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! CRIMINAL LAW—HABEAS CORPUS—MURDER—SENTENCING—DEATH PENALTY—MITIGATING
CIRCUMSTANCES. A Clemons reweighing of aggravating and mitigating circumstances is a permissible
remedy for an Eddings error of failing to properly consider as relevant mitigating evidence a defendant’s
posttraumatic stress disorder. When an Eddings error is found on collateral review, a state appellate court may
conduct a Clemons reweighing on collateral review. MCKINNEY v. ARIZONA. U.S. Supreme Court. Decided
February 25, 2020. Full Opinion at U.S. Supreme Court Section, page 28a.

! TAXATION—FEDERAL INCOME TAXES—CORPORATIONS—CONSOLIDATED RETURNS. The federal
common law rule, known as the Bob Richards rule, which specifies how tax refund proceeds should be allocated
among members of an affiliated group of corporations that file a consolidated return, is not a legitimate exercise
of federal common lawmaking. RODRIGUEZ v. FEDERAL DEPOSIT INSURANCE CORPORATION. U.S. Supreme
Court. Decided February 25, 2020. Full Opinion at U.S. Supreme Court Section, page 32a.

! CHILD CUSTODY—INTERNATIONAL CHILD ABDUCTION—RETURN OF CHILD TO COUNTRY OF
HABITUAL RESIDENCE.  Under the Hague Convention, a child’s “habitual residence” depends on the totality
of the circumstances specific to the case, not on categorical requirements such as an actual agreement between
the parents. MONASKY v. TAGLIERI. U.S. Supreme Court. Decided February 25, 2020. Full Opinion at U.S.
Supreme Court Section, page 34a.

! CIVIL RIGHTS—SEARCH AND SEIZURE—BIVENS ACTION—EXTENSION OF BIVENS INTO NEW
CONTEXT. The parents of a Mexican teenager who was shot and killed by a border patrol agent in a
cross-border shooting cannot sue the agent for damages under Bivens v. Six Unknown Fed. Narcotics Agents,
based on the agent’s allegedly unreasonable use of excessive force in violation of the Fourth and Fifth
Amendments.  A cross-border shooting by a U.S.  Border Patrol agent does not give rise to a damages claim
pursuant to Bivens.  HERNANDEZ v. MESA. U.S. Supreme Court. Decided February 25, 2020. Full Opinion at U.S.
Supreme Court Section, page 40a.
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! CRIMINAL LAW—SENTENCING—MANDATORY MINIMUM—ARMED CAREER CRIMINAL ACT. 
The “serious drug offense” definition found in 18 U. S. C. §924(e)(2)(A)(ii) requires only that a state offense
involve the conduct specified in the statute; it does not require that the state offense match certain generic
offenses.  SHULAR v. UNITED STATES. U.S. Supreme Court. Decided February 26, 2020. Full Opinion at U.S.
Supreme Court Section, page 54a.

! CRIMINAL LAW—ALIENS—IDENTITY THEFT—FEDERAL PREEMPTION—IMMIGRATION
REFORM AND CONTROL ACT. Aliens, who were not authorized to work in the United States, could be
convicted under state law for fraudulently using another person’s Social Security number on state and federal
tax-withholding forms submitted to their employers. The Kansas statutes under which respondents were
convicted are not expressly preempted by the Immigration Reform and Control Act of 1986. KANSAS v.
GARCIA.  U.S. Supreme Court.  Decided March 3, 2020. Full Opinion at U.S. Supreme Court Section, page 58a.

! CIVIL PROCEDURE—DISMISSAL—VOLUNTARY DISMISSAL—COSTS OF PREVIOUSLY DISMISSED
ACTION.  Federal Rule of Civil Procedure 41(d), which authorizes payment of costs of a previously dismissed
action upon filing of second action, does not apply when a plaintiff refiles a previously dismissed federal  action
in state court. SARGEANT v.  HALL. U.S. Court of Appeals, Eleventh Circuit. Filed March 2, 2020. Full Opinion
at U.S. Court of Appeals Section, page 887a.
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Volume 28, Number 16
March 6, 2020 UNITED STATES SUPREME COURT
Injunctions—Stay—District court’s order granting preliminary in-
junction stayed pending disposition of government’s appeal in U.S.
Court of Appeals and disposition of government’s petition for writ of
certiorari, if such writ is timely sought

CHAD WOLF, ACTING SECRETARY OF HOMELAND SECURITY, et al. v.
COOK COUNTY, ILLINOIS, et al. U.S. Supreme Court. Case No. 19A905. February
21, 2020.

ON APPLICATION FOR STAY

The application for stay presented to JUSTICE KAVANAUGH
and by him referred to the Court is granted, and the District Court’s
October 14, 2019 order granting a preliminary injunction is stayed
pending disposition of the Government’s appeal in the United States
Court of Appeals for the Seventh Circuit and disposition of the
Government’s petition for a writ of certiorari, if such writ is timely
sought. Should the petition for a writ of certiorari be denied, this stay
shall terminate automatically. In the event the petition for a writ of
certiorari is granted, the stay shall terminate upon the sending down of
the judgment of this Court.

JUSTICE GINSBURG, JUSTICE BREYER, and JUSTICE
KAGAN would deny the application.
))))))))))))))))))

JUSTICE SOTOMAYOR, dissenting from the grant of stay.
Today’s decision follows a now-familiar pattern. The Government

seeks emergency relief from this Court, asking it to grant a stay where
two lower courts have not. The Government insists—even though
review in a court of appeals is imminent—that it will suffer irreparable
harm if this Court does not grant a stay. And the Court yields.

But this application is perhaps even more concerning than past
ones. Just weeks ago, this Court granted a stay of a different decision
involving the same administrative rule at issue here, after the Govern-
ment professed urgency because of the form of relief granted in the
prior case—a nationwide injunction. The Government now uses that
stay—of a nationwide injunction—to insist that it is entitled to one
here. But the injunction in this case is limited to one State, Illinois. The
Government cannot state with precision any of the supposed harm that
would come from the Illinois-specific injunction, and the Court of
Appeals for the Seventh Circuit has scheduled oral argument for next
week. The Government’s professed harm, therefore, boils down to an
inability to enforce its immigration goals, possibly in only the
immediate term, in one of 50 States. It is hard to say what is more
troubling: that the Government would seek this extraordinary relief
seemingly as a matter of course, or that the Court would grant it.

This case concerns a provision of the Immigration and Nationality
Act that renders inadmissible any noncitizen who “is likely at any time
to become a public charge.” 8 U.S.C. §1182(a)(4)(A). The provision
instructs immigration officers to consider, “at a minimum,” a person’s
“age; health; family status; assets, resources, and financial status; and
education and skills” in determining inadmissibility on this “public
charge” basis. §1182(a)(4)(B). For the last 20 years, field guidance
has defined “public charge” as a person “primarily dependent on the
government for subsistence.” 64 Fed. Reg. 28689 (1999) (internal
quotation marks omitted). Per that guidance, immigration officers
were not to consider non-cash public benefits in deciding whether a
noncitizen met that definition.

In August 2019, the Department of Homeland Security issued a
regulation that changed this longstanding definition. This new

regulation (the public-charge rule) now defines a “public charge” as
“an alien who receives one or more designated public benefits for
more than 12 months in the aggregate within any 36-month period
(such that, for instance, receipt of two benefits in one month counts as
two months).” 84 Fed. Reg. 41292, 41295. The regulation also
expands the type of benefits that may render a noncitizen inadmissi-
ble, including non-cash benefits such as the Supplemental Nutrition
Assistance Program (formerly food stamps), most forms of Medicaid,
and various forms of housing assistance. Ibid.

Several lawsuits followed, one of which reached this Court last
month. See Application for Stay of Injunctions in Department of
Homeland Security v. New York, No. 19A785 (New York cases). The
Government in no small part insisted that it was entitled to a stay
because of the scope of relief awarded below: The District Court in the
New York cases imposed a nationwide injunction that “rendered
effectively academic” the Government’s successful litigation on the
public-charge rule elsewhere. Id., at 4. The Government’s unquestion-
able focus was the scope of that injunction: Its stay application used
the word “nationwide” 34 times.

Over the dissent of four Justices, this Court granted the Govern-
ment’s application for a stay. Department of Homeland Security v.
New York, 589 U.S. ___ (2020) [28 Fla. L. Weekly Fed. S23a]. Two
Justices concurred in the grant of the stay, emphasizing—as the
Government did—the “equitable and constitutional questions raised
by the rise of nationwide injunctions.” Id., at ___ (GORSUCH, J.,
concurring in grant of stay) (slip op., at 5). No Member of the Court
discussed the application’s merit apart from its challenges to the
injunction’s nationwide scope.

In the meantime, other courts considered the public-charge rule,
and one—the District Court in this case—ruled much more narrowly.
The District Court concluded that the plaintiffs in the case before it
were entitled to a preliminary injunction, based on self-described “dry
and arguably bloodless” legal analysis. Cook County v. McAleenan,
___ F. Supp. 3d ___, ___, 2019 WL 5110267, *14 (ND Ill., Oct. 14,
2019). But it did not award nationwide relief as the New York court
had: It merely prevented the Government from enforcing the public-
charge rule in Illinois, where the “ ‘nearly 100 nonprofit organizations
and social and health service providers’ ” represented by one of the
plaintiffs were located. Ibid.

After the District Court declined to stay enforcement of its
injunction pending appeal, the Government asked the Seventh Circuit
to intervene and stay the injunction itself. On December 23, 2019, the
Seventh Circuit declined, and instead set an expedited briefing
schedule to ensure prompt consideration of the issue. As part of that
expedited schedule, the Seventh Circuit set oral argument for
February 26, 2020—five days from now.

Notably, the Government initially chose not to appeal the Seventh
Circuit’s decision denying a stay. Instead, while letting the normal
appellate process play out in this case, it urged this Court to review a
later issued decision granting a nationwide injunction—in no small
part because it was a nationwide injunction. Yet now that this Court
acceded to that request, the Government wants more: It asks this Court
to grant a stay of the District Court’s considered—and considerably
narrower—order below.

One might wonder what the trouble is with granting a stay in this
case. After all, by granting a stay in the New York cases, the Court
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effectively has already allowed the Government to enforce the public-
charge rule elsewhere—why not Illinois too? But—even putting aside
the dissent of four Justices in the New York cases and the plaintiffs’
weighty arguments on the merits—the Court should not forget the
burden the Government must carry to obtain a stay. To warrant this
“ ‘extraordinary’ ” relief, Williams v. Zbaraz, 442 U.S. 1309, 1316
(1979) (Stevens, J., in chambers), it is not enough for a party to point
to an important legal issue, or even one that is likely to obtain the
assent of five Justices on the merits (which is far from certain here).
Instead, to justify upending the normal rules of appellate procedure,
a party must also show a likelihood of irreparable harm. Packwood v.
Senate Select Comm. on Ethics, 510 U.S. 1319, 1320 (1994)
(Rehnquist, C. J., in chambers). And “[b]ecause this matter is pending
before the Court of Appeals, and because the Court of Appeals
denied” the Government’s motion for a stay, the Government now
bears “an especially heavy burden.” Ibid.

The Government has not made that showing here. Its public-charge
rule is set to go into effect in 49 of 50 States next week. The Seventh
Circuit is set to consider the Illinois-specific injunction next week as
well, with a decision to follow shortly thereafter. And the Government
is unable to articulate how many cases—if any—this narrow injunc-
tion would affect in the meantime. In sum, the Government’s only
claimed hardship is that it must enforce an existing interpretation of an
immigration rule in one State—just as it has done for the past 20
years—while an updated version of the rule takes effect in the
remaining 49. The Government has not quantified or explained any
burdens that would arise from this state of the world. Indeed, until this
Court granted relief in the New York cases, the Government itself did
not consider this Illinois-specific harm serious enough to warrant
asking this Court for relief.

These facts—all of which undermine the Government’s assertion
of irreparable harm—show two things, one about the Government’s
conduct and one about this Court’s own. First, the Government has
come to treat “th[e] exceptional mechanism” of stay relief “as a new
normal.” Barr v. East Bay Sanctuary Covenant, 588 U.S. ___, ___
(2019) [28 Fla. L. Weekly Fed. S1a] (SOTOMAYOR, J., dissenting
from grant of stay) (slip op., at 5). Claiming one emergency after
another, the Government has recently sought stays in an unprece-
dented number of cases, demanding immediate attention and
consuming limited Court resources in each. And with each successive
application, of course, its cries of urgency ring increasingly hollow.
Indeed, its behavior relating to the public-charge rule in particular
shows how much its own definition of irreparable harm has shifted.
Having first sought a stay in the New York cases based, in large part,
on the purported harm created by a nationwide injunction, it now
disclaims that rationale and insists that the harm is its temporary
inability to enforce its goals in one State.

Second, this Court is partly to blame for the breakdown in the
appellate process. That is because the Court—in this case, the New
York cases, and many others—has been all too quick to grant the
Government’s “reflexiv[e]” requests. Ibid. But make no mistake:
Such a shift in the Court’s own behavior comes at a cost.

Stay applications force the Court to consider important statutory
and constitutional questions that have not been ventilated fully in the
lower courts, on abbreviated timetables and without oral argument.
They upend the normal appellate process, putting a thumb on the scale
in favor of the party that won a stay. (Here, the Government touts that
in granting a stay in the New York cases, this Court “necessarily
concluded that if the court of appeals were to uphold the preliminary
injunctio[n], the Court likely would grant a petition for a writ of
certiorari” and that “there was a fair prospect the Court would rule in
favor of the government.” Application 3.) They demand extensive
time and resources when the Court’s intervention may well be

unnecessary—particularly when, as here, a court of appeals is poised
to decide the issue for itself.

Perhaps most troublingly, the Court’s recent behavior on stay
applications has benefited one litigant over all others. This Court often
permits executions—where the risk of irreparable harm is the loss of
life—to proceed, justifying many of those decisions on purported
failures “to raise any potentially meritorious claims in a timely
manner.” Murphy v. Collier, 587 U.S. ___, ___ (2019) [27 Fla. L.
Weekly Fed. S774a] (second statement of KAVANAUGH, J.) (slip
op., at 4); see also id., at ___ (ALITO, J., joined by THOMAS and
GORSUCH, JJ., dissenting from grant of stay) (slip op., at 6) (“When
courts do not have adequate time to consider a claim, the
decisionmaking process may be compromised”); cf. Dunn v. Ray, 586
U.S. ___ (2019) [27 Fla. L. Weekly Fed. S638a] (overturning the
grant of a stay of execution). Yet the Court’s concerns over quick
decisions wither when prodded by the Government in far less
compelling circumstances—where the Government itself chose to
wait to seek relief, and where its claimed harm is continuation of a 20-
year status quo in one State. I fear that this disparity in treatment
erodes the fair and balanced decisionmaking process that this Court
must strive to protect.

I respectfully dissent.

*        *        *

Jurisdiction—Puerto Rico court had no jurisdiction to issue orders
after proceeding had been removed to federal district court, but before
federal court remanded proceeding back to Puerto Rico court—
Orders issued without jurisdiction are void

ROMAN CATHOLIC ARCHDIOCESE OF SAN JUAN, PUERTO RICO v. YALI
ACEVEDO FELICIANO, et al. U.S. Supreme Court. Case No. 18-921. Decided
February 24, 2020. On Petition for Writ of Certiorari to the Supreme Court of Puerto
Rico.

PER CURIAM.
In 1979, the Office of the Superintendent of Catholic Schools of the

Archdiocese of San Juan created a trust to administer a pension plan
for employees of Catholic schools, aptly named the Pension Plan for
Employees of Catholic Schools Trust (Trust). Among the participat-
ing schools were Perpetuo Socorro Academy, San Ignacio de Loyola
Academy, and San Jose Academy.

In 2016, active and retired employees of the academies filed
complaints in the Puerto Rico Court of First Instance alleging that the
Trust had terminated the plan, eliminating the employees’ pension
benefits. The employees named as a defendant the “Roman Catholic
and Apostolic Church of Puerto Rico,” which the employees claimed
was a legal entity with supervisory authority over all Catholic institu-
tions in Puerto Rico. App. to Pet. for Cert. 58-59, 152-153 (emphasis
deleted).1 The employees also named as defendants the Archdiocese
of San Juan, the Superintendent, the three academies, and the Trust.

The Court of First Instance, in an order affirmed by the Puerto Rico
Court of Appeals, denied a preliminary injunction requiring the
payment of benefits, but the Puerto Rico Supreme Court reversed. The
Supreme Court concluded that “if the Trust did not have the necessary
funds to meet its obligations, the participating employers would be
obligated to pay.” Id., at 3. But, because “there was a dispute as to
which defendants in the case had legal personalities,” the Supreme
Court remanded the case to the Court of First Instance to “determine
who would be responsible for continuing paying the pensions,
pursuant to the preliminary injunction.” Ibid.

The Court of First Instance determined that the “Roman Catholic
and Apostolic Church in Puerto Rico” was the only defendant with
separate legal personhood. Id., at 239-240. The Court held such
personhood existed by virtue of the Treaty of Paris of 1898, through
which Spain ceded Puerto Rico to the United States. The Court found
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that the Archdiocese of San Juan, the Superintendent, and the acade-
mies each constituted a “division or dependency” of the Church,
because those entities were not separately incorporated. Ibid.

As a result, the Court of First Instance ordered the “Roman
Catholic and Apostolic Church in Puerto Rico” to make payments to
the employees in accordance with the pension plan. Id., at 241. Ten
days later, the Court issued a second order requiring the Church to
deposit $4.7 million in a court account within 24 hours. The next day,
the Court issued a third order, requiring the sheriff to “seize assets and
moneys of . . . the Holy Roman Catholic and Apostolic Church, and
any of its dependencies, that are located in Puerto Rico.” Id., at 223.

The Puerto Rico Court of Appeals reversed. It held that the
“Roman Catholic and Apostolic Church in Puerto Rico” was a
“legally nonexistent entity.” Id., at 136. But, the Court concluded, the
Archdiocese of San Juan and the Perpetuo Socorro Academy could be
ordered to make contribution payments. The Archdiocese enjoyed
separate legal personhood as the effective successor to the Roman
Catholic Church in Puerto Rico, the entity recognized by the Treaty of
Paris. Perpetuo Socorro Academy likewise constituted a separate legal
person because it had been incorporated in accordance with Puerto
Rico law, even though its registration was not active in 2016, when the
orders were issued. The two remaining academies, San Ignacio
Academy and San Jose Academy, were part of the same legal entity
as “their respective parishes,” but the employees could not obtain
relief against the parishes because they had not been named as
defendants. Id., at 167.

The Puerto Rico Supreme Court again reversed, reinstating the
preliminary injunction issued by the trial court. The Supreme Court
first held that the “relationship between Spain, the Catholic Church,
and Puerto Rico is sui generis, given the particularities of its develop-
ment and historical context.” Id., at 5. The Court explained that the
Treaty of Paris recognized the “legal personality” of “the Catholic
Church” in Puerto Rico. Id., at 6.

The Puerto Rico Supreme Court further observed that “each entity
created that operates separately and with a certain degree of autonomy
from the Catholic Church is in reality a fragment of only one entity
that possesses legal personality,” at least where the entities have not
“independently submitt[ed] to an ordinary incorporation process.” Id.,
at 13-14 (emphasis deleted). “In other words,” the Court continued,
“the entities created as a result of any internal configuration of the
Catholic Church,” such as the Archdiocese of San Juan, “are not
automatically equivalent to the formation of entities with different and
separate legal personalities in the field of Civil Law,” but “are merely
indivisible fragments of the legal personality that the Catholic Church
has.” Ibid. And Perpetuo Socorro Academy was not a registered
corporation in 2016, when the plan was terminated. Id., at 16.
Therefore, under the Court’s reasoning, the only defendant with
separate legal personality, and the only entity that could be ordered to
pay the employees’ pensions, was the “Roman Catholic and Apostolic
Church in Puerto Rico.” Id., at 2.

Two Justices dissented. Justice Rodríguez Rodríguez criticized the
majority for “inappropriately interfer[ing] with the operation of the
Catholic Church by imposing on it a legal personality that it does not
hold in the field of private law.” Id., at 29. In her view, the Archdio-
cese of San Juan and the five other dioceses in Puerto Rico each has its
own “independent legal personality.” Id., at 52. Justice Colón Pérez
likewise determined that, under Puerto Rico law, “each Diocese and
the Archdiocese ha[s its] own legal personality” and that no separate
“legal personality” called the “Roman Catholic and Apostolic
Church” exists. Id., at 80, 90 (emphasis deleted).

The Archdiocese petitioned this Court for a writ of certiorari. The
Archdiocese argues that the Free Exercise and Establishment Clauses
of the First Amendment require courts to defer to “the Church’s own
views on how the Church is structured.” Pet. for Cert. 1. Thus, in this
case, the courts must follow the Church’s lead in recognizing the

separate legal personalities of each diocese and parish in Puerto Rico.
The Archdiocese claims that the Puerto Rico Supreme Court decision
violated the “religious autonomy doctrine,” which provides:
“[W]henever the questions of discipline, or of faith, or ecclesiastical
rule, custom, or law have been decided by the highest of these church
judicatories to which the matter has been carried, the legal tribunals
must accept such decisions as final, and as binding on them, in their
application to the case before them.” Id., at 20 (quoting Watson v.
Jones, 13 Wall. 679, 727 (1872)).

We called for the Solicitor General’s views on the petition. 588
U.S. ___ (2019). The Solicitor General argues that we need not “reach
[the Archdiocese’s] broader theory in order to properly dispose of this
case,” because a different error warrants vacatur and remand. Brief for
United States as Amicus Curiae on Pet. for Cert. 13-14 (Brief for
United States). Instead of citing “any neutral rule of Puerto Rico law
governing corporations, incorporated or unincorporated associations,
veil-piercing, joint-and-several liability, or vicarious liability,” the
Puerto Rico Supreme Court “relied on a special presumption—
seemingly applicable only to the Catholic Church . . . —that all
Catholic entities on the Island are ‘merely indivisible fragments of the
legal personality that the Catholic Church has.’ ” Id., at 9 (quoting
App. to Pet. for Cert. 14). The Solicitor General contends that the
Puerto Rico Supreme Court thus violated the fundamental tenet of the
Free Exercise Clause that a government may not “single out an
individual religious denomination or religious belief for discrimina-
tory treatment.” Brief for United States 8 (citing Murphy v. Collier,
587 U.S. ___ (2019) [27 Fla. L. Weekly Fed. S774a]; Church of
Lukumi Babalu Aye, Inc. v. Hialeah, 508 U.S. 520, 524-525 (1993);
Fowler v. Rhode Island, 345 U.S. 67, 69 (1953)).

We do not reach either argument because we find that the Court of
First Instance lacked jurisdiction to issue the payment and seizure
orders. On February 6, 2018, after the Supreme Court of Puerto Rico
remanded the case to the Court of First Instance to determine the
appropriate parties to the preliminary injunction, the Archdiocese
removed the case to the United States District Court for the District of
Puerto Rico. Notice of Removal in Acevedo-Feliciano v. Holy
Catholic Church, No. 3:18-cv-01060. The Archdiocese argued that
the Trust had filed for Chapter 11 bankruptcy and that this litigation
was sufficiently related to the bankruptcy to give rise to federal
jurisdiction. Id., at 5-6 (citing 28 U.S.C. §§1334(b), 1452). The
Bankruptcy Court dismissed the Trust’s bankruptcy proceeding on
March 13, 2018. Opinion and Order Granting Motions to Dismiss in
In re Catholic Schools Employee Pension Trust, No. 18-00108. The
Puerto Rico Court of First Instance issued the relevant payment and
seizure orders on March 16, March 26, and March 27. App. to Pet. for
Cert. 224, 227, 241. But the District Court did not remand the case to
the Puerto Rico Court of First Instance until nearly five months later,
on August 20, 2018. Order Granting Motion to Remand in Acevedo-
Feliciano v. Archdiocese of San Juan, No. 3:18-cv-01060.

Once a notice of removal is filed, “the State court shall proceed no
further unless and until the case is remanded.” 28 U.S.C. §1446(d).2

The state court “los[es] all jurisdiction over the case, and, being
without jurisdiction, its subsequent proceedings and judgment [are]
not . . . simply erroneous, but absolutely void.” Kern v. Huidekoper,
103 U.S. 485, 493 (1881). “Every order thereafter made in that court
[is] coram non judice,” meaning “not before a judge.” Steamship Co.
v. Tugman, 106 U.S. 118, 122 (1882); Black’s Law Dictionary 426
(11th ed. 2019). See also 14C C. Wright, A. Miller, E. Cooper, J.
Steinman, & M. Kane, Federal Practice and Procedure §3736, pp.
727-729 (2018).

The Court of First Instance issued its payment and seizure orders
after the proceeding was removed to federal district court, but before
the federal court remanded the proceeding back to the Puerto Rico
court. At that time, the Court of First Instance had no jurisdiction over
the proceeding. The orders are therefore void.
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We note two possible rejoinders. First, the Puerto Rico Court of
Appeals suggested that the Archdiocese consented to the Court of
First Instance’s jurisdiction by filing motions in that court after
removal. But we have held that a removing party’s right to a federal
forum becomes “fixed” upon filing of a notice of removal, and that if
the removing party’s “right to removal [is] ignored by the State court,”
the party may “make defence in that tribunal in every mode recog-
nized by the laws of the State, without forfeiting or impairing, in the
slightest degree, its right to a trial” in federal court. Steamship Co., 106
U.S., at 122-123. Such actions do not “restore[ ]” “the jurisdiction of
the State court.” Id., at 122. So, too, the Archdiocese’s motions did not
restore jurisdiction to the Court of First Instance.

Second, the District Court remanded the case to the Court of First
Instance by way of a nunc pro tunc judgment stating that the order
“shall be effective as of March 13, 2018,” the date that the Trust’s
bankruptcy proceeding was dismissed. Nunc Pro Tunc Judgt. in No.
3:18-cv-01060 (Aug. 8, 2018).

Federal courts may issue nunc pro tunc orders, or “now for then”
orders, Black’s Law Dictionary, at 1287, to “reflect[ ] the reality” of
what has already occurred, Missouri v. Jenkins, 495 U.S. 33, 49
(1990). “Such a decree presupposes a decree allowed, or ordered, but
not entered, through inadvertence of the court.” Cuebas y Arredondo
v. Cuebas y Arredondo, 223 U.S. 376, 390 (1912).

Put colorfully, “[n]unc pro tunc orders are not some Orwellian
vehicle for revisionist history—creating ‘facts’ that never occurred in
fact.” United States v. Gillespie, 666 F. Supp. 1137, 1139 (ND Ill.
1987). Put plainly, the court “cannot make the record what it is not.”
Jenkins, 495 U.S., at 49.

Nothing occurred in the District Court case on March 13, 2018. See
Order Granting Motion to Remand in No. 3:18-cv-01060 (noting, on
August 20, 2018, that the motion is “hereby” granted and ordering
judgment “accordingly”). March 13 was when the Bankruptcy Court
dismissed the Trust’s proceeding and thus the day that the Archdio-
cese’s argument for federal jurisdiction lost its persuasive force. Even
so, the case remained in federal court until that court, on August 20,
reached a decision about the motion to remand that was pending
before it. The Court of First Instance’s actions in the interim, including
the payment and seizure orders, are void.

The Solicitor General agrees that the Court of First Instance lacked
jurisdiction but argues that this defect does not prevent us from
addressing additional errors, including those asserted under the Free
Exercise Clause. That may be correct, given that the Puerto Rico
courts do not exercise Article III jurisdiction. But we think the
preferable course at this point is to remand the case to the Puerto Rico
courts to consider how to proceed in light of the jurisdictional defect
we have identified.

The petition for certiorari and the motions for leave to file briefs
amici curiae are granted, the judgment of the Puerto Rico Supreme
Court is vacated, and the case is remanded for further proceedings not
inconsistent with this opinion.

It is so ordered.
))))))))))))))))))

1The petition for a writ of certiorari includes certified translations of the opinions,
originally in Spanish, of the Puerto Rico courts. We cite the certified translations.

2“The laws of the United States relating to . . . removal of causes . . . as between the
courts of the United States and the courts of the several States shall govern in such
matters and proceedings as between the United States District Court for the District of
Puerto Rico and the courts of Puerto Rico.” 48 U.S.C. §864.

))))))))))))))))))
JUSTICE ALITO, with whom JUSTICE THOMAS joins, con-

curring.
I join the opinion of the Court but write separately to note other

important issues that may arise on remand.
First, the decision of the Supreme Court of Puerto Rico is based on

an erroneous interpretation of this Court’s old decision in Municipality
of Ponce v. Roman Catholic Apostolic Church in Porto Rico, 210 U.S.

296, 323-324 (1908). The main question decided by the Supreme
Court of Puerto Rico below was whether the Catholic Church in
Puerto Rico is a single entity for civil law purposes or whether any
subdivisions, such as dioceses or parishes, or affiliated entities, such
as schools and trusts, are separate entities for those purposes. The
Supreme Court of Puerto Rico held that Ponce decided that in Puerto
Rico the Catholic Church is a single entity for purposes of civil
liability. That was incorrect.

The question in Ponce was whether the Catholic Church or the
municipality of Ponce held title to two churches that had been built
and maintained during the Spanish colonial era using both private and
public funds. The Church sued to establish that it had title, and the
municipality argued that the Church could not bring suit because it
was not a juridical person. 210 U.S., at 308-309. After considering the
Treaty of Paris, Dec. 10, 1898, 30 Stat. 1754, which ended the
Spanish-American War, this Court simply held that the Church was a
juridical person and thus could bring suit. See 210 U.S., at 310-311,
323-324. This Court did not hold that the Church is a single entity for
purposes of civil liability, but that is how the Supreme Court of Puerto
Rico interpreted the decision. That court quoted Ponce’s statement
that “ ‘[t]he Roman Catholic Church has been recognized as possess-
ing legal personality by the treaty of Paris, and its property rights
solemnly safeguarded.’ ” App. to Pet. for Cert. 7 (quoting 210 U.S., at
323-324). Immediately thereafter it wrote: “Despite this, the interme-
diate appellate court understood that each division of the Catholic
Church in Puerto Rico equals the creation of a different and separate
legal entity and did not recognize that legal personality of the Catholic
Church.” App. to Pet. for Cert. 8.

This is an incorrect interpretation of this Court’s decision, and it
would have been appropriate for us to reverse the decision below on
that ground were it not for the jurisdictional issue that the Court
addresses. The assets that may be reached by civil plaintiffs based on
claims regarding conduct by entities and individuals affiliated in some
way with the Catholic Church (or any other religious body) is a
difficult and important issue, but at least one thing is clear: This
Court’s old decision in Ponce did not address that question.

Second, as the Solicitor General notes, the Free Exercise Clause of
the First Amendment at a minimum demands that all jurisdictions use
neutral rules in determining whether particular entities that are
associated in some way with a religious body may be held responsible
for debts incurred by other associated entities. See Brief for United
States as Amicus Curiae on Pet. for Cert. 8-13.

Beyond this lurk more difficult questions, including (1) the degree
to which the First Amendment permits civil authorities to question a
religious body’s own understanding of its structure and the relation-
ship between associated entities and (2) whether, and if so to what
degree, the First Amendment places limits on rules on civil liability
that seriously threaten the right of Americans to the free exercise of
religion as members of a religious body.

The Court does not reach these issues because of our jurisdictional
holding. But they are questions that may well merit our review.

*        *        *

Criminal law—Habeas corpus—Murder—Sentencing—Death penal-
ty—Mitigating circumstances—A Clemons reweighing of aggravating
and mitigating circumstances is a permissible remedy for an Eddings
error of failing to properly consider as relevant mitigating evidence a
defendant’s posttraumatic stress disorder, even though Clemons
involved an improperly considered aggravating circumstance—When
an Eddings error is found on collateral review, Supreme Court’s
precedents establish that state appellate courts may conduct a Clemons
reweighing, and may do so on collateral review

JAMES ERIN MCKINNEY, Petitioner v. ARIZONA. U.S. Supreme Court. Case No.
18-1109. Argued December 11, 2019—Decided February 25, 2020. On Writ of
Certiorari to the Supreme Court of Arizona.
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Syllabus
An Arizona jury convicted petitioner James McKinney of two counts of first-degree

murder. The trial judge found aggravating circumstances for both murders,
weighed the aggravating and mitigating circumstances, and sentenced McKinney
to death. Nearly 20 years later, the Ninth Circuit held on habeas review that the
Arizona courts violated Eddings v. Oklahoma, 455 U.S. 104, by failing to properly
consider as relevant mitigating evidence McKinney’s posttraumatic stress disorder.
McKinney’s case then returned to the Arizona Supreme Court. McKinney argued
that he was entitled to a jury resentencing, but the Arizona Supreme Court itself
reweighed the aggravating and mitigating circumstances, as permitted by Clemons
v. Mississippi, 494 U.S. 738, and upheld both death sentences.

Held: A Clemons reweighing is a permissible remedy for an Eddings error, and when
an Eddings error is found on collateral review, a state appellate court may conduct
a Clemons reweighing on collateral review. McKinney’s argument that a jury must
resentence him does not square with Clemons, where the Court held that a
reweighing of the aggravating and mitigating evidence may be conducted by an
appellate court. 494 U.S., at 741. Because Clemons involved an improperly con-
sidered aggravating circumstance, McKinney maintains that it is inapposite here,
where the case involves an improperly ignored mitigating circumstance. Clemons,
however, did not depend on any unique effect of aggravators as distinct from
mitigators. For purposes of appellate reweighing, there is no meaningful difference
between subtracting an aggravator from one side of the scale and adding a mitigator
to the other side. McKinney also argues that Clemons is no longer good law in the
wake of Ring v. Arizona, 536 U.S. 584, and Hurst v. Florida, 577 U.S. ___, where
the Court held that a jury must find the aggravating circumstance that makes the
defendant death eligible. But that does not mean that a jury is constitutionally
required to weigh the aggravating and mitigating circumstances or to make the
ultimate sentencing decision within the relevant sentencing range. See Apprendi
v. New Jersey, 530 U.S. 466, 481. McKinney notes that the Arizona trial court, not
the jury, made the initial aggravating circumstance finding that made him eligible
for the death penalty. But McKinney’s case became final on direct review long
before Ring and Hurst, which do not apply retroactively on collateral review, see
Schriro v. Summerlin, 542 U.S. 348, 358, and the Arizona Supreme Court’s 2018
decision reweighing the aggravators and mitigators did not constitute a reopening
of direct review. Pp. 2-7.

245 Ariz. 225, 426 P. 3d 1204, affirmed.

KAVANAUGH, J., delivered the opinion of the Court, in which ROBERTS, C. J.,
and THOMAS, ALITO, and GORSUCH, JJ., joined. GINSBURG, J., filed a dissenting
opinion, in which BREYER, SOTOMAYOR, and KAGAN, JJ., joined.

))))))))))))))))))
JUSTICE KAVANAUGH delivered the opinion of the Court.
Over a 4-week span in early 1991, James McKinney and his half

brother, Charles Hedlund, burglarized five residences in the Phoenix,
Arizona, area. During one of the burglaries, McKinney and Hedlund
beat and repeatedly stabbed Christine Mertens. McKinney then shot
Mertens in the back of the head, fatally wounding her. In another
burglary, McKinney and Hedlund killed Jim McClain by shooting
him in the back of the head with a sawed-off rifle.

In 1992, an Arizona jury convicted McKinney of two counts of
first-degree murder. Under this Court’s precedents, a defendant
convicted of murder is eligible for a death sentence if at least one
aggravating circumstance is found. See Tuilaepa v. California, 512
U.S. 967 (1994); Zant v. Stephens, 462 U.S. 862 (1983); Gregg v.
Georgia, 428 U.S. 153 (1976). McKinney’s trial judge found aggra-
vating circumstances for both murders. For the Mertens murder, the
judge found that McKinney committed the murder for pecuniary gain
and that McKinney killed Mertens in an especially heinous, cruel, or
depraved manner. For the McClain murder, the judge found that
McKinney committed the murder for pecuniary gain and that
McKinney had been convicted of another offense with a potential
sentence of life imprisonment or death (the Mertens murder).

The trial judge then weighed the aggravating and mitigating
circumstances and sentenced McKinney to death for both murders. In
1996, the Arizona Supreme Court affirmed McKinney’s death
sentences.

Nearly 20 years later, on federal habeas corpus review, an en banc
panel of the U.S. Court of Appeals for the Ninth Circuit decided by a
6 to 5 vote that, in sentencing McKinney, the Arizona courts had failed
to properly consider McKinney’s posttraumatic stress disorder

(PTSD) and had thereby run afoul of this Court’s decision in Eddings
v. Oklahoma, 455 U.S. 104 (1982). In Eddings, this Court held that a
capital sentencer may not refuse as a matter of law to consider relevant
mitigating evidence. Id., at 113-114.

McKinney’s case then returned to the Arizona Supreme Court. In
that court, McKinney argued that he was entitled to resentencing by
a jury. By contrast, the State asked that the Arizona Supreme Court
itself conduct a reweighing of the aggravating and mitigating
circumstances, as permitted by Clemons v. Mississippi, 494 U.S. 738
(1990). The Arizona Supreme Court agreed with the State. The court
itself reviewed the evidence in the record and reweighed the relevant
aggravating and mitigating circumstances, including McKinney’s
PTSD. The court upheld both death sentences. 245 Ariz. 225, 426 P.
3d 1204 (2018).

McKinney petitioned for certiorari in this Court. Because of the
importance of the case to capital sentencing in Arizona, we granted
certiorari. 587 U.S. ___ (2019).

The issue in this case is narrow. McKinney contends that after the
Ninth Circuit identified an Eddings error, the Arizona Supreme Court
could not itself reweigh the aggravating and mitigating circumstances.
Rather, according to McKinney, a jury must resentence him.

McKinney’s argument does not square with this Court’s decision
in Clemons. In Clemons, a Mississippi jury sentenced the defendant to
death based in part on two aggravating circumstances. After the
Mississippi Supreme Court determined that one of the aggravators
was unconstitutionally vague, the defendant argued that he was
entitled to resentencing before a jury so that the jury could properly
weigh the permissible aggravating and mitigating evidence. This
Court disagreed. The Court concluded that the Mississippi Supreme
Court could itself reweigh the permissible aggravating and mitigating
evidence. 494 U.S., at 745-750. This Court stated that “the Federal
Constitution does not prevent a state appellate court from upholding
a death sentence that is based in part on an invalid or improperly
defined aggravating circumstance either by reweighing of the
aggravating and mitigating evidence or by harmless-error review.”
Id., at 741. The Court explained that a Clemons reweighing is not a
resentencing but instead is akin to harmless-error review in that both
may be conducted by an appellate court.

McKinney contends that Clemons does not apply here. He raises
two basic arguments.

First, McKinney maintains that Clemons involved an improperly
considered aggravating circumstance, whereas his case involves what
the Ninth Circuit said was an improperly ignored mitigating circum-
stance. But the Court’s analysis in Clemons hinged on its assessment
of appellate courts’ ability to weigh aggravating and mitigating evi-
dence, not on any unique effect of aggravators as distinct from
mitigators. After noting that the “primary concern in the Eighth
Amendment context has been that the sentencing decision be based on
the facts and circumstances of the defendant, his background, and his
crime,” the Court explained that nothing “inherent in the process of
appellate reweighing is inconsistent” with that objective. Id., at 748.
Indeed, the Court explicitly rejected the argument that “appellate
courts are unable to fully consider and give effect to the mitigating
evidence presented by defendants at the sentencing phase in a capital
case.” Ibid. And the Court concluded that a state appellate court may
uphold the death sentence after a “reweighing of the aggravating and
mitigating evidence.” Id., at 741.

In deciding whether a particular defendant warrants a death
sentence in light of the mix of aggravating and mitigating circum-
stances, there is no meaningful difference for purposes of appellate
reweighing between subtracting an aggravator from one side of the
scale and adding a mitigator to the other side. Both involve weighing,
and the Court’s decision in Clemons ruled that appellate tribunals may
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perform a “reweighing of the aggravating and mitigating evidence.”
Ibid. In short, a Clemons reweighing is a permissible remedy for an
Eddings error.

Second, the Court decided Clemons back in 1990, and McKinney
argues that Clemons is no longer good law in the wake of this Court’s
decisions in Ring v. Arizona, 536 U.S. 584 (2002) [15 Fla. L. Weekly
Fed. S464a], and Hurst v. Florida, 577 U.S. ___ (2016) [25 Fla. L.
Weekly Fed. S577a]. According to McKinney, appellate courts may
no longer reweigh aggravating and mitigating circumstances in deter-
mining whether to uphold a death sentence. McKinney is incorrect.

In Ring, this Court held that capital defendants “are entitled to a
jury determination of any fact on which the legislature conditions an
increase in their maximum punishment”—in particular, the finding of
an aggravating circumstance. 536 U.S., at 589. In Hurst, the Court ap-
plied Ring and decided that Florida’s capital sentencing scheme
impermissibly allowed “a sentencing judge to find an aggravating
circumstance, independent of a jury’s fact-finding, that is necessary
for imposition of the death penalty.” 577 U.S., at ___ (slip op., at 9).

Under Ring and Hurst, a jury must find the aggravating circum-
stance that makes the defendant death eligible. But importantly, in a
capital sentencing proceeding just as in an ordinary sentencing
proceeding, a jury (as opposed to a judge) is not constitutionally
required to weigh the aggravating and mitigating circumstances or to
make the ultimate sentencing decision within the relevant sentencing
range. In Apprendi v. New Jersey, 530 U.S. 466 (2000), this Court
carefully avoided any suggestion that “it is impermissible for judges
to exercise discretion—taking into consideration various factors
relating both to offense and offender—in imposing a judgment within
the range prescribed by statute.” Id., at 481. And in the death penalty
context, as Justice Scalia, joined by JUSTICE THOMAS, explained
in his concurrence in Ring, the decision in Ring “has nothing to do
with jury sentencing. What today’s decision says is that the jury must
find the existence of the fact that an aggravating factor existed.” 536
U.S., at 612; see also Kansas v. Carr, 577 U.S. ___, ___-___ (2016)
[25 Fla. L. Weekly Fed. S593a] (slip op., at 9-11). Therefore, as
Justice Scalia explained, the “States that leave the ultimate life-or-
death decision to the judge may continue to do so.” Ring, 536 U.S., at
612.

In short, Ring and Hurst did not require jury weighing of aggravat-
ing and mitigating circumstances, and Ring and Hurst did not overrule
Clemons so as to prohibit appellate reweighing of aggravating and
mitigating circumstances.

In addition to those two arguments about Clemons, McKinney
advances an additional argument based on Ring and Hurst. This
argument focuses not on the weighing of aggravators and mitigators,
but rather on the Arizona trial court’s initial 1993 finding of the
aggravating circumstances that made McKinney eligible for the death
penalty. McKinney points out that a jury did not find the aggravating
circumstances, as is now required by Ring and Hurst.

The hurdle is that McKinney’s case became final on direct review
in 1996, long before Ring and Hurst. Ring and Hurst do not apply
retroactively on collateral review. See Schriro v. Summerlin, 542 U.S.
348, 358 (2004) [17 Fla. L. Weekly Fed. S425a]. Because this case
comes to us on state collateral review, Ring and Hurst do not apply.

McKinney says, however, that this case has a twist. He asserts that
the Arizona Supreme Court’s 2018 decision reweighing the aggrava-
tors and mitigators constituted a reopening of direct review. Because
this case (as McKinney sees it) is again on direct review, McKinney
argues that he should receive the benefit of Ring and Hurst—namely,
a jury resentencing with a jury determination of aggravating circum-
stances.

But the premise of that argument is wrong because the Arizona

Supreme Court’s reweighing of the aggravating and mitigating
circumstances occurred on collateral review, not direct review. In
conducting the reweighing, the Arizona Supreme Court explained that
it was conducting an independent review in a collateral proceeding.
The court cited its prior decision in State v. Styers, 227 Ariz. 186, 254
P. 3d 1132 (2011), which concluded that Arizona could conduct such
an independent review in a collateral proceeding. See also Ariz. Rev.
Stat. Ann. §13-755 (2010); State v. Hedlund, 245 Ariz. 467, 470-471,
431 P. 3d 181, 184-185 (2018). Under these circumstances, we may
not second-guess the Arizona Supreme Court’s characterization of
state law. See Mullaney v. Wilbur, 421 U.S. 684, 691 (1975); see also
Jimenez v. Quarterman, 555 U.S. 113, 120, n. 4 (2009) [21 Fla. L.
Weekly Fed. S577a]; Styers v. Ryan, 811 F. 3d 292, 297, n. 5 (CA9
2015). As a matter of state law, the reweighing proceeding in
McKinney’s case occurred on collateral review.

McKinney responds that the state label of collateral review cannot
control the finality question; that a Clemons reweighing is a sentenc-
ing proceeding; and that a Clemons reweighing therefore may occur
only on direct review (or on reopening of direct review). But Clemons
itself, over a vigorous dissent, stated that an appellate reweighing is
not a sentencing proceeding that must be conducted by a jury. See 494
U.S., at 741, 744-755. The appellate reweighing is akin to harmless-
error review. Courts routinely conduct harmless-error review in
collateral proceedings. Cf., e.g., Brecht v. Abrahamson, 507 U.S. 619,
638 (1993). There is no good reason—and McKinney supplies
none—why state courts may not likewise conduct a Clemons
reweighing on collateral review. As relevant here, when an Eddings
error is found on collateral review, a state court may conduct a
Clemons reweighing on collateral review.* Here, therefore, the
Arizona Supreme Court permissibly conducted a Clemons reweighing
on collateral review.

*    *    *
This Court’s precedents establish that state appellate courts may

conduct a Clemons reweighing of aggravating and mitigating
circumstances, and may do so in collateral proceedings as appropriate
and provided under state law. We affirm the judgment of the Arizona
Supreme Court.

It is so ordered.
))))))))))))))))))

*Moreover, the District Court’s conditional writ in this case merely required
Arizona to correct a purported Eddings error. As we have explained, an Eddings error
may be remedied on appeal or on collateral review. Our holding here does not suggest
that a State, by use of a collateral label, may conduct a new trial proceeding in violation
of current constitutional standards.

))))))))))))))))))
JUSTICE GINSBURG, with whom JUSTICE BREYER, JUS-

TICE SOTOMAYOR, and JUSTICE KAGAN join, dissenting.
Petitioner James Erin McKinney, convicted in Arizona of two

counts of first-degree murder, was sentenced to death in 1993. At that
time, Arizona assigned capital sentencing to trial judges. To impose
a death sentence, the judge had to find at least one aggravating
circumstance and “no mitigating circumstances sufficiently substan-
tial to call for leniency.” Ariz. Rev. Stat. Ann. §13-703(E) (1993). In
2002, in Ring v. Arizona, 536 U.S. 584 (2002) [15 Fla. L. Weekly Fed.
S464a], this Court held Arizona’s capital sentencing regime unconsti-
tutional. The “aggravating factors” that render a defendant eligible for
capital punishment in Arizona, the Court reasoned, “operate as ‘the
functional equivalent of an element of a greater offense.’ ” Id., at 609
(quoting Apprendi v. New Jersey, 530 U.S. 466, 494, n. 19 (2000)).
“[T]he Sixth Amendment [therefore] requires that [such aggravating
factors] be found by a jury.” Ibid.; see Hurst v. Florida, 577 U.S. ___,
___ (2016) [25 Fla. L. Weekly Fed. S577a] (slip op., at 1) (“The Sixth
Amendment requires a jury, not a judge, to find each fact necessary to
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impose a sentence of death.”). Here in dispute, does Ring apply to
McKinney’s case?1 If it does, then McKinney’s death sentences—
imposed based on aggravating factors found by a judge, not a jury—
are unlawful.

The Constitution, this Court has determined, requires the applica-
tion of new rules of constitutional law to cases on direct review.
Griffith v. Kentucky, 479 U.S. 314, 322-323 (1987). Such rules,
however, do not apply retroactively to cases on collateral review
unless they fall within one of two exceptions. Teague v. Lane, 489
U.S. 288, 310 (1989) (plurality opinion).2 This Court has already held
that Ring does not fall within those exceptions. See Schriro v.
Summerlin, 542 U.S. 348, 358 (2004) [17 Fla. L. Weekly Fed. S425a].
Thus, the pivotal question: Is McKinney’s case currently on direct
review, in which case Ring applies, or on collateral review, in which
case Ring does not apply?3 I would rank the Arizona Supreme Court’s
proceeding now before this Court for review as direct in character. I
would therefore hold McKinney’s death sentences unconstitutional
under Ring, and reverse the judgment of the Arizona Supreme Court.

I
Upon the imposition of a death sentence in Arizona, a defendant’s

appeal bypasses the intermediate appellate court and moves directly
from the trial court to the Arizona Supreme Court. See Ariz. Rev. Stat.
Ann. §13-4031 (2010).4 The statute governing such an appeal, §13-
755, instructs: “The supreme court shall review all death sentences.
On review, the supreme court shall independently review the trial
court’s findings of aggravation and mitigation and the propriety of the
death sentence.” §13-755(A).5 Independent review under §13-755
entails “review[ing] the entire record” without deference to the
factfinder, to determine, de novo, “whether a capital sentence is not
only legally correct, but also appropriate.” State v. Roseberry, 237
Ariz. 507, 509-510, 353 P. 3d 847, 849-850 (2015). In 1996, the
Arizona Supreme Court reviewed McKinney’s sentences under the
foregoing scheme and affirmed the trial court’s dispositions.

McKinney then sought a writ of habeas corpus in federal court. In
2015, the en banc United States Court of Appeals for the Ninth Circuit
concluded that the Arizona Supreme Court, when it independently
reviewed McKinney’s sentences in 1996, committed constitutional
error. Specifically, the state court, in violation of Eddings v.
Oklahoma, 455 U.S. 104, 113-114 (1982),6 refused to consider as
mitigating evidence the posttraumatic stress disorder (PTSD)
McKinney suffered as a result of his horrific childhood. See
McKinney v. Ryan, 813 F. 3d 798, 804. Reversing the District Court’s
judgment denying the writ of habeas corpus, the Court of Appeals
remanded the case “with instructions to grant the writ with respect to
McKinney’s sentence unless the state, within a reasonable period,
either corrects the constitutional error in his death sentence or vacates
the sentence and imposes a lesser sentence consistent with law.” Id.,
at 827. This Court denied the State’s petition for certiorari. Ryan v.
McKinney, 580 U.S. ___ (2016).

The State thereupon asked the Arizona Supreme Court to “conduct
a new independent review of McKinney’s death sentence” “to cure
any error in [the prior] independent review.” App. 389. Granting the
State’s motion in 2018, Arizona’s highest court again did as the
independent-review statute instructs. See supra, at 3. Specifically, the
court first determined that “no reasonable doubt” existed “as to the
aggravating circumstances found by the trial court.” 245 Ariz. 225,
227, 426 P. 3d 1204, 1206 (2018). It then noted that “McKinney [had]
proved several mitigating circumstances,” including “PTSD . . .
caused by the abuse and trauma he experienced as a child.” Ibid.
“Given the aggravating circumstances,” however, the court
“conclude[d] that McKinney’s mitigating evidence [wa]s not
sufficiently substantial to warrant leniency.” Ibid. It therefore

“affirm[ed] McKinney’s death sentences” for a second time. Id., at
229, 426 P. 3d, at 1208.

II

A
Beyond doubt, the Arizona Supreme Court engaged in direct

review in 1996. A defendant’s first opportunity to appeal his convic-
tion and sentence is the archetype of direct review. See Brecht v.
Abrahamson, 507 U.S. 619, 633 (1993) (“Direct review is the
principal avenue for challenging a conviction.”).

The Arizona Supreme Court’s 2018 proceeding was essentially a
replay of the initial direct review proceeding. The State’s request for
“a new independent review,” App. 389 (emphasis added), asked the
Arizona Supreme Court to resume and redo direct review, this time in
accord with Eddings. See Webster’s Third New International
Dictionary 1522 (2002) (“new”: “beginning or appearing as the recur-
rence, resumption, or repetition of a previous act or thing”). The
Arizona Supreme Court proceeded accordingly. That court retained
for its “new independent review” the docket number earlier assigned
to its initial review, App. 1, 6-11, and docket entries show that the
original 1996 appeal was “Reinstated,” id., at 1. In its 2018 review, the
Arizona Supreme Court “examine[d] ‘the trial court’s findings of
aggravation and mitigation and the propriety of the death sentence’ ”
afresh, treating that court’s 1996 decision as though it never issued.
245 Ariz., at 227, 426 P. 3d, at 1206 (quoting §13-755). See also
supra, at 4.

Renewal of direct review cannot sensibly be characterized as
anything other than direct review. The Arizona Supreme Court’s 2018
proceeding retread ground traversed in 1996; the two proceedings
differed only in that the court’s 2018 review was free of Eddings error.
If, as the State does not contest, the court’s 1996 review ranked as
review direct in character, so, too, did its 2018 do-over.7

B
The State urges that the Arizona Supreme Court’s decision in State

v. Styers, 227 Ariz. 186, 254 P. 3d 1132 (2011), compels a different
classification of that court’s 2018 proceeding. In Styers, as here, the
Arizona Supreme Court conducted a new independent review to
correct Eddings error in its previous decision affirming the defen-
dant’s death sentence. 227 Ariz., at 187, 254 P. 3d, at 1133. The
Arizona Supreme Court regarded its second look in Styers as a col-
lateral review for retroactivity purposes, id., at 187-188, and n. 1, 254
P. 3d, at 1133-1134, and n. 1, and followed suit in its 2018 renewed
examination in this case, 245 Ariz., at 226-227, 426 P. 3d, at 1205-
1206. This Court, the State maintains, is bound by that state-law
classification. Brief for Respondent 22-25. The State’s argument
should be unavailing. Whether the Constitution requires the applica-
tion of law now in force is a question of federal constitutional law, not
an issue subject to state governance. See Griffith, 479 U.S., at 322-
323.

C
The Court does not today hold that the classification a state

supreme court assigns to a proceeding is inevitably dispositive of a
retroactivity question of the kind this case presents. See ante, at 7, n. *.
Instead, the Court looks first to the State’s classification of a proceed-
ing, and then asks whether the character of the proceeding warrants
the classification. See ante, at 6-7 (review was “akin to harmless-error
review,” which may be conducted on collateral review).

Accepting “collateral” as a fit description of the 2018 Arizona
Supreme Court review proceeding, the Court relies on Clemons v.
Mississippi, a decision holding that appellate courts can reweigh
aggravating and mitigating factors as a form of “harmless-error
analysis” when the factfinder “relied in part on an invalid aggravating
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circumstance.” 494 U.S. 738, 744, 752 (1990). Here, however, the
Ninth Circuit engaged in harmless-error review when that court evalu-
ated McKinney’s federal habeas petition—and found the Arizona
Supreme Court’s 1996 Eddings error harmful. McKinney, 813 F. 3d,
at 822-824. The State accordingly asked the Arizona Supreme Court
“to cure [that] error” by conducting a new independent review
proceeding. App. 389 (emphasis added). In determining de novo in
2018 whether McKinney’s death sentences were “not only legally
correct, but also appropriate,” Roseberry, 237 Ariz., at 509, 353 P. 3d,
at 849, the Arizona Supreme Court was not conducting garden-variety
harmless-error review of a lower court decision; it was rerunning
direct review to correct its own prior harmful error.

*    *    *
Dissenting in Styers, then-Justice Hurwitz explained:
“[I]ndependent review is the paradigm of direct review—we deter-
mine, de novo, whether the trial court, on the facts before it, properly
sentenced the defendant to death. Thus, what the State sought in this
case—and what the Court has granted—is a new direct review of the
death sentence, designed to obviate a constitutional error occurring in
the original appeal.” 227 Ariz., at 191, 254 P. 3d, at 1137 (internal
quotation marks omitted).

Exactly right. Because Ring controls post 2002 direct review proceed-
ings, I would apply that precedent here and reverse the judgment of
the Arizona Supreme Court.
))))))))))))))))))

1McKinney’s primary argument rests on Ring. See Brief for Petitioner 19-33.
Curiously, the Court devotes most of its opinion, ante, at 2-5, to McKinney’s
alternative argument: that Eddings error cannot be corrected by an appellate court.
Brief for Petitioner 33-47 (discussing Eddings v. Oklahoma, 455 U.S. 104 (1982)).
Because I conclude that Ring is dispositive here, I do not reach McKinney’s fallback
argument.

2“[S]ubstantive” rules—“rules according constitutional protection to an actor’s
primary conduct” or “placing a certain class of individuals beyond the State’s power
to punish” in a particular manner—apply on collateral review. Penry v. Lynaugh, 492
U.S. 302, 329-330 (1989). The same is true of “watershed rules of criminal procedure.”
Teague, 489 U.S., at 311.

3Direct review immediately challenges a conviction; collateral review, occurring
after a completed appeal, “is secondary and limited.” Brecht v. Abrahamson, 507 U.S.
619, 633 (1993) (internal quotation marks omitted).

4“Arizona’s capital sentencing statutes were reorganized and renumbered in 2008.”
State v. Chappell, 225 Ariz. 229, 234, n. 3, 236 P. 3d 1176, 1181, n. 3 (2010). This
opinion cites a statute’s current version when materially identical to the text in effect
at the relevant time.

5Section 13-755 remains in effect for crimes committed before August 1, 2002.
State v. Morris, 215 Ariz. 324, 340, 160 P. 3d 203, 219 (2007).

6In Eddings, the sentencing judge and appellate court found mitigating evidence
about the defendant’s “family history” irrelevant as a matter of law. 455 U.S., at 113.
This Court held: “Just as the State may not by statute preclude the sentencer from
considering any mitigating factor, neither may the sentencer refuse to consider, as a
matter of law, any relevant mitigating evidence.” Id., at 113-114.

7Further, the reason new rules do not apply on collateral review—namely, that
“considerations of finality” weigh heavily when “trials and appeals conformed to then-
existing constitutional standards,” Teague v. Lane, 489 U.S. 288, 309-310 (1989)
(plurality opinion)—has little purchase here, where the replay of direct review was
occasioned by constitutional error in the first appeal. See McKinney v. Ryan, 813 F. 3d
798, 804, 822-823 (CA9 2015).

*        *        *

Taxation—Federal income taxes—Corporations—Consolidated
federal returns—Refunds—Distribution—Federal common law rule,
known as Bob Richards rule, which specifies how federal tax refund
proceeds should be allocated among members of an affiliated group of
corporations that file a consolidated return, is not a legitimate exercise
of federal common lawmaking—Federal judges may appropriately
craft the rule of decision in only limited areas, and claiming a new area
for common lawmaking is subject to strict conditions—In the absence
of congressional authorization, common lawmaking must be “neces-
sary to protect uniquely federal interests,”  and federal courts applying
and extending Bob Richards have not pointed to any significant federal

interest sufficient to support the Bob Richards rule

SIMON E. RODRIGUEZ, AS CHAPTER 7 TRUSTEE FOR THE BANKRUPTCY
ESTATE OF UNITED WESTERN BANCORP, INC., Petitioner v. FEDERAL
DEPOSIT INSURANCE CORPORATION, AS RECEIVER FOR UNITED
WESTERN BANK. U.S. Supreme Court. Case No. 18-1269. Argued December 3,
2019—Decided February 25, 2020. On Writ of Certiorari to the U.S. Court of Appeals
for the Tenth Circuit.

Syllabus
The Internal Revenue Service (IRS) allows an affiliated group of corporations to file

a consolidated federal return. See 26 U.S.C. §1501. The IRS issues any refund as
a single payment to the group’s designated agent. The tax regulations say very little
about how the group members should then distribute that refund among them-
selves. If a dispute arises and the members have no tax allocation agreement in
place, federal courts normally turn to state law to resolve the distribution question.
Some courts, however, have crafted their own federal common law rule, known as
the Bob Richards rule. See In re Bob Richards Chrysler-Plymouth Corp., 473 F. 2d
262. The rule initially provided that, in the absence of an agreement, a refund
belongs to the group member responsible for the losses that led to it. But it has since
evolved, in some jurisdictions, into a general rule that is always followed unless an
agreement unambiguously specifies a different result. Soon after United Western
Bank suffered huge losses, its parent, United Western Bancorp, Inc., was forced
into bankruptcy. When the IRS issued the group a $4 million tax refund, the bank’s
receiver, respondent Federal Deposit Insurance Corporation (FDIC), and the parent
corporation’s bankruptcy trustee, petitioner Simon Rodriguez, each sought to claim
it. The dispute wound its way through a bankruptcy court and a federal district court
before the Tenth Circuit examined the parties’ tax allocation agreement, applied the
more expansive version of Bob Richards, and ruled for the FDIC.

Held: The Bob Richards rule is not a legitimate exercise of federal common lawmak-
ing. Federal judges may appropriately craft the rule of decision in only limited
areas, Sosa v. Alvarez-Machain, 542 U.S. 692, 729, and claiming a new area is
subject to strict conditions. One of the most basic is that federal common
lawmaking must be “ ‘necessary to protect uniquely federal interests.’ ” Texas
Industries, Inc. v. Radcliff Materials, Inc., 451 U.S. 630, 640. The Bob Richards
rule has not satisfied this condition. The federal courts applying and extending Bob
Richards have not pointed to any significant federal interest sufficient to support
the Bob Richards rule. Nor have the parties in this case. State law is well-equipped
to handle disputes involving corporate property rights, even in cases, like this one,
that involve federal bankruptcy and a tax dispute. Whether this case might yield the
same or a different result without Bob Richards is a matter the court of appeals may
take up on remand. Pp. 4-6.

914 F. 3d 1262, vacated and remanded.

GORSUCH, J., delivered the opinion for a unanimous Court.

))))))))))))))))))
JUSTICE GORSUCH delivered the opinion of the Court.
This case grows from a fight over a tax refund. But the question we

face isn’t who gets the money, only how to decide the dispute. Should
federal courts rely on state law, together with any applicable federal
rules, or should they devise their own federal common law test? To
ask the question is nearly to answer it. The cases in which federal
courts may engage in common lawmaking are few and far between.
This is one of the cases that lie between.

The trouble here started when the United Western Bank hit hard
times, entered receivership, and the Federal Deposit Insurance
Corporation took the reins. Not long after that, the bank’s parent,
United Western Bancorp, Inc., faced its own problems and was forced
into bankruptcy, led now by a trustee, Simon Rodriguez. When the
Internal Revenue Service issued a $4 million tax refund, each of these
newly assigned caretakers understandably sought to claim the money.
Unable to resolve their differences, they took the matter to court. The
case wound its way through a bankruptcy court and a federal district
court before eventually landing in the Tenth Circuit. At the end of it
all, the court of appeals ruled for the FDIC, as receiver for the sub-
sidiary bank, rather than for Mr. Rodriguez, as trustee for the corpo-
rate parent.

How could two separate corporate entities both claim entitlement
to a single tax refund? For many years, the IRS has allowed an
affiliated group of corporations to file a consolidated federal return.
See 26 U.S.C. §1501. This serves as a convenience for the government
and taxpayers alike. Unsurprisingly, though, a corporate group
seeking to file a single return must comply with a host of regulations.
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See 26 U.S.C. §1502; 26 CFR §1.1502-0 et seq. (2019). These reg-
ulations are pretty punctilious about ensuring the government gets all
the taxes due from corporate group members. See, e.g., §1.1502-6.
But when it comes to the distribution of refunds, the regulations say
considerably less. They describe how the IRS will pay the group’s
designated agent a single refund. See §1.1502-77(d)(5). And they
warn that the IRS’s payment discharges the government’s refund
liability to all group members. Ibid. But how should the members
distribute the money among themselves once the government sends
it to their designated agent? On that, federal law says little.

To fill the gap, many corporate groups have developed “tax
allocation agreements.” These agreements usually specify what share
of a group’s tax liability each member will pay, along with the share
of any tax refund each member will receive. But what if there is no tax
allocation agreement? Or what if the group members dispute the
meaning of the terms found in their agreement? Normally, courts
would turn to state law to resolve questions like these. State law is
replete with rules readymade for such tasks—rules for interpreting
contracts, creating equitable trusts, avoiding unjust enrichment, and
much more.

Some federal courts, however, have charted a different course.
They have crafted their own federal common law rule—one known
to those who practice in the area as the Bob Richards rule, so named
for the Ninth Circuit case from which it grew: In re Bob Richards
Chrysler-Plymouth Corp., 473 F. 2d 262 (1973). As initially con-
ceived, the Bob Richards rule provided that, in the absence of a tax
allocation agreement, a refund belongs to the group member re-
sponsible for the losses that led to it. See id., at 265. With the passage
of time, though, Bob Richards evolved. Now, in some jurisdictions,
Bob Richards doesn’t just supply a stopgap rule for situations when
group members lack an allocation agreement. It represents a general
rule always to be followed unless the parties’ tax allocation agreement
unambiguously specifies a different result.

At the urging of the FDIC and consistent with circuit precedent, the
Tenth Circuit employed this more expansive version of Bob Richards
in the case now before us. Because the parties did have a tax allocation
agreement, the court of appeals explained, the question it faced was
whether the agreement unambiguously deviated from Bob Richards’s
default rule. In re United Western Bancorp, Inc., 914 F. 3d 1262,
1269-1270 (2019). After laying out this “analytical framework” for
decision, id., at 1269 (emphasis deleted), the court proceeded to hold
that the FDIC, as receiver for the bank, owned the tax refund.

Not all circuits, however, follow Bob Richards. The Sixth Circuit,
for example, has observed that “federal common law constitutes an
unusual exercise of lawmaking which should be indulged . . . only
when there is a significant conflict between some federal policy or
interest and the use of state law.” FDIC v. AmFin Financial Corp.,
757 F. 3d 530, 535 (2014) (internal quotation marks omitted). In the
Sixth Circuit’s view, courts employing Bob Richards have simply
“bypassed th[is] threshold question.” 757 F. 3d, at 536. And any fair
examination of it, the Sixth Circuit has submitted, reveals no conflict
that might justify resort to federal common law. Ibid. We took this
case to decide Bob Richards’s fate. 588 U.S. ___ (2019)

Judicial lawmaking in the form of federal common law plays a
necessarily modest role under a Constitution that vests the federal
government’s “legislative Powers” in Congress and reserves most
other regulatory authority to the States. See Art. I, §1; Amdt. 10. As
this Court has put it, there is “no federal general common law.” Erie
R. Co. v. Tompkins, 304 U.S. 64, 78 (1938). Instead, only limited areas
exist in which federal judges may appropriately craft the rule of
decision. Sosa v. Alvarez-Machain, 542 U.S. 692, 729 (2004) [17 Fla.
L. Weekly Fed. S515a]. These areas have included admiralty disputes

and certain controversies between States. See, e.g., Norfolk Southern
R. Co. v. James N. Kirby, Pty Ltd., 543 U.S. 14, 23 (2004) [18 Fla. L.
Weekly Fed. S1a]; Hinderlider v. La Plata River & Cherry Creek
Ditch Co., 304 U.S. 92, 110 (1938). In contexts like these, federal
common law often plays an important role. But before federal judges
may claim a new area for common lawmaking, strict conditions must
be satisfied. The Sixth Circuit correctly identified one of the most
basic: In the absence of congressional authorization, common
lawmaking must be “ ‘necessary to protect uniquely federal inter-
ests.’ ” Texas Industries, Inc. v. Radcliff Materials, Inc., 451 U.S. 630,
640 (1981) (quoting Banco Nacional de Cuba v. Sabbatino, 376 U.S.
398, 426 (1964)).

Nothing like that exists here. The federal government may have an
interest in regulating how it receives taxes from corporate groups. See,
e.g., 26 CFR §§1.1502-6, -12, -13. The government also may have an
interest in regulating the delivery of any tax refund due a corporate
group. For example and as we’ve seen, the government may wish to
ensure that others in the group have no recourse against federal coffers
once it pays the group’s designated agent. See §1.1502-77(d)(5). But
what unique interest could the federal government have in determin-
ing how a consolidated corporate tax refund, once paid to a designated
agent, is distributed among group members?

The Sixth Circuit correctly observed that Bob Richards offered no
answer—it just bypassed the question. Nor have the courts applying
and extending Bob Richards provided satisfactory answers of their
own. Even the FDIC, which advocated for the Bob Richards rule in
the Tenth Circuit, failed to point that court to any unique federal
interest the rule might protect. In this Court, the FDIC, now repre-
sented by the Solicitor General, has gone a step further, expressly
conceding that federal courts “should not apply a federal common law
rule to . . . put a thumb on . . . the scale” when deciding which corpo-
rate group member owns some or all of a consolidated refund. Tr. of
Oral Arg. 40; see also id., at 32-36.

Understandably too. Corporations are generally “creatures of state
law,” Cort v. Ash, 422 U.S. 66, 84 (1975), and state law is well
equipped to handle disputes involving corporate property rights. That
cases like the one now before us happen to involve corporate property
rights in the context of a federal bankruptcy and a tax dispute doesn’t
change much. As this Court has long recognized, “Congress has
generally left the determination of property rights in the assets of a
bankrupt’s estate to state law.” Butner v. United States, 440 U.S. 48,
54 (1979). So too with the Internal Revenue Code—it generally
“ ‘creates no property rights.’ ” United States v. National Bank of
Commerce, 472 U.S. 713, 722 (1985) (quoting United States v. Bess,
357 U.S. 51, 55 (1958)). If special exceptions to these usual rules
sometimes might be warranted, no one has explained why the
distribution of a consolidated corporate tax refund should be among
them.

Even if the Tenth Circuit’s reliance on Bob Richards’s analytical
framework was mistaken, the FDIC suggests we might affirm the
court’s judgment in this case anyway. The FDIC points out that the
court of appeals proceeded to consult applicable state law—and the
FDIC assures us its result follows naturally from state law. The FDIC
also suggests that the IRS regulations concerning the appointment and
duties of a corporate group’s agent found in 26 CFR §§1.1502-77(a)
and (d) tend to support the court of appeals’s judgment.
Unsurprisingly, Mr. Rodriguez disagrees with these assessments and
contends that, absent Bob Richards, the Tenth Circuit would have
reached a different outcome.

Who is right about all this we do not decide. Some, maybe many,
cases will come out the same way under state law or Bob Richards.
But we did not take this case to decide how this case should be
resolved under state law or to determine how IRS regulations might
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interact with state law. We took this case only to underscore the care
federal courts should exercise before taking up an invitation to try
their hand at common lawmaking. Bob Richards made the mistake of
moving too quickly past important threshold questions at the heart of
our separation of powers. It supplies no rule of decision, only a
cautionary tale. Whether this case might yield the same or a different
result without Bob Richards is a matter the court of appeals may
consider on remand. See, e.g., Conkright v. Frommert, 559 U.S. 506,
521-522 (2010) [22 Fla. L. Weekly Fed. S232a]; Travelers Casualty
& Surety Co. of America v. Pacific Gas & Elec. Co., 549 U.S. 443,
455-456 (2007) [20 Fla. L. Weekly Fed. S109a]; Gonzales v. Duenas-
Alvarez, 549 U.S. 183, 194 (2007) [20 Fla. L. Weekly Fed. S47a].

The judgment of the court of appeals is vacated, and the case is
remanded for further proceedings consistent with this opinion.

It is so ordered.

*        *        *

Child custody—International child abduction—Return of child to
country of habitual residence—Under the Hague Convention on the
Civil Aspects of International Child Abduction, a child’s “habitual
residence” depends on the totality of the circumstances specific to the
case, not on categorical requirements such as an actual agreement
between the parents—Arguments in favor of an actual-agreement
requirement are unpersuasive—Appeals—Standard of review—A
first-instance habitual-residence determination is subject to deferential
appellate review for clear error

MICHELLE MONASKY, Petitioner v. DOMENICO TAGLIERI. U.S. Supreme
Court. Case No. 18-935. Argued December 11, 2019—Decided February 25, 2020. On
Writ of Certiorari to the U.S. Court of Appeals for the Sixth Circuit.

Syllabus
The Hague Convention on the Civil Aspects of International Child Abduction (Hague

Convention or Convention), implemented in the United States by the International
Child Abduction Remedies Act, 22 U.S.C. §9001 et seq., provides that a child
wrongfully removed from her country of “habitual residence” ordinarily must be
returned to that country.

Petitioner Monasky, a U.S. citizen, asserts that her Italian husband, respondent
Taglieri, became abusive after the couple moved to Italy from the United States.
Two months after the birth of the couple’s daughter, A. M. T., in Italy, Monasky
fled with the infant to Ohio. Taglieri petitioned the U.S. District Court for the
Northern District of Ohio for A. M. T.’s return to Italy under the Convention,
pursuant to 22 U.S.C. §9003(b), on the ground that the child had been wrongfully
removed from her country of “habitual residence.” The District Court granted
Taglieri’s petition, concluding that the parents’ shared intent was for their daughter
to live in Italy. Then two-year-old A. M. T. was returned to Italy. The en banc Sixth
Circuit affirmed. Under its precedent, the court first noted, an infant’s habitual
residence depends on the parents’ shared intent. It then reviewed the District
Court’s habitual-residence determination for clear error and found none. In doing
so, the court rejected Monasky’s argument that Italy could not qualify as A. M. T.’s
“habitual residence” in the absence of an actual agreement by her parents to raise
her there.

Held:
1. A child’s habitual residence depends on the totality of the circumstances

specific to the case, not on categorical requirements such as an actual agreement
between the parents. Pp. 7-14.

(a) The inquiry begins with the Convention’s text “and the context in which the
written words are used.” Air France v. Saks, 470 U.S. 392, 397. The Convention
does not define “habitual residence,” but, as the Convention’s text and explanatory
report indicate, a child habitually resides where she is at home. This fact-driven
inquiry must be “sensitive to the unique circumstances of the case and informed by
common sense.” Redmond v. Redmond, 724 F. 3d 729, 744. Acclimation of older
children and the intentions and circumstances of caregiving parents are relevant
considerations, but no single fact is dispositive across all cases. The treaty’s
“negotiation and drafting history” corroborates that habitual residence depends on
the specific circumstances of the particular case. Medellín v. Texas, 552 U.S. 491,
507. This interpretation also aligns with habitual-residence determinations made
by other nations party to the Convention. Pp. 7-12.

(b) Monasky’s arguments in favor of an actual-agreement requirement are
unpersuasive. While an infant’s “mere physical presence” is not a dispositive
indicator of an infant’s habitual residence, a wide range of facts other than an actual
agreement, including those indicating that the parents have made their home in a
particular place, can enable a trier to determine whether an infant’s residence has
the quality of being “habitual.” Nor is adjudicating a dispute over whether an

agreement existed a more expeditious way of promoting returns of abducted
children and deterring would-be abductors than according courts leeway to
consider all the circumstances. Finally, imposing a categorical actual-agreement
requirement is unlikely to be an appropriate solution to the serious problem of
protecting children born into domestic violence, for it would leave many infants
without a habitual residence, and therefore outside the Convention’s domain.
Domestic violence should be an issue fully explored in the custody adjudication
upon the child’s return. The Convention also has a mechanism for guarding
children from the harms of domestic violence: Article 13(b) allows a court to refrain
from ordering a child’s return to her habitual residence if “there is a grave risk that
[the child’s] return would expose the child to physical or psychological harm or
otherwise place the child in an intolerable situation.” Pp. 12-14.

2. A first-instance habitual-residence determination is subject to deferential
appellate review for clear error. A trial court’s habitual-residence determination
presents a mixed question of law and fact that is heavily fact laden. The determina-
tion thus presents a task for fact-finding courts and should be judged on appeal by
a clear-error review standard. See U.S. Bank N. A. v. Village at Lakeridge, LLC, 583
U.S. ___, ___-___. There is no “historical tradition” indicating otherwise. Pierce
v. Underwood, 487 U.S. 552, 558. Clear-error review has a particular virtue in
Hague Convention cases: By speeding up appeals, it serves the Convention’s
emphasis on expedition. Notably, courts other treaty partners also review first-
instance habitual-residence determinations deferentially. Pp. 14-16.

3. Given the circumstances of this case, it is unnecessary to disturb the
judgment below and remand the case to give the lower courts an opportunity to
apply the governing totality-of-the-circumstances standard in the first instance. Pp.
16-17.

907 F. 3d 404, affirmed.

GINSBURG, J., delivered the opinion of the Court, in which ROBERTS, C. J., and
BREYER, SOTOMAYOR, KAGAN, GORSUCH, and KAVANAUGH, JJ., joined,
and in which THOMAS, J., joined as to Parts I, III, and IV. THOMAS, J., and ALITO,
J., filed opinions concurring in part and concurring in the judgment.

))))))))))))))))))
JUSTICE GINSBURG delivered the opinion of the Court.
Under the Hague Convention on the Civil Aspects of International

Child Abduction (Hague Convention or Convention), Oct. 25, 1980,
T. I. A. S. No. 11670, S. Treaty Doc. No. 99-11 (Treaty Doc.), a child
wrongfully removed from her country of “habitual residence”
ordinarily must be returned to that country. This case concerns the
standard for determining a child’s “habitual residence” and the
standard for reviewing that determination on appeal. The petitioner,
Michelle Monasky, is a U.S. citizen who brought her infant daughter,
A. M. T., to the United States from Italy after her Italian husband,
Domenico Taglieri, became abusive to Monasky. Taglieri success-
fully petitioned the District Court for A. M. T.’s return to Italy under
the Convention, and the Court of Appeals affirmed the District Court’s
order.

Monasky assails the District Court’s determination that Italy was
A. M. T.’s habitual residence. First of the questions presented: Could
Italy qualify as A. M. T.’s “habitual residence” in the absence of an
actual agreement by her parents to raise her there? The second
question: Should the Court of Appeals have reviewed the District
Court’s habitual-residence determination independently rather than
deferentially? In accord with decisions of the courts of other countries
party to the Convention, we hold that a child’s habitual residence
depends on the totality of the circumstances specific to the case. An
actual agreement between the parents is not necessary to establish an
infant’s habitual residence. We further hold that a first-instance
habitual-residence determination is subject to deferential appellate
review for clear error.

I

A
The Hague Conference on Private International Law adopted the

Hague Convention in 1980 “[t]o address the problem of international
child abductions during domestic disputes.” Lozano v. Montoya
Alvarez, 572 U.S. 1, 4 (2014) [24 Fla. L. Weekly Fed. S609a] (internal
quotation marks omitted). One hundred one countries, including the
United States and Italy, are Convention signatories. Hague Confer-
ence on Private Int’l Law, Convention of 25 Oct. 1980 on the Civil
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Aspects of Int’l Child Abduction, Status Table, https://
www.hcch.net/en/instruments/conventions/status-table/?cid=24. The
International Child Abduction Remedies Act (ICARA), 102 Stat. 437,
as amended, 22 U.S.C. §9001 et seq., implements our Nation’s
obligations under the Convention. It is the Convention’s core premise
that “the interests of children . . . in matters relating to their custody”
are best served when custody decisions are made in the child’s country
of “habitual residence.” Convention Preamble, Treaty Doc., at 7; see
Abbott v. Abbott, 560 U.S. 1, 20 (2010) [22 Fla. L. Weekly Fed.
S317a].

To that end, the Convention ordinarily requires the prompt return
of a child wrongfully removed or retained away from the country in
which she habitually resides. Art. 12, Treaty Doc., at 9 (cross-
referencing Art. 3, id., at 7). The removal or retention is wrongful if
done in violation of the custody laws of the child’s habitual residence.
Art. 3, ibid. The Convention recognizes certain exceptions to the
return obligation. Prime among them, a child’s return is not in order
if the return would place her at a “grave risk” of harm or otherwise in
“an intolerable situation.” Art. 13(b), id., at 10.

The Convention’s return requirement is a “provisional” remedy
that fixes the forum for custody proceedings. Silberman, Interpreting
the Hague Abduction Convention: In Search of a Global Jurispru-
dence, 38 U. C. D. L. Rev. 1049, 1054 (2005). Upon the child’s return,
the custody adjudication will proceed in that forum. See ibid. To avoid
delaying the custody proceeding, the Convention instructs contracting
states to “use the most expeditious procedures available” to return the
child to her habitual residence. Art. 2, Treaty Doc., at 7. See also Art.
11, id., at 9 (prescribing six weeks as normal time for return-order
decisions).

B
In 2011, Monasky and Taglieri were married in the United States.

Two years later, they relocated to Italy, where they both found work.
Neither then had definite plans to return to the United States. During
their first year in Italy, Monasky and Taglieri lived together in Milan.
But the marriage soon deteriorated. Taglieri became physically
abusive, Monasky asserts, and “forced himself upon [her] multiple
times.” 907 F. 3d 404, 406 (CA6 2018) (en banc).

About a year after their move to Italy, in May 2014, Monasky
became pregnant. Taglieri thereafter took up new employment in the
town of Lugo, while Monasky, who did not speak Italian, remained
about three hours away in Milan. The long-distance separation and a
difficult pregnancy further strained their marriage. Monasky looked
into returning to the United States. She applied for jobs there, asked
about U.S. divorce lawyers, and obtained cost information from
moving companies. At the same time, though, she and Taglieri made
preparations to care for their expected child in Italy. They inquired
about childcare options there, made purchases needed for their baby
to live in Italy, and found a larger apartment in a Milan suburb.

Their daughter, A. M. T., was born in February 2015. Shortly
thereafter, Monasky told Taglieri that she wanted to divorce him, a
matter they had previously broached, and that she anticipated
returning to the United States. Later, however, she agreed to join
Taglieri, together with A. M. T., in Lugo. The parties dispute whether
they reconciled while together in that town.

On March 31, 2015, after yet another heated argument, Monasky
fled with her daughter to the Italian police and sought shelter in a safe
house. In a written statement to the police, Monasky alleged that
Taglieri had abused her and that she feared for her life. Two weeks
later, in April 2015, Monasky and two-month-old A. M. T. left Italy
for Ohio, where they moved in with Monasky’s parents.

Taglieri sought recourse in the courts. With Monasky absent from
the proceedings, an Italian court granted Taglieri’s request to
terminate Monasky’s parental rights, discrediting her statement to the

Italian police. App. 183. In the United States, on May 15, 2015,
Taglieri petitioned the U.S. District Court for the Northern District of
Ohio for the return of A. M. T. to Italy under the Hague Convention,
pursuant to 22 U.S.C. §9003(b), on the ground that Italy was her
habitual residence.

The District Court granted Taglieri’s petition after a four-day
bench trial. Sixth Circuit precedent at the time, the District Court
observed, instructed courts that a child habitually resides where the
child has become “acclimatiz[ed]” to her surroundings. App. to Pet.
for Cert. 85a (quoting Robert v. Tesson, 507 F. 3d 981, 993 (CA6
2007)). An infant, however, is “too young” to acclimate to her
surroundings. App. to Pet. for Cert. 87a. The District Court therefore
proceeded on the assumption that “the shared intent of the [parents] is
relevant in determining the habitual residence of an infant,” though
“particular facts and circumstances . . . might necessitate the consider-
ation [of] other factors.” Id., at 97a. The shared intention of A. M. T.’s
parents, the District Court found, was for their daughter to live in Italy,
where the parents had established a marital home “with no definitive
plan to return to the United States.” Ibid. Even if Monasky could
change A. M. T.’s habitual residence unilaterally by making plans to
raise A. M. T. away from Italy, the District Court added, the evidence
on that score indicated that, until the day she fled her husband,
Monasky had “no definitive plans” to raise A. M. T. in the United
States. Id., at 98a. In line with its findings, the District Court ordered
A. M. T.’s prompt return to Italy.

The Sixth Circuit and this Court denied Monasky’s requests for a
stay of the return order pending appeal. 907 F. 3d, at 407. In December
2016, A. M. T., nearly two years old, was returned to Italy and placed
in her father’s care.1

In the United States, Monasky’s appeal of the District Court’s
return order proceeded. See Chafin v. Chafin, 568 U.S. 165, 180
(2013) [24 Fla. L. Weekly Fed. S13a] (the return of a child under the
Hague Convention does not moot an appeal of the return order). A
divided three-judge panel of the Sixth Circuit affirmed the District
Court’s order, and a divided en banc court adhered to that disposition.

The en banc majority noted first that, after the District Court’s
decision, a precedential Sixth Circuit opinion, Ahmed v. Ahmed, 867
F. 3d 682 (2017), established that, as the District Court had assumed,
an infant’s habitual residence depends on “shared parental intent.” 907
F. 3d, at 408 (quoting Ahmed, 867 F. 3d, at 690). The en banc majority
then reviewed the District Court’s habitual-residence determination
for clear error and found none. Sustaining the District Court’s
determination that A. M. T.’s habitual residence was Italy, the
majority rejected Monasky’s argument that the District Court erred
because “she and Taglieri never had a ‘meeting of the minds’ about
their child’s future home.” 907 F. 3d, at 410.

No member of the en banc court disagreed with the majority’s
rejection of Monasky’s proposed actual-agreement requirement. Nor
did any judge maintain that Italy was not A. M. T.’s habitual resi-
dence. Judge Boggs wrote a concurring opinion adhering to the
reasoning of his three-judge panel majority opinion: “[A]bsent
unusual circumstances, where a child has resided exclusively in a
single country, especially with both parents, that country is the child’s
habitual residence.” Id., at 411. The dissenters urged two discrete
objections. Some would have reviewed the District Court’s habitual-
residence determination de novo. See id., at 419 (opinion of Moore,
J.). All would have remanded for the District Court to reconsider A.
M. T.’s habitual residence in light of the Sixth Circuit’s Ahmed
precedent. See 907 F. 3d, at 419-420; id., at 421-422 (opinion of
Gibbons, J.); id., at 423 (opinion of Stranch, J.).

We granted certiorari to clarify the standard for habitual residence,
an important question of federal and international law, in view of
differences in emphasis among the Courts of Appeals. 587 U.S. ___
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(2019). Compare, e.g., 907 F. 3d, at 407 (case below) (describing
inquiry into the child’s acclimatization as the “primary” approach),
with, e.g., Mozes v. Mozes, 239 F. 3d 1067, 1073-1081 (CA9 2001)
(placing greater weight on the shared intentions of the parents), with,
e.g., Redmond v. Redmond, 724 F. 3d 729, 746 (CA7 2013) (rejecting
“rigid rules, formulas, or presumptions”). Certiorari was further
warranted to resolve a division in Courts of Appeals over the appropri-
ate standard of appellate review. Compare, e.g., 907 F. 3d, at 408-409
(case below) (clear error), with, e.g., Mozes, 239 F. 3d, at 1073 (de
novo).

II
The first question presented concerns the standard for habitual

residence: Is an actual agreement between the parents on where to
raise their child categorically necessary to establish an infant’s
habitual residence? We hold that the determination of habitual
residence does not turn on the existence of an actual agreement.

A
We begin with “the text of the treaty and the context in which the

written words are used.” Air France v. Saks, 470 U.S. 392, 397
(1985). The Hague Convention does not define the term “habitual
residence.” A child “resides” where she lives. See Black’s Law
Dictionary 1176 (5th ed. 1979). Her residence in a particular country
can be deemed “habitual,” however, only when her residence there is
more than transitory. “Habitual” implies “[c]ustomary, usual, of the
nature of a habit.” Id., at 640. The Hague Convention’s text alone does
not definitively tell us what makes a child’s residence sufficiently
enduring to be deemed “habitual.” It surely does not say that habitual
residence depends on an actual agreement between a child’s parents.
But the term “habitual” does suggest a fact-sensitive inquiry, not a
categorical one.

The Convention’s explanatory report confirms what the Conven-
tion’s text suggests. The report informs that habitual residence is a
concept “well-established . . . in the Hague Conference.” 1980
Conférence de La Haye de droit international privé, Enlèvement
d’enfants, E. Pérez-Vera, Explanatory Report in 3 Actes et documents
de la Quatorzième session, p. 445, ¶66 (1982) (Pérez-Vera).2 The re-
port refers to a child’s habitual residence in fact-focused terms: “the
family and social environment in which [the child’s] life has devel-
oped.” Id., at 428, ¶11. What makes a child’s residence “habitual” is
therefore “some degree of integration by the child in a social and
family environment.” OL v. PQ, 2017 E. C. R. No. C-111/17, ¶42
(Judgt. of June 8); accord Office of the Children’s Lawyer v. Balev,
[2018] 1 S. C. R. 398, 421, ¶43, 424 D. L. R. (4th) 391, 410, ¶43
(Can.); A v. A, [2014] A. C., ¶54 (2013) (U. K.). Accordingly, while
Federal Courts of Appeals have diverged, if only in emphasis, in the
standards they use to locate a child’s habitual residence, see supra, at
6, they share a “common” understanding: The place where a child is
at home, at the time of removal or retention, ranks as the child’s
habitual residence. Karkkainen v. Kovalchuk, 445 F. 3d 280, 291
(CA3 2006).

Because locating a child’s home is a fact-driven inquiry, courts
must be “sensitive to the unique circumstances of the case and
informed by common sense.” Redmond, 724 F. 3d, at 744. For older
children capable of acclimating to their surroundings, courts have
long recognized, facts indicating acclimatization will be highly
relevant.3 Because children, especially those too young or otherwise
unable to acclimate, depend on their parents as caregivers, the
intentions and circumstances of caregiving parents are relevant
considerations. No single fact, however, is dispositive across all cases.
Common sense suggests that some cases will be straightforward:
Where a child has lived in one place with her family indefinitely, that
place is likely to be her habitual residence. But suppose, for instance,

that an infant lived in a country only because a caregiving parent had
been coerced into remaining there. Those circumstances should figure
in the calculus. See Karkkainen, 445 F. 3d, at 291 (“The inquiry into
a child’s habitual residence is a fact-intensive determination that
cannot be reduced to a predetermined formula and necessarily varies
with the circumstances of each case.”).

The treaty’s “negotiation and drafting history” corroborates that a
child’s habitual residence depends on the specific circumstances of the
particular case. Medellín v. Texas, 552 U.S. 491, 507 (2008) [21 Fla.
L. Weekly Fed. S126a] (noting that such history may aid treaty
interpretation). The Convention’s explanatory report states that the
Hague Conference regarded habitual residence as “a question of pure
fact, differing in that respect from domicile.” Pérez-Vera 445, ¶66.
The Conference deliberately chose “habitual residence” for its factual
character, making it the foundation for the Convention’s return
remedy in lieu of formal legal concepts like domicile and nationality.
See Anton, The Hague Convention on International Child Abduction,
30 Int’l & Comp. L. Q. 537, 544 (1981) (history of the Convention
authored by the drafting commission’s chairman). That choice is
instructive. The signatory nations sought to afford courts charged with
determining a child’s habitual residence “maximum flexibility” to
respond to the particular circumstances of each case. P. Beaumont &
P. McEleavy, The Hague Convention on International Child Abduc-
tion 89-90 (1999) (Beaumont & McEleavy). The aim: to ensure that
custody is adjudicated in what is presumptively the most appropriate
forum—the country where the child is at home.

Our conclusion that a child’s habitual residence depends on the
particular circumstances of each case is bolstered by the views of our
treaty partners. ICARA expressly recognizes “the need for uniform
international interpretation of the Convention.” 22 U.S.C.
§9001(b)(3)(B). See Lozano, 572 U.S., at 13; Abbott, 560 U.S., at 16.
The understanding that the opinions of our sister signatories to a treaty
are due “considerable weight,” this Court has said, has “special force”
in Hague Convention cases. Ibid. (quoting El Al Israel Airlines, Ltd.
v. Tsui Yuan Tseng, 525 U.S. 155, 176 (1999), in turn quoting Air
France, 470 U.S., at 404). The “clear trend” among our treaty partners
is to treat the determination of habitual residence as a fact-driven
inquiry into the particular circumstances of the case. Balev, [2018] 1
S. C. R., at 423, ¶50, 424 D. L. R. (4th), at 411, ¶50.

Lady Hale wrote for the Supreme Court of the United Kingdom: A
child’s habitual residence “depends on numerous factors . . . with the
purposes and intentions of the parents being merely one of the relevant
factors. . . . The essentially factual and individual nature of the inquiry
should not be glossed with legal concepts.” A, [2014] A. C., at ¶54.
The Court of Justice of the European Union, the Supreme Court of
Canada, and the High Court of Australia agree. See OL, 2017 E. C. R.
No. C-111/17, ¶42 (the habitual residence of a child “must be
established . . . taking account of all the circumstances of fact specific
to each individual case”); Balev, [2018] 1 S. C. R., at 421, 423-430,
¶¶43, 48-71, 424 D. L. R. (4th), at 410-417, ¶¶43, 48-71 (adopting an
approach to habitual residence under which “[t]he judge considers all
relevant links and circumstances”); LK v. Director-General, Dept. of
Community Servs., [2009] 237 C. L. R. 582, 596, ¶35 (Austl.) (“to
seek to identify a set list of criteria that bear upon where a child is
habitually resident . . . would deny the simple observation that the
question of habitual residence will fall for decision in a very wide
range of circumstances”). Intermediate appellate courts in Hong Kong
and New Zealand have similarly stated what “habitual residence”
imports. See LCYP v. JEK, [2015] 4 H. K. L. R. D. 798, 809-810, ¶7.7
(H. K.); Punter v. Secretary for Justice, [2007] 1 N. Z. L. R. 40, 71,
¶130 (N. Z.). Tellingly, Monasky has not identified a single treaty
partner that has adopted her actual-agreement proposal. See Tr. of
Oral Arg. 9.4
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The bottom line: There are no categorical requirements for
establishing a child’s habitual residence—least of all an actual-
agreement requirement for infants. Monasky’s proposed actual-
agreement requirement is not only unsupported by the Convention’s
text and inconsistent with the leeway and international harmony the
Convention demands; her proposal would thwart the Convention’s
“objects and purposes.” Abbott, 560 U.S., at 20. An actual-agreement
requirement would enable a parent, by withholding agreement,
unilaterally to block any finding of habitual residence for an infant. If
adopted, the requirement would undermine the Convention’s aim to
stop unilateral decisions to remove children across international
borders. Moreover, when parents’ relations are acrimonious, as is of-
ten the case in controversies arising under the Convention, agreement
can hardly be expected. In short, as the Court of Appeals observed
below, “Monasky’s approach would create a presumption of no
habitual residence for infants, leaving the population most vulnerable
to abduction the least protected.” 907 F. 3d, at 410.

B
Monasky counters that an actual-agreement requirement is

necessary to ensure “that an infant’s mere physical presence in a
country has a sufficiently settled quality to be deemed ‘habitual.’ ”
Brief for Petitioner 32. An infant’s “mere physical presence,” we
agree, is not a dispositive indicator of an infant’s habitual residence.
But a wide range of facts other than an actual agreement, including
facts indicating that the parents have made their home in a particular
place, can enable a trier to determine whether an infant’s residence in
that place has the quality of being “habitual.”

Monasky also argues that a bright-line rule like her proposed
actual-agreement requirement would promote prompt returns of
abducted children and deter would-be abductors from “tak[ing] their
chances” in the first place. Id., at 35, 38. Adjudicating a winner-takes-
all evidentiary dispute over whether an agreement existed, however,
is scarcely more expeditious than providing courts with leeway to
make “a quick impression gained on a panoramic view of the evi-
dence.” Beaumont & McEleavy 103 (internal quotation marks
omitted). When all the circumstances are in play, would-be abductors
should find it more, not less, difficult to manipulate the reality on the
ground, thus impeding them from forging “artificial jurisdictional
links . . . with a view to obtaining custody of a child.” Pérez-Vera 428,
¶11.

Finally, Monasky and amici curiae raise a troublesome matter: An
actual-agreement requirement, they say, is necessary to protect
children born into domestic violence. Brief for Petitioner 42-44; Brief
for Sanctuary for Families et al. as Amici Curiae 11-20. Domestic
violence poses an “intractable” problem in Hague Convention cases
involving caregiving parents fleeing with their children from abuse.
Hale, Taking Flight—Domestic Violence and Child Abduction, 70
Current Legal Prob. 3, 11 (2017). We doubt, however, that imposing
a categorical actual-agreement requirement is an appropriate solution,
for it would leave many infants without a habitual residence, and
therefore outside the Convention’s domain. See supra, at 11-12.
Settling the forum for adjudication of a dispute over a child’s custody,
of course, does not dispose of the merits of the controversy over cus-
tody. Domestic violence should be an issue fully explored in the
custody adjudication upon the child’s return.

The Hague Convention, we add, has a mechanism for guarding
children from the harms of domestic violence: Article 13(b). See Hale,
70 Current Legal Prob., at 10-16 (on Hague Conference working
group to develop a best-practices guide to the interpretation and
application of Article 13(b) in cases involving domestic violence).
Article 13(b), as noted supra, at 3, allows a court to refrain from
ordering a child’s return to her habitual residence if “there is a grave
risk that [the child’s] return would expose the child to physical or

psychological harm or otherwise place the child in an intolerable
situation.” Art. 13(b), Treaty Doc., at 10. Monasky raised below an
Article 13(b) defense to Taglieri’s return petition. In response, the
District Court credited Monasky’s “deeply troubl[ing]” allegations of
her exposure to Taglieri’s physical abuse. App. to Pet. for Cert. 105a.
But the District Court found “no evidence” that Taglieri ever abused
A. M. T. or otherwise disregarded her well-being. Id., at 103a, 105a.
That court also followed Circuit precedent disallowing consideration
of psychological harm A. M. T. might experience due to separation
from her mother. Id., at 102a. Monasky does not challenge those
dispositions in this Court.

III
Turning to the second question presented: What is the appropriate

standard of appellate review of an initial adjudicator’s habitual-
residence determination? Neither the Convention nor ICARA
prescribes modes of appellate review, other than the directive to act
“expeditiously.” Art. 11, Treaty Doc., at 9; see Federal Judicial
Center, J. Garbolino, The 1980 Hague Convention on the Civil
Aspects of International Child Abduction: A Guide for Judges 162 (2d
ed. 2015) (the Convention’s “emphasis on prompt disposition applies
to appellate proceedings”).5

Absent a treaty or statutory prescription, the appropriate level of
deference to a trial court’s habitual-residence determination depends
on whether that determination resolves a question of law, a question
of fact, or a mixed question of law and fact. Generally, questions of
law are reviewed de novo and questions of fact, for clear error, while
the appropriate standard of appellate review for a mixed question
“depends . . . on whether answering it entails primarily legal or factual
work.” U.S. Bank N. A. v. Village at Lakeridge, LLC, 583 U.S. ___,
___-___ (2018) [27 Fla. L. Weekly Fed. S108b] (slip op., at 8-9).

A child’s habitual residence presents what U.S. law types a “mixed
question” of law and fact—albeit barely so. Id., at ___ (slip op., at 7).
The inquiry begins with a legal question: What is the appropriate
standard for habitual residence? Once the trial court correctly
identifies the governing totality-of-the-circumstances standard,
however, what remains for the court to do in applying that standard,
as we explained supra, at 7-11, is to answer a factual question: Was the
child at home in the particular country at issue? The habitual-resi-
dence determination thus presents a task for factfinding courts, not
appellate courts, and should be judged on appeal by a clear-error
review standard deferential to the factfinding court.

In selecting standards of appellate review, the Court has also asked
whether there is “a long history of appellate practice” indicating the
appropriate standard, for arriving at the standard from first principles
can prove “uncommonly difficult.” Pierce v. Underwood, 487 U.S.
552, 558 (1988). Although some Federal Courts of Appeals have re-
viewed habitual-residence determinations de novo, there has been no
uniform, reasoned practice in this regard, nothing resembling “a
historical tradition.” Ibid. See also supra, at 6-7 (noting a Circuit split).
Moreover, when a mixed question has a factual foundation as evident
as the habitual-residence inquiry here does, there is scant cause to
default to historical practice.

Clear-error review has a particular virtue in Hague Convention
cases. As a deferential standard of review, clear-error review speeds
up appeals and thus serves the Convention’s premium on expedition.
See Arts. 2, 11, Treaty Doc., at 7, 9. Notably, courts of our treaty
partners review first-instance habitual-residence determinations
deferentially. See, e.g., Balev, [2018] 1 S. C. R., at 419, ¶38, 424 D. L.
R. (4th), at 408, ¶38; Punter, [2007] 1 N. Z. L. R., at 88, ¶204; AR v.
RN, [2015] UKSC 35, ¶18.

IV
Although agreeing with the manner in which the Court has
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resolved the two questions presented, the United States, as an amicus
curiae supporting neither party, suggests remanding to the Court of
Appeals rather than affirming that court’s judgment. Brief for United
States as Amicus Curiae 28. Ordinarily, we might take that course,
giving the lower courts an opportunity to apply the governing totality-
of-the-circumstances standard in the first instance.

Under the circumstances of this case, however, we decline to
disturb the judgment below. True, the lower courts viewed A. M. T.’s
situation through the lens of her parents’ shared intentions. But, after
a four-day bench trial, the District Court had before it all the facts
relevant to the dispute. Asked at oral argument to identify any
additional fact the District Court did not digest, counsel for the United
States offered none. Tr. of Oral Arg. 38. Monasky and Taglieri agree
that their dispute “requires no ‘further factual development,’ ” and
neither party asks for a remand. Reply Brief 22 (quoting Brief for
Respondent 54).

Monasky does urge the Court to reverse if it rests A. M. T.’s
habitual residence on all relevant circumstances. She points to her
“absence of settled ties to Italy” and the “unsettled and unstable
conditions in which A. M. T. resided in Italy.” Reply Brief 19 (internal
quotation marks and alteration omitted). The District Court consid-
ered the competing facts bearing on those assertions, however, in-
cluding the fraught circumstances in which the parties’ marriage
unraveled. That court nevertheless found that Monasky had sufficient
ties to Italy such that “[a]rguably, [she] was a habitual resident of
Italy.” App. to Pet. for Cert. 91a. And, despite the rocky state of the
marriage, the District Court found beyond question that A. M. T. was
born into “a marital home in Italy,” one that her parents established
“with no definitive plan to return to the United States.” Id., at 97a.
Nothing in the record suggests that the District Court would appraise
the facts differently on remand.

A remand would consume time when swift resolution is the
Convention’s objective. The instant return-order proceedings began
a few months after A. M. T.’s birth. She is now five years old. The
more than four-and-a-half-year duration of this litigation dwarfs the
six-week target time for resolving a return-order petition. See Art. 11,
Treaty Doc., at 9. Taglieri represents that custody of A. M. T. has so
far been resolved only “on an interim basis,” Brief for Respondent 56,
n. 13, and that custody proceedings, including the matter of
Monasky’s parental rights, remain pending in Italy. Tr. of Oral Arg.
60-61. Given the exhaustive record before the District Court, the
absence of any reason to anticipate that the District Court’s judgment
would change on a remand that neither party seeks, and the protraction
of proceedings thus far, final judgment on A. M. T.’s return is in order.

*    *    *
For the reasons stated, the judgment of the Court of Appeals for the

Sixth Circuit is
Affirmed.

))))))))))))))))))
1Taglieri represents that “[a]n order issued by the Italian court in December 2018

awarded legal custody of A. M. T., on an interim basis, to the Lugo municipality . . .
with placement at [Taglieri’s] residence; and provided that mother-daughter visits
would continue under the plan prescribed in a court order issued earlier in 2018.” Brief
for Respondent 56, n. 13.

2According to an analysis provided by the Department of State to the Senate during
the ratification process, the “explanatory report is recognized by the [Hague]
Conference as the official history and commentary on the Convention and is a source
of background on the meaning of the provisions of the Convention.” Hague Interna-
tional Child Abduction Convention; Text and Legal Analysis, 51 Fed. Reg. 10503
(1986). The explanatory report notes, however, that “it has not been approved by the
Conference, and it is possible that, despite the Rapporter’s [sic] efforts to remain
objective, certain passages reflect a viewpoint which is in part subjective.” Pérez-Vera
427-428, ¶8. See Abbott v. Abbott, 560 U.S. 1, 19 (2010) [22 Fla. L. Weekly Fed.
S317a] (“We need not decide whether this Report should be given greater weight than
a scholarly commentary.”).

3Facts courts have considered include: “a change in geography combined with the

passage of an appreciable period of time,” “age of the child,” “immigration status of
child and parent,” “academic activities,” “social engagements,” “participation in sports
programs and excursions,” “meaningful connections with the people and places in the
child’s new country,” “language proficiency,” and “location of personal belongings.”
Federal Judicial Center, J. Garbolino, The 1980 Hague Convention on the Civil
Aspects of International Child Abduction: A Guide for Judges 67-68 (2d ed. 2015).

4Monasky disputes that foreign courts apply a totality-of-the-circumstances
standard to infants, as opposed to older children. In this regard, she points out, the Court
of Justice of the European Union instructs that, “where ‘the infant is in fact looked after
by her mother,’ ‘it is necessary to assess the mother’s integration in her social and
family environment’ in the relevant country.” Reply Brief 5-6 (quoting Mercredi v.
Chaffe, 2010 E. C. R. I-14309, I-14379, ¶55). True, a caregiving parent’s ties to the
country at issue are highly relevant. But the Court of Justice did not hold that the
caregiver’s ties are the end of the inquiry. Rather, the deciding court must “tak[e]
account of all the circumstances of fact specific to each individual case.” Id., ¶56
(emphasis added) (also considering, among other factors, the infant’s physical presence
and duration of time in the country).

5Monasky contends that only de novo review can satisfy “the need for uniform
international interpretation of the Convention.” 22 U.S.C. §9001(b)(3)(B). See Brief
for Petitioner 19-21. However, ICARA’s recognition of the need for harmonious
international interpretation is hardly akin to the “clear statutory prescription” on the
standard of appellate review that Congress has provided “[f]or some few trial court
determinations.” Pierce v. Underwood, 487 U.S. 552, 558 (1988).

))))))))))))))))))
JUSTICE THOMAS, concurring in part and concurring in the

judgment.
The Court correctly concludes that an actual agreement between

parents is not necessary to establish the habitual residence of an infant
who is too young to acclimatize.* I also agree with the Court’s
conclusion that the habitual-residence inquiry is intensely fact driven,
requiring courts to take account of the unique circumstances of each
case. I write separately, however, because I would decide this case
principally on the plain meaning of the treaty’s text.

I
This case requires us to interpret the Hague Convention on the

Civil Aspects of International Child Abduction, Oct. 25, 1980, T. I. A.
S. No. 11670, S. Treaty Doc. No. 99-11, as implemented by the
International Child Abduction Remedies Act (ICARA), as amended,
22 U.S.C. §9001 et seq. Article 3 of the Convention provides that the
“removal or the retention of a child is to be considered wrongful”
when “it is in breach of rights of custody attributed to a person . . . un-
der the law of the State in which the child was habitually resident
immediately before the removal or retention” and “at the time of
removal or retention those rights were actually exercised.” S. Treaty
Doc. No. 99-11, at 7. Under ICARA, a parent may petition a federal
or state court to return an abducted child to the child’s country of
habitual residence. §9003(b). ICARA does not define habitual resi-
dence; it merely states that the petitioning parent must “establish by a
preponderance of the evidence . . . that the child has been wrongfully
removed or retained within the meaning of the Convention.”
§9003(e)(1)(A). The Convention also does not define the phrase.

“ ‘The interpretation of a treaty, like the interpretation of a statute,
begins with its text.’ ” Abbott v. Abbott, 560 U.S. 1, 10 (2010) [22 Fla.
L. Weekly Fed. S317a] (quoting Medellín v. Texas, 552 U.S. 491, 506
(2008) [21 Fla. L. Weekly Fed. S126a]). The Court recognizes this
fact, but it concludes that the text only “suggests” that habitual
residence is a fact-driven inquiry, and ultimately relies on atextual
sources to “confir[m] what the Convention’s text suggests.” Ante, at
7. In my view, the ordinary meaning of the relevant language at the
time of the treaty’s enactment provides strong evidence that the
habitual-residence inquiry is inherently fact driven. See Schindler
Elevator Corp. v. United States ex rel. Kirk, 563 U.S. 401, 407 (2011)
[22 Fla. L. Weekly Fed. S975a].

In 1980, as today, “habitual” referred to something that was
“[c]ustomary” or “usual.” Black’s Law Dictionary 640 (5th ed. 1979);
see also 6 Oxford English Dictionary 996 (2d ed. 1989) (“existing as
a settled practice or condition; constantly repeated or continued;
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customary”); Webster’s Third New International Dictionary 1017
(1976) (similar). And “residence” referred to a “[p]ersonal presence
at some place of abode,” Black’s Law Dictionary, at 1176, “one’s
usual dwelling-place,” 13 Oxford English Dictionary, at 707, or “the
act or fact of abiding or dwelling in a place for some time,” Webster’s
Third New International Dictionary, at 1931; see also ibid. (“a
temporary or permanent dwelling place, abode, or habitation”).

These definitions demonstrate that the concept of habitual
residence for a child too young to acclimatize cannot be reduced to a
neat set of necessary and sufficient conditions. Answering the
question of what is customary or usual, for instance, requires judges
to consider a host of facts, such as the presence or absence of bank
accounts and driver’s licenses, the length and type of employment,
and the strength and duration of other community ties. Determining
whether there is a residence involves the consideration of factors such
as the presence or absence of a permanent home, the duration in the
country at issue, and, in some cases, an actual agreement between the
parents to reside in a particular place. Accordingly, the ordinary
meaning of the phrase “habitual residence” provides strong support
for the conclusion that an objective agreement between the child’s
parents is not required. This plain meaning should serve as the primary
guide for our interpretation. See Water Splash, Inc. v. Menon, 581
U.S. ___, ___ (2017) [26 Fla. L. Weekly Fed. S577a] (slip op., at 4);
Olympic Airways v. Husain, 540 U.S. 644, 649 (2004) [17 Fla. L.
Weekly Fed. S139a].

II
This case exemplifies the wisdom of firmly anchoring our

discussion in the text before turning to the decisions of sister
signatories—especially when those decisions are not contemporane-
ous with the treaty’s passage. Here, the Court finds it meaningful that
foreign courts have interpreted the phrase “habitual residence” as a
fact-driven inquiry. Ante, at 10-11. Though a “ ‘clear trend’ ” has cer-
tainly emerged in foreign courts, ante, at 10, this consensus appears to
have developed only within the past decade.

Lady Hale of the Supreme Court of the United Kingdom noted as
much in the 2013 decision cited by the Court. As she explained, for
many years “the English courts [had] been tempted to overlay the
factual concept of habitual residence with legal constructs,” creating
legal rules that dictated a child’s habitual residence. A v. A, [2014] A.
C. ¶39 (2013) (U. K.); see also id., ¶37. According to one commen-
tator writing in 2001, though “academics and judges” had stressed
“that the term should not be treated as a term of art and should not be
complicated by technical legal requirements similar to those applica-
ble to the concept of domicile,” “in some cases these statements
seem[ed] to have been pure lip-service, since many courts [were]
unable to resist the temptation to ‘legalise’ the concept.” Schuz, Ha-
bitual Residence of Children Under the Hague Child Abduction
Convention—Theory and Practice, 13 Child & Family L. Q. 1, 4
(2001). Thus, until recently, “[t]he approach of many [foreign] courts
[had] been to focus exclusively on the purpose of the parents in
relocating,” an inquiry that speaks to the legal concept of domicile.
Schuz, Policy Considerations in Determining the Habitual Residence
of a Child and the Relevance Of Context, 11 J. Transnat’l L. & Pol’y
101, 103 (2001) (footnote omitted).

It seems, then, that it took approximately 30 years from the time of
the Convention’s enactment in 1980 for foreign jurisdictions to
coalesce around an interpretation of habitual residence. This relatively
recent evolution brings into bold relief the risk of relying too heavily
on the decisions of foreign courts in lieu of a fulsome textual analysis.
Because the decisions are not contemporaneous with the treaty’s
passage, they do not necessarily provide the best evidence of the
original understanding of the phrase. And reflexively looking to
foreign courts raises the question whether this Court would have

resolved this case differently had the issue been presented in 1990,
2000, or even 2010, before the clear trend emerged.

The Court attempts to sidestep this difficulty by pointing to a
statement in ICARA’s preamble that stresses “the need for uniform
international interpretation of the Convention.” 22 U.S.C.
§9001(b)(3)(B); see ante, at 10. It should go without saying that if our
independent assessment of habitual residence led to a conclusion that
diverged from the emerging consensus, invocation of this prefatory
language to force agreement at the expense of plain meaning would be
unfounded. By relying too heavily on the judicial decisions of the
treaty’s other signatories, rather than on a more thorough textual
analysis, we risk being persuaded to reach the popular answer, but
perhaps not the correct one. In short, “we should not substitute the
judgment of other courts for our own.” Abbott, 560 U.S., at 43
(Stevens, J., dissenting); see also Olympic Airways, 540 U.S., at 655,
n. 9.

To avoid these potential pitfalls, I would rely on the plain meaning
of “habitual residence” to conclude that an actual agreement is not
necessary. See supra, at 2-3. That conclusion is bolstered by the
Convention’s explanatory report. Interpretations from the courts of
sister signatories, though recent, also support the conclusion because
they align with the meaning of the text and our own independent
judgment. Because the Court places insufficient weight on the treaty’s
text, I cannot join Part II of its opinion.
))))))))))))))))))

*The Court states that we “granted certiorari to clarify the standard for habitual
residence,” ante, at 6, and the opinion contains language that may be read to apply to
older children, see, e.g., ante, at 8-9. But the relevant question presented focuses
exclusively on the habitual residence of “an infant [who] is too young to acclimate to
her surroundings.” Pet. for Cert. i. I would confine our analysis to that distinct question,
which is the only one briefed by the parties.

))))))))))))))))))
JUSTICE ALITO, concurring in part and concurring in the

judgment.
I agree with the Court on almost all the issues in this case. Specifi-

cally, I agree (1) that analysis of the question of “habitual residence”
should be based on a range of factors and should be attentive to the
particular facts of each case, (2) that a child may have a habitual
residence in a country without a parental agreement to that effect, (3)
that our interpretation of habitual residence should take into account
the interpretations of other signatory nations, (4) that a district court’s
decision on habitual residence is entitled to deference on appeal, and
(5) that the judgment below should be affirmed. I also agree with
JUSTICE THOMAS that we must independently interpret the
meaning of “habitual residence.”

So what does it mean? The term “habitual” is used to refer to a
cluster of related concepts. It can be used to refer to things done by
habit, as well as things that are “constantly repeated or continued,”
“usual,” or “accustomed.” 6 Oxford English Dictionary 996 (2d ed.
1989); see also Webster’s Third New International Dictionary 1017
(1976). If taken in isolation, each of these understandings might lead
to a different analysis in applying the concept of “habitual residence”
under the Convention. See Hague Convention on the Civil Aspects of
International Child Abduction, Oct. 25, 1980, T. I. A. S. No. 11670,
S. Treaty Doc. No. 99-11. But I think the Court accurately captures
what the term means under the Convention when it says that a child’s
habitual residence is the child’s “home.” Ante, at 8, 10, 15.

Of course the concept of “home” is also multifaceted. It can be used
to signify the place where a person generally sleeps, eats, works, and
engages in social and recreational activities, but it can also mean the
place where a person feels most comfortable and the place to which
the person has the strongest emotional ties. See 7 Oxford English Dic-
tionary, at 322-323; Webster’s Third New International Dictionary,
at 1082. As best I can determine, the concept of “habitual residence”
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under the Convention embraces all of these meanings to some degree.
If forced to try to synthesize them, I would say it means the place
where the child in fact has been living for an extended period—unless
that place was never regarded as more than temporary or there is
another place to which the child has a strong attachment. I think this
is the core of what courts have made of the concept of “habitual
residence,” and it appears to represent the best distillation of the
various shades of meaning of the term taken in context.

So interpreted, “habitual residence” is not a pure question of fact,
at least as we understand that concept in our legal system. But it does
involve a heavily factual inquiry. For these reasons, I would say that
the standard of review on appeal is abuse of discretion, not clear error.
As a practical matter, the difference may be no more than minimal.
The important point is that great deference should be afforded to the
District Court’s determination.

*        *        *

Civil rights—Search and seizure—Bivens action—Extension of Bivens
into new context—A cross-border shooting by a United States Border
Patrol agent does not give rise to a damages claim pursuant to Bivens
v. Six Unknown Fed. Narcotics Agents—Bivens claims based on cross-
border shooting arise in a new context, and multiple, related factors
counsel hesitation before extending Bivens remedies into this new
context—Factors can all be condensed to the concern for respecting
separation of powers—Parents of Mexican teenager who was shot and
killed by U.S. Border Patrol agent in a cross-border shooting cannot
sue the agent for damages under Bivens, based on agent’s allegedly
unreasonable use of excessive force in violation of the Fourth and Fifth
Amendments 

JESUS C. HERNANDEZ, et al., Petitioners v. JESUS MESA, JR. U.S. Supreme Court.
Case No. 17-1678. Argued November 12, 2019—Decided February 25, 2020. On Writ
of Certiorari to the U.S. Court of Appeals for the Fifth Circuit.

Syllabus
Respondent, United States Border Patrol Agent Jesus Mesa, Jr., shot and killed Sergio

Adrián Hernández Güereca, a 15-year-old Mexican national, in a tragic and
disputed cross-border incident. Mesa was standing on U.S. soil when he fired the
bullets that struck and killed Hernández, who was on Mexican soil, after having just
run back across the border following entry onto U.S. territory. Agent Mesa
contends that Hernández was part of an illegal border crossing attempt, while
petitioners, Hernández’s parents, claim he was playing a game with his friends that
involved running back and forth across the culvert separating El Paso, Texas, from
Ciudad Juarez, Mexico. The shooting drew international attention, and the
Department of Justice investigated, concluded that Agent Mesa had not violated
Customs and Border Patrol policy or training, and declined to bring charges against
him. The United States also denied Mexico’s request for Agent Mesa to be
extradited to face criminal charges in Mexico.

Petitioners sued for damages in U.S. District Court under Bivens v. Six
Unknown Fed. Narcotics Agents, 403 U.S. 388, alleging that Mesa violated
Hernández’s Fourth and Fifth Amendment rights. The District Court dismissed
their claims, and the United States Court of Appeals for the Fifth Circuit affirmed.
After this Court vacated that decision and remanded for further consideration in
light of Ziglar v. Abbasi, 582 U.S. ___, the Fifth Circuit again affirmed, refusing to
recognize a Bivens claim for a cross-border shooting.

Held: Bivens’ holding does not extend to claims based on a cross-border shooting. Pp.
4-20.

(a) In Bivens, the Court implied a Fourth Amendment claim for damages even
though no federal statute authorized such a claim. The Court later extended Bivens’
reach to cover claims under the Fifth and Eighth Amendments. See Davis v.
Passman, 442 U.S. 228; Carlson v. Green, 446 U.S. 14. But Bivens’ expansion has
since become “a ‘disfavored’ judicial activity,” Abbasi, supra, at ___, and the Court
has generally expressed doubt about its authority to recognize causes of action not
expressly created by Congress, see, e.g., Jesner v. Arab Bank, PLC, 584 U.S. ___,
___. When considering whether to extend Bivens, the Court uses a two-step inquiry
that first asks whether the request involves a claim that arises in a “new context” or
involves a “new category of defendants.” Correctional Services Corp. v. Malesko,
534 U.S. 61, 68. If so, the Court then asks whether there are any “special factors
[that] counse[l] hesitation” about granting the extension. Abbasi, supra, at ___. Pp.
4-8.

(b) Petitioners’ Bivens claims arise in a new context. Their claims are based on
the same constitutional provisions as claims in cases in which damages remedies
were previously recognized, but the context—a cross-border shooting—is

significantly “different . . . from previous Bivens cases.” Abbasi, supra, ___. It
involves a “risk of disruptive intrusion by the Judiciary into the functioning of other
branches.” Abbasi, supra, ___. Pp. 8-9.

(c) Multiple, related factors counsel hesitation before extending Bivens
remedies into this new context. Pp. 9-19.

 (1) The expansion of a Bivens remedy that impinges on foreign relations—an
arena “so exclusively entrusted to the political branches . . . as to be largely immune
from judicial inquiry,” Haig v. Agee, 453 U.S. 280, 292—risks interfering with the
Executive Branch’s “lead role in foreign policy,” Medellín v. Texas, 552 U.S. 491,
524. A cross-border shooting affects the interests of two countries and, as happened
here, may lead to disagreement. It is not for this Court to arbitrate between the
United States and Mexico, which both have legitimate and important interests at
stake and have sought to reconcile those interests through diplomacy. Pp. 9-12.

(2) Another factor is the risk of undermining border security. The U.S.
Customs and Border Protection Agency is responsible for preventing the illegal
entry of dangerous persons and goods into the United States, and the conduct of
their agents positioned at the border has a clear and strong connection to national
security. This Court has not extended Bivens where doing so would interfere with
the system of military discipline created by statute and regulation, see, e.g., Chap-
pell v. Wallace, 462 U.S. 296, and a similar consideration is applicable to the
framework established by the political branches for addressing cases in which it is
alleged that lethal force at the border was unlawfully employed by a border agent.
Pp. 12-14.

(3) Moreover, Congress has repeatedly declined to authorize the award of
damages against federal officials for injury inflicted outside U.S. borders. For
example, recovery under 42 U.S.C. §1983 is available only to “citizen[s] of the
United States or other person[s] within the jurisdiction thereof.” The Federal Tort
Claims Act bars “[a]ny claim arising in a foreign country.” 28 U.S.C. §2680(k).
And the Torture Victim Protection Act of 1991, note following 28 U.S.C. §1350,
cannot be used by an alien to sue a United States officer. When Congress has
provided compensation for injuries suffered by aliens outside the United States, it
has done so by empowering Executive Branch officials to make payments under
circumstances found to be appropriate. See, e.g., Foreign Claims Act, 10 U.S.C.
§2734. Congress’s decision not to allow suit in these contexts further indicates that
the Judiciary should not create a cause of action that extends across U.S. borders
either. Pp. 14-18.

(4) These factors can all be condensed to the concern for respecting the
separation of powers. The most important question is whether Congress or the
courts should create a damages remedy. Here the answer is Congress. Congress’s
failure to act does not compel the Court to step into its shoes. Pp. 19-20.

885 F. 3d 811, affirmed.

ALITO, J., delivered the opinion of the Court, in which ROBERTS, C. J., and
THOMAS, GORSUCH, and KAVANAUGH, JJ., joined. THOMAS, J., filed a
concurring opinion, in which GORSUCH, J., joined. GINSBURG, J., filed a dissenting
opinion, in which BREYER, SOTOMAYOR, and KAGAN, JJ., joined.

))))))))))))))))))
JUSTICE ALITO delivered the opinion of the Court.
We are asked in this case to extend Bivens v. Six Unknown Fed.

Narcotics Agents, 403 U.S. 388 (1971), and create a damages remedy
for a cross-border shooting. As we have made clear in many prior
cases, however, the Constitution’s separation of powers requires us to
exercise caution before extending Bivens to a new “context,” and a
claim based on a cross-border shooting arises in a context that is
markedly new. Unlike any previously recognized Bivens claim, a
cross-border shooting claim has foreign relations and national security
implications. In addition, Congress has been notably hesitant to create
claims based on allegedly tortious conduct abroad. Because of the
distinctive characteristics of cross-border shooting claims, we refuse
to extend Bivens into this new field.

I
The facts of this tragic case are set forth in our earlier opinion in this

matter, Hernández v. Mesa, 582 U.S. ___ (2017) [26 Fla. L. Weekly
Fed. S747a] (per curiam). Sergio Adrián Hernández Güereca, a 15-
year-old Mexican national, was with a group of friends in a concrete
culvert that separates El Paso, Texas, from Ciudad Juarez, Mexico.
The border runs through the center of the culvert, which was designed
to hold the waters of the Rio Grande River but is now largely dry.
Border Patrol Agent Jesus Mesa, Jr., detained one of Hernández’s
friends who had run onto the United States’ side of the culvert. After
Hernández, who was also on the United States’ side, ran back across
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the culvert onto Mexican soil, Agent Mesa fired two shots at
Hernández; one struck and killed him on the other side of the border.

Petitioners and Agent Mesa disagree about what Hernández and his
friends were doing at the time of shooting. According to petitioners,
they were simply playing a game, running across the culvert, touching
the fence on the U.S. side, and then running back across the border.
According to Agent Mesa, Hernández and his friends were involved
in an illegal border crossing attempt, and they pelted him with rocks.1

The shooting quickly became an international incident, with the
United States and Mexico disagreeing about how the matter should be
handled. On the United States’ side, the Department of Justice
conducted an investigation. When it finished, the Department, while
expressing regret over Hernández’s death, concluded that Agent Mesa
had not violated Customs and Border Patrol policy or training, and it
declined to bring charges or take other action against him. Mexico was
not and is not satisfied with the U.S. investigation. It requested that
Agent Mesa be extradited to face criminal charges in a Mexican court,
a request that the United States has denied.

Petitioners, Hernández’s parents, were also dissatisfied and
therefore brought suit for damages in the United States District Court
for the Western District of Texas. Among other claims, they sought
recovery of damages under Bivens, alleging that Mesa violated
Hernández’s Fourth and Fifth Amendment rights. The District Court
granted Mesa’s motion to dismiss, and the Court of Appeals for the
Fifth Circuit sitting en banc has twice affirmed this dismissal.

On the first occasion, the court held that Hernández was not
entitled to Fourth Amendment protection because he was “a Mexican
citizen who had no ‘significant voluntary connection’ to the United
States” and “was on Mexican soil at the time he was shot.” Hernandez
v. United States, 785 F. 3d 117, 119 (CA5 2015) (per curiam). It
further concluded that Mesa was entitled to qualified immunity on pe-
titioners’ Fifth Amendment claim. Id., at 120.

After granting review, we vacated the Fifth Circuit’s decision and
remanded the case, instructing the court “to consider how the
reasoning and analysis” of Ziglar v. Abbasi, 582 U.S. ___ (2017) [26
Fla. L. Weekly Fed. S655a], our most recent explication of Bivens,
“[might] bear on this case.” Hernández, 582 U.S., at ___ (slip op., at
5). We found it “appropriate for the Court of Appeals, rather than this
Court, to address the Bivens question in the first instance.” Ibid. And
with the Bivens issue unresolved, we thought it “imprudent” to resolve
the “sensitive” question whether the Fourth Amendment applies to a
cross-border shooting. Ibid. In addition, while rejecting the ground on
which the Court of Appeals had held that Agent Mesa was entitled to
qualified immunity, we declined to decide whether he was entitled to
qualified immunity on a different ground or whether petitioners’ claim
was cognizable under the Fifth Amendment. Id., at ___-___ (slip op.,
at 5-6).

On remand, the en banc Fifth Circuit evaluated petitioners’ case in
light of Abbasi and refused to recognize a Bivens claim for a cross-
border shooting. 885 F. 3d 811 (CA5 2018). The court reasoned that
such an incident presents a “ ‘new context’ ” and that multiple
factors—including the incident’s relationship to foreign affairs and
national security, the extraterritorial aspect of the case, and Congress’s
“repeated refusals” to create a damages remedy for injuries incurred
on foreign soil—counseled against an extension of Bivens. 885 F. 3d,
at 816-823.

We granted certiorari, 587 U.S. ___ (2019), and now affirm.

II
In Bivens v. Six Unknown Fed. Narcotics Agents, 403 U.S. 388, the

Court broke new ground by holding that a person claiming to be the
victim of an unlawful arrest and search could bring a Fourth Amend-
ment claim for damages against the responsible agents even though no

federal statute authorized such a claim. The Court subsequently ex-
tended Bivens to cover two additional constitutional claims: in Davis
v. Passman, 442 U.S. 228 (1979), a former congressional staffer’s
Fifth Amendment claim of dismissal based on sex, and in Carlson v.
Green, 446 U.S. 14 (1980), a federal prisoner’s Eighth Amendment
claim for failure to provide adequate medical treatment. After those
decisions, however, the Court changed course.

Bivens, Davis, and Carlson were the products of an era when the
Court routinely inferred “causes of action” that were “not explicit” in
the text of the provision that was allegedly violated. Abbasi, 582 U.S.,
at ___ (slip op., at 8). As Abbasi recounted:

“During this ‘ancien regime,’ . . . the Court assumed it to be a proper
judicial function to ‘provide such remedies as are necessary to make
effective’ a statute’s purpose . . . . Thus, as a routine matter with
respect to statutes, the Court would imply causes of action not explicit
in the statutory text itself.” Ibid. (quoting Alexander v. Sandoval, 532
U.S. 275, 287 (2001) [14 Fla. L. Weekly Fed. S206a]; J. I. Case Co.
v. Borak, 377 U.S. 426, 433 (1964)).

Bivens extended this practice to claims based on the Constitution
itself. 582 U.S., at ___ (slip op., at 8); Bivens, 403 U.S., at 402 (Harlan,
J., concurring in judgment) (Court can infer availability of damages
when, “in its view, damages are necessary to effectuate” the “policy
underpinning the substantive provisio[n]”).

In later years, we came to appreciate more fully the tension
between this practice and the Constitution’s separation of legislative
and judicial power. The Constitution grants legislative power to
Congress; this Court and the lower federal courts, by contrast, have
only “judicial Power.” Art. III, §1. But when a court recognizes an im-
plied claim for damages on the ground that doing so furthers the
“purpose” of the law, the court risks arrogating legislative power. No
law “ ‘pursues its purposes at all costs.’ ” American Express Co. v.
Italian Colors Restaurant, 570 U.S. 228, 234 (2013) [24 Fla. L.
Weekly Fed. S337a] (quoting Rodriguez v. United States, 480 U.S.
522, 525-526 (1987) (per curiam)). Instead, lawmaking involves
balancing interests and often demands compromise. See Board of
Governors, FRS v. Dimension Financial Corp., 474 U.S. 361, 373-
374 (1986). Thus, a lawmaking body that enacts a provision that cre-
ates a right or prohibits specified conduct may not wish to pursue the
provision’s purpose to the extent of authorizing private suits for
damages. For this reason, finding that a damages remedy is implied by
a provision that makes no reference to that remedy may upset the
careful balance of interests struck by the lawmakers. See ibid.

This problem does not exist when a common-law court, which
exercises a degree of lawmaking authority, fleshes out the remedies
available for a common-law tort. Analogizing Bivens to the work of
a common-law court, petitioners and some of their amici make much
of the fact that common-law claims against federal officers for
intentional torts were once available. See, e.g., Brief for Petitioners
10-20. But Erie R. Co. v. Tompkins, 304 U.S. 64, 78 (1938), held that
“[t]here is no federal general common law,” and therefore federal
courts today cannot fashion new claims in the way that they could
before 1938. See Alexander, 532 U.S., at 287 (“ ‘Raising up causes of
action where a statute has not created them may be a proper function
for common-law courts, but not for federal tribunals’ ”).

With the demise of federal general common law, a federal court’s
authority to recognize a damages remedy must rest at bottom on a
statute enacted by Congress, see id., at 286 (“private rights of action
to enforce federal law must be created by Congress”), and no statute
expressly creates a Bivens remedy. Justice Harlan’s Bivens concur-
rence argued that this power is inherent in the grant of federal question
jurisdiction, see 403 U.S., at 396 (majority opinion); id., at 405
(opinion of Harlan, J.), but our later cases have demanded a clearer
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manifestation of congressional intent, see Abbasi, 582 U.S., at ___-
___ (slip op., at 10-12).

In both statutory and constitutional cases, our watchword is
caution. For example, in Jesner v. Arab Bank, PLC, 584 U.S. ___,
___-___ (2018) [27 Fla. L. Weekly Fed. S204a] (slip op., at 18-19) we
expressed doubt about our authority to recognize any causes of action
not expressly created by Congress. See also Abbasi, 582 U.S., at ___
(slip op., at 9) (“If the statute does not itself so provide, a private cause
of action will not be created through judicial mandate”). And we
declined to recognize a claim against a foreign corporation under the
Alien Tort Statute. Jesner, 584 U.S., at ___ (slip op., at 29).

In constitutional cases, we have been at least equally reluctant to
create new causes of action. We have recognized that Congress is best
positioned to evaluate “whether, and the extent to which, monetary
and other liabilities should be imposed upon individual officers and
employees of the Federal Government” based on constitutional torts.
Abbasi, 582 U.S., at ___ (slip op., at 10). We have stated that expan-
sion of Bivens is “a ‘disfavored’ judicial activity,” 582 U.S., at ___
(slip op., at 11) (quoting Ashcroft v. Iqbal, 556 U.S. 662, 675 (2009)
[21 Fla. L. Weekly Fed. S853a]), and have gone so far as to observe
that if “the Court’s three Bivens cases [had] been . . . decided today,”
it is doubtful that we would have reached the same result, 582 U.S., at
___ (slip op., at 11). And for almost 40 years, we have consistently
rebuffed requests to add to the claims allowed under Bivens. See 582
U.S., at ___ (slip op., at 23); Minneci v. Pollard, 565 U.S. 118 (2012)
[23 Fla. L. Weekly Fed. S42a]; Wilkie v. Robbins, 551 U.S. 537
(2007) [20 Fla. L. Weekly Fed. S443a]; Correctional Services Corp.
v. Malesko, 534 U.S. 61 (2001) [15 Fla. L. Weekly Fed. S16a]; FDIC
v. Meyer, 510 U.S. 471 (1994); Schweiker v. Chilicky, 487 U.S. 412
(1988); United States v. Stanley, 483 U.S. 669 (1987); Chappell v.
Wallace, 462 U.S. 296 (1983); Bush v. Lucas, 462 U.S. 367 (1983).

When asked to extend Bivens, we engage in a two-step inquiry. We
first inquire whether the request involves a claim that arises in a “new
context” or involves a “new category of defendants.” Malesko, 534
U.S., at 68. And our understanding of a “new context” is broad. We
regard a context as “new” if it is “different in a meaningful way from
previous Bivens cases decided by this Court.” Abbasi, 582 U.S., at ___
(slip op., at 16).

When we find that a claim arises in a new context, we proceed to
the second step and ask whether there are any “ ‘ “special factors [that]
counse[l] hesitation” ’ ” about granting the extension. Id., at ___ (slip
op., at 12) (quoting Carlson, 446 U.S., at 18, in turn quoting Bivens,
403 U.S., at 396). If there are—that is, if we have reason to pause
before applying Bivens in a new context or to a new class of
defendants—we reject the request.

We have not attempted to “create an exhaustive list” of factors that
may provide a reason not to extend Bivens, but we have explained that
“central to [this] analysis” are “separation-of-powers principles.”
Abbasi, 582 U.S., at ___ (slip op., at 12). We thus consider the risk of
interfering with the authority of the other branches, and we ask
whether “there are sound reasons to think Congress might doubt the
efficacy or necessity of a damages remedy,” id., at ___ (slip op., at 13),
and “whether the Judiciary is well suited, absent congressional action
or instruction, to consider and weigh the costs and benefits of allowing
a damages action to proceed,” id., at ___ (slip op., at 12).

III

A
The Bivens claims in this case assuredly arise in a new context.

Petitioners contend that their Fourth and Fifth Amendment claims do
not involve a new context because Bivens and Davis involved claims
under those same two amendments, but that argument rests on a basic
misunderstanding of what our cases mean by a new context. A claim

may arise in a new context even if it is based on the same constitu-
tional provision as a claim in a case in which a damages remedy was
previously recognized. Compare Carlson, 446 U.S., at 16-18
(allowing Bivens remedy for an Eighth Amendment claim for failure
to provide adequate medical treatment), with Malesko, 534 U.S., at
71-74 (declining to create a Bivens remedy in similar circumstances
because the suit was against a private prison operator, not federal
officials). And once we look beyond the constitutional provisions
invoked in Bivens, Davis, and the present case, it is glaringly obvious
that petitioners’ claims involve a new context, i.e., one that is mean-
ingfully different. Bivens concerned an allegedly unconstitutional
arrest and search carried out in New York City, 403 U.S., at 389;
Davis concerned alleged sex discrimination on Capitol Hill, 442 U.S.,
at 230. There is a world of difference between those claims and
petitioners’ cross-border shooting claims, where “the risk of disrup-
tive intrusion by the Judiciary into the functioning of other branches”
is significant. Abbasi, 582 U.S., at ___ (slip op., at 16); see Parts III-B
and III-C, infra.

Because petitioners assert claims that arise in a new context, we
must proceed to the next step and ask whether there are factors that
counsel hesitation. As we will explain, there are multiple, related
factors that raise warning flags.

B
The first is the potential effect on foreign relations. “The political

branches, not the Judiciary, have the responsibility and institutional
capacity to weigh foreign-policy concerns.” Jesner, 584 U.S., at ___
(slip op., at 19). Indeed, we have said that “matters relating ‘to the
conduct of foreign relations . . . are so exclusively entrusted to the
political branches of government as to be largely immune from judi-
cial inquiry or interference.’ ” Haig v. Agee, 453 U.S. 280, 292 (1981)
(quoting Harisiades v. Shaughnessy, 342 U.S. 580, 589 (1952)).
“Thus, unless Congress specifically has provided otherwise, courts
traditionally have been reluctant to intrude upon the authority of the
Executive in [these matters].” Department of Navy v. Egan, 484 U.S.
518, 530 (1988). We must therefore be especially wary before allow-
ing a Bivens remedy that impinges on this arena.

A cross-border shooting is by definition an international incident;
it involves an event that occurs simultaneously in two countries and
affects both countries’ interests. Such an incident may lead to a
disagreement between those countries, as happened in this case.

The United States, through the Executive Branch, which has “ ‘the
lead role in foreign policy,’ ” Medellín v. Texas, 552 U.S. 491, 524
(2008) [21 Fla. L. Weekly Fed. S126a] (alteration omitted), has taken
the position that this incident should be handled in a particular way—
namely, that Agent Mesa should not face charges in the United States
nor be extradited to stand trial in Mexico. As noted, the Executive
decided not to take action against Agent Mesa because it found that he
“did not act inconsistently with [Border Patrol] policy or training
regarding use of force.” DOJ Press Release. We presume that Border
Patrol policy and training incorporate both the Executive’s un-
derstanding of the Fourth Amendment’s prohibition of unreasonable
seizures and the Executive’s assessment of circumstances at the
border. Thus, the Executive judged Agent Mesa’s conduct by what it
regards as reasonable conduct by an agent under the circumstances
that Mesa faced at the time of the shooting, and based on the applica-
tion of those standards, it declined to prosecute. The Executive does
not want a Mexican criminal court to judge Agent Mesa’s conduct by
whatever standards would be applicable under Mexican law; nor does
it want a jury in a Bivens action to apply its own understanding of what
constituted reasonable conduct by a Border Patrol agent under the
circumstances of this case. Such a jury determination, the Executive
claims, would risk the “ ‘ “embarrassment of our government abroad”
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through “multifarious pronouncements by various departments on
one question.” ’ ” Brief for United States as Amicus Curiae 18
(quoting Sanchez-Espinoza v. Reagan, 770 F. 2d 202, 209 (CADC
1985) (Scalia, J.)).

The Government of Mexico has taken a different view of what
should be done. It has requested that Agent Mesa be extradited for
criminal prosecution in a Mexican court under Mexican law, and it has
supported petitioners’ Bivens suit. In a brief filed in this Court, Mexico
suggests that shootings by Border Patrol agents are a persistent
problem and argues that the United States has an obligation under
international law, specifically Article 6(1) of the International
Covenant on Civil and Political Rights, Dec. 19, 1966, S. Treaty Doc.
No. 95-20, 999 U. N. T. S. 174, to provide a remedy for the shooting
in this case. Brief for Government of United Mexican States as Amicus
Curiae 2, 20-22. Mexico states that it “has a responsibility to look
after the well-being of its nationals” and that “it is a priority to Mexico
to see that the United States provides adequate means to hold the
agents accountable and to compensate the victims.” Id., at 3.

Both the United States and Mexico have legitimate and important
interests that may be affected by the way in which this matter is
handled. The United States has an interest in ensuring that agents
assigned the difficult and important task of policing the border are
held to standards and judged by procedures that satisfy United States
law and do not undermine the agents’ effectiveness and morale.
Mexico has an interest in exercising sovereignty over its territory and
in protecting and obtaining justice for its nationals. It is not our task to
arbitrate between them.

In the absence of judicial intervention, the United States and
Mexico would attempt to reconcile their interests through diplo-
macy—and that has occurred. The broad issue of violence along the
border, the occurrence of cross-border shootings, and this particular
matter have been addressed through diplomatic channels. In 2014,
Mexico and the United States established a joint Border Violence Pre-
vention Council, and the two countries have addressed cross-border
shootings through the United States-Mexico bilateral Human Rights
Dialogue.2 Following the Justice Department investigation in the
present case, the United States reaffirmed its commitment to “work
with the Mexican government within existing mechanisms and agree-
ments to prevent future incidents.” DOJ Press Release.

For these reasons, petitioners’ assertion that their claims have
“nothing to do with the substance or conduct of U.S. foreign . . .
policy,” Brief for Petitioners 29, is plainly wrong.3

C
Petitioners are similarly incorrect in deprecating the Fifth Circuit’s

conclusion that the issue here implicates an element of national
security.

One of the ways in which the Executive protects this country is by
attempting to control the movement of people and goods across the
border, and that is a daunting task. The United States’ border with
Mexico extends for 1,900 miles, and every day thousands of persons
and a large volume of goods enter this country at ports of entry on the
southern border.4 The lawful passage of people and goods in both
directions across the border is beneficial to both countries.

Unfortunately, there is also a large volume of illegal cross-border
traffic. During the last fiscal year, approximately 850,000 persons
were apprehended attempting to enter the United States illegally from
Mexico,5 and large quantities of drugs were smuggled across the
border.6 In addition, powerful criminal organizations operating on
both sides of the border present a serious law enforcement problem for
both countries.7

On the United States’ side, the responsibility for attempting to
prevent the illegal entry of dangerous persons and goods rests
primarily with the U.S. Customs and Border Protection Agency, and

one of its main responsibilities is to “detect, respond to, and interdict
terrorists, drug smugglers and traffickers, human smugglers and
traffickers, and other persons who may undermine the security of the
United States.” 6 U.S.C. §211(c)(5). While Border Patrol agents often
work miles from the border, some, like Agent Mesa, are stationed
right at the border and have the responsibility of attempting to prevent
illegal entry. For these reasons, the conduct of agents positioned at the
border has a clear and strong connection to national security, as the
Fifth Circuit understood. 885 F. 3d, at 819.

Petitioners protest that “ ‘shooting people who are just walking
down a street in Mexico’ ” does not involve national security, Brief for
Petitioners 28, but that misses the point. The question is not whether
national security requires such conduct—of course, it does not—but
whether the Judiciary should alter the framework established by the
political branches for addressing cases in which it is alleged that lethal
force was unlawfully employed by an agent at the border. Cf. Abbasi,
582 U.S., at ___ (slip op., at 19) (explaining that “[n]ational-security
policy is the prerogative of the Congress and President”).

We have declined to extend Bivens where doing so would interfere
with the system of military discipline created by statute and regula-
tion, see Chappell, 462 U.S. 296; Stanley, 483 U.S. 669, and a similar
consideration is applicable here. Since regulating the conduct of
agents at the border unquestionably has national security implications,
the risk of undermining border security provides reason to hesitate
before extending Bivens into this field. See Abbasi, 582 U.S., at ___
(slip op., at 19) (“Judicial inquiry into the national-security realm
raises ‘concerns for the separation of powers’ ” (quoting Christopher
v. Harbury, 536 U.S. 403, 417 (2002) [15 Fla. L. Weekly Fed.
S443a])).

D
Our reluctance to take that step is reinforced by our survey of what

Congress has done in statutes addressing related matters. We fre-
quently “loo[k] to analogous statutes for guidance on the appropriate
boundaries of judge-made causes of action.” Jesner, 584 U.S., at ___
(opinion of Kennedy, J.) (slip op., at 19). When foreign relations are
implicated, it “is even more important . . . ‘to look for legislative
guidance before exercising innovative authority over substantive
law.’ ” Id., at ___ (slip op., at 20) (quoting Sosa v. Alvarez-Machain,
542 U.S. 692, 726 (2004) [17 Fla. L. Weekly Fed. S515a]). Accord-
ingly, it is “telling,” Abbasi, 582 U.S., at ___ (slip op., at 20), that
Congress has repeatedly declined to authorize the award of damages
for injury inflicted outside our borders.

A leading example is 42 U.S.C. §1983, which permits the recovery
of damages for constitutional violations by officers acting under color
of state law. We have described Bivens as a “more limited” “federal
analog” to §1983. Hartman v. Moore, 547 U.S. 250, 254, n. 2 (2006)
[19 Fla. L. Weekly Fed. S164a]. It is therefore instructive that
Congress chose to make §1983 available only to “citizen[s] of the
United States or other person[s] within the jurisdiction thereof.” It
would be “anomalous to impute . . . a judicially implied cause of
action beyond the bounds [Congress has] delineated for [a] compara-
ble express caus[e] of action.” Blue Chip Stamps v. Manor Drug
Stores, 421 U.S. 723, 736 (1975). Thus, the limited scope of §1983
weighs against recognition of the Bivens claim at issue here.

Section 1983’s express limitation to the claims brought by citizens
and persons subject to United States jurisdiction is especially signifi-
cant, but even if this explicit limitation were lacking, we would
presume that §1983 did not apply abroad. See RJR Nabisco, Inc. v.
European Community, 579 U.S. ___, ___ (2016) [26 Fla. L. Weekly
Fed. S263a] (slip op., at 7) (“Absent clearly expressed congressional
intent to the contrary, federal laws will be construed to have only
domestic application”). We presume that statutes do not apply
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extraterritorially to “ensure that the Judiciary does not erroneously
adopt an interpretation of U.S. law that carries foreign policy conse-
quences not clearly intended by the political branches.” Kiobel v.
Royal Dutch Petroleum Co., 569 U.S. 108, 116 (2013) [24 Fla. L.
Weekly Fed. S142a]; see also EEOC v. Arabian American Oil Co.,
499 U.S. 244, 248 (1991).

If this danger provides a reason for caution when Congress has
enacted a statute but has not provided expressly whether it applies
abroad, we have even greater reason for hesitation in deciding whether
to extend a judge-made cause of action beyond our borders. “[T]he
danger of unwarranted judicial interference in the conduct of foreign
policy is magnified” where “the question is not what Congress has
done but instead what courts may do.” Kiobel, 569 U.S., at 116.
Where Congress has not spoken at all, the likelihood of impinging on
its foreign affairs authority is especially acute.

Congress’s treatment of ordinary tort claims against federal
officers is also revealing. As petitioners and their amici stress, the
traditional way in which civil litigation addressed abusive conduct by
federal officers was by subjecting them to liability for common-law
torts. See Brief for Petitioners 10-17. For many years, such claims
could be raised in state or federal court,8 and this Court occasionally
considered tort suits against federal officers for extraterritorial
injuries. See, e.g., Mitchell v. Harmony, 13 How. 115 (1852) (affirm-
ing award in trespass suit brought by U.S. citizen against U.S. Army
officer who seized personal property in Mexico during the Mexican-
American war). After Erie, federal common-law claims were out, but
we recognized the continuing viability of state-law tort suits against
federal officials as recently as Westfall v. Erwin, 484 U.S. 292 (1988).

In response to that decision, Congress passed the so-called Westfall
Act, formally the Federal Employees Liability Reform and Tort
Compensation Act of 1988, 28 U.S.C. §2679. That Act makes the
Federal Tort Claims Act (FTCA) “the exclusive remedy for most
claims against Government employees arising out of their official
conduct.” Hui v. Castaneda, 559 U.S. 799, 806 (2010) [22 Fla. L.
Weekly Fed. S301a].9 Thus, a person injured by a federal employee
may seek recovery directly from the United States under the FTCA,
but the FTCA bars “[a]ny claim arising in a foreign country.”
§2680(k).10 The upshot is that claims that would otherwise permit the
recovery of damages are barred if the injury occurred abroad.

Yet another example is provided by the Torture Victim Protection
Act of 1991, note following 28 U.S.C. §1350, which created a cause
of action that may be brought by an alien in a U.S. court under the
Alien Tort Statute, §1350. Under the Torture Victim Protection Act,
a damages action may be brought by or on behalf of a victim of torture
or an extrajudicial killing carried out by a person who acted under the
authority of a foreign state. Consequently, this provision, which is
often employed to seek redress for acts committed abroad,11 cannot be
used to sue a United States officer. See Meshal v. Higgenbotham, 804
F. 3d 417, 430 (CADC 2015) (Kavanaugh, J., concurring).

These statutes form a pattern that is important for present purposes.
When Congress has enacted statutes creating a damages remedy for
persons injured by United States Government officers, it has taken
care to preclude claims for injuries that occurred abroad.

Instead, when Congress has provided compensation for injuries
suffered by aliens outside the United States, it has done so by empow-
ering Executive Branch officials to make payments under circum-
stances found to be appropriate. Thus, the Foreign Claims Act, 10
U.S.C. §2734, first enacted during World War II, ch. 645, 55 Stat. 880,
allows the Secretary of Defense to appoint claims commissions to set-
tle and pay claims for personal injury and property damage resulting
from the noncombat activities of the Armed Forces outside this
country. §2734(a). Similarly, §2734a allows the Secretary of Defense
and the Secretary of Homeland Security to make payments pursuant

to “an international agreement which provides for the settlement or
adjudication and cost sharing of claims against the United States” that
arise out of “acts or omissions” of the Armed Forces. §2734a(a); see
also 22 U.S.C. §2669(b) (State Department may settle and pay certain
claims for death, injury, or property loss or damage “for the purpose
of promoting and maintaining friendly relations with foreign coun-
tries”); §2669-1 (Secretary of State has authority to pay tort claims
arising in foreign countries in connection with State Department
operations); 21 U.S.C. §904 (Attorney General has authority to pay
tort claims arising in connection with the operations of the Drug
Enforcement Administration abroad).

This pattern of congressional action—refraining from authorizing
damages actions for injury inflicted abroad by Government officers,
while providing alternative avenues for compensation in some
situations—gives us further reason to hesitate about extending Bivens
in this case.

E
In sum, this case features multiple factors that counsel hesitation

about extending Bivens, but they can all be condensed to one
concern—respect for the separation of powers. See Abbasi, 582 U.S.,
at ___ (slip op., at 12). “Foreign policy and national security decisions
are ‘delicate, complex, and involve large elements of prophecy’ for
which ‘the Judiciary has neither aptitude, facilities[,] nor responsibil-
ity.’ ” Jesner, 584 U.S., at ___ (GORSUCH, J., concurring part and
concurring in judgment) (slip op., at 5) (quoting Chicago & Southern
Air Lines, Inc. v. Waterman S. S. Corp., 333 U.S. 103, 111 (1948)). To
avoid upsetting the delicate web of international relations, we
typically presume that even congressionally crafted causes of action
do not apply outside our borders. These concerns are only heightened
when judges are asked to fashion constitutional remedies. Congress,
which has authority in the field of foreign affairs, has chosen not to
create liability in similar statutes, leaving the resolution of extraterrito-
rial claims brought by foreign nationals to executive officials and the
diplomatic process.

Congress’s decision not to provide a judicial remedy does not
compel us to step into its shoes. “The absence of statutory relief for a
constitutional violation . . . does not by any means necessarily imply
that courts should award money damages against the officers
responsible for the violation.” Schweiker, 487 U.S., at 421-422; see
also Stanley, 483 U.S., at 683 (“[I]t is irrelevant to a ‘special factors’
analysis whether the laws currently on the books afford [plaintiff] an
‘adequate’ federal remedy for his injuries”).12

When evaluating whether to extend Bivens, the most important
question “is ‘who should decide’ whether to provide for a damages
remedy, Congress or the courts?” Abbasi, 582 U.S., at ___ (slip op., at
12) (quoting Bush, 462 U.S., at 380). The correct “answer most often
will be Congress.” 582 U.S., at ___ (slip op., at 12). That is undoubt-
edly the answer here.

*    *    *
The judgment of the United States Court of Appeals for the Fifth

Circuit is affirmed.
It is so ordered.

))))))))))))))))))
1See App. to Pet. for Cert. 198-199; Dept. of Justice, Federal Officials Close

Investigation Into the Death of Sergio Hernandez-Guereca (Apr. 27, 2012), https://
www.justice.gov/opa/pr/federal-officials-close-investigation-death-sergio-hernandez-
guereca (hereinafter DOJ Press Release).

2See Dept. of Homeland Security, Written Testimony for House Comm. on
Oversight and Govt. Reform Hearing (Sept. 9, 2015), https://www.dhs.gov/news/2015/
09/09/written-testimony-dhs-southern-border-and-approaches-campaign-joint-task-
force-west (discussing creation of Border Violence Prevention Council); Dept. of
Homeland Security, Border Violence Prevention Council Fact Sheet, https://
www.dhs.gov/sites/default/files/publications/bvpc-fact-sheet.pdf (outlining areas of
collaboration); Dept. of State, Joint Statement on the U.S.-Mexico Bilateral High Level
Dialogue on Human Rights (Oct. 27, 2016), https://2009-2017.state.gov/r/pa/prs/ps/
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2016/10/263759.htm (noting discussion of “the use of force at the border”).
3It is no answer to argue, as Mexico does, that refusing to extend Bivens “is what

[would] negatively affect international relations.” Brief for Government of United
Mexican States as Amicus Curiae 12. When a third party intervenes and takes sides in
a dispute between two countries, one country is likely to be pleased and the other
displeased. But no matter which side the third party supports, it will have injected itself
into their relations.

4See Dept. of Transp., Bureau of Transp. Statistics, Border Crossing/Entry Data,
https://explore.dot.gov/views/BorderCrossingData/Monthly (detailing the millions of
individuals and vehicles that cross the U.S.-Mexico border each month); U.S. Int’l
Trade Comm’n, The Year in Trade 2018, p. 190 (USITC Pub. No. 4986, 2019)
(explaining that in 2018 the United States imported $346.5 billion of goods from
Mexico).

5Dept. of Homeland Security, U.S. Customs and Border Protection, Southwest
Border Migration FY 2019, https://cbp.gov/newsroom/stats/sw-border-migration/fy-
2019.

6Dept. of Homeland Security, U.S. Customs and Border Protection, CBP
Enforcement Statistics FY2019, https://cbp.gov/newsroom/stats/cbp-enforcement-
statistics-fy2019 (explaining that in FY2019, Border Patrol officers seized 11,682
pounds of cocaine, 266,882 pounds of marijuana, and 14,434 pounds of methamphet-
amine).

7Cong. Research Serv., Mexico: Organized Crime and Drug Trafficking
Organizations, Summary (2019) (“Mexican drug trafficking organizations . . . pose the
greatest crime threat to the United States”); Dept. of Justice, Drug Enforcement
Admin., 2018 National Drug Threat Assessment 97 (DEA-DCT-DIR-032-18)
(explaining that “Mexican [transnational criminal organizations] . . . maintain the
greatest drug trafficking influence in the United States”).

8State-law claims could be asserted in federal court if the parties’ citizenship was
diverse, and federal common-law claims could be raised until Erie R. Co. v. Tompkins,
304 U.S. 64 (1938).

9The Act also permits claims “brought for a violation of the Constitution.” 28
U.S.C. §2679(b)(2)(A). By enacting this provision, Congress made clear that it was not
attempting to abrogate Bivens, but the provision certainly does not suggest, as one of
petitioners’ amici contends, that Congress “intended for a robust enforcement of Bivens
remedies.” Brief for Institute for Justice as Amicus Curiae 21. Instead, the provision
simply left Bivens where it found it. It is not a license to create a new Bivens remedy in
a context we have never before addressed, see Correctional Services Corp. v. Malesko,
534 U.S. 61, 68 (2001) [15 Fla. L. Weekly Fed. S16a].

10Petitioners contend that Congress excluded claims arising abroad in order to avoid
subjecting the United States to liability under foreign law, something that cannot occur
under Bivens. Reply Brief 11. But neither the legislative history recounted in Sosa v.
Alvarez-Machain, 542 U.S. 692, 707 (2004) [17 Fla. L. Weekly Fed. S515a], nor
anything else offered by petitioners shows that this was the only reason for this
limitation. And the fact remains that the FTCA does not permit claims for torts
committed abroad, a limitation that is consistent with Congress’s general practice of
avoiding extraterritorial legislation. See, e.g., Kiobel v. Royal Dutch Petroleum Co.,
569 U.S. 108, 115-116 (2013) [24 Fla. L. Weekly Fed. S142a].

11See, e.g., Samantar v. Yousuf, 560 U.S. 305, 308 (2010) [22 Fla. L. Weekly Fed.
S393a] (bringing claim under the Torture Victim Protection Act against the former First
Vice President and Minister of Defense of Somalia for alleged torture and extrajudicial
killing in Somalia).

12Indeed, in Abbasi we explained that existence of alternative remedies was merely
a further reason not to create Bivens liability. See 582 U.S., at ___ (slip op., at 22)
(“[W]hen alternative methods of relief are available, a Bivens remedy is usually not”).

))))))))))))))))))
JUSTICE THOMAS, with whom JUSTICE GORSUCH joins,

concurring.
The Court correctly applies our precedents to conclude that the

implied cause of action created in Bivens v. Six Unknown Fed.
Narcotics Agents, 403 U.S. 388 (1971), should not be extended to
cross-border shootings. I therefore join its opinion.

I write separately because, in my view, the time has come to
consider discarding the Bivens doctrine altogether. The foundation for
Bivens—the practice of creating implied causes of action in the
statutory context—has already been abandoned. And the Court has
consistently refused to extend the Bivens doctrine for nearly 40 years,
even going so far as to suggest that Bivens and its progeny were
wrongly decided. Stare decisis provides no “veneer of respectability
to our continued application of [these] demonstrably incorrect
precedents.” Gamble v. United States, 587 U.S. ___, ___ (2019) [27
Fla. L. Weekly Fed. S926a] (THOMAS, J., concurring) (slip op., at 2).
To ensure that we are not “perpetuat[ing] a usurpation of the legisla-
tive power,” id., at ___ (slip op., at 9), we should reevaluate our

continued recognition of even a limited form of the Bivens doctrine.
“ ‘Bivens is a relic of the heady days in which this Court assumed

common-law powers to create causes of action.’ ” Wilkie v. Robbins,
551 U.S. 537, 568 (2007) [20 Fla. L. Weekly Fed. S443a] (THOMAS,
J., concurring) (quoting Correctional Services Corp. v. Malesko, 534
U.S. 61, 75 (2001) [15 Fla. L. Weekly Fed. S16a] (Scalia, J., concur-
ring)). In the decade preceding Bivens, the Court believed that it had
a duty “to be alert to provide such remedies as are necessary to make
effective” Congress’ purposes in enacting a statute. J. I. Case Co. v.
Borak, 377 U.S. 426, 433 (1964). Accordingly, the Court freely
created implied private causes of action for damages under federal
statutes. See, e.g., Sullivan v. Little Hunting Park, Inc., 396 U.S. 229,
239 (1969); Allen v. State Bd. of Elections, 393 U.S. 544, 557 (1969).

This misguided approach to implied causes of action in the
statutory context formed the backdrop of the Court’s decision in
Bivens. There, the Court held that federal officers who conducted a
warrantless search and arrest in violation of the Fourth Amendment
could be sued for damages. Bivens, 403 U.S., at 397. The Court
acknowledged that Congress had not provided a statutory cause of
action for damages against federal officers and that “the Fourth
Amendment does not in so many words provide for its enforcement
by an award of money damages.” Id., at 396-397. But it concluded,
consistent with the then-prevailing understanding of implied causes
of action in the statutory context, that federal courts could infer such
a “remedial mechanism.” Id., at 397 (citing Borak, 377 U.S., at 433).

This holding “broke new ground.” Ante, at 4. From the ratification
of the Bill of Rights until 1971, the Court did not create “implied
private action[s] for damages against federal officers alleged to have
violated a citizen’s constitutional rights.” Malesko, 534 U.S., at 66.
Suits to recover such damages were generally brought under state tort
law. See Wheeldin v. Wheeler, 373 U.S. 647, 652 (1963). Bivens thus
opened the door to a new avenue for recovering damages from federal
officers. In the wake of that decision, the Court recognized an implied
cause of action for damages against a Member of Congress accused of
sex discrimination in violation of the Fifth Amendment’s Due Process
Clause, Davis v. Passman, 442 U.S. 228 (1979), and against prison
officials accused of denying medical care in violation of the Eighth
Amendment’s Cruel and Unusual Punishments Clause, Carlson v.
Green, 446 U.S. 14 (1980). Given this Court’s trend of creating
implied causes of action, “there was a possibility that the Court would
keep expanding Bivens until it became the substantial equivalent of 42
U.S.C. §1983.” Ziglar v. Abbasi, 582 U.S. ___, ___ (2017) [26 Fla. L.
Weekly Fed. S655a] (slip op., at 8) (internal quotation marks omitted).

The Court, however, eventually corrected course. In the statutory
context, the Court “retreated from [its] previous willingness to imply
a cause of action where Congress has not provided one.” Malesko, 534
U.S., at 67, n. 3. After a series of decisions limiting courts’ discretion
to create statutory causes of action, we renounced the Court’s
freewheeling approach in Alexander v. Sandoval, 532 U.S. 275 (2001)
[14 Fla. L. Weekly Fed. S206a], explicitly repudiating the precedent
used to support Bivens, 532 U.S., at 287 (abrogating Borak, 377 U.S.
426). We explained that, “[l]ike substantive federal law itself, private
rights of action to enforce federal law must be created by Congress.”
532 U.S., at 286. “The judicial task is to interpret the statute Congress
has passed to determine whether it displays an intent to create not just
a private right but also a private remedy.” Ibid. Without such intent, “a
cause of action does not exist and courts may not create one, no matter
how desirable that might be as a policy matter, or how compatible with
the statute.” Id., at 286-287.

The Court’s method of implying causes of action for damages in
the statutory context provided the foundation for the approach taken
in Bivens. Therefore, as the Court backed away from creating statutory
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causes of action, it also effectively cabined the Bivens doctrine to the
facts of Bivens, Davis, and Carlson. For nearly 40 years, the Court has
“ ‘consistently refused to extend Bivens liability to any new context or
new category of defendants.’ ” Abbasi, 582 U.S., at ___ (slip op., at
11) (quoting Malesko, 534 U.S., at 68); see also ante, at 7.*

In doing so, our decisions have undermined the validity of the
Bivens doctrine. As the Court recognizes, “[w]e have stated that
expansion of Bivens is a disfavored judicial activity.” Ante, at 6-7
(internal quotation marks omitted). And we have now repeatedly
acknowledged the shaky foundation on which Bivens rests, stating
that “in light of the changes to the Court’s general approach to
recognizing implied damages remedies, it is possible that the analysis
in the Court’s three Bivens cases might have been different if they
were decided today.” Abbasi, 582 U.S., at ___ (slip op., at 10-11); see
also ante, at 7 (noting that it is “doubtful that we would have reached
the same result” if Bivens were decided today). Thus, it appears that
we have already repudiated the foundation of the Bivens doctrine;
nothing is left to do but overrule it.

Our continued adherence to even a limited form of the Bivens
doctrine appears to “perpetuat[e] a usurpation of the legislative
power.” Gamble, 587 U.S., at ___ (THOMAS, J., concurring) (slip
op., at 9). Federal courts lack the authority to engage in the distinctly
legislative task of creating causes of action for damages to enforce
federal positive law. We have clearly recognized as much in the
statutory context. See supra, at 3. I see no reason for us to take a differ-
ent approach if the right asserted to recover damages derives from the
Constitution, rather than from a federal statute. Either way, we are
exercising legislative power vested in Congress. Cf. Carlson, 446
U.S., at 51 (Rehnquist, J., dissenting) (“The policy questions at issue
in the creation of any tort remedies, constitutional or otherwise,
involve judgments as to diverse factors that are more appropriately
made by the legislature than by this Court in an attempt to fashion a
constitutional common law”).

This usurpation of legislative power is all the more troubling
because Congress has demonstrated that it knows how to create a
cause of action to recover damages for constitutional violations when
it wishes to do so. In 42 U.S.C. §1983, Congress provided a cause of
action that allows persons to recover damages for certain deprivations
of constitutional rights by state officers. Congress has chosen not to
provide such a cause of action against federal officers. In fact, it has
pre-empted the state tort suits that traditionally served as the mecha-
nism by which damages were recovered from federal officers. 28
U.S.C. §2679(b); Minneci v. Pollard, 565 U.S. 118, 126 (2012) [23
Fla. L. Weekly Fed. S42a]. “[I]t is not for us to fill any hiatus Congress
has left in this area.” Wheeldin, 373 U.S., at 652.

*    *    *
The analysis underlying Bivens cannot be defended. We have

cabined the doctrine’s scope, undermined its foundation, and limited
its precedential value. It is time to correct this Court’s error and
abandon the doctrine altogether.
))))))))))))))))))

*See, e.g., ante, at 20; Ziglar v. Abbasi, 582 U.S. ___ (2017) [26 Fla. L. Weekly
Fed. S655a]; Minneci v. Pollard, 565 U.S. 118 (2012) [23 Fla. L. Weekly Fed. S42a];
Wilkie v. Robbins, 551 U.S. 537 (2007) [20 Fla. L. Weekly Fed. S443a]; Correctional
Services Corp. v. Malesko, 534 U.S. 61 (2001) [15 Fla. L. Weekly Fed. S16a]; FDIC
v. Meyer, 510 U.S. 471 (1994); Schweiker v. Chilicky, 487 U.S. 412 (1988); United
States v. Stanley, 483 U.S. 669 (1987); Bush v. Lucas, 462 U.S. 367 (1983); Chappell
v. Wallace, 462 U.S. 296 (1983).

))))))))))))))))))
JUSTICE GINSBURG, with whom JUSTICE BREYER, JUS-

TICE SOTOMAYOR, and JUSTICE KAGAN join, dissenting.
In Bivens v. Six Unknown Fed. Narcotics Agents, 403 U.S. 388

(1971), this Court held that injured plaintiffs could pursue claims for

damages against U.S. officers for conduct disregarding constitutional
constraints. The instant suit, invoking Bivens, arose in tragic circum-
stances. In 2010, the complaint alleges, a Mexican teenager was
playing with friends in a culvert along the United States-Mexico
border. A U.S. Border Patrol agent, in violation of instructions
controlling his office and situated on the U.S. side of the border, shot
and killed the youth on the Mexican side. The boy’s parents sued the
officer for damages in federal court, alleging that a rogue federal law
enforcement officer’s unreasonable use of excessive force violated the
Fourth and Fifth Amendments. At the time of the incident, it is
uncontested, the officer did not know whether the boy he shot was a
U.S. national or a citizen of another land. See Hernández v. Mesa, 582
U.S. ___, ___-___ (2017) [26 Fla. L. Weekly Fed. S747a] (per
curiam) (slip op., at 5-6).

When the case first reached this Court, the Court remanded it,
instructing the Court of Appeals to resolve a threshold question: Is a
Bivens remedy available to noncitizens (here, the victim’s parents)
when the U.S. officer acted stateside, but the impact of his alleged
wrongdoing was suffered abroad? To that question, the sole issue now
before this Court, I would answer “yes.” Rogue U.S. officer conduct
falls within a familiar, not a “new,” Bivens setting. Even if the setting
could be characterized as “new,” plaintiffs lack recourse to alternative
remedies, and no “special factors” counsel against a Bivens remedy.
Neither U.S. foreign policy nor national security is in fact endangered
by the litigation. Moreover, concerns attending the application of our
law to conduct occurring abroad are not involved, for plaintiffs seek
the application of U.S. law to conduct occurring inside our borders. I
would therefore hold that the plaintiffs’ complaint crosses the Bivens
threshold.

I
Because this case was resolved on a motion to dismiss, I accept the

complaint’s allegations, next set out, as true. In 2010, Sergio Adrián
Hernández Güereca, a 15-year-old citizen of Mexico, was playing
with his friends in the dry culvert that divides El Paso, Texas, from
Ciudad Juarez, Mexico. The international boundary line runs down
the center of the culvert, but the only visible border-related features
are fences and border-crossing posts that sit atop each side. See
Hernández, 582 U.S., at ___ (BREYER, J., dissenting) (slip op., at 2).
The game Hernández and his friends were playing involved running
up the embankment on the United States side, touching the barbed-
wire fence, and running back down to the Mexican side. While the
game was ongoing, Border Patrol Agent Jesus Mesa, Jr., appeared on
his bicycle and detained one of Hernández’s friends as he was running
down the embankment on the U.S. side. Hernández, who was
unarmed, retreated into Mexican territory. Mesa pointed his weapon
across the border, “seemingly taking careful aim,” and fired at least
two shots. App. to Pet. for Cert. 199. At least one of the shots struck
Hernández in the face, killing him.

Hernández’s parents brought suit under Bivens, asserting, inter
alia, that Mesa had violated their son’s Fourth and Fifth Amendment
rights. The United States District Court for the Western District of
Texas granted Mesa’s motion to dismiss. A panel of the United States
Court of Appeals for the Fifth Circuit affirmed the dismissal of the
parents’ Fourth Amendment claim but held that their Fifth Amend-
ment claim could proceed.

The Court of Appeals reheard the case en banc and affirmed the
District Court’s dismissal of the parents’ claims. The full court agreed
with the panel that Hernández lacked Fourth Amendment rights.
Hernandez v. United States, 785 F. 3d 117, 119 (2015) (per curiam)
(citing United States v. Verdugo-Urquidez, 494 U.S. 259 (1990)).1 It
declined, however, to resolve whether Mesa’s conduct violated the
Fifth Amendment, concluding that, in any event, Mesa was entitled to
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qualified immunity. 785 F. 3d, at 120-121.
This Court vacated the Court of Appeals’ judgment and remanded

with several instructions. First, the Court directed the Court of
Appeals to address the “antecedent” question whether the suit could
be premised on Bivens in light of the Court’s recent decision in Ziglar
v. Abbasi, 582 U.S. ___, ___ (2017) [26 Fla. L. Weekly Fed. S655a]
(slip op., at 1). Hernández, 582 U.S., at ___-___ (slip op., at 4-5). The
Court also identified error in the Court of Appeals’ qualified-immu-
nity analysis. Id., at ___-___ (slip op., at 5-6). That analysis had
centered on Hernández’s status as an alien with no significant connec-
tions to the United States, but it is “undisputed . . . that Hernández’s
nationality and the extent of his ties to the United States were un-
known to Mesa at the time of the shooting.” Id., at ___ (slip op., at 6).
The Court declined to address whether Hernández had stated a valid
Fourth Amendment claim. Id., at ___ (slip op., at 5). But see id., at
___-___ (BREYER, J., dissenting) (slip op., at 1-7).

On remand, the Court of Appeals, again sitting en banc, affirmed
the District Court’s dismissal of the suit. The action presented a “new
context” for Bivens, the court concluded, and special factors coun-
seled its hesitation. 885 F. 3d 811, 816-823 (CA5 2018). Dissenting,
Judge Prado (joined by Judge Graves) urged that the majority had
been “led astray from the familiar circumstances of this case by empty
labels of national security, foreign affairs, and extraterritoriality.” Id.,
at 825.

II
The plaintiff in Bivens alleged that, during an unjustified search of

his home, rogue federal law enforcement officers unlawfully seized
him, employing “unreasonable force . . . in making the arrest.” 403
U.S., at 389. This Court afforded him a federal damages remedy
against the federal agents who had disregarded the Fourth Amend-
ment’s prohibitions against unreasonable searches and seizures. Id.,
at 390-397. The Court did so directly under the Constitution, for
Congress had provided no statutory claim for relief to redress the
wrongful conduct. See ibid. “Historically,” the Court observed,
“damages have been regarded as the ordinary remedy for an invasion
of personal interests in liberty.” Id., at 395-396. Given the circum-
stances presented in Bivens, the Court found “no special factors
counselling hesitation [despite] the absence of affirmative action by
Congress.” Id., at 396. Justice Harlan concurred in the judgment,
emphasizing that damages were “the only possible remedy for
someone in [the plaintiff’s] alleged position.” Id., at 409-410 (injunc-
tions could not “obviate the harm” done, the United States was
“immune to suit,” and the exclusionary rule was “irrelevant” for those
“innocen[t] of the crime charged”).

The Court has extended Bivens twice. See Davis v. Passman, 442
U.S. 228 (1979) (sex-discrimination claim against a congressman
under the Fifth Amendment’s Due Process Clause); Carlson v. Green,
446 U.S. 14 (1980) (inadequate medical treatment claim against
federal prison officials under the Eighth Amendment). Though the
Court has more recently declined to extend Bivens to new contexts,
see Abbasi, 582 U.S., at ___-___ (slip op., at 11-12), Bivens remains
the law of the land in settings in which the decision has been held to
apply, see Abbasi, 582 U.S., at ___ (slip op., at 11).

In Abbasi, former immigration detainees alleged mistreatment and
discrimination following the September 11, 2001 terrorist attacks. Id.,
at ___-___ (slip op., at 3-5). Invoking Bivens, the plaintiffs sued the
former Attorney General, Federal Bureau of Investigation Director,
and Immigration and Naturalization Service Commissioner, as well
as detention-facility wardens, under the Fourth and Fifth Amend-
ments. 582 U.S., at ___ (slip op., at 5). Though recognizing that one
of the plaintiffs’ Bivens claims might be viable, 582 U.S., at ___-___
(slip op., at 23-26),2 the Court held that the other claims could not

proceed under Bivens. A lawsuit challenging “a high-level executive
policy” framed in response to “a major terrorist attack,” the Court
observed, bore “little resemblance to” previous Bivens settings. 582
U.S., at ___-___ (slip op., at 16-17). As considerations counseling
hesitation to extend Bivens to the setting in Abbasi, the Court stressed
the impropriety of using Bivens to challenge governmental policies,
the risk of judicial disruption of national security decision-making,
and the availability of alternative remedies. 582 U.S., at ___-___ (slip
op., at 17-23).

Concerning future invocations of Bivens, Abbasi provided several
guides. On whether a case presents a new Bivens context, the Court
stated: “If the case is different in a meaningful way from previous
Bivens cases decided by this Court, then the context is new.” 582 U.S.,
at ___ (slip op., at 16). And on whether to extend Bivens to a new
context, Abbasi identified as the critical inquiry: Is “the Judiciary . . .
well suited, absent congressional action or instruction, to consider and
weigh the costs and benefits of allowing a damages action to pro-
ceed”? 582 U.S., at ___ (slip op., at 12).

While reining in this Court’s Bivens jurisprudence, the Court
cautioned in Abbasi that its “opinion is not intended to cast doubt on
the continued force, or even the necessity, of Bivens in the search-and-
seizure context in which it arose.” 582 U.S., at ___ (slip op., at 11).
“The settled law of Bivens in this common and recurrent sphere of law
enforcement, and the undoubted reliance upon it as a fixed principle
in the law, are powerful reasons to retain it in that sphere.” Ibid. The
Court also reiterated that suits against “the individual official for his
or her own acts” deter behavior incompatible with constitutional
norms, a consideration key to the Bivens decision. 582 U.S., at ___
(slip op., at 17) (emphasis added). “[I]ndividual instances of . . . law
enforcement overreach,” the Court recognized, are by “their very
nature . . . difficult to address except by way of damages actions after
the fact.” Id., at ___ (slip op., at 21) (emphasis added).

III
Plaintiffs’ Bivens action arises in a setting kin to Bivens itself:

Mesa, plaintiffs allege, acted in disregard of instructions governing his
conduct and of Hernández’s constitutional rights. Abbasi acknowl-
edged the “fixed principle” that plaintiffs may bring Bivens suits
against federal law enforcement officers for “seizure[s]” that violate
the Fourth Amendment. 582 U.S., at ___ (slip op., at 11); supra, at 6.3

Using lethal force against a person who “poses no immediate threat to
the officer and no threat to others” surely qualifies as an unreasonable
seizure. Tennessee v. Garner, 471 U.S. 1, 11 (1985). The complaint
states that Mesa engaged in that very conduct; it alleged, specifically,
that Hernández was unarmed and posed no threat to Mesa or others.
For these reasons, as Mesa acknowledged at oral argument,
Hernández’s parents could have maintained a Bivens action had the
bullet hit Hernández while he was running up or down the United
States side of the embankment. See Tr. of Oral Arg. 50.

The only salient difference here: the fortuity that the bullet
happened to strike Hernández on the Mexican side of the embank-
ment. But Hernández’s location at the precise moment the bullet
landed should not matter one whit. After all, “[t]he purpose of Bivens
is to deter the officer.” Abbasi, 582 U.S., at ___ (slip op., at 17)
(internal quotation marks omitted); supra, at 6. And primary conduct
constrained by the Fourth Amendment is an officer’s unjustified resort
to excessive force. See Garner, 471 U.S., at 20-22. Mesa’s allegedly
unwarranted deployment of deadly force occurred on United States
soil. It scarcely makes sense for a remedy trained on deterring rogue
officer conduct to turn upon a happenstance subsequent to the
conduct—a bullet landing in one half of a culvert, not the other.

Nor would it make sense to deem some culvert locations “new
settings” for Bivens purposes, but others (those inside the United
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States), familiar territory. As recounted in JUSTICE BREYER’s
dissent earlier in this litigation, the culvert “does not itself contain any
physical features of a border”; it consists of wide swaths of “concrete-
lined empty space” with fencing on each side. Hernández, 582 U.S.,
at ___ (slip op., at 2). See also id., at ___ (slip op., at 5) (noting “the
near irrelevance of [the] midculvert line . . . for most border-related
purposes”). It is not asserted that Mesa “knew on which side of the
boundary line [his] bullet would land.” Id., at ___ (slip op., at 2).

Finally, although the bullet happened to land on the Mexican side
of the culvert, the United States, as in Bivens, unquestionably has
jurisdiction to prescribe law governing a Border Patrol agent’s
conduct. That prescriptive jurisdiction reaches “conduct that . . . takes
place within [United States] territory.” Restatement (Third) of Foreign
Relations Law of the United States §402 (1986). The place of a rogue
officer’s conduct “has peculiar significance” to choice of the applica-
ble law where, as here, “the primary purpose of the tort rule involved
is to deter or punish misconduct.” Restatement (Second) of Conflict
of Laws §145, Comment e, p. 420 (1969).4

IV
Even accepting, arguendo, that the setting in this case could be

characterized as “new,” there is still no good reason why Hernández’s
parents should face a closed courtroom door. As in Bivens, plaintiffs
lack recourse to alternative remedies. And not one of the “special
factors” the Court identifies weigh any differently based on where a
bullet happens to land.

A
It was “of central importance” to the Court’s disposition in Abbasi

that the case was “[un]like Bivens . . . in which ‘it [was] damages or
nothing.’ ” 582 U.S., at ___ (slip op., at 21) (quoting Bivens, 403 U.S.,
at 410 (Harlan, J., concurring in judgment)). Here, as Judge Prado,
dissenting below, observed, “[i]t is uncontested that plaintiffs find no
alternative relief in Mexican law, state law, the Federal Tort Claims
Act (‘FTCA’), the Alien Tort Statute (‘ATS’), or federal criminal
law.” 885 F. 3d, at 827. While the absence of alternative remedies,
standing alone, does not warrant a Bivens action, cf. ante, at 19, it
remains a significant consideration under Abbasi’s guidelines.

B
The special factors featured by the Court relate, in the main, to

foreign policy and national security. But, as suggested earlier, see
supra, at 7, no policies or policymakers are challenged in this case.
Plaintiffs target the rogue actions of a rank-and-file law enforcement
officer acting in violation of rules controlling his office. See 8 CFR
§287.8(a)(2)(ii) (2019) (limiting use of deadly force). The situation
here presented resembles cases Abbasi distinguished—cases involv-
ing “individual instances of . . . law enforcement overreach.” 582 U.S.,
at ___ (slip op., at 21).

The Court nevertheless asserts that the instant suit has a “potential
effect on foreign relations” because it invites courts “to arbitrate
between” the United States and Mexico. Ante, at 9, 11. Plaintiffs,
however, have brought a civil damages action, no different from one
a federal court would entertain had the fatal shot hit Hernández before
he reached the Mexican side of the border. True, cross-border
shootings spark bilateral discussion, but so too does a range of
smuggling and other border-related issues that courts routinely
address “concurrently with whatever diplomacy may also be address-
ing them.” Rodriguez v. Swartz, 899 F. 3d 719, 747 (CA9 2018). The
Government has identified no deleterious effect on diplomatic
negotiations in any case after the Ninth Circuit held that the mother of
a boy killed in a cross-border shooting could institute a Bivens action.
See 899 F. 3d, at 734.

Moreover, the Court, in this case, cannot escape a “potential effect
on foreign relations,” ante, at 9, by declining to recognize a Bivens

action. As the Mexican Government alerted the Court: “[R]efus[al] to
consider [Hernández’s] parents’ claim on the merits . . . is what has the
potential to negatively affect international relations.” Brief for
Government of the United Mexican States as Amicus Curiae 12.

Notably, recognizing a Bivens suit here honors our Nation’s
international commitments. Article 9(5) of the International Covenant
on Civil and Political Rights (ICCPR), Dec. 19, 1966, S. Treaty Doc.
No. 95-20, 999 U. N. T. S. 176, provides that “[a]nyone who has been
the victim of unlawful arrest or detention shall have an enforceable
right to compensation.” The United States ratified the ICCPR with the
“understandin[g]” that Article 9(5) “require[s] the provision of
effective and enforceable mechanisms by which a victim of an
unlawful arrest or detention or a miscarriage of justice may seek and,
where justified, obtain compensation from either the responsible
individual or the appropriate governmental entity.” U.S. Reservations,
Declarations, and Understandings, ICCPR, 138 Cong. Rec. 8071
(1992). See also 1676 U. N. T. S. 544 (entered into force Sept. 8,
1992). One fitting mechanism to obtain compensation is a Bivens ac-
tion. See Senate Committee on Foreign Relations, ICCPR, S. Exec.
Rep. No. 102-23, p. 15 (1992).

The Court also asserts, as cause for hesitation, “the risk of under-
mining border security.” Ante, at 14. But the Court speaks with
generality of the national-security involvement of Border Patrol
officers. It does not home in on how a Bivens suit for an unjustified
killing would in fact undermine security at the border. Abbasi
cautioned against invocations of national security of this very order:
“[N]ational-security concerns must not become a talisman used to
ward off inconvenient claims—a ‘label’ used to ‘cover a multitude of
sins.’ ” 582 U.S., at ___ (slip op., at 20) (quoting Mitchell v. Forsyth,
472 U.S. 511, 523 (1985)). Instructions regulating Border Patrol
agents tell them to guard against deploying unjustified deadly force.
See 8 CFR §287.8(a)(2)(ii). Given that instruction, I do not grasp how
allowing a Bivens action here would intrude upon the political
branches’ national-security prerogatives.

Congress, although well aware of the Court’s opinion in Bivens,
see, e.g., S. Exec. Rep. No. 102-23, at 15, has not endeavored to
dislodge the decision. The Court cites several statutes in support of the
argument that affording a Bivens action to Hernández’s parents would
be inconsistent with measures Congress has taken. None of the cited
statutes should stand in plaintiffs’ way.

Section 1983 actions, the Court points out, are available only to
“person[s] within the jurisdiction” of the United States. 42 U.S.C.
§1983.5 That statute has, as its provenance, Reconstruction-era
policies aiming to secure to former slaves federal rights and to ward
off state and local incursion on those rights. See Mitchum v. Foster,
407 U.S. 225, 238-239, and n. 30 (1972). “It is inconceivable that . . .
Congress [then] thought about (and deliberately excluded liability for)
cross-border incidents involving federal officials.” Rodriguez, 899 F.
3d, at 742.

The FTCA is also inapposite. Its exclusion of “claim[s] arising in
a foreign country,” 28 U.S.C. §2680(k), reflects “Congress’s
‘unwilling[ness] to subject the United States to liabilities depending
upon the laws of a foreign power.’ ” Sosa v. Alvarez-Machain, 542
U.S. 692, 707 (2004) [17 Fla. L. Weekly Fed. S515a] (quoting United
States v. Spelar, 338 U.S. 217, 221 (1949)). Here, however, the suit
arises under U.S. law. Even as the Westfall Act amended the FTCA to
make it the “exclusive” remedy for scope-of-employment claims
against Government officers, §2679(b)(1), Congress carved out an
exception for Bivens suits, §2679(b)(2)(A) (excepting civil claims
“brought for a violation of the Constitution of the United States”). The
Torture Victim Protection Act of 1991 applies exclusively to wrong-
doers acting under color of foreign law. 28 U.S.C. §1350 Note. The
conduct of federal and state officers is outside that Act’s purview.6
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Nor are concerns sometimes attending application of our law
abroad implicated in this case. True, the Court has applied a “pre-
sumption against extraterritorial application” to statutes that do not
make plain their governance beyond U.S. borders. Kiobel v. Royal
Dutch Petroleum Co., 569 U.S. 108, 115 (2013) [24 Fla. L. Weekly
Fed. S142a]. But plaintiffs in this case allege a tort stemming from
stateside conduct. Cf. id., at 124-125 (if conduct at issue “touch[es]
and concern[s] the territory of the United States . . . with sufficient
force,” the presumption against extraterritoriality is displaced). This
case scarcely resembles those in which applying “U.S. law . . . to
conduct in foreign countries” might spark “international discord.”
RJR Nabisco, Inc. v. European Community, 579 U.S. ___, ___-___
(2016) [26 Fla. L. Weekly Fed. S263a] (slip op., at 7-8). Quite the
opposite. Withholding a Bivens suit here threatens to exacerbate
bilateral relations, see supra, at 10, and in no way fosters our interna-
tional commitments, see supra, at 10-11.

V
Regrettably, the death of Hernández is not an isolated incident. Cf.

Rodriguez, 899 F. 3d, at 727 (complaint alleged that border agent fired
14 to 30 bullets across the border, killing a 16-year-old boy); Brief for
Immigrant and Civil Rights Organizations as Amici Curiae 26-28
(describing various incidents of allegedly unconstitutional conduct by
border and immigration officers); Brief for Border Network for
Human Rights et al. as Amici Curiae 8-15 (listing individuals killed by
border agents). One report reviewed over 800 complaints of alleged
physical, verbal, or sexual abuse lodged against Border Patrol agents
between 2009 and 2012; in 97% of the complaints resulting in formal
decisions, no action was taken. D. Martínez, G. Cantor, & W. Ewing,
No Action Taken: Lack of CBP Accountability in Responding to
Complaints of Abuse, American Immigration Council 1-8 (2014),
americanimmigrationcouncil.org/sites/default/files/research/
No%20Action%20Taken_Final.pdf. According to amici former
Customs and Border Protection officials, “the United States has not
extradited a Border Patrol agent to stand trial in Mexico, and to
[amici’s] knowledge has itself prosecuted only one agent in a cross-
border shooting.” Brief for Former Officials of U.S. Customs and
Border Protection Agency as Amici Curiae 4. These amici warn that,
“[w]ithout the possibility of civil liability, the unlikely prospect of
discipline or criminal prosecution will not provide a meaningful
deterrent to abuse at the border.” Ibid. In short, it is all too apparent
that to redress injuries like the one suffered here, it is Bivens or
nothing.

*    *    *
I resist the conclusion that “nothing” is the answer required in this

case. I would reverse the Fifth Circuit’s judgment and hold that
plaintiffs can sue Mesa in federal court for violating their son’s Fourth
and Fifth Amendment rights.
))))))))))))))))))

1United States v. Verdugo-Urquidez, 494 U.S. 259 (1990), is not dispositive of the
Fourth Amendment claim in this case. There, the Court held that the Fourth Amend-
ment did not apply to federal agents’ warrantless search of a Mexican drug trafficker’s
home in Mexico. Id., at 262, 274-275. Verdugo-Urquidez’s practical concerns, among
them, that a warrant issued by a U.S. judge “would be a dead letter outside the United
States,” id., at 274, do not bear on the complaint filed by Hernández’s parents. In
contrast to Verdugo-Urquidez, it would not be “impracticable” or “anomalous” to
subject Mesa’s U.S.-based conduct to Fourth Amendment scrutiny. Boumediene v.
Bush, 553 U.S. 723, 759-760 (2008) [21 Fla. L. Weekly Fed. S329a] (quoting Verdugo-
Urquidez, 494 U.S., at 278 (Kennedy, J., concurring)).

2The detainees had alleged, inter alia, that one of the wardens violated the Fifth
Amendment by allowing prison guards to abuse them. Ziglar v. Abbasi, 582 U.S. ___,
___ (2017) [26 Fla. L. Weekly Fed. S655a] (slip op., at 23). The Court remanded this
claim for the Court of Appeals to conduct a special-factors analysis in the first instance.
Id., at ___ (slip op., at 26).

3Unlike Abbasi, this case does not meaningfully differ from Bivens v. Six Unknown
Fed. Narcotics Agents, 403 U.S. 388 (1971), with respect to the “rank of the officers
involved; the constitutional right at issue; the generality or specificity of the official
action; the extent of judicial guidance as to how an officer should respond to the
problem or emergency to be confronted; [or] the statutory or other legal mandate under
which the officer was operating.” Abbasi, 582 U.S., at ___ (slip op., at 16). As dif-

ferences material to a new-context determination, Abbasi also lists: “the risk of
disruptive intrusion by the Judiciary into the functioning of other branches . . . or the
presence of potential special factors that previous Bivens cases did not consider.” Ibid.
These considerations overlap with the special-factors inquiry to which I turn in Part IV.

4The Court of Appeals typed the setting of this case “new” because it was unsure
whether the asserted constitutional rights extended “to foreign citizens on foreign soil.”
885 F. 3d 811, 817 (CA5 2018). But that question is appropriately addressed in
deciding this case on the merits. The Court of Appeals’ uncertainty does not mean a
claim arises in a “new” context for Bivens purposes, for “[t]here will always be at least
some uncertainty as to whether[, once factual allegations are tested at trial,] a plaintiff
is ultimately going to prevail on his constitutional claims.” Brief for Petitioners 24.

5Title 42 U.S.C. §1983 reads: “Every person who, under color of any statute,
ordinance, regulation, custom, or usage, of any State or Territory or the District of
Columbia, subjects, or causes to be subjected, any citizen of the United States or other
person within the jurisdiction thereof to the deprivation of any rights, privileges, or
immunities secured by the Constitution and laws, shall be liable to the party injured in
an action at law, suit in equity, or other proper proceeding for redress.”

6The Torture Victim Protection Act sought to codify a Second Circuit opinion
recognizing “a right of action against foreign torturers” under the Alien Tort Claims
Act. H. R. Rep. No. 102-367, pp. 3-4 (1991) (discussing Filartiga v. Pena-Irala, 630
F. 2d 876 (CA2 1980)). “Domestic officials were not at issue.” Rodriguez v. Swartz,
899 F. 3d 719, 743 (CA9 2018).

*        *        *

Criminal law—Sentencing—Appeals—Preservation of issue—Peti-
tioner’s district-court argument for a specific sentence (nothing or less
than 12 months) preserved his claim on appeal that his 12-month
sentence was unreasonably long—Pursuant to Fed. Rule Crim. Proc.
51(b), a criminal defendant who wishes to “preserve a claim of error”
for appellate review must first inform the trial judge “of [1] the action
the party wishes the court to take, or [2] the party’s objection to the
court’s action and the grounds for that objection”—By advocating for
a shorter sentence, defendant, in effect, argued that his shorter sentence
would have proved sufficient, while a sentence of 12 months or longer
would be greater than necessary to comply with statutory purposes of
punishment

GONZALO HOLGUIN-HERNANDEZ, Petitioner v. UNITED STATES. U.S.
Supreme Court. Case No. 18-7739. Argued December 10, 2019—Decided February
26, 2020. On Writ of Certiorari to the U.S. Court of Appeals for the Fifth Circuit.

Syllabus
A criminal defendant who wants to “preserve a claim of error” for appellate review

must first inform the trial judge “of [1] the action the party wishes the court to take,
or [2] the party’s objection to the court’s action and the grounds for that objection.”
Fed. Rule Crim. Proc. 51(b).

Petitioner Holguin-Hernandez was convicted on drug charges and sentenced
to 60 months in prison and five years of supervised release while he was still
serving a term of supervised release for an earlier conviction. The Government
asked the District Court to impose an additional consecutive prison term of 12 to
18 months for violating the conditions of the earlier term. Petitioner countered that
18 U.S.C. §3553’s sentencing factors either did not support imposing any addi-
tional time or supported a sentence of less than 12 months. The court nonetheless
imposed a consecutive 12-month term. Petitioner argued on appeal that this
sentence was unreasonably long because it was “ ‘greater than necessar[y]’ to
accomplish the goals of sentencing,” Kimbrough v. United States, 552 U.S. 85,
101, but the Fifth Circuit held that he had forfeited that argument by failing to
object to the reasonableness of the sentence in the District Court.

Held: Petitioner’s district-court argument for a specific sentence (nothing or less than
12 months) preserved his claim on appeal that the sentence imposed was unreason-
ably long. A party who informs the court of the “action” he “wishes the court to
take,” Rule 51(b), ordinarily brings to the court’s attention his objection to a
contrary decision. That is certainly true where, as here, the defendant advocates for
a sentence shorter than the one actually imposed. Judges, having in mind their
“overarching duty” under §3553(a) “to ‘impose a sentence sufficient, but not
greater than necessary,’ to serve the purposes of sentencing,” would ordinarily
understand that a defendant in that circumstance was making the argument that the
shorter sentence would be “ ‘sufficient’ ” and a longer sentence “ ‘greater than
necessary.’ ” Pepper v. United States, 562 U.S. 476, 493 (quoting §3553(a)).
Nothing more is needed to preserve a claim that a longer sentence is unreasonable.
Defendants need not also refer to the “reasonableness” of a sentence. Rule 51
abolished the requirement of making formal “exceptions” to a district court’s
decision. And, in any event, reasonableness pertains to the standard of “appellate
review” of a trial court’s sentencing decision, Gall v. United States, 552 U.S. 38,
46 (emphasis added); it is not the substantive standard that trial courts apply under
§3553(a). A defendant who, by advocating for a particular sentence, communicates
to the trial judge his view that a longer sentence is “greater than necessary” has
thereby informed the court of the legal error at issue in an appellate challenge to the
substantive reasonableness of the sentence.
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Other issues raised by the Government and amicus are not addressed here
because they were not considered by the Fifth Circuit. Pp. 4-6.

746 Fed. Appx. 403, vacated and remanded.

BREYER, J., delivered the opinion for a unanimous Court. ALITO, J., filed a
concurring opinion, in which GORSUCH, J., joined.

))))))))))))))))))
JUSTICE BREYER delivered the opinion of the Court.
A criminal defendant who wishes a court of appeals to consider a

claim that a ruling of a trial court was in error must first make his
objection known to the trial-court judge. The Federal Rules of
Criminal Procedure provide two ways of doing so. They say that

“[a] party may preserve a claim of error by informing the court . . . of
[1] the action the party wishes the court to take, or [2] the party’s
objection to the court’s action and the grounds for that objection.” Fed.
Rule Crim. Proc. 51(b).

Errors “not brought to the court’s attention” in one of these two ways
are subject to review only insofar as they are “plain.” Rule 52(b); see
United States v. Olano, 507 U.S. 725, 732-736 (1993).

In this case, a criminal defendant argued in the District Court that
the sentencing factors set forth in 18 U.S.C. §3553(a) did not support
imposing any prison time for a supervised-release violation. At the
very least, the defendant contended, any term of imprisonment should
be less than 12 months long. The judge nevertheless imposed a
sentence of 12 months. The question is whether the defendant’s
district-court argument for a specific sentence (namely, nothing or less
than 12 months) preserved his claim on appeal that the 12-month
sentence was unreasonably long. We think that it did.

I
The petitioner in this case, Gonzalo Holguin-Hernandez, was

convicted of drug trafficking and sentenced to 60 months in prison
and five years of supervised release. At the time of his conviction, he
was also serving a term of supervised release related to an earlier
crime. The Government asked the court to find that petitioner had
violated the conditions of that earlier term, to revoke it, and to impose
an additional consecutive prison term consistent with the pertinent
Sentencing Guidelines, namely, 12 to 18 months in prison. See United
States Sentencing Commission, Guidelines Manual §§7B1.4(a),
7B1.3(f) (Nov. 2018).

Petitioner’s counsel argued that there “would be no reason under
[18 U.S.C. §]3553 that an additional consecutive sentence would get
[petitioner’s] attention any better than” the five years in prison the
court had already imposed for the current trafficking offense. App. 10.
She added that the petitioner understood that, if he offended again, he
was “going to serve his life in prison.” Ibid. And she urged the court
to impose either “no additional time or certainly less than the
[G]uidelines.” Ibid. At the least, she said, the court should “depart”
from the Guidelines, imposing a sentence “below” the applicable
range “because it is a substantial sentence and to me over represents
the role that he played in” the underlying offense. Ibid.

The court then imposed a consecutive term of 12 months, a
sentence at the bottom of, but not below, the Guidelines range. See id.,
at 11. The judge indicated that he did not disagree with counsel’s
argument, but thought that circumstances justified a greater sentence.
He asked counsel if there was “[a]nything further.” Ibid. Counsel said
that there was not. See ibid.

Petitioner appealed, arguing that the 12-month sentence was
unreasonably long in that it was “ ‘greater than necessar[y]’ to
accomplish the goals of sentencing.” Kimbrough v. United States, 552
U.S. 85, 101 (2007) [21 Fla. L. Weekly Fed. S22a] (quoting 18 U.S.C.
§3553(a)); see also, e.g., Gall v. United States, 552 U.S. 38, 49-50
(2007) [21 Fla. L. Weekly Fed. S11a] (noting the District Court’s
obligation to “consider all of the §3553(a) factors to determine” the
“appropriate sentence”); 18 U.S.C. §3583(e) (making these factors

applicable in substantial part to proceedings to revoke or modify a
term of supervised release). The Court of Appeals held that petitioner
had forfeited this argument by failing to “object in the district court to
the reasonableness of the sentence imposed.” 746 Fed. Appx. 403
(CA5 2018) (per curiam). The court would, of course, consider
whether the error petitioner asserted was “plain.” See ibid.; Rule 52(b)
(permitting review of a plain error “even though it was not brought to
the court’s attention”). But it found no plain error, and so it affirmed.

Petitioner sought review in this Court and, in light of differences
among the Courts of Appeals, we granted his petition for certiorari.
Compare 746 Fed. Appx. 403 with, e.g., United States v. Curry, 461
F. 3d 452, 459 (CA4 2006); United States v. Vonner, 516 F. 3d 382,
389 (CA6 2008) (en banc); United States v. Castro-Juarez, 425 F. 3d
430, 433-434 (CA7 2005); United States v. Sullivan, 327 Fed. Appx.
643, 645 (CA7 2009); United States v. Autery, 555 F. 3d 864, 868-871
(CA9 2009); United States v. Torres-Duenas, 461 F. 3d 1178, 1183
(CA10 2006); United States v. Gonzalez-Mendez, 545 Fed. Appx.
848, 849, and n. 1 (CA11 2013); United States v. Bras, 483 F. 3d 103,
113 (CADC 2007). Because the Government agrees with petitioner
that the Fifth Circuit’s approach is inconsistent with the Federal Rules
of Criminal Procedure, we appointed K. Winn Allen to defend the
judgment below as amicus curiae. He has ably discharged his
responsibilities.

II
Congress has instructed sentencing courts to impose sentences that

are “ ‘sufficient, but not greater than necessary, to comply with’ ”
(among other things) certain basic objectives, including the need for
“just punishment, deterrence, protection of the public, and rehabilita-
tion.” Dean v. United States, 581 U.S. ___, ___ (2017) [21 Fla. L.
Weekly Fed. S823a] (slip op., at 4) (quoting 18 U.S.C. §3553(a)(2);
emphasis added); see Pepper v. United States, 562 U.S. 476, 491, 493
(2011) [22 Fla. L. Weekly Fed. S844a]. If the trial court follows
proper procedures and gives adequate consideration to these and the
other listed factors, then the question for an appellate court is simply,
as here, whether the trial court’s chosen sentence was “reasonable” or
whether the judge instead “abused his discretion in determining that
the §3553(a) factors supported” the sentence imposed. Gall, 552 U.S.,
at 56; see United States v. Booker, 543 U.S. 220, 261-262 (2005) [18
Fla. L. Weekly Fed. S70a].

By “informing the court” of the “action” he “wishes the court to
take,” Fed. Rule Crim. Proc. 51(b), a party ordinarily brings to the
court’s attention his objection to a contrary decision. See Rule 52(b).
And that is certainly true in cases such as this one, where a criminal
defendant advocates for a sentence shorter than the one ultimately
imposed. Judges, having in mind their “overarching duty” under
§3553(a), would ordinarily understand that a defendant in that
circumstance was making the argument (to put it in statutory terms)
that the shorter sentence would be “ ‘sufficient’ ” and a longer
sentence “ ‘greater than necessary’ ” to achieve the purposes of
sentencing. Pepper, 562 U.S., at 493 (quoting §3553(a)). Nothing
more is needed to preserve the claim that a longer sentence is unrea-
sonable.

We do not agree with the Court of Appeals’ suggestion that
defendants are required to refer to the “reasonableness” of a sentence
to preserve such claims for appeal. See 746 Fed. Appx. 403; United
States v. Peltier, 505 F. 3d 389, 391 (CA5 2007). The rulemakers, in
promulgating Rule 51, intended to dispense with the need for formal
“exceptions” to a trial court’s rulings. Rule 51(a); see also Advisory
Committee’s 1944 Notes on Fed. Rule Crim. Proc. 51, 18 U.S.C.
App., p. 591. They chose not to require an objecting party to use any
particular language or even to wait until the court issues its ruling.
Rule 51(b) (a party may “infor[m] the court” of its position either
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“when the court ruling or order is made or” when it is “sought”). The
question is simply whether the claimed error was “brought to the
court’s attention.” Rule 52(b). Here, it was.

The Court of Appeals properly noted that, to win on appeal, a
defendant making such a claim must show that the trial court’s
decision was not “reasonable.” Gall, 552 U.S., at 56. But that fact is
not relevant to the issue here. Our decisions make plain that reason-
ableness is the label we have given to “the familiar abuse-of-discretion
standard” that “applies to appellate review” of the trial court’s sen-
tencing decision. Id., at 46 (emphasis added); see Kimbrough, 552
U.S., at 90-91; Rita v. United States, 551 U.S. 338, 351 (2007) [20 Fla.
L. Weekly Fed. S381a]; Booker, 543 U.S., at 261. The substantive
standard that Congress has prescribed for trial courts is the “parsi-
mony principle” enshrined in §3553(a). Dean, 581 U.S., at ___ (slip
op., at 4); see Pepper, 562 U.S., at 491. A defendant who, by advocat-
ing for a particular sentence, communicates to the trial judge his view
that a longer sentence is “greater than necessary” has thereby in-
formed the court of the legal error at issue in an appellate challenge to
the substantive reasonableness of the sentence. He need not also refer
to the standard of review.

III
The Government and amicus raise other issues. They ask us to

decide what is sufficient to preserve a claim that a trial court used
improper procedures in arriving at its chosen sentence. And they ask
us to decide when a party has properly preserved the right to make
particular arguments supporting its claim that a sentence is unreason-
ably long. We shall not consider these matters, however, for the Court
of Appeals has not considered them. See, e.g., Tapia v. United States,
564 U.S. 319, 335 (2011) [22 Fla. L. Weekly Fed. S1160a]; Cutter v.
Wilkinson, 544 U.S. 709, 718, n. 7 (2005) [18 Fla. L. Weekly Fed.
S317a]. We hold only that the defendant here properly preserved the
claim that his 12-month sentence was unreasonably long by advocat-
ing for a shorter sentence and thereby arguing, in effect, that this
shorter sentence would have proved “sufficient,” while a sentence of
12 months or longer would be “greater than necessary” to “comply
with” the statutory purposes of punishment. 18 U.S.C. §3553(a).

The judgment of the Court of Appeals is vacated, and the case is
remanded for further proceedings consistent with this opinion.

It is so ordered.
))))))))))))))))))

JUSTICE ALITO, with whom JUSTICE GORSUCH joins, con-
curring.

I agree with the Court that a defendant who requests a specific
sentence during a sentencing hearing need not object to the sentence
after its pronouncement in order to preserve a challenge to its
substantive reasonableness (i.e., length) on appeal. I write to empha-
size what we are not deciding.

First, we do not decide “what is sufficient to preserve a claim that
a trial court used improper procedures in arriving at its chosen
sentence.” Ante, at 6. That question is not currently before us.
Nevertheless, as we have previously explained, failing to object at all
to a procedural error (e.g., a district court’s miscalculation of the
Guidelines range) will subject a procedural challenge to plain-error
review. Molina-Martinez v. United States, 578 U.S. ___, ___-___
(2016) [26 Fla. L. Weekly Fed. S94a] (slip op., at 4).

Second, we do not decide what is sufficient to preserve any
“particular” substantive-reasonableness argument. Ante, at 6. Again,
the question here “is simply whether the claimed error was ‘brought
to the court’s attention.’ ” Ante, at 5 (quoting Fed. Rule Crim. Proc.
52(b)). Thus, we do not suggest that a generalized argument in favor
of less imprisonment will insulate all arguments regarding the length
of a sentence from plain-error review. The plain-error rule serves
many interests, judicial efficiency and finality being chief among

them. See Puckett v. United States, 556 U.S. 129, 134-135 (2009) [21
Fla. L. Weekly Fed. S721a]. Requiring a party to bring an error to the
attention of the court enables the court to correct itself, obviating the
need for an appeal. At the very least, the court can explain its reason-
ing and thus assist the appellate process. A court cannot address
particular arguments or facts not brought to its attention.

Third, we do not decide whether this petitioner properly preserved
his particular substantive-reasonableness arguments, namely, that he
did not pose a danger to the public and that a 12-month sentence
would not serve deterrence purposes. See ante, at 2, 5-6. In determin-
ing whether arguments have been preserved, courts should make a
case-specific assessment of how the error was “brought to the court’s
attention.” Rule 52(b); see also, e.g., United States v. Vonner, 516 F.
3d 382, 392 (CA6) (en banc) (“While we do not require defendants to
challenge the ‘reasonableness’ of their sentences in front of the district
court, we surely should apply plain-error review to any arguments for
leniency that the defendant does not present to the trial court”), cert.
denied, 555 U.S. 816 (2008). On remand, the Fifth Circuit can decide
whether petitioner preserved these specific arguments and whether the
sentence was substantively unreasonable.

*        *        *

Employer-employee relations—Employee benefit plans—Fiduciary—
Breach of duty—Under the Employee Retirement Income Security Act
of 1974 requirement that plaintiffs with “actual knowledge” of an
alleged fiduciary breach must file suit within three years of gaining that
knowledge, rather than within the 6-year period that would otherwise
apply, a plaintiff does not necessarily have “actual knowledge” of the
information contained in disclosures that he receives but does not read
or cannot recall reading—To meet Section 1113(2)’s “actual knowl-
edge” requirement, the plaintiff must in fact have become aware of that
information

INTEL CORPORATION INVESTMENT POLICY COMMITTEE, et al., Petitioners
v. CHRISTOPHER M. SULYMA. U.S. Supreme Court. Case No. 18-1116. Argued
December 4, 2019—Decided February 26, 2020. On Writ of Certiorari to the U.S.
Court of Appeals for the Ninth Circuit.

Syllabus
The Employee Retirement Income Security Act of 1974 (ERISA) requires plaintiffs

with “actual knowledge” of an alleged fiduciary breach to file suit within three
years of gaining that knowledge, 29 U.S.C. §1113(2), rather than within the 6-year
period that would otherwise apply. Respondent Sulyma worked at Intel Corpora-
tion from 2010 to 2012 and participated in two Intel retirement plans. In October
2015, he sued petitioners—administrators of those plans—alleging that they had
managed the plans imprudently. Petitioners countered that the suit was untimely
under §1113(2) because Sulyma filed it more than three years after they had
disclosed their investment decisions to him. Although Sulyma had visited the
website that hosted many of these disclosures many times, he testified that he did
not remember reviewing the relevant disclosures and that he had been unaware of
the allegedly imprudent investments while working at Intel. The District Court
granted summary judgment to petitioners under §1113(2). The Ninth Circuit
reversed. That court agreed with petitioners that Sulyma could have known about
the investments from the disclosures, but held that his testimony created a dispute
as to when he gained “actual knowledge” for purposes of §1113(2).

Held: A plaintiff does not necessarily have “actual knowledge” under §1113(2) of the
information contained in disclosures that he receives but does not read or cannot
recall reading. To meet §1113(2)’s “actual knowledge” requirement, the plaintiff
must in fact have become aware of that information. Pp. 5-12.

(a) ERISA’s “plain and unambiguous statutory language” must be enforced
“according to its terms.” Hardt v. Reliance Standard Life Ins. Co., 560 U.S. 242,
251. Although ERISA does not define the phrase “actual knowledge,” its meaning
is plain. Dictionaries confirm that, to have “actual knowledge” of a piece of
information, one must in fact be aware of it. Legal dictionaries give “actual
knowledge” the same meaning. The law will sometimes impute knowledge—often
called “constructive” knowledge—to a person who fails to learn something that a
reasonably diligent person would have learned. The addition of “actual” in
§1113(2) signals that the plaintiff’s knowledge must be more than hypothetical.
Congress has repeatedly drawn the same “linguistic distinction,” Merck & Co. v.
Reynolds, 559 U.S. 633, 647, elsewhere in ERISA. When Congress has included
both actual and constructive knowledge in ERISA limitations provisions, Congress
has done so explicitly. But Congress has never added to §1113(2) the language it
has used in those other provisions to encompass both forms of knowledge. Pp. 5-8.
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(b) Petitioners’ arguments for a broader reading of §1113(2) based on text,
context, purpose, and statutory history all founder on Congress’s choice of the word
“actual.” Petitioners may well be correct that heeding the plain meaning of
§1113(2) substantially diminishes the protection that it provides for ERISA
fiduciaries. But if policy considerations suggest that the current scheme should be
altered, Congress must be the one to do it. Pp. 8-11.

(c) This opinion does not foreclose any of the “usual ways” to prove actual
knowledge at any stage in the litigation. Farmer v. Brennan, 511 U.S. 825, 842.
Plaintiffs who recall reading particular disclosures will be bound by oath to say so
in their depositions. Actual knowledge can also be proved through “inference from
circumstantial evidence.” Ibid. And this opinion does not preclude defendants from
contending that evidence of “willful blindness” supports a finding of “actual
knowledge.” Cf. Global-Tech Appliances, Inc. v. SEB S. A., 563 U.S. 754, 769. Pp.
11-12.

909 F. 3d 1069, affirmed.

ALITO, J., delivered the opinion for a unanimous Court.

))))))))))))))))))
JUSTICE ALITO delivered the opinion of the Court.
The Employee Retirement Income Security Act of 1974 (ERISA)

requires plaintiffs with “actual knowledge” of an alleged fiduciary
breach to file suit within three years of gaining that knowledge rather
than within the 6-year period that would otherwise apply.
§413(a)(2)(A), 88 Stat. 889, as amended, 29 U.S.C. §1113. The
question here is whether a plaintiff necessarily has “actual knowl-
edge” of the information contained in disclosures that he receives but
does not read or cannot recall reading. We hold that he does not and
therefore affirm.

I

A
Retirement plans governed by ERISA must have at least one

named fiduciary, §1102(a)(1), who must manage the plan prudently
and solely in the interests of participants and their beneficiaries,
§1104(a). Fiduciaries who breach these duties are personally liable to
the plan for any resulting losses. §1109(a). ERISA authorizes
participants and their beneficiaries, as well as co-fiduciaries and the
Secretary of Labor, to sue for that relief. §1132(a)(2).

Such suits must be filed within one of three time periods, each with
different triggering events. The first begins when the breach occurs.
Specifically, under §1113(1), suit must be filed within six years of
“the date of the last action which constituted a part of the breach or
violation” or, in cases of breach by omission, “the latest date on which
the fiduciary could have cured the breach or violation.” We have
referred to §1113(1) as a statute of repose, which “effect[s] a legisla-
tive judgment that a defendant should be free from liability after the
legislatively determined period of time.” California Public Employ-
ees’ Retirement System v. ANZ Securities, Inc., 582 U.S. ___, ___
(2017) [26 Fla. L. Weekly Fed. S762a] (slip op., at 5) (internal quo-
tation marks omitted).

The second period, which accelerates the filing deadline, begins
when the plaintiff gains “actual knowledge” of the breach. Under
§1113(2), suit must be filed within three years of “the earliest date on
which the plaintiff had actual knowledge of the breach or violation.”
Section 1113(2) is a statute of limitations, which “encourage[s]
plaintiffs to pursue diligent prosecution of known claims.” Id., at ___
(slip op., at 5) (internal quotation marks omitted).

The third period, which applies “in the case of fraud or conceal-
ment,” begins when the plaintiff discovers the alleged breach. §1113.
In such cases, suit must be filed within six years of “the date of
discovery.” Ibid.

B
Respondent Sulyma worked at Intel Corporation from 2010 to

2012. He participated in two Intel retirement plans, the Intel Retire-
ment Contribution Plan and the Intel 401(k) Savings Plan. Payments
into these plans were in turn invested in two funds managed by the

Intel Investment Policy Committee.1 These funds mostly comprised
stocks and bonds. After the stock market decline in 2008, however, the
committee increased the funds’ shares of alternative assets, such as
hedge funds, private equity, and commodities. These assets carried
relatively high fees. And as the stock market rebounded, Sulyma’s
funds lagged behind others such as index funds.

Sulyma filed this suit on behalf of a putative class in October 2015,
alleging primarily that the committee and other plan administrators
(petitioners here) had breached their fiduciary duties by overinvesting
in alternative assets. Petitioners countered that the suit was untimely
under §1113(2). Although Sulyma filed it within six years of the
alleged breaches, he filed it more than three years after petitioners had
disclosed their investment decisions to him.

ERISA and its implementing regulations mandate various
disclosures to plan participants. See generally 29 U.S.C. §§1021-
1031; see also Gobeille v. Liberty Mut. Ins. Co., 577 U.S. ___, ___-
___ (2016) [26 Fla. L. Weekly Fed. S1a]. Sulyma received numerous
disclosures while working at Intel, some explaining the extent to
which his retirement plans were invested in alternative assets. In
November 2011, for example, he received an e-mail informing him
that a Qualified Default Investment Alternative (QDIA) notice was
available on a website called NetBenefits, where many of his disclo-
sures were hosted. See App. 149-151; see also 29 CFR §§2550.404c-
5(b)-(d) (2019) (QDIA notices); §2520.104b-1(c) (regulating
electronic disclosure). This notice broke down the percentages at
which his 401(k) fund was invested in stocks, bonds, hedge funds, and
commodities. See App. 236. In 2012, he received a summary plan
description explaining that the funds were invested in stocks and
alternative assets, id., at 227, and referring him to other documents—
called fund fact sheets—with the percentages in graphical form. See
29 U.S.C. §§1022, 1024(b) (summary plan descriptions); see also
App. 307 (June 2012 fact sheet for his 401(k) plan fund); id., at 338
(June 2012 fact sheet for his retirement contribution plan fund); id., at
277-340 (other fact sheets provided during his tenure at Intel). Also in
2012, he received e-mails directing him to annual disclosures that pe-
titioners provided for both his plans, which showed the underlying
funds’ return rates and again directed him to the NetBenefits site for
further information. See 29 CFR §2550.404a-5; see also App. 242-
243 (retirement contribution plan annual disclosure); id., at 250-251
(401(k) plan annual disclosure).

Petitioners submitted records showing that Sulyma visited the
NetBenefits site repeatedly during his employment. Id., at 258-276.
But he testified in his deposition that he did not “remember reviewing”
the above disclosures during his tenure. Id., at 175; see also id., at 183,
193, 196-197. He also stated in a declaration that he was “unaware”
while working at Intel “that the monies that [he] had invested through
the Intel retirement plans had been invested in hedge funds or private
equity.” Id., at 212. He recalled reviewing only account statements
sent to him by mail, which directed him to the NetBenefits site and
noted that his plans were invested in “short-term/other” assets but did
not specify which. See, e.g., id., at 375.

The District Court granted summary judgment to petitioners under
§1113(2), reasoning that “[i]t would be improper to allow Sulyma’s
claims to survive merely because he did not look further into the
disclosures made to him.” 2017 WL 1217185, *9 (ND Cal., Mar. 31,
2017). The Ninth Circuit reversed. As relevant here,2 the court
construed “actual knowledge” to mean “what it says: knowledge that
is actual, not merely a possible inference from ambiguous circum-
stances.” 909 F. 3d 1069, 1076 (2018) (internal quotation marks
omitted). Although Sulyma “had sufficient information available to
him to know about the allegedly imprudent investments” more than
three years before filing suit, the court held that his testimony created
a dispute as to when he actually gained that knowledge. Id., at 1077.
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Several Circuits have likewise construed §1113(2) to require
“knowledge that is actual,” id., at 1076, but one has construed it to
require only proof of sufficient disclosure.3 We granted certiorari, 587
U.S. ___ (2019), to resolve whether the phrase “actual knowledge”
does in fact mean “what it says,” 909 F. 3d, at 1076, and hold that it
does.

II

A
“We must enforce plain and unambiguous statutory language” in

ERISA, as in any statute, “according to its terms.” Hardt v. Reliance
Standard Life Ins. Co., 560 U.S. 242, 251 (2010) [22 Fla. L. Weekly
Fed. S351a]. Although ERISA does not define the phrase “actual
knowledge,” its meaning is plain. Dictionaries are hardly necessary to
confirm the point, but they do. When Congress passed ERISA, the
word “actual” meant what it means today: “existing in fact or reality.”
Webster’s Seventh New Collegiate Dictionary 10 (1967); accord,
Merriam-Webster’s Collegiate Dictionary 13 (11th ed. 2005) (same);
see also American Heritage Dictionary 14 (1973) (“In existence; real;
factual”); id., at 18 (5th ed. 2011) (“Existing in reality and not
potential, possible, simulated, or false”). So did the word “knowl-
edge,” which meant and still means “the fact or condition of being
aware of something.” Webster’s Seventh New Collegiate Dictionary
469 (1967); accord, Merriam-Webster’s Collegiate Dictionary 691
(2005) (same); see also American Heritage Dictionary 725 (1973)
(“Familiarity, awareness, or understanding gained through experience
or study”); id., at 973 (2011) (same). Thus, to have “actual knowl-
edge” of a piece of information, one must in fact be aware of it.

Legal dictionaries give “actual knowledge” the same meaning:
“[r]eal knowledge as distinguished from presumed knowledge or
knowledge imputed to one.” Ballentine’s Law Dictionary 24 (3d ed.
1969); accord, Black’s Law Dictionary 1043 (11th ed. 2019) (defining
“actual knowledge” as “[d]irect and clear knowledge, as distinguished
from constructive knowledge”).4 The qualifier “actual” creates that
distinction. In everyday speech, “actual knowledge” might seem
redundant; one who claims “knowledge” of a topic likely means to
suggest that he actually knows a thing or two about it. But the law will
sometimes impute knowledge—often called “constructive”
knowledge—to a person who fails to learn something that a reason-
ably diligent person would have learned. See id., at 1043. Similarly,
we held in Merck & Co. v. Reynolds, 559 U.S. 633 (2010) [22 Fla. L.
Weekly Fed. S263a], that the word “discovery,” when used in a statute
of limitations without qualification, “encompasses not only those facts
the plaintiff actually knew, but also those facts a reasonably diligent
plaintiff would have known.” Id., at 648. The addition of “actual” in
§1113(2) signals that the plaintiff’s knowledge must be more than
“potential, possible, virtual, conceivable, theoretical, hypothetical, or
nominal.” Black’s Law Dictionary 53 (4th ed. 1951). Indeed, in
Merck, we cited §1113(2) as evidence of the “linguistic distinction”
between “ ‘actual knowledge’ ” and the “hypothetical” knowledge
that a reasonably diligent plaintiff would have. 559 U.S., at 646-647
(quoting §1113(2); emphasis in original).

Congress has drawn the same distinction elsewhere in ERISA.
Multiple provisions contain alternate 6-year and 3-year limitations
periods, with the 6-year period beginning at “the date on which the
cause of action arose” and the 3-year period starting at “the earliest
date on which the plaintiff acquired or should have acquired actual
knowledge of the existence of such cause of action.” §§1303(e)(6),
(f)(5) (emphasis added); accord, §§1370(f)(1)-(2), 1451(f)(1)-(2).
ERISA also requires plaintiffs challenging the suspension of benefits
under §1085 to do so within “one year after the earliest date on which
the plaintiff acquired or should have acquired actual knowledge of the
existence of such cause of action.” §1085(e)(9)(I)(iv). Thus, Congress

has repeatedly drawn a “linguistic distinction” between what an
ERISA plaintiff actually knows and what he should actually know.
Merck, 559 U.S., at 647. And when Congress has included both forms
of knowledge in a provision limiting ERISA actions, it has done so
explicitly. We cannot assume that it meant to do so by implication in
§1113(2). Instead we “generally presum[e] that Congress acts
intentionally and purposely when it includes particular language in
one section of a statute but omits it in another.” BFP v. Resolution
Trust Corporation, 511 U.S. 531, 537 (1994) (internal quotation
marks omitted).

Petitioners dispute the characterization of anything less than actual
knowledge as constructive knowledge, arguing that the latter term
usually refers to information that a plaintiff must seek out rather than
information that is sent to him. But if a plaintiff is not aware of a fact,
he does not have “actual knowledge” of that fact however close at
hand the fact might be. §1113(2). And Congress has never added to
§1113(2) the language it has used in other ERISA limitations
provisions to encompass both what a plaintiff actually knows and
what he reasonably could know.

As presently written, therefore, §1113(2) requires more than
evidence of disclosure alone. That all relevant information was
disclosed to the plaintiff is no doubt relevant in judging whether he
gained knowledge of that information. See Part III, infra. To meet
§1113(2)’s “actual knowledge” requirement, however, the plaintiff
must in fact have become aware of that information.

B
Petitioners offer arguments for a broader reading of §1113(2)

based on text, context, purpose, and statutory history. All founder on
Congress’s choice of the word “actual.”

As for text, petitioners do not dispute the normal definitions of
“actual,” “knowledge,” or “actual knowledge.” They focus instead on
the least conspicuous part of the phrase “had actual knowledge”: the
word “had.” §1113(2). Once a plaintiff receives a disclosure, they
argue, he “ha[s]” the knowledge that §1113(2) requires because he
effectively holds it in his hand. Ibid. In other words, he has the req-
uisite knowledge because he could acquire it with reasonable effort.
That turns §1113(2) into what it is plainly not: a constructive-knowl-
edge requirement.

Petitioners’ contextual argument fails for the same reason. As they
point out, ERISA’s disclosure regime is meant to “ensur[e] that ‘the
individual participant knows exactly where he stands with respect to
the plan.’ ” Firestone Tire & Rubber Co. v. Bruch, 489 U.S. 101, 118
(1989) (quoting H. R. Rep. No. 93-533, p. 11 (1973)). This is the
reason for ERISA’s requirements that disclosures be written for a lay
audience. See, e.g., 29 U.S.C. §1022(a). Once plan administrators
satisfy their obligations to impart knowledge, petitioners say,
§1113(2)’s knowledge requirement is satisfied too. But that is simply
not what §1113(2) says. Unlike other ERISA limitations periods—
which also form §1113(2)’s context—§1113(2) begins only when a
plaintiff actually is aware of the relevant facts, not when he should be.
And a given plaintiff will not necessarily be aware of all facts
disclosed to him; even a reasonably diligent plaintiff would not know
those facts immediately upon receiving the disclosure. Although “the
words of a statute must be read in their context,” Davis v. Michigan
Dept. of Treasury, 489 U.S. 803, 809 (1989), petitioners’ argument
again gives the word “actual” little meaning at all.

Petitioners also argue that §1113(2)’s plain meaning undermines
its purpose of protecting plan administrators from suits over bygone
investment decisions. If a plan participant can simply deny knowl-
edge, they say, administrators will rarely get the benefit of §1113(2).
But even if this is true, as it may well be, we cannot say that heeding
the clear meaning of the word “actual” renders the statute so
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“ ‘[in]coherent’ ” that it must be disregarded. Kingdomware Technolo-
gies, Inc. v. United States, 579 U.S. ___, ___ (2016) [26 Fla. L.
Weekly Fed. S254a] (slip op., at 8).

For one thing, plan participants are not the only potential plaintiffs
subject to §1113. The Secretary of Labor, for example, may also sue
imprudent fiduciaries for the benefit of plan participants. See
§1132(a)(2). And the United States represents that the Secretary will
have a hard time doing so within §1113(2)’s timeframe if deemed to
have actual knowledge of the facts contained in the many reports that
the Department receives from ERISA plans each year. See Brief for
United States as Amicus Curiae 27-28. Moreover, the statute’s repose
period will still protect defendants from suits filed more than six years
after the alleged breach. See §1113(1).

Petitioners may well be correct that heeding the plain meaning of
§1113(2) substantially diminishes the protection that it provides for
ERISA fiduciaries, but by the same token, petitioners’ interpretation
would greatly reduce §1113(1)’s value for beneficiaries, given the
disclosure regime that petitioners themselves emphasize. Choosing
between these alternatives is a task for Congress, and we must assume
that the language of §1113(2) reflects Congress’s choice. If policy
considerations suggest that the current scheme should be altered,
Congress must be the one to do it. See, e.g., Azar v. Allina Health
Services, 587 U.S. ___, ___ (2019) [27 Fla. L. Weekly Fed. S870a].

Finally, petitioners argue that the plain meaning of “actual
knowledge” renders an earlier version of §1113(2) incoherent. As
originally enacted, the §1113(2) limitations period began either when
the plaintiff gained actual knowledge of the alleged breach or when “a
report from which [the plaintiff] could reasonably be expected to have
obtained knowledge . . . was filed with” the Secretary of Labor. 29
U.S.C. §1113(2) (1976 ed.). That latter, constructive-knowledge
clause was later repealed. See Omnibus Budget Reconciliation Act of
1987, §9342(b), 101 Stat. 1330-371. According to petitioners, if
“actual knowledge” means what it says, then the original version of
§1113(2) charged plan participants with learning what was sent to the
Secretary but not what was sent to them.

The version at issue here, however, is the current one—from which
Congress removed any mention of constructive knowledge. “When
Congress acts to amend a statute, we presume it intends its amendment
to have real and substantial effect.” Intel Corp. v. Advanced Micro
Devices, Inc., 542 U.S. 241, 258-259 (2004) [17 Fla. L. Weekly Fed.
S399a] (internal quotation marks omitted). Section 1113(2)’s history
thus more readily suggests that the current version does in fact require
actual knowledge.

III
Nothing in this opinion forecloses any of the “usual ways” to prove

actual knowledge at any stage in the litigation. Farmer v. Brennan,
511 U.S. 825, 842 (1994). Plaintiffs who recall reading particular
disclosures will of course be bound by oath to say so in their deposi-
tions. On top of that, actual knowledge can be proved through
“inference from circumstantial evidence.” Ibid.; see also Staples v.
United States, 511 U.S. 600, 615-616, n. 11 (1994) (“[K]nowledge
can be inferred from circumstantial evidence”). Evidence of disclo-
sure would no doubt be relevant, as would electronic records showing
that a plaintiff viewed the relevant disclosures and evidence suggest-
ing that the plaintiff took action in response to the information
contained in them. And though, “[a]t the summary judgment stage,
facts must be viewed in the light most favorable to the nonmoving
party,” that is true “only if there is a ‘genuine’ dispute as to those
facts.” Scott v. Harris, 550 U.S. 372, 380 (2007) [20 Fla. L. Weekly
Fed. S225a] (quoting Fed. Rule Civ. Proc. 56(c)). If a plaintiff’s denial
of knowledge is “blatantly contradicted by the record,” “a court
should not adopt that version of the facts for purposes of ruling on a

motion for summary judgment.” 550 U.S., at 380.
Today’s opinion also does not preclude defendants from contend-

ing that evidence of “willful blindness” supports a finding of “actual
knowledge.” Cf. Global-Tech Appliances, Inc. v. SEB S. A., 563 U.S.
754, 769 (2011) [22 Fla. L. Weekly Fed. S1062a].

In the case before us, however, petitioners do not argue that “actual
knowledge” is established in any of these ways, only that they need
not offer any such proof. And that is incorrect.

*    *    *
For these reasons, we affirm.

It is so ordered.
))))))))))))))))))

1Specifically the Intel Global Diversified Fund, in which his retirement contribution
plan was automatically invested, and the Intel Target Date 2045 Fund, which he chose
for his 401(k) plan.

2The court also addressed the separate question of what exactly a plaintiff must
actually know about a defendant’s conduct and the relevant law in order for §1113(2)
to apply. That question is not before us and we do not address it.

3Compare Caputo v. Pfizer, Inc., 267 F. 3d 181, 194 (CA2 2001); Reich v.
Lancaster, 55 F. 3d 1034, 1056-1057 (CA5 1995); Gluck v. Unisys Corp., 960 F. 2d
1168, 1176 (CA3 1992); Radiology Center, S. C., v. Stifel, Nicolaus & Co., 919 F. 2d
1216, 1222 (CA7 1990); Brock v. Nellis, 809 F. 2d 753, 754-755 (CA11 1987), with
Brown v. Owens Corning Investment Review Comm., 622 F. 3d 564, 571 (CA6 2010)
(“Actual knowledge does not require proof that the individual Plaintiffs actually saw
or read the documents that disclosed the allegedly harmful investments” (internal
quotation marks omitted)).

4Petitioners cite this dictionary’s somewhat puzzling second definition of “actual
knowledge,” which it dubs “implied actual knowledge”: “[k]nowledge of information
that would lead a reasonable person to inquire further.” Black’s Law Dictionary 1043
(11th ed. 2019). Not even this entry, however, appears to equate “implied actual
knowledge” with “actual knowledge” as normally understood. It instead proceeds to
reference the common-law “discovery rule,” ibid., under which a limitations period
begins when “the plaintiff discovers (or reasonably should have discovered) the injury
giving rise to the claim,” id., at 585 (emphasis added); see also Merck & Co. v.
Reynolds, 559 U.S. 633, 646 (2010) [22 Fla. L. Weekly Fed. S263a]. As we noted in
Merck, that rule is broader than “actual knowledge.” Id., at 647.

*        *        *

Criminal law—Sentencing—Mandatory minimum—Armed Career
Criminal Act—For purposes of Act’s sentence enhancement for a
defendant convicted of being a felon in possession of a firearm who has
at least three convictions for “serious drug offenses,” the “serious drug
offense” definition found in 18 U. S. C. §924(e)(2)(A)(ii) requires only
that a state offense involve the conduct specified in the statute; it does
not require that the state offense match certain generic offenses—Rule
of lenity has no application where there remains no ambiguity to
resolve after consulting traditional canons of interpretation

EDDIE LEE SHULAR, Petitioner v. UNITED STATES. U.S. Supreme Court. Case
No. 18-6662. Argued January 21, 2020—Decided February 26, 2020. On Writ of
Certiorari to the U.S. Court of Appeals for the Eleventh Circuit.

Syllabus
The Armed Career Criminal Act (ACCA) mandates a 15-year minimum sentence for

a defendant convicted of being a felon in possession of a firearm who has at least
three convictions for “serious drug offense[s].” 18 U.S.C. §924(e)(1). A state
offense ranks as a “serious drug offense” only if it “involv[es] manufacturing,
distributing, or possessing with intent to manufacture or distribute, a controlled
substance.” §924(e)(2)(A)(ii).

To determine whether an offender’s prior convictions qualify for ACCA
enhancement, this Court has used a “categorical approach,” looking “only to the
statutory definitions of the prior offenses.” Taylor v. United States, 495 U.S. 575,
600. Under some statutes, a court employing a categorical approach must come up
with a “generic” version of a crime—that is, the elements of the offense as
commonly understood. The court then determines whether the elements of the of-
fense of conviction match those of the generic crime. Other statutes, which ask the
court to determine whether the conviction meets some other criterion, require no
such generic-offense analysis.

Shular pleaded guilty to being a felon in possession of a firearm and received
a 15-year sentence, the mandatory minimum under ACCA. In imposing this
sentence, the District Court held that Shular’s six prior cocaine-related convictions
under Florida law qualified as “serious drug offense[s]” triggering ACCA
enhancement. The Eleventh Circuit affirmed, concluding that §924(e)(2)(A)(ii)’s
“serious drug offense” definition does not require a comparison to a generic
offense.
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Held: Section 924(e)(2)(A)(ii)’s “serious drug offense” definition requires only that the
state offense involve the conduct specified in the statute; it does not require that the
state offense match certain generic offenses. Pp. 5-11.

(a) The parties agree that §924(e)(2)(A)(ii) requires a categorical approach.
They differ, however, on what comparison the statute requires. In the Govern-
ment’s view, §924(e)(2)(A)(ii) identifies conduct a court should compare directly
against the state crime’s elements. In Shular’s view, §924(e)(2)(A)(ii) identifies
generic offenses whose elements a court must first expound, then compare against
the state crime’s elements. Pp. 5-6.

(b) The statutory text and context show that §924(e)(2)(A)(ii) refers to conduct,
not offenses. In two respects, §924(e)(2)(A)(ii) contrasts with neighboring
§924(e)(2)(B)(ii), which refers to a crime that “is burglary, arson, or extortion” and
calls for the generic-offense analysis that Shular urges. First, the terms in
§924(e)(2)(A)(ii)—“manufacturing, distributing, or possessing with intent to
manufacture or distribute, a controlled substance”—can be used to describe
conduct. Unlike “burglary,” “arson,” and “extortion,” those terms do not
unambiguously name offenses. Second, by speaking of activities a state-law drug
offense “involv[es],” §924(e)(2)(A)(ii) suggests that the descriptive terms
immediately following the word “involving” identify conduct. To refer to offenses,
it would have been far more natural for the drafter to follow §924(e)(2)(B)(ii) in
using “is.” Pp. 6-7.

(c) Shular argues that Congress meant to capture the drug offenses generally
existing in state laws at the time of §924(e)(2)(A)(ii)’s enactment. But he admits
that those state laws lacked common nomenclature. The evident solution was for
Congress to identify offenses by the conduct involved, not by the name of the
offenses. Shular offers no persuasive explanation for why Congress would have
chosen “involving” over “is” to refer to offenses. Nor do the other ACCA
provisions on which Shular relies shed light on whether §924(e)(2)(A)(ii) refers to
conduct or offenses. Pp. 7-9.

(d) Rejecting a generic-offense approach, Shular contends, would subject
defendants to ACCA enhancement based on outlier state laws. He emphasizes that
the Florida drug offenses of which he was convicted do not require, as an element,
knowledge of the illicit nature of the controlled substance. But Shular overstates the
extent to which Florida law is idiosyncratic, for if a defendant asserts that he was
unaware of the substance’s illicit nature, the jury must find knowledge beyond a
reasonable doubt. In any event, Shular’s interpretation is scarcely the only one that
promotes consistency. Congress intended consistent application of ACCA to all
offenders who engaged—according to the elements of their prior convictions—in
certain conduct. Pp. 9-10.

(e) The rule of lenity has no application here, for after consulting traditional
canons of interpretation there remains no ambiguity for the rule of lenity to resolve.
Pp. 10-11.

736 Fed. Appx. 876, affirmed.

GINSBURG, J., delivered the opinion for a unanimous Court. KAVANAUGH, J.,
filed a concurring opinion.

))))))))))))))))))
JUSTICE GINSBURG delivered the opinion of the Court.
The Armed Career Criminal Act (ACCA), 18 U.S.C. §924(e),

mandates a 15-year minimum sentence of imprisonment for certain
defendants with prior convictions for a “serious drug offense.” A state
offense ranks as a “serious drug offense” only if it “involv[es]
manufacturing, distributing, or possessing with intent to manufacture
or distribute, a controlled substance.” §924(e)(2)(A)(ii). This case
concerns the methodology courts use to apply that definition.

While the parties agree that a court should look to the state of-
fense’s elements, they disagree over what the court should measure
those elements against. In the Government’s view, the court should
ask whether those elements involve the conduct identified in
§924(e)(2)(A)(ii)—namely, “manufacturing, distributing, or possess-
ing with intent to manufacture or distribute, a controlled substance.”
Petitioner Eddie Lee Shular, however, contends that the terms
employed in the statute identify not conduct, but offenses. In his view,
those terms are shorthand for the elements of the offenses as com-
monly understood. According to Shular, the court must first identify
the elements of the “generic” offense, then ask whether the elements
of the state offense match those of the generic crime.

Under the approach he advances, Shular argues, his sentence is not
subject to ACCA enhancement. The generic offenses named in
§924(e)(2)(A)(ii), as Shular understands them, include a mens rea
element of knowledge that the substance is illicit. He emphasizes that
his prior convictions were for state offenses that do not make knowl-

edge of the substance’s illegality an element of the offense; the state
offenses, he therefore maintains, do not match the generic offenses in
§924(e)(2)(A)(ii).

The question presented: Does §924(e)(2)(A)(ii)’s “serious drug
offense” definition call for a comparison to a generic offense? We
hold it does not. The “serious drug offense” definition requires only
that the state offense involve the conduct specified in the federal
statute; it does not require that the state offense match certain generic
offenses.

I
Ordinarily, a defendant convicted of being a felon in possession of

a firearm, in violation of §922(g)(1), faces a maximum sentence of ten
years. §924(a)(2). If the offender’s prior criminal record includes at
least three convictions for “serious drug offense[s]” or “violent
felon[ies],” however, ACCA mandates a minimum sentence of 15
years. §924(e)(1).

To determine whether an offender’s prior convictions qualify for
ACCA enhancement, we have used a “categorical approach,” under
which we look “only to the statutory definitions of the prior offenses.”
Taylor v. United States, 495 U.S. 575, 600 (1990). Under this
approach, we consider neither “the particular facts underlying the
prior convictions” nor “the label a State assigns to [the] crime[s].”
Mathis v. United States, 579 U.S. ___, ___ (2016) [26 Fla. L. Weekly
Fed. S315a] (slip op., at 8) (internal quotation marks and alterations
omitted). So, for example, to apply ACCA’s provision defining
“violent felony” to include “burglary,” §924(e)(2)(B)(ii), we ask only
whether the elements of the prior conviction constitute burglary; we
do not ask what the person did or whether the offense of conviction
was named “burglary.”

Under some statutes, using a categorical approach requires the
court to come up with a “generic” version of a crime—that is, the
elements of “the offense as commonly understood,” id., at ___ (slip
op., at 1).1 We have required that step when the statute refers generally
to an offense without specifying its elements. In that situation, the
court must define the offense so that it can compare elements, not
labels. For example, in Taylor, confronted with ACCA’s unadorned
reference to “burglary,” we identified the elements of “generic
burglary” based on the “sense in which the term is now used in the
criminal codes of most States.” 495 U.S., at 598-599;
§924(e)(2)(B)(ii). We then inquired whether the elements of the
offense of conviction matched those of the generic crime. Id., at 602.
See also, e.g., Esquivel-Quintana v. Sessions, 581 U.S. ___, ___
(2017) [26 Fla. L. Weekly Fed. S607a] (slip op., at 4) (“generic federal
definition of sexual abuse of a minor” for purposes of 8 U.S.C.
§1101(a)(43)(A)).

In contrast, other statutes calling for a categorical approach ask the
court to determine not whether the prior conviction was for a certain
offense, but whether the conviction meets some other criterion. For
example, in Kawashima v. Holder, 565 U.S. 478 (2012) [23 Fla. L.
Weekly Fed. S121a], we applied a categorical approach to a statute
assigning immigration consequences to prior convictions for “an
offense that . . . involves fraud or deceit” with a loss exceeding
$10,000. §1101(a)(43)(M)(i). The quoted language, we held,
“mean[s] offenses with elements that necessarily entail fraudulent or
deceitful conduct.” Id., at 484 (emphasis added). Consequently, no
identification of generic offense elements was necessary; we simply
asked whether the prior convictions before us met that measure. Id.,
at 483-485. See also, e.g., Stokeling v. United States, 586 U.S. ___,
___-___ (2019) [27 Fla. L. Weekly Fed. S621a] (slip op., at 12-13)
(determining whether an offense “has as an element the use, attempted
use, or threatened use of physical force against the person of another,”
18 U.S.C. §924(e)(2)(B)(i)).

This case invites us to decide which of the two categorical
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methodologies just described applies in determining whether a state
offense is a “serious drug offense” under ACCA. ACCA defines that
term to include:

“an offense under State law, involving manufacturing, distributing, or
possessing with intent to manufacture or distribute, a controlled
substance (as defined in section 102 of the Controlled Substances Act
(21 U.S.C. [§]802)), for which a maximum term of imprisonment of
ten years or more is prescribed by law.” 18 U.S.C. §924(e)(2)(A)(ii).

II
Shular pleaded guilty in the United States District Court for the

Northern District of Florida to possessing a firearm after having been
convicted of a felony, in violation of §922(g)(1), and possessing with
intent to distribute cocaine and cocaine base, in violation of 21 U.S.C.
§841(a)(1) and (b)(1)(C). The District Court sentenced Shular to
imprisonment for 15 years, the mandatory minimum under ACCA, to
be followed by three years of supervised release.

In imposing that enhanced sentence, the District Court took
account of Shular’s prior convictions under Florida law. In 2012,
Shular pleaded guilty to five counts of selling cocaine and one count
of possessing cocaine with intent to sell, all in violation of Fla. Stat.
§893.13(1)(a). That law makes it a crime to “sell, manufacture, or
deliver, or possess with intent to sell, manufacture, or deliver, a
controlled substance.” Ibid. For those offenses, “knowledge of the il-
licit nature of a controlled substance is not an element,” but lack of
such knowledge “is an affirmative defense.” §893.101(2). Shular’s six
convictions under that Florida law, the District Court concluded,
qualified as “serious drug offense[s]” triggering ACCA enhancement
under 18 U.S.C. §924(e)(2)(A)(ii).

The United States Court of Appeals for the Eleventh Circuit
affirmed the sentence. 736 Fed. Appx. 876 (2018). It relied on Circuit
precedent holding that a court applying §924(e)(2)(A)(ii) “need not
search for the elements of ‘generic’ definitions” of any offense,
because the statute “require[s] only that the predicate offense
‘involv[e]’ . . . certain activities.” United States v. Smith, 775 F. 3d
1262, 1267 (2014).

Courts of Appeals have divided on whether §924(e)(2)(A)(ii)’s
“serious drug offense” definition requires a comparison to a generic
offense. Compare, e.g., id., at 1267 (no generic-offense comparison),
with United States v. Franklin, 904 F. 3d 793, 800 (CA9 2018) (court
must define a generic crime). We granted certiorari to resolve this con-
flict, 588 U.S. ___ (2019), and now affirm the Eleventh Circuit’s
judgment.

III

A
The parties here agree that §924(e)(2)(A)(ii) requires a categorical

approach. A court must look only to the state offense’s elements, not
the facts of the case or labels pinned to the state conviction.

They differ, however, on what comparison §924(e)(2)(A)(ii)
requires. Shular would require “a generic-offense matching exercise”:
A court should define the elements of the generic offenses identified
in §924(e)(2)(A)(ii), then compare those elements to the elements of
the state offense. Brief for Petitioner 13-14. In the Government’s
view, a court should apply “the Kawashima categorical approach”: It
should ask whether the state offense’s elements “necessarily entail one
of the types of conduct” identified in §924(e)(2)(A)(ii). Brief for
United States 13, 20 (emphasis added).

This methodological dispute is occasioned by an interpretive
disagreement over §924(e)(2)(A)(ii)’s reference to “manufacturing,
distributing, or possessing with intent to manufacture or distribute, a
controlled substance.” Those terms, in the Government’s view,
describe conduct a court can compare directly against the state crime’s
elements. Shular sees them instead as offenses whose elements a court

must first expound.

B
The Government’s reading, we are convinced, correctly interprets

the statutory text and context. Two features of §924(e)(2)(A)(ii),
compared against a neighboring provision referring to offenses,
§924(e)(2)(B)(ii), show that §924(e)(2)(A)(ii) refers to conduct.

First, the terms in §924(e)(2)(A)(ii)—“manufacturing, distribut-
ing, or possessing with intent to manufacture or distribute, a controlled
substance”—are unlikely names for generic offenses. Those words
undoubtedly can be used to describe conduct. But as Shular acknowl-
edges, they are not universal names of offenses; instead, States define
“core drug offenses with all manner of terminology, including:
trafficking, selling, giving, dispensing, distributing, delivering,
promoting, and producing.” Reply Brief 7.

Contrast §924(e)(2)(A)(ii) with §924(e)(2)(B)(ii), the enumerated-
offense clause of ACCA’s “violent felony” definition, appearing in
the same section of the Career Criminals Amendment Act of 1986,
100 Stat. 3207-39 to 3207-40. That provision, which refers to a crime
that “is burglary, arson, or extortion,” requires a generic-offense
analysis. See Mathis, 579 U.S., at ___ (slip op., at 2). The terms
“burglary,” “arson,” and “extortion”—given their common-law
history and widespread usage—unambiguously name offenses. Cf.,
e.g., Taylor, 495 U.S., at 590-599 (discussing “burglary”). Drug
offenses, Shular admits, lack “the same heritage and the same
established lexicon.” Brief for Petitioner 14.

Second, by speaking of activities a state-law drug offense
“involv[es],” §924(e)(2)(A)(ii) suggests that the descriptive terms
immediately following the word “involving” identify conduct. The
parties agree that “involve” means “necessarily requir[e].” Brief for
Petitioner 14 (citing Random House Dictionary of the English
Language 1005 (2d ed. 1987) (“to include as a necessary circum-
stance, condition, or consequence”)); Brief for United States 21
(same). It is natural to say that an offense “involves” or “requires”
certain conduct. E.g., §924(e)(2)(B)(ii) (addressing a crime
“involv[ing] conduct that presents a serious potential risk of physical
injury to another”); Mathis, 579 U.S., at ___ (slip op., at 5) (“The
generic offense [of burglary] requires unlawful entry into a building
or other structure.” (internal quotation marks omitted)).

To refer to offenses as Shular urges, it would have been far more
natural for the drafter to follow the enumerated-offense clause in using
“is,” not “involving.” See §924(e)(2)(B)(ii) (crime that “is burglary,
arson, or extortion”). There, the word “is” indicates a congruence
between “crime” and the terms that follow, terms that are also crimes.
See American Heritage Dictionary 114 (def. 7a) (1981) (“To equal in
meaning or identity”). Yet Congress did not adopt that formulation in
§924(e)(2)(A)(ii), opting instead for language suited to conduct.

C
Shular principally urges that at the time of §924(e)(2)(A)(ii)’s

enactment, federal and state criminal laws widely prohibited the “core
conduct” of manufacturing, distributing, and possessing with intent to
manufacture or distribute drugs. Brief for Petitioner 10-12. Some
laws, Shular observes, used those very terms. See, e.g., 21 U.S.C.
§841(a)(1) (1982 ed.). But even if the substance of state drug laws was
well established—rather than their nomenclature, which Shular
concedes was not—Congress could capture that substance by
reference to conduct, rather than offenses.

Shular points out that the word “involving” can accommodate a
generic-offense approach. Cf. Scheidler v. National Organization for
Women, Inc., 537 U.S. 393, 409 (2003) [16 Fla. L. Weekly Fed. S93a]
(“act or threat involving . . . extortion,” 18 U.S.C. §1961(1), contem-
plates “ ‘generic’ extortion” (some internal quotation marks omitted)).
But we have no reason to think Congress intended that approach for
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§924(e)(2)(A)(ii)—which uses no deeply rooted offense name like
“extortion” and contrasts with the offense-oriented language of a
neighboring provision.

Endeavoring to explain why Congress might have chosen
“involving” over “is” in §924(e)(2)(A)(ii), Shular suggests that
variation in state drug-offense terminology required a word more
approximate than “is.” But if Congress was concerned that state drug
offenses lacked clear, universally employed names, the evident
solution was to identify them instead by conduct. Using “involving”
rather than “is” does not clarify that the terms are names of offenses;
quite the opposite. See supra, at 7.

Shular asserts that to describe conduct rather than offenses,
Congress would have used the language of the elements clause of the
“violent felony” definition, which captures a crime that “has as an
element the use, attempted use, or threatened use of physical force
against the person of another.” §924(e)(2)(B)(i) (emphasis added). It
would have been awkward, however, to describe “possessing with
intent to manufacture or distribute”—requiring both possession and
intent—as “an element.” Congress may also have wanted to clarify
that the state offense need not include the identified conduct as a
formal element. Cf. Kawashima, 565 U.S., at 483-484 (the statutory
phrase “an offense that . . . involves fraud or deceit” “is not limited to
offenses that include fraud or deceit as formal elements” but extends
to offenses “that necessarily entail fraudulent or deceitful conduct”).
Whatever the reason, Congress’ choice not to describe each term in
§924(e)(2)(A)(ii) as “an element” neither refutes that those terms refer
to conduct nor shows that they refer to offenses.

Nor does the other clause of the “serious drug offense” definition
shed light on the question before us. Section 924(e)(2)(A)(i) includes
as “serious drug offenses” “offense[s] under” specific portions of the
U.S. Code.2 That provision, Shular observes, refers to fully defined
crimes. But “the divergent text of the two provisions” of the serious-
drug-offense definition, as the Government explains, “makes any
divergence in their application unremarkable.” Brief for United States
22. Congress’ decision to identify federal offenses by reference to the
U.S. Code does not speak to whether it identified state offenses by
reference to named offenses or conduct.

D
Shular expresses concern that rejecting a generic-offense approach

would yield an anomalous result. Unlike other drug laws, Shular
contends, the Florida law under which he was previously convicted
does not require that the defendant know the substance is illicit. Unless
§924(e)(2)(A)(ii) takes into account all the elements of the offense as
commonly understood, Shular maintains, defendants would face
ACCA enhancement based on outlier state laws.

As an initial matter, Shular overstates Florida’s disregard for mens
rea. Charged under Fla. Stat. §893.13(1)(a), a defendant unaware of
the substance’s illicit nature can raise that unawareness as an affirma-
tive defense, in which case the standard jury instructions require a
finding of knowledge beyond a reasonable doubt. §893.101(2); Fla.
Crim. Jury Instr. §25.2 (2020), https://www.floridasupremecourt.org/
content/download/568865/6425767/file/EntireDocument.rtf.

In any event, both parties’ interpretations of 18 U.S.C.
§924(e)(2)(A)(ii) achieve a measure of consistency. Resolving this
case requires us to determine which form of consistency Congress
intended: application of ACCA to all offenders who engaged in
certain conduct or to all who committed certain generic offenses (in
either reading, judging only by the elements of their prior convic-
tions). For the reasons explained, we are persuaded that Congress
chose the former.

E
Shular urges us to apply the rule of lenity in determining whether

§924(e)(2)(A)(ii) requires a generic-offense-matching analysis. The
rule “applies only when, after consulting traditional canons of
statutory construction, we are left with an ambiguous statute.” United
States v. Shabani, 513 U.S. 10, 17 (1994). Here, we are left with no
ambiguity for the rule of lenity to resolve. Section 924(e)(2)(A)(ii)’s
text and context leave no doubt that it refers to an offense involving
the conduct of “manufacturing, distributing, or possessing with intent
to manufacture or distribute, a controlled substance.” Because those
terms describe conduct and do not name offenses, a court applying
§924(e)(2)(A)(ii) need not delineate the elements of generic offenses.3

*    *    *
For the reasons stated, the judgment of the Court of Appeals for the

Eleventh Circuit is
Affirmed.

))))))))))))))))))
1We have also used the term “generic crime” to mean the crime “in general” as

opposed to “the specific acts in which an offender engaged on a specific occasion.”
Nijhawan v. Holder, 557 U.S. 29, 33-34 (2009) [21 Fla. L. Weekly Fed. S927a]. That
is not the sense in which we use “generic” in this opinion.

2Section 924(e)(2)(A)(i) provides that the term “serious drug offense” includes “an
offense under the Controlled Substances Act (21 U.S.C. [§]801 et seq.), the Controlled
Substances Import and Export Act (21 U.S.C. [§]951 et seq.), or chapter 705 of title 46
for which a maximum term of imprisonment of ten years or more is prescribed by law.”

3Shular argues in the alternative that even if §924(e)(2)(A)(ii) does not call for a
generic-offense-matching analysis, it requires knowledge of the substance’s illicit
nature. See Brief for Petitioner 23; Reply Brief 8-10. We do not address that argument.
Not only does it fall outside the question presented, Pet. for Cert. i, Shular disclaimed
it at the certiorari stage, Supp. Brief for Petitioner 3.

))))))))))))))))))
JUSTICE KAVANAUGH, concurring.
I join the Court’s opinion in full. In Part III-E of the opinion, the

Court rejects Shular’s argument for applying the rule of lenity. I write
separately to elaborate on why the rule of lenity does not apply here.

This Court’s longstanding precedents establish that the rule of
lenity applies when two conditions are met.

First, as the Court today says and as the Court has repeatedly held,
a court may invoke the rule of lenity only “ ‘after consulting tradi-
tional canons of statutory construction.’ ” Ante, at 10 (quoting United
States v. Shabani, 513 U.S. 10, 17 (1994)).1 In other words, a court
must first employ all of the traditional tools of statutory interpretation,
and a court may resort to the rule of lenity only “ ‘after seizing
everything from which aid can be derived.’ ” Ocasio v. United States,
578 U.S. ___, ___, n. 8 (2016) [26 Fla. L. Weekly Fed. S116a] (slip
op., at 13, n. 8) (quoting Muscarello v. United States, 524 U.S. 125,
138-139 (1998)). In summarizing the case law, Justice Scalia
underscored that the rule of lenity “ ‘comes into operation at the end
of the process of construing what Congress has expressed, not at the
beginning.’ ” A. Scalia & B. Garner, Reading Law: The Interpretation
of Legal Texts 298 (2012) (quoting Callanan v. United States, 364
U.S. 587, 596 (1961)). Of course, when “a reviewing court employs
all of the traditional tools of construction, the court will almost always
reach a conclusion about the best interpretation,” thereby resolving
any perceived ambiguity. Kisor v. Wilkie, 588 U.S. ___, ___ (2019)
[27 Fla. L. Weekly Fed. S1091a] (slip op., at 1) (KAVANAUGH, J.,
concurring in judgment). That explains why the rule of lenity rarely
comes into play.

Second, this Court has repeatedly explained that the rule of lenity
applies only in cases of “ ‘grievous’ ” ambiguity—where the court,
even after applying all of the traditional tools of statutory interpreta-
tion, “ ‘can make no more than a guess as to what Congress in-
tended.’ ” Ocasio, 578 U.S., at ___, n. 8 (slip op., at 13, n. 8) (quoting
Muscarello, 524 U.S., at 138-139). The Court has stated that the
“simple existence of some statutory ambiguity” is “not sufficient to
warrant application of that rule, for most statutes are ambiguous to
some degree.” Id., at 138. To be sure, as Justice Scalia rightly noted,
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the term “ ‘grievous ambiguity’ ” provides “ ‘little more than atmo-
spherics, since it leaves open the crucial question—almost invariably
present—of how much ambiguousness constitutes an ambiguity.’ ”
Reading Law, at 299 (quoting United States v. Hansen, 772 F. 2d 940,
948 (CADC 1985) (Scalia, J., for the court)); see also Kavanaugh,
Fixing Statutory Interpretation, 129 Harv. L. Rev. 2118 (2016). That
said, atmospherics can matter. Although the Court has not always
been perfectly consistent in its formulations, the Court has repeatedly
emphasized that a court must find not just ambiguity but “grievous
ambiguity” before resorting to the rule of lenity.2

To sum up: Under this Court’s longstanding precedents, the rule of
lenity applies when a court employs all of the traditional tools of
statutory interpretation and, after doing so, concludes that the statute
still remains grievously ambiguous, meaning that the court can make
no more than a guess as to what the statute means.

Because the Court correctly concludes that the rule of lenity does
not apply in this case, I join the Court’s opinion in full.
))))))))))))))))))

1See also, e.g., Ocasio v. United States, 578 U.S. ___, ___, n. 8 (2016) [26 Fla. L.
Weekly Fed. S116a] (slip op., at 13, n. 8); Robers v. United States, 572 U.S. 639, 646
(2014) [24 Fla. L. Weekly Fed. S734a]; Kasten v. Saint-Gobain Performance Plastics
Corp., 563 U.S. 1, 16 (2011) [22 Fla. L. Weekly Fed. S874a]; Abbott v. United States,
562 U.S. 8, 28, n. 9 (2010) [22 Fla. L. Weekly Fed. S726a]; United States v. Hayes, 555
U.S. 415, 429 (2009) [21 Fla. L. Weekly Fed. S643a]; Burgess v. United States, 553
U.S. 124, 135 (2008) [21 Fla. L. Weekly Fed. S185a]; Muscarello v. United States, 524
U.S. 125, 138 (1998); Caron v. United States, 524 U.S. 308, 316 (1998); United States
v. Wells, 519 U.S. 482, 499 (1997); Reno v. Koray, 515 U.S. 50, 65 (1995); Smith v.
United States, 508 U.S. 223, 239 (1993); Gozlon-Peretz v. United States, 498 U.S. 395,
410 (1991); Moskal v. United States, 498 U.S. 103, 108 (1990); Callanan v. United
States, 364 U.S. 587, 596 (1961). Cf. Chevron U.S.A. Inc. v. Natural Resources
Defense Council, Inc., 467 U.S. 837, 843, n. 9 (1984) (instructing courts to employ
“traditional tools of statutory construction” before concluding that a statute is
ambiguous and deferring to an agency’s reasonable interpretation).

2See, e.g., Shaw v. United States, 580 U.S. ___, ___ (2016) [26 Fla. L. Weekly Fed.
S405a] (slip op., at 8); Salman v. United States, 580 U.S. ___, ___ (2016) [26 Fla. L.
Weekly Fed. S402a] (slip op., at 11); Abramski v. United States, 573 U.S. 169, 188, n.
10 (2014) [24 Fla. L. Weekly Fed. S859a]; Robers, 572 U.S., at 646; United States v.
Castleman, 572 U.S. 157, 172-173 (2014) [24 Fla. L. Weekly Fed. S632a]; Barber v.
Thomas, 560 U.S. 474, 488 (2010) [22 Fla. L. Weekly Fed. S419a]; Dolan v. United
States, 560 U.S. 605, 621 (2010) [22 Fla. L. Weekly Fed. S457a]; Dean v. United
States, 556 U.S. 568, 577 (2009) [21 Fla. L. Weekly Fed. S823a]; Hayes, 555 U.S., at
429; Staples v. United States, 511 U.S. 600, 619, n. 17 (1994); Chapman v. United
States, 500 U.S. 453, 463 (1991); Huddleston v. United States, 415 U.S. 814, 831
(1974).

*        *        *

Criminal law—Aliens—Identity theft—Federal preemption—Immi-
gration Reform and Control Act—Aliens, who were not authorized to
work in United States, could be convicted under state law for fraudu-
lently using another person’s Social Security number on state and
federal tax-withholding forms submitted to their employers—Kansas
statutes under which respondents were convicted are not expressly
preempted by the Immigration Reform and Control Act of 1986—
Respondents’ argument that those laws are preempted by implication
is rejected

KANSAS, Petitioner v. RAMIRO GARCIA. KANSAS, Petitioner v. DONALDO
MORALES. KANSAS, Petitioner v. GUADALUPE OCHOA-LARA. U.S. Supreme
Court. Case No. 17-834. Argued October 16, 2019—Decided March 3, 2020. On Writ
of Certiorari to the Supreme Court of Kansas.

Syllabus
The Immigration Reform and Control Act of 1986 (IRCA) makes it unlawful to hire an

alien knowing that he or she is unauthorized to work in the United States. 8 U.S.C.
§§1324a(a)(1), (h)(3). IRCA requires employers to comply with a federal
employment verification system. §1324a(b). Using a federal work-authorization
form (I-9), they “must attest” that they have “verified” that any new employee,
regardless of citizenship or nationality, “is not an unauthorized alien” by examining
approved documents, e.g., a United States passport or an alien registration card,
§1324a(b)(1)(A). IRCA concomitantly requires all employees to complete an I-9
by their first day of employment and to attest that they are authorized to work.
§1324a(b)(2). Every employee must also provide certain personal information,
including name, address, birth date, Social Security number, e-mail address, and
telephone number. It is a federal crime for an employee to provide false information
on an I-9 or to use fraudulent documents to show work authorization. See 18 U.S.C.
§§1028, 1546. But it is not a federal crime for an alien to work without authoriza-

tion, and state laws criminalizing such conduct are preempted. Arizona v. United
States, 567 U.S. 387, 403-407. The I-9 forms and appended documentation, as well
as the employment verification system, may only be used for enforcement of the
Immigration and Nationality Act or other specified federal prohibitions. See
§§1324a(b)(5), (d)(2)(F). IRCA does not directly address the use of an employee’s
federal and state tax-withholding forms, the W-4 and K-4 respectively. Finally,
IRCA expressly “preempt[s] any State or local law imposing civil or criminal
sanctions . . . upon those who employ, or recruit or refer for a fee for employment,
unauthorized aliens.” §1324a(h)(2).

Kansas makes it a crime to commit “identity theft” or engage in fraud to obtain
a benefit. Respondents, three unauthorized aliens, were tried for fraudulently using
another person’s Social Security number on the W-4’s and K-4’s that they
submitted upon obtaining employment. They had used the same Social Security
numbers on their I-9 forms. Respondents were convicted, and the Kansas Court of
Appeals affirmed. A divided Kansas Supreme Court reversed, concluding that
§1324a(b)(5) expressly prohibits a State from using any information contained
within an I-9 as the basis for a state law identity theft prosecution of an alien who
uses another’s Social Security information in an I-9. The court deemed irrelevant
the fact that this information was also included in the W-4 and K-4. One justice
concurred based on implied preemption.

Held:
1. The Kansas statutes under which respondents were convicted are not

expressly preempted. IRCA’s express preemption provision applies only to
employers and those who recruit or refer prospective employees and is thus plainly
inapplicable. The Kansas Supreme Court instead relied on §1324a(b)(5), which
broadly restricts any use of an I-9, information “contained in” an I-9, and any
documents appended to an I-9, reasoning that respondents’ W-4’s and K-4’s used
the same false Social Security numbers contained in their I-9’s. The theory that no
information placed on an I-9 could ever be used by any entity or person for any
reason—other than the handful of federal statutes mentioned in §1324a(b)(5)—is
contrary to standard English usage. A tangible object can be “contained in” only
one place at any point in time, but information may be “contained in” many
different places. The mere fact that an I-9 contains an item of information, such as
a name or address, does not mean that information “contained in” the I-9 is used
whenever that name or address is used elsewhere. Nothing in §1324a(b)(5)’s text
supports the Kansas Supreme Court’s limiting interpretation to prosecuting aliens
for using a false identity to establish “employment eligibility.” And respondents’
express preemption argument cannot be saved by §1324a(d)(2)(F), which prohibits
use of the federal employment verification system “for law enforcement purposes
other than” enforcement of IRCA and the same handful of federal statutes
mentioned in §1324a(b)(5). This argument fails because it rests on a misunder-
standing of the meaning of the federal “employment verification system.” The sole
function of that system is to establish that an employee is not barred from working
in this country. The completion of tax-withholding documents plays no part in the
process of determining whether a person is authorized to work. Pp. 10-14.

2. Respondents’ argument that Kansas’s laws are preempted by implication is
also rejected. Pp. 15-20.

(a) The laws do not fall into a field that is implicitly reserved exclusively for
federal regulation, including respondents’ claimed field of “fraud on the federal
verification system.” The submission of tax-withholding forms is neither part of,
nor “related” to, the verification system. Employees may complete their W-4’s, K-
4’s, and I-9’s at roughly the same time, but IRCA plainly does not foreclose all state
regulation of information required as a precondition of employment. In arguing that
the State’s statutes require proof that the accused engaged in the prohibited conduct
for the purpose of getting a “benefit,” respondents conflate the benefit that results
from complying with the federal employment verification system with the benefit
of actually getting a job. Submitting W-4’s and K-4’s helped respondents get jobs,
but it did not assist them in showing that they were authorized to work in this coun-
try. Federal law does not create a comprehensive and unified system regarding the
information that a State may require employees to provide. Pp. 15-17.

(b) There is likewise no ground for holding that the Kansas statutes at issue
conflict with federal law. It is certainly possible to comply with both IRCA and the
Kansas statutes, and respondents do not suggest otherwise. They instead maintain
that the Kansas statutes, as applied in their prosecutions, stand as “an obstacle to the
accomplishment and execution of the full purposes” of IRCA—one of which is pur-
portedly that the initiation of any legal action against an unauthorized alien for
using a false identity in applying for employment should rest exclusively within the
prosecutorial discretion of federal authorities. Respondents analogize their case to
Arizona v. United States, 567 U.S., at 404-407, where the Court concluded that a
state law making it a crime for an unauthorized alien to obtain employment
conflicted with IRCA, which does not criminalize that conduct. But here, Congress
made no decision that an unauthorized alien who uses a false identity on tax-
withholding forms should not face criminal prosecution, and it has made using
fraudulent information on a W-4 a federal crime. Moreover, in the present cases,
there is certainly no suggestion that the Kansas prosecutions frustrated any federal
interests. Federal authorities played a role in all three cases, and the Federal
Government fully supports Kansas’s position in this Court. In the end, however, the
possibility that federal enforcement priorities might be upset is not enough to
provide a basis for preemption. The Supremacy Clause gives priority to “the Laws
of the United States,” not the criminal law enforcement priorities or preferences of
federal officers. Art. VI, cl. 2. Pp. 18-20.
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306 Kan. 1113, 401 P. 3d 588 (first judgment); 306 Kan. 1100, 401 P. 3d 155 (second
judgment); and 306 Kan. 1107, 401 P. 3d 159 (third judgment), reversed and remanded.

ALITO, J., delivered the opinion of the Court, in which ROBERTS, C. J., and
THOMAS, GORSUCH, and KAVANAUGH, JJ., joined. THOMAS, J., filed a
concurring opinion, in which GORSUCH, J., joined. BREYER, J., filed an opinion
concurring in part and dissenting in part, in which GINSBURG, SOTOMAYOR, and
KAGAN, JJ., joined.

))))))))))))))))))
JUSTICE ALITO delivered the opinion of the Court.
Kansas law makes it a crime to commit “identity theft” or engage

in fraud to obtain a benefit. Respondents—three aliens who are not
authorized to work in this country—were convicted under these
provisions for fraudulently using another person’s Social Security
number on state and federal tax-withholding forms that they submitted
when they obtained employment. The Supreme Court of Kansas held
that a provision of the Immigration Reform and Control Act of 1986
(IRCA), 100 Stat. 3359, expressly preempts the Kansas statutes at
issue insofar as they provide a basis for these prosecutions. We reject
this reading of the provision in question, as well as respondents’
alternative arguments based on implied preemption. We therefore
reverse.

I

A
The foundation of our laws on immigration and naturalization is

the Immigration and Nationality Act (INA), 66 Stat. 163, as amended,
8 U.S.C. §1101 et seq., which sets out the “ ‘terms and conditions of
admission to the country and the subsequent treatment of aliens
lawfully in the country.’ ” Chamber of Commerce of United States of
America v. Whiting, 563 U.S. 582, 587 (2011) [22 Fla. L. Weekly Fed.
S1028a]. As initially enacted, the INA did not prohibit the employ-
ment of illegal aliens, and this Court held that federal law left room for
the States to regulate in this field. See De Canas v. Bica, 424 U.S. 351,
353 (1976).

With the enactment of IRCA, Congress took a different approach.
IRCA made it unlawful to hire an alien knowing that he or she is
unauthorized to work in the United States. 8 U.S.C. §§1324a(a)(1)(A),
(h)(3). To enforce this prohibition, IRCA requires employers to
comply with a federal employment verification system. §1324a(b).
Using a federal work-authorization form (I-9), employers “must
attest” that they have “verified” that an employee “is not an unau-
thorized alien” by examining approved documents such as a United
States passport or alien registration card. §1324a(b)(1)(A); see also
§§1324a(b)(1)(B)-(D); 8 CFR §274a.2(a)(2) (2019) (establishing
Form I-9). This requirement applies to the hiring of any individual
regardless of citizenship or nationality. 8 U.S.C. §1324a(b)(1).
Employers who fail to comply may face civil and criminal sanctions.
See §§1324a(e)(4), (f); 8 CFR §274a.10. IRCA instructs employers
to retain copies of their I-9 forms and allows employers to make
copies of the documents submitted by employees to show their
authorization to work. 8 U.S.C. §§1324a(b)(3)-(4).

IRCA concomitantly imposes duties on all employees, regardless
of citizenship. No later than their first day of employment, all
employees must complete an I-9 and attest that they fall into a
category of persons who are authorized to work in the United States.
§1324a(b)(2); 8 CFR §274a.2(b)(1)(i)(A). In addition, under penalty
of perjury, every employee must provide certain personal informa-
tion—specifically: name, residence address, birth date, Social
Security number, e-mail address, and telephone number. It is a federal
crime for an employee to provide false information on an I-9 or to use
fraudulent documents to show authorization to work. See 18 U.S.C.
§§1028, 1546. Federal law does not make it a crime for an alien to
work without authorization, and this Court has held that state laws
criminalizing such conduct are preempted. Arizona v. United States,

567 U.S. 387, 403-407 (2012) [23 Fla. L. Weekly Fed. S437a]. But if
an alien works illegally, the alien’s immigration status may be
adversely affected. See 8 U.S.C. §§1255(c)(2), (8), 1227(a)(1)(C)(i).

While IRCA imposes these requirements on employers and
employees, it also limits the use of I-9 forms. A provision entitled
“Limitation on use of attestation form,” §1324a(b)(5), provides that
I-9 forms and “any information contained in or appended to such
form[s] may not be used for purposes other than for enforcement of”
the INA or other specified provisions of federal law, including those
prohibiting the making of a false statement in a federal matter (18
U.S.C. §1001), identity theft (§1028), immigration-document fraud
(§1546), and perjury (§1621). In addition, 8 U.S.C. §1324a(d)(2)(F)
prohibits use of “the employment verification system” “for law
enforcement purposes,” apart from the enforcement of the aforemen-
tioned federal statutes.

Although IRCA expressly regulates the use of I-9’s and documents
appended to that form, no provision of IRCA directly addresses the
use of other documents, such as federal and state tax-withholding
forms, that an employee may complete upon beginning a new job. A
federal regulation provides that all employees must furnish their
employers with a signed withholding exemption certificate when they
start a new job, but federal law apparently does not require the
discharge of an employee who fails to do so. See 26 CFR
§§31.3402(f)(2)-1, (5)-1 (2019). Instead, the regulation provides that
if an employee fails to provide a signed W-4, the employer must treat
the employee “as a single person claiming no exemptions.”
§31.3402(f)(2)-1(a). The submission of a fraudulent W-4, however,
is a federal crime. 26 U.S.C. §7205.

Kansas uses a tax-withholding form (K-4) that is similar to the
federal form. Kan. Stat. Ann. §79-3298 (2018 Cum. Supp.); Kansas
Dept. of Revenue, Notice 07-07: New K-4 Form for State Withhold-
ing (Sept. 5, 2007), www.orthodon.com/home/document/KS-
WithholdingForm.pdf; Kansas Dept. of Revenue, Kansas Withhold-
ing Form K-4, www.ksrevenue.org/k4info.html. Employees must
attest to the veracity of the information under penalty of perjury. Form
K-4, Kansas Employee’s Withholding Allowance Certificate (rev.
Nov. 2018), www.ksrevenue.org/pdf/k-4.pdf; Kan. Stat. Ann. §21-
5903; see also Kansas Dept. of Revenue, Tax Fraud Enforcement,
www.ksrevenue.org/taxfraud.html.

Finally, IRCA contains a provision that expressly “preempt[s] any
State or local law imposing civil or criminal sanctions (other than
through licensing and similar laws) upon those who employ, or recruit
or refer for a fee for employment, unauthorized aliens.” 8 U.S.C.
§1324a(h)(2) (emphasis added). This provision makes no mention of
state or local laws that impose criminal or civil sanctions on employ-
ees or applicants for employment. See ibid.

B
Like other States, Kansas has laws against fraud, forgeries, and

identity theft. These statutes apply to citizens and aliens alike and are
not limited to conduct that occurs in connection with employment.
The Kansas identity-theft statute criminalizes the “using” of any
“personal identifying information” belonging to another person with
the intent to “[d]efraud that person, or anyone else, in order to receive
any benefit.” Kan. Stat. Ann. §21-6107(a)(1). “[P]ersonal identifying
information” includes, among other things, a person’s name, birth
date, driver’s license number, and Social Security number. §21-
6107(e)(2). Kansas courts have interpreted the statute to cover the use
of another person’s Social Security number to receive the benefits of
employment. See State v. Meza, 38 Kan. App. 2d 245, 247-250, 165
P. 3d 298, 301-302 (2007).

Kansas’s false-information statute criminalizes, among other
things, “making, generating, distributing or drawing” a “written
instrument” with knowledge that it “falsely states or represents some
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material matter” and “with intent to defraud, obstruct the detection of
a theft or felony offense or induce official action.” §21-5824.

The respondents in the three cases now before us are aliens who are
not authorized to work in this country but nevertheless secured
employment by using the identity of other persons on the I-9 forms
that they completed when they applied for work. They also used these
same false identities when they completed their W-4’s and K-4’s. All
three respondents were convicted under one or both of the Kansas
laws just mentioned for fraudulently using another person’s Social
Security number on tax-withholding forms. We summarize the
pertinent facts related to these three prosecutions.

C
Ramiro Garcia. In August 2012, a local patrol officer stopped

Garcia for speeding and learned that Garcia had been previously
contacted by a financial crimes detective about possible identity theft.
App. 39-44, 89-91; 306 Kan. 1113, 1114, 401 P. 3d 588, 590 (2017).
Local authorities obtained the documents that Garcia had completed
when he began work at a restaurant, and a joint state-federal inves-
tigation discovered that Garcia had used another person’s Social
Security number on his I-9, W-4, and K-4 forms. The State then
charged Garcia with identity theft. The complaint alleged that, when
he began work at the restaurant, he used another person’s Social
Security number with the intent to defraud and in order to receive a
benefit. App. 9-10.

Donaldo Morales. A joint state-federal investigation of Morales
began after the Kansas Department of Labor notified a Social Security
agent that an employee at a local restaurant was using a Social
Security number that did not match the identifying information in the
department’s files. 306 Kan. 1100, 1101, 401 P. 3d 155, 156 (2017);
App. to Pet. for Cert. 73; App. 124-125, 168-170. A federal agent con-
tacted the restaurant and learned that Morales had used another
person’s Social Security number on his I-9, W-4, and K-4 forms. The
federal agent arrested Morales, who then admitted that he had bought
the Social Security number from someone he met in a park. App. 171-
172; 306 Kan., at 1101-1102, 401 P. 3d, at 156; App. to Pet. for
Cert.73. This information was turned over to state prosecutors, who
charged Morales with identity theft and making false information.
App. 124-125; 306 Kan., at 1101, 401 P. 3d, at 156.

Guadalupe Ochoa-Lara. Ochoa-Lara came to the attention of a
joint state-federal task force after officers learned that he had used a
Social Security number issued to someone else when he leased an
apartment. 306 Kan. 1107, 1108-1109, 401 P. 3d 159, 160-161
(2017). The individual to whom this number was lawfully assigned
advised the investigating officers that she had no knowledge that
another person was using her number, and she later told authorities
that income that she had not earned had been reported under her
number. Id., at 1109, 401 P. 3d, at 160. After contacting the restaurant
where Ochoa-Lara worked, investigators determined that he had also
used the same Social Security number to complete his I-9 and W-4
forms. Ibid. The State charged Ochoa-Lara with identity theft and
making false information for using another’s Social Security number
on those documents.

D
In all three cases, respondents argued before trial that IRCA

preempted their prosecutions. They relied on 8 U.S.C. §1324a(b)(5),
which, as noted, provides that I-9 forms and “any information
contained in or appended to such form[s] may not be used for
purposes other than for enforcement of” the INA or other listed federal
statutes. In response, the State dismissed the charges that were based
on I-9’s and agreed not to rely on the I-9’s at trial. The State main-
tained, however, that §1324a(b)(5) did not apply to the respondents’
use of false Social Security numbers on the tax-withholding forms.

The trial courts allowed the State to proceed with the charges based
on those forms. The State entered the K-4’s and W-4’s into evidence
against Garcia and Morales, and Ochoa-Lara stipulated to using a
stolen Social Security number on a W-4. App. 109-110; 306 Kan., at
1108-1109, 401 P. 3d, at 160-161.1 Respondents were convicted, and
three separate panels of the Kansas Court of Appeals affirmed their
convictions.

A divided Kansas Supreme Court reversed, concluding that “the
plain and unambiguous language of 8 U.S.C. §1324a(b)(5)” expressly
prohibits a State from using “any information contained within [an] I-
9 as the bas[i]s for a state law identity theft prosecution of an alien who
uses an-other’s Social Security information in an I-9.” 306 Kan., at
1130-1131, 401 P. 3d at 599 (emphasis deleted). The court added that
“[t]he fact that this information was included in the W-4 and K-4 did
not alter the fact that it was also part of the I-9.” Id., at 1131, 401 P. 3d,
at 599. In deciding the appeal on these grounds, the court appears to
have embraced the proposition that any fact to which an employee
attests in an I-9 is information that is “contained in” the I-9 and is thus
subject to the restrictions imposed by §1324a(b)(5), namely, that this
fact cannot be used by anyone for any purpose other than the few
listed in that provision. Nevertheless, the court suggested that its
holding did not sweep this broadly but was instead limited to the pros-
ecution of aliens for using a false identity to establish “employment
eligibility.” Id., at 1126, 1131, 401 P. 3d, at 596, 600.

Justice Luckert concurred based on implied, not express, preemp-
tion. In her view, IRCA occupies “the field” within which the
prosecutions at issue fell, namely, “the use of false documents,
including those using the identity of others, when an unauthorized
alien seeks employment.” Id. at 1136, 401 P. 3d, at 602. Justice
Luckert also opined that the Kansas statutes, as applied in these cases,
conflict with IRCA because they “usur[p] federal enforcement
discretion” regarding the treatment of aliens who obtain employment
even though they are barred from doing so under federal law. Ibid.,
401 P. 3d, at 603.

Two members of the court, Justices Biles and Stegall, dissented,
and we granted review. 586 U.S. ___ (2019).

II
The Supremacy Clause provides that the Constitution, federal

statutes, and treaties constitute “the supreme Law of the Land.” Art.
VI, cl. 2. The Clause provides “a rule of decision” for determining
whether federal or state law applies in a particular situation.
Armstrong v. Exceptional Child Center, Inc., 575 U.S. 320, 324
(2015) [25 Fla. L. Weekly Fed. S184a]. If federal law “imposes
restrictions or confers rights on private actors” and “a state law confers
rights or imposes restrictions that conflict with the federal law,” “the
federal law takes precedence and the state law is preempted.” Murphy
v. National Collegiate Athletic Assn., 584 U.S. ___, ___ (2018) [27
Fla. L. Weekly Fed. S233a] (slip op., at 22).

In all cases, the federal restrictions or rights that are said to conflict
with state law must stem from either the Constitution itself or a valid
statute enacted by Congress. “There is no federal preemption in
vacuo,” without a constitutional text, federal statute, or treaty made
under the authority of the United States. Puerto Rico Dept. of
Consumer Affairs v. ISLA Petroleum Corp., 485 U.S. 495, 503 (1988);
see also Whiting, 563 U.S., at 599 (preemption cannot be based on “a
‘freewheeling judicial inquiry into whether a state statute is in tension
with federal objectives.’ ”) (citation omitted); Virginia Uranium, Inc.
v. Warren, 587 U.S. ___, ___ (2019) [27 Fla. L. Weekly Fed. S903a]
(lead opinion of GORSUCH, J.) (slip op., at 3) (“Invoking some
brooding federal interest or appealing to a judicial policy preference”
does not show preemption).

In some cases, a federal statute may expressly preempt state law.
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See Pacific Gas & Elec. Co. v. State Energy Resources Conservation
and Development Comm’n, 461 U.S. 190, 203 (1983) (“It is well
established that within constitutional limits Congress may preempt
state authority by so stating in express terms.”). But it has long been
established that preemption may also occur by virtue of restrictions or
rights that are inferred from statutory law. See, e.g., Osborn v. Bank
of United States, 9 Wheat. 738, 865 (1824) (rejecting argument that a
federal exemption from state regulation “not being expressed, ought
not to be implied by the Court”). And recent cases have often held
state laws to be impliedly preempted. See, e.g., Arizona 567 U.S., at
400-408; Kurns v. Railroad Friction Products Corp., 565 U.S. 625,
630-631 (2012) [23 Fla. L. Weekly Fed. S157a]; PLIVA, Inc. v.
Mensing, 564 U.S. 604, 617-618 (2011) [22 Fla. L. Weekly Fed.
S1222a].

In these cases, respondents do not contend that the Kansas statutes
under which they were convicted are preempted in their entirety.
Instead, they argue that these laws must yield only insofar as they
apply to an unauthorized alien’s use of false documents on forms
submitted for the purpose of securing employment. In making this
argument, respondents invoke all three categories of preemption
identified in our cases. They defend the Kansas Supreme Court’s
holding that provisions of IRCA expressly bar their prosecutions. And
they also argue that the decision below is supported by “field” or
“conflict” preemption or some combination of the two. We consider
these arguments in turn.

III
We begin with the argument that the state criminal statutes under

which respondents were convicted are expressly preempted.
As noted, IRCA contains a provision that expressly preempts state

law, but it is plainly inapplicable here. That provision applies only to
the imposition of criminal or civil liability on employers and those
who receive a fee for recruiting or referring prospective employees.
8 U.S.C. §1324a(h)(2). It does not mention state or local laws that
impose criminal or civil sanctions on employees or applicants for
employment.

The Kansas Supreme Court did not base its holding on this
provision but instead turned to §1324a(b)(5), which is far more than
a preemption provision. This provision broadly restricts any use of an
I-9, information contained in an I-9, and any documents appended to
an I-9. Thus, unlike a typical preemption provision, it applies not just
to the States but also to the Federal Government and all private actors.

The Kansas Supreme Court thought that the prosecutions in these
cases ran afoul of this provision because the charges were based on
respondents’ use in their W-4’s and K-4’s of the same false Social
Security numbers that they also inserted on their I-9’s. Taken at face
value, this theory would mean that no information placed on an I-9—
including an employee’s name, residence address, date of birth,
telephone number, and e-mail address—could ever be used by any
entity or person for any reason.

This interpretation is flatly contrary to standard English usage. A
tangible object can be “contained in” only one place at any point in
time, but an item of information is different. It may be “contained in”
many different places, and it is not customary to say that a person uses
information that is contained in a particular source unless the person
makes use of that source.

Consider a person’s e-mail address, one of the bits of information
that is called for on an I-9. A person’s e-mail address may be
“contained in” a great many places. Individuals often provide their e-
mail addresses to a wide circle of friends, acquaintances, online
vendors, work-related contacts, and others. In addition, the records of
every recipient of an e-mail from a particular person will contain that
address.2 In ordinary speech, no one would say that a person who uses
an e-mail address has used information that is contained in all these

places.
Suppose that John used his e-mail address five years ago to

purchase a pair of shoes and that the vendor has that address in its files.
Suppose that John now sends an e-mail to Mary and that Mary sends
an e-mail reply. No one would say that Mary has used information
contained in the files of the shoe vendor.

Or consider this bit of information: that the first man set foot on the
moon on July 20, 1969.3 That fact was reported in newspapers around
the world, from Neil Armstrong’s hometown newspaper, the
Wapakoneta (Ohio) Daily News4 to the Soviet newspaper Izvestia.5

Suppose that an elementary school student writes a report in which she
states that the first man walked on the moon in 1969. No one would
say that the student used information contained in the Wapakoneta
Daily News or Izvestia if she never saw those publications. But it
would be natural to say that the student used information contained in
a book in the school library if that is where she got the information for
her report.

Accordingly, the mere fact that an I-9 contains an item of informa-
tion, such as a name or address, does not mean that information
“contained in” the I-9 is used whenever that name or address is later
employed.

If this were not so, strange consequences would ensue. Recall that
8 U.S.C. §1324a(b)(5) applies to the Federal Government. Under 26
U.S.C. §7205, it is a crime to willfully supply false information on a
W-4, and this provision is not among those listed in 8 U.S.C.
§1324a(b)(5). Thus, if an individual provided the same false informa-
tion on an I-9 and a W-4, the Federal Government could not prosecute
this individual under 26 U.S.C. §7205 even if the Government made
no use whatsoever of the I-9. And that is just the beginning.

Suppose that an employee truthfully states on his I-9 that his name
is Jim Smith. Under the interpretation of 8 U.S.C. §1324a(b)(5) that
the Kansas Supreme Court seemingly adopted, no one could use Jim’s
name for any purpose. If he robbed a bank, prosecutors could not use
his name in an indictment. His employer could not cut a paycheck
using that name. His sister could not use his name to mail him a
birthday card.

The Kansas Supreme Court tried to fend off these consequences by
suggesting that its interpretation applied only to the prosecution of
aliens for using a false identity to establish “employment eligibility.”
306 Kan., at 1126, 401 P. 3d, at 596. But there is no trace of these
limitations in the text of §1324a(b)(5). The point need not be bela-
bored any further: The argument that §1324a(b)(5) expressly bars
respondents’ prosecutions cannot be defended.

Apparently recognizing this, respondents turn to §1324a(d)(2)(F),
which prohibits use of the federal employment verification system6

“for law enforcement purposes other than” enforcement of IRCA and
the same handful of federal statutes mentioned in §1324a(b)(5): 18
U.S.C. §1001 (false statements), §1028 (identity theft), §1546
(immigration-document fraud), and §1621 (perjury).

This argument fails because it rests on a misunderstanding of the
meaning of the federal “employment verification system.” The sole
function of that system is to establish that an employee is not barred
from working in this country due to alienage. As described in
§1324a(b), the system includes the steps that an employee must take
to establish that he or she is not prohibited from working, the steps that
an employer must take to verify the employee’s status, and certain
related matters—such as the preservation and copying of records that
are used to show authorization to work.

The federal employment verification system does not include
things that an employee must or may do to satisfy requirements
unrelated to work authorization. And completing tax-withholding
documents plays no part in the process of determining whether a
person is authorized to work.7 Instead, those documents are part of the
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apparatus used to enforce federal and state income tax laws.8

For all these reasons, there is no express preemption in these cases.

IV
We therefore proceed to consider respondents’ alternative

argument that the Kansas laws, as applied, are preempted by implica-
tion. This argument, like all preemption arguments, must be grounded
“in the text and structure of the statute at issue.” CSX Transp., Inc. v.
Easterwood, 507 U.S. 658, 664 (1993).

A
Respondents contend, first, that the Kansas statutes, as applied, fall

into a field that is implicitly reserved exclusively for federal regula-
tion. In rare cases, the Court has found that Congress “legislated so
comprehensively” in a particular field that it “left no room for
supplementary state legislation,” R.J. Reynolds Tobacco Co. v.
Durham County, 479 U.S. 130, 140 (1986), but that is certainly not the
situation here.

In order to determine whether Congress has implicitly ousted the
States from regulating in a particular field, we must first identify the
field in which this is said to have occurred. In their merits brief in this
Court, respondents’ primary submission is that IRCA preempts “the
field of fraud on the federal employment verification system,” Brief
for Respondents 41 (quotation altered), but this argument fails
because, as already explained, the submission of tax-withholding
forms is not part of that system.

At some points in their brief, respondents define the supposedly
preempted field more broadly as the “field relating to the federal
employment verification system,” id., at 42 (emphasis added); see also
id., at 40, but this formulation does not rescue the argument. The
submission of tax-withholding forms is fundamentally unrelated to
the federal employment verification system because, as explained,
those forms serve entirely different functions. The employment
verification system is designed to prevent the employment of
unauthorized aliens, whereas tax-withholding forms help to enforce
income tax laws. And using another person’s Social Security number
on tax forms threatens harm that has no connection with immigration
law.

For instance, using another person’s Social Security number on
tax-withholding forms affects the wages reported to federal and state
tax authorities. In addition, many benefits—such as those for disabil-
ity, unemployment, and retirement—are tied to an individual’s work
status and income. Inaccurate data also affect the accuracy of a State’s
tax information.9

It is true that employees generally complete their W-4’s and K-4’s
at roughly the same time as their I-9’s, but IRCA plainly does not
foreclose all state regulation of information that must be supplied as
a precondition of employment. New employees may be required by
law to provide all sorts of information that has nothing to do with
authorization to work in the United States, such as information about
age (for jobs with a minimum age requirement), educational degrees,
licensing, criminal records, drug use, and personal information needed
for a background check. IRCA surely does not preclude States from
requiring and regulating the submission of all such information.

Respondents suggest that federal law precludes their prosecutions
because both the Kansas identity-theft statute and the Kansas false-
information statute require proof that the accused engaged in the
prohibited conduct for the purpose of getting a “benefit.” Their
argument is as follows. Since the benefit alleged by the prosecution in
these cases was getting a job, and since the employment verification
system concerns authorization to work, the theory of respondents’
prosecutions is related to that system.

This argument conflates the benefit that results from complying
with the federal employment verification system (verifying authoriza-

tion to work in the United States) with the benefit of actually getting
a job. Submitting W-4’s and K-4’s helped respondents get jobs, but
this did not in any way assist them in showing that they were autho-
rized to work in this country. Thus, respondents’ “relating to” argu-
ment must be rejected, as must the even broader definitions of the
putatively preempted field advanced by respondents at earlier points
in this litigation.

Contrary to respondents’ suggestion, IRCA certainly does not bar
all state regulation regarding the “use of false documents . . . when an
unauthorized alien seeks employment.” Brief in Opposition 21. Nor
does IRCA exclude a State from the entire “field of employment
verification.” Id., at 22. For example, IRCA certainly does not prohibit
a public school system from requiring applicants for teaching
positions to furnish legitimate teaching certificates. And it does not
prevent a police department from verifying that a prospective officer
does not have a record of abusive behavior.

Respondents argue that field preemption in these cases “follows
directly” from our decision in Arizona, 567 U.S. 387, Brief for
Respondents 45-46, but that is not so. In Arizona, relying on our prior
decision in Hines v. Davidowitz, 312 U.S. 52 (1941), we held that
federal immigration law occupied the field of alien registration. 567
U.S., at 400-402. “Federal law,” we observed, “makes a single
sovereign responsible for maintaining a comprehensive and unified
system to keep track of aliens within the Nation’s borders.” Id., at 401-
402. But federal law does not create a comprehensive and unified
system regarding the information that a State may require employees
to provide.

In sum, there is no basis for finding field preemption in these cases.

B
We likewise see no ground for holding that the Kansas statutes at

issue conflict with federal law. It is certainly possible to comply with
both IRCA and the Kansas statutes, and respondents do not suggest
otherwise. They instead maintain that the Kansas statutes, as applied
in their prosecutions, stand as “an obstacle to the accomplishment and
execution of the full purposes” of IRCA—one of which is purportedly
that the initiation of any legal action against an unauthorized alien for
using a false identity in applying for employment should rest exclu-
sively within the prosecutorial discretion of federal authorities. Brief
for Respondents 49-55. Allowing Kansas to bring prosecutions like
these, according to respondents, would risk upsetting federal enforce-
ment priorities and frustrating federal objectives, such as obtaining the
cooperation of unauthorized aliens in making bigger cases. Ibid.

Respondents analogize these cases to our holding in Arizona, 567
U.S., at 404-407—that a state law making it a crime for an unautho-
rized alien to obtain employment conflicted with IRCA, which does
not criminalize that conduct—but respondents’ analogy is unsound.
In Arizona, the Court inferred that Congress had made a considered
decision that it was inadvisable to criminalize the conduct in question.
In effect, the Court concluded that IRCA implicitly conferred a right
to be free of criminal (as opposed to civil) penalties for working
illegally, and thus a state law making it a crime to engage in that
conduct conflicted with this federal right.

Nothing similar is involved here. In enacting IRCA, Congress did
not decide that an unauthorized alien who uses a false identity on tax-
withholding forms should not face criminal prosecution. On the
contrary, federal law makes it a crime to use fraudulent information on
a W-4. 26 U.S.C. §7205.

The mere fact that state laws like the Kansas provisions at issue
overlap to some degree with federal criminal provisions does not even
begin to make a case for conflict preemption. From the beginning of
our country, criminal law enforcement has been primarily a responsi-
bility of the States, and that remains true today. In recent times, the
reach of federal criminal law has expanded, and there are now many
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instances in which a prosecution for a particular course of conduct
could be brought by either federal or state prosecutors. Our federal
system would be turned upside down if we were to hold that federal
criminal law preempts state law whenever they overlap, and there is
no basis for inferring that federal criminal statutes preempt state laws
whenever they overlap. Indeed, in the vast majority of cases where
federal and state laws overlap, allowing the States to prosecute is
entirely consistent with federal interests.

In the present cases, there is certainly no suggestion that the Kansas
prosecutions frustrated any federal interests. Federal authorities
played a role in all three cases, and the Federal Government fully
supports Kansas’s position in this Court. In the end, however, the
possibility that federal enforcement priorities might be upset is not
enough to provide a basis for preemption. The Supremacy Clause
gives priority to “the Laws of the United States,” not the criminal law
enforcement priorities or preferences of federal officers. Art. VI, cl. 2.

Finally, contrary to respondents’ suggestion, these cases are very
different from Buckman Co. v. Plaintiffs’ Legal Comm., 531 U.S. 341
(2001), and Wisconsin Dept. of Industry v. Gould Inc., 475 U.S. 282
(1986). In Buckman Co., the preempted state tort claim for fraud on
the Food and Drug Administration threatened serious disruption of the
sensitive and highly technical process of approving medical devices.
531 U.S., at 347-353. In these cases, the state prosecutions posed no
comparable risk.

In Gould, the decision rested on a special preemption rule govern-
ing state laws regulating matters that the National Labor Relations Act
“protects, prohibits, or arguably protects.” 475 U.S., at 286-289; San
Diego Building Trades Council v. Garmon, 359 U.S. 236, 246 (1959).
No similar rule is operative or appropriate here.

*    *    *
For these reasons, the judgments of the Supreme Court of Kansas

are reversed, and these cases are remanded for further proceedings not
inconsistent with this opinion.

It is so ordered.
))))))))))))))))))

1In Morales’s bench trial, the State also introduced into evidence his I-9 and a
photocopy of a permanent resident card and Social Security card that was appended to
his I-9. App. 152-154, 178-179. The trial court, however, explicitly assured Morales
that it would not make any findings based on the I-9, and defense counsel did not
further object to the introduction of the I-9 into evidence. Id., at 150-151. Before the
state appellate courts, Morales did not argue that admitting the I-9 and photocopy was
error. Nor did his brief in opposition to certiorari argue that the admission of these
exhibits provided a ground for relief under federal law. See this Court’s Rule 15.2.

2Of course, a considerate sender may remember to put the addresses in the BCC
line.

3Twentieth Century Almanac 405 (R. Ferrell & J. Bowman eds. 1984); NASA, The
First Person on the Moon (last updated Apr. 9, 2009), www.nasa.gov/audience/
forstudents/k-4/stories/first-person-on-moon.html.

4Neil Steps on the Moon, Wapakoneta Daily News, July 21, 1969, p. 1, https://
blogs.loc.gov/headlinesandheroes/2019/08/newspaper-coverage-of-one-giant-leap-
for-mankind.

5See The First Steps: Luna Took the Envoys of the Earth, Izvestia, Moscow
Evening ed., Jul. 21, 1969, p. 1 (transl.); NASA, Astronautics and Aeronautics, 1969:
Chronology on Science, Technology, and Policy 233 (NASA SP-4014 1970); see also
McFall-Johnsen, Newspaper Front Pages From 50 Years Ago Reveal How the World
Reacted to the Apollo 11 Moon Landing, Business Insider US, July 20, 2019, http://
www.businessinsider.com/apollo-11-moon-landing-newspaper-front-pages-2019-7/.

6This provision refers to “the system,” but it is apparent that this means “the
employment verification system,” which is described in some detail in §1324a(b).
There is no other system to which this reference could plausibly refer.

7Moreover, these documents are not always submitted when an employee begins
a job. Instead, new W-4’s and K-4’s may be, and often are, completed at later dates
when an employee wishes to make changes that affect the amount of withholding. 26
CFR §31.3402(f)(2)-1; IRS, Publication 505: Tax Withholding and Estimated Tax 3
(May 15, 2019) (“During the year, changes may occur . . . . When this happens, you
may need to give your employer a new Form W-4 . . . . Otherwise, if you want to change
your withholding allowances for any reason, you can generally do that whenever you
wish”); Kansas Dept. of Revenue, Kansas Withholding Form K-4,
www.ksrevenue.org/k4info.html.

8Respondents also contend that 18 U.S.C. §1546(c) expressly preempts the relevant

Kansas statutes as applied in their prosecutions, but it is impossible to see any basis for
that argument in the statutory text. This subsection, which is part of a provision that
criminalizes certain conduct relating to immigration and authorization to work,
provides that the section “does not prohibit any lawfully authorized investigative,
protective, or intelligence activity” of a federal or state law enforcement agency, a
federal intelligence agency, or others engaged in certain activity relating to the
prosecution of organized crime. How this provision can be seen as expressly barring
respondents’ prosecutions is a mystery.

9See, e.g., Kansas Dept. of Revenue, Annual Reports,
www.ksrevenue.org/prannualreport.html; Kansas Dept. of Revenue, Tax Fraud
Enforcement, www.ksrevenue.org/taxfraud.html.

))))))))))))))))))
JUSTICE THOMAS, with whom JUSTICE GORSUCH joins,

concurring.
I agree that Kansas’ prosecutions and convictions of respondents

for identity theft and making false information are not pre-empted by
§101(a)(1) of the Immigration Reform and Control Act of 1986, 8
U.S.C. §1324a. I write separately to reiterate my view that we should
explicitly abandon our “purposes and objectives” pre-emption
jurisprudence.

The founding generation treated conflicts between federal and state
laws as implied repeals. PLIVA, Inc. v. Mensing, 564 U.S. 604, 622
(2011) [22 Fla. L. Weekly Fed. S1222a] (plurality opinion). Then, as
now, courts disfavored repeals by implication. See, e.g., Warder v.
Arell, 2 Va. 282, 299 (1796) (opinion of President Judge); 2 T.
Cunningham, A New and Complete Law-Dictionary (2d ed. 1771)
(defining “Statute”); 4 M. Bacon, A New Abridgment of the Law 638
(3d ed. 1768). To overcome this disfavor, legislatures included non
obstante clauses in statutes. See Nelson, Preemption, 86 Va. L. Rev.
225, 237-240, and nn. 42-44 (2000) (collecting examples). Courts un-
derstood non obstante provisions to mean that, “[r]ather than straining
the new statute in order to harmonize it with prior law, [they] were
supposed to give the new statute its natural meaning and to let the
chips fall where they may.” Id., at 242.

The Founders included a non obstante provision in the Supremacy
Clause. It directs that “the Judges in every State shall be bound” by the
“Constitution, and the Laws of the United States which shall be made
in Pursuance thereof; and all Treaties made, or which shall be made,
under the Authority of the United States, . . . any Thing in the Constitu-
tion or Laws of any state to the Contrary notwithstanding.” Art. VI, cl.
2. If we interpret the Supremacy Clause as the founding generation
did, our task is straightforward. We must use the accepted methods of
interpretation to ascertain whether the ordinary meaning of federal
and state law “directly conflict.” Wyeth v. Levine, 555 U.S. 555, 590
(2009) [21 Fla. L. Weekly Fed. S675a] (THOMAS, J., concurring in
judgment). “[F]ederal law pre-empts state law only if the two are in
logical contradiction.” Merck Sharp & Dohme Corp. v. Albrecht, 587
U.S. ___, ___ (2019) [27 Fla. L. Weekly Fed. S828a] (THOMAS, J.,
concurring) (slip op., at 2); see also Nelson, supra, at 236-237.

The doctrine of “purposes and objectives” pre-emption
impermissibly rests on judicial guesswork about “broad federal policy
objectives, legislative history, or generalized notions of congressional
purposes that are not contained within the text of federal law.” Wyeth,
supra, at 587 (opinion of THOMAS, J.); see also Arizona v. United
States, 567 U.S. 387, 440 (2012) [23 Fla. L. Weekly Fed. S437a]
(THOMAS, J., concurring in part and dissenting in part). I therefore
cannot apply “purposes and objectives” pre-emption doctrine, as it is
contrary to the Supremacy Clause.*

In these cases, the Court correctly distinguishes our “purposes and
objectives” precedents and does not engage in a “ ‘freewheeling
judicial inquiry into whether a state statute is in tension with federal
objectives.’ ” Wyeth, supra, at 588 (opinion of THOMAS, J.) (quoting
Bates v. Dow Agrosciences LLC, 544 U.S. 431, 459 (2005) [18 Fla. L.
Weekly Fed. S255a] (THOMAS, J., concurring in judgment in part
and dissenting in part)). It also acknowledges that “[t]he Supremacy
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Clause gives priority to ‘the laws of the United States,’ not the
criminal law enforcement priorities or preferences of federal officers.”
Ante, at 19. Because the Court rejects respondents’ “purposes and
objectives” argument without atextual speculation about legislative
intentions, I join its opinion in full.
))))))))))))))))))

*I am also skeptical of field pre-emption, “at least as applied in the absence of a
congressional command that a particular field be preempted.” Camps New-
found/Owatonna, Inc. v. Town of Harrison, 520 U.S. 564, 617 (1997) (THOMAS, J.,
dissenting). For today, however, it suffices to say that the Court correctly applies our
field pre-emption precedents and that “nothing in the text of the relevant federal statutes
indicates that Congress intended” to pre-empt a pertinent field. Arizona, 567 U.S., at
439 (opinion of THOMAS, J.).

))))))))))))))))))
JUSTICE BREYER, with whom JUSTICE GINSBURG, JUS-

TICE SOTOMAYOR, and JUSTICE KAGAN join, concurring in
part and dissenting in part.

I agree with the majority that nothing in the Immigration Reform
and Control Act of 1986 (IRCA), 100 Stat. 3359, expressly preempts
Kansas’ criminal laws as they were applied in the prosecutions at issue
here. But I do not agree with the majority’s conclusion about implied
preemption.

When we confront a question of implied preemption, the words of
the statute are especially unlikely to determine the answer by them-
selves. Nonetheless, in my view, IRCA’s text, together with its
structure, context, and purpose, make it “ ‘clear and manifest’ ” that
Congress has occupied at least the narrow field of policing fraud
committed to demonstrate federal work authorization. Arizona v.
United States, 567 U.S. 387, 400 (2012) [23 Fla. L. Weekly Fed.
S437a] (quoting Rice v. Santa Fe Elevator Corp., 331 U.S. 218, 230
(1947)); see Brief for United States as Amicus Curiae in Puente
Arizona v. Arpaio, No. 15-15211 etc. (CA9), p. 15 (contending that
the Act preempts state criminal laws “to the extent they regulate fraud
committed to demonstrate authorization to work in the United States
under federal immigration law”); Tr. of Oral Arg. 22-23 (standing by
the Government’s position in Puente Arizona). That is to say, the Act
reserves to the Federal Government—and thus takes from the States—
the power to prosecute people for misrepresenting material in-
formation in an effort to convince their employer that they are
authorized to work in this country.

The Act creates what we have called “a comprehensive scheme” to
“comba[t] the employment of illegal aliens.” Hoffman Plastic
Compounds, Inc. v. NLRB, 535 U.S. 137, 147 (2002) [15 Fla. L.
Weekly Fed. S178a]. To that end, the statute’s text sets forth highly
detailed requirements. The Act specifies, for example: that employers
and employees must affirm in writing that the employee is authorized
to work in the United States, 8 U.S.C. §§1324a(b)(1)(A), (b)(2); that
only certain documents suffice to demonstrate identity and work
authorization (e.g., a passport or alien-registration card),
§§1324a(b)(1)(B)-(D); that employers and employees must affirm the
truthfulness of the information they have given by “a hand-written or
an electronic signature,” §§1324a(b)(1)(A), (b)(2); that all this
information must be consolidated on the I-9 form, ibid.; that the
employer must store the I-9 in “paper, microfiche, microfilm, or
electronic” form, typically for three years, §1324a(b)(3); and that em-
ployers must make it available for federal inspection, ibid.

IRCA also contains two carefully calibrated sets of sanctions for
noncompliance. On the employer side, the Act makes it unlawful for
employers to hire someone without complying with the I-9 process,
§1324a(a)(1)(B), or to recruit, hire, or employ someone the employer
knows to be unauthorized, §§1324a(a)(1)(A), (a)(2). The Act subjects
employers who violate these prohibitions to an escalating series of
civil and criminal penalties. See §§1324a(e)(4)-(5), (f). It also
expressly “preempt[s] any State or local law imposing civil or

criminal sanctions” on those employers, but with a saving clause that
gives States some room to regulate employers (and only employers)
in this area “through licensing and similar laws.” §1324a(h)(2); see
also Chamber of Commerce of United States of America v. Whiting,
563 U.S. 582, 587 (2011) [22 Fla. L. Weekly Fed. S1028a].

On the employee side, IRCA is somewhat more lenient. Employ-
ees, unlike employers, are not subject to punishment for mere failure
to complete the paperwork that the Act requires. See §1324a(e)(5).
And while employees who work without authorization may suffer
adverse immigration consequences, unauthorized work does not by
itself trigger federal criminal prosecution. See Arizona, 567 U.S., at
404-405 (citing §§1227(a)(1)(C)(i), 1255(c)(2), (c)(8)). Rather, the
Act makes it a federal crime for anyone to commit fraud “for the
purpose of satisfying” the Act’s requirements. 18 U.S.C. §1546(b).

Our precedent demonstrates that IRCA impliedly preempts state
laws that trench on Congress’ detailed and delicate design. In Arizona,
we invalidated a state law that made it a crime for an unauthorized
alien to work. 567 U.S., at 403. In reaching that conclusion, we
acknowledged that the Act’s employer-related sections contain an
express preemption provision, while the employee-related provisions
do not. Id., at 406. Even so, the Act’s employee-related provisions
retained, through implication, preemptive force. Id., at 406-407.

Congress, we explained, “made a deliberate choice not to impose
criminal penalties on aliens who” merely “seek, or engage in,
unauthorized employment.” Id., at 405. The Act puts combating the
employment of unauthorized aliens at the forefront of federal
immigration policy. Id., at 404. But it also reflects “a considered
judgment” not to pursue that goal at all costs. Id., at 405. “Unautho-
rized workers trying to support their families” usually “pose less
danger than alien smugglers or aliens who commit a serious crime.”
Id., at 396. And they may have “children born in the United States,
long ties to the community,” or other attributes that could counsel in
favor of prosecutorial restraint. Ibid.

We ultimately held in Arizona that the States thus may not make
criminal what Congress did not, for any such state law “would
interfere with the careful balance struck by Congress with respect to
unauthorized employment of aliens.” Id., at 406. Given that “obstacle
to the regulatory system Congress chose,” we concluded that the state
law at issue conflicted with the federal Act and was therefore pre-
empted. Id., at 406-407.

State laws that police fraud committed to demonstrate federal work
authorization are similarly preempted. Even though IRCA
criminalizes that conduct, the Act makes clear that only the Federal
Government may prosecute people for misrepresenting their federal
work-authorization status. This is so for two reasons.

First, the Act takes from the States the most direct means of
policing work-authorization fraud. It prohibits States from using for
that purpose both the I-9 and the federal employment verification
system more generally. See 8 U.S.C. §§1324a(b)(5), (d)(2)(F). Those
two provisions strongly suggest that the Act occupies the field of
policing fraud committed to demonstrate federal work authorization.
Otherwise, their express prohibitions would not constrain the States
in any meaningful way. States could evade the Act simply by creating
their own work-authorization form with the same requirements as the
I-9, requiring employees to submit that form at the same time as the I-
9, and prosecuting employees who make misrepresentations on the
state form. No one contends that the States may do that.

Second, consider another part of our decision in Arizona. We also
addressed in that case a different federal statute, one establishing a
federal alien-registration system. See 567 U.S., at 400-403. Pointing
to that statute’s “full set of standards governing alien registration,
including the punishment for noncompliance,” we concluded that
Congress had enacted “a comprehensive and unified system to keep
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track of aliens within the Nation’s borders.” Id., at 401-402. The
statute therefore left no room for a state law designed to police
violations of the federal alien-registration system. Similarly, IRCA’s
intricate procedures and penalties create a comprehensive and unified
system to keep track of who is authorized to work within the Nation’s
borders. See supra, at 2-3. This too shows that criminal enforcement
falls to the Federal Government alone.

Nor does it matter that the state statutes invalidated in Arizona had
expressly targeted aliens. In preemption cases, we must consider not
just what a state law says, but also what it does. Wos v. E. M. A., 568
U.S. 627, 637 (2013) [24 Fla. L. Weekly Fed. S103a]. For this reason,
even generally applicable and facially neutral state laws may be
preempted when applied in a particular factual context in a particular
way. See, e.g., Buckman Co. v. Plaintiffs’ Legal Comm., 531 U.S. 341,
347-350 (2001) (rejecting claims grounded in generally applicable
state-law principles because they were based on a preempted theory
of liability); Northwest, Inc. v. Ginsberg, 572 U.S. 273, 289 (2014)
[24 Fla. L. Weekly Fed. S661a] (similar). And here, Kansas applied
its criminal laws to do what IRCA reserves to the Federal Government
alone—police fraud committed to demonstrate federal work authori-
zation. That is true even though Kansas prosecuted respondents based
on their tax-withholding forms, rather than their I-9s.

Take Donaldo Morales, for example. Kansas charged him under
two state antifraud statutes. Both required the State to prove, as an
element, an intent to defraud. See Kan. Stat. Ann. §§21-5824(a), 21-
6107(a)(1) (2018 Cum. Supp.). Kansas law defines “intent to defraud”
as the “intention to deceive another person, and to induce such other
person, in reliance upon such deception, to” transfer a property right.
§21-5111(o). Kansas’ theory of guilt was that Morales intended to
deceive his employer about his federal work-authorization status so
that his employer, in reliance upon that deception, would give him a
job. At trial, the State elicited testimony that employees needed “proof
of eligibility to work in the United States.” App. 149. It then argued
that Morales knew people like him had to use a false Social Security
number to get a job because of “how they were here.” Id., at 176. The
trial court, sitting as the finder of fact, confirmed how it understood the
reliance that Morales induced: Morales convinced his employer that
he was “a legal citizen,” even though he was in truth “undocumented.”
Id., at 179-181.

On different facts, there would have been no preemption. Had
Kansas proved instead that Morales used a false Social Security
number on his tax-withholding forms to induce another sort of
reliance (e.g., to hide a criminal history), or perhaps to obtain another
kind of benefit (e.g., to pay less in taxes), IRCA would permit the
prosecution. But that is not what Kansas did. What Kansas did was
prosecute Morales for misrepresenting his federal work-authorization
status for the purpose of obtaining employment. Kansas’ prosecution
of Morales thus fell squarely within the field that, in my view, the
federal Act preempts.

By permitting these prosecutions, the majority opens a colossal
loophole. Starting a new job almost always involves filling out tax-
withholding forms alongside an I-9. So unless they want to give
themselves away, people hoping to hide their federal work-authoriza-
tion status from their employer will put the same false information on
their tax-withholding forms as they do on their I-9. To let the States
prosecute such people for the former is, in practical effect, to let the
States police the latter. And policing the latter is what the Act
expressly forbids.

For these reasons, I would hold that federal law impliedly pre-
empted Kansas’ criminal laws as they were applied in these cases.
Because the majority takes a different view, with respect, I dissent.

*        *        *

BANK OF AMERICA CORP., et al. v. MIAMI, FL. U.S. Supreme Court. Case No. 19-
675. WELLS FARGO & CO., et al. v. MIAMI, FL. Case No. 19-688. March 2, 2020.

The petitions for writs of certiorari are granted. The judgment of
the United States Court of Appeals for the Eleventh Circuit is vacated
as moot. See United States v. Munsingwear, Inc., 340 U.S. 36 (1950).

*        *        *

STUART A. MCKEEVER v. WILLIAM P. BARR, ATTORNEY GENERAL. U.S.
Supreme Court. Case No. 19-307. Decided January 21, 2020. On Petition for Writ of
Certiorari to the U.S. Court of Appeals for the District of Columbia Circuit.

The petition for a writ of certiorari is denied.
))))))))))))))))))

Statement of JUSTICE BREYER respecting the denial of certio-
rari.

In the decision below, the Court of Appeals for the District of
Columbia Circuit held that a district court could not authorize the
release of grand jury information except as specifically enumerated in
Federal Rule of Criminal Procedure 6(e). 920 F. 3d 842, 850 (2019).
That decision is in conflict with the decisions of several other Circuits,
which have indicated that district courts retain inherent authority to
release grand jury material in other appropriate cases. See, e.g.,
Carlson v. United States, 837 F. 3d 753, 766-767 (CA7 2016); In re
Craig, 131 F. 3d 99, 105 (CA2 1997); In re Hastings, 735 F. 2d 1261,
1271-1272 (CA11 1984). It also appears to conflict with the consid-
ered views of the Rules Committee. See Advisory Committee Minutes
on Crim. Rules 7 (Apr. 22-23 2012), https://www.uscourts.gov/sites/
default/files/fr_import/criminal-min-04-2012.pdf.

Whether district courts retain authority to release grand jury
material outside those situations specifically enumerated in the Rules,
or in situations like this, is an important question. It is one I think the
Rules Committee both can and should revisit.

*        *        *

DARRELL PATTERSON v. WALGREEN CO. U.S. Supreme Court. Case No. 18-
349. Decided February 24, 2020. On Petition for Writ of Certiorari to the United States
Court of Appeals for the Eleventh Circuit.

The petition for a writ of certiorari is denied.
))))))))))))))))))

JUSTICE ALITO, with whom JUSTICE THOMAS and JUSTICE
GORSUCH join, concurring in the denial of certiorari.

The petition in this case raises important questions about the
meaning of Title VII’s prohibition of employment discrimination
“because of . . . religion.” 78 Stat. 255, 42 U.S.C. §§2000e-2(a)(1) and
(2). For this reason and because of the Government’s responsibility to
enforce Title VII, we asked for the views of the Solicitor General
regarding review in this case, and the Solicitor General’s response to
our request is helpful.

I agree with the most important point made in that brief, namely,
that we should reconsider the proposition, endorsed by the opinion in
Trans World Airlines, Inc. v. Hardison, 432 U.S. 63, 84 (1977), that
Title VII does not require an employer to make any accommodation
for an employee’s practice of religion if doing so would impose more
than a de minimis burden. Title VII prohibits employment discrimina-
tion against an individual “because of such individual’s . . . religion,”
§§2000e-2(a)(1) and (2), and the statute defines “religion” as
“includ[ing] all aspects of religious observance and practice, as well
as belief, unless an employer demonstrates that he is unable to
reasonably accommodate to an employee’s or prospective em-
ployee’s religious observance or practice without undue hardship on
the conduct of the employer’s business.” §2000e(j) (emphasis added).
As the Solicitor General observes, Hardison’s reading does not
represent the most likely interpretation of the statutory term “undue
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hardship”; the parties’ briefs in Hardison did not focus on the meaning
of that term; no party in that case advanced the de minimis position;
and the Court did not explain the basis for this interpretation. See Brief
for United States as Amicus Curiae 19-21. I thus agree with the
Solicitor General that we should grant review in an appropriate case
to consider whether Hardison’s interpretation should be overruled.*

The Solicitor General also agrees that two other issues raised in the
petition are important, specifically, (1) whether Title VII may require
an employer to provide a partial accommodation for an employee’s
religious practices even if a full accommodation would impose an
undue hardship, and (2) whether an employer can show that an
accommodation would impose an undue hardship based on spec-
ulative harm. But the Solicitor General does not interpret the decision
below as turning on either of those questions. While I am less sure
about this interpretation, I agree in the end that this case does not
present a good vehicle for revisiting Hardison. I therefore concur in
the denial of certiorari, but I reiterate that review of the Hardison issue
should be undertaken when a petition in an appropriate case comes
before us.
))))))))))))))))))

*In addition, as JUSTICE THOMAS has pointed out, Hardison did not apply the
current form of Title VII, but instead an Equal Employment Opportunity Commission
guideline that predated the 1972 amendments defining the term “religion.” EEOC v.
Abercrombie & Fitch Stores, Inc., 575 U.S. 768, 787, n. (2015) [25 Fla. L. Weekly Fed.
S300a] (opinion concurring in part and dissenting in part).

*        *        *

DAMIEN GUEDES, et al. v. BUREAU OF ALCOHOL, TOBACCO, FIREARMS
AND EXPLOSIVES, et al. U.S. Supreme Court. Case No. 19-296. Decided March 2,
2020. On Petition for Writ of Certiorari to the U.S. Court of Appeals for the District of
Columbia Circuit.

The petition for a writ of certiorari is denied.
))))))))))))))))))

Statement of JUSTICE GORSUCH.
Does owning a bump stock expose a citizen to a decade in federal

prison? For years, the government didn’t think so. But recently the
Bureau of Alcohol, Tobacco, Firearms and Explosives changed its
mind. Now, according to a new interpretive rule from the agency,
owning a bump stock is forbidden by a longstanding federal statute
that outlaws the “possession [of] a machinegun.” 26 U.S.C. §5685(b),
18 U.S.C. §924(a)(2). Whether bump stocks can be fairly reclassified
and effectively outlawed as machineguns under existing statutory
definitions, I do not know and could not say without briefing and
argument. Nor do I question that Congress might seek to enact new
legislation directly regulating the use and possession of bump stocks.
But at least one thing should be clear: Contrary to the court of ap-
peals’s decision in this case, Chevron U.S.A. Inc. v. Natural Resources
Defense Council, Inc. 467 U.S. 837 (1984), has nothing to say about
the proper interpretation of the law before us.

In the first place, the government expressly waived reliance on
Chevron. The government told the court of appeals that, if the validity
of its rule (re)interpreting the machinegun statute “turns on the
applicability of Chevron, it would prefer that the [r]ule be set aside
rather than upheld.” 920 F. 3d 1, 21 (CADC 2019) (Henderson, J.,
concurring in part and dissenting in part) (noting concession). Yet,
despite this concession, the court proceeded to uphold the agency’s
new rule only on the strength of Chevron deference. Think about it this
way. The executive branch and affected citizens asked the court to do
what courts usually do in statutory interpretation disputes: supply its
best independent judgment about what the law means. But, instead of
deciding the case the old-fashioned way, the court placed an uninvited
thumb on the scale in favor of the government.

That was mistaken. This Court has often declined to apply Chevron
deference when the government fails to invoke it. See Eskridge &

Baer, The Continuum of Deference: Supreme Court Treatment of
Agency Statutory Interpretations From Chevron to Hamdan, 96 Geo.
L. J. 1083, 1121-1124 (2008) (collecting cases); Merrill, Judicial
Deference to Executive Precedent, 101 Yale L. J. 969, 982-984 (1992)
(same); see BNSF R. Co. v. Loos, 586 U.S. ___ (2019) [27 Fla. L.
Weekly Fed. S678a]. Even when Chevron deference is sought, this
Court has found it inappropriate where “the Executive seems of two
minds” about the result it prefers. Epic Systems Corp. v. Lewis, 584
U.S. ___, ___ (2018) [27 Fla. L. Weekly Fed. S255a] (slip op., at 20).
Nor is it a surprise that the government can lose the benefit of Chevron
in situations like these and ours. If the justification for Chevron is that
“ ‘policy choices’ should be left to executive branch officials ‘directly
accountable to the people,’ ” Epic Systems, 584 U.S., at ___ (slip op.,
at 20) (quoting Chevron, 467 U.S., at 865), then courts must equally
respect the Executive’s decision not to make policy choices in the
interpretation of Congress’s handiwork.

To make matters worse, the law before us carries the possibility of
criminal sanctions. And, as the government itself may have recog-
nized in offering its disclaimer, whatever else one thinks about
Chevron, it has no role to play when liberty is at stake. Under our
Constitution, “[o]nly the people’s elected representatives in the
legislature are authorized to ‘make an act a crime.’ ” United States v.
Davis, 588 U.S. ___, ___ (2019) [27 Fla. L. Weekly Fed. S1031a]
(slip op., at 5) (quoting United States v. Hudson, 7 Cranch 32, 34
(1812)). Before courts may send people to prison, we owe them an
independent determination that the law actually forbids their conduct.
A “reasonable” prosecutor’s say-so is cold comfort in comparison.
That’s why this Court has “never held that the Government’s reading
of a criminal statute is entitled to any deference.” United States v.
Apel, 571 U.S. 359, 369 (2014) [24 Fla. L. Weekly Fed. S573a].
Instead, we have emphasized, courts bear an “obligation” to determine
independently what the law allows and forbids. Abramski v. United
States, 573 U.S. 169, 191 (2014) [24 Fla. L. Weekly Fed. S859a]; see
also 920 F. 3d, at 39-40 (opinion of Henderson, J.); Esquivel-
Quintana v. Lynch, 810 F. 3d 1019, 1027-1032 (CA6 2016) (Sutton,
J., concurring in part and dissenting in part). That obligation went
unfulfilled here.

Chevron’s application in this case may be doubtful for other
reasons too. The agency used to tell everyone that bump stocks don’t
qualify as “machineguns.” Now it says the opposite. The law hasn’t
changed, only an agency’s interpretation of it. And these days it
sometimes seems agencies change their statutory interpretations
almost as often as elections change administrations. How, in all this,
can ordinary citizens be expected to keep up—required not only to
conform their conduct to the fairest reading of the law they might
expect from a neutral judge, but forced to guess whether the statute
will be declared ambiguous; to guess again whether the agency’s
initial interpretation of the law will be declared “reasonable”; and to
guess again whether a later and opposing agency interpretation will
also be held “reasonable”? And why should courts, charged with the
independent and neutral interpretation of the laws Congress has
enacted, defer to such bureaucratic pirouetting?

Despite these concerns, I agree with my colleagues that the
interlocutory petition before us does not merit review. The errors
apparent in this preliminary ruling might yet be corrected before final
judgment. Further, other courts of appeals are actively considering
challenges to the same regulation. Before deciding whether to weigh
in, we would benefit from hearing their considered judgments—pro-
vided, of course, that they are not afflicted with the same problems.
But waiting should not be mistaken for lack of concern.

*        *        *

HOWARD L. BALDWIN, et ux. v. UNITED STATES. U.S. Supreme Court. Case No.



Headnotes and indexes are copyrighted and may not be duplicated by photocopying, printing,
or other means without the express permission of the publishers. 1-800-351-0917

UNITED STATES SUPREME COURT 28 Fla. L. Weekly Fed. S67

19-402. Decided February 24, 2020. On Petition for Writ of Certiorari to the U.S. Court
of Appeals for the Ninth Circuit.

The petition for a writ of certiorari is denied.
))))))))))))))))))

JUSTICE THOMAS, dissenting from the denial of certiorari.
Under Chevron deference, courts generally must adopt an agency’s

interpretation of an ambiguous statute if that interpretation is
“reasonable.” Chevron U.S.A. Inc. v. Natural Resources Defense
Council, Inc., 467 U.S. 837, 844 (1984). Usually, the agency inter-
prets the statute before any court has considered the question. But
sometimes, the agency advances an interpretation after a court has
already weighed in. In the latter instance, we have held that it “follows
from Chevron” that a court must abandon its previous interpretation
in favor of the agency’s interpretation unless the prior court decision
holds that the statute is unambiguous. National Cable & Telecommu-
nications Assn. v. Brand X Internet Services, 545 U.S. 967, 982
(2005) [18 Fla. L. Weekly Fed. S482a].

This petition asks us to reconsider Brand X. In 1992, the Ninth
Circuit interpreted a deadline for requesting a refund from the Internal
Revenue Service (IRS). See Anderson v. United States, 966 F. 2d 487,
489 (interpreting 26 U.S.C. §7502). Nineteen years later—and two
months after petitioners claim to have mailed their paperwork to the
IRS—the Treasury Department adopted a different interpretation
through an informal rulemaking. See 26 CFR § 301.7502-1(e)(2)(i)
(2012). When petitioners sued the IRS to recover their refund, the
Ninth Circuit followed Brand X, deferred to the agency’s new
interpretation, and rejected petitioners’ claim. 921 F. 3d 836, 843
(2019).

Although I authored Brand X, “it is never too late to ‘surrende[r]
former views to a better considered position.’ ” South Dakota v.
Wayfair, Inc., 585 U.S. ___, ___ (2018) [27 Fla. L. Weekly Fed.
S388a] (THOMAS, J., concurring) (slip op., at 1) (quoting McGrath
v. Kristensen, 340 U.S. 162, 178 (1950) (Jackson, J., concurring)).
Brand X appears to be inconsistent with the Constitution, the Adminis-
trative Procedure Act (APA), and traditional tools of statutory
interpretation. Because I would revisit Brand X, I respectfully dissent
from the denial of certiorari.

I
My skepticism of Brand X begins at its foundation—Chevron

deference. In 1984, a bare quorum of six Justices decided Chevron.
The Court reasoned that “if [a] statute is silent or ambiguous with
respect to the specific issue, the question for the court is whether the
agency’s answer is based on a permissible construction of the statute.”
467 U.S., at 843. The decision rests on the fiction that silent or
ambiguous statutes are an implicit delegation from Congress to
agencies. Id., at 843-844. Chevron is in serious tension with the
Constitution, the APA, and over 100 years of judicial decisions.1

A
Chevron compels judges to abdicate the judicial power without

constitutional sanction. The Vesting Clause of Article III gives “[t]he
judicial Power of the United States” to “one supreme Court, and . . .
such inferior Courts as the Congress may from time to time ordain and
establish.” §1. As I have previously explained, “the judicial power, as
originally understood, requires a court to exercise its independent
judgment in interpreting and expounding upon the laws.” Perez v.
Mortgage Bankers Assn., 575 U.S. 92, 119 (2015) [25 Fla. L. Weekly
Fed. S127a] (opinion concurring in judgment). The Framers an-
ticipated that legal texts would sometimes be ambiguous, and they
understood the judicial power “to include the power to resolve these
ambiguities over time” in judicial proceedings. Ibid. The Court’s
decision in Chevron, however, “precludes judges from exercising that
judgment.” Michigan v. EPA, 576 U.S. 743, ___ (2015) [25 Fla. L.

Weekly Fed. S523a] (THOMAS, J., concurring) (slip op., at 2)
(quoting Perez, supra, at 119 (THOMAS, J., concurring in judg-
ment)).

Chevron also gives federal agencies unconstitutional power.
Executive agencies enjoy only “the executive Power.” Art. II, §1. But
when they receive Chevron deference, they arguably exercise “[t]he
judicial Power of the United States,” which is vested in the courts.
Chevron cannot be salvaged by saying instead that agencies are “en-
gaged in the ‘formulation of policy.’ ” Michigan, supra, at ___
(THOMAS, J., concurring) (slip op., at 3) (quoting Chevron, supra,
at 843). If that is true, then agencies are unconstitutionally exercising
“legislative Powers” vested in Congress. See Art. I, §1.

This apparent abdication by the Judiciary and usurpation by the
Executive is not a harmless transfer of power. The Constitution
carefully imposes structural constraints on all three branches, and the
exercise of power free of those accompanying restraints subverts the
design of the Constitution’s ratifiers. The Constitution shielded judges
from both the “external threats” of politics and “the ‘internal threat’ of
‘human will’ ” by providing tenure and salary protections during good
behavior and by insulating judges from the process of writing the laws
they are asked to interpret. Perez, supra, at 120 (THOMAS, J.,
concurring in judgment) (quoting P. Hamburger, Law and Judicial
Duty 507, 508 (2008)). The Constitution also restricted the legislative
power by dividing it between two Houses that check each other, one
of which was kept close to the people through biennial elections. See
Department of Transportation v. Association of American Railroads,
575 U.S. 43, 74 (2015) [25 Fla. L. Weekly Fed. S114a] (THOMAS,
J., concurring in judgment). When the Executive exercises judicial or
legislative power, however, it does so largely free of these safeguards.
The Executive is not insulated from external threats, and it is by
definition an agent of will, not judgment. The Executive also faces
election less frequently than do Members of the House, and its power
is vested in a single person.

Perhaps worst of all, Chevron deference undermines the ability of
the Judiciary to perform its checking function on the other branches.
The Founders expected that the Federal Government’s powers would
remain separated—and the people’s liberty secure—only if the
branches could check each other. The Judiciary’s checking power is
its authority to apply the law in cases or controversies properly before
it. See Michigan, supra, at ___, n. 1 (THOMAS, J., concurring) (slip
op., at 4, n. 1); Perez, supra, at 124-126 (THOMAS, J., concurring in
judgment). When the Executive is free to dictate the outcome of cases
through erroneous interpretations, the courts cannot check the
Executive by applying the correct interpretation of the law.

B
Chevron deference appears to be inappropriate in many cases for

another reason: It is likely contrary to the APA, “which [Chevron] did
not even bother to cite.” United States v. Mead Corp., 533 U.S. 218,
241 (2001) [14 Fla. L. Weekly Fed. S372a] (Scalia, J., dissenting).
The APA provides that, “[t]o the extent necessary to decision and
when presented, the reviewing court shall decide all relevant questions
of law, interpret constitutional and statutory provisions, and determine
the meaning or applicability of the terms of an agency action.” 5
U.S.C. §706. When the APA was enacted, the meaning of a statute
was considered a question of law. The Court recognized as much in
Trust of Bingham v. Commissioner, 325 U.S. 365 (1945), writing that
questions about “the meaning of the words of [the statute]” were
“questions of law,” id., at 371. See also Brown, Fact and Law in
Judicial Review, 56 Harv. L. Rev. 899, 901 (1943); J. Thayer,
Preliminary Treatise on Evidence at the Common Law 193 (1898).
Moreover, §706 “places the court’s duty to interpret statutes on an
equal footing with its duty to interpret the Constitution, and courts
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never defer to agencies in reading the Constitution.” Duffy, Adminis-
trative Common Law in Judicial Review, 77 Texas L. Rev. 113, 194
(1998). Finally, the deferential standards of review elsewhere in the
APA—which require courts to “hold unlawful and set aside agency
action, findings, and conclusions found to be . . . arbitrary, capricious,
an abuse of discretion . . . [or] unsupported by substantial evidence,”
§706(2)—do not mention statutory interpretation. See id., at 194.
Even if Chevron raised no constitutional concerns, these statutory
arguments give rise to serious doubts about Chevron’s legitimacy.

C
In the past, I have left open the possibility that “there is some

unique historical justification for deferring to federal agencies.”
Michigan, supra, at ___ (concurring opinion) (slip op., at 4). It now
appears to me that there is no such special justification and that
Chevron is inconsistent with accepted principles of statutory interpre-
tation from the first century of the Republic.

For most of the 19th century, there was no general federal-question
jurisdiction. Instead, review was available in a common-law action,
under certain limited grants of federal-question jurisdiction, or by
extraordinary writ (such as a writ of mandamus). Bamzai, The Origins
of Judicial Deference to Executive Interpretation, 126 Yale L. J. 908,
948 (2017).

When 18th- and 19th-century courts decided questions of statutory
interpretation in common-law actions or under federal-question
jurisdiction, they did not apply anything resembling Chevron
deference. Judges interpreted statutes according to their independent
judgment. For example, in a lawsuit involving a federal land patent,
the Court simply “inquire[d] whether the statute, rightly construed,
defeated [the respondent’s] otherwise perfect right to the patent.”
Johnson v. Towsley, 13 Wall. 72, 88 (1871); see also id., at 91. When
courts disagreed with the Executive’s interpretation, they gave no
weight to it. See United States v. Dickson, 15 Pet. 141, 161-162 (1841)
(Story, J., for the Court).

Courts did apply traditional interpretive canons that accorded
respect to certain contemporaneous, consistent interpretations of
statutes by executive officers. See Bamzai, supra, at 933-947. In
perhaps its most famous articulation, the Court wrote that “[i]n the
construction of a doubtful and ambiguous law, the contemporaneous
construction of those who were called upon to act under the law, and
were appointed to carry its provisions into effect, is entitled to very
great respect.” Edwards’ Lessee v. Darby, 12 Wheat. 206, 210 (1827).
The Court continued to apply this approach throughout the 19th
century. See, e.g., United States v. State Bank of N. C., 6 Pet. 29, 39-40
(1832) (“[T]he construction which we have given to the terms of the
ac[t] is that which is understood to have been practically acted upon by
the government, as well as by individuals, ever since its enactment. . . .
We think the practice was founded in the true exposition of the terms
and intent of the act: but if it were susceptible of some doubt, so long
an acquiescence in it would justify us in yielding to it as a safe and
reasonable exposition”); Surgett v. Lapice, 8 How. 48, 68 (1850)
(similar). And when the interpretation “has not been uniform,” the
Court declined to give weight to executive interpretations. See Merritt
v. Cameron, 137 U.S. 542, 552 (1890).2

This practice is consistent with the more general principle of
“liquidation,” in which consistent and longstanding interpretations of
an ambiguous text could fix its meaning. See Stuart v. Laird, 1 Cranch
299, 309 (1803) (“[I]t is sufficient to observe, that practice and
acquiescence under [a statute] for a period of several years, commenc-
ing with the organization of the judicial system, affords an irrefutable
answer, and has indeed fixed the construction”); see also Respublica
v. Roberts, 2 Dall. 124, 125 (Pa. 1791); Minnis v. Echols, 12 Va. 31,
36 (1808) (opinion of Roane, J.); Packard v. Richardson, 17 Mass.

122, 144 (1821); Nelson, Stare Decisis and Demonstrably Erroneous
Precedents, 87 Va. L. Rev. 1, 14-21 (2001). Chevron is not a species
of liquidation because it “give[s] administrative agencies substantially
more freedom to depart from settled understandings.” Nelson,
Originalism and Interpretive Conventions, 70 U. Chi. L. Rev. 519,
551-552, n. 137 (2003). But the existence of liquidation by
nonexecutive actors confirms that “the pedigree and contemporaneity
of the interpretation” mattered in the early Republic, not the mere fact
that it was an interpretation by the Executive. Bamzai, supra, at 916.

The standard applied in mandamus cases might appear to be a
forerunner of Chevron deference, but the comparison dissipates upon
close examination. In mandamus cases, courts generally would not
second-guess legal interpretations made “in the discharge of any
official duty, partaking in any respect of an executive character,” but
they would “enforce the performance of a mere ministerial act.” Ken-
dall v. United States ex rel. Stokes, 12 Pet. 524, 610 (1838). The
“application of th[is] mandamus standard was a consequence solely
of the form of relief requested,” not a requirement that courts defer to
the Executive’s reasonable interpretation of a statute. Bamzai, 126
Yale L. J., at 958. The Court even acknowledged in mandamus cases
that “[i]f a suit should come before this Court, which involved the con-
struction of any of these laws, the Court certainly would not be bound
to adopt the construction given by the head of a department.” Decatur
v. Paulding, 14 Pet. 497, 515 (1840); see also United States ex rel.
Dunlap v. Black, 128 U.S. 40, 48-49 (1888).

The rule in Chevron thus differs from historical practice in at least
four ways. First, it requires deference regardless of whether the
interpretation began around the time of the statute’s enactment (and
thus might reflect the statute’s original meaning). Second, it requires
deference regardless of whether an agency has changed its position.
Third, it requires deference regardless of whether the agency’s inter-
pretation has the sanction of long practice. And fourth, it applies in
actions in which courts historically have interpreted statutes independ-
ently.

II
Even if Chevron deference were sound, I have become increas-

ingly convinced that Brand X was still wrongly decided because it is
even more inconsistent with the Constitution and traditional tools of
statutory interpretation than Chevron.

A
By requiring courts to overrule their own precedent simply because

an agency later adopts a different interpretation of a statute, Brand X
likely conflicts with Article III of the Constitution. The Constitution
imposes a duty on judges to exercise the judicial power. See supra, at
2. That power is to be exercised “for the purpose of giving effect to the
will of the Legislature; or, in other words, to the will of the law.”
Osborn v. Bank of United States, 9 Wheat. 738, 866 (1824) (Marshall,
C. J., for the Court). But Brand X directs courts to give effect to the
will of the Executive by depriving judges of the ability to follow their
own precedent. This rule raises grave Article III concerns, no less than
if it allowed judges to substitute their policy preferences for the
original meaning of a statute.

The Article III duty to decide cases even when the Executive
disagrees with the conclusion has long been recognized by this Court.
In a statutory interpretation case in 1841, the Court acknowledged
“the uniform construction given to the act . . . ever since its passage, by
the Treasury Department,” but stated that “if it is not in conformity to
the true intendment and provisions of the law, it cannot be permitted
to conclude the judgment of a Court of justice.” Dickson, 15 Pet., at
161. Justice Story, writing for the Court, admonished that
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“it is not to be forgotten, that ours is a government of laws, and not of
men; and that the Judicial Department has imposed upon it, by the
Constitution, the solemn duty to interpret the laws, in the last resort;
and however disagreeable that duty may be, in cases where its own
judgment shall differ from that of other high functionaries, it is not at
liberty to surrender, or to waive it.” Id., at 162.

Brand X is in serious tension with this understanding of Article III.
Brand X takes on the constitutional deficiencies of Chevron and

exacerbates them. Chevron requires judges to surrender their
independent judgment to the will of the Executive, see supra, at 3;
Brand X forces them to do so despite a controlling precedent. Chevron
transfers power to agencies, see supra, at 3; Brand X gives agencies
the power to effectively overrule judicial precedents. Chevron with-
draws a crucial check on the Executive from the separation of powers,
see supra, at 4; Brand X gives the Executive the ability to neutralize a
previously exercised check by the Judiciary. But, with this said, there
is no need to question Chevron in order to recognize the heightened
constitutional harms wrought by Brand X.

B
Brand X also seems to be strongly at odds with traditional tools of

statutory interpretation. As discussed above, early federal courts
afforded weight to longstanding executive interpretations of a law that
were made contemporaneously with its passage and that were
uniformly maintained. See supra, at 5-8. Brand X, however, mandates
deference to an executive interpretation that is neither contempora-
neous nor settled.

Under traditional rules of statutory interpretation, this Court
declined to give weight to late-arising or inconsistent statutory
interpretations by the Executive. In Merritt v. Cameron, for example,
the Court rejected an interpretation offered by the Executive because
there was no “long and uninterrupted . . . departmental construction . . .
as will bring the case within the rule announced at an early day in this
court, and followed in very many cases.” 137 U.S., at 552; see also
United States v. Alabama Great Southern R. Co., 142 U.S. 615, 621
(1892). Even if only to resolve the tension with our traditional
approach to statutory interpretation, we should revisit Brand X.

III
Regrettably, Brand X has taken this Court to the precipice of

administrative absolutism. Under its rule of deference, agencies are
free to invent new (purported) interpretations of statutes and then
require courts to reject their own prior interpretations. Brand X may
well follow from Chevron, but in so doing, it poignantly lays bare the
flaws of our entire executive-deference jurisprudence. Even if the
Court is not willing to question Chevron itself, at the very least, we
should consider taking a step away from the abyss by revisiting Brand
X.
))))))))))))))))))

1As I have previously noted, Chevron arguably sets out an “interpretive too[l]” and
so may not be entitled to stare decisis treatment. Perez v. Mortgage Bankers Assn., 575
U.S. 92, 114, n. 1 (2015) [25 Fla. L. Weekly Fed. S127a] (opinion concurring in
judgment) (citing C. Nelson, Statutory Interpretation 701 (2011)). The same can be said
of National Cable & Telecommunications Assn. v. Brand X Internet Services, 545 U.S.
967 (2005) [18 Fla. L. Weekly Fed. S482a].

2The phrasing and substance of these canons vary, and I express no opinion on their
details, such as whether congressional acquiescence in a longstanding interpretation
was required. See P. Hamburger, Is Administrative Law Unlawful? 583, n. 24 (2014).

*        *        *

RODNEY REED v. TEXAS. U.S. Supreme Court. Case No. 19-411. Decided February
24, 2020. On Petition for Writ of Certiorari to the Court of Criminal Appeals of Texas.

The petition for a writ of certiorari is denied.
))))))))))))))))))

Statement of JUSTICE SOTOMAYOR respecting the denial of
certiorari.

On April 23, 1996, the body of 19-year-old Stacey Lee Stites, a
white woman, was found in the brush near a road in Bastrop County,
Texas. The last person known to have seen Stites was her fiancé, a
white man and local police officer named Jimmy Fennell. Vaginal
swabs collected from Stites’ body revealed three intact spermatozoa.
The DNA from that sample matched that of petitioner Rodney Reed,
a black man, who initially denied knowing Stites but eventually
admitted that they had been having an affair. The State later charged
Reed with Stites’ murder. Aside from the DNA match, the State found
no other physical evidence implicating Reed.

At trial, much of the State’s case centered on the estimated time of
Stites’ death and the estimated time during which the spermatozoa
could have been deposited. Fennell—waiving a prior invocation of the
Fifth Amendment—testified that he and Stites had watched television
together on the evening of April 22 before going to sleep, and that
Stites had left for work at her usual time around 3 a.m. on April 23.
Using expert testimony, the State pinpointed her time of death at
sometime around 3 a.m. or shortly thereafter on April 23. Another
expert for the State testified that spermatozoa remains intact inside a
vaginal tract for at most 26 hours, implying that the three spermatozoa
found on the vaginal swab at 11 p.m. on April 23 had been deposited
no earlier than the night before. This evidence thus tended to inculpate
Reed (by suggesting that he must have had sex with Stites very soon
before her death) and exculpate Fennell (by indicating that Stites died
after Fennell claimed to have seen her last). The jury convicted Reed
of murder and sentenced him to death.

I
Strenuously maintaining his innocence, Reed has repeatedly

sought habeas relief in Texas state courts over the last two decades.
In recent state habeas applications—his eighth and ninth overall—

Reed came forward with evidence potentially exculpating him from
the murder of Stites. Witnesses unrelated to Reed but known to Stites
corroborated Reed’s claim that he and Stites were in a clandestine
relationship before her death. One of the State’s key experts declared
that his trial testimony regarding Stites’ time of death “should not have
been used at trial as an accurate statement of when Ms. Stites died.”
App. to Pet. for Cert 198a. Other experts reexamined the forensic
evidence and concluded that Stites died not on the morning of April
23, but on the evening of April 22—when Fennell claimed to have
been with her. As one expert put it, the way in which the blood had
settled in Stites’ body when police found her “ma[de] it medically and
scientifically impossible” that Stites had died sometime around 3 a.m.
on April 23, as the State had posited at trial. Id., at 203a. Experts also
refuted trial testimony that spermatozoa cannot remain intact within
the vaginal tract for more than 26 hours. The scientific literature, they
insisted, is pellucid that spermatozoa can remain intact for days. That
so few were recovered intact, one expert averred, suggests that the
spermatozoa had not been deposited recently. Finally, Curtis Davis—
Fennell’s friend and fellow police officer at the time of Stites’
murder—testified that, shortly after Stites was reported missing,
Fennell conveyed an account of his whereabouts on April 22 that
differed sharply from Fennell’s trial testimony.

That considerable body of evidence formed the foundation of the
claims in the instant petition for a writ of certiorari, which Reed filed
in September 2019. Reed argued that the State violated Brady v.
Maryland, 373 U.S. 83 (1963), by withholding Officer Davis’
account, which materially conflicted with Fennell’s account at trial.
He also claimed that the State, in violation of the Due Process Clause,
presented false scientific testimony about when Stites died and when
the spermatozoa found on the vaginal swab had been deposited—both
critical components of the State’s theory of Reed’s guilt. Finally, Reed
asserted that he is actually innocent of killing Stites.

On November 11, 2019, while that petition for a writ of certiorari
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was pending before this Court, Reed filed in Texas trial court another
state habeas application—his tenth overall. In it, Reed identified
evidence that he discovered since the Texas courts denied his prior
state habeas applications, including the eighth and ninth applications
pending review in this Court.

The centerpiece of that newly discovered evidence was an alleged
prison confession by Fennell to the murder of Stites. In 2008, Fennell
was sentenced to 10 years’ imprisonment for kidnaping and sexually
assaulting a woman he had encountered while on police duty. For a
period of time, Fennell was incarcerated in the same facility as a man
named Arthur Snow, Jr., then affiliated with the Aryan Brotherhood.
In a sworn affidavit signed late October 2019, Snow recounted a
conversation in which Fennell said that his ex-fiancée “had been
sleeping around with a black man behind his back.” “Toward the end
of the conversation,” Snow attested, “[Fennell] said confidently, ‘I
had to kill my n***r-loving fiancé[e].’ ” Snow’s “impression was that
[Fennell] felt safe, even proud, sharing th[at] information with [Snow]
because [Snow] was a member of the Aryan Brotherhood.” Plaintiff’s
Advisory Regarding Federal Habeas Fillings in Reed v. Goertz, No.
19-cv-00794 (WD Tex., Nov. 14, 2019), Doc. 29-2, p. 108.

Other newly discovered evidence highlighted in Reed’s tenth state
habeas application included multiple sworn accounts that, according
to Reed, tend to inculpate Fennell for Stites’ murder. Three were by
Bastrop County police officers at the time of Stites’ murder (none
Officer Davis): One officer averred that, a month before the murder,
Fennell told him that Stites was “f***ing a n***r.” Id., at 67. Another
officer attested that at Stites’ funeral, he witnessed Fennell say to
Stites’ body something along the lines of, “You got what you de-
served.” Id., at 101. The third officer stated that Stites’ colleagues told
him that they would warn Stites when Fennell came to her workplace
so that Stites could avoid Fennell. And still other individuals with no
relation to Reed provided accounts that Stites and Fennell had a
tumultuous, and seemingly violent, relationship just before Stites’
death.

Based on that newly discovered evidence, Reed argued in his tenth
state habeas application that the State violated Brady by withholding
the three police-officer accounts of Fennell’s allegedly suspicious
behavior. Reed also contended that the State presented false testimony
when Fennell testified at trial that he did not kill Stites: That testi-
mony, Reed claimed, was belied by Fennell’s confession to Snow.
Finally, Reed reasserted his actual innocence. In doing so, Reed
invoked not only the evidence newly presented in the tenth state
habeas application but also all evidence of actual innocence raised in
prior state habeas applications that the Texas courts denied.

On November 15, 2019—five days before Reed’s scheduled
execution date and while the instant petition for a writ of certiorari
remained pending in this Court—the Texas Court of Criminal Appeals
stayed Reed’s execution. The Court of Criminal Appeals concluded
that Reed’s Brady, false-testimony, and actual-innocence claims in the
tenth state habeas application satisfied the state procedural require-
ments for going forward. It thus remanded those claims to the trial
court for further development.

II
The Court today denies Reed’s petition for a writ of certiorari

arising from his eighth and ninth state habeas applications. But Reed’s
proceedings on his recently filed tenth application of course remain
pending in the Texas courts. Texas, importantly, has recognized that
the incarceration or execution of the actually innocent violates the Due
Process Clause of the Fourteenth Amendment. See Ex parte Elizondo,
947 S. W. 2d 202, 204-205 (Tex. Crim. App. 1996); State ex rel.
Holmes v. Honorable Court of Appeals for Third Dist., 885 S. W. 2d
389, 397-398 (Tex. Crim. App. 1994). An innocence claim in Texas
thus may serve as a freestanding, substantive basis for habeas relief,

see Elizondo, 947 S. W. 2d, at 205, not merely a procedural gateway
to reach an underlying claim for habeas relief. That means that the
Texas courts will now consider on the merits—for the first time in
Reed’s decades-long effort to prove his innocence—whether Reed is
indeed innocent of murdering Stacey Lee Stites.

It goes without saying that, should the Texas courts deny Reed
relief in his tenth state habeas proceeding, today’s decision to decline
review in no way prejudices Reed’s ability to seek review of that
hypothetical future decision. So, too, does it go without saying that
today’s decision implies nothing about the merits of either the
underlying eighth and ninth state applications or the tenth application
pending in the Texas trial court (which, of course, rests on a different
overall body of evidence). See Maryland v. Baltimore Radio Show,
Inc., 338 U.S. 912, 919 (1950) (Frankfurter, J., respecting denial of
certiorari) (“[T]his Court has rigorously insisted that . . . a denial [of a
petition for a writ of certiorari] carries with it no implication whatever
regarding the Court’s views on the merits of a case which it has
declined to review”).

I assume, moreover, that in evaluating a claim of actual innocence
as a substantive basis for habeas relief, habeas courts do not blind
themselves to evidence of actual innocence presented in prior habeas
applications. When confronted with actual-innocence claims asserted
as a procedural gateway to reach underlying grounds for habeas relief,
habeas courts consider all available evidence of innocence. House v.
Bell, 547 U.S. 518, 537-538 (2006) [19 Fla. L. Weekly Fed. S229a]
(federal habeas courts evaluating gateway actual-innocence claims
“must consider ‘ “all the evidence,’ ” old and new, incriminating and
exculpatory” (quoting Schlup v. Delo, 513 U.S. 298, 328 (1995))); Ex
parte Reed, 271 S. W. 3d 698, 733-734 (Tex. Crim. App. 2008)
(Texas habeas courts must do the same (citing House, 547 U.S., at
537-538)). That includes evidence “offered in . . . prior [habeas]
applications.” Reed, 271 S. W. 3d, at 734.

Presumably, the same principle informs a habeas court’s evalua-
tion of a substantive claim of actual innocence. If evidence of actual
innocence presented in a habeas applicant’s earlier habeas applica-
tions otherwise satisfies the requirements applicable to a substantive
innocence claim, that evidence should not, in my view, be cast off
merely because the applicant identified it for the first time in an earlier
habeas application.

*    *    *
In the instant petition for a writ of certiorari, Reed has presented a

substantial body of evidence that, if true, casts doubt on the veracity
and scientific validity of the evidence on which Reed’s conviction
rests. Misgivings this ponderous should not be brushed aside even in
the least consequential of criminal cases; certainly they deserve sober
consideration when a capital conviction and sentence hang in the
balance. In the pending tenth state habeas proceeding, however, Reed
has identified still more evidence that he says further demonstrates his
innocence. It is no trivial moment that the Texas courts have con-
cluded that Reed has presented a substantive claim of actual innocence
warranting further consideration and development on the merits.
While the Court today declines to review the instant petition, it of
course does not pass on the merits of Reed’s innocence or close the
door to future review.

In my view, there is no escaping the pall of uncertainty over Reed’s
conviction. Nor is there any denying the irreversible consequence of
setting that uncertainty aside. But I remain hopeful that available state
processes will take care to ensure full and fair consideration of Reed’s
innocence—and will not allow the most permanent of consequences
to weigh on the Nation’s conscience while Reed’s conviction remains
so mired in doubt.

*        *        *
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Child custody—Abduction—International—
Return of child to country of habitual resi-
dence—Hague Convention—Wrongful reten-
tion—Mother, a Chilean citizen, who seeks
return of her daughter to Chile from Florida
where child is currently living with her fa-
ther—Affirmative defenses—Consent—Dis-
trict court erred in ruling that, although peti-
tioning mother made out a prima facie case
that retaining father had wrongfully retained
daughter, mother had consented to retention
and therefore was not entitled to return of
child—Petitioner satisfied her prima facie
burden regarding wrongful retention by estab-
lishing that child was a habitual resident of
Chile immediately before her retention in
United States, that father’s retention breached
mother’s custody rights under Chilean law,
and that mother had been exercising her cus-
tody rights at time of retention—District court,
as a matter of fact, erred by relying on non-
existent testimony that father never threatened
mother as a means of securing her consent to
child staying in the United States—Father
never actually denied threatening mother, as
he falsely claimed in his supplemental brief
and as district court found—As a matter of
law, district court erred by shifting burden on
consent issue back to mother, requiring her to
prove by a preponderance of evidence that
father’s threat constituted “duress”—Retain-
ing father, alone, had the burden to prove by
preponderance of evidence that petitioning
mother had actually, subjectively intended to
allow child to remain in U.S.—Court’s factual
and legal errors tainted court’s analysis too
severely to salvage its order
KAREN BERENGUELA-ALVARADO, Plaintiff-Appellant,
v. ERIC CASTANOS, Defendant-Appellee. 11th Circuit. Case
No. 19-13436. Non-Argument Calendar. February 25, 2020.
Appeal from the U.S. District Court for the Southern District of
Florida (No. 1:19-cv-22689-MGC).

(Before WILLIAM PRYOR, JORDAN and
NEWSOM, Circuit Judges.)

(NEWSOM, Circuit Judge.) In this appeal, Karen
Berenguela-Alvarado seeks the return of her
daughter—whom we’ll call EICB—to Chile from
Florida, where she is currently living with her
father, Eric Castanos. Berenguela-Alvarado had
permitted EICB to visit Castanos in the United
States from December 2018 to March 2019.
Castanos never returned her to Chile. Berenguela-
Alvarado consequently initiated Hague Conven-
tion proceedings in federal district court to get her
daughter back. The district court found that al-
though Berenguela-Alvarado had made out a
prima facie case that Castanos had wrongfully
retained EICB, Berenguela-Alvarado had con-
sented to that retention and therefore wasn’t
entitled to EICB’s return. Because we conclude

that the district court made critical errors of fact
and law in its order, we vacate and remand this
case for further proceedings.

I

A
Berenguela-Alvarado, a Chilean citizen, and

Castanos, a naturalized U.S. citizen, are the par-
ents of EICB. Castanos met Berenguela-Alvarado
during a trip to Chile, and EICB was subsequently
born in Chile in September 2012. EICB is a dual
citizen of Chile and the United States, but since
her birth she has consistently lived in Chile with
her mother. Castanos has acknowledged EICB as
his daughter since she was three months old, and
he has reliably provided child support and had
regular contact with her since then, making sev-
eral visits a year to Chile.

EICB visited Castanos in the United States for
the first time in February 2018; she stayed with
him for two months and then returned to Chile.
Berenguela-Alvarado later gave EICB permission
to travel to the United States a second time.
Castanos bought EICB a round-trip airline ticket
for the trip, with a departure date of December 30,
2018, and a return date of February 28, 2019.
Berenguela-Alvarado gave permission for EICB
to stay in the United States until the end of March
in the event Castanos kept her longer than origi-
nally planned, as he had on her previous visit.

In early February 2019, during EICB’s second
visit to the United States, Castanos “proposed” to
Berenguela-Alvarado that EICB stay with him in
the United States permanently, as he felt he could
provide a better life for her here. Berenguela-
Alvarado resisted, telling Castanos that she didn’t
want EICB to “think that [she] had abandoned
her.” Berenguela-Alvarado testified that in re-
sponse to her resistance, Castanos “started pres-
suring” her to let EICB stay with him. As a result,
she asserted that she “tentatively agreed” to
Castanos’s proposal, to ensure that she would see
EICB in July 2019, at a minimum—the terms of
Castanos’s deal being that EICB would stay with
him in the United States, that the two would go to
Chile in July to visit Berenguela-Alvarado, that
Berenguela-Alvarado could visit EICB once a
year in Miami, and that she wouldn’t have to pay
any child support. Berenguela-Alvarado said that
she “agreed only because she just wanted her
daughter to come back in July,” and that when she
began to “express[ ] hesitation and s[eek] clarifi-
cation [as] to what was going on,” Castanos—this
is important—“threatened to hold [EICB] for
good and told [Berenguela-Alvarado] she would
never see her [daughter] again.”

To effectuate his plan, Castanos enlisted the
help of his friend Doris Baquero, who worked at
the Florida Department of Juvenile Justice.
Baquero sent Berenguela-Alvarado a letter to sign
that purported to give consent for EICB to stay in
the United States with Castanos. The consent

letter, dated February 10, 2019, stated as follows:
Effective May 5, 2019, I, Karen Edith

Berenguela Alvarado, is giving consent to my
daughter, [EICB], . . . to reside with her father,
Eric Castanos, in the United States. [EICB]
will be residing in the United States for the
purpose of improving her quality of life,
education, physical health and nutrition. Eric
Castanos will fully be responsible for
[EICB’s] housing, nutrition, clothing, educa-
tion, personal hygiene and physical health.

[EICB] will visit her maternal family in
Chile the months of summer break from
school in the United States.

Karen Edith Berenguela Alvarado is in full
agreement with this letter and her signature
confirms her knowledge and consent.

Berenguela-Alvarado testified that she felt that
she “was under pressure” and that she “said yes”
to Castanos’s proposal “because otherwise he
wouldn’t bring [EICB] back.” She further testi-
fied that Castanos “was going to request custody
if [she] didn’t sign the document.” So, she says,
although she signed the letter, she didn’t intend to
consent to EICB staying in the United States
permanently.

As part of their plan, Castanos and Baquero
asked Berenguela-Alvarado to renew EICB’s
U.S. passport and have the consent letter nota-
rized. Berenguela-Alvarado renewed EICB’s U.S.
passport in February 2019, but she ultimately
skipped two appointments that she had scheduled
at the local U.S. embassy to get the letter nota-
rized. Instead, she texted Baquero a picture of the
signed letter—she never sent the hard copy—
which Baquero then notarized outside of
Berenguela-Alvarado’s presence.

Later in February, Berenguela-Alvarado sent
Baquero the following e-mail:

Doris, good afternoon, I appreciate every-
thing, but I changed my mind. I have every-
thing ready for [EICB] to return. Her uniform
and school supplies, she starts classes on
March 4th at Primary school. It is very impor-
tant that she starts when it’s appropriate so she
won’t fall behind.
Thanks for everything.

Despite Berenguela-Alvarado’s request that
EICB be back in Chile before school started,
Castanos kept her in the United States after her
travel-authorization period ended. This litigation
ensued.

B
In April 2019, Berenguela-Alvarado filed “a

petition for immediate delivery” in a Chilean
family court, seeking EICB’s return. That same
month, she filed a second petition in Chile under
the Hague Convention, followed, in June, by a
third petition (which underlies this appeal) under
the Hague Convention and the International Child
Abduction Remedies Act in the Southern District
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of Florida. In her U.S.-based case, Berenguela-
Alvarado alleged that Castanos had been unlaw-
fully retaining EICB since her travel authorization
expired in March 2019, and she insisted that she
had never consented to EICB staying in the
United States.

Unsurprisingly, Castanos presented a different
picture of events. In his response to Berenguela-
Alvarado’s petition, he raised three affirmative
defenses to her claim that he had wrongfully
retained EICB: (1) that “there is grave risk of
physical and psychological harm” to EICB if she
“is returned to Chile”; (2) that EICB “objects to
being retu[r]ned and is of sufficient age and
maturity” to voice that objection; and (3) that
“there was no removal or wrongful detention of
[EICB] and no custody rights were breached,”
because Berenguela-Alvarado “consented to
[EICB] going with [Castanos] and at one point
even consented to [EICB] staying with [Castanos]
permanently.” Castanos also alleged that
Berenguela-Alvarado had been abusing and
neglecting EICB, who he claimed was “malnour-
ished” and suffering from assorted health prob-
lems.

The district court held an evidentiary hearing
to determine whether Castanos had wrongfully
retained EICB. The vast majority of the evidence
that Castanos presented bore on his first affirma-
tive defense—namely, that EICB would face a
grave risk of harm if returned to Chile—and he
and other witnesses testified about EICB’s mental
and physical health and asserted that she would
enjoy a better quality of life in the United States
than Chile. Importantly for our purposes, Castano
didn’t present any evidence pertaining to
Berenguela-Alvarado’s purported consent.
Rather, the sole evidence about consent came
from Berenguela-Alvarado—she testified that she
signed the consent letter because Castanos “said
he was not going to bring [EICB] back, and he
was going to request custody if [she] didn’t sign
the document.” She further testified that in sign-
ing the letter, she did not intend to consent to
EICB remaining in the United States perma-
nently.

After the hearing, the district court ordered
supplemental briefing on the consent issue. In her
supplemental brief, Berenguela-Alvarado reiter-
ated her testimony from the hearing that “she only
signed the sham . . . consent form because
[Castanos] said she would never see her daughter
again if she did not sign.” Her brief began this
way:

This is not a case where [Berenguela-
Alvarado] flip flopped, was on the fence, or
changed her mind. She never consented—
period. Her testimony that Castanos told her
that she would never see her daughter again
unless she signed was uncontroverted. This is
not much different than putting a gun to her
head and telling her to sign.

Castanos, by contrast, argued that he had
established that Berenguela-Alvarado had con-
sented to EICB’s retention, as she had signed the
consent letter, subsequently sent an e-mail saying
she had “changed [her] mind,” and had not pre-
sented any evidence of duress. He said that he, on

the other hand—and this, too, is important—had
“provided testimony that he never threatened or
pressured [Berenguela-Alvarado] to sign the
consent” letter. He further argued that “[t]he
Hague Convention does not provide a mechanism
for the revocation of consent once given.”

Although the district court agreed with
Berenguela-Alvarado that she had established a
prima facie case of wrongful retention under the
Hague Convention, it held that she was not enti-
tled to EICB’s return because it found that she had
consented to that retention. The court held that by
“sign[ing] a [consent] document, t[aking] a pic-
ture of it, and sen[ding] that picture to Baquero,”
Berenguela-Alvarado had demonstrated “her
subjective intent to allow EICB to remain in the
U.S.” Importantly, the court acknowledged that if
Castanos had threatened Berenguela-Alvarado as
she alleged, that “statement would amount to
duress.” But—again, importantly—the Court held
that “Castanos denies making this statement and
there is no documentary support for Berenguela-
Alvarado’s assertion.” The court then separately
found “both Berenguela-Alvarado and Castanos
credible” and accordingly “decline[d] to give
greater weight to either’s testimony.”

The district court found that Berenguela-
Alvarado’s evidence concerning her communica-
tions with Castanos demonstrated “a contentious
relationship” but did “not rise to the level of ‘im-
proper and coercive’ ” behavior so as to satisfy the
standard for duress. The court further rejected
Berenguela-Alvarado’s argument that the consent
letter should be discounted due to its legal
deficiencies—it held that although “many ques-
tions exist[ed] as to the legal efficacy of the Con-
sent Letter,” those questions were irrelevant
because a parent’s consent doesn’t have to be
formal under the Hague Convention. Finally, the
court rejected the argument—which it errone-
ously attributed to Berenguela-Alvarado, for she
hadn’t made it—that “even if she did [consent],
she revoked that consent.” The court concluded
“that consent, once given, cannot be withdrawn.”
Because the court held that “the consent affirma-
tive defense [was] dispositive,” it “explicitly
decline[d] to consider [the other] affirmative
defenses” Castanos raised.

Berenguela-Alvarado appealed the district
court’s order. The sole issue on appeal is whether
the district court erred in ruling that Berenguela-
Alvarado consented to Castanos’s retention of
EICB.

II

A
In an appeal from an order dismissing a peti-

tion for return of a child, “[w]e review the district
court’s findings of fact for clear error and review
de novo its legal determinations and application of
the law to the facts.” Pfeiffer v. Bachotet, 913 F.3d
1018, 1022 (11th Cir. 2019) [27 Fla. L. Weekly
Fed. C1639a]. A factual finding is clearly errone-
ous when a review of the entire record leaves us
“with the definite and firm conviction that a
mistake has been committed.” Seaman v. Peter-
son, 766 F.3d 1252, 1261 (11th Cir. 2014) [25
Fla. L. Weekly Fed. C339a] (internal quotation

marks and citation omitted). We “give even
‘greater deference’ to factfindings of the district
court that are based on determinations of the
credibility of witnesses.” Stano v. Butterworth, 51
F.3d 942, 944 (11th Cir. 1995) (quoting Anderson
v. City of Bessemer City, 470 U.S. 564, 575
(1985)).

B
“Among other functions, the Hague Conven-

tion on the Civil Aspects of International Child
Abduction”—which the United States has imple-
mented through the International Child Abduc-
tion Remedies Act (ICARA)—“establishes legal
rights and procedures for the prompt return of
children who have been wrongfully removed or
retained.” Pfeiffer, 913 F.3d at 1023 (quoting 22
U.S.C. § 9001(a)(4)). The Hague Convention’s
aim is to return children to the country “of their
habitual residence” and to “ensure that rights of
custody and of access under the law of one . . .
[s]tate are effectively respected in the other . . .
[s]tates.” Chafin v. Chafin, 742 F.3d 934, 936
(11th Cir. 2013) [24 Fla. L. Weekly Fed. C832a]
(internal quotation marks and citations omitted).

When one parent “wrongfully remove[s] or
retain[s]” a child in the United States, the other
can file a petition in state or federal court to have
the child returned to her country of habitual
residence. 22 U.S.C. § 9003(a)-(b), (e)(1)(A).
“The central feature of the Convention is the
return remedy by which a wrongfully removed
child is to be repatriated to her home country for
custody determinations.” Gomez v. Fuenmayor,
812 F.3d 1005, 1011 (11th Cir. 2016) [25 Fla. L.
Weekly Fed. C2011a]. A court’s job when re-
viewing a petition for the return of a child is
limited to “determin[ing] only rights under the
Convention and not the merits of any underlying
child custody claims.” 22 U.S.C. § 9001(b)(4).

A petitioning parent must prove “by a prepon-
derance of the evidence, that her child was wrong-
fully removed or retained within the meaning of
the Convention.” Chafin, 742 F.3d at 938 (inter-
nal quotation marks and citation omitted). A
removal or retention is “wrongful” if:

a) it is in breach of rights of custody attrib-
uted to a person, . . . either jointly or alone,
under the law of the State in which the child
was habitually resident immediately before
the removal or retention; and

b) at the time of removal or retention those
rights were actually exercised, either jointly or
alone, or would have been so exercised but for
the removal or retention.

Hague Convention on the Civil Aspects of Inter-
national Child Abduction, Oct. 25, 1980, art. 3.

So, here, Berenguela-Alvarado had to prove
three elements to establish a prima facie case of
wrongful retention: (1) that EICB “was a habitual
resident of [Chile] immediately before [her]
retention in the United States”; (2) that Castanos’s
retention breached Berenguela-Alvarado’s cus-
tody rights under Chilean law; and (3) that
Berenguela-Alvarado “had been exercising her
custody rights at the time of retention.” Chafin,
742 F.3d at 938. All agree that Berenguela-
Alvarado satisfied her prima facie burden regard-
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ing wrongful retention; the parties’ dispute fo-
cuses exclusively on Castanos’s affirmative
defense of consent.

C
If the petitioning parent proves by a prepon-

derance of the evidence that a wrongful removal
or retention has occurred, she is entitled to have
the child returned unless the retaining/removing
parent can establish one of several enumerated
affirmative defenses. See 22 U.S.C. § 9003(e)(1)-
(2); Gomez, 812 F.3d at 1011. This Court has held
that these affirmative defenses should be “con-
strued narrowly” so as “to prevent them from
swallowing the rule and rendering the Convention
a dead letter.” Gomez, 812 F.3d at 1011 (internal
quotation marks and citation omitted).

The sole affirmative defense at issue here is
consent, which the district court found to be
“dispositive.” (Indeed, the district “[c]ourt explic-
itly decline[d] to consider” Castanos’s other
defenses.) The consent defense requires the
retaining/removing parent to prove by a prepon-
derance of the evidence that the petitioning parent
“consented to . . . the removal or retention.”
Hague Convention, art. 13(a); 22 U.S.C. §
9003(e)(2). The petitioning parent’s consent
needn’t be formal, but “it is important to consider
what the petitioner actually contemplated and
agreed to in allowing the child to travel outside its
home country.” Baxter v. Baxter, 423 F.3d 363,
371 (3d Cir. 2005). The focus of the court’s
inquiry should be on the petitioning parent’s
“subjective intent,” and should take into account
“[t]he nature and scope of the petitioner’s consent,
and any conditions or limitations” on that consent.
See id. (emphasis added).

III
In its analysis of Castanos’s consent defense,

the district court made critical factual and legal
errors. We will address them in turn.

A
We begin with the factual error. The district

court’s analysis of the consent defense centered
almost exclusively on the consent letter that
Berenguela-Alvarado signed. Ironically, it was
Berenguela-Alvarado who introduced the letter—
in fact, Castanos objected to the letter’s admis-
sion, arguing that it was hearsay. In any event,
with respect to the circumstances surrounding the
letter’s signing, the district court made a clearly
erroneous finding of fact regarding Castanos’s
testimony.

Although the district court acknowledged that
if Castanos had threatened Berenguela-Alvarado
as she claimed, it “would amount to duress”—and
thus presumably vitiated her consent—it held, as
a matter of fact, that “Castanos denie[d] making
this statement.” That is incorrect. In fact, Castanos
never actually denied threatening Berenguela-
Alvarado. The district court therefore clearly
erred in relying on non-existent testimony as a
basis for holding that Castanos had shown that
Berenguela-Alvarado had consented to EICB’s
retention in the United States.

Here is what the record actually reflects:
Although Castanos denied threatening
Berenguela-Alvarado in his answer and in his

supplemental brief, he never testified that he
didn’t make the threat. In mistakenly assuming
that he had, the district court may well have relied
on Castanos’s post-hearing brief, which as-
serted—falsely and without citation—that he
“provided testimony that he never threatened or
pressured [Berenguela-Alvarado] to sign the
consent” letter. (Notably, Castanos never makes
that claim on appeal; rather, he says that he “never
admitted” to threatening Berenguela-Alvarado—
which isn’t the same. Br. of Appellee at 20).

To be clear, none of the testimony that
Castanos did give could be interpreted as consti-
tuting a denial that he threatened Berenguela-
Alvarado. He testified, for instance, that when he
picked up EICB from her home in Chile, he
“never” harassed Berenguela-Alvarado, but he
also admitted that he had spoken to Berenguela-
Alvarado “in a slightly harsh tone” when discuss-
ing the way that he thought she treated EICB. In
our view, none of this testimony constitutes what
the district court claimed—a “deni[al]” that
Castanos threatened Berenguela-Alvarado to get
her to sign the consent form.

So, in short, the district court clearly erred by
relying on non-existent testimony. Castanos never
denied threatening Berenguela-Alvarado, as he
falsely claimed in his supplemental brief and as
the district court found. Thus, we are left “with [a]
definite and firm conviction that a mistake has
been committed.” Seaman, 766 F.3d at 1261
(internal quotation marks and citation omitted).

B
In addition to this clear factual error, the

district court also committed a significant legal
error. As already explained, once a petitioning
parent has established a prima facie case of
wrongful retention/removal under the Hague
Convention, the burden shifts to the retain-
ing/removing parent to prove one or more affir-
mative defenses—without proof of one of those
defenses, the child must be returned to the peti-
tioning parent. See 22 U.S.C. § 9003(e)(1)-(2);
Gomez, 812 F.3d at 1011.

Here, though, the district court improperly—
but expressly—shifted the burden back to
Berenguela-Alvarado on the consent issue, erro-
neously treating her allegation that she signed the
consent letter as a result of Castanos’s threat as a
formal allegation of “duress” that she had to prove
by a preponderance of the evidence. The court’s
opinion leaves no mistake; it expressly found that
“Berenguela-Alvarado ha[d] not shown by a
preponderance of the evidence that her consent
was the product of duress.”

This was improper. When it came to the con-
sent defense, Castanos—alone—had the burden
to prove by a preponderance of the evidence that
Berenguela-Alvarado had actually, subjectively
intended to allow EICB to remain in the United
States. See 22 U.S.C. § 9003(e)(2)(B); Hague
Convention, art. 13(a); Baxter, 423 F.3d at 371.
The Hague Convention does not list any “sur-
defenses” to its enumerated affirmative defenses,
nor does it lay out any sort of framework for
shifting the burden back to the petitioning parent
after she has made out her prima facie case of
wrongful retention/removal. See Hague Conven-

tion, art. 13(a). Accordingly, Berenguela-
Alvarado had no burden to prove anything related
to Castanos’s consent defense. Her “duress”-
related testimony was simply aimed at calling into
question whether the consent letter was truly
reflective of her subjective intent. By stating that
she was effectively coerced into signing the
letter—an issue that bore directly on her con-
sent—Berenguela-Alvarado didn’t somehow
conjure up a new affirmative sur-defense that she
had to prove.

The district court therefore erred as a matter of
law in shifting the burden of proof to Berenguela-
Alvarado.

IV
These factual and legal errors—namely, the

court’s objectively incorrect finding that Castanos
testified that he didn’t threaten Berenguela-
Alvarado and its mistaken decision to shift to
Berenguela-Alvarado the burden to prove
“duress”—tainted the rest of the district court’s
analysis too severely to salvage its order.

First, the district court conducted the bulk of
its analysis under the auspices of its erroneous
“duress” framework, which placed the burden on
the wrong party. As already explained, Castanos
submitted no evidence pertaining to consent, even
though he had the burden to prove the defense.
Nevertheless, the district court wrongly held
against Berenguela-Alvarado that she submitted
no evidence of the explicit threat at issue. Accord-
ingly, the court’s interpretation of the evidence
concerning Berenguela-Alvarado’s subjective
intent is inextricably linked to the faulty presump-
tion that she had the underlying burden of proof,
not to mention the fact that the court was operat-
ing under the erroneous assumption that Castanos
had denied making the threat in the first place.

Although the district court focused on the
consent letter, it did—at least briefly—advert to
several other pieces of evidence that it thought
were indicative of Berenguela-Alvarado’s subjec-
tive intent. In particular, the court thought that
Berenguela-Alvarado subjectively intended to
consent but then changed her mind. It’s true that
Berenguela-Alvarado got EICB’s U.S. passport
renewed and that she scheduled two appointments
at the U.S. embassy to get the consent letter nota-
rized. But Berenguela-Alvarado contends that
renewing EICB’s U.S. passport was necessary in
order to have her returned to Chile as planned in
March. And Castanos does not dispute that
Berenguela-Alvarado never followed through on
either of the two appointments at the U.S. em-
bassy—indeed, Berenguela-Alvarado says that
she skipped them to try to stall for time so she
could get EICB back in March, when EICB’s visit
was due to expire. Accordingly, this evidence is at
best ambiguous with respect to Berenguela-
Alvarado’s subjective intent, particularly since the
district court found her credible. Plus, the only
testimony that directly contradicted Berenguela-
Alvarado’s version of these events was what the
district court assumed to be testimony that
Castanos never threatened Berenguela-
Alvarado—testimony that, as we have explained,
he never gave.

The district court also considered the e-mail
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that Berenguela-Alvarado sent to Baquero stating
that she had “changed [her] mind” about EICB
staying in the United States. Based on the email,
the district court discussed at length whether the
Hague Convention permits a party to revoke her
consent, erroneously attributing to Berenguela-
Alvarado a revocation argument that she has
never made (either in the district court or on
appeal). Of course, one might infer that if a person
changes her mind about consenting to something,
then she must have previously consented. But in
the record as presented to us, Berenguela-
Alvarado—who, again, the district court found to
be credible—expressly testified that she signed
the consent letter as a result of Castanos’s threat
and that her signature was not indicative of her
subjective intent. Berenguela-Alvarado’s lone
comment in an e-mail to a third party about
changing her mind can’t overcome her clear
testimony, particularly in light of Berenguela-
Alvarado’s insistence that she was effectively
trying to string Castanos and Baquero along to
stall for time.

Finally, and most tellingly, the district court’s
own order shows that if it hadn’t concluded—
erroneously—that Castanos denied threatening
Berenguela-Alvarado, it may well have come out
the other way. As already explained, the district
court stated that “[t]o be sure,” if Castanos had
threatened Berenguela-Alvarado, as she claimed,
it would have “amount[ed] to duress” and thus
arguably vitiated her consent. But, the district
court found, “Castanos denies making this state-
ment and there is no documentary support for
Berenguela-Alvarado’s assertion.” To the same
effect, the district court distinguished—as
“inapposite”—a case cited by Berenguela-
Alvarado, Lindmeier v. Lindmeier, 867 So. 2d
165 (La. Ct. App. 2004), on the ground that “in
that case, the threat was undisputed,” which the
court found was “[n]ot true here.” So, from the
face of the district court’s own order, there is good
reason to believe that if it had correctly concluded
that Castanos’s threat was likewise undisputed, it
would have decided the case differently.

V
In summary, we hold that the district court

erred in the following respects:
1. As a matter of fact, the court erred by rely-

ing on non-existent testimony that Castanos never
threatened Berenguela-Alvarado as a means of
securing her consent to EICB staying in the
United States.

2. As a matter of law, the court erred by shift-
ing the burden on the consent issue back to
Berenguela-Alvarado, requiring her to prove by a
preponderance of the evidence that Castanos’s
threat constituted “duress.”

We therefore vacate and remand the district
court’s order for further proceedings in accor-
dance with this opinion.

VACATED AND REMANDED.

*        *        *

Religion—Establishment—Municipal corpo-
rations—Public parks—Religious displays—
City’s maintenance of 34-foot Latin cross in its
public park does not violate the First Amend-

ment’s Establishment Clause—Standing—
Testimony by at least one of the plaintiffs that
he used park many times throughout year and
was offended and felt excluded by the cross
was sufficient to establish Article III standing
to challenge city’s maintenance of the cross,
even though it does not appear that this plain-
tiff, or any other plaintiff, has taken steps to
avoid encountering the cross—Supreme
Court’s decision in American Legion v. Ameri-
can Humanist Association abrogates American
Civil Liberties Union of Georgia v. Rabun
County Chamber of Commerce, Inc. to extent
that latter disregarded evidence of “historical
acceptance” and instead applied Lemon v.
Kurzman—When American Legion, rather
than Rabun, is applied, presence of cross on
city property does not violate the Establish-
ment Clause—Presumption of constitutional-
ity for longstanding monuments, symbols, and
practices applies to city’s cross, whether the
presumption applies categorically to all estab-
lished religious displays and monuments or
only to those particular displays and monu-
ments that meet four considerations high-
lighted in American Legion—Presumption has
not been rebutted
AMANDA KONDRAT’YEV, ANDREIY KONDRAT’YEV,
ANDRE RYLAND, DAVID SUHOR, Plaintiffs-Appellees, v.
CITY OF PENSACOLA, FLORIDA, ASHTON HAYWARD,
Mayor, BRIAN COOPER, Defendants-Appellants. 11th
Circuit. Case No. 17-13025. February 19, 2020. Appeal from
the U.S. District Court for the Northern District of Florida (No.
3:16-cv-00195-RV-CJK).

ON REMAND FROM THE SUPREME
COURT OF THE UNITED STATES

[Original Opinion at 27 Fla. L. Weekly Fed. C1271a]

(Before NEWSOM and HULL, Circuit Judges,
and ROYAL,* District Judge.)

(NEWSOM, Circuit Judge.) This is Pensacola
Cross Case 2.0.

In September 2018, relying on our earlier
decision in American Civil Liberties Union of
Georgia v. Rabun County Chamber of Com-
merce, Inc., 698 F.2d 1098 (11th Cir. 1983), we
affirmed a district court’s decision ordering the
removal of a 34-foot Latin cross from the City of
Pensacola’s Bayview Park on the ground that the
City’s maintenance of the cross violated the First
Amendment’s Establishment Clause.
Kondrat’yev v. City of Pensacola, 903 F.3d 1169,
1171-72 (11th Cir. 2018) [27 Fla. L. Weekly Fed.
C1271a], cert. granted, judgment vacated, 139 S.
Ct. 2772 (2019). The City subsequently filed a
petition for certiorari in the Supreme Court. While
the City’s petition was pending, the Supreme
Court decided American Legion v. American
Humanist Association, holding that a 32-foot
Latin cross on public land in Bladensburg, Mary-
land does not violate the Establishment Clause.
139 S. Ct. 2067, 2074, 2077 (2019) [27 Fla. L.
Weekly Fed. S970a]. The following week, the
Supreme Court granted the City’s petition for
certiorari in this case, vacated our earlier decision,
and remanded for further consideration in light of
American Legion. Kondrat’yev, 139 S. Ct. 2772.

Having carefully reviewed the American

Legion opinion—or more accurately opinions
(there are seven of them)—and having considered
the parties’ supplemental briefing, we now hold
(1) that we remain bound by Rabun to conclude
that plaintiffs have (or at least one of them has)
Article III standing to challenge Pensacola’s
maintenance of the Bayview Park cross, but (2)
that American Legion abrogates Rabun to the
extent that the latter disregarded evidence of
“historical acceptance” and instead applied
Lemon v. Kurtzman, 403 U.S. 602 (1971), and,
further, that when American Legion—rather than
Rabun—is applied, the cross’s presence on city
property doesn’t violate the Establishment
Clause.

I

A
The facts underlying our case, of course,

remain unchanged. In 1941, the National Youth
Administration erected a wooden cross in the
eastern corner of Pensacola’s Bayview Park to be
the “[f]ocal point” of what would become an
annual Easter sunrise program. The program itself
was organized by the Pensacola Junior Chamber
of Commerce (a/k/a the “Jaycees”) and soon
became a tradition, with people gathering for
Easter services during World War II to pray,
among other things, for “the divine guidance of
our leaders” and for faith to “see through the . . .
dark days of war.” The services continued follow-
ing the war, and in 1949 the Jaycees built a small
stage—or “bandstand”—immediately in front of
the cross to serve as a “permanent home” for the
annual program.

In 1969, the Jaycees replaced the original
wooden cross with the 34-foot concrete version at
issue in this case. The new cross was dedicated at
the 29th annual Easter sunrise service. The Jay-
cees later donated the cross to the City, which
continues to light and maintain it at a current cost
of around $233 per year. Although the cross is
only one of more than 170 monuments scattered
throughout Pensacola’s parks, it is one of only
two—and the only religious display—located in
Bayview Park. Over the years, the cross has
continued to serve as the location for an annual
Easter program, but it has also been used for other
purposes, including as a site for remembrance
services on Veterans and Memorial Days, at
which attendees place flowers near it in honor of
loved ones overseas and in memory of those who
have died fighting in service of the country.

B
The Bayview Park cross (in one iteration or

another) stood in the same location for more than
75 years, essentially without incident, before the
plaintiffs in this case filed suit asserting that the
cross’s presence on city property violates the First
Amendment’s Establishment Clause.

The parties filed dueling summary judgment
motions. The district court granted plaintiffs’
motion, held that the City’s maintenance of the
cross violated the Establishment Clause, and
ordered the cross removed. On appeal, this Court
affirmed. In so doing, we concluded that we were
bound by our earlier decision in American Civil
Liberties Union of Georgia v. Rabun County
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Chamber of Commerce, Inc., 698 F.2d 1098 (11th
Cir. 1983), in two respects—first, to conclude that
the plaintiffs here (or at least one of them) had
Article III standing to challenge Pensacola’s
maintenance of the Bayview Park cross, and
second, to hold that the cross violated the Estab-
lishment Clause. Kondrat’yev v. City of
Pensacola, 903 F.3d 1169, 1173-74 (11th Cir.
2018) [27 Fla. L. Weekly Fed. C1271a], cert.
granted, judgment vacated, 139 S. Ct. 2772
(2019). The City thereafter filed a petition for
certiorari in the Supreme Court.

While the City’s petition was pending, the
Supreme Court decided American Legion v.
American Humanist Association, holding—as
already noted—that a 32-foot tall Latin cross on
public land in Bladensburg, Maryland does not
violate the Establishment Clause. 139 S. Ct. 2067,
2074, 2077 (2019) [27 Fla. L. Weekly Fed.
S970a]. We’ll take a deeper dive later, but for
present purposes, it suffices to say that American
Legion did two important things.

First, as we will explain, it jettisoned Lemon v.
Kurtzman, 403 U.S. 602 (1971)—at least for
cases involving “religious references or imagery
in public monuments, symbols, mottos, displays,
and ceremonies”—in favor of an “approach that
focuses on the particular issue at hand and looks
to history for guidance.” American Legion, 139 S.
Ct. at 2081-82 & n.16, 2087 (plurality); see also
id. at 2097 (Thomas, J., concurring in the judg-
ment) (agreeing that Lemon does not apply to
religious-display cases); id. at 2101-02 (Gorsuch,
J., concurring in the judgment) (same).

Second, informed by “four considerations”—
which, again, we’ll explore in greater detail—the
Supreme Court adopted what it called “a strong
presumption of constitutionality” for “estab-
lished, religiously expressive monuments, sym-
bols, and practices.” Id. at 2085 (opinion of the
Court). The Court described the pertinent consid-
erations as follows: (1) that “identifying the[ ]
original purpose or purposes” of a longstanding
monument “may be especially difficult”; (2) that
“as time goes by, the purposes associated with an
established monument, symbol, or practice often
multiply”; (3) that “the message conveyed” by the
monument likewise “may change over time”; and
(4) that “when time’s passage imbues” a religious
monument with “familiarity and historical signifi-
cance, removing it may” appear “hostile” (rather
than neutral) toward religion. Id. at 2082-85
(alteration adopted) (quotation omitted).

As already explained, just a week after issuing
its decision, the Supreme Court granted the City’s
petition for certiorari in this case, vacated our
earlier decision, and remanded for further consid-
eration in light of American Legion. 139 S. Ct.
2772.1

II
In relevant part, the First Amendment states

that “Congress shall make no law respecting an
establishment of religion . . . .” U.S. Const.
amend. I. Although by its terms the Establishment
Clause applies only to Congress, and although
available historical evidence indicates that it was
originally understood as a federalism-based

provision designed to prevent the federal govern-
ment from interfering with state and local deci-
sions about church-state relations, the Supreme
Court has since made clear that, as “incorporated”
through the Fourteenth Amendment, the Clause
protects individual rights against state and local
interference. See, e.g., Everson v. Bd. of Educ. of
Ewing Twp., 330 U.S. 1, 15 (1947). The question
here, therefore, is whether the City’s maintenance
of the Bayview Park cross constitutes a prohibited
“establishment of religion.”

A
Before considering the merits of plaintiffs’

Establishment Clause claim, we must first address
the question of their standing to sue, which the
City disputes. See, e.g., Dillard v. Chilton Cty.
Comm’n, 495 F.3d 1324, 1330 (11th Cir. 2007)
[20 Fla. L. Weekly Fed. C993a] (“[S]tanding is a
threshold jurisdictional question which must be
addressed prior to and independent of the merits
of a party’s claims.”) (quotation omitted).

If we were writing on a clean slate, we might
well agree with the City’s contention that plain-
tiffs lack standing here. But we are not—and so
we cannot. As we explained in our initial opinion,
we conclude that our standing analysis is con-
trolled by this Court’s earlier decision in Rabun,
which considered facts nearly indistinguishable
from those here. Kondrat’yev, 903 F.3d at 1172-
74. And because the Supreme Court’s decision in
American Legion doesn’t address standing one
way or another, the standing analysis from our
original opinion . . . well . . . stands.

We’ll briefly recap, then, what we said there:
In Rabun, with the approval of the Georgia De-
partment of Natural Resources, the Rabun County
Chamber of Commerce erected an illuminated 35-
foot Latin cross in Black Rock Mountain State
Park. 698 F.2d at 1100-01, 1101 n.1. Like the
Bayview Park cross at issue here, the Black Rock
Mountain cross replaced a similar monument that
had stood for a number of years but had fallen into
disrepair, and like the Bayview Park cross, it was
dedicated at an annual Easter sunrise service. Id.
at 1101. The ACLU of Georgia and five named
individuals sued, claiming that the Establishment
Clause forbade the Black Rock Mountain cross’s
presence on state-owned land. Id. at 1102.

The defendants contended that the plaintiffs
lacked standing under the Supreme Court’s then-
recent decision in Valley Forge Christian College
v. Americans United for Separation of Church
and State, Inc., 454 U.S. 464 (1982). In Valley
Forge, a nonprofit organization and four of its
employees had sued to prevent the transfer of
federal land to a religious institution. Id. at 468-
69. The Third Circuit held that the plaintiffs had
standing based on the “shared individuated right
to a government that ‘shall make no law respect-
ing the establishment of religion.’ ” Americans
United for Separation of Church & State, Inc. v.
U.S. Dep’t of Health, Ed. & Welfare, 619 F.2d
252, 261, 265 (3d Cir. 1980), rev’d sub nom.
Valley Forge, 454 U.S. 464. The Supreme Court
rejected that theory, finding that such “general-
ized grievances” are insufficient to confer stand-
ing, and further stated that Establishment Clause

plaintiffs who can’t identify a personal injury
“other than the psychological consequence pre-
sumably produced by observation of conduct with
which one disagrees” lack the injury necessary to
support Article III standing. Valley Forge, 454
U.S. at 483, 485-86 (quotation omitted). Relying
on Valley Forge, the defendants in Rabun insisted
that none of the plaintiffs there had standing to
sue. 698 F.2d at 1103. A panel of this Court
disagreed, holding, as relevant for present pur-
poses, that the plaintiffs there had the requisite
standing. Id. at 1108-09, 1111.

While acknowledging that Valley Forge had
“expressly held that the mere ‘psychological
consequence presumably produced by observa-
tion of conduct with which one disagrees’ is not a
cognizable injury” for standing purposes, id. at
1103 (quoting Valley Forge, 454 U.S. at 486), the
Rabun panel nonetheless concluded that the
plaintiffs before it had “demonstrated an individu-
alized injury, other than a mere psychological
reaction,” id. at 1108. Specifically, the panel held
that the plaintiffs had sufficiently “allege[d] that
they ha[d] been injured in fact because they ha[d]
been deprived of their beneficial right of use and
enjoyment of a state park.” Id. at 1103. Two of the
plaintiffs, in particular, “demonstrated the effect
that the presence of the cross ha[d] on their right
to the use of Black Rock Mountain State Park
both by testifying as to their unwillingness to
camp in the park because of the cross and by the
evidence of the physical and metaphysical impact
of the cross.” Id. at 1108 (emphasis added). More
particularly still, the Rabun panel concluded,
those two plaintiffs were “forced to locate other
camping areas or to have their right to use Black
Rock Mountain State Park conditioned upon the
acceptance of unwanted religious symbolism.” Id.
(emphasis added).

As we read Rabun, therefore, it is not strictly
necessary for an Establishment Clause plaintiff to
modify his behavior in order to avoid the alleged
violation; rather, it is enough that he claim to have
suffered “metaphysical”—or as the Rabun panel
also called it, “spiritual”—injury and that his use
of a public resource has been “conditioned upon
the acceptance of unwanted religious symbol-
ism.” Id. Under Rabun’s expansive formulation,
at least one of the plaintiffs in this case has alleged
sufficient injury to pass Article III muster. Andre
Ryland testified that he uses Bayview Park “many
times throughout the year” and is “offended and
feel[s] excluded by . . . the Bayview Cross.”
Although it doesn’t appear that Ryland (or any
other plaintiff for that matter) has taken any
affirmative steps to avoid encountering the cross,
his “offen[se]” and “exclu[sion]” would seem to
qualify as the sort of “metaphysical” or “spiritual”
injury that Rabun deems adequate. Because
Ryland has standing under Rabun, we needn’t
consider whether the other plaintiffs do. See, e.g.,
Watt v. Energy Action Educ. Found., 454 U.S.
151, 160 (1981).

So in short, as we said before, this Court’s
earlier decision in Rabun resolves the standing
issue here in plaintiffs’ favor. And absent en banc
reconsideration or Supreme Court reversal, we are
obliged by our “prior panel precedent” rule to
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follow it. See, e.g., Breslow v. Wells Fargo Bank,
755 F.3d 1265, 1267 (11th Cir. 2014) [24 Fla. L.
Weekly Fed. C1405b] (“It is the firmly estab-
lished rule of this Circuit that each succeeding
panel is bound by the holding of the first panel to
address an issue of law, unless and until that
holding is overruled en banc, or by the Supreme
Court.” (alteration adopted) (quotation omitted)).
Because the Supreme Court’s decision in Ameri-
can Legion didn’t address standing one way or
another, Rabun continues to bind us, and we are
constrained to affirm the district court’s standing
determination.2

We turn then, to the merits of plaintiffs’ Estab-
lishment Clause claim.

B
We won’t bury the lede. Having reconsidered

this case in light of American Legion, we con-
clude (1) that the Supreme Court’s decision
abrogates Rabun’s analysis and holding with
respect to the merits of the Establishment Clause
claim there and (2) that when American Legion
(rather than Rabun) is applied, Pensacola’s main-
tenance of the Bayview Park cross does not vio-
late the First Amendment.

1
Candidly—and respectfully—divining any

sort of clear rule from the seven separate opinions
in American Legion is a challenge. (Much more
on that later.) But at least as it pertains to the
continuing vitality of Rabun’s Establishment
Clause analysis and holding—and thus our own
earlier Rabun-based determination that the Bay-
view Park cross violated the First Amendment—
American Legion makes two things clear: (1)
Lemon and its much-maligned three-part test no
longer govern Establishment Clause challenges to
religious monuments and displays; and (2) history
and tradition play an important role in Establish-
ment Clause analysis. For reasons we will explain,
those two (related) aspects of American Legion
gut Rabun’s merits analysis and thus fatally
undermine the lone precedent that drove our
initial decision.

a
We begin with a summary of Rabun’s Estab-

lishment Clause analysis. The panel in Rabun
analyzed the Black Rock Mountain cross under
Lemon’s three-part test, which both parties there
“agree[d]” supplied “the correct legal standard.”
Rabun, 698 F.2d at 1109. Lemon, the panel ob-
served, asks “(1) [w]hether the [challenged]
action has a secular purpose; (2) [w]hether the
‘principal or primary effect’ is one which neither
‘advances nor inhibits religion’; and (3) [w]hether
the action fosters ‘an excessive government
entanglement with religion.’ ” Id. (quoting
Lemon, 403 U.S. at 612-13). “[I]f even one of
these three principles is violated,” the Rabun
panel continued, “the challenged governmental
action will be found to violate the Establishment
Clause.” Id. The panel concluded that the defen-
dants there had “failed to establish a secular
purpose” for the Black Rock Mountain cross and,
therefore, “that the maintenance of the cross in a
state park violate[d] the Establishment Clause of
the First Amendment.” Id. at 1111. In closing, the

panel acknowledged that the cross had stood in
the park “[f]or many years,” but held that
“ ‘historical acceptance without more’ does not
provide a rational basis for ignoring the command
of the Establishment Clause that a state ‘pursue a
course of “neutrality” toward religion.’ ” Id.
(quoting Comm. for Pub. Educ. & Religious
Liberty v. Nyquist, 413 U.S. 756, 792-93 (1973)).

In our earlier opinion in this case, we followed
Rabun right down the line—as we were obliged to
do. In particular, given the factual parallels be-
tween the Black Rock Mountain and Bayview
Park crosses—both 30-some-odd feet tall, both
erected by private organizations, both dedicated
in conjunction with Easter services, and both
located on government property—we held that
the latter, like the former, violated the Establish-
ment Clause. Kondrat’yev, 903 F.3d at 1174.

b
American Legion makes clear that Rabun’s

Establishment Clause analysis—and thus our own
initial assessment of Pensacola’s Bayview Park
cross—is no longer good law, for two related
reasons. We’ll examine them in turn.

i
For present purposes, perhaps American

Legion’s clearest message is this: Lemon is dead.
Well, sort of. It’s dead, that is, at least with respect
to cases involving religious displays and monu-
ments—including crosses. We count six clear
votes for that proposition. For starters, Justice
Alito’s plurality opinion (joined by Chief Justice
Roberts and Justices Breyer and Kavanaugh)
pointedly criticized Lemon and its many “short-
comings,” refused to apply it to the Bladensburg
cross, and ultimately rejected “efforts to evaluate
[display] cases” under it in favor of “a presump-
tion of constitutionality for longstanding monu-
ments, symbols, and practices.” American Legion,
139 S. Ct. at 2080-82, 2081 n.16, 2087 (plurality).
Justice Thomas authored a separate concurrence
in which he explained, as relevant here, that the
plurality had “rightly rejected” the “long-discred-
ited” Lemon test as inapplicable to religious-
display cases. Id. at 2097 (Thomas, J., concurring
in the judgment). Indeed, he said that he would
have “take[n] the logical next step and overrule[d]
the Lemon test in all contexts.” Id. Justice
Gorsuch (joined by Justice Thomas) also wrote
separately; he similarly described the “now
shelved” Lemon test as a “misadventure” and
agreed that the plurality had correctly repudiated
it. Id. at 2101-02 (Gorsuch, J., concurring in the
judgment). Six.

Justice Kagan concurred in part. While
“agree[ing] that rigid application of the Lemon
test does not solve every Establishment Clause
problem,” she expressed her continuing view that
the “test’s focus on purposes and effects is crucial
in evaluating government action in this sphere”
and therefore declined to join the portions of the
plurality opinion expressly disclaiming Lemon—
even if only, she said, out of “an excess of cau-
tion.” Id. at 2094 (Kagan, J., concurring in part).

Justice Ginsburg ( joined by Just ice
Sotomayor) dissented without mentioning Lemon
one way or the other, either as applicable to

religious-display cases or more generally. Id. at
2103-13 (Ginsburg, J., dissenting).

So again, that’s six Justices—Chief Justice
Roberts and Justices Thomas, Breyer, Alito,
Gorsuch, and Kavanaugh—who have clearly
rejected the proposition that Lemon provides the
appropriate standard for religious-display cases
like this one. So, for present purposes anyway,
Lemon is indeed dead.

ii
Another thing that American Legion makes

reasonably clear is that history and tradition play
a crucial role in Establishment Clause analysis.
Justice Alito’s plurality opinion (which, again,
Chief Justice Roberts and Justices Breyer and
Kavanaugh joined) explained that post-Lemon
cases “have taken a more modest approach that
focuses on the particular issue at hand and looks
to history for guidance.” American Legion, 139 S.
Ct. at 2087 (plurality). The plurality opinion also
reiterated the more emphatic statement in Town of
Greece v. Galloway, 572 U.S. 565 (2014) [24 Fla.
L. Weekly Fed. S736a], that “the Establishment
Clause must be interpreted ‘by reference to histor-
ical practices and understandings.’ ” American
Legion, 139 S. Ct. at 2087 (plurality) (emphasis
added) (quoting Town of Greece, 572 U.S. at
576). And in the same vein, noting that the
Bladensburg cross had been in place for 90-some
years, the plurality opinion adopted a formal
“presumption of constitutionality for longstand-
ing monuments, symbols, and practices.” Id. at
2074, 2081-82.

Even while joining Justice Alito’s lead opin-
ion in full, Justice Breyer concurred separately to
flesh out his position. He agreed that it was
“appropriate[ ]” to “look[ ] to history for guid-
ance” but clarified that, in his view, the
Bladensburg cross’s constitutionality ultimately
turned on “its particular historical context and its
long-held place in the community.” Id. at 2091
(Breyer, J., concurring). He declined to embrace
an all-encompassing “ ‘history and tradition’ test
that would permit any newly constructed religious
memorial on public land.” Id. In short, for Justice
Breyer, the key seemed to be that the Bladensburg
cross had been there for a long time.

Justice Kagan expressed a similar position.
She too agreed that it is important to “look[ ] to
history for guidance” but declined to “sign on to
any broader statements about history’s role in
Establishment Clause analysis.” Id. at 2094
(Kagan, J., concurring in part). Like Justice
Breyer, Justice Kagan emphasized the
“longstanding”-ness of the Bladensburg cross.
See id. And indeed, Justice Kagan joined a portion
of Justice Alito’s lead opinion stating that “retain-
ing established, religiously expressive monu-
ments, symbols, and practices is quite different
from erecting or adopting new ones” and, further,
that “[t]he passage of time gives rise to a strong
presumption of constitutionality”—thereby
making a clear majority for both propositions. Id.
at 2085 (opinion of the Court).

So again, let’s pause briefly to count heads. At
this point, we have five—Justice Alito plus Chief
Justice Roberts and Justices Breyer, Kagan, and
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Kavanaugh—who have agreed, as a general
matter, that courts considering Establishment
Clause challenges should at the very least “look[ ]
to history for guidance.” And perhaps more
importantly for the disposition of our case, we
have the same five agreeing that an established
religious display or monument is entitled to a
formal (and in one iteration “strong”) “presump-
tion of constitutionality.”

Justice Thomas’s and Justice Gorsuch’s
concurring opinions round out the story. Al-
though Justice Thomas’s opinion was focused on
other issues—principally the notion that the
Establishment Clause isn’t properly incorporated
against the states—there can be little doubt that he
believes that history plays a central (and probably
decisive) role in Establishment Clause analysis.
See, e.g., id. at 2094-98 (Thomas, J., concurring in
the judgment) (referring to practices “at the found-
ing,” “the historical characteristics of an establish-
ment of religion,” and “our Nation’s history and
traditions”). So that, it seems, is six votes for
history and settled practice.

And although he was concerned principally
with standing, Justice Gorsuch offered a few
thoughts about the merits, as well. He began by
noting with approval that Justice Alito’s lead
opinion “relie[d] on a more modest, historically
sensitive approach” and “recogniz[ed] that ‘the
Establishment Clause must be interpreted by
reference to historical practices and understand-
ings.’ ” Id. at 2101-02 (Gorsuch, J., concurring in
the judgment). Justice Gorsuch summarized the
plurality opinion as concluding that “what matters
. . . is whether the challenged practice fits ‘within
the tradition’ of this country.” Id. at 2102. “I agree
with all this,” he said, “and don’t doubt that the
monument before us is constitutional in light of
the nation’s traditions.” Id. Justice Gorsuch
expressed some consternation with the plurality
opinion’s emphasis on a monument’s
longstanding-ness; the way he saw it, “what
matters when it comes to assessing a monument,
symbol, or practice isn’t its age but its compliance
with ageless principles.” Id. In any event, it’s clear
that we can count Justice Gorsuch a seventh vote
for the relevance of history to Establishment
Clause analysis; if anything, he seems to have
thought that the plurality hadn’t gone quite far
enough.

That leaves only Justices Ginsburg and
Sotomayor, whose dissent didn’t say anything
one way or the other about the propriety of con-
sulting history, tradition, or settled practice in
assessing the Bladensburg cross’s constitutional-
ity. See id. at 2103-13 (Ginsburg, J., dissenting).

So, a final tally: We count seven votes for the
proposition that history, tradition, and settled
practice must at the very least be consulted—for
“guidance”—in deciding an Establishment
Clause case, and five votes in favor of granting a
formal “presumption of constitutionality” to
established religious displays and monuments.

*    *    *
What does all this mean for Rabun—and for

our own earlier reliance on Rabun to invalidate
Pensacola’s Bayview Park cross? In short, we
think it means that Rabun’s Establishment Clause

analysis no longer controls and that we must
assess the cross’s constitutionality afresh under
American Legion. As we explained in our initial
opinion, the panel in Rabun (1) applied Lemon
and (2) rejected historical practice as a reliable
guide for Establishment Clause cases.
Kondrat’yev, 903 F.3d at 1173-74. In stark con-
trast, the Supreme Court in American Legion
made clear (1) that Lemon does not apply in
religious-display cases and (2) that history and
tradition matter.

When an intervening Supreme Court decision
is “clearly on point” and “clearly inconsistent”
with preexisting Eleventh Circuit precedent,
Garrett v. Univ. of Ala. at Birmingham Bd. of Trs.,
344 F.3d 1288, 1292 (11th Cir. 2003) [16 Fla. L.
Weekly Fed. C1085a], “we are bound to follow
[the] Supreme Court,” Overlook Gardens Props.,
L.L.C. v. Orix USA, L.P., 927 F.3d 1194, 1201
(11th Cir. 2019) [27 Fla. L. Weekly Fed.
C2090a]. We have little difficulty in concluding
that with respect to the applicability of Lemon and
the relevance of history, tradition, and settled
practice, the Supreme Court’s decision in Ameri-
can Legion is both “clearly on point” and “clearly
inconsistent” with Rabun. Accordingly, we
conclude that Rabun is abrogated—not as to
standing, see supra at 8-12, but as to its Establish-
ment Clause analysis and holding—and that we
must follow American Legion instead.

When we apply American Legion rather than
Rabun, we conclude that the Bayview Park cross
does not violate the Establishment Clause. Ex-
plaining why will require a little bit of, well,
explaining.

2
Applying American Legion is (as you’ve

probably already sensed) easier said than done;
the Supreme Court’s splintered decision spans
more than 80 slip-opinion pages and comprises
seven separate writings.3 But several principles do
emerge. Perhaps the clearest—alongside Lemon’s
inapplicability to display cases and history and
tradition’s significance—is that “established”
religious monuments and displays are entitled to
a formal “presumption of constitutionality.”
Justice Alito’s four-member plurality opinion, for
instance, states that reviewing courts should apply
“a presumption of constitutionality for longstand-
ing monuments, symbols, and practices.” Ameri-
can Legion, 139 S. Ct. at 2081-82 (plurality).
Even more significantly, a portion of his opinion
joined by Justice Kagan—and thus representing
the decision of the full Court—goes on to reiterate
that “a strong presumption of constitutionality”
attaches to “established” monuments. Id. at 2085
(opinion of the Court). Clear enough.

Far less clear from American Legion—but just
as important to our consideration of the Bayview
Park cross’s constitutionality—is exactly how and
when this “strong presumption” arises and how
and when it can be rebutted. We turn, then, to
those two issues.4

a
First, how does the presumption of constitu-

tionality arise? In embracing the presumption, the
Supreme Court highlighted “four considerations,”

which, it said, demonstrate “that retaining estab-
lished, religiously expressive monuments, sym-
bols, and practices is quite different from erecting
or adopting new ones.” Id. To recap, those consid-
erations are as follows: (1) that “identifying the[ ]
original purpose or purposes” of an established
monument “may be especially difficult”; (2) that
“as time goes by, the purposes associated with an
established monument, symbol, or practice often
multiply”; (3) that “the message conveyed” by the
monument “may change over time”; and (4) that
“when time’s passage imbues” a monument with
“familiarity and historical significance, removing
it may no longer appear neutral” toward religion.
Id. at 2082-85 (alteration adopted) (quotation
omitted).

The trick is that the Supreme Court’s opinion
sends mixed messages about whether and to what
extent the four “considerations” inform the opera-
tion of the presumption. In particular, it’s not clear
whether, by articulating the four considerations,
the Court intended to explain how and why it
reached its conclusion that the presumption
should apply—or instead to prescribe a list of
prerequisites that must obtain before the presump-
tion applies. If the considerations were just steps
in the Court’s analysis, then the presumption will
arise simply by virtue of a religious display’s
“established”-ness. If, on the other hand, the
considerations impose mandatory conditions—
prerequisites—then the presumption would
seemingly arise only where all (or the balance?) of
the four considerations apply. Hence the question
that confronts us: Does the presumption apply
categorically, to all established religious monu-
ments, or only to those particular monuments
(even if established) that meet the four consider-
ations? Our answer: Hard to say. Happily, we
needn’t resolve the uncertainty here because,
either way, we conclude that the presumption
applies to the Bayview Park cross.

In Freedom From Religion Foundation, Inc.
v. County of Lehigh, the Third Circuit recently
opted for the first interpretation, holding that
American Legion’s presumption of constitutional-
ity applies categorically to all established reli-
gious displays and that it isn’t necessary for a
particular monument to separately satisfy all four
considerations to qualify. 933 F.3d 275, 282 (3d
Cir. 2019). That may well be right; there’s cer-
tainly language in the Supreme Court’s opinion(s)
that leaves that impression. Perhaps most notably,
the plurality introduced its discussion of the
considerations this way:

For at least four reasons, the Lemon test pres-
ents particularly daunting problems in cases,
including the one now before us, that involve
the use, for ceremonial, celebratory, or com-
memorative purposes, of words or symbols
with religious associations. Together, these
considerations counsel against efforts to eval-
uate such cases under Lemon and toward
application of a presumption of constitutional-
ity for longstanding monuments, symbols, and
practices.

American Legion, 139 S. Ct. at 2081-82 (plural-
ity) (footnote omitted). That language—“cases . . .
that involve” religious symbols, “such cases,”
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etc.—strongly suggests that the presumption of
constitutionality applies, categorically, to all
“longstanding monuments, symbols, and prac-
tices.” Id. That suggestion is reinforced by the
(full) Court’s discussion of the four consider-
ations themselves, which likewise implies that the
presumption applies categorically and that the
considerations are not necessary prerequisites.
The Court observed, for instance—

1. that “these cases” (seemingly as a class)
“often” (not invariably) concern monuments
that were erected long ago and whose original
purposes “may be” (not are) difficult to dis-
cern, id. at 2082 (opinion of the Court);

2. that as time passes the purposes associ-
ated with an established monument “often”
(not invariably) multiply and that the exis-
tence of multiple purposes is “more likely”
(not certain) to occur in “such cases” (again,
seemingly as a class), id. at 2082-83;

3. that the message associated with such a
monument “may” (not will) evolve over time,
id. at 2084; and

4. removing a longstanding and thus famil-
iar monument “may” (not will) appear hostile,
rather than neutral, toward religion, id. at
2084-85.

The Court (again, the full Court) then capped its
discussion by stating that “[t]hese four consider-
ations show that retaining established, religiously
expressive monuments, symbols, and prac-
tices”—again, apparently as a class—“is quite
different from erecting or adopting new ones,”
and that, accordingly, “[t]he passage of time gives
rise to a strong presumption of constitutionality.”
Id. at 2085.

Now, in fairness, there is also language in
American Legion that cuts the other way—toward
a conclusion that, in order to qualify for the pre-
sumption, a particular monument must satisfy all
(or at least the balance of the) four considerations.
For instance, the Supreme Court purported to
“apply[ ] these principles”—by which it seemed
(?) to mean the considerations—to hold that “the
Bladensburg Cross does not violate the Establish-
ment Clause.” Id. at 2089. And in its concluding
paragraph, the Court appeared to march through
the considerations, pretty methodically, with
respect to the Bladensburg cross specifically:

The cross is undoubtedly a Christian symbol,
but that fact should not blind us to everything
else that the Bladensburg Cross has come to
represent. [Considerations 1 and 2] For
some, that monument is a symbolic resting
place for ancestors who never returned home.
For others, it is a place for the community to
gather and honor all veterans and their sacri-
fices for our Nation. For others still, it is a
historical landmark. [Considerations 2 and
3] For many of these people, destroying or
defacing the Cross that has stood undisturbed
for nearly a century would not be neutral and
would not further the ideals of respect and
tolerance embodied in the First Amendment.
[Consideration 4]

Id. at 2090. Having assessed each of the consider-
ations individually, the Court concluded: “For all

these reasons, the [Bladensburg] Cross does not
offend the Constitution.” Id.

In short, we think there are two plausible
readings of American Legion—one, which the
City advocates and the Third Circuit has adopted,
would apply a presumption of constitutionality to
any “established” religious monument; the other,
which plaintiffs advocate, would apply the pre-
sumption only to monuments that separately
satisfy the four considerations that the Supreme
Court highlighted in its decision. Fortunately, we
conclude that we needn’t choose between these
two readings, because we are satisfied that the
presumption attaches under either one.

On the City’s (and Third Circuit’s) categorical
interpretation, the Bayview Park cross plainly
qualifies—the cross is “established” (given its
age, whether deemed to be roughly 50 or roughly
75 years old), “religiously expressive” (it’s a
cross), and a “monument” or “symbol.” See id. at
2085. Enough said.

Although it takes a bit of unpacking, we’re
also satisfied that the presumption attaches even if
American Legion’s four considerations are neces-
sary preconditions. First, here, as is “often” the
case with established monuments, “identifying
[the cross’s] original purpose or purposes [is]
especially difficult.” See id. at 2082. The record
demonstrates (1) that the National Youth Admin-
istration erected a wooden cross in Bayview Park
as part of an Easter sunrise program organized by
the Pensacola Jaycees, (2) that the original
wooden cross was later replaced with a concrete
version dedicated at the 29th annual Easter ser-
vice, and (3) that the Jaycees later donated to the
cross to the City—but not much else. And to
complicate matters further, the “difficult[y]” of
isolating the Bayview Park cross’s “original
purpose” is compounded by the fact that there are
three entities whose intentions might plausibly
matter: the National Youth Administration, the
Jaycees, and the City. Even if we were to assume
that the National Youth Administration and the
Jaycees had religious motivations for erecting the
cross in the first place, what of the City—which is,
after all, the only state actor in the mix and thus
the only entity capable of violating the First
Amendment? Plaintiffs haven’t offered any
meaningful evidence regarding the City’s own
motivations, either for allowing the erection of the
original wooden cross, for permitting its replace-
ment with the current concrete cross, or for ac-
cepting the Jaycees’ donation. Without better
evidence as to the City’s “original purpose”
concerning the cross, we think “it would be inap-
propriate for [us] to compel [its] removal or
termination based on supposition.” See id.

Second, as is likewise characteristic of estab-
lished monuments, the purposes associated with
the Bayview Park cross have multiplied over time.
See id. Whatever the City’s original motivation
for allowing the cross’s erection and subsequent
replacement and donation, it’s clear that in the
ensuing years the cross has come to serve multiple
purposes. For instance, although it has remained
the location for an annual Easter sunrise program,
it has also been used as a site for remembrance
services on Veterans and Memorial Days, as well

as a place for citizens to gather during times of
national crisis—e.g., following the death of
President Roosevelt, during times of war, etc.
Moreover, the cross, bandstand, and surrounding
area have hosted many community gatherings—
including boat festivals, fundraising walks, out-
door movie nights, and weddings—and there is
no evidence that the City has ever made the space
available to the public on anything other than a
neutral basis. (The surest proof of that fact: Just
two months before the filing of this lawsuit, the
City granted plaintiff David Suhor’s request to
reserve the cross for his own “satanic purposes,”
which required a church that had already reserved
it to move to another area of the park.) So, what
the Supreme Court said in American Legion
applies here precisely: “Even if the original pur-
pose of a monument was infused with religion, the
passage of time may obscure that sentiment,” and
“[a]s our society becomes more and more reli-
giously diverse, a community may preserve such
monuments, symbols, and practices for the sake
of their historical significance or their place in a
common cultural heritage.” Id. at 2083.

Third, as with other established monuments,
the “message conveyed” by the Bayview Park
cross seems to have “change[d] over time.” See id.
at 2084 (quotation omitted). As the Supreme
Court explained in American Legion, “[w]ith
sufficient time, religiously expressive monu-
ments, symbols, and practices can become em-
bedded features of a community’s landscape and
identity . . . [and] [t]he community may come to
value them without necessarily embracing their
religious roots.” Id. Here, the cross’s message has
evolved into a neutral one as it has become em-
bedded in the fabric of the Pensacola community
by hosting a variety of gatherings and events, both
religious and secular. This sort of “[f]amiliarity
itself can become a reason for preservation.” Id.

Finally, where, as here, “time’s passage im-
bues a religiously expressive monument, symbol,
or practice with this kind of familiarity and histor-
ical significance, removing it may no longer
appear neutral . . . .” Id. Removal of the Bayview
Park cross at this point—more than 75 years after
its original erection and more than 50 years after
its replacement with the current concrete ver-
sion—could well, in the Supreme Court’s words,
“strike many as aggressively hostile to religion.”
See id. at 2085.

So in short, even assuming (contra the Third
Circuit) that a religious monument must satisfy
American Legion’s four “considerations” before
the presumption of constitutionality arises, we
conclude that they are satisfied here, and that the
presumption therefore applies.

b
So, either way you slice it, the presumption

attaches. Next question: Can the presumption be
rebutted here—and if so, how? Unfortunately, we
find even less guidance in American Legion about
that. The parties offer competing theories, which
we will consider in turn.

Borrowing from the Third Circuit’s analysis in
Lehigh, the City contends that the only way the
presumption can be overcome is by “demonstrat-
ing ‘discriminatory intent’ in the government’s



Headnotes and indexes are copyrighted and may not be duplicated by photocopying, printing,
or other means without the express permission of the publishers. 1-800-351-0917

U.S. COURT OF APPEALS, ELEVENTH CIRCUIT 28 Fla. L. Weekly Fed. C877

decision to maintain the monument, or ‘deliberate
disrespect’ in the monument’s design.” Supple-
mental Br. of Appellants at 8 (alterations adopted)
(quotation omitted). As best we can tell, the
quoted phrases appear to have been taken, respec-
tively, from the introduction to the American
Legion opinion and from a passing comment in
the opinion relating to the Bladensburg cross’s
status as a World War I memorial. See American
Legion, 139 S. Ct. at 2074, 2089. We aren’t
convinced that the Supreme Court meant to make
either (or both) of those isolated and unexplained
references “the test” for rebutting the presumption
of constitutionality, but with so little to go on, we
might as well consider them. In short, we agree
with the City that, to the extent they are the proper
measure(s), plaintiffs have failed to demonstrate
either “discriminatory intent” or “deliberate
disrespect” in the monument’s maintenance or
design.

First, plaintiffs have provided no evidence of
the sort of discriminatory intent that would war-
rant invalidating a presumptively constitutional
monument. It’s hard to imagine how the City
could more convincingly demonstrate its commit-
ment to neutrality than by allowing use of the
cross for any purpose—including one of the
complaining plaintiffs’ own satanic rituals. Sec-
ond, plaintiffs offer no evidence of deliberate
disrespect in the monument’s design. There is
nothing unique—let alone uniquely disrespect-
ful—about the Bayview Park cross. And as Amer-
ican Legion itself explains, that “[t]he cross is
undoubtedly a Christian symbol” shouldn’t “blind
us to everything else” it represents. Id. at 2090.

For their part, plaintiffs advocate a different
test; they say that even if the presumption of
constitutionality applies, it is overcome in this
case for two reasons—(1) the Bayview Park
cross’s “blatant[ ] religious purpose” and (2) the
fact that it is not a war memorial. Supplemental
Br. of Appellees at 11-12. We disagree.

As to plaintiffs’ first contention: As we just
explained, American Legion itself demonstrates
that an “undoubtedly . . . Christian symbol”—in
particular, a Latin cross—may nevertheless pose
no Establishment Clause concerns. American
Legion, 139 S. Ct. at 2090. Moreover, as we’ve
also explained, the Bayview Park cross’s original
purpose isn’t entirely clear, and it has in any event
multiplied and evolved over time. In other words,
plaintiffs’ “blatant[ ] religious purpose” criterion
for rebutting the presumption adds little, if any-
thing, to the first two American Legion “consider-
ations,” which, on plaintiffs’ own reading, inform
the presumption’s applicability in the first place.

As to plaintiffs’ second contention: Although
it’s true that a single subsection of the American
Legion opinion focuses on the Bladensburg
cross’s status as a World War I memorial, it’s also
clear that the Supreme Court didn’t consider that
to be a necessary condition of its holding. Con-
spicuously, the Court didn’t include war-memo-
rial status among the four considerations that it
used to support its conclusion and that plaintiffs
emphasize here. And in any event, although the
Bayview Park cross wasn’t officially erected as a
war memorial, it has certainly been used as one

over the years—an evolutionary purpose (and
character) that we must give weight when apply-
ing American Legion. See id. at 2082-83.

In sum, we’re not convinced that either of the
parties’ proposals was intended to be “the test”
pursuant to which a plaintiff might seek to rebut
the presumption that applies to established reli-
gious monuments. Plaintiffs’ proposal, it seems to
us, is hard to square with American Legion itself.
And if the City’s proposal applies, we don’t think
that plaintiffs have satisfied it. In either event, we
find no basis for concluding that the presumption
of constitutionality has been overcome in this
case.

*    *    *
Having reconsidered the case in light of Amer-

ican Legion, we conclude, as the Supreme Court
did there, that “the Cross does not offend the
Constitution.” See id. at 2090.

III
For the foregoing reasons, we hold (1) that we

remain bound by this Court’s decision in Rabun
to conclude that plaintiffs have Article III stand-
ing to challenge Pensacola’s maintenance of the
Bayview Park cross, but (2) that when American
Legion—rather than Rabun (and through it,
Lemon)—is applied, the cross’s presence on city
property does not violate the Establishment
Clause.

REVERSED.
))))))))))))))))))

*Honorable Charles Ashley Royal, United States
District Judge for the Middle District of Georgia, sitting
by designation.

1As this appeal comes to us following a grant of
summary judgment, our review is de novo. See Thomas
v. Cooper Lighting, Inc., 506 F.3d 1361, 1363 (11th Cir.
2007) [21 Fla. L. Weekly Fed. C168a].

2To clarify, the mere fact that the Court decided the
American Legion case on the merits does not ipso facto
indicate that it concluded that the plaintiffs there had
Article III standing. One would think it might, as stand-
ing is a jurisdictional issue that a court is obliged to
consider sua sponte, but the Supreme Court has rejected
the suggestion that such implicit “drive-by jurisdic-
tional rulings” carry any “precedential effect.” Steel Co.
v. Citizens for a Better Env’t, 523 U.S. 83, 91 (1998). In
American Legion, Justice Gorsuch (joined by Justice
Thomas) filed a separate concurrence contending that
the plaintiffs there lacked Article III standing because
the “ ‘offended observer’ theory of standing has no basis
in law” and clarifying that the Court’s “own failure to
consider standing c[ould not] be mistaken as an en-
dorsement of it.” American Legion, 139 S. Ct. at 2098,
2100 (Gorsuch, J., concurring in the judgment).

3From the syllabus:
ALITO, J., announced the judgment of the Court
and delivered the opinion of the Court with respect
to Parts I, II-B, II-C, III, and IV, in which ROB-
ERTS, C. J., and BREYER, KAGAN, and
KAVANAUGH, JJ., joined, and an opinion with
respect to Parts II-A and II-D, in which ROBERTS,
C. J., and BREYER and KAVANAUGH, JJ.,
joined. BREYER, J., filed a concurring opinion, in
which KAGAN, J., joined. KAVANAUGH, J., filed
a concurring opinion. KAGAN, J., filed an opinion
concurring in part. THOMAS, J., filed an opinion
concurring in the judgment. GORSUCH, J., filed an
opinion concurring in the judgment, in which
THOMAS, J., joined. GINSBURG, J., filed a
dissenting opinion, in which SOTOMAYOR, J.,

joined.
4As our earlier summary indicates, it’s unclear

exactly how (“established”-ness aside) history and
tradition (more generally) should be weighed in Estab-
lishment Clause analysis post-American Legion. Com-
pare, e.g., American Legion, 139 S. Ct. at 2087 (plural-
ity) (“look[ing] to history for guidance” in Establish-
ment Clause cases), with, e.g., id. at 2091 (Breyer, J.,
concurring) (agreeing that it’s “appropriate[ ]” to
“look[ ] to history for guidance,” but clarifying that, in
his view, the cross’s constitutionality ultimately turned
on “its particular historical context and its long-held
place in the community”), and, e.g., id. at 2094 (Kagan,
J., concurring in part) (also agreeing that it’s important
to “look[ ] to history for guidance,” but declining to
“sign on to any broader statements about history’s role
in Establishment Clause analysis”), and, e.g., id. at
2094-98 (Thomas, J., concurring in the judgment)
(referring to practices “at the founding,” the “historical
characteristics of an establishment of religion,” and “our
Nation’s history and traditions”), and, e.g., id. at 2101
(Gorsuch, J., concurring in the judgment) (agreeing that
“the Establishment Clause must be interpreted by
reference to historical practices and understandings”).
To the extent that history and tradition have a meaning-
ful role to play, they cut decisively in favor of the
Bayview Park cross’s constitutionality for reasons that
have been explained elsewhere and that we needn’t
repeat here. See Kondrat’yev, 903 F.3d at 1180-82
(Newsom, J., concurring in the judgment) (chronicling
and describing similar crosses on public land, dating
back at least as far as 1782).

))))))))))))))))))
(NEWSOM, Circuit Judge, joined by ROYAL,
District Judge, concurring.) This, I suppose, is
Pensacola Cross Case Concurrence 2.0.

As the majority opinion explains, the Supreme
Court’s decision in American Legion v. American
Humanist Association, 139 S. Ct. 2067 (2019) [27
Fla. L. Weekly Fed. S970a], didn’t address the
issue of the plaintiffs’ standing one way or the
other. Accordingly, as the majority opinion
likewise explains, we have no basis for revisiting
the standing analysis contained in our initial
opinion—as we do our merits analysis. So under
our prior-panel-precedent rule,1 we are bound by
American Civil Liberties Union of Georgia v.
Rabun County Chamber of Commerce, Inc., 698
F.2d 1098 (11th Cir. 1983), to conclude that the
plaintiffs here have standing to contest the City of
Pensacola’s maintenance of the Bayview Park
cross.

But that won’t keep me from reiterating my
position that Rabun’s standing analysis—and in
particular its full-on embrace of what Justice
Gorsuch recently called the “offended observer”
theory, see American Legion, 139 S. Ct. at 2098
(Gorsuch, J., concurring in the judgment)—is just
plain wrong. So here goes. [Warning: If a lot of
this sounds familiar, it should. See Kondrat’yev v.
City of Pensacola, 903 F.3d 1169, 1174-77 (11th
Cir. 2018) [27 Fla. L. Weekly Fed. C1271a]
(Newsom, J., concurring in the judgment), cert.
granted, judgment vacated, 139 S. Ct. 2772
(2019). It’s not plagiarism when you do it to
yourself.]

*    *    *
Plaintiffs Andre Ryland and David Suhor

assert that they feel “offended,” “affronted,” and
“excluded” by the Bayview Park cross. Neither,
though, it seems, has been sufficiently affected to
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take any affirmative steps to avoid the cross. To
the contrary, Ryland has explained that he contin-
ues to use Bayview Park “many times throughout
the year” and that he “often” encounters the cross
when “walk[ing] the trail around the park.” So
too, Suhor says that he “visit[ed] Bayview Park
regularly” for years before filing suit and that he
still “encounter[s] [the cross] on regular bike
rides” there. (Suhor also used the cross for his
own purposes in 2016, just before filing suit—for
some kind of satanic ritual.

Under the Supreme Court’s pathmarking
Establishment Clause standing case, Valley Forge
Christian College v. Americans United for Sepa-
ration of Church & State, Inc., 454 U.S. 464
(1982), the plaintiffs’ allegations here—offense,
affront, exclusion—are plainly inadequate. There,
the Court held, in no uncertain terms, that “the
psychological consequence presumably produced
by observation of [religious] conduct with which
one disagrees” is “not an injury sufficient to
confer standing under Art[icle] III, even though
the disagreement is phrased in constitutional
terms.” Id. at 485-86.

Just a year after Valley Forge, however, a
panel of this Court upheld the standing of two
plaintiffs in Rabun, who sued to remove a large
Latin cross from a state park in Georgia. 698 F.2d
at 1101, 1108-09. The panel acknowledged
Valley Forge’s holding that “psychological”
injury doesn’t give rise to Article III standing in
an Establishment Clause case. Id. at 1106. Even
so, the panel concluded that the Rabun plaintiffs
had sufficiently alleged an injury-in-fact both (1)
by testifying that they were unwilling to camp in
the state park so long as the cross stood there and,
separately, (2) “by the evidence of the physical
and metaphysical impact of the cross.” Id. at 1108.
Thus, we said, the plaintiffs there suffered injury
because they were required either (1) to relocate
to other camping areas or—again, separately—(2)
“to have their right to use [the state park] condi-
tioned upon the acceptance of unwanted symbol-
ism,” the latter of which the panel described as a
form of “spiritual harm.” Id. Rabun makes clear,
therefore, that at least in this Circuit, it is enough
for an Establishment Clause plaintiff to allege that
he has suffered “metaphysical” or “spiritual”
harm as a result of observing religious conduct or
imagery with which he disagrees.2

Can it really be that, as Valley Forge clearly
holds, “psychological” harm is not sufficient to
establish Article III injury in an Establishment
Clause case, and yet somehow, as Rabun says,
“metaphysical” and “spiritual” harm are? And
can it really be that I—as a judge trained in the law
rather than, say, neurology, philosophy, or
theology—am charged with distinguishing be-
tween “psychological” injury, on the one hand,
and “metaphysical” and “spiritual” injury, on the
other? Come on. It seems clear to me that Rabun
was wrong the day it was decided—utterly irrec-
oncilable with the Supreme Court’s then-hot-off-
the-presses decision in Valley Forge.

And to make matters worse, Rabun has only
gotten more wrong as time has passed. Since
1983, the Supreme Court has consistently tight-
ened standing requirements—emphasizing, for

instance, that the “irreducible constitutional
minimum” comprises three distinct elements,
Lujan v. Defenders of Wildlife, 504 U.S. 555, 560
(1992); that the “[f]irst and foremost” of those
elements is injury-in-fact, Steel Co. v. Citizens for
Better Environment, 523 U.S. 83, 103 (1998); and
perhaps most significantly for present purposes,
that an actionable injury must be not only “partic-
ularized” in the sense that it affects the plaintiff in
an individual way, but also “concrete” in the sense
that it “actually exist[s]” and is “real” rather than
“abstract,” Spokeo, Inc. v. Robbins, 136 S. Ct.
1540, 1548 (2016) [26 Fla. L. Weekly Fed.
S128a] (quotations omitted). Notably, along the
way—and again, in cases since Rabun was
decided—the Court has expressly rejected
“stigma[ ],” Allen v. Wright, 468 U.S. 737, 754-55
(1984), “conscientious objection,” Diamond v.
Charles, 476 U.S. 54, 67 (1986), and “fear,”
Clapper v. Amnesty Int’l USA, 568 U.S. 398, 417-
18 (2013) [24 Fla. L. Weekly Fed. S49a], as
judicially cognizable injuries.

To be clear, the question whether Article III’s
standing requirement is satisfied by the sort of
squishy “psychological” injury that carried the
day in Rabun—and via Rabun, in this case—is no
mere academic issue. Rather, it touches on funda-
mental constitutional postulates. “The law of
Article III standing,” the Supreme Court has said,
“is built on separation-of-powers principles, [and]
serves to prevent the judicial process from being
used to usurp the powers of the political
branches.” Clapper, 568 U.S. at 408. In particular,
the Court has emphasized that standing questions
“must be answered by reference to the Art[icle] III
notion that federal courts may exercise power
only ‘in the last resort, and as a necessity.’ ” Allen,
468 U.S. at 752 (quoting Chicago & Grand Trunk
R. Co. v. Wellman, 143 U.S. 339, 345 (1892)). In
the same vein, with respect to concreteness—the
aspect of the injury-in-fact requirement princi-
pally at issue here—the Court has underscored
that when, as in this case, “a court is asked to
undertake constitutional adjudication, the most
important and delicate of its responsibilities, the
requirement of concrete injury . . . serves the
function of insuring that such adjudication does
not take place unnecessarily.” Schlesinger v.
Reservists Comm. to Stop the War, 418 U.S. 208,
221 (1974). By contrast, “[t]o permit a complain-
ant who has no concrete injury to require a court
to rule on important constitutional issues in the
abstract would create the potential for abuse of the
judicial process, distort the role of the Judiciary in
its relationship to the Executive and the Legisla-
ture and open the Judiciary to an arguable charge
of providing ‘government by injunction.’ ” Id. at
222.

In short, standing rules matter—and the
sweeping standing rule that Rabun embodies
threatens the structural principles that underlie
Article III’s case-or-controversy requirement.

*    *    *
One last thing. Although the Supreme Court’s

decision in American Legion neither adds nor
changes anything with respect to standing, that’s
not to say that no one there noticed the difficulties
presented when an onlooker claims that

“offen[se]” or “affront[ ]” clothes him with the
authority to sue under the Establishment Clause.
Justice Gorsuch filed a separate opinion concur-
ring in the Court’s judgment—joined by Justice
Thomas—in which he vigorously objected that
the plaintiffs there lacked Article III standing to
challenge the constitutionality of the Bladensburg
cross. In particular, he said, the Rabun-style
theory of standing—which he aptly called “of-
fended observer” standing—“has no basis in
law.” American Legion, 139 S. Ct. at 2098
(Gorsuch, J., concurring in the judgment).

Justice Gorsuch’s critique tracks mine pretty
closely. (Or perhaps it’s that mine anticipated his
pretty closely. Whatever—we see it the same
way.) He cites many of the same cases that I’ve
flagged—e.g., Schlesinger v. Reservists Comm. to
Stop the War, 418 U.S. 208 (1974), Allen v.
Wright, 468 U.S. 737 (1984), and Clapper v.
Amnesty Int’l USA, 568 U.S. 398 (2013) [24 Fla.
L. Weekly Fed. S49a]—for the proposition that
the Supreme Court has long rejected allegations
of offense, fear, and stigma as sufficient to estab-
lish standing. American Legion, 139 S. Ct. at
2099-2100 (Gorsuch, J., concurring in the judg-
ment). He makes essentially the same separation-
of-powers point that I’ve highlighted—in his
words, that “[i]f individuals and groups could
invoke the authority of a federal court to forbid
what they dislike for no more reason than they
dislike it, we would risk exceeding the judiciary’s
limited constitutional mandate and infringing on
powers committed to other branches of govern-
ment.” Id. at 2099. Perhaps most notably, he
emphasizes—as I have—that the Court “has
already expressly rejected ‘offended observer’
standing under the Establishment Clause itself.”
Id. at 2100 (citing Valley Forge, 454 U.S. 464).
There, as he notes—and as I’ve explained—the
Court held, unmistakably, that “the psychological
consequence presumably produced by observa-
tion of conduct with which one disagrees” is not
“sufficient to confer standing under Art[icle] III.”
Valley Forge, 454 U.S. at 485.

Couldn’t have said it better myself.
*    *    *

For all these reasons, we should—whether in
this case or some other—convene en banc in order
to bring our own Establishment Clause standing
precedent into line with the Supreme Court’s and
to clarify that “offen[se],” “affront[ ],” and
“exclu[sion]” fail to satisfy Article III’s injury-in-
fact requirement.
))))))))))))))))))

1According to the prior-panel-precedent rule,
a prior panel’s holding is binding on all subsequent
panels unless and until it is overruled or undermined
to the point of abrogation by the Supreme Court or
by this court sitting en banc. While an intervening
decision of the Supreme Court can overrule the
decision of a prior panel of our court, the Supreme
Court decision must be clearly on point.

United States v. Archer, 531 F.3d 1347, 1352 (11th Cir.
2008) [21 Fla. L. Weekly Fed. C829b] (citation and
quotation omitted). We haven’t been perfectly consis-
tent in our articulation of the rule, and other formula-
tions would seem to allow subsequent panels more
wiggle room. See, e.g., United States v. Madden, 733
F.3d 1314, 1319 (11th Cir. 2013) [24 Fla. L. Weekly
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Fed. C571a] (“[O]ur prior precedent is no longer bind-
ing once it has been substantially undermined or over-
ruled by . . . Supreme Court jurisprudence.” (quotation
omitted)); Footman v. Singletary, 978 F.2d 1207, 1211
(11th Cir. 1992) (“We may decline to follow a decision
of a prior panel if necessary to give full effect to a United
States Supreme Court decision.”); Leach v. Pan Am.
World Airways, 842 F.2d 285, 286 (11th Cir. 1988)
(“[A]ccording to both Eleventh and Fifth Circuit prece-
dent [a three-judge] panel may not overlook decisions
by the Supreme Court which implicitly overrule a
binding circuit decision, or undercut its rationale.”). As
tempting as it may be to invoke one of the flabbier
variants in order to “write around” Rabun, the majority
opinion resists the urge. The way I see it, a healthy
respect for the decisions of my colleagues—both past
and present—counsels a fairly rigorous application of
the prior-panel-precedent rule.

2In Glassroth v. Moore, we held that two plaintiffs
who “altered their behavior” to avoid a large Ten
Commandments monument in the rotunda of the
Alabama Supreme Court “ha[d] suffered and . . .
continue[d] to suffer injuries in fact sufficient for
standing purposes.” 335 F.3d 1282, 1292 (11th Cir.
2003) [16 Fla. L. Weekly Fed. C803a]. Having done so,
we excused ourselves from deciding whether another
plaintiff, “who ha[d] not altered his behavior as a result
of the monument, ha[d] standing.” Id. at 1293.

*        *        *

PANKAJKUMAR S. PATEL, JYOTSNABEN P. PATEL,
NISHANTKUMAR PATEL, Petitioners, v. U.S. ATTORNEY
GENERAL, Respondent. 11th Circuit. Case No. 17-10636.
September 13, 2019. Petition for Review of a Decision of the
Board of Immigration Appeals (Agency No. A072-565-851).

(Before ED CARNES, Chief Judge, TJOFLAT,
MARCUS, WILSON, WILLIAM PRYOR,
MARTIN, JORDAN, ROSENBAUM, JILL
PRYOR, NEWSOM, BRANCH, and GRANT,
Circuit Judges.)

[Original Opinion at 27 Fla. L. Weekly Fed. C1744a]

BY THE COURT:
A member of this Court in active service

having requested a poll on whether this case
should be reheard en banc, and a majority of the
judges of this Court in active service having voted
in favor of granting rehearing en banc, it is OR-
DERED that this case will be reheard en banc.
The panel’s opinion is VACATED.

*        *        *

UNITED STATES OF AMERICA, Plaintiff-Appellee, v.
MICHAEL ST. HUBERT, Defendant-Appellant. 11th Circuit.
Case No. 16-10874. March 19, 2019. Appeal from the U.S.
District Court for the Southern District of Florida (No. 1:15-cr-
20621-FAM-1).

(Before ED CARNES, Chief Judge, TJOFLAT,
MARCUS, WILSON, WILLIAM PRYOR,
MARTIN, JORDAN, ROSENBAUM, JILL
PRYOR, NEWSOM, and BRANCH, Circuit
Judges.*)

[Original Opinion at 27 Fla. L. Weekly Fed. C640a;
Substituted Opinion at 27 Fla. L. Weekly Fed. C1509a]

BY THE COURT:
A member of this Court in active service

having requested a poll on whether this case
should be reheard by the Court sitting en banc,
and a majority of the judges in active service on
this Court having voted against granting a rehear-
ing en banc, it is ORDERED that this case will not
be reheard en banc.

[Editor’s note: Judge TJOFLAT’s concur-
rence, as well as dissents filed by Judges WIL-
SON, MARTIN, and JILL PRYOR, may be
viewed in their entirety by FLW Federal subscrib-
ers on our website at http://www.Flori-
daLawWeekly.com.]
))))))))))))))))))

*Judge Grant did not participate in the decision to
rehear this case en banc. Judge Julie Carnes participated
in the en banc poll that was conducted in this case before
taking senior status on June 18, 2018.

*        *        *

Aliens—Detention—Work programs—
Forced-labor prohibition—Trafficking Vic-
tims Protection Act—Current and former
alien detainees brought class action lawsuit
against private contractor which owns and
operates a federal immigration detention
facility which is required to operate a volun-
tary work program through which detainees
may perform work for compensation, alleging
contractor’s labor scheme violates TVPA—
Under plain and unambiguous language of
TVPA, statute covers the conduct of private
for-profit contractors operating federal immi-
gration detention facilities—TVPA does not
bar private contractors from operating the sort
of voluntary work programs generally autho-
rized under federal law for aliens held in immi-
gration detention facilities—However, private
contractors that operate such work programs
are not categorically excluded from the TVPA
and may be liable if they knowingly obtain or
procure the labor services of a program partic-
ipant through illegal coercive means explicitly
listed in TVPA—Appeals—Scope of review—
Review limited to discrete and abstract legal
issue of TVPA’s applicability to private con-
tractors operating federal immigration deten-
tion facilities, and therefore court did not
address whether factual allegations in com-
plaint, taken as true, are sufficient to establish
a violation of TVPA
WILHEN HILL BARRIENTOS, individually and on behalf of
all others similarly situated, MARGARITO VELAZQUEZ-
GALICIA, individually and on behalf of all others similarly
situated, SHOAIB AHMED, individually and on behalf of all
others similarly situated, Plaintiffs-Appellees, v. CORECIVIC,
INC., Defendant-Appellant. 11th Circuit. Case No. 18-15081.
February 28, 2020. Appeal from the U.S. District Court for the
Middle District of Georgia (No. 4:18-cv-00070-CDL).

(Before HULL and MARCUS, Circuit Judges,
and ROTHSTEIN,* District Judge.)

(HULL, Circuit Judge.) In this case, Appellees
Wilhen Hill Barrientos, Margarito Velazquez-
Galicia, and Shoaib Ahmed, current and former
alien detainees, brought a class action lawsuit
against Appellant CoreCivic, Inc., a private
contractor, which owns and operates the Stewart
Detention Center in Lumpkin, Georgia (“Stew-
art”). Stewart is a federal immigration detention
facility where aliens are held during the pendency
of removal proceedings or for other reasons
related to enforcement of the nation’s immigra-
tion laws. At Stewart, CoreCivic, as a private
contractor, is required to operate what is referred
to as a “voluntary work program,” through which

detainees may perform work for compensation.
Appellees’ complaint alleged that, far from

operating a “voluntary” work program, CoreCivic
coerces alien detainees to perform labor at Stewart
by, inter alia, the use or threatened use of serious
harm, criminal prosecution, solitary confinement,
and the withholding of basic necessities. Appel-
lees’ complaint asserted that CoreCivic’s labor
scheme violated, and continues to violate, the
forced-labor prohibition in the Trafficking Vic-
tims Protection Act (“TVPA”), 18 U.S.C. §§
1589, 1594-95, and Georgia law. The TVPA
subjects to criminal and civil liability “[w]hoever”
knowingly obtains the labor or services of a
“person” by any one of the prohibited coercive
means explicitly listed in the TVPA. 18 U.S.C. §§
1589(a), 1595.

CoreCivic moved to dismiss the complaint,
contending that the TVPA does not apply to a
private government contractor or cover labor
performed in work programs by alien detainees in
lawful custody of the U.S. government. Although
it denied the motion, the district court certified for
immediate appeal the narrow, purely legal ques-
tion of “[w]hether the TVPA applies to work
programs in federal immigration detention facili-
ties operated by private for-profit contractors.”
See 28 U.S.C. § 1292(b). We granted CoreCivic’s
petition for permission to immediately appeal the
district court’s order.

After review, and with the benefit of oral
argument, we conclude that: (1) under the plain
language of the statute, the TVPA covers the
conduct of private contractors operating federal
immigration detention facilities; (2) the TVPA
does not bar private contractors from operating
the sort of voluntary work programs generally
authorized under federal law for aliens held in
immigration detention facilities; but (3) private
contractors that operate such work programs are
not categorically excluded from the TVPA and
may be liable if they knowingly obtain or procure
the labor or services of a program participant
through the illegal coercive means explicitly
listed in the TVPA. Because our review is limited
to the legal question of the TVPA’s applicability
to private contractors operating federal immigra-
tion detention facilities, we do not at this time
address whether the factual allegations in the
complaint are sufficient to state a TVPA claim.

I. BACKGROUND
The question certified by the district court

concerns the TVPA and work programs in federal
immigration detention facilities. We review the
TVPA, the relevant work programs, and then the
district court proceedings.

A. The TVPA
The TVPA prohibits knowingly “obtain[ing]

the labor or services of a person” by any one of, or
combination of, the following means:

(1) by means of force, threats of force,
physical restraint, or threats of physical re-
straint to that person or another person;

(2) by means of serious harm or threats of
serious harm to that person or another person;

(3) by means of the abuse or threatened
abuse of law or legal process; or
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(4) by means of any scheme, plan, or pat-
tern intended to cause the person to believe
that, if that person did not perform such labor
or services, that person or another person
would suffer serious harm or physical re-
straint.

18 U.S.C. § 1589(a) (collectively, the “illegal
coercive means”). Section 1589(a) applies to
“[w]hoever” knowingly provides or obtains such
forced labor or services from a “person.” Id.

In turn, § 1595(a) provides a private cause of
action for any victim of a violation of § 1589. 18
U.S.C. § 1595(a). Under § 1595(a), “[a]n individ-
ual who is a victim of a violation” of the TVPA
“may bring a civil action against the perpetrator,”
as well as against anyone who “knowingly bene-
fits, financially or by receiving anything of
value,” from any such violation. Id.

B. Work Programs in ICE Detention Facilities
U.S. Immigration and Customs Enforcement

(“ICE”) detains certain aliens during the pen-
dency of removal proceedings or for other reasons
related to enforcement of the nation’s immigra-
tion laws. ICE detains some of those aliens in
facilities operated by private contractors. Appel-
lant CoreCivic is a private contractor that operates
several detention centers throughout the country,
including the Stewart Detention Center in
Lumpkin, Georgia, where Appellees were or are
being held.1

CoreCivic, as a private contractor operating an
ICE detention facility, is subject to, and required
to follow, the Performance-Based National De-
tention Standards (“PBNDS”), the operative
version of which was promulgated in 2011 and
revised in 2016. See U.S. Immigration & Customs
Enf’t, Performance-Based National Detention
Standards 2011 (rev. 2016), available at https://
www.ice.gov/doclib/detention-standards/2011/
pbnds2011r2016.pdf. The PBNDS are designed
to ensure a safe and secure detention environment
that meets detainees’ basic needs and is consistent
with applicable legal requirements.

The PBNDS state that detention centers may
require all detainees to “maintain their immediate
living areas in a neat and orderly manner” through
certain “personal housekeeping” tasks such as
“making their bunk beds daily,” “stacking loose
papers,” and “keeping the floor free of debris.” Id.
§ 5.8(V)(C). Beyond these basic required tasks,
detainees “shall not be required to work,” and all
other “[w]ork assignments are voluntary.” Id. §§
5.8(II)(2), 5.8(V)(C).

As to voluntary work, the PBNDS further state
that “[d]etainees shall be provided the opportunity
to participate in a voluntary work program”
through which they may earn monetary compen-
sation.2 Id. §§ 5.8(I), 5.8(V)(A) (emphasis added).
The purpose of such voluntary work programs is
to reduce “[t]he negative impact of confinement
. . . through decreased idleness, improved morale
and fewer disciplinary incidents.” Id. § 5.8(II)(4).
However, the facility administrator must operate
the voluntary work program in compliance with
the PBNDS, which regulate the selection of
detainees, the hours of work (no more than 8
hours per day and 40 hours per week), the mini-

mum compensation for completed work (at least
$1.00 per day), the number of work assignments
a detainee can perform, and the conditions under
which that work occurs. Id. §§ 5.8(V)(D)-(O).
The PBNDS delegate the site-specific rules for
each work program to the “facility administrator.”
Id. § 5.8(V)(D).

Detainees may be removed from the voluntary
work program for causes such as “unsatisfactory
performance” or “disruptive behavior,” or as a
“sanction imposed . . . for an infraction of a facil-
ity rule, regulation or policy.” Id. § 5.8(V)(L).
Additionally, the PBNDS specify that participants
in the voluntary work program are “expected to be
ready to report for work at the required time,”
“may not leave an assignment without permis-
sion,” and “may not evade attendance and perfor-
mance standards in assigned activities nor encour-
age others to do so.” Id. § 5.8(V)(M).

The PBNDS otherwise provide for disciplin-
ary action against detainees outside the context of
the voluntary work program. See generally id. §
3.1. The PBNDS identify four categories of
offenses and prescribe appropriate sanctions for
each category. Id. §§ 3.1(V)(C), 3.1 app. A. Those
categories are “greatest,” “high,” “high moder-
ate,” and “low moderate.”3 Id. According to the
PBNDS, all four categories of infractions are
punishable by a “[l]oss of privileges”—including
“commissary, vending machines, movies, recre-
ation, etc.”—and a “[c]hange [in] housing,”
among other sanctions. Id. § 3.1 app. A. Addition-
ally, all but the lowest category of infractions are
punishable by the initiation of criminal proceed-
ings and “[d]isciplinary segregation” of varying
length based on the severity of the infraction. Id.

II. DISTRICT COURT PROCEEDINGS

A. Complaint
In their complaint, Appellees alleged that the

voluntary work program as implemented by
CoreCivic was, in fact, anything but voluntary.
Rather, the complaint alleged, aliens detained at
Stewart work because they have no other mean-
ingful choice. The complaint alleged CoreCivic
was operating, and continues to operate, a “depri-
vation scheme” by which it forces detainees to
participate in the work program through threats of
“serious harm” in the form of deprivation of
privacy and safety, threats of referral for criminal
prosecution, and threats of solitary confinement;
through withholding basic necessities like food,
toothpaste, toilet paper, and soap; and through
deprivation of outside contact with loved ones.

Appellees’ complaint claimed that, by engag-
ing in this alleged forced-labor “scheme,”
CoreCivic ran afoul of §§ 1589(a)(1), (a)(2),
(a)(3), and (a)(4) in that it was knowingly
“obtain[ing] . . . labor” by means of: (1) “force,
threats of force, physical restraint, or threats of
physical restraint”; (2) “serious harm or threats of
serious harm”; (3) “the abuse or threatened abuse
of the law or legal process”; and (4) a “scheme . . .
intended to cause [a] person to believe that, if that
person did not perform . . . labor or services, that
person . . . would suffer serious harm or physical
restraint.” 18 U.S.C. §§ 1589(a)(1)-(4). Appel-
lees’ complaint claimed that this forced-labor

scheme—which remains ongoing—operates as
follows.

The conditions at Stewart are alleged to be
poor, particularly in the “open dormitories,”
which detainees refer to as the “Chicken Coop”
due to the unsanitary conditions and overcrowd-
ing. The showers in the Chicken Coop, for exam-
ple, are said to be moldy and without temperature
control. CoreCivic allegedly does not provide
detainees with basic hygiene products, including
toilet paper, soap, and toothpaste. Detainees must
purchase these items from the commissary when
they run out. They also must purchase expensive
“phone cards” from the commissary if they wish
to speak with loved ones who are unable to make
the trip to the detention center.

Detainees who participate in CoreCivic’s
voluntary work program, however, are spared
some of Stewart’s more unfavorable conditions
and—because they are paid between $1.00 and
$4.00 per day—are able to purchase necessities
from the commissary. For example, according to
Appellees’ complaint, work program participants
are not housed in the “Chicken Coop,” but are
provided two-person cells, a shared common area,
a bathroom shared with only one other cellmate,
and a shower with temperature control. Appel-
lees’ complaint alleged that, once detainees are in
the work program, CoreCivic threatens to harm or
actually harms those who refuse to work.

In short, Appellees’ complaint alleged that
CoreCivic subjects detainees to inhumane condi-
tions by depriving them of basic necessities and
livable accommodations, detainees join the so-
called voluntary work program to alleviate these
conditions, and CoreCivic then threatens any
program participants who refuse to work. In this
way, Appellees claim, CoreCivic effectively
forces detainees to continually work and partici-
pate in the program. Appellees allege that this
provides CoreCivic with a cheap supply of labor
to operate the facility with, which enables
CoreCivic to increase its profits.

The three named plaintiffs—Barrientos,
Velazquez-Galicia, and Ahmed—all either are
working or previously worked as kitchen workers
as part of the voluntary work program at Stewart.
However, they all claimed their participation in
the work program was not voluntary in any mean-
ingful sense, as they were subject to the above-
described “deprivation scheme.” Additionally, all
three alleged they were subject to or witnessed
threats from CoreCivic employees once they
began participating in the work program.

Barrientos, a citizen of Guatemala seeking
asylum in the United States, earned between
$1.00 and $4.00 per day as part of the voluntary
work program, though he makes up to $8.00 per
day if CoreCivic requires him to work 12 hours or
more in one day. He alleged CoreCivic threatened
to transfer him to the Chicken Coop, revoke his
access to the commissary, and put him in solitary
confinement if he stopped working, called in sick,
refused to change shifts, or encouraged others to
stop working.

Velazquez-Galicia is a citizen of Mexico who
intends to seek relief from deportation and whose
wife and two children are U.S. citizens. He too is
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employed as a kitchen worker and is paid between
$1.00 and $4.00 per day or up to $8.00 per day if
he is required to work more than 12 hours in one
day. He alleged he witnessed CoreCivic employ-
ees threaten to transfer detainees who declined to
work from the preferable two-person cells to the
Chicken Coop.

Ahmed is a citizen of Bangladesh who was
detained at Stewart until February 2018, when he
allegedly opted to give up his asylum case in part
due to his desire to escape Stewart’s poor condi-
tions. Ahmed was paid $4.00 per day as a kitchen
worker. Like the other plaintiffs, he earned addi-
tional money if he worked 12 hours or more. He
alleged that CoreCivic employees threatened to
place him in solitary confinement if he stopped
working, and actually did place him in solitary
confinement for ten days when he threatened a
work stoppage after he was not paid.

B. District Court’s Order
CoreCivic moved to dismiss the complaint,

arguing that Appellees’ complaint failed to state a
claim under the TVPA because Congress did not
intend the statute to apply at all to alien detainees
in the lawful custody of the U.S. Government or
to private contractors operating immigration
detention facilities. The district court disagreed,
finding “the plain language of the statute” clearly
encompassed claims brought by alien detainees
held in privately run detention facilities. The
district court “decline[d] to read an implied exclu-
sion for lawfully confined victims into the stat-
ute.”

The district court recognized, however, that
“[w]hether the TVPA applies to work programs in
federal immigration detention facilities operated
by private for-profit contractors is a controlling
question of law as to which there is substantial
ground for difference of opinion.” We agreed, and
granted CoreCivic’s petition for immediate ap-
peal.

III. DISCUSSION

A. Our Limited Review
As an initial matter, we clarify the scope of our

review. Although the district court identified a
discrete legal question in its order, “appellate
jurisdiction [under § 1292(b)] applies to the order
certified to the court of appeals, and is not tied to
the particular question formulated by the district
court.” Yamaha Motor Corp., U.S.A. v. Calhoun,
516 U.S. 199, 205, 116 S. Ct. 619, 623 (1996).
Thus, while we “may not reach beyond the certi-
fied order,” we “may address any issue fairly
included within the certified order.” Id. That said,
we think it appropriate to limit our review to the
discrete and abstract legal issue the district court
identified. See McFarlin v. Conseco Servs., LLC,
381 F.3d 1251, 1259 (11th Cir. 2004) [17 Fla. L.
Weekly Fed. C979a] (“The legal question must be
stated at a high enough level of abstraction to lift
the question out of the details of the evidence or
facts of a particular case and give it general rele-
vance to other cases in the same area of law.”).

Because we limit our review to the discrete
and abstract legal issue of the TVPA’s applicabil-
ity to a certain class of cases, we are not concerned
with the specific factual allegations in the com-

plaint, apart from the nature of the parties (legally
detained immigrants seeking to assert claims
against a private, for-profit, government contrac-
tor) and, to a lesser extent, the fact that the claims
arise out of the operation of a work program
required by the PBNDS. In other words, we do
not address whether the complaint in this case
sufficiently alleged a violation of the TVPA,
assuming it applies to private contractors like
CoreCivic. We also do not offer any opinion on
CoreCivic’s operation of work programs gener-
ally. Indeed, we decline to address the adequacy
of the complaint—or any other fact-intensive
inquiry—at this stage in the litigation. See
Mamani v. Berzain, 825 F.3d 1304, 1312-13
(11th Cir. 2016) [26 Fla. L. Weekly Fed. C409a]
(declining to address, in an interlocutory appeal,
whether a complaint stated a claim for relief under
the Torture Victim Protection Act because the
issue did not ask the court “to decide a pure or
abstract question about the TVPA itself”).4

B. Analysis
As to the discrete legal question before us,

CoreCivic has not asked us to adopt a construc-
tion of the statute that would exempt federal
contractors from any and all liability under the
TVPA. Rather, CoreCivic asks us to hold that the
TVPA (specifically § 1589) can never apply in the
specific context of a “federally mandated volun-
tary work program in a detention setting,” even
where the work performed through that program
is obtained through, for example, force, physical
restraint, or threats of serious harm. CoreCivic
insists that its construction of the statute would be
consistent with the text, structure, and purpose of
the TVPA. In support of its argument, CoreCivic
points to: (1) the text of § 1589, particularly the
requirement that one “obtain[ ] the labor or ser-
vices of a person”; (2) the fact that, when Con-
gress enacted the TVPA, it had long authorized
labor by alien detainees; (3) the fact that courts
have consistently held that alien detainees can be
required to perform labor while in detention; (4)
the express purpose of the TVPA, as well as the
legislative history leading to its enactment; and
(5) the rule of lenity, which CoreCivic argues
favors judicial restraint in the construction of this
criminal statute.

The question of statutory interpretation is a
legal issue we review de novo. Wiersum v. U.S.
Bank, N.A., 785 F.3d 483, 485 (11th Cir. 2015)
[25 Fla. L. Weekly Fed. C1181a]. “The interpreta-
tion of a statute begins with its language.” United
States v. St. Amour, 886 F.3d 1009, 1013 (11th
Cir.) [27 Fla. L. Weekly Fed. C704a], cert. de-
nied, 139 S. Ct. 205 (2018); see also Artis v.
District of Columbia, 583 U.S. ___, ___, 138 S.
Ct. 594, 603 (2018) [27 Fla. L. Weekly Fed.
S28a] (“In determining the meaning of a statutory
provision, we look first to its language, giving the
words used their ordinary meaning.” (quotation
marks omitted)). We first “determine whether the
language at issue has a plain and unambiguous
meaning,” and, “[i]f so, we need go no further.”
St. Amour, 886 F.3d at 1013 (quotation marks
omitted).

As laid out above, the TVPA creates a cause of
action—both criminal and civil—against

“[w]hoever knowingly provides or obtains the
labor or services of a person” by various illegal
coercive means. 18 U.S.C. §§ 1589(a), 1595(a).
We, like the district court, find this language to be
“plain and unambiguous.” See St. Amour, 886
F.3d at 1013. The use of the general terms “[w]ho-
ever” and “person” evinces no intent on the part of
Congress to restrict the application of the statute
to particular actors or particular victims. Instead,
the clear and unambiguous language of the statute
limits liability only by reference to the actions
taken by a would-be violator: it applies to anyone
who knowingly “obtains the labor or services of a
person” through one of the four illegal coercive
means explicitly listed in the statute. No other
limiting principle is evident from the plain text.

Indeed, the Dictionary Act—which provides
the definition of various terms for courts to use in
“determining the meaning of any Act of Con-
gress”—states that the word “whoever” when
used in a statute “include[s] corporations, compa-
nies, associations, firms, partnerships, societies,
and joint stock companies, as well as individuals.”
1 U.S.C. § 1. Congress’s express inclusion of
corporations and companies in the general defini-
tion of “whoever” presumptively indicates that a
private, for-profit government contractor—like
CoreCivic—falls within the meaning of “[w]ho-
ever” for purposes of the TVPA.

Despite the statute’s use of general terms to
describe its coverage, CoreCivic asks us to read
into the statute a limiting principle: that Congress
could not have intended alien detainees participat-
ing in voluntary work programs to sue and make
use of this statute. But “the presumed point of
using general words is to produce general cover-
age—not to leave room for courts to recognize ad
hoc exceptions.” Antonin Scalia & Bryan A.
Garner, Reading Law: The Interpretation of Legal
Texts 101 (2012). The primary textual argument
CoreCivic makes is that the words “obtains the
labor or services of a person” do not naturally
encompass federally mandated voluntary work
programs for alien detainees of the type run by
CoreCivic. This is because CoreCivic, like any
contractor operating an immigration detention
facility on ICE’s behalf, is required to provide a
voluntary work program for detainees, and thus it
cannot illegally “obtain[ ] the labor” of detainees
through such a program. See PBNDS § 5.8(V)(A).

But the fact that the PBNDS require CoreCivic
to operate a work program for detainees does not
mean that such a program can never be operated
in a manner—i.e., by forcing labor through illegal
coercive means—that violates the TVPA. If
CoreCivic, or any other private for-profit contrac-
tor, actually forces detainees to provide labor
(whether through a work program or not) through
any of the illegal coercive means explicitly pro-
scribed by the TVPA, it has “obtain[ed] the labor
or services of a person” in violation of the TVPA.
Again, nothing in the text of the statute excludes
federal contractors providing immigration deten-
tion services from liability under the TVPA, even
when that liability might arise out of the operation
of a federally mandated work program. And
nothing in the PBNDS permits CoreCivic, or
other private contractors operating immigration
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detention facilities, to force detainees to perform
labor (beyond personal housekeeping tasks), and
certainly not through the illegal coercive means
explicitly listed in the TVPA.

CoreCivic warns us against the unintended
consequences of this construction of the statute,
implying that this decision could open up criminal
liability in any number of custodial settings in
which detainees or prisoners are incentivized or
required to perform work. As CoreCivic notes,
however, Congress itself has long authorized paid
work by detained aliens, and federal courts (in-
cluding this Court) have long held that such
detainees or inmates can be required to perform
labor while in detention. 8 U.S.C. § 1555(d); see,
e.g., Villarreal v. Woodham, 113 F.3d 202, 207
(11th Cir. 1997) (“[N]o Court of Appeals has ever
questioned the power of a correctional institution
to compel inmates to perform services for the
institution without paying the minimum wage.”
(quotation marks omitted)). Our decision here
does nothing to call this precedent into question.

To be clear, our opinion should not be read to
call into question the legality of voluntary work
programs in federal immigration detention facili-
ties, or to call into question longstanding require-
ments that detainees or inmates be required to
perform basic housekeeping tasks.5 But the mere
fact that CoreCivic—or any other private govern-
ment contractor—is operating a work program at
the behest of the federal government does not, in
and of itself, shield CoreCivic from liability under
the TVPA if it in fact obtains the forced labor of
program participants through the illegal coercive
means explicitly proscribed by the TVPA. 18
U.S.C. § 1589(a) (listing specific illegal coercive
means). All we hold today is that the plain lan-
guage of the TVPA brings within its scope for-
profit government contractors operating work
programs in federal immigration detention facili-
ties, and such entities are not categorically ex-
cluded or shielded from liability under the TVPA.

C. Purpose and Legislative History
Having concluded that the “language at issue

has a plain and unambiguous meaning,” “we need
go no further.” St. Amour, 886 F.3d at 1013
(quotation marks omitted); see also United States
v. Noel, 893 F.3d 1294, 1297 (11th Cir. 2018) [27
Fla. L. Weekly Fed. C1007a] (“[I]f the statute’s
language is clear, there is no need to go beyond
the statute’s plain language into legislative his-
tory.” (internal quotation marks omitted)), cert.
denied, 140 S. Ct. 157 (2019).6 We do acknowl-
edge CoreCivic’s arguments concerning the
purpose and legislative history of the TVPA, but
where, as here, the statutory text is not ambiguous,
“[o]nly the most extraordinary showing of con-
trary intentions in the legislative history will
justify a departure from [the statutory] language.”
United States v. Albertini, 472 U.S. 675, 680, 105
S. Ct. 2897, 2902 (1985) (quotation marks omit-
ted); see also Garcia v. United States, 469 U.S.
70, 75, 105 S. Ct. 479, 482 (1984) (“When we
find the terms of a statute unambiguous, judicial
inquiry is complete, except in rare and exceptional
circumstances.” (quotation marks omitted)). We
do not find any such extraordinary showing of
contrary intentions here.

As CoreCivic correctly points out, Congress
enacted the TVPA as part of the Victims of Traf-
ficking and Violence Protection Act of 2000 “to
combat trafficking in persons, a contemporary
manifestation of slavery whose victims are pre-
dominantly women and children, to ensure just
and effective punishment of traffickers, and to
protect their victims.” Victims of Trafficking and
Violence Protection Act of 2000, Pub. L. No. 106-
386, § 102(a), 114 Stat. 1464, 1466 (codified at 22
U.S.C. § 7101). Congress supported that purpose
with 24 legislative findings, all of which focus on
human trafficking and involuntary servitude. Id.
§ 102(b), 114 Stat. at 1466-69. And the legislative
history indicates that § 1589 in particular was
“intended to address the increasingly subtle
methods of traffickers who place their victims in
modern-day slavery.” H.R. Rep. No. 106-939, at
101 (2000) (Conf. Rep.).

We do not find a private government contrac-
tor’s obtaining forced labor through actual or
threatened force, restraint, or serious harm to be so
far removed from the purpose Congress identified
as to cause us to look beyond the plain statutory
language. Just because Congress may have had in
mind a particular narrow objective—here, com-
batting human trafficking—does not on its own
justify a departure from the principle that we
should give general terms their general meaning.
See Scalia & Garner, supra, at 103-04 (“The
argument most frequently made against giving
general terms their general meaning is the one
made (and rejected) in the Slaughter-House
cases—that those who adopted the provision had
in mind a particular narrow objective (equal
protection for blacks) though they expressed a
more general one (equal protection for ‘any per-
son’).”). As the Supreme Court has remarked,
“statutory prohibitions often go beyond the prin-
cipal evil to cover reasonably comparable evils,
and it is ultimately the provisions of our laws
rather than the principal concerns of our legisla-
tors by which we are governed.” Oncale v.
Sundowner Offshore Servs., Inc., 523 U.S. 75, 79,
118 S. Ct. 998, 1002 (1998).7

We also are not persuaded by CoreCivic’s
resort to Supreme Court decisions it claims coun-
sel against adopting a construction of a criminal
statute, like the TVPA, that may lead to results
disconnected from Congress’s purpose. See
Marinello v. United States, 584 U.S. ___, 138 S.
Ct. 1101 (2018) [27 Fla. L. Weekly Fed. S135a];
Yates v. United States, 574 U.S. 528, 135 S. Ct.
1074 (2015) [25 Fla. L. Weekly Fed. S93a]; Bond
v. United States, 572 U.S. 844, 134 S. Ct. 2077
(2014) [24 Fla. L. Weekly Fed. S803a]. Those
cases all involved some disconnect between the
purpose of the statute and the nature of the con-
duct alleged. Here, in contrast, Appellees have
alleged that CoreCivic engaged in precisely the
type of conduct prohibited by the TVPA: obtain-
ing labor by the specific illegal coercive means
explicitly set out in the statute. CoreCivic’s argu-
ment is not that it is incapable of carrying out the
prohibited conduct; instead, it insists that, even if
it—or any other private contractor operating an
immigration detention facility—engaged in the
proscribed conduct, it cannot be the “[w]hoever”

envisioned by the statute. We see no reason to
read this limiting principle into the statute. Con-
gress wrote this statute plainly, and it is up to
Congress, not us, to rewrite it.

We further note that, while none of our sister
circuits has addressed the specific application of
the TVPA now before us, they have found § 1589
applicable outside the core human-trafficking
context to which CoreCivic would apparently
have us limit the statute’s reach. See, e.g., Adia v.
Grandeur Mgmt., Inc., 933 F.3d 89, 91 (2d Cir.
2019) (concluding that § 1589(a)’s prohibition
against obtaining labor through threats of serious
harm applied to “an immigrant lawfully in this
country on a temporary guest worker visa alleging
that his employers threatened to revoke their
sponsorship, thereby subjecting him to deporta-
tion”); Bistline v. Parker, 918 F.3d 849, 871 (10th
Cir. 2019) (concluding that plaintiffs, all former
members of a church, had plausibly alleged
violations of the TVPA against the church leader
by alleging that they “were threatened with force,
kidnapped, physically restrained, [and] threatened
with other harms” if they failed to follow orders
from church leaders); United States v. Callahan,
801 F.3d 606, 617 (6th Cir. 2015) (“The statute’s
express terms do not limit its application to immi-
grant victims or sex workers. Rather, § 1589(a)’s
proscription against the exploitation of the labor
or services of ‘a person’ by prohibited means
encompasses any person, no matter her national-
ity or place of birth.”). To clarify, we are not
hereby approving the specific holdings or analy-
ses in these decisions, but cite them to show that
federal courts have concluded that § 1589 is not
limited to cases of overt human trafficking.

IV. CONCLUSION
For the reasons stated above, we affirm the

district court’s denial of CoreCivic’s motion to
dismiss Appellees’ complaint, and hold that the
TVPA applies to private for-profit contractors
operating federal immigration detention facilities.
We express no opinion on the question of whether
the factual allegations in Appellees’ complaint,
taken as true, are sufficient to establish a violation
of the TVPA.

AFFIRMED.
))))))))))))))))))

*Honorable Barbara J. Rothstein, United States
District Judge for the Western District of Washington,
sitting by designation.

1CoreCivic operates the Stewart Detention Center
through a contract with Stewart County, Georgia. The
County is a party to an Intergovernmental Service
Agreement with ICE, pursuant to which it detains aliens
on ICE’s behalf.

2Since 1950, Congress has authorized ICE and its
predecessor agencies to pay detained aliens “for work
performed” “while held in custody under the immigra-
tion laws.” 8 U.S.C. § 1555(d).

3For example, the PBNDS define “[r]efusing to
clean assigned living area” as a “high moderate” of-
fense, while “failing to keep self and living area in
accordance with posted standards” is a “low moderate”
offense. PBNDS § 3.1 app. A. While the PBNDS define
“[e]ncouraging others to participate in a work stoppage
or to refuse to work” as a “high” offense, there is no
specific offense prescribed in the PBNDS for a detainee
who, after signing up for the voluntary work program,
refuses to complete his assigned tasks. See generally id.
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4We deny Appellees’ request to set aside the mo-
tions panel’s order granting Appellant CoreCivic
permission to appeal. We recognize that, like any
decision made by a motions panel, a petition for inter-
locutory review under § 1292(b) may be improvidently
granted. See 11th Cir. R. 27-1(g); McFarlin, 381 F.3d at
1253. Appellees insist that CoreCivic essentially asks us
to consider fact-driven issues not appropriate for review
under § 1292(b) and that, contrary to the district court’s
conclusion, the unambiguous language of the statute
leaves no room for a substantial difference of opinion.

However, we agree with the district court that its
order involves a pure question of law that controls at
least a substantial part of the case and about which there
is substantial ground for a difference of opinion, and
that its resolution may well substantially reduce the
amount of litigation necessary on remand. See 28 U.S.C.
§ 1292(b). A ruling in favor of CoreCivic on this pure
question of law would eliminate Appellees’ sole federal
claim and leave behind only one state law claim. And
our answer to the legal question presented does not
depend on any facts or the factual record below. In short,
this appeal satisfies § 1292(b)’s requirements.

5As discussed above, in the interest of maintaining
order in an immigration detention facility, the PBNDS
authorize punishments for detainees who, among other
things, refuse to complete basic personal housekeeping
tasks or organize work stoppages. See generally
PBNDS § 3.1. Our decision should likewise not be read
to imply that these basic disciplinary measures, on their
own, give rise to TVPA liability.

6CoreCivic’s argument that the rule of lenity weighs
in favor of its preferred construction of the statute is
similarly foreclosed by our conclusion that the statutory
text is unambiguous. See United States v. Maturin, 499
F.3d 1243, 1246 (11th Cir. 2007) [20 Fla. L. Weekly
Fed. C1078a] (“Because [the statute] is clear, we need
discuss neither legislative history nor the rule of lenity.”
(citing Salinas v. United States, 522 U.S. 52, 66, 118 S.
Ct. 469, 478 (1997))).

7What’s more, as the government notes in its amicus
brief, “Congress has repeatedly emphasized that it seeks
to stamp out any use of forced labor by federal contrac-
tors.” See Brief for the United States as Amicus Curiae
in Support of Neither Party at 7. Pointing to this history,
along with the text and purpose of the TVPA, the
government has adopted the position that “the TVPA
does not contain an implicit exception for private
providers of immigration detention services” and that
Appellees “are not categorically barred from bringing a
TVPA suit based on the conduct of a contractor or
subcontractor that provides immigration detention
services to the United States.” Id. at 8. The govern-
ment’s position reinforces our conclusion that the
results here are not wholly disconnected from Con-
gress’s purpose in enacting the TVPA.

*        *        *

Trademarks—Service mark—Infringement—
Real estate broker who owned registered
service mark “Royal Palm Properties,” used in
conjunction with real estate property in an
exclusive subdivision, filed suit against compet-
itor for infringement, in violation of Lanham
Act, and competitor filed counterclaim seeking
declaration that the mark was invalid—Dis-
tinctiveness—District court erred in granting
judgment as matter of law on competitor’s
trademark-invalidation counterclaim, where
there was no evidence third parties had used
same mark in the same market, as required to
rebut presumption that service mark had
obtained secondary meaning, and therefore

acquired distinctiveness—Argument that
service mark lacked distinctiveness does not
entitle competitor to judgment as matter of law
on claim that mark is invalid—Simple fact that
third-party real estate businesses had used
“Royal Palm Properties” name throughout
United States failed to rebut presumption that
mark had acquired secondary meaning for
real estate broker who registered it and used it
in highly specialized market of exclusive yacht
and country club, absent evidence that third
parties have used the mark “to promote the
same goods or services to the same consumer
class”—Likelihood of confusion—Competitor
had standing to bring trademark-cancellation
proceedings challenging “Royal Palm Proper-
ties” mark on “confusingly similar” grounds,
even though competitor does not own the al-
legedly similar, previously registered “Royale
Palms” mark—Competitor had requisite
direct, personal interest in outcome of litiga-
tion—Argument that “Royal Palm Properties”
service mark was confusingly similar to
“Royale Palms” mark does not entitle competi-
tor  to judgment as matter of law on claim that
mark is invalid—Evidence falls short of con-
clusively proving that use of “Royal Palm
Properties” mark is likely to cause confusion
with “Royale Palms” marks
ROYAL PALM PROPERTIES, LLC, a Florida limited
liability company, Plaintiff-Counter Defendant-Appellant, v.
PINK PALM PROPERTIES, LLC, a Florida limited liability
company, Defendant-Counter Claimant-Appellee. 11th
Circuit. Case No. 18-14092. February 18, 2020. Appeal from
the U.S. District Court for the Southern District of Florida (No.
9:17-cv-80476-DMM).

(Before JORDAN and NEWSOM, Circuit
Judges, and WRIGHT,* District Judge.)

(NEWSOM, Circuit Judge.) Royal Palm Yacht &
Country Club, a residential community in Boca
Raton, Florida, is home to multimillion-dollar
mansions, a championship golf course, and even
a private marina. It’s also home, as it turns out, to
the contentious real-estate rivalry that spawned
this trademark litigation.

Royal Palm Properties, a real-estate broker
whose specialty is buying and selling homes in
Royal Palm Yacht & Country Club, sued its
competitor, Pink Palm Properties, for infringing
its registered service mark on the phrase “Royal
Palm Properties.” Pink Palm Properties counter-
claimed, challenging the mark’s validity. A jury
in the U.S. District Court for the Southern District
of Florida upheld Royal Palm Properties’ mark
but found that Pink Palm Properties hadn’t in-
fringed it. The district court, though, overturned
the verdict in part, granting Pink Palm Properties’
renewed motion for judgment as a matter of law
and ordering the cancellation of Royal Palm
Properties’ mark. The question before us is
whether the district court correctly flipped the
jury’s verdict and granted judgment as a matter of
law on Pink Palm Properties’ trademark-invalida-
tion counterclaim.

We hold that the district court erred. To be
entitled to judgment as a matter of law, Pink Palm
Properties would have had to make quite the

showing at trial—such that no reasonable jury
could have found that it failed to prove grounds
for cancelling Royal Palm Properties’ mark.
Based on our careful review of the record, we
conclude that Pink Palm Properties didn’t meet
this high bar. On neither of its two grounds for
cancellation—that the “Royal Palm Properties”
mark (1) is not “distinctive” and (2) is “confus-
ingly similar” to previously registered marks—
did Pink Palm Properties prove, decisively, that it
had won the day. We therefore reverse the district
court’s decision to overturn the jury’s verdict and
invalidate Royal Palm Properties’ service mark.

I

A
Royal Palm Yacht & Country Club is a high-

end residential community in Boca Raton,
Florida. The posh, waterfront neighborhood
consists of both a 700-home subdivision and a
private country club. Unsurprisingly, property in
Royal Palm Yacht & Country Club doesn’t come
cheap. If you’re looking to buy a house there, it’ll
run you somewhere between $1.1 million and $15
million.

The plaintiff-appellant in this case, Royal
Palm Properties, is a real-estate agency that fo-
cuses exclusively on the Royal Palm Yacht &
Country Club community—a strategy that has
proved remarkably successful. Royal Palm Prop-
erties consistently represents more buyers and
sellers in the subdivision than any other broker.
To protect its position in the Royal Palm Yacht &
Country Club market, Royal Palm Properties has
developed an aggressive marketing campaign.
During the past 10 years, Royal Palm Properties
has spent $1.6 million promoting its services to
Boca Raton residents through the periodic trans-
mission of mailers, reports, calendars, magazines,
and brochures—all of which are aimed at promot-
ing the “Royal Palm Properties” brand. The
agency also hosts an annual “Showcase of
Homes” in Royal Palm Yacht & Country Club,
which features simultaneous open houses in the
subdivision and a brunch at the country club.

Royal Palm Properties has also used trade-
mark law to protect its brand. In 2012, the agency
acquired a federally registered service mark on the
name “Royal Palm Properties.” The agency
applied for and obtained the mark from the U.S.
Patent and Trademark Office under Section 2(f)
of the Lanham Act, which provides federal pro-
tection for any mark that has “acquired distinc-
tiveness” over time, even though it might not be
“inherently distinctive.” See 15 U.S.C. § 1052(f).
(If that all sounds like so much gobbledygook to
you, don’t worry; a deep dive into trademark law
is coming. For now, just know that the “inherent”-
“acquired” distinction matters.)

Several years later, in 2015, Royal Palm
Properties went back to the PTO seeking registra-
tion of a “composite mark”—a combination of the
phrase “Royal Palm Properties” and an “RP”
logo. The PTO, though, denied Royal Palm Prop-
erties’ second application after determining that
the proposed composite mark was “confusingly
similar” to two existing service marks, “Royale
Palms” and “Royale Palms at Kingston Shores,”
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which had been registered in 2007 and 2008,
respectively, to a real-estate company in Texas.
The PTO’s 2015 decision made no mention of
Royal Palm Properties’ 2012 registration of the
“Royal Palm Properties” mark, apparently leaving
it intact.

Enter Pink Palm Properties, our defendant-
appellant. Like Royal Palm Properties, Pink Palm
Properties is a luxury real-estate brokerage agency
in Boca Raton. But unlike Royal Palm Properties,
Pink Palm Properties operates in a variety of
residential communities—only a fraction of its
business involves the homes in Royal Palm Yacht
& Country Club. That, though, hasn’t stopped
Royal Palm Properties from keeping a close eye
on Pink Palm Properties. In 2017, Royal Palm
Properties noticed that Pink Palm Properties was
using a link on its website labeled “Royal Palm
Properties” to direct viewers to Pink Palm Proper-
ties’ listings in Royal Palm Yacht & Country
Club. Trademark law in hand, Royal Palm Proper-
ties demanded that Pink Palm Properties stop
using the “Royal Palm Properties” name on its
website. Pink Palm Properties eventually com-
plied, but—so Royal Palm Properties claimed—
the damage was done.

B
Royal Palm Properties filed suit against Pink

Palm Properties in the U.S. District Court for the
Southern District of Florida, alleging that Pink
Palm Properties had infringed its registered
service mark, “Royal Palm Properties,” in viola-
tion of the Lanham Act, 15 U.S.C. § 1114. Pink
Palm Properties both denied the infringement
allegation and filed a counterclaim seeking a
declaration that the “Royal Palm Properties” mark
is invalid under the Act. After a three-day trial, the
jury split the baby: It upheld the mark but found
that Pink Palm Properties hadn’t infringed it.

Following the jury’s verdict, Pink Palm Prop-
erties filed a renewed motion for judgment as a
matter of law on its counterclaim. The district
court granted the motion and (overturning the jury
verdict) invalidated the “Royal Palm Properties”
service mark. Lanham Act protection is available,
the district court noted, only to “distinctive”
marks. And, the court held, the phrase “Royal
Palm Properties” has neither “inherent” nor
“acquired” distinctiveness. “Royal Palm Proper-
ties” is not inherently distinctive, the district court
concluded, for two reasons: (1) it is “primarily
geographically descriptive,” and thus insuffi-
ciently unique to qualify for trademark protection;
and (2) it is “confusingly similar” to previously
registered marks. (The district court made a
mistake in treating the “confusingly similar” issue
as part-and-parcel of the “distinctiveness”
question—as we’ll explain later, it is its own
thing—but for present purposes it’s not impor-
tant.) On acquired distinctiveness, the district
court held that there was insufficient evidence to
find that the phrase has obtained the requisite
“secondary meaning,” such that the public now
associates it with Royal Palm Properties—the
real-estate agency—rather than Royal Palm Yacht
& Country Club—the subdivision. Accordingly,
the district court held that the “Royal Palm Prop-
erties” mark “should never have been registered”

and “ought to be cancelled pursuant to 15 U.S.C.
§ 1119.”

This is Royal Palm Properties’ appeal.

II
The Lanham Act gives federal courts the

authority to cancel trademarks that the PTO has
registered. 15 U.S.C. § 1119. In order to success-
fully prosecute a claim for trademark cancellation,
the challenger of a federally registered mark must
demonstrate “(1) [t]hat it has standing to petition
for cancellation because it is likely to be damaged,
and (2) that there are valid grounds for discontinu-
ing registration.” Coach House Rest., Inc. v.
Coach and Six Rests., Inc., 934 F.2d 1551, 1557
(11th Cir. 1991). Where, as here, the mark at issue
has been registered for less than five years when
challenged, the “valid grounds for discontinuing
registration” include any reason for which “the
registration should have been barred in the first
instance.” Id. at 1558; see also Person’s Co., Ltd.
v. Christman, 900 F.2d 1565, 1568 (Fed. Cir.
1990).

Pink Palm Properties sought—and on appeal
now defends—cancellation of the “Royal Palm
Properties” service mark on two grounds. First, it
says, the mark is not “distinctive”—it has neither
“inherent” nor “acquired” distinctiveness. Sec-
ond, it contends that the mark is “confusingly
similar” to previously registered marks. We’ll
consider each ground in turn.

Before jumping into the merits, though, we
need to set the stage with a brief word about
procedural posture. This appeal comes to us from
the district court’s order granting Pink Palm
Properties’ motion for judgment as a matter of law
under Federal Rule of Civil Procedure 50(b). We
review the district court’s decision de novo,
applying the same standard that court applied.
Richardson v. Leeds Police Dep’t, 71 F.3d 801,
805 (11th Cir. 1995). Accordingly, we examine
the entire record in the light most favorable to
Royal Palm Properties, as the party that prevailed
at trial, and ask whether the evidence nonetheless
points “so overwhelmingly in favor of” Pink Palm
Properties that the jury’s verdict cannot stand. Id.
(quotation omitted). This appeal, in other words,
tasks us with determining whether a reasonable
jury could have decided that Pink Palm Properties
was not entitled to cancellation of the “Royal
Palm Properties” trademark; if a reasonable jury
could have so concluded—could have upheld the
mark, as the jury here did—then the district
court’s order overturning the verdict and granting
judgment as a matter of law must be reversed. See
Bogle v. Orange Cty. Bd. of Cty. Comm’rs, 162
F.3d 653, 656 (11th Cir. 1998).

A
Pink Palm Properties first challenges the

“Royal Palm Properties” mark on the ground that
it is not “distinctive.” Under the Lanham Act,
federal trademark protection is available only to
“distinctive” marks—“marks that serve the pur-
pose of identifying the source of . . . goods or
services.” Welding Servs., Inc. v. Forman, 509
F.3d 1351, 1357 (11th Cir. 2007) [21 Fla. L.
Weekly Fed. C246a] (emphasis added) (citations
omitted). As this Court has explained before—

and as we have suggested here already—a mark
can be “distinctive” in one of two ways: It can be
“inherently” distinctive, or it can “acquire” dis-
tinctiveness over time. See id. Inherently distinc-
tive marks themselves identify the source of a
particular product or service: “Coca-Cola,” for
example, describes only one brand of soft drink—
one producer. Cf. Knights Armament Co. v. Opti-
cal Sys. Tech., Inc., 654 F.3d 1179, 1188 (11th
Cir. 2011 [23 Fla. L. Weekly Fed. C355a)].1 A
mark that has acquired distinctiveness, by con-
trast, might initially have been understood to
describe a broad class of potential products or
services, but over time it has taken on a “second-
ary meaning” that links it to a particular source:
“California Pizza Kitchen,” for example, may
facially describe any random pizza eatery in the
Golden State, but the public has come to associate
it with one brand in particular. Cf. Coach House,
934 F.2d at 1560.

To separate the “distinct” from the non-
“distinct”—and to differentiate among the dis-
tinct, for that matter—we have classified marks
into four categories, in descending order of
strength: (1) “fanciful” or “arbitrary,” (2) “sug-
gestive,” (3) “descriptive,” and (4) “generic.” Id.
at 1559. We consider fanciful marks (think
“Verizon” telecommunications—the name is a
made-up word), arbitrary marks (think “Apple”
computers—the name is a real word that has
nothing to do with the product) and suggestive
marks (think “Igloo” coolers—the name is a real
word that bears only an oblique relationship to the
product) to be “inherently” distinctive. Cf.
Knights Armament Co., 654 F.3d at 1188. For
marks in these categories, no proof of secondary
meaning is necessary. Id. By contrast, we consider
descriptive marks (for example, an eyeglasses
store called “Vision Center”) and generic marks (a
book-selling company called “Books”) not to be
inherently distinctive. Id. Descriptive marks can
become protectible only if they “acquire” distinc-
tiveness by obtaining a “secondary meaning,” and
generic marks can never become protectible. Id.

1
Pink Palm Properties contends that “Royal

Palm Properties” is not distinctive because it falls
into the descriptive-mark category (and thus is not
inherently distinctive) and has not taken on a
secondary meaning (and thus has not acquired
distinctiveness). Before we can evaluate the
merits of these arguments, though, we need to
explain who had the burden of proving them at
trial—or disproving them, as the case may be.

We have held that where, as in this case, a
mark has been registered with the PTO, there is a
“rebuttable presumption that the mark[ ] [is]
protectable or ‘distinctive.’ ” Welding Servs. Inc.,
509 F.3d at 1357 n.3; see also 15 U.S.C. §
1115(a). Accordingly, in order to successfully
challenge a registered mark on distinctiveness
grounds, the challenger must overcome the pre-
sumption of validity by showing—by a prepon-
derance of the evidence—that the mark is not
distinctive. See Cerveceria Centroamericana,
S.A. v. Cerveceria India, Inc., 892 F.2d 1021,
1023 (Fed. Cir. 1989) (discussing the standard in
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the context of cancellation for abandonment);
Borinquen Biscuit Corp. v. M.V. Trading Corp.,
443 F.3d 112, 117-18 (1st Cir. 2006) (stating that
a putative infringer challenging a registered mark
on distinctiveness grounds must prove descrip-
tiveness by a preponderance of the evidence).

We have also suggested, however, echoing the
majority of circuits to consider the issue, that
trademark holders are never entitled to presump-
tions of both “inherent” and “acquired” distinc-
tiveness—they get only one or the other.2 Welding
Servs. Inc., 509 F.3d at 1357 n.3. And “[t]he sort
of presumption [that is] appropriate depends,” we
have explained, “on whether or not the [PTO] has
required proof of secondary meaning.” Id. “If no
proof of secondary meaning [was] provided” as
part of the registration process, the “presumption
is that [the] mark is inherently distinctive,”
whereas “if proof of secondary meaning [was]
provided, [the] presumption is that [the] mark has
[acquired distinctiveness by obtaining] secondary
meaning.” Id. (citation omitted).

Recall that, here, Royal Palm Properties
applied for—and the PTO granted—the “Royal
Palm Properties” service mark under Section 2(f)
of the Lanham Act, which covers acquired dis-
tinctiveness. See 15 U.S.C. § 1052(f). Royal Palm
Properties is therefore entitled to the presumption
that its mark has acquired distinctiveness. But
that’s it. If Pink Palm Properties successfully
rebuts the presumption of acquired distinctive-
ness, the burden would shift to Royal Palm Prop-
erties to prove inherent distinctiveness.

2
Our first—and as it turns out, only—dis-

tinctiveness question, then, is whether Pink Palm
Properties successfully rebutted the presumed
“secondary meaning” of the “Royal Palm Proper-
ties” service mark, such that it was entitled to
judgment as a matter of law. We hold that it did
not.

A mark obtains a secondary meaning—and
therefore acquires distinctiveness—when, in the
minds of the relevant consuming public,3 the
“primary significance of the term . . . is not the
product but the producer.” Am. Television &
Commc’ns Corp. v. Am. Commc’ns & Television,
Inc., 810 F.2d 1546, 1549 (11th Cir. 1987) (quo-
tation omitted). So, in this case, Pink Palm Prop-
erties had the burden to prove the opposite—that
when the relevant consumers hear “Royal Palm
Properties,” they think of the “product”—i.e., the
homes within Royal Palm Yacht & Country
Club—rather than the “producer”—i.e., the
specific brokerage services that Royal Palm
Properties provides.

Secondary meaning can be proven, we have
held, through either direct evidence (like con-
sumer surveys) or circumstantial evidence. Tartell
v. S. Fla. Sinus and Allergy Ctr., 790 F.3d 1253,
1257 (11th Cir. 2015 [25 Fla. L. Weekly Fed.
C1327a]). When evaluating secondary meaning
based on circumstantial evidence, we consider
four factors:

(1) the length and manner of [the mark’s] use;
(2) the nature and extent of advertising and
promotion; (3) the efforts made by the [propri-

etor] to promote a conscious connection in the
public’s mind between the [mark] and the
[proprietor’s] product or business; and (4) the
extent to which the public actually identifies
the [mark] with the [proprietor’s] product or
venture.

Conagra, Inc. v. Singleton, 743 F.2d 1508, 1513
(11th Cir. 1984); see also Tartell, 790 F.3d at
1257-58.

Pink Palm Properties has made two main
secondary-meaning arguments. In its brief, Pink
Palm Properties contended that Royal Palm
Properties had the burden of proof on the
secondary-meaning question and that Royal Palm
Properties’ evidence regarding the public’s actual
identification of the “Royal Palm Properties”
mark with Royal Palm Properties’ business—i.e.,
pertaining to the fourth Conagra factor—was
“sorely lacking.” Therefore, Pink Palm Properties
argued, Royal Palm Properties failed to carry its
burden on secondary meaning.

Things changed at oral argument. There, Pink
Palm Properties acknowledged (as we have held)
that it had the burden to rebut the presumed sec-
ondary meaning of the “Royal Palm Properties”
mark. Oral Argument at 15:35-15:55. It asserted,
though, that it met its burden because there was
“overwhelming[ ]” record evidence regarding the
manner of the mark’s use for purposes of the first
Conagra factor—namely, that Royal Palm Prop-
erties’ use of the mark was not substantially
“exclusive.” Id. at 17:00-17:18. Pink Palm Prop-
erties noted that, at trial, it had produced printouts
of the websites for various third-party real-estate
businesses named “Royal Palm Properties”
throughout the United States. Id. at 17:17-18:18.
This evidence, according to Pink Palm Properties,
conclusively proved that Royal Palm Properties’
use of the “Royal Palm Properties” mark was not
sufficiently exclusive to warrant a finding of
secondary meaning.

Neither of Pink Palm Properties’ arguments
carries the day. As we’ve explained, our caselaw
squarely rejects its first argument: In an action
challenging a trademark registered by the PTO,
the trademark holder enjoys a presumption of
distinctiveness in accordance with the mark’s
registration. See supra at 11-12. Here, because
Royal Palm Properties sought and obtained
registration of its “Royal Palm Properties” mark
under Section 2(f) of the Lanham Act, Royal Palm
Properties is entitled to a presumption that its
mark has acquired distinctiveness. It had no
burden to come forward with any affirmative
evidence to that effect; to the contrary, Pink Palm
Properties had the burden to prove otherwise.

Pink Palm Properties’ second argument also
comes up short. While evidence of substantial
third-party use of a mark tends to weaken the
argument that the mark has obtained secondary
meaning, the simple fact that some third-party use
exists isn’t fatal, even as to the first Conagra
factor: “[T]he issue is not whether [the propo-
nent’s] use [of the mark] was exclusive” in the
way that Pink Palm Properties seems to assume,
but rather “whether [the proponent’s] use of the
mark [was such that it] had achieved secondary
meaning, as opposed to anyone else’s use of a

similar mark.” J. Thomas McCarthy, McCarthy
on Trademarks and Unfair Competition § 15:27
(5th ed. 2019). Pink Palm Properties cannot, in
other words, rely solely on the fact that it has
shown that third-party use of “Royal Palm Proper-
ties” exists. See Echo Travel, Inc. v. Travel
Assocs., Inc., 870 F.2d 1264, 1269 (7th Cir. 1989)
(stating that, although third-party use can be
weighed, “evidence of third party use is not con-
clusive”). It must also have shown that third
parties have used the mark “to promote the same
goods or services to the same consumer class.” Id.

But Pink Palm Properties presented precious
little evidence to prove that third parties are using,
or have used, the “Royal Palm Properties” mark to
promote the “same goods” to the “same consumer
class” as Royal Palm Properties does. After all,
Royal Palm Properties provides a niche service
(real estate brokerage exclusively in Royal Palm
Yacht & Country Club) to a small class of con-
sumers (those looking to buy or sell property in
Royal Palm Yacht & Country Club). Based on the
evidence that Pink Palm Properties proffered, we
simply cannot say whether any of the third-party
users of the phrase “Royal Palm Properties” have
ever competed with Royal Palm Properties in this
highly specialized market. In fact, Pink Palm
Properties’ evidence showed only these third-
party entities’ names and, in some (but not all)
instances, their locations and their general indus-
tries. We don’t know the specific services they
offer, the markets they target, or the clients they
serve. In some cases, we don’t even know whether
they’re still operating.4 Given all these unknowns,
we think that Pink Palm Properties’ third-party-
use evidence is, at best, weak proof of the first
Conagra factor.

The only other secondary-meaning evidence
came from Royal Palm Properties. Despite not
having the burden on the acquired-distinctiveness
issue, Royal Palm Properties presented evidence
pertaining to both the second and third Conagra
factors—the “nature and extent of advertising and
promotion of the mark” and the “efforts made by
the [proprietor] to promote a conscious connec-
tion between the mark and the business.” In
particular, Royal Palm Properties touted its $1.6
million marketing campaign—a steady stream of
mailers, brochures, magazines, and events—
which, it explained, it has used to “ensure[ ] that it
remains the known, prominent broker for the
parcels” in Royal Palm Yacht & Country Club.

Given the procedural posture of this case—an
appeal of an order granting judgment as a matter
of law—in order for Pink Palm Properties to
succeed on its “acquired distinctiveness” claim, it
had to convince us not only that it met its burden
to prove that “Royal Palm Properties” has not
acquired a secondary meaning, but also (and
further) that no reasonable jury could find that it
failed to meet its burden. Put simply, we are not
convinced. Pink Palm Properties provided no
direct evidence regarding the meaning of “Royal
Palm Properties” to the relevant consuming
public, and its circumstantial evidence—which
pertained only to one of the four Conagra fac-
tors—was not compelling.

* * *
We hold, therefore, that Pink Palm Properties’



Headnotes and indexes are copyrighted and may not be duplicated by photocopying, printing,
or other means without the express permission of the publishers. 1-800-351-0917

28 Fla. L. Weekly Fed. C886 U.S. COURT OF APPEALS, ELEVENTH CIRCUIT

argument that the “Royal Palm Properties” ser-
vice mark lacked distinctiveness does not entitle
it to judgment as a matter of law on its claim that
the mark is invalid.

B
But there’s more. Pink Palm Properties also

challenges the validity of the “Royal Palm Proper-
ties” mark on the ground that it is “confusingly
similar” to previously registered marks.5 Under
the Lanham Act, a trademark application should
be denied when the mark “so resembles a mark
registered in the [PTO] . . . as to be likely, when
used on or in connection with the goods of the
applicant, to cause confusion, or to cause mistake,
or to deceive.” 15 U.S.C. § 1052(d). Pink Palm
Properties contends that the phrase “Royal Palm
Properties” is “confusingly similar” to two previ-
ously granted trademarks—“Royale Palms” and
“Royale Palms at Kingston Shores”—and should
therefore be invalidated. Royal Palm Properties
offers two responses. First, it argues that Pink
Palm Properties lacks standing to challenge its
mark based on marks owned by a third party.
Second, it contends that, even if Pink Palm Prop-
erties has standing, the jury was entitled to find
that its “Royal Palm Properties” mark was not
“confusingly similar” to the “Royale Palms”
marks.

1
First, standing. A litigant challenging a trade-

mark’s validity under the Lanham Act must have
standing to petition for cancellation. Coach
House, 934 F.2d at 1557.6 Royal Palm Properties
claims that Pink Palm Properties lacks standing to
challenge its “Royal Palm Properties” mark based
on the “Royale Palms” marks because Pink Palm
Properties doesn’t own them. In support of this
argument, Royal Palm Properties points to our
decision in Coach House, which, in the course
setting out the requirements for a “confusingly
similar” challenge, states as follows:

In order to cancel a registration under Lanham
Act Section 2(d) in this case, petitioner must
prove: (1) that the registered mark resembles
petitioner’s mark, (2) that petitioner acquired
trade identity rights in the mark before the
registrant used the mark, and (3) that the
registered mark is likely to cause confusion
when used in connection with the services of
[the] registrant.

934 F.2d at 1559 (footnotes omitted). Emphasiz-
ing our reference to “petitioner’s” mark, Royal
Palm Properties asserts that Coach House requires
that anyone challenging a trademark on
confusingly-similar grounds have “trade identity
rights” in the allegedly similar, previously granted
marks. And, the argument goes, because Pink
Palm Properties has no rights in the “Royale
Palms” marks, it has no standing to allege that the
“Royal Palm Properties” mark should be
cancelled because it is “confusingly similar” to
them.7

We disagree. The Lanham Act broadly pro-
vides that a trademark-cancellation proceeding
may be initiated by “any person who believes that
he is or will be damaged . . . by the registration of
a mark.” 15 U.S.C. § 1064 (emphasis added). The

purpose of this requirement is merely to ensure
that the challenger has a “direct and personal stake
in the outcome” and is not a “mere
intermeddler[ ].” Ritchie v. Simpson, 170 F.3d
1092, 1095 (Fed. Cir. 1999) (quotation omitted).
As a general matter, then, the Lanham Act sets a
low statutory-standing bar: “The requirement for
standing [to pursue a trademark-cancellation
claim] is fairly easy to satisfy in the vast majority
of cases.” McCarthy, supra, § 20:46.

We think it’s clear that Pink Palm Properties
has the requisite direct, personal interest in the
outcome of this litigation. Were the “Royal Palm
Properties” trademark cancelled, Pink Palm
Properties would be free to use the mark in its
promotional materials, without fear of another
lawsuit. See Herbko Int’l, Inc. v. Kappa Books,
Inc., 308 F.3d 1156, 1161 (Fed Cir. 2002) (“In
most settings, a direct commercial interest satis-
fies the ‘real interest’ test.”). And that, so far as
Lanham Act standing is concerned, is enough:
once there’s “no question that [the challenger] . . .
ha[s] a real interest in the outcome of the proceed-
ings,” he may pursue cancellation “on any of the
grounds set forth in section 2 of the Lanham Act
which negate [the trademark holder’s] right to its
subject registration.” Jewelers Vigilance Comm.,
Inc. v. Ullenberg Corp., 823 F.2d 490, 493 (Fed.
Cir. 1987).

What, though, about Coach House? We think
that Royal Palm Properties simply reads too much
into the language there. In that case, it was clear
from the beginning—it just so happened—that the
trademark challenger sought cancellation based
on a mark that it owned. Coach House, 934 F.2d
at 1556. So it’s not surprising that when it came
time to set out what the petitioner “in th[at] case”
had to prove, we referred to the “petitioner’s”
mark and the “petitioner[’s]” rights in it. Id. at
1559. That reference, we think, is best understood
as describing a case-specific merits standard—
what the challenger there had to do to prevail—
not as implicitly laying down a categorical stand-
ing rule. The relevant language from Coach
House, in other words, does not require that every
confusingly-similar challenge be brought by
someone with rights in the allegedly similar mark;
it simply reflects the reality that, in that case, the
challenger did have rights in the allegedly similar
mark.

* * *
We hold, therefore, that Pink Palm Properties

has standing to challenge the “Royal Palm Proper-
ties” mark on “confusingly similar” grounds, even
though it doesn’t own the allegedly similar,
previously registered “Royale Palms” marks.

2
So, on to the merits of the confusingly-similar

issue. In order to successfully challenge the
“Royal Palm Properties” mark on confusingly-
similar grounds, Pink Palm Properties must prove
(1) that the “Royal Palm Properties” mark “re-
sembles” the “Royale Palms” marks, (2) that the
“Royale Palms” marks were registered before the
“Royal Palm Properties” mark, and (3) that the
“Royal Palm Properties” mark is likely to cause
confusion when used in connection with Royal

Palm Properties’ services. See Coach House, 934
F.2d at 1559.

Pink Palm Properties certainly satisfied the
first two Coach House requirements. The “Royal
Palm Properties” mark clearly “resembles” the
“Royale Palms” marks—the spelling of the domi-
nant words is nearly identical8—and the “Royale
Palms” marks were registered several years before
the “Royal Palm Properties” mark.

The third requirement, however—that the
challenged mark is likely to cause confusion—
deserves a closer look. We have said that when
examining the likelihood of confusion between
two marks, a reviewing court should consider the
following eight (!) factors: “(1) [t]he distinctive-
ness of the mark at issue, (2) the similarity of the
design, (3) the similarity of the service, (4) the
similarity of service outlets, (5) the similarity of
customers, (6) the similarity of advertising media
utilized, (7) the defendant’s intent, and (8) any
actual confusion.” Id. at 1561 (citing Wesco Mfg.,
Inc. v. Tropical Attractions of Palm Beach, Inc.,
833 F.2d 1484, 1489 (11th Cir. 1987)).

A point-by-point breakdown isn’t necessary.
Suffice it to say that Pink Palm Properties didn’t
conclusively prove that there is a likelihood of
confusion between the “Royal Palm Properties”
mark and the “Royale Palms” marks. For far too
many of the eight factors, Pink Palm Properties
failed to produce any evidence at all.9 In fact,
based on our review of the record, here’s the
totality of what we know: a company in Texas
registered the “Royale Palms” marks for use in
connection with the real-estate industry. That’s it.
We know nothing about how the marks have been
used or the customers they’ve been used to target.
Nor, importantly, do we have any evidence that
there has been actual confusion between these
marks and the “Royal Palm Properties” mark. See
Frehling Enterprises, Inc. v. Int’l Select Group.,
Inc., 192 F.3d 1330, 1340 (11th Cir. 1999) (“It is
undisputed that evidence of actual confusion is
the best evidence of a likelihood of confusion.”).
The evidence presented by Pink Palm Properties
falls far short of proving—let alone conclusively
proving, as it must given the procedural posture—
that the use of the “Royal Palm Properties” mark
is likely to cause confusion with the “Royale
Palms” marks.

* * *
We hold, therefore, that Pink Palm Properties’

argument that the “Royal Palm Properties” mark
is confusingly similar to the “Royale Palms”
marks does not entitle it to judgment as a matter of
law on its claim that the “Royal Palm Properties”
mark is invalid.

III
Accordingly, we REVERSE the district

court’s grant of Pink Palm Properties’ renewed
motion for judgment as a matter of law.
))))))))))))))))))

*Honorable Susan Webber Wright, United States
District Judge for the Eastern District of Arkansas,
sitting by designation.

1A word of caution: We use a variety of well-known
brands to demonstrate and clarify pertinent (and at times
esoteric) concepts in trademark law. We do not mean
thereby to suggest any determination about the legal
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status of those marks.
2See, e.g., Uncommon, LLC v. Spigen, Inc., 926 F.3d

409, 424 (7th Cir. 2019) (“The Lanham Act extends
‘one of two’ presumptions—either that the mark is
inherently distinctive or that it has acquired distinctive-
ness. Registration owners do not get both.”) (citations
omitted); Aromatique, Inc. v. Gold Seal, Inc., 28 F.3d
863, 870 (8th Cir. 1994) (“[T]he relevant presumption
to which [a trademark holder] is entitled, as the owner of
marks registered under Section 2(f), is not the presump-
tion that the marks are inherently distinctive, but rather
that the marks had acquired distinctiveness.”). But see
U.S. Search, LLC v. U.S. Search.com Inc., 300 F.3d 517,
524 (4th Cir. 2002) (holding that when the PTO issues
a certificate of registration without requiring a showing
of secondary meaning, it provides prima facie evidence
that the mark is suggestive or, if descriptive, has ac-
quired secondary meaning).

3When a product is “targeted at only a specific
segment of the general public,” the relevant consuming
public consists only of those targeted consumers—not
the public at large. J. Thomas McCarthy, McCarthy on
Trademarks and Unfair Competition § 15:46 (5th ed.
2019); see also Christian Louboutin S.A. v. Yves Saint
Laurent Am. Holdings, Inc., 696 F.3d 206, 226 (2d Cir.
2012) (considering whether secondary meaning had
been achieved “in the specific context of the fashion
industry”). Here, the parties disagree over who, exactly,
constitutes the relevant consuming public. Considering
the evidence in the light most favorable to Royal Palm
Properties—which, given the procedural posture, we
must—we hold that the relevant consuming public
consists of people who are interested in buying or
selling a home in Royal Palm Yacht & Country Club.

4When, for instance, the Court asked counsel for
Pink Palm Properties whether his research indicated that
the third-party “Royal Palm” entities were “actually
operating,” counsel replied that the database he relied
on “identifie[d] that [those entities] have been filing
their annual reports” but conceded that “[t]hat’s as far as
we went.” Oral Argument at 18:19-18:37.

5The district court appears to have assessed the
“confusingly similar” question as a sub-part of “distinc-
tiveness.” It held that the “Royal Palm Properties” mark
was confusingly similar to previously registered marks,
but that it could be saved by a finding of “secondary
meaning”—which, as we’ve explained, is a distinctive-
ness issue. Dist. Ct. Order at 10. This, we think, was
error. The confusingly-similar question is a stand-alone
basis for invalidation under the Lanham Act; a
confusingly-similar mark cannot be rescued by a
finding of secondary meaning. See, e.g., Yamaha Int’l
Corp. v. Hoshino Gakki Co., 840 F.2d 1572, 1580 (Fed.
Cir. 1988) (“Section 2(f) serves as an exception to a
rejection under the provisions of one of the other sec-
tions, Section 2(e).” (emphasis added)); see also Trade-
mark Manual of Examining Procedure § 1212.02(a)
(22d ed. 2018) (“[I]t is inappropriate to assert acquired
distinctiveness to contravene a refusal under [15 U.S.C.
§ 1052(d), which addresses confusingly-similar
marks].”).

6To clarify, despite a few brief mentions of constitu-
tional standing during oral argument, see Oral Argu-
ment at 11:00-11:15, 34:02-34:30, we understand
Royal Palm Properties to be attacking Pink Palm Proper-
ties’ statutory standing under the Lanham Act. To the
extent that Royal Palm Properties can be understood to
assert that Pink Palm Properties lacks Article III stand-
ing, we disagree. Pink Palm Properties has suffered an
“injury in fact” (as long as the “Royal Palm Properties”
mark is valid, Pink Palm Properties cannot use it—and
was, in fact, sued for allegedly doing so); that injury is
“fairly traceable” to the actions of Royal Palm Proper-
ties (which owns the rights to the mark and sued Pink
Palm Properties for allegedly infringing it); and that
injury would “likely” be “redressed by a favorable

decision” (if we were to invalidate the “Royal Palm
Properties” mark, Pink Palm Properties would be free to
use it). See Lujan v. Defenders of Wildlife, 504 U.S. 555,
560-61 (1992).

7In addition to citing Coach House, Royal Palm
Properties also alleges that Pink Palm Properties’
confusingly-similar claim raises an improper jus tertii
defense. But jus tertii—“[a] trademark-infringement
defense based on the claim that a third party has trade-
mark rights superior to those of the plaintiff,” Black’s
Law Dictionary 995 (10th ed. 2014)—is inapplicable
here. A defendant pressing a jus tertii defense “in effect
argues that, ‘Somebody has a right to sue me, but it’s not
you.’ ” McCarthy, supra, § 31:157. Here, however, Pink
Palm Properties does not allege that the “Royale Palms”
marks owner has any rights in the “Royal Palm Proper-
ties” mark. Pink Palm Properties simply argues—given
the “Royale Palms” marks’ existence—that the “Royal
Palm Properties” mark shouldn’t have been granted in
the first place.

8Welcome to the author’s life. Compare “Newsom”
with “Newsome.”

9Pink Palm Properties’ confusingly-similar argu-
ment relies principally on the PTO’s 2015 denial of
Royal Palm Properties’ application for a “composite
mark.” Because the PTO rejected Royal Palm Proper-
ties’ 2015 application on the ground that the term
“Royal Palm Properties” is confusingly similar to the
term “Royale Palms,” Pink Palm Properties argues that
we should now cancel the 2012 service mark—which
uses the same phrase—for the same reason. But this
argument isn’t the clincher that Pink Palm Properties
seems to think it is. True, federal courts have consis-
tently held that, when considering whether one mark is
likely to be confused with another, we should pay the
PTO’s confusingly-similar determination some
attention—ranging from “great weight,” Syntex Labs.,
Inc. v. Norwich Pharmacal Co., 437 F.2d 566, 569 (2d
Cir. 1971), to “respectful consideration,” Carling
Brewing Co. v. Philip Morris Inc., 297 F. Supp. 1330,
1337 (N.D. Ga. 1968), to “not . . . much weight,” Pro-
gressive Distrib. Servs. Inc. v. United Parcel Serv., Inc.,
856 F.3d 416, 427 (6th Cir. 2017) (describing and
endorsing the Ninth Circuit’s approach in Carter-
Wallace, Inc. v. Procter & Gamble Co., 434 F.2d 794,
802 (9th Cir. 1970)). The federal courts have been
unanimous, however, in holding that we are not bound
by the PTO’s confusingly-similar analysis. See, e.g., A
& H Sportswear v. Victoria’s Secret Stores, Inc., 237
F.3d 198, 220-21 (3d Cir. 2000). And our obligation to
defer to the PTO is especially weak here, where the PTO
failed to weigh many of the considerations that this
Court has deemed relevant to deciding the “likelihood
of confusion” question (e.g., Coach House factors 4-8).
So although the PTO’s 2015 rejection is perhaps some
evidence that “Royal Palm Properties” is confusingly
similar to the “Royale Palms” marks, it certainly isn’t
conclusive.

*        *        *

Civil procedure—Dismissal—Voluntary dis-
missal—Costs of previously dismissed action—
Federal Rule of Civil Procedure 41(d), which
authorizes the court to require the plaintiff to
pay costs of a previously dismissed action upon
filing of second action based on or including
the same claim against the same defendant,
does not apply when a plaintiff refiles a previ-
ously dismissed federal  action in state court—
A defendant’s motion for costs of a previously
dismissed action must be submitted in second
action, which must have been filed in federal
court—District court correctly determined

that defendant is not entitled to costs under
Rule 41(d) because plaintiff filed the second
action against him in state court
HARRY SARGEANT, III, Plaintiff-Appellee, v. DANIEL
HALL, Defendant-Appellant. 11th Circuit. Case No. 18-
15205. March 2, 2020. Appeal from the U.S. District Court for
the Southern District of Florida (No. 9:17-cv-81070-BB).

(Before JORDAN and JILL PRYOR, Circuit
Judges, and COOGLER,* District Judge.)

(JORDAN, Circuit Judge.) Under Federal Rule of
Civil Procedure 41(d), if a plaintiff who volun-
tarily dismissed an action files a second action
against the same defendant based on or including
the same claim, “the court: (1) may order the
plaintiff to pay all or part of the costs of that
previous action; and (2) may stay the proceedings
until the plaintiff has complied.” The question
presented in this appeal—one of first impression
in our circuit—is whether Rule 41(d) applies
when a plaintiff, after dismissing the first federal
action, files a subsequent action in state court. For
the reasons which follow, we conclude that Rule
41(d) does not apply in such a scenario.

I
In February of 2018, Harry Sargeant, III filed

a complaint against Daniel Hall and others in
federal court. He alleged, in pertinent part, that
Mr. Hall had conspired with the other defendants
to access a computer server and email account in
order to obtain his sensitive information. Mr.
Sargeant asserted two claims against Mr. Hall.
The first was conspiracy to violate the federal
Computer Fraud and Abuse Act (“CFAA”), 18
U.S.C. § 1030, and the second was civil conspir-
acy to invade privacy and violate Florida’s Com-
puter Abuse and Data Recovery Act (“CADRA”),
Fla. Stat. § 668.801 et seq.

Mr. Hall moved to dismiss the complaint, and
the district court referred the motion to a magis-
trate judge. On May 30, 2018, the magistrate
judge issued a report recommending that the
district court grant the motion because Mr.
Sargeant failed to state a claim against Mr. Hall.
On June 4, 2018, before the district court acted on
the report, Mr. Sargeant filed a notice of voluntary
dismissal pursuant to Rule 41(a)(1)(A)(i). The
district court accordingly dismissed the action
without prejudice, providing that “[e]ach party
shall bear its own attorneys’ fees and costs[.]”
D.E. 198.

About three weeks later, Mr. Sargeant filed a
new action—this time in a Florida state court—
against Mr. Hall and the other defendants based
on the same alleged wrongful conduct. Mr.
Sargeant asserted the same Florida law claim
against Mr. Hall—for civil conspiracy to invade
privacy and violate CADRA—that had been
alleged in the federal action, as well as a separate
invasion of privacy claim, but omitted the federal
CFAA claim.

After Mr. Sargeant filed the state-court com-
plaint, Mr. Hall moved in the closed federal case
for costs of the previously dismissed federal
action under Rule 41(d). The district court re-
ferred the motion to a magistrate judge, who
issued a report recommending its denial. The
magistrate judge concluded that Rule 41(d)
“applies only when the defendant seeks relief in
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the second judicial proceeding, which must be in
federal court.” D.E. 216 at 4. The magistrate judge
first reasoned that a Rule 41(d) motion for costs
must be filed in the second action based on the
language of subsection (d)(1), which authorizes
the court to order the plaintiff to pay the costs of
the “previous action.” Id. at 5. He next determined
that the motion for costs must be filed in the
second action because subsection (d)(2) permits
the district court to “stay the proceedings until the
plaintiff has complied,” and the first action—
which has already been dismissed—cannot and
need not be stayed. See id. Finally, he explained
that a subsequent state-court action cannot trigger
Rule 41(d) because that would render the stay
provision superfluous, as the district court in the
first-filed federal action cannot stay a state-court
proceeding. See id. at 8.

Mr. Hall objected to the report, arguing that
the magistrate judge erroneously limited Rule
41(d) to cases where the second action is filed in
federal court. The district court overruled Mr.
Hall’s objections and adopted the report in full.
See D.E. 225. The district court noted that Mr.
Hall’s “suggested application of Rule 41(d) . . .
would eviscerate [the] well established rule” that
a plaintiff has an unconditional right to dismiss a
complaint before the defendant has answered or
moved for summary judgment under Rule
41(a)(1)(A)(i). Id. at 2.

With the benefit of oral argument, we affirm.

II
The district court’s interpretation of Rule

41(d) presents a legal question, so our review is
plenary. See Lizarazo v. Miami-Dade Corr. &
Rehab. Dep’t, 878 F.3d 1008, 1010 (11th Cir.
2017) [27 Fla. L. Weekly Fed. C490a] (“We
review de novo a district court’s interpretation of
the Federal Rules of Civil Procedure.”); Jordan v.
Time, Inc., 111 F.3d 102, 105 (11th Cir. 1997)
(“[T]he proper interpretation of Rule 68 is a legal
question[.]”).

III
After voluntarily dismissing his federal action,

Mr. Sargeant filed a second action in state court
against Mr. Hall based on or including the same
claim. The sole question for us is whether Rule
41(d) applies when a plaintiff refiles a previously
dismissed federal action in state court.1

A
“We give the Federal Rules of Civil Procedure

their plain meaning.” Bus. Guides, Inc. v. Chro-
matic Commc’ns Enters., Inc., 498 U.S. 533, 540
(1991) (quoting Pavelic & LeFlore v. Marvel
Entm’t Grp., 493 U.S. 120, 123 (1989)). We
therefore begin by examining the text of Rule
41(d).

Rule 41(d) states:
(d) Costs of a Previously Dismissed Action.
If a plaintiff who previously dismissed an
action in any court files an action based on or
including the same claim against the same
defendant, the court:

(1) may order the plaintiff to pay all or part
of the costs of that previous action; and
(2) may stay the proceedings until the
plaintiff has complied.

(emphasis added). We agree with the magistrate
judge and the district court that the better reading
of Rule 41(d) is that the motion for costs must be
submitted in the second action, which must have
been filed in federal court.2

The first sentence of Rule 41(d) specifies that
the initial action may be filed “in any court.”
When describing the second action, however,
Rule 41(d) only refers to filing “an action”—
without specifying that it may be “in any court.”
That the first “action” is modified by “in any
court,” and that the second “action” is not, sug-
gests that the latter must be filed in federal court,
as an “action” under the Federal Rules of Civil
Procedure generally refers to a suit in a federal
district court. See Fed. R. Civ. P. 1 (“These rules
govern the procedure in all actions and proceed-
ings in the United States district courts[.]”).

Although the “normal rule of statutory con-
struction [is] that words repeated in different parts
of the same statute generally have the same mean-
ing,” Law v. Siegel, 571 U.S. 415, 422 (2014) [24
Fla. L. Weekly Fed. S577a] (citations and internal
quotation marks omitted), that default principle
does not govern where—as here—the repeated
word is modified in one instance but not the other.
See Envtl. Def. v. Duke Energy Corp., 549 U.S.
561, 574 (2007) [20 Fla. L. Weekly Fed. S123a]
(“[T]he natural presumption that identical words
used in different parts of the same act are intended
to have the same meaning . . . is not rigid and
readily yields whenever there is such variation in
the connection in which the words are used as
reasonably to warrant the conclusion that they
were employed in different parts of the act with
different intent.”) (citation and internal quotation
marks omitted). The D.C. Circuit dealt with a
similar issue of statutory construction in
NetCoalition v. S.E.C., 715 F.3d 342, 349-50
(D.C. Cir. 2013), and we agree with its approach.
There, the statute used the term “action” three
times. See id. at 349. In two of those instances,
“action” was modified by the adjective “such,”
but the third time it was not. See id. The D.C.
Circuit interpreted the final reference to “action”
differently than the first two, explaining that it
could not “ignore the Congress’s decision to
leave” the third reference to action “unmodified.”
Id. at 350.

Mr. Hall argues that had the drafters intended
to require that the motion for costs be filed in the
second action—or that the second action be filed
in federal court—they would have expressly
included those limitations in Rule 41(d). He
points to other Federal Rules of Civil Procedure
which contain such express requirements. See,
e.g., Fed. R. Civ. P. 26(c)(1) (providing that “[a]
party or any person from whom discovery is
sought may move for a protective order in the
court where the action is pending”) (emphasis
added); Fed. R. Civ. P. 27(a)(4) (providing that a
“deposition to perpetuate testimony may be used
. . . in any later-filed district-court action involv-
ing the same subject matter”) (emphasis added).
But, as we will discuss shortly, language in Rule
41(d) does indeed indicate that the motion should
be filed in the second action. And if the drafters
wanted to permit the second action to be filed in

any court, they could just as easily have modified
the second reference to “action” by adding “in any
court,” just as they did with the first mention of
“action.” See NetCoalition, 715 F.3d at 350. As
we see things, “[o]ur interpretation neither adds
anything to nor subtracts anything from the
[Rule’s] language,” Harris v. Garner, 216 F.3d
970, 976 n.3 (11th Cir. 2000), while Mr. Hall’s
interpretation, in contrast, adds a modifier that is
missing.

The title of Rule 41(d), “Costs of a Previously
Dismissed Action,” also suggests that the motion
for costs must be filed in the second action, as it
refers to the first action in the past tense. See I.N.S.
v. Nat’l Ctr. For Immigrants’ Rights, Inc., 502
U.S. 183, 189 (1991) (“[T]he title of a statute or
section can aid in resolving an ambiguity in the
legislation’s text.”). Subsection (d)(1) likewise
provides that the court may order the plaintiff to
pay costs of the “previous action,” reinforcing that
the motion must be filed in the second suit. Mr.
Hall submits that this language does not dictate
where the motion for costs must be filed, but
instead makes clear when costs are available, i.e.,
when a plaintiff dismisses and refiles essentially
the same case. We take Mr. Hall’s point. But if
Rule 41(d) were intended to permit filing the
motion in the now-dismissed first federal action to
recover the costs of that very case, it would make
more sense for the Rule to state that it provides for
the recovery of costs of the instant action based on
the subsequent filing of a successive lawsuit.
Instead, it authorizes the awarding of costs of the
previous action.

In addition, subsection (d)(2) provides that the
district court “may stay the proceedings until the
plaintiff has complied” with its order awarding
costs. As the magistrate judge explained, only the
second action can be stayed, as the first action has
already been dismissed and the case is therefore
closed. Unless the federal court in the first action
can stay the second state-court action, the stay
provision may become superfluous. See Corley v.
United States, 556 U.S. 303, 314 (2009) [21 Fla.
L. Weekly Fed. S757a] (explaining that “one of
the most basic interpretive canons” of statutory
construction is that “a statute should be construed
so that effect is given to all its provisions, so that
no part will be inoperative or superfluous, void, or
insignificant”) (citations, alterations, and internal
quotation marks omitted). Although we do not
decide the issue, we note that a federal court
seeking to stay a state-court action pursuant to
Rule 41(d) would need to comply with the Anti-
Injunction Act and its limited exceptions. See 28
U.S.C. § 2283 (“A court of the United States may
not grant an injunction to stay proceedings in a
State court except as expressly authorized by Act
of Congress, or where necessary in aid of its
jurisdiction, or to protect or effectuate its judg-
ments.”).

Mr. Hall reasons that issuing a stay is discre-
tionary (as subsection (d)(2) provides that the
court “may stay the proceedings,” not that it
must), and as a result the stay provision offers an
alternative remedy that may be available in some
cases but not others. He insists that a remedy is not
superfluous just because it is not always available.
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Under Rule 41(d), however, a stay is not an alter-
native remedy, but an enforcement mechanism—
it provides a way for the district court to enforce
its order awarding costs of the previously dis-
missed action.

We acknowledge that there is little case law
directly addressing whether Rule 41(d) costs may
be awarded if the second action is filed in state
court. It does not appear that any other circuit has
tackled this question, and the handful of district
courts that have reviewed the issue have reached
different conclusions. Compare Ross v. Infinity
Ins. Co., No. 12-5050, 2013 WL 2495114, at *2
(E.D. Pa. June 10, 2013) (awarding the defendant
costs under Rule 41(d) where, after the plaintiffs
voluntarily dismissed a federal action against the
defendant, they refiled a nearly identical action in
state court), and Fees v. Zarco, No. 1:17-CIV-
20564-KMM, 2019 WL 2106072, at *4-6 (S.D.
Fla. Feb. 11, 2019), report and recommendation
adopted, 2019 WL 2105922 (S.D. Fla. Mar. 08,
2019) (same), with Ayers v. Sarstedt, Inc., No.
3:16-cv-00275-R CJ-WGC, 2016 WL 4521685,
at *2 (D. Nev. Aug. 29, 2016) (denying Rule
41(d) costs where the second action was filed in
state court), and Collier v. Nat’l Penn Bank, No.
12-3881, 2013 WL 7157976, at *1-2 (E.D. Pa.
Apr. 1, 2013) (same).3

But the two district courts that awarded costs
where the second action was filed in state court
did not conduct a textual analysis. See Ross, 2013
WL 2495114, at *3-5; Zarco, 2019 WL 2106072,
at *4. And although in these cases the second suit
was filed in state court, it does not appear that the
issue of whether Rule 41(d) applied in this cir-
cumstance was raised. The two district courts that
actually examined the text of Rule 41(d) inter-
preted it the same way as we do here. See Ayers,
2016 WL 4521685, at *2 (“Plaintiffs have filed a
subsequent suit in state court; however, Rule
41(d) applies to cases in which a plaintiff has filed
and dismissed a case prior to the case at bar. Here,
Plaintiffs filed a case after this case, not prior to it;
thus Rule 41(d) does not apply.”); Collier, 2013
WL 7157976, at *1 n.2 (“We do not read ‘in any
court’ as modifying the ‘files an action’ language
in the Rule.”). In addition, at least one treatise has
noted—albeit with little analysis—that Rule 41(d)
applies only when the second action is filed in
federal court. See 27A Federal Procedure, Law-
yers’ Edition § 62:558 (Thompson Reuters 2019)
(“[Rule] 41(d) is applicable where the second
action is filed in federal court, regardless of
whether the first action was brought in state or
federal court.”) (emphasis added).

Although there is little authority on whether
Rule 41(d) permits the award of costs under these
circumstances, a few state courts have addressed
their own procedural rules that are worded identi-
cally (or very similarly) to Rule 41(d). These
courts generally have interpreted their state rules
to require filing the motion for costs in the second
action. See U.S. Fidelity & Guar. Co. v. Rodgers,
882 P.2d 1037, 1041 (Mont. 1994) (holding that
where the plaintiff voluntarily dismissed a state
court action and then refiled a nearly identical suit
in federal court, the defendant could not seek costs
under Montana’s Rule 41(d) in the state court

action because that rule “clearly vests the power to
award costs with the court in which the subse-
quent action is commenced”); Transit Homes, Inc.
v. Bellamy, 701 S.W.2d 126, 127 (Ark. 1985)
(explaining that the language of Arkansas’ Rule
41(d) “makes clear that ‘the court’ ” in which the
motion for costs should be filed “is that court in
which the second action has been filed and it is
that court which ‘may make such order for the
payment of costs of the action previously dis-
missed . . . and . . . may stay the proceedings’ ”);
Fields v. Irvin H. Whitehouse & Sons Co., 390
S.E.2d 725, 727 (N.C. Ct. App. 1990) (“[I]f the
plaintiff commences an action against the same
defendant based upon or including the same claim
before the costs of the previous action have been
paid, the trial court in the second action shall,
upon motion of the defendant, order the plaintiff
to pay the costs of the first action[.]”) (emphasis
added).

Florida courts have interpreted Florida’s
analog to Rule 41(d)—Rule 1.420(d)—to require
costs “to be assessed in the action that is the
subject of the voluntary dismissal.” Wilson v.
Rose Printing Co., 624 So. 2d 257, 258 (Fla.
1993). But the language of Rule 1.420(d) is
significantly different from the language of Rule
41(d). See Fla. R. Civ. P. 1.420(d) (“Costs in any
action dismissed under this rule shall be assessed
and judgment for costs entered in that action,
once the action is concluded as to the party seek-
ing taxation of costs. . . . If a party who has once
dismissed a claim in any court of this state com-
mences an action based upon or including the
same claim against the same adverse party, the
court shall make such order for the payment of
costs. . .”) (emphasis added).

B
We also conclude that, contrary to Mr. Hall’s

assertions, our reading is consistent with the
structure of Rule 41 and the policies behind it.

Rule 41(a) delineates three different methods
for voluntarily dismissing an action. The first two
methods are “as of right” under Rule 41(a)(1),
which provides for dismissal by a plaintiff filing
a notice before the opposing party serves either an
answer or a motion for summary judgment (Rule
41(a)(1)(A)(i)), or by a stipulation signed by all
parties (Rule 41(a)(1)(A)(ii)). See 8 James Wm.
Moore et al., Moore’s Federal Practice—Civil §
41.20 (3d ed. 2019). The third method, under
Rule 41(a)(2), requires the plaintiff to move for
leave to dismiss by court order. See id.

Mr. Hall asserts that our interpretation of Rule
41(d) “introduces an anomaly in Rule 41,” be-
cause if Mr. Sargeant had dismissed his suit and
then refiled in state court after Mr. Hall filed an
answer, the district court would have had the
discretion under Rule 41(a)(2) to condition the
dismissal on the payment of costs. Yet, because
Mr. Sargeant voluntarily dismissed under Rule
41(a)(1)(A)(i), the district court cannot award
costs for the same vexatious conduct.

There is no anomaly, however, because sub-
sections (a)(1) and (a)(2) serve different purposes.
As the Supreme Court explained in Cooter & Gell
v. Hartmarx Corp., 496 U.S. 384, 397 (1990),
“[p]rior to the promulgation of the Federal Rules,

liberal state and federal procedural rules often
allowed dismissals or nonsuits as a matter of right
until the entry of the verdict or judgment.” Rule
41(a)(1) “was designed to limit a plaintiff’s ability
to dismiss an action,” but “preserved a narrow
slice” of plaintiffs’ ability to control their suits: “It
allow[s] a plaintiff to dismiss an action without
the permission of the adverse party or the court
only during the brief period before the defendant
had made a significant commitment of time and
money.” Id. Rule 41(a)(2), in contrast, serves
“primarily to prevent voluntary dismissals which
unfairly affect the other side, and to permit the
imposition of curative conditions.” McCants v.
Ford Motor Co., Inc., 781 F.2d 855, 856 (11th
Cir. 1986).4

Rule 41(a)(1)(A)(i) was, therefore, intended to
preserve the plaintiff’s ability to control the
lawsuit early in the litigation and permits volun-
tarily dismissing the federal action without a court
order and refiling a new action in state court. See
9 Charles Alan Wright & Arthur R. Miller, Fed-
eral Practice and Procedure § 2363 (3d ed. 2019)
(“The right of voluntary dismissal by notice prior
to service of the answer or a motion for summary
judgment . . . frequently is used in th[e] situation
when a plaintiff, who is unwilling to prosecute the
action in federal court, wishes to dismiss in order
to start a new action in state court . . . .”) (footnote
omitted). Rule 41(a)(2), on the other hand, was
designed to protect defendants after they answer
or move for summary judgment, so that a district
court may choose to condition a dismissal under
that provision on paying the opposing party’s
costs upon the refiling of the action. See Versa
Prods., Inc., 387 F.3d at 1328.

Finally, we think it is relevant that the conduct
that Rule 41(d) seeks to deter is the filing of the
second action. See, e.g., 8 James Wm. Moore et
al., Moore’s Federal Practice—Civil § 41.70 (3d
ed. 2019) (“Rule 41(d) does not permit an award
of costs unless a second action has been com-
menced.”); Andrews v. America’s Living Ctrs.,
LLC, 827 F.3d 306, 309 (4th Cir. 2016) (“[T]he
purpose of Rule 41(d) is to serve as a deterrent to
forum shopping and vexatious litigation.”) (cita-
tions and internal quotation marks omitted);
Rogers v. Wal-Mart Stores, Inc., 230 F.3d 868,
874 (6th Cir. 2000) (“Rule 41(d) is also intended
to prevent attempts ‘to gain any tactical advantage
by dismissing and refiling th[e] suit.’ ”) (citation
omitted). The Federal Rules of Civil Procedure
are designed to regulate conduct in federal court,
see Fed. R. Civ. P. 1, so when the second action is
filed in state court, it should be state law which
determines whether and to what extent costs
and/or fees should be assessed against the plain-
tiff.

We recognize that there may be situations
where a plaintiff dismisses a federal action and
refiles it in state court in a state lacking a proce-
dural mechanism equivalent to Rule 41(d), leav-
ing a defendant like Mr. Hall without a remedy for
obtaining the costs of the previous action. Indeed,
it appears that Mr. Hall has no remedy in the
Florida state-court action, based on how Florida
courts have interpreted Rule 1.420(d). See Wilson,
624 So. 2d at 258 (“Rule 1.420(d) is unambigu-
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ous—costs are to be assessed in the action that is
the subject of the voluntary dismissal.”). But
“[w]hatever merits th[is] and other policy argu-
ments may have,” we cannot “rewrite [Rule
41(d)] to accommodate them.” See Artuz v.
Bennett, 531 U.S. 4, 10 (2000).

IV
The district court correctly determined that

Mr. Hall is not entitled to costs under Rule 41(d)
because Mr. Sargeant filed the second action
against him in state court. We therefore affirm.

AFFIRMED.
))))))))))))))))))

*The Honorable L. Scott Coogler, Chief United
States District Judge for the Northern District of Ala-
bama, sitting by designation.

1The parties dispute whether “costs” under Rule
41(d) includes attorneys’ fees. We do not reach this
issue because we conclude that Rule 41(d) costs cannot
be awarded in this case.

2We do not address whether Rule 41(d) applies
where the second action is filed in state court and then
successfully removed to federal court, as that scenario
is not presented here.

3In the district court, Mr. Hall relied on HControl
Holdings, LLC v. Bright House Networks, LLC, No.
8:13-cv-39-T-AAS, 2017 WL 625314, at *2 (M.D. Fla.
Feb. 15, 2017). HControl Holdings is distinguishable
because there the plaintiff moved for leave to file a
voluntary dismissal of the federal action pursuant to
Rule 41(a)(2). See id. at *1. The district court granted
the motion, but on the condition that the plaintiff would
be required to pay fees and costs if it refiled the action.
See id. Thus, after the plaintiff refiled the action in state
court, the federal court had jurisdiction to impose costs
pursuant to its prior order. See id. at *2. As discussed
later, we have upheld district court orders placing this
kind of condition on a dismissal under Rule 41(a)(2).
See, e.g., Versa Prods., Inc. v. Home Depot, USA, Inc.,
387 F.3d 1325, 1329 (11th Cir. 2004) [17 Fla. L.
Weekly Fed. C1160a] (holding that the district court did
not abuse its discretion in placing a condition on a
voluntary dismissal under Rule 41(a)(2) that, upon
refiling, the plaintiff must pay the attorneys’ fees and
costs of the defendant). Here, the district court imposed
no such condition, as Mr. Sargeant voluntarily dis-
missed the federal action pursuant to Rule
41(a)(1)(A)(i).

4In Cooter, the Supreme Court held that a district
court may impose Rule 11 sanctions after the plaintiff
      

has voluntarily dismissed the action under Rule
41(a)(1)(A)(i): “[A] federal court may consider collat-
eral issues after an action is no longer pending,” and the
imposition of a Rule 11 sanction, like costs or attorney’s
fees, is a collateral issue. See 496 U.S. at 395-96. In
view of Cooter, we assume without deciding that if Rule
41(d) authorized the imposition of costs after the second
action were filed in state court, the federal district court
in the previously dismissed action could impose costs.
Cf. Mathews v. Crosby, 480 F.3d 1265, 1276-77 (11th
Cir. 2007) [20 Fla. L. Weekly Fed. C412a] (affirming
the district court’s order granting costs to the defendants
who were voluntarily dismissed because they were
prevailing parties under Rule 54(d)(1)) (citing Sequa
Corp. v. Cooper, 245 F.3d 1036, 1037-38 (8th Cir.
2001) (holding that a voluntary dismissal under Rule
41(a)(1)(i) does not deprive a district court of its author-
ity to award costs)); PTA-FLA, Inc. v. ZTE USA, Inc.,
844 F.3d 1299, 1308-09 (11th Cir. 2016) [26 Fla. L.
Weekly Fed. C1079a] (holding that a district court had
jurisdiction to entertain a motion to confirm an arbitra-
tion award after the plaintiff voluntarily dismissed the
action under Rule 41(a)(1)(A)(i) because a motion to
confirm is “collateral” to the initial proceeding).

*        *        *


	1
	2
	3
	4

