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UNITED STATES COURT OF APPEALS
March 20, 2020 ELEVENTH CIRCUITVolume 28, Number 17
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success on merits of any of his claims—Equity
weighs against granting motion for stay be-
cause of its untimeliness and state and victims’
interest in timely enforcement of criminal
sentences—Where inmate waited until 10 days
before scheduled execution to move district
court for a stay of execution, the last-minute
nature of his motion is unjustified—Inmate
failed to establish substantial likelihood of
success on merits on claim that state violated
his right to procedural due process because
state failed to tell him that electing nitrogen
hypoxia as an alternative method of execution
to the default method of lethal injection would
affect the timing of his execution and state did
not help him access his attorney during elec-
tion period—Inmate failed to establish that
process the state provided him for electing
nitrogen hypoxia was constitutionally inade-
quate—Inmate failed to establish a substantial
likelihood of success on merits of his equal
protection claim that state treated him dispa-
rately from two groups of purportedly simi-
larly situated persons—Inmate was not simi-
larly situated to inmates who elected nitrogen
hypoxia during election period or inmates who
purportedly received state-sponsored help in
meeting with their counsel who worked at
Federal Public Defender’s Office—Inmate
failed to establish substantial likelihood of
success on his claim that state violated his
Eighth Amendment rights by targeting him for
speedier execution based on his refusal to select
nitrogen hypoxia and by arbitrarily moving to
execute him before inmates who elected nitro-
gen hypoxia, a method of execution that is not
presently available—Inmate failed to establish
substantial likelihood of success on state-law
claims because district court did not abuse its
discretion when it declined to exercise supple-
mental jurisdiction over those claims after
district court dismissed the federal claims
NATHANIEL WOODS, Plaintiff-Appellant, v. COMMIS-
SIONER, ALABAMA DEPARTMENT OF CORREC-
TIONS, WARDEN, HOLMAN CORRECTIONAL FACIL-
ITY, and ATTORNEY GENERAL, STATE OF ALABAMA,
Defendants-Appellees. 11th Circuit. Case No. 20-10843.
March 4, 2020. Appeal from the U.S. District Court for the
Middle District of Alabama (No. 2:20-cv-00058-ECM).

(Before ED CARNES, Chief Judge, WILLIAM
PRYOR and ROSENBAUM, Circuit Judges.)

(WILLIAM PRYOR, Circuit Judge.) Nathaniel
Woods was convicted and sentenced to death in
2005 for intentionally killing three on-duty police

officers. After he finished unsuccessfully chal-
lenging his convictions and sentence in state and
federal courts, the State moved the Supreme Court
of Alabama on October 29, 2019, for an execution
date. On January 23, 2020, Woods filed a com-
plaint in the district court challenging the State’s
planned method of execution as violating his
rights under the Eighth and Fourteenth Amend-
ments and Alabama state law. See 42 U.S.C. §
1983. On January 30, 2020, the Supreme Court of
Alabama scheduled Woods’s execution for March
5, 2020. Woods filed a motion in the district court
for a stay of execution on February 24. On March
2, the district court ruled in favor of the State and
denied Woods’s motion for a stay. Woods ap-
pealed and moved this Court for a stay of execu-
tion. We deny his motion for a stay of execution.

I. BACKGROUND
A jury convicted Woods in 2005 of capital

murder for the intentional killing of three on-duty
Birmingham police officers: Carlos Owen, Harley
A. Chisolm III, and Charles R. Bennett. The
officers, along with Officer Michael Collins, who
was wounded, were at an apartment where Woods
and his co-defendant, Kerry Spencer, sold drugs
and stored guns. The officers were in an area that
was known for having drug problems when they
encountered Woods, who was shouting profani-
ties at them, and learned that he had an outstand-
ing arrest warrant for assault. The officers were
then shot when they attempted to arrest Woods. A
jury convicted Woods of four counts of capital
murder for his role in the killing of the officers,
and the court imposed the death penalty. Woods
challenged his convictions and sentence on direct
appeal to the Alabama Court of Criminal Appeals,
Woods v. State, 13 So. 3d 1, 4-9 (Ala. Crim. App.
2007), and the Supreme Court of Alabama, see
Woods v. State, 221 So. 3d 1125, 1130 (Ala.
Crim. App. 2016), and through collateral chal-
lenges in state court, see id., and federal court,
Woods v. Holman, No. 18-14690-P, 2019, at *2
WL 5866719 (11th Cir. Feb. 22, 2019). All have
been denied.

Woods is facing execution on March 5, 2020,
and is challenging the State’s planned method of
execution. On January 23, 2020, he filed a civil-
rights complaint in the district court, 42 U.S.C. §
1983, against Jefferson Dunn, the Commissioner
of the Alabama Department of Corrections;
Cynthia Stewart, the Warden of the prison where
he is held—Holman Correctional Facility; and
Steve Marshall, the Attorney General of Alabama.
He brought claims under the Eighth and Four-
teenth Amendments and Alabama state law.

The focus of his complaint is a new Alabama
law that added nitrogen hypoxia as an alternative
execution method to the default method of lethal
injection. See Ala. Code § 15-18-82. For death-
sentenced inmates such as Woods who were
sentenced prior to the effective date of the amend-

ment, the State provided for a thirty-day period—
from June 1 to June 30, 2018—to elect nitrogen
hypoxia as the method of execution. See id. § 15-
18-82.1(b)(2). The addition of nitrogen hypoxia
served to moot a pending challenge to the consti-
tutionality of Alabama’s lethal-injection protocol.
See In re: Ala. Lethal Injection Protocol Litig.,
No. 2:12-cv-316-WKW (M.D. Ala. filed Apr. 6,
2012). The plaintiffs in that action were repre-
sented by attorneys at the Federal Public De-
fender’s Office, who drafted a form to distribute
to clients so they could elect nitrogen hypoxia.

The election form stated as follows:
ELECTION TO BE EXECUTED

BY NITROGEN HYPOXIA
Pursuant to Act No. 2018-353, if I am to be

executed, I elect that it be by nitrogen hypoxia
rather than by lethal injection.

This election is not intended to affect the
status of any challenge(s) (current or future) to
my conviction(s) or sentence(s), nor waive my
right to challenge the constitutionality of any
protocol adopted for carrying out execution by
nitrogen hypoxia.
Dated this _____ day of June, 2018.
________________ ______________
Name/Inmate Number Signature

It is undisputed that Woods received this form
during the election period but did not complete it.
Nearly 50 of the 175 death-sentenced inmates in
Alabama elected nitrogen hypoxia during the
election period, including inmates like Woods
whom the Federal Public Defenders did not
represent. Dunn v. Price, 139 S. Ct. 1312, 1312
(2019) [27 Fla. L. Weekly Fed. S809c]. Although
Woods was represented by counsel during the
election period, he contends that he did not con-
tact his counsel at that time.

When Alabama added nitrogen hypoxia as an
alternative method of execution, it did not, and
still does not, have a protocol in place for
nitrogen-hypoxia executions. The Alabama
Department of Corrections “has been diligently
working to formulate a safe hypoxia protocol,”
but it will not have a protocol in place by March 5.
The lack of a protocol has affected the order in
which the State has moved for executions. “As a
matter of custom, the State waits to move for an
inmate’s execution until he has exhausted his
conventional appeals: direct appeal, state
postconviction, and federal habeas.” But some of
the inmates who have exhausted their conven-
tional appeals elected to be executed by nitrogen
hypoxia and so cannot be executed yet. For those
inmates like Woods who did not elect nitrogen
hypoxia, the State is moving for execution dates
after they have completed their appeals.

Woods’s complaint alleges violations of his
rights under the Eighth and Fourteenth Amend-
ments and under state law. Woods alleges that the
State violated his right to procedural due process
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by failing to tell him during the election period
that it did not have a nitrogen-hypoxia protocol
and by failing to help him access his attorney
during the election period. See U.S. Const.
amend. XIV. He also alleges that the State vio-
lated his right to equal protection of law by mov-
ing for his execution before the execution of
similarly situated inmates and by helping the
plaintiffs in In re: Alabama Lethal Injection
Protocol Litigation access their attorneys but not
doing the same for him. See id. Woods contends
that “targeting [him] for speedier execution, and
thereby discriminating against [him], based solely
on method of execution is arbitrary and wanton
conduct,” and that Alabama’s lethal-injection
protocol violates his right to be free from cruel
and unusual punishment. See U.S. Const. amend.
VIII. He also asserts state-law claims of fraudulent
misrepresentation and fraudulent suppression
because the State told him that the election form
would determine the method of his execution but
did not tell him that it would affect the timing of
his execution. His final claim is that the State
violated the Alabama Administrative Procedure
Act by failing to comply with the Act when it
purportedly created a rule that “targets” for execu-
tion those inmates who did not elect nitrogen
hypoxia.

The State filed a motion to dismiss and, in the
alternative, a motion for summary judgment.
Woods opposed that motion, cross-moved for
summary judgment, and filed a motion for a stay
of execution. The district court held a hearing, and
on March 2, it ruled in favor of the State on
Woods’s federal claims, declined to exercise
supplemental jurisdiction of his state-law claims,
and denied his motion for a stay of execution.
Woods appealed that ruling and filed an emer-
gency motion for a stay of execution in this Court
and a motion for excess words. We grant Woods’s
motion for excess words and deny his motion for
a stay of execution.

II. DISCUSSION
We may grant Woods’s motion for a stay of

execution “only if [he] establishes that (1) he has
a substantial likelihood of success on the merits;
(2) he will suffer irreparable injury unless the
injunction issues; (3) the stay would not substan-
tially harm the other litigant; and (4) if issued, the
injunction would not be adverse to the public
interest.” Price v. Comm’r, Ala. Dep’t of Corr.,
920 F.3d 1317, 1323 (11th Cir. 2019) [27 Fla. L.
Weekly Fed. C1843a] (internal quotation marks
omitted). A stay of execution is an equitable
remedy that “is not available as a matter of right.”
Hill v. McDonough, 547 U.S. 573, 584 (2006) [19
Fla. L. Weekly Fed. S242a].

Woods is not entitled to a stay of execution for
at least two reasons. Equity weighs heavily
against granting the motion because of its untime-
liness and the State and the victims’ interest in
enforcement of criminal sentences. And Woods
has failed to establish a substantial likelihood of
success on the merits of any of his claims.

A. Equity Weighs Against Granting
Woods’s Motion for a Stay.

Woods has not established his entitlement to

the equitable remedy of a stay of execution.
Equity strongly disfavors inexcusable delay. “The
Supreme Court has unanimously instructed the
lower federal courts on multiple occasions that we
must apply ‘a strong equitable presumption
against the grant of a stay where a claim could
have been brought at such time as to allow consid-
eration of the merits without requiring entry of a
stay.’ ” Jones v. Comm’r, Ga. Dep’t of Corr., 811
F.3d 1288, 1297 (11th Cir. 2016) [25 Fla. L.
Weekly Fed. C1990a] (quoting Hill, 547 U.S. at
584); see also Gomez v. U.S. Dist. Ct. for N. Dist.
of Calif., 503 U.S. 653, 654 (1992). “Last-minute
stays should be the extreme exception, not the
norm, and the last-minute nature of an application
that could have been brought earlier, or an appli-
cant’s attempt at manipulation, may be grounds
for denial of a stay.” Bucklew v. Precythe, 139 S.
Ct. 1112, 1134 (2019) [27 Fla. L. Weekly Fed.
S760a] (internal quotation marks omitted).
Woods’s execution was scheduled on January 30,
2020, for March 5, yet he waited until February
24—10 days before the execution—to move the
district court for a stay of execution. [Id.] We
agree with the district court’s well-reasoned
ruling that the last-minute nature of his motion for
a stay is unjustified.

Equity also weighs against granting the stay
because “the State and the victims of crime have
an important interest in the timely enforcement of
a sentence.” Hill, 547 U.S. at 584. As the State
explains, Woods was convicted and sentenced to
death in 2005 “for his part in the brutal slaying of
three police officers in the line of duty and the
attempted murder of a fourth.” After Woods
completed the conventional appellate process, the
State did not face an impediment to executing
him. Woods contends that the State cannot rely on
its interest in the timely enforcement of a sentence
because it offered him the option of execution by
nitrogen hypoxia—which would have indefi-
nitely delayed his execution. That the State has
chosen to offer an alternative method of execution
and to honor the wishes of inmates who make that
selection does not eliminate its interest in carrying
out the sentences of inmates who did not elect that
method. Woods also argues that a stay would not
be adverse to the public interest because of the
purported strength of his claims, but, as we dis-
cuss below, we disagree.

B. Woods Failed to Establish a
Substantial Likelihood of Success

on the Merits of His Claims.
Woods also has failed to establish a substantial

likelihood of success on the merits of any of his
claims. That failure is a separate reason we must
deny his motion. We address each claim in turn.

1. Procedural Due Process.
Woods alleges that the State violated his right

to procedural due process because it failed to tell
him that electing nitrogen hypoxia would affect
the timing of his execution and it did not help him
access his attorney during the election period. See
U.S. Const. amend. XIV. To succeed on this
claim, Woods must show “(1) a deprivation of a
constitutionally-protected liberty or property
interest; (2) state action; and (3) constitutionally

inadequate process.” Worthy v. City of Phenix
City, 930 F.3d 1206, 1223 (11th Cir. 2019) [27
Fla. L. Weekly Fed. C2179a] (internal quotation
marks omitted). Woods has failed to make a
substantial showing that the procedures he wanted
were constitutionally required.

The Supreme Court’s decision Ohio Adult
Parole Authority v. Woodard, 523 U.S. 272, 277
(1998), is instructive. In Woodard, a death-sen-
tenced inmate challenged the State’s clemency
process as violating his right to due process. Id. at
266-67. Justice O’Connor, in the controlling
concurring opinion, held that “some minimal
procedural safeguards apply to clemency proceed-
ings,” such that a State may provide constitution-
ally inadequate process if it based its clemency
decisions on a coin flip or “arbitrarily denied a
prisoner any access to its clemency process.” Id. at
289 (O’Connor, J., concurring in part and concur-
ring in the judgment); see also Gissendaner v.
Comm’r, Ga. Dep’t of Corr., 794 F.3d 1327, 1331
(11th Cir. 2015) [25 Fla. L. Weekly Fed. C1432a]
(explaining that Justice O’Connor’s opinion set
the binding precedent). She concluded that the
State had provided adequate process in the clem-
ency proceeding even though it provided
Woodard only a few days’ notice of the hearing,
excluded his counsel from his clemency inter-
view, allowed his attorney “to participate in the
hearing only at the discretion of the parole board
chair,” and did not allow Woodard to testify or
submit documentary evidence at the hearing.
Woodard, 523 U.S. at 289-90. That he had re-
ceived “notice of the hearing and an opportunity
to participate in an interview, comport[ed] with
[the State’s] regulations and observe[d] whatever
limitations the Due Process Clause may impose
on clemency proceedings.” Id. at 290.

Our decision in Price is also instructive. 920
F.3d at 1322. Price was another death-sentenced
inmate in Alabama who did not elect nitrogen
hypoxia. Id. His complaint alleged that the State
violated the Equal Protection Clause by not
allowing him to elect nitrogen hypoxia after the
thirty-day opt-in period had ended. Id. In support
of that claim, he contended that the State had not
adequately explained his rights and that most of
the inmates who elected nitrogen hypoxia re-
ceived advice from their counsel at the Federal
Public Defender’s Office. Id. at 1324. In rejecting
that argument, we stressed that Price was repre-
sented by counsel during the election period and
could have sought advice from his attorney. Id.
Although that holding addressed the Equal Pro-
tection Clause, the district court aptly concluded
that its reasoning is instructive in resolving
Woods’s due process challenge.

The election procedure that Woods challenges
determined his method of execution, not whether
he would be spared from execution, such as in
clemency. See Woodard, 523 U.S. at 280-81. And
Woods does not dispute that he received the
election form during the election period, thus
informing him of the option to elect nitrogen
hypoxia, and that he was represented by counsel
at that time. He has failed to establish that he has
a substantial likelihood of succeeding on his claim
that the process the State provided him for elect-



Headnotes and indexes are copyrighted and may not be duplicated by photocopying, printing,
or other means without the express permission of the publishers. 1-800-351-0917

U.S. COURT OF APPEALS, ELEVENTH CIRCUIT 28 Fla. L. Weekly Fed. C893

ing nitrogen hypoxia was constitutionally inade-
quate.

2. Equal Protection Clause.
Woods alleges that the defendants violated his

Fourteenth Amendment right to equal protection
of the law. See U.S. Const amend. XIV. To suc-
ceed on this claim, Woods must establish that “the
State will treat him disparately from other simi-
larly situated persons.” Arthur v. Thomas, 674
F.3d 1257, 1262 (11th Cir. 2012) [23 Fla. L.
Weekly Fed. C842a] (internal quotation marks
omitted).

Woods contends that the State treated him
disparately from two groups of purportedly
similarly situated persons. The first group is
inmates who also have completed their conven-
tional appeals but do not have scheduled execu-
tion dates because they elected nitrogen hypoxia.
The second group is inmates who were plaintiffs
in the In re: Alabama Lethal Injection Protocol
Litigation and purportedly received State-spon-
sored help in meeting with their counsel who
worked at the Federal Public Defender’s Office.

As the district court correctly concluded, our
decision in Price controls this issue. To establish
his equal-protection claim, Price similarly pointed
to the inmates who elected nitrogen hypoxia and
those whom the Federal Public Defender’s Office
represented and provided with election forms and
an explanation of their rights. Id. at 1324. Begin-
ning with the first group, we concluded that Price
was not similarly situated to the inmates who
elected nitrogen hypoxia during the election
period—they opted in during the election period
and he did not. Id. at 1325. The same is true of
Woods. As to the second group, we explained that
“the interactions between other inmates and the
Federal Public Defender’s Office do not support
any unequal treatment by the State of similarly
situated individuals.” Id. at 1324. Price was
represented by counsel too and could have sought
assistance in making the decision but did not. Id.
Woods has similarly failed to establish that any
difference in treatment between him and the
inmates the Federal Public Defenders represented
could be attributed to the State. As the district
court explained, Woods failed to introduce evi-
dence to support his contention that the State
helped these inmates meet with their attorneys.
And Woods could have contacted his attorney for
advice. Woods has failed to establish a substantial
likelihood of success on this claim.

3. Eighth Amendment.
Woods argues in his emergency motion for a

stay that he “is likely to succeed in showing the
State has violated his Eighth Amendment rights
by targeting him for speedier execution” based on
his refusal to select nitrogen hypoxia. See
Caldwell v. Mississippi, 472 U.S. 320, 343 (1985)
(O’Connor, J., concurring in part and concurring
in the judgment). But he has failed to establish a
substantial likelihood of success on this claim, as
the district court ably explained in rejecting this
claim. The district court correctly rejected
Woods’s attempt to equate his situation—the
carrying out of his death sentence—with the
imposition of a death sentence. And it also cor-

rectly determined that Woods failed to establish
that the State acted arbitrarily in moving to exe-
cute him before inmates who elected nitrogen
hypoxia, a method of execution that is not pres-
ently available.

4. State-Law Claims.
Woods argues that he has established a sub-

stantial likelihood of succeeding on the merits of
his state-law claims. To succeed on his state-law
claims, he would need to establish that the district
court abused its discretion when it declined to
exercise supplemental jurisdiction over those
claims. But the decision whether to exercise
supplemental jurisdiction over Woods’s state-law
claims rested within the district court’s sound
discretion. Raney v. Allstate Ins. Co., 370 F.3d
1086, 1088-89 (11th Cir. 2004) [17 Fla. L.
Weekly Fed. C571b]. When, as here, a district
court dismisses a plaintiff’s federal claims, we
have encouraged dismissal of the remaining state-
law claims too. Id. at 1089. So the district court
did not abuse its discretion. For that reason,
Woods has failed to establish a substantial likeli-
hood of success on these claims.

III. CONCLUSION
We GRANT Woods’s motion for excess

words and DENY his motion for a stay of execu-
tion.
))))))))))))))))))
(ROSENBAUM, Circuit Judge, concurring in the
judgment.) I concur in the judgment of the Court
denying Nathaniel Woods’s motion to stay execu-
tion. We have explained that the “most important
question” in addressing a motion for stay con-
cerns whether the movant has shown a substantial
likelihood of success on the merits of the claims
he brings. Jones v. Comm’r, Ga. Dep’t of Corr.,
811 F.3d 1288, 1292 (11th Cir. 2016) [25 Fla. L.
Weekly Fed. C1990a]. I agree with the panel that
Woods cannot establish a substantial likelihood of
success on the merits of his claims. I write sepa-
rately because Woods bears the burden of estab-
lishing all four prongs of the stay test and he
cannot establish the most important one—a
substantial likelihood of success on the merits.
For that reason, I would start and end the analysis
with the discussion of the Woods’s failure to
demonstrate a substantial likelihood of success on
the merits. I would not opine on any other prongs
of the stay test, since it makes no difference to the
outcome here.

*        *        *

Criminal law—Murder—Sentencing—Death
penalty—Habeas corpus—Successive peti-
tion—Death-sentenced inmate is not entitled to
order authorizing district court to consider a
second or successive petition for writ of habeas
corpus in district court where inmate has not
established that his claim relies on new rule of
constitutional law made retroactive to cases on
collateral review by Supreme Court—Su-
preme Court’s grant of certiorari in another
appeal cannot serve and does not serve to
establish a prima facie case showing that in-
mate’s claim relies on new rule of constitu-
tional law made retroactive to cases on collat-

eral review—Moreover, a decision in that
other appeal will not offer relief to inmate on
claim that his sentence may violate his Sixth
Amendment right to a unanimous recommen-
dation of death—Inmate is not entitled stay of
execution pending resolution of second habeas
petition because binding precedent bars issu-
ing a stay of execution solely on basis that
Supreme Court has granted certiorari in an-
other appeal, and inmate cannot establish a
substantial likelihood of success on merits as
required to issue stay of execution
NATHANIEL WOODS, Plaintiff-Appellant, v. WARDEN,
HOLMAN CORRECTIONAL FACILITY, ATTORNEY
GENERAL, STATE OF ALABAMA, Defendants-Appellees.
11th Circuit. Case No. 20-10873. March 5, 2020. Appeal from
the U.S. District Court for the Northern District of Alabama
(No. 2:16-cv-01758-LSC).

(Before ED CARNES, Chief Judge, WILLIAM
PRYOR and ROSENBAUM, Circuit Judges.)

(WILLIAM PRYOR, Circuit Judge.) Nathaniel
Woods was convicted and sentenced to death in
2005 for intentionally killing three on-duty police
officers. On January 30, 2020, the Supreme Court
of Alabama set the execution date for March 5,
2020—that is, this evening. Over a month later
and on the day of execution, Woods asks this
Court to authorize him to file a second or succes-
sive petition for a writ of habeas corpus in the
district court and to stay his execution pending
resolution of that petition. 28 U.S.C. §
2244(b)(3)(A); id. § 2251(a). For the reasons
discussed, we DENY both requests.

We will not recapitulate the lengthy back-
ground of this case that we already described in
our opinion issued yesterday. Woods v. Comm’r,
Ala. Dep’t of Corr., No. 20-10843, slip op. at 2-6
(11th Cir. Mar. 4, 2020) [28 Fla. L. Weekly Fed.
C891a]. Instead, we will only observe that Woods
filed his first habeas petition on October 27, 2016,
which the district court denied. Woods v. Holman,
No. 18-14690-P, 2019 WL 5866719, *1-2 (11th
Cir. Feb. 22, 2019). We denied a certificate of
appealability after concluding that “[r]easonable
jurists could not debate the district court’s resolu-
tion of any of the[ ] issues” Woods raised to us. Id.
at *2. The Supreme Court denied his petition for
a writ of certiorari on October 7, 2019.

The Antiterrorism and Effective Death Penalty
Act of 1996 sets the rules governing second or
successive petitions for writs of habeas corpus. 28
U.S.C. § 2244(b). Before filing a second or suc-
cessive petition, Woods must “move in the appro-
priate court of appeals for an order authorizing the
district court to consider the application.” Id. §
2244(b)(3)(A). We may authorize the filing “only
if” we conclude that Woods has made “a prima
facie showing” that his claim satisfies the require-
ments of section 2244(b). Id. § 2244(b)(3)(C). As
relevant here, a “prima facie showing” requires
Woods to establish the following: (1) that his
claim was not presented in an earlier petition, id.
§ 2244(b)(1), and (2) that his claim “relies on a
new rule of constitutional law, made retroactive to
cases on collateral review by the Supreme Court,
that was previously unavailable,” id. §
2244(b)(2)(A).

We may issue a stay of execution “only if
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[Woods] establishes that (1) he has a substantial
likelihood of success on the merits; (2) he will
suffer irreparable injury unless the injunction
issues; (3) the stay would not substantially harm
the other litigant; and (4) if issued, the injunction
would not be adverse to the public interest.” Price
v. Comm’r, Ala. Dep’t of Corr., 920 F.3d 1317,
1323 (11th Cir. 2019) [27 Fla. L. Weekly Fed.
C1843a] (internal quotation marks omitted). A
stay of execution is an equitable remedy that “is
not available as a matter of right.” Hill v.
McDonough, 547 U.S. 573, 584 (2006) [19 Fla.
L. Weekly Fed. S242a].

A state court judge sentenced Woods to death
on the recommendation of ten of twelve jurors.
Woods v. State, 13 So. 3d 1, 5 (Ala. Crim. App.
2007). Woods now claims that this sentence may
violate his Sixth Amendment right to a unani-
mous recommendation of death depending on
how the Supreme Court rules in Ramos v. Louisi-
ana, No. 18-5924. See U.S. Const. amend. VI.
Woods contends that the Supreme Court may
overturn controlling Supreme Court precedent
holding the Sixth Amendment does not require
unanimous guilty verdicts in state court trials, that
decision would necessarily be retroactive, and that
decision could later be extended to require unani-
mous death recommendations. We are unper-
suaded.

As relevant here, section 2244(b) allows us to
authorize the filing of a second petition only when
the Supreme Court recognizes a “new rule of
constitutional law” and that new rule has been
“made retroactive to cases on collateral review by
the Supreme Court.” 28 U.S.C. § 2244(b)(2)(A).
The Supreme Court has not yet ruled on the
question presented in Ramos, and we cannot
predict how it will rule or whether the ruling will
necessarily be “retroactive.” See Clinton v. Jones,
520 U.S. 681, 689 (1997) (decision to grant
certiorari petition “expresse[s] no judgment
concerning the merits of the case”); In re Brad-
ford, 830 F.3d 1273, 1275 (11th Cir. 2016) [26
Fla. L. Weekly Fed. C889a] (“We explicitly hold
that the grant of certiorari . . . cannot serve and
does not serve to establish a prima facie case
under § 2255(h)(2).”). In short, there is no Su-
preme Court decision before us to review and
evaluate in the light of section 2244. So, we
“explicitly hold that the grant of certiorari in
[Ramos] cannot serve and does not serve to estab-
lish a prima facie case under” section
2244(b)(2)(A). In re Bradford, 830 F.3d at 1275.

A decision in Ramos would not apply to
Woods’s circumstances in any event. The ques-
tion presented in Ramos is “[w]hether the Four-
teenth Amendment fully incorporates the Sixth
Amendment guarantee of a unanimous jury
verdict to convict.” Brief for Petitioner at i, Ramos
v. Louisiana, No. 18-5924 (U.S. June 11, 2019)
(emphases added). No matter how the Supreme
Court decides that question, it will not decide
whether the Sixth Amendment guarantees a
unanimous recommendation of death. A decision
in Ramos would offer no relief to Woods. He is
not entitled to an order authorizing the district
court to consider a second or successive petition.

For similar reasons, we must also deny his stay

application. Binding precedent bars us from
issuing a stay of execution solely on the basis that
the Supreme Court has granted certiorari in an-
other appeal. See Bradford, 830 F.3d at 1275
(refusing to hold a second or successive applica-
tion in abeyance pending the Supreme Court’s
decision in Beckles because grants of certiorari do
not change the law and cannot be used “to grant
relief that would otherwise be denied”);
Gissendaner v. Comm’r, Ga. Dep’t of Corr., 779
F.3d 1275, 1283-84 (11th Cir. 2015) [25 Fla. L.
Weekly Fed. C962a] (refusing to grant a stay of
execution because our Court has long held that
grants of certiorari have no precedential value).
We are bound by that precedent.

In any event, a substantial likelihood of suc-
cess on the merits must be established before a
stay may issue, and we have concluded that
Woods cannot succeed on his section 2244(b)
application. Price, 920 F.3d at 1323. And, as we
stressed in yesterday’s order, “[e]quity weighs
heavily against granting the motion because of its
untimeliness.” Woods, slip op. at 7. The Supreme
Court granted certiorari in Ramos on March 18,
2019, and heard argument in that case on October
7, 2019. Yet Woods inexplicably waited almost
one year after the grant, months after the argu-
ment, more than a month after his execution was
set, and until the day of his scheduled execution to
seek authorization for a second or successive
petition and to ask for a stay. The equities strongly
disfavor such abusive tactics. See Bucklew v.
Precythe, 139 S. Ct. 1112, 1134 (2019) [27 Fla. L.
Weekly Fed. S760a] (“Last-minute stays should
be the extreme exception, not the norm, and the
last-minute nature of an application that could
have been brought earlier, or an applicant’s at-
tempt at manipulation, may be grounds for denial
of a stay.” (internal quotation marks omitted)).

We DENY Woods’s application for authoriza-
tion to file a second or successive petition for
habeas corpus and DENY his motion for stay of
execution.

*        *        *

Criminal law—Murder—Sentencing—Death
penalty—Counsel—Appointed—Death-sen-
tenced state prisoner is not entitled to appoint-
ment of substitute counsel under 18 U.S.C. §
3599, which permits replacement of counsel
only when replacement is in interests of jus-
tice—Inmate failed to establish that appoint-
ment of new counsel is in interests of justice
where he is currently represented by counsel,
current counsel represented inmate in his
initial habeas proceeding and continues to
represent him in a separate lawsuit, and in-
mate has not asserted that counsel has a con-
flict of interest that would preclude him from
bringing the claims he says his new counsel
should bring—Appointment of counsel is not
in interests of justice where motion for ap-
pointment was filed only hours before sched-
uled execution, despite assertion that inmate
was never satisfied with representation—
Court is not required to appoint substitute
counsel where inmate has failed to establish

that any motion or petition that his new coun-
sel may file would not be futile—Inmate is not
entitled to stay of execution under 28 U.S.C. §
2251(a)(3) where inmate has not established a
substantial likelihood of success on merits of
any future motion or habeas application, and
has failed to justify his extreme delay in filing
this motion for stay
NATHANIEL WOODS, Petitioner-Appellant, v. WARDEN,
HOLMAN CORRECTIONAL FACILITY, ATTORNEY
GENERAL, STATE OF ALABAMA, Respondents-Appel-
lees. 11th Circuit. Case No. 20-10873-P. March 5, 2020.
Appeal from the U.S. District Court for the Northern District of
Alabama (No. 2:16-cv-01758-LSC-JEO).

(Before ED CARNES, Chief Judge, WILLIAM
PRYOR and ROSENBAUM, Circuit Judges.)

(WILLIAM PRYOR, Circuit Judge.) Nathaniel
Woods is set to be executed on March 5, 2020, for
his 2005 capital-murder convictions for intention-
ally killing three on-duty police officers. Mere
hours before his execution, he filed an emergency
motion for appointment of substitute counsel, 18
U.S.C. § 3599(a)(2), and for a limited stay, 28
U.S.C. § 2251(a)(3). We deny the motion.

I. BACKGROUND
The Alabama Court of Criminal Appeals

described the facts leading to Woods’s arrest and
conviction in its opinion on direct appeal in
Woods v. State, 13 So. 3d 1 (Ala. Crim. App.
2007) (Woods I), and its opinion in the appeal
from the denial of Woods’s petition for state
postconviction relief in Woods v. State, 221 So.
3d 1125 (Ala. Crim. App. 2016) (Woods II). On
June 17, 2004, Birmingham police officers Carlos
Owen, Harley A. Chisholm III, Charles R.
Bennett, and Michael Collins went to an apart-
ment located on 18th Street in Birmingham,
Alabama, to serve a warrant on Nathaniel Woods
for assault. Woods II, 221 So. 3d at 1130. The
evidence at trial proved that after Woods and his
codefendant, Kerry Spencer, subjected the offi-
cers to a hostile, profanity-laced argument and
made threats against them, the officers entered the
apartment and attempted to arrest Woods. Woods
I, 13 So. 3d at 4-10. In the course of the attempted
arrest, all four officers were shot, and Officers
Owen, Chisholm, and Bennett died from their
wounds. Id.

The State of Alabama charged Woods with
four counts of capital murder. He was charged
with three counts of intentionally causing the
death of an on-duty police officer, Ala. Code §
13A-5-40(a)(5), and he was charged with causing
the death of all three officers through one act,
scheme, or course of conduct, id. § 13A-5-
40(a)(10). Woods I, 13 So. 3d at 4. In October
2005, a jury unanimously found Woods guilty on
all charges and recommended a sentence of death
by a vote of 10 to 2. Id. at 4-5. The judge imposed
a death sentence. On direct appeal, the Alabama
Court of Criminal Appeals affirmed Woods’s
convictions but remanded for an amended sen-
tencing order that would clarify the trial court’s
findings regarding nonstatutory mitigating fac-
tors. Id. at 40. After the trial court entered its
amended sentencing order, Woods appealed
again, and the Alabama Court of Criminal Ap-
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peals affirmed his death sentence on December
21, 2007. Id. at 43.

After the Alabama Court of Criminal Appeals
ruled against Woods, his counsel on direct appeal,
Glennon Threatt, moved to withdraw and failed to
file an application for rehearing in the Alabama
Court of Criminal Appeals even though doing so
is a prerequisite for seeking certiorari review in
the Alabama Supreme Court. See Ala. R. App. P.
39(c)(1). Threatt also failed to file a petition for a
writ of certiorari with the Alabama Supreme
Court. As a result, a certificate of judgment was
issued on January 9, 2008. Woods II, 221 So. 3d at
1130.

On April 29, 2008, Woods filed a motion for an
out-of-time appeal in the Alabama Supreme
Court, alleging that his direct-appeal counsel
never discussed further proceedings with him.
The Alabama Supreme Court put the matter on
hold until the Alabama Court of Criminal Appeals
considered the issue, and on May 9, 2008, Woods
filed a motion to withdraw the certificate of judg-
ment to permit filing of an application for rehear-
ing. The Alabama Court of Criminal Appeals
denied Woods’s motion, and on August 24, 2009,
the Alabama Supreme Court denied his motion to
pursue an out-of-time appeal. The United States
Supreme Court denied certiorari on February 22,
2009. Woods v. Alabama, 559 U.S. 942 (2010).

Woods filed a petition for state postconviction
relief under Alabama Rule of Criminal Procedure
32 in the Jefferson County circuit court on De-
cember 30, 2008, while his motion for an out-of-
time appeal was still pending in the Alabama
Supreme Court. He also filed a motion to stay and
hold his petition under Rule 32 in abeyance
pending the decision regarding an out-of-time
appeal, which the circuit court granted. After the
State filed an answer to Woods’s petition, the
circuit court summarily dismissed the petition on
December 1, 2010. Woods filed a motion for
reconsideration, which the circuit court denied.

Woods then filed an appeal from the dismissal
of his petition under Rule 32, but the Alabama
Court of Criminal Appeals affirmed the circuit
court’s dismissal on April 29, 2016. Woods II,
221 So. 3d at 1152. The Alabama Supreme Court
denied certiorari on September 16, 2016, and
Woods did not seek a writ of certiorari from the
United States Supreme Court.

Woods filed a federal petition for a writ of
habeas corpus on October 27, 2016, which the
district court denied. The district court also denied
Woods’s motion for a certificate of appealability.

Woods moved for a certificate of appealability
in this Court on January 21, 2019. We denied the
certificate of appealability on February 22, 2019.
Woods v. Holman, No. 18-14690-P, 2019 WL
5866719 (11th Cir. Feb. 22, 2019). We concluded
that he was not entitled to a certificate of
appealability on any of his four claims. He argued
that his direct-appeal counsel was ineffective for
failing to file an application for rehearing or a
petition for a writ of certiorari with the Alabama
Supreme Court, that his trial counsel were ineffec-
tive at the penalty phase of his trial, that his
postconviction counsel were ineffective because
they failed to raise claims of ineffectiveness of his

trial and direct appeal attorneys, and that his
direct-appeal counsel was ineffective because he
allegedly labored under an actual conflict of
interest and failed to request that the Alabama
Court of Appeals conduct meaningful proportion-
ality review of Woods’s sentence. The Supreme
Court denied Woods’s petition for a writ of certio-
rari on October 7, 2019.

On March 3, 2020, Woods filed an emergency
motion for appointment of new counsel, 28
U.S.C. § 3599(a)(2), and a limited stay of execu-
tion, 28 U.S.C. § 2251(a)(3), in his closed habeas
proceeding in the Northern District of Alabama.
Woods contended that he had obtained counsel
for a clemency petition, and that she had uncov-
ered evidence that casts doubt on his convictions
and sentence. He also pointed to purported defi-
ciencies or conflicts that plagued his counsel at
trial, on appeal, and in each of his collateral pro-
ceedings. In the light of this evidence and the
alleged deficiencies of his counsel, Woods re-
quested that the court appoint him new counsel to
bring additional challenges in federal court, 28
U.S.C. § 3599(a)(2), and grant a limited stay of
execution to permit the new counsel to investigate
his potential claims. See 28 U.S.C. § 2251(a)(3).

On March 3, the district court ruled that it
lacked jurisdiction to consider Woods’s motion
because Woods had already litigated one habeas
petition and Woods had not sought and this Court
had not granted Woods permission to file a sec-
ond or successive habeas application. See 28
U.S.C. § 2244(b)(3)(A). On March 4, at almost
5:00 p.m., Woods filed a motion to alter or amend
the judgment, Fed. R. Civ. P. 59(e), in which he
argued that the district court erred in treating his
motion as a second or successive habeas applica-
tion. The district court denied the motion. It ruled
that Woods’s motion for substitution of counsel
failed because “Woods’ current federal habeas
counsel is adequate representation” and that the
court “lacks the authority to appoint counsel
under [section] 3599 for an unauthorized second
or successive application.” It also ruled that
Woods’s motion for a stay failed because, con-
trary to the statutory requirements, it would not
“have jurisdiction to ‘entertain a habeas corpus
application’ ” as Woods had already filed one
application and had not received permission from
our Court to file a second. In the afternoon on
March 5, Woods filed in this Court a motion for
appointment of substitute counsel and a stay, see
28 U.S.C. § 2251(a)(3).

II. DISCUSSION
Federal law permits a federal court to stay the

execution of a state prisoner who applies for
appointment of counsel, 18 U.S.C. § 3599(a)(2),
if the court “would have jurisdiction to entertain a
habeas corpus application regarding [the pris-
oner’s] sentence.” 28 U.S.C. § 2251(a)(3).
Woods’s entitlement to the appointment of coun-
sel and to the stay depend on equitable consider-
ations, Martel v. Clair, 565 U.S. 648, 663 (2012)
[23 Fla. L. Weekly Fed. S162a]; In re Holladay,
331 F.3d 1169, 1176 (11th Cir. 2003) [16 Fla. L.
Weekly Fed. C656a], and of course, if Woods is
not entitled to the appointment of counsel, he is
not entitled to the stay. Woods is not entitled to

the appointment of substitute counsel or to the
stay.

A. Woods Is Not Entitled
to Substitution of Counsel.

Woods has not established that he is entitled to
appointment of counsel under section 3599.
Section 3599 permits the “replace[ment]” of
counsel only when the replacement is in “the
interests of justice.” 18 U.S.C. § 3599(e);
Christeson v. Roper, 135 S. Ct. 373, 894 (2015)
[25 Fla. L. Weekly Fed. S56a] (internal quotation
marks omitted). To establish that appointment of
substitute counsel is in the interest of justice, we
consider the following factors: “the timeliness of
the motion; the adequacy of the district court’s
inquiry into the defendant’s complaint; and the
asserted cause for that complaint, including the
extent of the conflict or breakdown in communi-
cation between lawyer and client (and the client’s
own responsibility, if any, for that conflict).”
Martel, 565 U.S. at 663.

Woods has failed to establish that appointing
new counsel is in the interest of justice. Woods is
currently represented by counsel. His current
counsel represented him in his initial habeas
proceeding and continues to represent him in a
separate lawsuit, and Woods has not asserted that
his counsel has a conflict of interest that would
preclude him from bringing the claims he says his
new counsel should bring. Cf. Christeson, 135 S.
Ct. at 894 (“The court’s principal error was its
failure to acknowledge [present counsels’] con-
flict of interest.”). Woods asserts that his new
counsel “indicated to clemency counsel that he
had no intention of pursuing any other actions in
Mr. Woods’s case when certiorari was denied and
the State requested an execution date be set.” But
his counsel has not so much as “indicated” to this
Court that he is seeking to withdraw, and he is
statutorily required to continue to represent
Woods through “all available post-conviction
process.” See 18 U.S.C. § 3599(e).

The untimeliness of Woods’s request also
precludes appointment of counsel. “Protecting
against abusive delay is an interest of justice.
Because that is so, courts addressing substitution
motions in both capital and non-capital cases
routinely consider issues of timeliness.” Martel,
565 U.S. at 662. Woods filed this motion only
hours before his scheduled execution, despite his
assertion that he has never been satisfied with his
representation and that his clemency counsel
discovered this purportedly new evidence in the
middle of February.

The Supreme Court has stressed that a district
court is not required to appoint substitute counsel
“just so [the prisoner] could file a futile motion.”
Id. at 666; see also Brown v. United States, 720
F.3d 1316, 1337 (11th Cir. 2013) [24 Fla. L.
Weekly Fed. C435a] (“Quite simply, it would
have been futile for the district court to have
appointed new counsel in this case . . . , and thus
the district court did not abuse its discretion in
denying [his counsel’s] motion to withdraw.”).
Woods has failed to establish that any motion or
petition that his new counsel may file would not
be futile—as second or successive, untimely,
procedurally defaulted, or meritless. See Woods v.
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Holman, 2019 WL 5866719.

B. Woods Is Not Entitled to a Stay.
To determine whether Woods is entitled to a

stay under section 2251, we consider four factors:
“[w]hether the movant has made a showing of
likelihood of success on the merits and of irrepa-
rable injury if the stay is not granted, whether the
stay would substantially harm other parties, and
whether granting the stay would serve the public
interest.” In re Holladay, 331 F.3d at 1176 (alter-
ation and internal quotation marks omitted).

To establish a substantial likelihood of success
on the merits, Woods must identify a “merits-
based claim going to the validity of his convic-
tions, death sentence, or imminent execution that
would provide a substantial ground on which to
grant federal habeas relief.” Chavez v. Sec’y, Fla.
Dep’t of Corr., 742 F.3d 940, 947 n.5 (11th Cir.
2014) [24 Fla. L. Weekly Fed. C1043a]. As we
previously explained, Woods has not established
a substantial likelihood of success on the merits of
any future motion or habeas application.

In considering the factors of harm to other
parties and the public interest, we must be mindful
of a prisoner’s unjustified delay in seeking a stay
of execution. The Supreme Court has made clear
that “[l]ast-minute stays should be the extreme
exception, not the norm, and the last-minute
nature of an application that could have been
brought earlier, or an applicant’s attempt at ma-
nipulation, may be grounds for denial of a stay.”
Bucklew v. Precythe, 139 S. Ct. 1112, 1134
(2019) [27 Fla. L. Weekly Fed. S760a] (internal
quotation marks omitted). For example, the
Supreme Court has vacated a grant of a motion to
stay filed 10 days before the prisoner’s scheduled
execution because of the “last-minute nature” of
the application. Dunn v. Ray, 139 S. Ct. 661
(2019) [27 Fla. L. Weekly Fed. S638a] (mem.)
(internal quotation marks omitted).

Woods has utterly failed to justify his extreme
delay in filing this motion for a stay. As Woods’s
first habeas application makes clear, Woods was
aware of purported deficiencies with his trial
counsel for years. We denied a certificate of
appealability to challenge those alleged deficien-
cies over a year ago, and the Supreme Court
declined to review that decision. Even consider-
ing the purportedly new evidence that Woods’s
clemency counsel describes in the affidavit at-
tached to his motion, Woods has still inexcusably
delayed because that evidence was largely discov-
ered by mid-February. He has failed to explain
why, after learning of this evidence, he waited
until two days before his execution to file his
motion in the district court, then waited nearly 24
hours to challenge the district court’s denial, and
only now seeks a motion for a stay in this Court.
Woods’s abusive delay means that he cannot
obtain a stay.

III. CONCLUSION
We DENY the motion for appointment of

counsel and for a limited stay.

*        *        *

Civil rights—Cruel and unusual punish-
ment—Deliberate indifference to serious medi-
cal need—Transgender inmate brought Sec-

tion 1983 action alleging Florida Department
of Corrections acted with deliberate indiffer-
ence to inmate’s gender dysphoria, a serious
medical need, in violation of Eighth Amend-
ment’s prohibition on cruel and unusual pun-
ishment when it denied inmate’s hormone-
therapy and social-transitioning requests—
Inmate’s challenges to since-repealed freeze-
frame policy that strictly limited transgender
inmates to the particular medical treatments
they were receiving when taken into custody
and to FDC’s delayed provision of hormone
therapy for two years pursuant to that policy
are moot, in light of FDC’s subsequent repeal
and replacement of that freeze-frame policy
and its decision to provide hormone therapy—
Voluntary-cessation exception does not apply
where there is no substantial evidence indicat-
ing a reasonable likelihood that FDC will
reenact the challenged freeze-frame policy
which it has now repealed or that FDC will
revert to refusing hormone therapy to in-
mate—Social transitioning—On the merits,
FDC did not violate Eighth Amendment by
continuing to refuse inmate’s social-transition-
ing-related accommodations, specifically to
grow out her hair, use makeup, and wear
female undergarments because, even assuming
FDC officials knew that inmate was at risk of
serious harm, there is no basis for concluding
that by denying her social-transitioning re-
quests FDC officials disregarded that risk by
conduct that was more than mere negligence—
It cannot be said that FDC consciously disre-
garded a risk of serious harm by conduct that
was more than mere negligence and thereby
violated Eighth Amendment, in light of dis-
agreements among testifying medical profes-
sionals about medical necessity of social
transitioning to inmate’s gender-dysphoria
treatment and the “wide-ranging deference”
accorded to the decisions of prison administra-
tors about institutional safety and security—
Medical care provided to inmate passes consti-
tutional muster where inmate has not been
refused care entirely, but has instead been
given a meaningful course of treatment that
includes many, if not all, of components that
inmate originally sought—If the care provided
is not so grossly incompetent, inadequate or
excessive as to shock the conscience or to be
intolerable to fundamental fairness, then
Eighth Amendment is satisfied
REIYN KEOHANE, Plaintiff-Appellee, v. FLORIDA DE-
PARTMENT OF CORRECTIONS SECRETARY,
Defendant-Appellant. 11th Circuit. Case No. 18-14096. March
11, 2020. Appeal from the U.S. District Court for the Northern
District of Florida (No. 4:16-cv-00511-MW-CAS).

(Before WILSON and NEWSOM, Circuit
Judges, and COOGLER,* District Judge.)

(NEWSOM, Circuit Judge.) This appeal requires
us to decide whether the Florida Department of
Corrections violated the Eighth Amendment’s
prohibition on cruel and unusual punishment in its
treatment of a transgender inmate’s gender dys-
phoria. Specifically, we must determine whether

the FDC acted with deliberate indifference to
Reiyn Keohane’s serious medical need when it (1)
enforced a since-repealed policy that strictly
limited transgender inmates to the particular
medical treatments they were receiving when
taken into custody, (2) delayed providing hor-
mone therapy to Keohane for two years pursuant
to that policy, and (3) refused Keohane’s “social
transitioning” requests—in particular, to wear
long hair, makeup, and female undergarments.
We must also determine whether the FDC’s post-
suit decisions to rescind what the parties have
called its “freeze-frame” policy and to prescribe
Keohane hormone therapy moot this appeal with
respect to the first two issues.

Keohane brought this action under 42 U.S.C.
§ 1983 alleging violations of her Eighth Amend-
ment rights and seeking (as relevant here) declara-
tory and injunctive relief. The district court en-
tered a three-part order (1) declaring the FDC’s
former freeze-frame policy unconstitutional and
permanently enjoining the FDC from “reenacting
and enforcing” it, (2) requiring the FDC to con-
tinue to provide Keohane with hormone therapy
“so long as it is not medically contraindicated,”
and (3) directing the FDC to permit Keohane “to
socially transition by allowing her access to
female clothing and grooming standards.”
Keohane v. Jones, 328 F. Supp. 3d 1288, 1319
(N.D. Fla. 2018).

We hold that Keohane’s challenges to the
prior freeze-frame policy and the FDC’s initial
denial of hormone therapy are moot in light of the
FDC’s subsequent repeal and replacement of the
policy and its provision of hormone treatment.
We reject on the merits Keohane’s claim that the
FDC violated the Eighth Amendment by refusing
to accommodate her social-transitioning requests.

I

A
Reiyn Keohane is an FDC inmate currently

serving a 15-year sentence for attempted murder.
Keohane was born male, but she began to identify
as female sometime during her preadolescent
years. Beginning at age 14—and up until the time
she was incarcerated at 19—Keohane wore
women’s clothing, makeup, and hairstyles. At 16,
she was formally diagnosed with gender dys-
phoria—which, in general terms, “refers to the
distress that may accompany the incongruence
between one’s experienced or expressed gender
and one’s assigned gender.” American Psychiatric
Ass’n, Diagnostic and Statistical Manual of
Mental Disorders 451 (5th ed. 2013). About six
weeks before her arrest, Keohane began hormone
therapy under the care of a pediatric endocrinolo-
gist.

Following her arrest, Keohane was initially
housed at the Lee County Jail, where she says her
request to continue hormone therapy was immedi-
ately denied. When, several months later, in July
2014, Keohane was transferred to an FDC prison
in south Florida, she asked to resume her
hormone-therapy treatment because, as she ex-
plained to prison officials in a written grievance,
“[w]ithout it [she] consider[ed] self-harm and
suicide every single day.” She made similar
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requests (accompanied by similar threats of self-
harm) during the ensuing two years, all of which
were either disregarded or rejected.1 Keohane
alleges—and the FDC doesn’t dispute—that her
hormone-therapy requests were denied pursuant
to a policy specifying that “[i]nmates who have
undergone treatment for [gender dysphoria] will
be maintained only at the level of change that
existed at the time they were received by the
Department.” Under this “freeze-frame” policy,
the care of inmates suffering from gender
dysphoria was determined not by their current,
individualized medical needs, but rather by the
treatment they were (or weren’t) receiving at the
time of their incarceration.

In December 2014, Keohane’s grievances
began to include requests relating to “social
transitioning”—that is, the ability to live consis-
tently with one’s gender identity, including by
dressing and grooming accordingly. In particular,
Keohane expressed a desire to wear female under-
garments and makeup, and to grow out her hair in
a long, feminine style—as the district court de-
scribed it, “to possess and wear the same bras,
panties, hairstyles, and makeup items permitted in
[the FDC’s] female facilities.” The FDC refused
Keohane’s social-transitioning requests on the
grounds that they violated prison policy—which
required male inmates to wear “[u]nder shorts”
and to “have their hair cut short to medium uni-
form length at all times with no part of the ear or
collar covered,” Fla. Admin. Code r. 33-
602.101(2), (4)—and that they posed a security
risk. Specifically, the FDC was concerned that an
inmate wearing makeup and female undergar-
ments would inevitably become a target in an all-
male prison, thereby endangering not only the
inmate but also the prison employees who would
have to step in to protect her. Additionally, the
FDC concluded that there are clear advantages to
maintaining uniformity in a prison setting, includ-
ing the ability to more readily detect contraband.

During this protracted request-denial cycle,
Keohane made multiple attempts to self-harm. In
October 2014, Keohane tried to hang herself. In
January 2015, she tried to castrate herself. And in
April 2017, she tried to kill herself twice more.

B
Having exhausted her efforts to obtain relief

within the prison system, Keohane filed a single-
count complaint in the United States District
Court for the Northern District of Florida alleging
that the FDC’s denial of her hormone-therapy and
social-transitioning requests violated the Eighth
Amendment. As relevant here, Keohane sought
three forms of relief: (1) a declaration that the
FDC was acting with deliberate indifference to
her gender dysphoria, a serious medical need; (2)
a permanent injunction ordering the FDC to
provide her with hormone therapy and social-
transitioning accommodations, including “access
to female clothing and grooming standards”; and
(3) a permanent injunction prohibiting the FDC
from enforcing its freeze-frame policy.

Not long after Keohane filed suit, the FDC
altered its behavior in two material respects. First,
just two weeks after the complaint was filed, the
FDC referred Keohane to an outside endocrinolo-

gist who immediately prescribed her hormone
therapy. Second, about six weeks after that, the
FDC formally repealed its freeze-frame policy
and replaced it with a policy that calls for individ-
ualized assessment and treatment of inmates who
claim to be suffering from gender dysphoria and
related conditions. With the lone exception of a
sports bra to help with her hormone-related breast
enlargement, however, the FDC has continued to
refuse Keohane’s social-transitioning requests.

Keohane’s case proceeded to a bench trial.
Helpfully, the parties agreed—and still do—both
that Keohane’s gender dysphoria constitutes a
“serious medical need” for deliberate-indifference
purposes and that hormone therapy is medically
necessary to treat that need. Most notably,
Keohane’s FDC treatment team—which com-
prised her psychologist, her mental-health coun-
selor, and a psychiatric physician assistant—
supported the determination that hormone therapy
is medically necessary. And since initially acced-
ing to Keohane’s request for hormone therapy in
September 2016, the FDC has consistently pro-
vided it and has repeatedly represented (both at
trial and on appeal) that it will continue to do so
“as long as [her] treatment team believes the
hormones are medically necessary to treat her
gender dysphoria.” Br. of Appellant at 7-8 (citing
testimony).

The parties and medical professionals dis-
agreed, however—and still do—about the medi-
cal necessity of Keohane’s social-transitioning-
related requests to dress and groom herself as a
woman. For his part, Keohane’s retained medical
expert testified (1) that allowing an individual to
present consistently with her gender identity is
one “of the medically necessary components for
the treatment of gender dysphoria,” (2) that it
would be “medically and logically inconsistent”
and “potentially harmful” to provide Keohane
hormone therapy while denying her the ability to
socially transition, and (3) that forcing one to live
in conformity with a gender with which she does-
n’t identify “would likely” cause her to engage in
self-harm.

By contrast, the members of Keohane’s treat-
ment team, who had supported the provision of
hormone therapy, denied that social transitioning
is medically necessary to treat Keohane’s gender
dysphoria—as did a staff psychiatrist with the
FDC’s medical vendor Wexford, the FDC’s chief
clinical officer, and the FDC’s retained expert.
According to the treatment team, Keohane’s
current regimen—hormone therapy and mental-
health counseling, together with other accommo-
dations, including the use of female pronouns
(“she,” “her,” etc.), safer housing accommoda-
tions, and private shower facilities—is sufficient
to treat her gender dysphoria. The treatment team
also explained that requiring Keohane to comply
with the FDC’s clothing and grooming policies
does not place her at a substantial risk of self-harm
or severe psychological pain. The FDC’s retained
expert acknowledged that the sorts of social-
transitioning-related accommodations that
Keohane sought may be “psychologically pleas-
ing” to her, but he too rejected the suggestion that
they are medically necessary. Finally, FDC wit-

nesses testified—as FDC personnel had explained
from the beginning—that granting Keohane’s
social-transitioning requests would pose unac-
ceptable security risks. Notably, though, despite
the FDC’s steadfast refusal to accommodate
Keohane’s social-transitioning requests, it has
repeatedly stated—since this suit was filed,
anyway—that “if [those] requests are deemed
medically necessary, they will be fulfilled,” and
that it will take additional security measures as
needed. Br. of Appellant at 9.

Following trial, the district court issued an
opinion in Keohane’s favor. The court rejected the
FDC’s contention that Keohane’s claims relating
to the former freeze-frame policy and its initial
refusal to provide hormone therapy were moot—
concluding, in particular, that the FDC’s “volun-
tary cessation” of the challenged conduct was
insufficient to render those claims nonjusticiable.
On the merits, the district court held (1) that the
FDC’s former freeze-frame policy was an uncon-
stitutional “blanket ban on medically necessary
care,” (2) that the FDC’s earlier denial of hormone
therapy—which the district court thought resulted
from “bigotry and ignorance”—evinced “deliber-
ate indifference to [Keohane’s] serious medical
need in violation of the Eighth Amendment,” and
(3) that allowing Keohane to clothe and groom
herself as a woman is medically necessary to treat
her gender dysphoria and that the FDC’s ongoing
denial of her social-transitioning requests likewise
violates the Eighth Amendment. To effectuate its
judgment, the court entered a three-part order (1)
declaring the FDC’s former freeze-frame policy
unconstitutional and “permanently enjoin[ing]”
the FDC from “reenacting and enforcing” it, (2)
requiring the FDC to continue to “provide Ms.
Keohane with hormone therapy so long as it is not
medically contraindicated,” and (3) directing the
FDC to “permit Ms. Keohane to socially transi-
tion by allowing her access to female clothing and
grooming standards.”2

* * *
The FDC’s appeal presents the following

issues for our consideration: (1) Did the FDC’s
former freeze-frame policy manifest deliberate
indifference to Keohane’s serious medical need
and thereby violate the Eighth Amendment’s
prohibition against cruel and unusual punishment,
and relatedly, is Keohane’s challenge to that
policy—and requested injunction against its
enforcement—now moot in light of its repeal and
replacement? (2) Did the FDC’s refusal to provide
Keohane with hormone therapy during the first
two years of her incarceration violate the Eighth
Amendment, and again, is Keohane’s challenge to
that refusal—and requested injunction—now
moot in light of the FDC’s decision to allow the
treatment? And (3) does the FDC’s ongoing
refusal to provide Keohane with social-
transitioning accommodations—including the
ability to wear long hair, makeup, and female
undergarments—violate the Eighth Amend-
ment?3

II
The Eighth Amendment prohibits the

“inflict[ion]” of “cruel and unusual punishments.”
U.S. Const. amend VIII. Under the Amendment,
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the “[f]ederal and state governments . . . have a
constitutional obligation to provide minimally
adequate medical care to those whom they are
punishing by incarceration.” Harris v. Thigpen,
941 F.2d 1495, 1504 (11th Cir. 1991). As particu-
larly relevant here, the Supreme Court has held
that prison officials violate the bar on cruel and
unusual punishments when they display “deliber-
ate indifference to serious medical needs of pris-
oners.” Estelle v. Gamble, 429 U.S. 97, 104
(1976).

A deliberate-indifference claim entails both an
objective and a subjective component. Brown v.
Johnson, 387 F.3d 1344, 1351 (11th Cir. 2004)
[17 Fla. L. Weekly Fed. C1153a]. First, the in-
mate must establish “an objectively serious medi-
cal need”—that is, “one that has been diagnosed
by a physician as mandating treatment or one that
is so obvious that even a lay person would easily
recognize the necessity for a doctor’s attention”—
that, “if left unattended, poses a substantial risk of
serious harm.” Id. (alteration adopted) (quotation
omitted). Second, the inmate must prove that
prison officials acted with deliberate indifference
to that need by showing (1) that they had “subjec-
tive knowledge of a risk of serious harm” and (2)
that they “disregard[ed]” that risk (3) by conduct
that was “more than mere negligence.” Id.

Here, as already noted, there’s no debate about
the objective component. The FDC admits—and
the parties thus agree—that Keohane’s gender
dysphoria constitutes a “serious medical need.”
Rather, the dispute hinges on the subjective
component. Specifically, the parties disagree—at
least in part—over whether the particular types of
treatment that Keohane has requested are medi-
cally necessary, such that any course of care that
doesn’t include them would be constitutionally
inadequate.

A prisoner bringing a deliberate-indifference
claim has a steep hill to climb. We have held, for
instance, that the Constitution doesn’t require that
the medical care provided to prisoners be “perfect,
the best obtainable, or even very good.” Harris,
941 F.2d at 1510 (quotation omitted). Rather,
“[m]edical treatment violates the [E]ighth
[A]mendment only when it is so grossly incompe-
tent, inadequate, or excessive as to shock the
conscience or to be intolerable to fundamental
fairness.” Id. at 1505 (quotation omitted). We
have also emphasized—as have our sister cir-
cuits—that “a simple difference in medical opin-
ion between the prison’s medical staff and the
inmate as to the latter’s diagnosis or course of
treatment [fails to] support a claim of cruel and
unusual punishment.” Id.; accord, e.g., Lamb v.
Norwood, 899 F.3d 1159, 1162 (10th Cir. 2018)
(“We have consistently held that prison officials
do not act with deliberate indifference when they
provide medical treatment even if it is subpar or
different from what the inmate wants.”); Kosilek
v. Spencer, 774 F.3d 63, 82 (1st Cir. 2014) (en
banc) (“[The Eighth Amendment] does not im-
pose upon prison administrators a duty to provide
care that is ideal, or of the prisoner’s choosing.”).

Against that backdrop, we consider whether
the FDC violated the Eighth Amendment (1) by
adopting and previously enforcing the since-

repealed freeze-frame policy, (2) by initially
declining to provide Keohane with hormone
therapy, and (3) by continuing to refuse
Keohane’s social-transitioning-related requests to
dress and groom herself according to female
standards.

A
First, the former freeze-frame policy. Keohane

contends that it constituted “deliberate indiffer-
ence to [a] serious medical need[ ],” Estelle, 429
U.S. at 104, in that it amounted to a per se rejec-
tion of any treatment that an inmate hadn’t re-
ceived prior to her incarceration, without regard to
(or any exception for) medical necessity. The
district court agreed and permanently enjoined the
FDC from “reenacting and enforcing” its former
policy. Were we free to reach the merits, we
would almost certainly agree, as well. As already
explained, the FDC has repeatedly conceded that
Keohane’s gender dysphoria constitutes a “seri-
ous medical need.” It seems to us that responding
to an inmate’s acknowledged medical need with
what amounts to a shoulder-shrugging refusal
even to consider whether a particular course of
treatment is appropriate is the very definition of
“deliberate indifference”—anti-medicine, if you
will. Cf. Webster’s Second New International
Dictionary 1527 (1944) (defining “medicine” as
“[t]he science and art dealing with the prevention,
cure, or alleviation of disease”). Unsurprisingly to
us, other courts considering similar policies
erecting blanket bans on gender-dysphoria
treatments—without exception for medical
necessity—have held that they evince deliberate
indifference to prisoners’ medical needs in viola-
tion of the Eighth Amendment. See, e.g., Fields v.
Smith, 653 F.3d 550, 559 (7th Cir. 2011); see also
Hicklin v. Precynthe, No. 4:16-CV-01357-NCC,
2018 WL 806764, at *11 (E.D. Mo. Feb. 9, 2018);
Soneeya v. Spencer, 851 F. Supp. 2d 228, 247 (D.
Mass. 2012).

We conclude, though, that we are not free to
reach the merits. Because the FDC has formally
rescinded its freeze-frame policy and replaced it
with a new one that properly attends to inmates’
individualized medical needs, we hold that
Keohane’s challenge to the old policy is moot.
There is, quite simply, no longer any freeze-frame
policy to challenge—nothing to enjoin, as the
district court purported to do.

Mootness arises when an issue presented in a
case is “no longer ‘live’ or the parties lack a
legally cognizable interest in the outcome.”
Powell v. McCormack, 395 U.S. 486, 496 (1969).
In particular, we have held that a case must be
dismissed as moot “[i]f events that occur subse-
quent to the filing of a lawsuit . . . deprive the
court of the ability to give the plaintiff . . . mean-
ingful relief.” Al Najjar v. Ashcroft, 273 F.3d
1330, 1336 (11th Cir. 2001) [15 Fla. L. Weekly
Fed. C126a]. “[D]ismissal is required because
mootness is jurisdictional,” in that a moot case no
longer presents a live “Case[ ]” or
“Controvers[y]” within the meaning of Article III
of the Constitution. Id. at 1335-36.

Here, because the FDC repealed its freeze-
frame policy following the onset of litigation—
approximately two months after Keohane filed

suit—we must determine whether the “voluntary
cessation” exception to the mootness doctrine
applies. Pursuant to that exception, a defendant’s
“voluntary cessation of allegedly illegal conduct
does not moot a case.” United States v. Concen-
trated Phosphate Exp. Ass’n, 393 U.S. 199, 203
(1968). For reasons we will explain, we hold that
the exception does not apply here, and that
Keohane’s challenge to the since-rescinded
freeze-frame policy is moot.

The basis for the voluntary-cessation excep-
tion is the commonsense concern that a defendant
might willingly change its behavior in the hope of
avoiding a lawsuit but then, having done so,
“return to [its] old ways.” Id. (quotation omitted).
So when a defendant contends that a plaintiff’s
claim has become moot as a result of the defen-
dant’s own independent decision to cease some
disputed action, it usually “bears the . . . burden of
showing that it is absolutely clear the allegedly
wrongful behavior could not reasonably be ex-
pected to recur.” Doe v. Wooten, 747 F. 3d 1317,
1322 (11th Cir. 2014) [24 Fla. L. Weekly Fed.
C1242a] (quoting Friends of the Earth, Inc. v.
Laidlaw Envtl. Servs. (TOC), Inc., 528 U.S. 167,
190 (2000)). Importantly here, though, we have
explained that “governmental entities and offi-
cials have . . . considerably more leeway than
private parties in the presumption that they are
unlikely to resume illegal activities.” Flanigan’s
Enters., Inc. of Ga. v. City of Sandy Springs, 868
F.3d 1248, 1256 (11th Cir. 2017) [27 Fla. L.
Weekly Fed. C109a] (en banc) (quoting Coral
Springs St. Sys., Inc. v. City of Sunrise, 371 F.3d
1320, 1328-29 (11th Cir. 2004) [17 Fla. L.
Weekly Fed. C644a]). The reason, we have said,
is that government actors are more likely than
private defendants “to honor a professed commit-
ment to changed ways.” Troiano v. Supervisor of
Elections, 382 F.3d 1276, 1283 (11th Cir. 2004)
[17 Fla. L. Weekly Fed. C1010a] (quotation
omitted); see also, e.g., Nat’l Ass’n of Bds. of
Pharmacy v. Bd. of Regents of the Univ. Sys. of
Ga., 633 F.3d 1297, 1310 (11th Cir. 2011) [22
Fla. L. Weekly Fed. C1809a] (“Hence, ‘the Su-
preme Court has held almost uniformly that
voluntary cessation by a government defendant
moots the claim.’ ” (alterations adopted) (quoting
Beta Upsilon Chi Upsilon Chapter v. Machen,
586 F.3d 908, 917 (11th Cir. 2009) [22 Fla. L.
Weekly Fed. C220a])).

That is especially true when, as here, a govern-
ment defendant has formally rescinded a chal-
lenged statute, ordinance, rule, or policy. As the
en banc Court emphasized in Flanigan’s, “the
repeal of a challenged statute”—or other similar
pronouncement—is ordinarily “one of those
events that makes it absolutely clear that the
allegedly wrongful behavior . . . could not reason-
ably be expected to recur.” 868 F.3d at 1256
(quoting Harrell v. The Fla. Bar, 608 F.3d 1241,
1265-66 (11th Cir. 2010) [22 Fla. L. Weekly Fed.
C975a]).4 “As a result, once the repeal of [a pol-
icy] has caused our jurisdiction to be questioned,
the plaintiff bears the burden of presenting affir-
mative evidence that [her] challenge is no longer
moot.” Id. (alterations adopted) (quotation omit-
ted). “The key inquiry” is whether the plaintiff has
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shown a “reasonable expectation”—or, as we
phrased it elsewhere, a “substantial likelihood”—
that the government defendant “will reverse
course and reenact” the repealed rule. Id.; Beta
Upsilon Chi Upsilon Chapter, 586 F.3d at 917
(quotation omitted).

In Flanigan’s, we explained that, in determin-
ing whether a plaintiff has shouldered its burden,
a reviewing court should look to “three broad
factors”—although we hastened to add that “these
factors should not be viewed as exclusive nor
should any single factor be viewed as
dispositive,” and that, in any event, “a mootness
finding should follow when the totality of [the]
circumstances persuades the court that there is no
reasonable expectation that the government entity
will reenact” the challenged policy. 868 F.3d at
1257. “First, we ask whether the change in con-
duct resulted from substantial deliberation or is
merely an attempt to manipulate our jurisdiction.”
Id. In this connection, “we will examine the
timing of the repeal, the procedures used in enact-
ing it, and any explanations independent of this
litigation which may have motivated it.” Id.
“Second, we ask whether the government’s
decision to terminate the challenged conduct was
‘unambiguous’ ”—which, in turn, entails an
inquiry into whether the government’s policy
shift is fairly viewed as being “permanent and
complete.” Id. (quotation omitted). Finally, “we
ask whether the government has consistently
maintained its commitment to the new policy.”
Id.; accord, e.g., Doe, 747 F.3d at 1322-23 (artic-
ulating the same three factors).

Applying these factors here, we come to the
same conclusion that we reached in Flanigan’s:
“[T]here is no substantial evidence indicating a
reasonable likelihood that” the defendant—here,
the FDC—“will reenact the challenged provi-
sion”—here, the freeze-frame policy—“which it
has now repealed.” 868 F.3d at 1260. With respect
to the first factor, the district court concluded that
the FDC’s decision to rescind its freeze-frame
policy “was an attempt to manipulate jurisdic-
tion—certainly not the result of substantial delib-
eration.” Keohane, 328 F. Supp. 3d at 1300. To
echo a sentiment expressed in Flanigan’s, “[w]e
are not unsympathetic to this argument.” 868 F.3d
at 1260. We don’t doubt for a minute that the
FDC’s about-face just two months after Keohane
filed suit was motivated, at least in part, by a
desire to rid itself of this litigation. Even so, as we
took care to clarify in Flanigan’s, the timing of a
government defendant’s decision to repeal a
challenged policy shouldn’t be overemphasized.
Id. at 1259 (“[T]he timing of repealing legislation
should not be dispositive of our inquiry into
whether there is a reasonable expectation of
reenactment.”); id. (“[T]he timing of repealing
legislation should not control the mootness in-
quiry.”).5 Moreover—and contrary to the dis-
sent’s suggestion—the fact that “the FDC still
hasn’t admitted that its practices violated the
Constitution,” see Dissenting Op. at 51, has little,
if anything, to do with the substantial-deliberation
factor, or with the voluntary-cessation analysis at
all, for that matter, see Flanigan’s, 868 F.3d at
1262 (noting that “even at en banc oral argument”

the government defendant there had “declined to
concede that [its ordinance] was unconstitutional”
but clarifying that “[w]hether the [government]
defended the [o]rdinance and/or continue[d] to
believe it was constitutional” had little bearing on
the mootness analysis). Finally, and in any event,
even if we were to give Keohane the substantial-
deliberation factor, it is but one among several,
and here the remaining considerations tip the scale
decisively in the other direction.

What we said in Flanigan’s about the second
factor applies here too: The FDC’s formal repeal
of the freeze-frame policy “is plainly an unambig-
uous termination.” Id. at 1261. Just like the gov-
ernment defendant there, the FDC “has not merely
declined to enforce the [freeze-frame policy]
against” Keohane in particular—so as, in effect, to
give her a personalized exemption. Id. Rather, “it
has removed the challenged portion” of the policy
“in its entirety.” Id. Indeed, the FDC has gone a
step farther by replacing the old freeze-frame
policy with a new protocol that provides for
individualized evaluation. And as the FDC ex-
plained at oral argument, it would have to do
some serious hoop-jumping to rescind the current,
individual-assessment policy and reenact the
former freeze-frame policy even if it wanted to do
so. See Oral Argument at 4:23 (explaining the
protracted administrative process that accompa-
nies a formal policy change). Moreover—and
again, just as in Flanigan’s—the FDC has repeat-
edly “assured this Court . . . that it has no intention
of reenacting” the freeze-frame policy. 868 F.3d
at 1261-62; see also Br. of Appellant at 48-49;
Oral Argument at 4:15, 4:55, 5:10, 5:15. “We
have previously relied on such representations,”
and there is no evidence or history that would
cause us to doubt them here. Flanigan’s, 868 F.3d
at 1262.6

Finally, as to the third factor, we conclude that
the FDC has “consistently maintained” and ap-
plied its new individualized-assessment policy.
Id. at 1257. There is certainly no “pattern” of
broken promises here of the sort that has con-
cerned us in the past. See, e.g., Doe, 747 F.3d at
1324. To the contrary, the FDC rescinded the
freeze-frame policy in October 2016, immediately
replaced it with a new policy that provides for
personalized evaluation, and (so far as we can tell)
hasn’t looked back. In an effort to turn the
consistent-application factor to her advantage,
Keohane has asserted (and the dissent repeats, see
Dissenting Op. at 51) that one inmate was denied
hormone-therapy treatment pursuant to the freeze-
frame policy even after its formal repeal. Tell-
ingly, though, not even the district court found
that lone instance probative, saying that it would
be “hard pressed to find that evidence of one
mistake in applying old policies—or, perhaps,
one rogue doctor acting contrary to protocol—
[was] sufficient” to demonstrate inconsistency.
Keohane, 328 F. Supp. 3d at 1299.

At the end of the day, we’re less concerned
with the subjective question whether the initial
reason for the government’s decision was sincere
than with the objective question whether there is
any “substantial evidence indicating a reasonable
likelihood that the [FDC] will reenact the chal-

lenged [freeze-frame policy] which it has now
repealed” and replaced. Flanigan’s, 868 F.3d at
1260. Evidence that the FDC realized and cor-
rected its mistake a little late in the game in no
way suggests that it would revert back to its old
ways absent the injunction. All of the evidence, in
fact, is squarely to the contrary. Cf. Henslee v.
Union Planters Nat. Bank & Trust Co., 335 U.S.
595, 600 (1949) (Frankfurter, J., dissenting)
(“Wisdom too often never comes, and so one
ought not to reject it merely because it comes
late.”). Accordingly, we hold that Keohane’s
challenge to the FDC’s former freeze-frame
policy is moot.

B
Second, hormone therapy. Keohane contends

that the FDC’s initial refusal to provide her with
hormone-therapy treatment violated the Eighth
Amendment. The district court agreed and entered
an injunction (separate from the one prohibiting
the reenactment of the freeze-frame policy) re-
quiring the FDC to “provide Ms. Keohane with
hormone therapy so long as it is not medically
contraindicated.” Keohane, 328 F. Supp. 3d at
1318.

On the merits, the question might be a close
one. The record seems to indicate that the FDC
knew that denying Keohane hormone therapy
threatened a serious risk of self-harm—the griev-
ances that she filed with prison officials expressly
and repeatedly linked the two. And given the
circumstances, it’s possible that the FDC disre-
garded that risk “by conduct that [was] more than
mere negligence.” Brown, 387 F.3d at 1351.

Once again, though, we find that we cannot
reach the merits because we conclude that
Keohane’s hormone-therapy-related challenge is
moot. Approximately two weeks after Keohane
filed suit—and even before it formally repealed
the freeze-frame policy—the FDC referred her to
an endocrinologist who prescribed her hormone
therapy, and she has been receiving hormone-
therapy treatment ever since. Accordingly, the
FDC contends that there is no longer any live
controversy concerning Keohane’s entitlement to
hormone therapy.

As before, the mootness inquiry hinges on the
application of the voluntary-cessation exception.
And as already explained, under that exception
“governmental entities and officials have . . .
considerably more leeway than private parties in
the presumption that they are unlikely to resume
illegal activities.” Flanigan’s, 868 F.3d at 1256
(quoting Coral Springs, 371 F.3d at 1328-29).
And even though here we consider the FDC’s
freestanding determination to provide Keohane
hormone therapy—independent of its later repeal
of the freeze-frame policy, which the district court
enjoined separately—the governing principles
remain basically the same. As we summarized in
Flanigan’s, “even where the intervening govern-
mental action does not rise to the level of a full
legislative repeal . . . ‘a challenge to a government
policy that has been unambiguously terminated
will be moot in the absence of some reasonable
basis to believe that the policy will be reinstated if
the suit is terminated.’ ” Id. at 1256 (emphasis
added) (quoting Troiano, 382 F.3d at 1285).
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We find no “reasonable basis” to believe that,
following a dismissal, the FDC would revert to
refusing hormone therapy to Keohane. As with its
repeal of the freeze-frame policy, we recognize
that the timing of the FDC’s decision to provide
Keohane with hormone treatment—here, a mere
two weeks after she filed suit—may well suggest
a desire to eliminate potential liability. It seems
scarcely debatable that the FDC hoped that by
acceding to Keohane’s request it could avoid
litigation. But again, we have clarified that timing
considerations shouldn’t be overemphasized in
the voluntary-cessation analysis and, in any event,
that alleged jurisdiction-manipulation is only one
among several non-exhaustive factors that inform
the inquiry. See id. at 1257-59. The remaining
factors demonstrate that Keohane’s hormone-
therapy challenge, like her freeze-frame chal-
lenge, is indeed moot. Most notably, we are
satisfied both (1) that the FDC’s “decision to
terminate the challenged conduct”—here, its
reversal of its initial denial of hormone therapy—
was “unambiguous” in the sense that it was “both
permanent and complete,” and (2) that the FDC
“has consistently maintained its commitment” to
Keohane’s new course of treatment. Id. at 1257
(quotation omitted). The FDC has given us con-
crete assurances—in both word and deed—that it
will continue to provide Keohane’s hormone
therapy. Not only has the FDC rescinded the
freeze-frame policy pursuant to which it refused
Keohane’s early requests for hormone treatment,
but its own doctors have concluded—and testified
under oath—that Keohane’s hormone therapy is
medically necessary. And consistent with that
view, since initially granting Keohane’s request in
September 2016, the FDC has faithfully provided
her with hormone-therapy treatment and has
repeatedly represented to us that it will continue to
do so.7

The decision on which the district court princi-
pally relied in rejecting the FDC’s mootness
argument, Doe v. Wooten, actually provides a
useful contrast here. There, an inmate filed suit
alleging that two prison officials had acted with
deliberate indifference to his serious need for
protection after he assisted the Bureau of Prisons
in an investigation of one of its own employees.
747 F.3d at 1321. Specifically, the officials prom-
ised the inmate that they would protect him and
transfer him to a lower-security prison in ex-
change for his cooperation. Id. at 1320. Although
he was briefly moved to a lower-security facility
as promised, he was then, over the course of
several years, repeatedly transferred to other high-
security prisons where he was exposed as an
informant and severely assaulted. Id. at 1320-21.
After years of litigation and more questionable
transfers, the BOP suddenly changed course and
moved the inmate to a lower-security facility just
days before the trial was set to begin—and then
contended that the inmate’s challenge was moot.
Id. at 1321. We held that the BOP had failed to
establish the unlikelihood of a recurrence for four
basic reasons: (1) the BOP’s ultimate transfer of
the inmate to a lower-security prison so soon
before trial strongly suggested that its motivation
was solely to manipulate jurisdiction; (2) the BOP

had a “pattern” of breaking its transfer-related
promises; (3) the “mere fact” that the BOP was (at
that moment, anyway) giving the inmate what he
wanted wasn’t enough to overcome its history of
recurring misbehavior, and (4) the BOP “never
said” that it wouldn’t transfer the inmate back to a
high-security prison. Id. at 1323-25.

As already noted, the Doe Court’s first
reason—that the timing indicated a desire to
dispose of a lawsuit—may well apply here, too.
But the other reasons are inapplicable—or more
accurately, belied—in this case. There is no
“pattern” of broken promises here; since acceding
to Keohane’s hormone-therapy request in Sep-
tember 2016, the FDC has consistently provided
her the treatment. And more than the “mere fact”
that Keohane is currently being given hormone
therapy, we have reasonable assurance that the
FDC won’t revert back to its previous posture;
whereas in Doe the BOP had “never said” that it
wouldn’t backslide, the FDC has repeatedly
represented that it will continue to provide
Keohane with hormone therapy so long as her
team “believes the hormones are medically neces-
sary to treat her gender dysphoria.” Br. of Appel-
lant at 7-8.

In short, we conclude that there is no “reason-
able basis” to believe that, if Keohane’s hormone-
therapy claim is dismissed, the FDC will reverse
course and refuse to provide the treatment. Ac-
cordingly, we hold that Keohane’s hormone-
therapy-related claim is moot.

C
Lastly, social transitioning. Keohane asserts

that the FDC is continuing to violate the Eighth
Amendment by denying her requested social-
transitioning-related accommodations—specifi-
cally, to grow out her hair, use makeup, and wear
female undergarments. Unlike Keohane’s argu-
ments concerning the freeze-frame policy and
hormone therapy, her social-transitioning claim
unquestionably presents a live controversy,
inasmuch as the FDC (for the most part, anyway)
continues, to this day, to refuse her requests.
Accordingly, we proceed to consider Keohane’s
social-transitioning-based challenge on the mer-
its. In so doing, we review de novo the district
court’s ultimate determination “that there was an
Eighth Amendment violation warranting equita-
ble relief,” and we review for clear error any
“[s]ubsidiary issues of fact.” Thomas v. Bryant,
614 F.3d 1288, 1303 (11th Cir. 2010) [22 Fla. L.
Weekly Fed. C1352c].8

Recall that a deliberate-indifference claim
entails both an objective and a subjective compo-
nent. As we have explained, the objective compo-
nent is clearly satisfied here—all agree that
Keohane’s gender dysphoria constitutes a “seri-
ous medical need” within the meaning of Eighth
Amendment precedent. Brown, 387 F.3d at 1351.
The dispute here centers on the subjective compo-
nent, which requires the plaintiff to show that
prison officials (1) had actual “knowledge of a
risk of serious harm” and (2) “disregard[ed]” that
risk (3) by conduct that was “more than mere
negligence.” Id.

Although the parties vigorously debate
whether the actual-knowledge prong is satisfied

here, we needn’t resolve that issue, because even
assuming that FDC officials knew that Keohane
was at risk of serious harm—thus satisfying the
subjective prong’s first factor—there is no basis
for concluding that by denying her social-
transitioning requests they disregarded that risk
“by conduct that [was] more than mere negli-
gence” and thereby violated the Eighth Amend-
ment. That is so for two reasons.

First, as already explained, unlike with respect
to hormone therapy, the testifying medical profes-
sionals were—and remain—divided over whether
social transitioning is medically necessary to
Keohane’s gender-dysphoria treatment.
Keohane’s retained expert testified that it is. By
contrast, the members of Keohane’s medical-
treatment team, Wexford’s staff psychiatrist, the
FDC’s chief clinical officer, and the FDC’s re-
tained expert all testified that it isn’t. The closest
any of those witnesses got—not nearly close
enough, it seems to us—was the FDC’s expert’s
acknowledgment that social-transitioning, while
not strictly medically necessary, would be “psy-
chologically pleasing” to Keohane. Cf. Harris,
941 F.2d at 1511 n.24 (“[N]othing in the Eighth
Amendment . . . requires that [inmates] be housed
in a manner [that is] most pleasing to them.”
(quotation omitted)).9 Keohane’s medical-treat-
ment team further concluded that requiring
Keohane to comply with the FDC’s policies
regarding hair and grooming standards doesn’t
put her at a substantial risk of self-harm or severe
psychological pain.

At worst, then, this is a situation where medi-
cal professionals disagree as to the proper course
of treatment for Keohane’s gender dysphoria, and
it’s well established that “a simple difference in
medical opinion between the prison’s medical
staff and the inmate as to the latter’s diagnosis or
course of treatment [cannot] support a claim of
cruel and unusual punishment.” Id. at 1505;
Waldrop v. Evans, 871 F.2d 1030, 1033 (11th Cir.
1989); accord, e.g., Lamb, 899 F.3d at 1163
(holding that “disagreement alone” does not
constitute deliberate indifference); Kosilek, 774
F.3d at 90 (“The law is clear that where two
alternative courses of medical treatment exist, and
both alleviate negative effects within the bound-
aries of modern medicine, it is not the place of our
court to second guess medical judgments or to
require that the DOC adopt the more compassion-
ate of two adequate options.” (quotation omit-
ted)).10 Put simply, when the medical community
can’t agree on the appropriate course of care, there
is simply no legal basis for concluding that the
treatment provided is “so grossly incompetent,
inadequate, or excessive as to shock the con-
science or to be intolerable to fundamental fair-
ness.” Harris, 941 F.2d at 1505 (quotation omit-
ted). Here, therefore, implementing the course of
treatment recommended by Keohane’s FDC
medical team, and seconded by a number of other
medical professionals, isn’t “so unconscionable as
to fall below society’s minimum standards of
decency”—and thus violative of the Eighth
Amendment—merely because it conflicts with
the opinion of Keohane’s retained expert. Kosilek,
774 F.3d at 96.11
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Second, the FDC denied Keohane’s social-
transitioning-related requests, at least in part, on
the ground that they presented serious security
concerns—including, most obviously, that an
inmate dressed and groomed as a female would
inevitably become a target for abuse in an all-male
prison. “When evaluating medical care and delib-
erate indifference, security considerations inher-
ent in the functioning of a penological institution
must be given significant weight.” Id. at 83; see
also Helling v. McKinney, 509 U.S. 25, 37 (1993)
(“The inquiry into [the subjective] factor also
would be an appropriate vehicle to consider
arguments regarding the realities of prison admin-
istration.”); Evans v. Dugger, 908 F.2d 801, 806
(11th Cir. 1990) (“[P]rison officials operate[ ]
under a mandate to provide for [physical and
medical] needs while simultaneously assuring the
safety and security of [inmates].”). As the Su-
preme Court has long recognized, “[p]rison
administrators . . . should be accorded wide-
ranging deference in the adoption and execution
of policies and practices that in their judgment are
needed to preserve internal order and discipline
and to maintain institutional security.” Bell v.
Wolfish, 441 U.S. 520, 547 (1979). Accordingly,
even an outright “denial of care may not amount
to an Eighth Amendment violation if that decision
is based in legitimate concerns regarding prisoner
safety and institutional security.” Kosilek, 774
F.3d at 83.12 That is all the more true where, as
here, the inmate has not been refused care entirely,
but has instead been given a meaningful course of
treatment that includes many (if not all) of the
components that she originally sought.13

The First Circuit’s en banc decision in Kosilek
v. Spencer is especially instructive here. There, as
here, a transgender inmate who was suffering
from gender dysphoria—and who had attempted
both to castrate herself and to commit suicide—
alleged that the treatment she was receiving in
prison violated the Eighth Amendment. 774 F.3d
at 68-69. There, as here, the inmate was getting
some, but not all, of the treatment she wanted; in
particular, while the prison was providing her
with mental-health counseling, hormone therapy,
and gender-appropriate clothing, it had persis-
tently refused her requests for sex-reassignment
surgery. Id. at 69-70. There, as here, the testifying
medical professionals disagreed about whether a
constitutionally adequate course of treatment
required the prison to grant the inmate’s remain-
ing request. Id. at 74-79. There, as here, prison
officials had raised security-related concerns
about accommodating the inmate’s demand. Id. at
79-81. And finally, there, as here, the district court
had “issued an extensive opinion” concluding (1)
that the inmate’s gender dysphoria constituted a
“serious medical need,” (2) that “the only ade-
quate way to treat” her condition was by granting
all of her requests—including, there, for sex-
reassignment surgery—and (3) that the prison
officials’ “stated security concerns were merely
pretextual.” Id. at 81.

The First Circuit framed the question before it
in terms that apply equally here: “[W]e are faced
with the question whether the [prison’s] choice of
a particular medical treatment is constitutionally

inadequate, such that the district court acts within
its power to issue an injunction requiring provi-
sion of an alternative treatment—a treatment
which would give rise to new concerns related to
safety and prison security.” Id. at 68. Notwith-
standing the “extensive[ness]” of the district
court’s determinations, the First Circuit reversed.
In so doing, the en banc court emphasized that
“[t]he law is clear that where two alternative
courses of medical treatment exist, and both
alleviate negative effects within the boundaries of
modern medicine, it is not the place of [a review-
ing] court to second guess medical judgments or
to require that [prison officials] adopt the more
compassionate of two adequate options.” Id. at 90
(quotation omitted). The First Circuit also stressed
the “wide-ranging deference” to which prison
administrators are entitled when making safety
and security assessments. Id. at 83, 92 (quotation
omitted). Concluding, the court held (1) that
prison authorities “ha[d] chosen to provide a form
of care that offer[ed] direct treatment” for the
inmate’s gender dysphoria and (2) that they had
“done so in light of the fact that provision of” the
inmate’s preferred treatment “would create new
and additional security concerns—concerns that
do not presently arise from its current treatment
regimen.” Id. at 96.

Kosilek is closely (if not quite exactly) on
point here. The FDC has given Keohane some,
but not all, of what she wants—although it has
denied her social-transitioning requests (at least as
they pertain to clothing and grooming), it has
provided mental-health counseling, hormone
therapy, the use of female pronouns, safer housing
accommodations, and private shower facilities.
And like the prison officials in Kosilek, the FDC
has struck that balance both because Keohane’s
treatment team has determined that her current
regimen is sufficient to treat her gender dysphoria
and because it has rationally concluded that her
social-transitioning requests—to dress and groom
herself as a woman—would present significant
security concerns in an all-male prison.14

Bottom line: In light of the disagreement
among the testifying professionals about the
medical necessity of social transitioning to
Keohane’s treatment and the “wide-ranging
deference” that we pay to prison administrators’
determinations about institutional safety and
security, Bell, 441 U.S. at 547, we simply cannot
say that the FDC consciously disregarded a risk of
serious harm by conduct that was “more than
mere negligence” and thereby violated the Eighth
Amendment, Brown, 387 F.3d at 1351. Rather, it
seems to us that the FDC chose a meaningful
course of treatment to address Keohane’s gender-
dysphoria symptoms—treatment that, while
perhaps different from (and less than) what
Keohane preferred, is sufficient to clear the low
deliberate-indifference bar. For better or worse,
prisoners aren’t constitutionally entitled to their
preferred treatment plan or to medical care that is
great, “or even very good.” Harris, 941 F.2d at
1510; see also Lamb, 899 F.3d at 1162 (“[P]rison
officials do not act with deliberate indifference
when they provide medical treatment even if it is
subpar or different from what the inmate wants.”).

So long as the care provided isn’t “so grossly
incompetent, inadequate, or excessive as to shock
the conscience or to be intolerable to fundamental
fairness,” then the Eighth Amendment is satisfied.
Rogers v. Evans, 792 F.2d 1052, 1058 (11th Cir.
1986); Harris, 941 F.2d at 1505. We are confident
that the care here passes constitutional muster.15

* * *
One final word: This is a case that stirs emo-

tions. And understandably so—the question
whether and to what extent Florida prison offi-
cials must accommodate Keohane’s gender
dysphoria is a sensitive one, on both sides of the
“v.” Our dissenting colleague’s opinion is pas-
sionate and heartfelt, as is evident from its rheto-
ric. He accuses us, among other things, of
“usurp[ing]” (and alternatively “comman-
deer[ing]” and “annexing”) the district court’s
role (Dissenting Op. at 41, 53, 86), “rearrang[ing]
the record” to suit our own desires (id. at 41),
strategically “ignoring” bad facts while focusing
on those we “like[ ] better” (id. at 53),
“pluck[ing]” favorable tidbits from cases (id. at
54), and—the coup de grâce—“shak[ing] the
magic 8-ball until it gives us” a result we want (id.
at 92). Needless to say—and with all due re-
spect—we don’t think that we’ve done any of
those things.

Make no mistake, we too have sympathy for
Ms. Keohane, and we too regret her predicament.
But our first obligation—our oath—is to get the
law right. See 28 U.S.C. § 453. And our best
understanding of the law is that—for better or
worse—it simply does not entitle Ms. Keohane to
additional relief. Our dissenting colleague, of
course, sees things differently. But let us pause
briefly to consider the implications of his posi-
tion:

• First, on his view, the Constitution should
be read to require prison officials to provide
every convicted inmate—at taxpayer ex-
pense—with any treatment that is “psycho-
logically pleasing.” See Dissenting Op. at 82-
85. That cannot possibly be the law.

• Second, on his view, the Constitution
should be read to require prison officials to
provide every convicted inmate—again, at
taxpayer expense—with doctors who have
particularized experience (perhaps even a
specialty) in dealing with his or her precise
condition, no matter how rare. See Dissenting
Op. at 79-81. Again—inconceivable.

• Finally, on his view, the Constitution
should be read to prohibit prison authorities
from making a prophylactic judgment that
housing a transitioning woman—wearing
long hair, female undergarments, and
makeup—in a men’s prison simply poses too
grave a threat to institutional security. See
Dissenting Op. at 74-79. We just don’t think
so.

This is a difficult case—no doubt. While we
respect our dissenting colleague’s fervor, we find
ourselves constrained to disagree with his conclu-
sions, which, we think, would precipitate sweep-
ing changes in the law of prison administration.

III
For the foregoing reasons, we hold that
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Keohane’s challenges to the FDC’s former freeze-
frame policy and its initial failure to provide her
with hormone therapy are moot, and we reject on
the merits her claim that the FDC violated the
Eighth Amendment by refusing to accommodate
her social-transitioning-related requests.

We VACATE the district court’s order,
DISMISS AS MOOT in part, and REVERSE in
part.
))))))))))))))))))

*Honorable L. Scott Coogler, United States District
Judge for the Northern District of Alabama, sitting by
designation.

1It is undisputed that, throughout the course of her
incarceration, Keohane has consistently been provided
mental-health counseling for her gender dysphoria.

2We review the district court’s mootness determina-
tion, including its voluntary-cessation analysis, de novo,
and any related findings of fact for clear error. Troiano
v. Supervisor of Elections, 382 F.3d 1276, 1282 (11th
Cir. 2004) [17 Fla. L. Weekly Fed. C1010a]. On the
merits, “[a]lthough we review the district court’s entry
of a permanent injunction for an abuse of discretion, the
district court’s underlying legal conclusion—that there
was an Eighth Amendment violation warranting equita-
ble relief—is reviewed de novo.” Thomas v. Bryant, 614
F.3d 1288, 1303 (11th Cir. 2010) [22 Fla. L. Weekly
Fed. C1352c]. “Subsidiary issues of fact are reviewed
for clear error.” Id. For (much) more on these standards
of review as they apply to the merits of Keohane’s
Eighth Amendment claim, see infra at 27-28, 28 n.8.

3We can dispense at the outset with the FDC’s
contention that the district court’s injunction violates
the Prison Litigation Reform Act. The PLRA requires
injunctive relief to be “narrowly drawn,” to “extend[ ]
no further than necessary to correct the violation of the
[f]ederal right,” and to be “the least intrusive means
necessary to correct the violation of the [f]ederal right.”
18 U.S.C. § 3626(a)(1)(A). The FDC asserts that the
district court ran afoul of the PLRA by decreeing what
the FDC calls a “blanket policy” allowing transgender
female inmates in male facilities access to the privileges
afforded to inmates in female prisons. In short, we just
don’t see it. By its terms, the district court’s order directs
the FDC to provide a particular course of treatment to
Keohane specifically. See, e.g., Keohane, 328 F. Supp.
3d at 1318-19 (“Defendant must provide Ms. Keohane
with hormone therapy . . . .”; “To treat Ms. Keohane’s
gender dysphoria, Defendant must permit Ms. Keohane
to socially transition . . . .”).

4Notably, in so stating, the Flanigan’s Court was
merely reiterating the conclusions of an earlier en banc
decision, which itself was merely repeating the conclu-
sions of earlier circuit decisions. See, e.g., Flanigan’s,
868 F.3d at 1259 (“This Court and the Supreme Court
have repeatedly held that the repeal or amendment of an
allegedly unconstitutional statute moots legal chal-
lenges to the legitimacy of the repealed legislation. A
superseding statute or regulation moots a case . . . to the
extent that it removes challenged features of the prior
law. If the repeal is such that the allegedly unconstitu-
tional portions of the [challenged] ordinance no longer
exist, the appeal is rendered moot because any decision
we would render would clearly constitute an impermis-
sible advisory opinion.” (citations and internal quota-
tion marks omitted) (quoting Tanner Advert. Grp.,
L.L.C. v. Fayette Cty., Ga., 451 F.3d 777, 789-90 (11th
Cir. 2006) [19 Fla. L. Weekly Fed. C631a] (en banc))).

5The dissent fails to heed the en banc Court’s
warning against overstating timing considerations. See,
e.g., Dissenting Op. at 44, 45, 48, 50, 56.

6Cf. Burns v. Windsor Ins. Co., 31 F.3d 1092, 1095
(11th Cir. 1994) (“Every lawyer is an officer of the
court. And . . . he always has a duty of candor to the
tribunal.”); Model Rules of Prof’l Conduct r. 3.3 (Am.

Bar Ass’n 1983) (“Candor Toward the Tribunal”).
7See supra n.6.
8We pause here to respond briefly (or perhaps not so

briefly) to the dissent’s extended critique of the stan-
dards of review that we apply. The dissent accuses us—
vigorously and repeatedly—of ignoring the observation
in Thomas that “[a] prison official’s deliberate indiffer-
ence is a question of fact which we review for clear
error.” 614 F.3d at 1312. We’ve done no such thing. As
we trust the text demonstrates, we haven’t endeavored
to re-find any historical facts—e.g., what happened,
who knew what, how did they respond? See, e.g.,
Farmer v. Brennan, 511 U.S. 825, 842 (1994)
(“Whether a prison official had the requisite knowledge
of a substantial risk is a question of fact subject to
demonstration in the usual ways . . . .”); Goebert v. Lee
County, 510 F.3d 1312, 1327 (11th Cir. 2007) [21 Fla.
L. Weekly Fed. C265a] (“Disregard of the risk is also a
question of fact that can be shown by standard meth-
ods.”). Instead, we’ve simply done what Thomas
commands us to do, and what the dissent itself recog-
nizes we must do—apply “de novo review . . . to the
district court’s ultimate conclusion whether the objec-
tive and subjective elements of a deliberate-indifference
claim state an Eighth Amendment violation.” Dissent-
ing Op. at 60.

The dissent seems to think that the clear-error
standard’s application in a deliberate-indifference case
somehow supersedes and supplants the foundational
rule that we, as an appellate court, must review de novo
a district court’s ultimate determination whether an
Eighth Amendment violation has occurred. On the
dissent’s understanding, the de novo standard’s sole
office is to ensure that the district court puts
“checkmarks” in the right boxes, and then doesn’t make
a truly boneheaded, asinine mistake:

[I]f the district court, despite checkmarks in both the
objective and subjective boxes, still concluded that
there was no Eighth Amendment violation, we
would lend no deference to this error. We would
review it de novo, and would no doubt reverse. And
if the district court, despite holding that one of the
elements was not met, still concluded that there was
an Eighth Amendment violation, we would do the
same. We would review this error de novo, and no
doubt reverse. That is the ultimate conclusion that
we review de novo.

Id. at 61-62. This mindless, mechanical box-checking
assessment cannot possibly be what we’ve meant when
we have repeatedly held that de novo review applies to
the district court’s determination whether “there was an
Eighth Amendment violation warranting equitable
relief.” Thomas, 614 F.3d at 1303.

Contrary to the dissent’s suggestion, meaningful
appellate review of a district court’s ultimate constitu-
tional holding follows straightaway from Supreme
Court precedent prescribing de novo review of other
application-of-law-to-fact questions—including those
arising under the Eighth Amendment. See United States
v. Bajakajian, 524 U.S. 321, 336-37 & n.10 (1998)
(excessiveness of a fine); see also, e.g., Cooper Indus.,
Inc. v. Leatherman Tool Grp., Inc., 532 U.S. 424, 435-
36 (2001) [14 Fla. L. Weekly Fed. S223a] (punitive-
damages award); Ornelas v. United States, 517 U.S.
690, 699 (1996) (probable cause and reasonable suspi-
cion). District courts are undoubtedly better situated
than appellate courts to make findings of historical fact,
and their determinations with respect to those facts are
accordingly entitled to deference. But what the Eighth
Amendment means—and requires in a given case—is
an issue squarely within the core competency of appel-
late courts. And to be clear, it’s no answer to say, as the
dissent does—citing Justice Scalia’s solo dissent in
Ornelas—that some issues underlying a deliberate-
indifference claim may be “fact-specific and not easy to
generalize.” Dissenting Op. at 70 n.13. The Supreme

Court recognized as much regarding the “mixed ques-
tions” in Ornelas, Bajakajian, and Cooper—and yet
applied de novo review anyway. Just so here. See
generally Kosilek v. Spencer, 774 F.3d 63, 68-69, 84-85
(1st Cir. 2014) (en banc) (rejecting the very same
arguments being offered by the dissent in this case and
holding that de novo, rather than clear-error, review
governed a district court’s ultimate determination that
the Eighth Amendment required prison authorities to
accommodate a transgender inmate’s medical-treatment
requests).

Now, having said all that, we hasten to add that
nothing here rides on the applicable standard of review.
Even if the deferential clear-error standard did apply (as
the dissent suggests) in such a way as to render essen-
tially meaningless the de novo review that applies to the
district court’s ultimate determination whether an
Eighth Amendment violation has occurred, we would
have little trouble formulating the required “firm
conviction that a mistake ha[d] been committed.” Silva
v. Pro Transp., Inc., 898 F.3d 1335, 1339 (11th Cir.
2018) [27 Fla. L. Weekly Fed. C1167a] (quotation
omitted). For reasons explained in text, the district
court’s determination—that the FDC “disregard[ed]” a
risk of serious harm “by conduct that [was] more than
mere negligence,” Brown, 387 F.3d at 1351—was not
just erroneous, but clearly so.

9We needn’t dwell on the point, but we emphatically
reject the dissent’s suggestion that the Eighth Amend-
ment requires the government—which is to say
taxpayers—to fund any medical treatment that is
“psychologically pleasing” to an incarcerated inmate.
See Dissenting Op. at 82-85. Necessity, not pleasure, is
the constitutional standard—and no amount of massag-
ing can make those two things the same. And to be clear,
it hardly renders the dissent’s would-be standard more
“sensible” to note that “gender dysphoria is . . . a psy-
chological illness.” Id. at 82. By the very same logic, the
dissent would presumably conclude that the Eighth
Amendment requires the provision of any treatment that
is “physically pleasing”—not necessary, but pleasing—
to address an inmate’s physical illness. The possibilities
are endless.

10To be clear, because the district court awarded
only prospective injunctive relief—as relevant here, in
the form of an order directing the FDC to begin provid-
ing Keohane social-transitioning accommodations—the
deliberate-indifference question must “be determined in
light of the prison authorities’ current attitudes and
conduct,” i.e., “their attitudes and conduct at the time
suit is brought and persisting thereafter.” Farmer, 511
U.S. at 845 (emphasis added) (quoting Helling v.
McKinney, 509 U.S. 25, 36 (1993)). It is irrelevant,
therefore, that there was once a time—years ago now—
when the FDC was refusing Keohane both hormone
therapy and social-transitioning accommodations. As
matters stood at the time the parties’ witnesses testified
before and during trial, and at the time the district court
issued its injunction, Keohane was—and as things stand
today, still is—receiving both mental-health counseling
and hormone therapy, and is enjoying the use of female
pronouns, safer housing accommodations, and private
shower facilities. See Kosilek, 774 F.3d at 91 (“The
subjective element of an Eighth Amendment claim for
injunctive relief requires not only that [the plaintiff]
show that the treatment she received was constitution-
ally inadequate, but also that the DOC was—and
continues to be—deliberately indifferent to her serious
risk of harm.” (emphasis added)).

11The several decisions concluding that prison
officials acted with deliberate indifference to a
transgender inmate’s serious medical need are distin-
guishable in three important ways. First, in each of
those cases there appeared to be general (and consistent)
consensus among the inmate’s medical providers that a
particular treatment was medically necessary. See, e.g.,
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Soneeya, 851 F. Supp. 2d at 250 (inmate’s providers
consistently recommended feminization). As explained
in text, that’s not the case with respect to Keohane’s
social-transitioning requests; indeed, the district court’s
own finding—that before Keohane filed suit her treat-
ment team couldn’t reach a consensus about the medical
necessity of her social-transitioning requests—actually
undermines its deliberate-indifference conclusion.
Second, in those cases the prison officials denied
treatment based on a blanket policy without exception
for medical necessity. See, e.g., id. at 249-50. Here,
while that was once the case, the FDC has since re-
scinded its freeze-frame policy and has clarified that it
will make exceptions for social-transitioning-related
requests if deemed medically necessary. Third, in those
cases it was clear that the current course of treatment
was insufficient because the gender-dysphoria symp-
toms persisted or even worsened. See, e.g., id. at 250;
see also Hicklin, 2018 WL 806764, at *11-13. Here, to
the contrary, the evidence indicates that Keohane’s
symptoms improved after she was prescribed hormone
therapy, which she continues to receive.

12To the extent that the dissent suggests that “deny-
ing treatment for non-medical reasons”—including for
reasons of institutional security—always and every-
where “arises to subjective deliberate indifference,”
Dissenting Op. at 72, we disagree. The lone case that the
dissent cites for that proposition—McElligott v. Foley,
182 F.3d 1248 (11th Cir. 1999)—had nothing to do with
prison security. And we think it inconceivable that the
Eighth Amendment could be read to disable prison
administrators from refusing an inmate’s treatment
request on the ground that it would threaten safety and
security.

13The district court declined even to address the
security issue—calling it a “red herring”—on the
ground that the FDC had entered into a pretrial stipula-
tion that it would accommodate Keohane’s social-
transitioning requests if they were deemed medically
necessary. On appeal, Keohane likewise asserts that the
stipulation “begins and ends the discussion of security
in this case.” The point, seemingly, is that if the FDC has
promised to meet Keohane’s social-transitioning
demands if necessary, prison security must not be as
serious an issue as the FDC contends. What this argu-
ment ignores is that the FDC’s stipulation expressly
clarified that even if it did become necessary to accom-
modate Keohane’s requests, “additional security
measures [would be] taken” as needed. So, far from
admitting that Keohane’s social-transitioning requests
present no meaningful security concerns, the FDC has
simply said that if it became necessary to do so, it would
address the newly presented security issues in new and
different ways.

14Rather than Kosilek, the dissent embraces the
Ninth Circuit’s recent decision in Edmo v. Corizon, Inc.,
935 F.3d 757, 767 (9th Cir. 2019), which held that a
state prisoner suffering from gender dysphoria was
constitutionally entitled to state-funded sex-reassign-
ment surgery. See Dissenting Op. at 90 (“The Ninth
Circuit got it right . . . .”). In ruling the way it did,
though, the Ninth Circuit emphasized that the state there
had “not so much as allude[d] to” any of the sorts of
security concerns that the FDC has raised here. Edmo,
935 F.3d at 794 (“Our approach mirrors the First Cir-
cuit’s [in Kosilek], but the important factual differences
between cases yield different outcomes. Notably, the
security concerns in Kosilek, which the First Circuit
afforded ‘wide-ranging deference,’ are completely
absent here. The State does not so much as allude to
them.” (citation omitted)).

15A brief word about the dissent’s repeated refrain
(echoing the district court) that Keohane’s treatment
team was “incompetent.” See Dissenting Op. at 79-81,
84, 90; see also Keohane, 328 F. Supp. 3d at 1307,
1316. The nub of the dissent’s critique seems to be that

“no member of Keohane’s treatment team had ever
treated” someone in Keohane’s precise situation—i.e.,
“a pre-transition patient with gender dysphoria”—and
that the team members hadn’t been trained specifically
in the “World Professional Association for Transgender
Health” standards. Dissenting Op. at 79. Respectfully,
the dissent sets the constitutional bar entirely too high.
To repeat what we’ve just said—because it bears
repeating—the medical care provided to prisoners
needn’t be “perfect, the best obtainable, or even very
good.” Harris, 941 F.2d at 1510 (quotation omitted). In
the same vein, we have held that “[m]inimally adequate
care usually requires minimally competent physicians.”
Id. at 1509. Keohane’s treatment might not have been
“perfect,” but it wasn’t conscience-shocking either, and
her treatment-team members might not have had spe-
cialties (or particularized experience) in caring for “pre-
transition patient[s] with gender dysphoria,” but they
were (at the very least) “minimally competent.”

))))))))))))))))))
(WILSON, Circuit Judge, dissenting.) The major-
ity has usurped the role of the district court. In a
painstaking, 61-page order, the district judge
made detailed factual findings, concluding from
them that Keohane’s claims were not moot and
that the FDC was liable for deliberate indiffer-
ence. We must review those findings with great
deference, disregarding them only if clearly
erroneous. But the majority does not apply ordi-
nary clear-error review, as we might in a sentenc-
ing case or an employment dispute. Instead, the
majority steps into the district court’s shoes to
reweigh the facts, reassess credibility determina-
tions, and rearrange the record to reach a different
result. See Mach. Rental Inc. v. Herpel (In re
Multiponics, Inc.), 622 F.2d 709, 723 (5th Cir.
1980) (“Merely because a reviewing Court on the
same evidence may have reached a different result
will not justify setting a finding aside.”).1

That is not our role. The clearly erroneous
standard is weighty for a reason: It reflects the
“unchallenged superiority of the district court’s
factfinding ability” and its capacity “to judge . . .
the credibility of the witnesses.” Salve Regina
Coll. v. Russell, 499 U.S. 225, 233 (1991). We
cannot simply supplant the district court’s find-
ings with our own. And yet that is what the major-
ity does here.

Since the district court’s findings have sub-
stantial footing in the record, I would accept them.
And given those findings, none of Keohane’s
claims are moot, and the FDC was deliberately
indifferent to her gender dysphoria when it failed
to provide her with social-transitioning treatment.

One brief note before we begin: The majority
cites language from my dissent to suggest that I
have let the emotions surrounding this issue sway
my opinion. The majority quotes me correctly; I
have strong words about its analysis. But make no
mistake—any fervor in the text below stems not
from the facts of this case, but from the majority’s
misapplication of our precedent.

I.
First, mootness. Federal courts decide only

“live” controversies. See Troiano v. Supervisor of
Elections in Palm Beach Cty., Fla., 382 F.3d
1276, 1281-82 (11th Cir. 2004) [17 Fla. L.
Weekly Fed. C1010a]. A case is no longer live,
and is thus moot, when a court can no longer grant

“meaningful relief” to the challenging party. Id. at
1282. This can happen when allegedly unlawful
conduct ceases, but a party’s “voluntary cessation
of allegedly unlawful conduct ordinarily does not
suffice to moot a case.” Friends of the Earth, Inc.
v. Laidlaw Envtl. Servs., Inc., 528 U.S. 167, 174
(2000). This is because the defendant might
simply return to its “old ways.” Troiano, 382 F.3d
at 1283. A defendant “claiming that its voluntary
compliance moots a case” thus bears the “formi-
dable” and “heavy” burden of “showing that it is
absolutely clear the allegedly wrongful behavior
could not reasonably be expected to recur.” Doe v.
Wooten, 747 F.3d 1317, 1322 (11th Cir. 2014)
[24 Fla. L. Weekly Fed. C1242a]; see also Harrell
v. Fla. Bar, 608 F.3d 1241, 1268 (11th Cir. 2010)
[22 Fla. L. Weekly Fed. C975a].

That analysis is a little different for the govern-
ment, though. Government actors are more likely
to “honor a professed commitment to changed
ways” and get “more leeway than private parties
in the presumption that they are unlikely to re-
sume illegal activities.” See Doe, 747 F.3d at
1322; Troiano, 382 F.3d at 1283. As a result, this
court has held that when the government “unam-
biguously terminat[es]” challenged conduct, we
presume that the conduct will not begin again.
Doe, 747 F.3d at 1322. It has also held that the
“government actor is entitled to this presumption
only after it has shown unambiguous termination
of the complained of activity.” Id.

Our case law, however, has shifted slightly
from this framing. See Flanigan’s Enters., Inc. of
Ga. v. City of Sandy Springs, Ga., 868 F.3d 1248,
1257 (11th Cir. 2017) [27 Fla. L. Weekly Fed.
C109a] (en banc), cert. denied sub nom. Daven-
port v. City of Sandy Springs, Ga., 584 U.S. ___,
138 S. Ct. 1326 (2018). We used to ask first
whether the government had “unambiguously
terminated” its conduct before we would apply
the presumption against recurrence; if it did, the
burden would shift to the plaintiff to prove that
there was a reasonable basis to believe that the
challenged conduct would renew. See Doe, 747
F.3d at 1322. Now we ask only “whether the
evidence leads us to a reasonable expectation that
the [government] will reverse course and reenact
the allegedly offensive [conduct]” should the
court dismiss the case. See Flanigan’s, 868 F.3d
at 1256.2 As before, we rely on three broad and
non-exclusive factors to help us answer this
question. See id. at 1257.

“First, we ask whether the change in conduct
resulted from substantial deliberation or is merely
an attempt to manipulate our jurisdiction.” Id. The
“timing” of the cessation is highly relevant to this
inquiry. See id. So are the government’s reasons
for its delayed action and change of heart. See id.
at 1260; Doe, 747 F.3d at 1323. A “defendant’s
cessation before receiving notice of a legal chal-
lenge weighs in favor of mootness, while cessa-
tion that occurs ‘late in the game’ will make a
court more skeptical of voluntary changes that
have been made.” Harrell, 608 F.3d at 1266
(citation omitted) (internal quotation mark omit-
ted). Similarly, a “well-reasoned justification for
the cessation” is critical evidence “that the ceasing
party intends to hold steady in its revised (and
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presumably unobjectionable) course.” Id. In
contrast, the government’s inconsistent and
unsupported position changes tend to show a lack
of substantial deliberation. See Doe, 747 F.3d at
1325-26.

“Second, we ask whether the government’s
decision to terminate the challenged conduct was
unambiguous.” Flanigan’s, 868 F.3d at 1257
(internal quotation mark omitted). The question
here is “whether the actions that have been taken
to allegedly moot the case reflect a rejection of the
challenged conduct that is both permanent and
complete.” Id. As with the first prong, the “timing
and content of the decision” are highly relevant to
whether the government has decidedly abandoned
prior conduct. See Harrell, 608 F.3d at 1266. So
is the government’s refusal to admit that its prior
position was wrong. See, e.g., Sheely v. MRI
Radiology Network, P.A., 505 F.3d 1173, 1187
(11th Cir. 2007) [21 Fla. L. Weekly Fed. C146b]
(holding that a case was not moot despite volun-
tary cessation in part because the government had
not admitted that its conduct was wrong); ACLU
v. Fla. Bar, 999 F.2d 1486, 1494-95 (11th Cir.
1993) (same when the government had not admit-
ted that a prior rule was wrong).3 As are the gov-
ernment’s assurances that it will steer clear of
prior conduct. See Flanigan’s, 868 F.3d at 1261-
62. But this point is key: The government’s prom-
ises are not a trump card. They can prove hollow
under the weight of other evidence. See Sheely,
505 F.3d at 1184 (noting that a party’s assertion
“that it has no intention of reinstating the chal-
lenged practice” does not suffice to moot a case
and is merely “one of the factors” to consider).

“Third, we ask whether the government has
consistently maintained its commitment to the
new policy or legislative scheme.” Flanigan’s,
868 F.3d at 1257. We are also “more likely to find
a reasonable expectation of recurrence when the
challenged behavior constituted a continuing
practice or was otherwise deliberate.” Doe, 747
F.3d at 1323.

Although these factors lend helpful guidance,
they are not the be-all and end-all. When consid-
ering government cessation, including “a full
legislative repeal of a challenged law—or an
amendment to remove portions thereof—these
factors should not be viewed as exclusive nor
should any single factor be viewed as
dispositive.” Flanigan’s, 868 F.3d at 1257.
“Rather, the entirety of the relevant circumstances
should be considered and a mootness finding
should follow when the totality of those circum-
stances persuades the court that there is no reason-
able expectation that the government entity will
reenact the challenged [policy].” Id. In other
words, though the formal repeal of a policy or
practice often goes a long way toward showing
that the government won’t turn heel, it is not
always determinative; other facts can call the
repeal into doubt. See Doe, 747 F.3d at 1323
(noting that the cessation “analysis may vary
depending on the facts” of each case).

Finally, although we consider the voluntary-
cessation analysis de novo, we review the factual
findings that play into this analysis for clear error.
Troiano, 382 F.3d at 1282. The FDC, as the

appellant, must prove that these findings are
clearly erroneous. See Thelma C. Raley, Inc. v.
Kleppe, 867 F.2d 1326, 1328 (11th Cir. 1989).
Under clear-error review, we must defer to the
district court’s factual findings and credibility
determinations, as that court “had the advantage
of observing the witnesses and evaluating their
credibility firsthand.” Hiram Walker & Sons, Inc.
v. Kirk Line, 30 F.3d 1370, 1376 (11th Cir. 1994).
The district court’s findings bind us “unless, in
view of the entire record, we are left with a defi-
nite and firm conviction that a mistake has been
committed.” Pelphrey v. Cobb Cty., Ga., 547 F.3d
1263, 1268 (11th Cir. 2008) [21 Fla. L. Weekly
Fed. C1200a]. A “mistake,” however, is not
merely a difference in judgment. See Multiponics,
622 F.2d at 723. As an appellate court, we cannot
set aside a finding just because we would “have
reached a different result.” Id.

A.
The district court held that the FDC failed to

show under the factors that “the allegedly wrong-
ful behavior could not reasonably be expected to
recur.” Doe, 747 F.3d at 1322. Its analysis rested
on a collection of careful factual findings. Since
these findings have substantial support in the
record, I accept them. And given their persuasive
weight, I conclude that there is a reasonable basis
to believe that the FDC will return to its old ways.

First up is substantial deliberation or jurisdic-
tional manipulation. The district court held that
the FDC retreated from the challenged conduct—
both its freeze-frame policy and its refusal to treat
Keohane with hormone therapy—only to manipu-
late jurisdiction. Many findings compel this
result.

One is timing. As the majority concedes, the
timing of the FDC’s termination muddies the
waters around its cessation, and the timing on this
point is key. See Flanigan’s, 868 F.3d at 1257.
For more than two years, the FDC refused to treat
Keohane with hormone therapy under the freeze-
frame policy. But less than a month after Keohane
filed this lawsuit, the FDC gave her hormone
therapy. And within about two months, it repealed
the freeze-frame policy.

The district court reasonably found these
fourth-quarter concessions suspect—they suggest
that the FDC only changed its ways to silence
litigation. See Doe, 747 F.3d at 1325. Its murky
motives “create[ ] ambiguity” about the FDC’s
commitment to its changes and about whether the
FDC will reoffend in the future. See Rich v. Sec’y,
Fla. Dep’t of Corr., 716 F.3d 525, 532 (11th Cir.
2013) [24 Fla. L. Weekly Fed. C269a].

Dubious timing was not all the district court
relied on. Alongside a suspicious sequence of
events, the court also doubted the FDC’s delibera-
tion because the FDC took inconsistent positions
throughout the case and could not explain its
prolonged delay or sudden change of heart. See
Doe, 747 F.3d at 1325-26; Harrell, 608 F.3d at
1266.

To start, the district court found that the FDC
had flip-flopped about its policy and practices
throughout the litigation—a finding that no one
disputes. Then, after the FDC reluctantly changed
its ways, the court found that the FDC could not

explain why it had done so. The FDC provided no
minutes, no memoranda, and no testimony to
show that it had thoughtfully considered its policy
shifts. See Harrell, 608 F.3d at 1267 (holding that
the government’s retreat from challenged conduct
did not moot a case in part because the govern-
ment failed “to disclose any basis for its decision,”
making it unclear whether the decision was “well-
reasoned and therefore likely to endure” (internal
quotation mark omitted)). The FDC’s only expla-
nation for its turnaround was that its general
counsel had found some “case law” on the sub-
ject. Yet the FDC provided no support for this
justification. It did not identify what case law
called for the changes, who at the FDC compelled
the changes, or what procedures went into making
the changes. In short, the only evidence the FDC
gave to show that it had engaged in substantial
deliberation was its word that it had engaged in
substantial deliberation.

For these reasons, the district court found that
the FDC’s justification for its policy shifts was
incredible and pretextual. The court also found
that the FDC had taken inconsistent positions and
had been hasty in its decision-making. These
findings led the district court to conclude that the
FDC shifted its policy and practice for one pur-
pose: to manipulate jurisdiction. The majority
does not claim that any of these findings leave it
with a “definite and firm conviction” that the
district court made a “mistake.” Pelphrey, 547
F.3d at 1268. Nor could it—they have substantial
record support. See supra at 48-50. Given these
detailed findings, there is only one conclusion:
The FDC shied away from its former ways not to
make amends, but to manipulate jurisdiction.

Second is whether the FDC unambiguously
terminated its freeze-frame policy and practice of
denying Keohane hormone therapy. As before,
the “timing and content” of the FDC’s reversal is
crucial. See Harrell, 608 F.3d at 1266. The district
court found the FDC’s timing suspect, its reasons
dodgy, and its process a mystery. See supra at 48-
50; Harrell, 608 F.3d at 1266; Doe, 747 F.3d at
1325-26. It also found its obstinance telling.
Because even after the FDC turned heel, it still
refused to admit the error in its ways. See Sheely,
505 F.3d at 1187. It continued to argue that hor-
mone therapy is not constitutionally required for
treating Keohane’s gender dysphoria—words that
contradict its actions and the “case law” that
spurred the FDC into motion. In fact, the FDC still
hasn’t admitted that its practices violated the
Constitution, and it refused to do so at oral argu-
ment. See Oral Argument at 1:40; Sheely, 505
F.3d at 1187.

The record supports these findings. The ma-
jority does not claim them clearly erroneous. So I
am hard pressed to see how anyone could con-
clude, given these findings of fact, that the FDC’s
termination was unambiguous. Properly confined
to the district court’s findings, I conclude, as that
court did, that the FDC’s termination was hazy at
best.4

Third, then, is inconsistency. The district court
found that, even after the FDC repealed the
freeze-frame policy, the FDC withheld hormone
therapy from at least one other inmate under the
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freeze-frame policy.5 The court also found that,
even after the FDC began giving Keohane hor-
mone therapy, the FDC delayed in providing her
hormone therapy. This delay caused her to at-
tempt suicide twice in three days. The record also
shows that the delays would have been more
frequent had she not vigilantly pursued her treat-
ment.

Like canaries in a coal mine, these deviations
warn that the FDC is not as dedicated to its new
positions as the majority would have us believe.
And these instances were not mere anomalies.
They were new applications of the FDC’s prior
practices—practices that were not mere blips, but
were “continuing” and “otherwise deliberate.”
See Doe, 747 F.3d at 1323. For these reasons, the
district court held that this factor cut against the
FDC. The majority, as before, does not question
the evidence that the court relied on. Nor does it
hold that the court clearly erred in finding that the
FDC delayed in providing hormone therapy and
applied the freeze-frame policy after its repeal.
Given these uncontested facts, I agree with the
district court that the last factor cuts against
mootness.

B.
If we were conducting a typical mootness

review, the district court’s unchallenged findings
would lead us to the same conclusion that the
district court reached. But rather than lend due
weight to the district court’s findings, the majority
commandeers the district court’s role, ignoring
that court’s conclusions while focusing us on the
facts it likes better. To do so, it places a heavy
emphasis on the repeal of the policy, and it takes
solace in the FDC’s oral-argument assurance that
it will stay on the straight and narrow. The major-
ity then strictly stacks this case up against the facts
of Doe and Flanigan’s, concluding that there is no
reasonable expectation of recurrence. That analy-
sis is wrong for four reasons.

First, the repeal of the freeze-frame policy
does not deliver a de facto win for the govern-
ment. A repeal, to be sure, is “often” determina-
tive of unambiguous termination, see Doe, 747
F.3d at 1322, but the key word is “often.” When
the weight of the other facts suggests that the
government’s moves were ambiguous, inconsis-
tent, and made to manipulate jurisdiction, there is
reason to fear that the government will veer from
its new course. Relying on a sea of red flags, the
district court found that this was exactly the
case—that the government’s reasons for its repeal
didn’t add up, and that it was thus unclear whether
its old ways were gone for good. The majority
again does not hold that any of the court’s find-
ings are clearly erroneous.6 And given these
findings, the only reasonable conclusion under the
factors is that Keohane’s claims are not moot. See
id. at 1322-23.

Second, though the majority contends that this
case is a clone of Flanigan’s, it clouds key parts of
the picture. The City Council in Flanigan’s
“twice voted on the relevant remedial measures,”
“put forth persuasive explanations that [were] not
dependent upon [the] litigation,” and unani-
mously repealed the policy in “open session
during regularly scheduled meetings.” 868 F.3d at

1260. The City also had a “long history of non-
enforcement,” which, “coupled with the recent
repeal, indicate[d] the commitment to [its] new
legislative scheme.” Id. at 1263 n.10.

We have none of that. We have no idea how
many times the FDC considered these policy
shifts—it didn’t tell us. We have no persuasive
explanation for its about-face—it gave us none,
and it met behind closed doors. See Harrell, 608
F.3d at 1267. And we have no history of looking
the other way—the FDC, until this litigation,
enforced these policies to their fullest extent.
Simply put, Flanigan’s was a case in which the
government publicly replaced—with good
reasoning—a rule that it never enforced. Ours is a
case in which the government privately re-
placed—with no reasoning—a rule that it en-
forced daily. Apples to oranges; Flanigan’s to
Keohane.

Third, although the majority says that our facts
differ from the facts it plucks from Doe, this case
is closer to Doe than the majority admits. For
instance, the majority claims that, in Doe, the
government had a “pattern” of breaking its prom-
ises to the plaintiff, but here there is no history of
broken promises. Though we may not have ex-
plicit broken promises, we have a substantial
comparator: The FDC has consistently defended
its old policies and inconsistently applied its new
ones. Its inconsistencies and contradictions raise
the same flags as broken promises—they cast
doubt on the FDC’s shaky commitment to its
newfound path.

Finally, the majority draws a line through this
case, Doe, and Flanigan’s, because here (like
Flanigan’s and unlike Doe) the government has
assured us that it will not revert to its old ways.
But those assurances do not deserve the weight
the majority gives them. For one thing, the district
court found that the FDC never made this assur-
ance about the freeze-frame policy, see Keohane,
328 F. Supp. 3d at 1300, and taking the FDC’s
lawyer’s word at the final hour over the district
court’s finding again ignores clear-error review.
Equally important, the City Council in Flanigan’s
backed up its oral-argument statements with
actual statements: It passed a resolution “ex-
pressly disavowing any intent to reenact the
Ordinance or any similar regulation.” 868 F.3d at
1262 (alterations accepted) (internal quotation
mark omitted). This, coupled with the City’s
“alternative reasons for the repeal” and “history of
non-enforcement,” assured us that the City would
keep its promise. See id. at 1263. The FDC, in
contrast, has offered no security to guarantee its
claims. And contrary to the majority’s view, there
is “evidence or history that would cause us to
doubt them here”: a record teeming with tempera-
mental positioning, clandestine decision-making,
all-too-convenient timing, and an adamant refusal
to admit the error of its ways. See id.7

*    *    *
The majority quips that wisdom “often never

comes, and so one ought not to reject it merely
because it comes late.” But the district court didn’t
find that wisdom had come late; it found that
wisdom had never come at all. It concluded that
the FDC’s reversals were born of desperation, not

deliberation. And its holding stood on a host of
findings: that the timing of the FDC’s concessions
was suspect; that the FDC had no explanation for
its delay; that the FDC’s positions throughout the
litigation were inconsistent; that the FDC’s
decision-making was a black box; that the FDC’s
prior practices were not accidental, but deliberate
and historical; that the FDC refused to promise
that it would not re-enact the freeze-frame policy;
that the FDC still was adamant that its practices
were valid, even after it claimed to change its
ways; that the FDC delayed in providing
Keohane’s hormone therapy, even after it agreed
that she needs it; and that, on at least one occasion,
the FDC applied the repealed freeze-frame policy
to bar hormone therapy for a patient with gender
dysphoria.

As the majority does not hold that any of these
findings are clearly erroneous, they bind us. See
Pelphrey, 547 F.3d at 1268. And these findings
show that the FDC has not apologetically turned
over a new leaf, but has acted to manipulate
jurisdiction. I would affirm the district court’s
holding that these claims are not moot.8

II.
Next, the merits of the social-transitioning

claim. The Eighth Amendment bars a prison
official from being deliberately indifferent to a
serious medical need. See Brown v. Johnson, 387
F.3d 1344, 1351 (11th Cir. 2004) [17 Fla. L.
Weekly Fed. C1153a]. A deliberate-indifference
claim thus has two components: an objectively
serious medical need, and subjective deliberate
indifference to that need. See id. We review de
novo the district court’s ultimate conclusion that
there was an Eighth Amendment violation war-
ranting equitable relief, and we review issues of
fact supporting this conclusion for clear error. See
Common Cause/Georgia v. Billups, 554 F.3d
1340, 1349 (11th Cir. 2009) [21 Fla. L. Weekly
Fed. C1378a].

An objectively serious medical need is “one
that has been diagnosed by a physician as mandat-
ing treatment or one that is so obvious that even a
lay person would easily recognize the necessity
for a doctor’s attention.” Farrow v. West, 320
F.3d 1235, 1243 (11th Cir. 2003) [22 Fla. L.
Weekly Fed. C582a]. We review the legal conclu-
sion that a medical need is objectively serious de
novo. See Thomas v. Bryant, 614 F.3d 1288, 1307
(11th Cir. 2010) [22 Fla. L. Weekly Fed.
C1352c].9 Because both sides and the majority
agree that gender dysphoria is an objectively
serious medical need, only the subjective element
is in dispute.

To establish subjective deliberate indifference,
a plaintiff must show “(1) subjective knowledge
of a risk of serious harm; (2) disregard of that risk;
and (3) by conduct that is more than mere negli-
gence.” Brown, 387 F.3d at 1351. Unlike the
objectively-serious-need element, the subjective-
deliberate-indifference element presents a ques-
tion of fact that we review for clear error. Thomas,
614 F.3d at 1312.

The district court found that the FDC was
deliberately indifferent to Keohane’s gender
dysphoria when it refused to let her wear female
undergarments or use female grooming products.
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This finding has substantial support in the record.
So I’d let it stand. And since both the subjective
and objective elements of an Eighth Amendment
violation are met, I would affirm.

The majority reaches a different result, how-
ever, and it uses the wrong standard of review to
get there. Reviewing the subjective-deliberate-
indifference finding de novo during its review of
the “ultimate” Eighth Amendment violation, it
concludes that the district court was wrong to find
that the last two subparts of the deliberate-indif-
ference element were met.10 I explain below why
this analysis is incorrect and why we must affirm
the district court’s conclusion that the FDC was
deliberately indifferent to Keohane’s gender
dysphoria.

A.
The majority’s first mistake comes in articulat-

ing our standards of review. While listing the
standards, the majority agrees that we apply clear-
error review to questions of fact supporting the
district court’s conclusion that a defendant vio-
lated the Eighth Amendment. See Majority Op. at
28. It also accepts that subjective deliberate indif-
ference is a question of fact that we review for
clear error. See id. at 28 n.8. And yet, despite these
directives, the majority refuses to apply clear-
error review to the district court’s finding of
subjective deliberate indifference. Instead, it
insists that it retains de novo review over this
factual finding, citing the unremarkable rule that
the “ultimate determination” whether “there was
an Eighth Amendment violation warranting
equitable relief” is a legal conclusion that we
review de novo. Id. at 27-28. In other words, the
majority has somehow read Thomas to hold that,
even though the underlying finding of deliberate
indifference is a question of fact reviewed for
clear error, we (really) review that finding again
de novo when we consider the “ultimate” Eighth
Amendment violation.

That is simply wrong. We have long reviewed
a finding of subjective deliberate indifference for
clear error. See, e.g., Thomas, 614 F.3d at 1312.
We can reverse a subjective-deliberate-indiffer-
ence finding only if left with a firm and definite
conviction that the district court made a mistake.
See Pelphrey, 547 F.3d at 1268. Our de novo
review extends only to questions of law (i.e., the
objectively-serious-need element) and to the
district court’s ultimate conclusion whether the
objective and subjective elements of a deliberate-
indifference claim state an Eighth Amendment
violation. Precedent makes this clear.

Take Thomas—the case from which the
majority derives its de-facto-de-novo rule. There
we explained that we review de novo the district
court’s ultimate determination that there was an
Eighth Amendment violation. See Thomas, 614
F.3d at 1303. We also explained that we review
for clear error questions of fact supporting this
conclusion. Id. Against this backdrop, we ana-
lyzed the two elements of a deliberate-indiffer-
ence claim. We first reviewed the objectively-
serious-need prong de novo, concluding as a
matter of law that the prisoner’s medical needs
were sufficiently serious under the Eighth
Amendment. See id. at 1307-13. Then we ana-

lyzed the subjective-deliberate-indifference
finding. Citing Supreme Court and Eleventh
Circuit precedent, we held—unequivocally—that
the subjective-deliberate-indifference element
raises a “question of fact which we review for
clear error.” Id. at 1312 (citing Farmer v.
Brennan, 511 U.S. 825, 842 (1994); Goebert v.
Lee Cty., 510 F.3d 1312, 1327 (11th Cir. 2007)
[21 Fla. L. Weekly Fed. C265a]). And then we did
just that: We reviewed the district court’s finding
of subjective deliberate indifference for clear
error, holding that we could not reverse on the
subjective-deliberate-indifference prong, because
the finding was not “clearly erroneous.” Id. at
1313-16. Finally, we summed up by “[c]onclud-
ing that [the plaintiff] satisfied both the objective
and subjective prongs of his Eighth Amendment”
claim, leading us to affirm the district court’s
ultimate conclusion that there was an Eighth
Amendment violation. Id. at 1317.

That is precisely how this analysis should go.
We review the objectively-serious-need element
de novo, as it is a question of law. Id. at 1307. We
review the subjective-deliberate-indifference
finding for clear error, as it is a question of fact. Id.
at 1312. And then we review the district court’s
“ultimate” application of these elements de novo.
Id. at 1303. So if the district court, despite
checkmarks in both the objective and subjective
boxes, still concluded that there was no Eighth
Amendment violation, we would lend no defer-
ence to this error. We would review it de novo,
and would no doubt reverse. And if the district
court, despite holding that one of the elements
was not met, still concluded that there was an
Eighth Amendment violation, we would do the
same. We would review this error de novo, and no
doubt reverse. That is the ultimate conclusion that
we review de novo. See id.11

But that is not how the majority analyzed this
case. If you look closely through its opinion, you
won’t see a single attempt to analyze whether the
district court’s subjective-deliberate-indifference
finding was clearly erroneous. To be sure, the
majority pays lip service to this standard at the end
of footnote eight. But that perfunctory paragraph
is no more than a fail-safe to cover itself should its
de novo rule prove too much. Even a skim
through its opinion shows that the majority has
not applied clear-error review to the district
court’s finding of subjective deliberate indiffer-
ence; it has swapped the deference we typically
apply with overarching de novo review. This
switch allows it to reweigh the deliberate-indiffer-
ence evidence as it sees fit, disregarding the ample
evidence the district court relied on to make its
factual findings. Contra id. at 1312.

B.
To justify its new standard, the majority pens

a footnote treatise that reads the clear-error rule
out of Thomas. See Majority Op. at 28-29 n.8. It
first opines that Thomas’s clear-error rule applies
only to “historical facts” supporting the district
court’s finding of subjective deliberate indiffer-
ence—i.e., the who, what, when, and where
facts—not the determinative facts. It then con-
cludes that Thomas compels it to review the
subjective-deliberate-indifference finding de

novo during its review of the ultimate Eighth
Amendment violation. And it supports these
claims with out-of-context Supreme Court prece-
dent, asserting that its ultimate factual review
“follows straightaway” from the Court’s applica-
tion of de novo review in cases predating Thomas.
For three reasons, these arguments fall short.

First—as the majority well knows—it does not
matter what we think the prior panel should have
held under then-existing Supreme Court prece-
dent: All that matters is what the prior panel held.
See In re Lambrix, 776 F.3d 789, 794 (11th Cir.
2015) [25 Fla. L. Weekly Fed. C797a] (“[A] prior
panel’s holding is binding on all subsequent
panels unless and until it is overruled or under-
mined to the point of abrogation by the Supreme
Court or by this court sitting en banc.” (emphasis
omitted)). In Thomas, we held—with the benefit
of all the Supreme Court precedents the majority
cites—that subjective deliberate indifference is a
“question of fact which we review for clear error.”
614 F.3d at 1312. There were no qualifiers—we
did not say that clear-error review applies to only
the “historical” subparts of the district court’s
deliberate-indifference finding. Nor did we dou-
ble back to review the subjective-deliberate-
indifference finding de novo at the end; we did
just the opposite, affirming the subjective-
deliberate-indifference finding because it was not
clearly erroneous. See id. at 1313-17. The major-
ity cannot reexamine the legal landscape the prior
panel considered to conclude that the prior panel
was wrong—such second-guessing would “un-
dermine the values of stability and predictability
in the law that the prior panel precedent rule
promotes.” Smith v. GTE Corp., 236 F.3d 1292,
1303 (11th Cir. 2001). For this reason, we have
“categorically reject[ed] any exception to the prior
panel precedent rule based upon a perceived
defect in the prior panel’s reasoning or analysis as
it relates to the law in existence at that time.” Id. If
the majority has a problem with Thomas’s clear-
error rule, the proper place for its concerns is in a
concurrence urging our court to consider the issue
en banc. What it cannot do is what it does here:
overrule a co-equal panel and take the en banc
court’s role for itself.12

Second, Thomas foreclosed the majority’s
academic notion that clear-error review extends
only to historical facts. As said before, Thomas’s
holding had no reservations: “A prison official’s
deliberate indifference is a question of fact which
we review for clear error.” 614 F.3d at 1312. The
majority does not explain how this rule statement
applies only to historical facts. Nor could it do
so—Thomas itself applied the rule beyond histori-
cal facts. Just pages after Thomas set out the
ultimate-de-novo-review rule that the majority
clings to, the panel applied clear-error review to
all three subparts of the subjective-deliberate-
indifference element. It first held that the record
supported the district court’s finding that prison
officials were subjectively aware of a risk of harm
to the prisoner. See id. at 1313. Then it took on the
second and third prongs, holding that the “record
also supports the district court’s finding that the
Secretary of the DOC and the Warden of FSP
recklessly disregarded the risk of psychological
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harm to inmates like McKinney.” Id. at 1315. If
this application weren’t clear enough, the panel
erased any doubt when it held that “the DOC’s
refusal to modify its non-spontaneous use-of-
force policy provides support for the district
court’s finding of more than mere or even gross
negligence on the part of the DOC.” Id. And the
panel confirmed that clear-error review applies to
the entire deliberate-indifference element, holding
that “an examination of his entire record demon-
strates that the district court did not commit clear
error in finding the defendants’ deliberate indif-
ference.” Id. at 1317. These findings are not
historical facts; they are the determinative facts
that make up a finding of subjective deliberate
indifference. See Brown, 387 F.3d at 1351. So
Thomas’s application proves that clear-error
review extends beyond the who, what, where, and
when—it extends to the entire deliberate-indiffer-
ence element.

Thomas isn’t the outlier in our precedent—it’s
the norm. We have held time and again that sub-
jective deliberate indifference is a factual finding.
See, e.g., Greason v. Kemp, 891 F.2d 829, 840
(11th Cir. 1990) (holding at summary judgment
that the “evidence could support a finding that the
conduct reflected a deliberate indifference to [the
prisoner’s] [E]ighth [A]mendment right to ade-
quate mental health care,” and holding that
whether “the conduct actually constituted deliber-
ate indifference . . . is a factual question” (empha-
sis added in underline)); McElligott v. Foley, 182
F.3d 1248, 1256 (11th Cir. 1999) (holding at
summary judgment that there “was sufficient
evidence to permit a jury to infer that the defen-
dants in this case knew of a substantial risk of
harm to [the prisoner]” and “to draw the conclu-
sion that [the defendants] were not merely negli-
gent” in providing subpar care (emphasis added)).
We review factual findings like these for clear
error. See, e.g., United States v. Williams, 340
F.3d 1231, 1234 (11th Cir. 2003) [16 Fla. L.
Weekly Fed. C950a]. We don’t dissect them with
artificial labels, defying prior precedent.

In fact, the type of review the majority presses
here echoes the sole instance where we do dissect
facts with artificial labels—our de novo review of
“constitutional facts” in First Amendment cases.
In those cases, the constitutional facts are determi-
native; they answer “why” a government actor
suppressed certain speech and whether its motives
were unconstitutional. See Am. Civil Liberties
Union of Fla., Inc. v. Miami-Dade Cty. Sch. Bd.,
557 F.3d 1177, 1206 (11th Cir. 2009) [21 Fla. L.
Weekly Fed. C1467a]. We review those facts de
novo and accompanying historical facts for clear
error. See id. But this an exceedingly narrow
exception—one unique to First Amendment
cases. See Flanigan’s Enters., Inc. of Ga. v.
Fulton Cty., Ga., 596 F.3d 1265, 1276 (11th Cir.
2010) [22 Fla. L. Weekly Fed. C530a]. We have
never imported this plenary factual review to an
Eighth Amendment case. Cf. Thomas, 614 F.3d at
1312. And yet, despite Thomas, the majority does
so now.

Third, the majority’s super-de-novo-review
rule proves unjustifiable when we consider how
we review subjective deliberate indifference after

a jury trial (rather than after a bench trial). For
when a jury finds that a defendant was deliber-
ately indifferent, we don’t retrace this finding de
novo; we review the jury’s finding for sufficient
evidence. See Carswell v. Bay Cty., 854 F.2d 454,
457 (11th Cir. 1988) (affirming a jury’s finding of
deliberate indifference because there was suffi-
cient evidence to reach that conclusion). Why
would we review subjective deliberate indiffer-
ence for sufficient evidence after a jury trial, but
de novo after a bench trial? The answer is simple:
We don’t. We have never suggested in these cases
that we somehow revisit the factual finding of
subjective deliberate indifference de novo when
reviewing the “ultimate” Eighth Amendment
violation. And the majority does not point us to a
single Eleventh Circuit case that does so.

Turning to the second paragraph in its foot-
note, the majority claims that there is no way that
the purportedly “mindless, mechanical box-
checking” that I described above marks the extent
of our de novo review over the ultimate Eighth
Amendment violation. See supra at 61-62. This is
a mountain made out of a molehill—of course our
de novo review has less teeth here than in most
constitutional cases. For one, the defendants here
have conceded that the objectively-serious-need
element—one we review de novo—is met, leav-
ing us little to review on that side of the coin. For
another, our precedent has set up a clear, two-part
test for establishing an Eighth Amendment viola-
tion, and one of those parts is a fact question,
leaving little to ultimately review de novo. See
Thomas, 614 F.3d at 1312. In other cases, like an
Equal Protection challenge or a Due Process case,
our ultimate review of the constitutional violation
driving the preliminary injunction is far more
searching—the questions there are almost entirely
legal. But a finding of subjective deliberate indif-
ference is different; it is heavily fact-intensive. See
Greason, 891 F.2d at 837. Though we are just as
equipped as the district court to decide the legal
question of whether a medical need is objectively
serious, the district court is far better situated to
analyze the subjective, state-of-mind question of
a prison official’s deliberate indifference. See
Salve Regina, 499 U.S. at 233 (noting that defer-
ence is warranted when the district court is better
positioned decide the issue, as it is when applying
a fact-dependent legal standard). So our “ulti-
mate” de novo review, in the deliberate-indiffer-
ence context, is understandably more limited.

As its parting word, the majority notes that the
First Circuit, sitting en banc, rejected clear-error
review for subjective deliberate indifference,
ultimately applying the de novo review the major-
ity applies here. See Kosilek v. Spencer, 774 F.3d
63, 84 (1st Cir. 2014) (en banc). But that’s be-
cause the First Circuit concluded that deliberate
indifference is a “[s]ubsidiary legal question,” not
a fact question. Id. That is, word for word, the
opposite of what we held in Thomas. See 614 F.3d
at 1312. The First Circuit also justified its de novo
review of the deliberate-indifference finding by
citing our statement in Thomas that the “ultimate
legal conclusion of whether prison administrators
have violated the Eighth Amendment is reviewed
de novo.” 774 F.3d at 84. But, as explained above,

Thomas’s ultimate-de-novo-review rule only
extends to the district court’s application of the
objective and subjective elements; it does not
empower us to rereview the subjective-deliberate-
indifference-finding de novo. See supra at 60-62,
65-69. Finally, the Kosilek court was sitting en
banc; was not bound by prior precedent; and, so
far as Kosilek explains, did not have precedent
squarely holding that deliberate indifference is a
question of fact reviewed for clear error. We, in
contrast, are not sitting en banc; are bound by
prior precedent; and do have precedent squarely
on point. See Thomas, 614 F.3d at 1312. So
Kosilek holds no weight in this analysis.13

*    *    *
In the end, “our first obligation—our oath” is

to follow the law. Majority Op. at 39 (citing 28
U.S.C. § 453). In the Eleventh Circuit, that means
following prior precedent. Thomas holds that
subjective deliberate indifference is a question of
fact that we review for clear error. We cannot
refuse to apply this holding simply because we
disagree. Nor can we reanalyze the issue for
ourselves to overrule the prior panel. If the major-
ity has concerns about our precedent, it should
voice those concerns separately for our en banc
court. And it may have the chance to do just that,
as its disregard for our precedent has no doubt
transformed this routine deliberate-indifference
case into one justifying en banc review.

C.
Having minted a new standard of review, the

majority applies it to reverse the district court at
the last deliberate-indifference step: Whether the
FDC “disregarded” a substantial risk of harm by
“more than mere negligence.” The district court
found that the FDC had for two reasons. First, the
FDC denied social transitioning because it blindly
deferred to the FDC’s clothing policy, effectively
enacting a blanket ban on social transitioning
without case-specific medical or security judg-
ment. Second, the FDC denied Keohane access to
medical personnel competent enough to realize
that she needs to transition to avoid severe self-
harm. Reviewing de novo, the majority replaces
these findings with its own. It concludes that the
FDC denied treatment because medical profes-
sionals disagreed with Keohane about her need to
transition and because the FDC concluded that the
security risks of the treatment were too great.

To reach that conclusion, though, our prece-
dent compels the majority to hold that the district
court’s findings were clearly erroneous. See
Pelphrey, 547 F.3d at 1268. The majority doesn’t
do so (and its cursory footnote is no substitute for
true clear-error review). See Majority Op. at 29
n.8. In reality, the majority takes the issue up
anew, concluding that it “simply cannot say that
the FDC consciously disregarded a risk of serious
harm by conduct that was more than mere negli-
gence.” Majority Op. at 37 (internal quotation
mark omitted).

As I explain below, that is the wrong ap-
proach. Because both of the district court’s find-
ings hold substantial footing in the record, we
must affirm. See Pelphrey, 547 F.3d at 1268.

1.
I’ll start with the blanket-ban finding. The
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denial of medical care based on blind deference to
a blanket rule, rather than on an individualized
medical determination, violates the Eighth
Amendment. See Kosilek, 774 F.3d at 91; Roe v.
Elyea, 631 F.3d 843, 862 (7th Cir. 2011); Colwell
v. Bannister, 763 F.3d 1060, 1068 (9th Cir. 2014);
Soneeya v. Spencer, 851 F. Supp. 2d 228, 247 (D.
Mass. 2012); Brooks v. Berg, 270 F. Supp. 2d
302, 310 (N.D.N.Y. 2003) (vacated in part on
other grounds). So does denying treatment for
non-medical reasons. McElligott, 182 F.3d at
1255. The district court found that the FDC re-
fused to consider Keohane’s need for social
transitioning because treatment team members
blindly deferred to prison policy, without evaluat-
ing her specific circumstances. That conduct
arises to subjective deliberate indifference. See
Kosilek, 774 F.3d at 91; McElligott, 182 F.3d at
1255. And the record supports this finding.

For starters, one member of Keohane’s treat-
ment team admitted that she “never assessed
whether Ms. Keohane has a mental-health need
for longer hair or access to female undergarments
because . . . [the FDC’s] policies prohibit these
things.” She also admitted that she doesn’t think
the FDC would even permit a medical pass for
social transitioning, and so she focused
Keohane’s therapy “on coping without access to
this particular treatment.” The FDC’s regional
medical director further testified that she did not
consider any medical exceptions to the FDC’s
clothing policy. And another member of
Keohane’s treatment team even conceded that the
team discussed whether Keohane needed access
to female clothing, but ultimately concluded that
“it is out of our hands, that we understand, but
there’s nothing we can do.”

Perhaps more concerning, these blanket
denials didn’t start from the bottom; they came
from the top. The district court found that the
FDC’s final decisionmaker—its chief medical
officer—would have refused an exception even if
treatment team members had recommended it,
solidifying the FDC’s blanket ban on social
transitioning. Indeed, the officer testified that it
would be a “hard sell” for him to grant a medical
exception for social transitioning, regardless of
the inmate’s particular needs. The district court
also found that the officer made this decision
without considering Keohane’s specific circum-
stances, as he “has never decided this issue, nor
has he been presented with any medical request
for any exceptions to security policies to allow for
social transitioning.”14

Given the testimony from treatment team
members and the chief medical officer’s steadfast
and unreasoned refusal to consider social-
transitioning treatment, the record supports the
district court’s finding that the FDC categorically
denied Keohane treatment under a blanket policy,
without considering her individual circumstances.
As all agree, “responding to an inmate’s acknowl-
edged medical need with what amounts to a
shoulder-shrugging refusal even to consider
whether a particular course of treatment is appro-
priate is the very definition of ‘deliberate indif-
ference’—anti-medicine, if you will.” Majority
Op. at 14. Since this finding is not clearly errone-

ous, we must affirm it, even if we would have
found differently. See Multiponics, 622 F.2d at
723.

And yet the majority does find differently: It
crowns security king. Citing out-of-circuit prece-
dent, the majority holds that the FDC can shrug
off Keohane’s medical need if it decides that the
security risks of the treatment outweigh its neces-
sity. See Kosilek, 774 F.3d at 92. We need not get
into the limits of this rule today,15 because that’s
not what happened here. More specifically, that’s
not what the district court found happened here.
The district court did not conclude that the FDC
denied treatment because it considered Keohane’s
need for social transitioning and decided that the
security risks outweighed her need. The court
found that the FDC did not consider necessity or
security at all when denying treatment, because
prison officials blindly deferred to the FDC’s
clothing policy. Said differently, prison officials
denied treatment because of the policy, not be-
cause of their views on her need for the treatment
or the security risks it presents.

That situation fails even under Kosilek, the
case from which the majority draws its security
exception. Kosilek held that so “long as prison
administrators make judgments balancing secu-
rity and health concerns that are ‘within the realm
of reason and made in good faith,’ their decisions
do not amount to a violation of the Eighth Amend-
ment.” Id. A fair enough rule—prison administra-
tors can of course balance a prisoner’s need for
treatment with security concerns and fairly con-
clude that the risks outweigh the need. But the
prison must “balance” the competing interests—
something that the district court found the FDC
did not do. In the district court’s view, the FDC
did not balance Keohane’s medical needs with
prison security and decide that security carried the
day. Prison officials denied treatment solely
because they thought prison policy forbade social
transitioning—the strength of Keohane’s medical
need had nothing to do with it. A prison cannot
balance security over medical necessity if it never
factored medical necessity into the analysis. So
the district court’s finding that the FDC failed to
consider Keohane’s medical need when denying
her treatment precludes the FDC from claiming
that security won the day, leaving it liable for its
deliberate indifference. See id. at 91; Roe, 631
F.3d at 862; Colwell, 763 F.3d at 1068;
McElligott, 182 F.3d at 1255; Soneeya, 851 F.
Supp. 2d at 247.

Worse, the FDC didn’t just fail to consider
Keohane’s medical need; it failed to consider
security too. Prison officials did not evaluate the
security risks of social transitioning and deem
them too great—they assumed that FDC policy
would always forbid the treatment, and that was
the end of it. Based on this belief, treatment team
members “couldn’t even fathom requesting an
exception to [the policy] even if the inability to
socially transition drives a patient to suicide.” Nor
did they elevate the issue to the chief medical
officer—the one who has the final say on granting
medical exceptions to security policy. So far as
her treatment team was concerned, “Keohane
simply can’t transition because [the FDC] does

not permit inmates housed in its male facilities
access to the clothing and grooming standards it
applies to female inmates.” A weighing of secu-
rity risks had no role in the matter.

Adding insult to injury, treatment team mem-
bers were wrong that security policy always
forbids social transitioning. Contrary to their
view, the FDC’s security representative testified
that medical staff—not security staff—has the
ultimate say in granting a medical exception to
prison security policy. The representative even
listed examples of how the FDC could accommo-
date social transitioning, despite potential security
risks. The FDC’s chief medical officer affirmed
this procedure, testifying that medical (not secu-
rity) makes the final call when it comes to medical
exceptions. And the FDC confirmed this proce-
dure yet again here, stipulating that it would
accommodate social transitioning “if having
longer hair or female undergarments or makeup
were deemed to be medically necessary for an
inmate with gender dysphoria.”16

In sum, then, medical staff, not security policy,
has the final say on whether security risks out-
weigh medical need. Yet, in a catch-22, medical
staff denied social transitioning here because they
thought that security policy barred social
transitioning. And while the staff pointed fingers,
no one evaluated whether the security risks of
social transitioning outweighed Keohane’s spe-
cific medical need.

Which brings us to what distinguishes this
case from Kosilek. There, unlike here, the record
showed that prison officials extensively consid-
ered the inmate’s medical need and whether the
requested treatment would create security con-
cerns, ultimately concluding that the need was too
little and the concerns were too great. See Kosilek,
774 F.3d at 73-75, 79-84 (chronicling the prison’s
in-depth security balancing); id. at 95 (“[T]he
[prison] testified consistently that it believed the
postoperative security concerns surrounding
Kosilek’s treatment were significant and problem-
atic.”). The record here shows, by contrast, that
Keohane’s medical need and the security risks of
her treatment played zero part in the FDC’s deci-
sion to withhold social transitioning. That deci-
sion was driven by blind deference to FDC policy,
without regard for medical need, no matter how
dire the straits.

In the end, the district court said it well:
“What’s clear from the treatment team’s testi-
mony is that everybody knows Ms. Keohane has
harmed herself and attempted suicide, but still,
nobody has requested any exceptions to [the
FDC’s] male grooming and clothing policies to
treat her gender dysphoria.” They failed to do so
not because they balanced security risks with
individual medical need, but because they (erro-
neously) thought that prison policy forbade social
transitioning, regardless of the circumstances.
That situation does not fall within Kosilek’s
security exception. It is a categorical, blanket ban
on social transitioning and a level of disregard that
rises above mere negligence. See id. at 91;
Colwell, 763 F.3d at 1068; McElligott, 182 F.3d
at 1255. Since this finding is well supported by
the record, we must affirm. See Pelphrey, 547
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F.3d at 1268.

2.
Next is the incompetent-personnel finding. A

prison official disregards a substantial risk of
harm by more than mere negligence when the
official provides physicians who are incompetent
to adequately treat a prisoner’s serious medical
need. See Ancata v. Prison Health Servs., Inc.,
769 F.2d 700, 704 (11th Cir. 1985). The record
shows that Keohane’s treatment team was not
qualified to treat her illness and thus provided
subpar care. As the district court found, no mem-
ber of Keohane’s treatment team had ever treated
a pre-transition patient with gender dysphoria. In
fact, most of her team members had never treated
a patient with gender dysphoria, period. Team
members were not trained in the World Profes-
sional Association for Transgender Health
(WPATH) standards—standards that the district
court (and many others) have found authoritative
for treating gender dysphoria in prison. See also
Edmo v. Corizon, Inc., 935 F.3d 757, 769 (9th Cir.
2019) (collecting cases). Keohane’s treatment
team leader conceded that she was not qualified to
decide whether Keohane needed social
transitioning. And the FDC’s chief medical
officer admitted that he “doesn’t know one way or
the other if social transitioning is helpful in treat-
ing gender dysphoria,” even though that treatment
is standard for treating the illness.

To this adds that the FDC’s staff psychia-
trist—a psychiatrist the FDC brought in post-
litigation to say that Keohane doesn’t need social
transitioning—admitted that he lacked knowledge
about the proper standard of care for gender
dysphoria, that he had only read the parts of
Keohane’s record relevant to her psychiatric need
(Keohane has never taken psychiatric medication
while in FDC custody), and that he had never
before “evaluated anyone in prison to determine
a medical need for access to clothing or grooming
standards to treat gender dysphoria.” This led the
district court to fairly conclude that his views
deserved little, if any weight.

Prison officials have a tough job, but the
Constitution requires that they be prepared to treat
the inmates they take into their custody. See
Ancata, 769 F.2d at 704. The record here shows
that the FDC was ill-equipped to treat Keohane’s
gender dysphoria, which ultimately led it to
withhold necessary social-transitioning treatment.
The district court was therefore within its bounds
to find that the FDC’s incompetence arose to
disregard by more than mere negligence. And the
majority’s paragraph-long footnote replacing this
detailed finding with its own only confirms that
the majority is not reviewing for clear error, as it
must under our precedent. See Thomas, 614 F.3d
at 1312.

3.
Despite the district court’s findings, the major-

ity colors this case one of disagreement, not
disregard. The argument is this: The FDC did not
disregard a substantial risk of harm by more than
mere negligence, because “members of
Keohane’s medical-treatment team, Wexford’s
staff psychiatrist, the FDC’s chief clinical officer,

and the FDC’s retained expert” merely disagreed
with Keohane and genuinely believed that hor-
mone therapy sufficed to treat her gender
dysphoria. The majority also taps Kosilek again
for help, claiming that there, as here, medical
officials disagreed over the right course of treat-
ment.

This analysis is off for a few reasons. Chief
among them, and as I said before, the district court
found that the treatment team’s position on
Keohane’s need for social transitioning played
zero role in its decision to withhold treatment.
Without ruling that this finding was clearly erro-
neous, we cannot hold that the district court’s
ruling was incorrect. See Pelphrey, 547 F.3d at
1268.

At any rate, the majority couldn’t hold that the
court’s findings were clearly erroneous even if it
applied the right standard. This is because there is
no genuine dispute or difference in medical
opinion in this record. Both experts agreed at trial
that Keohane should have this treatment. Team
members recognized that Keohane remained in
pain despite hormone therapy and knew that
social conditioning could help her pain. And the
district court found that the few officials who said
social transitioning was unnecessary were incom-
petent and incredible.

Starting with the experts, Keohane’s trial
expert testified that social transitioning was
medically necessary to treat Keohane’s severe
gender dysphoria. The FDC’s trial expert also
testified that medically necessary treatment can be
treatment that is “psychologically pleasing to the
patient” (sensible enough—gender dysphoria is,
of course, a psychological illness). The expert
then agreed that letting Keohane wear female
underwear and grow out her hair would be “psy-
chologically pleasing” to her. He also noted that
Keohane could be vulnerable to “acute decom-
pensation” and would have “a suicidal ideation
and crisis” if she were denied access to social
transitioning. Given that the experts agreed that
this treatment would be deeply helpful for
Keohane’s mental state (and that she would be at
great risk of self-harm without it), the court fairly
found that “[e]xperts on both sides agreed at trial
that [the FDC] should allow Ms. Keohane access
to female clothing and grooming standards to treat
her gender dysphoria.”17

Along with this, treatment team members
knew that Keohane remained in serious pain
despite receiving hormone therapy. They knew
that she still suffered from suicidal ideation and
severe psychological harm. They also knew the
cause of this pain: Keohane’s inability to express
herself as a woman. Keohane told them so in
grievance after grievance. She told them again at
trial. And her words weren’t her only symptoms.
She also tried to kill herself twice after a string of
forced haircuts—first by hanging herself with a
sheet from her bunk, and then by tying a pants leg
around a door handle, tying the other leg around
her neck, and sitting down on the floor to cut off
the blood flow.

And that’s not all treatment officials knew.
They also knew that social transitioning is an
effective way to treat gender dysphoria. Accord-

ing to one team member, “[i]t allows you to
express yourself in the gender that you feel your-
self to be . . . [and i]t helps with self-esteem, it
helps with expression, [and] it helps with . . .
emotions.” Team members also knew that an
individual may need both hormone therapy and
social transitioning to adequately treat the disease.

To be sure, there were a few prison officials
who testified that they don’t think Keohane needs
social transitioning. Putting aside the fact that this
is not why they denied her treatment, see supra at
72-79, the district court also found them incompe-
tent and their views incredible. Some of these
officials think that a treatment is not medically
necessary unless it is a matter of life or death—a
frighteningly incorrect view of medical necessity.
See Keohane, 328 F. Supp. 3d at 1310; Gayton v.
McCoy, 593 F.3d 610, 620 (7th Cir. 2010) (“A
medical condition need not be life-threatening to
be serious; rather, it could be a condition that
would result in further significant injury or unnec-
essary and wanton infliction of pain if not
treated.”). These witnesses also lack experience
with WPATH standards and gender dysphoria in
general. See supra at 79-81. And the court gave
“little if any weight” to the FDC’s staff-
psychiatrist-turned-armchair-quarterback, be-
cause he was not an expert, was not a treating
physician, had spoken with Keohane for less than
an hour, had not reviewed Keohane’s history of
self-harm, and had reviewed only the psychiatric
section of her chart (even though she has never
taken psychiatric medicine while in FDC cus-
tody). So even if medical disagreement could
have played into the FDC’s social-transitioning
ban (it did not), there is still no credible medical
testimony in this record saying that Keohane does
not need social transitioning. As the reviewing
court, we must respect these credibility determi-
nations, not remake them. See Salve Regina, 499
U.S. at 233.

Which again brings us to why Kosilek does not
apply. There, unlike here, the record showed that
medical officials were genuinely and fervently
divided on the appropriateness of gender-reas-
signment surgery. Several prison doctors con-
cluded, without reservation, that gender-reassign-
ment surgery was not medically necessary. One
doctor even testified that surgery was the wrong
treatment for the prisoner. Kosilek, 774 F.3d at 72.
There was also a decreased risk of self-harm, as
the prisoner had not tried to harm herself through-
out her twenty-year incarceration. Id. at 69.

We have just the opposite. Keohane’s self-
destructive tendencies have only ramped up in
recent years. See supra at 52, 83. Keohane’s
expert says social transitioning is medically
necessary. The FDC’s expert testified that social
transitioning would be “psychologically pleas-
ing” for Keohane, which, in the expert’s view, can
be a medically necessary treatment for a psycho-
logical illness like gender dysphoria. And every-
one on Keohane’s treatment team failed to factor
Keohane’s need for the treatment into their deci-
sions (either because of unyielding deference to
prison policy or a warped view of medical neces-
sity and Keohane’s medical situation).

Given all this, the district court was within its
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bounds to find that the FDC denied treatment not
because of a genuine belief that social
transitioning was unnecessary, but because of
blind deference and medical incompetence. The
majority does not explain how these findings lack
record support. Nor could it, as it is ill-suited to
make the credibility determinations that were key
to this case. See Salve Regina, 499 U.S. at 233.
Yet it beats on anyway, annexing the district
court’s role to reweigh the evidence, remake the
credibility determinations, and thus refind de
novo that there was no disregard by more than
mere negligence. Contra Pelphrey, 547 F.3d at
1268.

4.
To wrap up, the majority tries to distinguish

several cases holding that the failure to provide
social-transitioning treatment arises to deliberate
indifference. In footnote 11, it gives three reasons
for why these cases do not apply. Each reason
falls flat.

First, the majority says that, in those cases,
medical providers all agreed that a certain medical
treatment for gender dysphoria was medically
necessary, while here they don’t. That is both
wrong and irrelevant. It is wrong because medical
providers in those cases did not all agree that a
given type of treatment was necessary. See, e.g.,
Hicklin v. Precynthe, 2018 WL 806764, at *12
(E.D. Mo. Feb. 9, 2018) (noting that the regional
medical director in that case stated that permanent
hair removal was not medically necessary). And
it is irrelevant because, again, the views of
Keohane’s treatment team had no role in its
decision-making. Team members blindly deferred
to prison policy, which caused them to deny care.
As shown in the cases that the majority tries to
distinguish, that level of neglect arises to deliber-
ate indifference. See, e.g., Kosilek, 774 F.3d at 91;
Soneeya, 851 F. Supp. 2d at 247.

Second, the majority claims that prison offi-
cials in those cases denied care under a blanket
ban, but here the FDC has rescinded the freeze-
frame policy and has conceded that it will grant
exceptions if social transitioning is medically
necessary. This is a misdirection. The FDC’s
freeze-frame policy has nothing to do with its
general security policy requiring all inmates to
dress as their biological sex. And the district court
found that the treatment team here denied treat-
ment under a blanket ban. See supra at 72-79.
Given the treatment team’s unwavering deference
to FDC policy and the chief medical officer’s
staunch refusal to provide social transitioning in
any circumstance, the court was right to treat
Keohane’s case as a blanket-ban case. See, e.g.,
Soneeya, 851 F. Supp. 2d at 247.

Third, the majority says that it was clear in
those cases that the patient’s health was declining,
but here the evidence shows that Keohane’s
symptoms improved after she received hormone
therapy. That distinction is hollow for two rea-
sons.

One, it can be true that Keohane’s treatment
team knew that hormone therapy was helping and
also knew that she still suffered from significant
distress due to her lack of social transitioning.
These facts are not mutually exclusive—although

Tylenol dulls the pain of a gunshot wound, the
patient still needs stitches. See Ancata, 769 F.2d at
704 (“Although the plaintiff has been provided
with aspirin, this may not constitute adequate
medical care. If, ‘deliberate indifference caused an
easier and less efficacious treatment’ to be pro-
vided, the defendants have violated the plaintiff’s
Eighth Amendment rights by failing to provide
adequate medical care.”); Soneeya, 851 F. Supp.
2d at 246-50 (holding that a blanket ban on laser
hair removal and surgery arose to deliberate
indifference even though the transgender plaintiff
was receiving some treatment, including psycho-
therapy and hormones).18 So it does not matter if
Keohane’s treatment team believed that hormone
therapy was helping. That evidence does not
detract from the evidence showing that the FDC
also knew that Keohane was still suffering from
her inability to transition and yet did nothing more
to treat her pain.

Two, the district court found that the FDC
knew that Keohane was suffering greatly because
of its refusal to provide social transitioning. See
Keohane, 328 F. Supp. 3d at 1314-15; supra at
83. The court also discredited testimony from
treatment team officials claiming that they
thought hormone therapy was enough to treat her
pain. See supra at 83-84. So the majority is again
disregarding the district court’s finding (without
engaging in meaningful clear-error review) and
placing greater weight on facts it prefers. Contra
Pelphrey, 547 F.3d at 1268.

Despite the majority’s framing, this case is
very similar to cases across the country holding
that the categorical refusal to adequately treat
gender dysphoria amounts to deliberate indiffer-
ence. See, e.g., Hicklin, 2018 WL 806764, at *11
(“Ms. Hicklin has presented compelling evidence
that Defendants’ refusal to provide her with
hormone therapy after her diagnosis is based on
the Policy rather than on a medical judgment
concerning Ms. Hicklin’s specific circum-
stances.”); Soneeya, 851 F. Supp. 2d at 248 (“The
DOC cannot, therefore, claim that Ms. Soneeya is
receiving adequate treatment for her serious
medical needs because it has not performed an
individual medical evaluation aimed solely at
determining the appropriate treatment for her GID
under community standards of care.”).

In fact, a recent Ninth Circuit opinion high-
lights the ways the majority has gone wrong. See
Edmo, 935 F.3d 757. Our sister circuit there
affirmed a district court’s holding that the failure
to provide gender-reconstruction surgery arose to
deliberate indifference, and it did so on a similar
posture. There, as here, the state argued that theirs
was simply a case of dueling medical opinions.
And there, as here, the district court found that this
was not so, crediting the prisoner’s experts’ view
that surgery was medically necessary, and dis-
crediting the state’s experts because they lacked
necessary experience.

On appeal, the Ninth Circuit took the district
court’s credibility findings as true, recognizing
that, absent clear error, “it is not our role to reeval-
uate them.” Id. at 787. Given the district court’s
findings, the appellate court agreed that surgery
was medically necessary. Id. at 790. Then—again

lending deference to the district court’s find-
ings—the appellate court affirmed that the state
was deliberately indifferent to the prisoner’s
serious medical need because the state knew that
the prisoner had engaged in substantial self-harm
due to her gender dysphoria and yet continued to
provide ineffective treatment. Id. at 793. Finally,
the court rejected the argument that, since the state
had provided at least some treatment for gender
dysphoria, it was not deliberately indifferent to
the prisoner’s medical needs. In doing so, the
appellate court recognized that the “provision of
some medical treatment, even extensive treatment
over a period of years, does not immunize offi-
cials from the Eighth Amendment’s require-
ments.” Id. Because the state did not provide
medically necessary care—there, gender-recon-
struction surgery—it was liable for deliberate
indifference, even if it provided other care.

The Ninth Circuit got it right, and its analysis
leads us to the right result here. The district court
found that FDC officials deferred to a blanket
policy and were incompetent to treat Keohane’s
gender dysphoria. It also found that, for both
those reasons, they denied her access to social
transitioning—a treatment that the district court
found as medically necessary to treat Keohane’s
gender dysphoria. That amounts to deliberate
indifference. See Kosilek, 774 F.3d at 91;
McElligott, 182 F.3d at 1255. And none of these
findings are clearly erroneous, because they rest
on a wealth of evidence, and because they neces-
sarily rely on the district court’s credibility
determinations—determinations that we are not
equipped to make. See Salve Regina, 499 U.S. at
233. As a result, I would affirm.19

*    *    *
Our role on appeal is not to reweigh the evi-

dence or recreate factual findings. That is for good
reason: We did not attend the hearing; we did not
hear the testimony; we did not see the record
develop. We must therefore defer to the district
court’s findings, accepting them as true unless the
record leaves us with a firm and definite convic-
tion that the court made a mistake. It does not
matter if, after reviewing the record, we would
have found differently. See Multiponics, 622 F.2d
at 723 (“Merely because a reviewing Court on the
same evidence may have reached a different result
will not justify setting a finding aside.”). All that
matters is that the record supports the district
court’s findings of fact. See id.

The majority ignores this standard of review
today, turning our court into a district court in the
process. It does not explain how the district
court’s findings on deliberate indifference lack
support; it simply believes that its own findings
are better. That is not the law. Because this record
supports the district court’s findings, we should
affirm them, not shake the magic 8-ball until it
gives us a different result. And on those findings,
the FDC is liable for deliberate indifference to
Keohane’s gender dysphoria. I dissent.
))))))))))))))))))

1In Bonner v. City of Prichard, we adopted as
binding precedent all decisions of the former Fifth
Circuit handed down before October 1, 1981. 661 F.2d
1206, 1209 (11th Cir. 1981) (en banc).

2There was good reason to do away with the



Headnotes and indexes are copyrighted and may not be duplicated by photocopying, printing,
or other means without the express permission of the publishers. 1-800-351-0917

U.S. COURT OF APPEALS, ELEVENTH CIRCUIT 28 Fla. L. Weekly Fed. C911

unambiguous-termination two-step. Our prior
unambiguous-termination analysis ran confusingly
parallel to other standards for deciding mootness after
the government’s voluntary cessation. Compare Doe,
747 F.3d at 1322-23 (holding that the unambiguous-
termination test is the proper standard for deciding
whether a case is moot after the government’s voluntary
cessation), with Troiano, 382 F.3d at 1283-84 (holding
that whether “there is a substantial likelihood that the
offending policy will be reinstated if the suit is termi-
nated” is the proper standard for deciding whether a case
is moot after the government’s voluntary cessation).
The unambiguous-termination analysis was also redun-
dant in two ways. For one, the first of the three factors
for determining whether the government unambigu-
ously terminated its conduct was, paradoxically,
whether the government unambiguously terminated its
conduct. See Doe, 747 F.3d at 1322-23. For another, the
three factors that went into the unambiguous-termina-
tion analysis were the same factors that went into the
later reasonable-basis-for-recurrence analysis, making
the second step effectively redundant. See id. By
streamlining the test to focus on the broad factors we’ve
typically relied on, our en banc court eliminated this
redundancy while reaffirming that the government must
still unambiguously terminate its conduct to survive the
voluntary-cessation analysis. See Flanigan’s, 868 F.3d
at 1257.

3The majority says that the government’s current
beliefs about the constitutionality of its action have
“little, if anything” to do with the voluntary-cessation
analysis. Majority Op. at 19-20. That is an overstate-
ment. To be sure, Flanigan’s concluded that the govern-
ment’s current beliefs there provided “only weak
evidence, if any” that its termination was unambiguous.
868 F.3d at 1262. Yet we did not blink this consider-
ation out of existence (and overrule years of precedent
in the process). See Sheely, 505 F.3d at 1187; ACLU,
999 F.2d at 1494-95. Rather, we noted that this evidence
in Flanigan’s paled alongside strong evidence of
unambiguous termination, including a public repeal and
a unanimous and public adoption of a resolution sup-
porting the repeal. See 868 F.3d at 1262. As I explain
below, we have none of those safeguards here. See infra
at 52-56. We have long known that a party is more likely
to pursue a practice it believes is lawful than one it
thinks is not. See Sheely, 505 F.3d at 1187; ACLU, 999
F.2d at 1494-95. So the FDC’s current beliefs hold
weight in the unambiguous-termination analysis.

4In this step, the majority analyzes the repeal of the
policy and the government’s promise not to revert to it
old ways. Since those issues are relevant to my analysis
of Doe and Flanigan’s, see infra at 52-56, I will discuss
them there to avoid repetition.

5The majority claims that the district court did not
find this “lone [inconsistent application] probative” to
the mootness analysis. Majority Op. at 21-22. But the
majority is incorrect. The district court relied on this
evidence to conclude that the FDC failed to establish an
unambiguous termination. See Keohane v. Jones, 328 F.
Supp. 3d 1288, 1300 (N.D. Fla. 2018) (“Given [a host of
other reasons] and at least one instance of inconsistent
application of the new policy, this Court finds Defen-
dant has failed to establish an ‘unambiguous termina-
tion’ . . . .” (emphasis added)). True, the district court
said that it would be “hard pressed to find that evidence
of one mistake . . . is sufficient” standing alone to find
against the government. Id. at 1299. But it noted that
this evidence doesn’t stand alone; “this drop of evidence
only adds to the tidal wave of other circumstances
crashing down on [the FDC’s] mootness argument.” Id.
So contrary to the cropped picture the majority presents,
the full frame shows that the district court did rely on
this information, as should we.

6In fact, the FDC even concedes that the district
court’s findings are not clearly erroneous. See Oral

Argument at 13:40-14:50 (conceding in response to a
question about the clearly erroneous standard that we
should “just give the judge those factual findings” and
move on to the legal merits of the deliberate-indiffer-
ence analysis).

7The majority also emphasizes the supposed hoops
the FDC would need to jump through to bring back the
policy, but a review of the oral-argument recording
reveals that all it would take is a run-of-the-mill internal
review. See Oral Argument at 4:23. Apparently, this
doesn’t take awfully long, given that the FDC changed
the freeze-frame policy in just two-months’ time. So the
protection that these procedural hurdles offer is slight,
if any at all.

8As for the merits of these claims, I agree with the
majority that the FDC was deliberately indifferent to
Keohane’s serious medical need when it subjected her
to the freeze-frame policy. I would also affirm that the
failure to provide hormone therapy, despite Keohane’s
undisputed need for the therapy, arises to deliberate
indifference. Because the majority does not dispute
these conclusions, I will not analyze them further.

9We review any underlying fact issues—like what
the medical need is—for clear error. See Thomas, 614
F.3d at 1307.

10The majority rightly assumes that the FDC knew
that Keohane’s gender dysphoria put her at substantial
risk of self-harm, which satisfies the first subpart. See
Majority Op. at 30.

11Indeed, I’m curious how the majority thinks these
standards work otherwise. What is the point of initial
clear-error review for a finding of subjective deliberate
indifference if we review that finding again de novo
when we review the ultimate Eighth Amendment
violation? The majority doesn’t tell us. It simply recites
these two standards, with no attempt to make sense of
how they work together, and chooses the one endowing
it with a greater level of review.

12At any rate, the Supreme Court cases the majority
cites did not arise in the context of deliberate indiffer-
ence. See Majority Op. at 28-29 n.8 (citing cases in the
excessive-fine, punitive-damages, and probable-cause
contexts). Crafting a standard of review is a context-
specific inquiry, so we have no clue whether the Su-
preme Court would apply clear-error or de novo review
to a deliberate-indifference finding. Thankfully, we
need not read any tea leaves—Thomas already con-
cluded that clear error is the right standard of review in
our circuit. But the majority’s reliance on off-point
Supreme Court precedent shows that its analysis is “less
an application of existing precedent than a prediction of
what the Supreme Court will hold [should] it choose[ ]
to address this issue in the future.” United States v.
Greer, 440 F.3d 1267, 1275 (11th Cir. 2006) [19 Fla. L.
Weekly Fed. C312a]. This, we have held, the majority
cannot do. See Lambrix, 776 F.3d at 794.

13Another important fact: The First Circuit decided
Kosilek with a bare 3-2 majority, and the two dissenting
judges strenuously dissented from the majority’s de
novo review of the subjective-deliberate-indifference
finding. Since we are not sitting en banc, I need not
explain—as the Kosilek dissenters did—why a court
might conclude that subjective deliberate indifference
is a finding best reviewed for clear error. But there are
indeed reasons why a court might do so. See 774 F.3d at
98-100 (Thompson, J., dissenting). As Justice Scalia
noted in Ornelas v. United States, “[l]aw clarification
requires generalization, and some issues lend them-
selves to generalization much more than others.” 517
U.S. 690, 703 (1996) (Scalia, J., dissenting). When the
issues are fact-specific and not easy to generalize,
“probing appellate scrutiny will not contribute to the
clarity of legal doctrine” and deference to the district
court is warranted. Salve Regina, 499 U.S. at 233. A
subjective-deliberate-indifference inquiry is fact-
specific, motive-based, and not due for easy generaliza-

tion. One could thus say that deference to the district
court is warranted, as an appellate court cannot “hope to
match the district judge’s expertise in these areas.”
Kosilek, 774 F.3d at 100. But we need not say that—we
have already made that determination. See Thomas, 614
F.3d at 1312.

14Alongside this, the district court found that the
chief medical officer’s prejudgment was also born of
“ignorance of gender dysphoria and bigotry toward
transgender individuals in general,” further leading the
court to conclude that the medical officer’s refusal to
provide treatment was categorical and not based on
medical need. The record supports this finding as well.
See Keohane, 328 F. Supp. 3d at 1306 & n.11 (noting
that the medical officer “thinks treating gender
dysphoria by encouraging the transition of gender roles
‘goes against nature’ ” and that the officer admits that
his religion plays into his views on transgender people
in general).

15Although there must be some limits—I would be
deeply troubled if the majority thought that a prison can
withhold truly life-saving treatment for security’s sake.
See Brown v. Plata, 563 U.S. 493, 511 (2011) [22 Fla. L.
Weekly Fed. S995a] (“A prison that deprives prisoners
of basic sustenance, including adequate medical care, is
incompatible with the concept of human dignity and has
no place in civilized society.”).

16This policy makes sense. When “society takes
from prisoners the means to provide for their own
needs,” prisons must provide the “necessary medical
care.” Plata, 563 U.S. at 510. If necessary medical care
creates security concerns, the prison must make accom-
modations. The FDC does just that: If medical officials
say something is medically necessary, security officials
make it work. But security officials never considered
how to make social transitioning work here, because the
treatment team never tried to seek an exception. Even
though the FDC’s own policy makes clear that security
bends the knee to medicine, Keohane’s treatment team
washed its hands of the matter the moment it concluded
that FDC policy forbids social transitioning. That arises
to deliberate indifference. See Kosilek, 774 F.3d at 91.

17The majority thinks that I believe an inmate is
always entitled to medical care that is “psychologically
pleasing.” I believe no such thing. My view—and what
the law requires—is that a prison must provide an
inmate with medical care that is psychologically pleas-
ing if that care is medically necessary. See Plata, 563
U.S. at 510. Here, the FDC’s expert opined that care that
is “psychologically pleasing” can be medically neces-
sary for a patient with gender dysphoria. Given this
testimony, the expert’s accompanying testimony, and
other medical testimony in the case, the district court
found that there was no genuine dispute: Social
transitioning is medically necessary to treat the psycho-
logical harm flowing from Keohane’s severe gender
dysphoria. So, to be clear, it does not matter if care is
pleasing to an inmate; all that matters is whether the care
is medically necessary. For a psychological illness like
gender dysphoria, then, it makes perfect sense that
medically necessary treatment might be treatment that
eases the inmate’s psychological pain.

18See also De’lonta v. Johnson, 708 F.3d 520, 526
(4th Cir. 2013) (“By analogy, imagine that prison
officials prescribe a painkiller to an inmate who has
suffered a serious injury from a fall, but that the inmate’s
symptoms, despite the medication, persist to the point
that he now, by all objective measure, requires evalua-
tion for surgery. Would prison officials then be free to
deny him consideration for surgery, immunized from
constitutional suit by the fact they were giving him a
painkiller? We think not.”).

19The majority says that our case is more like
Kosilek, and less like Edmo, because the security
concerns present in Kosilek were not present in Edmo.
See Majority Op. at 37 n.14. Yet that is exactly what
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makes this case closer to Edmo than Kosilek: The FDC
did not consider security concerns here; it blindly
deferred to prison policy without considering whether
security concerns outweighed Keohane’s specific
medical need. As the Ninth Circuit recognized, the
government in Kosilek considered “significant security
concerns that would arise if the prisoner underwent
[gender-reconstruction surgery].” Edmo, 935 F.3d at
794. Here, as in Edmo, the FDC did no such thing.

*        *        *

Bankruptcy—Liens—Avoidance—Chapter 7
trustee filed adversary complaint seeking to
use his powers under bankruptcy code to avoid
creditor’s security interest in debtor’s real
property arising from a security deed executed
by debtor—Under the plain and unambiguous
language of the Georgia statute in effect when
creditor recorded its deed, security deeds in
land need not be attested by at least two wit-
nesses but, instead, as in this case, a deed may
be acknowledged before an officer and attested
by an unofficial witness—Under Georgia
statute, which provides that, to record a secu-
rity deed in real property, the deed must be
attested by or acknowledged before an officer,
and must also be attested or acknowledged by
one additional witness, use of the word “or” in
“attested or acknowledged” plainly contem-
plates these two acts as alternative methods of
authenticating a security deed—Under Geor-
gia law, the more specific statutory provision
governing security deeds in real property
controlled over the more general provision
governing land deeds—Certification of the
question to the Supreme Court of Georgia was
not warranted
In Re: BARBARA JEAN KRIEG, Debtor. NEIL C.
GORDON, Chapter 7 Trustee for the Estate of Barbara Jean
Krieg, Plaintiff-Appellant, v. WELLS FARGO BANK,
National Association, Defendant-Appellee. 11th Circuit. Case
No. 18-15243. March 10, 2020. Appeal from the U.S. District
Court for the Northern District of Georgia (Nos. 1:18-cv-
01485-WMR, 1:16-bkc-72067-PMB).

(Before WILSON and GRANT, Circuit Judges,
and MARTINEZ,* District Judge.)

(GRANT, Circuit Judge.) Neil Gordon—a Chap-
ter 7 Trustee for the estate of debtor Barbara
Krieg—seeks to use his powers under the bank-
ruptcy code to avoid Wells Fargo’s security
interest in Krieg’s real property. See 11 U.S.C. §
544(a)(3). The bankruptcy and district courts
rejected his attempt and granted summary judg-
ment to Wells Fargo. We affirm.

Gordon says that the security deed in favor of
Wells Fargo was improperly recorded because it
was attested by an unofficial witness and ac-
knowledged before an officer. His argument turns
on a single premise: that under the Georgia law in
effect when Wells Fargo recorded its deed in
2012, security deeds in land were required to be
attested by at least two witnesses. Not so. To
record a security deed in real property, the deed
(1) “must be attested by or acknowledged before
an officer” and (2) “must also be attested or
acknowledged by one additional witness.”
O.C.G.A. § 44-14-33 (2012) (amended 2015)
(emphasis added); id. § 44-14-61 (2012)

(amended 2015). In cases like these, where “the
language of a statute is plain and unambiguous,
judicial construction is not only unnecessary but
forbidden.” Six Flags Over Ga. v. Kull, 576
S.E.2d 880, 881 (Ga. 2003). The use of the word
“or” in “attested or acknowledged” plainly con-
templates these two acts as alternative methods of
authenticating a security deed.

Even more importantly for our purposes, this
common-sense reading of § 44-14-33 is reflected
in not one, but two Supreme Court of Georgia
opinions describing the pre-2015 recording
requirements for security deeds in land. See U.S.
Bank Nat’l Ass’n v. Gordon (“Gordon I”), 709
S.E.2d 258 (Ga. 2011); Wells Fargo Bank, N.A. v.
Gordon (“Gordon II”), 749 S.E.2d 368 (Ga.
2013). In both cases, the court applied § 44-14-33
and “held that ‘a security deed is duly filed, re-
corded, and indexed only if . . . it is attested or
acknowledged by a proper officer and (in the case
of real property) an additional witness.’ ” Gordon
II, 749 S.E.2d at 370 (quoting Gordon I, 709
S.E.2d at 261) (emphasis added and quotation
marks omitted). We decline to accept Gordon’s
invitation to certify the question before us so that
the Supreme Court of Georgia—the final arbiter
of Georgia law—may consider whether it
wrongly decided Georgia law the first (and sec-
ond) time he put this issue before it.

Nor will we dwell on Gordon’s attempts to
complicate this straightforward issue. His cita-
tions to opinions going back to the 1800s that
describe, in dicta, now-superseded recording
statutes, and other opinions that do not squarely
address the issue presented in this case, are simply
not relevant. And we are not persuaded by his
attempts to overlay a statutory provision generally
governing land deeds (which requires two attest-
ing witness) onto the specific provision governing
security deeds in land (which does not). Compare
O.C.G.A. § 44-5-30 (2012) (amended 2015) (land
deeds), with id. § 44-14-33 (security deeds in real
property). The Supreme Court of Georgia has said
that a specific statutory provision controls over a
more general one, and that statutes “should be
read according to the natural and most obvious
import of the language, without resorting to subtle
and forced constructions.” Mayor of Savannah v.
Savannah Elec. & Power Co., 54 S.E.2d 260, 265
(Ga. 1949); Integon Indem. Corp. v. Canal Ins.
Co., 353 S.E.2d 186, 188 (Ga. 1987). We honor
those principles today.

The grant of summary judgment is AF-
FIRMED. The motion to certify a question of
state law to the Georgia Supreme Court is DE-
NIED.
))))))))))))))))))

*Honorable Jose E. Martinez, District Judge for the
United States District Court for the Southern District of
Florida, sitting by designation.

*        *        *

Torts—Jurisdiction—Removal—Class ac-
tions—Class Action Fairness Act—District
court erred in granting motion to remand to
state court based on finding that plaintiffs’
actions fall within local event exception to
CAFA’s grant of federal jurisdiction—Local

event exception applies to a singular harm-
causing moment in time, as well as contextually
connected series of incidents that culminate in
that harm-causing event or occurrence—
Allegations in complaint do not fall within
local event exception where complaint does not
allege a continuous, related course of conduct
culminating in a single harm-causing event or
occurrence—Without allegations that defen-
dants’ acts were related in triggering one
harm-causing event or occurrence, a single
culminating event or occurrence that caused
their harm, or how defendants’ conduct came
together to create one event or occurrence,
complaint cannot satisfy local event exception
KELVIN SPENCER, et al., Plaintiffs-Appellees, v. SPE-
CIALTY FOUNDRY PRODUCTS INC., et al., Defendants-
Appellants. 11th Circuit. Case No. 19-14427. March 17, 2020.
Appeal from the U.S. District Court for the Northern District of
Alabama (No. 2:18-cv-01023-MHH).

(Before MARTIN, ROSENBAUM, and NEW-
SOM, Circuit Judges.)

(MARTIN, Circuit Judge.) Kelvin Spencer and
229 other former workers at the Grede Foundry in
Bessemer, Alabama (collectively, the “Plaintiffs”)
say they were harmed by exposure to hazardous
and harmful chemical substances released and
formed at the foundry. The foundry is now out of
business, so the Plaintiffs filed suit in Alabama
state court against ten entities that manufactured,
sold, supplied, and distributed the products they
believe harmed them (the “Defendants”).1 One
Defendant removed the case to federal court,
citing the Class Action Fairness Act of 2005
(“CAFA”), Pub. L. No. 109-2, 119 Stat. 4 (codi-
fied in scattered sections of 28 U.S.C.), as the
basis for removal. The Plaintiffs moved to remand
the case back to state court. The District Court
granted their motion, finding that the Plaintiffs’
action falls within the local event exception to
CAFA’s grant of federal jurisdiction, 28 U.S.C. §
1332(d)(11)(B)(ii)(I). The Defendants sought
leave to appeal, which we granted pursuant to 28
U.S.C. § 1453(c).

After careful consideration, and with the
benefit of oral argument, we vacate the District
Court’s grant of the motion to remand.

I.

A. FACTUAL BACKGROUND
From an unknown date until its closing in

2016 or 2017, the Grede Foundry “engaged in the
making of foundry casted metal parts and related
moulding, coring, and finishing processes.” All
230 Plaintiffs worked at the foundry for some
period of time and claim to have been harmed by
the use of the Defendants’ products. Not all Plain-
tiffs worked at the foundry at the same time, nor
were their jobs the same. For example, one Plain-
tiff who started at the foundry in 1997 worked in
the “core room” and drove a forklift to unload
delivery trucks. Another Plaintiff started at the
foundry in 1981 and left in 2015. This Plaintiff
was a supervisor and, from approximately 1995
until 2015, assisted in the ordering of chemicals to
be used at the foundry.

The Defendants marketed, manufactured,
distributed, and sold products used at the foundry
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in the process of foundry casting and finishing
metal parts. Three Defendants manufactured
specialized shell core sand or foundry sand that
was used in the core room or the foundry area.
Two different Defendants manufactured chemical
resins, binders, setting catalysts, and chemically
treated foundry sand pre-mix products. Two
additional Defendants manufactured specialized
foundry chemical products, including
triethylamine liquid or gas (“T-gas”) and a release
agent (“Zip Slip”), that were used for moulding,
coring, casting, finishing or other foundry pro-
cesses. Finally, two Defendants both manufac-
tured their own products and distributed products
made by the other Defendants.

The Plaintiffs allege that the normal and
foreseeable use of the Defendants’ products at the
foundry resulted in the formation and release of
hazardous and carcinogenic chemical substances
that are toxic to workers. They also say the Defen-
dants gave unsafe directions for use of their
products; failed to report pertinent adverse scien-
tific data regarding the safety of their products;
and failed to warn about or disclose known dan-
gers from the products. These actions caused the
Plaintiffs physical injuries and harm, adverse
medical symptoms, mental anguish, and emo-
tional distress, all of which supposedly manifested
within two years of the filing of the complaint.
The Plaintiffs also allege the Defendants’ wrong-
ful actions occurred “separately and repetitively,
on a continuing basis,” until the foundry was
closed in 2016 or 2017.

B. PROCEDURAL HISTORY
The Plaintiffs filed their complaint in the

Circuit Court of Jefferson County, Alabama. The
complaint asserts six counts arising under Ala-
bama law: (1) wantonness; (2) products liability
under the Alabama Extended Manufacturers
Liability Doctrine; (3) failure to warn; (4) fraudu-
lent misrepresentation, suppression, and deceit:
(5) negligence; and (6) conspiracy. All the claims
stem from the Plaintiffs’ allegation that the
“normal and foreseeable” use of the Defendants’
products caused the “release and formation of
hazardous and carcinogenic chemical sub-
stances,” harming the Plaintiffs.

About a month after the complaint was filed,
one Defendant, Imerys Minerals USA, Inc.,
removed the case to federal court. According to
Imerys, federal jurisdiction is proper pursuant to
CAFA’s “mass action” provision, which autho-
rizes federal jurisdiction over actions seeking over
$5,000,000 in monetary relief with more than 100
minimally diverse plaintiffs whose claims involve
common questions of law or fact. See 28 U.S.C. §
1332(d)(2), (11)(B)(i).

The Plaintiffs moved to remand the case to
state court. The Plaintiffs stated two bases for
remand. First, they contended this case does not
qualify as a “mass action” under CAFA because
“all of the claims . . . arise from an event or occur-
rence in the State in which the action was filed”
and this event or occurrence “allegedly resulted in
injuries in that State or in States contiguous to that
State.” Id. § 1332(d)(11)(B)(ii)(I). This carve-out
to federal jurisdiction is called the “local event
exception.” The Plaintiffs also argued remand was

proper pursuant to the “local controversy excep-
tion,” which mandates remand of mass (or class)
actions in which over two thirds of the plaintiffs
are citizens of the state in which the case was filed,
at least one “significant” defendant is a citizen of
that state, and the principal injuries or related
conduct occurred in that state. See id. §
1332(d)(4)(A)(i), (11)(A).

The District Court granted the motion to
remand. R. Doc. 69 (“Remand Order”). The court
did not address the local controversy exception,
choosing instead to rest its decision entirely on the
local event exception. The court first found that
the meaning of “an event or occurrence” was
unclear from the statutory text. Id. at 4. It then
turned to the legislative history of CAFA. After
quoting extensively from a report on CAFA by
the Senate Judiciary Committee (the “Senate
Report”),2 the District Court concluded that
Congress intended only “case[s] with substantial
interstate effects” to wind up in federal court.
Remand Order at 9 (quoting Carr v. Arvin Indus.,
No. 05-CV-1283, 2005 WL 8157853, at *9 (N.D.
Ala. July 20, 2005)). The court held that because
the foundry was located in Alabama, the Plaintiffs
worked in Alabama, the alleged injuries occurred
in Alabama, and the sole purchaser of the Defen-
dants’ products was the foundry,3 this case is
“truly local” such that CAFA jurisdiction would
be improper under the local event exception. Id. at
10. The District Court also analogized this case to
toxic torts cases involving “continuous
exposure[s],” which some courts have counted as
“an event or occurrence” within the meaning of
the local event exception. Id. at 10-13.

The Defendants sought permission for an
interlocutory appeal, which this Court granted on
November 12, 2019. Briefing was completed on
an amended schedule jointly agreed to by the
parties and oral argument was held on March 3,
2020.

II.
We review de novo the decision to remand a

case to state court for lack of subject-matter
jurisdiction. Lowery v. Ala. Power Co., 483 F.3d
1184, 1193 (11th Cir. 2007) [20 Fla. L. Weekly
Fed. C517a]. “[F]actual determinations necessary
to establish jurisdiction” are reviewed for clear
error. Dudley v. Eli Lilly & Co., 778 F.3d 909, 911
(11th Cir. 2014) [25 Fla. L. Weekly Fed. C744a].4

III.
This appeal turns on the meaning of the local

event exception, in particular the phrase “an event
or occurrence,” 28 U.S.C. § 1332(d)(11)(B)(ii)(I).
If the allegations in the complaint constitute “an
event or occurrence,” the District Court was
correct in remanding the case back to state court.
If, however, the allegations are not “an event or
occurrence,” then the District Court was wrong in
holding that this case is not a mass action within
the meaning of CAFA. If the case does not fit
within the local event exception, and presuming
no other exceptions to federal jurisdiction apply,
then this case was properly removed to federal
court. See id. § 1441(a) (providing for removal
over any civil action with original federal jurisdic-
tion); see also Lowery, 483 F.3d at 1196 (citing 28

U.S.C. §§ 1332(d)(11)(A), 1453(b)) (discussing
removal of mass actions).

The parties disagree as to the scope of “an
event or occurrence.” The Plaintiffs argue this
phrase does not require “a one-time event” or “a
discre[te] moment in time.” Plaintiffs instead say
these words encompass a continuing set of “truly
local” circumstances. Br. of Appellees at 13-14,
34. They say this requirement is satisfied here
because the harm caused by the Defendants was a
continuing tort located solely within the foundry.
Meanwhile, the Defendants’ definition of this
term has shifted during this litigation. At the
outset of their appeal, they contended “an event or
occurrence” refers only to “a single injury-caus-
ing event or occurrence.” Br. of Appellants at 20.
In their reply brief, however, they seem to argue
that “an event or occurrence” means “a single
focused event that is causally correlated to and
then culminated in all of [the Plaintiffs’] alleged
injuries.” Reply Br. at 5 (quotation marks omit-
ted). Under either definition, however, they say
the local event exception is not satisfied here
because the Plaintiffs’ allegations are too dispa-
rate and disconnected.

We have come to our own view on the mean-
ing of the local event exception. We reject the
Defendants’ view that the local event exception
applies to only events or occurrences that take
place at a singular moment in time. But neither do
we accept the Plaintiffs’ view that the local event
exception applies to any continuing set of circum-
stances in a single location, regardless of when
and how the harm came about. We conclude that
“an event or occurrence” refers to a series of
connected, harm-causing incidents that culminate
in one event or occurrence giving rise to plain-
tiffs’ claims. Because the allegations in the Plain-
tiffs’ complaint do not meet that standard, we
vacate the District Court’s grant of the motion to
remand.5

A.

1. Statutory Text
In ascertaining the meaning of the local event

exception, we begin with the text of the statute.
See Ross v. Blake, 578 U.S. ___, 136 S. Ct. 1850,
1856 (2016) [26 Fla. L. Weekly Fed. S205a].
Because CAFA does not define the phrase “an
event or occurrence,” we interpret those words in
accordance with their plain and ordinary meaning.
See Barton v. U.S. Att’y Gen., 904 F.3d 1294,
1298 (11th Cir. 2018) [27 Fla. L. Weekly Fed.
C1382a] (“[U]nless otherwise defined, statutory
terms are generally interpreted in accordance with
their ordinary meaning.” (quoting Sebelius v.
Cloer, 569 U.S. 369, 376, 133 S. Ct. 1886, 1893
(2013) [24 Fla. L. Weekly Fed. S207a])).

To determine the ordinary meaning of an
undefined statutory term, “we often look to dictio-
nary definitions for guidance.” In re Walter
Energy, Inc., 911 F.3d 1121, 1143 (11th Cir.
2018) [27 Fla. L. Weekly Fed. C1605a]. In this
case, “both popular and legal” dictionaries sup-
port our interpretation of “event or occurrence.”
See Rainbow Gun Club, Inc. v. Denbury Onshore,
L.L.C., 760 F.3d 405, 409 (5th Cir. 2014). For
instance, Black’s Law Dictionary defines “occur-
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rence” as “[s]omething that happens or takes
place,” including a “continuing condition that
results in personal injury or property damage.”
Occurrence, Black’s Law Dictionary (11th ed.
2019). Similarly, an “event” is “[s]omething that
happens or is thought of as happening,” a defini-
tion that clearly contemplates an ongoing condi-
tion. Event, Shorter Oxford English Dictionary
873 (5th ed. 2002); see Event, American Heritage
Dictionary 616 (4th ed. 2006) (“Something that
takes place . . . .”). All these definitions also agree
that “event” and “occurrence” are more or less
interchangeable. See, e.g., Event, American
Heritage Dictionary 616 (4th ed. 2006) (“A
significant occurrence or happening.”). Based on
these definitions, we think that the phrase “event
or occurrence” is broad enough to include a
solitary happening that occurs in a single moment
in time and (in some cases at least) a continuing
set of related circumstances. See Rainbow Gun
Club, 760 F.3d at 409; Abraham v. St. Croix
Renaissance Grp., L.L.L.P., 719 F.3d 270, 276-77
& n.6 (3d Cir. 2013).

What, though, to do with “an”? For some
courts, “an” is everything. In Allen, the Ninth
Circuit said that “an,” combined with the use of
the singular “event” and “occurrence,” means the
local event exception refers only “to a singular
happening.” 784 F.3d at 631; see also Dunn v.
Endoscopy Ctr. of S. Nev., No. 2:11-CV-560,
2011 WL 5509004, at *2 (D. Nev. Nov. 7, 2011)
(“The use of the singular in the statutory language
is important and sufficient.”). We agree, to a
point. It is true that the use of “an” implies one
series of connected circumstances. But it would
be a misreading of the statute to restrict the local
event exception to events or occurrences that are
concentrated in a single point in time. A baseball
game is a single “event,” even though it involves
dozens of occurrences (a strikeout, a home run,
the seventh inning stretch) that happen over the
course of a few hours. Even several baseball
games may be an “event”—for example, the
World Series, which takes place over an ascertain-
able period of time with the same teams playing.
But it would stretch this phrase beyond its ordi-
nary meaning to say that a game between the
Braves and the Mets in one season and another
game between the Braves and the Marlins, years
later, are part of the same event or occurrence
simply because both games involve the same team
playing the same sport. These games share some
commonality but, without more facts connecting
them, they cannot be considered a single “event or
occurrence.”

The District Court found the text of the local
event exception to be ambiguous, so it turned to
legislative history to guide its interpretation. See
Remand Order at 4-7. While the District Court is
not the only court to rely on CAFA’s Senate
Report when interpreting the local event excep-
tion, we do not believe this is necessary because
the text of the local event exception is clear. See
Abraham, 719 F.3d at 278-79; cf. Rainbow Gun
Club, 760 F.3d at 410-11. Thus, “we should not,
cannot, and do not use legislative history” to
navigate around what CAFA’s plain text tells us
to do. See Nesbitt v. Candler County, 945 F.3d

1355, 1361 (11th Cir. 2020) [28 Fla. L. Weekly
Fed. C726a]; cf. Lowery, 483 F.3d at 1205-06
(consulting the Senate Report after finding poten-
tial ambiguity in CAFA’s amount-in-controversy
provision).

2. Other Judicial Interpretations
Our interpretation of the local event exception

aligns with two of our sister circuits. The Third
Circuit’s 2013 opinion in Abraham was the first
appellate decision to arrive at a view similar to
ours. In Abraham, the St. Croix Renaissance
Group (“SCRG”) purchased a former alumina
refinery, which had for the previous 30 years
emitted hazardous substances into the red mud
outside the refinery. 719 F.3d at 272-73. These
substances were dispersed by wind and dissemi-
nated as a result of erosion. Id. at 273. The plain-
tiffs sued, arguing that SCRG was liable for the
continuing torts resulting from the plant. Id. at
273-74. SCRG removed the case to federal court.
Id. at 273. The Third Circuit acknowledged the
presence of “an,” but looked to the ordinary
meaning of “event or occurrence” to confirm
whether the phrase necessarily refers to a singular
moment in time. Id. at 277. The court stated that
“neither the term ‘event’ nor ‘occurrence’ is used
solely to refer to a specific incident that can be
definitively limited to an ascertainable period of
minutes, hours, or days.” Id. Instead, an “event or
occurrence” can refer to “a continuing set of
circumstances” that “share some commonality
and persist over a period of time.” Id. This rule
allowed the plaintiffs’ claims to stay in state court,
as their complaint alleged a continuous, ongoing
emission of toxic substances without any “sepa-
rate and discrete incidents causing the emission.”
Id. at 280.

The Fifth Circuit followed a similar approach
the next year in Rainbow Gun Club. The plaintiffs
in that case entered into oil, gas, and mineral
leases with Denbury Onshore. 760 F.3d at 407.
They later sued, arguing Denbury breached its
duty to act as a reasonable and prudent operator of
the well that was drilled under these leases. Id.
The Fifth Circuit agreed with the Third Circuit
that the plain meanings of “event” and “occur-
rence” support the view that the local event excep-
tion is “not generally understood to apply only to
incidents that occur at a discrete moment in time.”
Id. at 409. The court took account of the singular-
ity implicit in the local event exception by holding
that it encompasses both “a discrete moment in
time” as well as “a pattern of conduct in which the
pattern is consistent in leading to a single focused
event.” Id. at 411-12. The Fifth Circuit concluded
that the plaintiffs’ claims belonged in state court
because their complaint alleged “multiple acts of
negligence” giving rise to one harm-causing
event: “the failure of the Well.” Id. at 412.

The Ninth Circuit has issued two decisions
exemplifying a contrasting view. First, in Nevada
v. Bank of America Corp., 672 F.3d 661 (9th Cir.
2012), the State of Nevada brought a parens
patriae action in state court alleging that “Bank of
America misled Nevada consumers about the
terms and operation of its home mortgage modifi-
cation and foreclosure processes, in violation of

[Nevada law].” Id. at 664. Bank of America
removed the case to federal court and the district
court denied the motion to remand. Id. at 666.
Although the Ninth Circuit did order the case
remanded to state court, id. at 676, it declined to
apply the local event exception, id. at 667-68. The
local event exception, said the court, “applies only
where all claims arise from a single event or
occurrence . . . that gives rise to the claims of all
plaintiffs.” Id. at 668 (quotation marks omitted).
The local event exception did not apply to Ne-
vada’s claims because the complaint “allege[d]
widespread fraud in thousands of borrower inter-
actions.” Id. (emphasis added).

Three years later came Allen. In Allen, the
plaintiffs alleged that Boeing released toxins into
the groundwater around one of its facilities, and
that another firm, Landau Associates, was negli-
gent in its investigation and remediation of the
pollution. 784 F.3d at 627. In the Ninth Circuit’s
estimation, the plaintiffs’ case belonged in federal
court because “a continuing course of pollution,
contamination, or conduct that occurs over a
period of years” does not fit within the local event
exception. Id. at 632. The Ninth Circuit, like we
do, examined dictionary definitions of “event”
and “occurrence.” Id. at 630-31. While the Ninth
Circuit recognized these words can be given a
broader interpretation, the court concluded with-
out citation that they “most commonly and rea-
sonably refer to a singular happening,” and that
“[t]here is no reason to think that Congress in-
tended anything else.” Id. at 631.

We view the Ninth Circuit’s reading of the
statute as too cramped. “An event or occurrence”
can be a single moment in time, but it can also be
a series of connected events occurring over a
longer period. At the same time, the Third Cir-
cuit’s analysis would benefit from guardrails for
applying the local event exception. The con-
straints of the Fifth Circuit’s decision in Rainbow
Gun Club—requiring the defendants’ actions to
be contextually connected and to culminate in
one, distinct harm-causing event or occurrence—
ensure that courts are best equipped to decide
which cases are truly local and which should
remain in federal court.

*    *    *
In sum, we hold that the local event exception

applies to a singular harm-causing moment in
time, as well as a contextually connected series of
incidents that culminates in that harm-causing
event or occurrence.

B.
The allegations in the Plaintiffs’ complaint do

not fall within the local event exception. The
complaint falls short on three fronts: a connection
among the Defendants; a culminating event; and
allegations that would reasonably constitute one
“event or occurrence.” The District Court also
mistakenly focused too narrowly on the location
and character of the harm to the exclusion of these
other factors.

First, the fact that a large number of defen-
dants acted separately to generate the alleged
harm is not dispositive of the local event excep-
tion. See Adams v. Int’l Paper Co., No. 1:17-CV-
105, 2017 WL 1828908, at *7 (S.D. Ala. May 5,
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2017) (“That defendants are alleged to have
participated in that single event or occurrence in
different ways does not necessitate a conclusion
that there were actually multiple events or occur-
rences.”). But the acts that led to the harm-causing
event or occurrence must be “collective” and
“related.” Rainbow Gun Club, 760 F.3d at 413;
see Adams, 2017 WL 1828908, at *7. So, in
Adams, the district court found a single “event or
occurrence” where one defendant caused the
release of toxic pollutants and another defendant
exacerbated the release of those same pollutants.
2017 WL 1828908, at *7. In this case, however,
the Plaintiffs allege the Defendants’ products
were used in different ways and caused different
harms. Some of the products were used in the core
room and some were used in the foundry area.
And the products ranged in type from shell core
sand to foundry sand, and from chemical resins to
T-gas and Zip Slip. Without allegations that the
Defendants’ acts were related in triggering one
harm-causing event or occurrence, this complaint
cannot satisfy the local event exception.

Second, the Plaintiffs’ complaint does not
allege a single culminating event that caused their
harm. Instead, as counsel admitted at oral argu-
ment, their complaint alleges a string of events
over time and later-resulting harm.6 The Plaintiffs
maintain their case is no different from Abraham,
Rainbow Gun Club, or Adams, all of which or-
dered remand to state court under the local event
exception. However, in these three cases, there
was a culminating harm-causing event. In Abra-
ham, the toxic substances produced by the refin-
ery were dispersed by wind over a discrete,
though lengthy, period of time. 719 F.3d at 279-
80. In Rainbow Gun Club, a single well failed.
760 F.3d at 407, 413. And in Adams, there was a
continuous release of particular pollutants. 2017
WL 1828908, at *7. The Plaintiffs, by contrast,
have not identified a single harm-causing event or
occurrence. Instead, their complaint alleges a
series of discrete incidents that, both separately
and in combination, caused the Plaintiffs harm.
That is not enough for the local event exception.

Finally, the complaint does not sufficiently
allege how the Defendants’ conduct came to-
gether to create one event or occurrence. The
foundry was open for decades, but the Plaintiffs
do not say when the Defendants committed the
alleged torts or how and when the Plaintiffs were
harmed. Cf. Abraham, 719 F.3d at 279 (“The
complaint alleges circumstances that persisted
over a fixed period of time . . . .”). Beyond that,
the complaint says the Plaintiffs’ symptoms
manifested within two years of the filing of the
complaint. Yet it is not clear to us that this is the
only period of time in which the Plaintiffs alleged
they were injured. See Oral Argument at 30:02-
30:16 (“Our pleadings don’t go back 17 years . . . .
Our complaint is limited to the two years prior to
our filing it.”). None of these faults is, by itself,
enough to mandate federal jurisdiction over this
case. But when combined with the lack of allega-
tions connecting the Defendants’ conduct or
pointing to a culminating event, these factors
reinforce the propriety of our decision to vacate
the District Court’s ruling.

We note the District Court was correct that this
case does not, on its face, seem to have “substan-
tial interstate effects.” Remand Order at 10. But
that is not the end of the inquiry. District courts
must examine the locus of the harm as well as
whether the alleged harm-causing behavior is “an
event or occurrence.” In addition, while the nature
of the harm matters, see id. at 11, it is not every-
thing. Whether the Plaintiffs’ allegations are more
akin to a toxic spill or a products liability suit is
less important than whether the course of conduct
leading to the harm was sufficiently related and
whether it culminated in a single event.

IV.
Because the Plaintiffs’ complaint does not

allege a continuous, related course of conduct
culminating in one harm-causing event or occur-
rence, it does not fall within the local event excep-
tion. As a result, we VACATE the District
Court’s grant of the Plaintiffs’ motion to remand
and REMAND the case back to the District Court 

for further proceedings consistent with our opin-
ion.
))))))))))))))))))

1The Plaintiffs’ complaint also asserts claims against
up to 450 fictitious party defendants. We use the term
“Defendants” to refer to the named defendants. Al-
though one Defendant—Fairmount-Santrol, Inc.—was
dismissed from the case by joint stipulation on January
25, 2019, our use of “Defendants” refers to all parties
named on the other side of the “v.” from the Plaintiffs at
any point in this litigation.

2S. Rep. No. 109-14 (2005), reprinted in 2005
U.S.C.C.A.N. 3.

3The Defendants dispute this: they ship their prod-
ucts to many customers, including the Grede Foundry
when it operated.

4A brief word about burdens. In CAFA cases, the
removing defendant bears the burden of establishing
federal jurisdiction. See Lowery, 483 F.3d at 1208. Yet
a plaintiff seeking remand bears the burden of showing
he fits within an exception to CAFA’s removal jurisdic-
tion. Id. at 1208 n.55. The Defendants urge us to recon-
cile these competing principles and clarify that the
Plaintiffs bear the burden of proving the local event
exception applies. This question is ultimately academic
here because the local event exception clearly does not
apply in this case, no matter who bears the burden.

5The Defendants also urge us to reverse the District
Court on the ground that the Plaintiffs also have not
satisfied § 1332(d)(4)(A)’s local controversy exception.
Because the District Court did not address this ground
for remand, and because the Defendants’ petition for
interlocutory appeal did not present this issue, we
decline to address whether the local controversy excep-
tion applies here. See Allen v. Boeing Co., 784 F.3d 625,
637 (9th Cir. 2015) (declining “to attempt to determine
in the first instance whether Plaintiffs’ case fits within”
the local controversy exception). The Plaintiffs may
wish to have the District Court consider this issue on
remand, but we take no position on it at this time.

6 
JUDGE NEWSOM: Do you have a single

culminating event here, or is it just, over the course
of 20 years, there were chemicals that passed
through the foundry that either on their own or in
combination formed hazardous substances that
harmed different people?

COUNSEL: That’s exactly right. . . . It’s diffi-
cult to say when the toxins caused irritation, when
did you get sick, when did it manifest.

Oral Argument at 28:34-29:18.

*        *        *



Headnotes and indexes are copyrighted and may not be duplicated by photocopying, printing,
or other means without the express permission of the publishers. 1-800-351-0917

28 Fla. L. Weekly Fed. C916 U.S. COURT OF APPEALS, ELEVENTH CIRCUIT

Antitrust—Anticompetitive practices—Auto-
motive body shops filed complaints against
major automobile insurance companies assert-
ing claims for relief under Sherman Act and
state law based on insurance companies’ al-
leged anticompetitive practices—Jurisdic-
tion—Court of Appeals did not have appellate
jurisdiction to review district court orders
dismissing first amended complaints with leave
to amend within specified time because those
orders became final judgments when deadline
to amend expired—Because district court
never set aside those final judgments, it was
without jurisdiction to permit amendments
and to adjudicate the second amended com-
plaints filed after the earlier orders of dismissal
became final judgments—Rule 6(b)(1)(B) does
not allow a district court to extend the time for
a party to act after it has entered a final judg-
ment—Appellate court has jurisdiction to re-
view interlocutory order dismissing antitrust
claims, which plaintiffs failed to designate in
their notice of appeals, because interlocutory
order merged into final judgment dismissing
plaintiffs’ remaining state-law claims which
was designated in plaintiffs’ notice of appeal—
When a notice of appeal designates the final,
appealable order, and does not identify specific
parts of that order for appeal, appellate courts
have jurisdiction to review that order and any
earlier interlocutory orders that produced the
judgment—Appellate court can review un-
designated interlocutory order dismissing 
antitrust claims because that order was a step
towards the final judgment into which inter-
locutory order merged—District court cor-
rectly dismissed body shops’ antitrust claims
alleging insurance companies engaged in
horizontal price-fixing conspiracy and a group
boycott in violation of Sherman Act—Insur-
ance companies did not have agreement, tacit
or express, as required for claim of horizontal
price-fixing or group boycott, on basis that one
insurance company determined what rate it
would pay for labor for automobile repairs
and other insurance companies followed that
insurance company when determining what
rate they would pay for labor for automobile
repairs—Allegation of “price leadership,” i.e.,
following example set by competitor, without
agreeing to do so in advance, was conscious
parallelism that was insufficient to establish
existence of required agreement—District
court did not abuse its discretion when it de-
nied body shops’ motions to reconsider its
dismissal of their antitrust claims based on
newly discovered evidence where body shops
did not challenge district court’s ruling that
shops failed to establish that new evidence was
previously unavailable—Quantum meruit—
Claims of quantum meruit based on insuran-
ces companies’ failure to pay enough for repair
services fail where insurance companies fully
informed body shops that they were willing to
pay no more for repairs than the “market

rate” determined by leading insurer and the
insurance companies presented their payment
terms on a “take it or leave it” basis, and there-
fore repair shops that received payment on
that basis reasonably could not have expected
additional compensation—Statutory claims—
Mississippi statute prohibiting automobile
insurer from conditioning payment for auto-
mobile repairs on those repairs being made by
particular shop did not impose duty on insur-
ers to pay certain amount for repairs, and
therefore statute did not require insurance
companies to pay for necessary repairs at auto-
mobile repair shops’ posted prices—Tortious
interference—Claims of tortious interference
fail where group allegations fail to give individ-
ual insurance companies fair notice of claims
against them, so they violate shotgun pleading
doctrine; fail to allege that insurance compa-
nies’ actions damaged their businesses; or fail
to allege that insurance companies acted with
malice—Allegations of steering by particular
insurance companies against individual body
shops fail to state a claim because body shops
do not allege they suffered damage or that
insurance companies acted with malice—
Mississippi law prohibiting insurers from
conditioning payment of a claim upon repairs
to damaged vehicle being made by particular
shop did not forbid insurance company from
requiring insureds to use approved shops to
obtain estimates—Under Mississippi law for
stating claim of tortious interference, automo-
bile insurance company did not act without
right or justifiable cause by informing insured
customer she would have to pay for charges
that company did not deem reasonable if she
used that shop for repairs instead of approved
shop, since statement to customer was not false
or misleading in any way—Two body shops
adequately alleged claims of tortious interfer-
ence with business relationships based on two
successful instances of steering where they
alleged that insurer misleadingly told custom-
ers that it would guarantee repair work if they
used its preferred shops, but not if they used
noncompliant repair shops, and that steering
was designed only to harm them and not to
serve any legitimate business interest of in-
surer—Body shops plausibly alleged that
insurer intentionally damaged their businesses
with malicious intent to injure them and with-
out right or justifiable cause
AUTOMOTIVE ALIGNMENT & BODY SERVICE, INC.,
d.b.a. Pitalo Auto Paint & Body, ALEXANDER BODY
SHOP, LLC, et al., Plaintiffs-Appellants, v. STATE FARM
MUTUAL AUTOMOBILE INSURANCE COMPANY,
STATE FARM FIRE & CASUALTY COMPANY, et al.,
Defendants-Appellees. 11th Circuit. Case No. 16-13596.
GARY CONNS COLLISION CENTER, INC., CROSS
PAINT & BODY SHOP, INC., et al., Plaintiffs-Appellants, v.
STATE FARM MUTUAL AUTOMOBILE INSURANCE
COMPANY, STATE FARM FIRE & CASUALTY COM-
PANY, et al., Defendants-Appellees. Case No. 16-13601.
ALPINE STRAIGHTENING SYSTEMS, d.b.a. Alpine Body
Shop, A.F. COLLISION REPAIR, INC., et al., Plaintiffs-
Appellants, v. STATE FARM MUTUAL AUTOMOBILE
INSURANCE COMPANY, MID-CENTURY INSURANCE

COMPANY, et al., Defendants-Appellees. Case No. 16-15467.
March 6, 2020. Appeals from the U.S. District Court for the
Middle District of Florida (Nos. 6:14-md-02557-GAP-TBS,
6:14-cv-06000-GAP-TBS 6:14-cv-06001-GAP-TBS; 6:14-cv-
06003-GAP-TBS).

(Before WILLIAM PRYOR, MARTIN, and
KATSAS,* Circuit Judges.)

(WILLIAM PRYOR, Circuit Judge.) These
consolidated appeals require us to decide two
jurisdictional questions before reaching the mer-
its: whether the district court had jurisdiction to
adjudicate amended complaints filed after its
earlier orders of dismissal became final judg-
ments, and whether we have jurisdiction to review
an order that the appellants failed to designate in
their notice of appeal. Three groups of automotive
body shops in Mississippi, Indiana, and Utah filed
complaints against the major automobile insur-
ance companies. They asserted claims for relief
under the Sherman Act, 15 U.S.C. § 1, and state
law based on the insurance companies’ alleged
anticompetitive practices. The district court
dismissed their first amended complaints with
leave to amend within a specified time. The
Mississippi body shops timely amended their
complaint, but the Indiana and Utah body shops
missed the deadline and filed untimely second
amended complaints. Under our precedent, the
orders dismissing the first amended complaints in
the Indiana and Utah actions became final judg-
ments when the deadline to amend expired. The
district court never set aside those final judg-
ments, so it was without jurisdiction to permit the
amendments and to adjudicate the second
amended complaints. We must vacate the orders
that purported to do so.

Although the Mississippi body shops timely
amended their complaint, they failed to designate
the interlocutory order dismissing their antitrust
claims in their notice of appeal. But we conclude
that we may review the order because the shops
designated the final judgment into which the
interlocutory order merged. On the merits, we
affirm the dismissal of the Mississippi body
shops’ antitrust claims and the denial of their
motion to reconsider the dismissal of those
claims. We also affirm the dismissal of all but two
of their claims under state law. Because two body
shops have adequately alleged claims of tortious
interference, we vacate the dismissal of those
claims and remand for further proceedings.

I. BACKGROUND
These appeals arise from three lawsuits filed in

Mississippi, Indiana, and Utah by body shops that
repair vehicles for individuals insured by the
major automobile insurance companies. The
Judicial Panel on Multidistrict Litigation trans-
ferred the actions to the Middle District of Florida
for pretrial proceedings. We recently decided en
banc five similar appeals arising from the same
multidistrict litigation. See Quality Auto Painting
Ctr. of Roselle, Inc. v. State Farm Indem. Co., 917
F.3d 1249 (11th Cir. 2019) [27 Fla. L. Weekly
Fed. C1731a] (en banc).

Here, as in Quality Auto, the body shops allege
that the insurance companies have conspired to
depress the prices they pay for repairs the body
shops perform for their insureds. The leader of
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this alleged conspiracy is State Farm, which sets
a “market rate” for labor in a geographic area
using an electronic survey of shops in the area and
refuses to pay more for labor than the survey-
determined market rate. But the “survey” State
Farm conducts is allegedly more sham than
survey. State Farm allegedly uses faulty methods
and outright manipulation of data to generate
“market rates” that are well below the real market
rates for labor in a geographic area. Still, State
Farm advises the shops that it will pay no more for
labor than the “market rate” determined by its
survey. And the other insurance companies also
advise the body shops that they will pay no more
for labor than the “market rate” determined by
State Farm.

The body shops also allege that the insurance
companies use other unsavory business practices
to reduce the prices they pay for repairs. For
example, the insurance companies allegedly
refuse to pay for necessary repairs and procedures,
and they allegedly require the body shops to use
subpar “aftermarket” parts instead of new parts.
They also allegedly “steer” their insureds away
from noncompliant body shops and toward body
shops that comply with their pricing demands and
other requirements. If an insured plans to use a
noncompliant body shop for repairs, the insurance
company allegedly will tell its insured that the
body shop has had quality issues, charges more
than other shops, takes longer than other shops, or
performs work that the insurance company cannot
guarantee. Some body shops have lost prospective
customers because of the insurance companies’
alleged steering. The body shops also allege that
the insurance companies collectively agree to
steer customers away from noncompliant body
shops.

Based on these allegations, the body shops
assert claims of horizontal price-fixing and group
boycott in violation of the Sherman Act, 15
U.S.C. § 1, and claims of quantum meruit and
tortious interference under state law. The Missis-
sippi body shops also bring a claim under a state
statute that prohibits insurers from requiring their
insureds to use a particular body shop for repairs.
See Miss. Code Ann. § 83-11-501.

The district court dismissed the first amended
complaints in all three actions for failure to state a
claim, Fed. R. Civ. P. 12(b)(6). But the orders of
dismissal were without prejudice to the body
shops’ right to amend their complaints within a
specified time. The day before their deadline
expired, the Mississippi body shops moved for an
extension of time to amend their complaint. They
filed their second amended complaint two days
later, and the district court accepted the complaint
as timely. But the Indiana and Utah body shops
missed the deadline to amend their complaints.
They instead filed untimely second amended
complaints without ever moving for an extension
of time.

The insurance companies in the Indiana and
Utah actions moved to strike the untimely second
amended complaints and close the cases. They
argued that the first orders of dismissal became
final judgments when the time to amend expired
without the body shops either filing an amended

complaint or moving for an extension of time.
Relying on our decision in Hertz Corporation v.
Alamo Rent-A-Car, Incorporated, 16 F.3d 1126
(11th Cir. 1994), the insurance companies argued
that the district court lost its prejudgment powers
to extend the time to amend when the first orders
of dismissal became final.

The Indiana and Utah body shops opposed the
motions to strike and argued that they failed to
timely amend their complaints because of excus-
able neglect. The Indiana body shops explained
that they experienced problems with the elec-
tronic filing system, which caused them to miss
the deadline to amend by several hours. And the
Utah body shops explained that they missed the
deadline to amend by two days because they
miscalculated the time to amend under the Federal
Rules of Civil Procedure.

The district court denied the insurance compa-
nies’ motions to strike. It construed the body
shops’ briefs opposing the motions to strike as
motions for an after-the-fact extension of time to
amend their complaints, which it granted. See
Fed. R. Civ. P. 6(b)(1)(B). The district court
allowed the Indiana and Utah actions to proceed
based on the untimely second amended com-
plaints.

The insurance companies moved to dismiss
the second amended complaints in all three ac-
tions for failure to state a claim, Fed. R. Civ. P.
12(b)(6). The district court referred the motions to
a magistrate judge to prepare a report and recom-
mendation on the body shops’ claims under state
law, but it ruled that the complaints failed to state
claims of horizontal price-fixing or group boycott
under the Sherman Act and dismissed those
claims with prejudice. The body shops moved for
reconsideration of those dismissals based on
alleged newly discovered evidence of price-
fixing, Fed. R. Civ. P. 59(e), but the district court
denied the motions. It reasoned in part that the
body shops failed to show the new evidence was
previously unavailable, so they could not obtain
relief based on that evidence. After the magistrate
judge issued a report and recommendation on the
claims under state law, the district court also
dismissed those claims, Fed. R. Civ. P. 12(b)(6).

The body shops appealed. In their notices of
appeal, the Mississippi and Indiana body shops
designated only the order denying their motion
for reconsideration and the final order dismissing
their claims under state law. They did not desig-
nate the interlocutory order dismissing their
antitrust claims. The Utah body shops designated
all three of these orders in their notice of appeal.

II. STANDARDS OF REVIEW
We review jurisdictional questions and the

dismissal of a complaint de novo. Ehlen Floor
Covering, Inc. v. Lamb, 660 F.3d 1283, 1287
(11th Cir. 2011) [23 Fla. L. Weekly Fed. C478a];
Bourtzakis v. U.S. Att’y Gen., 940 F.3d 616, 619
(11th Cir. 2019) [28 Fla. L. Weekly Fed. C434a].
We review the denial of a motion for reconsidera-
tion, Fed. R. Civ. P. 59(e), for an abuse of discre-
tion. Lockard v. Equifax, Inc., 163 F.3d 1259,
1267 (11th Cir. 1998).

III. DISCUSSION
We divide our discussion in five parts. First,

we explain that we lack jurisdiction to decide the
merits of the Indiana and Utah appeals. Second,
we explain that we have jurisdiction to review the
order dismissing the Mississippi body shops’
antitrust claims. Third, we conclude that the
district court correctly dismissed those antitrust
claims. Fourth, we conclude that the district court
did not abuse its discretion when it denied the
Mississippi body shops’ motion to reconsider its
dismissal of their antitrust claims. And fifth, we
conclude that the district court correctly dismissed
most of the Mississippi body shops’ claims under
state law.

A. We Lack Jurisdiction to Decide the
Merits of the Indiana and Utah Appeals.
We directed the parties in the Indiana and Utah

appeals to address whether the body shops’ failure
to timely amend their complaints deprives us of
jurisdiction to decide the merits of those appeals
under Hertz Corporation v. Alamo Rent-A-Car,
Incorporated, 16 F.3d 1126 (11th Cir. 1994). The
insurance companies argue that we lack jurisdic-
tion because the orders dismissing the first
amended complaints became final judgments
under Hertz when the deadline to amend expired.
The body shops respond that any error in adjudi-
cating the untimely complaints was harmless,
Fed. R. Civ. P. 61, and does not deprive us of
jurisdiction. We agree with the insurance compa-
nies that Hertz controls.

In Hertz, we considered the effect of a plain-
tiff’s failure to timely amend its complaint after
the district court dismissed the complaint with
leave to amend within a specified time. 16 F.3d at
1127-28. After the deadline to amend expired, one
of the defendants, Alamo Rent-A-Car, moved the
district court to amend the judgment, Fed. R. Civ.
P. 59(e), to a dismissal with prejudice. Hertz, 16
F.3d at 1128. The district court granted the motion
and entered an order dismissing Hertz’s complaint
with prejudice as to Alamo. Id. We held that the
district court lacked jurisdiction to amend the
judgment because Alamo’s Rule 59(e) motion
was untimely. Id. at 1132-33. We explained that
the time to move to amend a judgment under Rule
59(e) begins to run upon the entry of a final judg-
ment. Id. at 1132. And relying on an earlier deci-
sion, we held that an order dismissing a complaint
with leave to amend within a specified time
becomes a final judgment if the deadline to amend
expires without the plaintiff amending its com-
plaint or seeking an extension of time. Id. 1132-33
(citing Schuurman v. Motor Vessel Betty K V, 798
F.2d 442 (11th Cir. 1986)). Because Alamo did
not file a timely postjudgment motion, we con-
cluded that the district court “surrendered jurisdic-
tion over the dispute between Hertz and Alamo”
when the deadline to amend the complaint ex-
pired. Id. at 1133.

Hertz establishes that an order dismissing a
complaint with leave to amend within a specified
time becomes a final judgment if the time allowed
for amendment expires without the plaintiff
seeking an extension. Id. at 1132-33. And when
the order becomes a final judgment, the district
court loses “all its prejudgment powers to grant
any more extensions” of time to amend the com-
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plaint. Id. at 1133. The only recourse for a plain-
tiff who seeks to set aside the final judgment is to
appeal, Fed. R. App. P. 3, move to alter or amend
the judgment, Fed. R. Civ. P. 59(e), or move for
relief from the final judgment, Fed. R. Civ. P.
60(b).

The orders dismissing the first amended
complaints in the Indiana and Utah actions be-
came final judgments under Hertz when the body
shops missed their deadline to amend. The district
court dismissed the body shops’ first amended
complaints with leave to amend within a specified
time, and the Indiana and Utah body shops missed
the deadline to amend without ever seeking an
extension of time. So the orders of dismissal
became final judgments when the deadline to
amend expired. See Hertz, 16 F.3d at 1132-33.
The body shops never appealed those final judg-
ments, so we lack appellate jurisdiction to review
them. See 28 U.S.C. § 1291. And they never
moved to set aside those final judgments under
Rules 59(e) or 60(b), so the district court “surren-
dered jurisdiction” of the Indiana and Utah ac-
tions when the deadline to amend expired. Hertz,
16 F.3d at 1133. The district court’s orders en-
tered after that time were “a nullity” and must be
vacated. Id.

Instead of recognizing that its first orders of
dismissal became final judgments when the
deadlines to amend expired, the district court
relied on Rule 6(b)(1)(B) to extend the time for
the body shops to file their second amended
complaints after the original deadlines expired.
That rule provides, “When an act may or must be
done within a specified time, the court may, for
good cause, extend the time . . . on motion made
after the time has expired if the party failed to act
because of excusable neglect.” Fed. R. Civ. P.
6(b)(1)(B). Although the body shops never
moved for relief under Rule 6, the district court
construed their briefs opposing the insurance
companies’ motions to strike their second
amended complaints as motions for an extension
of time under Rule 6(b)(1)(B). So construed, the
district court granted the motions and allowed the
Indiana and Utah actions to proceed based on the
untimely second amended complaints.

The district court erred. Rule 6(b)(1)(B) does
not allow a district court to extend the time for a
party to act after it has entered a final judgment.
Although in Hertz we reserved the question
whether a district court may grant a postjudgment
extension of time to amend a complaint under
Rule 6(b)(1)(B), see 16 F.3d at 1133 n.13, we now
hold that the rule does not permit postjudgment
extensions of time.

Rule 6(b)(1)(B) does not apply postjudgment
for two reasons. First, the general/specific canon
requires that we not interpret the general provision
for a time extension in Rule 6(b)(1)(B) to circum-
vent the specific requirements for obtaining relief
from a final judgment in Rules 59(e) and 60(b).
And second, Federal Rule of Appellate Procedure
4(a) contains an exhaustive list of the
postjudgment motions available to litigants under
the Federal Rules of Civil Procedure, but it omits
motions under Rule 6(b)(1)(B) from the list. That
omission is best explained by concluding that

Rule 6(b)(1)(B) does not apply postjudgment.
The general/specific canon makes clear that a

district court may not use Rule 6(b)(1)(B) to
relieve a party from the effects of a final judg-
ment. When a civil action concludes without a
trial, the Federal Rules of Civil Procedure specifi-
cally provide two ways to disturb a final judg-
ment. See Fed. R. Civ. P. 59(e) (“Motion to Alter
or Amend a Judgment”); Fed. R. Civ. P. 60(b)
(“Grounds for Relief from a Final Judgment”).
The Rules Committee knew how to provide for
relief from a final judgment, and when it did so, it
always used the term “judgment” and carefully
limited the time and circumstances in which a
party may ask a court to disturb the judgment. See
Fed. R. Civ. P. 59(e) (motions to alter or amend a
judgment “must be filed no later than 28 days
after the entry of the judgment”); Fed. R. Civ. P.
60(c)(1) (motions for relief from judgment based
on excusable neglect must be filed “no more than
a year after the entry of the judgment”). In contrast
to Rules 59 and 60, Rule 6(b)(1)(B) neither uses
the word “judgment” nor imposes a time limit for
seeking a post-expiration extension of time based
on excusable neglect. We cannot read Rule
6(b)(1)(B), a general provision governing exten-
sions of time, to circumvent the specific time
limits in Rules 59 and 60 that exist to protect the
finality of judgments. See RadLAX Gateway
Hotel, LLC v. Amalgamated Bank, 566 U.S. 639,
646 (2012) [23 Fla. L. Weekly Fed. S328a]
(“General language of a statutory provision,
although broad enough to include it, will not be
held to apply to a matter specifically dealt with in
another part of the same enactment.” (alteration
omitted) (internal quotation marks omitted));
Antonin Scalia & Bryan A. Garner, Reading Law:
The Interpretation of Legal Texts § 28, at 183.

And to be clear, circumvention of the time
limits in Rules 59 and 60 is exactly what affirming
the use of Rule 6(b)(1)(B) to set aside a final
judgment would entail. If we read Rule 6(b)(1)(B)
to apply postjudgment, a plaintiff could seek a
postjudgment extension of time to amend its
complaint based on excusable neglect at any time
after the entry of judgment. That reading would
turn the time limits for seeking relief from a final
judgment in Rules 59 and 60 into surplusage. See
Scalia & Garner, Reading Law § 26, at 174.
Reading the Rules as a whole makes it clear that
postjudgment relief is governed by Rules 59(e)
and 60(b), not Rule 6(b)(1)(B). See id. § 24, at 167
(“The text must be construed as a whole.”).

Federal Rule of Appellate Procedure 4(a) also
provides strong evidence that Rule 6(b)(1)(B)
does not apply postjudgment. The time to appeal
begins to run upon the entry of a final judgment,
Fed. R. App. P. 4(a)(1)(A), and the Appellate
Rules toll that time only upon the filing of speci-
fied postjudgment motions, id. r. 4(a)(4)(A). A
motion under Rule 6(b)(1)(B) is not one of the
tolling motions identified in Appellate Rule
4(a)(4)(A), which otherwise lists all the
postjudgment motions allowed by the Federal
Rules of Civil Procedure. See id. The omission of
Rule 6(b)(1)(B) strongly suggests that it operates
only prejudgment. After all, it would be odd for
the Federal Rules silently to create a single

postjudgment motion that does not toll the time to
appeal. The omission of Rule 6(b)(1)(B) from
Appellate Rule 4(a)(4)(A) is better explained by
concluding that a motion under Rule 6 is not a
postjudgment motion at all than by concluding
that it is the lone postjudgment motion that does
not toll the time to appeal.

Rule 6(b)(1)(B) did not empower the district
court to set aside the final judgments against the
Indiana and Utah body shops. The only remaining
question is whether we may construe the district
court’s actions under Rule 6 as granting a
postjudgment motion under Rules 59(e) or 60(b).
But we do not need to decide that question be-
cause the body shops have waived any argument
that we should construe the orders in that manner.

We directed the parties in the Indiana and Utah
appeals to file supplemental briefs about whether
we should construe the grant of relief under Rule
6(b)(1)(B) as granting a postjudgment motion
under Rules 59(e) or 60(b). In response to that
order, the body shops wrote, “This Court should
not proceed under Rules 59 or 60(b).” The insur-
ance companies likewise responded that we
should not construe the district court as having
granted relief under Rules 59(e) or 60(b). Because
the parties agree that we should not construe the
district court as having granted a postjudgment
motion under Rules 59(e) or 60(b), we need not
decide whether we could do so.

The district court never vacated its orders
dismissing the first amended complaints, so it
“surrendered jurisdiction” of the Indiana and Utah
actions when the body shops’ deadline to amend
their complaints expired. Hertz, 16 F.3d at 1133.
And the body shops never appealed those orders,
so we cannot review them now, long after the
deadline to appeal has expired. The orders dis-
missing the first amended complaints are the
operative final judgments that bind the parties in
the Utah and Indiana actions.

B. We Have Jurisdiction to Review the
Dismissal of the Mississippi Body Shops’

Antitrust Claims.
Federal Rule of Appellate Procedure

3(c)(1)(B) provides that a “notice of appeal must
. . . designate the judgment, order, or part thereof
being appealed.” Fed. R. App. P. 3(c)(1)(B).
Although we must “construe Rule 3 liberally
when determining whether it has been complied
with, noncompliance is fatal to an appeal.” Smith
v. Barry, 502 U.S. 244, 248 (1992). The Supreme
Court has explained that “Rule 3’s dictates are
jurisdictional in nature, and their satisfaction is a
prerequisite to appellate review.” Id.; see also
Torres v. Oakland Scavenger Co., 487 U.S. 312,
317 (1988); Gonzalez v. Thaler, 565 U.S. 134,
147 (2012) [23 Fla. L. Weekly Fed. S23a].

Because the content requirements of Rule 3
are jurisdictional, we must assure ourselves that
the Mississippi body shops complied with them
before reaching the merits. In their notice of
appeal, the shops designated only the order deny-
ing their motion for reconsideration of their
antitrust claims and the final order dismissing
their remaining claims under state law. They did
not designate the earlier interlocutory order that
dismissed their antitrust claims. For that reason,
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some of the insurance companies argue that we
lack jurisdiction to review that undesignated
order.

We first acknowledge that recent decisions of
the Supreme Court call into question its earlier
decisions, see Smith, 502 U.S. at 248; Torres, 487
U.S. at 317, that the content requirements for
notices of appeal are jurisdictional. In recent
years, the Supreme Court has been careful to
distinguish between jurisdictional rules, which
define the cases or persons within a court’s
adjudicatory authority, and mandatory claim-
processing rules, which govern the orderly pro-
cess of litigation. See, e.g., Fort Bend Cty. v.
Davis, 139 S. Ct. 1843, 1848-49 (2019) [27 Fla.
L. Weekly Fed. S867a]. The Court has held that
time limits to file an appeal are jurisdictional if
they appear in a statute, Bowles v. Russell, 551
U.S. 205, 206-07 (2007) [20 Fla. L. Weekly Fed.
S352a], but not if they appear in a court-made
rule, Hamer v. Neighborhood Hous. Servs. of
Chi., 138 S. Ct. 13, 16-17 (2017) [27 Fla. L.
Weekly Fed. S5b]. It has also held that other time
limits in court-made procedural rules are
nonjurisdictional claim-processing rules. See
Eberhart v. United States, 546 U.S. 12, 15-16
(2005) [18 Fla. L. Weekly Fed. S565a] (time limit
to move for a new trial in Federal Rule of Crimi-
nal Procedure 33); Kontrick v. Ryan, 540 U.S.
443, 446-47 (2004) [17 Fla. L. Weekly Fed.
S100a] (time limit to object to the debtor’s dis-
charge in Federal Rule of Bankruptcy Procedure
4004).

These recent decisions rest on the principle
that “[o]nly Congress may determine a lower
federal court’s subject-matter jurisdiction.”
Kontrick, 540 U.S. at 452 (citing U.S. Const. art.
III, § 1); see also Hamer, 138 S. Ct. at 17 (“[A]
provision governing the time to appeal in a civil
action qualifies as jurisdictional only if Congress
sets the time.”). That principle calls the precedents
treating the requirements of Rule 3(c) as jurisdic-
tional into doubt. See, e.g., Torres, 487 U.S. at
317; C. A. May Marine Supply Co. v. Brunswick
Corp., 649 F.2d 1049, 1056 (5th Cir. 1981). After
all, the requirements that a notice of appeal
“specify the party or parties taking the appeal,”
Fed. R. App. P. 3(c)(1)(A), and “designate the
judgment, order, or part thereof being appealed,”
id. 3(c)(1)(B), appear only in a court rule, not a
statute. But we are bound to follow Torres and
later precedents on this issue until the Supreme
Court overrules them. See Evans v. Sec’y, Fla.
Dep’t of Corr., 699 F.3d 1249, 1263 (11th Cir.
2012) [23 Fla. L. Weekly Fed. C1624b].

Although Supreme Court precedent requires
us to treat the content requirements of Rule 3(c) as
jurisdictional, we would still have to decide
whether the body shops complied with them even
if Rule 3(c) provided only mandatory claim-
processing rules. Several of the insurance compa-
nies in the Mississippi appeal raised the body
shops’ failure to designate the order dismissing
their antitrust claims in their opening briefs. “If
properly invoked, mandatory claim-processing
rules must be enforced.” Hamer, 138 S. Ct. at 17
(emphasis added). So we would enforce Rule 3(c)
here, at least with respect to the insurance compa-

nies that raised it, even if it were a
nonjurisdictional claim-processing rule.

To determine whether the Mississippi body
shops complied with the requirement that a notice
of appeal “designate the judgment, order, or part
thereof being appealed,” Fed. R. App. P.
3(c)(1)(B), we must resolve an intracircuit split of
authority. One line of precedent holds that a
notice of appeal that designates the final judgment
allows us to review “all prior non-final orders and
rulings which produced the judgment.” Barfield
v. Brierton, 883 F.2d 923, 930 (11th Cir. 1989);
see also Kong v. Allied Prof’l Ins. Co., 750 F.3d
1295, 1301 (11th Cir. 2014) [24 Fla. L. Weekly
Fed. C1330a]. Under Barfield, if the notice of
appeal designates the final, appealable judgment,
see 28 U.S.C. § 1291, we may review any
undesignated interlocutory orders that produced
the judgment without further inquiry into whether
the appellant intended to appeal those orders.
Barfield, 883 F.2d at 930; see also Kong, 750 F.3d
at 1301 (applying the rule of Barfield without
conducting an intent inquiry); Toomey v.
Wachovia Ins. Servs., Inc., 450 F.3d 1225, 1228
n.2 (11th Cir. 2006) [19 Fla. L. Weekly Fed.
C585a] (same); Club Car, Inc. v. Club Car (Que-
bec) Imp., Inc., 362 F.3d 775, 785 & n.5 (11th Cir.
2004) [17 Fla. L. Weekly Fed. C308a] (same),
abrogated on other grounds by Innovative Clini-
cal & Consulting Servs., LLC v. First Nat’l Bank
of Ames, 620 S.E.2d 352 (Ga. 2005), as recog-
nized in Diamond Crystal Brands, Inc. v. Food
Movers Int’l, Inc., 593 F.3d 1249, 1258-59 & n.7
(11th Cir. 2010) [22 Fla. L. Weekly Fed. C455a].
But under a later line of precedent, we lack juris-
diction to review undesignated interlocutory
orders if the appellant’s intent to appeal those
orders is unclear—even if the notice of appeal
designates the final, appealable judgment. Semi-
nole Tribe of Fla. v. Stranburg, 799 F.3d 1324,
1343-44 (11th Cir. 2015) [25 Fla. L. Weekly Fed.
C1529a]; White v. State Farm Fire & Cas. Co.,
664 F.3d 860, 863-64 (11th Cir. 2011) [23 Fla. L.
Weekly Fed. C630a]; Moton v. Cowart, 631 F.3d
1337, 1340 n.2 (11th Cir. 2011) [22 Fla. L.
Weekly Fed. C1753a]; Whetstone Candy Co. v.
Kraft Foods, Inc., 351 F.3d 1067, 1079-80 (11th
Cir. 2003) [17 Fla. L. Weekly Fed. C76a]. In
those decisions, we looked to the face of the
notice of appeal or the appellant’s initial brief to
determine the appellant’s intent and concluded
that an intent to appeal the undesignated orders
was lacking, so we lacked jurisdiction. Seminole
Tribe, 799 F.3d at 1343-44; White, 664 F.3d at
864; Moton, 631 F.3d at 1340 n.2; Whetstone
Candy, 351 F.3d at 1079-80.

The later precedents—Seminole Tribe, White,
Moton, and Whetstone Candy—did not mention
our earlier precedent Barfield, which reviewed an
undesignated interlocutory order because the
notice of appeal designated the final judgment.
Instead, the later precedents cited two other deci-
sions decided before Barfield. The pre-Barfield
decisions held that we lacked jurisdiction to
review one part of an order designated in the
notice of appeal because the notice specifically
identified one or more other parts of the same

order as the subject of the appeal. See Pitney
Bowes, Inc. v. Mestre, 701 F.2d 1365, 1374 (11th
Cir. 1983) (“[T]he notice specifically stated that
the appeal was only ‘from those portions’ of the
order that dealt with issues raised in the summary
judgment motions.”); C. A. May Marine Supply,
649 F.2d at 1055 (“The notice of appeal expressly
refers to that portion of the order denying the
appellant’s motion for a new trial.”). In both
decisions, we explained that the appellant’s intent
to appeal the unmentioned portions of the desig-
nated order was unclear, so we lacked jurisdiction
to review those portions. Pitney Bowes, 701 F.2d
at 1374; C. A. May Marine Supply, 649 F.2d at
1056. In contrast, Seminole Tribe, White, Moton,
and Whetstone Candy decided whether the appel-
lants clearly intended to appeal the undesignated
interlocutory orders—not unmentioned portions
of a designated order. Seminole Tribe, 799 F.3d at
1343-44; White, 664 F.3d at 863-64; Moton, 631
F.3d at 1340 n.2; Whetstone Candy, 351 F.3d at
1079-80.

When faced with an intracircuit conflict, we
must follow our earliest precedent, CSX Transp.,
Inc. v. Gen. Mills, Inc., 846 F.3d 1333, 1338 (11th
Cir. 2017) [26 Fla. L. Weekly Fed. C1157a],
which means we must follow Barfield instead of
Seminole Tribe, White, Moton, and Whetstone
Candy, see id. at 1340. The pre-Barfield decisions
that our later precedents cited—Pitney Bowes and
C. A. May Marine Supply—provided no basis to
depart from the holding of Barfield that designa-
tion of the final, appealable order allows us to
review any earlier interlocutory orders that pro-
duced the judgment. Barfield is consistent with
the holdings of Pitney Bowes and C. A. May
Marine Supply, which control when a notice of
appeal designates a specific part of an order for
appeal and leaves undesignated other parts of the
same order. See Pitney Bowes, 701 F.2d at 1374;
C. A. May Marine Supply, 649 F.2d at 1056.
Indeed, Barfield itself acknowledged this distinc-
tion. 883 F.2d at 930 (explaining that the rule of
C. A. May Marine Supply applies when an order
decides multiple “separate issues” and the notice
of appeal expressly designates “one part of [that]
order,” but not when an appellant “seeks review
of the entire final judgment”). And because our
later precedents failed to mention Barfield, they
also failed to acknowledge that Barfield made this
distinction.

Following our earlier precedent, we hold that
when a notice of appeal designates the final,
appealable order—and does not identify specific
parts of that order for appeal—we have jurisdic-
tion to review that order and any earlier interlocu-
tory orders that produced the judgment. In their
notice of appeal, the Mississippi body shops
designated the final, appealable order that dis-
missed their remaining claims under state law.
The order was “final,” 28 U.S.C. § 1291, because
it was the order “by which [the] district court
disassociate[d] itself from the case.” Drummond
Co. v. Terrance P. Collingsworth, Conrad &
Scherer, LLP, 816 F.3d 1319, 1322 (11th Cir.
2016) [26 Fla. L. Weekly Fed. C349a] (internal
quotation marks omitted). In that order, the dis-



Headnotes and indexes are copyrighted and may not be duplicated by photocopying, printing,
or other means without the express permission of the publishers. 1-800-351-0917

28 Fla. L. Weekly Fed. C920 U.S. COURT OF APPEALS, ELEVENTH CIRCUIT

trict court dismissed the body shops’ remaining
state claims with prejudice and directed the Clerk
“to close the file.” The order “end[ed] the litiga-
tion on the merits and [left] nothing more for the
court to do but execute the judgment.” Id. (inter-
nal quotation marks omitted). So we can review
the undesignated interlocutory order that dis-
missed their antitrust claims because that order
was a “step[ ] towards [the] final judgment into
which [it] merge[d].” Barfield, 883 F.2d at 931
(internal quotation marks omitted).

Except for Seminole Tribe, White, Moton, and
Whetstone Candy, this rule accords with our
precedent. We have often reviewed undesignated
interlocutory orders where the notice of appeal
designated the final judgment, although we have
sometimes engaged in unnecessary inquiries
about the appellant’s intent or prejudice to the
appellee. See Davila v. Gladden, 777 F.3d 1198,
1203, 1208 n.5 (11th Cir. 2015) [25 Fla. L.
Weekly Fed. C754a]; Kong, 750 F.3d at 1301;
KH Outdoor, LLC v. City of Trussville, 465 F.3d
1256, 1258-60 (11th Cir. 2006) [19 Fla. L.
Weekly Fed. C1084a]; Toomey, 450 F.3d at 1228
n.2; Club Car, 362 F.3d at 785 & n.5; Barfield,
883 F.2d at 930; Comfort Trane Air Conditioning
Co. v. Trane Co., 592 F.2d 1373, 1376, 1390 &
n.15 (5th Cir. 1979). And this rule continues to
acknowledge that a notice of appeal that identifies
a specific part of a designated order for appeal
does not confer jurisdiction to review unmen-
tioned parts of the order. See Riccard v. Pruden-
tial Ins. Co., 307 F.3d 1277, 1290 n.12 (11th Cir.
2002) [15 Fla. L. Weekly Fed. C1093a]; Pitney
Bowes, 701 F.2d at 1374; C. A. May Marine
Supply, 649 F.2d at 1056.

Although we stated in a pre-Barfield decision
that “we will not expand [a notice of appeal] to
include . . . orders not specified unless the overrid-
ing intent to appeal these orders is readily appar-
ent on the face of the notice,” Osterneck v. E.T.
Barwick Indus., Inc., 825 F.2d 1521, 1528-29
(11th Cir. 1987), that statement is dicta and does
not bind us. The issue in Osterneck was the effect
of naming some but not all of the appellees in a
notice of appeal, not the effect of failing to desig-
nate an interlocutory order. Id. at 1528-29. Our
statement about undesignated orders in Osterneck
was not necessary to the decision we reached, so
it is not part of our holding. See Fresh Results,
LLC v. ASF Holland, B.V., 921 F.3d 1043, 1049
(11th Cir. 2019) [27 Fla. L. Weekly Fed. C1898a]
(“[R]egardless of what a court says in its opinion,
the decision can hold nothing beyond the facts of
that case.” (internal quotation marks omitted)).
We are bound by the holding of Barfield that
designation of the final judgment allows us to
review “all prior non-final orders and rulings
which produced the judgment.” 883 F.2d at 930.

C. The District Court Correctly Dismissed
the Mississippi Body Shops’ Antitrust Claims.

The Mississippi body shops assert two anti-
trust claims against the insurance companies.
They allege that the insurance companies engaged
in a horizontal price-fixing conspiracy and a
group boycott in violation of the Sherman Act, 15
U.S.C. § 1. We conclude that the district court

correctly dismissed these claims.
We recently decided en banc several appeals

by other body shops that raised similar claims of
horizontal price-fixing and group boycott. See
Quality Auto, 917 F.3d at 1262-72. Here, as in
Quality Auto, the body shops allege that the
insurance companies conspired to fix the prices
they will pay for repairs the shops perform for
their insureds. The body shops also allege that the
insurance companies conspired to boycott shops
that fail to comply with their pricing demands by
collectively steering insureds away from
noncompliant body shops. In Quality Auto, we
held that the body shops’ allegations were insuffi-
cient to state claims of horizontal price-fixing or
group boycott. Id. at 1262-72. The factual allega-
tions of the Mississippi complaint are very similar
to the allegations we held insufficient in Quality
Auto, but they differ in some respects. For that
reason, we consider in this appeal only those
allegations that materially differ from the allega-
tions we held insufficient in Quality Auto.

To state a claim of horizontal price-fixing or
group boycott, the body shops must allege, among
other elements, facts that plausibly suggest “an
agreement or conspiracy among the Insurance
Companies.” Id. at 1262; see also id. at 1260.
Under this standard, “the crucial question is
whether the challenged anticompetitive conduct
stems from independent decision or from an
agreement, tacit or express.” Bell Atl. Corp. v.
Twombly, 550 U.S. 544, 553 (2007) [20 Fla. L.
Weekly Fed. S267a] (alterations adopted) (inter-
nal quotation marks omitted). Allegations of
parallel conduct, even conscious parallelism, are
insufficient standing alone to raise an inference of
conspiracy. Quality Auto, 917 F.3d at 1261-62.
Where a conspiracy claim rests on allegations of
parallel conduct, a plaintiff must allege sufficient
“plus factors” to make the parallel conduct “more
probative of conspiracy than of conscious paral-
lelism.” Id. at 1262 (internal quotation marks
omitted).

We begin with the body shops’ allegations of
price-fixing. In their brief, the Mississippi body
shops identify three allegations from their com-
plaint relevant to their price-fixing claim that
materially differ from the allegations in Quality
Auto. We review each of the allegations and
conclude that none of them plausibly suggests a
prior agreement to fix prices.

First,  the body shops allege that “in
Oklahoma, Chad Turner of USAA told Blevins
Paint and Body that labor rates would be going up
shortly because the new State Farm survey results
had just been sent out and it would take USAA a
couple of weeks to put them in motion.” To begin,
this allegation is irrelevant to the Mississippi body
shops’ claims because it pertains to the actions of
insurance companies in Oklahoma. The Missis-
sippi complaint contains no allegation that State
Farm shares its “market rate” surveys for Missis-
sippi with other insurance companies. Instead, the
complaint alleges only that the other insurance
companies tell the body shops that “they will pay
no more than State Farm pays for labor.” And we
have already held that this allegation of “price
leadership”—“[f]ollowing the example set by a

competitor, without agreeing to do so in ad-
vance”—“is insufficient to establish the existence
of an agreement.” Id. at 1264 (internal quotation
marks omitted).

Even if this allegation were relevant to the
Mississippi action, it does not plausibly suggest a
price-fixing conspiracy instead of price leader-
ship. The allegation does not say to whom the
State Farm survey results were “sent out”—they
could have been sent either to the body shops with
whom State Farm does business or to other insur-
ance companies. The first interpretation is entirely
consistent with lawful price leadership: State
Farm sends out its new labor rates to the body
shops with whom it deals, and USAA independ-
ently matches those prices in short order. This
allegation is not enough to “make[ ] collusion
more plausible than conscious parallelism.” Id. at
1263.

Second, the body shops allege that when State
Farm alters its “market rate” for labor, the other
insurance companies match State Farm’s new rate
within a period of weeks. But this allegation again
suggests only price leadership, not a prior agree-
ment to fix prices. See id. at 1264. Although the
body shops allege that State Farm does not pub-
licly disclose its market rate, we explained in
Quality Auto that failing to publicly disclose the
market rate and keeping the market rate secret,
which could make uniform pricing suggestive of
a conspiracy, “are two very different things.” Id.
“[T]hat State Farm does not issue a press release
with the market rate does not foreclose the possi-
bility that it is publicly known.” Id. And as in
Quality Auto, the Mississippi complaint makes
clear “that State Farm must necessarily tell the rate
to every repair shop in a given geographic area”
when it reimburses the shops at that rate. Id.

Third, the body shops allege that many of the
insurance companies have offered the same false
reasons for refusing to pay the body shops’ posted
labor rates and have used the same threatening
tactics to discourage the body shops from discuss-
ing their rates with each other. Several insurance
companies have told individual shops that “they
are the only shop[s] trying to raise their rates,” and
that they will not honor the shops’ posted rates for
that reason. Insurance companies have also told
individual body shops that “if they discuss labor
rates with each other, they will be price fixing and
breaking the law.”

These allegations of uniform tactics do not
plausibly suggest a conspiracy because there is no
reason to believe these practices are “somehow
idiosyncratic and not to be expected as within the
‘wide swath of rational and competitive business
strategy unilaterally prompted by common per-
ceptions of the market.’ ” Id. at 1266 (quoting
Twombly, 550 U.S. at 554). The use of common
tactics by competitors suggests a conspiracy “only
if such usage would not plausibly arise from
‘independent responses to common stimuli.’ ” Id.
at 1267 (quoting Twombly, 550 U.S. at 556 n.4).
Here, as in Quality Auto, it is just as plausible that
the insurance companies independently use these
similar tactics to avoid paying higher prices for
repairs as it is that the insurance companies’
tactics are the result of a prior agreement. See id.
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The body shops’ allegations of uniform tactics do
not raise a plausible inference of conspiracy.

In addition to their allegations about price-
fixing, the Mississippi body shops also identify
two allegations relevant to their boycott claim that
were not present in Quality Auto. To review, the
essence of the boycott claim is that the insurance
companies agreed to steer customers away from
any body shops that left their direct repair pro-
grams or otherwise refused to conform to their
pricing demands. See id. at 1271 (explaining that
a group boycott includes “pressuring a party with
whom one has a dispute by withholding, or enlist-
ing others to withhold, patronage or services from
the target” (quoting St. Paul Fire & Marine Ins.
Co. v. Barry, 438 U.S. 531, 541 (1978))). As with
their price-fixing claim, the body shops’ boycott
claim “requires as a prerequisite sufficient allega-
tions of an agreement or conspiracy.” Id. We
conclude that neither allegation on which the
shops rely plausibly suggests a conspiracy to
boycott.

The body shops first allege that the insurance
companies use uniform tactics to steer their
insureds away from body shops that refuse to pay
State Farm’s labor rates. In Quality Auto, the body
shops argued that the insurance companies steered
their insureds away from noncompliant shops
using “the same script containing identical false
and misleading steering statements,” which could
have plausibly suggested a prior agreement to
steer. Id. at 1271 (internal quotation marks omit-
ted). But we explained that the complaints did not
contain any such allegation: “both the word
‘script’ and the word ‘identical’ [were] conspicu-
ously absent from the complaints.” Id. Here, the
Mississippi complaint is again devoid of any
allegations about a “script” of identical steering
statements. But it does allege that “[r]egardless of
which insurer is involved,” the insurance compa-
nies ordinarily use “the same list of false or mis-
leading” statements to steer consumers away from
noncompliant shops. The complaint then offers a
nonexhaustive list of “[e]xamples of these state-
ments.” The statements include telling insureds
that the shop they have selected is not on the
insurer’s preferred list, has had quality issues,
charges more, or takes longer to complete repairs
than other shops.

These allegations of uniform steering tactics
do not plausibly suggest a conspiracy. As we
explained in Quality Auto, the steering tactics the
body shops allege “could hardly be . . . more
expected or more commonly used” methods to
discourage insureds from patronizing a disfavored
shop. Id. at 1272. They “are not so idiosyncratic
that they suggest conspiracy.” Id. Telling an
insured that a shop is not a preferred provider,
does poor work, charges more, or takes longer
than other shops “are methods that would logi-
cally be employed by any insurer to dissuade its
insureds from using a disfavored shop.” Id. These
allegations of uniform conduct “fall well within
the ‘wide swath of rational and competitive busi-
ness strategy unilaterally prompted by common
perceptions of the market.’ ” Id. (quoting
Twombly, 550 U.S. at 554).

In addition to uniform steering tactics, three of

the Mississippi body shops allege that shortly
after leaving the State Farm and Shelter direct
repair programs, they experienced a substantial
drop in business from customers insured by other
insurance companies. Clinton Body Shop lost
about 50 percent of its customers from Missis-
sippi Farm Bureau, 30 percent from Nationwide,
and 20 percent from Progressive. Clinton Body
Shop of Richland lost 20 percent of its customers
from Geico, 10 percent from Safeco, 50 percent
from Nationwide, 50 percent from USAA, and 15
percent from Progressive. And after leaving
Shelter’s direct repair program, Bill Fowler’s
Bodyworks lost 30 percent of its customers from
Mississippi Farm Bureau, 60 percent from State
Farm, 75 percent from Allstate, and 30 percent
from Progressive.

The body shops attribute this loss in business
to a concerted effort among the insurance compa-
nies to steer customers away from their shops as
punishment for leaving the direct repair programs.
But unlike in other parts of their complaint, the
shops allege no specific instances of steering by
other insurance companies after leaving a differ-
ent insurer’s program. They instead ask us to infer
concerted steering from the loss in business.

These allegations of lost business do not
plausibly suggest that the insurance companies
engaged in steering, let alone concerted steering.
The body shops offer no allegations that explain
why the loss in business they allege is plausibly
explained by steering instead of other “obvious
alternative explanation[s].” Twombly, 550 U.S. at
567. They instead invite us to speculate that
steering caused this loss in business. But we are
not permitted to engage in speculation, even at the
pleading stage. See id. at 555 (“Factual allegations
must be enough to raise a right to relief above the
speculative level.”).

Instead of steering, the loss in business could
just as plausibly be explained by any number of
legitimate market forces. Those forces include
competition from other shops, decreased demand
for vehicle repairs in the relevant time period, a
greater demand for repairs in the preceding year,
or fluctuations in consumer choice about where to
have vehicles repaired. The wildly varying
amounts of lost business—from 10 percent to 75
percent depending on the insurer and the shop—
undermines concerted steering as a plausible
explanation. And most importantly, the complaint
provides no reason to believe that the amount of
revenue each shop receives from each insurance
company remains roughly constant from year to
year under normal circumstances. In a market for
car repairs, which depends on unpredictable
events like car crashes, it would be unsurprising if
considerable fluctuations in business were the
norm. Absent any allegations about the usual
volume of business these three shops receive from
each insurer, we cannot infer that steering, as
opposed to fluctuations in demand and consumer
choice, plausibly caused the drop in business.

Another problem with these allegations is that
the complaint provides no information about how
the body shops calculated the percentages of lost
business they allege, and the percentages tell us
little on their own. Among other gaps, we do not

know what time frame the body shops used to
arrive at these percentages. Did they compare the
number of customers from each insurance com-
pany in the month before and after they left the
direct repair programs or the year before and after
they left the programs? The smaller the time
frame, the more likely it is that fluctuations in
demand or consumer choice account for the loss.
Again, we are left to speculate. Relatedly, we have
no idea how many total customers from each of
the other insurance companies these three shops
served before they left the State Farm and Shelter
programs. Although the body shops collectively
allege that 75 to 95 percent of their annual reve-
nues come from insurance companies and that the
named insurance companies collectively enjoy a
75 percent market share in Mississippi, there is
likely substantial variation in the number of
customers individual shops receive from any one
insurance company. For all we know, these three
shops could have each had a dozen or a thousand
Progressive customers. And losing even a large
percentage of a small number of customers would
not be probative of steering as opposed to fluctua-
tions in demand or consumer choice.

Without more information to place these
threadbare allegations of lost business in context,
we would have to engage in impermissible specu-
lation to conclude that concerted steering plausi-
bly caused the decrease in business. See id. The
allegations of lost business are “consistent with”
concerted steering, but “they do not plausibly
establish” steering because of the many other
“more likely explanations.” Ashcroft v. Iqbal, 556
U.S. 662, 681 (2009) [21 Fla. L. Weekly Fed.
S853a]. The district court correctly dismissed the
antitrust claims.

D. The District Court Did Not Abuse Its
Discretion When It Denied the Mississippi
Body Shops’ Motion for Reconsideration.
The Mississippi body shops argue the district

court abused its discretion when it denied their
motion to reconsider its dismissal of their antitrust
claims based on newly discovered evidence. The
district court denied the motion because the body
shops failed to establish that this new evidence
was previously unavailable. We agree with the
insurance companies that the district court did not
abuse its discretion.

The body shops based their motion to recon-
sider on newly discovered “direct evidence of
price fixing.” The body shops explained that,
sometime after filing their second amended
complaint, they “obtained a statement from a
Progressive employee who stated unequivocally
that body shops have no say in the setting of their
own labor rates, that the insurance companies ‘get
together at big meetings’ to set body shop labor
rates, and that the insurance companies uniformly
apply the labor rates agreed upon at these meet-
ings.” The body shops also alleged that they
“obtained a statement from a State Farm represen-
tative who stated State Farm intentionally sup-
presses and fixes body shop labor rates, and that
State Farm’s labor rate survey is a sham to justify
its intentional fixing of labor rates.” They moved
the district court to reconsider its order of dis-
missal and allow them “to amend their complaint
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to include these direct admissions of price fixing.”
The district court construed the “motion to

reconsider” as a motion to alter or amend the
judgment, Fed. R. Civ. P. 59(e), which it denied.
The district court correctly explained that when a
Rule 59(e) motion is based on new evidence, the
movant must “show that the evidence was previ-
ously unavailable.” Mays v. U.S. Postal Serv., 122
F.3d 43, 46 (11th Cir. 1997). And it ruled that the
body shops had not established that their new
evidence was previously unavailable. Although
the body shops asserted that the new evidence was
unavailable when they filed their second amended
complaints, those complaints were pending for
nearly a year before the district court dismissed
their antitrust claims. And the body shops
“offer[ed] no explanation for their failure to bring
this information before the [district court] during
that time.”

The district court did not abuse its discretion
when it denied the motion to reconsider. See M.G.
v. St. Lucie Cty. Sch. Bd., 741 F.3d 1260, 1262
(11th Cir. 2014) [24 Fla. L. Weekly Fed. C985a]
(“Where a party attempts to introduce previously
unsubmitted evidence on a motion to reconsider,
the court should not grant the motion absent some
showing that the evidence was not available
during the pendency of the case.” (alterations
adopted) (quoting Mays, 122 F.3d at 46)). Indeed,
the Mississippi body shops do not even challenge
the ruling that they failed to establish the new
evidence was previously unavailable, so they
cannot obtain reversal of that ruling. See Broward
Bulldog, Inc. v. U.S. Dep’t of Justice, 939 F.3d
1164, 1181 (11th Cir. 2019) [28 Fla. L. Weekly
Fed. C371a].

E. The District Court Correctly Dismissed
Most of the Mississippi Body Shops’

Claims Under State Law.
The Mississippi body shops bring several

claims under state law against the insurance
companies. They assert claims of quantum meruit
and tortious interference with business relation-
ships, and they allege that the insurance compa-
nies violated a state statute, Miss. Code Ann. § 83-
11-501. Although the district court correctly
dismissed most of these claims, we conclude that
two of the shops have adequately alleged claims
of tortious interference against the Progressive
defendants.

The claims of quantum meruit fail for the same
reason those claims failed in Quality Auto: the
body shops fail to allege an essential element of
that claim. 917 F.3d at 1273. To state a claim for
quantum meruit, the body shops must allege,
among other elements, that they rendered services
in circumstances that would reasonably notify the
insurance companies that they expected payment
for the services. See In re Estate of Fitzner, 881
So. 2d 164, 173-74 (Miss. 2003). The body shops
do not allege that the insurance companies never
paid for their services; instead, they base their
claims of quantum meruit on the insurance compa-
nies’ failure to pay enough for their services. But
the body shops’ own allegations establish that the
circumstances could not have reasonably notified
the insurance companies that the body shops
expected additional compensation. The body

shops allege that the insurance companies tell
them that they will pay no more for repairs than
the “market rate” determined by State Farm.
Indeed, they allege that the insurance companies
present their payment terms on a “take it or leave
it” basis. As in Quality Auto, those allegations are
fatal to the body shops’ claims of quantum meruit.
“Having fully informed the Body Shops of what
they were willing to pay, the circumstances could
have only reasonably informed the Insurance
Companies that the Body Shops expected to be
paid the amount State Farm would pay.” Quality
Auto, 917 F.3d at 1273.

The body shops’ statutory claims, Miss. Code
Ann. § 83-11-501, also fail. The statute prohibits
an insurer from conditioning payment for repairs
on those repairs being made by a particular shop:

No insurer may require as a condition of
payment of a claim that repairs to a damaged
vehicle . . . must be made by a particular con-
tractor or motor vehicle repair shop; provided,
however, the most an insurer shall be required
to pay for the repair of the vehicle . . . is the
lowest amount that such vehicle . . . could be
properly and fairly repaired or replaced by a
contractor or repair shop within a reasonable
geographical or trade area of the insured.

Id. But the body shops argue that this statute
imposes a duty on insurers to “pay for a proper
and fair repair” and that the insurance companies
have breached that duty by refusing to pay for
necessary repairs at the body shops’ posted prices.
We disagree.

The statute imposes no duty on insurers to pay
a certain amount for repairs. Instead, the statute
imposes two other requirements: it forbids insur-
ers to “condition . . . payment of a claim” on
repairs being performed at a particular body shop,
id.; and it sets a ceiling on the amount an insurer
must pay to repair a vehicle: “the most an insurer
shall be required to pay” for repairs is “the lowest
amount” for which the vehicle “could be properly
and fairly repaired” by a body shop within a
reasonable distance of the insured, id. So there is
only one way an insurance company can violate
the statute: by conditioning payment of a claim on
repairs being made by a particular shop. The body
shops have not alleged any such conduct by the
insurance companies, so they have not alleged
that the insurance companies violated the statute.
The district court correctly dismissed the statutory
claims.

Most of the claims of tortious interference fail
for one of three reasons. First, the group allega-
tions of tortious interference fail to give the indi-
vidual insurance companies fair notice of the
claims against them, so they violate the shotgun-
pleading doctrine. Second, many of the body
shops fail to allege that the insurance companies’
actions damaged their businesses. And third,
some of the body shops fail to allege that the
insurance companies acted with malice. But two
of the body shops have adequately alleged a claim
of tortious interference against the Progressive
defendants.

We first address the body shops’ group allega-
tions of tortious interference. The body shops
allege that the insurance companies interfered

with their businesses by wrongfully “steering”
prospective customers away from noncompliant
body shops to competitors that complied with
their pricing demands and other requirements.
Some portions of the complaint detail the specific
instances of steering about which the body shops
complain. But the complaint also alleges, more
generally, that “[t]he Defendants” have wrong-
fully steered customers away from “the Plaintiffs”
through “their repeated campaign of misrepresen-
tation of facts.” The insurance companies argue
that these group allegations cannot state a claim
for relief because they fail to give them fair notice
of the body shops’ claims and the facts on which
they are based. We agree.

A complaint constitutes an impermissible
shotgun pleading if it “assert[s] multiple claims
against multiple defendants without specifying
which of the defendants are responsible for which
acts or omissions, or which of the defendants the
claim is brought against.” Weiland v. Palm Beach
Cty. Sheriff’s Office, 792 F.3d 1313, 1323 (11th
Cir. 2015) [25 Fla. L. Weekly Fed. C1366a]. The
problem with this kind of pleading is that it fails
“to give the defendants adequate notice of the
claims against them and the grounds upon which
each claim rests.” Id. Pleadings of this nature
violate the requirement that a plaintiff provide “a
short and plain statement of the claim,” Fed. R.
Civ. P. 8(a)(2). Weiland, 792 F.3d at 1320-22; see
also Twombly, 550 U.S. at 555 (explaining that
Rule 8(a)(2) exists to “give the defendant fair
notice of what the claim is and the grounds upon
which it rests” (alteration adopted) (internal
quotation marks omitted)). Although we have
sometimes vacated dismissals of shotgun com-
plaints and remanded with instructions to allow
the plaintiff to replead, Magluta v. Samples, 256
F.3d 1282, 1284 (11th Cir. 2001) [14 Fla. L.
Weekly Fed. C931a], we have also held that a
district court is required to give a counseled
plaintiff only one chance to replead before dis-
missing a complaint with prejudice on shotgun-
pleading grounds, Vibe Micro, Inc. v. Shabanets,
878 F.3d 1291, 1296 (11th Cir. 2018) [27 Fla. L.
Weekly Fed. C483a].

The group allegations of tortious interference
constitute shotgun pleading because they fail to
give any defendant fair notice of the allegations
against it. The Mississippi complaint names 28
body shops from across the state as plaintiffs. And
counting the named insurance companies in the
same corporate family as a single defendant, the
complaint names 11 defendants. The allegation
that “[t]he Defendants” steered customers away
from “the Plaintiffs” makes it impossible for any
individual insurance company to determine which
of the 28 body shops it is alleged to have harmed
through tortious interference. This allegation,
standing alone, fails to give the insurance compa-
nies “adequate notice” of the grounds upon which
the various body shops’ claims of tortious inter-
ference rest. Weiland, 792 F.3d at 1323; see also
Magluta, 256 F.3d at 1284 (condemning as a
shotgun pleading a complaint that was “replete
with allegations that ‘the defendants’ engaged in
certain conduct” and made “no distinction among
the fourteen defendants charged, though geo-
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graphic and temporal realities make plain that all
of the defendants could not have participated in
every act complained of”). The body shops cannot
rely on their group allegations of steering to state
claims of tortious interference against all the
insurance companies. And because the district
court gave the body shops an opportunity to cure
the group allegations by amending their com-
plaint, it permissibly dismissed with prejudice the
claims of tortious interference that were based on
the group allegations. See Vibe Micro, 878 F.3d at
1296.

Our decision in Quality Auto, which held that
similar allegations of tortious interference did not
constitute shotgun pleading, is not to the contrary.
917 F.3d at 1274-76. Four of the complaints in
Quality Auto named “only one plaintiff,” and the
fifth complaint named only “four body shops
located in close proximity to each other” as plain-
tiffs. Id. at 1275. We explained that it was “abso-
lutely clear” from the complaints that the victims
of the tortious interference were the lone body
shop in the first four complaints and each of the
four body shops named in the fifth complaint, and
that each defendant was alleged to have interfered
with each plaintiff. Id. But here, it is unclear that
each of the named insurance companies is alleged
to have successfully steered customers away from
each of 28 Mississippi body shops.

The failure to specify which particular defen-
dants certain allegations relate to is not fatal when
“[t]he complaint can be fairly read to aver that all
defendants are responsible for the alleged con-
duct,” Kyle K. v. Chapman, 208 F.3d 940, 944
(11th Cir. 2000), but we cannot fairly read the
body shops’ complaint in that manner. The spe-
cific instances of steering that the body shops
describe in their complaint provide reason to
doubt that each of the insurance companies has
harmed each of the body shops through steering.
As discussed below, these allegations make clear
that many of the alleged steering attempts were
unsuccessful, which prevents those body shops
from establishing the element of damages. We
cannot fairly read the complaint to allege that each
of the insurance companies damaged each of the
body shops by successfully diverting prospective
customers to other shops. For that reason, the
group allegations fail to state a claim for tortious
interference.

Apart from the group allegations, the Missis-
sippi complaint alleges 15 instances of steering by
particular insurance companies against individual
body shops. To state claims of tortious interfer-
ence, these body shops must allege that the insur-
ance companies (1) intentionally and willfully
acted (2) to harm the body shops’ businesses, (3)
“with the unlawful purpose of causing damage
and loss, without right or justifiable cause on the
part of the [insurance companies] (which consti-
tutes malice)” and (4) caused actual damage to the
shops. See Biglane v. Under the Hill Corp., 949
So. 2d 9, 16 (Miss. 2007). Most of the alleged
instances of steering fail to state a claim because
the body shops do not allege that they suffered
damage or that the insurance companies acted
with malice. But two of the body shops have
adequately alleged tortious interference.

Ten of the alleged instances of steering fail to
state a claim because the insurance companies did
not damage the body shops. As the body shops
admit, many of the “[e]xamples of steering” in
their complaint are examples of “failed” steer-
ing—instances in which the insurance company
was unsuccessful in its attempt to influence its
insured to use a different body shop. Of the 15
instances of steering, the body shops allege only
five in which the steering actually caused the
customer to choose a different shop. Because they
failed to allege actual damage, Biglane, 949 So.
2d at 16, the other 10 allegations of unsuccessful
steering attempts cannot state a claim for tortious
interference.

Of the five successful instances of steering,
three fail to state a claim because the body shops
do not allege that the insurance companies acted
with malice. Proof of malice requires evidence
that the defendant acted “with a malicious intent
to interfere and injure the business of another,”
Cenac v. Murry, 609 So. 2d 1257, 1271 (Miss.
1992), and “without right or justifiable cause,”
Biglane, 949 So. 2d at 16. These two aspects of
malice are distinct; a party can act with the mali-
cious intent to injure another but not engage in
tortious interference if he acts with right or justifi-
able cause. See id. (holding that a landowner who
spitefully blocked a parking area used by a neigh-
boring business did not act “without right or
justifiable cause” because he owned the parking
area). The body shops’ allegations founder on the
“without right or justifiable cause” aspect of
malice.

Alexander Body Shop alleges that it lost two
prospective customers because State Farm re-
quired those customers to take their vehicles to
one of State Farm’s approved shops for an esti-
mate before taking the vehicles to their shop of
choice for repairs. The two customers eventually
let the approved shops repair their vehicles to
avoid the inconvenience of moving their vehicles
to Alexander after the estimate. These allegations
do not establish that State Farm acted without
right or justifiable cause. Although the body
shops aver that State Farm’s “insistence” that the
customers use its approved shops for estimates is
“illegal,” they cite no authority to support their
assertion. Mississippi law forbids insurers to
condition payment of a claim upon “repairs to a
damaged vehicle . . . be[ing] made by a particular
. . . shop,” but it does not forbid them to require
customers to use their approved shops to obtain
estimates. Miss. Code Ann. § 83-11-501 (empha-
sis added). Alexander has failed to allege that
State Farm acted “without right or justifiable
cause” as to these two instances of steering.
Biglane, 949 So. 2d at 16.

Lakeshore Body Shop alleges that it lost a
prospective customer because State Farm told her
she “would have to pay herself for charges State
Farm ‘did not deem reasonable’ ” if she used
Lakeshore for repairs instead of an approved
shop. The problem with this allegation is that
Lakeshore does not allege that State Farm’s
statement to the customer was false or misleading
in any way. And if the statement was not false or
misleading, we can hardly say that State Farm

acted “without right or justifiable cause.” Biglane,
949 So. 2d at 16; cf. Cenac, 609 So. 2d at 1271
(explaining that tortious interference encom-
passes using “misrepresentation[s]” to interfere
with business prospects). There is nothing tortious
about an insurance company truthfully informing
its insureds of the consequences of choosing one
body shop for repairs over another. Although the
body shops make conclusory allegations in other
parts of the complaint that the insurance compa-
nies “generally” and “ordinarily” use “false or
misleading information” to steer their insureds
away from noncompliant body shops, they fail to
allege that State Farm’s statement here was mis-
leading in any way.

Finally, two Mississippi body shops have
adequately alleged claims of tortious interference
against the Progressive defendants based on two
successful instances of steering. AutoWorks
Collision Specialist and Walkers Collision Center
allege that they each lost one customer because
Progressive misleadingly told the customers that
it would guarantee the repair work if they used
Progressive’s preferred shops, but not if they used
Autoworks or Walkers. According to Autoworks
and Walkers, the insurance companies never
“guarantee” repair work themselves; at most, they
require their preferred shops to guarantee their
own work. But the preferred shops often do not
live up to these “hypothetical” guarantees, and the
insurers’ statements “mislead . . . potential cus-
tomers into assuming [that Autoworks and Walk-
ers] do not guarantee their own work.”
AutoWorks and Walkers also allege that Progres-
sive’s steering is designed only to harm them and
not to serve any legitimate business interest of
Progressive, which pays the same amount for
repairs whether they are performed by a preferred
or non-preferred shop. In either case, Progressive
pays “only what it [chooses] to pay regardless of
the actual cost of repairs.” We agree with the body
shops that AutoWorks and Walkers have plausi-
bly alleged that Progressive intentionally dam-
aged their businesses with the malicious intent to
injure them and without right or justifiable cause.
See Biglane, 949 So. 2d at 16.

IV. CONCLUSION
We VACATE the orders dismissing the

second amended complaints and denying the
body shops’ motions to reconsider in the Indiana
and Utah actions. We AFFIRM the dismissal of
the Mississippi body shops’ antitrust claims and
the denial of their motion for reconsideration. We
also AFFIRM the dismissal of their claims under
state law, except for the two claims of tortious
interference by AutoWorks Collision Specialist
and Walkers Collision Center against the Progres-
sive defendants. We VACATE the parts of the
orders that dismissed those two claims of tortious
interference and REMAND for further proceed-
ings.
))))))))))))))))))

*Honorable Gregory G. Katsas, United States
Circuit Judge for the District of Columbia Circuit,
sitting by designation.

*        *        *
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Criminal law—Forfeiture—Sentencing—Hus-
band and wife who defrauded hundreds of
undocumented aliens into paying about
$740,000 for falsified federal immigration
forms appealed their sentences—District court
did not plainly err in holding defendants
jointly and severally for repaying proceeds of
their illegal conduct where defendants, who
are spouses that jointly operated their fraudu-
lent business, failed to establish that they did
not mutually obtain, possess, and benefit from
their criminal proceeds—Federal guidelines—
Reasonableness of sentence—District court
rightly sentenced defendants under the guide-
lines for mail-fraud convictions, which pro-
duces a higher offense level than the guidelines
for falsifying immigration documents—Sec-
tion 2B1.1 guidelines for mail-fraud convic-
tions more aptly fit the specifics of the crimes
committed and thus apply where the heart of
defendants’ scheme was not simply falsifying
federal forms; instead, their goal was to enrich
themselves through a fraudulent scheme,
cheating aliens out of several hundred thou-
sand dollars—Binding circuit precedent and
authoritative Guidelines commentary compel
conclusion that district court’s sentencing
calculation was correct
UNITED STATES OF AMERICA, Plaintiff-Appellee, v.
ROSA ENEDIA PAZOS CINGARI, DOMENICO CINGARI,
Defendants-Appellants. 11th Circuit. Case No. 17-12262.
March 17, 2020. Appeals from the U.S. District Court for the
Middle District of Florida (No. 8:14-cr-00054-CEH-AAS-2).

(Before JORDAN, GRANT, and SILER,* Circuit
Judges.)

(GRANT, Circuit Judge.) Defendants Domenico
and Rosa Cingari, a husband and wife who de-
frauded hundreds of undocumented aliens into
paying about $740,000 for falsified federal immi-
gration forms, contest their sentences. They say
that they should not be jointly and severally liable
for the forfeiture judgment in the amount that they
collected in their scheme; that way, one of them
could be liable for some “minimal amount,”
allowing them to pay off that liability and then
“live their lives” as “a happily married couple.”
Additionally, they say, they should be sentenced
under the lesser penalty set out for falsifying
immigration forms rather than the greater penalty
set out for fraud and deceit. Because the district
court committed no plain error in holding them
jointly and severally liable for repaying the pro-
ceeds of their illegal conduct, and because the
Sentencing Guidelines direct that they be sen-
tenced for fraud and deceit, we affirm the judg-
ment of the district court.

I.

A.
For more than four years, migrant workers and

other aliens went to the Cingaris’ business look-
ing for help getting Florida driver’s licenses. The
Cingaris had apparently mastered the art of ob-
taining a key Department of Homeland Security
document formally known as a Form I-797C
Notice of Action, but nicknamed “the torch” for
its torch watermark. Under Florida law, aliens can

use “the torch” to prove their identity and lawful
status for licensing purposes. See Fla. Stat. §
322.08(2)(c)(8).

Those coming to the Cingaris for help knew
the couple could get them the document; what
they did not know was how the Cingaris did it. To
obtain a Form I-797C, the Cingaris would fill out
and mail two other kinds of federal immigration
documents: (1) a Form I-589 application for
asylum and withholding of removal, and (2) a
Form I-130, a document used to establish a rela-
tionship between a citizen (or lawful permanent
resident) and an alien. Once DHS received these
two forms, it would generally issue a Form I-
797C.

Without the applicants’ knowledge, the
Cingaris would often alter the facts provided in
applications. Some falsely reported that an appli-
cant had suffered persecution, while others manu-
factured a false identity. Still others lied about the
applicant’s lawful status, residential address, and
social security number. On each fraudulent appli-
cation, the Cingaris listed their own business
address as the applicant’s mailing address, so that
they, rather than the applicant, could correspond
with the federal government. As several appli-
cants would later testify, they paid the Cingaris to
procure the torch document—but would not have
done so if they had known about the couple’s
deceptive practices.

The Cingaris’ scheme left behind hundreds of
victims. But it also produced a small fortune.
During the conspiracy, the Cingaris filed forms
for more than 1,000 aliens and usually charged
$500-$800 per application. Both spouses fraudu-
lently completed forms, with Domenico person-
ally working on at least 200. All in all, as a direct
result of the fraudulent conspiracy, the victims
lost more than $791,000. Of that, about $740,000
went to the Cingaris, with the remainder going to
immigration attorney fees. Some victims paid a
much higher price: several were deported because
the Cingaris—who, you will recall, intercepted all
application-related mail—failed to advise appli-
cants when the federal government demanded
interviews or requested information about an
application.

B.
Domenico and Rosa were tried by jury and

convicted of three crimes: (1) falsifying immigra-
tion forms, in violation of 18 U.S.C. §§ 2 and
1546(a); (2) mail fraud, in violation of 18 U.S.C.
§§ 2 and 1341; and (3) conspiracy to do the same,
in violation of 18 U.S.C. § 371.

For their crimes, the Cingaris were sentenced
to prison and held jointly and severally liable for
a money judgment. “Based on the evidence
presented at trial,” the district court found that
“the Defendants received criminal proceeds in the
amount of $740,880.00.” Consistent with that
conclusion, the court ordered that “the Defendants
shall be held jointly and severally liable for a
forfeiture money judgment in the amount of
$740,880.00.” Cf. 18 U.S.C. §§ 982(a)(6) (crimi-
nal asset forfeiture), 981(a)(1)(C) (civil asset
forfeiture); 28 U.S.C. § 2461(c) (allowing forfei-
ture, including under 18 U.S.C. § 981(a)(1)(C), in
criminal proceedings). At that point, the Cingaris

did not object to the imposition of joint and sev-
eral liability.

The district court also sentenced them to
prison. The presentence investigation report
(PSR) initially recommended that the Cingaris be
sentenced under § 2L2.1 of the United States
Sentencing Guidelines. According to the PSR
calculations, the sentencing range under that
guideline was 30-37 months.

Both the Cingaris and the government ob-
jected to portions of the PSR. As relevant here,
Domenico argued that because he played an
insignificant role in the criminal conspiracy, he
should receive a minor-role reduction in his
sentence. In arguing for this reduction,
Domenico’s trial attorney told the district court
that he supposed that “the money is going into the
family coffers,” recognized that “there really has
been no testimony as to . . . how they divided it
under the circumstances,” and conceded that the
court could “assume that he did benefit to a point
because he was married to Mrs. Cingari.”
Domenico also objected to the PSR’s factual
representation that he had operated the business
together with Rosa. The district court overruled
both objections.

For its part, the government argued that the
Cingaris’ sentence should be calculated under §
2B1.1, rather than § 2L2.1 as suggested in the
PSR. Section 2L2.1 applies specifically to the
criminal offense of falsifying federal immigration
documents, while § 2B1.1 applies generally to
offenses involving deception and fraud. U.S.
Sentencing Guidelines §§ 2L2.1, 2B1.1 (Nov.
2016). Section 2B1.1 would also result in a higher
sentencing range for the Cingaris: 168-210
months for Rosa, and 108-135 months for
Domenico. Only that guideline, the government
contended, could account for the totality of the
Cingaris’ criminal scheme—their deception of
both the federal government and their victims.
The Cingaris conceded that § 2B1.1 applied, at
least as an initial matter, but contended that §
2L2.1 was the right provision in the end because
of § 2B1.1’s cross reference. That cross reference,
they said, directs the court to apply § 2L2.1 where
the conviction conduct establishes the offense of
falsifying immigration forms, an offense “specif-
ically covered” by § 2L2.1. See U.S.S.G. §§
2B1.1(c)(3)(C), 2L2.1.

Agreeing with the government, the Probation
Office amended the PSR to recommend sentenc-
ing the Cingaris under § 2B1.1 rather than §
2L2.1. The district court also agreed with the
government, and sentenced the Cingaris within
the higher sentencing range set out in § 2B1.1.
“Although making false statements in the immi-
gration applications [was] certainly a component
of the mail fraud charges,” the district court
explained, “the Cingaris’ ultimate goal was to
obtain money from their clients.” The Cingaris
now appeal.

II.
When a party does not object to an issue at

sentencing, we review only for plain error. United
States v. Beckles, 565 F.3d 832, 842 (11th Cir.
2009) [21 Fla. L. Weekly Fed. C1747a]. The
party raising the issue on appeal has the burden to
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show that “(1) there is an error; (2) that is plain or
obvious; (3) affecting his substantial rights in that
it was prejudicial and not harmless; and (4) that
seriously affects the fairness, integrity, or public
reputation of the judicial proceedings.” Id. (punc-
tuation and citation omitted). We review de novo
the interpretation and application of the Sentenc-
ing Guidelines. United States v. Fox, 926 F.3d
1275, 1278 (11th Cir. 2019) [27 Fla. L. Weekly
Fed. C2057a].

III.

A.
The Cingaris first argue that the district court

erred in holding them jointly and severally liable.
But because they did not raise this issue below,
the plain error standard applies. “As we have
repeatedly recognized, an error cannot meet the
‘plain’ requirement of the plain error rule if it is
not clear under current law.” United States v.
Castro, 455 F.3d 1249, 1253 (11th Cir. 2006) [19
Fla. L. Weekly Fed. C783a] (per curiam) (citation
omitted). The Cingaris have failed to make this
showing.

As their chief support for the law’s clarity, the
Cingaris point to the Supreme Court’s recent
decision in Honeycutt v. United States, 137 S. Ct.
1626 (2017) [26 Fla. L. Weekly Fed. S623a]. In
Honeycutt, the Court rejected the idea that a
defendant can be jointly and severally liable under
21 U.S.C. § 853 “for property that his co-conspir-
ator derived from the crime but that the defendant
himself did not acquire.” Id. at 1630. Honeycutt,
a salaried employee at his brother’s store, sold
large amounts of a product that the police had told
him could be used to make methamphetamine; he
was later convicted of several drug-related crimes.
Id. at 1630. The Court held that he could not be
jointly and severally liable with his brother for the
profits from the illegal sales because § 853 re-
quires forfeiture of “ ‘any property constituting,
or derived from, any proceeds the person ob-
tained, directly or indirectly, as the result of’
certain drug crimes.” Id. at 1630 (quoting 21
U.S.C. § 853). “Neither the dictionary definition
nor the common usage of the word ‘obtain’ sup-
ports the conclusion that an individual ‘obtains’
property that was acquired by someone else.” Id.
at 1632. And even the government acknowledged
that Honeycutt did not benefit personally from the
product’s sale—the profits went to his brother. Id.
at 1630-31.1

But Honeycutt cannot establish that imposing
joint-and-several liability here was an obvious
error. Even if we assume that Honeycutt applies to
criminal forfeiture under 18 U.S.C. §
982(a)(6)2—one of the statutory provisions
authorizing forfeiture here—the Cingaris must
also show that it plainly applies to civil asset
forfeiture under 18 U.S.C. § 981(a)(1)(C)—the
other provision independently authorizing forfei-
ture in this case.3 They cannot. See United States
v. Brown, 947 F.3d 655, 682 (11th Cir. 2020) [28
Fla. L. Weekly Fed. C707a]. “Honeycutt was
highly dependent on language found in 21 U.S.C.
§ 853 but absent from 18 U.S.C. § 981.” Id. That
textual difference, as we recently held, is “fatal” to
the plain error argument the Cingaris advance. Id.4

Besides, even if Honeycutt applied to both §
982(a)(6) and § 981(a)(1)(C), the Cingaris have
not shown that its analysis plainly applies to them.
The Court’s analysis in Honeycutt turned on the
employer—employee relationship: the employer,
as owner of the business, obtained the profits; the
salaried employee never saw the fruits of his
criminal labor. Here, though, the Cingaris are
spouses—spouses who jointly operated their
fraudulent business. And contrary to Domenico’s
argument that he played an insignificant role in
the crime, the evidence demonstrated that he
personally worked on at least 200 fraudulent
applications. With this evidence in mind, the
district court unsurprisingly ruled that Domenico
did not merit a minor-role reduction in his sen-
tence; Domenico does not challenge that finding
on appeal.

More to the point, no evidence shows that the
married couple split their co-earned criminal
proceeds. In fact, the district court found that “as
a result of the conspiracy and fraud offenses, the
Defendants received criminal proceeds in the
amount of $740,880.00.” Although that statement
is not necessarily a finding of joint ownership of
the proceeds, in light of the context—a married
couple jointly operating a fraudulent business—
the best reading supports that conclusion. Even
Domenico’s trial attorney understood that “the
money is going into the family coffers,” recog-
nized that “there really has been no testimony as
to . . . how they divided it under the circum-
stances,” and thought the court “can assume that
he did benefit to a point because he was married to
Mrs. Cingari.” Under these circumstances, the
Cingaris have failed to establish that they did not
mutually obtain, possess, and benefit from their
criminal proceeds. We see no plain error.

B.
Next, the Cingaris challenge their sentence as

procedurally unreasonable, arguing that the
district court’s sentencing calculation was incor-
rect. See United States v. Williams, 526 F.3d
1312, 1322 (11th Cir. 2008) [21 Fla. L. Weekly
Fed. C684a] (per curiam). They say that they
should have been sentenced under § 2L2.1, in-
stead of § 2B1.1. Although their argument re-
quires close consideration, it ultimately fails.

To calculate an offense level, a district court
first “must determine which offense guideline
section covers the offense of conviction.” United
States v. Belfast, 611 F.3d 783, 824 (11th Cir.
2010) [22 Fla. L. Weekly Fed. C1179a] (citations
omitted). This requires the court to consult the
Sentencing Guidelines Statutory Index, which
matches particular guidelines to specific statutory
violations. Id.; see U.S.S.G. app. A. Section
2B1.1 applies to the Cingaris’ mail-fraud convic-
tions, while § 2L2.1 applies to their immigration-
document convictions. For multi-count convic-
tions, a district court must also group “[a]ll counts
involving substantially the same harm.” U.S.S.G.
§ 3D1.2. After that, the court must apply the
guideline that produces the highest offense level.
U.S.S.G. § 3D1.3. Because the guideline for mail
fraud produced a higher offense level than the
guideline for falsifying immigration documents,
the court below applied § 2B1.1.

But as the Cingaris see it, § 2B1.1 is a begin-
ning rather than an end. They contend that §
2B1.1’s cross-reference provision applies—and
requires that they be sentenced under § 2L2.1,
which covers the offense of falsifying immigra-
tion forms. According to its text, § 2B1.1’s cross
reference triggers application of § 2L2.1 only if
the “conduct set forth in the count of conviction
establishes an offense specifically covered by” §
2L2.1. U.S.S.G. § 2B1.1(c)(3)(C). The Cingaris
say that, luckily for them, the conduct of lying on
immigration forms is specifically covered by §
2L2.1. So that provision—which happens to yield
a much lighter sentence—covers this case (or so
they argue).

The government counters with precedent and
Guidelines commentary. It first leans on our
decision in United States v. Baldwin, where we
upheld the district court’s application of § 2B1.1
on facts comparable to those here. 774 F.3d 711,
733 (11th Cir. 2014) [25 Fla. L. Weekly Fed.
C707a]. The government also points to the lan-
guage of the Guidelines commentary, which
states that the cross reference applies only when a
defendant’s conduct qualifies as an offense
“involving fraudulent conduct that is more aptly
covered by another guideline.” U.S.S.G. § 2B1.1
cmt. n.16.5 We agree—under those authorities,
the district court rightly sentenced the Cingaris
under § 2B1.1.

1.
Baldwin controls this case. There, we upheld

a sentence under § 2B1.1 because we found that it
(rather than another guideline) “more aptly fit the
specifics of the crimes committed.” Baldwin, 774
F.3d at 733. One of the defendants, Belizaire, had
participated in a fraudulent scheme to steal vic-
tims’ identities, file false tax returns, and obtain
and use debit cards loaded with fraudulent tax
refunds. Id. at 720. He pleaded guilty to conspir-
acy to defraud the government in violation of 18
U.S.C. § 286. Id. Although that offense was
covered by Guidelines § 2B1.1, Belizaire argued
that the district court should have applied §
2B1.1’s cross reference and sentenced him under
§ 2T, a provision specifically addressing fraudu-
lent tax returns. This Court rejected that argu-
ment: “the heart of Belizaire’s scheme was not
simply to file fraudulent tax returns, impede the
IRS from collecting taxes, or counsel others to
falsify their own returns.” Id. at 733. Rather,
“Belizaire’s goal was to enrich himself by de-
frauding the government with entirely fictitious
tax returns, and thus the § 2B1.1 guidelines more
aptly fit the specifics of the crimes committed by
Belizaire.” Id.

That case is this case in every meaningful
respect. Like in Baldwin, the “heart” of the
Cingaris’ scheme was not simply falsifying
federal forms; instead, their “goal was to enrich”
themselves through a fraudulent scheme, cheating
aliens out of several hundred thousand dollars.
That much is undisputed. We hold here as we held
there: the “§ 2B1.1 guidelines more aptly fit the
specifics of the crimes committed,” and thus
apply.

Despite the similarities between Baldwin and
this case, the Cingaris try to limit Baldwin by
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arguing that the opinion seemed to assume, but
not actually decide, that the guideline and com-
mentary were consistent. Not so. Key to our
holding was our determination that the text of §
2B1.1(c) harmonized with its commentary. As we
put it, the “commentary further explains” the text.
Id. That is, our Court decided that the commentary
was a consistent explanation of—rather than in
contradiction to—the guideline itself, and then
decided the case on that ground. We could not
today hold that the text and commentary were
inconsistent without running headlong into this
express determination, effectively overruling
Baldwin.

The Cingaris’ argument amounts to asserting
that Baldwin does not apply because it did not
consider the “inconsistency exception” that
prevents the commentary from being authorita-
tive. To be sure, otherwise authoritative commen-
tary loses that status if it is “inconsistent with, or
a plainly erroneous reading of, that guideline.”
Stinson v. United States, 508 U.S. 36, 38 (1993).
That said, the Cingaris’ argument is a non-starter.
Even if we agreed with their view that the guide-
line and commentary were inconsistent, we could
not free ourselves from a binding opinion just
because it “failed to consider” an “exception to the
general rule.” Smith v. GTE Corp., 236 F.3d 1292,
1301 (11th Cir. 2001). Doing so would risk
“nullifying the well-established prior panel prece-
dent rule that is an essential part of the governing
law of this Circuit.” Id. at 1302. We therefore
follow Baldwin.

2.
And even if Baldwin did not bind us, we

cannot say that the outcome would be different. A
closer look at the text and commentary of the
Guidelines shows why.

First, some background on our approach. “To
properly interpret the Sentencing Guidelines, we
begin with the language of the Guidelines, consid-
ering both the Guidelines and the commentary.”
United States v. Panfil, 338 F.3d 1299, 1302 (11th
Cir. 2003) [16 Fla. L. Weekly Fed. C896a] (per
curiam) (citations omitted). We have explained
that “the guideline and the commentary must be
read together,” because the commentary may
“interpret the guideline or explain how it is to be
applied.” United States v. Ferreira, 275 F.3d
1020, 1029 (11th Cir. 2001) (quotation marks and
citations omitted); Stinson, 508 U.S. at 41 (alter-
ation omitted) (quoting U.S.S.G. § 1B1.7 (Nov.
1989)). The commentary sometimes requires
interpreting a guideline in a way that “may not be
compelled by the guideline text.” Stinson, 508
U.S. at 47. Yet the commentary for a guideline
remains authoritative “unless it violates the Con-
stitution or a federal statute, or is inconsistent
with, or a plainly erroneous reading of, that guide-
line.” Id. at 38. Courts should thus “seek to harmo-
nize” a guideline’s text with its commentary.
United States v. Genao, 343 F.3d 578, 584 n.8 (2d
Cir. 2003) (citation omitted).

Turning to the text of § 2B1.1, we see that
courts must apply some other guideline only
when “the conduct set forth in the count of con-
viction establishes an offense specifically cov-
ered” by that other guideline. U.S.S.G. §

2B1.1(c)(3)(C). And at least two conditions must
be met to trigger the cross reference: (1) the con-
viction conduct must establish some other offense
and (2) that offense must be “specifically cov-
ered” by another guideline. But what the language
does not state is whether another guideline must
capture all, the core, or only some insignificant
part of the conviction conduct before the cross
reference applies.

The commentary, though, does not leave us
guessing on this point. It states that the cross
reference applies only when “the count of convic-
tion establishes an offense involving fraudulent
conduct that is more aptly covered by another
guideline.” U.S.S.G. § 2B1.1 cmt. n.16. In other
words, offense conduct matters, and the cross
reference is triggered only if another guideline
accounts for it.

Although the Cingaris zoom in on the phrase
“specifically covered” and contrast it with the
commentary’s use of “more aptly covered,” these
phrases are connected to distinct nouns: another
offense established must be “specifically covered”
elsewhere, and the conduct “involv[ed]” with that
offense must be “more aptly covered.” It is not as
if the conduct-focused approach somehow over-
rides the requirement that the offense be specifi-
cally covered. Several courts have held that
another guideline specifically covers an offense
only when the conduct set forth in the count of
conviction establishes the elements of the offense.
See, e.g., United States v. Bah, 439 F.3d 423, 427
(8th Cir. 2006) (quoting Genao, 343 F.3d at 583).
That is perfectly consistent with requiring that the
core fraudulent conduct likewise be covered.
Granted, the commentary’s conduct-focused
approach “may not be compelled by the guideline
text,” but neither does the guideline foreclose that
approach. Stinson, 508 U.S. at 47.

In fact, two structural clues indicate that the
commentary’s conduct-focused reading is not
only permissible but also best. First, the Commis-
sion designed § 2B1.1 to account for harm to
victims. For example, the guideline increases the
offense level based on the amount of money
victims lost, the number of affected victims, and
whether their loss “resulted in substantial finan-
cial hardship.” See U.S.S.G. § 2B1.1(b)(1)-(2).
Although § 2B1.1 would understandably require
sentencing under some other provision that fully
captured the relevant harmful conduct, we doubt
the guideline would ignore the core offense
conduct for cross-reference purposes.

Second, the commentary’s construction ac-
cords better with the Sentencing Guidelines’
efforts to match offense conduct to a proportional
sentencing range. Indeed, the first step in calculat-
ing a Guidelines range is to determine the offense
guideline section “applicable to the offense of
conviction (i.e., the offense conduct charged in
the count of the indictment or information of
which the defendant was convicted).” U.S.S.G. §
1B1.2(a); see id. § 1B1.1(a)(1). And the Guide-
lines presume that cross references “shall be
determined on the basis” of “all acts and omis-
sions committed” by a defendant during a crime
and even the acts of others for certain “jointly
undertaken criminal activity.” U.S.S.G. §

1B1.3(a). True, § 2B1.1’s cross reference turns on
a more limited set of conduct—the “conduct set
forth in the count of conviction.” U.S.S.G. §
2B1.1(c)(3)(C). Still, against the Guidelines’
general instruction to consider all relevant con-
duct in determining whether cross references
apply, we would hesitate to conclude that in the
case of this particular guideline only some insig-
nificant part of the conviction conduct must be
covered—even if the commentary had not closed
that interpretive door.

In light of these structural hints, the Cingaris’
reading would produce strange—if not absurd—
results. “The oddity or anomaly of certain conse-
quences may be a perfectly valid reason for
choosing one textually permissible interpretation
over another . . . .” Antonin Scalia & Bryan A.
Garner, Reading Law 237 (2012). Suppose, for
instance, that the Cingaris had falsified federal
immigration forms, but had done so with the
knowledge and assistance of their customers. In
that case, they would have committed the crime of
falsifying immigration forms, but would not have
defrauded hundreds of victims. For that lesser
(albeit still serious) crime, the Cingaris would
have been sentenced under § 2L2.1, the same
provision they would have us apply today.

On the other hand, imagine that the Cingaris
found a way to defraud their victims using mail
services, but had not falsified immigration forms.
They would probably be sentenced for mail fraud
under § 2B1.1, with its harsher range. But they
would have us impose a lighter sentence here
because they committed a second criminal act of
lying on immigration forms. Ordinarily, criminals
are not so lucky as to receive a reduced sentence
for piling on more criminal activity.

We are similarly unpersuaded by the Cingaris’
argument that the guideline’s text and its com-
mentary are inconsistent. They rely on a Second
Circuit case, United States v. Genao, to show a
contradiction. 343 F.3d at 583-84. But that case
does not support their position. In Genao, the
Second Circuit held that the cross reference “is
applicable only if the elements of another offense
are established by conduct set forth in the count of
conviction.” 343 F.3d at 584. Although the court
noted a “tension” between the text and commen-
tary, that tension has since been resolved. Id. at
584 n.8. At the time Genao was decided, the
cross-reference’s text applied only if the conduct
established “an offense specifically covered by
another guideline”; the commentary also in-
structed that cross-reference applied only if the
conduct established “an offense more aptly cov-
ered by another guideline.” Id. at 583 & 584 n.8
(emphasis omitted) (quoting U.S.S.G. §
2B1.1(c)(3) & n.11 (2002)). In other words, both
the text and commentary of the guideline sought
to modify the same word—offense—but with
different limiting phrases (“specifically covered”
versus “more aptly covered”). But as explained
above, now the text’s “specifically covered”
language addresses the word “offense,” while the
commentary’s “more aptly covered” phrase
modifies “conduct.”

Moreover, that case is the inverse of this one in
two respects: there, the government tried to use



Headnotes and indexes are copyrighted and may not be duplicated by photocopying, printing,
or other means without the express permission of the publishers. 1-800-351-0917

U.S. COURT OF APPEALS, ELEVENTH CIRCUIT 28 Fla. L. Weekly Fed. C927

the cross reference to attain a higher sentence,
using offense conduct that was insufficient to
establish all the elements of the other guideline.
Id. at 583-84. Here, in contrast, the sentence
would be lighter if the cross reference applied, and
the offense covered by the alternative guideline is
not broad enough to capture the conduct.

Nor are we persuaded by the Cingaris’ lenity
argument. They rightly acknowledge that, if both
§ 2L2.1 and § 2B1.1 apply, the district court
should have applied § 2B1.1. After all, “the
guidelines provide a clear solution” when “of-
fense conduct is covered by both guidelines”—
“use the provision that results in the greater of-
fense level.” Baldwin, 774 F.3d at 733 (quoting
U.S.S.G. § 1B1.1 cmt. n.5)). Still, the Cingaris
argue that the rule of lenity applies because read-
ing the guideline with its commentary creates
ambiguity.

Their contention rests on a shaky assumption:
“Whether the rule of lenity can be applied to the
non-statutory advisory Sentencing Guidelines is
an open question upon which this Court has cast
doubt.” United States v. Watts, 896 F.3d 1245,
1255 (11th Cir. 2018) [27 Fla. L. Weekly Fed.
C1062a]. At any rate, the Supreme Court has
“repeatedly stated that the rule of lenity applies
only if, after seizing everything from which aid
can be derived, we can make no more than a guess 

as to what Congress intended”—that is, the court
“must conclude that there is a grievous ambiguity
or uncertainty.” Holloway v. United States, 526
U.S. 1, 12 n.14 (1999) (punctuation and citation
omitted); Muscarello v. United States, 524 U.S.
125, 138-39 (1998) (quotation marks and citation
omitted). Interpreting the cross-reference provi-
sion in light of its authoritative commentary does
not leave this Court with a mere “guess” and does
not create “a grievous ambiguity or uncertainty.”
Far from it. “Because the Sentencing Commis-
sion’s intent is clear, we need not address the rule
of lenity” any further. United States v. Wright,
607 F.3d 708, 713 (11th Cir. 2010) [22 Fla. L.
Weekly Fed. C878a].

*    *    *
In short, the Cingaris’ challenges fail. They

cannot show that the district court plainly erred in
holding them jointly and severally liable. Nor can
they convince us that they were wrongly sen-
tenced: our binding precedent and authoritative
Guidelines commentary compel the opposite
conclusion. We AFFIRM the judgment of the
district court.
))))))))))))))))))

*Honorable Eugene E. Siler, Jr., Senior United
States Circuit Judge of the United States Court of
Appeals for the Sixth Circuit, sitting by designation.

1Although Honeycutt was decided after the court
        

below imposed joint-and-several liability, we analyze
the plainness of an alleged error “at the time of appellate
consideration,” at least when “the law at the time of trial
was settled and clearly contrary to the law at the time of
appeal.” United States v. Rodriguez, 398 F.3d 1291,
1299 (11th Cir. 2005) [18 Fla. L. Weekly Fed. C250a]
(citation omitted).

2We have not applied Honeycutt to § 982(a)(6), but
we have applied it to the similarly worded provision in
18 U.S.C. § 982(a)(7). United States v. Elbeblawy, 899
F.3d 925, 941-42 (11th Cir. 2018) [27 Fla. L. Weekly
Fed. C1125a].

3The civil asset forfeiture statute was at play in this
criminal case because of 28 U.S.C. § 2461(c). See
United States v. Padron, 527 F.3d 1156, 1161-62 (11th
Cir. 2008) [21 Fla. L. Weekly Fed. C689a] (“Congress
enacted 28 U.S.C. § 2461(c) . . . to make criminal
forfeiture available in every case that the criminal
forfeiture statute does not reach but for which civil
forfeiture is legally authorized.”).

4Although we conclude that Honeycutt does not
obviously extend to at least one of the forfeiture statutes
at issue, we note that the government attempted to
expressly waive this argument (while also setting out
other reasons to hold the Cingaris jointly and severally
liable). But we cannot find plain error where none
existed simply because one party wishes not to contest
the point. The Cingaris bear the burden to establish plain
error, and we will not hold that the district court plainly
erred just because the parties say so. See Beckles, 565
F.3d at 842 (burden is on the party raising a new issue).

5This language is now in footnote 17 of the most
recent Guidelines commentary. U.S.S.G. § 2B1.1 cmt.
n.17 (Nov. 2018).

*        *        *
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Bankruptcy—Fraudulent transfers—Avoidance—Constructive
fraud—Chapter 7 trustee is not entitled to summary judgment on
count seeking to avoid pre-petition transfer as constructively
fraudulent under 11 U.S.C. § 548(a)(1)(B) where genuine issues of
material fact remain as to insolvency of debtor at time of transfer and
whether debtor received reasonably equivalent value in exchange for
transfer—Subsequent transferee liability—Trustee is not entitled to
summary judgment on count seeking to recover portion of avoided
transfer from subsequent transferee because fact disputes remain as to
transferee’s good-faith affirmative defense under Section 550(b)(1),
given evidence that subsequent transferee received the transfer in
satisfaction of a debt for services he rendered to debtor, and that he did
so with no knowledge, or reason to know, of the alleged voidability of
the transferred sum

IN RE: MAS GLOBAL, INC., Debtor. U.S. Bankruptcy Court, Middle District of
Florida, Jacksonville Division. Case No. 3:12-bk-6289-JAF, Involuntary Chapter 7.
MARIA YIP, as Trustee for the Bankruptcy Estate of MAS GLOBAL, INC., Plaintiff,
v. JAMES SMITH, et al., Defendants. Adv. No. 3:14-ap-0134-JAF. February 1, 2019.
Jerry A. Funk, Judge.

ORDER ON TRUSTEE’S MOTION FOR SUMMARY
JUDGMENT AGAINST DEFENDANTS CHP ENERGY

SYSTEMS, LLC AND RICHARD DALTON

This proceeding is before the Court on the motion for summary
judgment filed on November 2, 2018, by Plaintiff MARIA YIP, as
Trustee for the Bankruptcy Estate of MAS GLOBAL, INC. (the
“Trustee”). (Doc. 261). The Trustee seeks summary judgment as to
Count 3 (fraudulent transfer avoidance) and Count 16 (subsequent-
transferee liability).

PROCEDURAL BACKGROUND
On September 25, 2012, certain creditors of Debtor MAS

GLOBAL, INC. (the “Debtor”) initiated the main bankruptcy case by
filing an involuntary petition against Debtor, under Chapter 7 of the
Bankruptcy Code. The Debtor was in the construction business,
focusing on designing and building on-site energy production and
heating/chilling units.

On April 24, 2014, the Trustee filed a sixteen-count complaint (the
“Complaint”) initiating this adversary proceeding against, among
other parties, Defendant JAMES SMITH (“Smith”), Defendant CHP
ENERGY SYSTEMS, LLC (“CHP Energy”), and Defendant
RICHARD DALTON (“Dalton”). Only Counts 3 and 16 are at issue
in this Order.

Count 3 seeks to avoid, pursuant to 11 U.S.C. § 548, the transfer of
$207,000 (the “Transferred Sum”) from the Debtor to CHP Energy.
Count 16 seeks to recover from Dalton, pursuant to § 550(a)(2), a
portion of the Transferred Sum totaling $58,272 (the “Dalton
Transfers”). Dalton filed a response to the Trustee’s motion (Doc.
264), to which the Trustee filed a reply (Doc. 265). The following
facts are undisputed.

UNDISPUTED FACTS
In May 2012, the Debtor executed a promissory note in the

principal amount of $200,000 in favor of Smith. Prior to this, Smith
advanced $158,156 to the Debtor as an “initial investment” in the
Debtor. To secure the Debtor’s obligation to repay Smith, the Debtor
executed a security agreement in favor of Smith. Smith attests that he
made this “initial investment” in the Debtor based on representations
made by Michael A. Solms (“Solms”), the president of the Debtor and
whose initials represent the “MAS” in the Debtor’s name. (Doc. 261-3

at 41) (the “Smith Affidavit”). Solms solely controlled the Debtor at
all material times.

In August 2012, Smith declared the Debtor in default under the
promissory note for failing to make timely regular payments. By
written notice, Smith advised the Debtor that he would exercise his
rights under the security agreement to take possession of the Debtor’s
property that served as collateral for the loan. Smith used his own
company, CHP Energy, to take possession of the collateral. Smith
solely controlled CHP Energy at all material times.

Among other property, CHP Energy took control of one of the
Debtor’s bank accounts at BB&T Bank. Dalton’s deposition testi-
mony and affidavit indicate that Smith and Solms negotiated and
agreed to this transfer. At the time, Dalton was an employee of the
Debtor and had personal knowledge of the Debtor’s financial affairs.
Smith enlisted the help of Dalton, with the consent of Solms, to assist
CHP Energy in taking possession of the Debtor’s bank account.
Following Smith’s instructions, Dalton moved the Transferred Sum
from the Debtor’s bank account to CHP Energy’s bank account, at the
same bank. After receipt of the Transferred Sum, CHP Energy made
several cash transfers to various persons and entities, including Smith
and Dalton. At issue here are several cash transfers to Dalton from
CHP Energy’s bank account, totaling $58,272—i.e., the Dalton
Transfers. The Trustee argues she is entitled to summary judgment on
the issues of: i) whether the Transferred Sum is avoidable under §
548(a)(1)(B) and ii) whether the amount of the Dalton Transfers is
recoverable from Dalton under § 550(a)(2).

STANDARD FOR SUMMARY JUDGMENT
The chief question at summary judgment is whether there is

sufficient conflicting evidence to warrant a trial. Summary judgment
is appropriate if the pleadings and discovery show there is no genuine
issue of material fact and that the moving party is entitled to judgment
as a matter of law. Fed. R. Civ. P. 56(a); Fed. R. Bankr. P. 7056. The
court must view the evidence in a light favorable to the nonmovant
and draw all inferences in favor of the nonmovant. In re Delco Oil,
Inc., 599 F.3d 1255, 1257 (11th Cir. 2010) [22 Fla. L. Weekly Fed.
C625a]. The movant bears the initial burden of demonstrating the
absence of a triable issue. Id. Once the movant meets the initial
burden, the burden of production shifts to the nonmovant to produce
evidence, beyond its pleadings, demonstrating that a disputed fact-
question exists. Id.

ANALYSIS
As stated, the two issues are the voidability of the Transferred Sum

under Count 3 and Dalton’s subsequent-transferee liability under
Count 16. The Transferred Sum must be avoided before Dalton may
be held liable for recovery. See IBT Int’l, Inc. v. Northern (In re Int’l
Admin. Servs.), 408 F.3d 689, 706-07 (11th Cir. 2005) [18 Fla. L.
Weekly Fed. C491a] (holding that a trustee may bring an avoidance
action and recovery action in the same adversary proceeding but that
the trustee must first prove the transfer is avoidable before there may
be any recovery against a subsequent transferee). If the transfer is not
avoidable, there can be no liability for recovery against a subsequent
transferee.

I. Count 3—Constructive fraud under § 548(a)(1)(B).
Although Count 3 includes actual and constructive fraud, the

Trustee’s instant motion relies on a constructive-fraud theory of
avoidance. (Doc. 261 at 17-18). In order to avoid a transfer as
constructively fraudulent under § 548(a)(1)(B), “the Trustee must
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show that: (i) there was a transfer of an interest of the Debtor in
property; (ii) the transfer occurred within two years preceding the
petition date; (iii) the Debtor received less than reasonably equivalent
value in exchange for the transfer; and (iv) the Debtor was either
insolvent on the date of the transfer or became insolvent as a result of
the transfer.” Menotte v. Leonard (In re Leonard), 418 B.R. 477, 482
(Bankr. S.D. Fla. 2009).

A. Insolvency at the time of the transfer.
The Court is precluded from granting summary judgment on the

element of insolvency. The Transferred Sum was transferred roughly
one month before the involuntary petition was filed. (Doc. 261 at 6, ¶
18). The Trustee’s only evidence supporting insolvency are the
Debtor’s amended schedules1 and the claims register in the main
bankruptcy case. The Trustee contends these items show the Debtor
was insolvent at the time of the transfer in light of the short period
between the transfer and the filing of the petition. (Doc. 261 at 14).

The Trustee apparently seeks to employ the retrojection theory for
proving insolvency, though she never specifically raises the theory.
See, e.g., Leonard, 418 B.R. at 486 (“An attempt to demonstrate a
debtor’s financial condition at a prior date by reference to the debtor’s
financial condition as presented in his bankruptcy schedules has been
referred to as the theory of ‘retrojection.’ ”). A retrojection argument,
however, creates only an inference of insolvency—not a presumption.
See id. An inference drawn from the movant’s evidence may carry the
day at trial; however, an inference in favor of the movant will not
typically satisfy the summary-judgment standard unless the movant’s
inference is the only “reasonable inference” that could be drawn from
the evidence. See Reeves v. Sanderson Plumbing Products, Inc., 530
U.S. 133, 150 (2000) (“[T]he court must draw all reasonable infer-
ences in favor of the nonmoving party, and it may not make credibility
determinations or weigh the evidence.”); Summary Judgment:
Federal Law and Practice § 6:5 (“This ‘inference favoritism’ toward
the nonmovant should occur only after a court [ ] has found that a clear
‘choice of inferences’ actually exists.”). In contrast, evidence creating
a mere inference in favor of the nonmovant will almost always create
a genuine dispute of fact and, therefore, defeat a motion for summary
judgment.

As to the nonmovant’s evidence, Dalton provided an affidavit (the
“Dalton Affidavit”) attesting that he “believed” the Debtor was
solvent at the time of the transfer, citing his knowledge and under-
standing of the Debtor’s assets and liabilities at the time. (Doc. 264-1
¶¶ 16-19). Dalton has not offered documentary or expert evidence
concerning insolvency, and it is not clear on what he bases his beliefs.
Likewise, the movant Trustee has not offered any evidence or
argument concerning the Debtor’s financial condition at the time of
the transfer or any evidence from which the Court may find that the
Debtor’s financial condition was the same on the date of the transfer
as it was on the petition date, as set forth in the Debtor’s amended
schedules.

The Trustee bears the initial burden as the movant. As a result of
the failure to meet this initial burden, the Court cannot grant summary
judgment as to insolvency, under Count 3.

B. Receipt of reasonably equivalent value.
The Court is likewise precluded from granting summary judgment

on the “reasonably equivalent value”2 element of Count 3. “Whether
the debtor received ‘reasonably equivalent value’ for the alleged
fraudulent transfer is ordinarily a question of fact.” Harrison v. N.J.
Cmty. Bank (In re Jesup & Lamont, Inc.), 507 B.R. 452, 470 (Bankr.
S.D.N.Y. 2014). “Where, however, a debtor receives no value for an
alleged conveyance, a court may find that the transfer was fraudulent,
as a matter of law, as long as the other elements in § 548 are satisfied.”
Id.

Further, under the appropriate factual circumstances, a transfer that
results in a dollar-for-dollar reduction in a debtor’s liability may
constitute receipt of reasonably equivalent value. See, e.g., Marshack
v. Wells Fargo Bank (In re Walters), 163 B.R. 575, 581 (Bankr. C.D.
Cal. 1994) (holding that a transfer from debtor to partnership that
resulted in a dollar-for-dollar reduction of debtor’s liability under a
personal guarantee of the partnership’s debts qualified as receipt of
reasonably equivalent value for purposes of § 548).

Here, both the Smith Affidavit (Doc. 261-3 at 40) and the Dalton
Affidavit (Doc. 264-1) present evidence that the Transferred Sum was
used to pay debts of the Debtor. According to Dalton, the Transferred
Sum was to be used as follows: a) $17,000 would go to CHP Energy
for Smith to pay the Debtor’s federal tax debt; b) $10,000 would go to
CHP Energy for Smith and Dalton, each, ($20,000 total) for services
they provided to the Debtor; c) $12,000 would go to Solms for him to
pay vendor-creditors of the Debtor that CHP Energy would no longer
be using; d) $25,000 would go to CHP Energy for Smith to pay the
Debtor’s outstanding overhead, insurance, and office expenses; e)
$20,000 to would go to CHP Energy for Smith to pay Fox Manufac-
turing (a vendor-creditor of the Debtor); f) $25,000 would go to CHP
Energy for Smith to pay the Debtor’s other vendor-creditors that CHP
Energy would continue to use in the future; and g) the remainder
would be used by CHP Energy in its operations on a separate construc-
tion project. (Doc. 264-1 at 3-4).

Paragraph 6 of the Smith Affidavit provides that the payments
were actually made:

6. In the second half of 2012, CHP made $259,501.07 in “CHP
Payments” to [the Debtor]’s creditors and employees. In 2012, I had
become deeply distrustful of Michael Solms, who was the president
of [the Debtor]. . . . The Transferred Sum allowed CHP to pay
creditors and employees of [the Debtor] at a time when [the Debtor]
was not paying them. CHP gave consideration to [the Debtor] by
paying [the Debtor]’s debts.

(Doc. 261-3 at 41-42).
If it is ultimately proven that the Transferred Sum was used to pay

the Debtor’s debts, the Debtor would have received reasonably
equivalent value to the same extent the Debtor received a reduction in
its outstanding debt. See Walters, 163 B.R. at 581. The key disputed
fact question on this element is whether and to what extent the
Transferred Sum was used to pay debts owed by the Debtor. In light
of Smith’s and Dalton’s affidavits, the Court cannot grant summary
judgment on this element of Count 3.

II. Count 16—Dalton’s good-faith affirmative defense.
Finally, Count 16 alleges subsequent-transferee liability against

Dalton, under § 550(a)(2). The Court cannot grant summary judgment
in favor of the Trustee because fact disputes remain as to Dalton’s
good-faith defense under § 550(b)(1).

Section 550(b)(1) provides that a trustee may not recover proceeds
of an avoided transfer from a subsequent transferee who “takes [the
property] for value, including satisfaction or securing of a present or
antecedent debt, in good faith, and without knowledge of the
voidability of the transfer avoided.” 11 U.S.C. § 550(b)(1) (2012).3

When analyzing a good-faith defense under § 550(b)(1), “a court must
consider whether the transferee had actual knowledge of the debtor’s
fraudulent purpose in making the transfers or had knowledge of facts
or circumstances that would have induced an ordinarily prudent
person to make inquiry and [whether] the inquiry, if made with
reasonable diligence, would have led to the discovery of the debtor’s
fraudulent purpose.” Welch v. Regions Bank (In re Mongelluzzi), 587
B.R. 392, 411 (Bankr. M.D. Fla. 2018).

Here, paragraphs 22-23 of the Dalton Affidavit state:
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22. I earned all of the payments that I received from CHP, which I
believe totaled $58,272.25 [i.e., the Dalton Transfers]. The $10,000 I
received in August 2012 was an advance for future work (which I did),
and the remaining payments were either salary or expense reimburse-
ment. I had no reason to believe that any of those payments were
subject to being “clawed back,” as the [Trustee] is trying to claim.

23. At all times [I was] with [the Debtor] and CHP, I conducted
myself in a professional manner and in good faith, and I had no reason
to believe that there was anything wrong with the payments I received.
When I gave my deposition in the case I may not have understood the
questions about “affirmative defenses” [ ] but I know that I earned all
of those payments for work I did for CHP.

(Doc. 264-1 at 5) (bracketing added).
These attestations, together with the whole of the Dalton Affidavit,

constitute sufficient evidence to create a triable issue on Dalton’s
good-faith defense to Count 16. The affidavit provides evidence that
Dalton received the Dalton Transfers in satisfaction of a debt for
services he rendered to the Debtor and to CHP Energy, and that he did
so with no knowledge (or reason to know) of the (alleged) voidability
of the Transferred Sum. A trial is necessary to decide the full merits of
Dalton’s good-faith defense.

In light of the above, it is hereby ORDERED that the Trustee’s
motion for summary judgment is DENIED.
))))))))))))))))))

1(Doc. 88 in case no. 3:12-bk-6289).
2The term “reasonably equivalent value” is not defined in the Bankruptcy Code;

however, for purposes of § 548, “value” is defined as “property, or satisfaction or
securing of a present or antecedent debt of the debtor, but does not include an
unperformed promise to furnish support to the debtor or to a relative of the debtor.” 11
U.S.C. § 548(d)(2)(A) (2012).

3Section 550(b)(1) does not use the phrase “reasonably equivalent value” but,
instead, uses simply the word “value.”

*        *        *

Bankruptcy—Estate property—Turnover—Boat molds—Chapter 11
debtor, a custom boat builder, sought turnover of boat molds owned by
debtor but possessed by creditor for use in the manufacture of
fiberglass parts for boats built by debtor; thereafter, creditor filed
emergency motion for adequate protection, contending that it held a
perfected molder’s lien on the molds under Florida law and requesting
adequate protection for its lien as a condition to turnover—Under
Florida’s molder’s lien statute, creditor acquired a possessory lien on
boat molds when it performed work for debtor and was not paid, and
lien was enforceable for as long as creditor retained possession of
molds, without further notice or action to perfect the interest—Under
Florida law, a molder’s lien is acquired when a molder performs
services for its customer, and is enforceable by the molder’s continued
possession of the molds until it is paid—Creditor, which held a
molder’s lien on debtor’s boat molds under Florida law, and was in
possession of molds on petition date, was not required to notify debtor
of its claim of lien until it decided to enforce the possessory lien through
a sale of the molds, and absence of such notice does not affect validity
and perfection of its lien under statute—Because creditor was in
possession of molds on date that debtor filed its bankruptcy petition,
creditor was entitled to adequate protection for its interest as a
condition to turnover of molds, and holds a valid and enforceable lien
on proceeds of molds

IN RE: BARKER BOATWORKS, LLC, Debtor. U.S. Bankruptcy Court, Middle
District of Florida, Tampa Division. Case No. 8:19-bk-3138-MGW, Chapter 11. July
25, 2019. Michael G. Williamson, Chief Judge. Counsel: Charles A. Postler and Amy
Denton Harris, Stichter, Riedel, Blain & Postler, P.A., for Debtor. Eric D. Jacobs,
Genovese, Joblove & Battista, P.A., for Sea Force IX, Inc.

MEMORANDUM OPINION AND ORDER ON
EMERGENCY MOTION OF SEA FORCE IX,

INC. FOR ADEQUATE PROTECTION

THIS CASE came before the Court for hearing on June 12, 2019,
to consider the Emergency Motion of Sea Force IX, Inc. (“Sea Force”)
for Adequate Protection.1 Sea Force’s Motion was filed in response to
the Debtor’s Emergency Motion for Turnover of Property of the
Estate.2

The Motions relate to certain boat molds that were owned by the
Debtor, but possessed by Sea Force to use in the manufacture of
fiberglass parts for boats built by the Debtor. The Debtor sought the
turnover of the molds in order to deliver them to a third party that has
purchased its assets. Sea Force contends that it holds a lien on the
molds pursuant to § 713.596 of the Florida Statutes, and therefore
requested adequate protection for its lien as a condition to turnover.

The Court has considered § 713.596 (the molder’s lien statute) and
the record in this case, and determines that Sea Force acquired a
possessory lien on the molds when it performed work for the Debtor
and was not paid. The lien was enforceable for as long as Sea Force
retained possession of the molds, without further notice or action to
perfect the interest. Sea Force was in possession of the molds on the
date that the Debtor filed its bankruptcy petition, and therefore holds
a valid and enforceable lien on the proceeds of the molds.

A. Background
The Debtor is in the business of designing and building custom

boats. In September of 2018, the Debtor entered into an agreement
with Sea Force for Sea Force to manufacture certain parts for the
Debtor’s boats. The Debtor’s boat molds were moved to Sea Force’s
facility to enable Sea Force to manufacture the parts, and Sea Force
subsequently issued a series of invoices for its manufacturing services.
In February of 2019, Sea Force moved the molds to a temporary
storage location.3

On April 5, 2019, the Debtor filed a petition under Chapter 11 of
the Bankruptcy Code.

On April 29, 2019, the Debtor filed a motion for authority to sell
substantially all of its assets to an entity known as Strike Force Seven
LLC (“SFS”) pursuant to an Asset Purchase Agreement signed on the
same date.4 The proposed purchase price under the Asset Purchase
Agreement is approximately $9,800,000.00. The assets subject to the
sale included the boat molds that had been moved to Sea Force’s
facility under the Debtor’s manufacturing agreement with Sea Force.

On June 4, 2019, the Debtor filed a motion for turnover of the boat
molds from Sea Force so that they could be delivered to SFS pursuant
to the proposed sale.5 In response to the Debtor’s Motion, Sea Force
asserted that it held a perfected molder’s lien on the molds in the
amount of $27,917.82, and therefore requested adequate protection
for its lien as a condition to turnover.6

On June 13, 2019, the Court entered an order authorizing the sale
to SFS,7 and also entered a separate order granting the Debtor’s
Motion for Turnover.8 Generally, the orders provide for the removal
of the molds from Sea Force’s facility, and for SFS to escrow the sum
of $27,917.82 pending the Court’s determination of the validity and
extent of Sea Force’s lien.

B. Statutory molder’s lien
Sea Force asserts that it holds a lien on the boat molds pursuant to

§ 713.596 of the Florida Statutes. Section 713.596 defines a “molder”
as “any person who fabricates, casts, or otherwise makes or uses a
mold for the purpose of manufacturing, assembling, casting, fabricat-
ing, or otherwise making a product for a customer.”9 Subsections (2)
and (3) of § 713.596 provide in part:

§ 713.596.
Molder’s liens

. . .
(2) Liens. —
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(a) A molder that has not received payment from a customer in
accordance with the terms of the contract between the two has a lien
on a mold in the molder’s possession which belongs to that customer.
The lien is for the balance due the molder from the customer for any
work that the molder has performed for the customer in manufacturing
or fabricating products for the customer using the mold and for the
value of all material related to such work. The molder may retain
possession of the mold until the debts are paid.

(b) Before enforcing the lien, the molder must notify the customer
in writing of the claim of lien. . . . The notice must state that the molder
claims a lien for the balance due for work that the molder has per-
formed in manufacturing or fabricating products for the customer
using the mold and for the value of related materials as is specified in
the notice. Additionally, the notice must include a statement of the
amount of the balance owed, a demand for payment, and a statement
of the location of the mold. Finally, the notice must include the
following warning in conspicuous type and in substantially the
following form:

WARNING:
YOUR FAILURE TO PAY THE UNPAID BALANCE AS STATED
HEREIN WILL RESULT IN THE IMPOSITION OF A LIEN ON
THE MOLD DESCRIBED HEREIN AND IN THE SALE OF THAT
MOLD AS PROVIDED BY LAW.

(c) If the customer does not pay the amount due as stated in the
notice within 60 days after the date of receipt of the notice, the molder
may sell the mold at a public auction. . . .

(3) Sale.—
(a) Before a molder may sell a mold, the molder must notify the

customer and any holder of a security interest perfected in this state of
the intended sale. . . .10

It does not appear that § 713.596 has been interpreted by any
Florida court. Sea Force contends that a molder’s lien under § 713.596
is a possessory lien that arises when the molder performs services
using the customer’s molds, and that the molder’s possession of the
molds is the only act required by the statute to perfect the lien. The
Debtor does not expressly dispute the creation of a possessory lien
under the statute, but contends that a molder must comply with the
notice provision of § 713.596(2)(b) before it is entitled to assert a lien
against the molds or the proceeds of the molds.

1. Enforceable by possession
The molder’s lien statute appears in Part II of Chapter 713 of the

Florida Statutes, which governs “miscellaneous liens” in Florida.
Section 713.74 of the Florida Statutes relates to the acquisition of
miscellaneous liens under Part II. Section 713.74 provides that such
liens shall be acquired “by the performance of the labor or the
furnishing of the materials,” and that the lien “shall continue as long
as the possession continues, not to exceed 3 months after performance
of the labor or furnishing the material.”11

Section 85.011 of the Florida Statutes relates to the enforcement of
miscellaneous liens acquired under Part II of Chapter 713. Section
85.011 provides that such miscellaneous liens on personal property
are enforceable by five separate methods, including “retention of
possession of the property on which the lien has attached for a period
of not exceeding 3 months by the person entitled to the lien, if the
person was in possession at the time the lien attached.”12 The statute
provides for a three-month possessory period, after which the owner
may seek possession of the property, but the lien does not expire after
three months and the lien rights continue beyond that period.13 In other
words, if the owner does not recover the property at the end of three
months, the lien continues for as long as the lien-holder retains
possession.14

Section 713.596, the molder’s lien statute, provides that an unpaid
molder “has a lien on a mold in the molder’s possession,” and that the
unpaid “molder may retain possession of the mold until the debts are

paid.”15 Under §§ 713.596, 713.74, and 85.011, therefore, a molder’s
lien is acquired when a molder performs services for its customer, and
is enforceable by the molder’s continued possession of the molds until
it is paid.

2. Enforceable against third parties
A molder’s lien is enforceable by possession of the molds, and no

further act is required to perfect the lien. Through its possession of the
property, the holder of a possessory lien provides actual notice to third
parties and the public of its interest.16

Except for a provision regarding the priority of such liens, statutory
liens for services are excluded from coverage under Florida’s Uniform
Commercial Code.17 The liens are dependent on possession for their
effectiveness,18 and have priority over a security interest in the
property unless the creating statute provides otherwise.19

Additionally, a person who acquires such a statutory lien for
services “has a lien against the property as against subsequent
purchasers and creditors without notice so long as the lienor continues
in possession of the property upon which the lien is claimed.”20

3. Enforceable without pre-sale notice
Under Florida’s molder’s lien statute, an unpaid molder “has a

lien” on molds in the molder’s possession which belong to its
customer.21 A molder’s lien arises automatically when the molder
performs work and is not paid, and is perfected by possession.22

Florida’s molder’s lien statute also provides that the molder must
notify its customer in writing “before enforcing the lien.” First, the
molder must notify the customer of the amount owed and warn the
customer that its failure to pay the balance will result in the sale of the
mold. Second, if the customer does not pay within sixty days, the
molder must notify the customer and any other secured creditors of the
intended sale.23

Generally, the statute allows the molder to sell the molds at public
auction if the customer does not pay the molder for its work. The pre-
sale notices required by the statute are directed to the customer and
any creditors with an interest in the molds, and intended to inform
them of the molder’s decision to proceed with the sale. But the notices
do not affect the validity and perfection of the possessory lien, and do
not affect the molder’s rights as the holder of a perfected lien.

In Basler Electric Company v. Fortis Plastics, LLC,24 a plastics
processor held a statutory lien on certain tooling under the Illinois
Tool and Die Act, and the owner of the tooling challenged the lien
because the processor never gave written notice of its claim of lien
under the statute. The Court rejected the owner’s challenge, finding
that the statute provided for the creation and attachment of the
possessory lien without any notice by a processor, and that no notice
was required until the processor decided to enforce the lien under the
statute. In Basler, therefore, the Court concluded that the processor
“automatically obtained a lien on the tools upon their receipt until the
time that [the owner] paid its balance,” and that the processor “was not
required to give notice to [the owner] until it decided to enforce the
lien by selling the tools.”25

A prior decision in In re Outboard Marine Corporation26 held that
a fabricator was barred from recovering the proceeds of certain
tooling because it had not provided notice of its statutory lien before
seeking to “enforce” it. But Outboard Marine’s interpretation of the
statute is “contrary to the way in which possessory liens traditionally
attach” and function.27 Statutory liens for services generally attach
when work is performed on goods in the fabricator’s possession,
without any notice to the owner.28 The fabricator may retain posses-
sion of the property for as long as it remains unpaid, again without
notice to the customer.29 In other words, a fabricator or other holder of
a possessory lien is not required to provide notice to its customer until
it decides to enforce the lien “through a lien sale” under the statute.30
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In this case, Sea Force held a molder’s lien on the Debtor’s molds
under § 713.596 of the Florida Statutes, and was in possession of the
molds at the time that the Debtor filed its bankruptcy case. Sea Force
was not required to notify the Debtor of its claim of lien until it
decided to enforce the possessory lien through a sale of the molds, and
the absence of such notice does not affect the validity and perfection
of its lien under the statute.

C. Motion for adequate protection
The lien claimed by Sea Force is a statutory, possessory lien under

§ 713.596 of the Florida Statutes. Section 545(2) of the Bankruptcy
Code generally provides that a statutory lien may be avoided to the
extent that the lien is not perfected or enforceable at the commence-
ment of the case against a bona fide purchaser of the property.31

With respect to a molder’s statutory lien, possession is the sine qua
non of the lien.32 Possession of the property provides “notice to the
world” of the molder’s interest in the molds, and thereby protects the
molder against third parties who may acquire competing interests in
the molds.33

Such a statutory lien for services, which remains enforceable as
long as the creditor retains possession of the property, is not the type
of statutory lien that is avoidable under § 545.34 If the property is
possessed by the creditor and the lien is enforceable when the
bankruptcy petition was filed, the avoidance provision of §545(2) is
not invoked.35

Where the debtor seeks turnover of the property, the issue is not
avoidance of the possessory lien under § 545(2). The real issue is the
form of adequate protection that should be granted to the creditor as
a condition to turnover.36

In In re WEB2B Payment Solutions, Inc.,37 for example, a creditor
claimed a possessory security interest in the debtor’s deposits, and the
chapter 7 trustee asked for turnover of the funds. The Court empha-
sized the possessory nature of the security interest and the creditor’s
entitlement to adequate protection:

Taken together, Whiting Pools and Strumpf provide a roadmap for
creditors whose rights in collateral will be relinquished with posses-
sion. Although § 542’s turnover requirement is self-effectuating and
obligates a creditor to turn over collateral upon demand by a trustee,
the Supreme Court has said that a creditor in NABC’s position—
where relinquishment of possession will in and of itself destroy the
creditor’s rights—may withhold turning the collateral over until the
bankruptcy court is able to make a determination as to whether, and to
what extent, the creditor is entitled to adequate protection. This
procedure approved by the Supreme Court enables a secured creditor
to both comply with a trustee’s demand for turnover of assets of the
estate, as required by Whiting Pools, but at the same time preserve its
possessory lien in the manner approved in Strumpf. These cases
properly place the burden on the party wishing to preserve its lien,
here NABC, to ask the Court to adequately protect its possessory lien
by entering an order providing that such lien continue in the proceeds
being turned over.38

In WEB2B Payment Solutions, the creditor had not sought
protection for its interest, and the Court ruled that it “lost its
possessory lien when it turned the Debtor’s account funds over to the
Trustee without first seeking adequate protection.”39

In this case, Sea Force filed a Motion for Adequate Protection in
response to the Debtor’s Motion for Turnover, and had not relin-
quished possession of the molds at the time of the hearing. The Motion
for Turnover was granted subject to the Court’s ruling on Sea Force’s
asserted lien, and the sum of $27,917.82 was placed in escrow
pending the Court’s determination of the validity and extent of Sea
Force’s lien.40

D. Conclusion
The matter before the Court is Sea Force’s Emergency Motion for

Adequate Protection. The motion relates to certain boat molds that
were owned by the Debtor, but possessed by Sea Force to use in the
manufacture of fiberglass parts for the Debtor’s boats. The Debtor
sought the turnover of the molds so that it could deliver them to a third
party that has purchased its assets. Sea Force contends that it holds a
lien on the molds pursuant to § 713.596 of the Florida Statutes, and
therefore requested adequate protection for its lien as a condition to
turnover.

The Court has considered § 713.596 and the record in this case, and
determines that Sea Force acquired a possessory lien on the molds
when it performed work for the Debtor and was not paid. The lien was
enforceable for as long as Sea Force retained possession of the molds,
without further notice or action to perfect the interest. Thus, Sea Force
was entitled to adequate protection for its interest as a condition to
turnover of the molds, and holds a valid and enforceable lien on the
proceeds of the molds in the amount of $27,917.82.

Accordingly, it is ORDERED:
1. The Emergency Motion of Sea Force IX, Inc. for Adequate

Protection is GRANTED.
2. Sea Force IX, Inc. holds a valid and enforceable lien on the

proceeds of the Debtor’s molds in the amount of $27,917.82.
))))))))))))))))))
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Bankruptcy—Dischargeable debts—False financial statement—
Discharge—Failure to explain satisfactorily loss of assets—Creditor is
not entitled to summary judgment determining that debt owed by
Chapter 7 debtor is nondischargeable pursuant to 11 U.S.C. §
523(a)(2)(B) for written false financial statement, based on assertion
that debtor submitted false financial statement to plaintiff in order to
induce plaintiff to lease certain real property to debtor’s corporation—
Alternatively, creditor is not entitled to summary judgment determin-
ing that discharge should be denied pursuant to Section 727(a)(5) for
failure to satisfactorily explain loss of assets reflected in financial
statement—Summary judgment should be denied because creditor has
not met its burden of showing the absence of any genuine dispute of
material fact as to genuineness of financial statement, reasonable
reliance thereon, whether the asset values shown in financial statement
were accurate on date financial statement was prepared and filed for
bankruptcy relief, and lack of satisfactory explanation of any loss of
assets

In re: JOHN ANTON FRICKS, Debtor. U.S. Bankruptcy Court, Middle District of
Florida, Jacksonville Division. Case No. 3:18-bk-1136-JAF, Chapter 7. TG ATLAN-
TIC BOULEVARD, LLC, Plaintiff, v. JOHN ANTON FRICKS, Defendant. Adv. No.
3:18-ap-94-JAF. July 12, 2019. Catherine Peek McEwen, Judge.

ORDER DENYING PLAINTIFF TG ATLANTIC
BOULEVARD, LLC’S MOTION FOR SUMMARY

JUDGMENT ON COUNTS II AND V

THIS PROCEEDING came before the Court to consider the
Plaintiff’s Motion for Summary Judgment (the “Motion”) (Doc. 35).
The Defendant, who is pro se, did not file a response to the Motion.1

In this adversary proceeding, the Plaintiff asserts that the Defen-
dant submitted a false financial statement to the Plaintiff in order to
induce the Plaintiff to lease certain real property to a corporation
owned by the Defendant. Based on these assertions, the Plaintiff seeks
a summary judgment determining that (i) the debt owed by the
Defendant is nondischargeable pursuant to 11 U.S.C. § 523(a)(2)(B)2

or, alternatively, (ii) the Defendant’s discharge should be denied
pursuant to § 727(a)(5).

The Motion must be denied because the Plaintiff has not met its
burden of showing the absence of any genuine dispute of material fact.
Specifically, to prevail on either Count II or V, the Plaintiff must
establish as an undisputed fact that the financial statement attached to
the complaint was prepared by the Defendant, and the Plaintiff has
failed to do so. In addition, with respect to Count II, the Plaintiff has
failed to show as an undisputed fact that the Defendant reasonably
relied on this financial statement. As to Count V, the Plaintiff has
failed to establish that no genuine factual dispute exists regarding the
actual value of the Defendant’s assets on the date the financial
statement was prepared and on the date the filed for bankruptcy relief.

A. The Complaint and Answer
The Defendant is a debtor under Chapter 7 of the Bankruptcy

Code, having filed a petition for relief on April 9, 2018. Thereafter, the
Plaintiff timely filed a complaint to determine the dischargeability of

a debt and to deny the Defendant’s discharge. More specifically, the
complaint contains five Counts: Count I for nondischargeability under
§ 523(a)(2)(A) for false pretenses, a false representation, or actual
fraud; Count II for nondischargeability under § 523(a)(2)(B) for a
written false financial statement; Count III for nondischargeability
under § 523(a)(6) for willful and malicious injury; Count IV for denial
of discharge under § 727(a)(3) for failure to keep financial records;
and Count V for denial of discharge under § 727(a)(5) for failure to
explain satisfactorily a loss of assets.

In support of the requested relief, the Plaintiff alleges in the
complaint that the Defendant provided the Plaintiff with a personal
financial statement dated September 30, 2015, in order to induce the
Plaintiff to lease certain real property to the Defendant’s corporation.
The financial statement attached to the complaint reflects a total value
of $10,476,000 for the Defendant’s assets and reflects total liabilities
of $514,200, yielding a net worth of $9,961,800. The Plaintiff further
alleges that it entered into a lease with the Defendant’s corporation in
reliance on this financial statement, the Defendant signed a guaranty
of the lease, the Defendant’s corporation defaulted on the lease, and
the Plaintiff thereafter obtained a state court judgment against the
Defendant for breach of his guaranty. Further, the Plaintiff asserts in
the complaint that the Defendant has failed to adequately account for
the loss of stocks, bonds, and/or mutual funds that he described in the
financial statement as having a combined value of $8,745,000, while
subsequently indicating in his bankruptcy schedules that he owns no
stocks, bonds, or mutual funds.

In the complaint, the Plaintiff states that at the first meeting of
creditors in the Defendant’s bankruptcy case, the Defendant “admitted
under oath that the 2015 Financial Statement was a false representa-
tion and that [the Defendant] did not have the net worth in assets
represented at the time of the representation and delivery of the 2015
Financial statement to [the Plaintiff].” In addition, the Plaintiff asserts
in the complaint that the Defendant’s bankruptcy schedules reflect
that he did not have many of the assets listed in the financial statement
as of the petition date.

The Defendant filed an answer and affirmative defenses (Doc. 10)
to the complaint. In his answer, the Defendant admits providing a
financial statement to the Plaintiff, but he denies that the document
attached to the complaint is a true copy of the financial statement that
he submitted. Specifically, the Defendant states that he did not prepare
or sign the document attached to the complaint and that the signature
on the document appears to be “the one commonly used in his online
emails and not his original signature.”

B. The Motion for Summary Judgment on Counts II and V
The Plaintiff seeks summary judgment only as to Count II of the

Complaint under § 523(a)(2)(B) and Count V of the Complaint under
§ 727(a)(5). Rule 56 of the Federal Rules of Civil Procedure, which
governs summary judgment motions and is made applicable to this
proceeding by Rule 7056 of the Federal Rules of Bankruptcy
Procedure, provides that the Court “shall grant summary judgment if
the movant shows that there is no genuine dispute as to any material
fact and the movant is entitled to judgment as a matter of law.” Fed. R.
Civ. P. 56(a). The party requesting the entry of summary judgment
thus has the burden of demonstrating the absence of a genuine dispute
of material fact. Further, a court determining entitlement to summary
judgment must view all evidence and make reasonable inferences in
favor of the party opposing the motion, and any doubt as to the
existence of a genuine issue of material fact must be resolved in favor
of denying the motion3

Here, the Plaintiff attached five exhibits (the “Exhibits”) in support
of its Motion. The first exhibit is a Declaration of Timothy Geddes, the
Plaintiff’s managing member. The second and third exhibits are
copies of the state court judgments entered against the Defendant and
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the Defendant’s corporation before the bankruptcy case was filed. The
fourth exhibit is a copy of a document entitled “Individual Personal
Financial Statement of: John A. Fricks as of September 30, 2015.”
And the fifth exhibit is a copy of the transcript of the § 341 meeting of
creditors conducted in the Defendant’s bankruptcy case.

C. Preparation of Financial Statement
The Court has considered the Exhibits in the light most favorable

to the Defendant as the non-moving party and is not satisfied that they
establish the absence of a dispute as to material fact. First, the Exhibits
do not show as an undisputed fact that the Defendant prepared and
signed the financial statement attached to the complaint.

The Plaintiff asserts in the complaint that the Defendant acknowl-
edged at his meeting of creditors that he signed the financial statement
and delivered it to the Plaintiff. The transcript of the meeting of
creditors includes the Defendant’s testimony that he provided a
financial statement to the Plaintiff in connection with the lease of real
property to his corporation.4 But the transcript does not evidence the
Defendant’s admission that he signed the particular document
attached to the complaint or that he delivered that document to the
Plaintiff. When shown the document at the meeting of creditors, the
Defendant stated that he did not recall providing it to the Plaintiff and
asked to see a document with an original signature.5 The Defendant
then testified that he could not address the values on the document
because the “numbers are clearly not my numbers.”6 When pressed to
estimate the value of securities personally owned by him on the date
of the financial statement, the Defendant answered, “Probably a
hundred thousand dollars or less.”7 The Court also notes that the
signature on the lease and guaranty executed by the Defendant does
not appear to match the Defendant’s signature on the financial
statement.8

Additionally, Geddes’ Declaration does not show that he had
personal knowledge of the Defendant’s delivery of the document. In
his Declaration, Geddes states only that the Defendant provided his
personal financial statement “to Plaintiff.”9 The Defendant testified at
the meeting of creditors that he had never met Geddes and that he
submitted his financial statement to another individual associated with
the Plaintiff.

For the reasons shown above, the Exhibits attached to the Motion
do not show as an undisputed fact that the Defendant prepared and
signed the financial statement attached to the complaint/Motion. This
precludes the Court from granting the Motion as to either Count II or
V.

D. Reasonable Reliance
The Count cannot grant the Motion as to Count II for an additional

reason. The Exhibits fail to establish as an undisputed fact that the
Plaintiff reasonably relied on the representations contained in the
financial statement. Section 523(a)(2)(B) provides that the debt owed
to a particular creditor is not dischargeable if it is a debt is based on an
intentionally false financial statement, “on which the creditor to whom
the debtor is liable for such money, property, services, or credit
reasonably relied.” The “reasonable reliance” standard under §
523(a)(2)(B) is a more stringent standard than the “justifiable
reliance” standard of § 523(a)(2)(A).10 The heightened reliance
standard for allegedly false financial statements under § 523(a)(2)(B)
reflects “Congress’ effort to balance the potential misuse of such
statements by both Defendants and creditors.”11 A determination of
whether a creditor’s reliance was reasonable is made on a case-by-
case basis considering the totality of the circumstances, including
whether: (1) the creditor followed its established lending procedure;
2) the creditor verified the financial statement through outside
sources; 3) the creditor had a previous relationship with the debtor;
and 4) the financial statement contained any “red flags.”12

Here, Geddes stated in his Declaration that the Plaintiff “did not
previously know anything about Defendant Fricks, had never
encountered him, and had never had any dealings with him whatso-
ever prior to his providing the 2015 Financial Statement to Plaintiff.”13

The financial statement included entries that the Defendant owned
“Securities - stocks/bonds/mutual funds” worth $8,745,000, real
estate worth $785,000, and total assets worth $10,476,000.14 But the
Motion and attachments do not show that the Plaintiff checked any
public real property records, requested any statements from the
Defendant’s financial institutions, or performed even a minimal
investigation of the Defendant’s “high net worth” (as characterized in
the complaint) before entering into the lease with the Defendant’s
corporation. Moreover, the Defendant testified at the meeting of
creditors that he did not submit a financial statement to the Plaintiff
until after the lease to his corporation was signed.15 The timing issue
alone, depending on the evidence, could belie any reliance by the
Plaintiff on the Defendant’s financial statement in entering into the
lease. Under these circumstances, the Court finds that the Exhibits
attached to the Motion do not show as an undisputed fact that the
Plaintiff reasonably relied on the financial statement.16

E. Loss of Assets
The Court must also deny summary judgment as to Count V for an

additional reason. Count V seeks denial of discharge for failure to
explain satisfactorily a loss of assets. As support for Count V, the
Plaintiff asserts that the financial statement identifies, among other
assets, “Securities - stocks/bonds/mutual funds” worth $8,745,00, and
yet, when the Defendant filed for bankruptcy relief approximately two
a half years later, he indicated on Schedule B that he owns no stocks,
bonds, or mutual funds. In addition to failing to establish the genuine-
ness of the financial statement as an undisputed fact, the Plaintiff has
failed to establish the lack of a factual dispute as to the actual value of
any stocks, bonds, or mutual funds the Defendant possessed on the
date of the financial statement, which value is critical to an allegation
that the Defendant has not adequately explained any loss in value of
those assets. Furthermore, the complaint states that the Defendant “has
failed to adequately explain the loss of certain property, notably the
loss of the securities, through his sworn testimony and filings.”
However, when asked at his meeting of creditors if the Defendant had
sold or transferred any personal property other than items previously
asked about (e.g., a camera and some furniture), the Defendant
responded, “Only stocks to keep the company going.” Thus, whether
the Defendant “satisfactorily” explained any loss in the value of
securities previously owned by him also remains subject to factual
dispute.

F. The State Court Judgment
Finally, with respect to the judgment the Plaintiff previously

obtained against the Defendant,17 because the judgment was rendered
by a Florida state court, Florida’s collateral estoppel law applies.18

Under Florida law, the following elements are necessary to invoke
collateral estoppel: “1) the issue at stake must be identical to the one
decided in the prior litigation; 2) the issue must have been actually
litigated in the prior proceeding; 3) the prior determination of the issue
must have been a critical and necessary part of the judgment in that
earlier decision; and 4) the standard of proof in the prior action must
have been at least as stringent as the standard of proof in the later
case.”19

Here, the Plaintiff’s judgment against the Defendant is for breach
of the Defendant’s guaranty.20 The elements of a breach of contract
action do not correspond to the elements of an action for
nondischargeability.21 Moreover, the judgment itself contains no
findings of fact; it merely recites the sum awarded, plus interest and
attorney’s fees “in accordance with Section 18D of the Lease.”22
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Simply put, the judgment fails to establish the required elements to
determine nondischargeability under § 523(a)(2)(B) or to deny
discharge under § 727(a)(5).

G. Conclusion
The Plaintiff seeks summary judgment relief as to Count II for

nondischargeability based on an assertion that the Defendant submit-
ted a false financial statement to the Plaintiff in order to induce the
Plaintiff to lease certain real property to the Defendant’s corporation.
The Plaintiff seeks summary judgment relief as to Count V for denial
of discharge on an alternative theory, which is that the Defendant
submitted a truthful financial statement and has not satisfactorily
explained the loss of the assets reflected in that statement. The Motion
for Summary Judgment should be denied because the Plaintiff has not
met its burden of showing the absence of any genuine dispute of
material fact as to: (i) the genuineness of the financial statement, (ii)
the Plaintiff’s reasonable reliance thereon, (iii) whether the values
shown in the financial statement were accurate when the statement
was prepared, and (iv) the lack of satisfactory explanation of any loss
of assets.

Accordingly, it is
ORDERED that the Plaintiff TG Atlantic Boulevard, LLC’s

Motion for Summary Judgment is DENIED.
))))))))))))))))))

1When a motion for summary judgment is directed to an unrepresented litigant, the
Eleventh Circuit Court of Appeals generally has required the court to notify the litigant
at a minimum of “(1) the need to file affidavits or other responsive materials, and (2) of
the consequences of default.” Farred v. Hicks, 915 F.2d 1530, 1534 (11th Cir. 1990).
Although no such notice was provided in this proceeding, the Defendant is not
prejudiced because the Court is denying the Plaintiff’s Motion. Even so, the Court
apologizes to the Debtor for omitting the notice.

2All statutory citations henceforth are to the Bankruptcy Code, Title 11 of the
United States Code.

3Al-Rayes. et al. v. Willingham (In re Willingham), 497 B.R. 344, 347 (Bankr. M.D.
Fla. 2013); Posillico v. Bratcher (In re Bratcher), 281 B.R. 753, 759 (Bankr. M.D. Fla.
2002).

4Exhibit 5 to the Motion, pp. 25-26.
5Id. at pg. 27.
6Id. at pp. 27-28.
7Id. at pp. 29-30.
8Compare Exhibit A to the Complaint (lease and guaranty) with Exhibit B to the

Complaint (financial statement).
9Exhibit 1 to the Motion.
10Field v. Mans, 515 U.S. 59, 77 (1995) (“[t]he Bankruptcy Court’s requirement of

reasonableness clearly exceeds the demand of justifiable reliance that we hold to apply
under § 523(a)(2)(A)”). See also, Lamar, Archer & Cofrin, LLP v. Appling, 138 S. Ct.
1752, 1763 (2018) [27 Fla. L. Weekly Fed. S302a] (“The text of § 523(a)(2) plainly
heightens the bar to discharge when the fraud at issue was effectuated via a ‘statement
respecting the debtor’s financial condition.’ ”) .

11Lamar, 138 S. Ct. at 1763-64.
12Bank of N. Ga. v. McDowell (In re McDowell), 497 B.R. 363, 370-71 (Bankr.

N.D. Ga. 2013).
13Exhibit 1 to the Motion.
14Exhibit 4 to the Motion.
15Exhibit 5 to the Motion, p. 26 (“[A]ny financial statement I would have given him

would have been after the lease was signed.”).
16See Transouth Fin. Corp. v. Duncan (In re Duncan), 81 B.R. 665, 668 (Bankr.

M.D. Fla. 1987) (“[N]o verification was made concerning the ownership of the
Defendants, the value of the property, the mortgages on the property, who was in
possession of the property, or whether the mortgages were in default. Among other
things, a financial statement dated March 14, 1985 was submitted to Transouth on
August 20, 1985, possibly after the loan was approved. Therefore, this Court finds
Transouth did not reasonably rely on the financial statement in making the loan.”).

17Exhibit 2 to the Motion.
18St. Laurent, II v. Ambrose (In re St. Laurent, II), 991 F.2d 672, 676 (11th Cir.

1993).
19Id.
20Exhibit 3 to the Motion.
21Ingram v. Tashbar (In re Tashbar), 2012 WL 2150327, *2, Case No. 6:08-bk-

11518 (Bankr. M.D. Fla. June 12, 2012) (“A breach of contract cause of action, without
more, does not give rise to a non-dischargeable debt.”) (citation omitted).

22Id. See also Haase v. McClaine (In re McClain), 138 B.R. 294, 297 (Bankr. M.D.
Fla. 1992) (where state court judgment merely recited sum to be recovered for each

count and contained no findings, bankruptcy court could not conclude that fraud was
a critical and necessary part of the state court judgment and could not, therefore, apply
collateral estoppel).

*        *        *

Bankruptcy—Default judgment—Vacation—Proper standard for
setting aside clerk’s default pursuant to Rule 55(c) is good cause where
order granting default judgment is not a final default judgment
because it fails to resolve all claims against all parties, court has not
certified the order as final, and order fails to provide for any type of
relief whatsoever—Good cause exists for setting aside default judgment
where defaulting party’s failure to answer amended complaint was not
culpable, setting aside the default would not prejudice the trustee as the
adversary, defaulting party acted promptly to correct the default, and
a final judgment against defaulting party would have no practical
effect on proceeding and would not bring resolution any closer

IN RE: TIFFANY RODRIGUEZ-MARTIN, Debtor. U.S. Bankruptcy Court, Middle
District of Florida, Jacksonville Division. Case No. 3:18-bk-1645-JAF, Chapter 7.
AARON R. COHEN, as Chapter 7 Trustee, Plaintiff, v. TIFFANY RODRIGUEZ
MARTIN, DONALD GRANT MARTIN, THE VANGUARD GROUP, INC., and
W.W. GRAINGER, INC., Defendants. Adv. No. 3:18-ap-0134-JAF. July 31, 2019.
Jerry A. Funk, Judge.

ORDER VACATING PRIOR ORDER, DATED
JUNE 3, 2019, WHICH GRANTED TRUSTEE’S

MOTION FOR DEFAULT JUDGMENT

This proceeding is before the Court on the Motion to Vacate (Doc.
42) the Court’s prior order (Doc. 40) which granted the Trustee’s
motion for default judgment (Docs. 38 & 39). Defendant W.W.
GRAINGER, INC. (“Grainger”) filed the Motion to Vacate on June
20, 2019. (Doc. 42). Plaintiff AARON R. COHEN, as Chapter 7
Trustee, (the “Trustee”) filed a response. (Doc. 44). As discussed
below, the Court grants the Motion to Vacate.

Background
In May 2018, Debtor TIFFANY RODRIGUEZ-MARTIN

(“Debtor”) filed a voluntary petition under Chapter 7 of the Bank-
ruptcy Code. The Trustee filed this adversary proceeding in Septem-
ber 2018 and seeks turnover of estate property. Initially, the Trustee
named three defendants: 1) Debtor; 2) Defendant DONALD GRANT
MARTIN (the “Former Husband”); and 3) Defendant THE VAN-
GUARD GROUP, INC. (“Vanguard”). The Trustee later amended the
complaint to add Grainger as the fourth defendant. (Docs. 16 & 16-1).

The marriage between Debtor and the Former Husband was
dissolved in May 2013. (Doc. 16-1 at 3). The dissolution order
provided that Debtor would receive $26,736.35 from the Former
Husband’s employer-sponsored profit-sharing pension plan (the
“Pension Funds”). This dissolution order is an “unqualified” domestic
relations order. Grainger is the Former Husband’s employer and
Vanguard administers the pension plan as a third-party fiduciary. The
plan is a “qualified” plan under the Employee Retirement Income
Security Act (“ERISA”). (Doc. 16-1 at 4, ¶ 17). Vanguard “remains
in possession of” the Pension Funds “at the direction of” Grainger.
(Doc. 16-1 at 4, ¶ 14). The Pension Funds have not been distributed
and no “qualified” domestic relations order has been entered by the
marriage-dissolution court.

Debtor claimed the Pension Funds as exempt pursuant to §
222.21(2), Florida Statutes. However, in this proceeding, Debtor
entered a consent judgment stating the funds are nonexempt property
of the estate. (Doc. 3). The Former Husband disclaims any interest in
the funds. The Trustee seeks turnover of the Pension Funds. Both
Vanguard and Grainger contend that, pursuant 29 U.S.C. §
1056(d)(3), which is an exception to ERISA’s anti-alienation
provision, a “qualified” domestic relations order must be rendered
before the funds may be distributed by Vanguard. When the Trustee
sought leave to add Grainger as a defendant, Vanguard objected and
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argued that naming Grainger would not obviate the need for a
qualified domestic relations order. (Doc. 17).

Service of process was executed on Grainger on April 10, 2019.
(Doc. 30). On May 20, 2019, the Trustee requested a clerk’s default.
(Doc. 32). The clerk’s default was entered on May 21, 2019. (Doc.
33). On May 30, 2019, the Trustee filed the motion for default
judgment. (Docs. 38 & 39). The Trustee’s proposed order was granted
on June 3, 2019 (“Order Granting Default Judgment”). (Doc. 40). As
discussed below, the Order Granting Default Judgment is an interlocu-
tory order granting, what is referred to as, “non-final default judg-
ment.”

Grainger’s attorney attests that, after service of the amended
complaint, Grainger tendered the case to Vanguard so that Vanguard
and the Trustee could continue the process of obtaining a qualified
domestic relations order. (Doc. 42 at 8). Upon learning of the clerk’s
default, Grainger’s attorney “contacted [Trustee]’s counsel and
attempted to engage in further settlement discussions pursuant to what
Grainger understood was the parties’ settlement framework.” (Doc.
42 at 8).

Following the Order Granting Default Judgment, Grainger’s
attorney realized his “understanding of the framework agreed to [ ]
was apparently inaccurate.” The Trustee made clear that a qualified
domestic relations order “is not an acceptable framework” for
turnover of the Pension Funds. (Doc. 44 at 3). Neither Vanguard nor
Grainger contends the Trustee is not entitled to the Pension Funds.
Rather, they contend a “qualified” domestic relations order must be
entered so that the exception to the pension plan’s anti-alienation
provision can be satisfied, as required by § 1056(d)(1)-(3).

Analysis
The Order Granting Default Judgment is not a final default

judgment because it fails to resolve all claims against all parties, the
Court has not certified the order as final under Federal Rule of Civil
Procedure 54(b),1 and the order fails to provide for any type of relief
whatsoever.2 Anheuser Busch, Inc. v. Philpot, 317 F.3d 1264, 1267
(11th Cir. 2003) [16 Fla. L. Weekly Fed. C171b] (“The default
judgement entered by the court against Philpot was not a final default
judgment, as it provided neither relief nor damages.”); Fed. R. Civ. P.
60(b). Thus, the proper standard is the “good cause” standard for
setting aside a clerk’s default pursuant to Rule 55(c). Philpot, 317 F.3d
at 1267.

“ ‘Good cause is a mutable standard, varying from situation to
situation,’ but factors for courts to consider include ‘whether the
default was culpable or willful, whether setting it aside would
prejudice the adversary, and whether the defaulting party presents a
meritorious defense,’ as well as ‘whether the defaulting party acted
promptly to correct the default.’ ” Geiger v. Sangha Hosp., 2017 WL
6063073, at *1 (M.D. Ga. Dec. 7, 2017) (quoting Compania
Interamericana Export-Import, S.A. v. Compania Dominicana de
Aviacion, 88 F.3d 948, 951 (11th Cir. 1996)).

Here, Grainger’s attorney believed Vanguard was working with
the Trustee and that there was no need to answer the amended
complaint. While Grainger’s failure to answer was extremely
imprudent, the failure was not culpable. It is reasonable that Vanguard
would take the lead since it possesses the Pension Funds and retains
fiduciary responsibilities over them.

Setting aside the default would not prejudice the Trustee. The
central issue is whether the Pension Funds can be distributed in the
absence of a qualified domestic relations order. Even if the Court
allows the default to stand, the effect of the anti-alienation provision
must still be resolved. A default against Grainger will not sidestep this
legal issue. Perez v. Wells Fargo N.A., 774 F.3d 1329, 1339 (11th Cir.
2014) [25 Fla. L. Weekly Fed. C714a] (“Although a defaulted
defendant is deemed to have admitted the movant’s well-pleaded
allegations of fact, [the defendant] is not charged with having
admitted . . . conclusions of law.”). Therefore, the Trustee is not

prejudiced by setting aside the default.
As to whether Grainger acted promptly, Grainger’s attorney was

in communication with the Trustee’s attorney since entry of the
clerk’s default. This communication and the brief time between the
clerk’s default and the motion to vacate does not demonstrate dilatory
practices.

As to Grainger’s meritorious defense, the Court is hesitant to
address this factor because the Trustee has not properly addressed the
anti-alienation issue. In re Remia addresses a similar fact-pattern.3 503
B.R. 6 (Bankr. D. Mass. 2013). Further, the Supreme Court has held
that the anti-alienation provision in § 1056(d)(1) is “enforceable” in
bankruptcy, under 11 U.S.C. § 541(c)(2). Patterson v. Shumate, 504
U.S. 753, 760 (1992). Shumate, Remia, and the plain language of 29
U.S.C. § 1056(d) appear to support Vanguard and Grainger’s
argument.

The Court recognizes the Trustee’s argument that the absence of a
qualified domestic relations order (as of the petition date) means
Debtor was not an “alternate payee” of the pension plan for purposes
of the exemption under § 222.21(2)(d), Florida Statutes. However, it
plainly appears that a post-petition qualified domestic relations order
is required before the plan administrator may distribute the funds to
someone who is not a plan “participant” or “beneficiary.”

Having said that, the Court will not decide dispositive legal issues,
now. Rather, the Court determines the default should be set aside
because even a final judgment against Grainger would have no
practical effect on this proceeding and would not bring resolution any
closer. The parties should attempt to determine the proper course
necessitated by ERISA and the pension plan itself. If there is a bona
fide dispute as to Vanguard’s legal and fiduciary duties regarding
turnover, the Trustee should squarely raise the issue in a summary-
judgment motion and explain why 29 U.S.C. § 1056(d) is inapplicable
to this pension plan.

Accordingly, it is hereby ORDERED as follows:
1) Grainger’s Motion to Vacate (Doc. 42) is GRANTED.
2) The default (Doc. 33) entered against Grainger is SET ASIDE.
3) The Order Granting Default Judgement (Doc. 40) is VA-

CATED.
))))))))))))))))))

1Rule 54(b) allows for the certification of finality of an order that disposes of one
or more, but fewer than all, claims or parties. Fed. R. Civ. P. 54(b).

2Case law sometimes refers to these orders as a “non-final default judgment.”
3Remia applied the property exemption found in 11 U.S.C. § 522(d)(12) rather than

§ 222.21(2), Florida Statutes. Remia’s analysis concerning ERISA, however, remains
instructive. See also In re West, 507 B.R. 252, 257 n.1 (Bankr. N.D. Ill. 2014).

*        *        *

Bankruptcy—Automatic stay—Violations—Police power exception to
automatic stay does not apply to imposition of any liens on estate
property—City’s purported real estate liens against property of
bankruptcy estate are void ab initio as violation of automatic stay in
effect at time liens were imposed

IN RE: GEA SEASIDE INVESTMENT, INC., Debtor. U.S. Bankruptcy Court, Middle
District of Florida, Jacksonville Division. Case No. 3:18-bk-0800-JAF, Chapter 11.
December 19, 2018. Jerry A. Funk, Judge.

ORDER VOIDING DAYTONA BEACH’S
PROPERTY LIENS

This case is before the Court on ten different motions filed by
Debtor GEA SEASIDE INVESTMENT, INC. (“GEA Seaside”) on
October 15, 2018. Each of these motions seeks to invalidate certain
real estate liens in favor of Creditor CITY OF DAYTONA BEACH
(the “City”). These motions came up for preliminary hearing on
November 6, 2018, at which time the parties offered argument on the
undisputed facts. The Court gave additional time for each side to file
written argument. The City filed a response on November 20, 2018.
(Doc. 279). The Debtor filed a reply on November 30, 2018. (Doc.
294). Having reviewed the argument of the parties and the applicable
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law, the Court determines the police-powers exception to the auto-
matic stay does not apply to the imposition of any liens on estate
property, and the City’s purported liens are void ab initio as violations
of the automatic stay in effect at the time the liens were imposed.

Procedural Background and Undisputed Facts
GEA Seaside filed the instant Chapter 11 case (3:18-bk-0800) in

March 2018. However, GEA Seaside filed a prior Chapter 11 petition
in January 2013, which became case no. 3:13-bk-0165 (the “Prior
Case”). A Chapter 11 plan was confirmed in the Prior Case, and the
Court entered a final decree finding that GEA Seaside had substan-
tially consummated the plan. The Clerk’s Office closed the Prior Case
in March 2017.

In July 2017, GEA Seaside sought to reopen the Prior Case to
pursue sanctions against the City (and another municipal defendant)
for alleged violations of the automatic stay. The Prior Case was
reopened, and, in August 2017, the Debtor filed an adversary
proceeding associated with the Prior Case, which became proceeding
no. 3:17-ap-0143 (the “Sanctions Action”).

The Sanctions Action sought sanctions/damages for the City’s
alleged violation of the automatic stay that arose during the pendency
of the Prior Case. Paragraph 32 of the original complaint alleged: “In
clear contravention of the automatic stay, specifically, 11 U.S.C. §
362(a)(4), the Defendants attempted to create, perfect, or enforce liens
against property of [GEA Seaside’s] bankruptcy estate.” (Doc. 1, in
Adv. No. 3:17-ap-0143).

Ultimately, the Court dismissed the Sanctions Action on purely
procedural grounds and stated: “Although the Court dismisses the
instant adversary proceeding with prejudice, this dismissal is without
prejudice to GEA Seaside properly raising the appropriate issues in
the main case”—i.e., as a motion for contempt within the Prior Case
rather than as an adversary proceeding. (Doc. 27 at 7, in Adv. No.
3:17-ap-0143). GEA Seaside did not file a motion for contempt in the
Prior Case. The Clerk’s Office closed the Sanctions Action in
December 2017 and subsequently re-closed the Prior Case in January
2018.

The automatic stay, in effect during the Prior Case, commenced on
the date the prior petition was filed and terminated on the date the
Chapter 11 plan was confirmed—i.e., from January 10, 2013 to
January 6, 2016. The stay expired upon plan confirmation because the
confirmation order re-vested all estate property with the Debtor. See
11 U.S.C. § 362(c)(1) (2013). It is undisputed that all subject liens
were imposed and recorded between October 13, 2013 and July 20,
2015, while the automatic stay was in effect. It is further undisputed
that all liened property was property of the bankruptcy estate at the
relevant times.

On October 15, 2018, GEA Seaside filed the ten motions at issue
here, which seek to invalidate the ten liens purportedly held by the
City (on eight pieces of real estate). At the preliminary hearing, the
City claimed the benefit of the police-powers exception to the
automatic stay found in 11 U.S.C. § 362(b)(4). GEA Seaside argued
that the § 362(b)(4) exception to the automatic stay applies only to acts
stayed under paragraphs (a)(1), (a)(2), (a)(3), and (a)(6) of § 362. In
other words, the imposition of the liens was stayed by § 362(a)(4), yet
(a)(4) is expressly excluded from the § 362(b)(4) exception.

After the hearing, the City filed a response that did not address the
argument raised by GEA Seaside. (Doc. 279). GEA Seaside filed a
reply and maintained its same argument. (Doc. 294). GEA Seaside
seeks a declaration that the purported liens are invalid, void, and of no
legal effect.

Analysis
Section 362 of the Bankruptcy Code provides for an automatic stay

of certain acts upon the filing of a bankruptcy petition. 11 U.S.C. §
362 (2013). Subsection (a) lists the various acts that are stayed, while
subsection (b) lists various exceptions to the automatic stay. 11 U.S.C.

§ 362(a), (b) (2013).
Paragraph (a)(4) provides for a stay of “any act to create, perfect,

or enforce any lien against property of the estate.” 11 U.S.C. §
362(a)(4) (2013). Paragraph (b)(4) contains the police-power
exception that is at issue here and provides:

(b) The filing of a petition . . . does not operate as a stay—
. . .
(4) under paragraph (1), (2), (3), or (6) of subsection (a) of this
section, of the commencement or continuation of an action or
proceeding by a governmental unit . . . to enforce such governmen-
tal unit’s or organization’s police and regulatory power, including
the enforcement of a judgment other than a money judgment,
obtained in an action or proceeding by the governmental unit to
enforce such governmental unit’s or organization’s police or
regulatory power.

11 U.S.C. § 362(a)(4) (2013). Clearly, “[t]he police power exception
[ ] does not apply to acts prohibited by § 362(a)(4).” In re Shannon,
590 B.R. 467, 492 (Bankr. N.D. Ill. 2018). “It applies only to acts
covered by § 362(a)(1), (2), (3), and (6).” Id.

In other words, “although § 362(b)(4) permits a governmental unit
to enforce its regulatory powers in certain circumstances, the creation,
perfection or enforcement of a lien that is imposed by a governmental
unit against property of the estate does not fall within the exception.”
In re McFarland, 2008 WL 4550378, at *4 (Bankr. M.D. Fla. July 24,
2008).1

Here, all liens imposed on estate property between January 10,
2013 and January 6, 2016 were imposed in violation of the automatic
stay and are, therefore, invalid. All such purported liens are void ab
initio and of no legal effect, regardless of who sought to impose the
lien. This holding has no effect on the debt underlying the purported
liens and makes no determinations concerning such debt. The Court
concludes merely that the liens are void as a matter of law. Accord-
ingly, it is hereby ORDERED that:

1. Any and all liens imposed by the City, between January 10, 2013
and January 6, 2016, on property of the Debtor’s bankruptcy estate at
the time, are void ab initio.

2. The voided liens include liens imposed on the following
property:

a) Real property at 509 Harvey Avenue, Daytona Beach, FL
32218.

b) Real property at 21 South Peninsula, Daytona Beach, FL
32218.

c) Real property at 121 South Grandview, Daytona Beach, FL
32218.

d) Real property at 317 North Hollywood, Daytona Beach, FL
32218.

e) Real property at 216 Morningside, Daytona Beach, FL
32218.

f) Real property at 319 North Hollywood, Daytona Beach, FL
32218.

g) Real property at 229 North Hollywood, Daytona Beach, FL
32218.

h) Real property at 358 Nautilus Avenue, Daytona Beach, FL
32218.

))))))))))))))))))
1Although the plain language of the statute controls, it is worth noting that the liens

would likewise fail the broader test employed under § 362(b)(4). Generally, courts
employ two tests to determine whether the police-power exception applies: the
“pecuniary purpose” test and the “public policy” test. In re Shannon, 590 B.R. 467, 492
(Bankr. N.D. Ill. 2018). Under these tests, courts focus on whether the governmental
action relates primarily to the protection of the government’s pecuniary interest or to
matters of public safety. Id. at 493. Only those matters relating primarily to public
safety are excepted from the stay. Id. Here, the imposition of a lien pertains to the City’s
pecuniary interest and is, thus, not excepted.

*        *        *
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