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Copyrights—Infringement—Copyright Remedy Clarification Act—
Sovereign immunity—Congress lacked authority to abrogate the
States’ sovereign immunity from copyright infringement suits in the
Copyright Remedy Clarification Act of 1990—Neither Article I’s
Intellectual Property Clause nor Section 5 of the Fourteenth Amend-
ment provide the basis for an abrogation of sovereign immunity

FREDERICK L. ALLEN, et al., Petitioners v. ROY A. COOPER, III, GOVERNOR OF
NORTH CAROLINA, et al. U.S. Supreme Court. Case No. 18-877. Argued November
5, 2019—Decided March 23, 2020. On Writ of Certiorari to the U.S. Court of Appeals
for the Fourth Circuit.

Syllabus
In 1996, a marine salvage company named Intersal, Inc., discovered the shipwreck of

the Queen Anne’s Revenge off the North Carolina coast. North Carolina, the
shipwreck’s legal owner, contracted with Intersal to conduct recovery operations.
Intersal, in turn, hired videographer Frederick Allen to document the efforts. Allen
recorded videos and took photos of the recovery for more than a decade. He
registered copyrights in all of his works. When North Carolina published some of
Allen’s videos and photos online, Allen sued for copyright infringement. North
Carolina moved to dismiss the lawsuit on the ground of state sovereign immunity.
Allen countered that the Copyright Remedy Clarification Act of 1990 (CRCA)
removed the States’ sovereign immunity in copyright infringement cases. The
District Court agreed with Allen, finding in the CRCA’s text a clear congressional
intent to abrogate state sovereign immunity and a proper constitutional basis for
that abrogation. The court acknowledged that Florida Prepaid Postsecondary Ed.
Expense Bd. v. College Savings Bank, 527 U.S. 627, precluded Congress from
using its Article I powers—including its authority over copyrights—to deprive
States of sovereign immunity. But the court held that Congress could accomplish
its objective under Section 5 of the Fourteenth Amendment. The Fourth Circuit
reversed, reading Florida Prepaid to prevent recourse to both Article I and Section
5.

Held: Congress lacked authority to abrogate the States’ immunity from copyright
infringement suits in the CRCA. Pp. 4-17.

(a) In general, a federal court may not hear a suit brought by any person against
a nonconsenting State. But such suits are permitted if Congress has enacted
“unequivocal statutory language” abrogating the States’ immunity from suit,
Seminole Tribe of Fla. v. Florida, 517 U.S. 44, 56, and some constitutional
provision allows Congress to have thus encroached on the States’ sovereignty.
Congress used clear language to abrogate the States’ immunity from copyright
infringement suits in the CRCA. Allen contends that Congress’s constitutional
power to do so arises either from the Intellectual Property Clause, Art. I, §8, cl. 8,
or from Section 5 of the Fourteenth Amendment, which authorizes Congress to
“enforce” the commands of the Due Process Clause. Each contention is foreclosed
by precedent. Pp. 4-6.

(b) The Intellectual Property Clause enables Congress to grant both copyrights
and patents. In Allen’s view, Congress’s authority to abrogate sovereign immunity
from copyright suits naturally follows, in order to “secur[e]” a copyright holder’s
“exclusive Right” as against a State’s intrusion. But that theory was rejected in
Florida Prepaid. That case considered the constitutionality of the Patent Remedy
Act, which, like the CRCA, attempted to put “States on the same footing as private
parties” in patent infringement lawsuits. 527 U.S., at 647, 648. Florida Prepaid
acknowledged that Congress’s goal of providing uniform remedies in infringement
cases was a “proper Article I concern,” but held that Seminole Tribe precluded
Congress from using its Article I powers “to circumvent” the limits sovereign
immunity “place[s] upon federal jurisdiction,” 517 U.S., at 73. For the same reason,
Article I cannot support the CRCA. Allen reads Central Va. Community College
v. Katz, 546 U.S. 356 to have replaced Seminole Tribe’s general rule with a clause-
by-clause approach to evaluating whether a particular constitutional provision
allows the abrogation of sovereign immunity. But Katz rested on the unique history
of the Bankruptcy Clause. 546 U.S., at 369, n. 9. And even if the limits of Katz’s
holding were not so clear, Florida Prepaid, together with stare decisis, would
doom Allen’s argument. Overruling Florida Prepaid would require a “special
justification,” over and above the belief “that the precedent was wrongly decided,”
Halliburton Co. v. Erica P. John Fund, Inc., 573 U.S. 258, 266, which Allen does
not offer. Pp. 6-10.

(c) Section 5 of the Fourteenth Amendment allows Congress to abrogate the
States’ immunity as part of its power “to enforce” the Amendment’s substantive
prohibitions. City of Boerne v. Flores, 521 U.S. 507, 519. For Congress’s action to

fall within its Section 5 authority, “[t]here must be a congruence and proportional-
ity between the injury to be prevented or remedied and the means adopted to that
end.” Id., at 520. This test requires courts to consider the nature and extent of state
conduct violating the Fourteenth Amendment and to examine the scope of
Congress’s response to that injury. Florida Prepaid again serves as the critical
precedent. There, the Court defined the scope of unconstitutional patent infringe-
ment as intentional conduct for which there is no adequate state remedy. 527 U.S.,
at 642-643, 645. Because Congress failed to identify a pattern of unconstitutional
patent infringement when it enacted the Patent Remedy Act, the Court held that the
Act swept too far. Given the identical scope of the CRCA and Patent Remedy Act,
this case could be decided differently only if the CRCA responded to materially
stronger evidence of unconstitutional infringement. But as in Florida Prepaid, the
legislative record contains thin evidence of infringement. Because this record
cannot support Congress’s choice to strip the States of their sovereign immunity in
all copyright infringement cases, the CRCA fails the “congruence and proportional-
ity” test. Pp. 10-16.

895 F. 3d 337, affirmed.

KAGAN, J., delivered the opinion of the Court, in which ROBERTS, C. J., and
ALITO, SOTOMAYOR, GORSUCH, and KAVANAUGH, JJ., joined, and in which
THOMAS, J., joined except for the final paragraph in Part II-A and the final paragraph
in Part II-B. THOMAS, J., filed an opinion concurring in part and concurring in the
judgment. BREYER, J., filed an opinion concurring in the judgment, in which
GINSBURG, J., joined.

))))))))))))))))))
JUSTICE KAGAN delivered the opinion of the Court.
In two basically identical statutes passed in the early 1990s,

Congress sought to strip the States of their sovereign immunity from
patent and copyright infringement suits. Not long after, this Court held
in Florida Prepaid Postsecondary Ed. Expense Bd. v. College Savings
Bank, 527 U.S. 627 (1999), that the patent statute lacked a valid
constitutional basis. Today, we take up the copyright statute. We find
that our decision in Florida Prepaid compels the same conclusion.

I
In 1717, the pirate Edward Teach, better known as Blackbeard,

captured a French slave ship in the West Indies and renamed her
Queen Anne’s Revenge. The vessel became his flagship. Carrying
some 40 cannons and 300 men, the Revenge took many prizes as she
sailed around the Caribbean and up the North American coast. But her
reign over those seas was short-lived. In 1718, the ship ran aground on
a sandbar a mile off Beaufort, North Carolina. Blackbeard and most
of his crew escaped without harm. Not so the Revenge. She sank
beneath the waters, where she lay undisturbed for nearly 300 years.

In 1996, a marine salvage company named Intersal, Inc., discov-
ered the shipwreck. Under federal and state law, the wreck belongs to
North Carolina. See 102 Stat. 433, 43 U.S.C. §2105(c); N. C. Gen.
Stat. Ann. §121-22 (2019). But the State contracted with Intersal to
take charge of the recovery activities. Intersal in turn retained
petitioner Frederick Allen, a local videographer, to document the op-
eration. For over a decade, Allen created videos and photos of divers’
efforts to salvage the Revenge’s guns, anchors, and other remains. He
registered copyrights in all those works.

This suit arises from North Carolina’s publication of some of
Allen’s videos and photos. Allen first protested in 2013 that the State
was infringing his copyrights by uploading his work to its website
without permission. To address that allegation, North Carolina agreed
to a settlement paying Allen $15,000 and laying out the parties’
respective rights to the materials. But Allen and the State soon found
themselves embroiled in another dispute. Allen complained that North
Carolina had impermissibly posted five of his videos online and used
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one of his photos in a newsletter. When the State declined to admit
wrongdoing, Allen filed this action in Federal District Court. It
charges the State with copyright infringement (call it a modern form
of piracy) and seeks money damages.

North Carolina moved to dismiss the suit on the ground of
sovereign immunity. It invoked the general rule that federal courts
cannot hear suits brought by individuals against nonconsenting States.
See State Defendants’ Memorandum in No. 15-627 (EDNC), Doc. 50,
p. 7. But Allen responded that an exception to the rule applied because
Congress had abrogated the States’ sovereign immunity from suits
like his. See Plaintiffs’ Response, Doc. 57, p. 7. The Copyright
Remedy Clarification Act of 1990 (CRCA or Act) provides that a
State “shall not be immune, under the Eleventh Amendment [or] any
other doctrine of sovereign immunity, from suit in Federal court” for
copyright infringement. 17 U.S.C. §511(a). And the Act specifies that
in such a suit a State will be liable, and subject to remedies, “in the
same manner and to the same extent as” a private party. §501(a); see
§511(b).1 That meant, Allen contended, that his suit against North
Carolina could go forward.

The District Court agreed. Quoting the CRCA’s text, the court first
found that “Congress has stated clearly its intent to abrogate sovereign
immunity for copyright claims against a state.” 244 F. Supp. 3d 525,
533 (EDNC 2017). And that abrogation, the court next held, had a
proper constitutional basis. Florida Prepaid and other precedent, the
District Court acknowledged, precluded Congress from using its
Article I powers—including its authority over copyrights—to take
away a State’s sovereign immunity. See 244 F. Supp. 3d, at 534. But
in the court’s view, Florida Prepaid left open an alternative route to
abrogation. Given the States’ “pattern” of “abus[ive]” copyright
infringement, the court held, Congress could accomplish its object
under Section 5 of the Fourteenth Amendment. 244 F. Supp. 3d, at
535.

On interlocutory appeal, the Court of Appeals for the Fourth
Circuit reversed. It read Florida Prepaid to prevent recourse to
Section 5 no less than to Article I. A Section 5 abrogation, the Fourth
Circuit explained, must be “congruent and proportional” to the
Fourteenth Amendment injury it seeks to remedy. 895 F. 3d 337, 350
(2018). Florida Prepaid had applied that principle to reject Con-
gress’s attempt, in the Patent Remedy Act, to abolish the States’ im-
munity from patent infringement suits. See 527 U.S., at 630. In the
Fourth Circuit’s view, nothing distinguished the CRCA. That
abrogation, the court reasoned, was “equally broad” and rested on a
“similar legislative record” of constitutional harm. 895 F. 3d, at 352.
So Section 5 could not save the law.

Because the Court of Appeals held a federal statute invalid, this
Court granted certiorari. 587 U.S. ___ (2019). We now affirm.

II
In our constitutional scheme, a federal court generally may not hear

a suit brought by any person against a nonconsenting State. That bar
is nowhere explicitly set out in the Constitution. The text of the
Eleventh Amendment (the single most relevant provision) applies
only if the plaintiff is not a citizen of the defendant State.2 But this
Court has long understood that Amendment to “stand not so much for
what it says” as for the broader “presupposition of our constitutional
structure which it confirms.” Blatchford v. Native Village of Noatak,
501 U.S. 775, 779 (1991). That premise, the Court has explained, has
several parts. First, “each State is a sovereign entity in our federal
system.” Seminole Tribe of Fla. v. Florida, 517 U.S. 44, 54 (1996).
Next, “[i]t is inherent in the nature of sovereignty not to be amenable
to [a] suit” absent consent. Id., at 54, n. 13 (quoting The Federalist No.
81, p. 487 (C. Rossiter ed. 1961) (A. Hamilton)). And last, that
fundamental aspect of sovereignty constrains federal “judicial
authority.” Blatchford, 501 U.S., at 779.

But not entirely. This Court has permitted a federal court to
entertain a suit against a nonconsenting State on two conditions. First,
Congress must have enacted “unequivocal statutory language”
abrogating the States’ immunity from the suit. Seminole Tribe, 517
U.S., at 56 (internal quotation marks omitted); see Dellmuth v. Muth,
491 U.S. 223, 228 (1989) (requiring Congress to “mak[e] its intention
unmistakably clear”). And second, some constitutional provision must
allow Congress to have thus encroached on the States’ sovereignty.
Not even the most crystalline abrogation can take effect unless it is “a
valid exercise of constitutional authority.” Kimel v. Florida Bd. of
Regents, 528 U.S. 62, 78 (2000).

No one here disputes that Congress used clear enough language to
abrogate the States’ immunity from copyright infringement suits. As
described above, the CRCA provides that States “shall not be
immune” from those actions in federal court. §511(a); see supra, at 2-
3. And the Act specifies that a State stands in the identical position as
a private defendant—exposed to liability and remedies “in the same
manner and to the same extent.” §501(a); see §511(b). So there is no
doubt what Congress meant to accomplish. Indeed, this Court held in
Florida Prepaid that the essentially verbatim provisions of the Patent
Remedy Act “could not have [made] any clearer” Congress’s intent to
remove the States’ immunity. 527 U.S., at 635.

The contested question is whether Congress had authority to take
that step. Allen maintains that it did, under either of two constitutional
provisions. He first points to the clause in Article I empowering
Congress to provide copyright protection. If that fails, he invokes
Section 5 of the Fourteenth Amendment, which authorizes Congress
to “enforce” the commands of the Due Process Clause. Neither
contention can succeed. The slate on which we write today is anything
but clean. Florida Prepaid, along with other precedent, forecloses
each of Allen’s arguments.

A
Congress has power under Article I “[t]o promote the Progress of

Science and useful Arts, by securing for limited Times to Authors and
Inventors the exclusive Right to their respective Writings and
Discoveries.” §8, cl. 8. That provision—call it the Intellectual
Property Clause—enables Congress to grant both copyrights and
patents. And the monopoly rights so given impose a corresponding
duty (i.e., not to infringe) on States no less than private parties. See
Goldstein v. California, 412 U.S. 546, 560 (1973).

In Allen’s view, Congress’s authority to abrogate sovereign
immunity from copyright suits naturally follows. Abrogation is the
single best—or maybe, he says, the only—way for Congress to
“secur[e]” a copyright holder’s “exclusive Right[s]” as against a
State’s intrusion. See Brief for Petitioners 20 (quoting Art. I, §8, cl. 8).
So, Allen contends, the authority to take that step must fall within the
Article I grant of power to protect intellectual property.

The problem for Allen is that this Court has already rejected his
theory. The Intellectual Property Clause, as just noted, covers
copyrights and patents alike. So it was the first place the Florida
Prepaid Court looked when deciding whether the Patent Remedy Act
validly stripped the States of immunity from infringement suits. In
doing so, we acknowledged the reason for Congress to put “States on
the same footing as private parties” in patent litigation. 527 U.S., at
647. It was, just as Allen says here, to ensure “uniform, surefire
protection” of intellectual property. Reply Brief 10. That was a
“proper Article I concern,” we allowed. 527 U.S., at 648. But still, we
said, Congress could not use its Article I power over patents to remove
the States’ immunity. We based that conclusion on Seminole Tribe v.
Florida, decided three years earlier. There, the Court had held that
“Article I cannot be used to circumvent” the limits sovereign immu-
nity “place[s] upon federal jurisdiction.” 517 U.S., at 73. That
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proscription ended the matter. Because Congress could not “abrogate
state sovereign immunity [under] Article I,” Florida Prepaid
explained, the Intellectual Property Clause could not support the
Patent Remedy Act. 527 U.S., at 636. And to extend the point to this
case: if not the Patent Remedy Act, not its copyright equivalent either,
and for the same reason. Here too, the power to “secur[e]” an intellec-
tual property owner’s “exclusive Right” under Article I stops when it
runs into sovereign immunity. §8, cl. 8.

Allen claims, however, that a later case offers an exit ramp from
Florida Prepaid. In Central Va. Community College v. Katz, 546 U.S.
356, 359 (2006) [19 Fla. L. Weekly Fed. S75a], we held that Article
I’s Bankruptcy Clause enables Congress to subject nonconsenting
States to bankruptcy proceedings (there, to recover a preferential
transfer). We thus exempted the Bankruptcy Clause from Seminole
Tribe’s general rule that Article I cannot justify haling a State into
federal court. In bankruptcy, we decided, sovereign immunity has no
place. But if that is true, Allen asks, why not say the same thing here?
Allen reads Katz as “adopt[ing] a clause-by-clause approach to
evaluating whether a particular clause of Article I” allows the
abrogation of sovereign immunity. Brief for Petitioners 20. And he
claims that the Intellectual Property Clause “supplies singular
warrant” for Congress to take that step. Ibid. That is so, Allen
reiterates, because “Congress could not ‘secur[e]’ authors’ ‘exclusive
Right’ to their works if [it] were powerless” to make States pay for
infringing conduct. Ibid.

But everything in Katz is about and limited to the Bankruptcy
Clause; the opinion reflects what might be called bankruptcy
exceptionalism. In part, Katz rested on the “singular nature” of
bankruptcy jurisdiction. 546 U.S., at 369, n. 9. That jurisdiction is, and
was at the Founding, “principally in rem”—meaning that it is
“premised on the debtor and his estate, and not on the creditors”
(including a State). Id., at 369-370 (internal quotation marks omitted).
For that reason, we thought, “it does not implicate States’ sovereignty
to nearly the same degree as other kinds of jurisdiction.” Id., at 362. In
remaining part, Katz focused on the Bankruptcy Clause’s “unique
history.” Id., at 369, n. 9. The Clause emerged from a felt need to curb
the States’ authority. The States, we explained, “had wildly divergent
schemes” for discharging debt, and often “refus[ed] to respect one
another’s discharge orders.” Id., at 365, 377. “[T]he Framers’ primary
goal” in adopting the Clause was to address that problem—to stop
“competing sovereigns[ ]” from interfering with a debtor’s discharge.
Id., at 373. And in that project, the Framers intended federal courts to
play a leading role. The nation’s first Bankruptcy Act, for example,
empowered those courts to order that States release people they were
holding in debtors’ prisons. See id., at 374. So through and through,
we thought, the Bankruptcy Clause embraced the idea that federal
courts could impose on state sovereignty. In that, it was sui generis—
again, “unique”—among Article I’s grants of authority. Id., at 369, n.
9.

Indeed, Katz’s view of the Bankruptcy Clause had a yet more
striking aspect, which further separates it from any other. The Court
might have concluded from its analysis that the Clause allows
Congress to abrogate the States’ sovereign immunity (as Allen argues
the Intellectual Property Clause does). But it did not; it instead went
further. Relying on the above account of the Framers’ intentions, the
Court found that the Bankruptcy Clause itself did the abrogating. Id.,
at 379 (“[T]he relevant ‘abrogation’ is the one effected in the plan of
the [Constitutional] Convention”). Or stated another way, we decided
that no congressional abrogation was needed because the States had
already “agreed in the plan of the Convention not to assert any
sovereign immunity defense” in bankruptcy proceedings. Id., at 377.
We therefore discarded our usual rule—which Allen accepts as

applying here—that Congress must speak, and indeed speak unequiv-
ocally, to abrogate sovereign immunity. Compare id., at 378-379
(“[O]ur decision today” does not “rest[ ] on any statement Congress
ha[s] made on the subject of state sovereign immunity”), with supra,
at 5 (our ordinary rule). Our decision, in short, viewed bankruptcy as
on a different plane, governed by principles all its own. Nothing in that
understanding invites the kind of general, “clause-by-clause”
reexamination of Article I that Allen proposes. See supra, at 7. To the
contrary, it points to a good-for-one-clause-only holding.

And even if Katz’s confines were not so clear, Florida Prepaid,
together with stare decisis, would still doom Allen’s argument. As
Allen recognizes, if the Intellectual Property Clause permits the
CRCA’s abrogation, it also would permit the Patent Remedy Act’s.
See Tr. of Oral Arg. 9 (predicting that if his position prevailed,
“ultimately, the Patent Remedy Act would be revisited and properly
upheld as a valid exercise of Congress’s Article I power”). Again,
there is no difference between copyrights and patents under the
Clause, nor any material difference between the two statutes’
provisions. See supra, at 3, and n. 1, 6. So we would have to overrule
Florida Prepaid if we were to decide this case Allen’s way. But stare
decisis, this Court has understood, is a “foundation stone of the rule of
law.” Michigan v. Bay Mills Indian Community, 572 U.S. 782, 798
(2014) [24 Fla. L. Weekly Fed. S765a]. To reverse a decision, we
demand a “special justification,” over and above the belief “that the
precedent was wrongly decided.” Halliburton Co. v. Erica P. John
Fund, Inc., 573 U.S. 258, 266 (2014) [24 Fla. L. Weekly Fed. S897a].
Allen offers us nothing special at all; he contends only that if the Court
were to use a clause-by-clause approach, it would discover that
Florida Prepaid was wrong (because, he says again, the decision
misjudged Congress’s authority under the Intellectual Property
Clause). See Brief for Petitioners 37; supra, at 6-7. And with that
charge of error alone, Allen cannot overcome stare decisis.

B
Section 5 of the Fourteenth Amendment, unlike almost all of

Article I, can authorize Congress to strip the States of immunity. The
Fourteenth Amendment “fundamentally altered the balance of state
and federal power” that the original Constitution and the Eleventh
Amendment struck. Seminole Tribe, 517 U.S., at 59. Its first section
imposes prohibitions on the States, including (as relevant here) that
none may “deprive any person of life, liberty, or property, without due
process of law.” Section 5 then gives Congress the “power to enforce,
by appropriate legislation,” those limitations on the States’ authority.
That power, the Court has long held, may enable Congress to abrogate
the States’ immunity and thus subject them to suit in federal court. See
Fitzpatrick v. Bitzer, 427 U.S. 445, 456 (1976).

For an abrogation statute to be “appropriate” under Section 5, it
must be tailored to “remedy or prevent” conduct infringing the
Fourteenth Amendment’s substantive prohibitions. City of Boerne v.
Flores, 521 U.S. 507, 519 (1997). Congress can permit suits against
States for actual violations of the rights guaranteed in Section 1. See
Fitzpatrick, 427 U.S., at 456. And to deter those violations, it can
allow suits against States for “a somewhat broader swath of conduct,”
including acts constitutional in themselves. Kimel, 528 U.S., at 81. But
Congress cannot use its “power to enforce” the Fourteenth Amend-
ment to alter what that Amendment bars. See id., at 88 (prohibiting
Congress from “substantively redefin[ing]” the Fourteenth Amend-
ment’s requirements). That means a congressional abrogation is valid
under Section 5 only if it sufficiently connects to conduct courts have
held Section 1 to proscribe.

To decide whether a law passes muster, this Court has framed a
type of means-end test. For Congress’s action to fall within its Section
5 authority, we have said, “[t]here must be a congruence and propor-
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tionality between the injury to be prevented or remedied and the
means adopted to that end.” Boerne, 521 U.S., at 520. On the one
hand, courts are to consider the constitutional problem Congress
faced—both the nature and the extent of state conduct violating the
Fourteenth Amendment. That assessment usually (though not
inevitably) focuses on the legislative record, which shows the
evidence Congress had before it of a constitutional wrong. See
Florida Prepaid, 527 U.S., at 646. On the other hand, courts are to
examine the scope of the response Congress chose to address that
injury. Here, a critical question is how far, and for what reasons, Con-
gress has gone beyond redressing actual constitutional violations.
Hard problems often require forceful responses and, as noted above,
Section 5 allows Congress to “enact[ ] reasonably prophylactic
legislation” to deter constitutional harm. Kimel, 528 U.S., at 88;
Boerne, 521 U.S., at 536 (Congress’s conclusions on that score are
“entitled to much deference”); supra, at 10. But “[s]trong measures
appropriate to address one harm may be an unwarranted response to
another, lesser one.” Boerne, 521 U.S., at 530. Always, what Congress
has done must be in keeping with the Fourteenth Amendment rules it
has the power to “enforce.”

All this raises the question: When does the Fourteenth Amendment
care about copyright infringement? Sometimes, no doubt. Copyrights
are a form of property. See Fox Film Corp. v. Doyal, 286 U.S. 123,
128 (1932). And the Fourteenth Amendment bars the States from
“depriv[ing]” a person of property “without due process of law.” But
even if sometimes, by no means always. Under our precedent, a
merely negligent act does not “deprive” a person of property. See
Daniels v. Williams, 474 U.S. 327, 328 (1986). So an infringement
must be intentional, or at least reckless, to come within the reach of the
Due Process Clause. See id., at 334, n. 3 (reserving whether reckless
conduct suffices). And more: A State cannot violate that Clause unless
it fails to offer an adequate remedy for an infringement, because such
a remedy itself satisfies the demand of “due process.” See Hudson v.
Palmer, 468 U.S. 517, 533 (1984). That means within the broader
world of state copyright infringement is a smaller one where the Due
Process Clause comes into play.

Because the same is true of patent infringement, Florida Prepaid
again serves as the critical precedent. That decision defined the scope
of unconstitutional infringement in line with the caselaw cited
above—as intentional conduct for which there is no adequate state
remedy. See 527 U.S., at 642-643, 645. It then searched for evidence
of that sort of infringement in the legislative record of the Patent Rem-
edy Act. And it determined that the statute’s abrogation of immu-
nity—again, the equivalent of the CRCA’s—was out of all proportion
to what it found. That analysis is the starting point of our inquiry here.
And indeed, it must be the ending point too unless the evidence of
unconstitutional infringement is materially different for copyrights
than patents. Consider once more, then, Florida Prepaid, now not on
Article I but on Section 5.

In enacting the Patent Remedy Act, Florida Prepaid found,
Congress did not identify a pattern of unconstitutional patent infringe-
ment. To begin with, we explained, there was only thin evidence of
States infringing patents at all—putting aside whether those actions
violated due process. The House Report, recognizing that “many
states comply with patent law,” offered just two examples of patent
infringement suits against the States. Id., at 640 (quoting H. R. Rep.
No. 101-960, pt. 1, p. 38 (1990)). The appellate court below, boasting
some greater research prowess, discovered another seven in the
century-plus between 1880 and 1990. See 527 U.S., at 640. Even the
bill’s House sponsor conceded the lack of “any evidence” of “wide-
spread violation of patent laws.” Id., at 641 (quoting statement of Rep.
Kastenmeier). What was more, there was no evidence that any
instance of infringement by States crossed constitutional lines.

Congress, we observed, “did not focus” on intentional or reckless
conduct; to the contrary, the legislative record suggested that “most
state infringement was innocent or at worst negligent.” Id., at 645.
And similarly, Congress “barely considered the availability of state
remedies for patent infringement.” Id., at 643. So, we concluded,
nothing could support the idea that States were more than sporadically
(if that) “depriving patent owners of property without due process of
law.” Id., at 646.

Given that absence of evidence, Florida Prepaid held, the Patent
Remedy Act swept too far. Recall what the Patent Remedy Act did—
and did not. It abrogated sovereign immunity for any and every patent
suit, thereby “plac[ing] States on the same footing as private parties.”
Id., at 647. It did not set any limits. It did not, for example, confine the
abrogation to suits alleging “nonnegligent infringement or infringe-
ment authorized [by] state policy.” Ibid. Neither did it target States
refusing to offer alternative remedies to patent holders. No, it exposed
all States to the hilt—on a record that failed to show they had caused
any discernible constitutional harm (or, indeed, much harm at all).
That imbalance made it impossible to view the legislation “as re-
sponsive to, or designed to prevent, unconstitutional behavior.” Id., at
646 (quoting Boerne, 521 U.S., at 532). The statute’s “indiscriminate
scope” was too “out of proportion” to any due process problem. 527
U.S., at 646-647. It aimed not to correct such a problem, but to
“provide a uniform remedy for patent infringement” writ large. Id., at
647. The Patent Remedy Act, in short, did not “enforce” Section 1 of
the Fourteenth Amendment—and so was not “appropriate” under
Section 5.

Could, then, this case come out differently? Given the identical
scope of the CRCA and Patent Remedy Act, that could happen only
if the former law responded to materially stronger evidence of
infringement, especially of the unconstitutional kind. Allen points to
a significant disparity in how Congress created a record for the two
statutes. See Brief for Petitioners 7-10, 47-50. Before enacting the
CRCA, Congress asked the then-Register of Copyrights, Ralph Oman,
to submit a report about the effects of the Eleventh Amendment on
copyright enforcement. Oman and his staff conducted a year-long
examination, which included a request for public comments eliciting
letters from about 40 copyright holders and industry groups. The final
158-page report concluded that “copyright proprietors have demon-
strated they will suffer immediate harm if they are unable to sue
infringing states in federal court.” Copyright Office, Copyright
Liability of States and the Eleventh Amendment 103 (1988) (Oman
Report). Is that report enough, as Allen claims, to flip Florida
Prepaid’s outcome when it comes to copyright cases against the
States?

It is not. Behind the headline-grabbing conclusion, nothing in the
Oman Report, or the rest of the legislative record, cures the problems
we identified in Florida Prepaid. As an initial matter, the concrete
evidence of States infringing copyrights (even ignoring whether those
acts violate due process) is scarcely more impressive than what the
Florida Prepaid Court saw. Despite undertaking an exhaustive search,
Oman came up with only a dozen possible examples of state infringe-
ment. He listed seven court cases brought against States (with another
two dismissed on the merits) and five anecdotes taken from public
comments (but not further corroborated). See Oman Report, at 7-9,
90-97. In testifying about the report, Oman acknowledged that state
infringement is “not widespread” and “the States are not going to get
involved in wholesale violation of the copyright laws.” Hearings on
H. R. 1131 before the Subcommittee on Courts, Intellectual Property,
and the Administration of Justice, 101st Cong., 1st Sess., 53 (1989)
(House Hearings). Indeed, he opined: “They are all respectful of the
copyright law” and “will continue to respect the law”; what State, after
all, would “want[ ] to get a reputation as a copyright pirate?” Id., at 8.
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The bill’s House and Senate sponsors got the point. The former
admitted that “there have not been any significant number” of
copyright violations by States. Id., at 48 (Rep. Kastenmeier). And the
latter conceded he could not currently see “a big problem.” Hearings
on S. 497 before the Subcommittee on Patents, Copyrights and
Trademarks, 101st Cong., 1st Sess., 130 (1989) (Sen. DeConcini).
This is not, to put the matter charitably, the stuff from which Section
5 legislation ordinarily arises.

And it gets only worse. Neither the Oman Report nor any other part
of the legislative record shows concern with whether the States’
copyright infringements (however few and far between) violated the
Due Process Clause. Of the 12 infringements listed in the report, only
two appear intentional, as they must be to raise a constitutional issue.
See Oman Report, at 7-8, 91 (describing a judicial finding of “willful”
infringement and a public comment charging continued infringement
after a copyright owner complained). As Oman testified, the far
greater problem was the frequency of “honest mistakes” or “innocent”
misunderstandings; the benefit of the bill, he therefore thought, would
be to “guard against sloppiness.” House Hearings, at 9. Likewise, the
legislative record contains no information about the availability of
state-law remedies for copyright infringement (such as contract or
unjust enrichment suits)—even though they might themselves satisfy
due process. Those deficiencies in the record match the ones Florida
Prepaid emphasized. See 527 U.S., at 643-645. Here no less than
there, they signal an absence of constitutional harm.

Under Florida Prepaid, the CRCA thus must fail our “congruence
and proportionality” test. Boerne, 521 U.S., at 520. As just shown, the
evidence of Fourteenth Amendment injury supporting the CRCA and
the Patent Remedy Act is equivalent—for both, that is, exceedingly
slight. And the scope of the two statutes is identical—extending to
every infringement case against a State. It follows that the balance the
laws strike between constitutional wrong and statutory remedy is
correspondingly askew. In this case, as in Florida Prepaid, the law’s
“indiscriminate scope” is “out of proportion” to any due process
problem. 527 U.S., at 646-647; see supra, at 13. In this case, as in that
one, the statute aims to “provide a uniform remedy” for statutory
infringement, rather than to redress or prevent unconstitutional
conduct. 527 U.S., at 647; see supra, at 13. And so in this case, as in
that one, the law is invalid under Section 5.

That conclusion, however, need not prevent Congress from
passing a valid copyright abrogation law in the future. In doing so,
Congress would presumably approach the issue differently than when
it passed the CRCA. At that time, the Court had not yet decided
Seminole Tribe, so Congress probably thought that Article I could
support its all-out abrogation of immunity. See supra, at 6. And to the
extent it relied on Section 5, Congress acted before this Court created
the “congruence and proportionality” test. See supra, at 11. For that
reason, Congress likely did not appreciate the importance of linking
the scope of its abrogation to the redress or prevention of unconstitu-
tional injuries—and of creating a legislative record to back up that
connection. But going forward, Congress will know those rules. And
under them, if it detects violations of due process, then it may enact a
proportionate response. That kind of tailored statute can effectively
stop States from behaving as copyright pirates. Even while respecting
constitutional limits, it can bring digital Blackbeards to justice.

III
Florida Prepaid all but prewrote our decision today. That prece-

dent made clear that Article I’s Intellectual Property Clause could not
provide the basis for an abrogation of sovereign immunity. And it held
that Section 5 of the Fourteenth Amendment could not support an
abrogation on a legislative record like the one here. For both those
reasons, we affirm the judgment below.

It is so ordered.
))))))))))))))))))

1The CRCA served as the model for the Patent and Plant Variety Protection
Clarification Act (Patent Remedy Act), passed two years later (and repudiated by this
Court in Florida Prepaid, see supra, at 1). Using the same language, the latter statute
provided that a State “shall not be immune, under the [E]leventh [A]mendment [or] any
other doctrine of sovereign immunity, from suit in Federal court” for patent infringe-
ment. §2, 106 Stat. 4230. And so too, the statute specified that in such a suit, a State will
be liable, and subject to remedies, “in the same manner and to the same extent as” a
private party. Ibid.

2The Eleventh Amendment reads: “The Judicial Power of the United States shall
not be construed to extend to any suit in law or equity, commenced or prosecuted
against one of the United States by Citizens of another State, or by Citizens or Subjects
of any Foreign State.”

))))))))))))))))))
JUSTICE THOMAS, concurring in part and concurring in the

judgment.
I agree with the Court’s conclusion that the Copyright Remedy

Clarification Act of 1990, 17 U.S.C. §501 et seq., does not validly
abrogate States’ sovereign immunity. But I cannot join the Court’s
opinion in its entirety. I write separately to note two disagreements and
one question that remains open for resolution in a future case.

First, although I agree that Florida Prepaid Postsecondary Ed.
Expense Bd. v. College Savings Bank, 527 U.S. 627 (1999), is binding
precedent, I cannot join the Court’s discussion of stare decisis. The
Court claims we need “ ‘special justification[s]’ ” to overrule prece-
dent because error alone “cannot overcome stare decisis.” Ante, at 9-
10. That approach “does not comport with our judicial duty under
Article III.” Gamble v. United States, 587 U.S. ___, ___ (2019) [27
Fla. L. Weekly Fed. S926a] (THOMAS, J., concurring) (slip op., at 2).
If our decision in Florida Prepaid were demonstrably erroneous, the
Court would be obligated to “correct the error, regardless of whether
other factors support overruling the precedent.” 587 U.S., at ___-___
(same) (slip op., at 8-9).

Here, adherence to our precedent is warranted because petitioners
have not demonstrated that our decision in Florida Prepaid “is
incorrect, much less demonstrably erroneous.” Gamble, 587 U.S., at
___ (same) (slip op., at 17). The Court in Florida Prepaid correctly
concluded that “Congress may not abrogate state sovereign immunity
pursuant to its Article I powers,” including its powers under the In-
tellectual Property Clause. 527 U.S., at 636 (citing Seminole Tribe of
Fla. v. Florida, 517 U.S. 44, 72-73 (1996)). Petitioners’ claims to the
contrary are unpersuasive.*

Second, I do not join the Court’s discussion regarding future
copyright legislation. In my view, we should opine on “only the case
before us in light of the record before us.” Manhattan Community
Access Corp. v. Halleck, 587 U.S. ___, ___ (2019) [27 Fla. L. Weekly
Fed. S912a] (slip op., at 15). We should not purport to advise Con-
gress on how it might exercise its legislative authority, nor give our
blessing to hypothetical statutes or legislative records not at issue here.

Finally, I believe the question whether copyrights are property
within the original meaning of the Fourteenth Amendment’s Due
Process Clause remains open. The Court relies on Fox Film Corp. v.
Doyal, 286 U.S. 123 (1932), to conclude that “[c]opyrights are a form
of property.” Ante, at 11. But Fox Film Corp. addressed “property” in
the context of state tax laws, not the Due Process Clause. 286 U.S., at
128. And although we stated in Florida Prepaid that patents are
“property” for due process purposes, we did not analyze the Four-
teenth Amendment’s text, and neither of the cases we cited involved
due process. 527 U.S., at 642 (citing Brown v. Duchesne, 19 How.
183, 197 (1857); Consolidated Fruit-Jar Co. v. Wright, 94 U.S. 92, 96
(1877)); see also Merrill, The Landscape of Constitutional Property,
86 Va. L. Rev. 885, 887 (2000) (noting that the “Court has not always
been attentive to the ‘property’ threshold” of the Due Process
Clauses). Because the parties agree that petitioners’ copyrights are
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property, and because the Fourteenth Amendment does not authorize
this statute’s abrogation of state sovereign immunity either way, we
need not resolve this open question today. I would, however, be
willing to consider the matter in an appropriate case.

For these reasons, I join all of the Court’s opinion except for the
final paragraph in Part II-A and the final paragraph in Part II-B.
))))))))))))))))))

*Because I adhere to our precedents regarding Article I and state sovereign
immunity, I continue to believe that Central Va. Community College v. Katz, 546 U.S.
356 (2006) [19 Fla. L. Weekly Fed. S75a], was wrongly decided. See id., at 379-385
(THOMAS, J., dissenting). The Court today rightfully limits that decision to the
Bankruptcy Clause context, calling it a “good-for-one-clause-only holding.” Ante, at
9. I would go a step further and recognize that the Court’s decision in Katz is not good
for even that clause.

))))))))))))))))))
JUSTICE BREYER, with whom JUSTICE GINSBURG joins,

concurring in the judgment.
The Constitution gives Congress certain enumerated powers. One

of them is set forth in the Intellectual Property Clause: Congress may
“promote the Progress of Science and useful Arts, by securing for
limited Times to Authors and Inventors the exclusive Right to their
respective Writings and Discoveries.” Art. I, §8, cl. 8. “And the
monopoly rights so given,” the Court acknowledges, operate against
“States no less than private parties.” Ante, at 6. States, in other words,
have “a specific duty” not to infringe that “is assigned by law” and
upon which “individual rights depend.” Marbury v. Madison, 1
Cranch 137, 166 (1803). One might therefore expect that someone
injured by a State’s violation of that duty could “resort to the laws of
his country for a remedy,” ibid., especially where, as here, Congress
has sought to provide one. Or more concretely, one might think that
Walt Disney Pictures could sue a State (or anyone else) for hosting an
unlicensed screening of the studio’s 2003 blockbuster film, Pirates of
the Caribbean (or any one of its many sequels).

Yet the Court holds otherwise. In its view, Congress’ power under
the Intellectual Property Clause cannot support a federal law provid-
ing that, when proven to have pirated intellectual property, States must
pay for what they plundered. Ante, at 6-10. To subject nonconsenting
States to private suits for copyright or patent infringement, says the
Court, Congress must endeavor to pass a more “tailored statute” than
the one before us, relying not on the Intellectual Property Clause, but
on §5 of the Fourteenth Amendment. Ante, at 16. Whether a future
legislative effort along those lines will pass constitutional muster is
anyone’s guess. But faced with the risk of unfairness to authors and
inventors alike, perhaps Congress will venture into this great constitu-
tional unknown.

That our sovereign-immunity precedents can be said to call for so
uncertain a voyage suggests that something is amiss. Indeed, we went
astray in Seminole Tribe of Fla. v. Florida, 517 U.S. 44 (1996), as I
have consistently maintained. See College Savings Bank v. Florida
Prepaid Postsecondary Ed. Expense Bd., 527 U.S. 666, 699-701
(1999) (dissenting opinion); Federal Maritime Comm’n v. South
Carolina Ports Authority, 535 U.S. 743, 787-788 (2002) [15 Fla. L.
Weekly Fed. S303a] (same). We erred again in Florida Prepaid
Postsecondary Ed. Expense Bd. v. College Savings Bank, 527 U.S.
627 (1999), by holding that Congress exceeded its §5 powers when it
passed a patent counterpart to the copyright statute at issue here. See
id., at 652-664 (Stevens, J., dissenting). But recognizing that my
longstanding view has not carried the day, and that the Court’s
decision in Florida Prepaid controls this case, I concur in the
judgment. See ante, 9-10, 15-16; Kimble v. Marvel Entertainment,
LLC, 576 U.S. 446, 455-456 (2015) [25 Fla. L. Weekly Fed. S405a];
Franchise Tax Board of California v. Hyatt, 587 U.S. ___, ___ (2019)
[27 Fla. L. Weekly Fed. S789a] (BREYER, J., dissenting).

*        *        *

Criminal law—Sentencing—Federal guidelines—Consecutive
sentences—Appeals—Issue first raised—There is no legal basis for the
Fifth Circuit’s practice of declining to review certain unpreserved
factual arguments for plain error

CHARLES EARL DAVIS v. UNITED STATES. U.S. Supreme Court. Case. No. 19-
5421. Decided March 23, 2020. On Petition for Writ of Certiorari to the U.S. Court of
Appeals for the Fifth Circuit.

PER CURIAM.
In July 2016, police officers in Dallas, Texas, received a tip about

a suspicious car parked outside of a house in the Dallas area. The
officers approached the car and encountered Charles Davis in the
driver’s seat. They ordered him out of the car after smelling marijuana.
As Davis exited the car, the officers spotted a black semiautomatic
handgun in the door compartment. They then searched Davis and
found methamphetamine pills.

Davis had previously been convicted of two state felonies. In this
case, a federal grand jury in the Northern District of Texas indicted
Davis for being a felon in possession of a firearm, 18 U.S.C.
§§922(g)(1), 924(a)(2), and for possessing drugs with the intent to
distribute them, 21 U.S.C. §§841(a)(1), (b)(1)(C). Davis pleaded
guilty to both counts. The presentence report prepared by the proba-
tion office noted that Davis was also facing pending drug and gun
charges in Texas courts stemming from a separate 2015 state arrest.
The District Court sentenced Davis to four years and nine months in
prison and ordered that his sentence run consecutively to any sen-
tences that the state courts might impose for his 2015 state offenses.
Davis did not object to the sentence or to its consecutive nature.

Davis appealed to the U.S. Court of Appeals for the Fifth Circuit.
On appeal, he argued for the first time that the District Court erred by
ordering his federal sentence to run consecutively to any sentence that
the state courts might impose for his 2015 state offenses. Davis
contended that his 2015 state offenses and his 2016 federal offenses
were part of the “same course of conduct,” meaning under the
Sentencing Guidelines that the sentences should have run concur-
rently, not consecutively. See United States Sentencing Commission,
Guidelines Manual §§1B1.3(a)(2), 5G1.3(c) (Nov. 2018).

In the Fifth Circuit, Davis acknowledged that he had failed to raise
that argument in the District Court. When a criminal defendant fails to
raise an argument in the district court, an appellate court ordinarily
may review the issue only for plain error. See Fed. Rule Crim. Proc.
52(b).

But the Fifth Circuit refused to entertain Davis’ argument at all.
The Fifth Circuit did not employ plain-error review because the court
characterized Davis’ argument as raising factual issues, and under
Fifth Circuit precedent, “[q]uestions of fact capable of resolution by
the district court upon proper objection at sentencing can never
constitute plain error.” 769 Fed. Appx. 129 (2019) (per curiam) (quot-
ing United States v. Lopez, 923 F. 2d 47, 50 (1991) (per curiam)). By
contrast, almost every other Court of Appeals conducts plain-error
review of unpreserved arguments, including unpreserved factual
arguments. See, e.g., United States v. González-Castillo, 562 F. 3d 80,
83-84 (CA1 2009); United States v. Romeo, 385 Fed. Appx. 45, 49-50
(CA2 2010); United States v. Griffiths, 504 Fed. Appx. 122, 126-127
(CA3 2012); United States v. Wells, 163 F. 3d 889, 900 (CA4 1998);
United States v. Sargent, 19 Fed. Appx. 268, 272 (CA6 2001) (per
curiam); United States v. Durham, 645 F. 3d 883, 899-900 (CA7
2011); United States v. Sahakian, 446 Fed. Appx. 861, 863 (CA9
2011); United States v. Thomas, 518 Fed. Appx. 610, 612-613 (CA11
2013) (per curiam); United States v. Saro, 24 F. 3d 283, 291 (CADC
1994).

In this Court, Davis challenges the Fifth Circuit’s outlier practice
of refusing to review certain unpreserved factual arguments for plain
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error. We agree with Davis, and we vacate the judgment of the Fifth
Circuit.

Rule 52(b) states in full: “A plain error that affects substantial
rights may be considered even though it was not brought to the court’s
attention.” The text of Rule 52(b) does not immunize factual errors
from plain-error review. Our cases likewise do not purport to shield
any category of errors from plain-error review. See generally Rosales-
Mireles v. United States, 585 U.S. ___ (2018) [27 Fla. L. Weekly Fed.
S357a]; United States v. Olano, 507 U.S. 725 (1993). Put simply,
there is no legal basis for the Fifth Circuit’s practice of declining to
review certain unpreserved factual arguments for plain error.

The petition for certiorari and the motion for leave to proceed in
forma pauperis are granted, the judgment of the Fifth Circuit is
vacated, and the case is remanded for further proceedings consistent
with this opinion. We express no opinion on whether Davis has
satisfied the plain-error standard.

It is so ordered.

*        *        *

Civil rights—Section 1981 action by African-American-owned tele-
vision network operator against cable television conglomerate that
refused to carry plaintiffs’ channels—Causation—To prevail, section
1981 plaintiff must initially plead and ultimately prove that, but for
race, it would not have suffered loss of a legally protected right—
Circuit court, in reversing district court’s dismissal, improperly held
that plaintiff needed only to plead facts plausibly showing that race
played “some role” in defendant’s decisionmaking process—Remand
to allow circuit court the chance to determine sufficiency of plaintiff’s
pleadings under correct legal rule

COMCAST CORPORATION, Petitioner v. NATIONAL ASSOCIATION OF
AFRICAN AMERICAN-OWNED MEDIA, et al. U.S. Supreme Court. Case No. 18-
1171. Argued November 13, 2019—Decided March 23, 2020. On Writ of Certiorari
to the U.S. Court of Appeals for the Ninth Circuit.

Syllabus
Entertainment Studios Network (ESN), an African-American-owned television-

network operator, sought to have cable television conglomerate Comcast
Corporation carry its channels. Comcast refused, citing lack of programming
demand, bandwidth constraints, and a preference for programming not offered by
ESN. ESN and the National Association of African American-Owned Media
(collectively, ESN) sued, alleging that Comcast’s behavior violated 42 U.S.C.
§1981, which guarantees “[a]ll persons . . . the same right . . . to make and enforce
contracts . . . as is enjoyed by white citizens.” The District Court dismissed the com-
plaint for failing plausibly to show that, but for racial animus, Comcast would have
contracted with ESN. The Ninth Circuit reversed, holding that ESN needed only
to plead facts plausibly showing that race played “some role” in the defendant’s
decisionmaking process and that, under this standard, ESN had pleaded a viable
claim.

Held: A §1981 plaintiff bears the burden of showing that the plaintiff’s race was a but-
for cause of its injury, and that burden remains constant over the life of the lawsuit.
Pp. 3-13.

(a) To prevail, a tort plaintiff typically must prove but-for causation. See
University of Tex. Southwestern Medical Center v. Nassar, 570 U.S. 338, 347.
Normally, too, the essential elements of a claim remain constant throughout the
lawsuit. See, e.g., Lujan v. Defenders of Wildlife, 504 U.S. 555, 561. ESN suggests
that §1981 creates an exception to one or both of these general principles, either
because a §1981 plaintiff only bears the burden of showing that race was a
“motivating factor” in the defendant’s challenged decision or because, even when
but-for causation applies at trial, a plausible “motivating factor” showing is all that
is necessary to overcome a motion to dismiss at the pleading stage. Pp. 3-12.

(1) Several clues, taken collectively, make clear that §1981 follows the usual
rules. The statute’s text suggests but-for causation: An ordinary English speaker
would not say that a plaintiff did not enjoy the “same right” to make contracts “as
is enjoyed by white citizens” if race was not a but-for cause affecting the plaintiff’s
ability to contract. Nor does the text suggest that the test should be different in the
face of a motion to dismiss. The larger structure and history of the Civil Rights Act
of 1866 provide further clues. When enacted, §1981 did not provide a private
enforcement mechanism for violations. That right was judicially created, see
Johnson v. Railway Express Agency, Inc., 421 U.S. 454, 459, but even in that era,
the Court usually insisted that the legal elements of implied causes of action be at
least as demanding as those found in analogous statutory causes of action. That rule
supplies useful guidance here, where a neighboring section of the 1866 Act uses the

terms “on account of” and “by reason of,” §2, 14 Stat. 27—phrases often held to
indicate but-for causation—and gives no hint that a different rule might apply at
different times in the life of a lawsuit. Another provision provides that in cases not
provided for by the Act, the common law shall govern, §3, ibid., which in 1866,
usually treated a showing of but-for causation as a prerequisite to a tort suit. This
Court’s precedents confirm what the statute’s language and history indicate. See,
e.g., Johnson, 421 U.S., at 459-460; Buchanan v. Warley, 245 U.S. 60, 78-79. Pp.
4-8.

(2) ESN urges applying the “motivating factor” causation test in Title VII of the
Civil Rights Act of 1964 to §1981 cases. But this Court has already twice rejected
such efforts in other contexts, see, e.g., Gross v. FBL Financial Services, Inc., 557
U.S. 167, and there is no reason to think it would fit any better here. Moreover,
when that test was added to Title VII in the Civil Rights Act of 1991, Congress also
amended §1981 without mentioning “motivating factors.” Even if ESN is correct
that those amendments clarified that §1981 addresses not just contractual outcomes
but the whole contracting process, its claim that a process-oriented right necessarily
pairs with a motivating factor causal standard is mistaken. The burden-shifting
framework of McDonnell Douglas Corp. v. Green, 411 U.S. 792, also supplies no
support for the innovations ESN seeks. Pp. 8-12.

(b) The court of appeals should determine in the first instance how the operative
amended complaint in this case fares under the proper standard. P. 13.

743 Fed. Appx. 106, vacated and remanded.

GORSUCH, J., delivered the opinion of the Court, in which ROBERTS, C. J., and
THOMAS, BREYER, ALITO, SOTOMAYOR, KAGAN, and KAVANAUGH, JJ.,
joined, and in which GINSBURG, J., joined except for the footnote. GINSBURG, J.,
filed an opinion concurring in part and concurring in the judgment.

))))))))))))))))))
JUSTICE GORSUCH delivered the opinion of the Court.
Few legal principles are better established than the rule requiring

a plaintiff to establish causation. In the law of torts, this usually means
a plaintiff must first plead and then prove that its injury would not
have occurred “but for” the defendant’s unlawful conduct. The
plaintiffs before us suggest that 42 U.S.C. §1981 departs from this
traditional arrangement. But looking to this particular statute’s text
and history, we see no evidence of an exception.

I
This case began after negotiations between two media companies

failed. African-American entrepreneur Byron Allen owns Entertain-
ment Studios Network (ESN), the operator of seven television
networks—Justice Central.TV, Comedy.TV, ES.TV, Pets.TV,
Recipe.TV, MyDestination.TV, and Cars.TV. For years, ESN sought
to have Comcast, one of the nation’s largest cable television
conglomerates, carry its channels. But Comcast refused, citing lack of
demand for ESN’s programming, bandwidth constraints, and its
preference for news and sports programming that ESN didn’t offer.

With bargaining at an impasse, ESN sued. Seeking billions in
damages, the company alleged that Comcast systematically
disfavored “100% African American-owned media companies.” ESN
didn’t dispute that, during negotiations, Comcast had offered
legitimate business reasons for refusing to carry its channels. But,
ESN contended, these reasons were merely pretextual. To help ob-
scure its true discriminatory intentions and win favor with the Federal
Communications Commission, ESN asserted, Comcast paid civil
rights groups to advocate publicly on its behalf. As relevant here, ESN
alleged that Comcast’s behavior violated 42 U.S.C. §1981(a), which
guarantees, among other things, “[a]ll persons . . . the same right . . . to
make and enforce contracts . . . as is enjoyed by white citizens.”

Much motions practice followed. Comcast sought to dismiss
ESN’s complaint, and eventually the district court agreed, holding that
ESN’s pleading failed to state a claim as a matter of law. The district
court twice allowed ESN a chance to remedy its complaint’s deficien-
cies by identifying additional facts to support its case. But each time,
the court concluded, ESN’s efforts fell short of plausibly showing that,
but for racial animus, Comcast would have contracted with ESN.
After three rounds of pleadings, motions, and dismissals, the district
court decided that further amendments would prove futile and entered
a final judgment for Comcast.
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The Ninth Circuit reversed. As that court saw it, the district court
used the wrong causation standard when assessing ESN’s pleadings.
A §1981 plaintiff doesn’t have to point to facts plausibly showing that
racial animus was a “but for” cause of the defendant’s conduct.
Instead, the Ninth Circuit held, a plaintiff must only plead facts plausi-
bly showing that race played “some role” in the defendant’s
decisionmaking process. 743 Fed. Appx. 106, 107 (2018);  see also
National Assn. of African American-Owned Media v. Charter
Communications, Inc., 915 F. 3d 617, 626 (CA9 2019) (describing the
test as whether “discriminatory intent play[ed] any role”). And under
this more forgiving causation standard, the court continued, ESN had
pleaded a viable claim.

Other circuits dispute the Ninth Circuit’s understanding of §1981.
Like the district court in this case, for example, the Seventh Circuit has
held that “to be actionable, racial prejudice must be a but-for cause . . .
of the refusal to transact.” Bachman v. St. Monica’s Congregation,
902 F. 2d 1259, 1262-1263 (1990). To resolve the disagreement
among the circuits over §1981’s causation requirement, we agreed to
hear this case. 587 U.S. ___ (2019).

II
It is “textbook tort law” that a plaintiff seeking redress for a

defendant’s legal wrong typically must prove but-for causation.
University of Tex. Southwestern Medical Center v. Nassar, 570 U.S.
338, 347 (2013) [24 Fla. L. Weekly Fed. S366a] (citing W. Keeton, D.
Dobbs, R. Keeton, & D. Owen, Prosser and Keeton on Law of Torts
265 (5th ed. 1984)). Under this standard, a plaintiff must demonstrate
that, but for the defendant’s unlawful conduct, its alleged injury would
not have occurred. This ancient and simple “but for” common law
causation test, we have held, supplies the “default” or “background”
rule against which Congress is normally presumed to have legislated
when creating its own new causes of action. 570 U.S., at 346-347
(citing Los Angeles Dept. of Water and Power v. Manhart, 435 U.S.
702, 711 (1978)). That includes when it comes to federal
antidiscrimination laws like §1981. See 570 U.S., at 346-347 (Title
VII retaliation); Gross v. FBL Financial Services, Inc., 557 U.S. 167,
176-177 (2009) [21 Fla. L. Weekly Fed. S958a] (Age Discrimination
in Employment Act of 1967).

Normally, too, the essential elements of a claim remain constant
through the life of a lawsuit. What a plaintiff must do to satisfy those
elements may increase as a case progresses from complaint to trial, but
the legal elements themselves do not change. So, to determine what
the plaintiff must plausibly allege at the outset of a lawsuit, we usually
ask what the plaintiff must prove in the trial at its end. See, e.g., Lujan
v. Defenders of Wildlife, 504 U.S. 555, 561 (1992); Dura
Pharmaceuticals, Inc. v. Broudo, 544 U.S. 336, 346-347 (2005) [18
Fla. L. Weekly Fed. S233a]; Ashcroft v. Iqbal, 556 U.S. 662, 678-679
(2009) [21 Fla. L. Weekly Fed. S853a].

ESN doesn’t seriously dispute these general principles. Instead, it
suggests §1981 creates an exception to one or both of them. At times,
ESN seems to argue that a §1981 plaintiff only bears the burden of
showing that race was a “motivating factor” in the defendant’s
challenged decision, not a but-for cause of its injury. At others, ESN
appears to concede that a §1981 plaintiff does have to prove but-for
causation at trial, but contends the rules should be different at the
pleading stage. According to this version of ESN’s argument, a
plaintiff should be able to overcome at least a motion to dismiss if it
can allege facts plausibly showing that race was a “motivating factor”
in the defendant’s decision. ESN admits this arrangement would allow
some claims to proceed past the pleading stage that are destined to fail
later as a matter of law. Still, the company insists, that is what the
statute demands.

A
We don’t doubt that most rules bear their exceptions. But, taken

collectively, clues from the statute’s text, its history, and our precedent
persuade us that §1981 follows the general rule. Here, a plaintiff bears
the burden of showing that race was a but-for cause of its injury. And,
while the materials the plaintiff can rely on to show causation may
change as a lawsuit progresses from filing to judgment, the burden
itself remains constant.

Congress passed the Civil Rights Act of 1866 in the aftermath of
the Civil War to vindicate the rights of former slaves. Section 1 of that
statute included the language found codified today in §1981(a),
promising that “[a]ll persons . . . shall have the same right . . . to make
and enforce contracts, to sue, be parties, [and] give evidence . . . as is
enjoyed by white citizens.” 42 U.S.C. §1981; Civil Rights Act of
1866, 14 Stat. 27.

While the statute’s text does not expressly discuss causation, it is
suggestive. The guarantee that each person is entitled to the “same
right . . . as is enjoyed by white citizens” directs our attention to the
counterfactual—what would have happened if the plaintiff had been
white? This focus fits naturally with the ordinary rule that a plaintiff
must prove but-for causation. If the defendant would have responded
the same way to the plaintiff even if he had been white, an ordinary
speaker of English would say that the plaintiff received the “same”
legally protected right as a white person. Conversely, if the defendant
would have responded differently but for the plaintiff’s race, it follows
that the plaintiff has not received the same right as a white person. Nor
does anything in the statute signal that this test should change its
stripes (only) in the face of a motion to dismiss.

The larger structure and history of the Civil Rights Act of 1866
provide further clues. Nothing in the Act specifically authorizes
private lawsuits to enforce the right to contract. Instead, this Court
created a judicially implied private right of action, definitively doing
so for the first time in 1975. See Johnson v. Railway Express Agency,
Inc., 421 U.S. 454, 459 (1975); see also Jett v. Dallas Independent
School Dist., 491 U.S. 701, 720 (1989). That was during a period
when the Court often “assumed it to be a proper judicial function to
provide such remedies as are necessary to make effective a statute’s
purpose.” Ziglar v. Abbasi, 582 U.S. ___, ___ (2017) [26 Fla. L.
Weekly Fed. S655a] (slip op., at 8) (internal quotation marks omitted).
With the passage of time, of course, we have come to appreciate that,
“[l]ike substantive federal law itself, private rights of action to enforce
federal law must be created by Congress” and “[r]aising up causes of
action where a statute has not created them may be a proper function
for common-law courts, but not for federal tribunals.” Alexander v.
Sandoval, 532 U.S. 275, 286-287 (2001) [14 Fla. L. Weekly Fed.
S206a] (internal quotation marks omitted). Yet, even in the era when
this Court routinely implied causes of action, it usually insisted on le-
gal elements at least as demanding as those Congress specified for
analogous causes of action actually found in the statutory text. See,
e.g., Blue Chip Stamps v. Manor Drug Stores, 421 U.S. 723, 736
(1975).

That rule supplies useful guidance here. Though Congress did not
adopt a private enforcement mechanism for violations of §1981, it did
establish criminal sanctions in a neighboring section. That provision
permitted the prosecution of anyone who “depriv[es]” a person of
“any right” protected by the substantive provisions of the Civil Rights
Act of 1866 “on account of” that person’s prior “condition of slavery”
or “by reason of” that person’s “color or race.” §2, 14 Stat. 27. To
prove a violation, then, the government had to show that the defen-
dant’s challenged actions were taken “ ‘on account of’ ” or “ ‘by
reason of’ ” race—terms we have often held indicate a but-for
causation requirement. Gross, 557 U.S., at 176-177. Nor did anything
in the statute hint that a different and more forgiving rule might apply
at one particular stage in the litigation. In light of the causation
standard Congress specified for the cause of action it expressly
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endorsed, it would be more than a little incongruous for us to employ
the laxer rules ESN proposes for this Court’s judicially implied cause
of action.

Other provisions of the 1866 statute offer further guidance. Not
only do we generally presume that Congress legislates against the
backdrop of the common law. Nassar, 570 U.S., at 347. The Civil
Rights Act of 1866 made this background presumption explicit,
providing that “in all cases where [the laws of the United States] are
not adapted to the object [of carrying the statute into effect] the
common law . . . shall . . . govern said courts in the trial and disposition
of such cause.” §3, 14 Stat. 27. And, while there were exceptions, the
common law in 1866 often treated a showing of but-for causation as
a prerequisite to a tort suit. See, e.g., Hayes v. Michigan Central R.
Co., 111 U.S. 228, 241 (1884); Smith, Legal Cause in Actions of Tort,
25 Harv. L. Rev. 103, 108-109 (1911); White, The Emergence and
Doctrinal Development of Tort Law, 1870-1930, 11 U. St. Thomas L.
J. 463, 464-465 (2014); 1 F. Hilliard, Law of Torts 78-79 (1866); 1 T.
Sedgwick, Measure of Damages 199 (9th ed. 1912). Nor did this
prerequisite normally wait long to make its appearance; if anything,
pleadings standards back then were generally even stricter than they
are in federal practice today. See generally, e.g., Lugar, Common Law
Pleading Modified versus the Federal Rules, 52 W. Va. L. Rev. 137
(1950).

This Court’s precedents confirm all that the statute’s language and
history indicate. When it first inferred a private cause of action under
§1981, this Court described it as “afford[ing] a federal remedy against
discrimination . . . on the basis of race,” language (again) strongly
suggestive of a but-for causation standard. Johnson, 421 U.S., at 459-
460 (emphasis added). Later, in General Building Contractors Assn.,
Inc. v. Pennsylvania, 458 U.S. 375 (1982), the Court explained that
§1981 was “designed to eradicate blatant deprivations of civil rights,”
such as where “a private offeror refuse[d] to extend to [an African-
American], . . . because he is [an African-American], the same
opportunity to enter into contracts as he extends to white offerees.”
Id., at 388 (emphasis deleted; internal quotation marks omitted). Once
more, the Court spoke of §1981 using language—because of—often
associated with but-for causation. Nassar, 570 U.S., at 350. Nor did
anything in these decisions even gesture toward the possibility that
this rule of causation sometimes might be overlooked or modified in
the early stages of a case.

This Court’s treatment of a neighboring provision, §1982, supplies
a final telling piece of evidence. Because §1982 was also first enacted
as part of the Civil Rights Act of 1866 and uses nearly identical
language as §1981, the Court’s “precedents have . . . construed
§§1981 and 1982 similarly.” CBOCS West, Inc. v. Humphries, 553
U.S. 442, 447 (2008) [21 Fla. L. Weekly Fed. S266a]. Section 1982
guarantees all citizens “the same right . . . as is enjoyed by white
citizens . . . to inherit, purchase, lease, sell, hold, and convey real and
personal property.” And this Court has repeatedly held that a claim
arises under §1982 when a citizen is not allowed “to acquire property
. . . because of color.” Buchanan v. Warley, 245 U.S. 60, 78-79 (1917)
(emphasis added); see also Jones v. Alfred H. Mayer Co., 392 U.S.
409, 419 (1968); Runyon v. McCrary, 427 U.S. 160, 170-171 (1976).
If a §1982 plaintiff must show the defendant’s challenged conduct
was “because of” race, it is unclear how we might demand less from
a §1981 plaintiff. Certainly ESN offers no compelling reason to read
two such similar statutes so differently.

B
What does ESN offer in reply? The company asks us to draw on,

and then innovate with, the “motivating factor” causation test found
in Title VII of the Civil Rights Act of 1964. But a critical examination
of Title VII’s history reveals more than a few reasons to be wary of

any invitation to import its motivating factor test into §1981.
This Court first adopted Title VII’s motivating factor test in Price

Waterhouse v. Hopkins, 490 U.S. 228 (1989). There, a plurality and
two Justices concurring in the judgment held that a Title VII plaintiff
doesn’t have to prove but-for causation; instead, it’s enough to show
that discrimination was a motivating factor in the defendant’s
decision. Id., at 249-250 (plurality opinion); see also id., at 258-259
(White, J., concurring in judgment); id., at 268-269 (O’Connor, J.,
concurring in judgment). Once a plaintiff meets this lesser standard,
the plurality continued, the defendant may defeat liability by estab-
lishing that it would have made the same decision even if it had not
taken the plaintiff’s race (or other protected trait) into account. In
essence, Price Waterhouse took the burden of proving but-for
causation from the plaintiff and handed it to the defendant as an
affirmative defense. Id., at 246.

But this arrangement didn’t last long. Congress soon displaced
Price Waterhouse in favor of its own version of the motivating factor
test. In the Civil Rights Act of 1991, Congress provided that a Title VII
plaintiff who shows that discrimination was even a motivating factor
in the defendant’s challenged employment decision is entitled to
declaratory and injunctive relief. §107, 105 Stat. 1075. A defendant
may still invoke lack of but-for causation as an affirmative defense,
but only to stave off damages and reinstatement, not liability in
general. 42 U.S.C. §§2000e-2(m), 2000e-5(g)(2)(B); see also Desert
Palace, Inc. v. Costa, 539 U.S. 90, 94-95 (2003) [16 Fla. L. Weekly
Fed. S335a].

While this is all well and good for understanding Title VII, it’s hard
to see what any of it might tell us about §1981. Title VII was enacted
in 1964; this Court recognized its motivating factor test in 1989; and
Congress replaced that rule with its own version two years later.
Meanwhile, §1981 dates back to 1866 and has never said a word about
motivating factors. So we have two statutes with two distinct histories,
and not a shred of evidence that Congress meant them to incorporate
the same causation standard. Worse yet, ESN’s fallback position—
that we should borrow the motivating factor concept only at the
pleadings stage—is foreign even to Title VII practice. To accept
ESN’s invitation to consult, tinker with, and then engraft a test from
a modern statute onto an old one would thus require more than a little
judicial adventurism, and look a good deal more like amending a law
than interpreting one.

What’s more, it’s not as if Congress forgot about §1981 when it
adopted the Civil Rights Act of 1991. At the same time that it added
the motivating factor test to Title VII, Congress also amended §1981.
See Civil Rights Act of 1991, §101, 105 Stat. 1072 (adding new
subsections (b) and (c) to §1981). But nowhere in its amendments to
§1981 did Congress so much as whisper about motivating factors.
And where, as here, Congress has simultaneously chosen to amend
one statute in one way and a second statute in another way, we
normally assume the differences in language imply differences in
meaning. Gross, 557 U.S., at 174-175; see also Russello v. United
States, 464 U.S. 16, 23 (1983).

Still, ESN tries to salvage something from the 1991 law. It reminds
us that one of the amendments to §1981 defined the term “make and
enforce contracts” to include “making, performance, modification,
and termination of contracts, and the enjoyment of all benefits,
privileges, terms, and conditions of the contractual relationship.” 42
U.S.C. §1981(b). In all this, ESN asks us to home in on one word,
“making.” By using this particular word, ESN says, Congress clarified
that §1981(a) guarantees not only the right to equivalent contractual
outcomes (a contract with the same final terms), but also the right to an
equivalent contracting process (no extra hurdles on the road to
securing that contract). And, ESN continues, if the statute addresses
the whole contracting process, not just its outcome, a motivating
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factor causation test fits more logically than the traditional but-for test.
Comcast and the government disagree. As they see it, the Civil

Rights Act of 1866 unambiguously protected only out-comes—the
right to contract, sue, be a party, and give evidence. When Congress
sought to define some of these terms in 1991, it merely repeated one
word from the original 1866 Act (make) in a different form (making).
No reasonable reader, Comcast and the government contend, would
think that the addition of the present participle form of a verb already
in the statute carries such a radically different meaning and so extends
§1981 liability in the new directions ESN suggests. And, we are told,
the statute’s original and continuing focus on contractual outcomes
(not processes) is more consistent with the traditional but-for test of
causation.

This debate, we think, misses the point. Of course, Congress could
write an employment discrimination statute to protect only outcomes
or to provide broader protection. But, for our purposes today, none of
this matters. The difficulty with ESN’s argument lies in its mistaken
premise that a process-oriented right necessarily pairs with a moti-
vating factor causal standard. The inverse argument—that an
outcome-oriented right implies a but-for causation standard—is just
as flawed. Either causal standard could conceivably apply regardless
of the legal right §1981 protects. We need not and do not take any
position on whether §1981 as amended protects only outcomes or
protects processes too, a question not passed on below or raised in the
petition for certiorari. Our point is simply that a §1981 plaintiff first
must show that he was deprived of the protected right and then
establish causation—and that these two steps are analytically
distinct.*

Unable to latch onto either Price Waterhouse or the Civil Rights
Act of 1991, ESN is left to cast about for some other hook to support
its arguments about §1981’s operation. In a final effort, it asks us to
consider the burden-shifting framework of McDonnell Douglas Corp.
v. Green, 411 U.S. 792, 802, 804 (1973). Like the motivating factor
test, McDonnell Douglas is a product of Title VII practice. Under its
terms, once a plaintiff establishes a prima facie case of race discrimi-
nation through indirect proof, the defendant bears the burden of
producing a race-neutral explanation for its action, after which the
plaintiff may challenge that explanation as pretextual. Texas Dept. of
Community Affairs v. Burdine, 450 U.S. 248, 257-258 (1981). This
burden shifting, ESN contends, is comparable to the regime it
proposes for §1981.

It is nothing of the kind. Whether or not McDonnell Douglas has
some useful role to play in §1981 cases, it does not mention the
motivating factor test, let alone endorse its use only at the pleadings
stage. Nor can this come as a surprise: This Court didn’t introduce the
motivating factor test into Title VII practice until years after
McDonnell Douglas. For its part, McDonnell Douglas sought only to
supply a tool for assessing claims, typically at summary judgment,
when the plaintiff relies on indirect proof of discrimination. See 411
U.S., at 802-805; see also Furnco Constr. Corp. v. Waters, 438 U.S.
567, 577 (1978); Malamud, The Last Minuet: Disparate Treatment
After Hicks, 93 Mich. L. Rev. 2229, 2259 (1995). Because McDonnell
Douglas arose in a context where but-for causation was the undis-
puted test, it did not address causation standards. So nothing in the
opinion involves ESN’s preferred standard. Under McDonnell
Douglas’s terms, too, only the burden of production ever shifts to the
defendant, never the burden of persuasion. See Burdine, 450 U.S., at
254-255; Postal Service Bd. of Governors v. Aikens, 460 U.S. 711,
715-716 (1983). So McDonnell Douglas can provide no basis for
allowing a complaint to survive a motion to dismiss when it fails to
allege essential elements of a plaintiff’s claim.

III
All the traditional tools of statutory interpretation persuade us that

§1981 follows the usual rules, not any exception. To prevail, a
plaintiff must initially plead and ultimately prove that, but for race, it
would not have suffered the loss of a legally protected right. We do
not, however, pass on whether ESN’s operative amended complaint
“contain[s] sufficient factual matter, accepted as true, to ‘state a claim
to relief that is plausible on its face’ ” under the but-for causation
standard. Iqbal, 556 U.S., at 678-679. The Ninth Circuit has yet to
consider that question because it assessed ESN’s pleadings under a
different and mistaken test. To allow that court the chance to deter-
mine the sufficiency of ESN’s pleadings under the correct legal rule
in the first instance, we vacate the judgment of the court of appeals and
remand the case for further proceedings consistent with this opinion.

It is so ordered.
))))))))))))))))))

*The concurrence proceeds to offer a view on the nature of the right, while correctly
noting that the Court reserves the question for another day. We reserve the question
because “we are a court of review, not of first view,” Cutter v. Wilkinson, 544 U.S. 709,
718, n. 7 (2005) [18 Fla. L. Weekly Fed. S317a], and do not normally strain to address
issues that are less than fully briefed and that the district and appellate courts have had
no opportunity to consider. Such restraint is particularly appropriate here, where
addressing the issue is entirely unnecessary to our resolution of the case.

))))))))))))))))))
JUSTICE GINSBURG, concurring in part and concurring in the

judgment.
I join the Court’s opinion requiring a plaintiff who sues under 42

U.S.C. §1981 to plead and prove race was a but-for cause of her
injury.* In support of that holding, Comcast advances a narrow view
of §1981’s scope. Section 1981’s guarantee of “the same right . . . to
make . . . contracts,” Comcast urges, covers only the final decision
whether to enter a contract, not earlier stages of the contract-formation
process.

The Court devotes a page and a half to this important issue but
declines to resolve it, as it does not bear on the choice of causation
standards before us. Ante, at 10-11. I write separately to resist
Comcast’s attempt to cabin a “sweeping” law designed to “break
down all discrimination between black men and white men” regarding
“basic civil rights.” Jones v. Alfred H. Mayer Co., 392 U.S. 409, 432-
433 (1968) (internal quotation marks omitted; emphasis in original).

Under Comcast’s view, §1981 countenances racial discrimination
so long as it occurs in advance of the final contract-formation
decision. Thus, a lender would not violate §1981 by requiring
prospective borrowers to provide one reference letter if they are white
and five if they are black. Nor would an employer violate §1981 by
reimbursing expenses for white interviewees but requiring black
applicants to pay their own way. The employer could even “refus[e]
to consider applications” from black applicants at all. Brief for United
States as Amicus Curiae 21.

That view cannot be squared with the statute. An equal “right . . . to
make . . . contracts,” §1981(a), is an empty promise without equal
opportunities to present or receive offers and negotiate over terms. A
plaintiff hindered from enjoying those opportunities may be unable
effectively to form a contract, and a defendant able to impair those op-
portunities can avoid contracting without refusing a contract outright.
It is implausible that a law “intended to . . . secure . . . practical
freedom,” Jones, 392 U.S., at 431 (quoting Cong. Globe, 39th Cong.,
1st Sess., 474 (1866)), would condone discriminatory barriers to
contract formation.

Far from confining §1981’s guarantee to discrete moments, the
language of the statute covers the entirety of the contracting process.
The statute defines “make and enforce contracts” to “includ[e] the
making, performance, modification, and termination of contracts, and
the enjoyment of all benefits, privileges, terms, and conditions of the
contractual relationship.” §1981(b). That encompassing definition en-
sures that §1981 “applies to all phases and incidents of the contractual
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relationship.” Rivers v. Roadway Express, Inc., 511 U.S. 298, 302
(1994). See also H. R. Rep. No. 102-40, pt. 2, p. 37 (1991) (“The
Committee intends this provision to bar all racial discrimination in
contracts. This list is intended to be illustrative and not exhaustive.”).
In line with the rest of the definition, the word “making” is most sensi-
bly read to capture the entire process by which the contract is formed.
American Heritage Dictionary 1086 (3d ed. 1992) (“The process of
coming into being”); 9 Oxford English Dictionary 250 (2d ed. 1989)
(“the process of being made”).

Comcast’s freeze-frame approach to §1981 invites the Court to
repeat an error it has committed before. In 1989, the Court “rea[d]
§1981 not as a general proscription of racial discrimination in all
aspects of contract relations, but as limited to” certain narrow
“enumerated rights.” Patterson v. McLean Credit Union, 491 U.S.
164, 181. According to Patterson, the right to “make” a contract
“extend[ed] only to the formation of a contract,” and the right to
“enforce” it encompassed only “access to legal process.” Id., at 176-
178. The Court thus declined to apply §1981 to “postformation
conduct,” concluding that an employee had no recourse to §1981 for
racial harassment occurring after the employment contract’s forma-
tion. Id., at 178-179.

Congress promptly repudiated that interpretation. In 1991, “with
the design to supersede Patterson,” Congress enacted the expansive
definition of “make and enforce contracts” now contained in
§1981(b). CBOCS West, Inc. v. Humphries, 553 U.S. 442, 450 (2008)
[21 Fla. L. Weekly Fed. S266a]. Postformation racial harassment
violates §1981, the amendment clarifies, because the right to “make
and enforce” a contract includes the manner in which the contract is
carried out. So too the manner in which the contract is made.

The complaint before us contains allegations of racial harassment
during contract formation. In their negotiations, Entertainment
Studios alleges, Comcast required of Entertainment Studios a series
of tasks that served no purpose and on which Entertainment Studios
“waste[d] hundreds of thousands of dollars.” App. to Pet. for Cert.
49a-50a. The Court holds today that Entertainment Studios must plead
and prove that race was the but-for cause of its injury—in other words,
that Comcast would have acted differently if Entertainment Studios
were not African-American owned. But if race indeed accounts for
Comcast’s conduct, Comcast should not escape liability for injuries
inflicted during the contract-formation process. The Court has
reserved that issue for consideration on remand, enabling me to join
its opinion.
))))))))))))))))))

*I have previously explained that a strict but-for causation standard is ill suited to
discrimination cases and inconsistent with tort principles. University of Tex.
Southwestern Medical Center v. Nassar, 570 U.S. 338, 383-385 (2013) [24 Fla. L.
Weekly Fed. S366a] (dissenting opinion). I recognize, however, that our precedent now
establishes this form of causation as a “default rul[e]” in the present context. Id., at 347
(majority opinion). See ante, at 3. Respondent Entertainment Studios accepts that
§1981 does not displace that rule, arguing only that a plaintiff’s burden is lower at the
pleading stage than it would be at summary judgment or at trial. See Tr. of Oral Arg. 36-
37.

*        *        *

Aliens—Removal—Reopening of proceedings—Limitation of ac-
tions—Equitable tolling—Judicial review—Because the phrase “ques-
tions of law” in the Immigration and Nationality Act’s Limited Review
Provision, 8 U.S.C. §1252(a)(2)(D), includes the application of a legal
standard to undisputed or established facts, the Fifth Circuit Court of
Appeals erred in holding that it had no jurisdiction to consider
petitioners’ “factual” due diligence claims for equitable tolling
purposes—Nothing in statute’s language precludes the conclusion that
Congress used the term “questions of law” to refer to the application of
a legal standard to settled facts—A well-settled and strong presump-
tion favoring judicial review of administrative action, the statutory text,
and the statute’s history all support the conclusion that the application
of law to undisputed or established facts is a “question of law” within

meaning of Section 1252(a)(2)(D)

PEDRO PABLO GUERRERO-LASPRILLA, Petitioner v. WILLIAM P. BARR,
ATTORNEY GENERAL. U.S. Supreme Court. Case No. 18-776. RUBEN
OVALLES, Petitioner v. WILLIAM P. BARR, ATTORNEY GENERAL. Case No.
18-1015. Argued December 9, 2019—Decided March 23, 2020. On Writs of Certiorari
to the U.S. Court of Appeals for the Fifth Circuit.

Syllabus
The Immigration and Nationality Act provides for judicial review of a final Govern-

ment order directing the removal of an alien from this country. 8 U.S.C. §1252(a).
Section 1252(a)(2)(C) limits the scope of that review where the removal rests upon
the fact that the alien has committed certain crimes. And §1252(a)(2)(D), the
Limited Review Provision, says that in such instances courts may consider only
“constitutional claims or questions of law.”

Petitioners Guerrero-Lasprilla and Ovalles, aliens who lived in the United
States, committed drug crimes and were subsequently ordered removed (Guerrero-
Lasprilla in 1998 and Ovalles in 2004). Neither filed a motion to reopen his removal
proceedings “within 90 days of the date of entry of [the] final administrative order
of removal.” §1229a(c)(7)(C)(i). Nonetheless, Guerrero-Lasprilla (in 2016) and
Ovalles (in 2017) asked the Board of Immigration Appeals to reopen their removal
proceedings, arguing that the 90-day time limit should be equitably tolled. Both
petitioners, who had become eligible for discretionary relief due to various judicial
and Board decisions years after their removal, rested their claim for equitable
tolling on Lugo-Resendez v. Lynch, 831 F. 3d 337, in which the Fifth Circuit had
held that the 90-day time limit could be equitably tolled. The Board denied both
petitioners’ requests, concluding, inter alia, that they had not demonstrated the
requisite due diligence. The Fifth Circuit denied their requests for review, holding
that, given the Limited Review Provision, it “lack[ed] jurisdiction” to review
petitioners’ “factual” due diligence claims. Petitioners contend that whether the
Board incorrectly applied the equitable tolling due diligence standard to the
undisputed facts of their cases is a “question of law” that the Provision authorizes
courts of appeals to consider.

Held: Because the Provision’s phrase “questions of law” includes the application of a
legal standard to undisputed or established facts, the Fifth Circuit erred in holding
that it had no jurisdiction to consider petitioners’ claims of due diligence for
equitable tolling purposes. Pp. 3-13.

(a) Nothing in the statute’s language precludes the conclusion that Congress
used the term “questions of law” to refer to the application of a legal standard to
settled facts. Indeed, this Court has at times referred to the question whether a given
set of facts meets a particular legal standard as presenting a legal inquiry. See
Neitzke v. Williams, 490 U.S. 319, 326 (“Rule 12(b)(6) authorizes a court to dismiss
a claim on the basis of a dispositive issue of law”); Mitchell v. Forsyth, 472 U.S.
511, 528, n. 9 (“[T]he appealable issue is a purely legal one: whether the facts
alleged . . . support a claim of violation of clearly established law”); cf. Nelson v.
Montgomery Ward & Co., 312 U.S. 373, 376 (“The effect of admitted facts is a
question of law”). That judicial usage indicates that the statutory term “questions
of law” can reasonably encompass questions about whether settled facts satisfy a
legal standard. The Court has sometimes referred to such a question as a “mixed
question of law and fact.” See, e.g., U.S. Bank N. A. v. Village at Lakeridge, LLC,
583 U.S. ___, ___. And the Court has often used the phrase “mixed questions” in
determining the proper standard for appellate review of a district, bankruptcy, or
agency decision that applies a legal standard to underlying facts. But these cases
present no such question involving the standard of review. And, in any event,
nothing in those cases, nor in the language of the statute, suggests that the statutory
phrase “questions of law” excludes the application of law to settled facts. Pp. 4-5.

(b) A longstanding presumption, the statutory context, and the statute’s history
all support the conclusion that the application of law to undisputed or established
facts is a “questio[n] of law” within the meaning of §1252(a)(2)(D). Pp. 5-11.

(1) A “well-settled” and “strong presumption,” McNary v. Haitian Refugee
Center, Inc., 498 U.S. 479, 496, 498, “favor[s] judicial review of administrative
action,” Kucana v. Holder, 558 U.S. 233, 251. That presumption, which can only
be overcome by “ ‘ “clear and convincing evidence” ’ ” of congressional intent to
preclude judicial review, Reno v. Catholic Social Services, Inc., 509 U.S. 43, 64,
has consistently been applied to immigration statutes, Kucana, 558 U.S., at 251.
And there is no reason to make an exception here. Because the Court can rea-
sonably interpret the statutory term “questions of law” to encompass the applica-
tion of law to undisputed facts, and given that a contrary interpretation would result
in a barrier to meaningful judicial review, the presumption indicates that “questions
of law” does indeed include mixed questions. Pp. 6-7.

(2) The Limited Review Provision’s immediate statutory context belies the
Government and the dissent’s claim that “questions of law” excludes the
application of law to settled facts. The Provision is part of §1252, which also
contains §1252(b)(9), the “zipper clause.” The zipper clause is meant to “consoli-
date judicial review of immigration proceedings into one action in the court of
appeals.” INS v. St. Cyr, 533 U.S. 289, 313. The zipper clause’s language makes
clear that Congress understood the statutory term “questions of law and fact,” to in-
clude the application of law to facts. One interpretation of the zipper clause at the
very least disproves the Government’s argument that Congress consistently uses
a three-part typology, such that “questions of law” cannot include mixed questions.
And another interpretation—that “questions of law” in the zipper clause includes
mixed questions—directly supports the holding here and would give the term the
same meaning in the zipper clause and the Limited Review Provision. Pp. 7-8.
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(3) The Provision’s statutory history and relevant precedent also support this
conclusion. The Provision was enacted in response to INS v. St. Cyr, in which the
Court interpreted the predecessor of §1252(a)(2)(C) to permit habeas corpus review
in order to avoid the serious constitutional questions that would arise from a
contrary interpretation, 533 U.S., at 299-305, 314. In doing so, the Court suggested
that the Constitution, at a minimum, protected the writ of habeas corpus “ ‘as it
existed in 1789.’ ” Id., at 300-301. The Court then noted the kinds of review that
were traditionally available in a habeas proceeding, which included “detentions
based on errors of law, including the erroneous application or interpretation of
statutes.” Id., at 302 (emphasis added). Congress took up the Court’s invitation to
“provide an adequate substitute [for habeas review] through the courts of appeals,”
id., at 314, n. 38. It made clear that the limits on judicial review in various §1252
provisions included habeas review, and it consolidated virtually all review of
removal orders in one proceeding in the courts of appeals. Congress also added the
Limited Review Provision, permitting review of “constitutional claims or
questions of law.” Congress did so, the statutory history strongly suggests, because
it sought an “adequate substitute” for habeas in view of St. Cyr’s guidance. If
“questions of law” in the Provision does not include the misapplication of a legal
standard to undisputed facts, then review would not include an element that St. Cyr
said was traditionally reviewable in habeas. Lower court precedent citing St. Cyr
and legislative history also support this conclusion. Pp. 8-11.

(c) The Government’s additional arguments in favor of its contrary reading are
unpersuasive. More than that, the Government’s interpretation is itself difficult to
reconcile with the Provision’s basic purpose of providing an adequate substitute for
habeas review. Pp. 11-13.

No. 18-776, 737 Fed. Appx. 230; No. 18-1015, 741 Fed. Appx. 259, vacated and
remanded.

BREYER, J., delivered the opinion of the Court, in which ROBERTS, C. J., and
GINSBURG, SOTOMAYOR, KAGAN, GORSUCH, and KAVANAUGH, JJ., joined.
THOMAS, J., filed a dissenting opinion, in which ALITO, J., joined as to all but Part
II-A-1.

))))))))))))))))))
JUSTICE BREYER delivered the opinion of the Court.
Section 242(a) of the Immigration and Nationality Act, codified as

8 U.S.C. §1252(a), provides for judicial review of a final Government
order directing the removal of an alien from this country. See 66 Stat.
163, as amended, 8 U.S.C. §1101 et seq. A subdivision of that section
limits the scope of that review where the removal rests upon the fact
that the alien has committed certain crimes, including aggravated
felonies and controlled substance offenses. §1252(a)(2)(C). Another
subdivision, §1252(a)(2)(D), which we shall call the Limited Review
Provision, says that in such instances courts may consider only
“constitutional claims or questions of law.” The question that these
two consolidated cases present is whether the phrase “questions of
law” in the Provision includes the application of a legal standard to
undisputed or established facts. We believe that it does.

I
The two petitioners before us, Pedro Pablo Guerrero-Lasprilla and

Ruben Ovalles, are aliens who lived in the United States. Each
committed a drug crime and consequently became removable. App.
33; Record in No. 18-1015, p. 66. In 1998, an Immigration Judge
ordered Guerrero-Lasprilla removed. Record in No. 18-776, p. 137.
In 2004, the Board of Immigration Appeals ordered Ovalles removed,
reversing a decision by an Immigration Judge. App. to Pet. for Cert.
in No. 18-1015, pp. 32a-35a. Both removal orders became administra-
tively final, and both petitioners left the country.

Several months after their removal orders became final, each
petitioner’s window for filing a timely motion to reopen his removal
proceedings closed. That is because the Immigration and Nationality
Act permits a person one motion to reopen, “a form of procedural
relief that asks the Board to change its decision in light of newly
discovered evidence or a change in circumstances.” Dada v. Mukasey,
554 U.S. 1, 12, 14 (2008) [21 Fla. L. Weekly Fed. S367a] (internal
quotation marks omitted). But the motion must usually be filed
“within 90 days of the date of entry of a final administrative order of
removal.” 8 U.S.C. §1229a(c)(7)(C)(i).

Nonetheless, Guerrero-Lasprilla (in 2016) and Ovalles (in 2017)
asked the Board to reopen their removal proceedings. Recognizing

that the 90-day time limit had long since passed, both petitioners
argued that the time limit should be equitably tolled. Both petitioners,
who had become eligible for discretionary relief due to various
judicial and Board decisions years after their removal, rested their
claim for equitable tolling on Lugo-Resendez v. Lynch, 831 F. 3d 337
(CA5 2016). In that case, the Fifth Circuit had held that the 90-day
time limit could be “equitably tolled.” Id., at 344. Guerrero-Lasprilla
filed his motion to reopen a month after Lugo-Resendez was decided.
App. 5. Ovalles filed his motion to reopen eight months after the
decision. Id., at 35. The Board denied both petitioners’ requests for
equitable tolling, concluding, inter alia, that they had failed to
demonstrate the requisite due diligence. App. to Pet. for Cert. in No.
18-1015, at 6a; App. to Pet. for Cert. in No. 18-776, p. 12a.

Guerrero-Lasprilla and Ovalles each asked the Fifth Circuit to
review the Board’s decision. See 8 U.S.C. §1252(a)(1); 28 U.S.C.
§2342; Reyes Mata v. Lynch, 576 U.S. 143, 147 (2015) [25 Fla. L.
Weekly Fed. S348a] (“[C]ircuit courts have jurisdiction when an alien
appeals from the Board’s denial of a motion to reopen a removal
proceeding”). The Fifth Circuit denied their requests for review,
concluding in both cases that “whether an alien acted diligently in
attempting to reopen removal proceedings for purposes of equitable
tolling is a factual question.” Guerrero-Lasprilla v. Sessions, 737 Fed.
Appx. 230, 231 (2018) (per curiam); Ovalles v. Sessions, 741 Fed.
Appx. 259, 261 (2018) (per curiam). And, given the Limited Review
Provision, it “lack[ed] jurisdiction” to review those “factual” claims.
737 Fed. Appx., at 231; 741 Fed. Appx., at 261.

Both petitioners claim that the underlying facts were not in dispute,
and they asked us to grant certiorari in order to determine whether
their claims that the Board incorrectly applied the equitable tolling due
diligence standard to the “undisputed” (or established) facts is a
“question of law,” which the Limited Review Provision authorizes
courts of appeals to consider. We agreed to do so.

II
The Limited Review Provision provides that, in this kind of

immigration case (involving aliens who are removable for having
committed certain crimes), a court of appeals may consider only
“constitutional claims or questions of law.” 8 U.S.C. §1252(a)(2)(D).
The issue before us is, as we have said, whether the statutory phrase
“questions of law” includes the application of a legal standard to
undisputed or established facts. If so, the Fifth Circuit erred in holding
that it “lack[ed] jurisdiction” to consider the petitioners’ claims of due
diligence for equitable tolling purposes. We conclude that the phrase
“questions of law” does include this type of review, and the Court of
Appeals was wrong to hold the contrary.

A
Consider the statute’s language. Nothing in that language pre-

cludes the conclusion that Congress used the term “questions of law”
to refer to the application of a legal standard to settled facts. Indeed,
we have at times referred to the question whether a given set of facts
meets a particular legal standard as presenting a legal inquiry. Do the
facts alleged in a complaint, taken as true, state a claim for relief under
the applicable legal standard? See Fed. Rule Civ. Proc. 12(b)(6);
Neitzke v. Williams, 490 U.S. 319, 326 (1989) (“Rule 12(b)(6)
authorizes a court to dismiss a claim on the basis of a dispositive issue
of law”). Did a Government official’s alleged conduct violate clearly
established law? See Mitchell v. Forsyth, 472 U.S. 511, 528, n. 9
(1985) (“[T]he appealable issue is a purely legal one: whether the facts
alleged . . . support a claim of violation of clearly established law”); cf.
Nelson v. Montgomery Ward & Co., 312 U.S. 373, 376 (1941) (“The
effect of admitted facts is a question of law”). Even the dissent
concedes that we have sometimes referred to mixed questions as
raising a legal inquiry. See post, at 3-4 (opinion of THOMAS, J.).
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While that judicial usage alone does not tell us what Congress meant
by the statutory term “questions of law,” it does indicate that the term
can reasonably encompass questions about whether settled facts
satisfy a legal standard.

We have sometimes referred to such a question, which has both
factual and legal elements, as a “mixed question of law and fact.” See,
e.g., U.S. Bank N. A. v. Village at Lakeridge, LLC, 583 U.S. ___, ___
(2018) [27 Fla. L. Weekly Fed. S108b] (slip op., at 7) (“[W]hether the
historical facts found satisfy the legal test chosen” is a “so-called
‘mixed question’ of law and fact” (citing Pullman-Standard v. Swint,
456 U.S. 273, 289, n. 19 (1982))). And we have often used the phrase
“mixed questions” in determining the proper standard for appellate re-
view of a district, bankruptcy, or agency decision that applies a legal
standard to underlying facts. The answer to the “proper standard”
question may turn on practical considerations, such as whether the
question primarily “require[s] courts to expound on the law, particu-
larly by amplifying or elaborating on a broad legal standard” (often
calling for review de novo), or rather “immerse[s] courts in case-
specific factual issues” (often calling for deferential review). Village
at Lakeridge, 583 U.S., at ___ (slip op., at 8). But these cases present
no such question involving the standard of review. And, in any event,
nothing in those cases forecloses the conclusion that the application of
law to settled facts can be encompassed within the statutory phrase
“questions of law.” Nor is there anything in the language of the statute
that suggests that “questions of law” excludes the application of law
to settled facts.

B
The Government, respondent here, argues to the contrary. Namely,

the Government claims that Congress intended to exclude from
judicial review all mixed questions. We do not agree. Rather, a
longstanding presumption, the statutory context, and the statute’s
history all support the conclusion that the application of law to
undisputed or established facts is a “questio[n] of law” within the
meaning of §1252(a)(2)(D).

1
Consider first “a familiar principle of statutory construction: the

presumption favoring judicial review of administrative action.”
Kucana v. Holder, 558 U.S. 233, 251 (2010) [22 Fla. L. Weekly Fed.
S68a]. Under that “well-settled” and “strong presumption,” McNary
v. Haitian Refugee Center, Inc., 498 U.S. 479, 496, 498 (1991), when
a statutory provision “is reasonably susceptible to divergent interpre-
tation, we adopt the reading that accords with traditional understand-
ings and basic principles: that executive determinations generally are
subject to judicial review.” Kucana, 558 U.S., at 251 (quoting
Gutierrez de Martinez v. Lamagno, 515 U.S. 417, 434 (1995); internal
quotation marks omitted); see McNary, 498 U.S., at 496 (“[G]iven
[that] presumption . . ., it is most unlikely that Congress intended to
foreclose all forms of meaningful judicial review”). The presumption
can only be overcome by “clear and convincing evidence” of congres-
sional intent to preclude judicial review. Reno v. Catholic Social
Services, Inc., 509 U.S. 43, 64 (1993) (quoting Abbott Laboratories
v. Gardner, 387 U.S. 136, 141 (1967); internal quotation marks
omitted); see Cuozzo Speed Technologies, LLC v. Lee, 579 U.S. ___,
___-___ (2016) [26 Fla. L. Weekly Fed. S278a] (slip op., at 9-10).

We have “consistently applied” the presumption of reviewability
to immigration statutes. Kucana, 558 U.S., at 251. And we see no
reason to make an exception here. The dissent’s “doubts” about the
presumption, see post, at 6-9, do not undermine our recognition that
it is a “well-settled” principle of statutory construction, McNary, 498
U.S., at 496. Notably, even the Government does not dispute the
soundness of the presumption or its applicability here. See Brief for
Respondent 47-48 (arguing only that the presumption is overcome).

As discussed above, we can reasonably interpret the statutory term
“questions of law” to encompass the application of law to undisputed
facts. See supra, at 4-5. And as we explain further below, infra, at 13,
interpreting the Limited Review Provision to exclude mixed questions
would effectively foreclose judicial review of the Board’s determina-
tions so long as it announced the correct legal standard. The resulting
barrier to meaningful judicial review is thus a strong indication, given
the presumption, that “questions of law” does indeed include the
application of law to established facts. That is particularly so given
that the statutory context and history point to the same result.

2
Consider next the Limited Review Provision’s immediate statutory

context. That context belies the Government and the dissent’s claim
that “questions of law” refers only to “pure” questions and necessarily
excludes the application of law to settled facts. See Brief for Respon-
dent 19-26; post, at 3-6. The Limited Review Provision forms part of
§1252, namely, §1252(a)(2)(D). The same statutory section contains
a provision, §1252(b)(9), which we have called a “ ‘zipper clause.’ ”
INS v. St. Cyr, 533 U.S. 289, 313 (2001) [14 Fla. L. Weekly Fed.
S401a]. We have explained that Congress intended the zipper clause
to “consolidate judicial review of immigration proceedings into one
action in the court of appeals.” Ibid. (internal quotation marks
omitted). The zipper clause reads in part as follows:

“Judicial review of all questions of law and fact, including
interpretation and application of constitutional and statutory provi-
sions, arising from any action taken . . . to remove an alien from the
United States under this subchapter shall be available only in judicial
review of a final order under this section.” §1252(b)(9) (emphasis
added).

Because it is meant to consolidate judicial review, the zipper clause
must encompass mixed questions. Indeed, the clause by its very
language includes the “application of [a] statutory provisio[n].” Ibid.

The zipper clause accordingly makes clear that Congress under-
stood the statutory term “questions of law and fact” to include the
application of law to facts. Reread the zipper clause: It uses the terms
“[(1)] questions of law and [(2)] fact, including” the “application of”
statutes, i.e., the application of law to fact. Ibid. (emphasis added).
Thus, there are three possibilities: Congress either used (1) “questions
of law,” (2) “fact,” or (3) the combination of both terms to encompass
mixed questions. Even the Government does not argue that Congress
used “questions of fact” alone to cover mixed questions. Congress
thus either meant the term “questions of law” alone to include mixed
questions, or it used both “questions of law” and questions of “fact” to
encompass mixed questions. The latter interpretation at the very least
disproves the Government’s argument that Congress consistently uses
a three-part typology, referring to mixed questions separately from
questions of law or questions of fact (such that “questions of law”
cannot include mixed questions). See Brief for Respondent 21; see
also post, at 3 (arguing that this Court has often used that three-part
typology and thus “questions of law” must exclude mixed questions).
And the former interpretation directly supports the conclusion that
“questions of law” includes mixed questions. That interpretation gives
“questions of law” the same meaning across both provisions. Notably,
when Congress enacted the Limited Review Provision, it added
language to the end of the zipper clause (following the language
quoted above) to clarify that, except as provided elsewhere in §1252,
“ ‘no court shall have jurisdiction’ ” to “ ‘review . . . such questions of
law or fact.’ ” §106, 119 Stat. 311. There is thus every reason to think
that Congress used the phrase “questions of law” to have the same
meaning in both provisions.

3
Consider also the Limited Review Provision’s statutory history and
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the relevant precedent. The parties agree that Congress enacted the
Limited Review Provision in response to this Court’s decision in St.
Cyr. See Brief for Respondent 16, 27-31; Brief for Petitioners 31-33.
In that case, the Court evaluated the effect of various allegedly
jurisdiction-stripping provisions, including the predecessor to
§1252(a)(2)(C). That predecessor (which today is modified by the
Limited Review Provision) essentially barred judicial review of
removal orders based on an alien’s commission of certain crimes. See
St. Cyr, 533 U.S., at 298, 311 (citing §1252(a)(2)(C) (1994 ed., Supp.
V)). This Court interpreted that predecessor and the other purportedly
jurisdiction-stripping provisions as not barring (i.e., as permitting) re-
view in habeas corpus proceedings, to avoid the serious constitutional
questions that would be raised by a contrary interpretation. See St.
Cyr, 533 U.S., at 299-305, 314.

In doing so, the Court suggested that the Constitution, at a mini-
mum, protected the writ of habeas corpus “ ‘as it existed in 1789.’ ”
Id., at 300-301. The Court then noted the kinds of review that were
traditionally available in a habeas proceeding, which included
“detentions based on errors of law, including the erroneous applica-
tion or interpretation of statutes.” Id., at 302 (emphasis added). And it
supported this view by citing cases from the 18th and early 19th
centuries. See id., at 302-303, and nn. 18-23. English cases consis-
tently demonstrate that the “erroneous application . . . of statutes”
includes the misapplication of a legal standard to the facts of a
particular case. See, e.g., Hollingshead’s Case, 1 Salk. 351, 91 Eng.
Rep. 307 (K. B. 1702); King v. Nathan, 2 Str. 880, 93 Eng. Rep. 914
(K. B. 1724); King v. Rudd, 1 Cowp. 331, 334-337, 98 Eng. Rep.
1114, 1116-1117 (K. B. 1775); King v. Pedley, 1 Leach 325, 326, 168
Eng. Rep. 265, 266 (1784). The Court ultimately made clear that
“Congress could, without raising any constitutional questions, provide
an adequate substitute [for habeas review] through the courts of
appeals.” St. Cyr., 533 U.S., at 314, n. 38.

Congress took up this suggestion. It made clear that the limits on
judicial review in various provisions of §1252 included habeas
review, and it consolidated virtually all review of removal orders in
one proceeding in the courts of appeals. See §106(a), 119 Stat. 310-
311 (inserting specific references to 28 U.S.C. §2241 and “ ‘any other
habeas corpus provision’ ”). At the same time, Congress added the
Limited Review Provision, which permits judicial review of
“ ‘constitutional claims or questions of law,’ ” the words directly
before us now. 119 Stat. 310.

This statutory history strongly suggests that Congress added the
words before us because it sought an “adequate substitute” for habeas
in view of St. Cyr’s guidance. See supra, at 9. If so, then the words
“questions of law” in the Limited Review Provision must include the
misapplication of a legal standard to undisputed facts, for otherwise
review would not include an element that St. Cyr said was traditionally
reviewable in habeas.

We reach the same conclusion through reference to lower court
precedent. After we decided St. Cyr, numerous Courts of Appeals held
that habeas review included review of the application of law to
undisputed facts. See Cadet v. Bulger, 377 F. 3d 1173, 1184 (CA11
2004) (“[W]e hold that the scope of habeas review available in [28
U.S.C.] §2241 petitions by aliens challenging removal orders . . .
includes . . . errors of law, including both statutory interpretations and
application of law to undisputed facts or adjudicated facts”);
Ogbudimkpa v. Ashcroft, 342 F. 3d 207, 222 (CA3 2003) (same); Mu-
Xing Wang v. Ashcroft, 320 F. 3d 130, 143 (CA2 2003) (same); Singh
v. Ashcroft, 351 F. 3d 435, 441-442 (CA9 2003) (“[O]ther courts have
rejected the Government’s argument that only ‘purely legal questions
of statutory interpretation’ permit the exercise of habeas jurisdic-
tion. . . . We agree with those rulings”). We normally assume that
Congress is “aware of relevant judicial precedent” when it enacts a

new statute. Merck & Co. v. Reynolds, 559 U.S. 633, 648 (2010).
Thus, we should assume that Congress, aware of this precedent (and
wishing to substitute review in the courts of appeals for habeas
review), would have intended the phrase “questions of law” to include
the application of a legal standard to established or undisputed facts.

Those who deem legislative history a useful interpretive tool will
find that the congressional history of the Limited Review Provision
supports this analysis. The House Conference Report refers to St. Cyr
and adds that Congress’ amendments are designed to “provide an
‘adequate and effective’ alternative to habeas corpus” in the courts of
appeals. H. R. Conf. Rep. No. 109-72, p. 175 (2005) (citing St. Cyr,
533 U.S., at 314, n. 38). The Report adds that the amendments “would
not change the scope of review that criminal aliens currently receive.”
H. R. Conf. Rep. No. 109-72, at 175. And as we know, that “scope of
review” included review of decisions applying a legal standard to un-
disputed or established facts. That is what this Court, in St. Cyr, had
said was traditionally available in habeas; and it was how courts of
appeals then determined the scope of habeas review. Notably, the
legislative history indicates that Congress was well aware of the state
of the law in the courts of appeals in light of St. Cyr. See H. R. Conf.
Rep. No. 109-72, at 174 (discussing issues on which the Courts of
Appeals agreed and those on which they had split after St. Cyr). The
statutory history and precedent, as well as the legislative history, thus
support the conclusion that the statutory term “questions of law”
includes the application of a legal standard to established facts.

III
The Government makes two significant arguments that we have

not yet discussed. First, it points out that §1252(a)(2)(C) forbids
(subject to the Limited Review Provision) review of a removal order
based on an alien’s commission of certain crimes. If the words
“questions of law” include “mixed questions,” then for such aliens, the
Limited Review Provision excludes only (or primarily) agency fact-
finding from review. But if Congress intended no more than that, then
why, the Government asks, did it not just say so directly rather than
eliminate judicial review and then restore it for “constitutional claims
or questions of law?” Brief for Respondent 49-50.

One answer to this question is that the Limited Review Provision
applies to more of the statute than the immediately preceding
subparagraph. See §1252(a)(2)(D) (applying notwithstanding
“subparagraph (B) or (C), or in any other provision of this chapter
(other than this section)”). Another answer is that Congress did not
write the Limited Review Provision on a blank slate. Rather, subpara-
graph (C) initially forbade judicial review, and Congress then simply
wrote another subparagraph reflecting our description in St. Cyr of the
review traditionally available in habeas (or a substitute for habeas in
the courts of appeals). See supra, at 8-10. That statutory history also
illustrates why the dissent errs in relying so significantly on language
in subparagraph (C) proscribing judicial review. See post, at 5-6, 9
(referring to the “sweeping” and “broad” language of subparagraph
(C)). A broad and sweeping reading of subparagraph (C) was
precisely what this Court rejected in St. Cyr, and Congress enacted
subparagraph (D) in response to that opinion. Subparagraph (C)—
constrained as it is by subparagraph (D)—must thus be read in that
context.

Second, the Government argues that our interpretation will
undercut Congress’ efforts to severely limit and streamline judicial
review of an order removing aliens convicted of certain crimes. See
Brief for Respondent 29-30; see also post, at 11, n. 5 (noting that the
legislative history indicates that Congress intended to streamline
removal proceedings by limiting judicial review). The Limited
Review Provision, however, will still forbid appeals of factual
determinations—an important category in the removal context. And
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that Provision, taken together with other contemporaneous amend-
ments to §1252, does streamline judicial review relative to the post-St.
Cyr regime, by significantly curtailing habeas proceedings in district
courts.

More than that, the Government’s interpretation is itself difficult
to reconcile with the Provision’s basic purpose of providing an
adequate substitute for habeas review. That interpretation would
forbid review of any Board decision applying a properly stated legal
standard, irrespective of how mistaken that application might be. By
reciting the standard correctly, the Board would be free to apply it in
a manner directly contrary to well-established law. The Government,
recognizing the extreme results of its interpretation, suggested at oral
argument that the courts of appeals might still be able to review certain
“categori[es]” of applications, such as whether someone being in a
coma always, sometimes, or never requires equitable tolling. See Tr.
of Oral Arg. 38. The Government, however, left the nature and
rationale of this approach unclear. The approach does not overcome
the problem we have just raised, and seems difficult to reconcile with
the language and purposes of the statute.

*    *    *
For these reasons, we reverse the Fifth Circuit’s “jurisdictional”

decisions, vacate its judgments, and remand these cases for further
proceedings consistent with this opinion.

It is so ordered.
))))))))))))))))))

JUSTICE THOMAS, with whom JUSTICE ALITO joins as to all
but Part II-A-1, dissenting.

We granted certiorari to decide whether a denial of equitable
tolling for lack of due diligence is reviewable as a “question of law”
under 8 U.S.C. §1252(a)(2)(D). Not content with resolving that
narrow question, the Court categorically proclaims that federal courts
may review immigration judges’ applications of any legal standard to
established facts in criminal aliens’ removal proceedings. Ante, at 1-2.
In doing so, the majority effectively nullifies a jurisdiction-stripping
statute, expanding the scope of judicial review well past the bound-
aries set by Congress. Because this arrogation of authority flouts both
the text and structure of the statute, I respectfully dissent.

I
Under §1252(a)(2)(C), “[n]otwithstanding any other provision of

law (statutory or nonstatutory), . . . no court shall have jurisdiction to
review any final order of removal against an alien who is removable
by reason of having committed [certain] criminal offense[s].” This
broad jurisdiction-stripping provision is known as the “criminal-alien
bar.” The only exceptions to the provision’s otherwise all-encompass-
ing language are found in §1252(a)(2)(D), which states that “[n]othing
in subparagraph . . . (C) . . . shall be construed as precluding review of
constitutional claims or questions of law.” Thus, under the criminal-
alien bar, any claim that neither is constitutional nor raises a question
of law is unreviewable. Because petitioners raise no constitutional
claim and due diligence in the equitable-tolling context is not a
“question of law,” their claims are unreviewable.

A
Equitable tolling’s due-diligence requirement presents a mixed

question of law and fact. A litigant will qualify for equitable tolling
only if he “has pursued his rights diligently but some extraordinary
circumstance prevents him from bringing a timely action.” Lozano v.
Montoya Alvarez, 572 U.S. 1, 10 (2014) [24 Fla. L. Weekly Fed.
S609a]. To determine whether a litigant has exercised due diligence,
judges must conduct what this Court has characterized as an
“ ‘equitable, often fact-intensive’ ” inquiry, considering “in detail” the
unique facts of each case to decide whether a litigant’s efforts were
reasonable in light of his circumstances. Holland v. Florida, 560 U.S.

631, 653-654 (2010) [22 Fla. L. Weekly Fed. S437a] (BREYER, J.,
for the Court). In other words, courts ask “whether the historical facts
found satisfy the legal test,” which, as this Court recently (and
unanimously) recognized, is a quintessential “ ‘mixed question’ of law
and fact.” U.S. Bank N. A. v. Village at Lakeridge, LLC, 583 U.S. ___,
___ (2018) [27 Fla. L. Weekly Fed. S108b] (slip op., at 7) (quoting
Pullman-Standard v. Swint, 456 U.S. 273, 289, n. 19 (1982)); but see
ante, at 4-5.

B
The text of §1252(a)(2)(D) authorizes courts to review only

“constitutional claims or questions of law.” It does not refer to mixed
questions of law and fact, and cannot be divined to do so. As the
statute’s plain language and structure demonstrate, “questions of law”
cannot reasonably be read to include mixed questions.

Although the statute does not define “questions of law,” longstand-
ing historical practice indicates that the phrase does not encompass
mixed questions of law and fact. For well over a century, this Court
has recognized questions of law, questions of fact, and mixed
questions of law and fact as three discrete categories. See, e.g.,
Pullman-Standard, supra, at 288 (distinguishing between a “question
of law,” a “mixed question of law and fact,” and a “pure question of
fact”); Ross v. Day, 232 U.S. 110, 116 (1914) (distinguishing between
“a mere question of law” and “a mixed question of law and fact”);
Bates & Guild Co. v. Payne, 194 U.S. 106, 109 (1904) (distinguishing
between “mixed questions of law and fact” and questions “of law
alone”); Jewell v. Knight, 123 U.S. 426, 432 (1887) (distinguishing
between “questions of law only,” “questions of fact,” and questions
“of mixed law and fact”); Republican River Bridge Co. v. Kansas
Pacific R. Co., 92 U.S. 315, 318-319 (1876) (distinguishing between
a “mixed question of law and fact,” a “law question,” and a “fact
[question]”). A leading civil procedure treatise at the time of
§1252(a)(2)(D)’s enactment confirms this understanding. See 9A C.
Wright & A. Miller, Federal Practice and Procedure §§2588-2589 (2d
ed. 1995) (distinguishing between conclusions and questions of law,
and “mixed questions of law and fact”).

The majority resists this conclusion by pointing to cases in which
the Court has characterized mixed questions as either legal or factual.
But this occasional emphasis on either law or fact does not change the
reality that many questions include both. This Court sometimes uses
these two categories because “[m]ixed questions are not all alike” and,
in certain contexts, this Court must distinguish between them by
determining whether they present primarily legal or primarily factual
inquiries. Village at Lakeridge, supra, at ___-___ (slip op., at 8-9)
(whether a creditor is a nonstatutory insider presents a factual inquiry);
see also Neitzke v. Williams, 490 U.S. 319, 326 (1989) (whether a
complaint fails to state a claim presents a legal inquiry).1

The Court often uses these labels in contexts that lend themselves
to a fact/law dichotomy. For example, it asks whether a question is
primarily legal or primarily factual when it needs to determine the
appropriate standard of appellate review. See, e.g., Village at
Lakeridge, supra, at ___ (slip op., at 9). A similar dichotomy arises
when the Court considers whether an issue is one for the judge or jury.
See, e.g., United States v. Gaudin, 515 U.S. 506, 512 (1995) (“the
application-of-legal-standard-to-fact sort of question . . ., commonly
called a ‘mixed question of law and fact,’ has typically been resolved
by juries” as a fact issue).

But these considerations are irrelevant in the context of a statutory
judicial-review provision such as §1252(a)(2), which contains text
that refers only to “questions of law.” The federal appellate judges
who review claims under this provision are competent to review legal,
factual, and mixed questions alike; their authority is constrained only
by the statutory text. Our task, therefore, is simply to interpret the
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words of the statute, which invoke no forced dichotomy because
Congress could have easily included mixed questions in the text if it
wanted to do so. See, e.g., 38 U.S.C. §7292(d) (referring to a
“challenge to a law . . . as applied to the facts of a particular case” as
distinct from “questions of law”). Accordingly, there is no need to
place the due-diligence inquiry into either category here.2

Moreover, conflating “questions of law” with mixed questions
would lead to absurd results in light of the statute’s structure. The
criminal-alien bar, which directly precedes 8 U.S.C. §1252(a)(2)(D),
is an unequivocally broad jurisdiction-stripping provision, barring
review “[n]otwithstanding any other provision of law (statutory or
nonstatutory).” §1252(a)(2)(C). That is the default rule. Section
1252(a)(2)(D) merely delineates two narrow exceptions to this
criminal-alien bar—“constitutional claims” and “questions of law.”

Reading “questions of law” to include all mixed questions would
turn §1252(a)(2)’s structure on its head. It would transform
§1252(a)(2)(D)’s narrow exception into a broad provision permitting
judicial review of all criminal aliens’ challenges to their removal
proceedings except the precious few that raise only pure questions of
fact. Because those questions are already effectively unreviewable
under the Immigration and Nationality Act’s (INA’s) extremely defer-
ential standard, §1252(b)(4)(B) (Board’s “findings of fact are
conclusive unless any reasonable adjudicator would be compelled to
conclude to the contrary”), this interpretation would reduce the
jurisdiction-stripping provision to a near nullity. Put another way, the
exception would all but swallow the rule.3 The logical reading of
§1252(a)(2) is that the exception is narrower than the rule and covers
only what is stated in the text: constitutional claims and questions of
law.4

II
Undeterred by the statute’s text and structure, the majority

concludes that criminal aliens are entitled to judicial review of any
question involving the application of established facts to a legal
standard. Ante, at 1-2. Even a fact-intensive mixed question like due
diligence, which requires “[p]recious little” “legal work,” Village at
Lakeridge, 583 U.S., at ___ (slip op., at 10), is a “question of law”
according to the majority. To justify its erroneous reading of the text,
the majority resorts to the presumption favoring judicial review and
to legislative intent. Neither interpretive tool is appropriate for, or
helpful to, the majority’s analysis.

A
The majority relies heavily on the presumption favoring judicial

review of agency action as set out in our modern cases. Ante, at 5-7.
Even accepting those precedents, which no party asks us to reconsider,
the presumption does no work here because the statute’s text and
structure plainly preclude review of mixed questions.

1
As an initial matter, I have come to have doubts about our modern

cases applying the presumption of reviewability. Courts have long
understood that they “generally have jurisdiction to grant relief” when
individuals are injured by unlawful administrative action. American
School of Magnetic Healing v. McAnnulty, 187 U.S. 94, 108 (1902).
Applying this well-settled principle, we have refused to read a
statute’s “silence . . . as to judicial review” to preclude such review.
Stark v. Wickard, 321 U.S. 288, 309 (1944); see also Board of
Governors, FRS v. Agnew, 329 U.S. 441, 444 (1947). But the modern
presumption of reviewability relied on by the majority today goes far
beyond this traditional approach.

The modern presumption developed against the backdrop of the
Administrative Procedure Act (APA). See Abbott Laboratories v.
Gardner, 387 U.S. 136, 140-141 (1967); see also Weyerhaeuser Co.
v. United States Fish and Wildlife Serv., 586 U.S. ___, ___ (2018) [27

Fla. L. Weekly Fed. S597a] (slip op., at 11). In that statute, Congress
created a general right of judicial review for individuals injured by
agency action. 5 U.S.C. §702. Notably, however, Congress also
specified that this right did not apply when “statutes preclude judicial
review.” §701(a)(1).

Rather than recognize that courts should give the words of both the
APA and agencies’ organic statutes their natural meaning, the Court
relied on “[t]he spirit of [legislators’] statements” in Committee
Reports and the “broadly remedial purposes of the [APA]” to craft a
strong presumption of reviewability. Heikkila v. Barber, 345 U.S.
229, 232 (1953). The Court ultimately concluded that statutory text
alone, even that which “appears to bar [judicial review],” is “not
conclusive.” Id., at 233. Under this approach, a court will yield its
jurisdiction “only upon a showing of ‘clear and convincing evi-
dence,’ ” drawn from a statute’s purpose and legislative history, that
Congress “intended” as much. Abbott Laboratories, supra, at 139,
141; see also ante, at 6.

There are at least three reasons to doubt the soundness of this
modern presumption. First, it elevates the supposed purpose or “spirit”
of the APA over the statute’s text. The “spirit” of a law is nothing more
than “the unhappy interpretive conception of a supposedly better
policy than can be found in the words of [the] authoritative text.” A.
Scalia & B. Garner, Reading Law: The Interpretation of Legal Texts
344 (2012). Its invocation represents a “bald assertion of an unspeci-
fied and hence unbounded judicial power to ignore what the law
says.” Id., at 343. And it is especially problematic to rely on the
“spirit” of the APA in actions arising under a separate substantive
statute with a judicial-review provision that is entirely distinct from
the APA, such as the INA.

Second, the Court’s test for rebutting the presumption relies
heavily on legislative intent, inviting courts to discern the mental
processes of legislators through legislative history. But “[e]ven
assuming a majority of Congress read the [legislative history], agreed
with it, and voted for [the statute] with the same intent, ‘we are a
government of laws, not of men, and are governed by what Congress
enacted rather than by what it intended.’ ” Digital Realty Trust, Inc. v.
Somers, 583 U.S. ___, ___ (2018) [27 Fla. L. Weekly Fed. S54a]
(THOMAS, J., concurring in part and concurring in judgment) (slip
op., at 1) (quoting Lawson v. FMR LLC, 571 U.S. 429, 459-460
(2014) [24 Fla. L. Weekly Fed. S580a] (Scalia, J., concurring in
principal part and concurring in judgment)).

Finally, the clear-and-convincing-evidence requirement appears
to conflict with the text of the Constitution. Under Articles I and III,
Congress has the authority to establish the jurisdiction of inferior
federal courts and to regulate the appellate jurisdiction of this Court.
See Art. I, §8, cl. 9; Art. III, §2, cl. 2; see also Patchak v. Zinke, 583
U.S. ___, ___-___ (2018) [27 Fla. L. Weekly Fed. S98a] (slip op., at
7-10). It occasionally wields this power to prevent federal courts from
reviewing certain actions through jurisdiction-stripping statutes. See,
e.g., 12 U.S.C. §§1818(i)(1), 4208; 15 U.S.C. §719h(c)(3); 31 U.S.C.
§3730(e)(4)(A). Using this modern presumption, however, the Court
has reached the opposite result, despite a statute’s plain text. See, e.g.,
INS v. St. Cyr, 533 U.S. 289 (2001) [14 Fla. L. Weekly Fed. S401a];
see also ante, at 6-7. By placing heightened requirements on statutes
promulgated under Congress’ exclusive authority rather than simply
giving effect to their ordinary meaning, courts upset the delicate
balance of power reflected in the Constitution’s text.

2
Even assuming that the modern presumption is justified and can

properly be applied to actions outside the APA context, it does no
work in these cases. First, as explained above, “questions of law”
cannot reasonably be read to include mixed questions. See supra, at 3-
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6; cf. Kucana v. Holder, 558 U.S. 233, 251 (2010) [22 Fla. L. Weekly
Fed. S68a]. But even if it could, the sweeping language of
§1252(a)(2)(C) provides clear and convincing evidence that judicial
review of mixed questions is barred. The broad language of that
provision leaves no room for ambiguity as to Congress’ design. In
erecting the criminal-alien bar, Congress unequivocally precluded
judicial review of wide swaths of claims. The presumption, to the
extent it should apply here at all, is thus firmly rebutted.

The Court nevertheless concludes that the presumption of
reviewability dictates today’s result. It bases this conclusion on the
observation that “interpreting [§1252(a)(2)(D)] to exclude mixed
questions would effectively foreclose judicial review of the Board’s
determinations so long as it announced the correct legal standard.”
Ante, at 6-7. But “[t]he resulting barrier to meaningful judicial review”
is not a problem in need of a judicial solution, ante, at 7—it is evidence
of Congress’ design, which is precisely the sort of “clear and convinc-
ing evidence” that should “dislodge the presumption,” Kucana, supra,
at 252 (internal quotation marks omitted). By using Congress’
preclusive design to justify rather than dislodge the presumption, the
majority dramatically expands the presumption, rendering it effec-
tively irrebuttable.

B
The majority next relies on the purported purpose of

§1252(a)(2)(D) to justify its reading of the text. It claims that Congress
intended to provide an “ ‘adequate substitute’ for habeas in view of St.
Cyr’s guidance” regarding the scope of the Suspension Clause. Ante,
at 10. As explained above, legislative intent, to the extent it exists
independent of the words in the statute, is unhelpful to the proper
interpretation of a statute’s text. See supra, at 8. But its invocation is
especially unhelpful to the majority here. Even assuming Congress
looked to St. Cyr when drafting §1252(a)(2)(D), the limited “guid-
ance” provided in that opinion supports my reading of the statute, not
the majority’s.

As an initial matter, the Court in St. Cyr expressly declined to
resolve “the difficult question of what the Suspension Clause pro-
tects.” St. Cyr, 533 U.S., at 301, n. 13. Respondent in that case argued
that §1252(a)(2)(C) would violate the Suspension Clause if it were
read to preclude review of all questions of law in habeas proceedings.
But rather than affirm that position, the Court concluded that it was
enough to merely identify that “substantial constitutional questio[n]”
to warrant rejection of the Government’s interpretation. Id., at 300.
Indeed, the meaning of the Suspension Clause and its applicability to
removal proceedings remain open questions. See Department of
Homeland Security v. Thuraissigiam, post, p. ___ (2019) (granting
certiorari). In explaining its decision, the Court in St. Cyr merely
asserted that the Suspension Clause “protects the writ as it existed in
1789” and noted that “there is substantial evidence . . . that pure
questions of law” were generally covered by the common-law writ.
533 U.S., at 301, 304-305 (emphasis added; internal quotation marks
omitted). The decision said nothing about mixed questions or the ap-
plication of settled facts to a legal standard.

The majority relies on one sentence of dicta in St. Cyr, which states
that the common-law writ addressed “the erroneous application or
interpretation of statutes.” Id., at 302; see ante, at 9. But the applica-
tion of a statute does not always involve applying facts to a legal
standard, nor is it necessarily analogous to the equitable and fact-
intensive due-diligence inquiry.

The majority next suggests that Congress was familiar with the
underlying details of common-law cases cited in St. Cyr, ante, at 9, or
the lower court decisions expanding on St. Cyr’s dicta, ante, at 10. But
such a “fanciful presumption of legislative knowledge” cannot justify
the majority’s position. Scalia, Reading Law, at 324.5 And if Congress

were presumed to have such a robust knowledge of our precedents,
one would certainly expect it to be familiar with our historical practice
of using “questions of law” and “mixed questions” as distinct terms.
See supra, at 3.

The only guidance provided by St. Cyr’s dicta concerned “pure
questions of law.” 533 U.S., at 305; see also id., at 314, n. 38 (“this
case raises only a pure question of law . . ., not . . . an objection to the
manner in which discretion was exercised”). So even if it were
appropriate to assume that Congress enacted §1252(a)(2)(D) with the
collective intention of following St. Cyr’s guidance (which it is not),
that statutory purpose supports reading “questions of law” to mean
just that: “questions of law.”

*    *    *
Ironically, the majority refers to §1252(a)(2)(D) as the “Limited

Review Provision.” Ante, at 1. But according to the majority’s
interpretation, it is anything but “limited”—nearly all claims are
reviewable. That reading contradicts the plain text and structure of
§1252(a)(2), which was enacted to strip federal courts of their
jurisdiction to review most criminal aliens’ claims challenging
removal proceedings. The Constitution gives the Legislative Branch
the authority to curtail that jurisdiction. We cannot simply invoke this
presumption of reviewability to circumvent Congress’ decision.
Doing so upsets, not preserves, the separation of powers reflected in
the Constitution’s text. I respectfully dissent.
))))))))))))))))))

1The majority also cites Mitchell v. Forsyth, 472 U.S. 511 (1985), for the
proposition that “whether a given set of facts meet a particular legal standard . . .
present[s] a legal inquiry.” Ante, at 4. But that case involved a motion for summary
judgment, so the inquiry was limited to whether “a given proposition of law was not
clearly established at the time the defendant committed the alleged acts.” 472 U.S., at
529, n. 10. It did not concern the application of facts to a legal standard, such as whether
“the defendant’s actions were in fact unlawful.” Ibid.

2Even if this statute were interpreted in terms of a fact/law dichotomy, the majority
offers no explanation as to why the due-diligence inquiry would fall on the “primarily
legal” side of the line.

3The majority claims we must read §1252(a)(2)(C) “in th[e] context” of the
purported legislative intent behind §1252(a)(2)(D). Ante, at 12. As explained below,
atextual legislative intent is not an appropriate tool for interpreting a statute. See infra,
at 8. But even if it were, the purported legislative intent here supports a narrow reading
of §1252(a)(2)(D) that leaves much of §1252(a)(2)(C) intact. See infra, at 10-12.

4The majority makes much of the phrase “questions of law and fact” in another
subsection of §1252, known as the “zipper clause,” which consolidates judicial review
of immigration proceedings. Ante, at 7-8 (discussing 8 U.S.C. §1252(b)(9)). But that
language is most naturally read to encompass all three categories—“questions of law,”
“questions of . . . fact,” and “questions of law and fact.” §1252(b)(9). At a minimum,
the meaning of the zipper clause’s text is ambiguous and cannot overcome the plain text
of §§1252(a)(2)(C)-(D).

5To support its reliance on this presumption, the majority cites Merck & Co. v.
Reynolds, 559 U.S. 633 (2010) [22 Fla. L. Weekly Fed. S263a]. But that case presumed
that when Congress used a specific term it imported a particular meaning that courts
had given the term through uniform interpretation. See id., at 647-648. The majority
goes much further here, claiming that Congress’ “intent” was to give effect to lower
courts’ interpretations of this Court’s dicta. Ante, at 11. Contrary to the majority’s
suggestion, nothing in the legislative history indicates that Congress relied on lower
courts’ interpretations of St. Cyr in enacting §1252(a)(2)(D). Congress merely
highlighted the “confusion in the federal courts” as one of “the many problems caused
by St. Cyr.” H. R. Conf. Rep. No. 109-72, pp. 173-174 (2005). Notably, the Report also
stated that “the most significant [problem]” was “that [the] decision allow[ed] criminal
aliens to delay their expulsion from the United States for years.” Id., at 173. Thus, even
if one could divine a shared legislative intent by reading this Conference Report, it
would appear that Congress intended to streamline removal proceedings by limiting
judicial review to the greatest extent possible under St. Cyr.

*        *        *

Criminal law—Murder—Insanity—Moral-incapacity test—Due pro-
cess does not require state to adopt an insanity test that turns on a
defendant’s ability to recognize that his crime was morally wrong—
Insanity defense is a project for state governance, not constitutional law

JAMES K. KAHLER, Petitioner v. KANSAS. U.S. Supreme Court. Case No. 18-6135.
Argued October 7, 2019—Decided March 23, 2020. On Writ of Certiorari to the
Supreme Court of Kansas.
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Syllabus
In Clark v. Arizona, 548 U.S. 735, this Court catalogued the diverse strains of the

insanity defense that States have adopted to absolve mentally ill defendants of
criminal culpability. Two—the cognitive and moral incapacity tests—appear as
alternative pathways to acquittal in the landmark English ruling M’Naghten’s
Case, 10 Cl. & Fin. 200, 8 Eng. Rep. 718. The moral incapacity test asks whether
a defendant’s illness left him unable to distinguish right from wrong with respect
to his criminal conduct. Respondent Kansas has adopted the cognitive incapacity
test, which examines whether a defendant was able to understand what he was
doing when he committed a crime. Specifically, under Kansas law a defendant may
raise mental illness to show that he “lacked the culpable mental state required as an
element of the offense charged,” Kan. Stat. Ann §21-5209. Kansas does not
recognize any additional way that mental illness can produce an acquittal, although
a defendant may use evidence of mental illness to argue for a lessened punishment
at sentencing. See §§21-6815(c)(1)(C), 21-6625(a). In particular, Kansas does not
recognize a moral-incapacity defense.

Kansas charged petitioner James Kahler with capital murder after he shot and
killed four family members. Prior to trial, he argued that Kansas’s insanity defense
violates due process because it permits the State to convict a defendant whose
mental illness prevented him from distinguishing right from wrong. The court
disagreed and the jury returned a conviction. During the penalty phase, Kahler was
free to raise any argument he wished that mental illness should mitigate his
sentence, but the jury still imposed the death penalty. The Kansas Supreme Court
rejected Kahler’s due process argument on appeal.

Held: Due process does not require Kansas to adopt an insanity test that turns on a
defendant’s ability to recognize that his crime was morally wrong. Pp. 6-24.

(a) A state rule about criminal liability violates due process only if it “offends
some principle of justice so rooted in the traditions and conscience our people as to
be ranked as fundamental.” Leland v. Oregon, 343 U.S. 790, 798 (internal
quotation marks omitted). History is the primary guide for this analysis. The due
process standard sets a high bar, and a rule of criminal responsibility is unlikely to
be sufficiently entrenched to bind all States to a single approach. As the Court ex-
plained in Powell v. Texas, 392 U.S. 514, the scope of criminal responsibility is
animated by complex and ever-changing ideas that are best left to the States to
evaluate and reevaluate over time. This principle applies with particular force in the
context of the insanity defense, which also involves evolving understandings of
mental illness. This Court has thus twice declined to constitutionalize a particular
version of the insanity defense, see Leland, 343 U.S. 790; Clark, 548 U.S. 735,
holding instead that a State’s “insanity rule[ ] is substantially open to state choice,”
id., at 752. Pp. 6-9.

(b) Against this backdrop, Kahler argues that Kansas has abolished the insanity
defense—and, in particular, that it has impermissibly jettisoned the moral-
incapacity approach. As a starting point, Kahler is correct that for hundreds of years
jurists and judges have recognized that insanity can relieve criminal responsibility.
But Kansas recognizes the same: Under Kansas law, mental illness is a defense to
culpability if it prevented a defendant from forming the requisite criminal intent;
a defendant is permitted to offer whatever evidence of mental health he deems
relevant at sentencing; and a judge has discretion to replace a defendant’s prison
term with commitment to a mental health facility.

So Kahler can prevail only by showing that due process requires States to adopt
a specific test of insanity—namely, the moral-incapacity test. He cannot do so.
Taken as a whole, the early common law cases and commentaries reveal no settled
consensus favoring Kahler’s preferred right-from-wrong rule. Even after
M’Naghten gained popularity in the 19th century, States continued to experiment
with new approaches. Clark therefore declared: “History shows no deference to
M’Naghten that could elevate its formula to the level of fundamental principle.”
548 U.S., at 749-752. The tapestry of approaches States have adopted shows that
no single version of the insanity defense has become so ingrained in American law
as to rank as “fundamental.” Id., at 749.

This result is not surprising. Ibid. The insanity defense sits at the juncture of
medical views of mental illness and moral and legal theories of criminal
culpability—two areas of conflict and change. Small wonder that no particular test
of insanity has developed into a constitutional baseline. And it is not for the courts
to insist on any single criterion moving forward. Defining the precise relationship
between criminal culpability and mental illness requires balancing complex
considerations, among them the workings of the brain, the purposes of criminal
law, and the ideas of free will and responsibility. This balance should remain open
to revision as new medical knowledge emerges and societal norms evolve. Thus—
as the Court recognized previously in Leland, Powell, and Clark—the defense is
a project for state governance, not constitutional law. Pp. 10-24.

307 Kan. 374, 410 P. 3d 105, affirmed.

KAGAN, J., delivered the opinion of the Court, in which ROBERTS, C. J., and
THOMAS, ALITO, GORSUCH, and KAVANAUGH, JJ., joined. BREYER, J., filed
a dissenting opinion, in which GINSBURG and SOTOMAYOR, JJ., joined.

))))))))))))))))))
JUSTICE KAGAN delivered the opinion of the Court.

This case is about Kansas’s treatment of a criminal defendant’s
insanity claim. In Kansas, a defendant can invoke mental illness to
show that he lacked the requisite mens rea (intent) for a crime. He can
also raise mental illness after conviction to justify either a reduced
term of imprisonment or commitment to a mental health facility. But
Kansas, unlike many States, will not wholly exonerate a defendant on
the ground that his illness prevented him from recognizing his
criminal act as morally wrong. The issue here is whether the Constitu-
tion’s Due Process Clause forces Kansas to do so—otherwise said,
whether that Clause compels the acquittal of any defendant who,
because of mental illness, could not tell right from wrong when com-
mitting his crime. We hold that the Clause imposes no such require-
ment.

I

A
In Clark v. Arizona, 548 U.S. 735, 749 (2006) [19 Fla. L. Weekly

Fed. S410a], this Court catalogued state insanity defenses, counting
four “strains variously combined to yield a diversity of American
standards” for when to absolve mentally ill defendants of criminal
culpability. The first strain asks about a defendant’s “cognitive
capacity”—whether a mental illness left him “unable to understand
what he [was] doing” when he committed a crime. Id., at 747, 749.
The second examines his “moral capacity”—whether his illness
rendered him “unable to understand that his action [was] wrong.” Ibid.
Those two inquiries, Clark explained, appeared as alternative
pathways to acquittal in the landmark English ruling M’Naghten’s
Case, 10 Cl. & Fin. 200, 8 Eng. Rep. 718 (H. L. 1843), as well as in
many follow-on American decisions and statutes: If the defendant
lacks either cognitive or moral capacity, he is not criminally responsi-
ble for his behavior. Yet a third “building block[ ]” of state insanity
tests, gaining popularity from the mid-19th century on, focuses on
“volitional incapacity”—whether a defendant’s mental illness made
him subject to “irresistible[ ] impulse[s]” or otherwise unable to
“control[ ] his actions.” Clark, 548 U.S., at 749, 750, n. 11; see, e.g.,
Parsons v. State, 81 Ala. 577, 597, 2 So. 854, 866-867 (1887). And
bringing up the rear, in Clark’s narration, the “product-of-mental-
illness test” broadly considers whether the defendant’s criminal act
stemmed from a mental disease. 548 U.S., at 749-750.

As Clark explained, even that taxonomy fails to capture the field’s
complexity. See id., at 750, n. 11. Most notable here, M’Naghten’s
“moral capacity” prong later produced a spinoff, adopted in many
States, that does not refer to morality at all. Instead of examining
whether a mentally ill defendant could grasp that his act was immoral,
some jurisdictions took to asking whether the defendant could un-
derstand that his act was illegal. Compare, e.g., People v. Schmidt,
216 N. Y. 324, 333-334, 110 N. E. 945, 947 (1915) (Cardozo, J.)
(asking about moral right and wrong), with, e.g., State v. Hamann,
285 N. W. 2d 180, 183 (Iowa 1979) (substituting ideas of legal right
and wrong). That change in legal standard matters when a mentally ill
defendant knew that his act violated the law yet believed it morally
justified. See, e.g., Schmidt, 216 N. Y., at 339, 110 N. E., at 949;
People v. Serravo, 823 P. 2d 128, 135 (Colo. 1992).1

Kansas law provides that “[i]t shall be a defense to a prosecution
under any statute that the defendant, as a result of mental disease or
defect, lacked the culpable mental state required as an element of the
offense charged.” Kan. Stat. Ann. §21-5209 (2018 Cum. Supp.).2

Under that statute, a defendant may introduce any evidence of any
mental illness to show that he did not have the intent needed to commit
the charged crime. Suppose, for example, that the defendant shot
someone dead and goes on trial for murder. He may then offer
psychiatric testimony that he did not understand the function of a gun
or the consequences of its use—more generally stated, “the nature and
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quality” of his actions. M’Naghten, 10 Cl. & Fin., at 210, 8 Eng. Rep.,
at 722. And a jury crediting that testimony must acquit him. As
everyone here agrees, Kansas law thus uses M’Naghten’s “cognitive
capacity” prong—the inquiry into whether a mentally ill defendant
could comprehend what he was doing when he committed a crime.
See Brief for Petitioner 41; Brief for Respondent 31; Brief for United
States as Amicus Curiae 18. If the defendant had no such capacity, he
could not form the requisite intent—and thus is not criminally
responsible.

At the same time, the Kansas statute provides that “[m]ental
disease or defect is not otherwise a defense.” §21-5209. In other
words, Kansas does not recognize any additional way that mental
illness can produce an acquittal.3 Most important for this case, a
defendant’s moral incapacity cannot exonerate him, as it would if
Kansas had adopted both original prongs of M’Naghten. Assume, for
example, that a defendant killed someone because of an “insane de-
lusion that God ha[d] ordained the sacrifice.” Schmidt, 216 N. Y., at
339, 110 N. E., at 949. The defendant knew what he was doing (killing
another person), but he could not tell moral right from wrong; indeed,
he thought the murder morally justified. In many States, that fact
would preclude a criminal conviction, although it would almost
always lead to commitment in a mental health facility. In Kansas, by
contrast, evidence of a mentally ill defendant’s moral incapacity—or
indeed, of anything except his cognitive inability to form the needed
mens rea—can play no role in determining guilt.

That partly closed-door policy changes once a verdict is in. At the
sentencing phase, a Kansas defendant has wide latitude to raise his
mental illness as a reason to judge him not fully culpable and so to
lessen his punishment. See §§21-6815(c)(1)(C), 21-6625(a). He may
present evidence (of the kind M’Naghten deemed relevant) that his
disease made him unable to understand his act’s moral wrongness—as
in the example just given of religious delusion. See §21-6625(a). Or
he may try to show (in line with M’Naghten’s spinoff) that the illness
prevented him from “appreciat[ing] the [conduct’s] criminality.” §21-
6625(a)(6). Or again, he may offer testimony (here invoking voli-
tional incapacity) that he simply could not “conform [his] conduct” to
legal restraints. Ibid. Kansas sentencing law thus provides for an
individualized determination of how mental illness, in any or all of its
aspects, affects culpability. And the same kind of evidence can
persuade a court to place a defendant who needs psychiatric care in a
mental health facility rather than a prison. See §22-3430. In that way,
a defendant in Kansas lacking, say, moral capacity may wind up in the
same kind of institution as a like defendant in a State that would bar his
conviction.

B
This case arises from a terrible crime. In early 2009, Karen Kahler

filed for divorce from James Kahler and moved out of their home with
their two teenage daughters and 9-year-old son. Over the following
months, James Kahler became more and more distraught. On
Thanksgiving weekend, he drove to the home of Karen’s grand-
mother, where he knew his family was staying. Kahler entered
through the back door and saw Karen and his son. He shot Karen
twice, while allowing his son to flee the house. He then moved
through the residence, shooting Karen’s grandmother and each of his
daughters in turn. All four of his victims died. Kahler surrendered to
the police the next day and was charged with capital murder.

Before trial, Kahler filed a motion arguing that Kansas’s treatment
of insanity claims violates the Fourteenth Amendment’s Due Process
Clause. Kansas, he asserted, had “unconstitutionally abolished the
insanity defense” by allowing the conviction of a mentally ill person
“who cannot tell the difference between right and wrong.” App. 11-
12. The trial court denied the motion, leaving Kahler to attempt to
show through psychiatric and other testimony that severe depression

had prevented him from forming the intent to kill. See id., at 16; §21-
5209. The jury convicted Kahler of capital murder. At the penalty
phase, the court permitted Kahler to offer additional evidence of his
mental illness and to argue in whatever way he liked that it should
mitigate his sentence. The jury still decided to impose the death
penalty.

Kahler appealed, again challenging the constitutionality of
Kansas’s approach to insanity claims. The Kansas Supreme Court
rejected his argument, relying on an earlier precedential decision. See
307 Kan. 374, 400-401, 410 P. 3d 105, 124-125 (2018) (discussing
State v. Bethel, 275 Kan. 456, 66 P. 3d 840 (2003)). There, the court
denied that any single version of the insanity defense is so “ingrained
in our legal system” as to count as “fundamental.” Id., at 473, 66 P. 3d,
at 851. The court thus found that “[d]ue process does not mandate that
a State adopt a particular insanity test.” Ibid.

Kahler then asked this Court to decide whether the Due Process
Clause requires States to provide an insanity defense that acquits a
defendant who could not “distinguish right from wrong” when
committing his crime—or, otherwise put, whether that Clause requires
States to adopt the moral-incapacity test from M’Naghten. Pet. for
Cert. 18. We granted certiorari, 586 U.S. ___ (2019), and now hold it
does not.4

II

A
A challenge like Kahler’s must surmount a high bar. Under well-

settled precedent, a state rule about criminal liability—laying out
either the elements of or the defenses to a crime—violates due process
only if it “offends some principle of justice so rooted in the traditions
and conscience of our people as to be ranked as fundamental.” Leland
v. Oregon, 343 U.S. 790, 798 (1952) (internal quotation marks
omitted). Our primary guide in applying that standard is “historical
practice.” Montana v. Egelhoff, 518 U.S. 37, 43 (1996) (plurality
opinion). And in assessing that practice, we look primarily to eminent
common-law authorities (Blackstone, Coke, Hale, and the like), as
well as to early English and American judicial decisions. See, e.g., id.,
at 44-45; Patterson v. New York, 432 U.S. 197, 202 (1977). The
question is whether a rule of criminal responsibility is so old and
venerable—so entrenched in the central values of our legal system—
as to prevent a State from ever choosing another. An affirmative
answer, though not unheard of, is rare. See, e.g., Clark, 548 U.S., at
752 (“[T]he conceptualization of criminal offenses” is mostly left to
the States).

In Powell v. Texas, 392 U.S. 514 (1968), this Court explained why.
There, Texas declined to recognize “chronic alcoholism” as a defense
to the crime of public drunkenness. Id., at 517 (plurality opinion). The
Court upheld that decision, emphasizing the paramount role of the
States in setting “standards of criminal responsibility.” Id., at 533. In
refusing to impose “a constitutional doctrine” defining those stan-
dards, the Court invoked the many “interlocking and overlapping
concepts” that the law uses to assess when a person should be held
criminally accountable for “his antisocial deeds.” Id., at 535-536.
“The doctrines of actus reus, mens rea, insanity, mistake, justification,
and duress”—the Court counted them off—reflect both the “evolving
aims of the criminal law” and the “changing religious, moral, phil-
osophical, and medical views of the nature of man.” Id., at 536. Or
said a bit differently, crafting those doctrines involves balancing and
rebalancing over time complex and oft-competing ideas about “social
policy” and “moral culpability”—about the criminal law’s “practical
effectiveness” and its “ethical foundations.” Id., at 538, 545, 548
(Black, J., concurring). That “constantly shifting adjustment” could
not proceed in the face of rigid “[c]onstitution[al] formulas.” Id., at
536-537 (plurality opinion). Within broad limits, Powell thus
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concluded, “doctrine[s] of criminal responsibility” must remain “the
province of the States.” Id., at 534, 536.

Nowhere has the Court hewed more closely to that view than in
addressing the contours of the insanity defense. Here, uncertainties
about the human mind loom large. See, e.g., Ake v. Oklahoma, 470
U.S. 68, 81 (1985) (“[P]sychiatrists disagree widely and frequently on
what constitutes mental illness, on [proper] diagnos[es, and] on cure
and treatment”). Even as some puzzles get resolved, others emerge.
And those perennial gaps in knowledge intersect with differing
opinions about how far, and in what ways, mental illness should
excuse criminal conduct. See Clark, 548 U.S., at 749-752 (canvassing
how those competing views produced a wealth of insanity tests);
supra, at 1-2. “This whole problem,” we have noted, “has evoked
wide disagreement.” Leland, 343 U.S., at 801. On such unsettled
ground, we have hesitated to reduce “experimentation, and freeze
[the] dialogue between law and psychiatry into a rigid constitutional
mold.” Powell, 392 U.S., at 536-537. Indeed, while addressing the
demand for an alcoholism defense in Powell, the Court pronounced—
as something close to self-evident—that “[n]othing could be less
fruitful” than to define a specific “insanity test in constitutional
terms.” Id., at 536.

And twice before we have declined to do so. In Leland v. Oregon,
a criminal defendant challenged as a violation of due process the
State’s use of the moral-incapacity test of insanity—the very test
Kahler now asks us to require. See 343 U.S., at 800-801. According
to the defendant, Oregon instead had to adopt the volitional-incapacity
(or irresistible-impulse) test to comply with the Constitution. See ibid.;
supra, at 2. We rejected that argument. “[P]sychiatry,” we first noted,
“has made tremendous strides since [the moral-incapacity] test was
laid down in M’Naghten’s Case,” implying that the test seemed a tad
outdated. 343 U.S., at 800-801. But still, we reasoned, “the progress
of science has not reached a point where its learning” would demand
“eliminat[ing] the right and wrong test from [the] criminal law.” Id.,
at 801. And anyway, we continued, the “choice of a test of legal sanity
involves not only scientific knowledge but questions of basic policy”
about when mental illness should absolve someone of “criminal
responsibility.” Ibid. The matter was thus best left to each State to
decide on its own. The dissent agreed (while parting from the majority
on another ground): “[I]t would be indefensible to impose upon the
States[ ] one test rather than another for determining criminal culpabil-
ity” for the mentally ill, “and thereby to displace a State’s own
choice.” Id., at 803 (opinion of Frankfurter, J.).

A half-century later, we reasoned similarly in Clark. There, the
defendant objected to Arizona’s decision to discard the cognitive-
incapacity prong of M’Naghten and leave in place only the moral-
incapacity one—essentially the flip-side of what Kansas has done.
Again, we saw no due process problem. Many States, we acknowl-
edged, allowed a defendant to show insanity through either prong of
M’Naghten. See 548 U.S., at 750. But we denied that this approach
“represents the minimum that a government must provide.” Id., at
748. In so doing, we invoked the States’ traditional “capacity to define
crimes and defenses,” and noted how views of mental illness had been
particularly “subject to flux and disagreement.” Id., at 749, 752. And
then we surveyed the disparate ways that state laws had historically
excused criminal conduct because of mental disease—those “strains
variously combined to yield a diversity of American standards.” See
id., at 749-752; supra, at 1-2. The takeaway was “clear”: A State’s
“insanity rule[ ] is substantially open to state choice.” Clark, 548 U.S.,
at 752. Reiterating Powell’s statement, Clark held that “no particular”
insanity test serves as “a baseline for due process.” 548 U.S., at 752.
Or said just a bit differently, that “due process imposes no single
canonical formulation of legal insanity.” Id., at 753.

B
Yet Kahler maintains that Kansas’s treatment of insanity fails to

satisfy due process. He sometimes makes his argument in the broadest
of strokes, as he did before trial. See supra, at 5. Kansas, he then
contends, has altogether “abolished the insanity defense,” in disregard
of hundreds of years of historical practice. Brief for Petitioner 39. His
central claim, though, is more confined. It is that Kansas has
impermissibly jettisoned the moral-incapacity test for insanity. See
id., at 12, 23. As earlier noted, both Clark and Leland described that
test as coming from M’Naghten. See 548 U.S., at 749; 343 U.S., at
801; supra, at 2, 8. But according to Kahler (and the dissent), the
moral-incapacity inquiry emerged centuries before that decision, thus
forming part of the English common-law heritage this country
inherited. See Brief for Petitioner 21, 42; post, at 4-14 (opinion of
BREYER, J.). And the test, he claims, served for all that time—and
continuing into the present—as the touchstone of legal insanity: If a
defendant could not understand that his act was morally wrong, then
he could not be found criminally liable. See Brief for Petitioner 20-23;
see also post, at 15. So Kahler concludes that the moral-incapacity
standard is a “principle of justice so rooted in the traditions and
conscience of our people as to be ranked as fundamental.” Leland, 343
U.S., at 798; see supra, at 6. In essence—and contra Clark—that test
is the “single canonical formulation of legal insanity” and thus the
irreducible “baseline for due process.” 548 U.S., at 752-753; see
supra, at 9.5

One point, first, of agreement: Kahler is right that for hundreds of
years jurists and judges have recognized insanity (however defined)
as relieving responsibility for a crime. “In criminal cases therefore,”
Sir William Blackstone wrote, “lunatics are not chargeable for their
own acts, if committed when under these incapacities.” 4 Commentar-
ies on the Laws of England 24 (1769). Sir Edward Coke even earlier
explained that in criminal cases, “the act and wrong of a mad man
shall not be imputed to him.” 2 Institutes of the Laws of England §405,
p. 247b (1628) (Coke). And so too Henry de Bracton thought that a
“madman” could no sooner be found criminally liable than a child. 2
Bracton on Laws and Customs of England 384 (S. Thorne transl.
1968) (Bracton). That principle of non-culpability appeared in case af-
ter case involving allegedly insane defendants, on both sides of the
Atlantic. “The defense of insanity[ ] is a defense for all crimes[,] from
the highest to the lowest,” said the Court in Old Bailey. Trial of
Samuel Burt (July 19, 1786), in 6 Proceedings in the Old Bailey 874
(E. Hodgson ed. 1788) (Old Bailey Proceedings). Repeated Justice
Story, when riding circuit: “In general, insanity is an excuse for the
commission of every crime, because the party has not the possession
of that reason, which includes responsibility.” United States v. Drew,
25 F. Cas. 913 (No. 14,993) (CC Mass. 1828); see also, e.g., State v.
Marler, 2 Ala. 43, 49 (1841) (“If the prisoner was insane, he was not
an accountable being”); Cornwell v. State, 8 Tenn. 147, 156 (1827)
(“[P]erfect madness” will “free a man from punishment for crime”).
We have not found a single case to the contrary.

But neither do we think Kansas departs from that broad principle.
First, Kansas has an insanity defense negating criminal liability—even
though not the type Kahler demands. As noted earlier, Kansas law
provides that it is “a defense to a prosecution” that “the defendant, as
a result of mental disease or defect, lacked the culpable mental state
required” for a crime. §21-5209; see supra, at 3. That provision
enables a defendant to present psychiatric and other evidence of
mental illness to defend himself against a criminal charge. More
specifically, the defendant can use that evidence to show that his
illness left him without the cognitive capacity to form the requisite
intent. See supra, at 3. Recall that such a defense was exactly what the
defendant in Clark wanted, in preference to Arizona’s moral-incapac-
ity defense: His (unsuccessful) appeal rested on the trial court’s
exclusion of psychiatric testimony to show that he lacked the relevant



Headnotes and indexes are copyrighted and may not be duplicated by photocopying, printing,
or other means without the express permission of the publishers. 1-800-351-0917

UNITED STATES SUPREME COURT 28 Fla. L. Weekly Fed. S91

mens rea. See 548 U.S., at 745-747; supra, at 9. Here, Kahler could do
what Clark could not—try to show through such testimony that he had
no intent to kill. Of course, Kahler would have preferred Arizona’s
kind of insanity defense (just as Clark would have liked Kansas’s).
But that does not mean that Kansas (any more than Arizona) failed to
offer any insanity defense at all.

Second, and significantly, Kansas permits a defendant to offer
whatever mental health evidence he deems relevant at sentencing. See
§§21-6815(c)(1)(C), 21-6625(a); supra, at 4. A mentally ill defendant
may argue there that he is not blameworthy because he could not tell
the difference between right and wrong. Or, because he did not know
his conduct broke the law. Or, because he could not control his
behavior. Or, because of anything else. In other words, any manifesta-
tion of mental illness that Kansas’s guilt-phase insanity defense
disregards—including the moral incapacity Kahler highlights—can
come in later to mitigate culpability and lessen punishment. And that
same kind of evidence can persuade a judge to replace any prison term
with commitment to a mental health facility. See §22-3430; supra, at
4-5. So as noted above, a defendant arguing moral incapacity may
well receive the same treatment in Kansas as in States that would
acquit—and, almost certainly, commit—him for that reason. See
supra, at 4-5. In sum, Kansas does not bar, but only channels to
sentencing, the mental health evidence that falls outside its intent-
based insanity defense. When combined with Kansas’s allowance of
mental health evidence to show a defendant’s inability to form
criminal intent, that sentencing regime defeats Kahler’s charge that
the State has “abolish[ed] the insanity defense entirely.”6 Brief for
Petitioner 39.

So Kahler can prevail here only if he can show (again, contra
Clark) that due process demands a specific test of legal insanity—
namely, whether mental illness prevented a defendant from under-
standing his act as immoral. Kansas, as we have explained, does not
use that type of insanity rule. See supra, at 3-4. If a mentally ill
defendant had enough cognitive function to form the intent to kill,
Kansas law directs a conviction even if he believed the murder mor-
ally justified. In Kansas’s judgment, that delusion does not make an
intentional killer entirely blameless. See Brief for Respondent 40.
Rather than eliminate, it only lessens the defendant’s moral culpabil-
ity. See ibid. And sentencing is the appropriate place to consider
mitigation: The decisionmaker there can make a nuanced evaluation
of blame, rather than choose, as a trial jury must, between all and
nothing. See ibid. In any event, so Kansas thinks.7 Those views are
contested and contestable; other States—many others—have made a
different choice. But Kahler must show more than that. He must show
that adopting the moral-incapacity version of the insanity rule is not
a choice at all—because, again, that version is “so rooted in the
traditions and conscience of our people as to be ranked as fundamen-
tal.” Leland, 343 U.S., at 798. And he cannot. The historical record is,
on any fair reading, complex—even messy. As we will detail, it
reveals early versions of not only Kahler’s proposed standard but also
Kansas’s alternative.

Early commentators on the common law proposed various
formulations of the insanity defense, with some favoring a morality
inquiry and others a mens rea approach. Kahler cites William
Lambard’s 16th-century treatise defining a “mad man” as one who
“hath no knowledge of good nor evil” (the right and wrong of the day).
Eirenarcha, ch. 21, p. 218 (1581). He likewise points to William
Hawkins’s statement, over a hundred years later, that a “lunatick[ ]”
is not punishable because “under a natural disability of distinguishing
between good and evil.” 1 Pleas of the Crown §1, p. 2 (1716) (capital-
ization omitted). Both true enough. But other early versions of the
insanity test—and from a more famous trio of jurists—demanded the
kind of cognitive impairment that prevented a defendant from
understanding the nature of his acts, and thus intending his crime.

Henry de Bracton’s 13th-century treatise gave rise to what became
known as the “wild beast” test. See J. Biggs, The Guilty Mind 82
(1955). Used for hundreds of years, it likened a “madman” to an
“animal[ ] which lack[s] reason” and so could not have “the intention
to injure.” Bracton 384; see ibid. (A “madman” cannot commit a
crime because “[i]t is will and purpose which mark” misdeeds). Sir
Edward Coke similarly linked the definition of insanity to a defen-
dant’s inability to form criminal intent. He described a legally insane
person in 1628 as so utterly “without his mind or discretion” that he
could not have the needed mens rea. 2 Coke §405, at 247b. So too
Lord Matthew Hale a century later. He explained that insanity
involves “a total alienation of the mind or perfect madness,” such that
a defendant could not act “animo felonico,” meaning with felonious
intent. 1 Pleas of the Crown, ch. 4, pp. 30, 37 (1736); see id., at 37
(“[F]or being under a full alienation of mind, he acts not per
electionem or intentionem [by choice or intent]”).8

Quite a few of the old common-law cases similarly stressed the
issue of cognitive capacity. To be sure, even these cases included
some references to the ability to tell right from wrong (and the dissent
eagerly cherry-picks every one of them). But the decisions’ overall
focus was less on whether a defendant thought his act moral than on
whether he had the ability to do much thinking at all. In the canonical
case of Rex v. Arnold, 16 How. St. Tr. 695 (1724), for example, the
jury charge descended straight from Bracton:

“[I]t is not every kind of frantic humour or something unaccountable
in a man’s actions, that points him out to be such a madman as is to be
exempted from punishment: it must be a man that is totally deprived
of his understanding and memory, and doth not know what he is
doing, no more than an infant, than a brute, or a wild beast.” Id., at
764-765.

And the court offered an accompanying test linking that lack of reason
to mens rea: If a man is “deprived of his reason, and consequently of
his intention, he cannot be guilty.” Id., at 764; see ibid. (defining a
“madman” as a “person that hath no design”); see also Trial of William
Walker (Apr. 21, 1784), in 4 Old Bailey Proceedings 544, 547 (asking
whether the defendant had a “distemper of mind which had deprived
him of the use of his reason” or instead whether “he knew what he was
doing [and] meant to do it”); Beverley’s Case, 4 Co. Rep. 123b, 124b,
76 Eng. Rep. 1118, 1121 (K. B. 1603) (asking whether a man “is
deprived of reason and understanding” and so “cannot have a
felonious intent”). The House of Lords used much the same standard
in Rex v. Lord Ferrers, 19 How. St. Tr. 886 (1760), when sitting in
judgment on one of its members. There, the Solicitor General told the
Lords to address “the capacity and intention of the noble prisoner.”
Id., at 948. Relying heavily on Hale’s treatise, he defined the legally
insane as suffering from an “alienation of mind” and a “total[ ] want
of reason.” Id., at 947. And in recapping the evidence on that issue, he
asked about the defendant’s intention: “Did [Ferrers] proceed with de-
liberation? Did he know the consequences” of his act? Id., at 948.9

In such cases, even the language of morality mostly worked in
service of the emphasis on cognition and mens rea. The idea was that
if a defendant had such a “total[ ] want of reason” as to preclude moral
thinking, he could not possibly have formed the needed criminal
intent. Id., at 947. Lord Chief Justice Mansfield put the point neatly in
Bellingham’s Case, 1 G. Collinson, Treatise on the Law Concerning
Idiots, Lunatics, and Other Persons Non Compotes Mentis 636 (1812)
(Collinson). He instructed the jury:

“If a man were deprived of all power of reasoning, so as not to be able
to distinguish whether it was right or wrong to commit the most
wicked transaction, he could not certainly do an act against the law.
Such a man, so destitute of all power of judgment, could have no
intention at all.” Id., at 671.

On that account, moral incapacity was a byproduct of the kind of
cognitive breakdown that precluded finding mens rea, rather than a
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self-sufficient test of insanity. See also Rex v. Offord, 5 Car. & P. 168,
169, 172 Eng. Rep. 924, 925 (N. P. 1831) (“express[ing] complete
accordance in the observations of th[e] learned Judge” in Bellingham).
Or said another way, a mentally ill defendant’s inability to distinguish
right from wrong, rather than independently producing an insanity
acquittal, served as a sign—almost a kind of evidence—that the
defendant lacked the needed criminal intent.

Other early common-law cases do not adopt the mens rea
approach—but neither can they sustain Kahler’s position. Kahler
relies mainly on Hadfield’s Case, 27 How. St. Tr. 1281 (1800), to
show that common-law courts would acquit a mentally ill defendant
who understood the nature of his act, but believed it moral. See Reply
Brief 4. There, the defendant had deliberately set out to assassinate
King George III on the view that doing so would bring about the
Second Coming. See 27 How. St. Tr., at 1322. The judge instructed
the jury that the defendant was so “deranged” as to make acquittal
appropriate. Id., at 1353. Maybe, as Kahler argues, that directive
stemmed from the defendant’s inability to tell right from wrong. But
the judge never used that language, or stated any particular legal
standard, so it is hard to know. Still other judges explained insanity to
juries by throwing everything against the wall—mixing notions of
cognitive incapacity, moral incapacity, and more, without trying to
order, prioritize, or even distinguish among them. See, e.g., Regina v.
Oxford, 9 Car. & P. 525, 545-548, 173 Eng. Rep. 941, 950 (N. P.
1840); Trial of Francis Parr (Jan. 15, 1787), in 2 Old Bailey Proceed-
ings 228-229; Bowler’s Case, 1 Collinson 674. Those decisions treat
the inability to make moral judgments more as part of an all-things-
considered assessment of legal insanity, and less as its very definition.
But even if some of them belong in Kahler’s corner, that would be far
from enough. Taken as a whole, the common-law cases reveal no
settled consensus favoring Kahler’s preferred insanity rule. And
without that, they cannot support his proposed constitutional baseline.

Only with M’Naghten, in 1843, did a court articulate, and momen-
tum grow toward accepting, an insanity defense based independently
on moral incapacity. See Clark, 548 U.S., at 749; Leland, 343 U.S., at
801; supra, at 2, 8. The M’Naghten test, as already described, found
insanity in either of two circumstances. See supra, at 1-2. A defendant
was acquitted if he “labour[ed] under such a defect of reason, from
disease of the mind, [1] as not to know the nature and quality of the act
he was doing; or, [2] if he did know it, that he did not know he was
doing what was wrong.” 10 Cl. & Fin., at 210, 8 Eng. Rep., at 722
(emphasis added). That test disaggregated the concepts of cognitive
and moral incapacity, so that each served as a stand-alone defense.
And its crisp two-part formulation proved influential, not only in
Great Britain but in the United States too. Over the course of the 19th
century, many States adopted the test, making it the most popular one
in the country.

Still, Clark unhesitatingly declared: “History shows no deference
to M’Naghten that could elevate its formula to the level of fundamen-
tal principle.” 548 U.S., at 749. As Clark elaborated, even M’Naghten
failed to unify state insanity defenses. See 548 U.S., at 749-752. States
continued to experiment with insanity rules, reflecting what one court
called “the infinite variety of forms [of] insanity” and the “difficult
and perplexing” nature of the defense. Roberts v. State, 3 Ga. 310,
328, 332 (1847). Some States in the 1800s gravitated to the newly
emergent “volitional incapacity” standard, focusing on whether the
defendant could at all control his actions. Clark, 548 U.S., at 749; see,
e.g., Roberts, 3 Ga., at 331. One court viewed that inquiry as “much
more practical” than the “right and wrong test,” which it thought often
“speculative and difficult of determination.” State v. Felter, 25 Iowa
67, 82, 84 (1868); see Leland, 343 U.S., at 801 (recognizing such
skepticism about the moral-incapacity test); supra, at 8-9. Another

prophesied that the volitional test was the one “towards which all the
modern authorities in this country[ ] are gradually but surely tending.”
Parsons, 81 Ala., at 586, 2 So., at 859. But that test, too, failed to
sweep all before it: State innovation proceeded apace. See, e.g., State
v. Pike, 49 N. H. 399, 442 (1870) (applying the “product” test, which
excuses a defendant whose crime “was the offspring or product of
mental disease”); N. D. Cent. Code Ann. §12.1-04.1-01(1)(a) (2012)
(replacing the right-from-wrong test with an inquiry into whether the
defendant’s act arose from “[a] serious distortion of [his] capacity to
recognize reality”). Much as medical views of mental illness changed
as time passed, so too did legal views of how to account for that illness
when assigning blame.

As earlier noted, even the States that adopted M’Naghten soon
divided on what its second prong should mean. See supra, at 2-3. Most
began by asking, as Kahler does, about a defendant’s ability to grasp
that his act was immoral. See, e.g., Wright v. State, 4 Neb. 407, 409
(1876); State v. Spencer, 21 N. J. L. 196, 201 (1846). Thus, Clark
labeled M’Naghten’s second prong a test of “moral capacity,” and
invoked the oft-used phrase “telling right from wrong” (or in older
language, good from evil) to describe its central inquiry. 548 U.S., at
747, 753; see supra, at 2. But over the years, 16 States have reoriented
the test to focus on the defendant’s understanding that his act was
illegal—that is, legally rather than morally “wrong.”10 They thereby
excluded from the ranks of the insane those who knew an act was
criminal but still thought it right.

Contrary to Kahler’s (and the dissent’s) contention, that difference
matters. See Reply Brief 7 (claiming that “there is little daylight
between these inquiries”); post, at 17, 21 (same). The two tests will
treat some, even though not all, defendants in opposite ways. And the
defendants they will treat differently are exactly those Kahler (and the
dissent) focus on: those who know exactly what they are doing (in-
cluding that it is against the law) but believe it morally justified—
because, say, it is commanded by God (or in the dissent’s case, a dog).
See Brief for Petitioner 15; post, at 20; Schmidt, 216 N. Y., at 339, 110
N. E., at 949.11 A famed theorist of criminal law put the point this way:

“A kills B knowing that he is killing B, and knowing that it is illegal
to kill B, but under an insane delusion that the salvation of the human
race will be obtained by . . . the murder of B[.] A’s act is a crime if the
word ‘wrong’ [in M’Naghten] means illegal. It is not a crime if the
word wrong means morally wrong.” 2 J. Stephen, History of the
Criminal Law of England, ch. 19, p. 149 (1883).

So constitutionalizing the moral-incapacity standard, as Kahler
requests, would require striking down not only the five state laws like
Kansas’s (as the dissent at times suggests, see post, at 16), but 16
others as well (as the dissent eventually concedes is at least possible,
see post, at 21). And with what justification? The emergence of
M’Naghten’s legal variant, far from raising a due process problem,
merely confirms what Clark already recognized. Even after its
articulation in M’Naghten (much less before), the moral-incapacity
test has never commanded the day. Clark, 548 U.S., at 749.12

Indeed, just decades ago Congress gave serious consideration to
adopting a mens rea approach like Kansas’s as the federal insanity
rule. See United States v. Pohlot, 827 F. 2d 889, 899, and n. 9 (CA3
1987) (describing bipartisan support for that proposal). The Depart-
ment of Justice at the time favored that version of the insanity test.
Perhaps more surprisingly, the American Medical Association did too.
And the American Psychiatric Association took no position one way
or the other. Although Congress chose in the end to adhere to the
M’Naghten rule, the debate over the bill itself reveals continuing
division over the proper scope of the insanity defense.

Nor is that surprising, given the nature of the inquiry. As the
American Psychiatric Association once noted, “insanity is a matter of
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some uncertainty.” Insanity Defense Work Group, Statement on the
Insanity Defense, 140 Am. J. Psych. 681, 685 (1983). Across both
time and place, doctors and scientists have held many competing ideas
about mental illness. And that is only the half of it. Formulating an
insanity defense also involves choosing among theories of moral and
legal culpability, themselves the subject of recurrent controversy. At
the juncture between those two spheres of conflict and change, small
wonder there has not been the stasis Kahler sees—with one version of
the insanity defense entrenched for hundreds of years.

And it is not for the courts to insist on any single criterion going
forward. We have made the point before, in Leland, Powell, and
Clark. See supra, at 7-9. Just a brief reminder: “[F]ormulating a
constitutional rule would reduce, if not eliminate, [the States’] fruitful
experimentation, and freeze the developing productive dialogue
between law and psychiatry into a rigid constitutional mold.” Powell,
392 U.S., at 536-537. Or again: In a sphere of “flux and disagree-
ment,” with “fodder for reasonable debate about what the cognate
legal and medical tests should be,” due process imposes no one view
of legal insanity. Clark, 548 U.S., at 752-753. Defining the precise
relationship between criminal culpability and mental illness involves
examining the workings of the brain, the purposes of the criminal law,
the ideas of free will and responsibility. It is a project demanding hard
choices among values, in a context replete with uncertainty, even at a
single moment in time. And it is a project, if any is, that should be open
to revision over time, as new medical knowledge emerges and as legal
and moral norms evolve. Which is all to say that it is a project for state
governance, not constitutional law.

We therefore decline to require that Kansas adopt an insanity test
turning on a defendant’s ability to recognize that his crime was
morally wrong. Contrary to Kahler’s view, Kansas takes account of
mental health at both trial and sentencing. It has just not adopted the
particular insanity defense Kahler would like. That choice is for
Kansas to make—and, if it wishes, to remake and remake again as the
future unfolds. No insanity rule in this country’s heritage or history
was ever so settled as to tie a State’s hands centuries later. For that
reason, we affirm the judgment below.

It is so ordered.
))))))))))))))))))

1Another complicating factor in Clark’s classification scheme is that States “limit,
in varying degrees, which sorts of mental illness” can support an insanity claim. Clark
v. Arizona, 548 U.S. 735, 750, n. 11 (2006) [19 Fla. L. Weekly Fed. S410a]. So even
two States using the same test for judging culpability may apply it to differently sized
sets of offenders. See infra, at 21, n. 11.

2At the time of the crime in this case, a materially identical provision was codified
at §22-3220 (2007).

3Four other States similarly exonerate a mentally ill defendant only when he cannot
understand the nature of his actions and so cannot form the requisite mens rea. See
Alaska Stat. §§12.47.010(a), 12.47.020 (2018); Idaho Code Ann. §§18-207(1), (3)
(2016); Mont. Code Ann. §46-14-102 (2019); Utah Code §76-2-305 (2017).

4Kahler also asked us to decide whether the Eighth Amendment requires that States
make available the moral-incapacity defense. See Pet. for Cert. 18. But that claim is not
properly before us. Kahler did not raise the argument below, and the Kansas courts
therefore did not address it.

5Although the dissent at times claims to the contrary, its argument is the same.
Given the clear direction of our precedent, the dissent must purport to grant the States
“leeway” in defining legal insanity. Post, at 1. But the entirety of the dissent’s historical
analysis focuses on the moral-incapacity standard—attempting to show, just as Kahler
does, that it both preceded and succeeded M’Naghten. See post, at 4-17. And in line
with that narration, the dissent insists on moral understanding as the indispensable
criterion of legal sanity—the sine qua non of criminal responsibility. See, e.g., post, at
1, 3-4, 8-9, 18-21. Indeed, the dissent offers only one way the States have actual
“leeway” to change their insanity rules: They can “expand upon M’Naghten’s
principles” by finding that even some who have moral capacity are insane. Post, at 22.
But that is just to say that moral capacity is the constitutional floor—again, exactly
what Kahler argues.

6We here conclude only that Kansas’s scheme does not abolish the insanity defense.
We say nothing, one way or the other, about whether any other scheme might do so.

7The dissent is therefore wrong to suggest that Kansas’s law has become untethered
from moral judgments about culpability. See post, at 1, 3, 16-22. No doubt, Kansas’s

moral judgments differ from the dissent’s. Again, Kansas believes that an intentional
killer is not wholly blameless, even if, for example, he thought his actions commanded
by God. The dissent, in contrast, considers Kansas’s view benighted (as maybe some
in the majority do too). But that is not a dispute, as the dissent suggests, about whether
morality should play a role in assigning legal responsibility. It is instead a disagreement
about what morality entails—that is, about when a defendant is morally culpable for an
act like murder. See State v. Bethel, 275 Kan. 456, 465-471, 66 P. 3d 840, 847-850
(2003) (accepting Kansas’s view that “moral blameworthiness” is linked to a
defendant’s intent to kill, rather than to his ability to tell right from wrong). And we
have made clear, from Leland to Powell to Clark, that courts do not get to make such
judgments. See supra, at 7-9. Instead, the States have broad discretion to decide who
counts as blameworthy, and to weigh that along with other factors in defining the
elements of, and defenses to, crimes.

8The dissent tries to recruit these three jurists to the side of the moral-incapacity test,
see post, at 5-7, but cannot succeed. Even the carefully curated passages the dissent
quotes focus on cognitive capability rather than moral judgment. See, e.g., post, at 5-6
(asking whether a defendant had “sense and reason” or “understanding and liberty of
will”). In so doing, they refer to the defendant’s ability to form the requisite mens rea,
or felonious intent. See Clark, 548 U.S., at 747; supra, at 1-3.

The dissent still insists all is not lost because (it says) mens rea itself hinged at
common law on a defendant’s “moral understanding.” Post, at 8-9. Here, the dissent
infers from the use of “good-from-evil” language in various common-law treatises and
cases that moral blameworthiness must have defined the mens rea inquiry. See ibid. But
to begin with—and to repeat the point made in the text—the most influential treatises
used little of that language, emphasizing instead the need for a defendant to intend his
act in the ordinary sense of the term. And as we will explain, the joint presence of
references to mens rea and moral understanding in other common-law sources
involving insanity does not show that most jurists saw the two concepts as one and the
same. See infra, at 16-19. Some may well have viewed mens rea through a moral prism;
but others emphasized cognitive understanding in using that term; and still others
combined the moral and cognitive in diverse ways. Which is to say that the record is far
more complicated than the dissent lets on, with jurists invoking, both within particular
sources and across all of them, a variety of ways to resolve insanity claims. And under
our long-established precedent, that motley sort of history cannot provide the basis for
a successful due process claim.

9Even in the face of these instructions, the dissent claims that Arnold and Ferrers
actually used the moral-incapacity test. See post, at 9-11. The assertion is based on
some “good and evil” language (in Ferrers, mostly from witnesses) appearing in the
case reports. But scholars generally agree, in line with our view, that Arnold and
Ferrers “demonstrate how strictly” courts viewed “the criteria of insanity.” 1 N.
Walker, Crime and Insanity in England 53 (1968) (noting that the two decisions “have
often been cited” for that proposition). Kahler himself does not dispute the point;
indeed, he essentially concedes our reading. Rather than try to make the decisions say
something they do not, he argues only that they were “outlier[s]” and “could hardly
have been less typical.” Brief for Petitioner 22, n. 5; Reply Brief 4 (internal quotation
marks omitted). But that contrasting response fares no better. As even the dissent
agrees, these were the “seminal” common-law decisions relating to insanity—indeed,
two of only a small number in that period to make it into official reports. Post, at 9.

10See State v. Skaggs, 120 Ariz. 467, 472, 586 P. 2d 1279, 1284 (1978); Wallace v.
State, 766 So. 2d 364, 367 (Fla. App. 2000); State v. Hamann, 285 N. W. 2d 180, 184
(Iowa 1979); Commonwealth v. Lawson, 475 Mass. 806, 811, 62 N. E. 3d 22, 28
(2016); State v. Worlock, 117 N. J. 596, 610-611, 569 A. 2d 1314, 1322 (1990); People
v. Wood, 12 N. Y. 2d 69, 76, 187 N. E. 2d 116, 121-122 (1962); State v. Carreiro, 2013-
Ohio-1103, 988 N. E. 2d 21, 27 (App.); McElroy v. State, 242 S. W. 883, 884 (Tenn.
1922); McAfee v. State, 467 S. W. 3d 622, 636 (Tex. Crim. App. 2015); State v.
Crenshaw, 98 Wash. 2d 789, 794-795, 659 P. 2d 488, 492-493 (1983); Ark. Code Ann.
§5-2-301(6) (2017); Ill. Comp. Stat., ch. 720, §5/6-2(a) (West 2016); Ky. Rev. Stat.
Ann. §504.020(1) (West 2016); Md. Crim. Proc. Code Ann. §3-109(a) (2018); Ore.
Rev. Stat. §161.295(1) (2019); Vt. Stat. Ann., Tit. 13, §4801(a)(1) (2019).

11The great judge (later Justice) whom the dissent cites to suggest there is no real
difference between the legal wrong and moral wrong tests wrote a lengthy opinion
whose point was the opposite. Consider a case, Judge Cardozo said: “A mother kills her
infant child to whom she has been devotedly attached. She knows the nature and quality
of the act; she knows that the law condemns it; but she is inspired by an insane delusion
that God has appeared to her and ordained the sacrifice.” People v. Schmidt, 216 N. Y.
324, 339, 110 N. E. 945, 949 (1915). If the legal wrong test were used, Judge Cardozo
continued, “it would be the duty of a jury to hold her responsible for the crime.” Ibid.
But not if the focus was, as in the original M’Naghten test, on moral wrong. And that
difference led the New York Court of Appeals to hold that the trial court’s jury
instruction was in error. See 216 N. Y., at 340, 110 N. E., at 950. The additional cases
the dissent cites to downplay the distinction between moral and legal wrong in fact
follow Schmidt in recognizing when they diverge. See Worlock, 117 N. J., at 611, 569
A. 2d, at 1322 (explaining that “the distinction between moral and legal wrong may be
critical” when, for example, a defendant “knowingly kill[s] another in obedience to a
command from God”); Crenshaw, 98 Wash. 2d, at 798, 659 P. 2d, at 494 (acknowledg-
ing Schmidt’s view that even when a defendant “knows that the law and society
condemn [her] act,” she should not be held responsible if “her free will has been
subsumed by her belief in [a] deific decree”).
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12The diversity of American approaches to insanity is also evident in the States’
decisions about which kinds of mental illness can support the defense. See Clark, 548
U.S., at 750, n. 11; supra, at 3, n. 1. Some States limit the defense to those with a
“severe” mental disease. See, e.g., Ala. Code §13A-3-1 (2015). Others prohibit its
assertion by defendants with specific mental disorders. See, e.g., Ariz. Rev. Stat. Ann.
§13-502 (2010) (“psychosexual” or “impulse control disorders”); Ore. Rev. Stat.
§161.295(2) (“personality disorders”). In particular, many States follow the Model
Penal Code in prohibiting psychopaths from raising the defense. See ALI, Model Penal
Code §4.01(2), p. 163 (1985); e.g., Ind. Code §35-41-3-6(b) (2019) (“abnormality
manifested only by repeated unlawful or otherwise antisocial conduct”). All those
limitations apply even when the defendant’s mental illness prevented him from
recognizing that his crime was immoral. In that way too, many States have departed
from the principle that Kahler (along with the dissent) claims the Constitution
commands.

))))))))))))))))))
JUSTICE BREYER, with whom JUSTICE GINSBURG and

JUSTICE SOTOMAYOR join, dissenting.
Like the Court, I believe that the Constitution gives the States broad

leeway to define state crimes and criminal procedures, including
leeway to provide different definitions and standards related to the
defense of insanity. But here, Kansas has not simply redefined the
insanity defense. Rather, it has eliminated the core of a defense that
has existed for centuries: that the defendant, due to mental illness,
lacked the mental capacity necessary for his conduct to be considered
morally blameworthy. Seven hundred years of Anglo-American legal
history, together with basic principles long inherent in the nature of
the criminal law itself, convince me that Kansas’ law “ ‘offends . . .
principle[s] of justice so rooted in the traditions and conscience of our
people as to be ranked as fundamental.’ ” Leland v. Oregon, 343 U.S.
790, 798 (1952) (quoting Snyder v. Massachusetts, 291 U.S. 97, 105
(1934)).

I
A much-simplified example will help the reader understand the

conceptual distinction that is central to this case. Consider two similar
prosecutions for murder. In Prosecution One, the accused person has
shot and killed another person. The evidence at trial proves that, as a
result of severe mental illness, he thought the victim was a dog. Pros-
ecution Two is similar but for one thing: The evidence at trial proves
that, as a result of severe mental illness, the defendant thought that a
dog ordered him to kill the victim. Under the insanity defense as
traditionally understood, the government cannot convict either
defendant. Under Kansas’ rule, it can convict the second but not the
first.

To put the matter in more explicitly legal terms, consider the most
famous statement of the traditional insanity defense, that contained in
M’Naghten’s Case, 10 Cl. & Fin. 200, 8 Eng. Rep. 718 (H. L. 1843).
Lord Chief Justice Tindal, speaking for a majority of the judges of the
common-law courts, described the insanity defense as follows:

“[T]o establish a defence on the ground of insanity, it must be clearly
proved that, at the time of the committing of the act, the party accused
was labouring under such a defect of reason, from disease of the mind,
[1] as not to know the nature and quality of the act he was doing; or,
[2] if he did know it, that he did not know he was doing what was
wrong.” Id., at 210, 8 Eng. Rep., at 722.

The first prong (sometimes referred to as “cognitive incapacity”) asks
whether the defendant knew what he was doing. This prong corre-
sponds roughly to the modern concept of mens rea for many offenses.
The second (sometimes referred to as “moral incapacity”) goes
further. It asks, even if the defendant knew what he was doing, did he
have the capacity to know that it was wrong? Applying this test to my
example, a court would find that both defendants successfully
established an insanity defense. Prosecution One (he thought the
victim was a dog) falls within M’Naghten’s first prong, while
Prosecution Two (he thought the dog ordered him to do it) falls within
its second prong.

In Kansas’ early years of statehood, its courts recognized the
M’Naghten test as the “cardinal rule of responsibility in the criminal
law.” State v. Nixon, 32 Kan. 205, 206, 4 P. 159, 160 (1884). Kansas
“steadfastly adhered to that test” for more than a century. State v.
Baker, 249 Kan. 431, 449-450, 819 P. 2d 1173, 1187 (1991). But in
1995, Kansas “ ‘legislatively abolish[ed] the insanity defense.’ ” State
v. Jorrick, 269 Kan. 72, 82, 4 P. 3d 610, 617 (2000) (quoting Rosen,
Insanity Denied: Abolition of the Insanity Defense in Kansas, 8 Kan.
J. L. & Pub. Pol’y 253, 254-255 (1997)). Under the new provision, a
criminal defendant’s mental disease or defect is relevant to his guilt or
innocence only insofar as it shows that he lacked the intent defined as
an element of the offense, or mens rea. If the defendant acted with the
required level of intent, then he has no defense based on mental illness.
Kan. Stat. Ann. §21-5209 (2018 Cum. Supp.).

Under Kansas’ changed law, the defendant in Prosecution One
could defend against the charge by arguing that his mental illness
prevented him from forming the mental state required for murder
(intentional killing of a human being)—just as any defendant may
attempt to rebut the State’s prima facie case for guilt. The defendant
in Prosecution Two has no defense. Because he acted with the req-
uisite level of intent, he must be convicted regardless of any role his
mental illness played in his conduct. See 307 Kan. 374, 401, 410 P. 3d
105, 125 (2018) (acknowledging that Kansas’ mens rea approach
“allows conviction of an individual who had no capacity to know that
what he or she was doing was wrong”).

I do not mean to suggest that M’Naghten’s particular approach to
insanity is constitutionally required. As we have said, “[h]istory shows
no deference to M’Naghten.” Clark v. Arizona, 548 U.S. 735, 749
(2006) [19 Fla. L. Weekly Fed. S410a]. M’Naghten’s second prong is
merely one way of describing something more fundamental. Its basic
insight is that mental illness may so impair a person’s mental capaci-
ties as to render him no more responsible for his actions than a young
child or a wild animal. Such a person is not properly the subject of the
criminal law. As I shall explain in the following section, throughout
history, the law has attempted to embody this principle in a variety of
ways. As a historical matter, M’Naghten is by far its most prominent
expression, but not its exclusive one. Other ways of capturing it may
well emerge in the future. The problem with Kansas’ law is that it
excises this fundamental principle from its law entirely.

II
The Due Process Clause protects those “ ‘principle[s] of justice so

rooted in the traditions and conscience of our people as to be ranked
as fundamental.’ ” Leland, 343 U.S., at 798. Our “primary guide” in
determining whether a principle of justice ranks as fundamental is
“historical practice.” Montana v. Egelhoff, 518 U.S. 37, 43 (1996)
(plurality opinion). The Court contends that the historical formula-
tions of the insanity defense were so diverse, so contested, as to make
it impossible to discern a unified principle that Kansas’ approach
offends. I disagree.

Few doctrines are as deeply rooted in our common-law heritage as
the insanity defense. Although English and early American sources
differ in their linguistic formulations of the legal test for insanity, with
striking consistency, they all express the same underlying idea: A
defendant who, due to mental illness, lacks sufficient mental capacity
to be held morally responsible for his actions cannot be found guilty
of a crime. This principle remained embedded in the law even as social
mores shifted and medical understandings of mental illness evolved.
Early American courts incorporated it into their jurisprudence. The
States eventually codified it in their criminal laws. And to this day, the
overwhelming majority of U.S. jurisdictions recognize insanity as an
affirmative defense that excuses a defendant from criminal liability
even where he was capable of forming the mens rea required for the
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offense. See Appendix, infra.

A
Consider the established common-law background of the insanity

defense at and around the time the Framers wrote the Constitution.
The four preeminent common-law jurists, Bracton, Coke, Hale, and
Blackstone, each linked criminality to the presence of reason, free
will, and moral understanding. It is “will and purpose,” wrote Henry
de Bracton in his 13th-century treatise, that “mark maleficia [mis-
deeds].” 2 Bracton On Laws and Customs of England 384 (S. Thorne
transl. 1968) (Bracton); Oxford Latin Dictionary 1067 (P. Glare ed.
1982). A “madman,” he explained, “can no more commit an injuria
[unlawful conduct] or a felony than a brute animal, since they are not
far removed from brutes.” 2 Bracton 424; Oxford Latin Dictionary, at
914. Seizing on Bracton’s reference to “brute animals” (sometimes
translated “wild beasts”), the Court concludes that Bracton’s ap-
proach, like Kansas’, would excuse only those who lack capacity to
form any intention at all. See ante, at 15. But what does it mean to be
like a “brute animal”? A brute animal may well and readily intend to
commit a violent act without being able to judge its moral nature. For
example, when a lion stalks and kills its prey, though it acts intention-
ally, it does not offend against the criminal laws. See 2 Bracton 379
(noting that “murder” is defined as “by the hand of man” to “distin-
guish it from the case of those slain or devoured by beasts and animals
which lack reason”).

Bracton’s other references to “madmen” shed further light on the
meaning he attached to that term. Bracton described such persons as
“without sense and reason” and “lack[ing] animus.” Id., at 324, 424.
And he likened a “lunatic” to an “infant,” who cannot be held liable in
damages unless he “is capable of perceiving the wrongful character of
his act.” Id., at 324; see also 4 id., at 356 (“in many ways a minor and
a madman are considered equals or not very different, because they
lack reason” (footnote omitted)). Thus, Bracton’s “brute animal”
included those who lacked the qualities of reason and judgment that
make human beings responsible moral agents. See Platt, The Origins
and Development of the “Wild Beast” Concept of Mental Illness and
Its Relation to Theories of Criminal Responsibility, 1 Issues in Crim.
1, 6 (1965).

Leaving Bracton, let us turn to Sir Edward Coke, writing in the
early 17th century. Coke wrote that “the act and wrong of a mad man
shall not be imputed to him,” not because he could not engage in
intentional conduct (the equivalent of the modern concept of mens
rea), but because he lacked something more—“mind or discretion.”
2 Institutes of the Laws of England §405, p. 247b (1628). Coke, like
Bracton before him, likened a “mad man” to an “[i]nfant,” who could
not be punished as a criminal “untill he be of the age of fourteene,
which in Law is accounted the age of discretion.” Ibid. What is it that
the “[i]nfant” lacks? Since long before Coke’s time, English jurists
and scholars believed that it was the moral nature, not the physical
nature, of an act that a young child is unlikely to understand. See Platt
& Diamond, The Origins of the “Right and Wrong” Test of Criminal
Responsibility and Its Subsequent Development in the United States:
An Historical Survey, 54 Cal. L. Rev. 1227, 1233-1234 (1966) (Platt
& Diamond).

Sir Matthew Hale also premised criminal liability on the presence
of “understanding and liberty of will,” without which “there can be no
transgression, or just reason to incur the penalty or sanction that law
instituted for the punishment of the crimes or offenses.” 1 Pleas of the
Crown, ch. 2, pp. 14-15 (1736). Hale, too, likened insane persons to
“infants” under the age of 14, who were subject to the criminal laws
only if they “had discretion to judge between good and evil.” Id., ch.
3, at 26-27; id., ch. 4, at 30 (a person who is “labouring under melan-
choly distempers hath yet ordinarily as great understanding, as

ordinarily a child of fourteen years hath, is such a person as may be
guilty of treason or felony”). Those suffering from “total insanity”
could not be guilty of capital offenses, “for they have not the use of
understanding, and act not as reasonable creatures, but their actions
are in effect in the condition of brutes.” Id., at 30-32.

Sir William Blackstone, whose influence on the founding genera-
tion was the most profound, was yet more explicit. A criminal offense,
he explained, requires both a “vitious will” and a “vitious act.” 4
Commentaries on the Laws of England 21 (1769). Persons suffering
from a “deficiency in will” arising from a “defective or vitiated
understanding” were “not [criminally] chargeable for their own acts.”
Id., at 24. Citing Coke, he explained that murder must be “committed
by a person of sound memory and discretion” because a “lunatic or
infant” is “incapable of committing any crime, unless in such cases
where they shew a consciousness of doing wrong, and of course a
discretion, or discernment, between good and evil.” Id., at 195-196.
And he opined that deprivation of “the capacity of discerning right
from wrong” is necessary “to form a legal excuse.” Id., at 189.

These four eminent jurists were not alone. Numerous other
commentators expressly linked criminal liability with the accused’s
capacity for moral agency. William Lambard’s 1581 treatise ranked
a “mad man” as akin to a “childe” who had “no knowledge of good
nor evil.” Eirenarcha, ch. 21, p. 218. If such a person killed a man, that
is “no felonious acte” because “they can[n]ot be said to have any
understanding wil[l].” Ibid. But if “upon examination” it appeared that
“they knew what they did, [and] it was ill, the[n] seemeth it to be
otherwise.” Ibid. (emphasis added). Michael Dalton’s 1618 manual
for justices of the peace instructed that “[i]f one that is Non compos
mentis . . . kill a man, this is no felonie; for they have no knowledge of
good and evill, nor can have a felonious intent, nor a will or mind to do
harme.” The Countrey Justice 215. William Hawkins, in 1716, wrote
that “those who,” like “[l]unaticks,” are “under a natural Disability of
distinguishing between Good and Evil . . . are not punishable by any
criminal Prosecution whatsoever.” 1 Pleas of the Crown §1, p. 2; see
also id., at 1 (“The Guilt of offending against any Law whatsoever . . .
can never justly be imputed to those who are either uncapable of
understanding it, or of conforming themselves to it”).

English treatises on the law of mental disability adopted the same
view. George Collinson explained that “[t]o excuse a man in the
commission of a crime, he must at the period when he committed the
offense, have been wholly incapable of distinguishing between good
and evil, or of comprehending the nature of what he is doing.” Treatise
on the Law Concerning Idiots, Lunatics, and Other Persons Non
Compotes Mentis §7, p. 474 (1812) (Collinson); see also id., §2, at
471 (“[A]n evil intention is implied in every offence, and constitutes
the charge of every indictment: but a non compos, not having a will of
his own, cannot have an intention morally good or bad; so that the
overt act by which alone the motives of other men are discerned, with
respect to him proves nothing”). Similarly, Leonard Shelford, sum-
marizing English case law, wrote that “[t]he essence of a crime
consists in the animus or intention of the person who commits it,
considered as a free agent, and in a capacity of distinguishing between
moral good and evil.” Practical Treatise on the Law Concerning
Lunatics, Idiots, and Persons of Unsound Mind 458 (1833) (emphasis
deleted).

The majority believes that I am “cherry-pick[ing]” references to
moral understanding while ignoring references to intent and mens rea.
See ante, at 15-17, nn. 8, 9. With respect, I disagree. The Court points
out, correctly, that many of the common-law sources state that the
insane lack mens rea or felonious intent. But what did they mean by
that? At common law, the term mens rea ordinarily incorporated the
notion of “general moral blameworthiness” required for criminal
punishment. Sayre, Mens Rea, 45 Harv. L. Rev. 974, 988 (1932); 3
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Encyclopedia of Crime and Justice 995 (2d ed. 2002) (as used at
common law, the term mens rea “is synonymous with a person’s
blameworthiness”). The modern meaning of mens rea is narrower and
more technical. Ibid. It refers to the “state of mind or inattention that,
together with its accompanying conduct, the criminal law defines as
an offense.” Ibid. When common-law writers speak of intent or mens
rea, we cannot simply assume that they use those terms in the modern
sense. That is an anachronism. Instead, we must examine the context
to understand what meaning they ascribed to those terms. And when
we do so, we see that, over and over again, they link criminal intent to
the presence of free will and moral understanding. The Court
dismisses those passages as just “some ‘good and evil’ language.”
Ante, at 17, n. 9. But it fails to explain why, if mens rea in the modern
sense were sufficient, these common-law writers discuss the role of
moral agency at all, much less why such language appears in virtually
every treatise and virtually every case. In the Court’s view, all that is
just spilled ink.

The English case law illustrates this point. In the seminal case of
Rex v. Arnold, 16 How. St. Tr. 695 (1724), the defendant stood
accused of shooting Lord Onslow while laboring under the insane
delusion that Onslow had bewitched him. Id., at 699, 721. The Court
emphasizes Justice Tracy’s statement to the jury that if a man is
“ ‘deprived of his reason, and consequently of his intention, he cannot
be guilty,’ ” concluding that the court adopted a modern mens rea test.
Ante, at 16. But in the passage immediately preceding that statement,
Justice Tracy explained that the defendant’s intent to shoot was clearly
proved, and that the only remaining question was whether his mental
illness excused him from blame:

“That he shot, and that wilfully [is proved]: but whether maliciously,
that is the thing: that is the question; whether this man hath the use of
his reason and sense? If he was under the visitation of God, and could
not distinguish between good and evil, and did not know what he did,
though he committed the greatest offence, yet he could not be guilty
of any offence against any law whatsoever; for guilt arises from the
mind, and the wicked will and intention of the man. If a man be
deprived of his reason, and consequently of his intention, he cannot be
guilty; and if that be the case, though he had actually killed my lord
Onslow, he is exempted from punishment.” 16 How. St. Tr., at 764
(emphasis added; brackets in original).

See also ibid. (summarizing the testimony of one Mr. Coe, who
testified that he went to the defendant three days after the shooting
“and asked him, If he intended to kill my lord Onslow? and he said,
Yes, to be sure”). On the next page, Justice Tracy concluded that the
jury must determine whether the evidence “doth shew a man, who
knew what he was doing, and was able to distinguish whether he was
doing good or evil, and understood what he did.” Id., at 765.

Likewise, in the case of Rex v. Lord Ferrers, 19 How. St. Tr. 886
(1760), the solicitor general instructed the members of the House of
Lords to consider the “ ‘capacity and intention’ ” of the accused, to be
sure, ante, at 17, but what did he mean by those terms? The ultimate
question of insanity, he explained, depended on the defendant’s
capacity at the time of the offense to distinguish right from wrong:

“My lords, the question therefore must be asked; is the noble prisoner
at the bar to be acquitted from the guilt of murder, on account of
insanity? It is not pretended to be a constant general insanity. Was he
under the power of it, at the time of the offence committed? Could he,
did he, at that time, distinguish between good and evil?” 19 How. St.
Tr., at 948.

In summation, the solicitor general argued that Lord Ferrers’ own
witnesses failed to provide any testimony “which proves his lunacy or
insanity at any time.” Id., at 952. Reviewing the pertinent evidence, he
noted that one witness testified that he “had observed great oddities in
my lord,” but acknowledged that he “never saw him in such a situa-

tion, as not to be capable of distinguishing between good and evil, and
not to know, that murder was a great crime.” Ibid. Another admitted
under questioning by the Lords that “he thought lord Ferrers capable
of distinguishing between moral and immoral actions.” Ibid. The
defendant’s brother was the only witness to testify that “at particular
times, the noble lord might not be able to distinguish between moral
good and evil,” but even he, the solicitor general argued, had been
unable to testify to “any instance within his own recollection.” Id., at
953. If Lord Ferrers’ bare intention to kill were sufficient to convict,
why the extensive discussion of the evidence concerning his capacity
for moral understanding?

These examples reflect the prevailing view of the law around the
time of the founding. Judges regularly instructed juries that the
defendant’s criminal liability depended on his capacity for moral
responsibility. See, e.g., Trial of Samuel Burt (July 19, 1786), in 6 Old
Bailey Proceedings 875 (E. Hodgson ed. 1788) (to acquit based on in-
sanity, it must be shown that the mental disorder “takes away from the
party all moral agency and accountability,” and “destroys in them, for
the time at least, all power of judging between right and wrong”); Trial
of Francis Parr (Jan. 15, 1787), 2 id., at 228 (jury must “judge
whether at the moment of committing [the offense] he was not a moral
agent, capable of discerning between good and evil, and of knowing
the consequences of what he did”); Bowler’s Case, 1 Collinson 673-
674, n. (judge “concluded by observing to the jury, that it was for them
to determine whether the Prisoner, when he committed the offence
with which he stood charged, was or was not incapable of distinguish-
ing right from wrong”). The government’s attorneys agreed that this
was the proper inquiry. See, e.g., Parker’s Case, 1 id., at 479-480 (the
Attorney General argued that “the jury must be perfectly satisfied, that
at the time when the crime was committed, the prisoner did not really
know right from wrong”).

In none of the common-law cases was the judge’s reference to the
defendant’s capacity for moral agency simply a proxy for the narrow
modern notion of mens rea. See ante, at 17. Something more was
required. Consider Bellingham’s Case, 1 Collinson 636. The defen-
dant stood accused of the murder of Spencer Perceval, the Chancellor
of the Exchequer, in the lobby of the House of Commons. Ibid. The
Court emphasizes Chief Justice Mansfield’s statement that one who
could not distinguish right from wrong “ ‘could have no intention at
all,’ ” concluding that Chief Justice Mansfield viewed moral incapac-
ity as a symptom of cognitive breakdown rather than a test of insanity.
Ante, at 18. But, as in Rex v. Arnold, see supra, at 9-10, the defen-
dant’s intention to shoot Perceval was not seriously in dispute. 1
Collinson 670. Instead, his guilt or innocence turned on his capacity
for moral blame. The “single question” for the jury, charged the Chief
Justice, “was whether, when [the defendant] committed the offence
charged upon him, he had sufficient understanding to distinguish good
from evil, right from wrong, and that murder was a crime not only
against the law of God, but against the law of his Country.” Id., at 673.
Lord Lyndhurst, presiding over the case of Rex v. Offord, 5 Car. & P.
168, 172 Eng. Rep. 924 (N. P. 1831), certainly understood that inquiry
to be the crux of Chief Justice Mansfield’s charge. Citing
Bellingham’s Case, he instructed the jury that “[t]he question was, did
[the accused] know that he was committing an offence against the
laws of God and nature?” 5 Car. & P., at 168, 172 Eng. Rep., at 925.

The Court dismisses other common-law cases as failing to
articulate a clear legal standard. See ante, at 18-19. But these cases,
too, required more than bare intent. In Hadfield’s Case, 27 How. St.
Tr. 1281 (1800), the defendant was acquitted after the prosecution
conceded that he was “in a deranged state of mind” when he shot at
King George III. Id., at 1353. And in Regina v. Oxford, 9 Car. & P.
525, 173 Eng. Rep. 941 (N. P. 1840), the court observed that a “person
may commit a criminal act, and yet not be responsible.” Id., at 546,



Headnotes and indexes are copyrighted and may not be duplicated by photocopying, printing,
or other means without the express permission of the publishers. 1-800-351-0917

UNITED STATES SUPREME COURT 28 Fla. L. Weekly Fed. S97

173 Eng. Rep., at 950. Although it acknowledged the difficulty of
“lay[ing] down the rule of the English law on the subject,” it summed
up the inquiry as “whether the prisoner was labouring under that
species of insanity which satisfies you that he was quite unaware of the
nature, character, and consequences of the act he was committing, or,
in other words, whether he was under the influence of a diseased mind,
and was really unconscious at the time he was committing the act, that
it was a crime.” Id., at 546-547, 173 Eng. Rep., at 950. Although these
and other English cases discuss insanity in terms that are less precise
than our modern taxonomy of mental states, their lesson is clear. To
be guilty of a crime, the accused must have something more than bare
ability to form intentions and carry them out.

B
These fundamental principles of criminal responsibility were

incorporated into American law from the early days of the Republic.
Early American commentaries on the criminal law generally consisted
of abridgments of the works of prominent English jurists. As early as
1792, one such abridgment instructed that “lunaticks, who are under
a natural disability of distinguishing between good and evil are not
punishable by any criminal prosecution.” R. Burn, Abridgment, or the
American Justice 300; see also W. Stubbs, Crown Circuit Companion
288 (1 Am. ed. 1816) (“If one that is non compos mentis . . . kill a man,
this is no felony; for they have not knowledge of good and evil, nor
can have a felonious intent, nor a will or mind to do harm”). And an
influential founding-era legal dictionary described the “general rule”
that lunatics, “being by reason of their natural disabilities incapable of
judging between good and evil, are punishable by no criminal
prosecution whatsoever.” 2 T. Cunningham, New and Complete Law
Dictionary (2d corr. ed. 1771). Similarly, the first comprehensive
American text on forensic medicine, published in 1823, cited Chief
Justice Mansfield’s charge to the jury in Bellingham’s Case for the
proposition that “[s]o long as they could distinguish good from evil,
so long would they be answerable for their conduct.” 1 T. Beck,
Elements of Medical Jurisprudence 369. These principles, it con-
cluded, “are doubtless correct, and conducive to the ends of justice.”
Id., at 370.

Early American jurists closely hewed to these principles. In case
after case, judges instructed juries that they must inquire into the
defendant’s capacity for moral understanding. See, e.g., Meriam’s
Case, 7 Mass. 168 (1810), 6 N. Y. City-Hall Recorder 162 (1822)
(whether the defendant was “at the time, capable of distinguishing
good from evil”); Clark’s Case, 1 N. Y. City-Hall Recorder 176, 177
(1816) (same); Ball’s Case, 2 N. Y. City-Hall Recorder 85, 86 (1817)
(same); United States v. Clarke, 25 F. Cas. 454 (No. 14,811) (CC DC
1818) (whether defendant was “in such a state of mental insanity . . .
as not to have been conscious of the moral turpitude of the act”);
Cornwell v. State, 8 Tenn. 147, 155 (1827) (whether the prisoner “had
not sufficient understanding to know right from wrong”).

C
As the foregoing demonstrates, by the time the House of Lords

articulated the M’Naghten test in 1843, its “essential concept and
phraseology” were “already ancient and thoroughly embedded in the
law.” Platt & Diamond 1258; see also 1 W. Russell, Crimes and
Misdemeanors 8-14 (3d ed. 1843) (summarizing the pre-M’Naghten
English case law and concluding that the key questions were whether
“there be thought and design, a faculty to distinguish the nature of
actions, [and] to discern the difference between moral good and evil”).
Variations on the M’Naghten rules soon became the predominant
standard in the existing states of the United States. Platt & Diamond
1257. That tradition has continued, almost without exception, to the
present day.

It is true that, even following M’Naghten, States continued to

experiment with different formulations of the insanity defense. See
ante, at 19-20. Some adopted the volitional incapacity, or “irresistible-
impulse,” test. But those States understood that innovation to expand,
not contract, the scope of the insanity defense, excusing not only
defendants who met some variant of the traditional M’Naghten test but
also those who understood that their conduct was wrong but were
incapable of restraint. See, e.g., Parsons v. State, 81 Ala. 577, 584-
585, 2 So. 854, 858-859 (1887); Bradley v. State, 31 Ind. 492, 507-
508 (1869); State v. Felter, 25 Iowa 67, 82-83 (1868); Hopps v.
People, 31 Ill. 385, 391-392 (1863).

So too, the “offspring” or “product” test, which asks whether the
defendant’s conduct was attributable to mental disease or defect. The
States that adopted this test did so out of the conviction that the
M’Naghten test was too restrictive in its approach to assessing the
accused’s capacity for criminal responsibility. See Durham v. United
States, 214 F. 2d 862, 874 (CADC 1954) (“We conclude that a
broader test should be adopted”); State v. Pike, 49 N. H. 399, 441-442
(1870); see also Reid, Understanding the New Hampshire Doctrine of
Criminal Insanity, 69 Yale L. J. 367, 386 (1960) (“[T]he New
Hampshire doctrine . . . is more liberal and has a wider range than
M’Naghten rules”). Even as States experimented with broader
insanity rules, they retained the core of the traditional common-law
defense.

In the early 20th century, several States attempted to break with
that tradition. The high courts of those States quickly struck down
their restrictive laws. As one justice of the Mississippi Supreme Court
wrote in 1931: The “common law proceeds upon an idea that before
there can be a crime there must be an intelligence capable of compre-
hending the act prohibited, and the probable consequence of the act,
and that the act is wrong.” Sinclair v. State, 161 Miss. 142, 158, 132
So. 581, 583 (Ethridge, J., concurring). Accordingly, Justice Ethridge
said, insanity “has always been a complete defense to all crimes from
the earliest ages of the common law.” Ibid.; State v. Strasburg, 60
Wash. 106, 116, 110 P. 1020, 1022-1023 (1910); cf. State v. Lange,
168 La. 958, 965, 123 So. 639, 642 (1929).

Today, 45 States, the Federal Government, and the District of
Columbia continue to recognize an insanity defense that retains some
inquiry into the blameworthiness of the accused. Seventeen States and
the Federal Government use variants of the M’Naghten test, with its
alternative cognitive and moral incapacity prongs. Three States have
adopted M’Naghten plus the volitional test. Ten States recognize a
defense based on moral incapacity alone. Thirteen States and the
District of Columbia have adopted variants of the Model Penal Code
test, which combines volitional incapacity with an expanded version
of moral incapacity. See Appendix, infra. New Hampshire alone
continues to use the “product” test, asking whether “a mental disease
or defect caused the charged conduct.” State v. Fichera, 153 N. H.
588, 593, 903 A. 2d 1030, 1035 (2006). This broad test encompasses
“ ‘whether the defendant knew the difference between right and
wrong and whether the defendant acted impulsively,’ ” as well as
“ ‘whether the defendant was suffering from delusions or hallucina-
tions.’ ” State v. Cegelis, 138 N. H. 249, 255, 638 A. 2d 783, 786
(1994). And North Dakota uses a unique formulation that asks
whether the defendant “lacks substantial capacity to comprehend the
harmful nature or consequences of the conduct, or the conduct is the
result of a loss or serious distortion of the individual’s capacity to
recognize reality.” N. D. Cent. Code Ann. §12.1-04.1-01(1) (2012).

Of the States that have adopted the M’Naghten or Model Penal
Code tests, some interpret knowledge of wrongfulness to refer to
moral wrong, whereas others hold that it means legal wrong. See ante,
at 2-3, 20-22. While there is, of course, a logical distinction between
those interpretations, there is no indication that it makes a meaningful
difference in practice. The two inquiries are closely related and excuse
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roughly the same universe of defendants. See State v. Worlock, 117 N.
J. 596, 609-611, 569 A. 2d 1314, 1321-1322 (1990) (“In most
instances, legal wrong is coextensive with moral wrong”); State v.
Crenshaw, 98 Wash. 2d 789, 799, 659 P. 2d 488, 494 (1983)
(“ ‘[S]ince by far the vast majority of cases in which insanity is
pleaded as a defense to criminal prosecutions involves acts which are
universally recognized as morally wicked as well as illegal, the hair-
splitting distinction between legal and moral wrong need not be given
much attention’ ”); People v. Schmidt, 216 N. Y. 324, 340, 110 N. E.
945, 949 (1915) (Cardozo, J.) (“Knowledge that an act is forbidden by
law will in most cases permit the inference of knowledge that,
according to the accepted standards of mankind, it is also condemned
as an offense against good morals”); see also ALI, Model Penal Code
§4.01, Explanatory Note, p. 164 (1985) (explaining that “few cases
are likely to arise in which the variation will be determinative”).

III

A
Consider the basic reason that underlies and explains this long legal

tradition. That reason reveals that more is at stake than its duration
alone. The tradition reflects the fact that a community’s moral code
informs its criminal law. As Henry Hart stated it, the very definition
of crime is conduct that merits “a formal and solemn pronouncement
of the moral condemnation of the community.” The Aims of the
Criminal Law, 23 Law & Contemp. Prob. 401, 405 (1958).

The criminal law does not adopt, nor does it perfectly track, moral
law. It is no defense simply to claim that one’s criminal conduct was
morally right. But the criminal law nonetheless tries in various ways
to prevent the distance between criminal law and morality from
becoming too great. In the words of Justice Holmes, a law that
“punished conduct [that] would not be blameworthy in the average
member of the community would be too severe for that community to
bear.” O. Holmes, The Common Law 50 (1881); see also ibid. (“[T]o
deny that criminal liability . . . is founded on blameworthiness . . .
would shock the moral sense of any civilized community”).

Sometimes the criminal law seeks to keep its strictures roughly in
line with the demands of morality through grants of discretion that will
help it to reach appropriate results in individual cases, including
special instances where the law points one way and morality the other.
Thus, prosecutors need not prosecute. Jurors (however instructed)
may decide to acquit. Judges may exercise the discretion the law
allows them to impose a lenient sentence. Executives may grant
clemency.

And sometimes the law attempts to maintain this balance by
developing and retaining a “collection of interlocking and overlapping
concepts,” including defenses, that will help “assess the moral
accountability of an individual for his antisocial deeds.” Powell v.
Texas, 392 U.S. 514, 535-536 (1968) (plurality opinion). These
concepts and defenses include “actus reus, mens rea, insanity,
mistake, justification, and duress.” Id., at 536.

As we have recognized, the “process of adjustment” within and
among these overlapping legal concepts “has always been thought to
be the province of the States.” Ibid. Matters of degree, specific
content, and aptness of application all may be, and have always been,
the subject of legal dispute. But the general purpose—to ensure a
rough congruence between the criminal law and widely accepted
moral sentiments—persists. To gravely undermine the insanity
defense is to pose a significant obstacle to this basic objective.

The majority responds that Kansas has not removed the element of
blameworthiness from its treatment of insanity; it has simply made a
different judgment about what conduct is blameworthy. See ante, at
13, n. 7. That is not how the Kansas Supreme Court has characterized
its law. See State v. Bethel, 275 Kan. 456, 472, 66 P. 3d 840, 850

(2003) (holding that Kansas law provides for “no consideration,” at
the guilt phase, “of whether wrongfulness was inherent in the defen-
dant’s intent”). In any event, as the Court acknowledges, the States’
discretion in this area must be constrained within “broad limits,” ante,
at 7, which are derived from history and tradition. The question is
whether Kansas’ approach transgresses those limits. I doubt that the
Court would declare, for example, that a State may do away with the
defenses of duress or self-defense on the ground that, in its idiosyn-
cratic judgment, they are not required. With respect to the defense of
insanity, I believe that our history shows clearly that the criminal law
has always required a higher degree of individual culpability than the
modern concept of mens rea. See Part II, supra. And in my view,
Kansas’ departure from this long uniform tradition poses a serious
problem.

B
To see why Kansas’ departure is so serious, go back to our two

simplified prosecutions: the first of the defendant who, because of
serious mental illness, believes the victim is a dog; the second of a
defendant who, because of serious mental illness, believes the dog
commanded him to kill the victim. Now ask, what moral difference
exists between the defendants in the two examples? Assuming
equivalently convincing evidence of mental illness, I can find none at
all. In both cases, the defendants differ from ordinary persons in ways
that would lead most of us to say that they should not be held morally
responsible for their acts. I cannot find one defendant more responsi-
ble than the other. And for centuries, neither has the law.

More than that, scholars who have studied this subject tell us that
examples of the first kind are rare. See Brief for 290 Criminal Law and
Mental Health Law Professors as Amici Curiae 12. Others repeat this
claim. See Slobogin, An End to Insanity: Recasting the Role of Mental
Disability in Criminal Cases, 86 Va. L. Rev. 1199, 1205 (2000);
Morse, Mental Disorder and Criminal Law, 101 J. Crim. L. & C. 885,
933 (2011). That is because mental illness typically does not deprive
individuals of the ability to form intent. Rather, it affects their
motivations for forming such intent. Brief for 290 Criminal Law and
Mental Health Law Professors as Amici Curiae 12. For example, the
American Psychiatric Association tells us that individuals suffering
from mental illness may experience delusions—erroneous per-
ceptions of the outside world held with strong conviction. They may
believe, incorrectly, that others are threatening them harm
(persecutory delusions), that God has commanded them to engage in
certain conduct (religious delusions), or that they or others are
condemned to a life of suffering (depressive delusions). Brief for
American Psychiatric Association et al. as Amici Curiae 25-26. Such
delusions may, in some cases, lead the patient to behave violently. Id.,
at 28. But they likely would not interfere with his or her perception in
such a way as to negate mens rea. See H. R. Rep. No. 98-577, p. 15 n.
23 (1984) (“Mental illness rarely, if ever, renders a person incapable
of understanding what he or she is doing. Mental illness does not, for
example, alter the perception of shooting a person to that of shooting
a tree.”).

Kansas’ abolition of the second part of the M’Naghten test requires
conviction of a broad swath of defendants who are obviously insane
and would be adjudged not guilty under any traditional form of the
defense. This result offends deeply entrenched and widely recognized
moral principles underpinning our criminal laws. See, e.g., National
Comm’n on Reform of Fed. Crim. Laws, Final Report, Proposed New
Fed. Crim. Code §503, pp. 40-41 (1971) (to attribute guilt to a
“manifestly psychotic person” would “be immoral and inconsistent
with the aim of a criminal code”); H. R. Rep. No. 98-577, at 7-8
(“[T]he abolition of the affirmative insanity defense would alter that
fundamental basis of Anglo-American criminal law: the existence of
moral culpability as a prerequisite for punishment”); ABA Criminal
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Justice Mental Health Standards §7-6.1, pp. 336-338 (1989) (rejecting
the mens rea approach “out of hand” as “a jarring reversal of hundreds
of years of moral and legal history” that “inhibits if not prevents the
exercise of humane judgment that has distinguished our criminal law
heritage”).

By contrast, the rule adopted by some States that a defendant must
be acquitted if he was unable to appreciate the legal wrongfulness of
his acts, see ante, at 20-22, would likely lead to acquittal in the mine
run of such cases. See supra, at 17. If that is so, then that rule would
not pose the same due process problem as Kansas’ approach. That
issue is not before us, as Kansas’ law does not provide even that
protection to mentally ill defendants.

C
Kansas and the Solicitor General, in their efforts to justify Kansas’

change, make four important arguments. First, they point to cases in
this Court in which we have said that the States have broad leeway in
shaping the insanity defense. See Leland, 343 U.S. 790; Clark, 548
U.S. 735. In Leland, we rejected the defendant’s argument that the
Constitution required the adoption of the “ ‘irresistible impulse’ ” test.
343 U.S., at 800-801. Similarly, in Clark, we upheld Arizona’s effort
to eliminate the first part of the M’Naghten rule, applicable to
defendants whose mental illness deprived them of the ability to know
the “ ‘nature and quality of the act,’ ” 548 U.S., at 747-748. If Arizona
can eliminate the first prong of M’Naghten, Kansas asks, why can
Kansas not eliminate the second part?

The answer to this question lies in the fact that Arizona, while
amending the insanity provisions of its criminal code, did not in
practice eliminate the traditional insanity defense in any significant
part. See 548 U.S., at 752, n. 20 (reserving the question whether “the
Constitution mandates an insanity defense”). As we pointed out,
“cognitive incapacity is itself enough to demonstrate moral incapac-
ity.” Id., at 753. Evidence that the defendant did not know what he was
doing would also tend to establish that he did not know that it was
wrong. Id., at 753-754. And Prosecution One (he thought the victim
was a dog) would still fail. The ability of the States to refuse to adopt
other insanity tests, such as the “irresistible impulse” test or the
“product of mental illness” test are also beside the point. See Leland,
343 U.S., at 800-801. Those tests both expand upon M’Naghten’s
principles. Their elimination would cut the defense back to what it
traditionally has been, not, as here, eliminate its very essence.

Second, the United States as amicus curiae suggests that the
insanity defense is simply too difficult for juries to administer. Brief
for United States as Amicus Curiae 12-13. Without doubt, assessing
the defendant’s claim of insanity is difficult. That is one reason I
believe that States must remain free to refine and redefine their
insanity rules within broad bounds. But juries have been making that
determination for centuries and continue to do so in 45 States. And I
do not see how an administrative difficulty can justify abolishing the
heart of the defense.

Third, Kansas argues that it has not abolished the insanity defense
or any significant part of it. It has simply moved the stage at which a
defendant can present the full range of mental-capacity evidence to
sentencing. See Brief for Respondent 8; ante, at 4-5. But our tradition
demands that an insane defendant should not be found guilty in the
first place. Moreover, the relief that Kansas offers, in the form of
sentencing discretion and the possibility of commitment in lieu of
incarceration, is a matter of judicial discretion, not of right. See State
v. Maestas, 298 Kan. 765, 316 P. 3d 724 (2014). The insane defendant
is, under Kansas law, exposed to harsh criminal sanctions up to and
including death. And Kansas’ sentencing provisions do nothing to al-
leviate the stigma and the collateral consequences of a criminal
conviction.

Finally, Kansas argues that the insane, provided they are capable
of intentional action, are culpable and should be held liable for their
antisocial conduct. Brief for Respondent 40. To say this, however, is
simply to restate the conclusion for which Kansas argues in this case.
It is a conclusion that in my view runs contrary to a legal tradition that
embodies a fundamental precept of our criminal law and that stretches
back, at least, to the origins of our Nation.

For these reasons, with respect, I dissent.
))))))))))))))))))

APPENDIX
M’Naghten

State Text

Alabama “It is an affirmative defense to a prosecution for any
crime that, at the time of the commission of the acts con-
stituting the offense, the defendant, as a result of severe
mental disease or defect, was unable to appreciate the na-
ture and quality or wrongfulness of his acts.” Ala. Code
§13A-3-1(a) (2015).

California “In any criminal proceeding, including any juvenile
court proceeding, in which a plea of not guilty by reason of
insanity is entered, this defense shall be found by the trier
of fact only when the accused person proves by a prepon-
derance of the evidence that he or she was incapable of
knowing or understanding the nature and quality of his or
her act and of distinguishing right from wrong at the time
of the commission of the offense.” Cal. Penal Code Ann.
§25(b) (West 2014).

Colorado “(1) The applicable test of insanity shall be:
“(a) A person who is so diseased or defective in mind

at the time of the commission of the act as to be incapable
of distinguishing right from wrong with respect to that act
is not accountable; except that care should be taken not to
confuse such mental disease or defect with moral obliq-
uity, mental depravity, or passion growing out of anger,
revenge, hatred, or other motives and kindred evil condi-
tions, for, when the act is induced by any of these causes,
the person is accountable to the law; or

“(b) A person who suffered from a condition of mind
caused by mental disease or defect that prevented the
person from forming a culpable mental state that is an
essential element of a crime charged, but care should be
taken not to confuse such mental disease or defect with
moral obliquity, mental depravity, or passion growing out
of anger, revenge, hatred, or other motives and kindred
evil conditions because, when the act is induced by any of
these causes, the person is accountable to the law.” Colo.
Rev. Stat. §16-8-101.5(1) (2019).

Florida “(1) AFFIRMATIVE DEFENSE.—All persons are
presumed to be sane. It is an affirmative defense to a crimi-
nal prosecution that, at the time of the commission of the
acts constituting the offense, the defendant was insane.
Insanity is established when:

“(a) The defendant had a mental infirmity, disease, or
defect; and

“(b) Because of this condition, the defendant:
“1. Did not know what he or she was doing or its con-

sequences; or
“2. Although the defendant knew what he or she was

doing and its consequences, the defendant did not know
that what he or she was doing was wrong.

“Mental infirmity, disease, or defect does not constitute a
defense of insanity except as provided in this subsection.”
Fla. Stat. §775.027 (2018).
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Iowa “A person shall not be convicted of a crime if at the
time the crime is committed the person suffers from such a
diseased or deranged condition of the mind as to render the
person incapable of knowing the nature and quality of the
act the person is committing or incapable of distinguishing
between right and wrong in relation to that act.” Iowa
Code §701.4 (2016).

Minnesota “No person having a mental illness or cognitive im-
pairment so as to be incapable of understanding the
proceedings or making a defense shall be tried, sentenced,
or punished for any crime; but the person shall not be
excused from criminal liability except upon proof that at
the time of committing the alleged criminal act the person
was laboring under such a defect of reason, from one of
these causes, as not to know the nature of the act, or that it
was wrong.” Minn. Stat. §611.026 (2019).

Mississippi “In determining sanity in criminal cases Mississippi uti-
lizes the common law M’Naghten test. Under the
M’Naghten test, the accused must be laboring under such
defect of reason from disease of the mind as (1) not to
know the nature and quality of the act he was doing or (2)
if he did not know it, that he did not know that what he was
doing was wrong.” Parker v. State, 273 So. 3d 695, 705-
706 (Miss. 2019) (internal quotation marks and footnote
omitted).

Missouri “A person is not responsible for criminal conduct if at the
time of such conduct as a result of mental disease or defect
he was incapable of knowing and appreciating the nature,
quality or wrongfulness of his or her conduct.” Mo. Rev.
Stat. §562.086(1) (2016).

Nebraska “Under our current common-law definition, the two re-
quirements for the insanity defense are that (1) the defen-
dant had a mental disease or defect at the time of the crime
and (2) the defendant did not know or understand the na-
ture and consequences of his or her actions or that he or she
did not know the difference between right and wrong.”
State v. Hotz, 281 Neb. 260, 270, 795 N. W. 2d 645, 653
(2011).

Nevada “To qualify as being legally insane, a defendant must be in
a delusional state such that he cannot know or understand
the nature and capacity of his act, or his delusion must be
such that he cannot appreciate the wrongfulness of his act,
that is, that the act is not authorized by law.” Finger v.
State, 117 Nev. 548, 576, 27 P. 3d 66, 84-85 (2001).

New Jersey “A person is not criminally responsible for conduct if
at the time of such conduct he was laboring under such a
defect of reason, from disease of the mind as not to know
the nature and quality of the act he was doing, or if he did
know it, that he did not know what he was doing was
wrong.” N. J. Stat. Ann. §2C:4-1 (West 2015).

New York “In any prosecution for an offense, it is an affirmative
defense that when the defendant engaged in the proscribed
conduct, he lacked criminal responsibility by reason of
mental disease or defect. Such lack of criminal responsibil-
ity means that at the time of such conduct, as a result of
mental disease or defect, he lacked substantial capacity to
know or appreciate either:

“1. The nature and consequences of such conduct; or
“2. That such conduct was wrong.” N. Y. Penal Law

Ann. §40.15 (West 2009).

North Carolina  “[A]n accused is legally insane and exempt from criminal
responsibility by reason thereof if he commits an act which
would otherwise be punishable as a crime, and at the time
of so doing is laboring under such a defect of reason, from
disease of the mind, as to be incapable of knowing the
nature and quality of the act he is doing, or, if he does
know this, incapable of distinguishing between right and
wrong in relation to such act.” State v. Thompson, 328 N.
C. 477, 485-486, 402 S. E. 2d 386, 390 (1991).

Oklahoma “Oklahoma uses the M’Naghten test to determine the issue
of sanity at the time of the crime. This Court has held that
the M’Naghten insanity test, as applied in Oklahoma, has
two prongs. Under the first prong, the defendant is consid-
ered insane if he is suffering from a mental disability such
that he does not know his acts are wrong and he is unable
to distinguish right from wrong with respect to his acts.
Under the second prong, the defendant is considered in-
sane if suffering from a disability of reason or disease of
the mind such that he does not understand the nature or
consequences of his acts or omissions. The defendant need
only satisfy one of these prongs in order to be found not
guilty by reason of insanity.” Cheney v. State, 909 P. 2d
74, 90 (Okla. 1995) (footnotes omitted).

Pennsylvania “Common law M’Naghten’s Rule preserved.—Nothing in
this section shall be deemed to repeal or otherwise abro-
gate the common law defense of insanity (M’Naghten’s
Rule) in effect in this Commonwealth on the effective date
of this section.” 18 Pa. Cons. Stat. §314(d) (2015).

Tennessee “It is an affirmative defense to prosecution that, at the
time of the commission of the acts constituting the offense,
the defendant, as a result of a severe mental disease or
defect, was unable to appreciate the nature or wrongful-
ness of the defendant’s acts.” Tenn. Code Ann. §39-11-
501(a) (2018).

Washington “To establish the defense of insanity, it must be shown
that:

“(1) At the time of the commission of the offense, as a
result of mental disease or defect, the mind of the actor was
affected to such an extent that:

“(a) He or she was unable to perceive the nature and
quality of the act with which he or she is charged; or

“(b) He or she was unable to tell right from wrong with
reference to the particular act charged.” Wash. Rev. Code
§9A.12.010 (2015).

Federal “Affirmative Defense.—It is an affirmative defense to
a prosecution under any Federal statute that, at the time of
the commission of the acts constituting the offense, the
defendant, as a result of a severe mental disease or defect,
was unable to appreciate the nature and quality or the
wrongfulness of his acts.” 18 U.S.C. §17.

M’Naghten plus volitional incapacity

State Text

Georgia “A person shall not be found guilty of a crime if, at the
time of the act, omission, or negligence constituting the
crime, the person did not have mental capacity to distin-
guish between right and wrong in relation to such act, omis-
sion, or negligence.” Ga. Code Ann. §16-3-2 (2019).

“A person shall not be found guilty of a crime when, at
the time of the act, omission, or negligence constituting the
crime, the person, because of mental disease, injury, or
congenital deficiency, acted as he did because of a delu-
sional compulsion as to such act which overmastered his
will to resist committing the crime.” §16-3-3.

New Mexico “In order to support a verdict of insanity under the
M’Naghten test, the jury must be satisfied that the defendant
(1) did not know the nature and quality of the act or (2) did
not know that it was wrong. This rule prevailed in New
Mexico until 1954 when this court in State v. White, 56 N.
M. 324, 270 P. 2d 727 (1954) made a careful analysis of the
authorities and made a limited extension of the M’Naghten
rule, adding a third ingredient. The court held that if the
accused, (3) as a result of disease of the mind ‘was incapable
of preventing himself from committing’ the crime, he could
be adjudged insane and thereby relieved of legal responsi-
bility for what would otherwise be a criminal act.” State v.
Hartley, 90 N. M. 488, 490, 565 P. 2d 658, 660 (1977).
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Virginia “As applied in Virginia, the defense of insanity provides
that a defendant may prove that at the time of the commis-
sion of the act, he was suffering from a mental disease or
defect such that he did not know the nature and quality of
the act he was doing, or, if he did know it, he did not know
what he was doing was wrong. . . . In addition, we have
approved in appropriate cases the granting of an instruction
defining an ‘irresistible impulse’ as a form of legal insanity.
The irresistible impulse doctrine is applicable only to that
class of cases where the accused is able to understand the
nature and consequences of his act and knows it is wrong,
but his mind has become so impaired by disease that he is
totally deprived of the mental power to control or restrain
his act.” Orndorff v. Commonwealth, 279 Va. 597, 601, n. 5,
691 S. E. 2d 177, 179, n. 5 (2010) (internal quotation marks
and citations omitted).

Moral incapacity

State Text

Arizona “A person may be found guilty except insane if at
the time of the commission of the criminal act the
person was afflicted with a mental disease or defect of
such severity that the person did not know the criminal
act was wrong.” Ariz. Rev. Stat. Ann. §13-502(A)
(2010).

Delaware “In any prosecution for an offense, it is an affirma-
tive defense that, at the time of the conduct charged, as
a result of mental illness or serious mental disorder,
the accused lacked substantial capacity to appreciate
the wrongfulness of the accused’s conduct.” Del.
Code Ann., Tit. 11, §401(a) (2015).

Illinois “A person is not criminally responsible for con-
duct if at the time of such conduct, as a result of mental
disease or mental defect, he lacks substantial capacity
to appreciate the criminality of his conduct.” Ill.
Comp. Stat., ch. 720, §5/6-2(a) (West 2017).

Indiana “A person is not responsible for having engaged in
prohibited conduct if, as a result of mental disease or
defect, he was unable to appreciate the wrongfulness
of the conduct at the time of the offense.” Ind. Code
§35-41-3-6(a) (2019).

Louisiana “If the circumstances indicate that because of a
mental disease or mental defect the offender was inca-
pable of distinguishing between right and wrong with
reference to the conduct in question, the offender shall
be exempt from criminal responsibility.” La. Rev.
Stat. Ann. §14:14 (West 2016).

Maine “A defendant is not criminally responsible by
reason of insanity if, at the time of the criminal con-
duct, as a result of mental disease or defect, the defen-
dant lacked substantial capacity to appreciate the
wrongfulness of the criminal conduct.” Me. Rev. Stat.
Ann., Tit. 17, §39(1) (2006).

Ohio “A person is ‘not guilty by reason of insanity’
relative to a charge of an offense only if the person
proves, in the manner specified in section 2901.05 of
the Revised Code, that at the time of the commission
of the offense, the person did not know, as a result of a
severe mental disease or defect, the wrongfulness of
the person’s acts.” Ohio Rev. Code Ann.
§2901.01(14) (Lexis 2014).

South Carolina “It is an affirmative defense to a prosecution for a
crime that, at the time of the commission of the act
constituting the offense, the defendant, as a result of
mental disease or defect, lacked the capacity to distin-
guish moral or legal right from moral or legal wrong or
to recognize the particular act charged as morally or
legally wrong.” S. C. Code Ann. §17-24-10(A)
(2014).

South Dakota “ ‘Insanity,’ the condition of a person temporarily
or partially deprived of reason, upon proof that at the
time of committing the act, the person was incapable
of knowing its wrongfulness, but not including an
abnormality manifested only by repeated unlawful or
antisocial behavior.” S. D. Codified Laws §22-1-2(20)
(2017).

“Insanity is an affirmative defense to a prosecu-
tion for any criminal offense.” §22-5-10.

Texas “It is an affirmative defense to prosecution that, at
the time of the conduct charged, the actor, as a result
of severe mental disease or defect, did not know that
his conduct was wrong.” Tex. Penal Code Ann.
§8.01(a) (West 2011).

Model Penal Code

State Text

Arkansas “ ‘Lack of criminal responsibility’ means that due
to a mental disease or defect a defendant lacked the
capacity at the time of the alleged offense to either:

“(A) Appreciate the criminality of his or her con-
duct; or

“(B) Conform his or her conduct to the require-
ments of the law.” Ark. Code Ann. §5-2-301(6) (Supp.
2019).

Connecticut “In any prosecution for an offense, it shall be an
affirmative defense that the defendant, at the time he
committed the proscribed act or acts, lacked substan-
tial capacity, as a result of mental disease or defect,
either to appreciate the wrongfulness of his conduct or
to control his conduct within the requirements of the
law.” Conn. Gen. Stat. §53a-13(a) (2017).

Hawaii “A person is not responsible, under this Code, for
conduct if at the time of the conduct as a result of
physical or mental disease, disorder, or defect the
person lacks substantial capacity either to appreciate
the wrongfulness of the person’s conduct or to con-
form the person’s conduct to the requirements of law.”
Haw. Rev. Stat. §704-400(1) (2014).

Kentucky “A person is not responsible for criminal conduct
if at the time of such conduct, as a result of mental
illness or intellectual disability, he lacks substantial
capacity either to appreciate the criminality of his
conduct or to conform his conduct to the requirements
of law.” Ky. Rev. Stat. Ann. §504.020(1) (West
2016).

Maryland “A defendant is not criminally responsible for
criminal conduct if, at the time of that conduct, the
defendant, because of a mental disorder or mental
retardation, lacks substantial capacity to:

“(1) appreciate the criminality of that conduct; or
“(2) conform that conduct to the requirements of

law.” Md. Crim. Proc. Code Ann. §3-109(a) (2018).
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Massachusetts “1. Criminal responsibility. Where a defendant as-
serts a defense of lack of criminal responsibility and
there is evidence at trial that, viewed in the light most
favorable to the defendant, would permit a reasonable
finder of fact to have a reasonable doubt whether the
defendant was criminally responsible at the time of the
offense, the Commonwealth bears the burden of prov-
ing beyond a reasonable doubt that the defendant was
criminally responsible. In this process, we require the
Commonwealth to prove negatives beyond a reason-
able doubt: that the defendant did not have a mental
disease or defect at the time of the crime and, if that is
not disproved beyond a reasonable doubt, that no
mental disease or defect caused the defendant to lack
substantial capacity either to appreciate the criminal-
ity of his conduct or to conform his conduct to the
requirements of law.” Commonwealth v. Lawson, 475
Mass. 806, 811, 62 N. E. 3d 22, 28 (2016) (internal
quotation marks and citation omitted).

Michigan “It is an affirmative defense to a prosecution for a
criminal offense that the defendant was legally insane
when he or she committed the acts constituting the of-
fense. An individual is legally insane if, as a result of
mental illness as defined in section 400 of the mental
health code . . . that person lacks substantial capacity
either to appreciate the nature and quality or the
wrongfulness of his or her conduct or to conform his
or her conduct to the requirements of the law.” Mich.
Comp. Laws Ann. §768.21a(1) (West 2000).

Oregon “A person is guilty except for insanity if, as a result of
a qualifying mental disorder at the time of engaging in
criminal conduct, the person lacks substantial capacity
either to appreciate the criminality of the conduct or to
conform the conduct to the requirements of law.” Ore.
Rev. Stat. §161.295(1) (2019).

Rhode Island “A person is not responsible for criminal conduct if at
the time of such conduct, as a result of mental disease
or defect, his capacity either to appreciate the wrong-
fulness or his conduct or to conform his conduct to the
requirements of the law were so substantially impaired
that he cannot justly be held responsible.” State v.
Carpio, 43 A. 3d 1, 12, n. 10 (R. I. 2012) (internal
quotation marks omitted).

Vermont “The test when used as a defense in criminal cases
shall be as follows:

“(1) A person is not responsible for criminal con-
duct if at the time of such conduct as a result of mental
disease or defect he or she lacks adequate capacity
either to appreciate the criminality of his or her con-
duct or to conform his or her conduct to the require-
ments of law.” Vt. Stat. Ann., Tit. 13, §4801(a)
(2019).

West Virginia “When a defendant in a criminal case raises the issue
of insanity, the test of his responsibility for his act is
whether, at the time of the commission of the act, it
was the result of a mental disease or defect causing the
accused to lack the capacity either to appreciate the
wrongfulness of his act or to conform his act to the re-
quirements of the law.” State v. Fleming, 237 W. Va.
44, 52-53, 784 S. E. 2d 743, 751-752 (2016).

Wisconsin “A person is not responsible for criminal conduct if at
the time of such conduct as a result of mental disease
or defect the person lacked substantial capacity either
to appreciate the wrongfulness of his or her conduct or
conform his or her conduct to the requirements of
law.” Wis. Stat. §971.15(1) (2016).

Wyoming “A person is not responsible for criminal conduct
if at the time of the criminal conduct, as a result of
mental illness or deficiency, he lacked substantial
capacity either to appreciate the wrongfulness of his
conduct or to conform his conduct to the requirements
of law.” Wyo. Stat. Ann. §7-11-304(a) (2019).

District of Columbia “A person is not responsible for criminal conduct if at
the time of such conduct as a result of a mental disease
or defect he lacked substantial capacity either to rec-
ognize the wrongfulness of his conduct or to conform
his conduct to the requirements of the law.” Bethea v.
United States, 365 A. 2d 64, 79, n. 30 (D. C. 1976).

Unique formulation

State Text

New Hampshire “A defendant asserting an insanity defense must prove two
elements: first, that at the time he acted, he was suffering
from a mental disease or defect; and, second, that a mental
disease or defect caused his actions.” State v. Fichera, 153
N. H. 588, 593, 903 A. 2d 1030, 1034 (2006).

North Dakota “An individual is not criminally responsible for criminal
conduct if, as a result of mental disease or defect existing at
the time the conduct occurs:

“a. The individual lacks substantial capacity to com-
prehend the harmful nature or consequences of the con-
duct, or the conduct is the result of a loss or serious dis-
tortion of the individual’s capacity to recognize reality;
and

“b. It is an essential element of the crime charged that
the individual act willfully.” N. D. Cent. Code Ann. §12.1-
04.1-01(1) (2012).

*        *        *

Environmental protection—Oil spills—Oil Pollution Act—Cleanup
costs—Plain language of the safe-berth clause in the parties’ sub-
charter agreement, requiring petitioners to designate a safe berth for
a vessel to load and discharge cargo, establishes a warranty of safety,
and charterers identified “no reason to contravene the clause’s obvious
meaning”

CITGO ASPHALT REFINING COMPANY, et al., Petitioners v. FRESCATI
SHIPPING COMPANY, LTD., et al. U.S. Supreme Court. Case No. 18-565. Argued
November 5, 2019—Decided March 30, 2020. On Writ of Certiorari to the U.S. Court
of Appeals for the Third Circuit.

Syllabus
Petitioners (collectively CARCO) sub-chartered the oil tanker M/T Athos I from tanker

operator Star Tankers, which had chartered the tanker from respondent Frescati
Shipping Company. In the final stretch of the tanker’s journey from Venezuela to
New Jersey, an abandoned ship anchor punctured the tanker’s hull, causing
264,000 gallons of heavy crude oil to spill into the Delaware River. The Oil
Pollution Act of 1990, 33 U.S.C. §2702(a), required Frescati, the vessel’s owner,
to cover the cleanup costs in the first instance. Pursuant to the statute, Frescati’s
liability was limited to $45 million, and the Oil Spill Liability Trust Fund, operated
by the Federal Government (also a respondent here), reimbursed Frescati for an
additional $88 million in cleanup costs.

Frescati and the United States then sued CARCO to recover their respective
portions of the cleanup costs. Both alleged that CARCO was ultimately at fault for
the oil spill because CARCO had breached a contractual “safe-berth clause” in the
subcharter agreement (“charter party”) between CARCO and Star Tankers.
According to Frescati and the United States, that clause obligated CARCO to select
a “safe” berth that would allow the vessel to come and go “always safely afloat,”
and that obligation amounted to a warranty regarding the safety of the selected
berth. After concluding that Frescati was an implied third-party beneficiary of the
safe-berth clause, the Third Circuit held that the clause embodied an express
warranty of safety made without regard to the charterer’s diligence in selecting the
berth.

Held: The plain language of the parties’ safe-berth clause establishes a warranty of
safety. Pp. 5-16.
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(a) The Court’s analysis begins and ends with the text of the safe-berth clause.
As CARCO acknowledges, the clause imposes on the charterer a duty to select a
safe berth. And given the unqualified language of the clause, the charterer’s duty
is absolute: The charterer must designate a berth that is “safe” and that allows the
vessel to come and go “always” safely afloat. That absolute duty amounts to a war-
ranty of safety.

That the safe-berth clause does not expressly invoke the term “warranty” does
not alter the charterer’s duty under the safe-berth clause. It is well settled that
statements of material fact in a charter party are warranties, regardless of their label.
See, e.g., Davison v. Von Lingen, 113 U.S. 40, 49-50. Here, it is plain on the face
of the contract that the safe-berth clause sets forth a statement of “material” fact
regarding the condition of the berth selected by the charterer. The charterer’s
assurance of a safe berth is the entire root of the safe-berth clause, and crucially, it
is not subject to qualifications or conditions.

CARCO counters that the safe-berth clause merely imposes a duty of due
diligence in selecting a safe berth. But as a general rule, tort concepts like due
diligence have no place in contract analysis. Under basic precepts of contract law,
an obligor is strictly liable for a breach of contract, without regard to fault or
diligence. While parties are free to contract for limitations on liability, the parties
here contracted for no such thing: There is no language in the safe-berth clause even
hinting at due diligence. That omission is particularly notable in context, as the
parties expressly contracted for due-diligence limitations on liability elsewhere in
the charter party.

CARCO’s arguments about other clauses in the charter party do not counsel in
favor of a different result. The charter party’s “general exceptions clause,” which
limits the charterer’s liability for losses due to “perils of the seas,” does not apply
where, as here, another clause expressly provides for liability stemming from the
designation of an unsafe berth. Nor does a clause requiring Star Tankers to obtain
oil-pollution insurance relieve CARCO of liability under the safe-berth clause. The
pollution-insurance clause covers risks beyond those resulting from the selection
of an unsafe berth.

CARCO’s alternative interpretation of the safe-berth clause, as simply
requiring the charterer to pay any expenses resulting from the vessel master’s
refusal to enter an unsafe berth, is inapposite. Assuming that the charterer is liable
for expenses when the vessel master justifiably refuses to enter an unsafe berth, that
does not abate the scope of the charterer’s liability when a vessel in fact enters an
unsafe berth.

The dissent argues that reading the safe-berth clause to bind the charterer to a
warranty of safety would necessarily imply that the safe-berth clause creates
contradictory warranties of safety, one on the charterer and one on the vessel
master. Because that conflict cannot be, the dissent continues, the safe-berth clause
must not bind the charterer to a warranty of safety. The dissent’s conclusion does
not follow because the alleged conflict does not exist. Under the safe-berth clause,
the charterer has a duty to select a safe berth, while the vessel master has a duty to
load and discharge at the chosen safe berth. There is no tension between those two
duties. Pp. 5-12.

(b) CARCO’s arguments that other authorities have understood safe-berth
clauses differently lack foothold in the text of the safe-berth clause and are
otherwise unconvincing. For instance, CARCO relies on a leading admiralty
treatise that urges that safe-berth clauses ought not be interpreted as establishing a
warranty of safety because charterers are not always in the best position to know the
dangers attendant to a given berth. But whatever that treatise sought to prevail upon
courts to adopt as a prescriptive matter does not alter the plain meaning of the safe-
berth clause here.

Also unavailing is CARCO’s contention that Atkins v. Disintegrating Co., 18
Wall. 272, determined that safe-berth clauses do not embody a warranty of safety.
CARCO relies on a passing statement in Atkins that did not bear on this Court’s
ultimate holding that the vessel master in that case had waived the protection of the
safe-berth clause.

Finally, CARCO points out that the Fifth Circuit has held that a similarly
unqualified safe-berth clause merely imposed a duty of due diligence. Orduna S.
A. v. Zen-Noh Grain Corp., 913 F. 2d 1149. But the Fifth Circuit did not purport to
interpret the language of the safe-berth clause at issue in that case and instead relied
principally on tort law and policy considerations. The Second Circuit’s long line
of decisions interpreting the language of unqualified safe-berth clauses as
embodying an express warranty of safety is more consistent with traditional
contract analysis. See, e.g., Paragon Oil Co. v. Republic Tankers, S. A., 310 F. 2d
169. Pp. 12-16.

886 F. 3d 291, affirmed.

SOTOMAYOR, J., delivered the opinion of the Court, in which ROBERTS, C. J.,
and GINSBURG, BREYER, KAGAN, GORSUCH, and KAVANAUGH, JJ., joined.
THOMAS, J., filed a dissenting opinion, in which ALITO, J., joined.

))))))))))))))))))
JUSTICE SOTOMAYOR delivered the opinion of the Court.
In 2004, the M/T Athos I, a 748-foot oil tanker, allided1 with a nine-

ton anchor abandoned on the bed of the Delaware River. The anchor

punctured the tanker’s hull, causing 264,000 gallons of heavy crude
oil to spill into the river. As required by federal statute, respondents
Frescati Shipping Company—the Athos I’s owner—and the United
States covered the costs of cleanup. They then sought to reclaim those
costs from petitioners CITGO Asphalt Refining Company and others
(collectively CARCO), which had chartered the Athos I for the voyage
that occasioned the oil spill. According to Frescati and the United
States, CARCO had breached a contractual “safe-berth clause”
obligating CARCO to select a “safe” berth that would allow the Athos
I to come and go “always safely afloat.”

The question before us is whether the safe-berth clause is a
warranty of safety, imposing liability for an unsafe berth regardless of
CARCO’s diligence in selecting the berth. We hold that it is.

I

A
During the relevant period, the Athos I was the subject of a series

of contracts involving three parties: Frescati, Star Tankers, and
CARCO. Frescati owned the Athos I. Star Tankers, an operator of
tanker vessels, contracted with Frescati to charter the Athos I for a
period of time. CARCO then contracted with Star Tankers to
subcharter the Athos I for the inauspicious voyage resulting in the oil
spill.

Pertinent here is the subcharter agreement between Star Tankers
and CARCO. In admiralty, such contracts to charter a vessel are
termed “charter parties.” Like many modern charter parties, the
agreement between Star Tankers and CARCO was based on a
standard industry form contract. It drew essentially verbatim from a
widely used template known as the ASBATANKVOY form, named
after the Association of Ship Brokers & Agents (USA) Inc. (ASBA)
trade association that publishes it.

At the core of the parties’ dispute is a clause in the charter party
requiring the charterer, CARCO, to designate a safe berth at which the
vessel may load and discharge cargo. This provision, a standard
feature of many charter parties, is customarily known as a safe-berth
clause. The safe-berth clause here provides, as relevant, that “[t]he
vessel shall load and discharge at any safe place or wharf, . . . which
shall be designated and procured by the Charterer, provided the Vessel
can proceed thereto, lie at, and depart therefrom always safely afloat,
any lighterage being at the expense, risk and peril of the Charterer.”
Addendum to Brief for Petitioners 8a.2 The charter party separately re-
quires CARCO to direct the Athos I to a “safe por[t]” along the
Atlantic seaboard of the United States. Id., at 24a.

Pursuant to the charter party, CARCO designated as the berth of
discharge its asphalt refinery in Paulsboro, New Jersey, on the shore
of the Delaware River. In November 2004, the Athos I set out on a
1,900-mile journey from Puerto Miranda, Venezuela, to Paulsboro,
New Jersey, carrying a load of heavy crude oil. The vessel was in the
final 900-foot stretch of its journey when an abandoned ship anchor
in the Delaware River pierced two holes in the vessel’s hull. Much of
the Athos I’s freight drained into the river.

B
After the Exxon-Valdez oil spill in 1989, Congress passed the Oil

Pollution Act of 1990 (OPA), 104 Stat. 484, 33 U.S.C. §2701 et seq.,
to promote the prompt cleanup of oil spills. To that end, OPA deems
certain entities responsible for the costs of oil-spill cleanups, regard-
less of fault. §2702(a). It then limits the liability of such “responsible
part[ies]” if they (among other things) timely assist with cleanup
efforts. §2704. Responsible parties that comply with the statutory
conditions receive a reimbursement from the Oil Spill Liability Trust
Fund (Fund), operated by the Federal Government, for any cleanup
costs exceeding a statutory limit. §2708; see also §2704.

Although a statutorily responsible party must pay cleanup costs
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without regard to fault, it may pursue legal claims against any entity
allegedly at fault for an oil spill. §§2710, 2751(e). So may the Fund:
By reimbursing a responsible party, the Fund becomes subrogated to
the responsible party’s rights (up to the amount reimbursed to the
responsible party) against any third party allegedly at fault for the
incident. §§2712(f), 2715(a).

As owner of the Athos I, Frescati was deemed a “responsible party”
for the oil spill under OPA. Frescati worked with the U.S. Coast Guard
in cleanup efforts and covered the costs of the cleanup. As a result,
Frescati’s liability was statutorily limited to $45 million, and the Fund
reimbursed Frescati for an additional $88 million that Frescati paid in
cleanup costs.

C
Following the cleanup, Frescati and the United States each sought

recovery against CARCO: Frescati sought to recover the cleanup costs
not reimbursed by the Fund, while the United States sought to recover
the amount disbursed by the Fund. As relevant here, both Frescati and
the United States claimed that CARCO had breached the safe-berth
clause by failing to designate a safe berth, and thus was at fault for the
spill.

After a complicated series of proceedings—including a 41-day
trial, a subsequent 31-day evidentiary hearing, and two appeals—the
Court of Appeals for the Third Circuit found for Frescati and the
United States. The court first concluded that Frescati was an implied
third-party beneficiary of the safe-berth clause in the charter party
between CARCO and Star Tankers, thereby allowing the breach-of-
contract claims by Frescati and the United States to proceed against
CARCO. In re Frescati Shipping Co., 718 F. 3d 184, 200 (2013). The
court then held that the safe-berth clause embodied an express
warranty of safety “made without regard to the amount of diligence
taken by the charterer,” and that CARCO was liable to Frescati and the
United States for breaching that warranty. Id., at 203; In re Frescati
Shipping Co., 886 F. 3d 291, 300, 315 (2018) (case below).

We granted certiorari, 587 U.S. ___ (2019), to resolve whether the
safe-berth clause at issue here merely imposes a duty of diligence, as
the Fifth Circuit has held in a similar case, or establishes a warranty of
safety, as the Second Circuit has held in other analogous cases.
Compare Orduna S. A. v. Zen-Noh Grain Corp., 913 F. 2d 1149 (CA5
1990), with, e.g., Paragon Oil Co. v. Republic Tankers, S. A., 310 F.
2d 169 (CA2 1962). The former interpretation allows a charterer to
avoid liability by exercising due diligence in selecting a berth; the
latter imposes liability for an unsafe berth without regard to the care
taken by the charterer. Because we find it plain from the language of
the safe-berth clause that CARCO warranted the safety of the berth it
designated, we affirm the judgment of the Third Circuit.

II
Maritime contracts “must be construed like any other contracts: by

their terms and consistent with the intent of the parties.” Norfolk
Southern R. Co. v. James N. Kirby, Pty Ltd., 543 U.S. 14, 31 (2004)
[18 Fla. L. Weekly Fed. S1a]; see also 2 T. Schoenbaum, Admiralty
& Maritime Law §11:2, p. 7 (6th ed. 2018) (“[F]ederal maritime law
includes general principles of contract law”). “ ‘Where the words of
a contract in writing are clear and unambiguous, its meaning is to be
ascertained in accordance with its plainly expressed intent.’ ” M&G
Polymers USA, LLC v. Tackett, 574 U.S. 427, 435 (2015) [25 Fla. L.
Weekly Fed. S68a] (quoting 11 R. Lord, Williston on Contracts §30:6,
p. 108 (4th ed. 2012) (Williston)). In such circumstances, the parties’
intent “can be determined from the face of the agreement” and “the
language that they used to memorialize [that] agreement.” 11
Williston §30:6, at 97-98, 112-113. But “[w]hen a written contract is
ambiguous, its meaning is a question of fact, requiring a determination
of the intent of [the] parties in entering the contract”; that may involve

examining “relevant extrinsic evidence of the parties’ intent and the
meaning of the words that they used.” Id., §30:7, at 116-119, 124
(footnote omitted).

A
Our analysis starts and ends with the language of the safe-berth

clause. That clause provides, as relevant, that the charterer “shall . . .
designat[e] and procur[e]” a “safe place or wharf,” “provided [that]
the Vessel can proceed thereto, lie at, and depart therefrom always
safely afloat.” Addendum to Brief for Petitioners 8a. As even CARCO
acknowledges, the clause plainly imposes on the charterer at least
some “duty to select a ‘safe’ berth.” Brief for Petitioners 21. Given the
unqualified language of the safe-berth clause, it is similarly plain that
this acknowledged duty is absolute. The clause requires the charterer
to designate a “safe” berth: That means a berth “free from harm or
risk.” Webster’s Collegiate Dictionary 1030 (10th ed. 1994); see also
New Oxford American Dictionary 1500 (E. Jewell & F. Abate eds.
2001) (“safe” means “protected from or not exposed to danger or
risk”). And the berth must allow the vessel to come and go “always”
safely afloat: That means afloat “at all times” and “in any event.”
Webster’s Collegiate Dictionary, at 35; see also New Oxford Ameri-
can Dictionary, at 47 (“always” means “at all times; on all occasions”).
Selecting a berth that does not satisfy those conditions constitutes a
breach. The safe-berth clause, in other words, binds the charterer to a
warranty of safety.3

No matter that the safe-berth clause does not expressly invoke the
term “warranty.” It is well settled as a matter of maritime contracts that
“[s]tatements of fact contained in a charter party agreement relating to
some material matter are called warranties,” regardless of the label
ascribed in the charter party. 22 Williston §58.11, at 40-41 (2017); see
also Davison v. Von Lingen, 113 U.S. 40, 49-50 (1885) (a stipulation
going to “substantive” and “material” parts of a charter party forms “a
warranty”); Behn v. Burness, 3 B. & S. 751, 122 Eng. Rep. 281 (K. B.
1863) (“With respect to statements in a [charter party] descriptive of
. . . some material incident . . ., if the descriptive statement was in-
tended to be a substantive part of the [charter party], it is to be regarded
as a warranty”). What matters, then, is that the safe-berth clause
contains a statement of material fact regarding the condition of the
berth selected by the charterer.

Here, the safety of the selected berth is the entire root of the safe-
berth clause: It is the very reason for the clause’s inclusion in the
charter party. And crucially, the charterer’s assurance of safety is not
subject to qualifications or conditions. Under any conception of
materiality and any view of the parties’ intent, the charterer’s assur-
ance surely counts as material. That leaves no doubt that the safe-berth
clause establishes a warranty of safety, on equal footing with any other
provision of the charter party that invokes express warranty language.4

CARCO resists this plain reading of the safe-berth clause, arguing
instead that the clause contains an implicit limitation: The clause does
not impose “strict liability,” says CARCO, or “liability without regard
to fault.” Brief for Petitioners 23, 25. In effect, CARCO interprets the
safe-berth clause as imposing a mere duty of due diligence in the se-
lection of the berth. See Tr. of Oral Arg. 19-20 (arguing that
“[CARCO] did [its] due diligence” in “selecting the port or the
berth”); id., at 28 (suggesting that the safe-berth clause is constrained
“as a matter of due diligence in tort concepts”); Reply Brief 5, n. 3
(asserting that a charterer’s liability under the safe-berth clause
“should be addressed through . . . sources of la[w] such as tort law”).
But as a general rule, due diligence and fault-based concepts of tort
liability have no place in the contract analysis required here. Under
elemental precepts of contract law, an obligor is “liable in damages for
breach of contract even if he is without fault.” Restatement (Second)
of Contracts, p. 309 (1979) (Restatement (Second)). To put that
default contract-law principle in tort-law terms, “Contract liability is
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strict liability.” Ibid. (emphasis added); see also 23 Williston §63:8, at
499 (2018) (“Liability for a breach of contract is, prima facie, strict
liability”). What CARCO thus protests is the straightforward applica-
tion of contract liability to a breach of contract.

Although contract law generally does not, by its own force, limit
liability based on tort concepts of fault, parties are of course free to
contract for such limitations. See Restatement (Second), at 309
(obligor who wishes to avoid strict liability for breach may “limi[t] his
obligation by agreement”). Here, however, the safe-berth clause is
clear that the parties contracted for no such thing. CARCO does not
identify—nor can we discern—any language in the clause hinting at
“due diligence” or related concepts of “fault.” That omission is
particularly notable in context: Where the parties intended to limit
obligations based on due diligence elsewhere in the charter party, they
did so expressly. See Addendum to Brief for Petitioners 4a (providing
that the vessel “b[e] seaworthy, and hav[e] all pipes, pumps and heater
coils in good working order, . . . so far as the foregoing conditions can
be attained by the exercise of due diligence”); id., at 13a (relieving
vessel owner of responsibility for certain consequences of any
“unseaworthiness existing . . . at the inception of the voyage [that] was
discoverable by the exercise of due diligence”); id., at 41a (requiring
vessel owner to “exercise due diligence to ensure that [a drug and
alcohol] policy [onboard the vessel] is complied with”).5 That the
parties did not do so in the safe-berth clause specifically is further
proof that they did not intend for such a liability limitation to inhere
impliedly.6

Unable to identify any liability-limiting language in the safe-berth
clause, CARCO points to a separate “general exceptions clause” in the
charter party that exempts a charterer from liability for losses due to
“perils of the seas.” Id., at 14a. According to CARCO, the “general
exceptions clause” demonstrates that the parties did not intend the
safe-berth clause to impose liability for a “peri[l] of the seas” like an
abandoned anchor. That argument founders on a critical component
of the “general exceptions clause”: By its terms, it does not apply
when liability is “otherwise . . . expressly provided” in the charter
party. Ibid. The safe-berth clause, as explained above, expressly
provides for liability stemming from the designation of an unsafe
berth. The catchall “general exceptions clause” neither supersedes nor
overlays it.7

Likewise immaterial is another clause of the charter party that
requires Star Tankers to obtain oil-pollution insurance. According to
CARCO, that clause evidences the parties’ intent to relieve CARCO
of oil-spill liability under the safe-berth clause. But the oil-pollution
insurance that Star Tankers must obtain covers risks beyond simply
those attendant to the selection of an unsafe berth. And CARCO’s
reading of the insurance clause (as relieving CARCO of oil-spill
liability) does not square with its reading of the safe-berth clause (as
imposing such liability when CARCO fails to exercise due diligence).

Finally, CARCO offers an alternative interpretation of the safe-
berth clause that focuses on the vessel master’s right instead of the
charterer’s duty. This alternative interpretation proceeds from the
subclause specifying that the selected berth be one that the vessel may
“proceed thereto, lie at, and depart therefrom always safely afloat, any
lighterage [i.e., transfer of goods between vessels] being at the
expense, risk and peril of the Charterer.” Id., at 8a. On CARCO’s
reading, that subclause means that the vessel master has a right to
refuse entry into a berth that the master perceives to be unsafe, and the
charterer must pay any expenses resulting from the refusal. We have,
to be sure, recognized that similarly worded safe-berth clauses may
implicitly denote a vessel master’s right to refuse entry and the
charterer’s resultant obligation to bear the costs of that refusal. See
Mencke v. Cargo of Java Sugar, 187 U.S. 248 (1902); The Gazelle
and Cargo, 128 U.S. 474 (1888). But that a charterer may be liable for

expenses when a vessel master justifiably refuses to enter an unsafe
berth in no way abates the scope of the charterer’s liability when a ves-
sel in fact enters an unsafe berth. And a tacit recognition of a vessel
master’s right of refusal does not overwrite the safe-berth clause’s
express prescription of a warranty of safety.

The dissent, too, offers an alternative interpretation. It claims that
if the safe-berth clause binds the charterer to a warranty of safety, the
clause must bind the vessel master to effectively the same warranty—
due to the clause’s statement that “ ‘[t]he vessel shall load and
discharge at [a] safe place or wharf.’ ” Post, at 6 (quoting Addendum
to Brief for Petitioners 8a). Because that would “creat[e] contradictory
warranties of safety,” the dissent continues, the safe-berth clause must
not bind the charterer to a warranty of safety (or, apparently, impose
an obligation on the charterer at all). Post, at 7. This conclusion does
not follow because the conflict diagnosed by the dissent does not exist.

The safe-berth clause says that “[t]he vessel shall load and
discharge at any safe place or wharf, . . . which shall be designated and
procured by the Charterer.” Addendum to Brief for Petitioners 8a.
Plainly, that means that the “safe place or wharf . . . shall be designated
and procured by the Charterer.” Ibid. The vessel master’s duty is only
to “load and discharge” at the chosen safe berth. Ibid. (Not, as the
dissent urges, at any safe berth the vessel master so desires regardless
of the charterer’s contractually required selection. Post, at 6, n. 4.) On
its face, the vessel master’s duty creates no tension with the charterer’s
duty. And it strains common sense to insist (as the dissent does) that
the vessel master implicitly has a separate, dueling obligation regard-
ing the safety of the berth, when the clause explicitly assigns that
responsibility to the charterer. Post, at 6-7. Perhaps the dissent says it
best: We must “reject [this] interpretation that . . . ‘se[ts] up . . . two
clauses in conflict with one another.’ ” Post, at 6 (quoting
Mastrobuono v. Shearson Lehman Hutton, Inc., 514 U.S. 52, 64
(1995)).

We instead take the safe-berth clause at face value. It requires the
charterer to select a safe berth, and that requirement here amounts to
a warranty of safety.

B
CARCO’s remaining arguments point to authorities that have

purportedly construed safe-berth clauses to contain limitations on
liability. These arguments find no foothold in the language of the
charter party at issue here. And none is otherwise convincing.

CARCO asserts, for instance, that a leading admiralty treatise has
urged that safe-berth clauses ought not be interpreted as establishing
a warranty. See G. Gilmore & C. Black, Law of Admiralty §4-4, p.
205 (2d ed. 1975) (Gilmore & Black). Gilmore and Black’s position,
however, stemmed from their belief that vessel masters or vessel
owners are generally better positioned than charterers to bear the lia-
bility of an unsafe berth. See ibid. (reasoning that charterers “may
know nothing of the safety of ports and berths, and [are] much less
certain to be insured against” liability for losses stemming from an
unsafe berth).8 Gilmore and Black also acknowledged that, as of 1975,
many courts had not interpreted safe-berth clauses in the manner that
they proposed. See id., at 204, and n. 34a, 206, and n. 36. Whatever
Gilmore and Black sought to prevail upon courts to adopt as a
prescriptive matter does not alter the plain meaning of the safe-berth
clause here.

CARCO next contends that in Atkins v. Disintegrating Co., 18
Wall. 272 (1874), this Court acknowledged that safe-berth clauses do
not embody a warranty of safety. That greatly overreads Atkins. In that
case, this Court affirmed a District Court’s ruling that, although the
berth selected by the charterer was not safe, the vessel master had
“waived” the protection of the safe-berth clause. Atkins v. Fibre
Disintegrating Co., 2 F. Cas. 78, 79 (EDNY 1868); see Atkins, 18
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Wall., at 299. No one posits that the District Court’s waiver holding
has any significance in this case. CARCO, however, points to
language in the District Court’s opinion observing that the “safe”
berth referenced in the charter party “impl[ied one] which th[e] vessel
could enter and depart from without legal restraint, and without incur-
ring more than the ordinary perils of the seas.” Atkins, 2 F. Cas., at 79.
But the District Court’s remark—that a berth may be safe even if
certain perils lurk within—did not bear on its finding that the berth in
question was unsafe or its holding that the vessel master had “waived”
the protection of the safe-berth clause. When this Court approved of
the District Court’s “views” and “conclusions,” Atkins, 18 Wall., at
299, it did not adopt as controlling precedent—for all safe-berth
clauses going forward—an observation that was not controlling even
for the District Court.

Also misplaced is CARCO’s reliance on Orduna S. A., 913 F. 2d
1149. True, the Fifth Circuit there held that a similarly unqualified
safe-berth clause imposed a duty of due diligence. Id., at 1157. But in
so holding, the court did not purport to interpret the language of the
safe-berth clause at issue in that case. Id., at 1156-1157. Instead, it
looked principally to tort law and policy considerations. See, e.g., id.,
at 1156 (“requiring negligence as a predicate for the charterer’s
liability does not increase the risk that the vessel will be exposed to an
unsafe berth”); id., at 1157 (“no legitimate legal or social policy is
furthered by making the charterer warrant the safety of the berth it
selects”). Neither tort principles nor policy objectives, however,
override the safe-berth clause’s unambiguous meaning.

More consistent with traditional contract analysis is the Second
Circuit’s long line of decisions interpreting the language of unquali-
fied safe-berth clauses to embody an express warranty of safety. See,
e.g., Paragon Oil Co., 310 F. 2d, at 172-173 (“the express terms of
[the] contract” established a “warranty” obliging the charterer “to
furnish, not only a place which he believes to be safe, but a place
where the chartered vessel can discharge ‘always afloat’ ” (some
internal quotation marks omitted)); Park S. S. Co. v. Cities Serv. Oil
Co., 188 F. 2d 804, 805-806 (CA2 1951) (“the natural meaning of
‘safe place’ is a place entirely safe, not an area only part of which is
safe,” and “the charter party was an express assurance that the berth
was safe”); Cities Serv. Transp. Co. v. Gulf Refining Co., 79 F. 2d 521
(CA2 1935) (per curiam) (the “charter party was itself an express
assurance . . . that at the berth ‘indicated’ the ship would be able to lie
‘always afloat’ ”). Those decisions, which focused on the controlling
contract language, all point in the same direction: When the language
of a safe-berth clause obliges a charterer to select a safe berth without
qualifying the charterer’s duty or the assurance of safety that language
establishes a warranty. That aligns with our decision today.9

III
We conclude that the language of the safe-berth clause here

unambiguously establishes a warranty of safety, and that CARCO has
identified “no reason to contravene the clause’s obvious meaning.”
Kirby, 543 U.S., at 31-32. We emphasize, however, that our decision
today “does no more than provide a legal backdrop against which
future [charter parties] will be negotiated.” Id., at 36. Charterers
remain free to contract around unqualified language that would
otherwise establish a warranty of safety, by expressly limiting the
extent of their obligations or liability.

*    *    *
For the foregoing reasons, we conclude that the plain language of

the safe-berth clause establishes a warranty of safety and therefore
affirm the judgment of the Third Circuit.

It is so ordered.
))))))))))))))))))

1An allision is “[t]he contact of a vessel with a stationary object such as an anchored
vessel or a pier.” Black’s Law Dictionary 94 (11th ed. 2019).

2The parties agree that the safe-berth clause also encompasses what is often referred
to as a “safe-port clause.” The safe-port clause here provides that “[t]he vessel . . . shall,
with all convenient dispatch, proceed as ordered to Loading Port(s) named . . ., or so
near thereunto as she may safely get (always afloat), . . . and being so loaded shall
forthwith proceed, . . . direct to the Discharging Port[s], or so near thereunto as she may
safely get (always afloat), and deliver said cargo.” Addendum to Brief for Petitioners
4a. The parties do not dispute that the two clauses should be read in conjunction.

3The central pillar of the dissent is that the safe-berth clause merely bestows upon
the charterer “the right to ‘designat[e]’ the place of discharge,” and thus apparently
creates no duty to select a safe berth (much less a warranty of safety). Post, at 2 (opinion
of THOMAS, J.) (quoting Addendum to Brief for Petitioners 8a; emphasis added); see
also post, at 3 (“the charterer has a right of selection”). That sidesteps the safe-berth
clause’s plain terms, which prescribe that the charterer “shall . . . designat[e] and
procur[e]” a “safe place or wharf.” Addendum to Brief for Petitioners 8a (emphasis
added). As we have said before, “the word ‘shall’ usually connotes a requirement.”
Kingdomware Technologies, Inc. v. United States, 579 U.S. ___, ___ (2016) [26 Fla.
L. Weekly Fed. S254a] (slip op., at 9); see also, e.g., Lexecon Inc. v. Milberg Weiss
Bershad Hynes & Lerach, 523 U.S. 26, 35 (1998). The text thus forecloses the dissent’s
permissive view that the charterer merely has an elective “right” to select a berth of
discharge but no duty to do so. And even CARCO disclaims that atextual position. See
Brief for Petitioners 21.

4Because the materiality of the charterer’s assurance of safety is plain on the face
of the charter party, the specific materiality issue here raises no question of fact for a
jury to resolve. That is not to say that the materiality of a statement in a charter party is
always a question of law. Nor does the materiality analysis here bear on wholly
different materiality inquiries. For not all questions of materiality are alike: Sometimes
materiality is a question of law. See, e.g., 30 Williston §75:30, at 108 (whether an
alteration of a contract is material). Other times, it involves factual determinations
uniquely suited for a jury. See, e.g., TSC Industries, Inc. v. Northway, Inc., 426 U.S.
438, 450 (1976) (whether a company’s misstatements to the public are material for
securities-fraud purposes). The dissent’s insistence that materiality is a question of fact
“ ‘in other contexts’ ”—such as securities fraud—thus is inapposite. Post, at 8 (quoting
United States v. Gaudin, 515 U.S. 506, 512 (1995)).

5It also bears mention that many other industry form charter parties—not selected
by CARCO and Star Tankers—explicitly limit the liability that may flow from a
charterer’s selection of a berth. See, e.g., 2E J. Force & L. Lambert, Benedict on
Admiralty, ch. XXVII, §27-567 (rev. 7th ed. 2019) (INTERTANKVOY form specifies
that “[c]harterers shall exercise due diligence to ascertain that any places to which they
order the vessel are safe for the vessel and that she will lie there always afloat”).

6After all, language that limits liability is necessary to overcome the default rule of
strict liability for contractual breach. Supra, at 8-9. That stands in contrast to the
established principle that charter parties can, at least in the circumstances here, create
warranties without invoking express warranty language. Supra, at 7-8. The dissent
overlooks this distinction when it claims that the absence of express warranty language
in the safe-berth clause and the presence of it elsewhere in the charter party imply that
no warranty may be found here. Post, at 4.

7At oral argument, CARCO urged that the abandoned anchor was not only “a peril
of the sea” but also “an abnormal occurrence.” Tr. of Oral Arg. 28-29. CARCO’s
“abnormal occurrence” argument appears to rest on a recent decision by the Supreme
Court of the United Kingdom interpreting a safe-berth clause not to impose liability if
an “abnormal occurrence” rendered the selected berth unsafe. See Gard Marine &
Energy Ltd. v. China Nat. Chartering Co., [2017] UKSC 35 (The Ocean Victory). In
its opening brief to this Court, however, CARCO did not cite The Ocean Victory or
argue that the abandoned anchor here constituted an “abnormal occurrence.”

8The dissent’s claim that Gilmore and Black looked to “ ‘the very words of the usual
clauses,’ ” post, at 3, n. 1 (quoting Gilmore & Black §4-4, at 204), relies on a discussion
not of the charterer’s obligation under the safe-berth clause but of the vessel master’s
lack of such obligation, Gilmore & Black §4-4, at 204-205. At most, Gilmore and Black
“suggested” that interpreting safe-berth clauses to relieve vessel masters of any obli-
gation to enter an unsafe berth “might easily be read to contradict” any “affirmative
liability” on the part of the charterer “in case of mishap.” See id., §4-4, at 205. But that
supposition is at odds with the language of the safe-berth clause here, which (as even
CARCO acknowledges) plainly contemplates at least some liability for the charterer’s
designation of an unsafe berth. Supra, at 6-7, and n. 3, 8. And as explained, a vessel
master’s ability to refuse entry into an unsafe berth does not logically or textually
diminish a charterer’s liability when the vessel master in fact enters an unsafe berth
selected by the charterer. Supra, at 11.

9The parties also dispute whether the prevailing industry usage of safe-berth clauses
supports reading the safe-berth clause here as a warranty or as a promise of due
diligence. Because the express language of the safe-berth clause is susceptible to only
one meaning, we need not address these arguments.

))))))))))))))))))
JUSTICE THOMAS, with whom JUSTICE ALITO joins,

dissenting.
The majority concludes that the safe-berth clause in the contract at

issue unambiguously created a warranty of safety by the charterer.
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Although this interpretation provides a clear background rule for the
maritime industry to contract against, it is the wrong rule and finds no
basis in the contract’s plain text. I would hold that the plain language
of the safe-berth clause contains no warranty of safety and remand for
factfinding on whether industry custom and usage establish such a
warranty in this case. Accordingly, I respectfully dissent.

I
In 2001, Star Tankers Inc. (Star) entered into a voyage charter party

with CITGO Asphalt Refining Company (CARCO). That contract
included a safe-berth clause that provided:

“SAFE BERTHING—SHIFTING. The vessel shall load and
discharge at any safe place or wharf, or alongside vessels or lighters
reachable on her arrival, which shall be designated and procured by
the Charterer, provided the Vessel can proceed thereto, lie at, and
depart therefrom always safely afloat, any lighterage being at the
expense, risk and peril of the Charterer.” Addendum to Brief for
Petitioners 8a.

I agree with the majority that we must interpret the safe-berth clause
“by [its] terms and consistent with the intent of the parties.” Norfolk
Southern R. Co. v. James N. Kirby, Pty Ltd., 543 U.S. 14, 31 (2004)
[18 Fla. L. Weekly Fed. S1a]. Unlike the majority, however, I
conclude that the plain meaning of the safe-berth clause does not
include a warranty of safety.

A
The safe-berth clause sets out the rights and obligations of the

vessel master and the charterer. The clause requires the vessel master
to “load and discharge at [a] safe place or wharf,” but it also gives the
master the right to refuse to proceed if the vessel cannot “lie at, and
depart therefrom always safely afloat.” Addendum to Brief for
Petitioners 8a. The charterer has the right to “designat[e]” a “safe
place or wharf” for discharge. Ibid. That right, however, must be
exercised by the charterer, see ibid. (using mandatory language), and
the act of designation must be made in good faith, see Restatement
(Second) of Contracts §205 (1979). The right to designate is limited
to places that the vessel can reach, with the charterer bearing the
“expense, risk and peril” of any “lighterage” (i.e., transfer of cargo by
means of another vessel) resulting from its selection. Addendum to
Brief for Petitioners 8a. As the leading admiralty treatise succinctly
explains, the safe-berth clause provides that “if the port or the berth is
unsafe, the master is excused from taking his ship in, and the charterer
must bear the extra expense . . . entailed by [a proper] refusal” of its
selected place of discharge. G. Gilmore & C. Black, Law of Admiralty
§4-4, p. 204 (2d ed. 1975).1

This reading is consistent with this Court’s prior decisions. The
Court has interpreted safe-berth clauses as providing a limit on the
“right to select a dock.” Mencke v. Cargo of Java Sugar, 187 U.S. 248,
253 (1902); see also The Gazelle and Cargo, 128 U.S. 474, 485-486
(1888) (holding that the right of selection is limited by the terms of the
contract). And it has concluded that, if a charterer selects a place of
discharge that cannot be safely reached, the charterer is liable for
lighterage expenses. Mencke, 187 U.S., at 253-254.

Thus, under the plain language of the safe-berth clause, the vessel
master has a duty of discharge and right of refusal, while the charterer
has a right of selection and duty to pay for lighterage.

B
The majority does not disagree that the safe-berth clause confers

these duties and rights. Quite the opposite. It recognizes our prece-
dents as embracing this understanding. Ante, at 11. The majority
concludes, however, that in addition to the rights of selection and
refusal, the language of the safe-berth clause “unambiguously”
establishes a warranty of safety by the charterer. Ante, at 15. With this,
I cannot agree.

1
The majority first concludes that the safe-berth clause contains an

“express prescription of a warranty of safety.” Ante, at 11; see also
ante, at 6. This assertion finds no support whatsoever in the plain
language of the clause.

First of all, the contract between Star and CARCO contains no
express warranty of safety by the charterer, though the parties
repeatedly used express language to create warranties elsewhere in the
contract. See Addendum to Brief for Petitioners 26a (“Charterer’s
warrant . . .”), 30a (“Owners warrant . . .”), ibid. (“Owner warrants
. . .”), 31a (“Owner warrants . . .”), 41a (“Owner warrants . . .”), 42a
(“Owner warrants . . .”), 43a (“Owner warrants . . .”), 44a (“Owner
warrants . . .”), 45a (“Owner warrants . . .”). In contrast, they did not
state that the charterer “warrants” the safety of the place of discharge
in the safe-berth clause. As the majority obliquely recognizes—when
trying to rebut a different argument—“[t]hat omission is particularly
notable in context: Where the parties intended to [create warranties]
elsewhere in the charter party, they did so expressly.” Ante, at 9. “That
the parties did not do so in the safe-berth clause specifically is . . .
proof that they did not intend for such a . . . limitation to inhere
impliedly.” Ante, at 9-10.2

But even setting aside this evidence of the parties’ intent (as the
majority does), the safe-berth clause contains no language that can be
construed to create a warranty of safety. Nor does the clause so much
as suggest that the charterer is liable for all damages arising out of
unsafe port conditions. In fact, the trade association that promulgated
the ASBATANKVOY form used in this case specifically acknowl-
edged that the language of “the clause does not specify whether the
charterer absolutely warrants the safety of the berth.” Brief for
Maritime Law Association of the United States and the Association of
Ship Brokers & Agents (USA) Inc. as Amici Curiae on Pet. for Cert.
19 (emphasis added).

Notwithstanding this, the majority states that the clause “requires
the charterer to designate a ‘safe’ berth” and that requirement “binds
the charterer to a warranty of safety.” Ante, at 6. But certainly not
every obligation in a contract is a warranty. See Brooks, Tarlton,
Gilbert, Douglas & Kressler v. United States Fire Ins. Co., 832 F. 2d
1358, 1375, n. 14 (CA5 1987). Parties often agree to obligations that
govern only their conduct without making any assurances as to an
ultimate result. For example, “[a] promise to repair parts of [a]
powertrain for six years is a promise that the manufacturer will behave
in a certain way, not a warranty that the vehicle will behave in a certain
way.” Cosman v. Ford Motor Co., 285 Ill. App. 3d 250, 257, 674 N.
E. 2d 61, 66 (1996). The majority does not confront, or even acknowl-
edge, this distinction. Instead, it indifferently conflates a duty to take
a certain action—“designat[e]” a wharf understood to be safe—with
a warranty guaranteeing a certain result—the ultimate safety of the
berth.3

By conflating an action with an outcome, the majority converts
every obligation tangentially related to safety into a warranty of
safety. Consider the contract in this case, for example. If the language
stating that the charterer “shall . . . designat[e] and procur[e]” a “safe
place or wharf” creates a warranty of safety, then so does the language
stating that “[t]he vessel shall load and discharge at [a] safe place or
wharf.” Addendum to Brief for Petitioners 8a. There is no textual
reason that an obligation to “designat[e]” is any different from an
obligation to “discharge.” Ibid. And policy-based rationalizations
cannot justify a distinction because “[n]either tort principles nor
policy objectives . . . override the safe-berth clause’s unambiguous
meaning.” Ante, at 14. Thus, employing the majority’s approach, the
safe-berth clause contains two competing warranties of safety—one
from the charterer and one from the vessel master—that could impose
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conflicting obligations.4 Courts typically avoid construing contracts
in such a manner. See Mastrobuono v. Shearson Lehman Hutton, Inc.,
514 U.S. 52, 64 (1995) (rejecting an interpretation that the Court be-
lieved “se[t] up . . . two clauses in conflict with one another”); United
States v. Pielago, 135 F. 3d 703, 710 (CA11 1998) (“It is a cardinal
principle of contract law that no term of a contract should be construed
to be in conflict with another unless no other reasonable construction
is possible”). Setting aside this contract, the majority makes no
attempt to limit its expansive interpretive approach or provide the
barest of explanation as to why all obligations that involve the word
“safe” should not be construed as warranties of safety.

In a contract replete with express language creating warranties, I
would not construe the plain language of the safe-berth clause as
indirectly creating contradictory warranties of safety. And I certainly
cannot agree with the majority’s conclusion that the safe-berth clause
“unambiguously” establishes a warranty of safety by the charterer.
Ante, at 15.

2
Perhaps recognizing the weakness of its assertion that the safe-

berth clause contains a duty or warranty of safety, the majority pivots
to an independent legal theory. It claims that the safe-berth clause
constitutes a material statement of fact and therefore creates a
warranty. Ante, at 7. The majority’s invocation of this theory is
puzzling, to say the least.

As an initial matter, this issue was not preserved in the Court of
Appeals, which, understandably, did not address the question. In re
Frescati Shipping Co., Ltd., 718 F. 3d 184, 200-203 (CA3 2013). Nor
was the issue developed before this Court. All we have before us is
one conclusory paragraph in the United States’ brief. See Brief for
United States 25. Accordingly, I would decline to address this un-
preserved and undeveloped issue.

Even setting aside forfeiture, the majority’s analysis is question-
able in multiple respects. First, the majority asserts that “the safe-berth
clause contains a statement of material fact regarding the condition of
the berth selected by the charterer.” Ante, at 7. Not so. The safe-berth
clause says nothing about the safety of the port actually selected by
CARCO (the Paulsboro berth), or any specific berth for that matter. It
states only that the charter “shall . . . designat[e]” a place or wharf. The
majority infers from CARCO’s selection of the Paulsboro berth that
CARCO believed the place or wharf was safe. But that is not a state-
ment of fact; it is an inference. I hesitate to equate the two without
briefing on the issue, or even a single example of a court adopting this
approach.

Second, even assuming the safe-berth clause contains a statement
of fact, it is not clear that the Court is in a position to decide whether
that statement of fact is “material.” Many jurisdictions appear to treat
materiality as a question of fact when determining whether a statement
creates a warranty. Royal Bus. Machines, Inc. v. Lorraine Corp., 633
F. 2d 34, 43 (CA7 1980) (“Whether a seller affirmed a fact or made a
promise amounting to a warranty is a question of fact reserved for the
trier of fact”); McDonnell Douglas Corp. v. Thiokol Corp., 124 F. 3d
1173, 1176 (CA9 1997) (“Whether the seller’s representations formed
part of the basis of the parties’ bargain is a question of fact”); Crothers
v. Cohen, 384 N. W. 2d 562, 563 (Minn. App. 1986) (“Whether a
given representation constitutes a warranty is ordinarily a question of
fact for the jury”); General Supply & Equip. Co. v. Phillips, 490 S. W.
2d 913, 917 (Tex. Civ. App. 1972) (citing cases from Illinois, Iowa,
Alabama, and Ohio). And “our cases have recognized in other
contexts that the materiality inquiry, involving as it does ‘delicate
assessments of the inferences a “reasonable [decisionmaker]” would
draw from a given set of facts and the significance of those inferences
to him, . . . [is] peculiarly on[e] for the trier of fact.’ ” United States v.

Gaudin, 515 U.S. 506, 512 (1995). Although this Court has relied on
factual findings to support a materiality conclusion, Davison v. Von
Lingen, 113 U.S. 40, 50 (1885), I am not aware of a case in which this
Court has treated the materiality inquiry as a pure question of law
without relying on any factual findings whatsoever. Again, without
briefing on this issue, I would hesitate to depart, without explanation,
from the approach taken by many courts throughout the country.

Third, assuming the contract contains a statement of fact regarding
the safety of the berth and further assuming that materiality is a
question of law, I am unpersuaded by the majority’s materiality
analysis. Materiality must turn at least in part on a statement’s
“tendency to induce the making of the contract.” 22 R. Lord, Williston
on Contracts §58.11, p. 41 (4th ed. 2017). The majority’s opinion says
nothing about that (likely fact-driven) question. It first states that the
safety of the selected berth is “the entire root of the safe-berth clause”
and “the very reason for the clause’s inclusion.” Ante, at 7. Even
accepting the majority’s interpretation, merely proving that a
statement is included in a contract does not mean that it is material. If
that were the law, then every statement in a contract would be material
and therefore constitute a warranty. That cannot be right. The majority
next concludes that “[u]nder any conception of materiality and any
view of the parties’ intent, the charterer’s assurance [of safety with no
conditions] surely counts as material.” Ibid. But what is the basis for
this conclusion? The majority’s experience negotiating maritime
contracts? It defies reality to assert that a standard provision in a form
contract—which has been subject to different interpretations for
nearly three decades—induced every single vessel master using that
form contract to enter into the agreement. We should recognize this
for what it is: an unsupported judicial pronouncement on a question of
fact.

The majority’s attempt to shore up its analysis with its alternative
statement-of-fact theory makes no difference to the outcome of this
case, because the majority erroneously holds that the safe-berth clause
contains an absolute duty that was breached. See ante, at 6; supra, at
3-7. But its unreasoned dicta will undoubtedly cause problems for
lower courts and parties in the future.

II
The lack of unambiguous language creating a warranty of safety in

the safe-berth clause does not end our inquiry. “ ‘In this endeavor, as
with any other contract, the parties’ intentions control.’ ” M&G
Polymers USA, LLC v. Tackett, 574 U.S. 427, 435 (2015) [25 Fla. L.
Weekly Fed. S68a] (quoting Stolt-Nielsen S. A. v. AnimalFeeds Int’l
Corp., 559 U.S. 662, 682 (2010) [22 Fla. L. Weekly Fed. S269a]); see
also ante, at 5-6. The vessel’s owner and the United States argue that,
setting aside the plain meaning of the contract’s text, longstanding
industry custom supports interpreting the safe-berth clause as a
warranty of safety. I would remand for factfinding on this issue.

Under both “general maritime law” and ordinary principles of
contract interpretation, evidence of an established “custom and usage”
can be used as an aid to “determin[e] the parties’ intent” and the
meaning of the language included in the contract. Stolt-Nielsen, 559
U.S., at 674, n. 6 (internal quotation marks omitted); see also U. C. C.
§1-303 Comment 3 (2017); Restatement (Second) of Contracts §220.
But “the existence and scope of a particular usage is usually a question
of fact.” Sun Oil Co. v. Wortman, 486 U.S. 717, 732, n. 4 (1988); see
also U. C. C. §1-303(c); Restatement (Second) of Contracts §219,
Comment a; §222(2). Here, we have no factual findings from the
District Court to support a custom-or-usage argument. Such findings
seem particularly necessary in this case: “A trade usage can of course
be confined to a particular geographical area,” 5 M. Kniffin, Corbin
on Contracts §24.13, p. 110 (J. Perillo ed., rev. 1998), and different
areas of the country appeared to have different understandings of the
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safe-berth clause at the time of contracting. See ante, at 5 (recognizing
Circuit split); Brief for North American Export Grain Association as
Amicus Curiae 9 (stating that in “New Orleans . . . safe-berth clauses
are understood to impose due diligence obligations”). Accordingly,
I would remand for factual findings on the question whether the
parties entered into the charter party with knowledge of an established
custom or usage.

*    *    *
I appreciate the majority’s desire to interpret the safe-berth clause

in a manner that provides clarity to the maritime industry. The plain
meaning of the contract’s text, however, does not support the major-
ity’s interpretation. Fortunately, the majority’s opinion applies only
to this specific contract, and its assertions regarding a material state-
ment of fact are but dicta. Because I would reverse the judgment of the
Court of Appeals and remand for further proceedings, I respectfully
dissent.
))))))))))))))))))

1The majority states that the views of Gilmore and Black “stemmed from their
belief that vessel masters or vessel owners are generally better positioned than
charterers to bear the liability of an unsafe berth.” Ante, at 13. While the treatise does
contain policy-based arguments, it also looks to “the very words of the usual clauses”
to conclude that the master’s clear textual right to refuse to enter an unsafe port “might
easily be read to contradict” an interpretation of a safe-berth clause that “creat[es] an
affirmative liability of charterer to ship, in case of mishap.” Gilmore & Black, Law of
Admiralty §4-4, at 204-205. Gilmore and Black’s review of safe-berth clauses contains
just as much, if not more, analysis of the text than the conclusory assertions of the
majority. See ante, at 6.

2Attempting to avoid the inconsistent application of its own principle, the majority
claims there is a distinction between language limiting liability and language creating
liability. Ante, at 10, n. 6. In the majority’s view, express language is “necessary” to
limit liability, but the parties can create warranty liability in numerous ways. Ibid. Even
assuming that is correct, it does not negate the proof of the parties’ intent here. The
majority can point to no example of the parties “creat[ing] warranties without invoking
express warranty language” in this contract. Ibid. By contrast, the contract contains no
fewer than nine clauses using express language to create a warranty. The commonsense
conclusion is that, when the parties intended to create a warranty, they used express
language to do so.

3I am skeptical that the phrase “place or wharf” can be read to include the entire
berth. But CARCO failed to develop any argument related to the scope of this phrase,
so I do not address the issue.

4To support its assertion that no conflict exists, the majority rewrites the text of the
safe-berth clause. The majority asserts that “[t]he vessel master’s duty is only to ‘load
and discharge’ at the chosen safe berth.” Ante, at 12 (emphasis added). But that is not
what the clause says. The safe-berth clause states: “The vessel shall load and discharge
at any safe place or wharf.” Addendum to Brief for Petitioners 8a (emphasis added).
And, by requiring the charterer to pay for lighterage expenses resulting from the
designation of an unsafe port, the clause specifically contemplates the vessel master
declining to discharge at a place or wharf that is not safe. Ibid.; see also Mencke v.
Cargo of Java Sugar, 187 U.S. 248, 253 (1902) (requiring the charterer to pay
lighterage expenses where vessel discharged at a location other than the chosen berth).
The “which” clause in the provision—“which shall be designated and procured by the
Charterer”—modifies “place or wharf,” creating a separate obligation for the charterer.
Addendum to Brief for Petitioners 8a. That separate obligation, however, does not
negate the express obligation imposed on the vessel. Ibid. (emphasis added).

*        *        *
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robbery can be committed by a threat to per-
son or property, the statute is too broad to
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Guidelines elements clause definition or as an
enumerated robbery or extortion offense—
Because a person can commit Hobbs Act rob-
bery without using, attempting to use, or
threatening to use physical force “against the
person of another,” Hobbs Act robbery does
not satisfy the elements clause, which requires
that force be directed at a person—By its
terms, Hobbs Act robbery statute may be
violated by using, attempting to use, or threat-
ening to use force against a person’s property,
even when that property is not physically
proximate to the robbery victim—Hobbs Act
robbery is not a categorical match for the
enumerated offense of robbery because it can
be violated with threats of force to property,
which do not necessarily create a danger to the
person—Because Hobbs Act robbery can be
committed by a threat to property alone, it
does not satisfy the Guidelines definition of
extortion, which excludes fear or threats of
harm to property—Career offender sentences
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UNITED STATES OF AMERICA, Plaintiff-Appellee, v.
MARLON EASON, Defendant-Appellant. 11th Circuit. Case
No. 16-15413. UNITED STATES OF AMERICA, Plaintiff-
Appellee, v. CARLTON STYLES, Defendant-Appellant. Case
No. 16-17796. UNITED STATES OF AMERICA, Plaintiff-
Appellee, v. JEFFREY LAMOT LAWSON, Defendant-
Appellant. Case No. 18-12848. March 24, 2020. Appeals from
the U.S. District Court for the Southern District of Florida
(Nos. 0:15-cr-60330-WPD-2, 0:16-cr-60139-BB-1, 1:17-cr-
20826-KMW-1).

(Before JORDAN, JILL PRYOR and
WALKER,* Circuit Judges.)

(JILL PRYOR, Circuit Judge.) These consoli-
dated direct criminal appeals each present the
same issue: whether a conviction for Hobbs Act
robbery qualifies as a “crime of violence” under
the Sentencing Guidelines, U.S.S.G. § 4B1.2(a).
After careful review, and with the benefit of oral
argument, we conclude that the answer is no. We
therefore vacate each defendant’s sentence and
remand for further proceedings consistent with
this opinion.

I. BACKGROUND
The advisory Sentencing Guidelines contain a

sentencing enhancement for a defendant who
qualifies as a “career offender.” U.S.S.G. §
4B1.1(a). A defendant is a career offender if he
meets three criteria: (1) he is at least 18 at the time

of the offense of conviction; (2) the “offense of
conviction is a felony that is either a crime of
violence or a controlled substance offense”; and
(3) “the defendant has at least two prior felony
convictions of either a crime of violence or a
controlled substance offense.” Id. The Guidelines
define “crime of violence” to mean “any offense
under federal or state law, punishable by impris-
onment for a term exceeding one year,” that either
(1) “has an element the use, attempted use, or
threatened use of physical force against the person
of another”—a definition known as the “elements
clause”1—or (2) is one of a number of listed
offenses in the “enumerated offenses clause,”
which includes robbery and extortion. Id. §
4B1.2(a). In this case, we examine whether a
conviction for Hobbs Act robbery in violation of
18 U.S.C. § 1951(a) satisfies the Guidelines’
“crime of violence” definition under either clause.

A person commits Hobbs Act robbery when
he:

obstructs, delays, or affects commerce or
movement of any article or commodity in
commerce, by robbery or extortion or attempts
or conspires so to do, or commits or threatens
physical violence to any person or property in
furtherance of a plan or purpose to do any-
thing in violation of this section.

18 U.S.C. § 1951(a). “Robbery” under the Hobbs
Act is defined as:

the unlawful taking or obtaining of personal
property from the person or in the presence of
another, against his will, by means of actual or
threatened force, or violence, or fear of injury,
immediate or future, to his person or property,
or property in his custody or possession, or the
person or property of a relative or member of
his family or of anyone in his company at the
time of the taking or obtaining.

Id. § 1951(b)(1).
Marlon Eason pled guilty to one count of

Hobbs Act robbery. Eason had prior convictions,
all in Florida, for strong arm robbery, attempted
strong arm robbery, and resisting an officer with
violence. A probation officer classified Eason as
a career offender based in part on his Hobbs Act
robbery conviction. Eason objected, arguing that
his Hobbs Act robbery conviction was not a crime
of violence; the district court overruled the objec-
tion and sentenced him as a career offender.

The other two defendants’ stories are similar.
Carlton Styles also pled guilty to one count of
Hobbs Act robbery. Based on his previous con-
victions in Florida for robbery, Styles was classi-
fied as a career offender. Although Styles ob-
jected to the use of his Hobbs Act robbery convic-
tion as a basis for a career offender enhancement,
the district court overruled his objection and
sentenced him as a career offender.

A jury found Jeffrey Lawson guilty of, among
other offenses, Hobbs Act robbery. Based in part

on this conviction, a probation officer classified
Lawson as a career offender. Lawson objected to
the categorization of his Hobbs Act robbery
conviction as a crime of violence under the career
offender guideline, but the district court overruled
his objection and sentenced him as a career of-
fender.

Eason, Styles, and Lawson each appeal their
sentences. This Court consolidated their cases for
oral argument.

II. DISCUSSION
On appeal the defendants argue that Hobbs

Act robbery does not qualify as a crime of vio-
lence under U.S.S.G. § 4B1.2(a). Specifically,
they argue that because the offense can be com-
mitted by a threat to person or property, the statute
is too broad to qualify as a crime of violence either
under the elements clause or as an enumerated
robbery or extortion offense.2 The defendants
emphasize that every circuit to have squarely
addressed this issue has agreed that Hobbs Act
robbery is not a crime of violence under §
4B1.2(a). We agree with the defendants and our
sister circuits.3

By now our analytical framework for deciding
whether an offense qualifies as a crime of violence
is familiar. We apply a categorical approach to
answer this question, looking to the statutory
definition of the offense rather than at the particu-
lar facts underlying the defendant’s conviction.
See Taylor v. United States, 495 U.S. 575, 600
(1990); United States v. Davis, 875 F.3d 592, 597
(11th Cir. 2017) [27 Fla. L. Weekly Fed. C368a].
Applying the framework to this case, we compare
the scope of the conduct covered by the elements
of Hobbs Act robbery with the definitions of
“crime of violence” in U.S.S.G. § 4B1.2(a). “[I]f
the statute sweeps more broadly” than the §
4B1.2(a) definition, then any Hobbs Act robbery
conviction “cannot count” as a crime of violence.
Descamps v. United States, 570 U.S. 254, 261
(2013) [24 Fla. L. Weekly Fed. S343a]. “Because
we examine what [a Hobbs Act robbery] convic-
tion necessarily involved, not the facts underlying
[each] case, we must presume that the [defen-
dants’] convictions rested upon nothing more than
the least of the acts criminalized, and then deter-
mine whether even those acts are encompassed
by” the crime of violence definition. Moncrieffe v.
Holder, 569 U.S. 184, 190-91 (2013) [24 Fla. L.
Weekly Fed. S160a] (alterations adopted) (inter-
nal quotation marks omitted).

The government defends the defendants’
career offender sentences on two grounds. First,
the government argues that Hobbs Act robbery
satisfies the elements clause definition of crime of
violence. Second, the government contends that
Hobbs Act robbery qualifies as the enumerated
offenses of robbery and extortion. See United
States v. O’Connor, 874 F.3d 1147, 1150 (10th
Cir. 2017) (“Although Mr. O’Connor’s underly-
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ing conviction was for Hobbs Act robbery, we
nevertheless must determine whether the convic-
tion could fall within any of the enumerated
offenses.”). We address these arguments in turn.

1. The Elements Clause
The government first defends the defendants’

career offender enhancements on the ground that
Hobbs Act robbery satisfies § 4B1.2(a)’s elements
clause. We are unpersuaded.

To apply the categorical approach to the
elements clause, we consider whether the Hobbs
Act robbery statute criminalizes only conduct that
“has as an element the use, attempted use, or
threatened use of physical force against the person
of another.” U.S.S.G. § 4B1.2(a)(1). By its terms,
the Hobbs Act robbery statute—which can be
violated with threats of force to “person or prop-
erty,” 18 U.S.C. § 1951(b)(1) (emphasis added),
is broader than the Guidelines’ elements clause
definition. Because a person can commit Hobbs
Act robbery without using, attempting to use, or
threatening to use physical force “against the
person of another,” Hobbs Act robbery does not
satisfy the elements clause. In reaching this con-
clusion, we join the only two circuit courts that
have squarely considered the issue. See United
States v. Camp, 903 F.3d 594, 600-04 (6th Cir.
2018), cert. denied, 139 S. Ct. 845 (2019);
O’Connor, 874 F.3d at 1153-58.4

The government nonetheless argues that these
circuits ruled incorrectly. The government makes
three primary arguments, but none holds water.

First, the government argues that because
Hobbs Act robbery requires that property be taken
“from the person or in the presence of another,
against his will,” 18 U.S.C. § 1951(b)(1), this
“proximity to the victim . . . bonds the offense as
an inherently violent act against a person, not
merely to property.” Lawson Appellee’s Br. at 21;
see United States v. Tellez-Martinez, 517 F.3d
813, 815 (5th Cir. 2008) (following this logic to
conclude that robbery under California Penal
Code § 211 is a crime of violence under the
Guidelines).5 The problem with the government’s
reading is that it excises the words “or property”
from the statute, “violat[ing] the well-established
rule of statutory construction that we must give
effect to every word of a statute when possible.”
Accardo v. U.S. Att’y Gen., 634 F.3d 1333, 1337
(11th Cir. 2011) [22 Fla. L. Weekly Fed. C1877a]
(citing Duncan v. Walker, 533 U.S. 167, 174
(2001) [14 Fla. L. Weekly Fed. S366a]).

The entirety of the Hobbs Act robbery defini-
tion makes clear that statute does not require
proximity between the person from whom the
taking occurs and the threat to property:

[Robbery is] the unlawful taking or obtaining
of personal property from the person or in the
presence of another, against his will, by means
of actual or threatened force, or violence, or
fear of injury, immediate or future, to his
person or property, or property in his custody
or possession, or the person or property of a
relative or member of his family or of anyone
in his company at the time of the taking or
obtaining.

18 U.S.C. § 1951(b)(1) (emphasis added). In

addition to the circumstances that rely on proxim-
ity between the victim and the threat of force, the
statute criminalizes “the unlawful taking or ob-
taining of personal property from the person or in
the presence of another . . . by means of actual or
threatened force . . . to . . . the . . . property of a
relative or member of his family,” with no re-
quirement that the relative or family member be
present at the time of the robbery. Id. Indeed, the
next clause—“or of anyone in [the victim’s]
company at the time of the taking or obtaining”
covers an alternative factual scenario in which
another person’s property is threatened in proxim-
ity to the victim. Id. We therefore reject the gov-
ernment’s reading of the statute.

Second, the government argues that the defen-
dants must, but have failed to, cite a plausible,
real-world example of a Hobbs Act robbery that
could be committed without a threat to a person,
with only a threat to property. See United States v.
Vail-Bailon, 868 F.3d 1293, 1306 (11th Cir.
2017) [27 Fla. L. Weekly Fed. C125a] (en banc)
(“[T]he need to focus on the least culpable con-
duct criminalized by a statute is not an invitation
to apply legal imagination to the statute.” (internal
quotations omitted)). The government seizes on
language from this Court’s decision in United
States v. St. Hubert, 909 F.3d 335, 350 (11th Cir.
2018) [27 Fla. L. Weekly Fed. C1509a], to sup-
port this argument. There, the Court held that
Hobbs Act robbery satisfies the elements clause in
18 U.S.C. § 924(c). St. Hubert, 909 F.3d at 350.
Section 924(c)’s elements clause is broader than
U.S.S.G. § 4B1.2(a)(1) because it reaches the use,
attempted use, or threatened use of force against
property. Compare 18 U.S.C. § 924(c), with
U.S.S.G. § 4B1.2(a)(1). “There is nothing incon-
gruous about holding that Hobbs Act robbery is a
crime of violence for purposes of . . . §
924(c)(3)(A), which includes force against a
person or property, but not for purposes of
U.S.S.G. § 4B1.2(a)(1), which is limited to force
against a person.” O’Connor, 874 F.3d at 1158.

St. Hubert does not support the government’s
argument that the defendants must “point to a
case.” Either the text of a statute plainly reaches
conduct outside a generic definition, or it does
not. In the latter circumstance we require a defen-
dant to “point to his own case or other cases” in
which a statute has been applied in the manner for
which he argues, but there is no such requirement
in the former circumstance. Bourtzakis v. U.S.
Att’y Gen., 940 F.3d 616, 620 (11th Cir. 2019) [28
Fla. L. Weekly Fed. C434a] (describing instances
“when ‘the statutory language itself . . . creates the
realistic probability that a state would apply the
statute’ ” in the manner for which the defendant
argues as “exception[s] to th[e] rule” that a defen-
dant must point to a case in which the statute
applied in that manner (quoting Ramos v. U.S.
Att’y Gen., 709 F.3d 1066, 1071-72 (11th Cir.
2013) [24 Fla. L. Weekly Fed. C27a]).

In St. Hubert we required the defendant to
point to a case in which a court applied the statute
in the way he advocated—to robbery with fear of
injury without any threat of force—because the
statutory language itself did not create the realistic
probability that fear of injury could exist without

a threat of force. St. Hubert, 909 F.3d at 350.
Indeed, in St. Hubert we acknowledged that
Hobbs Act robbery could be committed “by
putting the victim in fear of injury . . . to his . . .
property” by “threatening to use physical force
capable of causing such injury,” id. (emphasis
added), meaning injury to property. Given the
plain text of the Hobbs Act robbery statute, the
defendants here have met their burden to prove
the statute’s overbreadth without identifying real-
world examples. “Hobbs Act robbery reaches
conduct directed at ‘property’ because the statute
specifically says so. We cannot ignore the statu-
tory text and construct a narrower statute than the
plain language supports.” O’Connor, 874 F.3d at
1154.

Third, the government argues that the Su-
preme Court’s recent decision in Stokeling v.
United States, 139 S. Ct. 544 (2019) [27 Fla. L.
Weekly Fed. S621a], demonstrates that the defen-
dants’ argument and the other circuits’ holdings
are wrong. Specifically, the government argues
that Stokeling’s “central rationale” was that
“common-law robbery offenses . . . justify en-
hancement” under the elements clause, and Hobbs
Act robbery is a federal codification of common
law robbery. Lawson Appellee’s Br. at 27-28;
Styles Appellee’s Supp. Br. at 2. We disagree that
Stokeling was this expansive.

In Stokeling, the Supreme Court considered
whether robbery under Florida law qualified as a
violent felony under ACCA. 139 S. Ct. at 550.
ACCA contains an elements clause that is identi-
cal to the one in U.S.S.G. § 4B1.2(a)(1). See 18
U.S.C. § 924(e)(2)(b)(i); see supra note 3. Rob-
bery under Florida law requires force against a
person, but that force can be minimal so long as it
is necessary to overcome a victim’s resistance.
See Stokeling, 139 S. Ct. at 549 (citing Fla. Stat. §
812.13(1); Robinson v. State, 692 So. 2d 883, 886
(Fla. 1997) [22 Fla. L. Weekly S214a]). The
defendant in Stokeling argued that the force
Florida law required was too minimal to satisfy
the elements clause. So the Supreme Court was
tasked with deciding “whether the ‘force’ re-
quired to commit robbery under Florida law
qualifies as ‘physical force’ for purpose of
[ACCA’s] elements clause.” Id. at 550. The Court
answered yes. Id. at 550-55. The Court explained
that at common law an unlawful taking became a
robbery if violence was involved. Id. at 550.
“Violence” at common law “was committed if
sufficient force was exerted to overcome the
resistance encountered.” Id. (alteration adopted)
(internal quotation marks omitted). This degree of
force was the same as what Florida law required;
therefore, the Florida statute qualified as a violent
felony under ACCA. Id. at 554-55.

Stokeling surely stands for the proposition that
robbery offenses that require the same degree of
force as common law robbery satisfy the “physi-
cal force” degree-of-force requirement of
ACCA’s (or the Guidelines’) elements clause. But
it does not stand for the broader proposition that
any statute encompassing common law robbery
necessarily satisfies the elements clause. Stokeling
rested on the foundation that the Florida robbery
statute, like most state robbery statutes, requires
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the use of force against a person. See id. at 552-53.
But the Hobbs Act robbery statute, by its express
terms, is broader. It includes not only the use of
force against a person, but also the use of force
against property. Thus, Stokeling does not speak
to the issue we address today. Rather, the text of
the Hobbs Act robbery statute controls.

By its terms, the Hobbs Act robbery statute
may be violated by using, attempting to use, or
threatening to use force against a person’s prop-
erty, even when that property is not physically
proximate to the robbery victim. It therefore
cannot satisfy U.S.S.G. § 4B1.2(a)’s elements
clause, which requires that force be directed at a
person.

2. Enumerated Robbery and Extortion
Second, and alternatively, the government

argues that the defendants’ Hobbs Act robbery
convictions qualify as crimes of violence because
the Hobbs Act robbery statute is coextensive with
enumerated robbery and/or extortion. We dis-
agree.

Applying the categorical approach to enumer-
ated offenses, we compare the elements of Hobbs
Act robbery with the elements of “robbery” and
“extortion” in the Guidelines. “[W]e disregard the
label” on the crime “and look to whether the
conduct necessarily proven as a prerequisite” for
the defendant’s conviction under the statute is “a
natural equivalent to the offense as envisioned by
the Guidelines’ drafters.” United States v.
Lockley, 632 F.3d 1238, 1242 (11th Cir. 2011)
[22 Fla. L. Weekly Fed. C1782a]. If the least of
the acts the statute criminalizes satisfies the ge-
neric definition of the offense, then the statute
qualifies as the enumerated offense; if not, then
the statute does not qualify. Id.

The Guidelines define “extortion” as “obtain-
ing something of value from another by the
wrongful use of (A) force, (B) fear of physical
injury, or (C) threat of physical injury.” U.S.S.G.
§ 4B1.2 cmt. n.1. The Guidelines nowhere define
robbery. “Where . . . the Guidelines specifically
designate a certain offense as a ‘crime of vio-
lence,’ ” but do not define the offense, “we com-
pare the elements of the crime of conviction to the
generic form of the offense as defined by the
States, learned treatises, and the Model Penal
Code.” Lockley, 632 F.3d at 1242. We have
defined generic robbery as “the taking of property
from another person or from the immediate pres-
ence of another person by force or intimidation.”
Id. at 1244 (emphasis omitted) (internal quotation
marks omitted). This generic form “involve[s]
immediate danger to the person.” Id. at 1243
(alteration adopted) (internal quotation marks
omitted).

Both circuits that have addressed this issue—
the Sixth and the Tenth—have held that Hobbs
Act robbery does not satisfy either enumerated
offense or some combination of both offenses. See
Camp, 903 F.3d at 600-04; O’Connor, 874 F.3d
at 1153-58.6 We agree with them. Hobbs Act
robbery is broader than the generic definition of
robbery because, as we discussed above, it can be
violated with threats of force to property. “Hobbs
Act robbery reaches conduct directed at ‘prop-
erty’ because the statute specifically says so. We

cannot ignore the statutory text and construct a
narrower statute than the plain language sup-
ports.” O’Connor, 874 F.3d at 1154. And “threats
to property alone . . . do not necessarily create a
danger to the person.” Camp, 903 F.3d at 602
(citing O’Connor, 874 F.3d at 1155). Thus,
Hobbs Act robbery is not a categorical match for
the enumerated offense of robbery.

For the same reasons, we reject the govern-
ment’s argument that despite the inclusion of
property in the Hobbs Act robbery statute, the
statute criminalizes “substantially” the same
conduct as generic robbery. Lawson Appellee’s
Br. at 34. The government’s reading of the statute
would render the word “property” superfluous or
insignificant. We cannot accept this reading.

Our conclusion that the least of the acts the
Hobbs Act robbery statute criminalizes falls
outside the scope of enumerated robbery “does
not end our analysis; we must next determine
whether Hobbs Act robbery is a categorical match
with the enumerated offense of extortion.” Camp,
903 F.3d at 602. Indeed, the government argues
that any portion of the Hobbs Act statute that
enumerated robbery does not capture is covered
by enumerated extortion. The Guidelines’ defini-
tion of extortion— “obtaining something of value
from another by the wrongful use of (A) force, (B)
fear of physical injury, or (C) threat of physical
injury”, U.S.S.G. § 4B1.2 cmt. n.1—was intended
to be narrow:

Consistent with the [Sentencing] Commis-
sion’s goal of focusing the career offender and
related enhancements on the most dangerous
offenders, the amendment narrows the generic
definition of extortion by limiting the offense
to those having an element of force or an
element of fear or threats of “physical injury,”
as opposed to non-violent threats such as
injury to reputation.

See U.S.S.G. Supp. to App. C, amend. 798, at 131
(Nov. 1, 2016). Yet “while the amendment was
clearly intended to narrow the generic definition
[of extortion] by excluding reputational threats, it
is less obvious whether force against or threats to
property are still included.” Camp, 903 F.3d at
603.

We agree with the Sixth Circuit in Camp that
“the most natural reading of the text of the defini-
tion, particularly its reference to ‘physical injury,’
is that it requires that the wrongful use of force,
fear, or threats be directed against the person of
another, not property.” Id. (internal quotation
marks omitted); see United States v. Edling, 895
F.3d 1153, 1157-58 (9th Cir. 2018). The ordinary
meaning of the term “physical injury” “typically
means ‘bodily injury,’ which in turn is defined as
‘[p]hysical damage to a person’s body.’ ” Camp,
903 F.3d at 603 (quoting Injury, Black’s Law
Dictionary (10th ed. 2014)). Moreover, the
Guidelines use “physical injury” to indicate injury
to person, and other terms, like “damage” or
“destruction,” to refer to injury to property. See,
e.g., U.S.S.G. § 2C1.1(c)(3) (providing a sentence
enhancement for certain bribery offenses if the
offense involved “a threat of physical injury or
property destruction”).7

We thus are convinced that the Guidelines’

definition of extortion excludes fear or threats of
harm to property and that, because Hobbs Act
robbery can be committed by a threat to property
alone, it does not satisfy that definition. Having
also concluded that Hobbs Act robbery is not
generic robbery—and therefore not enumerated
robbery—we hold that Hobbs Act robbery does
not qualify as an enumerated crime of violence.

*    *    *
“As a concluding point,” the government

notes that the Commission has proposed amend-
ing the “crime of violence” definition to include
Hobbs Act robbery. Lawson Appellee’s Br. at 47.
The government argues that proposed amendment
reflects that the career offender guideline was
designed to punish harshly repeat violent offend-
ers like those who commit robbery and that the
United States Sentencing Commission has long
viewed Hobbs Act robbery as a crime of violence.
Thus, the government says, the proposed amend-
ment should “lessen[ ] any potential hesitance in
opening a ‘circuit split.’ ” Id. Granting the govern-
ment everything it says about the need for the
amendment, we nevertheless must stick to the
plain text of the Hobbs Act robbery statute and the
Guidelines.

We readily acknowledge that the career of-
fender guideline was designed to punish harshly
repeat offenders and that Hobbs Act robbery
historically has fallen within the “crime of vio-
lence” definition. But we must bear in mind that
until the 2016 amendments to the Guidelines,
“crime of violence” was defined in three ways—
the elements clause, the enumerated offenses, and
a so-called “residual clause,” capturing any of-
fense that “otherwise involves conduct that pres-
ents a serious potential risk of physical injury to
another.” U.S.S.G. § 4B1.2(a)(2) (amended
2016). The residual clause easily encompassed
offenses like Hobbs Act robbery. But since the
residual clause was removed from the Guidelines
in 2016, the “crime of violence” definition no
longer captures Hobbs Act robbery. See 83 Fed.
Reg. 65400, at *65400, 65411-12 (Dec. 20, 2018)
(discussing the “concern that . . . Hobbs Act
robbery . . . no longer constitute[s] a ‘crime of
violence’ under § 4B1.2, as amended in 2016
. . . .”).

The Commission can change the Guidelines to
recapture Hobbs Act robbery. In fact, it appears to
be in the process of doing so. See id. (proposing
amendment to career offender guideline to in-
clude Hobbs Act robbery by name or, alterna-
tively, to precisely “mirror the robbery definition
at 18 U.S.C. § 1951(b)(1)”). Until then, we must
read the statute as it is written and interpret the
Guidelines as they currently exist. We decline the
government’s invitation to create a circuit split
merely to anticipate a change that the Commis-
sion, fully capable of doing so, has not yet made.

III. CONCLUSION
Hobbs Act robbery does not qualify as a crime

of violence under the current version of U.S.S.G.
§ 4B1.2(a). A conviction for Hobbs Act robbery
therefore cannot serve as a predicate for a career
offender sentencing enhancement. Since each of
the defendants’ sentences was driven by his career
offender status,8 we vacate the defendants’ sen-
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tences and remand for further proceedings consis-
tent with this opinion.

VACATED AND REMANDED.
))))))))))))))))))

*Honorable John Walker, Jr., United States Circuit
Judge for the Second Circuit, sitting by designation.

1See United States v. Dixon, 874 F.3d 678, 680 (11th
Cir. 2017) [27 Fla. L. Weekly Fed. C339a].

2The Hobbs Act also includes extortion, “the obtain-
ing of property from another, with his consent, induced
by wrongful use of actual or threatened force, violence,
or fear, or under color of official right.” 18 U.S.C. §
1951(b)(2). Hobbs Act robbery and Hobbs Act extortion
are separate crimes. See United States v. St. Hubert, 909
F.3d 335, 348 (11th Cir. 2018) [27 Fla. L. Weekly Fed.
C1509a], abrogated on other grounds by United States
v. Davis, 139 S. Ct. 2319 (2019) [27 Fla. L. Weekly Fed.
S1031a]. In this opinion we address whether Hobbs Act
robbery satisfies the Guidelines’ definition of extortion
in the enumerated offenses clause; we do not address
Hobbs Act extortion.

3We review de novo whether a prior conviction
qualifies as a crime of violence. United States v. Harris,
586 F.3d 1283, 1284 (11th Cir. 2009) [22 Fla. L.
Weekly Fed. C261a]. In addition to cases construing
U.S.S.G. § 4B1.2(a), we look to cases analyzing the
Armed Career Criminal Act (“ACCA”), 18 U.S.C. §
924(e)(2). See United States v. Romo-Villalobos, 674
F.3d 1246, 1248 (11th Cir. 2012) [23 Fla. L. Weekly
Fed. C834a]. ACCA, which imposes enhanced punish-
ments based on a defendant’s prior “violent felony”
convictions, see 18 U.S.C. § 924(e)(2), contains an
elements clause definition that is identical to the ele-
ments clause of U.S.S.G. § 4B1.2(a), as well as a similar
enumerated offenses clause. ACCA cases that apply the
categorical approach to particular predicate offenses are
“instructive” in career offender cases. Romo-Villalobos,
674 F.3d at 1248.

In addition to their challenges based on their convic-
tions for Hobbs Act robbery, Eason and Styles argue
that their Florida robbery convictions do not qualify as
crimes of violence. Eason further argues that his convic-
tion for resisting an officer with violence does not
qualify. We have previously rejected such challenges.
See Stokeling v. United States, 139 S. Ct. 544, 554-55
(2019) [27 Fla. L. Weekly Fed. S621a] (holding that
Florida robbery satisfies ACCA’s elements clause);
United States v. Hill, 799 F.3d 1318, 1322-23 (11th Cir.
2015) [25 Fla. L. Weekly Fed. C1549a] (holding that
resisting an officer with violence, in violation of Florida
law, satisfies ACCA’s elements clause).

4The Ninth Circuit, although construing a state
statute that was worded identically to the Hobbs Act
robbery statute in all relevant respects, applied the same
analysis and reached the same result. United States v.
Edling, 895 F.3d 1153, 1157-58 (9th Cir. 2018) (Ne-
vada robbery statute).

The government argues that the Eighth Circuit ruled
the opposite way on an indistinguishable statute, 18
U.S.C. § 3559(c)(2)(F)(ii). See United States v. House,
825 F.3d 381 (8th Cir. 2016). That statute is materially
different from U.S.S.G. § 4B1.2(a)(1), however, and
House is not on point.

Section 3559(c) provides for a mandatory term of
life imprisonment when a defendant convicted of a
serious violent felony has previously been convicted of
at least two “serious violent felonies” or of at least one
serious violent felony and one serious drug offense. 18
U.S.C. § 3559(c)(1). The statute defines “serious violent
felony,” as relevant to House and this appeal, as “any
offense punishable by a maximum term of imprison-
ment of 10 years or more that has as an element the use,
attempted use, or threatened use of physical force
against the person of another or that, by its nature,
involves a substantial risk that physical force against the
person of another may be used in the course of commit-

ting the offense.” Id. § 3559(c)(2)(F)(ii) (emphasis
added). Although this definition includes an elements
clause identical to the one in U.S.S.G. § 4B1.2(a)(1), it
also includes a catchall (or what we call “residual”)
clause. In House, the Eighth Circuit held that Hobbs Act
robbery “was a ‘serious violent felony’ under 18 U.S.C.
§ 3559(c)(2)(F)(ii),” without specifying under which
clause the crime qualified. House, 825 F.3d at 386-87.
House was based in part on a previous decision, United
States v. Farmer, 73 F.3d 836 (8th Cir. 1996), which did
not hold that Hobbs Act robbery satisfied the elements
clause of § 3559(c)(2)(F)(ii) alone. Rather, Farmer
relied on both the elements and residual clauses to
conclude that Hobbs Act robbery satisfied subparagraph
(ii). Farmer, 73 F.3d at 842.

Even if Farmer and House could be construed as
supporting the government’s argument, we are per-
suaded by the better-reasoned analyses of the circuits to
have addressed the precise question we address today.

5The Ninth Circuit disagreed with Tellez-Martinez,
holding that robbery under California Penal Code § 211
“is not a crime of violence” under the Guidelines.
United States v. Bankston, 901 F.3d 1100, 1102 (9th
Cir. 2018).

6The Third Circuit has reached the same conclusion,
albeit in an unpublished, nonbinding opinion. See
United States v. Rodriguez, 770 F. App’x 18, 21-22 (3d
Cir. 2019) (unpublished). And the Ninth Circuit has
agreed, but in the context of two state statutes that are
identical in all respects relevant to this appeal to Hobbs
Act robbery. See Edling, 895 F.3d at 1156-58 (Nevada
robbery statute); Bankston, 901 F.3d at 1102-04 (Cali-
fornia robbery statute).

7The Guidelines also often use “bodily injury” to
refer to an injury to a person, see, e.g., U.S.S.G. § 1B1.1,
cmt. 1(B) (defining “bodily injury,” a term “frequently”
used in the Guidelines); id. § 2B3.1(b)(3)(A) (providing
a sentence enhancement when a robbery victim sustains
“bodily injury”), but that fact only further supports our
reading given that Black’s Law Dictionary equates
“physical injury” with “bodily injury.”

8The government argues that any error in Lawson’s
sentence was harmless because the district court varied
downward from the guidelines range that resulted from
imposition of the career offender enhancement. But the
district court never “state[d] on the record” that “the
enhancement made no difference to the sentence it
imposed.” United States v. Keene, 470 F.3d 1347, 1348-
49 (11th Cir. 2006) [20 Fla. L. Weekly Fed. C149a].
Even so, the government argues that the district court’s
statement that a guidelines-range sentence was inappro-
priate under the circumstances suffices to satisfy Keene.
We cannot agree. The district court did not “clearly
state[ ] that [it] would impose the same sentence”
regardless of Lawson’s status as a career offender, so
Keene’s harmless-error analysis does not apply. United
States v. Barner, 572 F.3d 1239, 1248 (11th Cir. 2009)
[21 Fla. L. Weekly Fed. C1959a] (citing Keene, 470
F.3d at 1349). We note that nothing in our opinion
prevents the district court from imposing the same
sentence on remand.

*        *        *

Torts—Product liability—Tobacco—Engle
progeny case—Fraudulent concealment—
Conspiracy—District court did not err in de-
nying tobacco companies’ motions seeking
judgment as matter of law and new trial or
remittur on plaintiff’s intentional tort claims
on grounds that compensatory damages award
was excessive, punitive damages award was
unconstitutional, and plaintiff failed to prove
detrimental reliance—Applying five criteria
set forth in section 768.84(5), Florida Statutes,

district court did not abuse its discretion in
upholding jury’s award of over $15 million in
compensatory damages to plaintiff who was
diagnosed with COPD in 1993, even though
award was significantly higher than amounts
affirmed in similar cases and significantly
higher than the amount requested by counsel
in closing argument—Punitive damages—
Considering degree of reprehensibility of de-
fendant’s actions, disparity between harm or
potential harm suffered by plaintiff and puni-
tive damages award, and difference between
damages and civil penalties authorized or im-
posed in comparable cases, award of punitive
damages in excess of $25 million was not ex-
cessive—Fraud—Detrimental reliance—
District court did not err by submitting fraud
claims to jury where plaintiff presented evi-
dence that he was exposed throughout his life
to tobacco companies’ large-scale advertising
campaign and also testified that his decisions
were influenced by the campaign’s contents
KENNETH KERRIVAN, Plaintiff-Appellee, v. R.J.
REYNOLDS TOBACCO COMPANY, individually and as
successor by merger to the Brown and Williamson Tobacco
Corporation and The American Tobacco Company, PHILIP
MORRIS USA, INC., Defendants-Appellants. 11th Circuit.
Case No. 18-13045. March 24, 2020. Appeal from the U.S.
District Court for the Middle District of Florida (No. 3:09-cv-
13703-WGY-JBT).

(Before WILLIAM PRYOR and JILL PRYOR,
Circuit Judges, and ROBRENO,* District Judge.)

(JILL PRYOR, Circuit Judge.) In this Engle
progeny case,1 Philip Morris USA Inc. and R.J.
Reynolds Tobacco Company (together, the
“Tobacco Companies”) appeal the district court’s
denials of their renewed motions for judgment as
a matter of law and motion for a new trial or
remittitur. The motions challenged the amount of
damages a jury awarded to plaintiff Kenneth
Kerrivan for his intentional tort claims and the
sufficiency of the evidence to prove his fraudulent
concealment and conspiracy to fraudulently
conceal claims. On appeal, the Tobacco Compa-
nies argue that the district court should have
granted their motions because (1) the compensa-
tory damages award was excessive, (2) the puni-
tive damages award was unconstitutional, and (3)
Kerrivan failed to prove detrimental reliance as
required for his fraud claims.2 With the benefit of
oral argument and after careful review of the
record, we affirm the district court’s denial of the
Tobacco Companies’ motions.

I. BACKGROUND

A. Factual Background3

1. Kerrivan’s Life as a Smoker
Kerrivan remembers seeing cigarette adver-

tisements throughout his childhood. Cigarette
advertisements were ubiquitous, appearing on the
television in his family home and in the stores
where he shopped growing up. According to
Kerrivan, “[t]here was always ads someplace for
cigarettes.” Doc. 93 at 78.4 And “[e]verybody
seemed to smoke.” Id. at 76. One of his earliest
memories was seeing his father rebuke his mother
about her smoking habit and imploring her to
stop. He was surrounded by smokers, including
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family members and friends. Joining them,
Kerrivan began smoking at the age of 14, and by
the age of 20, he was smoking at least a pack of
cigarettes every day.

Over the years, Kerrivan’s smoking became
pervasive. He would smoke “before [his] feet
even hit the floor” in the morning, before sleeping
at night, and when he awoke during the night to
go to the bathroom. Id. at 84-86. He smoked in his
car. When allowed, he smoked at work. He
smoked even when smoking was not allowed,
repeatedly clashing with his daughter—once
when he left her wedding rather than comply with
a non-smoking policy and another time when she
asked him not to smoke in her home because of
his grandchild’s presence.

Kerrivan smoked several brands of cigarettes
over the years: Lucky Strikes in his early years,
then Camels for years before he settled on
Marlboros of various kinds. He also tried Kool
cigarettes because he thought they would be easier
on his throat, but he hated their taste and threw
them away.

As a Marlboro smoker, Kerrivan smoked
filtered Marlboro Reds because he believed that
the filtered cigarettes would “cut out the tar and
nicotine” and that the Tobacco Companies made
a lighter cigarette to “make [smoking] easier on
[consumers].” Id. at 89; see id. at 83. He saw
commercials concerning filtered cigarettes that
were consistent with this view. At one point,
Kerrivan began smoking Marlboro Lights to try to
quit smoking. Instead of helping him quit, the
reduced amount of tar and nicotine made him
crave cigarettes more; he increased his habit to
smoking two packs a day. Another time, he tried
Marlboro Ultra Lights, believing that they would
make it easier for him to quit smoking. Again, the
lower tar and nicotine had the opposite effect:
They led Kerrivan to smoke three packs a day
because he “was getting nothing out of the ciga-
rette.” Id. at 83.

After approximately 30 years as a smoker, in
1993 Kerrivan was diagnosed with chronic ob-
structive pulmonary disease (“COPD”). He then
redoubled his efforts to quit. These efforts re-
sulted in panic attacks and a prescription for
Xanax to alleviate his withdrawal symptoms.
Only after his doctor diagnosed him with double
walking pneumonia in 2006—and warned that he
would die in six months if his smoking contin-
ued—did Kerrivan finally succeed in putting
smoking behind him.

Twenty years have passed since Kerrivan first
was diagnosed with COPD. His life has changed
substantially since his diagnosis. He currently
suffers from “severe[,] end-stage” COPD. Doc. 78
at 230. COPD forced him to transition from his
active job as a tow truck driver to a desk job as a
dispatcher. Now, his poor health prevents him
from working at all, even though he would prefer
to work. He can no longer build race cars as he did
before his illness. He cannot do anything without
using his oxygen tank. Basic activities such as
showering exhaust him. When he sleeps, he
struggles to breathe due to his oxygen tank’s
tubing sometimes slipping from his nose. Believ-
ing, based on his doctor’s advice, that another

bout of pneumonia would kill him, Kerrivan
keeps himself away from other people. Even so,
he lives his life constantly in and out of the emer-
gency room.

Kerrivan described quitting smoking as “the
hardest thing [he] ever had to do in [his] life.”
Doc. 93 at 96. If he had known how harmful
cigarettes were and how hard it would be to quit
smoking, he never would have started smoking.
He never thought that the Tobacco Companies
would sell him a product that could cause harm to
the extent he has suffered.

2. Conspiracy to Conceal Effects of Nico-
tine Cigarettes
The evidence presented at the jury trial on

Kerrivan’s claims showed that the tobacco indus-
try, including the Tobacco Companies here,
conspired to conceal and misrepresent informa-
tion about the addictiveness of nicotine and the
serious health risks caused by smoking cigarettes.
Industry members agreed to attack the sources of
health warnings and to cast doubt on the connec-
tion between smoking and disease. At the same
time, the tobacco industry pretended to be on a
crusade to confirm the safety of its products,
promising the American public that it would
report the discovery of anything harmful. The
industry’s intent was not just to hide the truth but
to create enough doubt about the adverse health
effects of smoking to give addicted smokers an
excuse to keep smoking.

The industry’s efforts also included design
features, such as added filters, that undermined a
smoker’s ability to quit smoking. The Tobacco
Companies began marketing filtered cigarettes to
the public as a safer alternative, concealing the
fact that smokers of filtered cigarettes actually
ingested more tar and other carcinogens than
those who smoked unfiltered cigarettes. They also
hid that the design of filtered cigarettes purpose-
fully increased the dose of nicotine, which in-
creased the addictiveness of the cigarettes, in turn
increasing sales. Further, despite knowing for
decades that smoking nicotine cigarettes was
addictive and caused serious diseases such as
COPD, cigarette manufacturers, including the
Tobacco Companies, never publicly admitted
these facts until the late 1990s, well after Kerrivan
was diagnosed with COPD.

B. Procedural Background
In 1994, Florida smokers and their survivors

filed a class action against cigarette companies
that included the Tobacco Companies. See Liggett
Grp. Inc. v. Engle, 853 So. 2d 434, 440-41 (Fla.
Dist. Ct. App. 2003) [28 Fla. L. Weekly D1219a];
R.J. Reynolds Tobacco Co. v. Engle, 672 So. 2d
39, 40 (Fla. Dist. Ct. App. 1996) [21 Fla. L.
Weekly D284a]. After a year-long trial on issues
of liability and entitlement to punitive damages
for the class as a whole, a jury found that each
company had breached its duty of care and sold
defective cigarettes. See Engle, 853 So. 2d at 441.
The Florida Supreme Court upheld the jury
verdicts of negligence and strict liability but
decertified the class to allow individual actions to
determine remaining issues of specific causation,
damages, and comparative fault. See generally

Engle v. Liggett Grp. Inc., 945 So. 2d 1246 (Fla.
2006) [32 Fla. L. Weekly S1a].

After the Florida Supreme Court’s decision,
members of the Engle class filed thousands of
individual actions in state and federal courts. In
Philip Morris USA, Inc. v. Douglas, 110 So. 3d
419, 427-28 (Fla. 2013) [38 Fla. L. Weekly
S160a], the Court clarified that the Engle jury’s
findings of negligence and strict liability had
preclusive effect in these individual actions. We
held in Graham v. R.J. Reynolds Tobacco Co. that
“the Florida Supreme Court in Douglas decided a
matter of state law when it explained the preclu-
sive effect of the Engle jury’s . . .findings.” 857
F.3d 1169, 1185 (11th Cir. 2017) [26 Fla. L.
Weekly Fed. C1549a] (en banc). And because
“[w]e are bound by the decisions of state supreme
courts on matters of state law when we exercise
diversity jurisdiction, subject to the constraints of
due process,” we agreed that individual actions
could proceed consistent with Douglas. Id. at
1185-86. We also rejected the cigarette compa-
nies’ arguments that giving preclusive effect to
the Engle findings violated due process and that
federal preemption barred courts from affording
preclusive effect to the Engle findings of negli-
gence and strict liability under state law. See id. at
1181-91.

In this individual action, Kerrivan alleged that
he was an Engle class member who developed
COPD from his addiction to nicotine in cigarettes.
He asserted against the Tobacco Companies
claims of strict liability, fraudulent concealment,
conspiracy to fraudulently conceal, and negli-
gence. The district court tried Kerrivan’s case in
two phases: In Phase I, the jury considered the
issues of Engle class membership, liability, com-
parative fault, compensatory damages, and
whether punitive damages were warranted; in
Phase II, the jury determined the amount of puni-
tive damages.

Phase I spanned nine days. In closing argu-
ment, Kerrivan’s counsel suggested to the jury
that $10 million in compensatory damages might
be appropriate but noted that the jury could go
higher or lower than that amount. Counsel for the
Tobacco Companies criticized this amount as
arbitrary but suggested no alternative figure. The
jury found in Kerrivan’s favor on all counts and
awarded him $15.8 million in compensatory
damages. On comparative fault, the jury found
Kerrivan 19% at fault, Philip Morris 50% at fault,
and R.J. Reynolds 31% at fault. The jury also
decided that the Tobacco Companies’ conduct
warranted punitive damages. After a one-day trial
on Phase II, the jury awarded $25.3 million in
punitive damages—$15.7 million against Philip
Morris and $9.6 million against R.J. Reynolds.

The Tobacco Companies filed three renewed
motions for judgment as a matter of law and a
motion for a new trial or remittitur, arguing that:
the jury’s compensatory damages award was
excessive, its punitive damages award was uncon-
stitutional, and Kerrivan’s fraudulent conceal-
ment and conspiracy claims should not have been
submitted to the jury due to a lack of evidence of
reliance. The district court denied each of the
motions. The court determined that the jury’s
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compensatory damages award bore “a reasonable
relation to the injury suffered” and was within a
reasonable range based on comparable cases.
Doc. 174 at 7. Further, the court found no indica-
tion that the jury made its award based on passion
or prejudice or that it ignored facts or miscon-
ceived the merits of the case. The district court
also concluded that the punitive damages award
was not unconstitutionally excessive and that the
evidence presented at trial supported the jury’s
verdict on the fraudulent concealment and con-
spiracy claims. This appeal followed.5

II. STANDARDS OF REVIEW
We review the denial of a motion for a new

trial or remittitur under an abuse of discretion
standard. See Action Marine, Inc. v. Cont’l Car-
bon Inc., 481 F.3d 1302, 1309 (11th Cir. 2007)
[20 Fla. L. Weekly Fed. C429a]. We likewise
review for an abuse of discretion the district
court’s decision to sustain a compensatory dam-
ages award. Bogle v. McClure, 332 F.3d 1347,
1359 (11th Cir. 2003) [16 Fla. L. Weekly Fed.
C700a].

We review de novo the constitutionality of a
punitive damages award, deferring to the district
court’s findings of fact unless clearly erroneous.
See Action Marine, 481 F.3d at 1309. De novo
review also applies to the denial of a motion for
judgment as a matter of law. See Goldsmith v.
Bagby Elevator Co., 513 F.3d 1261, 1275 (11th
Cir. 2008) [21 Fla. L. Weekly Fed. C316a].

III. DISCUSSION
This appeal presents three issues: (1) whether

the compensatory damages award was excessive,
(2) whether the punitive damages award was
constitutional, and (3) whether the district court
erred by allowing Kerrivan’s fraud-based claims
to go to the jury.

A. The Compensatory Damages Award
Was Not Excessive.
Under Florida law,6 “in every case for money

damages the trial court has [an] obligation to
determine if the damages award is ‘excessive or
inadequate in light of the facts and circumstances
which were presented to the trier of fact.’ ” Odom
v. R.J. Reynolds Tobacco Co., 254 So. 3d 268,
276 (Fla. 2018) [43 Fla. L. Weekly S369a] (quot-
ing Fla. Stat. § 768.74(1)). In imposing this re-
quirement, the Florida legislature noted that
although juries are a fundamental precept of
American jurisprudence, requiring a court to
review the damages award “provides an addi-
tional element of soundness and logic to our
judicial system and is in the best interests of the
citizens of this state.” Fla. Stat. § 768.74(6).
Florida law requires that when a court “finds that
the amount awarded is excessive . . . it shall order
a remittitur.” Id. § 768.74(2).

In determining whether an award is excessive
or inadequate in light of the facts and circum-
stances presented to the trier of fact, the court
shall consider the following criteria:

(a) Whether the amount awarded is indica-
tive of prejudice, passion, or corruption on the
part of the trier of fact;

(b) Whether it appears that the trier of fact
ignored the evidence in reaching a verdict or

misconceived the merits of the case relating to
the amounts of damages recoverable;

(c) Whether the trier of fact took improper
elements of damages into account or arrived at
the amount of damages by speculation and
conjecture;

(d) Whether the amount awarded bears a
reasonable relation to the amount of damages
proved and the injury suffered; and

(e) Whether the amount awarded is sup-
ported by the evidence and is such that it could
be adduced in a logical manner by reasonable
persons.

Id. § 768.74(5). Applying these criteria, we con-
clude that the district court did not abuse its dis-
cretion in upholding the jury’s award of compen-
satory damages.

The evidence presented at trial demonstrated
that Kerrivan has suffered from COPD every day
since 1993. Every aspect of his life has been
affected by his disease—even breathing is a
constant struggle, and he lives tethered to an
oxygen tank. When he sleeps, his oxygen tank
slips from his nose, and “it feels like somebody
has got a bag of cement on [his] chest.” Doc. 93 at
100. It takes him two hours to get dressed in the
morning and about an hour and a half to shower
because his oxygen levels drop from the mild
exertion. He cannot work or engage in activities
he used to enjoy. The prospect of death from
complications related to his disease haunts his
every moment and causes him to stay away from
other people. Given this evidence, all of the
statutory criteria weigh in Kerrivan’s favor.

The first question in § 786.74(5) asks whether
the compensatory damages award evinces im-
proper influences on the jury. We find no indica-
tion in this record that the compensatory damages
award was the result of passion, prejudice, or
corruption. Rather, the compensatory damages
award reflected the jury’s consideration of the
evidence presented at trial; the jury’s award is
consistent with this evidence. Given this consis-
tency—and absent anything in the record showing
that the jury was improperly influenced—the
answer to the first question is no.

The second statutory question asks whether
the jury ignored evidence or misconceived the
merits of the case. The compensatory damages
award was appropriate given the compelling
evidence presented at trial about Kerrivan’s
injuries. That the jury chose to accept Kerrivan’s
evidence and reject the Tobacco Companies’
evidence does not mean that the verdict lacked a
reasonable basis or that the jury ignored evidence
or misconceived the merits of the case. Like the
first question, we answer the second question
“no.”

The third question in § 786.74(5) asks whether
improper elements were considered or the verdict
was based on speculation or conjecture, and the
fourth question asks whether the award is reason-
ably related to the damages suffered. Nothing in
the record or about the award itself suggests that
the jury considered improper elements in reaching
its verdict or that the verdict was based on conjec-
ture. The jury was presented with evidence of
Kerrivan’s medical issues as well as concrete,

personal testimony about how his injuries im-
pacted his life. On this record, we cannot say that
the compensatory damages award bore no reason-
able relationship to the injuries he suffers. The
third and fourth statutory criteria also weigh in
Kerrivan’s favor.

The fifth and final inquiry is whether the
award is supported by evidence and can be logi-
cally adduced by reasonable people. Our resolu-
tion of the previous questions answers this one: a
reasonable jury could return this award.

In applying § 786.74(5) to the compensatory
damages award in this case, we bear in mind that
we must defer to the jury as the finders of fact
whose role it is to weigh the evidence, evaluate
the witnesses’ credibility, and determine the
appropriate amount of damages. See Lassitter v.
Int’l Union of Operating Eng’rs, 349 So. 2d 622,
627 (Fla. 1976) (“Two factors unite to favor a
very restricted review of an order denying a
motion for new trial on ground of excessive
verdict. . . . The second factor is the deference
properly given to the jury’s determination of such
matters of fact as the weight of the evidence and
the quantum of damages.”). Given this deference
and our conclusions that all the statutory criteria
for evaluating excessiveness weigh in Kerrivan’s
favor, the district court did not abuse its discretion
in upholding the jury’s award of compensatory
damages.

The Tobacco Companies’ arguments address
only the first question, whether the jury’s award
indicated passion or prejudice. They argue that
there are three indicators of passion or prejudice
present in the compensatory damages award: that
the verdict is (1) significantly higher than the
amounts affirmed in similar cases, (2) signifi-
cantly higher than the amount requested by coun-
sel in closing argument, and (3) not supported by
the evidence. These arguments lack merit.

Turning to the Tobacco Companies’ first
argument, we acknowledge that reviewing
“amounts awarded in similar cases has at least a
limited value” in determining whether an award is
excessive. Loftin v. Wilson, 67 So. 2d 185, 189
(Fla. 1953). But as the Florida Supreme Court has
warned, these comparisons are “sometimes
fraught with danger because, of course, each case
is different and must of necessity be measured in
the light of the circumstances peculiar to it.” Id.;
see also Laskey v. Smith, 239 So. 2d 13, 14 (Fla.
1970) (“In its movement toward constancy of
principle, the law must permit a reasonable lati-
tude for inconstancy of result in the performance
of juries.”).

Without a doubt, the compensatory damages
award in this case is higher than the awards in
other Engle progeny cases, but this fact alone
does not establish that the jury was swayed by
passion or prejudice.7 “The fact that a damage
award is large does not in itself render it excessive
nor does it indicate that the jury was motivated by
improper consideration in arriving at the award.”
Allred v. Chittenden Pool Supply, Inc., 298 So. 2d
361, 365 (Fla. 1974). A verdict should only be
disturbed when “it is so inordinately large as
obviously to exceed the maximum limit of a
reasonable range within which the jury may
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properly operate.” Bould v. Touchette, 349 So. 2d
1181, 1184-85 (Fla. 1977). A review of compen-
satory damages awards in other Engle progeny
cases demonstrates that the verdict in this case
should not be disturbed because it is not outside
“the maximum limit of a reasonable range” for
such cases. Id.; see, e.g., R.J. Reynolds Tobacco
Co. v. Monroe, 212 So. 3d 545 (Fla. Dist. Ct. App.
2017) [42 Fla. L. Weekly D690a] (affirming $11
million compensatory damages award); Philip
Morris USA, Inc. v. Cuculino, 165 So. 3d 36, 39-
40 (Fla. Dist. Ct. App. 2015) [40 Fla. L. Weekly
D1078a] (affirming $12.5 million compensatory
damages award); Philip Morris USA, Inc. v.
Lukacs, 34 So. 3d 56 (Fla. Dist. Ct. App. 2010)
[35 Fla. L. Weekly D633c] (affirming $24.8
million compensatory damages award); see also
Schoeff v. R.J. Reynolds, 232 So. 3d 294, 299-
300, 309 (Fla. 2017) [42 Fla. L. Weekly S951b]
(overturning district court of appeals’ remittitur of
compensatory damages award and its ruling that
punitive damages award was unconstitutionally
excessive; upholding award of $10.5 million in
compensatory damages and $30 million in puni-
tive damages).

While the $15.8 million compensatory dam-
ages award is larger than the awards in some other
Engle progeny cases, the award does not “obvi-
ously [ ] exceed” the “reasonable range within
which the jury may properly operate.” Bould, 349
So. 2d at 1185. We are persuaded from our review
of the record that the facts of this case are “simply
different” from cases with lower awards, and
these differences sufficiently account for the
higher award. See Odom v. R.J. Reynolds Tobacco
Co., 254 So. 3d 268, 280 (Fla. 2018) [43 Fla. L.
Weekly S369a] (internal quotation marks omit-
ted); Loftin, 67 So. 2d at 189 (“[E]ach case is
different and must of necessity be measured in the
light of the circumstances peculiar to it.”).

As to the Tobacco Companies’ second argu-
ment, Florida courts have specifically recognized
that a jury can “award damages equal to or in
excess of those requested by counsel in closing
argument.” Lopez v. Cohen, 406 So. 2d 1253,
1256 (Fla. Dist. Ct. App. 1981). In Schoeff, the
Florida Supreme Court held that an award was not
“unreasonable or excessive” merely because the
amount is more than what counsel requested. 232
So. 3d at 308. Moreover, Florida courts have
affirmed awards in excess of the plaintiffs’ coun-
sel’s request in other Engle progeny cases. See,
e.g., Cuculino, 165 So. 3d at 39 (affirming $12.5
million compensatory damages award even
though counsel requested only $10 million in
closing argument).

Consistent with the notion that a jury can
“award damages equal to or in excess of those
requested by counsel,” Lopez, 406 So. 2d at 1256,
Kerrivan’s counsel gave the jury a $10 million
benchmark while reminding them that they could
go higher or lower than that amount. See Doc. 106
at 60-61. By contrast, the Tobacco Companies’
counsel offered no alternative amount or range,
and “[i]t is difficult for a party to challenge an
award as excessive after the fact when that party
declined to offer any guidance to the jury at trial.”
Odom, 254 So. 3d at 280. That the jury chose, in

its discretion, to exceed the benchmark offered
does not justify remittitur of the compensatory
damages award or compel a new trial.

The Tobacco Companies’ third argument
likewise fails. They argue that comparison to
injuries in other, arguably more serious, COPD
cases in which juries awarded lower compensa-
tory damages demonstrates a lack of “logical
nexus” in this case. Appellant’s Br. at 28. But
again, the Florida courts have warned against the
relative weighing of injuries. See Loftin, 67 So. 2d
at 189 (“[E]ach case is different and must of
necessity be measured in the light of the circum-
stances peculiar to it.”). Juries are not required to
exercise their judgment consistent with other
juries in other cases. The evidence presented in
this case supports the compensatory damages
award. That other juries in other cases with differ-
ent evidence of injury chose to award lower
amounts does not justify overturning the award in
this case. See Odom, 254 So. 3d at 277 (“Jurors
know the nature of pain, embarrassment and
inconvenience, and they also know the nature of
money. Their problem of equating the two to
afford reasonable and just compensation calls for
a high order of human judgment . . . . Their prob-
lem is not one of mathematical calculation but
involves an exercise of their sound judgment of
what is fair and right.” (quoting Braddock v.
Seaboard Air Line R.R. Co., 80 So.2d 662, 668
(Fla. 1955))).

In sum, the Tobacco Companies failed to
demonstrate that the compensatory damages
award was excessive under Florida law. They
therefore failed to establish that the district court
abused its discretion by denying their motion for
a new trial or remittitur.

B. The Punitive Damages Award Is Not Uncon-
stitutionally Excessive.

The Tobacco Companies contend that the
punitive damages award was unconstitutionally
excessive because it is disproportionate to the
harm Kerrivan suffered. We disagree.8

“Elementary notions of fairness enshrined in
our constitutional jurisprudence dictate that a
person receive fair notice not only of the conduct
that will subject him to punishment, but also of the
severity of the penalty that a State may impose.”
BMW of N. Am., Inc. v. Gore, 517 U.S. 559, 574
(1996). “Punitive damages may properly be
imposed to further a State’s legitimate interests in
punishing unlawful conduct and deterring its
repetition,” and states “have considerable flexibil-
ity in determining the level of punitive damages
that they will allow.” Id. at 568. But an award runs
afoul of the Due Process Clause when it “can
fairly be categorized as grossly excessive in
relation to these interests.” Id. (internal quotations
omitted).

To help determine when an award is grossly
excessive, the Supreme Court has adopted three
guideposts: “the degree of reprehensibility” of the
defendant’s actions; “the disparity between the
harm or potential harm suffered by [the plaintiff]
and his punitive damages award; and the differ-
ence between this remedy and the civil penalties
authorized or imposed in comparable cases.” Id.
at 574-75; see also State Farm Mut. Auto. Ins. Co.

v. Campbell, 538 U.S. 408, 418 (2003) [16 Fla. L.
Weekly Fed. S216a].

1. Degree of Reprehensibility
“ ‘The most important indicium of the reason-

ableness of a punitive damages award is the
degree of reprehensibility of the defendant’s
conduct.’ ” State Farm, 538 U.S. at 419 (alter-
ation adopted) (quoting Gore, 517 U.S. at 575).
We determine the reprehensibility of a defendant
by considering whether:

(1) the harm caused was physical as op-
posed to economic;

(2) the tortious conduct evinced an indif-
ference to or a reckless disregard of the health
or safety of others;

(3) the target of the conduct had financial
vulnerability;

(4) the conduct involved repeated actions
or was an isolated incident; and

(5) the harm was the result of intentional
malice, trickery, or deceit, or mere accident.

Id. Here, four of these factors weigh against the
Tobacco Companies.

As to the first factor, Kerrivan’s COPD is a
physical injury, causing Kerrivan’s overall deteri-
orating health and resulting in a terminal condi-
tion. This factor weighs in his favor.

On the second factor, the evidence established
the Tobacco Companies’ indifference and reck-
less disregard for the health and safety of smokers
like Kerrivan. The Tobacco Companies knew that
cigarettes containing nicotine were addictive and
caused serious health conditions. Instead of
admitting these facts, they concealed and openly
denied them. Further, they coordinated attacks on
the source of health warnings, intentionally
casting doubt on the connection between ciga-
rettes and detriment to health. These actions
demonstrate a high level of indifference and
reckless disregard for the health and safety of
smokers, including Kerrivan. Thus, this factor
weighs in Kerrivan’s favor.

The fourth factor9 looks at whether the To-
bacco Companies’ conduct was repeated and not
an isolated incident. The Tobacco Companies
repeatedly denied the harmful health effects of
cigarettes despite possessing knowledge of these
effects decades before acknowledging them.
Accordingly, this factor also weighs in Kerrivan’s
favor.

Regarding the fifth factor, the evidence dem-
onstrated that the Tobacco Companies’ conduct
was intentional. The Tobacco Companies knew
that cigarettes were addictive and linked to serious
health conditions. Despite this knowledge, they
not only concealed and denied the adverse health
effects of smoking, but they also deliberately
designed their product to deliver higher doses of
nicotine to smokers, all the while making ciga-
rettes milder and more inhalable, and therefore
more addictive. They developed “filtered” and
“light” products to deceive smokers into believing
these products were safer. This factor, too, weighs
in Kerrivan’s favor.

In short, four of the five factors for evaluating
reprehensibility weigh against the Tobacco Com-
panies. See Myers v. Cent. Fla. Invs., Inc., 592
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F.3d 1201, 1219 (11th Cir. 2010) [22 Fla. L.
Weekly Fed. C372a] (“While there is no require-
ment that a certain number of the five State Farm
factors be present in order to support a finding of
reprehensibility, reprehensibility grows more
likely as more factors are present.”). The Tobacco
Companies’ conduct was particularly reprehensi-
ble; the first—and most important—guidepost
weighs heavily in Kerrivan’s favor.

2. Disparity Between Harm and Award
“The second and perhaps most commonly

cited indicium of an unreasonable or excessive
punitive damages award is its ratio to the actual
harm inflicted on the plaintiff.” Gore, 517 U.S. at
580. For this second guidepost, a “comparison
between the compensatory award and the punitive
award is significant.” Id. at 581. Courts often
employ a ratio of punitive to compensatory dam-
ages to test the reasonableness of the punitive
damages award. See State Farm, 538 U.S. at 425.
The Tobacco Companies argue that the ratio of
punitive damages to compensatory damages
confirms the excessiveness of the punitive dam-
ages award.

Here, the punitive damages award was $25.3
million, and the compensatory damages award
was $15.8 million, making the ratio of punitive
damages to compensatory damages approxi-
mately 1.6:1. This ratio is significantly lower than
ratios that courts have accepted as satisfying due
process. See, e.g., Bogle v. McClure, 332 F.3d
1347, 1361-62 (11th Cir. 2003) [16 Fla. L.
Weekly Fed. C700a] (noting that punitive to
compensatory ratio “in the neighborhood of 4:1”
does not violate due process); R.J. Reynolds
Tobacco Co. v. Martin, 53 So. 3d 1060, 1072
(Fla. Dist. Ct. App. 2010) [35 Fla. L. Weekly
D2754c] (concluding that punitive to compensa-
tory ratio of 7.58:1 did not “offend due process”).
So, we cannot say that the 1.6:1 ratio established
that the punitive damages award was excessive.

The Tobacco Companies argue that the 1.6:1
ratio is not the correct ratio to consider due to the
jury’s apportionment of fault. The appropriate
ratios are closer to 2:1 for both companies, they
contend, because we should look only to the
amount of compensatory and punitive damages
awarded against each defendant. But even assum-
ing the Tobacco Companies are correct that these
are the relevant ratios, the punitive damages
award still would not be unreasonable. The Su-
preme Court has explained that there are “no rigid
benchmarks that a punitive damages award may
not surpass,” but “[s]ingle-digit multipliers are
more likely to comport with due process, while
still achieving the State’s goals of deterrence and
retribution.” State Farm, 538 U.S. at 425; see
Gore, 517 U.S. at 580-81 (discussing history of
courts awarding double, treble, or quadruple
damages). The multipliers here are in the low
single digits. We have upheld considerably larger
ratios of punitive to compensatory damages. See
McGinnis v. Am. Home Mortg. Servicing, Inc.,
901 F.3d 1282, 1290 (11th Cir. 2018) [27 Fla. L.
Weekly Fed. C1219a] (discussing decisions in
which we upheld punitive damages awards with
ratios of 5.5:1, 9.2:1, and 4:1). For these reasons,
the second guidepost also weighs in Kerrivan’s

favor.

3. Difference Between Damages and Civil
Penalties Authorized or Imposed in Com-
parable Cases
The final guidepost considers “the available

civil and criminal penalties the state provides for”
the Tobacco Companies’ misconduct to deter-
mine whether they had notice that they could be
ordered to pay the amount awarded. Johansen v.
Combustion Eng’g, Inc., 170 F.3d 1320, 1337
(11th Cir. 1999). “[A] reviewing court engaged in
determining whether an award of punitive dam-
ages is excessive should accord substantial defer-
ence to legislative judgments concerning appro-
priate sanctions for the conduct at issue.” Gore,
517 U.S. at 583 (internal quotation marks omit-
ted). This factor, however, “is accorded less
weight in the reasonableness analysis than the first
two guideposts.” Kemp v. Am. Tel. & Tel. Co.,
393 F.3d 1354, 1364 (11th Cir. 2004) [18 Fla. L.
Weekly Fed. C130a].

The Tobacco Companies ask us to compare
the awards of punitive damages to the civil penal-
ties authorized for willful violations of Florida’s
Deceptive and Unfair Trade Practices Act. See
Fla. Stat. § 501.2075. They observe that the Act
authorizes a maximum penalty of $10,000 for
each willful violation, id., far less than the puni-
tive damages awarded here. But the Tobacco
Companies fail to recognize that violators of the
Act are subject to a maximum $10,000 penalty
“for each [willful] violation.” Id. (emphasis
added). So, the relevant comparison would be the
total penalties authorized for each of the willful
violations the Tobacco Companies committed
over Kerrivan’s nearly five decades as a smoker
that contributed to his harm. But even assuming
that this guidepost favors the Tobacco Compa-
nies, it does not, in the light of the first two guide-
posts, compel the conclusion that the punitive
damages awarded here were unconstitutionally
excessive.

Because the Gore guideposts weigh in
Kerrivan’s favor, we conclude that the punitive
damages award is not unconstitutionally exces-
sive. The district court correctly denied the To-
bacco Companies’ motion for judgment as a
matter of law on the constitutionality of the puni-
tive damages award.

C. The District Court Did Not Err by Submit-
ting Kerrivan’s Fraud Claims to the Jury.

The Tobacco Companies argue that the district
court should not have allowed Kerrivan’s fraud-
based claims to go to the jury because the evi-
dence was insufficient for a reasonable jury to
find that Kerrivan detrimentally relied on their
concealment of material information about the
risks of smoking. We find, to the contrary, that the
evidence supported an inference of detrimental
reliance by Kerrivan. The district court correctly
denied the Tobacco Companies’ renewed motion
for judgment as a matter of law.

Engle progeny plaintiffs need not demonstrate
that they relied on specific statements from ciga-
rette companies to establish detrimental reliance
for fraud-based claims under Florida law. See,
e.g., Philip Morris USA Inc. v. McCall, 234 So. 3d

4, 14 (Fla. Dist. Ct. App. 2017) [42 Fla. L.
Weekly D2629a] (explaining that in an Engle case
a fraudulent concealment claim need not be
limited to reliance on a particular statement);
Philip Morris USA, Inc. v. Duignan, 243 So. 3d
426, 439 (Fla. Dist. Ct. App. 2017) [42 Fla. L.
Weekly D2426c] (holding that an Engle progeny
plaintiff was not required to prove detrimental
reliance on a specific statement). “Florida law
permits an Engle-progeny jury to infer reliance
based on evidence that the plaintiff was exposed
to the disinformation campaign and harbored a
misapprehension about the health effects and/or
addictive nature of smoking.” Cote v. R.J.
Reynolds Tobacco Co. 909 F.3d 1094, 1108 (11th
Cir. 2018) [27 Fla. L. Weekly Fed. C1527a]
(collecting cases). To decide whether the evidence
was sufficient to raise an inference of detrimental
reliance, we must determine “[w]hether, consider-
ing all evidence and drawing all reasonable infer-
ences in favor of [Kerrivan], any reasonable juror
could have inferred that [he] was exposed to [the
Tobacco Companies’] decades-long, pervasive
disinformation campaign and was accordingly
confused regarding the health effects or addictive
nature of smoking cigarettes such that [he] may
have behaved differently had [he] known the true
facts.” Id.

The jurors in this case heard evidence about
the tobacco industry’s sustained and pervasive
disinformation campaign. Kerrivan also testified
about his exposure to cigarette advertisements and
that the advertisements influenced his decisions
about which cigarettes to smoke, such as his
decision to switch to filtered cigarettes to “cut out
the tar and nicotine,” Doc. 93 at 89—the very
claim the tobacco industry made in marketing
filtered cigarettes. Further, Kerrivan testified that
he switched to Marlboro Lights in an attempt to
quit smoking but instead ended up smoking more
packs of cigarettes per day, the exact outcome the
tobacco industry sought in making lighter ciga-
rettes. He also testified that, had he known had
bad cigarettes were for him or how addictive they
were, he never would have started smoking and
probably would have quit sooner. This evidence
is sufficient to sustain an inference of detrimental
reliance.

The Tobacco Companies contend that, be-
cause Kerrivan introduced no evidence that he
heard or saw any particular advertisement that
misled him, the Florida First District Court of
Appeals’ decision in R.J. Reynolds Tobacco Co.
v. Whitmire, 260 So. 3d 536 (Fla. Dist. Ct. App.
2018) [44 Fla. L. Weekly D4a], forecloses recov-
ery on his fraud claims. This argument flies in the
face of our previous observation that “Florida
courts have consistently held that Engle-progeny
plaintiffs are not required to show reliance on a
specific statement.” Cote, 909 F.3d at 1108.

In Cote, we explained that the “unique circum-
stances underlying Engle-progeny fraudulent
concealment claims” has caused the Florida courts
to “permit[ ] an Engle-progeny jury to infer reli-
ance based on evidence that the plaintiff was
exposed to the disinformation campaign and
harbored a misapprehension about the health
effects and/or addictive nature of smoking.” Id.
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(collecting cases). The Tobacco Companies
maintain that Whitmire, which was decided after
Cote, changed Florida law such that “the only
proof that will satisfy the detrimental reliance
requirement is evidence that the smoker read, saw,
or heard a misleading statement.” Reply Br. at 20.
We are not persuaded.

Generally, we are bound by a previous deci-
sion of this court interpreting state law unless it is
overruled by the court sitting en banc or “subse-
quent decisions of the United States Supreme
Court or the Florida courts cast doubt on our
interpretation of state law.” Hattaway v.
McMillian, 903 F.2d 1440, 1445 n.5 (11th Cir.
1990). We reject the Tobacco Companies’ argu-
ment because Whitmire casts no doubt on Cote’s
interpretation of Florida law. Whitmire merely
explained that a jury may draw an inference of
reliance on misleading advertisements only if the
plaintiff “connect[s] [his] smoking to the false
information disseminated by the tobacco compa-
nies.” See 260 So. 3d at 540. The appellee in
Whitmire was the husband of the decedent
smoker. Id. at 537. At trial, he provided no evi-
dence that connected his wife’s smoking to the
false information disseminated by the tobacco
industry. Id. at 539. Instead, the evidence pre-
sented at trial displayed a lack of interest in ciga-
rette advertisements:

Appellee testified that he did not know
whether the decedent was influenced by ciga-
rette advertisements and that they had never
discussed any statements by tobacco compa-
nies; Appellee’s son testified that he could not
recall the decedent ever expressing interest in
a statement from a tobacco company; and
Appellee’s sister-in-law testified that she had
never heard the decedent mention a cigarette
advertisement. While Appellee testified that
he was “sure” the decedent saw cigarette
advertisements on television, he also testified
that he did not know if she saw any “state-
ments” from any tobacco companies.

Id. at 539-40. Because no evidence connected the
decedent’s smoking to any false information
distributed by the tobacco industry, the court in
Whitmire concluded that the appellee “failed to
present adequate evidence as a matter of law that
the decedent relied on fraudulent statements.” Id.
at 541. This decision did not change Florida law
concerning the circumstances in which a jury can
infer reliance in Engle progeny cases. The re-
quirements remain the same: that the plaintiff was
exposed to the disinformation campaign and
harbored a misapprehension about the health
effects and/or addictive nature of smoking.

Kerrivan satisfied this requirement: not only
did he present evidence that he was exposed
throughout his life to the Tobacco Companies’
large-scale advertising campaign, but he also
testified that his decisions were influenced by the 

campaign’s contents. From this evidence, a rea-
sonable jury could infer that Kerrivan would have
quit smoking earlier had he known the true facts
about the health risks of the cigarettes that he
smoked.10

Therefore, the district court did not err in
submitting Kerrivan’s fraud claims to the jury.
For the same reasons, it properly denied the
Tobacco Companies’ renewed motion for judg-
ment as a matter of law.

IV. CONCLUSION
For the reasons set forth above, we affirm the

district court’s denials of the Tobacco Compa-
nies’ motions for judgment as a matter of law and
for a new trial or remittitur.

AFFIRMED.
))))))))))))))))))

*Honorable Eduardo C. Robreno, United States
District Judge for the Eastern District of Pennsylvania,
sitting by designation

1Engle progeny cases are cases arising from a class
action against tobacco companies on behalf of Florida-
resident smokers who developed smoking-related
illness caused by addiction to nicotine in cigarettes. See
Engle v. Liggett Grp., Inc., 945 So. 2d 1246 (Fla. 2006)
[32 Fla. L. Weekly S1a]. In Engle, the Florida Supreme
Court approved in part and vacated in part the jury’s
verdict finding liability, vacated the award of punitive
damages, and decertified the class, instructing Engle
class members to pursue individual actions to resolve
the remaining individual issues and to recover damages.
Id. at 1254. The Court instructed that certain findings
would have preclusive effect in future individualized
actions, including that:

[S]moking cigarettes causes certain diseases (in-
cluding lung cancer), [ ] nicotine is addictive, [ ] the
tobacco companies placed cigarettes on the market
that were defective and unreasonably dangerous, [ ]
the tobacco companies were negligent, and [ ] the
tobacco companies concealed or omitted material
information about the health effects and addictive
nature of cigarettes and also conspired with one
another to do so.

Philip Morris USA, Inc. v. Duignan, 243 So. 3d 426,
430 (Fla. Dist. Ct. App. 2017) [42 Fla. L. Weekly
D2426c] (citing Engle, 945 So. 2d at 1257 n.4, 1276-
77).

2The Tobacco Companies also argue that (1)
“application of the Engle findings to establish the
conduct elements of the plaintiff’s claims violated their
due process rights” and (2) “the claims for strict liability
and negligence are preempted by federal law.” Appel-
lant Br. at 16. They concede that our precedent fore-
closes these arguments and seek only to preserve them
for further appellate review. Id.; see also Graham v. R.J.
Reynolds Tobacco Co., 857 F.3d 1169, 1174, 1178-80
(11th Cir. 2017) [26 Fla. L. Weekly Fed. C1549a] (en
banc).

3In describing the facts, we view the evidence in the
light most favorable to Kerrivan and draw all reasonable
inferences and credibility choices in favor of the jury’s
verdict. See Goldsmith v. Bagby Elev. Co., 513 F.3d
1261, 1275 (11th Cir. 2008) [21 Fla. L. Weekly Fed.
C316a] (explaining that when we review the denial of a
motion for judgment as a matter of law, “[w]e consider
all the evidence, and the inferences drawn therefrom, in 

the light most favorable to the nonmoving party”
(internal quotation marks omitted)).

4“Doc. #” refers to the numbered entry on the district
court’s docket.

5Kerrivan filed a cross-appeal raising a single issue:
whether, if we vacated the jury’s fraudulent conceal-
ment and conspiracy findings and its punitive damages
award, he would be entitled on remand to a retrial
limited to the entitlement to and award of punitive
damages. The Tobacco Companies conceded that
Kerrivan would be so entitled under Soffer v. R.J.
Reynolds Tobacco Co., 187 So. 3d 1219, 1225 (Fla.
2016) [41 Fla. L. Weekly S101a]. We therefore dis-
missed Kerrivan’s cross-appeal.

6In reviewing a compensatory damages award on a
state law claim, we evaluate the propriety of the award
under state law. See Myers v. Cent. Fla. Invs., Inc., 592
F.3d 1201, 1212 (11th Cir. 2010) [22 Fla. L. Weekly
Fed. C372a]; see also Johnson v. Barnes & Noble
Booksellers, Inc., 437 F.3d 1112, 1117 (11th Cir. 2006)
[19 Fla. L. Weekly Fed. C223b] (looking to Florida law
to determine whether a compensatory damages award
was excessive).

7The Tobacco Companies contend that we should
consider only Engle progeny with a living plaintiff that
have been affirmed upon appellate review. We disagree.
The Tobacco Companies have offered no authority—
binding or persuasive—to support this notion. So, we
reject this limiting factor in comparing Engle-progeny
verdicts. And even if we considered only the decisions
the Tobacco Companies rely on, we still could not infer
from the fact that other juries have awarded less dam-
ages to living plaintiffs that the award here was exces-
sive.

8The Tobacco Companies also argue that substantial
punitive damages are unnecessary to punish the defen-
dants or to deter future misconduct and, to the extent
any punitive award is necessary, the damages should be
low enough that the aggregate punishment across all
Engle progeny cases should not be excessive. Both
arguments are irrelevant to the constitutional test for
excessiveness. Further, the Tobacco Companies provide
no authority to support this view of punitive awards.
These arguments thus cannot justify reversal of the
punitive damages award on constitutional grounds. This
is not to say, and we do not address here, whether under
certain circumstances, multiple awards of punitive
damages for the same conduct could not produce an
aggregate amount that would be excessive and conceiv-
ably violate due process.

9The district court concluded that the third factor did
not weigh in Kerrivan’s favor because “[t]here was no
evidence that Kerrivan was financially vulnerable.”
Doc. 174 at 10. Because neither party challenges it, we
accept the district court’s analysis of this factor.

10The Tobacco Companies also argue that Kerrivan
could not have detrimentally relied on their misinforma-
tion because he had knowledge of the dangers of smok-
ing from having observed his mother’s smoking and his
father’s imploring her to quit. Even if Kerrivan’s
mother’s smoking made him generally aware of the
health risks of smoking, his testimony demonstrated that
he did not fully comprehend all the dangers of smoking;
for example, that filtered and light cigarettes would
further his addition rather than helping him to quit. See
Philip Morris USA, Inc. v. Naugle, 103 So. 3d 944, 947
(Fla. Dist. Ct. App. 2012) [37 Fla. L. Weekly D2821a]
(affirming finding of reliance where the smoker “was
aware that smoking could have been dangerous to her
health”).

*        *        *



Headnotes and indexes are copyrighted and may not be duplicated by photocopying, printing,
or other means without the express permission of the publishers. 1-800-351-0917

28 Fla. L. Weekly Fed. C938 U.S. COURT OF APPEALS, ELEVENTH CIRCUIT

Civil rights—Due process—Substantive—
Interference with bystander’s rescue at-
tempts—Personal representative filed suit
against deputy sheriff after her son attempted
to commit suicide by hanging, contending that
deputy, the responding officer on the scene,
violated his Fourteenth Amendment substan-
tive due process rights by stopping several
bystanders from performing CPR on her
son—Qualified immunity—District court
applied an erroneous legal standard in denying
officer’s motion for summary judgment on
grounds that he was entitled to qualified im-
munity when the court based its qualified
immunity holding on deliberate indifference as
the foundation level of culpability—Under
Eleventh Circuit law, officer’s actions cannot
be held to violate clearly established substan-
tive due process rights, unless the jury finds
that officer acted with a level of culpability
more than reckless interference with bystand-
ers’ rescue efforts—Given the relevant legal
landscape guiding the officer, court cannot
conclude that officer’s reckless or deliberately
indifferent interference with bystanders’
rescue attempts is sufficient to constitute a
clearly established violation of substantive due
process rights, or that officer had fair notice or
fair warning that reckless or deliberately
indifferent actions on his part in these circum-
stances would violate substantive due process
rights—If the jury finds that officer intended
to cause harm to plaintiff’s son in the form of
death or serious brain injury, plaintiff would
have stated a violation of clearly established
substantive due process rights
JOLENE WALDRON, as the Personal Representative of the
Estate of Anthony R. Ybarra, Jr. a minor, Plaintiff-Appellee, v.
GREGORY SPICHER, Deputy, individually, Defendant-
Appellant. 11th Circuit. Case No. 18-14536. March 25, 2020.
Appeal from the U.S. District Court for the Middle District of
Florida (No. 5:16-cv-00658-TJC-PRL).

(Before ANDERSON, MARCUS, and EBEL,*
Circuit Judges.)

(ANDERSON, Circuit Judge.) Jolene Waldron,
the personal representative of her son, the late
Anthony Ybarra, Jr., filed the instant case against
Gregory Spicher, a Sheriff’s Deputy with the
Marion County, Florida, Sheriff’s Office. After
her son attempted to commit suicide by hanging
himself, Waldron contends that Spicher, the
responding officer on the scene, stopped several
bystanders from performing CPR on Ybarra, in
violation of his substantive due process rights
under the Fourteenth Amendment. Spicher moved
for summary judgment on the grounds that he was
entitled to qualified immunity, which the district
court denied. Spicher appeals from this determi-
nation. We hold that the district court applied an
erroneous legal standard. We announce the cor-
rect legal standard, and remand to the district
court to apply that standard in the first instance.
Accordingly, we vacate the judgment of the
district court, and remand for further proceedings
not inconsistent with this opinion.

I. BACKGROUND
While the parties largely agree on the underly-

ing facts, we nonetheless set them out in some
detail because they are relevant to our ultimate
decision. Taking the facts in the light most favor-
able to the plaintiff in this summary judgment
qualified immunity posture, we assume the fol-
lowing circumstances.

A. Ybarra’s Suicide and the Immediate Re-
sponse
On November 14, 2014, Anthony Ybarra, Jr.,

attempted to commit suicide by hanging himself
from a tree outside his house with belts and ropes.
Though it is unclear how long Ybarra was hang-
ing before he was discovered, it is likely that at
least several minutes elapsed before he was ulti-
mately discovered by Waldron and her other
children. When Waldron discovered her son, she
began screaming and attempted to bring him
down. One of her neighbors, Ronald Timson, a
former emergency medical technician (“EMT”),
heard her screams and rushed over to help.
Waldron and Timson had difficulty cutting the
ropes and belts that Ybarra had hung himself with,
but were eventually able to do so. Timson exam-
ined Ybarra and detected a “faint, faint pulse” on
Ybarra’s carotid artery and felt that Ybarra “was
not cold.” Because of Ybarra’s “nonwhite” skin,
Timson was unable to tell if Ybarra was cyanotic1

and saw some faint bruising around his neck. He
immediately began performing CPR on Ybarra.
As Timson did so, Waldron testified that she saw
Ybarra exhale, but Timson did not.

While Timson was performing CPR, Waldron
and Christina Timson, Ronald’s wife, repeatedly
attempted to call 911 to report the emergency, but
the line kept disconnecting. Christina Timson was
able to call 911 successfully at 4:00 PM, shortly
after Ybarra was discovered, and a rescue unit was
dispatched at approximately 4:02 PM. Mean-
while, Waldron called her boyfriend’s mother,
Karen VanEs, a nurse, at approximately 4:04 PM,
who arrived at the Waldron residence several
minutes later.

At the time that VanEs had arrived, Timson
had been performing CPR for several minutes.
When she arrived, VanEs joined him. She noted
that Ybarra’s color was not “dusky” or “kind of
grayish,” which would have indicated to her that
he was “dead or close to death.” She did not
observe any breathing or any other signs that
indicated he was alive. She performed CPR for a
short period of time—accounts vary as to whether
it was a minute or several minutes—before Sher-
iff’s Deputy Gregory Spicher arrived.

Upon his arrival, Spicher directed both VanEs
and Timson to stop performing CPR. When no
one acceded to his request, he ordered them to
stop again. Timson stepped away and VanEs
stopped, but she checked Ybarra’s left radial
artery and felt a “weak beat.” She protested to
Spicher that “there was a heartbeat,” to which he
replied, “Well, that’s because you’re performing
CPR.” At that point, she removed her hands and
said, “But I’m not doing CPR.” She then stood up
and walked away. Spicher subsequently called in
a “Signal 7,” which meant that “there is a de-
ceased individual at the scene” and that emer-
gency units need not “rush” to the scene.2 In his
deposition, Spicher testified that before he called

in the Signal 7, he checked Ybarra for signs of
life, but the district court, based on the other
witnesses’ testimony, said that “[n]o one saw
Spicher check Anthony for signs of life.” Thus,
assuming all reasonable inferences in favor of the
non-movant, we assume that Spicher did not
check Ybarra for signs of life.

Several minutes later, a fire truck and an
ambulance arrived. Three paramedics—later
identified as David Warren, Christensen, and
Grisales—attempted to attend to Ybarra, but
Spicher only allowed Warren to do so to “confirm
the patient’s status.” Warren testified that Spicher
told him to “not touch the patient very much
because this was . . . a crime scene.” Warren noted
that Ybarra was “severely cyanotic and unrespon-
sive” and his neck was elongated. He assessed
Ybarra with a Glasgow Coma Score of one in
eyes, verbal, and motor, which was consistent
with a deceased person’s score. Warren hooked
up Ybarra to a heart monitor and noted a heart rate
of 24 beats per minute, which he testified indi-
cated organized electrical activity in the heart
inconsistent with death. Warren called for Spicher
to retrieve Lieutenant Christensen, but Spicher
was on the phone and did not hear him, so Warren
shouted louder, which finally brought
Christiansen over. The two immediately recon-
tinued CPR and began “manual C-spine immobi-
lization,” which was meant to hold Ybarra’s spine
in line. Ybarra was then transported to the hospi-
tal, where he died a week later.

B. Internal Affairs Investigation
Shortly after the events of November 14,

2014, the Marion County Sheriff’s Office’s
Internal Investigations Unit opened an investiga-
tion into Spicher’s conduct. The Unit interviewed
all of the witnesses—that is, Waldron, her chil-
dren, the Timsons, VanEs, Warren, and Spicher.
The Unit reached the following conclusion:

Deputy Spicher was acting in the role of a
law enforcement officer at the time of this
incident; he had been trained to administer
CPR. His years of advanced medical training
and experience should have been a benefit in
this instance. CPR training will teach you that
you don’t cease CPR once it begins, unless the
person administering it is relieved by medical
personnel or becomes exhausted. Deputy
Spicher made, what he believed at the time, a
correct decision when giving the order; how-
ever, he lacked the facts to do so. Deputy
Spicher did not know that the civilians admin-
istering CPR had medical backgrounds or how
long the subject had been hanging before he
was cut down. Once someone is deceased you
can, during a time frame, possibly bring them
back to life.

Deputy Gregory Spicher’s actions at the
time of his arrival, in as far as his commands to
civilians, were not proper as to his role of a
law enforcement officer and the Marion
County Sheriff’s Office. Therefore, Violation
of operations Directive 1068.04(A) Derelic-
tion of Duty is SUBSTANTIATED.

(emphasis in original).

C. Procedural History
Waldron filed suit against Spicher, alleging
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that he violated Ybarra’s Fourteenth Amendment
substantive due process rights. Each party intro-
duced expert testimony as to the proximate causa-
tion of Ybarra’s death. Waldron’s expert, Dr.
Mazyar Rouhani, stated that Ybarra “would have
survived the hanging and may have been neuro-
logically intact if he would have continued to
receive continuous CPR by [the] bystander[s] and
[emergency medical services],” but Spicher’s
expert, Dr. Kris Sperry, stated that Ybarra had
deteriorated to such a point that no amount of
CPR or medical care would have been able to save
him.

Both parties filed motions to exclude the
other’s expert witnesses, and Spicher moved for
summary judgment based on qualified and sover-
eign immunity and on Waldron’s demand for
punitive damages. The District Court denied the
motions to exclude Rouhani and Sperry as expert
witnesses, denied Spicher’s motion as to punitive
damages, and denied his motion as to qualified
and sovereign immunity. Spicher appealed the
District Court’s denial of his motion for summary
judgment solely on the issue of qualified immu-
nity.

II. ISSUE
The ultimate issue on appeal is whether the

district court erred in denying Spicher’s motion
for summary judgment. However, there are sev-
eral subsidiary issues, including:

(1) Whether Spicher was acting within his
discretionary authority; and

(2) Whether the district court employed the
correct legal analysis, and if not, what
Waldron must prove to demonstrate a viola-
tion of clearly established substantive due
process rights.

We decline to address the first issue; we prefer
that the district court address it in the first in-
stance. This opinion addresses only the second
issue.

III. ANALYSIS
“Qualified immunity protects government

officials from liability for civil damages unless
they violate a statutory or constitutional right that
was clearly established at the time the alleged
violation took place.” Gilmore v. Hodges, 738
F.3d 266, 272 (11th Cir. 2013) [24 Fla. L. Weekly
Fed. C867a] (citation omitted). Because qualified
immunity is available only if the official is
“carry[ing] out their discretionary duties,” see id.
(quotation omitted), our inquiry begins by consid-
ering whether the official was acting within the
scope of his discretionary authority. See
Holloman v. Harland, 370 F.3d 1252, 1264 (11th
Cir. 2004) [17 Fla. L. Weekly Fed. C593a]. “If,
interpreting the evidence in the light most favor-
able to the plaintiff, the court concludes that the
defendant was engaged in a discretionary func-
tion, then the burden shifts to the plaintiff to show
that the defendant is not entitled to qualified
immunity.” Id. (citing Cottone v. Jenne, 326 F.3d
1352, 1358 (11th Cir. 2003) [16 Fla. L. Weekly
Fed. C511a]) (emphasis in original). Then, the
plaintiff must demonstrate that his constitutional
rights were violated and that the right at issue was
“ ‘clearly established’ at the time of defendant’s

alleged misconduct.” Pearson v. Callahan, 555
U.S. 223, 232 (2009) [21 Fla. L. Weekly Fed.
S588a]. We review all of these determinations de
novo, Nolin v. Isbell, 207 F.3d 1253, 1255 (11th
Cir. 2000), and “view all evidence and make any
reasonable inferences that might be drawn there-
from in the light most favorable to the non-mov-
ing party,” but “only to the extent supportable by
the record,” Loftus v. Clark-Moore, 690 F.3d
1200, 1203 (11th Cir. 2012) [23 Fla. L. Weekly
Fed. C1392a] (quotation omitted). We begin by
considering whether Spicher was acting within his
discretionary authority, and then proceed to the
core qualified immunity analysis.

A. Discretionary Authority
In most cases, plaintiffs concede that the

defendant was acting within his discretionary
authority at the time of the alleged constitutional
violation. In the proceedings before the district
court, Waldron did not argue that Spicher was not
acting within his discretionary authority and the
district court assumed that she had conceded the
point. Perhaps inspired by the district court’s
suggestion that “the Court is not so sure” that
“Spicher was acting within the scope of his discre-
tionary authority,” Waldron argues for the first
time before us that Spicher was not acting within
his discretionary authority.

Generally, “[a]rguments raised for the first
time on appeal are not properly before this Court.”
Hurley v. Moore, 233 F.3d 1295, 1297 (11th Cir.
2000). But our “power to entertain an argument
raised for the first time on appeal is not a jurisdic-
tional one; thus we may choose to hear the argu-
ment under special circumstances.” Access Now,
Inc. v. Southwest Airlines Co., 385 F.3d 1324,
1332 (11th Cir. 2004) [17 Fla. L. Weekly Fed.
C1064a] (citing Dean Witter Reynolds, Inc. v.
Fernandez, 741 F.2d 355, 360 (11th Cir. 1984))
(emphasis in original).

We note that the district court declined to
address the discretionary authority issue, because
neither party raised the issue and because, under
the district court’s analysis, it would not have
changed the outcome. We decline to address this
issue; we prefer that the district court address in
the first instance both whether Waldron’s actions
in the district court constitute a waiver, and the
merits of the issue. Accordingly, the balance of
this opinion assumes arguendo—but does not
decide—that Spicher was acting within his discre-
tionary authority.

B. Core Qualified Immunity Analysis
As we explained previously, the core qualified

immunity analysis consists of two questions: (1)
whether the official violated the plaintiff’s consti-
tutional rights, and (2) if so, whether those rights
were clearly established. We “may undertake
these two inquiries in either order.” Maddox v.
Stephens, 727 F.3d 1109, 1120 (11th Cir. 2013)
[24 Fla. L. Weekly Fed. C574a] (citing Pearson,
555 U.S. at 236). Because we are assuming that
Spicher was acting within the scope of his author-
ity, to prevail, Waldron will have to prove not
only that her substantive due process rights were
violated (the first prong), but also that the substan-
tive due process rights thus violated were clearly

established (the second prong) at the time Spicher
acted. Because Waldron can prevail only if she
successfully establishes this second prong, and
because if she does establish the second prong she
necessarily will have established the first prong,
we address in this opinion only whether Waldron
can prove that Spicher’s actions violated clearly
established substantive due process rights.

This court has identified three different ways
that a plaintiff can prove that a particular constitu-
tional right is clearly established. First, a plaintiff
can show that a materially similar case has already
been decided. Mercado v. City of Orlando, 407
F.3d 1152, 1159 (11th Cir. 2005) [18 Fla. L.
Weekly Fed. C473a]. This category consists of
binding precedent tied to particularized facts in a
materially similar case. In determining whether a
right is clearly established under this prong, only
materially similar cases from the United States
Supreme Court, this Circuit, and/or the highest
court of the relevant state can clearly establish the
law. Griffin Indus., Inc. v. Irvin, 496 F.3d 1189,
1199, 1199 n.6 (11th Cir. 2007) [20 Fla. L.
Weekly Fed. C998a]. Second, a plaintiff can also
show that a broader, clearly established principle
should control the novel facts of a particular case.
Mercado, 407 F.3d at 1159. “[T]he principle must
be established with obvious clarity by the case
law so that every objectively reasonable govern-
ment official facing the circumstances would
know that the official’s conduct did violate federal
law when the official acted.” Loftus, 690 F.3d at
1205 (alteration in original). Put another way, “in
the light of pre-existing law, the unlawfulness
must be apparent.” Id. Third, a plaintiff could
show that the case “fits within the exception of
conduct which so obviously violates [the] Consti-
tution that prior case law is unnecessary.”
Mercado, 407 F.3d at 1159. This third test is a
narrow category encompassing those situations
where “the official’s conduct lies so very obvi-
ously at the very core of what the [relevant consti-
tutional provision] prohibits that the unlawfulness
of the conduct was readily apparent to the official,
notwithstanding lack of case law.” Loftus, 690
F.3d at 1205 (alteration in original) (quoting
Terrell v. Smith, 668 F.3d 1244, 1257 (11th Cir.
2012) [23 Fla. L. Weekly Fed. C715a]).

1. Significance of Hamilton and Lewis for
this case

We begin our analysis with a discussion of the
very similar case of Hamilton by and through
Hamilton v. Cannon, 80 F.3d 1525 (11th Cir.
1996). There, Hamilton, the plaintiff’s daughter,
was thrown into a swimming pool but did not
know how to swim and ultimately died. Id. at
1527. The lifeguard on duty “had received no
formal lifeguard training nor any instruction with
respect to drownings or any other potential emer-
gencies at the pool.” Id. at 1527-28. All he “knew
to do was to remove [Hamilton] from the pool and
place her on the edge of it.” Id. at 1528. Following
his removal of Hamilton from the pool, a by-
stander trained in CPR began administering CPR
in an attempt to revive Hamilton. Id. “After [the
bystander] initiated CPR, Hamilton appeared to
begin shallow breathing and to revive slightly.”
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Id. Some testimony indicated that “Hamilton held
her head up, began to cough and moved her arm,”
and the bystander “felt a pulse and saw Hamilton
trying to respond by moving her eyes.” Id. At this
point, a sheriff’s deputy arrived at the scene and
“ordered everyone to clear the area around Hamil-
ton,” including the bystander administering CPR.
Despite the bystander’s objections, the officer
specifically ordered her away from Hamilton. Id.
The deputy “then examined Hamilton’s condi-
tion, but did not himself undertake CPR efforts or
take any other medical action on her behalf,
apparently believing that Macon County’s emer-
gency medical technicians would arrive immedi-
ately after him.” Id. However, because the EMTs
were confused about the location, their arrival was
delayed by several minutes, during which time
“no one provided medical attention to Hamilton.”
Id. The bystander ran to her nearby home to
retrieve her CPR certification card and returned;
and during that five minutes, again, no one pro-
vided any medical care to Hamilton. Id. The
bystander was allowed to resume CPR and the
EMTs arrived shortly thereafter, but “Hamilton
had already passed the point at which medical
assistance could be of benefit,” and she was
declared dead shortly thereafter. Id. The district
court denied the deputy’s invocation of qualified
immunity, and we reversed. We concluded that
the cases Hamilton relied on to clearly establish a
substantive due process violation were either
dicta, or insufficiently similar such that the law
had not been “developed in such a concrete and
factually defined context to make it obvious to all
reasonable government actors, in the defendant’s
place, that what he [was] doing violates federal
law.” Id. at 1531 (internal quotations omitted).
We held: “It would take much creativity and
imagination to glean from the factually distin-
guishable cases upon which the plaintiffs rely a
clearly established rule of law that an unsuccess-
ful, negligent, or reckless rescue attempt, or
interference with a bystander’s rescue attempt,
amounts to a constitutional violation.” Id. at 1532.

In Hamilton, we applied the then-prevailing
substantive due process analysis which provided
that, ordinarily, government officials “are under
no duty to provide rescue.” Id. at 1529. This
general substantive due process law was subject to
two exceptions in our Circuit: (1) the “special
relationship” doctrine, and (2) the “special dan-
ger” doctrine. With respect to the first, we ex-
plained in Bradbury v. Pinellas County, 789 F.2d
1513, 1516 n.2 (11th Cir. 1986), “there are times
when the Constitution requires local governmen-
tal units to provide basic protective services to
individuals with whom the government has
created a special relationship,” usually through
arrest or other forms of custody. And as to the
second, “a plaintiff may show a duty on the state’s
part . . . by establishing that the plaintiff, as op-
posed to the general public, faced a special dan-
ger.” Cornelius v. Highland Lake, 880 F.2d 348,
354 (11th Cir. 1989), abrogated as recognized in
White v. Lemacks, 183 F.3d 1253, 1257-58 (11th
Cir. 1999) We subsequently explained that the
substantive due process analysis which the Hamil-
ton opinion employed was “superseded by the

standard employed by the Supreme Court in
Collins [v. City of Harker Heights].” White, 183
F.3d at 1257-59. “Thus, the conduct by a govern-
ment actor will rise to the level of a substantive
due process violation only if the act can be charac-
terized as arbitrary or conscience shocking in a
constitutional sense.” Waddell v. Hemerson, 329
F.3d 1300, 1304 (11th Cir. 2003) [16 Fla. L.
Weekly Fed. C595a] (citing Collins, 503 U.S.
115, 128 (1992); White, 183 F.3d at 1257-59).

The Supreme Court in County of Sacramento
v. Lewis described the concept of conscience
shocking in the constitutional sense. 523 U.S. 833
(1998). With respect to executive action, “only
the most egregious official conduct can be said to
be arbitrary in the constitutional sense.” Id. at 846
(internal quotation omitted). The “Due Process
Clause was intended to prevent government
officials from abusing [their] power, or employ-
ing it as an instrument of oppression.” Id. (internal
quotations omitted) (alteration in original). Lewis
noted that “the measure of what is conscience
shocking is no calibrated yard stick[.]” Id. at 847.
Context and the circumstances are significant, and
the level of culpability required can vary with the
context. Id. at 849-54. Thus, Lewis noted that the
Court had held that “deliberately indifferent
conduct . . . [is] enough to satisfy the fault require-
ment for due process claims based on the medical
needs of someone jailed while awaiting trial[.]”
Id. at 850. But, the Court noted: “Deliberate
indifference that shocks in one environment may
not be so patently egregious in another, and our
concern with preserving the constitutional propor-
tions of substantive due process demands an exact
analysis of circumstances before any abuse of
power is condemned as conscience-shocking.” Id.
at 850. The Court contrasted the context of a
pretrial detainee in need of medical care to that of
a prison riot or the high-speed chase at issue in
Lewis. Id. at 849-53. In the pretrial detainee
context, “actual deliberation is practical,” and
there are no “substantial countervailing interest[s]
excus[ing] the State from making provision for
the decent care and protection of those it locks
up.” Id. at 851. However, in the context of a
prison riot or high-speed chase, the police face “an
occasion calling for fast action[,] have obligations
that tend to tug against each other,” and are “often
forced to make split-second judgments—in
circumstances that are tense, uncertain, and rap-
idly evolving.” Id. at 853 (quotation omitted).
“[W]hen unseen circumstances demand an offi-
cer’s instant judgment, even precipitate reckless-
ness fails to inch close enough to harmful purpose
to spark the shock that implicates” substantive due
process. Id. Thus, in the context of the high-speed
chase at issue in Lewis, the Court held that a
“purpose to cause harm” was required. Id. at 854.
Accordingly, the Court held: “[W]e hold that
high-speed chases with no intent to harm suspects
physically or to worsen their legal plight do not
give rise to liability under the Fourteenth Amend-
ment.” Id.

As is apparent from the above discussion of
Lewis, context is significant. And the above
description of the facts in Hamilton reveals that
the facts of the instant case are very similar. The

general context is identical: both cases involve a
law enforcement officer called to the scene of an
attempted suicide (in the instant case) or an acci-
dental drowning (in Hamilton). In both cases,
bystanders were performing lifesaving CPR when
the officer arrived. In both cases, the officer
ordered everyone away from the victim, thus
terminating ongoing CPR efforts. In both cases,
the bystanders objected, but the officer persisted
in his order such that CPR terminated. In neither
case did the officer himself undertake CPR ef-
forts. In both cases, no CPR or other lifesaving
efforts were undertaken (for a few minutes until
paramedics arrived in our case and for five min-
utes in Hamilton, 80 F.3d at 1528). In both cases,
the victim died.

As explained in Lewis, the context in which
the officer’s action occurs is important in deter-
mining the level of culpability required for a
plaintiff to state a viable substantive due process
violation. Our Hamilton decision holds that, in the
context there, a “reckless rescue attempt, or inter-
ference with a bystander’s rescue attempt,” 80
F.3d at 1532, does not rise to the level of a clearly
established violation of substantive due process.
Deputy Spicher in our case argues that the context
in this case is materially similar to that in Hamil-
ton, and therefore the plaintiff in our case must
prove more than reckless interference with the
bystanders’ rescue attempt to demonstrate a
clearly established violation of the Constitution.

Waldron responds—and the district court
apparently agreed—that Hamilton analyzed the
substantive due process challenge there employ-
ing the now-superseded “special relationship” or
“special danger” analysis, and therefore that
Hamilton could provide little or no guidance to
Spicher as to what the Constitution required—i.e.,
little or no indication of the content of a clearly
established violation of substantive due process.
Contrary to Waldron’s position, we believe that
our decision in Hamilton is a relevant part of the
“legal landscape” that would have informed
Spicher with respect to the contours of the consti-
tutional right. Binding case law in this Circuit
holds that the “relevant legal landscape”—in-
cluding even cases from outside our Circuit and
unpublished cases—are informative in a court’s
determination of whether a particular constitu-
tional right is clearly established. Corbitt v.
Vickers, 929 F.3d 1304, 1319 n.14 (11th Cir.
2019) [27 Fla. L. Weekly Fed. C2166b]; Denno v.
Sch. Bd. of Volusia Cty., Fla., 218 F.3d 1267,
1272-75 (11th Cir. 2000) (identifying the relevant
legal landscape as including out-of-circuit and
district court decisions and declining to “hold
government officials to a higher level of knowl-
edge and understanding of the legal landscape
than the knowledge and understanding by
judges”). Thus, merely because a later Supreme
Court case changed the legal analysis, we cannot
expect every reasonable officer in Spicher’s shoes
to disregard the fact that the materially similar
facts in Hamilton resulted in a holding that it takes
more than a “reckless . . . interference with a
bystander’s rescue attempt” to constitute a clearly
established violation of substantive due process.

Moreover, even if Spicher had been aware that



Headnotes and indexes are copyrighted and may not be duplicated by photocopying, printing,
or other means without the express permission of the publishers. 1-800-351-0917

U.S. COURT OF APPEALS, ELEVENTH CIRCUIT 28 Fla. L. Weekly Fed. C941

the Supreme Court changed the appropriate
analysis after our Hamilton decision, we do not
believe that would undermine the significance of
Hamilton for this case. The new shock-the-con-
science analysis is clearly at least as favorable to
defendant governmental officers—and unfavor-
able to plaintiffs in suits like Waldron’s—as had
been the previous analysis; and very probably the
new standard is more so. Thus, there being fair
notice to reasonable officers in Spicher’s shoes
under the old standard that it takes more than
reckless interference with a rescue attempt to
violate clearly established substantive due process
rights, we believe that there is at least as much fair
notice to Spicher under the new standard.

For the foregoing reasons, we believe that in
this Circuit, Spicher’s actions cannot be deemed
to violate clearly established substantive due
process rights, unless the jury finds that Spicher
acted with a level of culpability more than reck-
less interference with bystanders’ attempted
rescue efforts. This leads us to disagree with the
rationale of the district court, which based its
qualified immunity holding on deliberate indiffer-
ence as the foundation level of culpability. The
district court recognized that “something more”
was required. The “something more” on which
the district court relied was the following: the
gravity of Ybarra’s medical need (it was clear he
would die without continued CPR); the fact that
Spicher required cessation of CPR without assess-
ment of Ybarra’s condition and without any
competing emergency or law enforcement needs;
the fact that it was obvious to any law enforce-
ment officer in that situation that ongoing CPR
should not be terminated unless relieved by
medical personnel or required by exhaustion; the
fact that Spicher had second chances when Mrs.
VanEs protested that she felt a pulse; and the
egregiousness of the circumstances. Our problem
with the district court’s rationale is that the tragic
circumstances that the district court assumed—
and that we must assume in this summary judg-
ment posture—are materially similar to those in
Hamilton.

In other words, the “something more” that the
district court here relied on is materially similar to
the circumstances in Hamilton, which this court
held were insufficient to rise to the level of a
clearly established substantive due process viola-
tion. Accordingly, we conclude that in this Cir-
cuit, Spicher’s actions cannot be held to violate
clearly established substantive due process rights,
unless the jury finds that Spicher acted with a
level of culpability more than reckless interfer-
ence with bystanders’ rescue efforts.

“Deliberate indifference” and “recklessness”
are frequently used together to describe similar
behavior, likely because of their similar defini-
tions.3 There is not enough difference in meaning
between recklessness and deliberate indifference
for us to conclude that deliberate indifference
would have stated a clearly established violation
of substantive due process rights—on the facts of
Hamilton—knowing, as we do, that recklessness
did not. Even if we were to assume, arguendo,
that they are different standards, we cannot con-
clude that any difference between them has been

clearly established by the Supreme Court, our
Circuit, or the Florida Supreme Court.4 More
significantly, in Lewis, the Supreme Court held
that “deliberate indifference” was “equivalent to
. . . reckless disregard for life,” 523 U.S. at 854,
which paints a legal landscape that squarely
forecloses the argument that there is any signifi-
cant difference between the terms.

Accordingly, because the circumstances of the
instant case are materially similar to the circum-
stances of Hamilton, we cannot conclude that
Spicher’s reckless or deliberately indifferent
interference with bystanders’ rescue attempts is
sufficient to constitute a violation of Waldron’s
clearly established substantive due process rights.
In other words, with Hamilton as part of the
relevant legal landscape guiding Spicher, we
cannot conclude that he had fair notice or fair
warning that reckless or deliberately indifferent
actions on his part in these circumstances would
violate substantive due process. Hope v. Pelzer,
536 U.S. 730, 739-40 (2002) [15 Fla. L. Weekly
Fed. S511a].

In support of our position, we note that the
Supreme Court in Lewis held that allegations of
recklessness, conscious disregard, and deliberate
indifference were insufficient levels of culpability
to state a substantive due process claim in the non-
custodial context of a high-speed chase. 523 U.S.
at 852-55. No case in the Supreme Court, or in
this Circuit, or in the Florida Supreme Court has
held that recklessness or deliberate indifference is
a sufficient level of culpability to state a claim of
violation of substantive due process rights in a
non-custodial context.5 See Nix v. Franklin Cty.
Sch. Dist., 311 F.3d 1373, 1377 (11th Cir. 2002)
[16 Fla. L. Weekly Fed. C55a] (“This court has
been explicit in stating that deliberate indifference
is insufficient to constitute a due-process violation
in a non-custodial setting[.]”) (internal quotation
omitted); see also Davis v. Carter, 555 F.3d 979,
983 (11th Cir. 2009) [21 Fla. L. Weekly Fed.
C1409a] (“[D]eliberate indifference is insufficient
to constitute a due-process violation in a non-
custodial setting.”) (quoting Nix, 311 F.3d at
1377); Upsher v. Grosse Pointe Sch. Sys., 285
F.3d 448, 453 (6th Cir. 2002) (“[T]o succeed on a
§ 1983 claim in a non-custodial setting, a plaintiff
must prove either intentional injury or ‘arbitrary
conduct intentionally designed to punish some-
one[.]’ ”) (quoting Lewellen v. Metropolitan
Gov’t, 34 F.3d 345, 351 (6th Cir. 1994)); Payne v.
Churchich, 161 F.3d 1030, 1040 (7th Cir. 1998)
(differentiating “deliberate indifference” as the
standard “in the custodial situation of a prison”
and “a much higher standard of fault than deliber-
ate indifference” in a non-custodial situation like
“in a high-speed chase”) (quoting Lewis, 523 U.S.
at 852-54).

Having decided that—on the facts we neces-
sarily assume—Spicher’s actions, if merely
reckless or deliberately indifferent, would not rise
to the level of culpability necessary to state a
violation of clearly established substantive due
process rights, we nevertheless hold that Spicher’s
actions would rise to that necessary level if the
jury should find that Spicher acted for the purpose
of causing harm to Ybarra. We derive from the

Supreme Court’s decision in Lewis the contours
of actions by Spicher that clearly would rise to the
level of violating clearly established substantive
due process rights. We believe that it is a matter of
obvious clarity, derived from principles set out in
Lewis, that Waldron would have stated a violation
of clearly established substantive due process
rights if the jury finds that he intended to cause
harm to Ybarra, which harm in the context of the
facts of this case obviously would take the form of
death or serious brain injury.6 From Lewis, we
derive the principle that “only at the [high] end[ ]
of the tort law spectrum of culpability” do official
acts “point . . . clearly toward” the “constitutional
concept of conscience shocking.” 523 U.S. at 848.
In the non-custodial context of a high-speed chase
by law enforcement—a context calling for “split-
second judgments” and the necessity to “balance
. . . the need to stop a suspect and show that flight
from the law is no way to freedom” against “the
high-speed threat to all those within stopping
range,” id. at 853—the Court in Lewis identified
that high end of the culpability spectrum as an
intent to cause harm. Id. at 854. (“[A] purpose to
cause harm . . . ought to be needed for due process
liability in a pursuit case.”).

If the circumstances we assume in this sum-
mary judgment posture are found by the jury, and
if the jury also finds that Spicher intended to cause
harm to Ybarra in the form of death or serious
brain injury, then we hold that it is a matter of
obvious clarity, derived from the above princi-
ples, that Waldron would have proved a violation
of clearly established substantive due process
rights.7

Little explanation is needed to show that it is a
matter of obvious clarity from Lewis’s principles
that proof of intent on the part of Spicher to cause
harm to Ybarra, under the circumstances assumed
here, would violate clearly established substantive
due process rights. With respect to the certainty
and seriousness of harm, the circumstances here
point more clearly to the certainty of death or
serious brain injury than the circumstances in
Lewis pointed to the certainty or seriousness of
harm. With respect to substantial countervailing
governmental interests, Lewis, 523 U.S. at 851,
the two cases involved comparably weak govern-
mental interests, but, if anything, the countervail-
ing governmental interests here are even weaker.
In Lewis, the Court cited the need to stop a
motorcycling suspect who was speeding and who
had disobeyed a uniform officer’s order to stop. In
our case, Spicher asserted a need to clear a crime
scene, notwithstanding that the 911 call had
indicated an attempted suicide was involved, and,
upon Spicher’s arrival, the ongoing CPR efforts
did not suggest a crime scene. The district court in
this case perceived no competing emergency or
law enforcement concerns. Although Spicher
asserts that he reasonably believed Ybarra was
already dead and beyond any possible help and
although that would of course be evidence of an
absence of intent to harm Ybarra, that remains a
question for the jury. The necessity for split-
second decision-making is comparable in the two
cases. With respect to the degree of egregiousness
and abuse of power, we believe that the actions we



Headnotes and indexes are copyrighted and may not be duplicated by photocopying, printing,
or other means without the express permission of the publishers. 1-800-351-0917

28 Fla. L. Weekly Fed. C942 U.S. COURT OF APPEALS, ELEVENTH CIRCUIT

assume in the instant case are more egregious than
the actions of the officer in Lewis. Finally, the use
of the power of law enforcement to disable all
possible life-saving possibilities with the intent to
cause harm to the victim is the epitome of the
“abuse of power” and “instrument of oppression”
that is at the core of what substantive due process
is intended to protect against. Lewis, 523 U.S. at
846. Accordingly, because the Court in Lewis
concluded there that a purpose to cause harm
would violate substantive due process, we believe
it is a matter of obvious clarity that, if the jury
finds that Spicher intended to cause harm to
Ybarra in the form of death or serious brain injury,
and finds the other circumstances we assume in
this summary judgment posture, then we hold that
Waldron would have proved a violation of clearly
established substantive due process rights.

2. Having Rejected the District Court’s
Rationale, Remand is Appropriate

In this opinion, we have held that—in this
Circuit where Hamilton is part of the relevant
legal landscape—Waldron cannot demonstrate
that Spicher violated clearly established substan-
tive due process rights without proving more than
that Spicher acted with deliberate indifference or
recklessness. But we have also held that, if the
jury should find that Spicher acted for the purpose
of causing harm to Ybarra, Waldron would have
proved a violation of clearly established substan-
tive due process rights. Because the district court
analyzed this case under the erroneous assump-
tion that a deliberate indifference level of culpa-
bility was sufficient under these circumstances,
the district court of course has not evaluated
whether a reasonable jury could find such a pur-
pose of causing harm on this summary judgment
record, and/or whether the parties should be
permitted to further develop the summary judg-
ment record in light of the standard which we
announce today. We believe it is appropriate to
remand this case to the district court to permit it to
reconsider this case under the standard we an-
nounce in this opinion.

IV. CONCLUSION
For the foregoing reasons, we vacate the

judgment of the district court, and remand for
further proceedings not inconsistent with this
opinion.

VACATED AND REMANDED.
))))))))))))))))))

*Honorable David M. Ebel, United States Circuit
Judge for the Tenth Circuit, sitting by designation.

1Cyanosis is a “bluish discoloration, applied espe-
cially to such discoloration of the skin and mucous
membranes due to excessive concentration of reduced
hemoglobin in the blood.” See Cyanosis, Dorland’s
Illustrated Medical Dictionary (28th ed. 1994). In
layman’s terms, the district court explained that
cyanosis “refers to the blue color a person becomes
when their tissue is not receiving sufficient levels of
oxygen.”

2The emergency services incident report indicates
that Spicher called in the Signal 7 at approximately 4:08
PM, and was notated as “SLOW ALL UNITS TO
COLD S7.”

3For example, Black’s Law Dictionary defines
“recklessness” as “[c]onduct whereby the actor does not
desire harmful consequence but nonetheless foresees

the possibility and consciously takes the risk. Reckless-
ness involves a greater degree of fault than negligence
but a lesser degree of fault than intentional wrongdo-
ing.” It also defines “reckless” as “[c]haracterized by the
creation of a substantial and unjustifiable risk of harm to
others and by a conscious (and sometimes deliberate)
disregard for or indifference to that risk.” And we have
defined “deliberate indifference” as “ha[ving] three
components: (1) subjective knowledge of a risk of
serious harm; (2) disregard of that risk; and (3) by
conduct that is more than negligence.” McElligott v.
Foley, 182 F.3d 1248, 1255 (11th Cir. 1999) (citing
Farmer v. Brennan, 511 U.S. 825 (1994); Estelle v.
Gamble, 429 U.S. 97 (1976)).

4In this respect, we find it significant that the argu-
ment that deliberate indifference is a significantly
higher level of culpability than recklessness has been
rejected by our sister circuits. See, e.g., A.H. v. St. Louis
Cty., 891 F.3d 721, 726 (8th Cir. 2018) (“Deliberate
indifference is ‘akin to criminal recklessness[.]’ ”)
(citation omitted); Kennedy v. Potter, 344 F. App’x 987,
989 (5th Cir. 2009) (“Deliberate indifference is treated
as similar to criminal recklessness.”) (citation omitted);
Bukowski v. City of Akron, 326 F.3d 702, 710 (6th Cir.
2003) (“We have interpreted deliberate indifference . . .
as being similar to subjective recklessness.”) (citation
omitted); L.W. v. Grubbs, 92 F.3d 894, 898 (9th Cir.
1996) (“[T]he Tenth Circuit recognizes that ‘deliberate
indifference’ is the same kind of conduct is labels
‘recklessness with a conscious disregard.’ ”) (quoting
Uhlrig v. Harder, 64 F.3d 567, 574 nn. 9-10 (10th Cir.
1995); Hill v. Shobe, 93 F.3d 418, 421 (7th Cir. 1996)
(noting that “[c]riminal recklessness . . . is the same as
‘deliberate indifference’ ”) (quotation omitted); Pavlick
v. Mifflin, 90 F.3d 205, 208-09 (7th Cir. 1996) (“[T]he
Supreme Court has stated that deliberate indifference is
similar to criminal recklessness[.]”) (quoting Farmer,
511 U.S. at 839-40); Harris v. Horney, 1991 U.S. App.
LEXIS 27193, at *7 (7th Cir. Nov. 13, 1991) (referring
to “recklessness” as “the same thing” as “deliberate
indifference”); Cortes-Quinones v. Jimenez-Nettleship,
842 F.2d 556, 558 (1st Cir. 1988) (noting that the 8th
Circuit “equat[ed] ‘deliberate indifference’ with ‘reck-
less disregard’ ”) (quoting Martin v. White, 742 F.2d
469, 474 (8th Cir. 1984); see also Saunders v. Sullivan,
1992 Del. LEXIS 67, at *5 (Del. Feb. 26, 1992) (“Wan-
ton behavior . . . is similar to recklessness; it is a con-
scious indifference to a substantial risk.”). Moreover,
“[t]he deliberate indifference standard used in certain
civil rights cases,” like Farmer v. Brennan, which
involved Eighth Amendment violations, “is congruent
with the definition of recklessness” in tort law. See Dan
B. Dobbs, Paul T. Hayden & Ellen M. Bublick, The
Law of Torts, Intent and Reckless or Wanton Miscon-
duct, § 32 n.6 (2d ed. June 2019 update).

5Our decision in Waddell suggested that “deliberate
indifference to an extremely great risk of serious injury”
might rise to the necessary level, notwithstanding the
non-custodial context. 329 F.3d at 1306. However, the
opinion merely mentioned that standard, along with
others, including “for the very purpose of creating a
serious injury.” Id. at 1306 n.6. But more important,
Waddell expressly declined to make a holding with
respect to the “correct legal threshold” in a non-custo-
dial case. Id. Thus, Waddell did not make clearly
established law in that regard.

6In other words, of the three methods noted above by
which a plaintiff can show that a particular constitu-
tional right is clearly established, we rely upon the
second—that is, that a broader, clearly established
principle should, as a matter of obvious clarity, control
the novel facts of a particular case. Mercado, 407 F.3d
at 1159.

7In this case, because we address only the issue of
whether Waldron can prove that her clearly established
substantive due process rights were violated, we need

not—and we do not—decide the precise level of culpa-
bility which is required to state a violation of substantive
due process in these circumstances. We do not rule out
the possibility that there might be a level of culpability
higher than recklessness and deliberate indifference, but
lower than an intent to cause harm, that the Supreme
Court might ultimately decide is sufficient. However,
there is no case from the Supreme Court, from this
Circuit, or from the Supreme Court of Florida so hold-
ing. Therefore, we are confident that—in this Circuit in
light of Hamilton, to demonstrate a clearly established
violation—Waldron would have to prove under these
circumstances that Spicher acted for the purpose of
causing harm to Ybarra. See Waddell, 329 F.3d at 1306
n.5 (declining to decide the precise level of culpability
necessary to state a viable substantive due process claim
in that case, while noting several possible levels of
culpability, including “for the very purpose of creating
a serious injury”). There being no binding precedent
fixing the precise level of culpability required in a
similar noncustodial case, we conclude that the only
way Waldron can prove a clearly established violation
of substantive due process would be to prove that
Spicher’s actions were for the purpose of causing harm
to Ybarra. This is especially so in light of the Supreme
Court’s decision in Lewis.

*        *        *

Aliens—Removal—Conviction of aggravated
felony—Crime involving moral turpitude—
Board of Immigration Appeals erred when it
ruled that alien’s New York conviction for
sexual misconduct qualified, under modified
categorical approach, as the aggravated felony
of rape and a crime involving moral turpitude
where the Board relied on a criminal com-
plaint that fails to establish that alien pleaded
guilty to forcible rap and not statutory rape—
Because neither the complaint nor the record
of guilty plea states that alien pleaded guilty to
forcible rape as opposed to statutory rape,
Board erred in concluding that alien was
convicted of forcible rape instead of statutory
rape and affirming the immigration judge’s
order of removal on that basis—Because
record of conviction does not make clear
whether alien pleaded guilty to forcible or
statutory rape, court of appeals need not de-
cide whether the New York statute is divisible
between forcible rape and statutory rape or
whether the criminal complaint is a valid
Shepard document
CYRIL MCDONALD GEORGE, Petitioner, v. U.S. ATTOR-
NEY GENERAL, Respondent. 11th Circuit. Case No. 18-
14000. March 26, 2020. Petition for Review of a Decision of
the Board of Immigration Appeals (Agency No. A041-091-
230).

(Before WILLIAM PRYOR, JILL PRYOR, and
LUCK, Circuit Judges.)

(WILLIAM PRYOR, Circuit Judge.) This peti-
tion for review requires us to decide whether the
Board of Immigration Appeals erred when it ruled
that Cyril George’s conviction for sexual miscon-
duct, N.Y. Penal Law § 130.20, qualifies, under
the modified categorical approach, as the aggra-
vated felony of rape, 8 U.S.C. § 1101(a)(43)(A),
and a crime involving moral turpitude, id. §
1227(a)(2)(A)(ii). In 1994, George pleaded guilty
to violating a New York statute that forbade
“sexual intercourse with a female without her
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consent.” N.Y. Penal Law § 130.20 (1994). New
York law provides that lack of consent can arise
from either “[f]orcible compulsion” or a victim
being “less than seventeen years old.” Id. §
130.05(2)(a), (3)(a). The Department of Home-
land Security charged George with removability
on the grounds that his conviction qualified as
both an aggravated felony and a crime involving
moral turpitude. See 8 U.S.C. § 1227(a)(2)(A)(ii)-
(iii). The Board agreed. It ruled that the New York
statute defines two crimes—forcible rape and
statutory rape—not a single crime that can be
committed in two ways. The Board then consid-
ered factual allegations from a criminal complaint
that George forced a 12-year-old girl to have sex
with him at gunpoint. Based on that complaint,
the Board concluded that George pleaded guilty to
forcible rape, not statutory rape, and it ruled that
his crime qualified as both the aggravated felony
of rape and a crime involving moral turpitude. But
the Board erred under the modified categorical
approach. The criminal complaint fails to specify
whether George pleaded guilty to forcible rape,
and the plea record otherwise fails to make clear
whether he pleaded guilty to that crime. We grant
his petition for review, vacate the Board’s deci-
sion, and remand for further proceedings.

I. BACKGROUND
Cyril George, a citizen of Trinidad and To-

bago, immigrated to the United States in 1986 at
age 10 and became a lawful permanent resident
two years later. In 1994, at age 18, he pleaded
guilty in a New York court to sexual misconduct.
See N.Y. Penal Law § 130.20 (1994). His statute
of conviction forbade a male to engage in “sexual
intercourse with a female without her consent.”
Id. Under New York law, lack of consent can arise
from either “[f]orcible compulsion” or a victim
being “less than seventeen years old.” Id. §
130.05(2)(a), (3)(a). Several years later, in 2001,
George pleaded guilty to patronizing a prostitute.
See id. § 230.03.

The Department of Homeland Security later
charged George with removability on two
grounds. First, it alleged that his conviction for
sexual misconduct qualified as the aggravated
felony of rape, 8 U.S.C. § 1101(a)(43)(A). See id.
§ 1227(a)(2)(A)(iii) (providing that aliens “con-
victed of an aggravated felony” are deportable).
And second, it alleged that his sexual-misconduct
and prostitution convictions both qualified as
crimes involving moral turpitude. See id. §
1227(a)(2)(A)(ii) (providing that aliens “con-
victed of two or more crimes involving moral
turpitude, not arising out of a single scheme of
criminal misconduct,” are deportable).

An immigration judge ordered George re-
moved based on these convictions, and the Board
of Immigration Appeals affirmed. The Board first
concluded that George’s conviction for sexual
misconduct did not categorically qualify as the
aggravated felony of rape because the statute
covers some conduct—for example, consensual
sex with an almost-17-year-old—that is not
generic rape. See N.Y. Penal Law §§ 130.05,
130.20. But the Board ruled that the statute is
divisible as to lack of consent and applied the
modified categorical approach to determine

which alternative element—forcible compulsion
or his victim’s age—formed the basis of George’s
guilty plea.

The Board stated that the criminal complaint
for George’s crime alleged “that he engaged in
sexual intercourse with a female by forcible
compulsion, by displaying what appeared to be a
firearm.” The complaint contained a sworn state-
ment from George’s 12-year-old accuser to that
effect. “In light of the evidence that [George] used
forcible compulsion to engage in sexual inter-
course,” the Board concluded that George’s
“conviction for sexual misconduct qualifies as an
aggravated felony rape conviction.” And because
“rape by forcible compulsion involves baseness
and depravity,” the Board ruled that the convic-
tion also qualified as a “crime involving moral
turpitude.” See Cano v. U.S. Att’y Gen., 709 F.3d
1052, 1053 (11th Cir. 2013) [24 Fla. L. Weekly
Fed. C15a] (explaining that crimes of moral
turpitude involve “act[s] of baseness, vileness, or
depravity” (internal quotation marks omitted)).

The Board considered only the criminal com-
plaint to determine whether George pleaded guilty
to forcible or statutory rape. The record of
George’s guilty plea did not specify whether
forcible compulsion or the victim’s age formed
the basis of his plea. It stated only that George
pleaded guilty to violating the New York statute
that proscribes sexual misconduct, N.Y. Penal
Law § 130.20.

The Board also affirmed the immigration
judge’s other rulings. It agreed that George’s
prostitution conviction was a crime involving
moral turpitude and that a discretionary waiver of
deportation, see 8 U.S.C. § 1182(c) (1994); I.N.S.
v. St. Cyr, 533 U.S. 289, 293, 326 (2001) [14 Fla.
L. Weekly Fed. S401a], would waive only the
aggravated-felony ground of removal, 8 U.S.C. §
1227(a)(2)(A)(iii), not the ground for aliens
convicted of two crimes involving moral turpi-
tude, id. § 1227(a)(2)(A)(ii).

II. STANDARD OF REVIEW
“We review the decision of the Board.” Sama

v. U.S. Att’y Gen., 887 F.3d 1225, 1231 (11th Cir.
2018) [27 Fla. L. Weekly Fed. C815a]. We review
the Board’s legal conclusions, which are the only
rulings challenged here, de novo. Id.

III. DISCUSSION
An alien is removable if he has a single con-

viction for an aggravated felony or two convic-
tions for crimes involving moral turpitude “not
arising out of a single scheme of criminal miscon-
duct.” 8 U.S.C. § 1227(a)(2)(A)(ii)-(iii). George
does not challenge the ruling that his conviction
for patronizing a prostitute is a crime involving
moral turpitude. So he is removable if his 1994
conviction for sexual misconduct qualifies as
either an aggravated felony or a crime involving
moral turpitude. But he is not removable if the
conviction qualifies as neither kind of offense.

To determine whether an alien’s prior convic-
tion qualifies as an aggravated felony or a crime
involving moral turpitude, we apply the categori-
cal approach. Esquivel-Quintana v. Sessions, 137
S. Ct. 1562, 1567-68 (2017) [26 Fla. L. Weekly
Fed. S607a]; Gelin v. U.S. Att’y Gen., 837 F.3d

1236, 1241 (11th Cir. 2016) [26 Fla. L. Weekly
Fed. C799a]. Under that approach, if the alien’s
statute of conviction is indivisible—that is, if it
defines only one crime with a single set of
elements—we ask whether the least culpable
conduct that the statute makes criminal qualifies
as an aggravated felony or a crime involving
moral turpitude. Esquivel-Quintana, 137 S. Ct. at
1568; Gelin, 837 F.3d at 1241. But if the statute
has “multiple, alternative elements, and so effec-
tively creates several different crimes,” we apply
the modified categorical approach to identify the
alternative element used to convict the alien.
Descamps v. United States, 570 U.S. 254, 264
(2013) [24 Fla. L. Weekly Fed. S343a] (alteration
adopted) (internal quotation marks omitted); see
also Gordon v. U.S. Att’y Gen., 861 F.3d 1314,
1318 (11th Cir. 2017) [27 Fla. L. Weekly Fed.
C1a]; Gelin, 837 F.3d at 1241.

Under the modified categorical approach, we
consult “a limited class of documents (for exam-
ple, the indictment, jury instructions, or plea
agreement and colloquy) to determine what
crime, with what elements, a defendant was
convicted of.” Mathis v. United States, 136 S. Ct.
2243, 2249 (2016) [26 Fla. L. Weekly Fed.
S315a]. We “then do what the categorical ap-
proach demands” and determine whether “the
elements of the crime of conviction (including the
alternative element used in the [alien’s] case)”
categorically fit within the federal definition of an
aggravated felony or a crime involving moral
turpitude. Descamps, 570 U.S. at 257; see also
Gordon, 861 F.3d at 1318; Gelin, 837 F.3d at
1241.

The Board ruled that, under the modified
categorical approach, George’s conviction for
sexual misconduct qualified as both the aggra-
vated felony of rape, 8 U.S.C. § 1101(a)(43)(A),
and a crime involving moral turpitude, id. §
1227(a)(2)(A)(ii). The Board based its ruling on
its conclusions that George’s statute of conviction
is divisible as to lack of consent and that he was
convicted of forcible rape, not statutory rape.
Although the Board concluded that a conviction
for statutory rape would not qualify as the aggra-
vated felony of rape, it did not address whether
statutory rape qualifies as a crime involving moral
turpitude. It had no need to reach that issue be-
cause it concluded that George was convicted of
forcible rape and that forcible rape is a crime
involving moral turpitude.

The parties disagree about whether the Board
erred in applying the modified categorical ap-
proach. They dispute whether George’s statute of
conviction is divisible as to lack of consent,
whether the criminal complaint the Department
submitted is a valid Shepard document, see
Shepard v. United States, 544 U.S. 13, 16 (2005)
[18 Fla. L. Weekly Fed. S169a], and whether the
complaint establishes the alternative element
under which George was convicted. Because we
agree with George that the criminal complaint
fails to establish that he pleaded guilty to forcible
rape and not statutory rape, we need not decide the
other issues. Based on the record before the
Board, its conclusion that George pleaded guilty
to forcible rape instead of statutory rape was error
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even if the statute is divisible and the criminal
complaint is a valid Shepard document.

The modified categorical approach is only “a
tool” that “helps implement the categorical ap-
proach when a defendant was convicted of violat-
ing a divisible statute.” Descamps, 570 U.S. at
263. “It retains the categorical approach’s central
feature: a focus on the elements, rather than the
facts, of a crime.” Id. A tribunal may consult the
charging documents for a prior conviction only
for the limited purpose of determining which
alternative element in a divisible statute was used
to convict a defendant. See id. at 264. A tribunal
“must not . . . consult those documents ‘to dis-
cover what the defendant actually did’ and then
compare that conduct to the elements of the
generic offense.” United States v. Howard, 742
F.3d 1334, 1347 (11th Cir. 2014) [24 Fla. L.
Weekly Fed. C1047a] (quoting Descamps, 133 S.
Ct. at 2287). But the Board made that exact error:
it compared the facts of George’s crime, instead of
the elements to which he necessarily pleaded
guilty, to the generic offenses.

The Board relied on a criminal complaint that
contained a sworn statement from George’s 12-
year-old accuser to conclude that George pleaded
guilty to forcible rape. The accuser’s sworn
statement described the factual allegations on
which the complaint was based: “[T.S.] states that
. . . [George] did demand intercourse from [her]
and when [she] refused . . . did point a black pistol
at [her] and . . . threatened to shoot [her]. [T.S.]
further states that [George] did insert [his] penis
into [her] vagina . . . [twice]. [T.S.] further states
she is 12 years of age.” In addition to reciting
these facts, the complaint stated that T.S. accused
George of committing two counts of sexual
misconduct under New York law. See N.Y. Penal
Law § 130.20. It described the offenses that she
accused George of committing as “engag[ing] in
sexual intercourse with a female by forcible
compulsion” and “engag[ing] in sexual inter-
course with a person less than fourteen years old
to whom the actor was not married, while being
eighteen years old or more.”

George later pleaded guilty to a single count of
sexual misconduct, see id., but the court record of
his guilty plea provides no information about
which kind of rape George admitted to commit-
ting. The only information that record contains is
a citation to the New York statute that George
pleaded guilty to violating. See id. And that statute
prohibits both kinds of rape. Id. §§ 130.05(2)(a),
(3)(a), 130.20.

As George argues, neither the criminal com-
plaint nor the record of his guilty plea identifies
the alternative element of sexual misconduct—
forcible compulsion or the victim’s age—to
which he pleaded guilty. The factual allegations
of the complaint are consistent with both ele-
ments. And the legal offenses described in the
complaint include both forcible rape and statutory
rape. Because the complaint accused George of
two counts of sexual misconduct, one count may
have been based on forcible compulsion and the
other on his victim’s age. But neither the com-
plaint nor the record of his guilty plea states that
George pleaded guilty to forcible rape as opposed

to statutory rape. The Board erred in concluding
that George was convicted of forcible rape instead
of statutory rape and affirming the immigration
judge’s order of removal on that basis.

Because the record of conviction does not
make clear whether George pleaded guilty to
forcible or statutory rape, we need not decide
whether the New York statute is divisible as
between those two different kinds of rape or
whether the criminal complaint is a valid Shepard
document. Even if we resolved both issues in the
Department’s favor, the criminal complaint would
still fail to establish that George pleaded guilty to
forcible rape. The Board also did not address
whether statutory rape is a crime involving moral
turpitude, so we do not address that issue. And we
also need not address George’s alternative argu-
ment that he is eligible for a discretionary waiver
of deportation even if he is removable.

IV. CONCLUSION
We GRANT the petition for review, VA-

CATE the Board’s decision, and REMAND for
further proceedings.

*        *        *

Criminal law—Appeal by defendant,  who was
convicted of conspiracy to commit an offense
against the United States and theft of major
artwork, sentenced to 40 months’ imprison-
ment followed by three years of supervised
released, and ordered to pay restitution, jointly
and severally with co-defendant, under Man-
datory Victims Restitution Act—Sentencing—
Federal guidelines—Offense level—Reason-
ableness of sentence—Court of Appeals did not
need to review defendant’s sentence where the
district court explained that it would have
imposed the same sentence, even if it had used
the wrong loss figure to determine offense
level, and the sentence was substantively rea-
sonable—Sentence  of 40 months, which was
above guidelines range of 27 to 33 months, was
substantively reasonable—District court, in
imposing the sentence, stated that it had given
thought to all §3553(a) sentencing factors, in
particular, with respect to nature and circum-
stances of offense, court emphasized that gold
bar was “priceless work of art,” and defen-
dant’s actions deprived museum and its mil-
lions of visitors of museum’s centerpiece ex-
hibit, an artifact and experience that, in mu-
seum’s view, could never be replaced—Resti-
tution—Mandatory Victims Restitution Act—
When district court determined that market
value was insufficient to fully compensate the
loss of gold bar, which was stolen from mu-
seum, the court was required to conduct evi-
dentiary hearing to ascertain reasonable esti-
mate of replacement cost of gold bar, prior to
awarding restitution to museum and its in-
surer under MVRA—Where, because of the
unique nature of an item, cash value does not
sufficiently compensate under MVRA for
actual loss, a district court should use replace-
ment value to determine restitution—Where a
precise valuation of a stolen item might not be

possible, a district court does not abuse its
discretion in making a reasonable estimate of
the loss, given the available information—
Nevertheless, district court must explain how
it arrived at its loss figure, so appellate court
can conduct a review of that determination
and ensure it is based on sufficient evidence—
Because district court did not ascertain re-
placement value when it determined market
value was insufficient and then imposed resti-
tution, restitution order must be vacated
UNITED STATES OF AMERICA, Plaintiff-Appellee, v.
JARRED ALEXANDER GOLDMAN, Defendant-Appellant.
11th Circuit. Case No. 18-13282. March 25, 2020. Appeal from
the U.S. District Court for the Southern District of Florida (No.
4:18-cr-10001-JEM-2).

(Before ROSENBAUM, TJOFLAT, and HULL,
Circuit Judges.)

(ROSENBAUM, Circuit Judge.) In Robert Louis
Stevenson’s Treasure Island, Jim Hawkins mem-
orably hunted for Captain Flint’s hidden treasure.
The Goonies put its own spin on treasure hunting
when the title band of friends defied One-Eyed
Willy’s maze of booby traps to find his hidden
treasure and save their beloved neighborhood. But
for real-life treasure-hunting stories, perhaps
nothing beats the quests of the aptly named Mel
Fisher and his company Treasure Salvors, Inc.

Fisher and his team specialized in finding and
salvaging shipwrecks of Spanish galleons and
other vessels from the Spanish Colonial era, off
the coasts of Florida and its Keys. As of the mid-
1980s, Fisher’s operation had recovered treasure
worth approximately $400 million at that time.

Among that treasure was Gold Bar 27, which
Fisher donated to the Mel Fisher Maritime Heri-
tage Museum (the “Museum”) in Key West,
Florida. There, Gold Bar 27 became iconic, and
three to four million Museum visitors handled it
over the years.

Enter Defendant-Appellant Jarred Alexander
Goldman (sometimes truth can be stranger than
fiction) and Codefendant Richard Steven John-
son. In 2010, Goldman and Johnson stole Gold
Bar 27 from the Museum. This appeal requires us
to consider the proper standard—we might call it
the gold standard—for determining, for purposes
of ordering restitution under the Mandatory
Victims Restitution Act, 18 U.S.C. § 3663A
(“MVRA”), the value of Gold Bar 27.

Today we take this golden opportunity to
reaffirm that in a case like this one, where the loss
is of a unique artifact for which market value
cannot fully compensate, courts must use replace-
ment cost in determining restitution. While abso-
lute precision is not required under the MVRA,
the district court must base its restitution order on
evidence. And that evidence must show that the
restitution will make the victim whole—nothing
more and nothing less. Because the district court,
without the benefit of our decision today, did not
ascertain replacement value when it determined
market value was insufficient and then imposed
restitution, we vacate the restitution order and
remand for valuation that applies the proper legal
barometer to the gold bar here.

Goldman also challenges the loss amount used
to determine his offense level. But here, we part
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ways with Goldman’s analysis. The district court
explained that it would impose the same sentence,
even if it had the loss figure wrong. For that
reason and because the sentence the district court
imposed is not substantively unreasonable, we
affirm Goldman’s sentence.

I.
We pick up Gold Bar 27’s story in 1622. A

Spanish fleet of ships set sail from Spain to vari-
ous parts of the Americas to pick up cargos of
gold, silver, tobacco, copper, and other goods to
take back to Spain.1 After they obtained their
cargos, the ships convened in Havana, Cuba.
Among these ships was the Santa Margarita,
which carried Gold Bar 27. In all, 28 vessels—
including the Tierra Firme Fleet and its guard
ships—then launched from Cuba to begin their
return to Spain with their bounty. The idea was
that there was safety in numbers.2

Unfortunately, though, traveling in a group
could not protect the ships from severe weather.
Without the benefit of modern weather technol-
ogy, the ships left Havana on September 4, 1622,
smack in the thick of hurricane season. And sure
enough, within 24 hours of the fleet’s departure,
a hurricane descended upon the vessels. Seven of
the 28 ships sank in the waters between Cuba and
the Florida Keys or smashed on the reefs of the
Florida Keys. Among these were the Nuestra
Señora de Atocha3 (“Atocha”) and the Santa
Margarita. So Gold Bar 27, onboard the sunken
Santa Margarita, sat on the bottom of the ocean
for hundreds of years.

Then, in 1969, Fisher and his team began
searching the waters of the Florida Keys for the
Atocha. While they were looking for the cargo of
that vessel,4 in 1980, they came across the Santa
Margarita wreckage site. Fisher and his team
recovered from that wreck, among other items,
gold ingots, including Gold Bar 27.

Later, to promote interest in the maritime
history of Florida and the Caribbean, Fisher
founded the Museum in nearby Key West. See
MISSION, Mel Fisher Maritime Museum, https://
www.melfisher.org/mission-values-goals (last
visited Mar. 25, 2020). As we have noted, among
other things, Fisher donated to the Museum the
item Treasure Salvors inventoried as “Gold Bar
27” from the Santa Margarita.

At the Museum, Gold Bar 27 lived its best life.
It became the focus of the Museum’s “lift a gold
bar” exhibit.5 This exhibit allowed visitors to
enjoy a close encounter with Gold Bar 27: visitors
could place their hands in a display case and
touch, handle, and raise the gold bar without
removing it. As we have noted, during the bar’s
display in the Museum, probably three to four
million visitors picked up the gold bar. The bar
became so famous that the Museum centered its
marketing on it.

The marketing must have worked better than
the Museum had hoped because in 2010,
Goldman and Johnson drove all the way from
West Palm Beach to the Museum in Key West,
Florida.6 There, Goldman served as a lookout
while Johnson wandered around trying to find
something to steal. Surveillance video showed
Johnson unsuccessfully attempting to pry open

several display cases, while Goldman stood
watch. Eventually, Johnson broke off a piece of
the case displaying Gold Bar 27, and unfortu-
nately, he did indeed lift the gold bar (in a way the
display certainly did not contemplate). Then he
and Goldman, the iconic Gold Bar 27 in hand, left
the Museum and drove back to West Palm Beach.

That’s where Gold Bar 27’s luck finally ran
out. After stealing the bar, Johnson used the bar as
his personal treasure stash, sawing off pieces as he
needed money, until just a small piece remained.7

B.
Eventually the law caught up with Goldman

and Johnson. A grand jury indicted them for
conspiracy to commit an offense against the
United States, in violation of 18 U.S.C. § 371, and
theft of major artwork, in violation of 18 U.S.C. §
668. Goldman pled not guilty, and the court set
the case for trial.

Johnson, however, pled guilty to both counts
of the indictment. In his factual proffer, Johnson
agreed that Gold Bar 27 was worth approximately
$556,000.

At Goldman’s trial, the government presented
evidence detailing the history of Gold Bar 27 and
Goldman’s role in stealing it, which we have
already noted. It also put on evidence explaining
how the government eventually discovered that
Goldman and Johnson had been responsible for
the theft. Specifically, while Johnson was at-
tempting to steal Gold Bar 27, he left an identifi-
able fingerprint on the display case.

The crime remained unsolved until 2015,
when the Monroe County Sheriff’s Office re-
ceived an anonymous tip through “Crime Stop-
pers.” The caller led investigators to Goldman.

In 2016 law enforcement interviewed Gold-
man, who admitted to serving as a lookout for
Johnson while he stole the antique gold bar.
During trial, Goldman also stipulated that the gold
bar was more than 100 years old and was worth in
excess of $100,000. The jury found Goldman
guilty as charged.

C.
Goldman’s pre-sentence investigation report

(“PSI”) valued the stolen gold bar at approxi-
mately $556,000, the value the Museum placed
on it. It noted that the victims included the Mu-
seum and an insurance company (AXA Art Insur-
ance), which had paid a $100,000 insurance claim
to the Museum for the theft.

As relevant to this appeal, the PSI recom-
mended finding Goldman responsible for a loss
amount greater than $550,000, which would
result in a 14-level enhancement under U.S.S.G.
§ 2B1.1(b)(1)(H) and § 2B1.5(b)(1)(B) to Gold-
man’s offense level. The PSI also noted that
restitution was mandatory, and it concluded that
the total loss in the case was $556,000, with
$456,000 owed to the Museum and $100,000
owed to AXA Art Insurance Corporation.

Johnson, who faced the same recommenda-
tions, challenged the PSI’s valuation of the gold
bar, despite his earlier stipulation to that valuation
in his factual proffer at the change-of-plea hear-
ing. In particular, he objected to how the value
would impact his guidelines offense level and his
restitution obligation.

In support of his objections to the valuation,
Johnson submitted insurance documents by the
Museum’s insurance provider, AXA Art Insur-
ance, describing how AXA calculated the value of
the gold bar and what the insurance settlement
amount would be. According to those documents,
AXA did not agree with the Museum’s $555,696
valuation of Gold Bar 27. It noted that it had asked
the Museum for information as to how a “point
system” the Museum used to value artifacts
worked, but the Museum had failed to respond.

AXA stated that it valued the gold bar using
the methodology set forth in the policy language,
which provided coverage for liability for the
“current market value” of the property at the time
of loss. The policy further explained that
“[m]arket value for fine art and collectible prop-
erty is generally interpreted to be ‘the price at
which an asset would trade in a competitive
auction setting.’ ”

To calculate what that price would be, AXA
identified five auctioned shipwreck gold bars
from the Atocha, which it deemed comparable to
Gold Bar 27. Of those five, AXA relied on the
three that had sold at auction in 2009 (the other
two bars sold in 2007 and 2008) to determine
“current market conditions.” Based on its review
of the auction prices for the three bars, AXA
determined that similar gold bars “sell on average
45 percent above their melt value.” Then, AXA
calculated Gold Bar 27’s melt value to be
$63,228.13, based on its weight and purity. Next,
AXA added 45 percent to that value for Gold Bar
27’s status as a Santa Margarita shipwreck bar,
along with another 15 percent for Gold Bar 27’s
“notoriety” and iconic value. Altogether, the sum
amounted to $101,165.01.

The district court scheduled Goldman and
Johnson to be sentenced on the same day.

D.
The district court convened Johnson’s sen-

tencing hearing first. During the hearing, the
government presented evidence on the value of
Gold Bar 27.8 Goldman and his attorney partici-
pated in that portion of Johnson’s sentencing
hearing, since the court was determining the value
of the gold bar.

Melissa Kendrick, the President and CEO of
the Museum, testified that at the time that Gold
Bar 27 was stolen, the Museum estimated its value
at roughly $550,000. She explained that the
Museum arrived at this valuation based on a point
system used by the Mel Fisher Investor Division:

Every artifact . . . when it is found, is appraised
and given a value. That value is expressed in
points. So for example, this pen in 1985 might
have been given 100 points. Today, it is still
100 points. But what changes is the valuation
of a point. So that would move with the mar-
ket, because that is the number of points times
the point value would give you the fair market
value. The price that a willing buyer and a
willing seller would reach in a transaction.

According to Kendrick, when Gold Bar 27 was
recovered, it was assigned a value of 8,178 points.
Multiplying those 8,178 points by the value of a
point at the time of the theft, the Museum deter-
mined Gold Bar 27’s value to be $556,000.
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Kendrick admitted to “hav[ing] no idea what
the ongoing value and the fluctuation in points”
was. Nor did she explain how the value of a point
was determined or why Gold Bar 27 was assigned
8,178 points at the time it was recovered from the
wreck of the Santa Margarita.

After opining that Gold Bar 27 was worth
$556,000, Kendrick recounted that when Gold
Bar 27 was stolen, AXA paid out only approxi-
mately $100,000. Although Kendrick acknowl-
edged that several other comparably sized gold
bars recovered from the wrecks of the Atocha and
the Santa Margarita had sold for much less than
$556,000, she offered a couple of reasons for that.

First, Kendrick said, the other bars were sold
at auctions. Therefore, Kendrick reasoned, “the
only thing that you can derive from those sales is
what a willing buyer and willing seller was pre-
pared to pay. So very, very close to melt value.”

Second, Kendrick continued, other gold bars
did not have the pedigree that Gold Bar 27 did, as
the stolen gold bar was “iconic,” unlike the others,
which were “ordinary shipwreck bars.” She
emphasized that during the nearly thirty years
Gold Bar 27 was on display at the Museum, about
three to four million people had touched it, which,
in Kendrick’s opinion, had greatly increased the
value of the bar:

Yes, but if a bar is brought up from either of
those two shipwrecks and they’re put in some-
body’s sock drawer they don’t continue to
gather the value for the story that that artifact
could tell. If a gold bar belonged to Elvis and
Elvis had that bar and did certain things with
it, then that would become part of the story
and it would enrich the value of that object.
We, at the museum, enrich the value of that
object by putting it on display and having
every one of our visitors have the opportunity
to interact firsthand with history.

In short, Kendrick considered Gold Bar 27 to be
“priceless” because “there is not another bar to
buy to replace it, in all likelihood.”

Nevertheless, Kendrick conceded that “[t]he
museum is not in the business of buying and
selling gold bars or any particular artifacts, so I
have no personal knowledge as to what—as to the
prices that artifacts have sold for.” Kendrick also
admitted that she was not aware of a single gold
bar from the Atocha or Santa Margarita wrecks
that had sold for even half the price of $550,000.

Kendrick stated that the Museum had not
replaced Gold Bar 27 because that would require
both the money to pay for a replacement bar and
the availability of a replacement bar from a private
collector willing to sell it.

The district court accepted the Museum’s
valuation as proper:

You know, the thing that troubles me about
this particular item is that you can find a value
by melting it down and selling it for its weight
in gold. And that may be what the people that
were selling it and buying it were doing. But if
these were rare books, what are they worth, 12
cents? Yet they’re worth $100,000. And I
think somebody that has something like this in
a museum is entitled to place a value, and I
think that particularly when one of the parties

has agreed that the value is 500-some thou-
sand dollars, I’m not going to go below that.

The district court then sentenced Johnson to a
total of 63 months of imprisonment and ordered
him to pay restitution in the amount of
$580,195.43, jointly and severally with
Goldman.9

Next, the court convened Goldman’s sentenc-
ing hearing. After calculating Goldman’s offense
level at 24 and his criminal-history category at I,
with a corresponding guidelines range of 51 to 63
months’ imprisonment, the court sentenced
Goldman to 40 months of imprisonment for each
count, to be served concurrently, followed by
three years of supervised release. The court also
ordered Goldman to pay $570,195.43 in restitu-
tion, jointly and severally with Johnson.10

For the record, Goldman objected to the
court’s determination of Gold Bar 27’s value.
Then the government asked the district court
whether it would have imposed the same sentence
had it not made the determination as to value. The
district court responded, “Yes. I would have made
the same determination because my position is
that it was a priceless work of art.”

Goldman now appeals. In Section II, we
address his sentencing claim, and in Section III,
we consider his objection to the restitution order.

II.
We begin with Goldman’s sentencing chal-

lenge. As we have noted, Goldman objects to the
district court’s valuation of Gold Bar 27 that
figured into the court’s total offense calculation
under the Sentencing Guidelines.

In particular, United States Sentencing Guide-
lines Manual (“U.S.S.G.”) § 2B1.5 sets forth the
offense guideline applicable to the crime of theft
of cultural-heritage resources. It imposes an
enhancement to the basic offense level, depending
on the value of the item involved in the crime.11

See U.S.S.G. §§ 2B1.5(b)(1), 2B1.1(b) (2016).12

For example, a value greater than $550,000 but
less than $1,500,000.01 results in an enhancement
of 14 points to the basic offense level. Id.

But in this case, we do not dwell on whether
the district court correctly ascertained the “value”
of Gold Bar 27 for purposes of the Sentencing
Guidelines because the court stated that it would
have imposed the same sentence regardless of the
“value” of Gold Bar 27 as properly calculated
under § 2B1.5(b)(1). And under our precedent in
the form of United States v. Keene, 470 F.3d
1347, 1349 (11th Cir. 2006) [20 Fla. L. Weekly
Fed. C149a], we need not review an issue when
(1) the district court states it would have imposed
the same sentence, even absent an alleged error,
and (2) the sentence is substantively reasonable.
That is so because under those circumstances, we
have explained, any error in the guidelines calcu-
lation is harmless. See id.

Therefore, we turn to the question of substan-
tive reasonableness. When we consider the sub-
stantive reasonableness of the sentence under a
Keene analysis, we assume the guidelines error
the defendant alleges and reduce the guidelines
calculation and its corresponding sentencing
range accordingly. Id.; United States v. Lozano,

490 F.3d 1317, 1324 (11th Cir. 2007) [20 Fla. L.
Weekly Fed. C854a]. Then we assess the substan-
tive reasonableness of the sentence actually
imposed, in light of the reduced sentencing range.
Keene, 470 F.3d at 1349.

Here, Goldman contends that the court should
have calculated the value of Gold Bar 27 at more
than $95,000 but less than $150,000.01. Had the
court done so, Goldman’s resulting offense level
would have been 18, with a corresponding guide-
lines range of 27-33 months. As we have noted,
Goldman was, in fact, sentenced to 40 months’
imprisonment.

So we must consider whether the 40-month
sentence that the district court imposed was
substantively reasonable, in light of the 27-33-
month guidelines range and the rest of the sen-
tencing record. To conduct this evaluation, we
consider the totality of the circumstances and
whether the sentence achieves the sentencing
purposes stated in § 3553(a). Gall v. United
States, 552 U.S. 38, 51 (2007) [21 Fla. L. Weekly
Fed. S11a]. The district court must impose a
sentence that is sufficient, but not greater than
necessary, to comply with the factors and pur-
poses listed in § 3553(a)(2), including the need to
reflect the seriousness of the offense, promote
respect for the law, provide just punishment for
the offense, deter criminal conduct, and protect
the public from the defendant’s future criminal
conduct. 18 U.S.C. § 3553(a)(2); United States v.
Croteau, 819 F.3d 1293, 1309 (11th Cir. 2016)
[26 Fla. L. Weekly Fed. C211a]. The district court
also must consider the nature and circumstances
of the offense and the history and characteristics
of the defendant. 18 U.S.C. § 3553(a)(1). Al-
though the district court must take into account
each of the § 3553(a) factors, it need not discuss
them specifically; rather, the court’s acknowl-
edgement that it has considered the § 3553(a)
factors will suffice. United States v. Turner, 474
F.3d 1265, 1281 (11th Cir. 2007) [20 Fla. L.
Weekly Fed. C231a].

When it comes to weighing the § 3553(a)
factors, the district court enjoys great discretion.
United States v. Clay, 483 F.3d 739, 743 (11th
Cir. 2007) [20 Fla. L. Weekly Fed. C467a].
Nevertheless, a district court abuses its discretion
if it (1) fails to consider relevant factors that were
due significant weight, (2) gives an improper or
irrelevant factor significant weight, or (3) com-
mits a clear error of judgment by unreasonably
balancing the proper factors. United States v. Irey,
612 F.3d 1160, 1189 (11th Cir. 2010) [22 Fla. L.
Weekly Fed. C1231a] (en banc). The defendant
bears the burden of proving his sentence is sub-
stantively unreasonable, in view of the § 3553(a)
factors and the record. Keene, 470 F.3d at 1350.

We will vacate a sentence only if we are left
with the “definite and firm” conviction that the
district court committed a clear error of judgment
in weighing the § 3553(a) factors by arriving at a
sentence that is outside the range of reasonable
sentences dictated by the facts of the case. Irey,
612 F.3d at 1190. We do not presume that a
sentence outside the guideline range is unreason-
able and must give due deference to the district
court’s decision that the § 3553(a) factors, as a
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whole, justify the extent of the variance. United
States v. Rosales-Bruno, 789 F.3d 1249, 1254-55.
A sentence imposed well below the statutory
maximum penalty is an indicator of reasonable-
ness. See United States v. Gonzalez, 550 F.3d
1319, 1324 (11th Cir. 2008) [21 Fla. L. Weekly
Fed. C1302a].

Accounting for these considerations, we
review the substantive reasonableness of
Goldman’s 40-month sentence. In imposing
Goldman’s sentence, the district court stated that
it had given thought to all the § 3553(a) factors. In
particular, with respect to the “nature and circum-
stances of the offense,” 18 U.S.C. § 3553(a)(1),
the court emphasized that Gold Bar 27 was a
“priceless work of art” and that the “destruction of
an artifact that is priceless” is a “bad crime.”
Indeed, the record reflects that Goldman’s actions
deprived the Museum and its millions of visitors
of the Museum’s centerpiece exhibit—an artifact
and an experience that, in the Museum’s view, can
never be replaced. Even though the guidelines had
already accounted for the value of the gold bar, we
cannot say that, on this record, the district abused
its discretion in further accounting for that factor.
See United States v. Amedeo, 487 F.3d 823, 833-
34 (11th Cir. 2007) [20 Fla. L. Weekly Fed.
C667a].

Goldman’s sentence was approximately two-
thirds that of his more responsible codefendant
Johnson. And the 40-month sentence fell signifi-
cantly below the statutory maximum sentence the
court could have imposed (60 months for Count 1
and 120 months for Count 2), further indicating
the sentence’s reasonableness. See Gonzalez, 550
F.3d at 1324.

Ultimately, we conclude that Goldman’s
sentence did not fall outside the range of reason-
able sentences dictated by the facts of the case.
Irey, 612 F.3d at 1190. So we find no abuse of
discretion in the district court’s sentencing deci-
sion, and we affirm Goldman’s sentence.

III.
Next, we address Goldman’s restitution chal-

lenge.

A.
We review de novo questions of law concern-

ing a restitution order, and we review for clear
error the factual findings supporting a restitution
order. United States v. Edwards, 728 F.3d 1286,
1291 (11th Cir. 2013) [24 Fla. L. Weekly Fed.
C640a].

B.
A district court may order restitution only as a

statute authorizes. Id. The MVRA requires the
district court to grant restitution to all victims once
a defendant is convicted of “any offense . . . in
which an identifiable victim or victims has suf-
fered a . . . pecuniary loss.” 18 U.S.C. §
3663A(c)(1)(B). Section 3664 sets forth the
procedures a court must follow under the MVRA.
Id. § 3663A(d). It requires the court to “order
restitution to each victim in the full amount of
each victim’s losses as determined by the court
and without consideration of the economic cir-
cumstances of the defendant.” Id. §
3664(f)(1)(A).

We have said that “[t]he primary and over-
arching purpose of the MVRA . . . is to make
victims of crime whole, to fully compensate these
victims for their losses and to restore these victims
to their original state of well-being.” United States
v. Collins, 854 F.3d 1324, 1329 (11th Cir. 2017)
[26 Fla. L. Weekly Fed. C1425a] (citation and
internal quotation marks omitted). Restitution
should not “provide a windfall for crime victims.”
United States v. Martin, 803 F.3d 581, 594 (11th
Cir. 2015) [25 Fla. L. Weekly Fed. C1732a]
(citations and internal quotation marks omitted).
Nor is restitution intended to punish the defen-
dant. Id. at 595. For these reasons, “[a] restitution
award must be based on the amount of loss actu-
ally caused by the defendant’s conduct.” United
States v. Huff, 609 F.3d 1240, 1247 (11th Cir
2010) [22 Fla. L. Weekly Fed. C1014a] (citation
and internal quotation marks omitted) (emphasis
in original). Where, as here, “return of the prop-
erty . . . is impossible,” the MVRA demands that
the defendant shall “pay an amount equal to [ ] the
greater of [ ] the value of the property on the date
of the damage, loss, or destruction; or the value of
the property on the date of sentencing,” minus the
value of any property returned. 18 U.S.C. §
3663A(b)(1)(B). The government bears the
burden of proving the loss amount—the
“value”—by a preponderance of the evidence. Id.
§ 3664(e).

We first considered the meaning of “value” in
§ 3663A(b)(1) in United States v. Shugart, 176
F.3d 1373 (11th Cir. 1999). We noted that for
fungible commodities, “value” means “the actual
cash value, or fair market value, of the item—that
is, ‘[t]he fair or reasonable cash price for which
the property could be sold in the market in the
ordinary course of business.’ ” Id. at 1375 (quot-
ing Black’s Law Dictionary (6th ed. 1990)); see
also Value, Black’s Law Dictionary (11th ed.
2019) (defining “fair market value” as “[t]he price
that a seller is willing to accept and a buyer is
willing to pay on the open market and in an arm’s-
length transaction; the point at which supply and
demand intersect”); cf. 26 C.F.R. § 20.2031-1(b)
(“The fair market value is the price at which the
property would change hands between a willing
buyer and a willing seller, neither being under any
compulsion to buy or to sell and both having
reasonable knowledge of relevant facts.”).

But when the loss involves a unique item or
when no ready market for it exists, fair market
value may not be an option. See Shugart, 176
F.3d at 1375. So we have explained that when
“actual cash value is unavailable or unreliable,”
we determine value under § 3663A by looking to
“replacement cost.” Id. Replacement cost is “[t]he
cost of a substitute asset that is equivalent to an
asset currently held.” United States v. Steele, 897
F.3d 606, 610-11 (4th Cir. 2018) (quoting Re-
placement Cost, Black’s Law Dictionary (10th ed.
2014)).

We have no precedent that directly articulates
how a court should determine the value of a
unique item stolen from a museum, such as Gold
Bar 27. But Shugart and its progeny are instruc-
tive.

In Shugart, we held that the district court did

not abuse its discretion in ordering restitution in
an amount necessary to rebuild a century-old
church that the defendants had burned down. 176
F.3d at 1375. We explained that a church is not a
fungible commodity, but rather is unique and
“valued by its members, precisely because of its
location, its design, and the memories it evokes.”
Id. For these reasons, we observed that simply
purchasing a different existing structure else-
where—that is, determining loss based on actual
cash value—could not fill those voids in the same
way that “rebuild[ing] a church comparable in
size and design on the same lot where the original
church stood” could. Id. On that basis, we af-
firmed the district court’s use of replacement cost
to determine the value of the church.

The Sixth Circuit adopted our Shugart analy-
sis in United States v. Genschow, 645 F.3d 803,
814 (6th Cir. 2011). There, the defendant had,
without authorization, cleared five acres of
unpopulated, tribal trust land on the Ontonagon
Reservation, owned by the Keweenaw Bay Indian
Community (“Community”). Id. at 805, 808. The
president of the Community submitted a victim-
impact statement that described the sacred tradi-
tions of the Chippewa and Ojibwe carried out on
the land. Id. at 810. As the president explained,
the unauthorized clearing of the land destroyed
the Community’s resources and offended its
traditions. Id. The Sixth Circuit upheld restitution
for “the value of the removed timber and the cost
of restoring the Property,” despite the defendant’s
objection that the restitution amount should have
been based on the fair market value of the land,
which would have been lower. Id. at 814. The
court reasoned that “when destroyed property is
unique or lacks an active market such that the
actual cash value is unreliable or unavailable,
using replacement value as a measure for restitu-
tion is proper under the MVRA.” Id. at 815.

For purposes of ascertaining the best way to
establish value under the MVRA, artifacts like
Gold Bar 27 are roughly analogous to the unique
items lost in Shugart and Genschow. Like the
special aspects of the church in Shugart and the
sacred ground in Genschow, Gold Bar 27’s
unique properties render actual cash value unreli-
able and unavailable. So it makes sense to treat
Gold Bar 27, the Shugart church, and the
Genschow sacred lands the same way for pur-
poses of valuing them under the MVRA. For that
reason, today we reaffirm our holding in Shugart:
where, because of the unique nature of an item,
cash value does not sufficiently compensate under
the MVRA for actual loss, a district court should
use replacement value to determine restitution.

Of course, using replacement value in a case
like this one may be easier said than done. De-
pending on the nature of the item lost or de-
stroyed, the district court may have to account for
various components in determining a replacement
cost—some easier to quantify than others. Yet we
have recognized that determining the restitution
amount “is by nature an inexact science.” Martin,
803 F.3d at 595 (citation and internal quotation
marks omitted). And so where, as here, a precise
valuation of a stolen item might not be possible, a
court does not abuse its discretion in making a
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“reasonable estimate of the loss, given the avail-
able information.” United States v. Futrell, 209
F.3d 1286, 1291 (11th Cir. 2000) (citation and
internal quotation marks omitted); see also id. at
1292. Nevertheless, the district court must explain
how it arrived at its loss figure, so we can conduct
a review of that determination and ensure it is
based on sufficient evidence. Huff, 609 F.3d at
1248.

Here, we are not able to do that. We know that
the district court rejected the idea of valuing Gold
Bar 27 based on the auction prices of other gold
bars discovered in the wrecks of the Atocha and
the Santa Margarita. We also know that the court
identified the value of Gold Bar 27 to be
$556,000, based on Kendrick’s testimony that the
bar was worth that amount. Indeed, the court
explained that “somebody that has something like
this in a museum is entitled to place a value.” But
allowing Kendrick to establish the gold bar’s
value, absent any evidence of her own training in
valuating artifacts or of any explanation of the
Museum’s point system, is not appropriate. See
United States v. Renick, 273 F.3d 1009, 1027
(11th Cir. 2001) [15 Fla. L. Weekly Fed. C65a]
(“Alleged victims cannot determine their own
‘losses.’ ”).13

And here, the record contains no explanation
of how the Mel Fisher Investor Division’s point
system, on which the Museum blindly based its
$556,000 valuation, works. Silence in this situa-
tion is not golden. We have no idea, for instance,
what the purpose of the Mel Fisher Investor
Division point system is.14 We also do not know
how the Mel Fisher Investor Division determined
that Gold Bar 27 was assigned 8,178 points when
it was recovered. Nor do we know how many
points were assigned to other comparable gold
bars recovered at the same time from the same
wrecks. We likewise lack information concerning
whether any of these comparable gold bars as-
signed point values were sold at auction or other-
wise, and if so, for how much. Also missing is any
information about how the valuation of a single
point is determined.

In the absence of any evidence establishing the
basis for the Mel Fisher Investment Division’s
point system, we cannot evaluate whether the
district court’s valuation based on that system was
a reasonable estimate of the replacement cost of
Gold Bar 27. For that reason, we must vacate the
order of restitution and remand to the district court
to conduct an evidentiary hearing to determine a
reasonable estimate of the replacement cost of
Gold Bar 27.

Perhaps the government will be able to put on
evidence to establish the reliability of the Mel
Fisher Investment Division’s point system in
determining replacement cost. Perhaps it won’t.
Or perhaps AXA’s valuation better establishes
replacement value. Its components appear to
attempt to account for what would seem to be all
the necessary considerations: (1) melt value; (2)
based on sales of comparable gold bars, a pre-
mium for the fact that Gold Bar 27 was recovered
from the Santa Margarita; and (3) a premium for
the iconic lift-a-bar-exhibit aspect of Gold Bar 27.
But the record contains no indication of how

AXA arrived at the 15% premium for Gold Bar
27’s unique lift-a-bar-exhibit status. So we do not
know whether that 15% premium is reasonable.
The district court must consider these questions in
the first instance.

IV.
For the reasons we have explained, we affirm

Goldman’s sentence, but we vacate the order of
restitution and remand for the district court to
ascertain the amount of restitution in a manner
consistent with this opinion.

AFFIRMED IN PART, VACATED IN
PART, and REMANDED.
))))))))))))))))))

1Regrettably, slave labor and other deplorable
practices were used to procure some of these goods. See
Gold, silver and sugar, Discovering Bristol—an online
history of the port and its people, http://
www.discoveringbristol.org.uk/slavery/routes/places-
involved/south-america/gold-silver-sugar/ (last visited
Mar. 25, 2020).

2The Spanish ships sought to protect themselves
from several threats. At this time, pirate attacks oc-
curred. See Atocha & Margarita Story, Mel Fisher’s
Treasures, https://www.melfisher. com/Library/
AtochaMargStory.asp (last visited Mar. 25, 2020). In
addition, the Tierra Firme Fleet sailed during the course
of the Thirty Years War (1618-1648) and the Eighty
Years War (15681648). Id.; Thirty Years’ War, HIS-
TORY, https://www.history.com/topics/reformation/
thirty-years-war (last visited Mar. 25, 2020); Eighty
Years’ War, Encyclopædia Britannica, https://
www.britannica.com/event/Eighty-Years-War (last
visited Mar. 25, 2020). And just a year before the Tierra
Firme Fleet left Havana, in 1621, Spain ended a twelve-
year truce with its Dutch provinces, which had been in
a state of rebellion. Atocha & Margarita Story, supra.
The Dutch then began attacking Spanish naval and
merchant vessels. Id.

3The Atocha, which was built in Havana, was named
for “the most revered religious shrine in Spain.” Atocha
& Margarita Story, supra note 2.

4Five years earlier, in 1975, Fisher’s team had found
part of the Atocha, including some of its bronze can-
nons. Jay Amberg, They Were a Ragtag Band of Trea-
sure Hunters Who Spent 16 Years, Chicago Tribune
(July 20, 1990), https://www.chicagotribune.com/news/
ct-xpm-1990-07-20-9003010506-story.html. But it
would take another 10 years, until July 20, 1985, for the
team to locate a site containing much of the Atocha’s
cargo. Id.

5At the time of the theft in 2010, the Museum had in
its collection a total of eight gold bars recovered from
shipwrecks.

6For readers unfamiliar with Florida’s geography,
this is roughly a five-hour drive in no traffic. Federal
Bureau of Investigation Special Agent Rhonda
Squizzero testified at trial that it took her six hours to
make the drive in traffic.

7Johnson’s counsel asserted that Johnson gave a
sawed-off piece of the bar to Goldman as payment, but
Goldman told law enforcement that Johnson left town
without paying him the $2,000 Johnson had promised
for Goldman’s role in the crime. In any case, Gold Bar
27 was destroyed.

8Counsel for Johnson argued that he was not bound
by his previous agreement as to value in the factual
proffer because the government had subsequently
received information of comparable gold bars that had
sold for less. The government acquiesced in its need to
prove the value, since it had to do so with respect to
Goldman, regardless.

9The difference between $580,195.43 and
$556,000, or $24,195.43, reflected an additional insur-

ance company loss. The amount included in the written
judgment was for $10,000 less, however, apparently
due to a mathematical error in Johnson’s favor.

10The court’s restitution amount for Goldman
apparently contained the same $10,000 mathematical
error that was in Johnson’s judgment. See supra n.9.

11The Application Notes to § 2B1.5(b)(1) instruct, as
potentially relevant here, that “the value . . . shall in-
clude” both the “archaeological value” and the “com-
mercial value” of the item. U.S.S.G. § 2B1.5(b)(1), cmt.
n.2(A). Nevertheless, in determining the “value” for
purposes of this guideline, the court may “make a
reasonable estimate . . . based on available information.”
Id. at cmt. n.2(B).

12As Goldman’s sentencing occurred on July 30,
2018, this is the applicable edition of the Sentencing
Guidelines. See U.S.S.G. § 1B1.11(a) (“The court shall
use the Guidelines Manual in effect on the date that the
defendant is sentenced.”).

13Nor can Johnson’s factual stipulation of the value
in connection with his own plea somehow satisfy the
government’s burden as to value for Goldman.
Goldman, in contrast, stipulated at his trial to only a
value in excess of $100,000. And nothing indicates that
Johnson is trained in the appraisal of shipwreck treasure.
Nor is the Museum, it appears, for that matter.

14Perhaps the Mel Fisher Investor Division point
system may be a system Fisher’s business devised for
distributing recovered treasure items to investors in his
operation, based on their investments. See Mel Fisher,
The Treasure Wrecks Chronicles: Treasure Wrecks &
Their Discoverers, http://thethunderchild.com/
GhostGunsVirginia/TreasureWrecks/MelFisher.html 
(last visited Mar. 25, 2020); John Rothchild, Mel Fisher
$44 Million Later or Maybe It’s $200 million. But after
that Incredible Memorial Day Discovery, Who’s Count-
ing?, Sun Sentinel (Feb. 9, 1986), http://www.sun-
sentinel.com/news/fl-xpm-1986-02-09-8601090476-
story.html. If so, it may not tell us much, if anything,
about the replacement cost of Gold Bar 27.

*        *        *

Criminal law—Grand jury—Disclosure of rec-
ords—Historian petitioned court for order
unsealing federal grand jury transcripts re-
lated to 1946 murder of two African American
couples in an incident commonly known as the
“Moore’s Ford Lynching”—District courts
may only authorize the disclosure of grand
jury materials if one of the five exceptions
listed in Rule 6(e)(3)(E) applies—Rule 6(e) is
exhaustive, and district courts do not possess
the inherent, supervisory power to order the
release of grand jury records in instances not
covered by exceptions listed in the rule—
Eleventh Circuit contrary holding in In re
Petition to Inspect & Copy Grand Jury Materials
(Hastings) that district courts have inherent
power to authorize the release of grand jury
materials outside the confines of Rule 6(e) is
overruled 
MARION E. PITCH, The Personal Representative of the
Estate of Anthony S. Pitch, Plaintiff-Appellee, LAURA
WEXLER, Intervenor, v. UNITED STATES OF AMERICA,
Defendant-Appellant. 11th Circuit. Case No. 17-15016. March
27, 2020. Appeal from the U.S. District Court for the Middle
District of Georgia (No. 5:14-mc-00002-MTT).

(Before ED CARNES, Chief Judge, WILSON,
WILLIAM PRYOR, MARTIN, JORDAN,
ROSENBAUM, JILL PRYOR, NEWSOM,
BRANCH, GRANT, TJOFLAT, and MARCUS,
Circuit Judges.*)
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[Original Opinion at 27 Fla. L. Weekly Fed. C1799a;
Vacated at 27 Fla. L. Weekly Fed. C2037a]

(TJOFLAT, Circuit Judge.) The grand jury, as an
institution, has long been understood as a “consti-
tutional fixture in its own right,” operating inde-
pendently of any branch of the federal govern-
ment. United States v. Williams, 504 U.S. 36, 47,
112 S. Ct. 1735, 1742 (1992) (internal quotation
marks omitted). That independence allows the
grand jury to serve as a buffer between the gov-
ernment and the people with respect to the en-
forcement of the criminal law. But the ability of
the grand jury to serve this purpose depends upon
maintaining the secrecy of its proceedings. The
long-established policy of upholding the secrecy
of the grand jury helps to protect the innocent
accused from facing unfounded charges, encour-
ages full and frank testimony on the part of wit-
nesses, and prevents interference with the grand
jury’s deliberations. See Douglas Oil Co. v. Petrol
Stops Nw., 441 U.S. 211, 219, 99 S. Ct. 1667,
1673 (1979).

Rule 6 of the Federal Rules of Criminal Proce-
dure, which governs matters related to the grand
jury, continues this traditional practice of secrecy.
In particular, Rule 6(e) codifies the traditional rule
of grand jury secrecy and provides a comprehen-
sive framework for determining whether and
under what conditions the records of grand jury
proceedings may be released. The issue we must
decide is whether a district court may order the
release of grand jury materials in circumstances
not explicitly covered by Rule 6(e).

In this case, Anthony S. Pitch, an author and
historian, petitioned the U.S. District Court for the
Middle District of Georgia for the grand jury
transcripts related to the Moore’s Ford Lynch-
ing—a horrific event involving the murders of
two African American couples for which no one
has ever been charged—to be used in his book
about the lynching. His request admittedly did not
fall within any of Rule 6(e)’s stated exceptions to
the general rule of grand jury secrecy. The District
Court nonetheless granted his petition, relying on
our decision in In re Petition to Inspect & Copy
Grand Jury Materials (Hastings), 735 F.2d 1261
(11th Cir. 1984). In Hastings, we held that a
district court may, pursuant to its inherent, super-
visory power over the grand jury, authorize the
disclosure of grand jury records outside of Rule
6(e)’s enumerated exceptions in certain “excep-
tional circumstances.” Id. at 1268-69. Here, the
District Court found that the historical signifi-
cance of the grand jury’s investigation, and the
critical role the records of that investigation would
play in enhancing the historical record on this
tragic event, amounted to “exceptional circum-
stances” that justified the Court’s use of its inher-
ent power to order disclosure. In re Pitch, 275 F.
Supp. 3d 1373, 1383 (M.D. Ga. 2017), aff’d sub
nom. Pitch v. United States, 915 F.3d 704 (11th
Cir. 2019) [27 Fla. L. Weekly Fed. C1799a],
reh’g en banc granted, opinion vacated, 925 F.3d
1224 (11th Cir. 2019) [27 Fla. L. Weekly Fed.
C2037a].

A panel of this Court, “bound by our decision
in Hastings,” affirmed the District Court’s exer-
cise of its inherent, supervisory power to autho-

rize disclosure of grand jury records outside the
confines of Rule 6(e) for matters of historical
significance. 915 F.3d at 707; see also id. at 713
(Jordan, J., concurring) (“Given our decision in
Hastings, I do not see how we can say that the
district court abused its discretion in relying on its
inherent authority.”). We reheard the case en banc
to reconsider our holding in Hastings—that
district courts have inherent power to go beyond
the exceptions listed in Rule 6(e)—and to deter-
mine whether, if such inherent power does exist,
district courts may exercise that power to recog-
nize an exception to grand jury secrecy for matters
of historical significance. We now hold that Rule
6(e) is exhaustive, and that district courts do not
possess inherent, supervisory power to authorize
the disclosure of grand jury records outside of
Rule 6(e)(3)’s enumerated exceptions. We there-
fore overrule our holding in Hastings to the
contrary.

I.
To appreciate why Pitch is seeking the grand

jury records in a decades-old case, we begin by
describing the incident that prompted the grand
jury’s investigation and the continued interest in
that investigation. In July 1946, a crowd of people
in Walton and Oconee Counties, Georgia gath-
ered as two African American couples were
dragged from a car and brutally murdered in what
some consider to be the last mass lynching in
American history. The event, known as the
Moore’s Ford Lynching, sparked national outrage
and eventually led both the Georgia Bureau of
Investigation (“GBI”) and the Federal Bureau of
Investigation (“FBI”) to investigate the murders.
In late 1946, after approximately four months of
investigation, a federal grand jury was convened
in the U.S. District Court for the Middle District
of Georgia in Athens. The grand jury heard six-
teen days of testimony from countless witnesses,
but nonetheless failed to charge anyone with the
murders. The case remains unsolved.

The circumstances surrounding the Moore’s
Ford Lynching, and especially the grand jury’s
failure to indict, continue to draw attention from
activists and scholars alike. The Moore’s Ford
Memorial Committee—a group of politicians,
civil rights activists, and victims’ relatives—
gather each year to lead a rally and a reenactment
in honor of the victims. The GBI and FBI have
reopened their investigations into the lynching
several times over the past seven decades, but to
no avail. More recently, in 2007, over three thou-
sand pages of the FBI investigation file were
released to the public under a Freedom of Infor-
mation Act request. The records of the proceed-
ings before the 1946 grand jury are one of the few
records related to the Moore’s Ford Lynching that
remain sealed.

Enter Anthony S. Pitch. Pitch was a historian
who authored several books about major historic
events, such as President Abraham Lincoln’s
assassination and the British invasion of Wash-
ington in 1814. His latest work, published in
March 2016, focused on the Moore’s Ford Lynch-
ing. Seeking additional source material for his
book, Pitch petitioned the District Court in 2014
to unseal the federal grand jury records related to

the Moore’s Ford Lynching. The District Court
initially denied the petition because there was no
evidence that the records existed. Pitch renewed
his petition in 2017, after learning that the tran-
scripts of the grand jury testimony may be located
at the National Archives in Washington, D.C. The
District Court ordered the Government to produce
the records for in camera inspection, and the
Government filed the transcripts under seal.

This time, the District Court granted Pitch’s
request and ordered the transcripts unsealed.
Although the District Court acknowledged that
“Pitch’s request does not fit within any of Rule
6(e)’s exceptions,” it invoked its inherent power
to release the transcripts under our reasoning in
Hastings. 275 F. Supp. 3d at 1381-83.

In Hastings, the Judicial Investigating Com-
mittee of the Eleventh Circuit sought access to the
records of the grand jury that had indicted District
Judge Alcee Hastings on bribery charges—
charges for which Hastings was later tried and
acquitted—to determine whether Hastings should
be disciplined for violations of the Code of Judi-
cial Conduct. 735 F.2d at 1263. We noted1 that the
Committee’s request did not quite fall within the
exception in then-Rule 6(e)(3)(C)(i)—now Rule
6(e)(3)(E)(i)—for disclosures, “preliminarily to
or in connection with a judicial proceeding,” since
the investigation of Hastings was not a judicial
proceeding in the “strict legal sense.” Id. at 1271-
72.2 Nonetheless, we held that the District Court
properly exercised its inherent, supervisory power
over the grand jury to authorize release of the
materials outside the strict bounds of Rule 6(e).
Id. at 1272.3 In doing so, we explained that Rule
6(e)’s exceptions “were not intended to ossify the
law, but rather are subject to development by the
courts in conformance with the rule’s general rule
of secrecy.” Id. at 1269 (citing Fallen v. United
States, 378 U.S. 139, 142, 84 S. Ct. 1689, 1691
(1964)). District courts therefore retained “inher-
ent power beyond the literal wording of Rule
6(e)” to authorize disclosure of grand jury materi-
als not explicitly covered by the rule. Id. at 1268.
We cautioned, however, that district courts may
only act outside Rule 6(e) in “exceptional circum-
stances consonant with the rule’s policy and
spirit.” Id. at 1269.

In this case, a divided panel of this Court
affirmed that the District Court appropriately
exercised its substantial discretion under Hastings
when it decided to release the records of the
Moore’s Ford grand jury pursuant to its inherent,
supervisory power. Pitch, 915 F.3d at 713. Spe-
cifically, the panel explained that “[u]nder the
proper circumstances, grand jury records on a
matter of exceptional historical significance may
trigger a district court’s inherent authority to
disclose them.” Id. at 710. Put differently, the
“exceptional historical significance” of the grand
jury records may constitute the “exceptional
circumstances” described in Hastings that would
justify the district court in exercising its inherent
power to disclose the records, even though no
Rule 6(e) exception applies. See Hastings, 735
F.2d at 1269. In determining whether the facts that
Pitch presented amounted to “exceptional circum-
stances,” the panel (like the District Court) bal-
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anced the public interest in the continued secrecy
of the grand jury records against the need for
disclosure, id. at 709-10 (citing Hastings, 735
F.2d at 1272, 1275; Douglas Oil, 441 U.S. at 223,
99 S. Ct. at 1675), relying primarily on the multi-
factor test outlined by the Second Circuit in In re
Petition of Craig, 131 F.3d 99, 106 (2d Cir.
1997).4 It ultimately found that, because of the
substantial historical interest in the records, which
has persisted over time, and the relatively low risk
that any witnesses, suspects, or their immediate
family members would be intimidated, perse-
cuted, or arrested, the District Court did not abuse
its discretion in unsealing the grand jury materi-
als. Pitch, 915 F.3d at 711-13.

We voted to rehear the case en banc to deter-
mine whether we should overrule our holding in
Hastings—that district courts have inherent
power to go beyond the exceptions listed in Rule
6(e) to order the disclosure of grand jury re-
cords—and, if not, whether a district court may
exercise its inherent power to recognize a
historical-significance exception to the general
rule of grand jury secrecy.5

II.
The questions before us implicate the long-

established policy that grand jury proceedings in
federal courts should be kept secret. See United
States v. Sells Eng’g, Inc., 463 U.S. 418, 424, 103
S. Ct. 3133, 3138 (1983); United States v. Procter
& Gamble Co., 356 U.S. 677, 681, 78 S. Ct. 983,
986 (1958). The Supreme Court has long “recog-
nized that the proper functioning of our grand jury
system depends upon the secrecy of grand jury
proceedings.” Douglas Oil, 441 U.S. at 218, 99 S.
Ct. at 1672 (citing Procter & Gamble, 356 U.S. at
681, 78 S. Ct. at 986). That secrecy serves several
vital purposes, including:

(1) To prevent the escape of those whose
indictment may be contemplated; (2) to insure
the utmost freedom to the grand jury in its
deliberations, and to prevent persons subject
to indictment or their friends from importun-
ing the grand jurors; (3) to prevent suborna-
tion of perjury or tampering with the witnesses
who may testify before [the] grand jury and
later appear at the trial of those indicted by it;
(4) to encourage free and untrammeled disclo-
sures by persons who have information with
respect to the commission of crimes; (5) to
protect innocent accused who is exonerated
from disclosure of the fact that he has been
under investigation, and from the expense of
standing trial where there was no probability
of guilt.

Id. at 219 n.10, 99 S. Ct. at 1673 n.10 (alteration
in original) (quoting Procter & Gamble, 356 U.S.
at 681-82 n.6, 78 S. Ct. at 986 n.6). Accordingly,
both Congress and the Supreme Court have
consistently stood ready to defend the secrecy of
the grand jury against any unwarranted intrusions.
Sells Eng’g, 463 U.S. at 425, 103 S. Ct. at 3138.

Rule 6(e) codified the traditional rule of grand
jury secrecy. Id. Since its promulgation in 1946,
Rule 6(e) has governed the disclosure of grand
jury records. Illinois v. Abbott & Assocs., 460 U.S.
557, 566, 103 S. Ct. 1356, 1361 (1983). Even so,

Pitch argues that Rule 6(e) is not exhaustive, and
thus does not eliminate district courts’ inherent,
supervisory power over the grand jury to autho-
rize disclosure in circumstances not covered by
the rule. Relying on Carlson v. United States, 837
F.3d 753, 763 (7th Cir. 2016), he argues that Rule
6(e) is merely permissive, and as such does not
“abrogate the power of the courts” to exercise
their historic “inherent power” in the absence of a
contradictory Rule 6(e) provision. Accordingly,
he says, since Rule 6(e) does not cover the type of
disclosure requested here, “[a] judge may regulate
[the] practice in any manner consistent with
federal law, these rules, and the local rules of the
district [court].” Fed. R. Crim. P. 57(b); see also
Carlson, 837 F.3d at 762 (explaining that Rule
57(b) informs a district court what it may do when
the Federal Rules of Criminal Procedure are
otherwise silent).

Since we first interpreted Rule 6(e) in
Hastings, several other circuits have considered
whether district courts may authorize the disclo-
sure of grand jury records outside the circum-
stances listed in that rule. Some agree with Pitch
and so have held, like we did in Hastings, that
district courts may invoke their inherent, supervi-
sory authority over the grand jury to permit the
disclosure of grand jury records outside the text of
Rule 6(e). See Carlson, 837 F.3d at 763-66; In re
Petition of Craig, 131 F.3d at 103; see also
McKeever v. Barr, 920 F.3d 842, 853-55 (D.C.
Cir. 2019) (Srinivasan, J., dissenting), cert. de-
nied, 140 S. Ct. 597 (2020); cf. In re Grand Jury
Proceedings, 417 F.3d 18, 26 (1st Cir. 2005)
(holding that a district court may exercise its
inherent judicial power to impose an obligation of
secrecy on a grand jury witness, even though
witnesses are not covered by Rule 6(e)(2)(B)’s
secrecy requirement). Other circuits have refused
to authorize the disclosure of grand jury records
outside of Rule 6(e)’s stated exceptions to the
general rule of secrecy, finding those exceptions
to be exhaustive. See McKeever, 920 F.3d at 845;
United States v. McDougal, 559 F.3d 837, 840-41
(8th Cir. 2009) (“ ‘Because the grand jury is an
institution separate from the courts, over whose
functioning the courts do not preside,’ . . . courts
will not order disclosure absent a recognized
exception to Rule 6(e) or a valid challenge to the
original sealing order or its implementation.”
(alteration omitted) (quoting Williams, 504 U.S.
at 47, 112 S. Ct. at 1742)); In re Grand Jury 89-4-
72, 932 F.2d 481, 488 (6th Cir. 1991) (“[W]ithout
an unambiguous statement to the contrary from
Congress, we cannot, and must not, breach grand
jury secrecy for any purpose other than those
embodied by the Rule.”); see also Carlson, 837
F.3d at 767-68 (Sykes, J., dissenting).6

We now depart from our analysis in Hastings,
and join the Sixth, Eighth, and District of Colum-
bia Circuits in their interpretation of Rule 6(e).
We disagree with Pitch that Rule 6(e) is merely a
permissive rule—“a rule that permits a court to do
something and does not include any limiting
language.” Carlson, 837 F.3d at 763. To the
contrary, Rule 6(e) provides an exhaustive list of
detailed circumstances in which a district court
may authorize disclosure. It lays out a general rule

of secrecy followed by a set of carefully consid-
ered exceptions that limit the district court’s
authority to disclose the records of a grand jury’s
proceedings. The rule thus leaves no room for
district courts to fashion new exceptions beyond
those listed in Rule 6(e). We therefore hold that
Rule 6(e) by its plain terms limits disclosures of
grand jury materials to the circumstances enumer-
ated therein.

A.
Rule 6(e) covers both the recording of the

grand jury’s proceedings and the disclosure of
those records. With respect to disclosure, Rule
6(e)(2), entitled “Secrecy,” announces a general
rule of secrecy. It mandates that various persons
who participate before the grand jury, other than
witnesses, “must not disclose a matter occurring
before the grand jury,” “[u]nless these rules
provide otherwise.” Fed. R. Crim. P. 6(e)(2)(B).7

Rule 6(e)(3) then lays out a set of five detailed
“[e]xceptions” to this general rule of nondis-
closure. Fed. R. Crim. P. 6(e)(3). It provides that
a government attorney may,8 without prior court
approval, disclose grand jury records to other
government attorneys or officials for use in per-
forming the attorneys’ duties, or to other grand
juries for the purpose of conducting criminal or
intelligence investigations. See Fed. R. Crim. P.
6(e)(3)(A)-(D). It then specifies that a “court may
authorize disclosure—at a time, in a manner, and
subject to any other conditions that it directs—of
a grand-jury matter” (1) “preliminarily to or in
connection with a judicial proceeding,” Fed. R.
Crim. P. 6(e)(3)(E)(i), (2) “at the request of a
defendant who shows that a ground may exist to
dismiss the indictment because of a matter that
occurred before the grand jury,” Fed. R. Crim. P.
6(e)(3)(E)(ii), or (3) at the request of the govern-
ment for use in a foreign, state, tribal, or military
criminal investigation, Fed. R. Crim. P.
6(e)(3)(E)(iii)-(v).

The text and structure of Rule 6(e) thus indi-
cate that the rule is not merely permissive. Rather,
it imposes a general rule of nondisclosure, then
instructs that deviations from that rule are not
permitted “[u]nless these rules provide other-
wise,” and then provides a detailed list of excep-
tions that specifies precisely when the rules
“provide otherwise.”

“Where Congress explicitly enumerates
certain exceptions to a general prohibition, addi-
tional exceptions are not to be implied, in the
absence of evidence of a contrary legislative
intent.” Andrus v. Glover Constr. Co., 446 U.S.
608, 616-17, 100 S. Ct. 1905, 1910 (1980). We
find nothing in the text of Rule 6(e) to indicate an
intent to permit a district court to go beyond the
enumerated exceptions. The Rule does not, for
example, introduce the exceptions with a term like
“including,” which might indicate that the excep-
tions are merely illustrative. See McKeever, 920
F.3d at 845. Nor does it contain a residual excep-
tion that might accommodate the judicial fashion-
ing of new exceptions in addition to the ones
listed. See id.

In fact, the text of Rule 6(e) suggests just the
opposite intent. The drafters of Rule 6(e)(2)
permitted deviations from the general rule of
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secrecy only when the “rules provide other-
wise”—not when the court provides otherwise.
That choice of language is significant because in
another subsection of Rule 6(e), the drafters
directly and unambiguously gave the district court
the power to act outside the text of the rule. Rule
6(e)(1) provides: “Unless the court orders other-
wise, an attorney for the government will retain
control of the recording, the reporter’s notes, and
any transcript prepared from those notes.” Fed. R.
Crim. P. 6(e)(1) (emphasis added). This subsec-
tion demonstrates that the drafters of Rule 6 knew
how to craft a provision granting the district court
the authority to act outside the text of the rule, but
intentionally chose not to do so in Rule 6(e)(2).
Their decision to use the phrase “[u]nless these
rules provide otherwise,” instead of the phrase
“[u]nless the court orders otherwise” from the
immediately preceding subsection, indicates that
the drafters intended the general rule of secrecy to
be breached only in accordance with the Federal
Rules of Criminal Procedure, and not that a dis-
trict court had the power to do so outside the
confines of the rule. See Carlson, 837 F.3d at 770
(Sykes, J., dissenting) (“The straightforward
meaning of th[e] text [of the rule, which mandates
secrecy ‘unless these rules provide otherwise’] is
that grand-jury secrecy may not be breached
except as specifically provided in the rules.”).
This intentional choice of language highlights the
drafters’ understanding that disclosure should be
limited to the text of Rule 6(e).

Our interpretation of Rule 6(e) as exhaustive is
consistent with the Supreme Court’s warning that
we must be reluctant to conclude that a breach of
grand jury secrecy has been authorized in the
absence of a clear indication in a Rule or statute.
Sells Eng’g, 463 U.S. at 425, 103 S. Ct. at 3138;
see also Abbott & Assocs., 460 U.S. at 572-73,
103 S. Ct. at 1364 (explaining that while Congress
“has the power to modify the rule of secrecy . . .
the rule is so important, and so deeply-rooted in
our traditions, that we will not infer that Congress
has exercised such a power without affirmatively
expressing its intent to do so”). Indeed, while the
Supreme Court has not yet addressed the ques-
tion, the Court has on several occasions suggested
that Rule 6(e) is exclusive. See McKeever, 920
F.3d at 846 (collecting cases). As early as 1959,
the Supreme Court recognized that “any disclo-
sure of grand jury minutes is covered by [Rule]
6(e).” Pittsburgh Plate Glass Co. v. United States,
360 U.S. 395, 398, 79 S. Ct. 1237, 1240 (1959).
And when interpreting the exception in Rule 6(e)
for grand jury matters “preliminarily to or in
connection with a judicial proceeding,” the Su-
preme Court explained that the exception “is, on
its face, an affirmative limitation on the availabil-
ity of court-ordered disclosure of grand jury
materials.” United States v. Baggot, 463 U.S. 476,
479, 103 S. Ct. 3164, 3167 (1983). More recently,
the Supreme Court described Rule 6(e) as “plac-
ing strict controls on disclosure of ‘matters occur-
ring before the grand jury.’ ” Williams, 504 U.S.
at 46 n.6, 112 S. Ct. at 1741-42 n.6 (citing Sells
Eng’g, 463 U.S. 418, 103 S. Ct. 3133).

The contrary interpretation proposed by
Pitch—that Rule 6(e)(3)(E)’s exceptions are only

permissive—would render the detailed list of
exceptions to Rule 6(e)(2) merely precatory. It is
hard to imagine why Congress and the Rules
Committee would bother to craft and repeatedly
amend these detailed exceptions if they were
meant only to be an illustration of when a district
court may authorize the disclosure of grand jury
records. We therefore disagree with the Seventh
Circuit that it is “entirely reasonable” to infer that
Congress and the Supreme Court intended the list
as a guideline of frequently invoked reasons for
disclosing grand jury materials, simply to indicate
to the district court that it should not hesitate to
authorize disclosure in those cases. See Carlson,
837 F.3d at 764-65.

In fact, the Supreme Court has recognized that
the exceptions listed in Rule 6(e)(3) “reflect[ ] a
judgment that not every beneficial purpose, or
even every valid governmental purpose, is an
appropriate reason for breaching grand jury
secrecy.” Baggot, 463 U.S. at 480, 103 S. Ct.
3167 (interpreting what is now Rule
6(e)(3)(E)(i)). Pitch’s interpretation of Rule 6(e)
would thus permit district courts to circumvent
the policy judgments made by Congress and the
Supreme Court that grand jury secrecy should be
relaxed for certain purposes and not others. It
would allow a single district court to disrupt the
balance struck by Congress and the Supreme
Court to create such new exceptions as it thinks
make good public policy,9 contrary to the express
limitation on the district court’s power contained
in Rule 6(e). See Dietz v. Bouldin, 136 S. Ct.
1885, 1892 (2016) [26 Fla. L. Weekly Fed.
S220a]; McKeever, 920 F.3d at 845; see also
Carlisle v. United States, 517 U.S. 416, 426, 116
S. Ct. 1460, 1466 (1996) (“Whatever the scope of
this ‘inherent power,’ however, it does not include
the power to develop rules that circumvent or
conflict with the Federal Rules of Criminal Proce-
dure.”).

For these reasons, we find that the text of Rule
6(e) is best understood as limiting the disclosure
of grand jury materials to the circumstances
carefully defined in Rule 6(e)(3)(E). We therefore
agree with the Government that Rule 6(e)(3)(E)’s
list of exceptions to the general rule of grand jury
secrecy is exclusive, and that district courts may
not rely on their inherent, supervisory power to
authorize disclosure of grand jury materials
outside the bounds of that rule. To the extent that
we held in Hastings that such inherent power does
exist, that holding is overruled.

B.
Pitch’s textual arguments to the contrary are

not persuasive. Pitch first argues that district
courts are not bound by the obligation of secrecy
in Rule 6(e)(2), because the district court is not on
the list of people in Rule 6(e)(2)(B) to whom the
obligation of secrecy applies. Rule 6(e)(2)(A)
provides that “[n]o obligation of secrecy may be
imposed on any person except in accordance with
Rule 6(e)(2)(B).” Fed. R. Crim. P. 6(e)(2)(A).
Rule 6(e)(2)(B) then lists the seven people who
are prohibited from disclosing any matter occur-
ring before the grand jury: a grand juror, an inter-
preter, a court reporter, an operator of a recording
device, a person who transcribes recorded testi-

mony, an attorney for the government, and other
government personnel to whom disclosure is
made under the rules or by statute. Fed. R. Crim.
P. 6(e)(2)(B). The district court is absent from this
list. Accordingly, the argument goes, the district
court cannot be bound by the obligation of se-
crecy in Rule 6(e)(2).

Pitch’s argument is difficult to square with
how the grand jury operates in practice. The grand
jury is by design an institution independent from
the Judicial Branch. Williams, 504 U.S. at 47-48,
112 S. Ct. at 1742-43 (citing United States v.
Calandra, 414 U.S. 338, 343, 94 S. Ct. 613, 617
(1974)). Accordingly, the district court neither
presides over the grand jury nor monitors its
proceedings. Id. at 48, 112 S. Ct. at 1742 (citing
Calandra, 414 U.S. at 343, 94 S. Ct. at 617). In
fact, Rule 6 does not permit the district judge to be
present in the grand jury room at all. See Fed. R.
Crim. P. 6(d). The extent of the district court’s
“involvement in the functioning of the grand jury
has generally been confined to the constitutive
one of calling the grand jurors together and ad-
ministering their oaths of office,” or to enforcing
grand jury subpoenas. Williams, 504 U.S. at 47-
48, 112 S. Ct. at 1742-43 (citing Calandra, 414
U.S. at 343, 94 S. Ct. at 617).

It is not surprising, then, that district courts are
not included in Rule 6(e)(2)(B). The individuals
listed in Rule 6(e)(2)(B) are those who are either
present in the grand jury room during its proceed-
ings or who are otherwise made privy to the grand
jury’s proceedings because Rule 6(e)(3) explicitly
so provides. Unlike the individuals listed, the
district court is not a participant in the grand jury
proceedings, and thus is not ordinarily privy to
those proceedings unless and until a party raises
an issue having to do with the grand jury, see, e.g.,
Fed. R. Crim. P. 6(e)(3)(E)(ii), or the district court
is called upon by the grand jury to enforce a
subpoena. In fact, Rule 6(e)(1) contemplates that,
in the ordinary case, a government attorney main-
tains custody of the grand jury records—not the
court.10 Therefore, the district court’s absence
from Rule 6(e)(2)(B) does not mean that the
district court has no secrecy obligations with
respect to grand jury proceedings.

Second, Pitch points to the text of Rule
6(e)(3)(E), which prefaces its list of exceptions
with the following phrase: “The court may autho-
rize disclosure—at a time, in a manner, and sub-
ject to any other conditions that it directs—of a
grand-jury matter . . . .” Pitch argues that the use
of the word “may” here implies “some degree of
discretion,” which supports a permissive (rather
than exclusive) reading of Rule 6(e)(3)(E)’s
enumerated exceptions. See Carlson, 837 F.3d at
765 (quoting United States v. Rodgers, 461 U.S.
677, 706, 103 S. Ct. 2132, 2149 (1983)).

To be sure, a district court must exercise a
degree of discretion in deciding whether to release
grand jury materials under Rule 6(e). But it does
not follow that Rule 6(e) is merely permissive.
“May” in this context means only that, even if a
request for grand jury materials falls within one of
Rule 6(e)(3)(E)’s enumerated exceptions, a
district court may nonetheless exercise its discre-
tion to deny the request. A petitioner is not enti-
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tled to the release of grand jury materials simply
because his or her request falls within a listed
exception to grand jury secrecy. A district court
must still exercise its “substantial discretion” to
weigh “the extent of the need for continuing grand
jury secrecy, the need for disclosure, and the
extent to which the request was limited to that
material directly pertinent to the need for disclo-
sure.” Douglas Oil, 441 U.S. at 223-24, 99 S. Ct.
at 1675.

The Supreme Court recognized as much in
Pittsburgh Plate Glass when it stated that “Rule
6(e) is but declaratory” of the principle that the
disclosure of grand jury materials is committed to
the discretion of the trial court. 360 U.S. at 399, 79
S. Ct. at 1240. Pitch reads Pittsburgh Plate Glass
as supporting the proposition that district courts
have broad discretion to release grand jury materi-
als outside of Rule 6(e)’s enumerated exceptions.
But in fact, Pittsburgh Plate Glass involved a
request for disclosure under one of Rule 6(e)’s
enumerated exceptions. See id. at 396 n.1, 79 S.
Ct. at 1239 n.1; see also id. at 398, 79 S. Ct. at
1240 (“Petitioners concede, as they must, that any
disclosure of grand jury minutes is covered by
[Rule] 6(e).”). Thus, “[t]he only ‘discretion’ at
issue involved the district court’s determination
whether the party seeking material covered by the
exception had made a sufficiently strong showing
of need to warrant disclosure.” McKeever, 920
F.3d at 846 (citing Pittsburgh Plate Glass, 360
U.S. at 398-99, 79 S. Ct. at 1240); accord
Douglas Oil, 441 U.S. at 217-24, 99 S. Ct. at
1672-75 (describing the same discretion). While
a district court’s determination whether to order
disclosure under Rule 6(e) necessarily involves
some degree of discretion, that discretion is lim-
ited by the text of the rule. Pittsburgh Plate Glass
does not suggest otherwise.

III.
Pitch also makes two arguments based on the

Advisory Committee’s notes to Rule 6. First,
Pitch points to language in the Advisory Commit-
tee note to the original Rule 6(e), which states that
the rule “continues the traditional practice of
secrecy on the part of members of the grand jury,
except when the court permits a disclosure.” Fed.
R. Crim. P. 6 original advisory committee’s note
(emphasis added) (citing Schmidt v. United States,
115 F.2d 394 (6th Cir. 1940); Atwell v. United
States, 162 F. 97 (4th Cir. 1908); United States v.
Am. Med. Ass’n, 26 F. Supp. 429 (D.D.C. 1939)).
Pitch argues that, as we said in Hastings, this
language demonstrates with “certain[ty] that a
court’s power to order disclosure of grand jury
records is not strictly confined to instances spelled
out in the rule.” See Hastings, 735 F.2d at 1268.

We disagree. Like the current version of Rule
6(e), the original version of the rule specified
precisely when a court may “permit[ ] a disclo-
sure.”11 It first provided that grand jury matters
may be disclosed to government attorneys for use
in the performance of their duties without any
involvement by the court. Fed. R. Crim. P. 6(e),
327 U.S. 827, 837 (1945). It then provided two
specific circumstances in which disclosure was
permitted only when directed by the court: first,

when disclosure was sought “preliminarily to or
in connection with a judicial proceeding,” and
second, “at the request of the defendant upon a
showing that grounds may exist for a motion to
dismiss the indictment because of matters occur-
ring before the grand jury.” Id. at 838. There is
nothing in the text of the rule to indicate that the
phrase “except when the court permits a disclo-
sure” referred to discretionary disclosures beyond
those two exceptions outlined in the rule itself.
We read the Advisory Committee’s note as refer-
ring to the exceptions in the text of the rule.

Our understanding of the Advisory Commit-
tee’s note is consistent with the cases cited therein.
All three of the cases cited by the Advisory Com-
mittee dealt with the question whether a defendant
may interrogate the members of the grand jury
that had returned an indictment against him for the
purpose of gathering evidence to challenge the
sufficiency of that indictment. See Schmidt, 115
F.2d at 395; Atwell, 162 F. at 98; Am. Med. Ass’n,
26 F. Supp. at 429. And in each of those three
cases the court exercised its discretion to deter-
mine whether and to what extent the grand jurors’
oath of secrecy may be relaxed to permit an in-
quiry into the adequacy of the indictment. See
Schmidt, 115 F.2d at 397 (holding that it is the
court’s responsibility to determine whether, in its
discretion, to relax the rule of grand jury secrecy,
and determining that the defendants had
impermissibly obtained affidavits from the grand
jurors in violation of the grand jurors’ oath of
secrecy and without prior application to or per-
mission from the court); Atwell, 162 F. at 99-100,
103 (weighing reasons for and against the policy
of grand jury secrecy and reversing the district
court’s decision to hold a grand juror in contempt
for disclosing a grand jury witness’s testimony to
the defendants, in violation of the grand juror’s
oath of secrecy); Am. Med. Ass’n, 26 F. Supp. at
430-31 (holding that only the court may release a
grand juror from his oath of secrecy, and finding
that the defendants’ bare assertions that the indict-
ment was inadequate were insufficient to trump
the “public policy demand[ing] a lasting secrecy”
on the part of the grand jurors).

The issue decided in these cases was explicitly
addressed by the original version of Rule 6(e),
which provided that “a juror . . . may disclose
matters occurring before the grand jury only when
. . . permitted by the court at the request of the
defendant upon a showing that grounds may exist
for a motion to dismiss the indictment because of
matters occurring before the grand jury.” Fed. R.
Crim. P. 6(e), 827 U.S. at 837-38. In other words,
Rule 6(e) adopted the holdings of these cases that
(1) in certain circumstances, and upon a proper
showing, allegations of impropriety before the
grand jury may justify relaxing the rule of grand
jury secrecy, and (2) even where such circum-
stances exist, a defendant must receive authoriza-
tion from the court to access any grand jury infor-
mation.

We therefore think that this note, when under-
stood in conjunction with the cases cited, refers
only to the exceptions listed in the rule that pro-
vide for when a district court may “permit[ ] a
disclosure.” It does not mean that a district court

may permit disclosure in other circumstances that
it deems worthy.12 Understood in this context, the
Advisory Committee’s note in fact reinforces that
Rule 6(e) codified all the instances in which a
district court may authorize the disclosure of
grand jury materials. And other Advisory Com-
mittee notes underscore that Rule 6(e) is best
understood as exclusive. See Fed. R. Crim. P. 6
advisory committee’s note to 2002 amendment
(“Rule 6(e) continues to spell out the general rule
of secrecy of grand-jury proceedings and the
exceptions to that general rule.” (emphasis
added)).

Second, Pitch argues that the Advisory Com-
mittee explicitly recognized in 2012 that district
courts possess the inherent authority to authorize
the disclosure of historically significant grand
jury records. In 2012, the Advisory Committee
rejected a proposal from the Attorney General that
would have amended Rule 6(e) to explicitly
provide for the disclosure of historically signifi-
cant grand jury materials. In doing so, the Com-
mittee reached a “consensus that, in the rare cases
where disclosure of historically significant mate-
rials had been sought, district judges had reason-
ably resolved applications by reference to their
inherent authority.” Advisory Committee on
Criminal Rules, Minutes of Apr. 22-23, 2012, at
7, https://www.uscourts.gov/sites/default/files/
fr_import/criminal-min-04-2012.pdf.

We do not give much weight to the Commit-
tee’s decision not to recommend an amendment to
the rule, especially forty-three years after Con-
gress had directly enacted most of the critical
language itself.13 As the Supreme Court has
reiterated, “[p]ost-enactment legislative history (a
contradiction in terms) is not a legitimate tool of
statutory interpretation,” because by definition it
could have had no effect on the congressional
vote. Bruesewitz v. Wyeth LLC, 562 U.S. 223,
242, 131 S. Ct. 1068, 1081 (2011) [22 Fla. L.
Weekly Fed. S790a] (citing District of Columbia
v. Heller, 554 U.S. 570, 605, 128 S. Ct. 2783,
2805 (2008) [21 Fla. L. Weekly Fed. S497a];
Jones v. United States, 526 U.S. 227, 238, 119 S.
Ct. 1215, 1221 (1999); United States v. Mine
Workers, 330 U.S. 258, 281-82, 67 S. Ct. 677,
690 (1947)); accord U.S. Steel Mining Co. v.
Director, OWCP, 719 F.3d 1275, 1283 n.9 (11th
Cir. 2013) [24 Fla. L. Weekly Fed. C402a] (rea-
soning that a senator’s statement made two days
after enactment of a statute did not—as post-
enactment legislative history—constitute legiti-
mate legislative history, and declining to consider
it in interpreting the statute). The same reasoning
applies here to the committee’s minutes. Indeed,
even the Seventh Circuit in Carlson—which
reached the opposite conclusion that we do with
respect to district courts’ inherent power to autho-
rize disclosure of grand jury materials outside
Rule 6(e)—refused to give this failure to amend
Rule 6(e) any weight. 837 F.3d at 765. As it
correctly acknowledged, “the history of some
unsuccessful efforts to change the rules . . . is
notoriously unreliable evidence, even for those
who are sympathetic to legislative history.” Id.
The Advisory Committee minutes are especially
unreliable considering that they reflect statements
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made not by Congress or the Supreme Court—the
only institutions with the authority to change the
rule—but by a subcommittee of judges and other
legal professionals. We decline the opportunity to
use such “history” to supplement the text of Rule
6(e), which plainly permits a district court to
authorize the disclosure of grand jury materials
only in the circumstances listed in Rule
6(e)(3)(E).14

IV.
For the foregoing reasons, we hold that Rule

6(e) is exhaustive. District courts may only autho-
rize the disclosure of grand jury materials if one of
the five exceptions listed in Rule 6(e)(3)(E)
applies; they do not possess the inherent, supervi-
sory power to order the release of grand jury
records in instances not covered by the rule. We
therefore overrule our holding in Hastings that
district courts have inherent power to authorize
the release of grand jury materials outside the
confines of Rule 6(e).

REVERSED.
))))))))))))))))))

*Judges Gerald Bard Tjoflat and Stanley Marcus
were members of the en banc Court that heard oral
argument in this case. Judges Tjoflat and Marcus took
senior status on November 19, 2019, and December 6,
2019, respectively, and both have elected to participate
in this decision pursuant to 28 U.S.C. § 46(c)(2). Judges
Robert J. Luck and Barbara Lagoa joined the Court on
November 19, 2019, and December 6, 2019, respec-
tively, and did not participate in these en banc proceed-
ings.

1The panel that decided Hastings was composed of
three non-Eleventh Circuit judges selected by the Chief
Justice of the U.S. Supreme Court pursuant to 28 U.S.C.
§ 291. All Eleventh Circuit judges had recused them-
selves because of the conflict presented by the underly-
ing investigation of a district judge within the Eleventh
Circuit.

2We explained, however, that the proceedings
“closely mirror[ed] Justice Holmes’s definition” of a
“judicial inquiry”: “[a] judicial inquiry investigates,
declares and enforces liabilities as they stand on present
or past facts and under laws supposed already to exist.
That is its purpose and end.” Id. at 1271 (quoting Prentis
v. Atl. Coast Line Co., 211 U.S. 210, 226, 29 S. Ct. 67,
69 (1908)).

3We did so largely because we believed the commit-
tee’s proceeding was so “closely akin” to the judicial-
proceeding exception. Id.

4The Second Circuit in In re Petition of Craig
developed the following “non-exhaustive list of factors”
for a trial court to weigh when applying the Douglas Oil
balancing test to the disclosure of historically significant
grand jury records:

(i) the identity of the party seeking disclosure; (ii)
whether the defendant to the grand jury proceeding
or the government opposes the disclosure; (iii) why
disclosure is being sought in the particular case; (iv)
what specific information is being sought for disclo-
sure; (v) how long ago the grand jury proceedings
took place; (vi) the current status of the principals of
the grand jury proceedings and that of their families;
(vii) the extent to which the desired material—either
permissibly or impermissibly—has been previously
made public; (viii) whether witnesses to the grand
jury proceedings who might be affected by disclo-
sure are still alive; and (ix) the additional need for
maintaining secrecy in the particular case in ques-
tion.

131 F.3d at 106.
5Pitch passed away while this case was pending en

banc. We granted the unopposed motion to substitute
Marion E. Pitch, the personal representative of Anthony
Pitch’s estate, as the Petitioner-Appellee in this appeal
pursuant to Federal Rule of Appellate Procedure 43(a).
We also asked the parties to file supplemental letter
briefs to address whether the appeal is moot in light of
Pitch’s death. Pitch’s Estate and his family have ex-
pressed their intent to carry out Pitch’s research; they
intend to review the grand jury transcripts and to use
those transcripts to complete the book that Pitch had
been working on until his untimely death. To that end,
they sought the assistance of Laura Wexler, another
historian who, like Pitch, has authored a book on the
Moore’s Ford Lynching. Ms. Wexler separately filed a
motion to intervene in this appeal, claiming that she had
a similar interest in securing the release of the grand jury
records so that she could complete her own scholarly
work on the Moore’s Ford Lynching. We granted the
motion to intervene. In light of the substitution of
Pitch’s Estate and the addition of Ms. Wexler as a
party—and the apparent agreement between the two
parties to complete the project for which the grand jury
records were originally sought—we find that this appeal
is not moot.

6Three other circuits have also suggested, in dicta,
that Rule 6(e)’s exceptions are exhaustive. See United
States v. Educ. Dev. Network Corp., 884 F.2d 737, 740
(3d Cir. 1989) (“Rule 6(e)(2) provides in general that
matters occurring before the grand jury may not be
disclosed. Disclosure of such matters may only be made
under the narrow exceptions listed in Rule 6(e)(3).”
(emphasis added)); In re J. Ray McDermott & Co., Inc.,
622 F.2d 166, 172 (5th Cir. 1980) (“Rule 6(e) . . .
permit[s] disclosure of grand jury materials in certain
specific circumstances. A district court to whom appli-
cation for disclosure is made does exercise discretion in
granting disclosure but may not thereby enlarge the
exceptions to grand jury secrecy.” (emphases added));
In re Grand Jury Subpoenas, Apr., 1978, at Baltimore,
581 F.2d 1103, 1108-09 (4th Cir. 1978) (“Rule 6(e), as
recently amended, provides generally that materials
secured by the grand jury in the course of its investiga-
tion shall not be disclosed except as authorized in
subsection (2).” (emphasis added) (footnote omitted)).

7Rule 6(e)(2)(B) lists seven individuals who are
prohibited from disclosing a matter occurring before the
grand jury: a grand juror, an interpreter, a court reporter,
an operator of a recording device, a person who tran-
scribes recorded testimony, an attorney for the govern-
ment, and a person to whom disclosure is made under
Rule 6(e)(3)(A)(ii) or (iii).

8Under Rule 6(e)(1), the grand jury records remain
in the custody and control of a government attorney,
unless the district court orders otherwise. Thus, as a
practical matter, it is the government—and not the
district court—that actually discloses the grand jury
records.

9The problem is amplified here, as the creation of a
historical-significance exception involves two layers of
policy judgments. The first is the decision to recognize
an exception for matters of historical significance
generally. The second involves deciding what it means
for something to be so “historically significant” that the
interest in disclosure outweighs any interest that the
grand jurors, witnesses, and future generations, among
others, have in maintaining the secrecy of the proceed-
ings. Under Pitch’s interpretation of Rule 6(e), then, a
single district judge would have the authority to substi-
tute his or her own judgments on these policy questions
on a case-by-case basis, with the inevitable result that
the exceptions to the general rule of grand jury secrecy
would vary from one court to the next across the nation.
Without consistent guidance as to when grand jury
testimony may be disclosed, future witnesses may be
deterred from testifying before the grand jury, and
potential grand jurors may be deterred from serving on

grand juries, fearing that a judge may someday decide
that the subject-matter of the grand jury’s investigation
was so important that it should no longer be kept secret.
See Douglas Oil, 441 U.S. at 222, 99 S. Ct. at 1674. The
uncertainty would have a chilling effect on future grand
jury witnesses and would render the grand jury as an
institution inoperable. See, e.g., id. at 218, 99 S. Ct. at
1672 (recognizing the importance of secrecy to the
proper functioning of the grand jury system).

10See supra note 8. When the district court autho-
rizes disclosure under Rule 6(e)(3)(E), then, it must do
so by ordering a government attorney to disclose the
grand jury records that are in his or her possession. See
McKeever, 920 F.3d at 848. In effect, the court releases
the government attorney from his or her obligation of
secrecy under Rule 6(e)(2)(B).

11The full text of Rule 6(e), as originally enacted,
read:

SECRECY OF PROCEEDINGS AND DISCLO-
SURE. Disclosure of matters occurring before the
grand jury other than its deliberations and the vote
of any juror may be made to the attorneys for the
government for use in the performance of their
duties. Otherwise a juror, attorney, interpreter or
stenographer may disclose matters occurring before
the grand jury only when so directed by the court
preliminarily to or in connection with a judicial
proceeding or when permitted by the court at the
request of the defendant upon a showing that
grounds may exist for a motion to dismiss the
indictment because of matters occurring before the
grand jury. No obligation of secrecy may be im-
posed upon any person except in accordance with
this rule. The court may direct that an indictment
shall be kept secret until the defendant is in custody
or has given bail, and in that event the clerk shall
seal the indictment and no person shall disclose the
finding of the indictment except when necessary for
the issuance and execution of a warrant or sum-
mons.

Fed. R. Crim. P. 6(e), 327 U.S. 827, 837-38 (1945).
12At oral argument we asked Pitch’s counsel

whether there were any other pre-Rule 6 cases in which
a district court had allowed the disclosure of grand jury
records to the general public, as Pitch requests here.
Counsel could not cite any cases in which a district court
had authorized such a broad disclosure, and we have
found none.

13Congress amended Rule 6(e) directly in 1977. See
Federal Rules of Criminal Procedure Act Amendments,
Pub. L. No. 95-78, 91 Stat. 319 (1977). Rule 6(e) was
subsequently amended in 1979, 1983, and 1985, and
was rearranged in large part in 2002 as part of the
general restyling of the Federal Rules of Criminal
Procedure. Non-substantive changes were also made in
2006 to accommodate the effect that the Intelligence
Reform and Terrorism Prevention Act of 2004, Pub. L.
No. 108-458, Title VI, § 6501(a), 118 Stat. 3760, had on
Rule 6, and again in 2014 to update a citation. However,
while the subsections of the rule may have changed (for
example, the 2002 amendments moved certain excep-
tions from Rule 6(e)(3)(C) to 6(e)(3)(E), where they are
now located) the relevant language for our purposes has
remained substantially unchanged since 1977.

14For similar reasons, we do not believe, as our
dissenting colleague does, that the Civil Rights Cold
Case Records Collection Act of 2018, Pub. L. No. 115-
426, 132 Stat. 5489 (2019) (codified at 44 U.S.C. §
2107) (“Cold Case Act”)—which was enacted forty
years after Congress enacted most of the relevant
language of Rule 6(e) itself—prevents us from adopting
the most natural interpretation of the text of Rule 6(e).
See post at 76 (Rosenbaum, J., dissenting). While
subsequent legislation “declaring the intent of an earlier
statute” may be entitled to great weight in interpreting
that statute, Red Lion Broad. Co. v. F.C.C., 395 U.S.
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367, 380-81, 89 S. Ct. 1794, 1801 (1969), the Cold Case
Act does not declare anything about the meaning of
Rule 6(e). It simply permits the newly established Civil
Rights Cold Case Records Review Board to “request the
Attorney General to petition any court in the United
States to release any information relevant to civil rights
cold cases that is held under the injunction of secrecy of
a grand jury.” Pub. L. No. 115-426 at § 8(a)(2)(A). It
then provides that “a request for disclosure of civil
rights cold case records under this Act shall be deemed
to constitute a showing of particularized need under rule
6 of the Federal Rules of Criminal Procedure.” Id. at §
8(a)(2)(B). It says nothing about the scope of the court’s
authority under Rule 6 to grant the Attorney General’s
request and authorize the release of grand jury materials
in a civil rights cold case. It says nothing about what
Rule 6 means.

Nonetheless, the dissent divines from this language
that Congress must have thought that courts had the
inherent authority to authorize the release of these types
of grand jury materials outside the confines of Rule 6,
since Rule 6(e) does not clearly permit the release of
civil rights cold case records. Post at 85-86
(Rosenbaum, J., dissenting). But our task is not to
discern Congress’s unexpressed beliefs. It is to interpret
the objective meaning of the text of Rule 6(e). Because
the Cold Case Act on its face says nothing about the
meaning of Rule 6(e), it is not entitled to great weight in
interpreting that Rule. It certainly does not support
abandoning the most natural reading of the text of Rule
6(e).

))))))))))))))))))
(WILLIAM PRYOR, Circuit Judge, joined by ED
CARNES, Chief Judge, and NEWSOM,
BRANCH, GRANT, TJOFLAT, and MARCUS,
Circuit Judges, concurring.) I concur in the major-
ity’s opinion, but I write separately to explain why
the result reached in In re Petition to Inspect and
Copy Grand Jury Materials (Hastings), 735 F.2d
1261 (11th Cir. 1984), was right, even though its
reasoning, which we overrule today, was wrong.
In short, the “judicial proceeding” exception, Fed.
R. Crim. P. 6(e)(3)(E)(i), plainly permitted the
limited disclosure of the grand jury records to the
Investigating Committee of the Judicial Council
of the Eleventh Circuit in Hastings.

In 1981, a grand jury indicted Judge Alcee L.
Hastings of the United States District Court for
the Southern District of Florida for soliciting a
$150,000 bribe in return for reducing the sen-
tences of convicted mobsters, but a federal jury
acquitted him at trial. Hastings, 735 F.2d at 1263;
The Impeachment Trial of Alcee L. Hastings
(1989) U.S. District Judge, Florida, U.S. SEN-
ATE, https://www.senate.gov/artandhistory/history/
common/briefing/Impeachment_Hastings.htm (last
visited Jan. 10, 2020). Following his acquittal,
“suspicions arose that Hastings had lied and
falsified evidence during the trial.” The Impeach-
ment Trial, supra. In response to a complaint filed
by two federal judges that Hastings’ actions
violated the Code of Judicial Conduct, the Chief
Judge of the Eleventh Circuit formed a five-judge
Committee, 28 U.S.C. § 372(c)(4) (1982), to
investigate. Hastings, 735 F.2d at 1263-64.

During the investigation, the Committee
petitioned the Southern District of Florida for
access to the grand jury records from Hastings’
criminal case. Id. at 1264. Hastings intervened to
oppose the request on the ground that any disclo-
sure would not fall within an exception in Rule

6(e)(3). Id. Although the district court agreed with
Hastings that the request did not fall within any
express exception in Rule 6(e)(3), it concluded
that Rule 6(e)(3) did not abrogate the inherent
powers of the federal courts to release grand jury
information in other circumstances. Id. at 1265,
1267. So the district court relied on that purported
inherent power to grant the Committee’s petition.
Id.

On appeal, every judge of our Court recused,
so the Chief Justice of the United States desig-
nated three judges from sister circuits to serve as
a panel to hear the appeal. Id. at 1265 n.3. That
special panel affirmed. Id. at 1275. It decided that
the “district court’s belief that it had inherent
power beyond the literal wording of Rule 6(e)
[was] amply supported.” Id. at 1268. And, it
concluded “special circumstances” existed due to
the nature of the judicial investigation and the
breadth of the Committee’s authorizing statute.
Id. at 1268-69.

In reaching its decision, the panel equivocated
about whether the disclosure might fall within the
exception for disclosures made “preliminarily to
or in connection with a judicial proceeding.” Id.
at 1271 (quoting Fed. R. Crim. P. 6(e)(3)(E)(i)).
The panel explained that the proceeding before
the Eleventh Circuit Judicial Council and its
investigatory Committee was plainly a “judicial
inquiry” based on the composition of the Council
and Committee and the statutory protections
afforded the accused. Id. at 1271-72. But it
doubted whether the proceeding satisfied the
definition of “judicial proceeding” first articulated
by Judge Learned Hand. Id. (“[A] judicial pro-
ceeding . . . includes any proceeding determinable
by a court.” (quoting Doe v. Rosenberry, 255 F.2d
118, 120 (2d Cir. 1958)). In the end, the panel
affirmed the disclosure in part because the pro-
ceeding was at least “closely akin” to a judicial
proceeding, even if it was not “a judicial proceed-
ing in the strict legal sense” of the term. Id. at
1272.

After a three-year investigation, which in-
cluded “hearing testimony from over 100 wit-
nesses and receiving approximately 2800 exhib-
its,” the Committee concluded in a report to the
Judicial Council that Hastings solicited a mone-
tary bribe, committed perjury, and tampered with
evidence. Alan I. Baron, The Curious Case of
Alcee Hastings, 19 Nova L. Rev. 873, 874 (1995);
see also The Impeachment Trial, supra. The
Judicial Council then referred the complaint to the
Judicial Conference of the United States, which
“concurred in the Council’s assessment that . . .
impeachment may be warranted” and “certified
this determination to the House of Representa-
tives.” Hastings v. Judicial Conference of U.S.,
829 F.2d 91, 93 (D.C. Cir. 1987).

The House approved 17 articles of impeach-
ment, and the Senate convicted Hastings on 8
articles. The Impeachment Trial, supra. President
pro tempore Robert C. Byrd ordered Hastings
removed from office but did not disqualify
Hastings from holding future office. Id. Indeed,
Hastings currently serves as a United States
Representative from Florida. Id.

In my view, the Hastings panel had no reason

to doubt whether the judicial-proceeding excep-
tion applied. The disclosure of the grand jury
records was plainly “in connection with a judicial
proceeding.” Fed. R. Crim. P. 6(e)(3)(E)(i). That
is, Hastings reached the right result, even if for the
wrong reason.

Consider first the ordinary meaning of the
term “judicial proceeding.” When Rule
6(e)(3)(E)(i) was adopted, Black’s Law Dictio-
nary defined “judicial proceeding” as “any pro-
ceeding wherein judicial action is invoked and
taken.” Judicial Proceeding, Black’s Law Dictio-
nary (4th ed. 1951). It in turn defined “judicial
action” to include “the investigation and determi-
nation of . . . facts” “[w]hen an inferior officer or
board is charged with an administrative act, the
performance of which depends upon and requires
the existence or ascertainment of facts.” Judicial
Action, Black’s Law Dictionary (4th ed. 1951)
(“An adjudication upon rights of parties who in
general appear or are brought before tribunal by
notice or process, and upon whose claims some
decision or judgment is rendered. . . . Action of a
court upon a cause, by hearing it, and determining
what shall be adjudged or decreed between the
parties, and with which is the right of the case.”);
see also Judicial Proceeding, Black’s Law Dictio-
nary (11th ed. 2019) (“Any court proceeding; any
proceeding initiated to procure an order or decree,
whether in law or in equity.”). Indeed, courts have
long given “[t]he term judicial proceeding . . . a
broad interpretation.” In re Sealed Motion, 880
F.2d 1367, 1379-80 (D.C. Cir. 1989) (collecting
cases); see also In re In re Comm. on the Judi-
ciary, U.S. House of Representatives, No. 19-
5288, 2020 WL 1149883, at *1, 5 (D.C. Cir. Mar.
10, 2020) (citing In re Sealed Motion to support
conclusion that an impeachment proceeding
qualifies as a “judicial proceeding” within the
meaning of Rule 6(e)(3)(E)(i)). Predating the
passage of Rule 6, some courts defined “judicial
proceedings” “as proceedings before a court or a
judge.” Lybrand v. The State Co., 184 S.E. 580,
583 (S.C. 1936); see also Campbell v. N.Y. Eve-
ning Post, Inc., 157 N.E. 153, 155 (N.Y. 1927).
And soon after the passage of Rule 6, courts
continued to explain that “[t]he term judicial
proceeding is not restricted to trials, but includes
every proceeding of a judicial nature before a
court or official clothed with judicial or quasi
judicial power.” Richeson v. Kessler, 255 P.2d
707, 709 (Idaho 1953); accord Jarman v. Offutt,
80 S.E.2d 248, 251 (N.C. 1954); Quasi Judicial,
Black’s Law Dictionary (4th ed. 1951) (“A term
applied to the action, discretion, etc., of public
administrative officers, who are required to inves-
tigate facts, or ascertain the existence of facts, and
draw conclusions from them, as a basis for their
official action, and to exercise discretion of a
judicial nature.”).

Consider next the Judicial Conduct and Dis-
ability Act of 1980, which governed the com-
plaint against Hastings. The Act required the chief
judge of each circuit to form a Judicial Council to
oversee the administration of justice within the
circuit, including the review of ethics complaints
against judges. See 28 U.S.C. §§ 332(a)(1), (d),
372(c)(6) (1982). The Judicial Council consisted
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solely of Article III judges who were statutorily
“authorized to hold hearings, to take sworn testi-
mony, and to issue subpoenas.” Id. § 332 (a)(4),
(d)(1). The Act required the chief judge of a
circuit where a complaint against a judge was filed
to review the complaint and take one of three
actions. He could by “written order stating his
reasons” either “dismiss the complaint” or “con-
clude the proceeding.” Id. § 372(c)(3). Both the
complainant and the accused judge could petition
the Judicial Council for review of that decision if
desired. Id. § 372(c)(10). Otherwise, the Act
required the chief judge to create a special com-
mittee, again composed of only federal judges, to
investigate the complaint. Id. § 372(c)(4). The
Committee then conducted as “extensive” an
investigation “as it consider[ed] necessary” and,
like the Judicial Council, had full subpoena pow-
ers. Id. § 372(c)(5), (c)(9)(A).

The Act provided rights to the accused judge
and complainant and required specific procedures
for every investigation. The accused judge was
entitled to receive written notice of the investiga-
tion, to appear in person or by counsel before the
Committee, to submit written briefing, “to present
oral and documentary evidence, to compel the
attendance of witnesses or the production of
documents, [and] to cross-examine witnesses.” Id.
§ 372(c)(4)(C), (c)(11). A complainant also was
entitled to appear before the Committee if he
“could offer substantial information.” Id. §
372(c)(11)(C). The statute provided for mileage
allowance and witness fees paid out of the funds
appropriated for the courts and commensurate
with the rate provided for witnesses appearing in
federal court. 28 U.S.C. § 604(h)(1) (1982); id. §
1821. After the Committee completed its investi-
gation, it was required to draft a report containing
“the findings of the investigation and the commit-
tee’s recommendations for necessary and appro-
priate action.” Id. § 372(c)(5). The Committee
then forwarded its report to the Judicial Council.
Id.

The Judicial Council acted as the decision-
maker on the complaint. It reviewed the Commit-
tee’s report and recommendation, and it could
also conduct additional investigation, including
holding hearings. Id. §§ 332(d)(1), 372(c)(6)(A).
The Act then empowered the Judicial Council to
take several different actions, including “censur-
ing or reprimanding” the accused judge and
certifying the matter to the Judicial Conference to
determine whether the judge should be referred to
Congress for impeachment. Id. at § 372(c)(6),
(c)(7). Any “written order to implement any
action . . . by a judicial council . . . [had to] be
made available to the public through the appropri-
ate clerk’s office of the court of appeals.” Id. §
372(c)(15). And ordinarily “each such order” was
“accompanied by written reasons.” Id. In any
event, the Judicial Council was required to pro-
vide “written notice” of any decision to both the
complainant and the accused judge. Id. §
372(c)(6)(C), (c)(7)(C). Any complainant or
judge “aggrieved by” the action could petition for
review by the Judicial Conference of the United
States, id. § 372(c)(10), which was composed of
the Chief Justice, the chief judge of each circuit,

and one district judge of each circuit, id. § 331. In
sum, the proceedings included the taking of
evidence and ordinarily culminated in a publicly
available written order that affected the rights of
the accused judge and that was appealable to the
Judicial Conference.

The ordinary meaning of “judicial proceed-
ing” plainly included the process required by the
Judicial Conduct and Disability Act. Once a
complaint was forwarded to a special investigat-
ing committee, federal judges had to investigate,
preside, find facts, and issue orders that affected
the accused’s rights. See Lybrand, 184 S.E. at 583
(defining “judicial proceedings” “as proceedings
before a court or a judge”); Campbell, 157 N.E. at
155 (same); Richeson, 255 P.2d at 709 (defining
a “judicial proceeding” as “every proceeding of a
judicial nature before a court or official clothed
with judicial or quasi judicial power”); Jarman,
80 S.E.2d at 251 (same). The accused judge was
afforded the opportunity to present evidence and
argument. The complainant and the accused judge
could petition for review of the Judicial Council’s
order, which was ordinarily public and accompa-
nied by written reasons. See Judicial Action,
Black’s Law Dictionary (4th ed. 1951) (“An
adjudication upon rights of parties who in general
appear or are brought before tribunal by notice or
process, and upon whose claims some decision or
judgment is rendered. . . . Action of a court upon
a cause, by hearing it . . . .”). So the misconduct
proceedings in Hastings bore all the hallmarks of
a “judicial proceeding.”

The definition provided by Judge Hand in Doe
also covered the proceeding in Hastings, despite
the special panel’s doubts. See Hastings, 735 F.2d
at 1271. Judge Hand defined “judicial proceed-
ing” as including “any proceeding determinable
by a court, having for its object the compliance of
any person, subject to judicial control, with stan-
dards imposed upon his conduct in the public
interest, even though such compliance is enforced
without the procedure applicable to the punish-
ment of crime.” Doe, 255 F.2d at 120. Judge Hand
stressed that a narrower interpretation of “judicial
proceeding” “would not only be in the teeth of the
language employed, but would defeat any rational
purpose that can be imputed to” the judicial-
proceeding exception of Rule 6. Id. The Judicial
Council, composed of federal judges, is “[a]n
organ of the government, belonging to the judicial
department, whose function is the application of
the laws to controversies brought before it and the
public administration of justice.” Court, Black’s
Law Dictionary (4th ed. 1951). And the purpose
of review of the complaint by the Judicial Council
was to assure Hastings had not “engaged in con-
duct prejudicial to the effective and expeditious
administration of the business of the courts” or in
violation of either the Constitution or the Code of
Judicial Conduct. See 28 U.S.C. § 372(c)(1),
(c)(7)(B)(i); Hastings, 735 F.2d at 1263. So that
“proceeding determinable by a court ha[d] for its
object the compliance of” judges with “standards
imposed . . . in the public interest.” Doe, 255 F.2d
at 120.

The proceeding in Hastings also qualified as a
“judicial proceeding” under Supreme Court

precedent. The Supreme Court has explained that
“judicial proceedings” are proceedings that call
upon a court “to investigate, declare, and enforce
‘liabilities as they [stand] on present or past facts
and under laws supposed already to exist.’ ” D.C.
Court of Appeals v. Feldman, 460 U.S. 462, 479
(1983) (quoting Prentis v. Atl. Coast Line Co.,
211 U.S. 210, 226 (1908)). The adjudication of a
“present right” is “the essence of a judicial pro-
ceeding.” Id. at 481. “The form of the proceeding
is not significant” in evaluating whether a pro-
ceeding is judicial. In re Summers, 325 U.S. 561,
567 (1945). “It is the nature and effect which is
controlling.” Id. Indeed, the Court found a state
supreme court’s proceeding on a bar petition
“judicial,” even though the state court had “not
treated [the proceeding] as judicial” and its clerk
had not “enter[ed] [the proceeding] in the file, on
a docket, or on a judgment roll.” Id. at 563, 567.
That the state court considered the petition “on its
merits” and “passed an order which [was] vali-
dated by the signature of the presiding officer”
sufficed to make the proceeding “judicial.” Id. at
567-68. Similarly, the Court found a D.C. Circuit
proceeding on a bar petition “judicial” even
though the petitioner failed to “cite case author-
ity” or “make any explicitly legal contentions.”
Feldman, 460 U.S. at 481. The D.C. Circuit
“consider[ed] policy and equitable arguments” in
evaluating the petition, which is “essentially [a]
judicial inquir[y].” Id.

The process in Hastings offered “the essence
of a judicial proceeding” despite the fact that it did
not “assume the form commonly associated with
judicial proceedings.” Id. at 481-82. When re-
viewing the complaint, the Council was required
to consider policy, the Code of Judicial Conduct,
and the “good Behaviour” requirement of Article
III, U.S. Const. art III, § 1. That is, it was required
to evaluate the complaint “on [the] merits,” Sum-
mers, 325 U.S. at 567, and “on present or past
facts and under laws [or policies] supposed al-
ready to exist,” Feldman, 460 U.S. at 479 (inter-
nal quotation marks omitted). The Council was
then required to issue an order on the complaint
that would affect Hastings’ “present right[s],” id.,
by possibly requesting he voluntarily retire,
temporarily ordering that no other cases be as-
signed to him, censuring or reprimanding him, or
recommending him to the Judicial Conference for
impeachment consideration. 28 U.S.C. §
372(c)(6)(B), (c)(7)(B). And because the disclo-
sure of the grand jury materials in Hastings was
for use in the misconduct proceeding, the disclo-
sure was plainly “in connection with a judicial
proceeding.” United States v. Baggott, 463 U.S.
476, 479-80 (1983) (approving the “sensibl[e]
understand[ing of] the term ‘in connection with,’
[as] refer[ring] to a judicial proceeding already
pending” where “the primary purpose of disclo-
sure is . . . to assist in . . . conduct[ing] a judicial
proceeding”).

Our sister circuit has concluded that certain
proceedings by the Fifth Circuit Judicial Council
are “judicial in nature.” In re McBryde, 117 F.3d
208, 221 (5th Cir. 1997). In that case, the Chief
Judge of the Northern District of Texas reassigned
two cases from another district judge to himself.
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Id. at 215. That district judge disagreed with the
reassignment and requested review by the Fifth
Circuit Judicial Council by filing a complaint
under the Judicial Conduct and Disability Act of
1980—the same proceedings as those initiated in
Hastings. Id. at 217, 227. The Chief Judge of the
Fifth Circuit referred the matter to a special inves-
tigatory committee, which held a hearing, heard
testimony, and took evidence. Id. at 217. After the
committee forwarded its report and recommenda-
tion, the Judicial Council concluded the reassign-
ments were warranted and issued an order reas-
signing the cases. Id. The district judge petitioned
the Fifth Circuit for a writ of mandamus prevent-
ing the reassignment. Id. at 219. The Fifth Circuit
was then confronted with the question whether it
could issue a peremptory writ to the Judicial
Council. Id. It examined whether the Judicial
Council should be viewed “as an administrative
body subservient to the judiciary,” which would
then allow it to review the order on mandamus. Id.
at 220.

The Fifth Circuit acknowledged that the
Judicial Council acts in an administrative capacity
in some circumstances but concluded that “it
acted as a court in this case.” Id. at 221 (citing
Feldman, 460 U.S. at 477). That the Judicial
Council took sworn testimony, examined records,
and issued its order “because of alleged miscon-
duct,” supported that these proceedings were
“judicial in nature.” Id. Because the proceeding
was not “administrative,” it could not issue a writ
to the Judicial Council. Id. (stopping short of
definitively calling the Judicial Council a “judi-
cial body” because that question only mattered if
the parties sought relief from the Supreme Court);
cf. Chandler v. Judicial Council of Tenth Cir. of
the U.S., 398 U.S. 74, 102-03 (1970) (Harlan, J.,
concurring) (“[A]t least in the issuance of orders
to district judges to regulate the exercise of their
official duties, the Judicial Council acts as a
judicial tribunal for purposes of this Court’s
appellate jurisdiction under Article III. . . . [There
is] no doubt that the Councils’ architects regarded
the authority granted the Councils as closely
bound up with the process of judging itself.”).

Several of our sister circuits’ decisions that
attorney disciplinary proceedings can be “judicial
proceedings” within the meaning of Rule
6(e)(3)(E)(i) also support the result in Hastings.
So long as there is substantial judicial involve-
ment in the process, like the disciplinary proceed-
ings being held before a judicial tribunal, our
sister circuits have concluded that these disciplin-
ary proceedings are “preliminarily to or in con-
nection with a judicial proceeding.” See In re
Grand Jury 89-4-72, 932 F.2d 481, 485-86 (6th
Cir. 1991); In re Fed. Grand Jury Proceedings,
760 F.2d 436, 438-39 (2d Cir. 1985); In re
Barker, 741 F.2d 250, 254-55 (9th Cir. 1984);
United States v. Bates, 627 F.2d 349, 351 (D.C.
Cir. 1980); Doe, 255 F.2d at 120. We too have
said in dicta that we agree that “proceedings to
discipline attorneys where bar committees act as
an arm of the court are part of judicial proceedings
because this function has been assigned to the
judiciary from time immemorial.” In re J. Ray
McDermott & Co., 622 F.2d 166, 170-71 (5th Cir.

1980) (holding disclosure of grand jury records to
the Federal Energy Regulatory Commission
impermissible because the hearings before the
Commission were not “closely tied to” a judicial
proceeding).

In short, there is no reason to distinguish
judicial disciplinary proceedings from those of
attorney disciplinary proceedings or from the
decision in McBryde calling these proceedings
“judicial in nature.” The disclosure of grand jury
documents in Hastings was plainly “in connection
with a judicial proceeding,” so the result in
Hastings, although not its reasoning, was right.
))))))))))))))))))
(JORDAN, Circuit Judge, concurring in the
judgment.) This is a difficult case, as illustrated by
the circuit split on the issue. I agree with the court
that the better view is that the exceptions set out in
Rule 6(e) to the general requirement of grand jury
secrecy are exclusive. See Carlson v. United
States, 837 F.3d 753, 769-70 (7th Cir. 2016)
(Sykes, J., dissenting); McKeever v. Barr, 920
F.3d 842, 844-49 (D.C. Cir. 2019). “Inherent
authority” is not available to create additional
exceptions because “the exercise of an inherent
power cannot be contrary to any express grant of
or limitation on the district court’s power con-
tained in a rule or statute.” Dietz v. Bouldin, 136 S.
Ct. 1885, 1892 (2016) [26 Fla. L. Weekly Fed.
S220a] (citations omitted). I therefore concur in
the judgment.

I write separately for two reasons. First, it
seems to me that the concept of grand jury secrecy
is not as neat as the court suggests. Second, given
the circuit split, I encourage the Judicial Confer-
ence’s Advisory Committee on Criminal Rules to
address whether Rule 6(e) should be amended to
permit the disclosure of grand jury materials for
matters of exceptional historical significance.

* * * * * * *
As the court recognizes, the rule of grand jury

secrecy is firmly entrenched in our criminal
justice system. See Douglas Oil Co. of Cal. v.
Petrol Stops Nw., 441 U.S. 211, 218 n.9 (1979).
The court identifies five oft-cited reasons animat-
ing the need for secrecy: (1) to prevent the escape
of the accused whose indictment might be con-
templated; (2) to ensure the utmost freedom to
grand jury deliberations and prevent tampering
with jurors; (3) to prevent perjury or tampering
with witnesses; (4) to encourage free sharing of
information from people who may have knowl-
edge of a crime; and (5) to protect an innocent
accused who is exonerated. See Maj. Op. at 10-11
(quoting Douglas Oil, 441 U.S. at 219 n.10). This
list—which was “summarized” from decades of
case law and treatises on the subject—glosses
over the evolution in thinking about the reasons
for grand jury secrecy and does not tell the whole
story about the federal judiciary’s approach to
secrecy before the adoption of the Federal Rules
of Criminal Procedure.

From its inception in England, the rule of
secrecy appears to have functioned to secure the
grand jury’s independence from the crown. See
Richard Calkins, The Fading Myth of Grand Jury
Secrecy, 1 J. Marshall J. Prac. & Proc. 18, 18-19
(1967). As the grand jury continued to evolve in

England, the secrecy component became seen as
a means to prevent escape by suspected criminals.
See George Edwards, Jr., The Grand Jury 116
(1906) [Legal Classics Library ed. 2003]. See also
Mark Kadish, Behind the Locked Doors of an
American Grand Jury: Its History, its Secrecy,
and its Process, 24 FL. ST. U. L. REV. 1, 13
(1996) (explaining that, during the grand jury’s
beginnings in England, secrecy was part of the
process in order to prevent escape by offenders).
In the early days of the republic, American and
English commentators alike held “many diverse
views” regarding the reasons for secrecy, while
others attacked these views and the need for grand
jury secrecy more generally. See Edwards, The
Grand Jury, at 116 & nn.80-83. One late 1800s
American commentator focused on two promi-
nent reasons for secrecy, while criticizing the
concept: to give the government a proper advan-
tage in conducting its investigation, and to pro-
vide grand jurors freedom from fear or restraint.
See Eugene Stevenson, Our Grand Jury System,
8 Crim. L. Mag. & Rep. 711, 720 (1886). By the
early twentieth century, many courts had already
begun to recite the full set of traditional justifica-
tions for secrecy later set out in Douglas Oil. See,
e.g., Schmidt v. United States, 115 F.2d 394, 396-
97 (6th Cir. 1940) (citing United States v. Amazon
Chem. Corp., D.C., 55 F.2d 254, 261 (D. Md.
1931)).

Whatever the reasons for secrecy in the pre-
Rules era, when the grand jury’s functions had
concluded courts had the authority to disclose
materials “where the ends of justice require[d] it.”
United States v. Socony-Vacuum Oil Co., 310
U.S. 150, 234 (1940) (citation omitted). Courts
facing the question of whether to disclose grand
jury materials looked to the specific circum-
stances before them to determine whether the
need for secrecy had dissipated. For example,
several pre-Rules cases concluded that the need
for secrecy was lessened after the grand jury had
made its presentment and indictment, the indict-
ment had been made public, the grand jury had
been discharged, and/or the accused was in cus-
tody. See Atwell v. United States, 162 F. 97, 99-
101 (4th Cir. 1908) (holding that the rule of
secrecy did not preclude a grand juror, post-
indictment, from disclosing evidence presented to
the grand jury); Metzler v. United States, 64 F.2d
206 (9th Cir. 1923) (allowing an assistant U.S.
attorney present at the grand jury to read in evi-
dence at trial from shorthand notes taken at the
proceedings because “[a]fter the indictment has
been found and made public and the defendants
apprehended, the policy of the law does not
require the same secrecy as before”) (citations
omitted); In re Grand Jury Proceedings, 4 F.
Supp. 283, 285 (E.D. Pa. 1933) (“The fact that the
grand jury has adjourned and been discharged has
often been considered as one reason for abandon-
ing secrecy as to its deliberations.”). In these
cases, concerns about an escaping offender or
tampering with jurors and witnesses were no
longer at issue.

Likewise, other pre-Rules cases involving
challenges to the evidence supporting an indict-
ment concluded that it would be proper to relax
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the rule of secrecy to prevent abuses in the grand
jury proceeding itself. See Murdick v. United
States, 15 F.2d 965, 967-68 (8th Cir. 1926)
(“There is no divinity surrounding [the grand
jury’s] action, and the court has the right to go
behind the secrecy imposed upon a grand jury as
to its proceedings, where the interests of justice
demand it.”); United States v. Byoir, 147 F.2d
336, 336-37 (5th Cir. 1945) (acknowledging that
a court “had discretionary authority to permit
disclosure of what happened before the grand jury
when necessary to advance the cause of justice,”
and affirming an order allowing the defendant to
examine grand jury minutes related to evidence as
to him, and relieving the stenographer of his
secrecy obligation to allow him to testify before
the court); McKinney v. United States, 199 F. 25,
27 (8th Cir. 1912) (noting that “doubtless in
extreme instances a court may do what is needful
to prevent clear injustice or an abuse of judicial
process” at the grand jury stage). Indictments had
already been returned in these cases, so again
concerns such as protecting innocent and/or
exonerated accused persons were naturally not
relevant and did not support maintaining the veil
of secrecy.

Consistent with this circumstance-specific
approach, even when courts in the pre-Rules era
determined that disclosure was appropriate, they
recognized distinctions among the types of mate-
rials sought to be obtained, and the policy reasons
to afford greater secrecy to some kinds of records
and information (e.g., juror discussions and
votes). In the words of one court, “infinite se-
crecy” might be desired for discussions and votes
of individual jurors to protect them from the “the
malice and consequent injury growing out of his
neighbor’s knowledge that he had advocated or
voted for a presentment against him.” Atwell, 162
F. at 100. See also United States v. Farrington, 5
F. 343, 347 (N.D.N.Y. 1881) (“[W]henever it
becomes essential to ascertain what has transpired
before a grand jury it may be shown, no matter by
whom; and the only limitation is that it may not be
shown how the individual jurors voted or what
they said during their investigations . . . because
this cannot serve any of the purposes of justice.”)
(citations omitted); McKinney, 199 F. at 38
(Sanborn, J., dissenting) (“[T]he modern and the
true rule is that the veil of secrecy may be re-
moved from all the proceedings before the grand
jury, except the votes and sayings of the grand
jurors . . . .”) (citations omitted).

The guidepost for disclosure in each of these
pre-Rules cases was only whether the ends of
justice would be furthered. See Metzler, 64 F.2d at
206; In re Grand Jury Proceedings, 4 F. Supp. at
285. At least one circuit court—somewhat invert-
ing the default—said that secrecy should be
maintained “[t]o the full extent necessary to fulfill
the ends of justice, and no further.” Atwell, 162 F.
at 100. This broad standard gave courts substan-
tial discretion to decide whether disclosure was
appropriate after weighing the need for secrecy
against competing concerns.

* * * * * * *
In 2012, the Advisory Committee on Criminal

Rules decided not to proceed with a proposal from

then—Attorney General Eric Holder to amend to
Rule 6(e) to allow disclosure for historically
significant grand jury materials. See Judicial
Conference Committee on Rules of Practice and
Procedure Minutes, June 11-12, 2012, at 44. See
also Summary of the Report of the Judicial Con-
ference Committee on Rules of Practice and
Procedure, Sept. 2012, at 32-33. The proposal
was not rejected out of the concern the majority
hints at—that it would be difficult to determine
when something was “so ‘historically significant’
that the interest in disclosure outweighs the inter-
est of that the grand jurors, witnesses, and future
generations, among others, have in maintaining
the secrecy of the proceedings.” See Maj. Op. 19
n.9. On the contrary, the Advisory Committee
believed that amendment of Rule 6 “would be
premature” and that “district judges had reason-
ably resolved” applications for disclosure on these
grounds. See Summary of the Report of the Judi-
cial Conference Committee on Rules of Practice
and Procedure, Sept. 2012, at 33.1

Although the Advisory Committee deemed
Attorney General Holder’s proposed amendment
unnecessary, its determination implicitly contem-
plated that a historical importance exception
might be ripe for consideration at some future
date. Given the current circuit split and the Su-
preme Court’s recent denial of certiorari on the
issue, see McKeever v. Barr, No. 19-307, 2020
WL 283746 (U.S. Jan. 21, 2020) [28 Fla. L.
Weekly Fed. S65b], it appears that day is upon us.
See id. at *1 (Breyer, J., respecting the denial of
certiorari) (noting that this is an “important ques-
tion” that the Rules Committee “can and should
revisit”). I therefore urge the Advisory Committee
on Criminal Rules to consider whether Rule 6(e)
should be amended to permit the disclosure of
grand jury materials for matters of exceptional
historical significance and, if so, under what
circumstances.2

* * * * * * *
With these thoughts, I concur in the judgment.

))))))))))))))))))
1A copy of Attorney General Holder’s proposal is

attached as an appendix to the Court’s opinion. [Editor’s
note: The Appendix is omitted from this report. FLW
Federal subscribers may view it in PDF format at
http://www.FloridaLawWeekly.com/pdf_fed/
holder.pdf.] The proposed amendment would permit
disclosure of grand jury materials of exceptional histori-
cal significance that are at least 30 years old and that
have become part of the permanent records of the
National Archives under 44 U.S.C. § 2107. See Letter
from Attorney General Eric Holder to Judge Reena
Raggi, Chair of the Judicial Conference’s Advisory
Committee on Criminal Rules, Oct. 18, 2011, at 6-8, 6
n.3. As to cases at least 30 years old, the proposed
amendment would authorize district courts to determine
whether disclosure is warranted on a case-by-case basis.
See id. at 6-8. Records 75 years or older would become
available to the public under the same standards applica-
ble to other records in the National Archives. See id. at
6, 8 (citation omitted).

2Ms. Pitch’s motion for leave to file a supplemental
brief suggests that an amendment to Rule 6 indeed may
be the only way of obtaining the grand jury records.
Congress has provided a means to access materials like
the Moore’s Ford Lynching grand jury records in the
Civil Rights Cold Case Records Collection Act of 2018,
Pub. L. No. 115-426, 132 Stat. 5489 (2019) (codified at

44 U.S.C. § 2107 note). But according to Ms. Pitch,
apparently there have not been any congressional
appropriations. Nor have there been any appointments
to the Review Board charged with evaluating petitions
under the Act.

))))))))))))))))))
(WILSON, Circuit Judge, joined by MARTIN, as
to Parts II and III, and JILL PRYOR, Circuit
Judges, dissenting.) For nearly 40 years, our
precedent has been consistent with both history
and the text of Rule 6(e). It has been the law in this
Circuit that district courts have inherent authority
to order the disclosure of sealed grand jury materi-
als outside of Rule 6(e)’s list of enumerated
exceptions. We previously stated:

Although Rule 6(e)(3) enumerates the excep-
tions to the traditional rule of grand jury se-
crecy, the Supreme Court and this Court have
recognized that the district courts have inher-
ent power beyond the literal wording of Rule
6(e)(3) to disclose grand jury material and that
Rule 6(e)(3) is but declaratory of that author-
ity.

United States v. Aisenberg, 358 F.3d 1327, 1347
(11th Cir. 2004) [17 Fla. L. Weekly Fed. C241a]
(citing Pittsburgh Plate Glass Co. v. United
States, 360 U.S. 395, 398-99 (1959)).

The fountainhead for this precedent in our
Circuit is In re Petition to Inspect and Copy
Grand Jury Materials, where we held that “a
petition by a judicial investigating committee
presents one of the occasions when a district court
may act outside the strict bounds of Rule 6(e), in
reliance upon its historic supervisory power.” 735
F.2d 1261, 1273 (11th Cir. 1984) [hereinafter
Hastings].1 Our reasoning in Hastings has been
adopted by two other circuits. See, e.g., Carlson v.
United States, 837 F.3d 753, 766 (7th Cir. 2016);
In re Petition of Craig, 131 F.3d 99, 103 (2d Cir.
1997).2

Today, we do an about-face and hold that
“Rule 6(e) is exhaustive.” Majority Op. at 4, 31.
Now, “[d]istrict courts may only authorize the
disclosure of grand jury materials if one of the five
exceptions listed in Rule 6(e)(3)(E) applies; they
do not possess the inherent, supervisory authority
to order the release of grand jury records in in-
stances not covered by the rule.” Id. at 30.

I dissent for two reasons.

I.
First, this case does not justify an abrupt

departure from several decades of settled Eleventh
Circuit precedent, especially to overrule a district
judge’s well-reasoned decision relying on that
precedent.

“[N]o judicial system could do society’s work
if it eyed each issue afresh in every case that raised
it.” Chicago Truck Drivers, Helpers & Ware-
house Union (Indep.) Pension Fund v. Steinberg,
32 F.3d 269, 272 (7th Cir. 1994). “Indeed, the
very concept of the rule of law underlying our
own Constitution requires such continuity over
time that a respect for precedent is, by definition,
indispensable.” United States v. Aman, 31 F.3d
550, 554 (7th Cir. 1994).

That is not to say that this Court lacks the
authority to revisit prior precedent in a case of
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exceptional importance when the “prior judicial
ruling should come to be seen so clearly as error
that its enforcement was for that very reason
doomed.” Id. But, there is a high bar for en banc
review. It “is not favored,” and will ordinarily not
be conducted unless it is necessary to resolve an
intra-Circuit split or “involves a question of
exceptional importance.” Fed. R. App. P. 35(a).
This appeal falls into neither category.

The majority says times have changed, and it
interprets the rule differently now. But our prece-
dent should not zigzag back and forth based on
the outcome of each case. Moreover, release of
grand jury materials is not an everyday occur-
rence—before this case, district courts in the
Eleventh Circuit had only unsealed grand jury
transcripts, over an objection, twice since the
Court was established in 1981.3 See Aisenberg,
358 F.3d at 1331; Hastings, 735 F.2d at 1264-65,
1275. And if a district judge abuses that authority,
there is a safeguard—the exercise of that discre-
tion is subject to our review. See Aisenberg, 358
F.3d at 1350-52.

In short, while the underlying circumstances in
this case were exceptional, the underlying opinion
was not. Therefore, I would maintain our long-
standing precedent permitting district judges to
exercise their inherent supervisory authority to
unseal grand jury records “in an appropriate
factual situation.” See Hastings, 735 F.2d at 1272.

II.
More importantly, I dissent because we cor-

rectly interpreted the text of Rule 6(e) the first
time around, and the second. I advance this argu-
ment in three parts. First, our decision in Hastings
was in line with the common-law tradition of
courts exercising their inherent authority to dis-
close grand jury materials in circumstances both
“mundane” and “weighty.” See Carlson, 837 F.3d
at 762. Second, Hastings was in harmony with the
Federal Rules of Criminal Procedure because
Rule 6(e) did not eliminate the inherent authority
of district courts to disclose grand jury materials
in extraordinary circumstances. And third, Rule
6(e)’s history further demonstrates that the rule
did not and does not abrogate district courts’
authority to disclose grand jury materials.

A.
District courts have limited inherent power to

supervise grand jury proceedings; the existence of
that power is supported by its history and use.
Before the advent of the Federal Rules of Crimi-
nal Procedure, there was no question as to
whether district courts had discretion to relax the
traditional rule of secrecy. See Schmidt v. United
States, 115 F.2d 394, 397 (6th Cir. 1940). The
Supreme Court said as much: “Grand jury testi-
mony is ordinarily confidential. But after the
grand jury’s functions are ended, disclosure is
wholly proper where the ends of justice require
it.” United States v. Socony-Vacuum Oil Co., 310
U.S. 150, 233-34 (1940) (citation omitted).

It is true that grand juries are functionally
independent from district courts, but they remain
“an arm of the court,” Levine v. United States, 362
U.S. 610, 617 (1960), and operate “under general
instructions from the court[s] to which [they are]

attached,” Cobbledick v. United States, 309 U.S.
323, 327 (1940); see also In re Grand Jury Sub-
poena Duces Tecum, 797 F.2d 676, 680 n.4 (8th
Cir. 1986) (stating that the grand jury “acts under
the inherent supervision of the court”).4 For
example, though the grand jury “must initiate
prosecution for . . . federal crimes,” it “does so
under general instructions from the court,” and
“from time to time, it reports its findings” to the
court. Cobbledick, 309 U.S. at 327. Furthermore,
to subpoena a witness, a grand jury may appeal
“to the court under whose aegis the grand jury
sits.” Levine, 362 U.S. at 617. And several courts
have recognized that grand jury records are court
records. See Carlson, 837 F.3d at 758 (“Because
the grand jury is part of the judicial process, its
minutes and transcripts are necessarily records of
the court.” (citation omitted) (internal quotation
marks omitted)); Standley v. Dep’t of Justice, 835
F.2d 216, 218 (9th Cir. 1987) (holding that
“[g]rand jury materials are records of the district
court”); In re Grand Jury Investigation of
Cuisinarts, Inc., 665 F.2d 24, 31 (2d Cir. 1981)
(same); United States v. Penrod, 609 F.2d 1092,
1097 (4th Cir. 1979) (same); see also United
States v. Procter & Gamble Co., 356 U.S. 677,
685 (1958) (Whittaker, J., concurring).

To be sure, a court’s inherent supervisory
power over grand juries is “very limited” and “not
remotely comparable to the power” that a court
maintains over its own proceedings. Williams,
504 U.S. at 50. Grand juries’ functional independ-
ence prevents “judicial reshaping of the grand
jury institution.” Id. Therefore, courts’ supervi-
sory power is used to “preserve or enhance the
traditional functioning of the grand jury.”
Carlson, 837 F.3d at 762 (internal quotation mark
omitted).

Within the inherent supervisory power of
district courts is “the discretion to determine when
otherwise secret grand-jury materials may be
disclosed.” Id. Though grand juries are subject to
a general rule of secrecy, that secrecy has never
been absolute. See Michael A. Foster, Cong.
Research Serv., R45456, Federal Grand Jury
Secrecy: Legal Principles and Implications for
Congressional Oversight 5 (2019) (stating that
the general rule of grand jury secrecy is “not
unyielding”). Instead, the rule of secrecy has been
relaxed and disclosure permitted “whenever the
interest of justice requires,” and that decision
“rests largely within the discretion of the court.”
In re Grand Jury Proceedings, 4 F. Supp. 283,
284 (E.D. Pa. 1933); see also United States v.
Farrington, 5 F. 343, 346 (N.D.N.Y. 1881)
(stating that “[i]t is only practicable” for courts “to
exercise a salutary supervision over the proceed-
ings of a grand jury” by “removing the veil of
secrecy whenever evidence of what has transpired
before them becomes necessary to protect public
or private rights”). This is because grand jury
secrecy is derived from common law, and like any
common-law fixture, it has changed in both its
scope and purpose.5 See Douglas Oil Co. of Ca. v.
Petrol Stops Nw., 441 U.S. 211, 218 n.9 (1979)
(citing Richard M. Calkins, Grand Jury Secrecy,
63 Mich. L. Rev. 455, 457 (1965)).

This history is crucial to our understanding of

Rule 6(e) and its effects on the courts’ inherent
power to disclose grand jury materials. It demon-
strates that Rule 6(e) is “not the true source of the
district court’s power with respect to grand jury
records, but rather is a codification of standards
pertaining to the scope of the power entrusted to
the discretion of the district court.” Hastings, 735
F.2d at 1268. In other words, Rule 6(e) is only
“declaratory” of the traditional common-law rule
that the disclosure of grand jury materials is
“committed to the discretion of the trial judge.”
Pittsburgh Plate Glass Co., 360 U.S. at 399.

The majority ignores this history and exam-
ines Rule 6(e) as if it has no backdrop. But we
read rules “against the entire background of
existing customs, practices, rights, and obliga-
tions” already existing in common law and not
expressly displaced by statute. See David L.
Shapiro, Continuity and Change in Statutory
Interpretation, 67 N.Y.U. L. REV. 921, 925
(1992); see also Astoria Fed. Sav. & Loan Ass’n.
v. Solimino, 501 U.S. 104, 108 (1991) (recogniz-
ing that “Congress is understood to legislate
against a background of common-law . . . princi-
ples”). And although district courts’ inherent
power may be limited by statute and rule, we are
not permitted to “lightly assume that Congress has
intended to depart from established principles
such as the scope of a court’s inherent power.”
Chambers v. NASCO, Inc., 501 U.S. 32, 47
(1991); see also Link v. Wabash R.R. Co., 370
U.S. 626, 630-32 (1962). Thus, to have displaced
that inherent power, Rule 6 would need a “clear[ ]
expression of [that] purpose,” Link, 370 U.S. at
631-32, or for there to be a contradiction between
the power and the rule, see Dietz v. Bouldin, 579
U.S. ___, ___, 136 S. Ct. 1885, 1892 (2016) [26
Fla. L. Weekly Fed. S220a]. As explained below,
Rule 6(e) has neither.

B.
In statutory (and rule) interpretation, we are

expected to hold tight to the words of the law. But
the majority flouts that command by discerning a
clear expression of exhaustiveness in Rule 6(e)
that is not at all evident. The unambiguous words
of Rule 6(e) do not clearly demonstrate an inten-
tion to abrogate courts’ inherent authority to
release grand jury materials. Nor do the words of
Rule 6(e) conflict with the exercise of that author-
ity.

Rule 6(e)—entitled “Recording and Disclos-
ing the Proceedings”—contains three subparts, of
which only two are important in this case: 6(e)(2)
(Secrecy) and 6(e)(3) (Exceptions). Rule
6(e)(2)(A) states that “[n]o obligation of secrecy
may be imposed on any person except in accor-
dance with Rule 6(e)(2)(B).” Rule 6(e)(2)(B)
provides that “[u]nless these rules provide other-
wise, the following persons must not disclose a
matter occurring before the grand jury.” The rule
then lists seven types of persons to which secrecy
applies: grand jurors, interpreters, court reporters,
operators of a recording device, persons who
transcribe recorded testimony, attorneys for the
government, and persons to whom disclosure was
made under either Rule 6(e)(3)(A)(ii) or (iii).
District court judges appear nowhere on this list.

Rule 6(e)(3) provides exceptions to secrecy
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rules. Subparts (A), (B), (C), and (D) of that rule
describe circumstances in which grand jury
materials may be disclosed without court permis-
sion. Subpart (E) describes circumstances in
which courts may authorize disclosure. It says
that a “court may authorize disclosure—at a time,
in a manner, and subject to any other conditions
that it directs—of a grand-jury matter” under
certain circumstances. Fed. R. Crim. P. 6(e)(3)(E)
(emphasis added). Those circumstances are

(i) preliminarily to or in connection with a
judicial proceeding;

(ii) at the request of a defendant who shows
that a ground may exist to dismiss the indict-
ment because of a matter that occurred before
the grand jury;

(iii) at the request of the government, when
sought by a foreign court or prosecutor for use
in an official criminal investigation;

(iv) at the request of the government if it
shows that the matter may disclose a violation
of State, Indian tribal, or foreign criminal law,
as long as the disclosure is to an appropriate
state, state-subdivision, Indian tribal, or for-
eign government official for the purpose of
enforcing that law; or

(v) at the request of the government if it
shows that the matter may disclose a violation
of military criminal law under the Uniform
Code of Military Justice, as long as the disclo-
sure is to an appropriate military official for
the purpose of enforcing that law.

Id. Nothing in this language suggests the court’s
ability to disclose is restricted to only these cir-
cumstances.

The majority claims that the clause “[u]nless
these rules provide otherwise”—which appears
only in Rule 6(e)(2)(B)—applies to all of Rule
6(e) and is proof of a clear intent to eliminate a
court’s inherent power to disclose grand jury
materials in all circumstances except those listed
in subpart (e)(3)(E). Majority Op. at 15-17. That
is a strained interpretation. I cannot think of a
basis in statutory interpretation (or any interpreta-
tion for that matter) that would allow the majority
to copy the exclusivity requirement from subpart
(e)(2)(B)—which excludes courts and judges
from those who are barred from disclosure—and
paste it into subpart (e)(3)(E). See Carlson, 837
F.3d at 764. Nor does the majority provide any
basis in statutory construction for this interpreta-
tion.

Instead, the majority says that the “text and
structure” of Rule 6(e) support its interpretation.
Majority Op. at 15. But far from offering support
for the majority’s interpretation, the text and
structure of the rule undermine it. In fact, the text
of the rule explicitly prohibits the majority’s
interpretation: “No obligation of secrecy may be
imposed on any person except in accordance with
Rule 6(e)(2)(B).” Fed. R. Crim. P. 6(e)(2)(A).
And, as the Carlson majority noted, the fact that
limiting language exists elsewhere in Rule 6(e),
but not in (3)(E), proves “that its absence in (3)(E)
was intentional.” See 837 F.3d at 764. Therefore,
the right reading is the plain one: the unless-these-
rules-provide-otherwise limitation in Rule
6(e)(2)(B) applies only to those listed in (e)(2)(B).

Courts and judges are not listed there, so they are
unaffected by that provision.

The majority attempts yet another end run
around the plain text. It concludes that, given the
limited role of courts in grand jury proceedings,
the absence of “courts” or “judges” from Rule
6(e)(2)(B) is understandable and “does not mean
that the district court has no secrecy obligations
with respect to grand jury proceedings.” Majority
Op. at 22. But that is the right answer to the wrong
question. As explained above, there is no doubt
that district courts have secrecy obligations under
common law. See supra at 61. The right question
is whether Rule 6(e)(2)(B) clearly alters district
court secrecy obligations so that they are absolute
in all circumstances except those listed in Rule
6(e)(3). In other words, does Rule 6(e)(2)(B)
clearly evince a purpose to eliminate district
courts’ inherent authority over grand jury materi-
als? See Link, 370 U.S. at 631-32. The answer is
no. Rule 6(e)(2)(B) does not include courts or
judges, so they cannot be constrained by the
unless-these-rules-provide-otherwise limitation.

Having stripped the majority’s interpretation
of its (e)(2)(B) disguise, our focus next turns to
Rule 6(e)(3)(E), which explains when the court
“may authorize disclosure.” Fed. R. Crim. P.
6(e)(3)(E). That language is plainly permissive.6

“[T]he ‘word’ may . . . implies some degree of
discretion.” See Carlson, 837 F.3d at 765 (citing
United States v. Rodgers, 461 U.S. 677, 706
(1983)). And permissive language does not com-
pel the conclusion that it was the purpose of the
rule to abrogate the courts’ inherent power to
disclose grand jury materials. See Link, 370 U.S.
at 630-32. The rule’s text is devoid of terms of
exclusivity; it only specifies some circumstances
in which disclosure is authorized. The rule’s
drafters used limiting language in other parts of
Rule 6 but omitted such language from the only
part of the rule that discusses courts. We should
view that choice as intentional and not mistaken.

In a sleight of hand, the majority suggests that
while the Supreme Court has not squarely ad-
dressed the issue in this case, it “has on several
occasions suggested that Rule 6(e) is exclusive.”
Majority Op. at 17. Yet none of the cases it cites,
either implicitly or explicitly, analyzed the scope
of a district court’s inherent authority to disclose
grand jury materials. See Pittsburgh Plate Glass
Co., 360 U.S. at 396 (holding that a “trial court
did not err in refusing to make . . . grand jury
testimony available to [defendants] for . . . cross-
examination”); United States v. Baggot, 463 U.S.
476, 479 (1983) (holding that disclosure for use in
a tax audit was not “preliminarily to or in connec-
tion with a judicial proceeding” within the mean-
ing of then Rule 6(e)(3)(c)(i), now 6(e)(3)(E)(i));
Williams, 504 U.S. at 55 (holding that a district
court may not dismiss an otherwise valid indict-
ment on the ground that the government failed to
disclose substantial exculpatory evidence to the
grand jury).

The majority also complains that this interpre-
tation of Rule 6(e)(3)(E) would make the enumer-
ated exceptions to Rule 6(e) “merely precatory.”
Majority Op. at 18. Quite the contrary. As the
Seventh Circuit explained, it is not unreasonable

to infer that the rule’s drafters provided a list of
frequent invocations to disclose grand jury mate-
rial, “so that the court knows that no special
hesitation is necessary in those circumstances.”
See Carlson, 837 F.3d at 765. That inference is far
more reasonable than guessing that the rule’s
drafters excluded district court judges from the list
of persons prevented from disclosing grand jury
materials, and yet intended the secrecy require-
ment to apply to them anyway. Especially given
that, as explained further below, “exceptions to
the secrecy rule generally have developed through
conformance of Rule 6 to the ‘developments
wrought in decisions of the federal courts,’ not
vice versa.” In re Am. Historical Ass’n, 49 F.
Supp. 2d 274, 286 (S.D.N.Y. 1999) (emphasis
added).

Moreover, continuing to recognize district
courts’ limited inherent authority to release grand
jury materials would not “circumvent or conflict
with the Federal Rules of Criminal Procedure.”
See Carlisle v. United States, 517 U.S. 416, 426
(1996). A district court’s decision to disclose
grand jury materials in extraordinary circum-
stances would not annul any portion of Rule 6, nor
could exercising that authority contradict Rule
6(e)(3)(E)’s permissive language.

For those reasons, it seems plain to me that the
rule did not expressly eliminate courts’ inherent
authority to release grand jury materials.

C.
If the text of Rule 6(e) were not clear enough,

the history of the rule and the Advisory Commit-
tee Notes also support our instinct in Hastings:
Rule 6(e) was meant to codify—not “ossify”—the
common law.7 See 735 F.2d at 1269. Rule 6 was
enacted to “continue[ ] the traditional practice of
secrecy on the part of members of the grand jury,
except when the court permits a disclosure.” Fed.
R. Crim. P. 6 advisory committee’s notes to 1944
adoption (emphasis added). In other words, in the
first iteration of the rule, the drafters intended for
courts to maintain their power to disclose grand
jury materials “where the ends of justice require
it.” See Socony-Vacuum Oil Co., 310 U.S. at 234.
The Advisory Committee Notes even cite cases
that held that district courts have discretion to
relax the rule of secrecy. See Fed. R. Crim. P. 6(e)
advisory committee’s notes to 1944 adoption
(citing Schmidt v. United States, 115 F.2d 394,
397 (6th Cir. 1940) (“Logically, the responsibility
for relaxing the rule of secrecy and of supervising
any subsequent inquiry should reside in the court,
of which the grand jury is a part and under the
general instructions of which it conducted its
‘judicial inquiry.’ It is a matter which appeals to
the discretion of the court when brought to its
attention.” (citations omitted)); United States v.
Am. Med. Ass’n, 26 F. Supp. 429, 430 (D.D.C.
1939) (stating that nothing can “release a juror
from the oath of secrecy” but “a court acting in a
given case [may do so] when in its judgment the
ends of justice so require”); Atwell v. United
States, 162 F. 97, 100-03 (4th Cir. 1908)).

Since the adoption of Rule 6, courts have
exercised the authority to order disclosure in a
variety of cases not expressly provided for in the
rule. And Rule 6(e) has been frequently amended
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to conform to “subsequent developments wrought
in decisions of the federal courts” and not vice
versa. Hastings, 735 F.2d at 1268; see Am. Histor-
ical Ass’n, 49 F. Supp. 2d at 286; In re Kutler, 800
F. Supp. 2d 42, 45-46 (D.D.C. 2011). Three
examples are instructive. In 1977, the rule was
amended to allow disclosure to government
personnel who assist prosecutors with the grand
jury. The Advisory Committee Notes explain that
change followed a trend of cases allowing this
kind of disclosure. See Fed. R. Crim. P. 6(e)
advisory committee’s notes to 1977 amendment
(citing In re William H. Pflaumer & Sons, Inc., 53
F.R.D. 464 (E.D. Pa. 1971)). Then, in 1983, the
rule was further amended to allow disclosure to
other federal grand juries. The Advisory Commit-
tee Notes explain that “[e]ven absent a specific
provision to that effect, the courts have permitted
such disclosure in some circumstances.” See Fed.
R. Crim. P. 6 advisory committee’s notes to 1983
amendment (citing Socony-Vacuum Oil Co., 310
U.S. at 150; United States v. Garcia, 420 F.2d 309
(2d Cir. 1970)). Finally, in 1985, the rule was
amended to allow disclosure to state and local
government employees, following the example in
In re 1979 Grand Jury Proceedings, 479 F. Supp.
93 (E.D.N.Y. 1979). See Fed. R. Crim. P. 6 advi-
sory committee’s notes to 1985 amendment.

This amendment history underscores that Rule
6(e) was never intended to “strictly confine[ ]” the
instances in which disclosure of grand jury mate-
rials is appropriate. Hastings, 735 F.2d at 1268;
see id. at 1269; Carlson, 837 F.3d at 765. This
history demonstrates that the Advisory Commit-
tee accepted and adopted these subsequent devel-
opments by adding them to the existing list of
exceptions. Had the rule eliminated courts’ inher-
ent power to disclose grand jury material beyond
the enumerated exceptions, the Advisory Com-
mittee would have amended the rule and included
a clear expression of that intent.

A recent Advisory Committee action supports
this viewpoint. In 2012, the Advisory Committee
considered the exact question at issue in this case
and reaffirmed that Rule 6(e) is permissive and
not exhaustive.8 In 2011, the Department of
Justice proposed an amendment to Rule 6(e) that
would have “allow[ed] district courts to permit the
disclosure, in appropriate circumstances, of
archival grand-jury materials of great historical
significance.” See Advisory Comm. On Crim.
Rules, Agenda Book 217 (Apr. 2012); see gener-
ally id. at 209-271. The Department even put
forward the same hobbled argument the majority
has: “federal courts have no inherent authority to
develop rules that circumvent or conflict with the
Federal Rules,” and the courts that had applied
“historical significance exception[s] to Rule 6(e)
threaten[ed] to undermine” the rule. Id. at 217.
But the Advisory Committee rejected the proposal
because it viewed it as unnecessary. The Commit-
tee explained, that “in the rare cases where disclo-
sure of historically significant materials had been
sought, district judges had reasonably resolved
applications by reference to their inherent author-
ity.” Advisory Comm. on Crim. Rules, Minutes 7
(Apr. 2012).

* * *

In sum, the majority’s view is anti-textual and
anti-historical. The text and history of the Rules
support the conclusion that Rule 6(e)(3)(E) was
not intended to abrogate courts’ inherent power to
disclose grand jury materials, as the rule remains
subject to the common law that preceded it. See
Hastings, 735 F.2d at 1268. Without a clear
expression of the desire to displace courts’ inher-
ent power to disclose grand jury materials, the
reasonable interpretation of the rule is a permis-
sive one: Rule 6(e) was intended to codify tradi-
tional law, not ossify it. See id. at 1269. And the
exercise of the inherent power to disclose grand
jury materials does not conflict with the rule.

III.
Because the district court had the inherent

authority to disclose grand jury materials, I would
affirm its decision that the facts in this case pres-
ent exceptional circumstances justifying the
exercise of that authority.9

“[W]hile district courts have inherent author-
ity to act outside Rule 6(e)(3), any inherent disclo-
sure authority is exceedingly narrow.” Aisenberg,
358 F.3d at 1347. “[C]ourts are not empowered to
act outside Rule 6(e) in other than exceptional
circumstances consonant with the rule’s policy
and spirit.” Hastings, 735 F.2d at 1269 (emphasis
added). Exceptional circumstances exist when the
need for disclosure outweighs the public interest
in continued secrecy. See id. at 1272-73 (quoting
Douglas Oil, 441 U.S. at 223 (“[T]he court’s duty
in a case of this kind is to weigh carefully the
competing interests in light of the relevant cir-
cumstances and standards announced by this
Court.”)); id. at 1275. And in the proper circum-
stances, grand jury records on a matter of excep-
tional historical significance may trigger a district
court’s inherent authority to disclose them. See
Craig, 131 F.3d at 106 (outlining a “non-exhaus-
tive list of factors that a trial court might want to
consider when confronted with these highly
discretionary and fact-sensitive” motions).

Here, the district judge appropriately recog-
nized that the Pitch petition was not a run-of-the-
mill Rule 6 petition. The records are more than 70
years old. There are no surviving witnesses or
grand jurors. And no one disagrees that the
Moore’s Ford Lynching is an exceptional histori-
cal event, tied to the Civil Rights Movement. For
nearly 100 years, mass lynchings were the dual-
purpose weapon of the Klan’s war for white
supremacy: they served to both eradicate large
numbers of African Americans and terrorize
generations more. Punctuating that century of
terror, the Moore’s Ford mass lynching is thought
to be the last in our history. Of course, given the
importance of grand jury secrecy, the burden on
the petitioner is high in cases like these. It takes an
event so profound in our country’s dark past—so
demanding of deep study and thought—to over-
come that burden. After balancing the competing
interests, it seems obvious to me that this case
would meet that burden and that disclosure out-
weighs the interest in continued secrecy.

* * *
To conclude, I would maintain our Circuit’s

precedent that district courts have an inherent
power to disclose grand jury materials. That

power is limited and should be invoked advisedly.
That was done here, and so I would affirm.
))))))))))))))))))

1Before our decision in Hastings, the Second Circuit
reached the same conclusion in In re Biaggi, 478 F.2d
489, 490-94 (2d Cir. 1973) (holding that—despite Rule
6(e)’s enumerated exceptions—grand jury secrecy is
not absolute and therefore, “under the special circum-
stances” of that case, disclosure was to the public’s
benefit and would not undermine the values protected
by the “rule of secrecy”).

2Two additional circuits—the First and the Tenth—
have acknowledged that district courts may release
grand jury materials outside Rule 6(e)’s enumerated
exceptions. See In re Grand Jury Proceedings, 417 F.3d
18, 26 (1st Cir. 2005) (holding that Rule 6(e)’s “phras-
ing can, and should, accommodate rare exceptions
premised on inherent judicial power” and endorsing our
holding in Aisenberg); In re Special Grand Jury 89-2,
450 F.3d 1159, 1178-79 (10th Cir. 2006) (recognizing
that there is “substantial support” for the notion that
courts may order disclosure using their “inherent
authority,” even when Rule 6(e) does not apply).

3Moreover, the Department of Justice has admitted
that, nationwide, the use of inherent authority to dis-
close grand jury records has been “rare.” See Advisory
Comm. on Crim. Rules, Agenda Book 223 (Apr. 2012).

4I use the phrase “functionally independent” advis-
edly, because the Supreme Court has recognized that the
grand jury has a degree of independence from courts.
However, the Court has not decided the extent of that
independence. Compare Levine, 362 U.S. at 617 (“The
grand jury is an arm of the court . . . . The Constitution
itself makes the grand jury a part of the judicial pro-
cess.”) (citation omitted) (internal quotation mark
omitted), with United States v. Williams, 504 U.S. 36,
47 (1992) (“Although the grand jury normally operates,
of course, in the courthouse and under judicial auspices,
its institutional relationship with the Judicial Branch has
traditionally been, so to speak, at arm’s length.”). As I
explain infra, this functional independence means, at a
minimum, that courts’ inherent supervisory power over
grand juries is limited in nature. See Williams, 504 U.S.
at 50.

5The grand jury and grand jury secrecy are compo-
nents of our English political heritage that were trans-
planted into our federal common law. See Douglas Oil
Co. of Ca. v. Petrol Stops Nw., 441 U.S. 211, 218 n.9
(1979).

6Some of our sister circuits that have considered this
issue have come to this same conclusion. See Carlson,
837 F.3d at 766 (“The text and history of the Rules
indicate that Rule 6(e)(3)(E) is permissive, not exclu-
sive, and it does not eliminate the district court’s long-
standing inherent supervisory authority to make deci-
sions as needed to ensure the proper functioning of a
grand jury.”); Craig, 131 F.3d at 102 (“Although, by
delimiting the exceptions to grand jury secrecy, Rule
6(e)(3) governs almost all requests for the release of
grand jury records, this court has recognized that there
are certain ‘special circumstances’ in which release of
grand jury records is appropriate even outside of the
boundaries of the rule.”).

7“[A]lthough [Advisory Committee Notes] do not
foreclose judicial consideration of the Rule’s validity
and meaning, the construction given by the Committee
is of weight.” Schiavone v. Fortune, 477 U.S. 21, 31
(1986) (internal quotation mark omitted).

8The majority rightly acknowledges that Advisory
Committee minutes are different from Advisory Com-
mittee Notes and the text of the rule itself, and they
cannot be given much weight. I rely on these minutes
only to the extent that they demonstrate that learned
minds—namely, judges and other legal professionals—
also recognize that the inherent authority of district
courts to relax grand jury secrecy is unaltered by Rule
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6(e).
9I have provided only an abridged analysis of this

issue here. For a fuller analysis, including a detailed
discussion of the Craig factors, see Pitch v. United
States, 915 F.3d 704, 709-13 (11th Cir. 2019) [27 Fla. L.
Weekly Fed. C1799a], reh’g en banc granted and
opinion vacated, 925 F.3d 1224 (11th Cir. 2019) [27
Fla. L. Weekly Fed. C2037a].

))))))))))))))))))
(ROSENBAUM, Circuit Judge, dissenting.) I
agree that the Majority Opinion’s reading of Rule
6(e)(2) is the most natural one: Rule 6(e)(2) sets
forth a general rule of secrecy, and Rule 6(e)(3)
provides the only exceptions to that rule. Maj. Op.
at 15-16. But a major problem with that interpre-
tation precludes it from being the correct one: we
know for a fact that Congress itself—which, of
course, is the branch that adopted Rule 6—does
not agree with it. In fact, Congress has enacted
recent legislation that depends for its operability
on construing Rule 6(e) not to abrogate the courts’
common-law inherent power to authorize release
of grand-jury materials when appropriate, even in
the absence of an articulated exception under Rule
6(e). The Majority Opinion has no answer to this
problem.

To show why Rule 6(e) necessarily preserves
the courts’ common-law inherent authority to
permit release of grand-jury materials, Section I of
this dissent briefly reviews the origins of Rule
6(e)—the common law. Section II.A then demon-
strates that Congress, in legislating against this
common-law background, necessarily and un-
doubtedly retained courts’ common-law inherent
power to authorize release of grand-jury materi-
als, even in the absence of an express exception to
Rule 6(e).1 As proof of this fact, I explain how the
viability of a 2018 law depends on this construc-
tion of Rule 6(e). Section II.B shows that, in
contrast to the Majority Opinion’s unsupported
view to the contrary, Supreme Court precedent
forcefully validates the conclusion that where, as
here, the efficacy of a later Congress’s legislative
enactment necessarily depends on that later Con-
gress’s plausible construction of an earlier law, it
is entitled to deference. Finally, Section III estab-
lishes that Congress’s reading of its own enact-
ment is consistent with Supreme Court precedent.

I.
Judge Wilson’s dissent ably reviews courts’

traditional supervisory power over grand juries,
so I do not cover that again here, see Wilson
Dissent at 59-63 & n.5, except to emphasize that
before Rule 6(e)’s enactment, courts had the
power to disclose grand-jury materials when
appropriate. The Majority Opinion does not
dispute this fact.

That common-law historical background, see
Douglas Oil Co. of Cal. v. Petrol Stops Nw., 441
U.S. 211, 218 n.9 (1979), is crucial to our inter-
pretation of Rule 6(e) because “Congress is under-
stood to legislate against a background of
common-law principles.” Samantar v. Yousuf,
560 U.S. 305, 320 n.13 (2010) [22 Fla. L. Weekly
Fed. S393a] (quoting Astoria Fed. Sav. & Loan
Assn. v. Solimino, 501 U.S. 104, 108 (1991))
(quotation marks and ellipses omitted). And when
a statute “covers an issue previously governed by

the common law, we interpret the statute with the
presumption that Congress intended to retain the
substance of the common law.” Id. (citing
Isbrandtsen Co., Inc. v. Johnson, 343 U.S. 779,
783 (1952)).

As Judge Wilson explains, under the common
law, courts always had the inherent authority to
permit the breach of grand-jury secrecy when
circumstances so required. And since Rule 6(e)
was intended to “codif[y] the traditional rule of
grand jury secrecy,” see United States v. Sells
Eng’g, Inc., 463 U.S. 418, 425 (1983), we cannot
lightly conclude that Rule 6(e) jettisoned that
common-law inherent authority. See United
States v. Socony-Vacuum Oil Co., Inc., 310 U.S.
150, 233-34 (1940). To the contrary, we must
keep this historical background in mind when we
consider the meaning of Rule 6(e).

II.

A.
That brings me to a review of Congress’s

understanding of Rule 6(e). Despite the attraction
of Rule 6’s most natural reading, that construction
does not control our decision here, where “a
clearly expressed legislative intention to the
contrary” exists. Consumer Prod. Safety Comm’n
v. GTE Sylvania, Inc., 447 U.S. 102, 108 (1980).
We do not have to wonder whether Congress
intended Rule 6(e) to preserve courts’ common-
law-based inherent authority to permit the disclo-
sure of grand-jury records; we know that Con-
gress understands Rule 6(e) to do just that. That’s
because less than two years ago, it enacted the
Civil Rights Cold Case Records Collection Act of
2018, Pub. L. No. 115-426, 132 Stat. 5489 (2019)
(codified at 44 U.S.C. § 2107) (the “Cold Case
Act”). And as the Majority Opinion does not
deny, see Maj. Op. at 30 n.14, a significant chunk
of that Act can function only if Rule 6(e) pre-
serves courts’ inherent authority to allow the
release of grand-jury materials.

The Cold Case Act is a vital tool in trying to
bring at least some form of closure to a deplorable
chapter in our history—that of violence against
racial minorities. Broadly described, the law
requires the Archivist of the United States to
establish and disclose to the public a collection of
records relating to unsolved civil-rights cases that
arose from January 1, 1940, through December
31, 1979. See Pub. L. No. 115-426 at §§ 2(1)-(3),
3(a)-(b). The Senate committee that recom-
mended passage of the law noted that the records
are “valuable for researchers, journalists, histori-
ans, and those interested in solving these unsolved
crimes,” and that “public disclosure of informa-
tion may actually increase the likelihood of en-
forcement by crowdsourcing the materials.” Civil
Rights Cold Case Records Collection Act of 2018:
Report of the Committee on Homeland Security
and Governmental Affairs, S. Rep. No. 115-424,
115th Cong., 2d Sess. 2 (2018) (“Senate Rpt.”).

To allow for a deeper understanding of the
covered civil-rights cases, the Cold Case Act
creates a multi-step mechanism for the United
States Attorney General to seek court-authorized
release of grand-jury materials to the public. As
relevant here, under that process, the Attorney

General can petition the relevant court for the
disclosure of the grand-jury records. See Pub. L.
No. 115-426 at § 8(a). Then, the court determines
whether the requested materials should be re-
leased.

But here’s the part that’s important for our
analysis of Rule 6(e): significantly, the Cold Case
Act is not a freestanding grant of authority—
separate and apart from Rule 6(e)—to the courts
to authorize the release of grand-jury materials.
Rather, the Act expressly anticipates that a court
will be able to authorize the disclosure of any
covered grand-jury records through only the Rule
6 mechanism.

In this respect, the statute specifies that “[a]
request for disclosure of civil rights cold case
records under this Act shall be deemed to consti-
tute a showing of particularized need under rule 6
of the Federal Rules of Criminal Procedure.” Id.
at § 8(a)(2)(B) (emphasis added). Not only does
the statute expressly invoke only Rule 6 as the
mechanism under which the Attorney General can
seek to obtain disclosure of grand-jury materials,
but the reference to “particularized need” is also
significant. That is the standard the Supreme
Court has articulated for determining when a
court may authorize release of grand-jury materi-
als under Rule 6(e).2

Rule 6(e)(3)(E) sets forth Rule 6(e)’s articu-
lated exceptions under which a court may autho-
rize release of grand-jury materials. Yet it is not
enough for a party seeking disclosure to point to
an exception under Rule 6(e)(3)(E); rather,
movants must also “show that the material they
seek is needed to avoid a possible injustice in
another judicial proceeding, that the need for
disclosure is greater than the need for continued
secrecy, and that their request is structured to
cover only material so needed.” Douglas Oil, 441
U.S. at 222; see Sells Eng’g, 463 U.S. at 443 (“We
have consistently construed the Rule, however, to
require a strong showing of particularized need
for grand jury materials before any disclosure will
be permitted.”) (emphasis added) (citations omit-
ted).

We must presume that Congress deliberately
used the term “particularized need.” As the Su-
preme Court has explained, “if a word is obvi-
ously transplanted from another legal source . . . it
brings the old soil with it.” Evans v. United States,
504 U.S. 255, 260 n.3 (1992)) (quoting Frank-
furter, Some Reflections on the Reading of Stat-
utes, 47 Colum. L. Rev. 527, 537 (1947)). Indeed,
“[a]ny word or phrase that comes before a court
for interpretation is . . . . part of an entire corpus
juris. So, if possible, it should no more be inter-
preted to clash with the rest of that corpus than it
should be interpreted to clash with other provi-
sions of the same law.” Antonin Scalia & Bryan
A. Garner, Reading Law: The Interpretation of
Legal Texts § 39, at 252 (2012); cf. Holloway v.
United States, 526 U.S. 1, 9 (1999) (recognizing
that “it is reasonable to presume that Congress
was familiar with the cases and the scholarly
writing” concerning its laws) (citing Cannon v.
University of Chicago, 441 U.S. 677, 696-68
(1979)). So rather than creating a new exception,
the plain language of Section 8(a)(2)(B) of the
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Cold Case Act requires courts considering Cold
Case Act requests from the Attorney General to
act under only Rule 6(e).

But significantly, when we look at the specific
exceptions Rule 6(e) authorizes for a court to
allow disclosure, we readily find that not a single
one permits a court to authorize the Attorney
General’s disclosure of grand-jury materials to the
public. To show why that is so, I review the articu-
lated exceptions.

Rule 6(e)(3)(E)(i) permits the disclosure of
materials “preliminarily to or in connection with
a judicial proceeding.” As the Supreme Court has
explained, under this exception to Rule 6(e), “it is
not enough to show that some litigation may
emerge from the matter in which the material is to
be used, or even that litigation is factually likely to
emerge.” United States v. Baggot, 463 U.S. 476,
480 (1983). Rather, “[t]he focus is on the actual
use to be made of the material. If the primary
purpose of disclosure is not to assist in preparation
or conduct of a judicial proceeding, disclosure
under [this exception] is not permitted.” Id.

In contrast, the primary purpose of the Cold
Case Act is to provide public access to the records
of the covered cold cases, for educational, histori-
cal, and scholarly uses. Perhaps in a rare case, the
public’s research into the released materials may
yield enough evidence to allow a governmental
agency to reopen a cold case if it desires to do so
and not all suspects are dead. But even accounting
for that exceptional circumstance, the primary
purpose of the Cold Case Act is, most certainly,
not to assist in preparation or conduct of a judicial
proceeding. Indeed, a covered civil-rights case
from the 1940-1979 period is subject to the Act
for the very reason that the Attorney General has
no promising leads that would suffice to identify
and indict a living potential defendant. So this
exception has no bearing here.

Next, Rule 6(e)(3)(E)(ii) allows for breach of
grand-jury secrecy that comes “at the request of a
defendant who shows that a ground may exist to
dismiss the indictment because of a matter that
occurred before the grand jury.” Under the Cold
Case Act, though, the Attorney General—not an
indicted defendant—is the one authorized to
request disclosure of the grand-jury materials.
Besides, a defendant obtains the grand-jury
materials under this exception for the purpose of
seeking to dismiss his indictment, not to release
them to the public. So this exception has no
bearing here.

Rule 6(e)(3)(E)(iii) authorizes disclosure of
grand-jury records “at the request of the govern-
ment, when sought by a foreign court or prosecu-
tor for use in an official criminal investigation.”
But while the materials the Attorney General asks
for under the Cold Case Act are at the request of
the government, she does not seek them for Rule
6(e)(3)(iii)’s required purpose—that is, because
they are “sought by a foreign court or prosecutor
for use in an official criminal investigation.” Cf.
Baggot, 463 U.S. at 480. This exception also does
not authorize release to the Attorney General for
disclosure to the general public. So this exception
has no bearing here.

Like Rule 6(e)(3)(E)(iii), Rule 6(e)(3)(E)(iv)

permits disclosure at the government’s request,
but this time, only if the government “shows that
the matter may disclose a violation of State,
Indian tribal, or foreign criminal law, as long as
the disclosure is to an appropriate state, state-
subdivision, Indian tribal, or foreign government
official for the purpose of enforcing that law.”
Again, though, the exception does not authorize
disclosure by the government to the general
public, as the Cold Case Act requires. And on top
of that, release of records under the Cold Case Act
is not “for the purpose of enforcing [state, Indian
tribal, or foreign criminal law].” Cf. Baggot, 463
U.S. at 480. So this exception has no bearing here.

Finally, Rule 6(e)(3)(E)(v) allows for disclo-
sure “at the request of the government if it shows
that the matter may disclose a violation of military
criminal law under the Uniform Code of Military
Justice, as long as the disclosure is to an appropri-
ate military official for the purpose of enforcing
that law.” Once again, the exception does not
authorize disclosure by the government to the
general public, as the Cold Case Act requires. Nor
is release of records under the Cold Case Act “for
the purpose of enforcing [military criminal law
under the Uniform Code of Military Justice].” Cf.
Baggot, 463 U.S. at 480. So this exception has no
bearing here.

That’s it. We’re fresh out of Rule 6(e)(3)(E)
specified exceptions. And just to avoid any doubt,
I note that Rule 6(e) also does not authorize dis-
closure merely upon a showing of “particularized
need.”

So how under Rule 6(e) did Congress expect
a court to authorize the Attorney General’s disclo-
sure of cold-case-civil-rights grand-jury materi-
als? Obviously, it construed Rule 6(e) to some-
how endow courts with that authority. Otherwise,
we would have to assume that Congress enacted
the grand-jury-records-release mechanism of the
Cold Case Act knowing that it would be an exer-
cise in futility. That can’t be right. Indeed, “one of
the most basic interpretive canons” requires us to
construe a statute “so that effect is given to all its
provisions, so that no part will be inoperative or
superfluous, void or insignificant.” Corley v.
United States, 556 U.S. 303, 314 (2009) [21 Fla.
L. Weekly Fed. S757a] (citation and quotation
marks omitted).

Then why did Congress view Rule 6(e) to
permit courts to authorize the Attorney General’s
release of cold-case-civil-rights grand-jury mate-
rials to the public? There’s only one possible
answer: Congress construed Rule 6(e) to maintain
from the common-law tradition the inherent
authority of courts to release grand-jury materials
upon an appropriate showing—that of “particu-
larized need.”

B.
As I have noted, the Majority Opinion does

not deny this. Rather, it fudges a bit, acknowledg-
ing only that under the Majority Opinion’s con-
struction of Rule 6(e), “Rule 6(e) does not clearly
permit the release of civil rights cold case [grand-
jury] records.” Maj. Op. at 30 n.14.

That is quite an understatement of the problem
with the Majority Opinion’s interpretation of Rule
6(e): Rule 6(e)’s express exceptions neither

clearly nor unclearly permit the release of Cold
Case Act grand-jury materials. They simply don’t
allow the disclosure of Cold Case grand-jury
materials at all. Even the Majority Opinion does
not try to explain how, under its view of Rule 6(e),
the grand-jury-release provisions of the Cold Case
Act can be operable—even in an unclear way.
And no wonder—there is no way.

Because the Majority Opinion cannot deny
that the Cold Case Act proves that Congress
construes Rule 6(e) to retain courts’ common-law
inherent power to authorize disclosure of grand-
jury materials outside of rule 6(e)’s enumerated
exceptions, it is reduced to arguing that we should
simply ignore Congress’s interpretation of Rule
6(e) because Congress revealed it in the Cold
Case Act. Not only does this interpretation contra-
dict Supreme Court precedent, but it also defies
logic.

The Supreme Court has long held that “subse-
quent legislation declaring the intent of an earlier
statute is entitled to great weight in statutory
construction.” Loving v. United States, 517 U.S.
748, 770 (1996) (cleaned up and citations omit-
ted); Red Lion Broadcasting Co. v. FCC, 395 U.S.
367, 381 n.8 (1969) (describing this proposition
as a “venerable” principle and citing in support
Alexander v. Mayor & Commonalty of Alexan-
dria, 9 U.S. 1 (1809); United States v. Freeman,
44 U.S. 556 (1845); Stockdale v. Ins. Cos., 87
U.S. 323 (1874)). The Majority Opinion tries to
escape this “venerable” principle by contending
that “the Cold Case Act does not declare anything
about the meaning of Rule 6(e),” since it does not
expressly mention Rule 6(e) in its text (other than
to require the Attorney General to obtain grand-
jury materials from the courts through the Rule
6(e) process). Maj. Op. at 30 n.14.

But Supreme Court precedent shows that
Congress can declare its intent expressly or im-
plicitly. See Almendarez-Torres v. United States,
523 U.S. 224, 237 (1998). As the Majority Opin-
ion correctly observes, Congress can, for exam-
ple, state in later legislation what the earlier law
“mean[s],” id. (citing Fed. Hous. Admin. v. Dar-
lington, Inc., 358 U.S. 84, 90 (1958)), or it may
“seek to clarify an earlier enacted general term.”
Id. (citing Red Lion, 395 U.S. at 380-81).

But just as effectively, Congress can express
its intent through implicit means, such as by
enacting a law that “depend[s] for [its] effective-
ness upon clarification . . . of an earlier statute.”
Id. (citing Seatrain Shipbuilding Corp. v. Shell
Oil Co., 444 U.S. 572, 595-96 (1980)); see also
Loving, 517 U.S. at 770. This is so because a later
statute that relies for operability on a particular
construction of an earlier law “is either a legisla-
tive exposition of a power formerly granted, or the
grant of a new power.” Alexander, 9 U.S. at 8; see
also Freeman, 44 U.S. at 564-65 (“[I]f it can be
gathered from a subsequent statute in pari
materia, what meaning the legislature attached to
the words of a former statute, they will amount to
a legislative declaration of its meaning, and will
govern the construction of the first statute.”); see
also Scalia & Garner, Reading Law § 39, at 252
(“Several acts in pari materia, and relating to the
same subject, are to be taken together, and com-
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pared in the construction of them, because they
are considered as having one object in view, and
as acting upon one system.”) (citation and quota-
tion marks omitted).

This makes perfect sense. “With respect to
subsequent legislation[,] . . . Congress has pro-
ceeded formally through the legislative process.”
South Carolina v. Regan, 465 U.S. 367, 378 n.17
(1984) (cleaned up and citations omitted). And if
Congress had enough votes to pass legislation that
depends for its efficacy on a particular plausible
interpretation of an earlier law, it by definition had
enough votes to enact legislation that expressly
adopts the necessary construction of the earlier
law.3 That it did not do so proves only that it had
no reason to believe that, in the future (and in
violation of separation-of-powers principles), we
would insist on imposing our own opposing
construction of the earlier law, even though that
interpretation would render Congress’s most
recent enactment nonfunctional. Otherwise, we
would have to believe that Congress went to the
trouble of enacting the grand-jury provisions of
the Cold Case Act knowing full well that they
could never function. That would make about as
much sense as concrete life preservers.

Yet the Majority Opinion simply dismisses the
fact that the Cold Case Act’s grand-jury-records-
release provisions are inoperable under its inter-
pretation of Rule 6(e), arguing that “the Cold Case
Act on its face says nothing about the meaning of
Rule 6(e).” Maj. Op. at 31 n.14 (emphasis added).
This argument completely ignores the Supreme
Court precedent I have reviewed above, which
holds that a later Congress’s legislation that relies
for its efficacy on a particular plausible interpreta-
tion of an earlier Congress’s law necessarily
declares the meaning of the earlier law—even if it
does not do so explicitly. And the Majority Opin-
ion brushes aside this principle that the Supreme
Court has relied on without exception for more
than two-hundred years, without so much as
citing a single authority supporting its position.
See Maj. Op. at 30-31 n.14. This sinks the Major-
ity Opinion faster than the concrete life preserver
its analysis would saddle onto the Cold Case Act.

We must always keep in mind that construing
a statute or rule is not an academic exercise; our
aim is to read it as Congress intended. After all,
Congress, not the Judiciary, holds the legislative
power. Often, it is hard to know precisely what
congressional intent was, so we rely on the most
natural interpretation of the text. That rule gener-
ally makes sense. But where, as here, congressio-
nal construction of the rule we are interpreting is
objectively and undeniably determinable from
another legislative enactment and is consistent
with the common-law background against which
the rule was adopted, we have no business impos-
ing our own conflicting interpretation of the
rule—especially when doing so invalidates por-
tions of another law and violates more than two-
hundred years of Supreme Court precedent.

III.
This conclusion is, of course, at odds with the

Majority Opinion’s assertion that the Supreme
Court “has on several occasions suggested that
Rule 6(e) is exclusive.” Maj. Op. at 17. Respect-

fully, I believe the Majority Opinion has it wrong.
Consider Sells Engineering, which the Major-

ity Opinion cites. The Supreme Court’s language
in that case suggests the Court reached the same
conclusion that I have, which is that Rule 6(e)
imports the common-law tradition of courts’
inherent power to authorize disclosure. There,
after reiterating the critical importance of grand-
jury secrecy, the Court explained that “[i]n the
absence of a clear indication in a statute or Rule,
we must always be reluctant to conclude that a
breach of this secrecy has been authorized.” Sells
Eng’g, 463 U.S. at 425 (citation omitted).

Significantly, the Court used the term “reluc-
tant” to describe the approach a court should take
in evaluating whether to authorize a breach of
grand-jury secrecy not “clear[ly] indicat[ed] in a
statute or Rule.” In other words, while the general
rule requires that a court permit only expressly
authorized disclosures, rare exceptions are some-
times appropriate. If that were not the case, the
Supreme Court would have simply said that “in
the absence of a clear indication in a statute or
Rule, we must conclude that a breach of this
secrecy has not been authorized.” That it instead
only cautioned “reluctan[ce]” in finding authori-
zation to release grand-jury materials in the ab-
sence of an express exception implicitly acknowl-
edges the continuing authority of courts to go
beyond the enumerated exceptions in Rule 6(e)(3)
in at least some—albeit quite rare—
circumstances.

The other cases that the Majority Opinion
relies on fare no better. The Majority Opinion
invokes Pittsburgh Plate Glass Co. v. United
States, 360 U.S. 395, 398 (1959), for the proposi-
tion that “any disclosure of grand jury minutes is
covered by [Rule] 6(e).” Maj. Op. at 17. But
significantly, the Supreme Court made this state-
ment in the context of determining that release of
grand-jury testimony of a trial witness was gov-
erned ultimately by Rule 6(e), not by Jencks v.
United States, 353 U.S. 657 (1957). It neither had
reason to opine nor did it opine on whether Rule
6(e)’s listed exceptions are exclusive when Rule
6 controls a potential disclosure.

The Majority Opinion’s reliance on the Su-
preme Court’s statement in Baggot, 463 U.S. at
479, that Rule 6(e)’s exception for release of
grand-jury materials “preliminarily to or in con-
nection with a judicial proceeding” “is, on its face,
an affirmative limitation on the availability of
court-ordered disclosure of grand jury materials,”
is similarly misplaced. Maj. Op. at 17-18. In
Baggot, the Supreme Court was interpreting the
“preliminarily to or in connection with a judicial
proceeding” exception to Rule 6(e). At the outset
of its analysis, the Court made the statement the
Majority Opinion invokes. In context, it is clear
that the Court was simply identifying the provi-
sion it was analyzing—a provision that each party
agreed was the relevant one and argued the terms
of which supported its position. So as in Pitts-
burgh Plate Glass, the Court had no reason to
consider—and did not in fact consider—whether
Rule 6(e)’s listed exceptions are exclusive when
Rule 6 controls a potential disclosure.

Finally, the Majority Opinion points to United

States v. Williams, 504 U.S. 36 (1992), for the
proposition that Rule 6(e) “plac[es] strict controls
on disclosure of matters occurring before the
grand jury.” Maj. Op. at 18 (citing id. at 46 n.6)
(cleaned up). Williams wasn’t even about disclo-
sure of grand-jury information at all. Rather, the
question there concerned whether a district court
had the power to dismiss an otherwise-valid
indictment because the government did not dis-
close to the grand jury “substantial exculpatory
evidence” in its possession. Williams, 504 U.S. at
37-38.

In concluding courts do not enjoy that author-
ity, the Court gave examples of the circumstances
under which a court may rely on its supervisory
power to dismiss an indictment, specifically
referring to situations where the government has
violated certain rules created “to ensure the integ-
rity of the grand jury’s functions.” Id. at 46. In a
footnote, it listed several such rules. One of those
listed was Rule 6(e), described in passing in the
terms the Majority Opinion quotes. Id. at 46 n.6.
In context, it is clear that the Court was not refer-
ring to aspects of Rule 6(e) that address the
courts’ authority to permit release of grand-jury
materials but rather to the parts of Rule 6(e) that
allow release of grand-jury materials without the
courts’ authorization. And in any case, at no time
in Williams did the court evaluate—or have any
reason to evaluate—whether Rule 6(e)’s listed
exceptions are exclusive.

Thus, Supreme Court precedent does not
“suggest[ ] that Rule 6(e) is exclusive.” Maj. Op.
at 17. If anything, it supports the opposite conclu-
sion.

IV.
In short, we don’t have to guess whether

Congress intended to maintain courts’ common-
law inherent power to authorize release of grand-
jury materials in appropriate circumstances. We
know indisputably that it did. Otherwise, we must
accept that Congress created the grand-jury-
records-release mechanism of the Cold Case Act
knowing that no way to utilize that provision
exists. That would be nonsensical. When, as here,
a later Congress’s statutory enactment depends
for its efficacy on a particular plausible interpreta-
tion of an earlier law, that later Congress’s inter-
pretation is entitled, under longstanding Supreme
Court precedent, to “great weight.” Loving, 517
U.S. at 770 (cleaned up and citations omitted).
And well it should be, in line with the proper roles
of the Legislative and Judicial branches. The
Majority Opinion offers no answer to this sturdy
principle. Because the Majority Opinion does not
defer to Congress’s plausible legislative interpre-
tation of Rule 6(e), I respectfully dissent.
))))))))))))))))))

1Judge Wilson and some of our sister Circuits have
reached this same ultimate conclusion that Rule 6(e)
preserves courts’ common-law inherent power to
authorize release of grand-jury materials outside the
specified exceptions to Rule 6(e). See Carlson v. United
States, 837 F.3d 753, 766-67 (7th Cir. 2016); In re
Petition of Craig, 131 F.3d 99, 102-03 (2d Cir. 1997).

2The Majority Opinion correctly notes that disclo-
sures made under Rule 6(e)(3)(A)-(D) may occur
without court approval. Maj. Op. at 14-15. But for two
reasons, these exceptions clearly do not authorize
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disclosure of the grand-jury records sought under the
Cold Case Act. First, the Cold Case Act requires the
Attorney General to petition a court in the United States
for the release of grand-jury materials. See Pub. L. No.
115-426 at § 8(a)(2)(A). So it cannot be the case that any
of these self-executing exceptions in Rule 6(e)(3)(A)-
(D) authorize disclosure under the Act. And second,
even the most cursory review of these exceptions—
which permit disclosure for law-enforcement purposes
to other government attorneys or personnel assisting
government attorneys (Rule 6(e)(3)(A)(i)-(iii)), to a
separate grand jury (Rule 6(e)(3)(C)), or in limited
circumstances to foreign intelligence officials (Rule
6(e)(3)(D))—reveals that, by their terms, they do not
authorize disclosure of grand-jury materials to the
general public.

3So if Congress did believe that Rule 6 stripped
courts of inherent authority to authorize the release of
grand-jury materials, it could have changed the rule to
accommodate the Cold Case Act. Indeed, Congress
substantively amended Rule 6 as recently as 2011 to
“allow[ ] a judge to take a grand jury return by video
teleconference.” Fed. R. Crim. P. 6 advisory commit-
tee’s note to 2011 amendments. Nothing prevented it
from again amending it in 2018, to enable the
operability of the Cold Case Act, if it had construed
Rule 6(e) not to have preserved courts’ inherent author-
ity. After all, it made changes to several other Federal
Rules of Criminal Procedure that year. For example,
Rule 12.4 (“Disclosure Statement”) was amended in
2018 to specify the deadline for filing a Rule 12.4(a)
statement and to allow the government to “show[ ] good
cause” for why it need not file a statement identifying
any organization victim of an alleged criminal activity.
See Fed. R. Crim. P. 12.4 advisory committee’s note to
2018 amendments. Likewise, Congress made multiple
changes to Rule 49 (“Serving and Filing Papers”),
including introducing subsections (a)(3) and (a)(4) that
list the permissible means of service. See Fed. R. Crim.
P. 49 advisory committee’s note to 2018 amendments.
And Rule 45 (“Computing and Extending Time”) was
amended to reflect the revisions to Rule 49. See Fed. R.
Crim. P. 45 advisory committee’s note to 2018 amend-
ments. That Congress did not amend Rule 6(e) when it
enacted the Cold Case Act, which depends for function-
ality on the construction of Rule 6(e) that recognizes
courts’ continuing inherent power to order release of
grand-jury records outside an articulated exception,
therefore demonstrates that Congress did not need to do
so, since Rule 6(e) already included courts’ inherent
authority to release grand-jury materials.

*        *        *

Employer-employee relations—Employee
benefit plans—Pension plans—Plan partici-
pant brought class action against plan admin-
istrator and pension plan under Employee
Retirement Income Security Act after the
denial of her claim for benefits, asserting
claims for improperly withheld pension bene-
fits, document-disclosure penalties, and breach
of fiduciary duties—District court improperly
ruled on merits of participant’s ERISA claims
in granting motion to dismiss for failure to
state a claim, because court did not have full
administrative record upon which plan admin-
istrator relied in rendering its benefits decision
and because the parties had only briefed mat-
ters pertinent to motion to dismiss, and not the
ultimate factual merits of participant’s
claims—De novo review of administrator’s
benefits decision under the first Blankenship

step involves consideration of full administra-
tive record that was before administrator when
it rendered its decision, which is best accom-
plished with certified record or affidavit from
administrator that the complete and accurate
records has been compiled and presented—
Plan administrator cannot artificially limit
which portions of record district court may see
in conducting a de novo review based on its
own assessment of relevance—Participant
stated plausible claims for benefits under
ERISA—Participant’s allegations were suffi-
cient to state claims for plan administrator’s
alleged improper calculation of benefits—
Document-disclosure penalties—Plan admin-
istrator satisfied all of its disclosure obliga-
tions, and district court correctly dismissed
participant’s claims for document-disclosure
penalties under ERISA—Participant’s written
request for all materials previously requested,
including all documents and sworn statements
from witnesses that administrator would
present in court to prove conclusively the
amount of participant’s pension benefits, did
not trigger document-disclosure penalty
provision—Documents were not specifically
enumerated under ERISA and did not fit
under residual clause for “other instruments
under which the plan was established” because
they were not formal legal instruments govern-
ing the plan, and participant’s generalized
request did not provide administrator with
clear notice to disclose documents actually
enumerated—Participant’s claim-specific and
employment history document requests to
administrator did not trigger penalty provi-
sion—Even assuming ERISA provision re-
quiring employers, in accordance with Depart-
ment of Labor regulations, to maintain records
with respect to each employee sufficient to
determine benefits due could serve as basis for
document-disclosure penalties, administrator
was not liable for refusing to provide employ-
ment history documents—Fiduciary—Breach
of duty—Participant cannot assert a claim
under ERISA for appropriate equitable relief
on her claims for breach of fiduciary duty
based on improper record-keeping and defi-
cient disclosure where it appears participant is
seeking recalculation of her pension benefits
such that her equitable relief claim is inter-
twined with her benefits claims, and she has an
available remedy under ERISA—Assuming
participant is seeking compensatory damages
for alleged breach of fiduciary duty, such a
legal remedy is not available under ERISA—
To extent participant is seeking injunctive
relief, she lacks standing, as there is no possible
prospective injury that equitable relief could
remedy—As alternative basis for dismissal,
complaint was not impermissible shotgun
pleading where complaint did not indiscrimi-
nately incorporate all of factual allegations set
forth in prior claims for relief, and the volumi-
nous facts were not conclusory, vague and

immaterial—Dismissal of claim for attorney’s
fees reversed and remanded
ANGELA HENDERSON WILLIAMSON, on behalf of
herself and all others similarly situated, Plaintiff-Appellant, v.
TRAVELPORT, LP, GALILEO & WORLDSPAN U.S.
LEGACY PENSION PLAN, Defendants-Appellees. 11th
Circuit. Case No. 18-10449.  March 27, 2020. Appeal from the
U.S. District Court for the Northern District of Georgia (No.
1:17-cv-00406-WSD).

(Before JORDAN, GRANT, and SILER,* Circuit
Judges.)

(JORDAN, Circuit Judge.) Angela Henderson
Williamson worked at United Airlines and two of
its successors for nearly 30 years. During her
employment, she participated in the Galileo &
Worldspan U.S. Legacy Pension Plan, which
currently governs her pension benefits, and two of
its predecessor plans. As her retirement date
approached, she contacted Travelport, the plan
administrator, and the parties began a five-year
informal dispute about her pension benefits
calculation. The dispute involved numerous
communications and document requests. At one
point, Travelport corrected a mistake regarding its
average salary computation, but only after Ms.
Williamson was able to locate and send her old
W-2 forms to Travelport. Though the parties were
able to resolve that issue informally, they contin-
ued to disagree about two other aspects of Ms.
Williamson’s pension. Ms. Williamson eventu-
ally filed a formal claim for benefits, which
Travelport denied.

Ms. Williamson then brought a class action
against Travelport and the Galileo & Worldspan
U.S. Legacy Pension Plan in federal court under
the Employee Retirement Income Security Act of
1974, 29 U.S.C. § 1001 et seq. She asserted
claims for improperly withheld pension benefits,
document-disclosure penalties, and breach of
fiduciary duties. The district court dismissed all of
the claims under Rule 12(b)(6). Following oral
argument, and for the reasons which follow, we
affirm except as to Ms. Williamson’s claim for
benefits. With respect to that claim, we reverse
and remand for the district court to review her
claim anew after Travelport has certified and
submitted the complete and accurate administra-
tive record.

I1

Ms. Williamson began working as a flight
attendant (a position then called a stewardess) for
United Airlines in September of 1968. She was
employed there until June of 1988, when she was
transferred to Covia Corporation. She worked at
Covia through December of 1992, after which she
was transferred to Apollo Travel Services Part-
ners, a successor of Covia. She worked at Apollo
until May of 1997.

During her approximately 28 years of employ-
ment at UAL, Covia, and Apollo, Ms. Williamson
participated in three pension plans: the UAL Non-
Union Ground Employees’ Retirement Plan, the
Covia Pension Plan, and the Galileo International
Employee Pension Plan, which later became the
Galileo & Worldspan U.S. Legacy Pension Plan.
The Legacy Plan is currently the operative plan
governing her pension benefits, while the UAL
and Covia plans are its predecessors. Travelport
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took over sponsorship and administration of the
Legacy Plan in 2008.

The Legacy Plan is a non-integrated, defined
benefits pension plan and is a “pension plan”
within the meaning of ERISA. See 29 U.S.C. §
1002(2)(A). It provides monthly retirement
benefits to participants based on their final aver-
age compensation and months of service. See D.E.
4-1 at § 6.02 (“Participant’s Monthly Normal
Benefit shall be determined as follows: 1.6% of
his Final Average Compensation MULTIPLIED
BY: Months of Benefit Service / [DIVIDED BY]
12.”). The Legacy Plan defines the final average
compensation as the highest monthly average of
a participant’s compensation over 60 consecutive
months during the last 120 months of service with
the employer. See id. at § 2.27. Months of service
are credits for each month of employment—
including employment under predecessor plans—
that add to the participant’s pension. See id. at §
2.11(b).

A
In 2011, as her retirement date approached,

Ms. Williamson contacted Travelport about
making a claim under the Legacy Plan in which
she was fully vested. After discussions with
Travelport between 2011 and early 2012, Ms.
Williamson believed that Travelport was calculat-
ing her benefits incorrectly.

Ms. Williamson first disputed Travelport’s
calculation of her final average compensation. To
that end, she made several oral and written docu-
ment requests, which we discuss in more detail
below. Travelport provided Ms. Williamson with
certain documents but did not send her the em-
ployment or salary records that she believed
would help her determine her final average com-
pensation. Instead, on Travelport’s advice, Ms.
Williamson located her old W-2 forms and sent
them to Travelport. Based on these W-2 forms,
Travelport determined that it had incorrectly
calculated Ms. Williamson’s final average com-
pensation and increased her final average com-
pensation from $77,973.57 to $82,111.

Having resolved the final average compensa-
tion dispute, Ms. Williamson sent a letter to
Travelport on May 20, 2015, requesting distribu-
tion of the undisputed portion of her benefits. Ms.
Williamson began receiving those benefits the
following month, but she continued to dispute
two components of Travelport’s calculation of her
months of service.

First, Ms. Williamson claimed that Travelport
improperly reduced the months of service she
should have accrued for her work at UAL. She
asserted that Travelport relied on a provision in
the UAL Plan that excluded credits for the first 12
months of employment between the ages of 21
and 25, even though a conflicting provision in the
summary plan description (SPD for short) of the
Legacy Plan provided that participants received
credit for every month of employment between
the ages of 21 and 25. See D.E. 4-6 at 39. Under
ERISA, an SPD is a summary of the plan that
“shall be written in a manner calculated to be
understood by the average plan participant[ ] and
shall be sufficiently accurate and comprehensive
to reasonably apprise such participants and bene-
ficiaries of their rights and obligations under the

plan.” 29 U.S.C. § 1022(a). ERISA requires that
the SPD include certain information, such as the
name and address of the plan agents and/or ad-
ministrators, summaries of the provisions respect-
ing eligibility and benefits, and the source of
financing of the plan. See § 1022(b).

Second, Ms. Williamson claimed that she was
not credited for the months she worked at Covia,
even though she participated in the Covia Plan
during her tenure there and should have received
those credits under the Legacy Plan. In its denial
letter, appended to Ms. Williamson’s complaint,
Travelport explained that it had offset her Covia
months-of-service credits against an annuity
purchased by the UAL Plan and later transferred
to the Covia Plan, and that this offset was permis-
sible under the Legacy Plan.

The parties were not able to resolve these two
months-of-service disagreements through infor-
mal discussions, so on August 8, 2015, Ms. Wil-
liamson filed a formal claim. Travelport denied
Ms. Williamson’s claim on December 7, 2015.
She appealed the decision to Travelport’s benefits
committee, which denied her claim again on
August 2, 2016.

B
During the five-year dispute that spanned from

2011 to 2016, Ms. Williamson made several oral
and written requests to Travelport for plan-related
documents. Because those requests and
Travelport’s responses are pertinent to Ms. Wil-
liamson’s claim for document-disclosure penal-
ties under § 1132(c), we list them here in detail.

• In 1999, Ms. Williamson inquired about
early retirement. On October 15, 1999, Galileo
(then her plan sponsor) sent her an administra-
tive worksheet describing the benefits she
would receive if she retired early and if she
retired at her normal retirement age.

• On February 10, 2012, in an oral conver-
sation with a Travelport representative, Ms.
Williamson requested five categories of docu-
ments: (1) plan documents containing the
formulas from the 1999 early retirement letter;
(2) historical documents relating to the Legacy
Plan and any changes made to the plans or
their formulas over the years; (3) corporate
history documents; (4) benefits calculation
documents; and (5) her own attendance re-
cords.

• On February 17, 2012, Travelport pro-
vided three documents to Ms. Williamson via
e-mail: (1) the current Legacy Plan; (2) the
then-current Legacy Plan SPD; and (3) a draft
SPD for the 1993 predecessor Galileo Plan.

• After an oral conversation on April 12,
2012, a Travelport representative sent Ms.
Williamson an e-mail on April 18, 2012, with
another copy of the administrative worksheet
originally attached to the 1999 early retire-
ment letter, and with the actual calculation of
Ms. Williamson’s benefits.

• On August 21, 2012, Ms. Williamson
sent an e-mail to Travelport requesting that it
send, within one week, “ALL of the materials
that I have previously requested,” including
“every document, plus sworn statements from
witnesses with personal knowledge explaining
or supplying facts as to which testimony

would be necessary, which [Travelport] would
present in court to prove conclusively the
amount” of her pension. See D.E. 4-13.

• On August 27, 2012, Travelport sent a
letter that included (1) Ms. Williamson’s
“Pensionable Earnings History” data, (2) Ms.
Williamson’s “Total Benefit Service” data,
and (3) a copy of a letter that UAL had sent to
Ms. Williamson in 1990 regarding the amount
of pension benefits she accrued during her
UAL tenure. Travelport stated that it would
not provide Ms. Williamson with her work
and salary records, or the “archaeological
record of the various transitions and iterations
of the plans that precede the one we have
already provided.” D.E. 4-14; D.E. 16 at ¶ 44.

• On August 28, 2012, Travelport sent Ms.
Williamson a Pension Modeling Statement.

• On October 9, 2012, Ms. Williamson sent
Travelport a written request for documents
that she needed to verify the calculation of the
final average compensation component of her
benefits. See D.E. 4-16 (requesting
“[e]arnings or . . . [c]ompensation figures,”
including various computations and “underly-
ing” data). Travelport did not provide Ms.
Williamson with employment or source docu-
ments detailing her earnings history.

• On May 20, 2014, Ms. Williamson re-
quested by e-mail “the actual records from
which Travelport extracted the false numbers
it used to calculate my ‘benefits.’ ” D.E. 4-20
at 4.

• On July 9, 2014, Ms. Williamson sent a
letter to Travelport requesting that, if it dis-
agreed with her calculation of the months of
service, it supply her with “all documents and
records that you claim support any such dis-
pute and that you reference specifically and all
language in the Plan that you contend supports
any such dispute.” D.E. 16 at ¶¶ 77-80; D.E. 4-
22 at 5.

• On October 1, 2014, Travelport sent a
letter together with three printouts calculating
her plan benefits. In the letter, Travelport
referred to provisions of the 1988 Covia Plan,
which Travelport had not yet sent to Ms.
Williamson.

• On March 4, 2015, Travelport sent Ms.
Williamson (1) one of the Covia plans, (2) the
UAL Plan, (3) the 1993 Galileo Plan, (4) the
1997 Galileo Plan, (5) the 1993 Galileo SPD,
and (6) a copy of the 2008 Legacy Plan.

• On August 8, 2015, Ms. Williamson
requested “claims file documents” in the event
that Travelport denied her claim for additional
benefits based on the months-of-service dis-
pute. Travelport denied her claim but did not
send any additional documents.

• In an April 5, 2016 letter, Ms. William-
son again requested employment and claim-
specific documents—e.g., “the underlying
source document, records and other informa-
tion relevant to verifying, by specific month,
year, and reason” for Travelport’s calculation
of her benefits, and “ANY records or source
material or documents to verify [her] correct
amount of Months of Benefits Service.” D.E.
4-36 at 8.
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C
As noted, Ms. Williamson brought a class

action against Travelport and the Legacy Plan in
February of 2017. She later filed an amended
complaint.

Ms. Williamson sought, on behalf of herself
and all others similarly situated, the following
relief: (1) a declaratory judgment under §
1132(a)(1)(B) that their pension benefits were
calculated incorrectly; (2) damages under §
1132(a)(1)(B) for pension benefits wrongly
withheld based on the allegedly improper calcula-
tions; (3) a finding that the defendants breached
their fiduciary duties under ERISA; and (4) attor-
ney’s fees and prejudgment interest under §
1132(g). She also sought, under § 1132(c) and on
her behalf only, penalties for the defendants’
alleged failure to give her documents that ERISA
requires administrators to provide within 30 days
upon written request.

Ms. Williamson appended 38 documents to
her amended complaint. These included several of
the letters and e-mails between herself and
Travelport, the plan-related documents that
Travelport provided in response to her oral and
written requests, and Travelport’s letters denying
her claim and administrative appeal.

The defendants moved to dismiss the amended
complaint as an improper shotgun pleading in
violation of Rules 8(a) and 10(b) of the Federal
Rules of Civil Procedure. They also moved to
dismiss Ms. Williamson’s claims on the merits
under Rule 12(b)(6). The district court granted the
defendants’ motion to dismiss in full.

First, the district court ruled that Ms. William-
son failed to allege that she had requested, and
that defendants had not timely provided, the
specific types of documents enumerated in §
1024(b)(4). The district court also rejected Ms.
Williamson’s claim of entitlement to document
penalties based on disclosure duties arising under
§ 1059(a) or otherwise outside of ERISA, such as
under Department of Labor regulations.

Second, the district court dismissed Ms. Wil-
liamson’s claim for declaratory judgment and
damages based on the allegedly inaccurate calcu-
lation of her benefits. Relying on the amended
complaint and the attached exhibits, the district
court conducted the six-part Eleventh Circuit test
for judicial review of a plan administrator’s
benefits determination. See Blankenship v. Metro.
Life Ins. Co., 644 F.3d 1350, 1354 (11th Cir.
2011) [23 Fla. L. Weekly Fed. C53a]. The district
court concluded that Travelport’s decision regard-
ing Ms. Williamson’s benefits was not de novo
“wrong” and therefore ended its inquiry as re-
quired by Blankenship.

Third, the district court dismissed Ms. Wil-
liamson’s claim for breach of fiduciary duty under
§ 1132(a)(3). It concluded that Ms. Williamson
had “available” (albeit unsuccessful) benefits
claims under § 1132(a)(1)(B), and as a result those
available claims precluded her claim for breach of
fiduciary duty.

Having rejected all of Ms. Williamson’s other
claims, the district court dismissed the claim for
attorney’s fees. Finally, as an alternative basis for
dismissal, the district court determined that Ms.

Williamson’s amended complaint was an imper-
missible “shotgun pleading” because it was nearly
impossible to determine which facts supported
which claims.

II
We review de novo the dismissal of a com-

plaint for failure to state a claim upon which relief
can be granted, accepting all factual allegations in
the complaint as true and viewing them in the
light most favorable to the plaintiff. See Starship
Enters. of Atlanta, Inc. v. Coweta Cty., 708 F.3d
1243, 1252 (11th Cir. 2013) [24 Fla. L. Weekly
Fed. C8a]. To survive a motion to dismiss, a
complaint must contain sufficient factual allega-
tions to state a claim for relief that is plausible on
its face. See Bell Atlantic Corp. v. Twombly, 550
U.S. 544, 570 (2007) [20 Fla. L. Weekly Fed.
S267a].

III
ERISA allows a participant to bring a civil

action in federal court to recover benefits due or to
clarify rights to benefits under the terms of a
pension plan. See § 1132(a)(1)(B). Although
ERISA does not specify the standard of judicial
review of a plan administrator’s benefits deci-
sions, the Supreme Court has articulated a de novo
standard unless the plan grants the administrator
discretionary authority to determine benefits, in
which case the court reviews the administrator’s
decisions with deference and only for abuse of
discretion. See Firestone Tire & Rubber Co. v.
Bruch, 489 U.S. 101, 115 (1989).

The Eleventh Circuit has refined this frame-
work into a six-part test. At the first step, the
district court applies de novo review and deter-
mines whether the administrator’s decision is
wrong. If it is not wrong, the district court ends the
inquiry and affirms the administrator’s decision
without addressing any discretion given to the
administrator. See Blankenship, 644 F.3d at 1354.

A
Ms. Williamson argues that the district court

improperly ruled on the merits of her §
1132(a)(1)(B) claim in granting the defendants’
12(b)(6) motion to dismiss because it did not have
the full administrative record upon which
Travelport relied and because the parties had only
briefed matters pertinent to the motion to dismiss,
and not the ultimate factual merits of her claims.
We agree.

The first step of the Blankenship test requires
de novo review of an administrator’s benefits
decision, which in turn involves consideration of
the full administrative record that was before the
administrator when it rendered its decision. Al-
though we are not aware of any cases in this
circuit establishing a per se rule, several of our
decisions assume the existence of a full adminis-
trative record. See Blankenship, 644 F.3d at 1354
(“Review of the plan administrator’s denial of
benefits is limited to consideration of the material
available to the administrator at the time it made
its decision.”); Glazer v. Reliance Standard Life
Ins. Co., 524 F.3d 1241, 1246 (11th Cir. 2008)
[21 Fla. L. Weekly Fed. C589a] (“The court must
consider, based on the record before the adminis-
trator at the time its decision was made, whether

the court would reach the same decision as the
administrator.”); Alexandra H. v. Oxford Health
Ins. Inc. Freedom Access Plan, 833 F.3d 1299,
1312 (11th Cir. 2016) [26 Fla. L. Weekly Fed.
C636a] (“It is well established that in reviewing a
denial of ERISA benefits, the relevant evidence is
limited to the record before the administrator at
the time the decision was made.”). See also Ras-
mussen v. Metro. Life Ins. Co., 675 F. Supp. 1497,
1507 (W.D. La. 1987) (explaining that review of
a benefits decision “contemplates the existence of
an administrative record formed after a full and
fair review by the appropriate named fiduciary
during which the fiduciary considered the Plan
beneficiaries’ arguments”).

The Fifth Circuit has explicitly stated that a
plan administrator “has the obligation to identify
the evidence in the administrative record” and that
a claimant must have “a reasonable opportunity to
contest whether that record is complete.” Estate of
Bratton v. Nat’l Union Fire Ins. Co. of Pittsburgh,
215 F.3d 516, 521 (5th Cir. 2000). See also
Balderrama v. Life Ins. Co. of N. Am., No. CIV
99-1167 LCS-ACE, 2000 WL 36739548, at *1
(D.N.M. Nov. 16, 2000) (ERISA claims were ripe
for de novo review once the administrator filed the
administrative record and the plaintiff had an
opportunity to object to it). Likewise, the applica-
ble federal regulations put the onus on the admin-
istrator to compile an administrative record that a
claimant can review upon the denial of her claim.
See 29 C.F.R. §§ 2560.503-1(f)-(h), (j).

Our decision in Melech v. Life Ins. Co. of N.
Am., 739 F.3d 663 (11th Cir. 2014) [24 Fla. L.
Weekly Fed. C905a], is also instructive. There, a
plan administrator denied the plaintiff’s claim
under a disability plan governed by ERISA. After
the denial, the plaintiff sought Social Security
Disability Income benefits from the Social Secu-
rity Administration, which she was required to do
under her disability plan. The SSA conducted
medical evaluations and ultimately granted the
plaintiff’s claim for SSDI benefits. Though those
examinations were available to the plan adminis-
trator during the claimant’s internal appeal, the
administrator did not consider them in affirming
its denial. The plaintiff then sued in federal court
under § 1132(a)(1)(B) and sought to expand the
administrative record to include the medical
evaluations. The district court denied that request
and granted summary judgment affirming the
administrator’s decision.

We vacated and remanded, instructing the
district court to remand to the plan administrator
because it had rendered its decision on an incom-
plete record without the SSA medical evaluations.
We explained that, as “a matter of common
sense,” we could not evaluate the plan administra-
tor’s decision to deny the benefits claim “without
first considering whether the record [the adminis-
trator] had before it was complete.” Id. at 673. We
noted that a complete record was “a predicate to
our ability to review the substantive decision we
have been asked to review.” Id. Just as a plan
administrator must have a complete record before
rendering its decision, so too must a district court
have a complete record before conducting its de
novo review under the first step in the
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Blankenship analysis.
Travelport argues that de novo review could

nonetheless be performed here because Ms. Wil-
liamson’s complaint “effectively placed before the
[district court] the pertinent portions of the admin-
istrative record.” See Appellee’s Br. at 41 (empha-
sis added). But Ms. Williamson did not and does
not stipulate to the record’s completeness. To the
contrary, she explicitly alleged that Travelport
withheld documents from her and asserted claims
under ERISA’s document-disclosure provision.
The documents that she has and was able to
append to her complaint therefore may not consti-
tute the full administrative record.

Moreover, a plan administrator does not get to
determine which portions of the record the district
court may see in conducting a de novo review. As
we stated in Melech, the complete record is a
“predicate” to our substantive review of a claim.
739 F.3d at 673. Obtaining a complete and accu-
rate record is best accomplished not by relying on
counsel’s interpretation of which documents are
relevant, but with a certified record or affidavit
from the administrator that the complete and
accurate record has been compiled and presented.
See Barhan v. Ry-Ron Inc., 121 F.3d 198, 201
(5th Cir. 1997) (“[I]t is the plan administrator’s
responsibility to compile a record that he is satis-
fied is sufficient for his decision. . . [A]s a practi-
cal matter, the plan administrator is ordinarily
best-positioned to submit that administrative
record.”). See also Marks v. Newcourt Credit
Grp., Inc., 342 F.3d 444, 457-58 (6th Cir. 2003)
(a court can consider the administrative record
identified by an affidavit from an individual, so
long as the individual has personal knowledge of
the contents of that record).2

At a later stage of the case, Travelport of
course may argue that certain documents are more
relevant than others, or not relevant at all. But it
cannot artificially limit the administrative record
at the outset based on its own assessment of
relevance. Once Travelport properly certifies the
record, or the parties stipulate to a complete
record, then the district court can entertain
dispositive motions and review Travelport’s
decision de novo under the first Blankenship step.3

B
Our holding that the district court improperly

ruled on the merits of Ms. Williamson’s claims
without a full administrative record does not
preclude the possibility that a § 1132(a)(1)(B)
claim can be dismissed on a Rule 12(b)(6) motion.
For example, there may be cases in which it is
clear from the face of a complaint that the plaintiff
failed to plead any facts that—if accepted as
true—would permit relief under § 1132(a)(1)(B).
Or the parties may simply dispute the meaning of
a term in a plan, and stipulate that the court can
render a decision based on a few appended docu-
ments. In such circumstances, the court may be
able to rule on a 12(b)(6) motion to dismiss with-
out requiring certification of the entire administra-
tive record.

The district court here applied the de novo
standard of review on the merits but suggested
that dismissal under Rule 12(b)(6) was appropri-
ate because the complaint was deficient. For

example, the district court noted that Ms. William-
son’s pleadings were “legally and factually defi-
cient” and failed to allege specifically how
Travelport’s denial was unreasonable, an abuse of
discretion, or de novo wrong. Thus, the district
court seemed to indicate that, even accepting her
well-pled allegations as true and considering the
appended documents, Ms. Williamson would
inevitably fail the Blankenship test, either at the de
novo review step or at the later abuse-of-discre-
tion step. We disagree, and hold that Ms. William-
son stated plausible claims for benefits under
ERISA.

1
Ms. Williamson first alleged that Travelport

improperly excluded months-of-service credits
from her Covia tenure in calculating her total
benefits. She appended to her complaint
Travelport’s denial letter, which explained that
those credits were offset by an annuity purchased
under the UAL Plan and transferred to the Covia
Plan. The district court ruled that Ms. Williamson
failed to state a claim because she did not offer a
different interpretation than that in the plan and
the denial letter, and therefore it was unable to
conclude that the plan was “unfairly or improp-
erly applied.” D.E. 24 at 30.

But whether the annuity was “properly
applied”—i.e., properly calculated or offset
against Ms. Williamson’s months-of-service
credits—appears to be a factual question that
cannot be answered without the full administra-
tive record. That record may include documents
regarding the annuity, its value, and how that
value was measured against the value of her
months of service. Only with those documents
can the court determine whether the annuity was
properly applied and offset against Ms. William-
son’s months-of-service credits. Notably,
Travelport did not argue in the district court and
has not argued on appeal that the appended docu-
ments foreclosed the possibility that the annuity
was improperly offset. It only argued that Ms.
Williamson failed to show how Travelport abused
its discretion in interpreting the plan, and that it
had otherwise offered a sufficient explanation in
its denial letter. But the district court never
reached the abuse-of-discretion step in
Blankenship, so that deferential standard does not
save the day here.

We take both the district court’s and
Travelport’s point that Travelport will ultimately
be entitled to deferential, abuse-of-discretion
review—Ms. Williamson does not deny that
Travelport is given discretion to interpret the
Legacy Plan and does not allege any conflict of
interest—and that Ms. Williamson did not explain
exactly how Travelport abused its discretion. As
one court has explained in a similar case, how-
ever, “[t]here is a degree of analytical tension
between the deference to plan interpretation
required by Firestone and the mandate that all
facts as pled by [the claimant] are to be taken as
true” for purposes of a Rule 12(b)(6) motion to
dismiss. See Harrison v. PNC Fin. Servs. Grp.,
928 F. Supp. 2d 934, 944 (S.D. Ohio 2013). This
tension is “exacerbated” where there is an “in-
complete administrative record before the

[c]ourt.” Id. We do not fault Ms. Williamson’s
failure to allege specifically how Travelport
abused its discretion because she explicitly
claimed that she has not received all the necessary
documents. Only Travelport knows the docu-
ments and evidence that it relied on in making its
determination about the application of the annu-
ity, and ERISA seeks to avoid such an informa-
tional imbalance.

Again, we note that this is a somewhat unique
case. There are three interrelated pension plans,
various restatements and amendments to those
plans over several years, and several concomitant
plan documents, SPDs, and claimant-specific
source documents. Travelport, moreover, admit-
ted to miscalculating one component of Ms.
Williamson’s pension benefits. The large volume
of plan documents and the multiple changes to the
interrelated plans make it more plausible that
Travelport miscalculated this component of Ms.
Williamson’s benefits, and Travelport’s past
mistake lends even further credibility to this
allegation. These facts, construed in a light favor-
able to Ms. Williamson, help us draw the reason-
able inference that—applying de novo review—
she has sufficiently pled a claim under §
1132(a)(1)(B) for an improperly offset annuity.
See Twombly, 550 U.S. at 570.

2
Ms. Williamson also alleged that Travelport

incorrectly excluded 12 months of credit from her
UAL employment based on an apparent conflict
between the Legacy Plan and the 2009 SPD for
the Legacy Plan. She claims that while the Legacy
Plan does not allow for plan participation until a
person attains the age of 21 and works for one full
year, see D.E. 4-1 at § 3.01, the 2009 SPD would
have credited every month that she worked at
UAL between the ages of 21 and 25, see D.E. 4-6
at 39, and therefore concludes that the SPD should
control her benefits calculation.

The district court explained that when there is
a conflict between a plan and an SPD, the plan
governs unless the plaintiff proves reliance on the
SPD provision. The court ruled that because Ms.
Williamson did not allege any facts demonstrating
reliance on the 2009 SPD (or that she even read
the SPD), her claim necessarily failed.

Although this is a closer call than the annuity
claim, we hesitate to affirm dismissal at the
motion-to-dismiss stage given that Travelport
will be required to provide and certify a full
administrative record. The record may refute Ms.
Williamson’s allegation, but it is also plausible
that Ms. Williamson relied on other documents
which she does not currently have access to. For
example, at oral argument, counsel for Ms. Wil-
liamson explained that Travelport had not yet
provided her any of the SPDs for the UAL plan.
See Oral Argument Recording at 2:11-3:33.

Ms. Williamson began her employment in
1968 governed by the UAL Plan, and the UAL
Plan (like the Legacy Plan) requires that a partici-
pant attain 21 years of age and complete one year
of service prior to eligibility. See D.E. 4-1 at §
3.01. But it is plausible that the UAL SPD at that
time included the same conflicting language that
now appears in the 2009 SPD—that participants
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receive credit for “each month of employment
with [UAL] that [they] completed between ages
21 and 25.” D.E. 4-6 at 39 (emphasis added). This
is even more plausible because another SPD, the
1993 Galileo SPD, included that same language.
See D.E. 4-5 at 10.

It is also plausible that Ms. Williamson would
have relied on a UAL SPD with that language in
1968 when she first began work. She may have
relied on it in accepting employment at UAL,
opting to participate in the UAL Plan, opting to
participate in successor plans, declining to partici-
pate in other plans, and so forth. We recognize
that Ms. Williamson has not pled specific facts
supporting those theories, and ordinarily a plain-
tiff must prove reliance on an SPD for the SPD to
govern over the terms of a plan. See Branch v. G.
Bernd Co., 955 F.2d 1574, 1579 (11th Cir. 1992)
(holding that the plan’s terms, and not those of the
SPD, governed the plaintiff’s eligibility for bene-
fits because the plaintiff had provided “no evi-
dence” that he “ever read or relied on the sum-
mary.”); Collins v. Am. Cast Iron Pipe Co., 105
F.3d 1368, 1371 (11th Cir. 1997) (holding that the
plaintiff did not rely on a faulty SPD description
because he admitted to not reading it until after he
filed his lawsuit). But here Ms. Williamson al-
leges that she has not received all the relevant
documents, and we do not think ERISA contem-
plates faulting Ms. Williamson when the docu-
ments upon which she may have relied upon 50
years ago may be in the administrative record but
are allegedly being withheld from her. ERISA’s
statutory disclosure requirements are intended to
“help ensure that participants have access to
information about their pension plans.” Minadeo
v. ICI Paints, 398 F.3d 751, 758 (6th Cir. 2005).
And they are meant “to equip beneficiaries with
the necessary information to enforce their rights,
particularly in securing benefits to which they
may be entitled.” Hughes Salaried Retirees Ac-
tion Comm. v. Adm’r of Hughes Non-Bargaining
Ret. Plan, 72 F.3d 686, 698 (9th Cir. 1995) (en
banc) (Pregerson, J., dissenting).

This does not mean that benefits claimants do
not need to satisfy the Twombly pleading require-
ments and state a claim that is plausible on its face.
But we reiterate that the unusual facts of this case
and the incomplete administrative record inform
our plausibility analysis. Ms. Williamson partici-
pated in three different plans over several decades,
which were amended and modified several times,
and which came with two SPDs that have lan-
guage favoring her characterization of her bene-
fits entitlement. It is plausible that other SPDs
included the same language and that she relied on
those SPDs, and that a certified administrative
record could help resolve the dispute. See John-
son v. City of Shelby, 574 U.S. 10, 12 (2014) [25
Fla. L. Weekly Fed. S5a] (“Having informed the
city of the factual basis for their complaint, [the
plaintiffs] were required to do no more to stave off
threshold dismissal for want of an adequate state-
ment of their claim.”).

IV
ERISA requires an administrator to provide,

upon written request, “a copy of the latest updated
summary, plan description, and the latest annual

report, any terminal report, the bargaining agree-
ment, trust agreement, contract, or other instru-
ments under which the plan is established or
operated.” 29 U.S.C. § 1024(b)(4). District courts
have discretion to award statutory penalties to a
participant if a plan administrator either refuses or
fails to comply with a written request for informa-
tion required “under this subchapter” within 30
days. See § 1132(c)(1).

A
We have had few opportunities to consider

what type of document requests trigger ERISA’s
penalty provision, or to expound on the scope of
the administrator’s disclosure requirements under
§§ 1132(c)(1) and § 1024(b)(4). We begin by
noting that, because § 1132(c) imposes penalties,
it must be strictly and narrowly construed. See,
e.g., Bergamatto v. Bd. of Trustees of the NYSA-
ILA Pension Fund, 933 F.3d 257, 268 (3d Cir.
2019) (explaining that § 1132(c) is a penal provi-
sion and, as such, should be “leniently and nar-
rowly construed”); Fisher v. Metropolitan Life
Ins. Co., 895 F.2d 1073, 1077 (5th Cir. 1990)
(same). Penalties therefore cannot be imposed for
failure to provide documents other than those
specifically enumerated in § 1024(b)(4). See Bd.
of Trustees of the CWA/ITU Negotiated Pension
Plan v. Weinstein, 107 F.3d 139, 143-147 (2d Cir.
1997) (explaining that “Congress intentionally
fashioned [§ 1024(b)(4)] to limit the categories of
documents that administrators[ ] must disclose on
demand of plan participants,” and that the statu-
tory requirements are not “all-encompassing”).

As to a participant’s request for documents, we
agree with our sister circuits which have held that
a participant’s request must provide the adminis-
trator with “clear notice” of what is requested
under § 1024(b)(4), with the caveat that the partic-
ipant is not required to name the precise docu-
ment. See Davenport v. Harry N. Abrams, Inc.,
249 F.3d 130, 135 (2d Cir. 2001); Kollman v.
Hewitt Assocs., LLC, 487 F.3d 139, 146 (3d Cir.
2007); Faircloth v. Lundy Packing Co., 91 F.3d
648, 655 (4th Cir. 1996); Fisher v. Metro. Life Ins.
Co., 895 F.2d 1073, 1077 (5th Cir. 1990);
Cultrona v. Nationwide Life Ins. Co., 748 F.3d
698, 707 (6th Cir. 2014); Anderson v. Flexel, Inc.,
47 F.3d 243 (7th Cir. 1995); Moothart v. Bell, 21
F.3d 1499, 1503 (10th Cir. 1994).

Whether a request provides appropriately clear
notice is fact- and context-specific, based on what
a company “knew or should have known” based
on the request. See Kollman, 487 F.3d at 145. For
example, the Third Circuit has explained that it
does not suffice for a plan participant to request
“all documents of any nature which relate, reflect
or refer” to a benefits decision, because such a
generalized request would not reasonably be
interpreted to include the formal documents
enumerated under § 1024(b)(4). See id. at 146. Cf.
Faircloth, 91 F.3d at 655 (holding that a request
for “ ‘any’ meeting minutes ‘regarding’ [the
employee stock ownership plan] in the last three
years” was insufficient because it was “akin to
asking [the administrator] to comb the past three
years of trustees’ meeting minutes to determine if
they contained any information that could possi-

bly be encompassed by [§ 1024(b)(4)]”).
Notwithstanding this limitation to enumerated

documents, the residual phrase in § 1024(b)(4)—
“other instruments under which the plan is estab-
lished or operated”—appears susceptible to a
more expansive interpretation, particularly be-
cause ERISA does not elsewhere define the term
“other instruments.” But most circuits interpret
“other instruments” narrowly, explaining that
they must be “formal legal documents” and not
merely any documents related to a plan. See
Weinstein, 107 F.3d at 142; Faircloth, 91 F.3d at
654; Ames v. Am. Nat. Can Co., 170 F.3d 751,
759 (7th Cir. 1999); Brown v. Am. Life Holdings,
Inc., 190 F.3d 856, 861 (8th Cir. 1999); Hughes,
72 F.3d at 690. We adopted this view in Cotton v.
Massachusetts Mut. Life Ins. Co., 402 F.3d 1267,
1275 n.8 (11th Cir. 2005) [18 Fla. L. Weekly Fed.
C324a], where we relied on Faircloth to hold that
insurance policy projections were not “other
instruments” under § 1024(b)(4) because they
were not “formal or legal documents under which
a plan is set up or managed.”

B
With these principles in mind, we turn to Ms.

Williamson’s claims for document-disclosure
penalties. Ms. Williamson argues that Travelport
is subject to penalties based on six written re-
quests. See D.E. 16 at ¶¶ 145, 148 (referring to
written requests appended as D.E. 4-13, 4-16, 4-
18, 4-20, 4-22, and 4-34—36).

The first written request to Travelport was an
August 21, 2012 e-mail. In this e-mail Ms. Wil-
liamson demanded “ALL of the materials that I
have previously requested” including “every
document, plus sworn statements from witnesses
with personal knowledge explaining or supplying
facts as to which testimony would be necessary,
which [Travelport] would present in court to
prove conclusively the amount” of Ms.
Williamsons’ pension. See D.E. 4-13.

To the extent that this e-mail requested docu-
ments specific to Ms. Williamson’s claim—
documents and statements that Travelport “would
present in court to prove” the amount of her
benefits—these types of documents are not enu-
merated in § 1024(b)(4). Nor do the documents fit
under § 1024(b)(4)’s residual clause—“other
instruments under which the plan is established or
operated”—because they are not formal legal
instruments governing the plan. They therefore do
not trigger the penalty provision. See Weinstein,
107 F.3d at 143 (holding that § 1024(b)(4) en-
compasses legal instruments but not all “technical
data” potentially useful to a claimant); Kollman,
487 F.3d at 146 (explaining that a participant’s
written request for all claim-specific documents
did not put the administrator on clear notice to
disclose documents actually enumerated in §
1024(b)(4)).4

As further evidence that § 1024(b)(4) does not
include employee-specific or claim-specific
documents, ERISA elsewhere ensures that em-
ployees can access documents specific to their
employment and pensions. For example, §
1059(a) requires employers, in accordance with
Department of Labor regulations, to “maintain
records with respect to each of his employees
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sufficient to determine the benefits due or which
may become due to such employees,” and re-
quires plan administrators to “make a report,” as
required by Department of Labor regulations, to
employees who request the report. We address
below why Ms. Williamson is not entitled to
document-disclosure penalties based on
Travelport’s alleged violations of federal regula-
tions.

Returning to the e-mail dated August 21,
2012, that request also asked for “all” other mate-
rials that Ms. Williamson had “previously re-
quested.” As noted above, a generalized request
such as this does not provide the administrator
with clear notice to disclose documents enumer-
ated in § 1024(b)(4). See Kollman, 487 F.3d at
146 (holding that a request for “all documents of
any nature which relate, reflect or refer” to a
benefits decision was insufficient to trigger the
penalty provision).

In some cases, a general written request may
suffice to put the administrator on clear notice
based on the facts and circumstances of the case.
See id. But according to the complaint, Ms. Wil-
liamson’s only previous request was an oral
request on April 12, 2012. Even assuming that
this prior request would have put Travelport on
clear notice to produce certain § 1024(b)(4)
documents (notwithstanding the six-month delay
and the fact that she couched her general request
in claim-specific language), Travelport satisfied
its obligation by sending her the then-current SPD
and the governing plan seven days after the oral
request.

We also conclude that Ms. Williamson’s
remaining requests did not trigger §§ 1132(c) and
1024(b)(4). And even if they had, Travelport
provided the requisite documents according to the
complaint.

On October 9, 2012 Ms. Williamson sent an e-
mail requesting “[e]arnings” and “[c]ompensation
figures,” including various computations and
“underlying” data specific to her claim. See D.E.
4-16 at 4-5. On May 20, 2014, she requested by e-
mail “the actual records from which Travelport
extracted the false numbers it used to calculate my
‘benefits.’ ” D.E. 4-20 at 4. On July 9, 2014, she
requested “all documents and records that you
claim support any such dispute and that you
reference specifically and all language in the Plan
that you contend supports any such dispute.” D.E.
16 at ¶¶ 77-80; D.E. 4-22 at 5. In an April 6, 2016
letter, she requested, in various iterations, her
employment and claim-specific documents—e.g.,
“the underlying source document, records and
other information relevant to verifying, by spe-
cific month, year, and reason” for Travelport’s
calculation of her benefits, and “ANY records or
source material or documents to verify [her]
correct amount of Months of Benefits Service.”
D.E. 4-36 at 8. For the reasons stated above, these
claim-specific and employment history document
requests do not trigger the penalty provisions in §
1132(c).

Regarding Ms. Williamson’s request for “all
language in the Plan that [Travelport] contend[s]
supports” its position on her claim, this would at
most have put Travelport on notice to provide the

governing pension plan or, arguably, the then-
current SPD. According to the complaint,
Travelport admittedly provided Ms. Williamson
with the current Legacy Plan and the current SPD,
as well as the administrative worksheet upon
which it relied in making its determination. See
D.E. 16 at ¶¶ 34, 36; D.E. 4-10. Travelport there-
fore satisfied all of its disclosure obligations, and
the district court correctly dismissed Ms. William-
son’s claims for penalties under § 1132(c).

C
We now turn to Ms. Williamson’s argument

that Travelport should be liable under § 1132(c)
for violations of § 1059(a) and Department of
Labor regulations. Fatal to this argument is that §
1132(c) penalizes violations “under this
subchapter,” and not violations of federal regula-
tions. See Groves v. Modified Ret. Plan for Hourly
Paid Employees of Johns Manville Corp. &
Subsidiaries, 803 F.2d 109, 111 (3d Cir. 1986)
(holding that the term “this subchapter” in §
1132(c) “refers only to violations of statutorily
imposed obligations, and . . . does not embrace
violations of regulations promulgated pursuant to
the statute”).

Furthermore, § 1059(a) does not create a
private right of action, but instead subjects em-
ployers and administrators to regulatory fines. See
§ 1059(b) (“If any person who is required . . . to
furnish information or maintain records for any
plan year fails to comply with such requirement,
he shall pay to the Secretary a civil penalty of $10
for each employee with respect to whom such
failure occurs.”). See also Winfield v. Citibank,
N.A., 842 F. Supp. 2d 560, 565-66 (S.D.N.Y.
2012) (“Courts have interpreted this language to
mean that [§ 1059] does not create a private right
of action but instead affords the remedy of a civil
penalty to be paid to the Secretary of Labor.”)
(collecting cases). Indeed, we are not aware of any
cases holding that a plan administrator can be
liable under § 1132(c) for violations of § 1059(a).5

Even assuming that § 1059(a) could serve as a
basis for penalties under § 1132(c), there are other
problems with Ms. Williamson’s argument.
Under § 1059(a), employers are required to main-
tain the type of employment documents Ms.
Williamson seeks, and then “[t]he employer shall
furnish to the plan administrator the information
necessary for the administrator to make the re-
ports required by the preceding sentence.” See
also James v. Int’l Painters & Allied Trades
Indus. Pension Plan, 710 F. Supp. 2d 16, 29-30
(D.D.C. 2010) (holding that a plan and plan
administrator were not liable under § 1059(a) for
refusing to provide employment records, as it was
the employer’s responsibility to maintain records
under the provision). Like the plaintiffs in James,
Ms. Williamson alleges that Travelport, the plan
administrator, and not any of her former employ-
ers, “failed to maintain the records necessary to
determine employee benefits.” D.E. 16 at ¶ 149.

V
Ms. Williamson alleges that Travelport

breached its fiduciary duty by (1) failing to warn
her that it was not maintaining documents, (2)
failing to maintain documents “relevant to the

calculation of benefits for [her],” and (3) failing to
provide documents in accordance with the lan-
guage of the Legacy Plan that provides that a
participant, after a claim denial, can request and
receive “reasonable access to, and copies of, all
documents and other information relevant to the
claim.” Accordingly, she seeks “appropriate
equitable relief” under § 1132(a)(3).

As relevant here, § 1132(a)(3) permits partici-
pants to bring civil actions “to enjoin any act or
practice which violates any provision of this
subchapter or the terms of the plan,” or “to obtain
other appropriate equitable relief (i) to redress
such violations or (ii) to enforce any provisions of
this subchapter or the terms of the plan.” The
Supreme Court has described this provision as a
“safety net, offering appropriate equitable relief
for injuries caused by violations that [§ 1132]
does not elsewhere adequately remedy.” Varity
Corp. v. Howe, 516 U.S. 489, 512 (1996). The
relevant question is “whether the plaintiffs also
had a cause of action, based on the same allega-
tions, under [§ 1132(a)(1)(B)] or ERISA’s other
more specific remedial provisions.” Jones v. Am.
Gen. Life & Acc. Ins. Co., 370 F.3d 1065, 1073
(11th Cir. 2004) [17 Fla. L. Weekly Fed. C543a].
“[W]here Congress elsewhere provided adequate
relief for a beneficiary’s injury, there will likely be
no need for further equitable relief, in which case
such relief would not be appropriate.” Ogden v.
Blue Bell Creameries U.S.A., Inc., 348 F.3d 1284,
1287 (11th Cir. 2003) [17 Fla. L. Weekly Fed.
C17a] (quoting Varity, 516 U.S. at 515).

Ms. Williamson does not specify the “appro-
priate equitable relief” that she seeks. Assuming
she is seeking a recalculation of her benefits, she
has an available remedy under § 1132(a)(1)(B),
and therefore cannot assert a claim under §
1132(a)(3).

Ms. Williamson argues, however, that her
claims for breach of fiduciary based on improper
record-keeping and deficient disclosure are cogni-
zable under § 1132(a)(3) because they involve
different allegations than her benefits claim under
§ 1132(a)(1)(B). Although this appears true at
first glance, courts addressing ERISA record-
keeping claims brought under § 1132(a)(3) “have
deemed such claims to be disguised claims for
benefits properly brought under [§ 1132(a)(1)(B)]
rather than claims for equitable relief which may
permissibly be brought under [§ 1132(a)(3)].”
Winfield, 842 F. Supp. 2d at 566 (collecting
cases).

In Winfield, for example, the plaintiffs sought
“equitable relief” requiring the administrator to
provide them extra credits toward their benefits
calculation, but “[t]he logical result of such credit-
ing . . . would be a recalculation of the plaintiffs’
benefits, which, in turn, would result in monetary
relief.” Id. Thus, the plaintiffs’ claim was “inter-
twined” with benefits they sought under the plan
and should have been brought under §
1132(a)(1)(B). See id. We acknowledge that in
Winfield, the plaintiffs specifically alleged that
they were seeking a recalculation of benefits,
whereas Ms. Williamson does not specify the
relief she seeks. But it appears that Ms. William-
son is seeking a recalculation of her benefits, for
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part of her fiduciary duty claim is based on docu-
ments “relevant to the calculation of benefits.”
Her equitable relief claim therefore is “inter-
twined with,” if not entirely duplicative of, her
benefits claims under § 1132(a)(1)(B).

If, on the other hand, Ms. Williamson is seek-
ing compensatory damages for the alleged breach
of a fiduciary duty, such a legal remedy is not
available under § 1132(a)(3). See Mertens v.
Hewitt Assocs., 508 U.S. 248, 256 (1993) (ex-
plaining that § 1132(a)(3) encompasses “those
categories of relief that were typically available in
equity,” such as “injunction, mandamus, and
restitution”) (emphasis in original). Although the
Supreme Court has indicated that § 1132(a)(3)
relief may include an equitable lien against
“specifically identified funds that remain in the
defendant’s possession or against traceable items
that the defendant purchased with the funds (e.g.,
identifiable property like a car),” Montanile v. Bd.
of Trustees of Nat’l Elevator Indus. Health Benefit
Plan, 136 S. Ct. 651, 658 (2016) [25 Fla. L.
Weekly Fed. S600a], Ms. Williamson does not
identify specific property or funds to which she is
entitled an equitable lien.

Assuming Ms. Williamson is not seeking a
recalculation of her benefits or compensatory
damages, but instead is seeking injunctive relief to
compel Travelport to warn her about its record-
keeping practice, to maintain certain underlying
source documents, or to produce certain docu-
ments, then she lacks standing to do so. She does
not allege any facts that show she faces prospec-
tive and imminent injuries from Travelport’s
alleged failure to warn, maintain, or provide her
underlying employment records, or that injunc-
tive relief would redress any ongoing or future
injury. See Church v. City of Huntsville, 30 F.3d
1332, 1337 (11th Cir. 1994) (“[A] party has
standing to seek injunctive relief only if the party
alleges, and ultimately proves, a real and imme-
diate—as opposed to a merely conjectural or
hypothetical—threat of future injury.”) (emphasis
in original).

Perhaps when Travelport first declined to
provide her employee-specific documents and
records, Ms. Williamson might have had standing
to compel disclosure of those documents (assum-
ing of course that Travelport had such a fiduciary
duty). But Ms. Williamson alleges that she was
able to send her W-2 forms to Travelport to re-
solve the final average compensation dispute, so
there is no reason to compel Travelport to now
produce documents reflecting her final average
compensation. And any warning at this point
would be futile, as Ms. Williamson already knows
that while Travelport maintained and provided
her “Pensionable Earnings History” data and
“Total Benefit Service” data, it did not maintain
all of her employee-specific salary records. See
D.E. 16 at ¶ 44; D.E. 4-14. As far as her other
claims, to the extent that they require maintenance
or disclosure of administrative documents, we
have already remanded for de novo review under
the first step of Blankenship on the full adminis-
trative record. Accordingly, there is no possible
prospective injury that equitable relief could
remedy, other than the potential recalculation of

Ms. Williamson’s benefits based on new source
documents. We therefore do not need to address
whether Ms. Williamson stated a plausible claim
on the merits for breach of fiduciary duty.

VI
The district court ruled that an alternative basis

for dismissal was that the complaint was an imper-
missible shotgun pleading. We disagree.

We have identified four categories of shotgun
pleadings, two of which are relevant here. The
first is a complaint with multiple counts where
“each count adopts the allegations of all preceding
counts, causing each successive count to carry all
that came before and the last count to be a combi-
nation of the entire complaint.” See Weiland v.
Palm Beach Cty. Sheriff’s Office, 792 F.3d 1313,
1321 (11th Cir. 2015) [25 Fla. L. Weekly Fed.
C1366a]. The second is a complaint “replete with
conclusory, vague, and immaterial facts not
obviously connected to any particular cause of
action.” Id. Ms. Williamson’s complaint does not
fall under either category.

First, each claim for relief in the complaint
does not indiscriminately incorporate all of the
factual allegations set forth in the prior claims for
relief. Each claim incorporates different para-
graphs and, thus, “[t]he allegations of each count
are not rolled into every successive count on
down the line.” Id. at 1324. Ms. Williamson’s
complaint is therefore not “tantamount to a one-
count complaint.” Turbeville v. Fin. Indus. Regu-
latory Auth., 874 F.3d 1268, 1275 n.7 (11th Cir.
2017) [27 Fla. L. Weekly Fed. C357a].

Second, although the complaint does include
extensive details and factual allegations regarding
the five-year dispute—and perhaps not every
detail is entirely material—most allegations are
germane. The lengthy descriptions about the
communications between Ms. Williamson and
Travelport, for example, are relevant to her allega-
tion that she made six document requests that
Travelport failed to comply with in violation of §
1132(c). Though that claim ultimately fails, that
does not mean her allegations were irrelevant, and
it does not doom the entire complaint. Similarly,
the claim that Travelport miscalculated benefits
necessarily involved extensive details about Ms.
Williamson’s employment history, which she
needed to explain to demonstrate her entitlement
to additional months-of-service credits. And, as
noted above, the extensive discussion about
Travelport’s earlier miscalculation is relevant
insofar as it lends credibility to the allegation that
Travelport miscalculated other aspects of her
benefits. Although the facts are voluminous,
overall they are not “conclusory, vague, and
immaterial.”

VII
The district court exercised its discretion not to

award attorney’s fees under § 1132(g)(1) based on
its determination that all of Ms. Williamson’s
claims should be dismissed. We reverse that
ruling, as we are remanding for further consider-
ation of Ms. Williamson’s claims for benefits.

VIII
We affirm the dismissal of Ms. Williamson’s

claims under §§ 1132(a)(2) and (c), but reverse
the dismissal of Ms. Williamson’s claims for
benefits under § 1132(a)(1)(B) and attorney’s fees
under § 1132(g)(1), and remand for further pro-
ceedings consistent with this opinion.

AFFIRMED IN PART, REVERSED IN
PART, AND REMANDED.
))))))))))))))))))

*Honorable Eugene E. Siler, Jr., United States
Circuit Judge for the Sixth Circuit, sitting by designa-
tion.

1Because we hear this appeal following a Rule
12(b)(6) dismissal for failure to state a claim upon which
relief can be granted, we accept as true the facts as
alleged in Ms. Williamson’s complaint and attached
documents, and draw all reasonable inferences in her
favor. See, e.g., Bailey v. Wheeler, 843 F.3d 473, 480
(11th Cir. 2016) [26 Fla. L. Weekly Fed. C1031a]. If
allegations in the complaint conflict with an attached
document that Ms. Williamson adopts, the document
controls. See Saunders v. Duke, 766 F.3d 1262, 1270-71
(11th Cir. 2014) [25 Fla. L. Weekly Fed. C390a];
Friedman v. Mkt. St. Mortg. Corp., 520 F.3d 1289, 1295
n.6 (11th Cir. 2008) [21 Fla. L. Weekly Fed. C495a].
For these reasons, we take our factual recitation from
Ms. Williamson’s complaint and attached documents.

2Cf. Leland E. Beck, Agency Practice and Judicial
Review of Administrative Records in Informal
Rulemaking, Report for the Admin. Conf. of the U.S. at
pp.60, 78 (May 14, 2013) (explaining that in the admin-
istrative law context, agency officials submit affidavits
to guarantee “completeness and correctness” of the
administrative record); 10A Charles Alan Wright &
Arthur R. Miller, Federal Practice and Procedure § 2723
(4th ed., August 2019 update) (“When a summary-
judgment motion relies on . . . administrative records,
those records either must be certified or properly subject
to the judicial-notice doctrine.”).

3We express no view at this time as to whether Ms.
Williamson might be entitled to discovery if she be-
lieves that the administrative record submitted by
Travelport on remand is incomplete. See Bratton, 215
F.3d at 521 (explaining that a claimant must have an
opportunity to contest the completeness of an adminis-
trative record).

4That these claim-specific documents may ulti-
mately be part of the full administrative record does not
mean they are covered by the statutory penalty provi-
sion. See Ames, 170 F.3d at 759 (explaining that admin-
istrators may be required to produce certain documents
during litigation that would not otherwise subject them
to statutory penalties under §§ 1132(c) and 1024(b)(4)).

5Some courts have held that that if a plaintiff has
proven that an employer is liable for delinquent contri-
butions to a trust fund and has failed to keep adequate
records under § 1059(a), the burden shifts to the em-
ployer to produce evidence that the plaintiff’s calcula-
tion of damages was not accurate. See Combs v. King,
764 F.2d 818, 827 (11th Cir. 1985). See also Michigan
Laborers’ Health Care Fund v. Grimaldi Concrete,
Inc., 30 F.3d 692, 696 (6th Cir. 1994); Brick Masons
Pension Trust v. Industrial Fence & Supply, Inc., 839
F.2d 1333, 1338-39 (9th Cir. 1988). This proposition is
not helpful to Ms. Williamson.

*        *        *
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Criminal law—Murder—Death penalty—
Habeas corpus—Counsel—Ineffectiveness—
Investigation or presentation of mitigating
evidence at sentencing—State habeas court’s
decision on petitioner’s claim of ineffective
assistance of counsel was neither contrary to or
an unreasonable application of federal law nor
based on an unreasonable determination of
facts—Procedural default—Court barred
from considering remaining claims, including
claim that petitioner was denied due process
and fair trial as result of trial court’s denial of
request for one-day continuance, claim that
jury’s verdict was unconstitutional or in viola-
tion of Georgia’s sentencing scheme, and claim
that petitioner was denied right to self-repre-
sentation— Petitioner failed to raise these
claims on direct appeal and cannot show cause
and prejudice to overcome this default
RICHARD L. SEALEY, Petitioner-Appellant, v. WARDEN,
GEORGIA DIAGNOSTIC PRISON, Respondent-Appellee.
11th Circuit. Case No. 18-10565. March 31, 2020. Appeal from
the U.S. District Court for the Northern District of Georgia
(No. 1:14-cv-00285-WBH).

(Before JORDAN, JILL PRYOR, and
NEWSOM, Circuit Judges.)

(NEWSOM, Circuit Judge.) In 2002, Richard
Sealey was convicted of murdering John and
Fannie Mae Tubner with an axe and sentenced to
death. After unsuccessfully pursuing post-convic-
tion relief in Georgia state court, Sealey filed a
federal petition for a writ of habeas corpus under
28 U.S.C. § 2254. The district court denied relief.

Sealey  was granted a certi f icate o f
appealability on four issues: (1) whether his
counsel rendered ineffective assistance by failing
to investigate mitigating evidence at sentencing;
(2) whether the trial court denied him due process
and a fair trial by refusing his request for a one-
day continuance; (3) whether the jury’s verdict
was unconstitutional or in violation of Georgia’s
sentencing scheme; and (4) whether he was de-
nied his right to self-representation under Faretta
v. California, 422 U.S. 806 (1975).

We hold that the state habeas court’s decision
as to Sealey’s ineffective-assistance-of-trial-
counsel claim was neither contrary to nor an
unreasonable application of federal law nor based
on an unreasonable determination of the facts. See
28 U.S.C. § 2254(d). We also conclude that we
are barred from considering Sealey’s other claims
because he failed to raise them on direct appeal
and cannot show “cause” and “prejudice” to
overcome the default. See Wainwright v. Sykes,
433 U.S. 72, 87 (1977). We therefore affirm the
district court’s denial of Sealey’s petition.

I

A
In the evening of January 23, 2000, Richard

Sealey, Wajaka Battiste, Gregory Fahie, and
Deandrea Carter drove to the home of Carter’s
grandparents—John and Fannie Mae Tubner.
Sealey v. State, 593 S.E.2d 335, 337 (Ga. 2004).
The plan was for Sealey to keep the Tubners
occupied while Carter tried to get money from
them. When the four arrived at the Tubners’
home, Sealey, Carter, and Fahie went inside while

Battiste waited for them in his car. Id. Fahie, who
testified against Sealey in exchange for a plea
bargain, explained that he, Sealey, and Carter
visited with the Tubners for 20 to 30 minutes. At
that point, Fahie went to use the restroom; while
he was doing so, Carter knocked on the door and
said that Sealey was “tripping.” Id. When Fahie
exited the bathroom, Mr. Tubner was bleeding on
the living room floor, and Sealey was holding
Mrs. Tubner down while brandishing Mr.
Tubner’s handgun. Id. Sealey then dragged Mrs.
Tubner, who was bound with duct tape, to a
bedroom upstairs. Id. Fahie testified that Sealey
told him to look for money in the house, but he
didn’t find any. Id.

When no money was found, Sealey instructed
Carter to heat a fireplace poker, which he used to
torture Mrs. Tubner into telling them where she
and her husband kept their money. Id. Sealey then
asked Carter to bring him a hammer so that he
could kill Mr. and Mrs. Tubner, and Carter
brought him an axe. Id. Sealey repeatedly struck
Mrs. Tubner’s head with the axe, and “then went
downstairs and did the same to Mr. Tubner, who
had crawled a short distance across the living
room.” Id.

According to Battiste, when Sealey, Carter,
and Fahie returned to Battiste’s car, Sealey told
Fahie that he “had to do it” because the Tubners
had mistreated Carter and her mother and because
“they seen our face.” Sealey also told Battiste not
to drive fast and that he had a gun. Sealey and
Carter directed Battiste back to Sealey’s motel.
Before getting out of the car, Sealey told Battiste
“you have never seen me” and “I’ll out your
lights,” which Battiste took to mean that Sealey
would hurt him.

B

1
Sealey was indicted by a Georgia grand jury

on two counts of murder, fourteen counts of
felony murder, two counts of possession of a
firearm during the commission of a crime, and
one count of possession of a firearm by a con-
victed felon.

John Beall was appointed to defend Sealey,
and Beall chose Joseph Roberto to be his second
chair. 1 As part of their sentencing-phase investi-
gation, Beall, Roberto, and Jodi Monogue, a
paralegal in Roberto’s office, traveled to the
island of St. Croix in the U.S. Virgin Islands,
where Sealey was raised, to gather information
about his background. The team went to Sealey’s
childhood home and the prison where he had
spent time as a juvenile, and they also visited and
requested records from the local hospital and
police station. They tried to track down Sealey’s
baseball coach and speech therapist, but they were
unsuccessful. When they attempted to obtain
Sealey’s school records, the principal initially
refused to provide them, despite having a release
from Sealey. After Sealey’s team pressed the
issue, the principal told them that a “hurricane
blew [the records] all away.” Records produced
during state habeas proceedings show that while
in St. Croix, the team held strategy meetings to
prepare for trial.

The defense team met with Sealey’s half-
sister, Pauline Corbitt, and two of his nephews,
Ronald Tutein and Kareem Dennis, during the St.
Croix trip. According to Sealey, “[a]ll three
family members” whom the defense team inter-
viewed in St. Croix “indicated that they were
willing to testify on Sealey’s behalf.”2 Roberto
testified to the contrary: “[W]e had no one to
come forward and say a damn thing about Richard
that was good, not one person. Not his mother, not
his sister. There were no friends. There was no-
body.”

Beall and Roberto also conducted a prelimi-
nary investigation into potentially mitigating
mental-health evidence by having Sealey meet
with Dr. Jack Farrar, a clinical and forensic psy-
chologist. Dr. Farrar testified at the state habeas
proceedings that, after meeting with Sealey, he
told Beall that “in [his] opinion there was some-
thing very, very wrong with” Sealey and that he
likely “suffered from some kind of delusional,
paranoid kind of disorder, perhaps even a psycho-
ses, and that certainly a neurological kind of
process, an organic brain problem needed to be
evaluated.” In response to Dr. Farrar’s initial
evaluation, Beall requested funds from the trial
court for a complete evaluation, stating that
“based on what Dr. Farrar said, Mr. Sealey needs
two things: a full battery of psychological evalua-
tions and . . . if he finds evidence of organic injury
he may need a neurologist.” Despite requesting—
and, so far as we can tell, receiving—funding
from the court, the defense team never had Sealey
fully evaluated.3

2
In the months and days leading up to Sealey’s

trial, the state trial court held several hearings to
address complaints that Sealey had lodged against
his counsel. The first hearing took place three
months before trial, after Sealey sent a letter to the
state trial judge alleging that Beall and Roberto
were ineffective—Beall for failing to move to
recuse a member of the district attorney’s office
and Roberto for working only on the sentencing
phase. At the hearing, counsel explained that they
were actively working on the recusal issue and
that Roberto was focusing on the sentencing
phase while Beall focused on the guilt phase. The
court found no deficiency in Beall and Roberto’s
representation and denied Sealey’s motion to
remove them.

Ten days before trial, the state trial court held
a hearing to address another request from Sealey
that his counsel be removed. Sealey told the trial
judge that there was a “major conflict” with Beall
and Roberto.4 Sealey was concerned that Beall
had “given up all hope” in his case, citing a letter
in which Beall had advised Sealey to accept the
state’s plea deal for life without parole.5 Sealey
said that he wanted to represent himself and
proposed that another lawyer, Mike Mears, act as
standby counsel, although Sealey wasn’t sure that
Mears would have adequate time to prepare. The
court explained the dangers of self-representation
and scheduled a Faretta hearing to take place four
days later so that Sealey could consider the risks
of proceeding without counsel.

At that hearing—now six days before trial—
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Sealey reaffirmed that he wanted to represent
himself with standby counsel, but he stated that he
hadn’t obtained new standby counsel and that
having Beall or Roberto serve in that capacity
would be a “conflict.” The court decided that
Sealey hadn’t established “any legal grounds” for
Beall and Roberto to be removed or for there to be
a continuance to find new counsel. After confer-
ring with Beall and Roberto, Sealey stated that he
would “go ahead and have Mr. Beall and Mr.
Roberto represent [him] as trial counsel,” without
waiving his rights as to the “conflict issue.”

C

1
At trial, the state’s case largely consisted of

testimony from Sealey’s co-defendants and
physical evidence. Battiste and Fahie testified
against Sealey, relaying the facts of the murders as
described above. The state also introduced Mr.
Tubner’s handgun, jewelry discovered in Sealey’s
motel room, and testimony regarding blood found
on the floor and sink in Sealey’s motel bathroom.
Sealey, 593 S.E.2d at 337.

As for the defense, Beall described the guilt-
phase strategy as rooted in sowing “residual
doubt.” Defense counsel attempted to show
inconsistencies in the testimonies of Battiste and
Fahie and argued that Sealey’s co-defendants had
a personal motive in testifying for the state. The
defense also pointed to Sherry Tubner—Mr.
Tubner’s daughter—as a possible suspect and
questioned her about her knowledge of the mur-
ders. Counsel tried to introduce Sherry’s poly-
graph results—which indicated that she had lied
when she said she didn’t know about or have any
involvement in the murders—but the trial court
ruled that the polygraph was inadmissible.

On Friday, August 23, 2002—for reasons that
will become clear, the timing matters—the jury
found Sealey guilty of both murders. After the
verdict was read, the trial court excused the jurors
for the weekend and instructed them that the
sentencing phase of the trial would commence on
Monday.

2
The sentencing phase began on Monday,

August 26, with the state’s aggravation case,
which lasted less than one day. The state at-
tempted to link Sealey to another crime—the
murder of William Kerry—by showing that
Sealey used Kerry’s credit card the day Kerry was
murdered. The state also presented testimony
from Rossie Neubaum, who said that Sealey had
raped her by threatening to “blow [her] brains
out” unless she engaged in intercourse with him.
Finally, several witnesses described Sealey’s
misconduct and violence in prison. Law enforce-
ment officials and correctional officers testified
that, among other things, Sealey had turned a
spork into a shank and hidden razor blades, used
a sock full of dominoes to attack another inmate,
and come at officers in an aggressive and threaten-
ing manner. Defense counsel cross-examined
each of the state’s aggravation witnesses.

After the state rested its aggravation case on
Monday, the defense was unprepared to present
its case in mitigation. Ronald Tutein—Sealey’s

nephew and the defense’s sole mitigation wit-
ness—wasn’t present to testify. Defense counsel
had arranged for Tutein, who lived in St. Croix, to
arrive in time to testify on Wednesday, August 28.
Beall explained to the court that Tutein had a
“medical appointment” because of a recent sur-
gery on his knees, such that he was “not . . . able to
leave last week in order to get here on time.” The
defense requested a continuance until Wednesday
to allow for Tutein’s arrival.

The trial court denied the request. It decided
that there was “ample opportunity to have
[Tutein] brought forward.” The court found that
the issue wasn’t brought to the court’s attention
until late on Monday and, further, that “[t]he
defense was well aware that the exact day [Tutein]
was needed might not be able to be ascertained
and they might have to get [him] here a couple of
days ahead of time.” The trial court did, though,
grant an overnight continuance. The court ex-
cused the jury and gave the defense until the next
day so that Sealey and his counsel would have
time to discuss whether Sealey would testify.

The defense presented its mitigation case on
Tuesday, August 27. According to Beall, the
defense team’s goal was “[t]o use residual doubt”
and to “humanize” Sealey in mitigation, but when
asked about sentencing strategy during the state
habeas proceedings, Roberto answered that
“[t]here wasn’t one.” Counsel entered as exhibits
(without any meaningful explanation) pictures of
Sealey’s childhood home and the ballfield that
Sealey played on in St. Croix, as well as a few
letters written by Sealey. No witnesses testified on
Sealey’s behalf, and Sealey decided not to take the
stand.

In closing argument, the state emphasized
Sealey’s past crimes and wrongdoings, stressing
that he would be a danger to others in prison if not
sentenced to death. For its part, the defense at-
tempted to cast doubt on the testimony of Fahie
and Battiste, framing the issue for the jury as
“whether or not Gregory Fahie is believable
enough to execute Richard Sealey.” Beall cited
historical examples—Jesus, Socrates, Alfred
Dreyfus, Jeffrey Dahmer, the Scottsboro Boys,
and Charles Manson—seemingly in an effort to
show the risk of the death penalty being imposed
arbitrarily.

The jury rendered its verdict the same day. The
jury recommended a death sentence after finding
beyond a reasonable doubt that the following
aggravating circumstances existed:

[T]he murders were both outrageously or
wantonly vile, horrible, or inhuman in that
they involved the torture of the victims, de-
pravity of mind, and the aggravated battery of
the victims, that the murders were both com-
mitted for the purpose of receiving money or
any other thing of monetary value, that the
murder of Mr. Tubner was committed while
Sealey was engaged in the capital felonies of
armed robbery and aggravated battery, and
that the murder of Ms. Tubner was committed
while Sealey was engaged in the capital felo-
nies of armed robbery, aggravated battery, and
kidnapping with bodily injury.

Sealey, 593 S.E.2d at 336-37 (citing Ga. Code

Ann. § 17-10-30(b)(2), (4), and (7)). The trial
court imposed a single death sentence for the two
murders.

3
Sealey appealed to the Georgia Supreme

Court. Sealey, 593 S.E.2d at 337. Because Sealey
was still represented by the same lawyers, no
ineffective-assistance-of-trial counsel claims were
raised on direct appeal. Nor did he present any of
the other claims that he raises here—i.e., those
concerning the denial of a continuance during the
sentencing phase, the jury’s verdict, or his right to
self-representation. The Georgia Supreme Court
affirmed Sealey’s convictions and sentence. Id.

II

A
Sealey filed a petition for a writ of habeas

corpus in Georgia state court, challenging various
aspects of the trial proceedings and his counsel’s
performance. As relevant to his claims here, he
argued (1) that his trial counsel rendered ineffec-
tive assistance during the sentencing phase, (2)
that the trial court erred in denying his motion for
a continuance during the sentencing phase, (3)
that the jury’s sentence and verdict violated
constitutional and statutory requirements, and (4)
that he was denied the right to represent himself
under Faretta.

1
During the state habeas proceedings, Sealey

and the state presented evidence regarding (a)
Sealey’s mental health, (b) trial counsel’s failure
to present Ronald Tutein at sentencing, (c)
Sealey’s family life, background, and future
dangerousness, and (d) the decision of the jurors
in his case to impose the death penalty.

a
Both Sealey and the state put on mental-health

experts who testified about their impressions of
Sealey’s background and their evaluations of him.
Sealey presented Dr. Antonio Puente—an expert
in neuropsychology. Based on an interview with
Sealey’s mother, Dr. Puente hypothesized that
Sealey might have been a “blue baby”—that is,
born with the umbilical cord wrapped around his
neck such that he would have suffered from
hypoxia, i.e., a lack of oxygen—but he acknowl-
edged that no medical records corroborated that
hypothesis. As to Sealey’s childhood, Dr. Puente
testified that Sealey had a “chaotic upbringing”
and that his life was “a series of . . . traumas”—
from his problematic birth, to the separation of his
parents, to his move to New York City as a pre-
teen.

To evaluate Sealey’s mental health, Dr. Puente
administered 50 tests, giving about 15 of those
tests twice to guard against “practice effect.” On
one of the tests that Dr. Puente administered
twice—the Wechsler Adult Intelligence Scale
(WAIS)—Sealey obtained full-scale IQ scores of
75 and 79, which placed him between the fifth and
eighth percentiles. Dr. Puente concluded that
Sealey suffered from “organic brain syndrome,”
which he said meant that “the brain is not working
properly and something is happening to the indi-
vidual’s behavior or thinking.”6 He also noted that
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Sealey’s prison records documented a “head
injury” diagnosis, although he was unsure
whether that diagnosis arose from psychological
testing or from Sealey’s self-reporting. Dr. Puente
further believed Sealey had “borderline mental
retardation or intellectual functions” and “arrested
development,” meaning his maturity was equiva-
lent to a 14- or 15-year-old’s.

From a review of Sealey’s background, test
results, and personal interviews, Dr. Puente
inferred that Sealey was unable to form plans,
meaning that Sealey “could be easily swayed.” In
Dr. Puente’s view, Sealey’s time in prison “con-
tributed to his inability to develop a social com-
pass or understanding on how the world worked,”
and when combined with pre-existing issues—
such as “the lack of appropriate parenting, maybe
the head injury, maybe the perinatal injury, maybe
the cannabis abuse”—Sealey’s lengthy incarcera-
tion left him with a “highly impaired paradigm.”

The state countered Dr. Puente’s testimony by
presenting Dr. Glen King, a forensic psychologist
who had also evaluated Sealey. With respect to
Sealey’s background, Dr. King testified that
Sealey “described [his father] . . . as very loving”
and his mother as “very strict.” Dr. King stated
that Sealey “certainly indicated that he never felt
physically abused by his parents” and didn’t
describe his childhood as chaotic. When investi-
gating possible head injuries, Dr. King testified
that Sealey told him that he couldn’t recall ever
being hospitalized or receiving a blow to the head
that left him unconscious. Sealey’s medical
records also didn’t indicate that he had experi-
enced any symptoms from a serious head injury.
On the question whether Sealey suffered from
hypoxia, Dr. King testified that he “saw no evi-
dence from Mr. Sealey that he has any cognitive
deficits that would be explained by something like
that.” In other words, Sealey had “no motor prob-
lems” and “no sensory difficulties,” and although
“he had some differential abilities, in terms of his
cognitive functioning, . . . it would not be consis-
tent with what we would expect from hypoxia.”

Dr. King also challenged Dr. Puente’s admin-
istration of the WAIS. When asked about Dr.
Puente administering the WAIS test twice, Dr.
King stated that “[i]n all my years of practice I’ve
not seen it done before”—except, he said, to
measure a patient’s progress after a head injury—
and that other tests exist to specifically test for
malingering. From reviewing the WAIS results,
Dr. King also believed that “some of the questions
. . . were, frankly, just not scored correctly.” He
stated that Dr. Puente evidently didn’t ask follow-
up questions when necessary that might have
allowed Sealey to achieve higher scores and that
Dr. Puente discontinued the testing too early. This
indicated to Dr. King “that [Dr. Puente did] not
administer[ ] the test properly,” and “it call[ed] . . .
into question all of the results that [Dr. Puente
had] obtained.” Dr. King observed that Sealey
“generated a verbal comprehension index of 91”
on the WAIS even though his math score was
much lower. Dr. King took this as a signal that
Sealey had “low average functioning or average
functioning”—not borderline intelligence—
because “[t]he people who have true borderline

intellectual functioning generate index and IQ
scores that are all quite consistent and low.” But,
all things considered, Dr. King stated that “the
vast majority of [Dr. Puente’s] test results appear
to be pretty consistent, I think, with what I found
and indicate normal functioning.” None of Dr.
Puente’s test results suggested to Dr. King that
Sealey suffered from organic brain damage.

So too, Dr. King testified that the results of his
own testing undermined Dr. Puente’s diagnosis
that Sealey had borderline intellectual functioning
and organic brain syndrome. Because Dr. Puente
had already administered the WAIS to Sealey
twice, Dr. King testified that he couldn’t also
administer it due to “possible practice effects.” So,
Dr. King administered the Stanford-Binet intelli-
gence test and the Wide Range Achievement Test
IV to evaluate Sealey’s ability in reading, writing,
arithmetic, and comprehension. Dr. King scored
Sealey’s full-scale IQ at 82, which would be in the
borderline-intelligence range, but he ultimately
determined that Sealey functions in the low-
average range (between 85 to 95) because half of
the indices he obtained were in the borderline-
intelligence range and half were in the average
range. Dr. King believed that Sealey may suffer
from a learning disability in math because
Sealey’s “word reading, sentence comprehension,
and spelling . . . occur at the tenth grade to college
level,” while Sealey’s “math is at the sixth grade
level.” Although some test results signaled to Dr.
King that Sealey had a “poor processing speed,”
he testified that Sealey didn’t have problems with
“executive functioning” or frontal-lobe cognitive
functions. Overall, Dr. King concluded that
Sealey’s results didn’t indicate either borderline
intelligence or that Sealey was functioning at a
teenage level.

In sum, Dr. King “found no evidence in any
record nor in any testing that has been done or
anything that [he had] done that indicates that
[Sealey] is mentally retarded or functions in the
borderline range” and that there was no “evidence
whatsoever for any brain damage.” Dr. King
testified that “Mr. Sealey is certainly capable of
planning, engaging in goal-directed behavior,
listening to others and following their directions
or giving directions to others” and that “[t]here’s
nothing that would indicate that he is . . . a fol-
lower all the time and lets everybody lead him
around by the nose.”

b
Some of the testimony and evidence at the

state habeas hearing concerned trial counsel’s
failure to present Sealey’s nephew, Ronald
Tutein, at sentencing. Tutein testified that he
didn’t have a conflict that would have kept him
from traveling to Georgia for Sealey’s sentencing.
Although he had recently had knee surgery,
Tutein said that he was ready and willing to come
testify on Sealey’s behalf:

Q[:] Do you recall ever having a conversa-
tion with the attorneys for Richard Sealey
where you told them that you couldn’t come
for a doctor’s appointment or for any other
reason?

A [Tutein:] No. I made it clear that when-
ever they needed me they can call me, I’ll be

ready anytime. I believe I was still on leave for
my knee, so there was no conflict with my job.
I could leave as soon as they let me know.

Q[:] And were you ready, willing and able
to come?

A [Tutein:] I was. I was already packed
when they called. . . .

Q[:] And would you have been willing to
plead for his life?

A [Tutein:] Yes, definitely.7

While he couldn’t remember all the details,
Roberto testified as follows: “[T]hat witness who
I think was Tutein didn’t make it because maybe
we didn’t have our act together and [get] him the
plane ticket early enough or he couldn’t really
commit, and la-dah-dah. It just, he wasn’t there.”
Beall testified that the defense “had planned on
having live testimony, and at the very last minute
that didn’t happen.” Sealey also produced notes
showing that Roberto’s office called Tutein on
Tuesday, August 27—the day Sealey was sen-
tenced. The notes stated: “prosecution ended one
day early, not enough material to fill entire day,
plane ticket bought, may come but . . . cannot
testify as it will be too late.”

As to the substance of Tutein’s habeas testi-
mony, he said that Sealey’s voice was “loud and
always laughing” and that Sealey once gave him
advice not to fight with another person. Tutein
related similar information in an affidavit submit-
ted to the state habeas court. In that affidavit,
Tutein also stated that Sealey would take him and
his brother to play ball at the park, that Sealey
tried “to discourage [him] and Kareem [Dennis]
from going down the same path that he did,” and
that to him, Sealey “was not a violent or aggres-
sive person.”

c
Other witnesses testified about Sealey’s family

life, background, and future dangerousness.
Sealey presented James Aiken as an expert on the
Virgin Islands prison system. Aiken testified
about the conditions that Sealey had likely faced
while incarcerated as a juvenile in Anna’s Hope
and Golden Grove prisons: “Inmates were in
control of other inmates,” such that “[i]f you
didn’t fight, if you didn’t act crazy, if you didn’t
inflict more violence on people, that violence will
come to you.” Aiken said that the Virgin Islands
prison system was “dysfunctional” and that
inmates “were inflicting physical as well as emo-
tional violence against other inmates,” including
“sexual misconduct.” Because “the political
system turned their backs to this,” he continued,
“inmates had to fend for themselves.” Although
he admitted that there were no records of Sealey
being abused in prison, he stated that it wasn’t
uncommon for abuse or allegations of abuse to go
unrecorded. Aiken also testified as to Sealey’s
future dangerousness, stating that Sealey “could
be adequately managed in a proper security level
for the remainder of his life without causing
undue risk of harm to staff and the inmates.”

Sealey presented affidavit testimony from
other witnesses, including his family members,
elementary school teacher, baseball coach, and
childhood friends. Many hadn’t seen or spoken to
Sealey for several years but recalled some details
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about Sealey’s childhood. They testified that
Sealey’s mother and father didn’t actively parent
him and that he was spoiled, that he struggled in
school and had a stutter, and that he was a good
athlete and popular. The affidavits also mentioned
that Sealey had moved to New York with his
mother as a pre-teen and had later returned to the
Virgin Islands to live with his father, where he
was given a BMW and left unsupervised. Several
affiants recalled Sealey going to prison for a
robbery and shooting that occurred in St. Croix.

d
Finally, Sealey presented the testimony of

several jurors from his trial. One juror, Monique
Sheffield, testified in an affidavit that “[e]ven
after all this time and even with the crime being so
terrible I am on the fence about my decision for
the death penalty.” She also stated that

some members of the jury, me included, were
waiting for the defense to give us some reason
not to give Richard Sealey the death penalty.
I was surprised they didn’t get just one rela-
tive, or a friend, or somebody, to get up and
say, this person is somebody I care about,
please don’t kill him. I was waiting for some-
body to say that and it would have made a
difference to me.

Sheffield and other jurors also testified, as rele-
vant here, that they would have considered infor-
mation about Sealey’s background—such as
Sealey’s mental health and experiences in
prison—had it been presented at sentencing.

2
After considering all the testimony and evi-

dence, the state habeas court denied Sealey’s
petition. With respect to Sealey’s ineffective-
assistance claim, the court held that Sealey could
not show both (1) that trial counsel were deficient
in their investigation and presentation of mitigat-
ing evidence and (2) that any errors would have
changed the outcome of Sealey’s trial. On
Sealey’s contention that the verdict and sentence
were unconstitutional and in violation of Georgia
statutes, the court denied the claim on the merits
and, in the alternative, held that it was procedur-
ally defaulted because Sealey failed to raise it at
trial or on direct appeal. The court determined that
the other claims that Sealey has presented here—
that the trial court erred in denying his motion for
a continuance and that he was denied the right to
represent himself under Faretta—were procedur-
ally defaulted.

Sealey filed a certificate of probable cause in
the Georgia Supreme Court, which summarily
denied review. The United States Supreme Court
then denied Sealey’s petition for a writ of certio-
rari. Sealey v. Chatman, 571 U.S. 1134 (2014).

B
Sealey next filed a petition for a writ of habeas

corpus in federal court pursuant to 28 U.S.C. §
2254, which the district court denied. Sealey v.
Chatman, No. 1:14-CV-0285-WBH, 2017 WL
11477455, at *39 (N.D. Ga. Nov. 9, 2017). Al-
though the district court acknowledged that “at
least at first blush,” it “had grave concerns regard-
ing the paucity of the case that trial counsel pre-
sented in mitigation,” it ultimately denied

Sealey’s ineffective-assistance claims on the
merits. Id. at *7. With respect to Sealey’s argu-
ment that he was denied due process and a fair
trial when the state trial court denied his motion
for a continuance, the district court held that this
claim was procedurally defaulted and that Sealey
hadn’t shown cause and prejudice to overcome
the default. Id. at *21. On Sealey’s claims that the
verdict was unconstitutionally arbitrary and that
his right to self-representation was violated, the
district court dismissed them as procedurally
defaulted and, in the alternative, denied them on
the merits. Id. at *20-23.

Sealey sought a certificate of appealability
from the district court, which it granted on three
issues: (1) whether Sealey’s trial counsel rendered
ineffective assistance by failing to investigate and
present mitigating evidence at sentencing; (2)
whether the verdict was unconstitutionally arbi-
trary; and (3) whether Sealey was denied his right
to represent himself under Faretta. Sealey asked
this Court to expand the COA to include several
additional claims. We initially denied Sealey’s
request but later granted his motion for reconsid-
eration and expanded the COA to include his
claim challenging the trial court’s denial of the
continuance during sentencing.

III
“We review de novo the denial of a petition for

a writ of habeas corpus.” Morrow v. Warden, 886
F.3d 1138, 1146 (11th Cir. 2018) [27 Fla. L.
Weekly Fed. C725a] (quotation omitted). But the
Antiterrorism and Effective Death Penalty Act of
1996 prescribes a deferential framework for
evaluating issues previously decided in state
court. Raulerson v. Warden, 928 F.3d 987, 995
(11th Cir. 2019) [27 Fla. L. Weekly Fed.
C2106a]. Under AEDPA, a federal court may not
grant habeas relief on claims that were “adjudi-
cated on the merits in [s]tate court” unless the state
court’s decision (1) “was contrary to, or involved
an unreasonable application of, clearly estab-
lished Federal law, as determined by the Supreme
Court of the United States,” or (2) “was based on
an unreasonable determination of the facts in light
of the evidence presented in the [s]tate court
proceeding.” 28 U.S.C. § 2254(d). The state
court’s factual determinations are presumed
correct, absent clear and convincing evidence to
the contrary. Id. § 2254(e)(1).

At issue here, primarily, is AEDPA’s
unreasonable-application-of-federal-law provi-
sion. The key word is “unreasonable,” which is
more than simply incorrect. See Harrington v.
Richter, 562 U.S. 86, 101 (2011) [22 Fla. L.
Weekly Fed. S753a]; Williams v. Taylor, 529 U.S.
362, 410-11 (2000). “[A] state court’s application
of federal law is unreasonable only if no
fairminded jurist could agree with the state court’s
determination or conclusion.” Raulerson, 928
F.3d at 995-96 (quotation omitted). This is “a
difficult to meet and highly deferential standard
. . ., which demands that state-court decisions be
given the benefit of the doubt.” Id. at 996 (quoting
Cullen v. Pinholster, 563 U.S. 170, 181 (2011)
[22 Fla. L. Weekly Fed. S904b]). We review “the
last state-court adjudication on the merits.”

Greene v. Fisher, 565 U.S. 34, 40 (2011) [23 Fla.
L. Weekly Fed. S12a]. Because here the Georgia
Supreme Court summarily denied Sealey’s certifi-
cate for probable cause, we review the state trial
court’s habeas decision. See Wilson v. Sellers, 138
S. Ct. 1188, 1192 (2018) [27 Fla. L. Weekly Fed.
S183b & 27 Fla. L. Weekly Fed. S274a]; see also
Raulerson, 928 F.3d at 996 (“[W]e ‘ “look
through” the unexplained decision’ of the Su-
preme Court of Georgia to review the superior
court’s decision as if it were the last state-court
adjudication on the merits.” (quoting Wilson, 138
S. Ct. at 1192)).

IV
Sealey’s appeal focuses primarily on whether

the state habeas court’s rejection of his
ineffective-assistance claim constituted an unrea-
sonable application of federal law under §
2254(d). The relevant federal law is the Supreme
Court’s decision in Strickland v. Washington, 466
U.S. 668 (1984). See Premo v. Moore, 562 U.S.
115, 121 (2011) [22 Fla. L. Weekly Fed. S749a]
(“The applicable federal law [for AEDPA pur-
poses] consists of the rules for determining when
a criminal defendant has received inadequate
representation as defined in Strickland.”). To
prove ineffective assistance under Strickland, a
defendant must show both (1) deficient perfor-
mance of counsel and (2) resulting prejudice. 466
U.S. at 687.

When considering the deficiency prong,
courts must “indulge a strong presumption that
counsel’s conduct falls within the wide range of
reasonable professional assistance.” Id. at 689. As
relevant to “counsel’s duty to investigate”—a
duty at issue in this case—“strategic choices made
after less than complete investigation are reason-
able precisely to the extent that reasonable profes-
sional judgments support the limitations on inves-
tigation.” Id. at 690-91. While “[c]ounsel repre-
senting a capital defendant must conduct an
adequate background investigation,” we have
held that “it need not be exhaustive.” Raulerson,
928 F.3d at 997.

To prove prejudice, “[t]he defendant must
show that there is a reasonable probability that,
but for counsel’s unprofessional errors, the result
of the proceeding would have been different.”
Strickland, 466 U.S. at 694. “A reasonable proba-
bility is a probability sufficient to undermine
confidence in the outcome,” id.; accord Evans v.
Sec’y, Dep’t of Corr., 703 F.3d 1316, 1326 (11th
Cir. 2013) [23 Fla. L. Weekly Fed. C1778a] (en
banc), which is a lesser showing than a preponder-
ance of the evidence, see Williams, 529 U.S. at
405-06. At the same time, “[i]t is not enough for
the defendant to show that the errors had some
conceivable effect on the outcome of the proceed-
ing” because “[v]irtually every act or omission of
counsel would meet that test.” Strickland, 466
U.S. at 693. In a capital case, the prejudice inquiry
asks “whether there is a reasonable probability
that, absent the errors, the sentencer . . . would
have concluded that the balance of aggravating
and mitigating circumstances did not warrant
death.” Johnson v. Sec’y, Dep’t of Corr., 643 F.3d
907, 935 (11th Cir. 2011) [22 Fla. L. Weekly Fed.
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C2167a] (alteration in original) (quoting Strick-
land, 466 U.S. at 695). An ineffective-assistance
claim can be decided on either the deficiency or
prejudice prong. Strickland, 466 U.S. at 697 (“If
it is easier to dispose of an ineffectiveness claim
on the ground of lack of sufficient prejudice,
which we expect will often be so, that course
should be followed.”).

While the Strickland standard is itself hard to
meet, “[e]stablishing that a state court’s applica-
tion of Strickland was unreasonable under §
2254(d) is all the more difficult.” Richter, 562
U.S. at 105. “The Strickland standard is a general
one, so the range of reasonable applications is
substantial.” Id. This means that “[s]o long as
fairminded jurists could disagree about whether
the state court’s denial of the claim was inconsis-
tent with an earlier Supreme Court decision,
federal habeas relief must be denied.” Johnson,
643 F.3d at 910.

Sealey asserts that his trial counsel—Beall and
Roberto—rendered ineffective assistance at
sentencing by failing to do four things: (A) dis-
cover and present evidence of brain damage and
borderline intellectual functioning; (B) ensure that
the sole mitigation witness, Ronald Tutein, was
available to testify; (C) discover and present
evidence of Sealey’s background; and (D) present
the results of Sherry Tubner’s polygraph. Sealey
also contends that (E) he was prejudiced by the
cumulative effect of counsel’s errors. We examine
each contention in turn.

A
We first address Sealey’s argument that trial

counsel failed to discover and present mitigating
mental-health evidence. The state habeas court
determined that Sealey’s lawyers’ decision “not to
pursue” mental-health evidence “was based upon
a thorough and reasonable investigation” and
“was not deficient.” It further held that the law-
yers “were not ineffective for not presenting
[Sealey’s] newly acquired mental health diagno-
ses” because there was “no reasonable probability
that [Sealey’s] trial would have had a different
outcome given [its] unreliability.” The court also
concluded that at least some of Dr. Puente’s test
results were “unreliable” and found that his diag-
noses were “the product of errant analysis.”

1
Sealey contends that the state court’s decision

is both an unreasonable determination of the facts
and an unreasonable application of Supreme
Court precedent. On the facts, Sealey argues that
the record doesn’t support the state court’s find-
ings that Dr. Puente’s results were “unreliable” or
that his analysis was “errant” because multiple
rounds of IQ testing all showed that Sealey was
operating in the borderline range. Although the
court took issue with the way that Dr. Puente
administered the testing and his findings, Sealey
argues that Dr. Puente is one of the test’s develop-
ers, and that, as a neuropsychologist, he is more
qualified than the state’s expert, a forensic psy-
chologist.

On the law, Sealey argues that, given the clear
signs that he had mental-health issues, trial coun-
sel’s failure to further investigate and present

evidence of these issues constituted deficient
performance. According to Sealey, once Dr.
Farrar’s preliminary investigation revealed that
there was something “very, very wrong” with
Sealey and that he likely “suffered from some
kind of delusional, paranoid kind of disorder,
perhaps even a psychoses, and that certainly a
neurological kind of process, an organic brain
problem needed to be evaluated”—an assessment
that caused Beall to request funding for a full
mental-health evaluation—counsel should have
followed up. In addition to Dr. Farrar’s initial
opinion, Sealey contends that counsel knew from
different members of his family that he had a
complicated birth and behavioral problems, and
that “Sealey men” struggled with mental illness.
Sealey also points to Roberto’s testimony during
the state habeas proceedings that “Richard is not
right,” “not normal,” and that he “[d]amn straight”
had mental issues. And even if (as the state habeas
court decided) counsel chose not to investigate
Sealey’s mental health because they did not
personally think that he suffered from mental
illness, Sealey asserts that they weren’t excused
from procuring an evaluation, which they needed
to make an informed decision.

2
On the record before us, we find counsel’s

failure to further investigate Sealey’s mental
health deeply troubling. Beall and Roberto were
put on notice by Dr. Farrar that something was
“very, very wrong” with Sealey, that Sealey
“suffered from some kind of delusional, paranoid
kind of disorder, perhaps even a psychoses,” and
“that certainly a neurological kind of process, an
organic brain problem needed to be evaluated.”
Counsel also heard from Sealey’s family that
“Sealey men” suffered from mental-health issues,
and Roberto himself acknowledged that Sealey
was “not right” and “not normal.” Dr. Farrar’s
comment, in particular, seemed to have made an
impression on counsel, as it led Beall to request
funds from the court for further evaluation. Even
armed with all of this information though, counsel
simply didn’t follow through. We have recog-
nized that “[i]n the context of penalty-phase
mitigation in capital cases . . . it is unreasonable
not to investigate further when counsel has infor-
mation available to him that suggests additional
mitigating evidence—such as mental illness . . .
may be available.” Jones v. Sec’y, Fla. Dep’t. of
Corr., 834 F.3d 1299, 1312 (11th Cir. 2016) [26
Fla. L. Weekly Fed. C685a]. Having said that, we
needn’t decide here whether counsel’s perfor-
mance was constitutionally deficient because we
hold Sealey was not prejudiced by any deficiency
on their part.

In short, Sealey cannot prove that “absent the
errors, the sentencer . . . would have concluded
that the balance of aggravating and mitigating
circumstances did not warrant death.” Johnson,
643 F.3d at 935 (alteration in original) (quotation
omitted). Dr. Puente testified that Sealey suffered
from “organic brain syndrome and borderline
mental retardation or intellectual functions,” and
that Sealey had a “highly impaired paradigm” and
“could be easily swayed.” Had these findings
been presented in mitigation, the state surely

would have presented Dr. King (or another ex-
pert) to rebut Dr. Puente’s testing and conclu-
sions. Dr. King testified during the state habeas
proceedings that Dr. Puente did “not administer[ ]
the [WAIS] test properly” and that, in any event,
most of Dr. Puente’s results were “consistent”
with his own and “indicate[d] normal function-
ing.” The state habeas court seemingly credited
Dr. King’s testimony over Dr. Puente’s when it
found that the results of at least some of Dr.
Puente’s tests were “unreliable” and stated that
Dr. Puente’s diagnoses were not “supported by
the record and [were] the product of errant analy-
sis.” While Sealey claims that the state habeas
court’s determination of the facts in this regard
was unreasonable, he hasn’t come forward with
clear and convincing evidence to rebut the pre-
sumption of correctness we must give to the state
court’s findings under § 2254(e)(1). See Ponticelli
v. Sec’y, Fla. Dep’t of Corr., 690 F.3d 1271, 1292
(11th Cir. 2012) [23 Fla. L. Weekly Fed. C1444a]
(“Our review of findings of fact by the state court
is even more deferential than under a clearly
erroneous standard of review.” (quotation omit-
ted)).

The state court’s decision was reasonable,
especially considering that Sealey’s mental-health
evidence—at least some of which was weakened
by testimony from the state’s expert—isn’t nearly
as compelling as mitigating evidence in cases
where the Supreme Court has held that habeas
relief was warranted. Take, for example, Porter v.
McCollum, where the Court held that a petitioner
was prejudiced by his counsel’s failure to present
“(1) [his] heroic military service in two of the
most critical—and horrific—battles of the Korean
War, (2) his struggles to regain normality upon his
return from war, (3) his childhood history of
physical abuse, and (4) his brain abnormality,
difficulty reading and writing, and limited school-
ing.” 558 U.S. 30, 41 (2009) [22 Fla. L. Weekly
Fed. S9a]. When contrasted with a case like
Porter, the new mental-health evidence presented
here—of mild mental impairment—is insufficient
to establish prejudice.

While the new mental-health evidence is
debatable, the aggravating evidence presented
against Sealey was powerful. The jury found
Sealey guilty of a brutal double murder, commit-
ted with an axe. In recommending the death
sentence, the jury found several aggravating
circumstances to be present, including that the
murders involved torture of the victims. More
specifically, Sealey tortured Mrs. Tubner with a
hot fireplace poker before murdering her, with the
intention of discovering where she and her hus-
band hid their money. During the sentencing
phase, the state also presented evidence linking
Sealey to another murder, testimony from a
woman who alleged that Sealey had raped her
while putting a gun to her temple, and several
witnesses who described Sealey’s misconduct and
violence in prison. What the Supreme Court said
in Strickland applies here as well: “Given the
overwhelming aggravating factors, there is no
reasonable probability that the omitted evidence
would have changed the conclusion that the
aggravating circumstances outweighed the miti-
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gating circumstances and, hence, the sentence
imposed.” 466 U.S. at 700; see also Jones, 834
F.3d at 1315 (“In the face of these powerful
aggravators and the arguably limited mitigating
value of [the doctor’s] testimony, [the petitioner]
has not come close to showing that the [state
court] acted unreasonably in finding no prejudice
on account of counsel’s deficient performance.”).

The state habeas court’s conclusion that
Sealey did not suffer prejudice because of coun-
sel’s failure to present mental-health evidence
therefore was not an unreasonable application of
Strickland.

B
We next address Sealey’s argument that his

trial counsel were ineffective in failing to present
Ronald Tutein—Sealey’s nephew and the de-
fense’s sole mitigation witness—at sentencing.
The state habeas court rejected this part of
Sealey’s claim on prejudice grounds, without
deciding deficiency, holding that Tutein’s testi-
mony on habeas “was neither compelling nor
mitigating for the crimes . . . [Sealey] had commit-
ted and [that] there is no reasonable probability
that this testimony would have changed the out-
come of [Sealey’s] trial.” We therefore give §
2254(d) deference to the state court’s holding on
prejudice, which—as we will explain—likewise
leads us to reject Sealey’s claim here.

1
Sealey argues that counsel’s failure to present

Tutein at sentencing was “quintessential deficient
attorney performance” and that “[r]easonable
capital defense counsel would have made certain
that their witness arrived sufficiently in advance
of the proceedings.” As to prejudice, Sealey
presented the following testimony of a juror from
his trial: “I was surprised they didn’t get just one
relative, or a friend, or somebody, to get up and
say, this person is somebody I care about, please
don’t kill him. I was waiting for somebody to say
that and it would have made a difference to me.”
Although the state court dismissed Tutein’s
testimony as “neither compelling nor mitigating
for [Sealey’s] crimes,” Sealey contends that he
“need only show a reasonable probability that at
least one juror may have been swayed to exercise
mercy,” not that the “unpresented evidence ex-
plains or lessens the brutality of the crime.”
Sealey asserts that Tutein would have appeared
credible to the jury—because he is a deputy
marshal for the Superior Court of the Virgin
Islands—and that his testimony would have made
a difference.

2
Even if counsel’s performance was defi-

cient—an issue that we needn’t decide—Sealey
cannot prove that he was prejudiced at sentencing
by counsel’s failure to present Tutein. While
prejudice can be proven if “there is a reasonable
probability that at least one juror would have
struck a different balance,” see Wiggins v. Smith,
539 U.S. 510, 537 (2003) [16 Fla. L. Weekly Fed.
S459a], the state court reasonably concluded that
no juror would have been swayed by Tutein’s
weak testimony. Although Sealey put forward the
affidavit of a juror from his trial suggesting that

testimony from his family would have made a
difference, the assessment of prejudice does “not
depend on the idiosyncrasies of the particular
decisionmaker.” Strickland, 466 U.S. at 695.
Rather, the inquiry under Strickland is an objec-
tive one. Id.; see also Williams v. Allen, 542 F.3d
1326, 1345 (11th Cir. 2008) [21 Fla. L. Weekly
Fed. C1103a] (“The [Supreme] Court made clear
[in Strickland] that the assessment [of prejudice]
should be based on an objective standard that
presumes a reasonable decisionmaker.”).

When assessing prejudice under Strickland,
courts “reweigh the evidence in aggravation
against the totality of available mitigating evi-
dence,” Wiggins, 539 U.S. at 534, which appears
to be exactly what the state habeas court did here.
The state court acknowledged that most of
Tutein’s testimony was about Sealey’s father, and
the only testimony regarding Sealey was that “he
was loud and always laughing and once discour-
aged [Tutein] from fighting” and that Sealey was
a “good uncle” who was “always nice to
[Tutein].” The court also considered Roberto’s
testimony that Tutein “was going to say a few
kind words but there wasn’t a lot of depth to” his
testimony because Tutein hadn’t spent a signifi-
cant amount of time with Sealey. Against Tutein’s
relatively thin testimony, the state court weighed
the “brutal torture and murder of Mr. and Mrs.
Tubner,” and had before it the other aggravating
evidence presented at sentencing—Sealey’s
implication in another murder, an allegation of
rape, and Sealey’s misconduct and violence in
prison. See supra at 9-10, 32-33. Sealey cannot
show that “no fairminded jurist” would have done
as the state habeas court did in denying his claim.
See Raulerson, 928 F.3d at 995-96 (quotation
omitted); see also Morrow, 886 F.3d at 1152
(holding that the state court “reasonably con-
cluded” that the petitioner’s “new evidence would
not have shifted ‘the balance of aggravating and
mitigating circumstances’ ” (quoting Strickland,
466 U.S. at 695)).

Accordingly, the state court’s decision that
Sealey suffered no prejudice as a result of his
counsel’s failure to present Tutein was not con-
trary to or an unreasonable application of clearly
established federal law.

C
Sealey next asserts that his counsel were

ineffective in failing to discover and present other
evidence pertaining to his background. The state
habeas court detailed the steps that counsel took to
investigate Sealey’s childhood—including their
trip to St. Croix—and concluded that counsel
weren’t ineffective. The court wasn’t persuaded
by the additional affidavits produced on habeas
from persons who said that they would have
testified on Sealey’s behalf. It noted that some
affidavit evidence was contradictory, and some
was aggravating. The court further stated that
“none of the affiants state [that Sealey] was
abused or mistreated nor do they state [that
Sealey’s] needs of food, clothing, shelter or even
love were neglected.”

The state court decided some parts of this
challenge on Strickland’s deficiency prong and
others on both the deficiency and prejudice

prongs.8 Under § 2254(d), we defer only to deter-
minations actually made by the state court and
otherwise conduct de novo review. See Rompilla
v. Beard, 545 U.S. 374, 390 (2005) [18 Fla. L.
Weekly Fed. S419a] (reviewing the prejudice
prong de novo because the state court didn’t reach
it). We conclude that we needn’t parse the state
court’s sub-holdings because, even under de novo
review, Sealey has not shown that he was preju-
diced by his counsel’s failure to discover or
present this background evidence.

1
Sealey argues that, although the state habeas

court recited the steps that defense counsel took in
investigating his background, it failed to acknowl-
edge his argument that counsel didn’t follow
through by presenting the evidence at sentencing
or by obtaining additional witness testimony. He
points out that no matter how thorough counsel’s
investigation was, there’s no disputing that it
netted just a few documents and photos, which
were simply entered as exhibits and went unex-
plained by defense counsel. Sealey asserts that
counsel failed to gather and present evidence
about his life that a jury could find mitigating,
such as his difficult childbirth, his stutter, his
“chaotic” move from the Virgin Islands to the
Bronx, and his incarceration in difficult prison
conditions. Additionally, Sealey contends that he
has family, friends, and former teachers that
would have testified on his behalf had they been
located and asked. To show that such evidence
and witnesses would have made a difference,
Sealey again cites the testimony of jurors who
said that they were waiting for the defense to
provide insight into Sealey’s life and background.

2
When considering prejudice, the “issue is

whether there is a reasonable probability that,
absent the errors, the sentencer . . . would have
concluded that the balance of aggravating and
mitigating circumstances did not warrant death.”
Johnson, 643 F.3d at 935 (alteration in original)
(quotation omitted). We conclude that the back-
ground evidence presented during the state habeas
proceedings wouldn’t have tilted the aggravating-
mitigating balance away from the death penalty.
On the contrary, and as the state habeas court
acknowledged, much of the evidence produced
was contradictory and possibly even aggravating.

What little mitigating evidence could be
gleaned in the affidavits wouldn’t have altered the
outcome at Sealey’s sentencing. It suggests, at
most, that Sealey’s childhood was “chaotic,” that
his parents were unstable and emotionally absent,
that Sealey had a learning disability and stutter,
that he was moved from St. Croix to New York as
a pre-teen, and that he was incarcerated as a
juvenile in an adult prison. This isn’t nearly as
extreme as the troubled childhoods of petitioners
in other cases in which prejudice was found and
relief was granted. In Wiggins v. Smith, for exam-
ple, the Supreme Court recognized that the miti-
gating evidence that went unpresented was “pow-
erful”:
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[The petitioner] experienced severe privation
and abuse in the first six years of his life while
in the custody of his alcoholic, absentee
mother. He suffered physical torment, sexual
molestation, and repeated rape during his
subsequent years in foster care. The time [the
petitioner] spent homeless, along with his
diminished mental capacities, further augment
his mitigation case.

539 U.S. at 534-35. The Supreme Court held that
if this mitigating evidence had been presented at
the petitioner’s trial, “there [was] a reasonable
probability that [the jury] would have returned
with a different sentence.” Id. at 536; see also
Williams, 529 U.S. at 395-96 (describing the
petitioner’s childhood as “nightmarish” because
he suffered severe and repeated beatings, was
committed to the custody of social services, spent
time in an abusive foster home, and failed to
advance beyond sixth grade).

Some of the evidence regarding Sealey’s
background and childhood—even the evidence
that could be considered mitigating—is contradic-
tory and therefore of questionable reliability. For
example, the affiants testified (1) that Sealey’s
parents were absent and that his father “ruled
the[ ] house with fear,” but also that his parents
did not give him any boundaries and spoiled him;
(2) that Sealey grew up in a “pretty rough” neigh-
borhood, but also that it was full of “middle class
families”; (3) that Sealey struggled in school and
suffered from a stutter, but also that he was a good
athlete, popular, and intimidating; and (4) that
Sealey was a follower, but also that he was big for
his age and stood up for other children.

Further—and worse for Sealey’s prejudice
argument—much of the evidence presented in the
affidavits could be considered aggravating. For
example, the affidavits state that, in St. Croix,
Sealey often committed petty crime, especially
theft and vandalism, that he sold drugs, and that
his father paid off the police so that they would
look the other way. An affidavit from Doris
Walton—a friend of Pauline Corbitt, Sealey’s
half-sister—explains that Sealey blew through
thousands of dollars given to him by his family
(through Walton, as the family’s contact in At-
lanta) and, at one point, came into her office
unannounced, placed a bag of marijuana on her
desk (putting her job at risk), and laughed. Most
seriously, several witnesses testified about
Sealey’s supposed participation in a robbery and
shooting in the Virgin Islands.

In conclusion, there isn’t a reasonable proba-
bility that Sealey’s sentence would have been
different if this background evidence was pre-
sented. See Strickland, 466 U.S. at 694 (“A rea-
sonable probability is a probability sufficient to
undermine confidence in the outcome.”). Even
under de novo review, we conclude that Sealey
was not prejudiced.

D
Sealey next argues that counsel were ineffec-

tive in failing to present the results of Sherry
Tubner’s polygraph test during the sentencing
phase. Part of defense counsel’s “residual doubt”
strategy was to suggest that Sherry Tubner—Mr.

Tubner’s daughter—was responsible for the
murders. The results of a polygraph test indicated
that Sherry had lied when asked whether she was
involved with the Tubners’ deaths. Defense
counsel “tried 16 ways from Sunday” to get the
polygraph admitted during the guilt phase, but it
was deemed inadmissible by the state trial court.
Counsel didn’t attempt to admit it during the
sentencing phase, which Sealey challenges as
ineffective assistance.

The state habeas court rejected Sealey’s argu-
ment for two reasons—one legal and one factual.9

As a legal matter, the court held that counsel
didn’t perform deficiently in not attempting to
admit the polygraph evidence at sentencing
because, at the time of Sealey’s trial, “polygraph
results were inadmissible during the
guilt/innocence phase and there was no precedent
that allowed for their admission during the sen-
tencing phase.” The court cited Baxter v. Kemp—
the prevailing law at the time of Sealey’s trial—in
which the Georgia Supreme Court concluded that
counsel weren’t ineffective for “failing to try to
introduce inadmissible polygraph evidence at the
sentencing phase.” 391 S.E.2d 754, 756 n.4 (Ga.
1990), overruled by Height v. State, 604 S.E.2d
796, 798 (Ga. 2004). Although the Georgia
Supreme Court held—after Sealey’s trial—that
polygraph results could be admitted at sentencing,
see Height, 604 S.E.2d at 798, the state habeas
court reasoned that Sealey’s lawyers weren’t
required to predict developments in the law.

As a factual matter, the court also found that
the polygraph was of questionable reliability
because the report of Sealey’s own expert, Walter
Maddox, stated that Sherry might not have actu-
ally been lying. Thus, the court held that the
evidence “would have, at the least been unreli-
able, and at the worst could have further incul-
pated [Sealey] as the person wielding the axe and
destroyed any reasonable doubt that may have
existed from the guilt/innocence phase.”10

1
Sealey challenges the state habeas court’s

legal reason for rejecting the claim, asserting that
it was never the case that, under Georgia law,
polygraph results were per se inadmissible during
the sentencing phase. Sealey contends that coun-
sel should have known that the rules of admissi-
bility at sentencing are much more generous than
during the guilt phase. Because defense counsel’s
sentencing strategy was “residual doubt,” Sealey
argues that the polygraph results were crucial to
suggest Sherry’s involvement. As to Maddox’s
report, Sealey maintains that it was privileged
work product at the time of sentencing and that,
accordingly, the state couldn’t have used it against
him.

2
The state habeas court’s determination that

Sealey’s counsel weren’t deficient was not an
unreasonable application of Strickland. Legally,
it seems to us that a plausible reading of Baxter at
the time of Sealey’s trial was that polygraph
evidence was indeed inadmissible at sentencing.
After all, Baxter held that the lawyers in that case
didn’t render ineffective assistance in “failing to

try to introduce inadmissible polygraph evidence
at the sentencing phase.” 391 S.E.2d at 756 n.4
(emphasis added). Further, in Height—the case
that overruled Baxter—the Georgia Supreme
Court held that “to the extent that Baxter v. Kemp
or any other case intimates that unstipulated
polygraph results are per se inadmissible as miti-
gation evidence, it is hereby overruled.” Height,
604 S.E.2d at 798 (citation omitted). That shows
that before Height it was, at the very least, reason-
able to interpret Baxter as precluding polygraph
results during sentencing.

Even supposing that defense counsel should
have surmised that the polygraph could be admit-
ted at sentencing, that doesn’t mean that they were
deficient in failing to seek its admission. As a
factual matter, knowing from the Maddox report
that the polygraph’s reliability was questionable,
counsel could have strategically chosen not to
present it for fear that it would be attacked and—
as the state habeas court found—end up being
more aggravating than mitigating. As counsel
must have been aware, while there was no evi-
dence tying Sherry Tubner to the crime scene,
there was physical evidence implicating Sealey—
including eyewitness testimony, the victim’s gun
and jewelry in Sealey’s motel room, and the blood
found in Sealey’s motel bathroom.

Sealey’s argument also fails because he cannot
prove prejudice. Even if the state didn’t have
access to the Maddox report, it could have chal-
lenged the reliability of the polygraph results in
some other way or pointed to the physical evi-
dence tying Sealey to the crime. Sealey has not
shown that “there is a reasonable probability that
. . . the result of the proceeding would have been
different” had the polygraph results been admit-
ted. Strickland, 466 U.S. at 694.

Thus, the state court’s determination that
counsel didn’t perform deficiently wasn’t an
unreasonable application of Strickland. More-
over, Sealey cannot show, even on de novo re-
view, that he was prejudiced.

E
The final aspect of Sealey’s ineffective-assis-

tance claim is that the state habeas court didn’t
“weigh the cumulative prejudice flowing from
each of counsel’s errors and omissions in the
sentencing phase.” Sealey contends that the
evidence that counsel failed to discover and
present at sentencing—expert testimony about his
“brain impairment,” witnesses to speak about
Sealey’s background, and the polygraph results—
taken together, would have changed the vote of at
least one juror.11

In Williams, the Supreme Court held that the
state habeas court’s “prejudice determination was
unreasonable [under Strickland] insofar as it
failed to evaluate the totality of the available
mitigation evidence—both that adduced at trial,
and the evidence adduced in the habeas proceed-
ing in reweighing it against the evidence in aggra-
vation.” 529 U.S. at 397-98. The mitigation
evidence that the petitioner there presented, in
total, “might well have influenced the jury’s
appraisal of his moral culpability.” Id. at 398. In
sum, the state habeas court in that case “failed to
accord appropriate weight to the body of mitiga-
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tion evidence available to trial counsel.” Id.
We conclude that we needn’t decide whether

the state court unreasonably applied Strickland by
failing to balance the aggravating evidence
against all available mitigating evidence because
Sealey’s argument would still fail under de novo
review. See Reese v. Sec’y, Fla. Dep’t of Corr.,
675 F.3d 1277, 1290-91 (11th Cir. 2012) [23 Fla.
L. Weekly Fed. C866a] (explaining that “we are
entitled to affirm the denial of habeas relief” by
considering a petitioner’s claim under a de novo
lens); see also McGahee v. Ala. Dep’t of Corr.,
560 F.3d 1252, 1266 (11th Cir. 2009) [21 Fla. L.
Weekly Fed. C1585a] (explaining that if “a state
court decision is an unreasonable application of
federal law under 28 U.S.C. § 2254(d),” we
perform “a de novo review of the record”). We
cannot say “that there is a reasonable probability
that, but for counsel’s unprofessional errors, the
result of the proceeding would have been differ-
ent.” Strickland, 466 U.S. at 694.

The murders of Mr. and Mrs. Tubner were
extremely brutal. Among other aggravating
circumstances, the jury found beyond a reason-
able doubt that both murders “involved the torture
of the victims, depravity of mind, and the aggra-
vated battery of the victims.” Sealey, 593 S.E.2d
at 336; see Ga. Code Ann. § 17-10-30(7). Sealey
used a fireplace poker to torture Mrs. Tubner and
bludgeoned both victims to death with an axe.
The jury also had before it the rest of the state’s
aggravation case—allegations of another murder,
an alleged rape, and misconduct and violence in
prison. See supra at 9-10, 32-33. Compared to the
aggravated nature of the case, the totality of
mitigating evidence—both the sparse evidence
that counsel presented during sentencing and the
weak, contradictory, and potentially aggravating
evidence produced on habeas—cannot lead us to
conclude that “the balance of aggravating and
mitigating circumstances did not warrant death.”
Johnson, 643 F.3d at 935 (quoting Strickland, 466
U.S. at 695) (analyzing the prejudice prong de
novo).

* * *
In sum, Sealey has not shown that his trial

counsel were constitutionally ineffective under
Strickland during the sentencing phase. We affirm
the district court’s denial of Sealey’s petition as to
his ineffective-assistance claim.

V
We next consider Sealey’s claims that the state

habeas court and district court held to be proce-
durally defaulted because Sealey didn’t raise them
on direct appeal: (1) that the trial court’s denial of
a continuance at sentencing denied him due
process and a fair trial; (2) that the death sentence
was unconstitutionally arbitrary and in violation
of Georgia’s sentencing scheme; and (3) that he
was denied his right to represent himself under
Faretta v. California, 422 U.S. 806 (1975).12

Sealey argues that he can overcome the proce-
dural default of these claims by showing his
appellate counsel were ineffective in failing to
raise them on direct appeal. Before considering
Sealey’s ineffective-assistance-of-appellate
counsel arguments, we’ll briefly summarize the

exhaustion requirement and the steps of our
procedural-default analysis.

A
For a federal court to review a claim for habeas

relief, a petitioner must “first properly raise the
federal constitutional claim in the state courts”—
i.e., exhaust it. Ward v. Hall, 592 F.3d 1144, 1156
(11th Cir. 2010) [22 Fla. L. Weekly Fed. C402a]
(citing 28 U.S.C. § 2254(b)). As relevant to
Sealey’s case, Georgia’s appeal process requires
that a petitioner seek a certificate of probable
cause to appeal to the Georgia Supreme Court;
claims not raised in an application for a certificate
of probable cause are considered unexhausted on
subsequent federal habeas review. Hittson v.
GDCP Warden, 759 F.3d 1210, 1231 & n.22
(11th Cir. 2014) [25 Fla. L. Weekly Fed. C119a];
see also Pope v. Rich, 358 F.3d 852, 854 (11th
Cir. 2004) [17 Fla. L. Weekly Fed. C210a] (per
curiam).

Relatedly, federal courts are barred from
reviewing a habeas petitioner’s claim “if a state
court rejected it on a state procedural ground.”
Henry v. Warden, Ga. Diagnostic Prison, 750
F.3d 1226, 1230 (11th Cir. 2014) [24 Fla. L.
Weekly Fed. C1297a]. Such a state-court ruling
precludes federal review of the underlying claim
so long as it “rests upon [an] ‘independent and
adequate’ state ground.”13 Judd v. Haley, 250 F.3d
1308, 1313 (11th Cir. 2001) [14 Fla. L. Weekly
Fed. C701b]. We can consider a defaulted claim,
however, if a petitioner can show (1) “cause for
the default” and (2) “actual prejudice resulting
from the alleged constitutional violation.” Ward,
592 F.3d at 1157 (citing Wainwright, 433 U.S. at
84-85).14 A petitioner can establish “cause” by
“identify[ing] ‘some objective factor external to
the defense’ that impeded his ability to raise the
claim in state court.” Henry, 750 F.3d at 1230
(quoting Murray v. Carrier, 477 U.S. 478, 488
(1986)). To establish “actual prejudice,” “a peti-
tioner must demonstrate that the errors at trial
actually and substantially disadvantaged his
defense so that he was denied fundamental fair-
ness.” Ward, 592 F.3d at 1157 (quotation omit-
ted).

A showing of ineffective assistance of appel-
late counsel in failing to raise a claim on direct
appeal can constitute “cause” so long as the inef-
fective assistance “occur[red] during a stage when
a petitioner had a constitutional right to counsel,”
Payne v. Allen, 539 F.3d 1297, 1314 (11th Cir.
2008) [21 Fla. L. Weekly Fed. C977a], and the
ineffective-assistance claim itself is “both ex-
hausted and not procedurally defaulted,” Ward,
592 F.3d at 1157 (citing Hill v. Jones, 81 F.3d
1015, 1031 (11th Cir. 1996)). No one disputes
that Sealey had a right to counsel during his state-
court trial and direct appeal. See Payne, 539 F.3d
at 1314. We also conclude that Sealey properly
exhausted15 his ineffective-assistance-of-
appellate-counsel claim because the state court
actually considered and denied it.16

B
“[T]o determine cause and prejudice, we must

ascertain whether [Sealey] has shown ineffective
appellate counsel in not timely raising” the proce-

durally defaulted claims, and “to determine
whether [Sealey] has shown ineffective appellate
counsel, we must determine whether [he] has
shown underlying meritorious . . . claims.” Id.; see
also Brown v. United States, 720 F.3d 1316, 1335
(11th Cir. 2013) [24 Fla. L. Weekly Fed. C435a]
(holding that “because there is so little merit to the
[defaulted] claim, [the petitioner] cannot demon-
strate that his appellate attorneys were ineffective
by failing to raise it on direct appeal”). As with
any ineffective-assistance claim, the Supreme
Court’s decision in Strickland governs. Smith v.
Robbins, 528 U.S. 259, 285 (2000) (stating that
Strickland applies to ineffective-assistance-of-
appellate-counsel claims); see also Edwards v.
Carpenter, 529 U.S. 446, 451 (2000) (stating that,
while “counsel’s ineffectiveness in failing prop-
erly to preserve the claim for review in state court
will suffice” as cause, “the assistance must have
been so ineffective as to violate the Federal Con-
stitution”). We have acknowledged that “[a]n
attorney is not required under the Constitution or
the Strickland standards to raise every non-frivo-
lous issue on appeal,” and that “there can be no
showing of actual prejudice from an appellate
attorney’s failure to raise a meritless claim.”
Brown, 720 F.3d at 1335.

To assess ineffectiveness, therefore, we pro-
ceed to the underlying merits of Sealey’s proce-
durally defaulted claims. We conclude that these
claims are without merit and thus, Sealey’s coun-
sel weren’t ineffective in failing to raise them on
direct appeal and he suffered no actual prejudice
as a result. He therefore cannot overcome the
default.

1
Sealey argues that the trial court’s denial of a

one-day continuance denied him due process and
a fair trial. Sealey contends that “[n]o reasonable
attorney would fail to challenge” the denial of the
continuance—which he calls “perhaps the most
consequential erroneous ruling by the trial
court”—on direct appeal.

On the continuance claim’s underlying merits,
Sealey argues that, although trial courts have
discretion to grant or deny continuances, the trial
court’s denial of a modest, one-day continuance
deprived him of due process, a fair trial, and the
effective assistance of trial counsel. Sealey relies
primarily on two cases: Morris v. Slappy, 461
U.S. 1, 11-12 (1983) (quotation omitted), for the
proposition that “an unreasoning and arbitrary
insistence upon expeditiousness in the face of a
justifiable request for delay violates the right to
the assistance of counsel”; and Powell v. Collins,
332 F.3d 376, 396 (6th Cir. 2003), for the propo-
sition that in order to succeed on this type of
claim, a habeas petitioner must show that the trial
court’s error in denying him a continuance de-
prived him of a fundamentally fair trial in viola-
tion of due process, which resulted in actual
prejudice. In Morris, the Supreme Court rejected
a habeas petitioner’s claim that the trial court
abused its discretion and violated the petitioner’s
right to counsel by denying a continuance that he
had requested because his appointed counsel was
substituted only six days before trial. 461 U.S. at
3-4. The Supreme Court held that “broad discre-
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tion must be granted trial courts on matters of
continuances; only an unreasoning and arbitrary
insistence upon expeditiousness in the face of a
justifiable request for delay violates the right to
the assistance of counsel.” Id. at 11-12 (quotation
omitted). And again, the Court ultimately found
no Sixth Amendment violation. Id. at 3.

We conclude that Sealey cannot prove that his
appellate counsel were ineffective in failing to
raise the continuance claim because it lacked
merit. The state trial court’s decision to deny the
continuance in Sealey’s case cannot be considered
“unreasoning” or “arbitrary” under Morris be-
cause the court acted within its discretion to deny
the continuance. See Van Poyck v. Fla. Dep’t of
Corr., 290 F.3d 1318, 1326 (11th Cir. 2002) [15
Fla. L. Weekly Fed. C555a] (“The decision of
whether to grant a continuance is reserved to the
sound discretion of the trial court.”). The court
engaged in a colloquy with Sealey’s lawyers in an
effort to understand why Tutein wasn’t available
and stressed that they should have been prepared
for their witness to testify.

Moreover, Sealey acknowledges that he “must
also show that the denial [of the continuance]
resulted in actual prejudice.” Br. of Petitioner at
104-05 (citing Powell, 332 F.3d at 396); see also
Van Poyck, 290 F.3d at 1326 (“[T]o establish that
a denial of a continuance was reversible error, a
defendant must show that the denial caused
specific substantial prejudice.” (quotation omit-
ted)). Had the trial court granted his request for a
continuance to allow for Tutein’s arrival, Sealey
cannot show that Tutein’s testimony would have
changed the outcome at sentencing, given the
weak nature of the testimony compared to the
heinous nature of the crimes and other aggravat-
ing circumstances. See supra at 34-36.

Because Sealey wouldn’t have succeeded on
his continuance claim had it been raised on direct
appeal, he cannot prove that his counsel were
ineffective in failing to raise it or that he suffered
actual prejudice as a result. See Brown, 720 F.3d
at 1335. Especially considering that “[j]udicial
scrutiny of counsel’s performance must be highly
deferential,” Strickland, 466 U.S. at 689, Sealey’s
counsel could have strategically decided not to
raise this claim in order to focus on others during
his direct appeal. Accordingly, Sealey cannot
overcome the procedural default of this claim.

2
As for his next defaulted claim, Sealey argues

that the death sentence was arbitrary and constitu-
tionally insufficient for essentially two reasons:
(a) the aggravating circumstances for the two
murders were consolidated, in violation of Geor-
gia’s sentencing procedures and Gregg v. Geor-
gia, 428 U.S. 153 (1976); and (b) the state trial
court found an aggravating circumstance neces-
sary to impose the death penalty, in violation of
the Sixth Amendment and Ring v. Arizona, 536
U.S. 584 (2002) [15 Fla. L. Weekly Fed. S464a].

The state habeas court determined that
Sealey’s claim was procedurally defaulted be-
cause he didn’t raise it in his direct appeal and,
alternatively, that it was without merit. The court
reasoned that Georgia’s capital-sentencing
scheme doesn’t require the jury to designate for

which murder it is imposing the death sentence
and, in any event, that at least one aggravating
circumstance was found for each murder. Because
the state court decided in the alternative to reject
the claim on the merits, we give that decision
deference under § 2254(d). See Raulerson, 928
F.3d at 1001 (holding that “a state court’s alterna-
tive holding is an adjudication on the merits” that
is reviewed “under the deferential framework set
forth in section 2254(d)(1)”).

As we will explain, because this claim is
without merit, Sealey’s counsel’s failure to raise
it cannot constitute ineffective assistance.

a
First, according to Sealey, “the jury failed to

determine the aggravating factors for each count”
and instead “improperly consolidated both deter-
minations and submitted to the trial judge one
aggravating factor determination and one sen-
tence, as opposed to two separate determinations
and two sentences, one for each count.” This,
Sealey contends, violates the Supreme Court’s
decision in Gregg because it doesn’t adhere to the
capital-sentencing procedures that the Supreme
Court approved in that case—that Georgia juries
must “identify at least one statutory aggravating
factor” for each crime before imposing the death
penalty. 428 U.S. at 206.

This also shows, Sealey argues, that the ver-
dict is arbitrary because “it did not adhere to the
unanimity requirement under Georgia’s sentenc-
ing laws.” Because the jury returned a single death
sentence without specifying as to which murder it
applied, it is possible, Sealey theorizes, that some
jurors intended to vote for a death sentence in
conjunction with the murder of Mrs. Tubner and
others in conjunction with the murder of Mr.
Tubner, with no unanimity for either offense. The
state trial court then “compounded the jury’s
error,” Sealey argues, by imposing a single death
sentence based on “Counts I and II of the indict-
ment”—i.e., the murder charges.

Contrary to Sealey’s assertion, the jury’s
findings as to aggravating circumstances distin-
guished between the two murders. Sealey ac-
knowledges that “the trial court charged the jury
to deliberate on two sentences for two murder
crimes.” While the sentencing verdict form only
asked the jury to mark whether or not aggravating
circumstances existed, and further, which penalty
it chose, another form given to the jury—titled
“Findings of Jury as to Alleged Statutory Aggra-
vating Circumstances”—clearly asked the jury to
mark whether it found each aggravating circum-
stance, as to each murder, beyond a reasonable
doubt. After the jury rendered its verdict, the
judge read aloud the jury’s findings on the statu-
tory aggravating circumstances, specifying to
which murder each applied.17 The jury therefore
clearly weighed the aggravating circumstances for
each murder separately.

Sealey’s death sentence also complied with
Georgia’s sentencing scheme. The state habeas
court acknowledged that, in Georgia, the finding
of a single statutory aggravating circumstance
renders a defendant eligible for the death penalty;
whether to impose death lies with the jury. Ga.
Code Ann. § 17-10-30(c). The jury found ten

statutory aggravating factors—five pertained to
Sealey’s murder of Mr. Tubner and five pertained
to his murder of Mrs. Tubner. Because the jury
found more than one aggravating factor for each
murder, Sealey’s death sentence doesn’t contra-
vene § 17-10-30 or Gregg.

b
Second, Sealey asserts that the trial court’s

decision—“that, when all the relevant aggravating
and mitigating factors are taken together, a death
sentence is the appropriate response to the murder
of John Tubner or Fannie Tubner”—was an
unconstitutional factual finding under the Sixth
Amendment, which prohibits a sentencing judge
(sitting without a jury) to find an aggravating
circumstance necessary to impose the death
penalty. See Ring, 536 U.S. at 609.

In Ring, the Supreme Court invalidated Ari-
zona’s sentencing scheme, which allowed a “trial
judge, sitting alone, [to] determine[ ] the presence
or absence of the aggravating factors required by
Arizona law for imposition of the death penalty.”
Id. at 588. The Court made clear in Ring that
capital defendants “are entitled to a jury determi-
nation of any fact on which the legislature condi-
tions an increase in their maximum punishment.”
Id. at 589. Here, Sealey’s sentence doesn’t run
afoul of the Sixth Amendment or Ring. It was the
jury—not the state trial judge—that found the
aggravating circumstances necessary to impose
the death penalty. The jurors were given a form on
which aggravating circumstances were found
beyond a reasonable doubt, as to each murder.
The judge read this form aloud and imposed a
death sentence based on the jury’s findings, but it
was the jurors who determined that the aggravat-
ing circumstances existed.

Because Sealey’s verdict-based claim would
not have succeeded had it been presented, Sealey
cannot show that appellate counsel were ineffec-
tive in failing to raise it or that he suffered actual
prejudice as a result. He therefore cannot over-
come the procedural default.

3
In his final procedurally defaulted claim,

Sealey argues that he was denied the right to
represent himself at trial under Faretta v. Califor-
nia, 422 U.S. 806 (1975). Sealey contends that the
trial court’s repeated admonitions and reluctance
to allow him to proceed without counsel, com-
bined with the court’s “refusal to appoint stand-by
counsel other than Beall and Roberto,” caused an
“involuntary” waiver of his right to self-represen-
tation.

In Faretta, the Supreme Court recognized a
“right of self-representation” grounded in the
Sixth Amendment right to counsel. Id. at 818.
When a defendant “insists that he wants to con-
duct his own defense,” a state may not “constitu-
tionally hale a person into its criminal courts and
there force a lawyer upon him.” Id. at 807. Be-
cause a defendant choosing to represent himself
“relinquishes, as a purely factual matter, many of
the traditional benefits associated with the right to
counsel,” a defendant “must knowingly and
intelligently” choose that course. Id. at 835 (quo-
tation omitted). “Although a defendant need not
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himself have the skill and experience of a lawyer
in order competently and intelligently to choose
self-representation, he should be made aware of
the dangers and disadvantages of self-representa-
tion, so that the record will establish that ‘he
knows what he is doing and his choice is made
with eyes open.’ ” Id. (quoting Adams v. United
States ex rel. McCann, 317 U.S. 269, 279 (1942)).

Sealey’s Faretta claim lacks merit and, ac-
cordingly, appellate counsel weren’t ineffective in
failing to raise it on direct appeal. True, Sealey
asserted his right to self-representation when he
stated “I want to represent myself,” and clarified,
“with standby counsel.” But Sealey later changed
his mind: Following the district court’s explana-
tion of the risks of self-representation, and after
conferencing with Beall and Roberto, Sealey
unambiguously said that “[w]ithout waiving my
rights to a conflict, I’d like to proceed with these
two attorneys [i.e., Beall and Roberto] as coun-
sel,” and he later clarified that he wanted them to
represent him “as trial counsel,” not standby
counsel. The state trial court’s warnings were
proper, considering that Faretta requires that a
defendant be “made aware of the dangers and
disadvantages of self-representation.” And while
the trial judge warned Sealey that he would be at
a “severe disadvantage” proceeding without a
lawyer and “strongly advise[d]” him not to repre-
sent himself, he also acknowledged that “I cannot
force lawyers upon you” and “[t]he law says you
have the right to represent yourself.”18

Sealey cannot prove that his appellate counsel
were ineffective in failing to raise this claim on
direct appeal or that he was actually prejudiced
and thus, Sealey cannot overcome the procedural
default of this claim.

* * *
In sum, because his procedurally defaulted

claims are not meritorious, Sealey cannot prove
that his appellate counsel rendered constitution-
ally ineffective assistance in failing to raise them
on direct appeal or that he suffered actual preju-
dice. He thus cannot overcome the default. Ac-
cordingly, we affirm the district court’s denial of
Sealey’s petition as to his procedurally defaulted
claims.

VI
We conclude that the district court did not err

in denying Sealey’s petition for a writ of habeas
corpus. The state habeas court’s denial of Sealey’s
ineffective-assistance-of-trial-counsel claim was
not contrary to or an unreasonable application of
Strickland or based on an unreasonable determi-
nation of the facts. As to Sealey’s procedurally
defaulted claims, we conclude that he cannot
show cause and prejudice to justify his failure to
raise the claims on direct appeal. We therefore
affirm the district court.

AFFIRMED.
))))))))))))))))))

1The state habeas court acknowledged that Beall and
Roberto both had experience with capital cases. It stated
that Beall had tried four death penalty cases and that
Roberto had been the second chair on two cases before
Sealey’s.

2In an affidavit submitted to the state habeas court,
Pauline Corbitt stated that she had told Sealey’s attor-
neys that she would come testify at Sealey’s trial but

that, when they called her to come, it was on such short
notice that she couldn’t adjust her schedule. She stated
that she “would’ve come to Atlanta to beg for [her] little
brother’s life if [she] had been given an opportunity.”
Ronald Tutein also submitted an affidavit stating that he
told Sealey’s lawyers that he would come to testify on
Sealey’s behalf. Kareem Dennis’ affidavit states that,
although Sealey’s lawyers may have wanted him to be
a character witness, he was never contacted about it after
the interview in St. Croix.

3The state and Sealey disagree about why Dr. Farrar
never conducted a full investigation. Transcripts show
that on August 2, 2002—just ten days before trial—
Beall told the trial court that Dr. Farrar had tried, but was
unable, to meet with Sealey at the jail because of the
jail’s security policies. Dr. Farrar testified during the
state habeas proceedings that he didn’t remember being
contacted by Beall regarding a follow-up examination.

4In addition to his concerns about a “conflict,”
Sealey also stated that Beall and Roberto failed to
complete an investigation that he had requested (look-
ing for a shoe on the roof of a store as possible evi-
dence). Beall explained that the requested investigation
had been completed, but nothing was found.

5In this letter, Beall stated that “[t]he primary
defense to the case [was] no longer viable” because the
district attorney had turned over to the defense a letter
written by Sealey that implicated him “in a conspiracy
to provide perjured testimony at trial.” Beall warned
Sealey that if he went to trial, the likely outcome would
be the death penalty.

6Dr. Puente explained that “[t]echnically,” under the
Diagnostic and Statistical Manual of Mental Disorders,
the diagnosis would be “dementia due to multiple
ideologies [sic],” and under the International Classifica-
tion of Diseases, “a diagnosis for head injury.” The term
“organic brain syndrome,” he said, was just “an old-
fashioned word that captures the concept.”

7Tutein also stated in an affidavit that if Sealey’s
lawyers said that Tutein couldn’t make it to testify
because he had a follow-up appointment, “that is not
true” and that he “would have been there no matter
what.”

8For example, the state habeas court decided both
that counsel weren’t deficient in failing to present the
lay witness testimony acquired during the state habeas
proceedings and that this failure didn’t prejudice Sealey.
But as to counsel’s gathering of background records,
their investigation of mitigating evidence in St. Croix,
and their decision not to interview Sealey’s mother, the
state habeas court made no determination on prejudice,
deciding the claims on deficiency instead.

9The state habeas court also seemed to suggest that,
in the alternative, this part of Sealey’s claim was barred
because the Georgia Supreme Court rejected it on direct
appeal. But on Sealey’s direct appeal, the Georgia
Supreme Court reviewed only the exclusion of the
polygraph results during the guilt phase because, as
Sealey argues, “trial counsel did not seek, and therefore
the trial court did not rule upon, their admissibility in the
penalty phase.” See Sealey, 593 S.E.2d at 339. Sealey’s
claim here, which pertains to admission of the poly-
graph during the sentencing phase, is thus properly
before us.

10Because the state court clearly held that Sealey’s
counsel didn’t perform deficiently, we give that holding
deference under § 2254(d). The parties dispute whether
the state court’s determination that the polygraph would
have been unreliable or possibly inculpatory if admitted
constitutes a holding on prejudice. We needn’t decide
that here because, even under de novo review, Sealey’s
prejudice argument fails.

11It’s unclear to us whether the state habeas court
actually decided this claim. The court did hold that one
of Sealey’s claims—that “all claims combined resulted
in an unfair trial and appeal, in violation of [Sealey’s]

constitutional rights”—failed to assert a state or federal
constitutional violation and was non-cognizable be-
cause no cumulative-error rule existed in Georgia.
Neither Sealey nor the state seem to address whether
this part of the state court’s holding affects our analysis.
In any event, we take Sealey’s argument before us to be
different—that, while the state habeas court performed
the aggravating-versus-mitigating balancing as to
Sealey’s individual ineffective-assistance claims, it
didn’t consider all the potentially mitigating evidence
together.

12“We review de novo the determination of a district
court that a habeas petitioner is procedurally barred
from raising a claim in federal court.” Henry v. Warden,
Ga. Diagnostic Prison, 750 F.3d 1226, 1230 (11th Cir.
2014) [24 Fla. L. Weekly Fed. C1297a].

13We review de novo whether a claim has been
procedurally defaulted, as it “is a mixed question of fact
and law.” Harris v. Comm’r, Ala. Dep’t of Corr., 874
F.3d 682, 688 (11th Cir. 2017) [27 Fla. L. Weekly Fed.
C320a] (quotation omitted). Sealey doesn’t seem to
dispute that the state habeas court’s ruling—that his
claims were procedurally defaulted—“rests upon
‘adequate and independent’ state grounds.” Ward, 592
F.3d at 1156 (quotation omitted); see also id. at 1176
(holding that “the state habeas court’s procedural
default ruling [applying Georgia’s procedural default
rule barring habeas review of claims not raised at trial or
on direct appeal] rested on an adequate state law
ground”). We therefore proceed to consider Sealey’s
argument that he has overcome the default.

14A petitioner can also overcome a procedural
default by showing “a fundamental miscarriage of
justice,” Holladay v. Haley, 209 F.3d 1243, 1254 (11th
Cir. 2000), but that exception isn’t at issue here.

15The state contests whether Sealey exhausted his
ineffective-assistance-of-appellate-counsel claim. To
properly exhaust an ineffective-assistance-of-appellate-
counsel claim, Sealey must have “assert[ed] this theory
of relief and transparently present[ed] the state courts
with the specific acts or omissions of his lawyers that
resulted in prejudice.” Kelley v. Sec’y for Dep’t of Corr.,
377 F.3d 1317, 1344 (11th Cir. 2004) [17 Fla. L.
Weekly Fed. C804a]. Even though Sealey didn’t
develop his ineffective-assistance-of-appellate-counsel
claim as well as he could have, we conclude that the
claim is exhausted because the state habeas court “had
an opportunity to address [Sealey’s] claim[ ] in the first
instance when it rejected the merits of his [ineffective-
assistance-of-appellate-counsel] claim.” Holland v.
Florida, 775 F.3d 1294, 1316 (11th Cir. 2014) [25 Fla.
L. Weekly Fed. C730a] (quotation omitted); see also
Sandstrom v. Butterworth, 738 F.2d 1200, 1206 (11th
Cir. 1984) (“There is no better evidence of exhaustion
than a state court’s actual consideration of the relevant
constitutional issue.”).

16The state habeas court held that Sealey “failed to
present any evidence” to support his ineffective-
assistance-of-appellate-counsel claim and that Beall
spent a “considerable amount of time, 207 hours,
preparing” for Sealey’s motion for a new trial and direct
appeal. Whether the state court’s decision concerning
the ineffective-assistance-of-appellate-counsel claim
receives deference under § 2254(d) within this proce-
dural default analysis is an issue that has divided courts.
Compare Visciotti v. Martel, 862 F.3d 749, 768-69 (9th
Cir. 2016) (noting the disagreement among circuits and
deciding to review the ineffective-assistance claim
within the procedural default context de novo), with
Richardson v. Lemke, 745 F.3d 258, 273 (7th Cir. 2014)
(“In our circuit, when we review a state court’s resolu-
tion of an ineffective assistance claim in the cause-and-
prejudice context, we apply the same deferential stan-
dard as we would when reviewing the claim on its own
merits.”). We needn’t address the conflict here because
even under de novo review, Sealey’s ineffective-
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assistance-of-appellate-counsel claim fails.
17The court also polled the jurors and confirmed that

each chose to impose the death penalty.
18The trial judge went on to say: “I guess it’s sort of

like I have the right to operate on my own foot if I want
to. You can do it. It might not be the smartest thing
you’ve ever done in your life . . . but you have the right
to do that. I don’t think you should, but it’s your deci-
sion.” Although the judge might have been forceful in
suggesting that Sealey shouldn’t represent himself, he
plainly gave Sealey a choice. The judge’s warnings do
not rise to the level of rendering Sealey’s waiver
“involuntary.”

*        *        *

Aliens—Removal—Conviction of aggravated
felony—Board of Immigration Appeals cor-
rectly determined the Florida conviction for
aggravated battery is an aggravated felony
that makes alien ineligible for relief from
removal—Prior conviction for aggravated
battery qualified as a crime of violence under
elements clause as it involved use, attempted
use, or threatened use of violent physical force,
and alien’s lengthy sentence of at least one year
made his crime of violence an aggravated
felony—Petition for review of denial of relief
from removal denied—Deferred removal—
Appellate court lacks jurisdiction to review
argument regarding alien’s application for
deferral of removal where he failed to exhaust
his administrative remedies by declining to
raise the issue before the Board
ALBAN LUKAJ, Petitioner, v. U.S. ATTORNEY GEN-
ERAL, Respondent. 11th Circuit. Case No. 19-13073. Non-
Argument Calendar. March 30, 2020. Petition for Review of a
Decision of the Board of Immigration Appeals (Agency No.
A070-449-510).

(Before WILLIAM PRYOR, LAGOA and
HULL, Circuit Judges.)

(WILLIAM PRYOR, Circuit Judge.) Alban
Lukaj, a native and citizen of Albania, petitions
this Court a second time to review the final order
of removal of the Board of Immigration Appeals.
We granted in part Lukaj’s first petition, which
challenged the classification of his prior convic-
tion for aggravated battery with a firearm, Fla.
Stat. § 784.045(1)(a), as an aggravated felony, 8
U.S.C. §§ 1101(a)(43)(F), 1227(a)(2)(A)(iii),
under the residual clause of the definition of a
crime of violence, 18 U.S.C. § 16(b). Based on the
holding in Sessions v. Dimaya, 138 S. Ct. 1204,
1210 (2018) [27 Fla. L. Weekly Fed. S161a], that
section 16(b) is void for vagueness, we granted
Lukaj’s petition and remanded to the Board.
Lukaj v. U.S. Att’y Gen., 763 F. App’x 826, 829-
30 (11th Cir. 2019). On remand, the Board classi-
fied Lukaj’s prior conviction as an aggravated
felony under the elements clause of the definition
of a crime of violence, 18 U.S.C. § 16(a).

We deny in part and dismiss in part Lukaj’s
second petition. Lukaj argues in part that the
Florida statute defining aggravated battery is
indivisible and that the offense does not constitute
a crime of violence, but his arguments are fore-
closed by United States v. Vereen, 920 F.3d 1300,
1313-14 (11th Cir. 2019) [27 Fla. L. Weekly Fed.
C1831a], cert. denied, No. 19-6405 (U.S. Mar. 2,
2020), and Turner v. Warden Coleman FCI

(Medium), 709 F.3d 1328, 1341 (11th Cir. 2013)
[24 Fla. L. Weekly Fed. C77a], abrogated on
other grounds as recognized by United States v.
Hill, 799 F.3d 1318, 1321 n.1 (11th Cir. 2015) [25
Fla. L. Weekly Fed. C1549a]. Lukaj also argues
that the Board should review his application for
deferral of removal, but we lack jurisdiction over
this argument because Lukaj failed to challenge
the denial of his application in his appeal to the
Board. See 8 U.S.C. § 1252(d)(1); Amaya-
Artunduaga v. U.S. Att’y Gen., 463 F.3d 1247,
1251 (11th Cir. 2006) [19 Fla. L. Weekly Fed.
C1052a].

I. BACKGROUND
Lukaj was admitted to the United States as a

refugee and later became a lawful permanent
resident. In 2015, the Department of Homeland
Security charged Lukaj as removable based on his
convictions for violating or conspiring to violate
a law relating to a controlled substance, 8 U.S.C.
§ 1227(a)(2)(B)(i); for an aggravated felony
involving illicit trafficking in a controlled sub-
stance, id. §§ 1227(a)(2)(A)(iii), 1101(a)(43)(B);
for an aggravated felony involving a crime of
violence, id. §§ 1227(a)(2)(A)(iii),
1101(a)(43)(F), and for violating a law regarding
the use, ownership, possession, or carrying of a
firearm, id. § 1227(a)(2)(C). The notice to appear
stated that Lukaj had been convicted in Florida
courts in 2009 for conspiring to traffic and for
trafficking in methylenedioxymethamphetamine,
Fla. Stat. § 893.135(1)(k)(2)(c), (5) and in 2010
for aggravated battery with a firearm, id. §§
784.045(1)(a).

Records submitted by the Department estab-
lished that Lukaj pleaded guilty to aggravated
battery. A Florida grand jury returned a six-count
indictment against Lukaj that charged, in Count I,
that he “with a premeditated design to effect the
death of Ryan M. Lemien . . . did attempt to
unlawfully kill [him] by shooting at him, and
during the commission of the . . . Attempted
Murder in the First Degree, . . . LUKAJ did carry,
display, use, threaten to use, or attempt to use a
firearm and did actually possess and discharge a
firearm.” (R. 1276) Lukaj agreed to plead guilty to
aggravated battery while actually possessing a
firearm under sections “784.045(1)(a) and
775.087(2)(a)1” of the Florida Statutes as a
“lesser-included offense of Count I, . . . [and to
serve] a 10 year minimum mandatory” and, in
exchange, “[t]he state . . . N[ol] P[rossed] all
remaining counts” against him. (R. 1285)

Lukaj admitted the fact of his prior convic-
tions, and an immigration judge found those
convictions constituted grounds for removal. The
immigration judge also advised Lukaj that his
conviction for aggravated battery constituted an
aggravated felony that made him ineligible for
asylum, cancellation of removal, and withholding
of removal. See 8 U.S.C. §§ 1158(b)(2)(A)(ii),
1158(b)(2)(B)(i), 1229b(b)(1)(C),
1231(b)(3)(B)(ii). Later, Lukaj applied for defer-
ral of removal under the United Nations Conven-
tion Against Torture and Other Cruel, Inhuman,
or Degrading Treatment or Punishment, 8 C.F.R.
§ 1208.17, and objected to the classification of his
conviction for aggravated battery as an aggra-

vated felony. The immigration judge scheduled a
hearing on Lukaj’s application for deferral of
removal.

During Lukaj’s removal hearing, the immigra-
tion judge overruled his objection to classifying
his conviction for aggravated battery as an aggra-
vated felony and then requested argument on his
application for deferral of removal. Lukaj’s
attorney was unprepared to address deferral and
moved for a continuance, but the immigration
judge denied the motion and took a 15-minute
recess.

When the hearing resumed, Lukaj’s attorney
stated, “We’re not going to go forward on the
deferral” and “[w]e’re going to take an appeal,”
and then she moved, unsuccessfully, for the
immigration judge to recuse. Lukaj’s attorney
also stated that she was “not going to withdraw
[the application for deferral of removal] per se,”
and she refused to “proceed until we take an
appeal to the BIA, on the denial of the motion for
a continuance and the denial of the recusal.”

The immigration judge denied Lukaj’s appli-
cation for deferral of removal “for failure to meet
his burden of proof.” Before adjourning the
hearing, the immigration judge asked, to “make it
clear for the record, . . . [whether Lukaj was]
pursuing the deferral of removal application,” and
his attorney responded, “Not now.”

The immigration judge denied Lukaj’s appli-
cations for immigration relief and ordered him
removed him to Albania. The immigration judge
classified Lukaj’s prior convictions for conspiring
to traffic and for trafficking in methylenedioxy-
methamphetamine, Fla. Stat. §
893.135(1)(k)(2)(c), (5), as aggravated felonies.
8 U.S.C. §§ 1101(a)(43)(B), 1227(a)(2)(A)(iii).
The immigration judge also classified Lukaj’s
prior conviction for aggravated battery as an
aggravated felony, id. §§ 1101(a)(43)(F),
1227(a)(2)(A)(iii), under the residual clause of the
definition of a crime of violence, 18 U.S.C. §
16(b), but not under its elements clause, id. §
16(a). The immigration judge determined that
Lukaj’s three aggravated felonies made him
ineligible for cancellation of removal, see 8
U.S.C. § 1229b(a)(3), and were particularly
serious crimes that barred him from obtaining
asylum, see id. § 1158(b)(2)(A)(ii), (b)(2)(B)(i).
Because, “for purposes of removal, an aggravated
felony which incurs an aggregate term of impris-
onment of at least five years is a per se” particu-
larly serious crime, the immigration judge also
determined that Lukaj’s ten-year sentence for
aggravated battery made him ineligible for with-
holding of removal. See 8 C.F.R. § 1208.16(d)(2).
And the immigration judge denied Lukaj’s appli-
cation for deferral of removal for failure to prove
he suffered past torture that “evinc[ed] a likeli-
hood of future torture” and “to show that public
officials would inflict or acquiesce to torture at his
expense.” See id. § 1208.18(a)(7).

Lukaj appealed to the Board, and the Depart-
ment moved for summary affirmance. The Board
dismissed Lukaj’s appeal. It “conclude[d] that
[Lukaj’s] 2010 Florida conviction for aggravated
battery [was] an aggravated felony that render[ed]
him ineligible for asylum, cancellation of re-
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moval, and withholding of removal” because the
conviction “qualifie[d] categorically as a crime of
violence under 18 U.S.C. § 16(b) . . . .” The Board
“express[ed] no present opinion as to whether
[Lukaj’s] 2009 conviction[s] [were] also for an
aggravated felony . . . .” The Board also declined
to review the denial of Lukaj’s application for
deferral of removal because his “appeal [did] not
challenge that aspect of the Immigration Judge’s
decision . . . .”

Lukaj petitioned for review and we stayed
briefing until the Supreme Court decided Dimaya.
Lukaj, 763 F. App’x at 827. After “Dimaya de-
clared void for vagueness the statutory provision
used to classify Lukaj’s conviction as an aggra-
vated felony, we grant[ed] the part of his petition
that challenge[d] the denial of his applications for
asylum, withholding of removal, and cancellation
of removal.” Id. at 829. We remanded for the
Board to decide how to classify Lukaj’s convic-
tion for aggravated battery and to determine
whether he was eligible for relief from removal.
Id. at 830.

On remand, Lukaj moved the Board to remand
to the immigration judge, but the Board denied the
motion and dismissed his appeal. The Board
determined that “it would be inappropriate . . . to
remand the matter for further removal hearings
because [Lukaj’s] eligibility for relief from re-
moval turn[ed] entirely on a question of law that
[it] review[ed] de novo—i.e., whether he has
sustained a disqualifying ‘aggravated felony’
conviction.” The Board “expressly reaffirm[ed]
that [Lukaj] [was] removable from the United
States” and “conclud[ed] that [his prior conviction
for] aggravated battery under section 784.045(1)
of the Florida Statutes (even considered without
the section 775.087(2) firearm enhancement)
qualifie[d] categorically as a crime of violence
under 18 U.S.C. § 16(a).” That conclusion, the
Board stated, was dictated by our holdings in
Vereen, 920 F.3d at 1313, and Turner, 709 F.3d at
1341, that section 784.045(1) “qualifies as a
violent felony under the elements clause” of the
Armed Career Criminal Act and the “virtually
identical” language of the elements clause in the
Act, 18 U.S.C. § 924(e)(2)(B)(i), and in the statute
defining a crime of violence, id. § 16(a). The
Board affirmed the findings of the immigration
judge that Lukaj’s conviction for the aggravated
felony of aggravated battery made him ineligible
for asylum and cancellation of removal and that
his sentence to ten years of imprisonment for his
aggravated felony made him ineligible for with-
holding of removal. See 8 U.S.C. §§
1158(b)(2)(A)(ii), 1158(b)(2)(B)(i),
1229b(b)(1)(C), 1231(b)(3)(B)(ii).

II. STANDARD OF REVIEW
“We review the decision of the Board and the

decision of the Immigration Judge to the extent
that the Board expressly adopted the opinion of
the Immigration Judge.” Ayala v. U.S. Att’y Gen.,
605 F.3d 941, 947-48 (11th Cir. 2010) [22 Fla. L.
Weekly Fed. C759a] (internal quotation marks
omitted). We “review[ ] de novo questions of law,
including whether a conviction qualifies as an
aggravated felony” under the Immigration and
Nationality Act. Choizilme v. U.S. Att’y Gen., 886

F.3d 1016, 1022 (11th Cir. 2018) [27 Fla. L.
Weekly Fed. C779a], cert. denied sub nom.
Choizilme v. Whitaker, 139 S. Ct. 863 (2019).

III. DISCUSSION
Lukaj makes two arguments in his second

petition. First, Lukaj argues that section
784.045(1) of the Florida Statutes is indivisible
and lacks the requirement of physical force neces-
sary to satisfy the elements clause in the definition
of a crime of violence, 18 U.S.C. § 16(a). Second,
Lukaj argues that, even if his conviction qualifies
as an aggravated felony, we should remand for the
Board to consider his application for deferral of
removal.

A. The Board Correctly Determined that
Lukaj’s Conviction for Aggravated Battery
Is an Aggravated Felony that Makes Him

Ineligible for Relief from Removal.
An alien convicted of an aggravated felony is

removable, 8 U.S.C. § 1227(a)(2)(A)(iii), and
ineligible for asylum, cancellation of removal,
and withholding of removal, id. §§
1158(b)(2)(A)(ii), 1158(b)(2)(B)(i),
1229b(b)(1)(C), 1231(b)(3)(B)(ii). The Immigra-
tion and Nationality Act defines an aggravated
felony as including “a crime of violence (as
defined in section 16 of Title 18 . . .) for which the
term of imprisonment [is] at least one year.” Id. §
1101(a)(43)(F). Because the Supreme Court
struck as void for vagueness the residual clause of
the definition of crime of violence in Dimaya, 138
S. Ct. at 1210, for a crime of violence to count as
an aggravated felony, the alien’s offense must
“ha[ve] as an element the use, attempted use, or
threatened use of physical force against the person
or property of another.” 18 U.S.C. § 16(a).

We examine the statute of conviction to deter-
mine whether an offense qualifies as a crime of
violence. In the ordinary case, we apply a categor-
ical approach under which we consider “how the
law defines the offense,” Welch v. United States,
136 S. Ct. 1257, 1262 (2016) [26 Fla. L. Weekly
Fed. S77a], and “presume that the conviction
rested upon nothing more than the least of the acts
criminalized,” Moncrieffe v. Holder, 569 U.S.
184, 190-91 (2013) [24 Fla. L. Weekly Fed.
S160a] (alteration adopted) (internal quotation
marks omitted). But “[w]hen the law . . . contains
statutory phrases that cover several different
generic crimes, some of which require violent
force and some of which do not, [we treat the
statute as divisible and apply] the modified cate-
gorical approach . . . to determine which statutory
phrase was the basis for the conviction . . . .”
Johnson v. United States, 559 U.S. 133, 144
(2010) [22 Fla. L. Weekly Fed. S152a] (internal
quotation marks omitted). Under the modified
categorical approach, we can consult “a limited
class of documents (for example, the indictment,
jury instructions, or plea agreement and colloquy)
to determine what crime, with what elements, [the
alien] was convicted of.” Mathis v. United States,
136 S. Ct. 2243, 2249 (2016) [26 Fla. L. Weekly
Fed. S315a].

The Board classified Lukaj’s conviction for
aggravated battery, Fla. Stat. § 784.045(1)(a), as
an aggravated felony. The statute in effect at the

time of Lukaj’s conviction contained alternative
elements. The statute, in relevant part, defined
aggravated battery as follows:

A person commits aggravated battery who, in
committing battery:

1. Intentionally or knowingly causes great
bodily harm, permanent disability, or perma-
nent disfigurement; or

2. Uses a deadly weapon.

Fla. Stat. § 784.045(1)(a).
Lukaj’s argument that section 784.045(1)(a) is

indivisible is foreclosed by Turner and Vereen. In
those decisions, we concluded that section
784.045(1)(a) created two distinct crimes and
then applied the modified categorical approach to
classify the defendants’ convictions as crimes of
violence. Vereen, 920 F.3d at 1313-14; Turner,
709 F.3d at 1341. The same definition of aggra-
vated battery applied to the defendants in Vereen
and Turner and to Lukaj. And it matters not that
Turner and Vereen involved a violent felony as
defined in the elements clause of the Armed
Career Criminal Act, 18 U.S.C. § 924(e)(2)(B)(i),
because that definition is virtually identical to the
definition in the elements clause for crime of
violence that is incorporated into the Immigration
and Nationality Act, 18 U.S.C. § 16(a), so the
decisions interpreting those definitions apply
interchangeably. See United States v. Gonzalez-
Lopez, 911 F.2d 542, 546 n.4 (11th Cir. 1990),
superseded on other grounds by rule as stated in
United States v. Spell, 44 F.3d 936, 939 (11th Cir.
1995).

Lukaj’s argument that aggravated battery does
not involve physical force is foreclosed by Turner
and Vereen too. In Turner, we held that both
means of committing aggravated battery under
section 784.045(1)(a) “ha[ve] as an element the
use, attempted use, or threatened use of physical
force, indeed, violent force—that is, force capable
of causing physical pain or injury to another
person.” Turner, 709 F.3d at 1341 (citation and
internal quotation marks omitted). Later, in
Vereen, we highlighted that Turner “held that a
Florida aggravated battery conviction qualifies as
a violent felony under the elements clause under
either of the first two alternatives in § 784.045.”
920 F.3d at 1313.

The records of Lukaj’s prior conviction for
aggravated battery confirm that his offense is a
crime of violence under section 16(a). Lukaj’s
plea agreement and judgment of conviction state
that he pleaded guilty to aggravated battery under
section 784.045(1)(a) as a lesser-included offense
of attempted murder. And his indictment charged
that he “did carry, display, use, threaten to use, or
attempt to use a firearm and did actually possess
and discharge a firearm.” Lukaj’s prior conviction
satisfies the elements clause of the definition of
crime of violence. See 18 U.S.C. § 16(a). And
Lukaj’s receipt of a “term of imprisonment [of] at
least one year” made his crime of violence an
aggravated felony. 8 U.S.C. § 1101(a)(43)(F).

It does not matter that the Department earlier
argued that Lukaj’s prior conviction qualified as
a crime of violence under section 16(b) and not
under section 16(a). Even if we treated its earlier
argument as a concession, we are not bound to
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accept it. See Bourdon v. U.S. Dep’t of Homeland
Sec., 940 F.3d 537, 547 n.6 (11th Cir. 2019) [28
Fla. L. Weekly Fed. C398a]. And the duty to
exhaust rests with Lukaj, not the Department. See
8 U.S.C. § 1252(d)(1) (“A court may review a
final order of removal only if . . . the alien has
exhausted all administrative remedies available to
the alien as of right[.]”). The process on remand
gave the Board “a full opportunity to consider
[Lukaj’s] claims” and “to compile a record . . . for
judicial review.” Amaya-Artunduaga, 463 F.3d at
1250 (internal quotation marks omitted).

Lukaj’s aggravated felony renders him ineligi-
ble for immigration relief. “The Attorney General
may [not] cancel removal of . . . an alien[, like
Lukaj,] who is . . . deportable from the United
States . . . [and] has been convicted of an [aggra-
vated felony] under section . . . 1227(a)(2)” of
Title 8. 8 U.S.C. § 1229b(b)(1)(C). Lukaj’s con-
viction and sentence of ten years of imprisonment
also counts as a particularly serious crime for
purposes of asylum, id. § 1158(b)(2)(A)(ii),
(b)(2)(B)(i), and of withholding of removal, id. §
1231(b)(3)(B)(ii), and makes him statutorily
ineligible for those forms of relief too.

We deny that part of Lukaj’s petition challeng-
ing the classification of his prior conviction for
aggravated battery. Lukaj’s conviction qualified
as a crime of violence as it involved the use,
attempted use, or threatened use of violent physi-
cal force. See 18 U.S.C. § 16(a). And Lukaj’s
lengthy sentence made his crime of violence an
aggravated felony. 8 U.S.C. § 1101(a)(43)(F).

B. We Lack Jurisdiction to
Review Lukaj’s Argument Regarding

His Application for Deferral of Removal.
“[A]bsent a cognizable excuse or exception,

we lack jurisdiction to consider claims that have
not been raised before the [Board].” Amaya-
Artunduaga, 463 F.3d at 1250 (internal quotation
marks omitted). In his appeal to the Board, Lukaj
declined to challenge the finding that he failed to
meet his burden of proof to qualify for deferral of
removal under the Convention. Because “the rules
are clear[that] before proceeding to federal court,
an alien must exhaust his or her administrative
remedies,” id. (alteration adopted) (quoting
Sundar v. I.N.S., 328 F.3d 1320, 1323 (11th Cir.
2003) [16 Fla. L. Weekly Fed. C551a]), we dis-
miss the part of Lukaj’s petition involving his
application for deferral of removal.

IV. CONCLUSION
We DENY Lukaj’s petition for review of the

denial of relief from removal and DISMISS his
petition for review of the denial of deferral of
removal. PETITION DENIED IN PART AND
DISMISSED IN PART.

*        *        *
Criminal law—Narcotics trafficking—Posses-
sion of firearms by convicted felon—Shackl-
ing—District court did not plainly err in
shackling defendants during jury trial—
Shackling of defendants during jury trial did
not affect defendants’ substantial rights, as
required to demonstrate plain error on appeal,
where there is no indication in trial record that

jury was aware of the shackles, records indi-
cate that defendants’ ability to participate in
trial was not affected, and there was no show-
ing that shackling of defendants impacted the
dignity of judicial process—Juror miscon-
duct—District court did not abuse its discre-
tion in addressing jury note indicating that
various jurors had concerns about their safety
and wanted to speak with the trial judge and
declining to conduct a Remmer hearing to
examine each juror where there was no evi-
dence that jury was subjected to outside influ-
ences propelling their concerns—Indictment—
Elements of offense—Knowledge—While
there was a defect in indictment with respect to
omission of mens rea element for possession of
firearm by convicted felon under Section
922(g), it did not deprive district court of juris-
diction—Plain error—Government’s failure to
prove the now-requisite mens rea element did
not constitute plain error—Error in failing to
allege element of defendants’ knowledge of
their convicted felon status was plain, but
defendants’ substantial rights were not af-
fected by defective indictment where each
defendant previously served a lengthy prison
sentence for a prior felony and stipulated to the
existence of the prior felony, demonstrating
awareness of convicted felon status—Upon
review of record, remaining arguments are
meritless and warrant no discussion
UNITED STATES OF AMERICA, Plaintiff-Appellee, v.
BERNARD MOORE, DERRICK MILLER, Defendants-
Appellants. 11th Circuit. Case No. 17-14370. March 31, 2020.
Appeals from the U.S. District Court for the Southern District
of Florida (No. 1:16-cr-20836-PCH-3).

(Before ROSENBAUM and TJOFLAT, Circuit
Judges, and PAULEY.*)

(PAULEY, District Judge.) Appellants Bernard
Moore and Derrick Miller (together, “Appel-
lants”) appeal their convictions for narcotics
trafficking and firearms possession. Appellants
argue, among other things, that: (1) the district
court erred in allowing them to be shackled during
trial; (2) the district court mishandled a jury note;
and (3) their 18 U.S.C. § 922(g) convictions
should be vacated under Rehaif v. United States,
139 S. Ct. 2191 (2019) [27 Fla. L. Weekly Fed.
S1011a]. After careful review of the record and
briefs, and with the benefit of oral argument, we
affirm Appellants’ convictions and sentences.1

I. BACKGROUND
The Drug Enforcement Agency (“DEA”) and

Federal Bureau of Investigation (“FBI”) investi-
gated Michael Fonseca and Michael Lewis for
suspected narcotics trafficking in an effort to
identify their supplier. The investigation focused
on an apartment in Miami, Florida that law en-
forcement believed was a stash house (the “Stash
House.”) On December 2, 2015, a confidential
informant conducted a controlled buy. The confi-
dential informant met Fonseca in his car. After
telling the confidential informant that he would
retrieve the heroin “from my dog,” Fonseca went
to the Stash House, where he met Miller, and both
went inside. When they emerged from the Stash

House, Fonseca returned to the confidential infor-
mant’s car and handed him a heroin sample. Law
enforcement recorded the conversations between
Fonseca and the confidential informant, and,
using surveillance footage later recovered from
the Stash House, was able to determine that
Fonseca had subsequently walked to the Stash
House before returning to the confidential infor-
mant’s car to conduct the transaction.

On January 8, 2016, DEA agents observed
Moore escorting Lewis into the Stash House and
then saw Lewis leave holding what appeared to be
a bag. When DEA agents stopped and searched
Lewis’s vehicle, they recovered heroin from two
bags on the vehicle’s floor.

On January 10, 2016, DEA agents executed a
search warrant on the Stash House. Once inside,
DEA agents discovered a security camera system
recording Appellants’ comings and goings.
Fortuitously for law enforcement, Appellants
preserved the surveillance footage depicting them
entering and leaving the Stash House, locking and
unlocking the door, carrying firearms, and patrol-
ling the perimeter. The surveillance footage
showed Appellants inside the Stash House the day
before the search. Law enforcement recovered
large amounts of narcotics, including marijuana,
hydrocodone, ethylone, heroin, powder cocaine,
and crack cocaine, as well as narcotics parapher-
nalia. During the search, DEA agents also seized
Miller’s identification cards and a loaded .357
caliber pistol with Moore’s DNA on the trigger.
Additionally, DEA agents recovered two firearms
from vehicles parked outside the Stash House: a
.45 caliber pistol similar to one depicted on sur-
veillance footage of Miller on January 6, 2016 and
a 9mm pistol with Miller’s fingerprints on its
magazine.

On November 2, 2016, Appellants were
arrested. Law enforcement searched Miller’s
residence and discovered narcotics, drug para-
phernalia, and a firearm.

The government charged Appellants with
conspiracy to distribute a controlled substance
from December 2, 2015 through January 10, 2016
in violation of 21 U.S.C. § 846 (Count 1); posses-
sion with the intent to distribute a controlled
substance on January 10, 2016 in violation of 21
U.S.C. § 841(a)(1) (Count 3); being felons in
possession of firearms on January 10, 2016 in
violation of 18 U.S.C. § 922(g) (Count 4); and
possession of firearms in furtherance of drug
trafficking on January 10, 2016 in violation of 18
U.S.C. § 924(c) (Count 5). The government also
charged Moore with possession with intent to
distribute a controlled substance on November 2,
2016 in violation of 21 U.S.C. § 841(a)(1) (Count
8). Finally, the government charged Miller with
possession with intent to distribute a controlled
substance on December 2, 2015 in violation of 21
U.S.C. § 841(a)(1) (Count 2); possession with
intent to distribute a controlled substance on
November 2, 2016 in violation of 21 U.S.C. §
841(a)(1) (Count 6); and being a felon in posses-
sion of a firearm on November 2, 2016 in viola-
tion of 18 U.S.C. § 922(g) (Count 7).

Prior to trial, Appellants stipulated that they
had prior felony convictions. During trial, Appel-
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lants were shackled. The trial record is bereft of
any explanation for this security measure. In fact,
the only reference to shackling at trial occurred
when Miller asked permission to examine a
witness himself and, outside the jury’s presence,
the district court acknowledged a logistical issue
because he was shackled. The district court re-
solved the matter by permitting Miller to question
the witness while seated at counsel table with the
assistance of his attorney.

During their deliberations, the jury sent a
number of notes seeking guidance from the dis-
trict court. Jury Note No. 6 on the second day of
deliberations posed the following request:

Honorable J. Huck,
Various members of the jury would like to
speak with you directly about their safety
upon the conclusion of the trial. Can we have
a couple of minutes to discuss this with you?

In response to that jury note, Miller’s counsel
moved for a mistrial, which the district court
denied. The government proposed that the district
court advise the jurors that there was no danger
and that they should resume their deliberations.
Appellants’ counsel requested that the district
court interview each juror who expressed safety
concerns.

After conferring with counsel, the district
court spoke with the jury foreperson:

THE COURT: I got your note. I’ve conferred
with counsel. I would be more than happy to
discuss this issue with any juror who feels that
it would be appropriate to discuss it with me
on a one-on-one basis. Bring them into the
courtroom, and we will discuss it with them.
And then we will proceed accordingly and see
what comes out.

So if I can have those people—just go back
and say, whoever wants to come out and have
that discussion, it will be just the judge and the
court reporter, and the court security officer of
course.
A JUROR: Thank you, Your Honor.

Thereafter, the district court engaged in the
following colloquy with a juror in camera:

THE COURT: All right. You indicated
that you wanted to speak to the Judge?

A JUROR: Yes.
THE COURT: What do you want to speak

to me about?
A JUROR: Because I am afraid. I don’t

know if I have to put my name on some paper
or something like that if I—no? If the decision
is not guilty—

THE COURT: I’m sorry?
A JUROR: —I’m afraid of that. I mean

guilty, sorry.
THE COURT: Okay. So have you—is

there any incident or has anybody said any-
thing to you or is there anything that’s hap-
pened outside of this courtroom that gives
you—

A JUROR: No, no, I’m afraid because if
the decision is guilty, I don’t know if the
family of the—

THE COURT: Okay. I understand. I think
I understand your concern. But has there been
any threat or any indication by some sign or

some gesture or anything of that nature or
anything outside of this courtroom that was
said to you or you did that would suggest that
you have these feelings or cause you to have
these feelings?

A JUROR: No, no, no, no, no. I just want
to know if I don’t have to put my name on
anything.

THE COURT: No.

The district court thanked the juror and asked
the court security officer to inquire whether any
other juror wished to speak with the court. A
second juror came forward and the following in
camera colloquy ensued:

THE COURT: And your foreperson has
indicated that you want to talk to the Court, to
the Judge.

A JUROR: Yeah, just was—
THE COURT: Sit down, relax, just take it

easy.
A PROSPECTIVE2 JUROR: Just was

concerned how the process goes when we
would leave the courthouse. Are we leaving at
the same time as family members are leaving?
Are our names documented on the transcripts
where someone could obtain them?

THE COURT: You are concerned about
after the case is finished?

A JUROR: Yeah.
THE COURT: We can help you with that.

That shouldn’t be an issue. That’s your con-
cern?

THE COURT: Has there been anything
specific that was said to you or any threat
made to you or any gesture made to you or
anything done in this courtroom that caused
your specific concern?

A JUROR: No.
THE COURT: And have you done any-

thing outside this courtroom that caused you
any specific concern?

A JUROR: No, but just how my mind
works is a little bit—

THE COURT: Okay. Fair enough.
A PROSPECTIVE JUROR: I’m my own

enemy.
THE COURT: We are all that way.
A JUROR: I confuse myself. You know,

things are just crazy in this world and you
don’t know.

THE COURT: That concern about leaving
at the same time, we can certainly take care of
that very easily.

A JUROR: That’s what everyone else said,
so I think we will be fine after that. Thank you
so much.

THE COURT: Will you see if there’s
anybody else in there.

A JUROR: No, I spoke for everyone.
THE COURT: Just ask them. If there is

anybody else who wants to speak to me, I will
be glad to do so.

A PROSPECTIVE JUROR: Thank you.

No other jurors came forward to speak with
the district court. The district court then summa-
rized the two in camera juror interviews for
counsel and the parties:

THE COURT: Anyway, I had the interview.

There were two jurors. I will give you my
impression. It’s not as big an issue or deal as,
frankly, I was concerned about. One expressed
an issue about leaving the courthouse after a
verdict. The other was concerned about did
she have to write—sign something or—I
didn’t ask her specifically, but I assume she
was talking about signing the verdict. She’s
not the foreperson. I asked them if there was
anything that happened in this courtroom that
would suggest there a threat, anything said to
them either in or outside of the courthouse,
any gesture made to them. They all have
denied that. I said was there anything outside
the courtroom that caused you any concern.
They all denied that. It was, I wouldn’t say
quite a nonevent, but it was about as close to
being a nonevent as one would hope would be
the case.

That’s my report to you. I would suggest
that we proceed this way, that we give them an
instruction and make it an instruction similar
to the one that was given in May Collins case
using the exact same language except I would
add some language stating the Court is further
instructing them so that it becomes a little
more definitive.

Thereafter, Appellants moved to strike those
two jurors. The district court denied their motion
and counsel then agreed on the following re-
sponse to Jury Note No. 6:

The Court and the parties agree that there is no
reason for any concern about the safety of any
juror in this case. Therefore the Court further
instructs that you should continue to deliberate
on the issues before you and should not let any
such concerns be part of your consideration in
your further deliberations.

Later that day, the jury returned a verdict. The
jury convicted both Appellants on Counts 1, 3, 4,
and 5, and Miller on Count 6. However, the jury
acquitted Moore on Count 8 and Miller on Counts
2 and 7.

The district court sentenced Moore principally
to 240 months of imprisonment and Miller princi-
pally to 142 months of imprisonment.

II. DISCUSSION

A. Shackling
Appellants argue that the district court erred in

shackling them during trial. Indeed, Appellants
assert that the district court’s failure to conduct
any hearing on the record to determine whether
that security measure was necessary constitutes
reversible error. We disagree.

We typically review a shackling determination
for abuse of discretion. United States v. Baker,
432 F.3d 1189, 1245 (11th Cir. 2005) [19 Fla. L.
Weekly Fed. C86a], abrogated on other grounds
by Davis v. Washington, 547 U.S. 813, 821
(2006) [19 Fla. L. Weekly Fed. S299a]. However,
since Appellants did not raise this issue with the
district court, we review for plain error. Puckett v.
United States, 556 U.S. 129, 135 (2009) [21 Fla.
L. Weekly Fed. S721a]; see also United States v.
Davis, 754 F.3d 278, 283 (5th Cir. 2014) (“Be-
cause Davis did not object during the bench trial
to the requirement that he stand trial handcuffed
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and shackled, our review is limited to plain er-
ror.”). Under the plain error standard, “there must
be (1) error, (2) that is plain, and (3) that affects
substantial rights. If all three conditions are met,
an appellate court may then exercise its discretion
to notice a forfeited error, but only if (4) the error
seriously affects the fairness, integrity, or public
reputation of judicial proceedings.” Baker, 432
F.3d at 1203 (citation omitted).

In Deck v. Missouri, the Supreme Court held
that the routine shackling of defendants during a
criminal trial, absent “the presence of a special
need,” was unconstitutional. 544 U.S. 622, 626
(2005) [18 Fla. L. Weekly Fed. S295a]. The
Supreme Court reasoned that shackling can (1)
affect the presumption of innocence, (2) infringe
on defendants’ ability to communicate with their
lawyers and participate in their defense, and (3)
impugn the dignity of the judicial process. Id. at
630-32. However, the Supreme Court noted that
in some circumstances, “these perils of shackling
are unavoidable.” Id. at 632. At times, district
courts oversee trials of dangerous defendants who
pose risks in courtrooms. Accordingly, the consti-
tutional due process requirement “is not absolute”
and “permits a judge, in the exercise of his or her
discretion, to take account of special circum-
stances, including security concerns, that may call
for shackling.” Id. at 633. The Supreme Court
recognized “the important need to protect the
courtroom and its occupants” and emphasized that
“any such determination must be case specific;
that is to say, it should reflect particular concerns,
say, special security needs or escape risks, related
to the defendant on trial.” Id.

Here, no such particularized determination of
the security needs was memorialized on the
record. In fact, the trial transcript contains no
reference to shackling aside from the colloquy
concerning Miller’s request to examine a witness.
Typically, a “district court is required to place the
reasons for its decision to use such measures on
the record” so that a reviewing court can properly
evaluate whether such measures were appropriate.
United States v. Durham, 287 F.3d 1297, 1304
(11th Cir. 2002) [15 Fla. L. Weekly Fed. C439a].
Here, the record offers no guidance regarding the
decision to employ physical restraints.

Deck announced that, “given their prejudicial
effect, due process does not permit the use of
visible restraints if the trial court has not taken
account of the circumstances of the particular
case.” Deck, 544 U.S. at 632 (emphasis added). It
is unclear if Deck mandates a hearing in order for
a district court to employ nonvisible restraints.
However, Appellants could not survive plain error
review regardless of whether Deck applies. Ac-
cordingly, we need not reach that question.

Any error here—if it exists—would not war-
rant reversal. To survive plain error review, “the
error must have affected the appellant’s substan-
tial rights, which in the ordinary case means he
must demonstrate that it affected the outcome of
the district court proceedings.” Puckett, 556 U.S.
at 135 (quotation marks omitted). With respect to
the first concern laid out by the Supreme Court in
Deck, there is no indication in the record that the
jury was aware of the shackles. Moreover, the jury

reached a split verdict, acquitting each of the
Appellants of at least one charge—an unlikely
outcome had the presumption of innocence been
undermined before the verdict. Regarding the
second Deck consideration, the record indicates
that Appellants’ ability to participate in the trial
was not affected. Indeed, Miller examined a
witness. As to the third Deck concern, we do not
see how shackling in this case impacted the dig-
nity of the judicial process. Shackling is permit-
ted—albeit usually with analysis on the record as
to why physical restraints are necessary. Accord-
ingly, the district court did not plainly err in
shackling Appellants.3

We admonish district courts, though, that in
the typical case, the record should reflect why
restraints are necessary. These security measures
should not be the norm, and it is not overly bur-
densome to articulate why they are needed. More-
over, a defendant would be hard-pressed to argue
error, plain or otherwise, if he or she failed to
lodge an objection to the judge’s stated justifica-
tion. Cf. Puckett, 556 U.S. 129 at 134 (“[T]he
contemporaneous-objection rule prevents a
litigant from ‘sandbagging’ the court—remaining
silent about his objection and belatedly raising the
error only if the case does not conclude in his
favor.”) (citations omitted).

B. The Jury Note
Appellants contend that the district court

mishandled the jury note. With the benefit of the
trial transcript, Appellants assert that the district
court cut off the first juror as that juror was at-
tempting to articulate certain concerns. Next,
Appellants argue that the district court provided
counsel with a misleading summary of the in
camera juror interviews. Finally, Appellants
maintain that the district court erred in failing to
conduct a Remmer hearing. We disagree with
each of these contentions.

We review a district court’s decisions regard-
ing juror misconduct for abuse of discretion.
United States v. Sammour, 816 F.3d 1328, 1336
(11th Cir. 2016) [26 Fla. L. Weekly Fed. C119a].
Appellants contend that the district court inter-
rupted the first juror, preventing that juror from
fully explaining his or her concern. However, the
juror clearly articulated a concern about names
appearing on the verdict form. The district court
responded directly to that concern, assuring the
juror that his or her name would not appear on the
verdict sheet. The juror raised nothing further.
Every indication from the transcript is that the
district court and the juror were engaged in con-
versation and may have simply been talking over
each other; often, a challenging colloquy for a
court reporter to capture.

Further, there is no evidence that the jurors’
personal safety concerns affected their impartial-
ity. Ultimately, the jury reached a split verdict. By
convicting Appellants on some counts and acquit-
ting on others, the jury carefully examined the
evidence and reached an impartial verdict. See
Skilling v. United States, 561 U.S. 358, 395
(2010) [22 Fla. L. Weekly Fed. S550a] (noting
that a split verdict suggested the jury was not
infected by outside influence); United States v.
Dominguez, 226 F.3d 1235, 1248 (11th Cir. 2000)

(“The careful weighing of evidence inherent in a
split verdict makes the verdict itself evidence that
the jury reached a reasoned conclusion free of
undue influence and did not decide the case before
the close of evidence.” (quotation marks omit-
ted)).

Appellants also take issue with how the district
court summarized its juror interviews. They
contend that the district court failed to advise
counsel that the concerns expressed by two jurors
permeated the entire jury. However, the district
court’s incomplete summary was harmless.
Having lodged an objection, Miller’s trial counsel
preserved the issue for appeal. We have the bene-
fit of reviewing the transcript of the juror inter-
views, an opportunity not afforded to Miller’s
counsel at trial. That transcript does not alter our
analysis or add value to Miller’s objection at trial.

Appellants contend that had trial counsel been
armed with this information, he would have
moved for every juror to be questioned individu-
ally. But the district court would not have been
under any obligation to conduct such an inquiry.
Indeed, interacting with jurors during delibera-
tions is a core discretionary function for trial
judges and should be exercised with great care.
Had the district court inquired further, it “could
have backfired by raising concerns in the minds of
the jurors that were not there before.” Sammour,
816 F.3d at 1339. Given the unjustified nature of
the jurors’ fears, it would not have been prudent
for the district court to lend credibility to those
concerns by questioning each juror.

Nevertheless, because the district court ac-
knowledged that it “had never encountered” a
similar situation with a deliberating jury, we
believe it would be helpful to provide guidance to
district courts on interviewing jurors in camera.
The best course of action largely follows the
procedure the district court employed here. When
learning that one or more jurors in a criminal trial
have security concerns, the district court should
confer with counsel to discuss the contours of an
in camera interview. After a district court speaks
with a juror in camera, it is entirely appropriate to
summarize its assessment of the interview on the
record for the benefit of the parties. Such a sum-
mary can often tell the parties more than a tran-
script because the judge can describe the affect of
the juror, as the district court did here when he
noted that the situation “was about as close to
being a nonevent as one would hope would be the
case.” However, to avoid the kind of skirmish
presented on this appeal, the district court can also
share the transcript of the in camera interview
with the parties. That can be done by having the
court reporter read it back to counsel. See, e.g.,
United States v. Watchmaker, 761 F.2d 1459,
1464 (11th Cir. 1985) (“A transcript of the con-
versation was prepared and was distributed to all
parties after the meeting.”). Finally, the district
court can confer with counsel and deal with any
additional applications they may wish to make.

Appellants also contend that the district court
erred in not holding a Remmer hearing to examine
each of the jurors. Due process “entitles a defen-
dant to a hearing in the trial court to ascertain
actual prejudice following an allegation of extrin-
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sic contacts with the jury.” Crowe v. Hall, 490
F.3d 840, 847 (11th Cir. 2007) [20 Fla. L. Weekly
Fed. C787a] (citing Remmer v. United States, 347
U.S. 227, 229 (1954)).

Appellants misconstrue the standard for a
Remmer hearing. A district court must conduct a
Remmer hearing when there is evidence of outside
influence. See Watchmaker, 761 F.2d at 1465
(“[T]he failure to hold a hearing constitutes an
abuse of discretion only where there is evidence
that the jury was subjected to influence by outside
sources.”). Here, there was no such evidence. The
district court inquired—and both jurors af-
firmed—that there were no outside influences
propelling their concerns. Therefore, the district
court did not abuse its discretion in addressing the
jury note and declining to conduct a Remmer
hearing.

C. Rehaif v. United States
In June 2019, after the parties fully briefed this

appeal, the Supreme Court decided Rehaif v.
United States, 139 S. Ct. 2191 (2019) [27 Fla. L.
Weekly Fed. S1011a]. There, the Supreme Court
clarified that, “in a prosecution under [18 U.S.C.]
§ 922(g) and [18 U.S.C.] § 924(a)(2), the Govern-
ment must prove both that the defendant knew he
possessed a firearm and that he knew he belonged
to the relevant category of persons barred from
possessing a firearm.” Id. at 2200.

In response to this intervening authority, the
parties filed supplemental briefs. Appellants
invoke Rehaif to challenge both the district
court’s subject matter jurisdiction and the merits.
We address both in turn, beginning with the
threshold issue of jurisdiction.

a. Jurisdictional Defect
Appellants—in an attempt to avoid the plain

error standard—argue that because their indict-
ments failed to allege their knowledge of their
felon status, the indictment failed to allege a
crime, depriving the district court of jurisdiction.
We disagree.

Federal courts are courts of limited jurisdic-
tion, imbued with the authority to hear cases and
controversies as prescribed by the Constitution or
federal statute. See U.S. Const. art. III, § 2; see
also United States v. Hudson, 11 U.S. 32, 33
(1812) (“All other Courts created by the general
Government possess no jurisdiction but what is
given them by the power that creates them, and
can be vested with none but what the power ceded
to the general Government will authorize them to
confer.”). Congress has conferred jurisdiction
over federal criminal prosecutions to the district
courts. 18 U.S.C. § 3231.

There is no dispute that the indictment failed
to allege a now-requisite mens rea element of 28
U.S.C. § 922(g). However, Appellants conflate
the lack of subject matter jurisdiction with the
failure to allege a crime. The standard for whether
an indictment sufficiently alleges a crime is not
demanding. An indictment tracking the statutory
language and stating approximately the time and
place of an alleged crime is sufficient. See United
States v. Brown, 752 F.3d 1344, 1353 (11th Cir.
2014) [24 Fla. L. Weekly Fed. C1387a].

Here, the indictment plainly meets that stan-

dard. The indictment stated, in pertinent part:
On or about January 10, 2016, in Miami-Dade
County, in the Southern District of Florida, the
defendants, DERRICK MILLER and BER-
NARD MOORE, having been previously
convicted of a crime punishable by imprison-
ment for a term exceeding one year, did know-
ingly possess a firearm and ammunition in and
affecting interstate and foreign commerce, in
violation of Title l8, United States Code,
Section 922(g)(1).

The indictment further identified the specific
firearms and corresponding ammunition Appel-
lants possessed. This tracks—and cites—the
language from 18 U.S.C. § 922(g)(1), which
states: “It shall be unlawful for any person . . . who
has been convicted in any court of, a crime pun-
ishable by imprisonment for a term exceeding one
year . . . to . . . possess in or affecting commerce,
any firearm or ammunition.”

This indictment was clearly sufficient prior to
Rehaif. While the indictment does not allege that
Appellants were aware of their status as felons at
the time they possessed the firearms, the text of 18
U.S.C. § 922(g) contains no such requirement. In
Rehaif, the Supreme Court interpreted the statu-
tory language of 18 U.S.C. § 922(g) as requiring
a defendant to have knowledge of his status.
Reading this knowledge requirement into the
statute while also holding that indictments track-
ing the statute’s text are insufficient would be
incongruous. Although the government may be
well advised to include such mens rea allegations
in future indictments, that language is not required
to establish jurisdiction.

Because there are occasions when defects in an
indictment affect subject matter jurisdiction, it is
worth delving into the distinction. Supreme Court
precedent focuses on whether the indictment
alleges “offenses against the laws of the United
States.” United States v. Williams, 341 U.S. 58,
65, (1951). The absence of an element of an
offense in an indictment is not tantamount to
failing to charge a criminal offense against the
United States. However, if the charged conduct
itself is not criminal, then an offense against the
United States has not been pled and the district
court lacks subject matter jurisdiction.

The Supreme Court has provided guidance to
lower courts regarding when defects in an indict-
ment touch subject matter jurisdiction. Indeed,
Rehaif is not the first time the Supreme Court has
read additional requirements into a statute while
an appeal was pending and subsequent jurisdic-
tional challenges arose. In United States v. Cotton,
the district court imposed a sentencing enhance-
ment based on drug quantity. 535 U.S. 625, 628
(2002) [15 Fla. L. Weekly Fed. S287a]. While
defendants’ appeal was pending, the Supreme
Court ruled that a jury must determine the amount
of drugs at issue beyond a reasonable doubt in
order for a district court to apply the sentencing
enhancement. Apprendi v. New Jersey, 530 U.S.
466, 490 (2000). Because there was no such
requirement prior to the announcement of the new
rule laid out by Apprendi, neither the district court
nor the government in Cotton asked the jury to
make such a finding. Defendants argued that

under Ex parte Bain, 121 U.S. 1 (1887), a defec-
tive indictment stripped the court of jurisdiction.
The Supreme Court explicitly rejected this argu-
ment, holding that the omission of an element
does not affect jurisdiction. Cotton, 535 U.S. at
631 (“Insofar as it held that a defective indictment
deprives a court of jurisdiction, Bain is over-
ruled.”). The Supreme Court relied on precedents
holding that indictment defects do not implicate
jurisdiction. See, e.g., Williams, 341 U.S. at 65
(holding the fact that “the indictment is defective
does not affect the jurisdiction of the trial court to
determine the case presented by the indictment.”);
Lamar v. United States, 240 U.S. 60, 65 (1916)
(“The objection that the indictment does not
charge a crime against the United States goes only
to the merits of the case.”).

The Supreme Court further commented on the
tension between the “concept of subject-matter
jurisdiction . . . [which] can never be forfeited or
waived” and the notion that “the grand jury right
can be waived.” Cotton, 535 U.S. at 630. Since
indictment can be waived, it follows that a defect
in an indictment cannot destroy subject matter
jurisdiction. As such, the Supreme Court held that
the omission of the quantity of narcotics did not
deprive the district court of jurisdiction. Id. at 631.

We have previously considered the question
of whether element omissions in an indictment
create jurisdictional defects, in the context of
guilty pleas where defendants waived non-juris-
dictional challenges. While Appellants did not
plead guilty, our decisions arising out of guilty
pleas are instructive. In United States v. Brown,
the defendant was indicted for one count of re-
ceiving counterfeit money orders under 18 U.S.C.
§ 473 and one count of knowingly importing
counterfeit money orders under 18 U.S.C. § 545.
752 F.3d at 1346. While the second count of the
indictment included a charge of knowingly violat-
ing the statute, the first did not—despite well-
established precedent requiring knowledge.
Brown pled guilty to the first count but not the
second. Later, she challenged her conviction and
sentence on the ground that the district court
lacked jurisdiction because the indictment did not
state a federal crime. Id. at 1347. In rejecting
defendant’s argument, this Court differentiated
between instances when defects in indictments
strip a court of jurisdiction and when they do not.

The lynchpin for a defect that implicates
jurisdiction is “whether the indictment charged
the defendant with a criminal ‘offense[ ] against
the laws of the United States.’ ” Id. at 1353 (alter-
ation in original) (quoting 18 U.S.C. § 3231). We
noted that an indictment fails this test where: “(1)
a crime . . . simply did not exist in the United
States Code; (2) [the] conduct . . . undoubtedly fell
outside the sweep of the . . . statute; and (3) a
violation of a regulation that was not intended to
be a ‘law’ for purposes of criminal liability.” Id.
(citations omitted). In other words, when the
indictment itself fails to charge a crime, the dis-
trict court lacks jurisdiction. However, while
“[t]he omission of an element may render the
indictment insufficient, . . . it does not strip the
district court of jurisdiction over the case.” Id. at
1353-54. “So long as the indictment charges the
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defendant with violating a valid federal statute as
enacted in the United States Code, it alleges an
‘offense against the laws of the United States’
and, thereby, invokes the district court’s subject-
matter jurisdiction.” Id. at 1354. Since the indict-
ment merely omitted the element, we ruled that
the district court had jurisdiction.

In Alikhani v. United States, the defendant
pled guilty to an indictment charging him with
violating executive orders and regulations forbid-
ding exports to and certain transactions with select
foreign nations. 200 F.3d 732, 733 (11th Cir.
2000). Later, Alikhani challenged his plea, argu-
ing that the indictment failed to allege he was a
U.S. person, as required by the applicable execu-
tive orders and regulations. Id. at 734. Since
Alikhani’s guilty plea siloed him to jurisdictional
challenges, he asserted this defect meant the
district court did not have jurisdiction. Id. But we
rejected that argument and held that the indict-
ment’s alleged defects, “even if meritorious,
would not implicate the district court’s subject-
matter jurisdiction.” Id.

We reasoned that “[s]ubject-matter jurisdic-
tion defines the court’s authority to hear a given
type of case.” Id. (quotation marks omitted).
Since “Congress has provided the district courts
with jurisdiction . . . of all offenses against the
laws of the United States,” and the “indictment
charg[ed] Alikhani with violating laws of the
United States,” the district court was empowered
to hear the case. Id. at 734-35 (quotation marks
omitted). Indeed, this Court contemplated that
since the district court had jurisdiction, it could
“enter judgment upon the merits of the indict-
ment, such as dismissing the indictment on the
ground that it does not allege facts showing that
the defendant committed the charged offense.” Id.
at 735.

This Court has also dealt with similar jurisdic-
tional challenges following Apprendi. See United
States v. Sanchez, 269 F.3d 1250 (11th Cir. 2001)
[14 Fla. L. Weekly Fed. C1401a] (en banc),
abrogated on other grounds by United States v.
Duncan, 400 F.3d 1297 (11th Cir. 2005) [18 Fla.
L. Weekly Fed. C262a]; United States v.
Cromartie, 267 F.3d 1293 (11th Cir. 2001) [14
Fla. L. Weekly Fed. C1332a]; McCoy v. United
States, 266 F.3d 1245 (11th Cir. 2001) [14 Fla. L.
Weekly Fed. C1276a]. While these decisions
predate Cotton, their reasoning is parallel. In
Sanchez, we held that “[a] jurisdictional defect
occurs only where a federal court lacks power to
adjudicate at all.” 269 F.3d at 1273. To determine
whether the federal court has the power to adjudi-
cate, this Court differentiated between indict-
ments that omitted elements and indictments
“where a defect . . . results in the indictment
charging no crime at all.” McCoy, 266 F.3d at
1253.

We explained that jurisdiction cannot be
waived, “as parties cannot confer subject matter
jurisdiction on federal courts by consent.”
Sanchez, 269 F.3d at 1274. Since Federal Rule of
Criminal Procedure 7(b) allows for a defendant to
waive prosecution by indictment, defects in the
indictment “do not go to the district court’s sub-
ject matter jurisdiction.” Id. at 1273-74. Identical

reasoning supports both our McCoy and
Cromartie decisions.

Opinions finding that defects in indictments
do not implicate jurisdiction are useful given the
factual similarities to this case. Equally instructive
are opinions where we concluded the converse—
that a defective pleading affected jurisdiction.

For example, in United States v. Peter, the
defendant pled guilty to a single count of conspir-
ing to violate the Racketeer Influenced and Cor-
rupt Organizations Act. 310 F.3d 709, 711 (11th
Cir. 2002) [15 Fla. L. Weekly Fed. C1149a]. Peter
admitted to misrepresenting license applications
he mailed to the Florida Division of Alcoholic
Beverages and Tobacco, which constituted mail
fraud under 18 U.S.C. § 1341. Id. After his plea,
the Supreme Court decided Cleveland v. United
States, where it held that “[s]tate and municipal
licenses in general . . . do not rank as ‘property,’
for purposes of § 1341.” 531 U.S. 12, 15 (2000).
Accordingly, “the facts to which Peter pled guilty
did not constitute a crime under Cleveland.”
Peter, 310 F.3d at 711.

We distinguished Peter from Cotton and our
post-Apprendi line of cases, “because [the indict-
ment] charged no crime at all.” Id. at 714 (quota-
tion marks omitted). We noted that “it is clear
under these circumstances that the Government’s
proof of the alleged conduct, no matter how
overwhelming, would have brought it no closer to
showing the crime charged than would have no
proof at all.” Id. at 715. Further, “Peter’s inno-
cence of the charged offense appears from the
very allegations made in the superseding informa-
tion, not from the omission of an allegation requi-
site to liability.” Id.

Appellants are also not the first to characterize
their Rehaif challenges as jurisdictional. In United
States v. Balde, Balde pled guilty to possessing a
firearm as an illegal alien in the United States. 943
F.3d 73, 79 (2d Cir. 2019). Days after the Second
Circuit affirmed his conviction and sentence, the
Supreme Court decided Rehaif. Like Appellants
here, Balde filed supplemental briefing challeng-
ing the jurisdiction and merits of his 18 U.S.C. §
922(g) conviction.

The Second Circuit rejected Balde’s jurisdic-
tional argument. The court reasoned that Rehaif’s
knowledge requirement “is best understood as
telling us what conduct [the statute] prohibits and
how the statute would be violated, which is ulti-
mately a merits question and not one that affects
the jurisdiction of the court to adjudicate the
case.” Id. at 90 (quotation marks omitted) (alter-
ation in original). Further, the indictment in Balde
“closely tracks the language of the statute while
including specific allegations as to the time, place
and nature of Balde’s conduct that is alleged to
constitute a violation of [18 U.S.C.] §
922(g)(5)(A).” Id. at 89.

Ultimately, the law is clear: the omission of an
element in an indictment does not deprive the
district court of subject matter jurisdiction. A
defective indictment only affects jurisdiction
when it fails to allege an offense against the
United States. So long as the conduct described in
the indictment is a criminal offense, the mere
omission of an element does not vitiate jurisdic-

tion. This principle is buttressed by the fact that
defendants can waive their right to indictment by
a grand jury and proceed on an information of the
government. Fed. R. Crim. P. 7(b). In contrast,
subject matter jurisdiction can never be waived,
and a court can raise that issue sua sponte at any
time. Fort Bend County, Texas v. Davis, 139 S.
Ct. 1843, 1849 (2019) [27 Fla. L. Weekly Fed.
S867a] (“Unlike most arguments, challenges to
subject-matter jurisdiction may be raised by the
defendant at any point in the litigation, and courts
must consider them sua sponte.” (quotation marks
omitted)).

The post-Apprendi line of cases is analogous.
While Apprendi dealt with sentencing enhance-
ments rather than the conviction itself, the under-
lying facts supporting the enhancement—or in
this case, the elements in a criminal offense—
must be alleged in the indictment and proved
beyond a reasonable doubt. See Brown, 752 F.3d
at 1351. Appellants’ challenge is effectively
identical to the challenge the Supreme Court
rejected in Cotton. A valid indictment was re-
turned by the grand jury. An intervening Supreme
Court ruling imposed a new requirement for a
conviction under the applicable statute. But, as the
Supreme Court held, that new hurdle does not
extinguish jurisdiction.

Finally, it is worth noting that the indictment
the Supreme Court evaluated in Rehaif omitted
the mens rea element. Despite an identical lacuna,
the Supreme Court vacated the conviction on the
merits without addressing subject matter jurisdic-
tion. And jurisdiction is a threshold issue the
Supreme Court would have considered. See, e.g.,
Steel Co. v. Citizens for a Better Env’t, 523 U.S.
83, 94 (1998) (“On every writ of error or appeal,
the first and fundamental question is that of juris-
diction, first, of this court, and then of the court
from which the record comes. This question the
court is bound to ask and answer for itself, even
when not otherwise suggested, and without re-
spect to the relation of the parties to it.” (quoting
Great S. Fire Proof Hotel Co. v. Jones, 177 U.S.
449, 453 (1900)). Had the defect in Rehaif—the
same defect we consider here—been jurisdic-
tional, the Supreme Court would have ruled on
that ground rather than on the merits.

Appellants also argue that the district court
lacked jurisdiction because the indictment failed
to track or cite 18 U.S.C. § 924(a)(2). Appellants
contend that Rehaif holds that 18 U.S.C. § 922(g)
is not a criminal offense, and that 18 U.S.C. §
924(a)(2) is the sole operative statute. Based on
that contention, Appellants assert that the indict-
ment failed to charge a criminal offense. But that
reading misconstrues Rehaif. The Supreme Court
neither stated nor intimated that 18 U.S.C. §
922(g) is not a criminal prohibition. Indeed, the
statute provides that “[i]t shall be unlawful for any
person” of certain delineated statuses to “possess
in or affecting commerce, any firearm or ammuni-
tion . . . .” 18 U.S.C. § 922(g) (emphasis added).
The language “it shall be unlawful” signals a
criminal prohibition. And 18 U.S.C. § 924(a)(2)
cannot stand alone as the sole criminal offense,
because it is confined to stating the penalties for
violating 18 U.S.C. § 922(g).
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Therefore, while there was a defect in the
indictment, it did not deprive the district court of
jurisdiction.

b. Plain Error
Appellants additionally challenge the merits of

their conviction in light of Rehaif. We review that
challenge for plain error. United States v. Vonn,
535 U.S. 55, 59 (2002) [15 Fla. L. Weekly Fed.
S145a]; United States v. Rahim, 431 F.3d 753,
756 (11th Cir. 2005) [19 Fla. L. Weekly Fed.
C58a] (questions of statutory interpretation raised
for the first time on appeal are reviewed for plain
error). Appellants must prove that an error oc-
curred that was both plain and that affected their
substantial rights. See United States v. Olano, 507
U.S. 725, 732 (1993). If they do so, we may, in
our discretion, correct the plain error if it “seri-
ously affect[s] the fairness, integrity, or public
reputation of judicial proceedings.” Id. (alteration
in original) (quotation marks omitted).

We may consult the entire record when con-
sidering the effect of an error on appellants’
substantial rights. United States v. Reed, 941 F.3d
1018, 1021 (11th Cir. 2019) [28 Fla. L. Weekly
Fed. C503a]; see also Olano, 507 U.S. at 734
(holding that ordinarily, for a court to correct
unpreserved error, “the error must have been
prejudicial: It must have affected the outcome of
the district court proceedings.”).

The Government concedes that the indictment
was deficient. The law at the time did not require
the Government to prove that Appellants were
aware that they were felons when they possessed
the firearms. And Appellants stipulated—for
good reason—that they were felons prior to trial.
Appellants’ stipulation rendered any evidence the
government may have sought to offer regarding
their prior convictions inadmissible. See Old
           

Chief v. United States, 519 U.S. 172, 180 (1997).
As such, there is no evidence in the record from
which the jury could have found Appellants knew
of their felon status at the time they possessed the
firearms. Accordingly, the error is plain.

However, it is inconceivable—much less “a
reasonable probability”—that Appellants can
show “that, but for the error, the outcome of the
proceeding would have been different.” Molina-
Martinez v. United States, 136 S. Ct. 1338, 1343
(2016) [26 Fla. L. Weekly Fed. S94a] (quotation
marks omitted). Analyzing the probability of an
outcome under different circumstances is a chal-
lenging endeavor because one has the benefit of
hindsight. But the peculiar facts presented here
mitigate our burden. Both Appellants previously
served lengthy sentences for felony convictions.
More notably, both Appellants were previously
convicted of violating 18 U.S.C. § 922(g), the
very statute at issue here. Moore and Miller were
sentenced to 92 and 57 months, respectively, for
those convictions. Remarkably, Moore even bears
a tattoo of the number 92 on his left arm, repre-
senting the length of his previous sentence. It is
also telling that both Appellants stipulated to their
prior felonies, presumably to keep the jury from
hearing any details of those convictions. Thus, the
record clearly establishes that both Appellants
knew they were felons.

Rehaif has spawned a slew of challenges in
this Circuit. This Court examined a similar issue
in Reed. 941 F.3d at 1022. There, we rejected
Reed’s request to set aside his 18 U.S.C. § 922(g)
conviction because his eight prior felonies and 18-
year sentence “establish[ed] that Reed knew he
was a felon [and] he cannot prove that the errors
affected his substantial rights or the fairness,
integrity, or public reputation of his trial.” Id. at
      

1022. The case at hand presents a similar scenario:
Appellants cannot establish that they were un-
aware of their felon status when they possessed
firearms due to the nature of their prior felonies.
Thus, these errors did not affect Appellants’
substantial rights.

III. CONCLUSION
The district court’s decision to shackle Appel-

lants was not plain error. Moreover, the district
court did not abuse its discretion in addressing the
jury note. With respect to the indictment’s omis-
sion of the mens rea element for Appellants’ 18
U.S.C. § 922(g) charges, we conclude that this
error did not deprive the district court of jurisdic-
tion. And the government’s failure to prove the
now-requisite mens rea element did not constitute
a plain error. Finally, upon review of the record,
we conclude that Appellants’ remaining argu-
ments are meritless and warrant no discussion.
Accordingly, we affirm the judgments of convic-
tion.
AFFIRMED.
))))))))))))))))))

*Honorable William H. Pauley III, Senior United
States District Judge for the Southern District of New
York, sitting by designation.

1We have considered the other arguments raised by
Appellants and find them meritless.

2While the transcript identifies this juror as “pro-
spective juror,” this appears to be a typographical error.

3Moreover, in circumstances such as these, if
defendants object during trial, the district court can rule
on their objection and set forth its reasoning. But by
staying silent, defendants deprive the district court of
the ability to address any concern, had they objected at
trial. Defendants should be encouraged to lodge objec-
tions in the district court, thereby clarifying issues for a
reviewing court.

*        *        *
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