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Environmental protection—Comprehensive Environmental Response,
Compensation, and Liability Act—Cleanup costs—The Montana
Supreme Court erred by holding that respondent landowners were not
potentially responsible parties under the Comprehensive Environmen-
tal Response, Compensation, and Liability Act and thus did not need
the Environmental Protection Agency’s approval to take remedial
action—The Act does not strip the Montana courts of jurisdiction over
landowners’ claim for restoration damages—Landowners are
potentially responsible parties, because arsenic and lead are hazardous
substances that have “come to be located” on the landowners’
properties, and therefore the Act requires the landowners to seek EPA
approval for their restoration plan

ATLANTIC RICHFIELD COMPANY, Petitioner v. GREGORY A. CHRISTIAN, et
al. U.S. Supreme Court. Case No. 17-1498. Argued December 3, 2019—Decided April
20, 2020. On Writ of Certiorari to the Supreme Court of Montana.

Syllabus
The Comprehensive Environmental Response, Compensation, and Liability Act, 42

U.S.C. §9601 et seq., also known as the Superfund statute, promotes “the timely
cleanup of hazardous waste sites and [ensures] that the costs of such cleanup efforts
[are] borne by those responsible for the contamination,” CTS Corp. v. Waldburger,
573 U.S. 1, 4 (internal quotation marks omitted). The Act directs the Environmental
Protection Agency to compile and annually revise a prioritized list of contaminated
sites for cleanup, known as Superfund sites, and makes responsible parties liable
for the cost of the cleanup. Before a cleanup plan is selected, a remedial investiga-
tion and feasibility study is conducted to assess the contamination and evaluate
cleanup options. Once that study begins, §122(e)(6) of the Act provides, “no
potentially responsible party may undertake any remedial action” at the site without
EPA approval. To insulate cleanup plans from collateral attack, §113(b) provides
federal district courts with “exclusive original jurisdiction over all controversies
arising under” the Act, and §113(h) then strips those courts of jurisdiction “to
review any challenges to removal or remedial action,” except in five limited
circumstances.

For nearly a century, the Anaconda Copper Smelter in Butte, Montana
contaminated an area of over 300 square miles with arsenic and lead. Over the past
35 years, EPA has worked with the current owner of the now-closed smelter,
Atlantic Richfield Company, to implement a cleanup plan for a remediation
expected to continue through 2025. A group of 98 landowners sued Atlantic
Richfield in Montana state court for common law nuisance, trespass, and strict
liability, seeking restoration damages, which Montana law requires to be spent on
property rehabilitation. The landowners’ proposed plan exceeds the measures
found necessary to protect human health and the environment by EPA. The trial
court granted summary judgment to the landowners on the issue of whether the Act
precluded their restoration damages claim and allowed the lawsuit to continue.
After granting a writ of supervisory control, the Montana Supreme Court affirmed,
rejecting Atlantic Richfield’s argument that §113 stripped the Montana courts of
jurisdiction over the landowners’ claim and concluding that the landowners were
not potentially responsible parties (or PRPs) prohibited from taking remedial action
without EPA approval under §122(e)(6).

Held:
1. This Court has jurisdiction to review the Montana Supreme Court’s decision.

To qualify as a final judgment subject to review under 28 U.S.C. §1257(a), a state
court judgment must be “an effective determination of the litigation and not of
merely interlocutory or intermediate steps therein.” Jefferson v. City of Tarrant,
522 U.S. 75, 81. Under Montana law, a supervisory writ proceeding is a self-con-
tained case, not an interlocutory appeal. Mont. Const., Art. VII, §§2(1)-(2); Mont.
Rules App. Proc. 6(6), 14(1), 14(3). Thus, the writ issued in this case is a “final
judgment” within this Court’s jurisdiction. Fisher v. District Court of Sixteenth
Judicial Dist. of Mont., 424 U.S. 382, 385, n. 7. P. 8.

2. The Act does not strip the Montana courts of jurisdiction over this lawsuit.
Section 113(b) of the Act provides that “the United States district courts shall have
exclusive original jurisdiction over all controversies arising under this chapter,” so
state courts lack jurisdiction over such actions. The use of “arising under” in
§113(b) echoes Congress’s more familiar use of that phrase in granting federal
courts jurisdiction over “all civil actions arising under the Constitution, laws, or
treaties of the United States.” 28 U.S.C. §1331. In the mine run of cases, “[a] suit
arises under the law that creates the cause of action.” American Well Works Co. v.

Layne & Bowler Co., 241 U.S. 257, 260. The landowners’ common law nuisance,
trespass, and strict liability claims arise under Montana law and not under the Act.

Atlantic Richfield mistakenly argues that §113(h)—which states that “[n]o
Federal court shall have jurisdiction under Federal law . . . to review any challenges
to removal or remedial action” selected under the Act—implicitly broadens the
scope of actions precluded from state court jurisdiction under §113(b). But §113(h)
speaks of “Federal court[s],” not state courts. There is no textual basis for Atlantic
Rich-field’s argument that Congress precluded state courts from hearing a category
of cases in §113(b) by stripping federal courts of jurisdiction over those cases in
§113(h). Often the simplest explanation is the best: Section 113(b) deprives state
courts of jurisdiction over cases “arising under” the Act—just as it says—while
§113(h) deprives federal courts of jurisdiction over certain “challenges” to
Superfund remedial actions—just as it says. Pp. 8-13.

3. The Montana Supreme Court erred by holding that the landowners were not
potentially responsible parties under the Act and thus did not need EPA approval
to take remedial action. To determine who is a potentially responsible party, the
Court looks to the list of “covered persons” in §107, the Act’s liability section,
which includes any “owner” of “a facility.” “Facility” in turn is defined to include
“any site or area where a hazardous substance has been deposited, stored, disposed
of, or placed, or otherwise come to be located.” 42 U.S.C. §9601(9)(B). Because
arsenic and lead are hazardous substances that have “come to be located” on the
landowners’ properties, the landowners are potentially responsible parties.

The landowners argue they are no longer potentially responsible parties
because the Act’s six-year limitations period for recovery of remedial costs has run,
and thus they could not be held liable in a hypothetical lawsuit. But even
“ ‘innocent’ . . . landowner[s] whose land has been contaminated by another,” and
who are thus shielded from liability by §107(b)(3)’s so-called “innocent land-
owner” or “third party” defense, “may fall within the broad definitions of PRPs in
§§107(a)(1)-(4).” United States v. Atlantic Research Corp., 551 U.S. 128, 136. The
same principle holds true for parties facing no liability because of the Act’s
limitations period.

Interpreting “potentially responsible parties” to include owners of polluted
property reflects the Act’s objective to develop a “Comprehensive Environmental
Response” to hazardous waste pollution. Section 122(e)(6) is one of several tools
in the Act that ensure the careful development of a single EPA-led cleanup effort
rather than tens of thousands of competing individual ones.

Yet under the landowners’ interpretation, property owners would be free to dig
up arsenic-infected soil and build trenches to redirect lead-contaminated
groundwater without even notifying EPA, so long as they have not been sued
within six years of commencement of the cleanup. Congress did not provide such
a fragile remedy for such a serious problem.

The landowners alternatively argue that they are not potentially responsible
parties because they did not receive the notice of settlement negotiations required
by §122(e)(1). EPA has a policy of not suing innocent homeowners for pollution
they did not cause, so it did not include the landowners in settlement negotiations.
But EPA’s nonenforcement policy does not alter the landowners’ status as
potentially responsible parties. Section 107(a) unambiguously defines potentially
responsible parties, and EPA does not have authority to alter that definition.

The landowners also argue that §122(e)(6) cannot carry the weight ascribed to
it because it is located in the section on settlement negotiations. Settlements,
however, are the heart of the Superfund statute. Section 122(a) of the Act
commands EPA to proceed by settlement “[w]henever practicable and in the public
interest . . . in order to expedite effective remedial actions and minimize litigation.”
And EPA’s efforts to negotiate settlement agreements and issue orders for cleanups
account for approximately 69% of all cleanup work currently underway. Pp. 13-21.

390 Mont. 76, 408 P. 3d 515, affirmed in part, vacated in part, and remanded.

ROBERTS, C. J., delivered the opinion of the Court, Parts I and II-A of which were
unanimous, Part II-B of which was joined by THOMAS, GINSBURG, BREYER,
SOTOMAYOR, KAGAN, GORSUCH, and KAVANAUGH, JJ., and Part III of which
was joined by GINSBURG, BREYER, ALITO, SOTOMAYOR, KAGAN, and
KAVANAUGH, JJ. ALITO, J., filed an opinion concurring in part and dissenting in
part. GORSUCH, J., filed an opinion concurring part and dissenting in part, in which
THOMAS, J., joined.

))))))))))))))))))
CHIEF JUSTICE ROBERTS delivered the opinion of the Court.
For nearly a century, the Anaconda Copper Smelter in Butte,

Montana contaminated an area of over 300 square miles with arsenic
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and lead. Over the past 35 years, the Environmental Protection
Agency has worked with the current owner of the smelter, Atlantic
Richfield Company, to implement a cleanup plan under the Compre-
hensive Environmental Response, Compensation, and Liability Act
of 1980. EPA projects that the cleanup will continue through 2025.

A group of 98 landowners sued Atlantic Richfield in Montana state
court for common law nuisance, trespass, and strict liability. Among
other remedies, the landowners sought restoration damages, which
under Montana law must be spent on rehabilitation of the property.
The landowners’ proposed restoration plan includes measures beyond
those the agency found necessary to protect human health and the
environment.

We consider whether the Act strips the Montana courts of jurisdic-
tion over the landowners’ claim for restoration damages and, if not,
whether the Act requires the landowners to seek EPA approval for
their restoration plan.

I

A
In 1980, Congress enacted the Comprehensive Environmental

Response, Compensation, and Liability Act, 94 Stat. 2767, as
amended, 42 U.S.C. §9601 et seq., also known as the Superfund
statute, to address “the serious environmental and health risks posed
by industrial pollution,” Burlington N. & S. F. R. Co. v. United States,
556 U.S. 599, 602 (2009) [21 Fla. L. Weekly Fed. S839a]. The Act
seeks “to promote the timely cleanup of hazardous waste sites and to
ensure that the costs of such cleanup efforts [are] borne by those
responsible for the contamination.” CTS Corp. v. Waldburger, 573
U.S. 1, 4 (2014) [24 Fla. L. Weekly Fed. S819a] (internal quotation
marks omitted).

The Act directs EPA to compile and annually revise a prioritized
list of contaminated sites for cleanup, commonly known as Superfund
sites. 42 U.S.C. §9605.1 EPA may clean those sites itself or compel
responsible parties to perform the cleanup. §§9604, 9606, 9615. If the
Government performs the cleanup, it may recover its costs from
responsible parties. §9607(a)(4)(A). Responsible parties are jointly
and severally liable for the full cost of the cleanup, but may seek
contribution from other responsible parties. §9613(f)(1).

Prior to selecting a cleanup plan, EPA conducts (or orders a private
party to conduct) a remedial investigation and feasibility study to
assess the contamination and evaluate cleanup options. 40 CFR
§300.430 (2019). Section 122(e)(6) of the Act provides that, once the
study begins, “no potentially responsible party may undertake any
remedial action” at the site without EPA approval. 42 U.S.C.
§9622(e)(6).

The Act prescribes extensive public consultation while a cleanup
plan is being developed. It requires an opportunity for public notice
and comment on proposed cleanup plans. §§9613(k), 9617. It requires
“substantial and meaningful involvement by each State in initiation,
development, and selection” of cleanup actions in that State.
§9621(f)(1). And, in most instances, it requires that remedial action
comply with “legally applicable or relevant and appropriate” require-
ments of state environmental law. §9621(d)(2)(A).

But once a plan is selected, the time for debate ends and the time for
action begins. To insulate cleanup plans from collateral attack,
§113(b) of the Act provides federal district courts with “exclusive
original jurisdiction over all controversies arising under” the Act, and
§113(h) then strips such courts of jurisdiction “to review any chal-
lenges to removal or remedial action,” except in five limited circum-
stances. §§9613(b), (h).

B
Between 1884 and 1902, the Anaconda Copper Mining Company

built three copper smelters 26 miles west of the mining town of Butte,

Montana. The largest one, the Washoe Smelter, featured a 585-foot
smoke stack, taller than the Washington Monument. The structure still
towers over the area today, as part of the Anaconda Smoke Stack State
Park. Together, the three smelters refined tens of millions of pounds
of copper ore mined in Butte, the “Richest Hill on Earth,” to feed
burgeoning demand for telephone wires and power lines. M. Malone,
The Battle for Butte 34 (1981). “It was hot. It was dirty. It was
dangerous. But it was a job for thousands.” Dunlap, A Dangerous Job
That Gave Life to a Town: A Look Back at the Anaconda Smelter,
Montana Standard (Aug. 8, 2018). From 1912 to 1973, Anaconda
Company payrolls totaled over $2.5 billion, compensating around
three-quarters of Montana’s work force.

Bust followed boom. By the 1970s, the falling price of copper, an
ongoing energy crisis, and the nationalization of Anaconda’s copper
mines in Chile and Mexico squeezed Anaconda. But what others saw
as an ailing relic, Atlantic Richfield saw as a turnaround opportunity,
purchasing the Anaconda Company for the discount price of $700
million. Unfortunately, Atlantic Richfield was unable to revive
Anaconda’s fortunes. By 1980 Atlantic Richfield had closed the
facility for good, and by 1984 Fortune had dubbed the purchase one
of the “Decade’s Worst Mergers.” Fisher, The Decade’s Worst
Mergers, Fortune, Apr. 30, 1984, p. 262.

Atlantic Richfield’s troubles were just beginning. After Congress
passed the Superfund statute in 1980, Atlantic Richfield faced strict
and retroactive liability for the many tons of arsenic and lead that
Anaconda had spewed across the area over the previous century. In
1983, EPA designated an area of more than 300 square miles around
the smelters as one of the inaugural Superfund sites. 48 Fed. Reg.
40667. In the 35 years since, EPA has managed an extensive cleanup
at the site, working with Atlantic Richfield to remediate more than 800
residential and commercial properties; remove 10 million cubic yards
of tailings, mine waste, and contaminated soil; cap in place 500
million cubic yards of waste over 5,000 acres; and reclaim 12,500
acres of land. EPA, Superfund Priority “Anaconda” 9 (Apr. 2018),
https://semspub.epa.gov/work/08/100003986.pdf. To date, Atlantic
Richfield estimates that it has spent roughly $450 million implement-
ing EPA’s orders.

More work remains. As of 2015, EPA’s plan anticipated cleanup
of more than 1,000 additional residential yards, re-vegetation of 7,000
acres of uplands, removal of several waste areas, and closure of
contaminated stream banks and railroad beds. Brief for United States
as Amicus Curiae 7-8 (citing EPA, Fifth Five-Year Review Report:
Anaconda Smelter Superfund Site, Anaconda-Deer Lodge County,
Montana, Table 10-1 (Sept. 25, 2015), https://semspub.epa.
gov/work/08/1549381.pdf). EPA projects that remedial work will
continue through 2025. Id., Table 10-7; Tr. of Oral Arg. 30.

C
In 2008, a group of 98 owners of property within the Superfund site

filed this lawsuit against Atlantic Richfield in Montana state court,
asserting trespass, nuisance, and strict liability claims under state
common law. The landowners sought restoration damages, among
other forms of relief.

Under Montana law, property damages are generally measured by
the “difference between the value of the property before and after the
injury, or the diminution in value.” Sunburst School Dist. No. 2 v.
Texaco, Inc., 338 Mont. 259, 269, 165 P. 3d 1079, 1086 (2007). But
“when the damaged property serves as a private residence and the
plaintiff has an interest in having the property restored, diminution in
value will not return the plaintiff to the same position as before the
tort.” Id., at 270, 165 P. 3d, at 1087. In that circumstance, the plaintiff
may seek restoration damages, even if they exceed the property’s
diminution in value. See ibid.; Restatement (Second) of Torts §929,
and Comment b (1977).
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To collect restoration damages, a plaintiff must demonstrate that
he has “reasons personal” for restoring the property and that his injury
is temporary and abatable, meaning “[t]he ability to repair [the] injury
must be more than a theoretical possibility.” Sunburst School Dist. No.
2, 338 Mont., at 269, 165 P. 3d, at 1086-1087. The injured party must
“establish that the award actually will be used for restoration.” Lampi
v. Speed, 362 Mont. 122, 130, 261 P. 3d 1000, 1006 (2011).

The landowners here propose a restoration plan that goes beyond
EPA’s own cleanup plan, which the agency had found “protective of
human health and the environment.” EPA, Community Soils Opera-
ble Unit, Record of Decision (1996), App. 62. See also 42 U.S.C.
§9621(d)(1). For example, the landowners propose a maximum soil
contamination level of 15 parts per million of arsenic, rather than the
250 parts per million level set by EPA. And the landowners seek to
excavate offending soil within residential yards to a depth of two feet
rather than EPA’s chosen depth of one. The landowners also seek to
capture and treat shallow groundwater through an 8,000-foot long, 15-
foot deep, and 3-foot wide underground permeable barrier, a plan the
agency rejected as costly and unnecessary to secure safe drinking
water.

The landowners estimate that their cleanup would cost Atlantic
Richfield $50 to $58 million. Atlantic Richfield would place that
amount in a trust and the trustee would release funds only for restora-
tion work.

In the trial court, Atlantic Richfield and the landowners filed
competing motions for summary judgment on whether the Act
precluded the landowners’ claim for restoration damages.2 The court
granted judgment for the landowners on that issue and allowed the
lawsuit to continue. After granting a writ of supervisory control, the
Montana Supreme Court affirmed. Atlantic Richfield Co. v. Montana
Second Jud. Dist. Ct., 390 Mont. 76, 408 P. 3d 515 (2017).

The Montana Supreme Court rejected Atlantic Richfield’s
argument that §113 stripped the Montana courts of jurisdiction over
the landowners’ claim for restoration damages. The court recognized
that §113 strips federal courts (and, it was willing to assume, state
courts) of jurisdiction to review challenges to EPA cleanup plans. But
the Montana Supreme Court reasoned that the landowners’ plan was
not such a challenge because it would not “stop, delay, or change the
work EPA is doing.” Id., at 83, 408 P. 3d, at 520. The landowners were
“simply asking to be allowed to present their own plan to restore their
own private property to a jury of twelve Montanans who will then
assess the merits of that plan.” Id., at 84, 408 P. 3d, at 521.

The Montana Supreme Court also rejected Atlantic Richfield’s
argument that the landowners were potentially responsible parties
(sometimes called PRPs) prohibited from taking remedial action
without EPA approval under §122(e)(6) of the Act. The Court
observed that the landowners had “never been treated as PRPs for any
purpose—by either EPA or [Atlantic Richfield]—during the entire
thirty-plus years” since the designation of the Superfund site, and that
the statute of limitations for a claim against the landowners had run.
Id., at 86, 408 P. 3d, at 522. “Put simply, the PRP horse left the barn
decades ago.” Ibid.

Justice Baker concurred, stressing that on remand Atlantic
Richfield could potentially defeat the request for restoration damages
on the merits by proving that the restoration plan conflicted with
EPA’s cleanup plan. Id., at 87-90, 408 P. 3d, at 523-525. Justice
McKinnon dissented. She argued that the landowners’ restoration plan
did conflict with the Superfund cleanup and thus constituted a chal-
lenge under §113(h) of the Act, over which Montana courts lacked
jurisdiction. Id., at 90-101, 408 P. 3d, at 525-532.

We granted certiorari. 587 U.S. ___ (2019).

II
We begin with two threshold questions: whether this Court has

jurisdiction to review the decision of the Montana Supreme Court and,
if so, whether the Montana courts have jurisdiction over the landown-
ers’ claim for restoration damages.

A
Congress has authorized this Court to review “[f]inal judgments or

decrees rendered by the highest court of a State.” 28 U.S.C. §1257(a).
To qualify as final, a state court judgment must be “an effective
determination of the litigation and not of merely interlocutory or
intermediate steps therein.” Jefferson v. City of Tarrant, 522 U.S. 75,
81 (1997). The landowners contend that, because the Montana
Supreme Court allowed the case to proceed to trial, its judgment was
not final and we lack jurisdiction.

But the Montana Supreme Court exercised review in this case
through a writ of supervisory control. Under Montana law, a supervi-
sory writ proceeding is a self-contained case, not an interlocutory
appeal. Mont. Const., Art. VII, §§2(1)-(2); Mont. Rules App. Proc.
6(6), 14(1), 14(3) (2019). Thus we have held that a “writ of supervi-
sory control issued by the Montana Supreme Court is a final judgment
within our jurisdiction.” Fisher v. District Court of Sixteenth Judicial
Dist. of Mont., 424 U.S. 382, 385, n. 7 (1976) (per curiam).

The landowners protest that our precedents only support reviewing
supervisory writ proceedings that are limited to jurisdictional
questions. But the scope of our jurisdiction to review supervisory writ
proceedings is not so restricted. When the Montana Supreme Court
issues a writ of supervisory control, it initiates a separate lawsuit. It is
the nature of the Montana proceeding, not the issues the state court
reviewed, that establishes our jurisdiction.

B
We likewise find that the Act does not strip the Montana courts of

jurisdiction over this lawsuit. It deprives state courts of jurisdiction
over claims brought under the Act. But it does not displace state court
jurisdiction over claims brought under other sources of law.3

Section 113(b) of the Act provides that “the United States district
courts shall have exclusive original jurisdiction over all controversies
arising under this chapter,” so state courts lack jurisdiction over such
actions. 42 U.S.C. §9613(b). This case, however, does not “arise
under” the Act. The use of “arising under” in §113(b) echoes Con-
gress’s more familiar use of that phrase in granting federal courts
jurisdiction over “all civil actions arising under the Constitution, laws,
or treaties of the United States.” 28 U.S.C. §1331. In the mine run of
cases, “[a] suit arises under the law that creates the cause of action.”
American Well Works Co. v. Layne & Bowler Co., 241 U.S. 257, 260
(1916).4 The landowners’ common law claims for nuisance, trespass,
and strict liability therefore arise under Montana law and not under the
Act. As a result, the Montana courts retain jurisdiction over this
lawsuit, notwithstanding the channeling of Super-fund claims to
federal courts in §113(b).5

Atlantic Richfield takes a different view, arguing that §113(h)
implicitly broadens the scope of actions precluded from state court
jurisdiction under §113(b). Section 113(h) states that “[n]o Federal
court shall have jurisdiction under Federal law other than under
section 1332 of title 28 (relating to diversity of citizenship jurisdic-
tion) . . . to review any challenges to removal or remedial action”
selected under the Act. 42 U.S.C. §9613(h).

The company’s argument proceeds in five steps. Step one: Section
113(h) removes federal court jurisdiction over all cleanup challenges,
regardless of whether they originate in federal or state law (except for
when the court is sitting in diversity). Step two: Section 113(h) can
only remove jurisdiction that §113(b) provides in the first place. Step
three: Section 113(b) thus provides federal courts jurisdiction over all
cleanup challenges, whether brought under federal or state law. Step
four: The grant of jurisdiction to federal courts in §113(b) is exclusive
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to federal courts. Step five: State courts thus do not have jurisdiction
over cleanup challenges.

This interpretation faces several insurmountable obstacles. First,
by its own terms, §113(h) speaks of “Federal court[s],” not state
courts. There is no textual basis for Atlantic Richfield’s argument that
Congress precluded state courts from hearing a category of cases in
§113(b) by stripping federal courts of jurisdiction over those cases in
§113(h). And if that were Congress’s goal, it would be hard to imagine
a more oblique way of achieving it. Often the simplest explanation is
the best: Section 113(b) deprives state courts of jurisdiction over cases
“arising under” the Act—just as it says—while §113(h) deprives
federal courts of jurisdiction over certain “challenges” to Superfund
remedial actions—just as it says.

Second, the company’s argument does not account for the
exception in §113(h) for federal courts sitting in diversity. Section
113(h) permits federal courts in diversity cases to entertain state law
claims regardless of whether they are challenges to cleanup plans. See
DePue v. Exxon Mobil Corp., 537 F. 3d 775, 784 (CA7 2008). But
Atlantic Richfield does not even try to explain why the Act would
permit such state law claims to proceed in federal court, but not in state
court. The Act permits federal courts and state courts alike to entertain
state law claims, including challenges to cleanups.

That leads us to the third difficulty with Atlantic Rich-field’s
argument. We have recognized a “deeply rooted presumption in favor
of concurrent state court jurisdiction” over federal claims. Tafflin v.
Levitt, 493 U.S. 455, 458-459 (1990). Only an “explicit statutory
directive,” an “unmistakable implication from legislative history,” or
“a clear incompatibility between state-court jurisdiction and federal
interests” can displace this presumption. Id., at 460. Explicit, unmis-
takable, and clear are not words that describe Atlantic Richfield’s
knotty interpretation of §§113(b) and (h).

It would be one thing for Atlantic Richfield to try to surmount the
clear statement rule that applies to the uncommon, but not unprece-
dented, step of stripping state courts of jurisdiction over federal
claims. But Atlantic Richfield’s position requires a more ambitious
step: Congress stripping state courts of jurisdiction to hear their own
state claims. We would not expect Congress to take such an extraordi-
nary step by implication. Yet the only provision Atlantic Richfield
invokes addresses “[f]ederal court[s]” without even mentioning state
courts, let alone stripping those courts of jurisdiction to hear state law
claims. 42 U.S.C. §9613(h).

Finally, the Government, supporting Atlantic Richfield, empha-
sizes that the opening clause of §113(b) excepts §113(h) from its
application. See 42 U.S.C. §9613(b) (“Except as provided in subsec-
tions (a) and (h) of this section . . . .”). According to the Government,
because “exceptions must by definition be narrower than the corre-
sponding rule,” all challenges to remedial plans under §113(h)—
whether based in federal or state law—must “arise under” the Act for
purposes of §113(b). Brief for United States as Amicus Curiae 25.

We reject the premise and with it the conclusion. “Thousands of
statutory provisions use the phrase ‘except as provided in . . .’
followed by a cross-reference in order to indicate that one rule should
prevail over another in any circumstance in which the two conflict.”
Cyan, Inc. v. Beaver County Employees Retirement Fund, 583 U.S.
___, ___ (2018) [27 Fla. L. Weekly Fed. S121a] (slip op., at 9). Such
clauses explain what happens in the case of a clash, but they do not
otherwise expand or contract the scope of either provision by
implication. Cf. NLRB v. SW General, Inc., 580 U.S. ___, ___ (2017)
[26 Fla. L. Weekly Fed. S467a] (slip op., at 11) (explaining the same
principle for “notwithstanding” clauses).

The actions referred to in §113(h) do not fall entirely within
§113(b). Challenges to remedial actions under federal statutes other
than the Act, for example, are precluded by §113(h) but do not fall

within §113(b). To cite another example, §113(h) addresses state law
challenges to cleanup plans in federal court, although those actions
also do not fall within §113(b).6 At the same time, §113(b) is not sub-
sumed by §113(h). Many claims brought under the Act, such as those
to recover cleanup costs under §107, are not challenges to cleanup
plans.

Sections 113(b) and 113(h) thus each do work independent of one
another. The two provisions overlap in a particular type of case:
challenges to cleanup plans in federal court that arise under the Act. In
such cases, the exceptions clause in §113(b) instructs that the limita-
tion of §113(h) prevails. It does nothing more.

III
Although the Montana Supreme Court answered the jurisdictional

question correctly, the Court erred by holding that the landowners
were not potentially responsible parties under the Act and therefore
did not need EPA approval to take remedial action. Section 122(e)(6),
titled “Inconsistent response action,” provides that “[w]hen either the
President, or a potentially responsible party . . . has initiated a remedial
investigation and feasibility study for a particular facility under this
chapter, no potentially responsible party may undertake any remedial
action at the facility unless such remedial action has been authorized
by the President.” 42 U.S.C. §9622(e)(6). Both parties agree that this
provision would require the landowners to obtain EPA approval for
their restoration plan if the landowners qualify as potentially responsi-
ble parties.

To determine who is a potentially responsible party, we look to the
list of “covered persons” in §107, the liability section of the Act.
§9607(a). “Section 107(a) lists four classes of potentially responsible
persons (PRPs) and provides that they ‘shall be liable’ for, among
other things, ‘all costs of removal or remedial action incurred by the
United States Government.’ ” Cooper Industries, Inc. v. Aviall
Services, Inc., 543 U.S. 157, 161 (2004) [18 Fla. L. Weekly Fed.
S44a] (quoting §9607(a)(4)(A)). The first category under §107(a)
includes any “owner” of “a facility.” §9607(a)(1). “Facility” is defined
to include “any site or area where a hazardous substance has been
deposited, stored, disposed of, or placed, or otherwise come to be
located.” §9601(9)(B). Arsenic and lead are hazardous substances. 40
CFR §302.4, Table 302.4. Because those pollutants have “come to be
located” on the landowners’ properties, the landowners are potentially
responsible parties.

The landowners and JUSTICE GORSUCH argue that even if the
landowners were once potentially responsible parties, they are no
longer because the Act’s six-year limitations period for recovery of
remedial costs has run, and thus they could not be held liable in a
hypothetical lawsuit. 42 U.S.C. §9613(g)(2)(B).

This argument collapses status as a potentially responsible party
with liability for the payment of response costs. A property owner can
be a potentially responsible party even if he is no longer subject to suit
in court. As we have said, “[E]ven parties not responsible for contami-
nation may fall within the broad definitions of PRPs in §§107(a)(1)-
(4).” United States v. Atlantic Research Corp., 551 U.S. 128, 136
(2007) [20 Fla. L. Weekly Fed. S336a]. That includes “ ‘innocent’ . . .
landowner[s] whose land has been contaminated by another,” who
would be shielded from liability by the Act’s so-called “innocent land-
owner” or “third party” defense in §107(b)(3). Ibid. See also 42 U.S.C.
§9607(b)(3). The same principle holds true for parties that face no
liability because of the Act’s limitations period.

Interpreting “potentially responsible parties” to include owners of
polluted property reflects the Act’s objective to develop, as its name
suggests, a “Comprehensive Environmental Response” to hazardous
waste pollution. Section 122(e)(6) is one of several tools in the Act
that ensure the careful development of a single EPA-led cleanup effort
rather than tens of thousands of competing individual ones.
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Yet under the landowners’ interpretation, property owners would
be free to dig up arsenic-infected soil and build trenches to redirect
lead-contaminated groundwater without even notifying EPA, so long
as they have not been sued within six years of commencement of the
cleanup.7 We doubt Congress provided such a fragile remedy for such
a serious problem. And we suspect most other landowners would not
be too pleased if Congress required EPA to sue each and every one of
them just to ensure an orderly cleanup of toxic waste in their neighbor-
hood. A straightforward reading of the text avoids such anomalies.

JUSTICE GORSUCH argues that equating “potentially re-
sponsible parties” with “covered persons” overlooks the fact that the
terms “use different language, appear in different statutory sections,
and address different matters.” Post, at 7 (opinion concurring in part
and dissenting in part). He contends that “potentially responsible
party” as used in §122(e)(6) should be read as limited to the settlement
context, and that if Congress intended the phrase to have broader
reach—to refer more generally to those potentially liable under
§107(a)—then Congress would have used the term “covered person.”
Post, at 7-8.

But there is no reason to think Congress used these phrases to refer
to two distinct groups of persons. Neither phrase appears among the
Act’s list of over 50 defined terms. 42 U.S.C. §9601. “Covered
persons,” in fact, appears in the caption to §107(a) and nowhere else.
Meanwhile, “potentially responsible parties” are referenced not just
in the section on settlements, but also in the Act’s sections regarding
EPA response authority, cleanup standards and procedures, cleanup
contractors, Superfund moneys, Federal Government cleanup sites,
and civil proceedings. §§9604, 9605, 9611, 9613, 9619, 9620, 9622.
Across the statute “potentially responsible parties” refers to what it
says: parties that may be held accountable for hazardous waste in
particular circumstances. The only place in the Act that identifies such
persons is the list of “Covered persons” in §107(a). Congress therefore
must have intended “potentially responsible party” in §122(e)(6) (as
elsewhere in the Act) to refer to “Covered persons” in §107(a).

Turning from text to consequences, the landowners warn that our
interpretation of §122(e)(6) creates a permanent easement on their
land, forever requiring them “to get permission from EPA in Wash-
ington if they want to dig out part of their backyard to put in a sandbox
for their grandchildren.” Tr. of Oral Arg. 62. The grandchildren of
Montana can rest easy: The Act does nothing of the sort.

Section 122(e)(6) refers only to “remedial action,” a defined term
in the Act encompassing technical actions like “storage, confinement,
perimeter protection using dikes, trenches, or ditches, clay cover,
neutralization, cleanup of released hazardous substances and associ-
ated contaminated materials,” and so forth. 42 U.S.C. §9601(24).
While broad, the Act’s definition of remedial action does not reach so
far as to cover planting a garden, installing a lawn sprinkler, or digging
a sandbox. In addition, §122(e)(6) applies only to sites on the
Superfund list. The Act requires EPA to annually review and reissue
that list. §9605(a)(8)(B). EPA delists Superfund sites once responsible
parties have taken all appropriate remedial action and the pollutant no
longer poses a significant threat to public health or the environment.
See 40 CFR §300.425(e).

The landowners and JUSTICE GORSUCH alternatively argue that
the landowners are not potentially responsible parties because they did
not receive the notice of settlement negotiations required by
§122(e)(1). Under a policy dating back to 1991, EPA does not seek to
recover costs from residential landowners who are not responsible for
contamination and do not interfere with the agency’s remedy. EPA,
Policy Towards Owners of Residential Property at Super-fund Sites,
OSWER Directive #9834.6 (July 3, 1991), https://www.epa.gov/sites/
production/files/documents/policy-owner-rpt.pdf. EPA views this
policy as an exercise of its “enforcement discretion in pursuing

potentially responsible parties.” Id., at 3. Because EPA has a policy of
not suing innocent homeowners for pollution they did not cause, it did
not include the landowners in settlement negotiations.

But EPA’s nonenforcement policy does not alter the landowners’
status as potentially responsible parties. Section 107(a) unambigu-
ously defines potentially responsible parties and EPA does not have
authority to alter that definition. See, e.g., Sturgeon v. Frost, 587 U.S.
___, ___, n. 3 (2019) [27 Fla. L. Weekly Fed. S731a] (slip op., at 16,
n. 3). Section 122(e)(1) requires notification of settlement negotia-
tions to all potentially responsible parties. To say that provision
determines who is a potentially responsible party in the first instance
would render the Act circular. Even the Government does not claim
that its decisions whether to send notices of settlement negotiations
carry such authority.

In short, even if EPA ran afoul of §122(e)(1) by not providing the
landowners notice of settlement negotiations, that does not change the
landowners’ status as potentially responsible parties.

The landowners relatedly argue that the limitation in §122(e)(6) on
remedial action by potentially responsible parties cannot carry the
weight we assign to it because it is located in the Act’s section on
settlement negotiations. Congress, we are reminded, does not “hide
elephants in mouse-holes.” Whitman v. American Trucking Assns.,
Inc., 531 U.S. 457, 468 (2001).

We take no issue with characterizing §122(e)(6) as an elephant. It
is, after all, one of the Act’s crucial tools for ensuring an orderly
cleanup of toxic waste. But §122 of the Act is, at the risk of the tired
metaphor spinning out of control, less a mousehole and more a
watering hole—exactly the sort of place we would expect to find this
elephant.

Settlements are the heart of the Superfund statute. EPA’s efforts to
negotiate settlement agreements and issue orders for cleanups account
for approximately 69% of all cleanup work currently underway. EPA,
Superfund Site Cleanup Work Through Enforcement Agreements and
Orders, https://www.epa.gov/enforcement/superfund-site-cleanup-
work-through-enforcement-agreements-and-orders. The Act
commands EPA to proceed by settlement “[w]hen-ever practicable
and in the public interest . . . in order to expedite effective remedial
actions and minimize litigation.” 42 U.S.C. §9622(a). EPA, for its
part, “prefers to reach an agreement with a potentially responsible
party (PRP) to clean up a Superfund site instead of issuing an order or
paying for it and recovering the cleanup costs later.” EPA, Negotiating
Superfund Settlements, https://www.epa.gov/enforcement/nego-
tiating-superfund-settlements.

The Act encourages potentially responsible parties to enter into
such agreements by authorizing EPA to include a “covenant not to
sue,” which caps the parties’ liability to the Government. §9622(c)(1).
The Act also protects settling parties from contribution claims by other
potentially responsible parties. §9613(f)(2). Once finalized, the terms
of a settlement become legally binding administrative orders, subject
to civil penalties of up to $25,000 a day. §§9609(a)(1)(E), 9622(l).

Moreover, subsection (e) is an important component of §122. It
establishes a reticulated scheme of notices, proposals, and
counterproposals for the settlement negotiation process. §9622(e).
And the subsection places a moratorium on EPA remedial actions
while negotiations are under way. §9622(e)(2)(A). It is far from
surprising to find an analogous provision restricting potentially
responsible parties from taking remedial actions in the same subsec-
tion.

JUSTICE GORSUCH also contends that our interpretation violates
the Act’s “saving clauses,” which provide that the Act does not
preempt liability or requirements under state law. Post, at 3-4. But we
have long rejected interpretations of sweeping saving clauses that
prove “absolutely inconsistent with the provisions of the act” in which
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they are found. American Telephone & Telegraph Co. v. Central Of-
fice Telephone, Inc., 524 U.S. 214, 228 (1998) (quoting Texas &
Pacific R. Co. v. Abilene Cotton Oil Co., 204 U.S. 426, 446 (1907)).
Interpreting the Act’s saving clauses to erase the clear mandate of
§122(e)(6) would allow the Act “to destroy itself.” Ibid.

What is more, Atlantic Richfield remains potentially liable under
state law for compensatory damages, including loss of use and
enjoyment of property, diminution of value, incidental and conse-
quential damages, and annoyance and discomfort. The damages issue
before the Court is whether Atlantic Richfield is also liable for the
landowners’ own re-mediation beyond that required under the Act.
Even then, the answer is yes—so long as the landowners first obtain
EPA approval for the remedial work they seek to carry out.

We likewise resist JUSTICE GORSUCH’s evocative claim that
our reading of the Act endorses “paternalistic central planning” and
turns a cold shoulder to “state law efforts to restore state lands.” Post,
at 10. Such a charge fails to appreciate that cleanup plans generally
must comply with “legally applicable or relevant and appropriate”
standards of state environmental law. 42 U.S.C. §9621(d)(2)(A)(ii).
Or that States must be afforded opportunities for “substantial and
meaningful involvement” in initiating, developing, and selecting
cleanup plans. §9621(f)(1). Or that EPA usually must defer initiating
a cleanup at a contaminated site that a State is already remediating.
§9605(h). It is not “paternalistic central planning” but instead the
“spirit of cooperative federalism [that] run[s] throughout CERCLA
and its regulations.” New Mexico v. General Elec. Corp., 467 F. 3d
1223, 1244 (CA10 2006).

As a last ditch effort, the landowners contend that, even if §107(a)
defines potentially responsible parties, they qualify as contiguous
property owners under §107(q), which would pull them outside the
scope of §107(a). The landowners are correct that contiguous property
owners are not potentially responsible parties. Section 107(q)(1)(A)
provides that “[a] person that owns real property that is contiguous to
or otherwise similarly situated with respect to, and that is or may be
contaminated by a release or threatened release of a hazardous
substance from, real property that is not owned by that person shall not
be considered” an owner of a facility under §107(a). §9607(q)(1)(A).
The problem for the landowners is that there are eight further require-
ments to qualify as a contiguous property owner. §§9607(q)(1)(A)(i)-
(viii). Each landowner individually must “establish by a preponder-
ance of the evidence” that he satisfies the criteria. §9607(q)(1)(B).

The landowners cannot clear this high bar. One of the eight
requirements is that, at the time the person acquired the property, the
person “did not know or have reason to know that the property was or
could be contaminated by a release or threatened release of one or
more hazardous substances.” §9607(q)(1)(A)(viii)(II). All of the
landowners here purchased their property after the Anaconda
Company built the Washington Monument sized smelter. Indeed “ev-
idence of public knowledge” of contamination was “almost over-
whelming.” Christian v. Atlantic Richfield Co., 380 Mont. 495, 529,
358 P. 3d 131, 155 (2015). In the early 1900s, the Anaconda Company
actually obtained smoke and tailing easements authorizing the
disposition of smelter waste onto many properties now owned by the
landowners. Id., at 500-501, 358 P. 3d, at 137-138. The landowners
had reason to know their property “could be contaminated by a release
or threatened release” of a hazardous substance. 42 U.S.C.
§9607(q)(1)(A)(viii)(II).

At any rate, contiguous landowners must provide “full coopera-
tion, assistance, and access” to EPA and those carrying out Superfund
cleanups in order to maintain that status. §9607(q)(1)(A)(iv). But the
Government has represented that the landowners’ restoration plan, if
implemented, would interfere with its cleanup by, for example,
digging up contaminated soil that has been deliberately capped in

place. See Brief for United States as Amicus Curiae 20-21. If that is
true, the landowners’ plan would soon trigger a lack of cooperation
between EPA and the landowners. At that point, the landowners
would no longer qualify as contiguous landowners and we would be
back to square one.

*    *    *
The Montana Supreme Court erred in holding that the landowners

were not potentially responsible parties under §122(e)(6) and
therefore did not need to seek EPA approval. Montana law requires
that “an award of restoration damages actually . . . be used to repair the
damaged property.” Sunburst School Dist. No. 2, 338 Mont., at 273,
165 P. 3d, at 1089. But such action cannot be taken in the absence of
EPA approval. That approval process, if pursued, could ameliorate
any conflict between the landowners’ restoration plan and EPA’s
Superfund cleanup, just as Congress envisioned. In the absence of
EPA approval of the current restoration plan, we have no occasion to
entertain Atlantic Richfield’s claim that the Act otherwise preempts
the plan.

The judgment of the Montana Supreme Court is affirmed in part
and vacated in part. The case is remanded for further proceedings not
inconsistent with this opinion.

It is so ordered.
))))))))))))))))))

1The Act vests powers and duties in the President, who has delegated the
responsibilities relevant here to the EPA Administrator. See 42 U.S.C. §9615; Exec.
Order No. 12580, 3 CFR §193 (1988).

2Atlantic Richfield concedes that the Act preserves the landowners’ claims for other
types of compensatory damages under Montana law, including loss of use and
enjoyment of property, diminution of value, incidental and consequential damages, and
annoyance and discomfort. See Atlantic Richfield Co. v. Montana Second Jud. Dist.
Ct., 390 Mont. 76, 79, 408 P. 3d 515, 518 (2017). We therefore consider only the
landowners’ claim for restoration damages.

3JUSTICE ALITO argues that this jurisdictional question “may turn out not to
matter in this case” because we remand for further proceedings that may end the
litigation. Post, at 2 (opinion concurring in part and dissenting in part). But Atlantic
Richfield seeks more than a remand. It contends that the lawsuit should be dismissed
because the Montana courts lack jurisdiction, and the Federal Government agrees. The
difference between outright dismissal and further proceedings matters. We granted
review of this issue and both parties have fully briefed and argued it. Simply leaving the
question unanswered at this point would leave the parties in a state of uncertainty as to
whether the litigation is proceeding in the proper forum. We therefore find it both
“necessary” and “prudent” to decide the issue. Post, at 1.

4There is a “special and small category of cases” that originate in state law yet still
arise under federal law for purposes of federal question jurisdiction. Gunn v. Minton,
568 U.S. 251, 258 (2013) [24 Fla. L. Weekly Fed. S39a] (internal quotation marks
omitted). To qualify for this narrow exception, a state law claim must “necessarily
raise[ ]” a federal issue, among other requirements. Ibid. No element of the landowners’
state common law claims necessarily raises a federal issue. Atlantic Richfield raises the
Act as an affirmative defense, but “[f]ederal jurisdiction cannot be predicated on an
actual or anticipated defense.” Vaden v. Discover Bank, 556 U.S. 49, 60 (2009) [21 Fla.
L. Weekly Fed. S693a].

5Section 113(b) specifies that federal courts have exclusive jurisdiction “without
regard to the citizenship of the parties or the amount in controversy.” 42 U.S.C.
§9613(b). This is somewhat redundant because all actions that “arise under” the Act
necessarily satisfy federal question jurisdiction. But “[s]ometimes the better overall
reading of the statute contains some redundancy.” Rimini Street, Inc. v. Oracle USA,
Inc., 586 U.S. ___, ___ (2019) [27 Fla. L. Weekly Fed. S683a] (slip op., at 11). We find
it much more likely that Congress employed a belt and suspenders approach to make
sure that all CERCLA lawsuits are routed to federal court than that Congress intended
the reference to federal courts in §113(h) to affect state courts.

6JUSTICE ALITO argues that our interpretation leaves no meaning for the
exceptions in §113(h) for federal courts hearing state law actions while sitting in
diversity and federal courts hearing actions invoking state law standards deemed
“applicable or relevant and appropriate” by the Act. 42 U.S.C. §9613(h). Because we
read §113(b) to cover only federal law claims, JUSTICE ALITO assumes that these
exceptions in §113(h) would never apply. But as we explained, §113(h) applies to all
“challenges to removal or remedial action” that make their way into “[f]ederal court,”
whether through §113(b) or some other route. §9613(h). That includes state law
challenges arising by way of diversity jurisdiction or supplemental jurisdiction as well
as federal law challenges arising under sources of law other than the Act. The
exceptions in §113(h) are thus necessary to delineate which of these challenges may
proceed in federal court and which may not.

7EPA does have other tools to address serious environmental harm. Under §106, for
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example, EPA can initiate an injunctive abatement action if it finds an “imminent and
substantial endangerment to the public health or welfare or the environment.” 42
U.S.C. §9606(a). But EPA may have good reasons to preserve the status quo of a
cleanup site even absent an imminent threat. More importantly, the landowners’
interpretation would require EPA to monitor tens of thousands of properties across
1,335 Superfund sites nationwide to ensure landowners do not derail an EPA cleanup.
EPA, Superfund: National Priorities List (NPL) (Apr. 13, 2020), https://www.epa.gov/
superfund/superfund-national-priorities-list-npl. Congress provided a far more
effective and efficient solution in §122(e)(6): Landowners at Superfund sites
containing hazardous waste must seek EPA approval before initiating their own
bespoke cleanups.

))))))))))))))))))
JUSTICE ALITO, concurring in part and dissenting in part.
I agree with the Court that the judgment below must be reversed,

and I join all of the Court’s opinion except Part II-B. I thus agree with
the Court that we possess jurisdiction to decide this case. See ante, at
8. I also agree that the landowners are potentially responsible parties
under §122(e)(6) of the Comprehensive Environmental Response,
Compensation, and Liability Act of 1980 (CERCLA) and, as a result,
cannot bring their Montana restoration damages claim without the
consent of the Environmental Protection Agency (EPA). See ante, at
13-21. At this point, however, I am not willing to endorse the Court’s
holding in Part II-B that state courts have jurisdiction to entertain
“challenges” to EPA-approved CERCLA plans.

I
I would not decide that question because it is neither necessary nor

prudent for us to do so. As I understand the Court’s opinion, the
Montana Supreme Court has two options on remand: (1) enter a stay
to allow the landowners to seek EPA approval or (2) enter judgment
against the landowners on their restoration damages claim without
prejudice to their ability to refile if they obtain EPA approval. Either
way, the case cannot proceed without the EPA’s blessing. And
because the EPA has submitted multiple filings indicating that it
believes that the landowners’ plan presents serious environmental
risks, it is likely that the EPA will not approve that plan, and the case
will then die. If that happens, the question of the state courts’ jurisdic-
tion will be academic.

Alternatively, if the EPA approves the landowners’ plan, either in
full or to a degree that they find satisfactory, they may not wish to
press this litigation. And if they do choose to go forward, the question
of state-court jurisdiction can be decided at that time.

For these reasons, there is no need to reach out and decide the
question now,1 and there are good reasons not to do so. While the
question of state-court jurisdiction may turn out not to matter in this
case, that question may have important implications in other cases.
Specifically, if the fears expressed by the Government materialize,
state courts and juries, eager to serve local interests, may disregard the
EPA’s expert judgment regarding the best plan for a CERCLA site
and may mandate relief that exacerbates environmental problems. See
Brief for United States as Amicus Curiae 20-22, 29-30; App. to Pet.
for Cert. 72a-74a. Thus, much is potentially at stake, and the question
whether CERCLA allows state courts to entertain suits like the one in
this case depends on the interpretation of devilishly difficult statutory
provisions, CERCLA §§113(b) and (h), 42 U.S.C. §§9613(b) and (h).

With much at stake, we should be confident that our answer is
correct, and we have no basis for such confidence here. The question
of state-court jurisdiction is only one of many in this case, and the
briefing and argument on that issue left important questions without
fully satisfactory answers. The Court tries to clear up what §113
means, but as I will attempt to show, the Court’s interpretation
presents serious problems. Under these circumstances, the better
course is not to decide this perplexing question at this juncture.

II

A
CERCLA §113 is like a puzzle with pieces that are exceedingly

difficult, if not impossible, to fit together. Here is what these provi-
sions say, with language that is not pertinent for present purposes
omitted:

“(b) Jurisdiction; venue
“Except as provided in subsectio[n] . . . (h) of this section [and

another provision not relevant for present purposes], the United States
district courts shall have exclusive original jurisdiction over all
controversies arising under this chapter, without regard to the citi-
zenship of the parties or the amount in controversy. . . .

.    .    .    .    .
“(h) Timing of review

“No Federal court shall have jurisdiction under Federal law other
than under section 1332 of title 28 (relating to diversity of citizenship
jurisdiction) or under State law which is applicable or relevant and
appropriate under section 9621 of this title [CERCLA §121, 42 U.S.C.
§9621] (relating to cleanup standards) to review any challenges to
removal or remedial action selected under section 9604 of this title, or
to review any order issued under section 9606(a) of this title [concern-
ing emergency measures ordered by the President], in any action
except one of [a list of specific CERCLA provisions].” 42 U.S.C.
§9613.

For present purposes, the pertinent parts are as follows:
• First, §113(b) sets out a general rule conferring on the federal

district courts exclusive jurisdiction over claims “arising under”
CERCLA. And it does so “without regard to the citizenship of the
parties or the amount in controversy.”

• Second, §§113(b) and (h), taken together, reduce this grant of
jurisdiction by taking away jurisdiction over most claims that
“challeng[e]” a “removal or remedial action.”

• Third, this reduction does not apply to a challenge to removal or
remedial action if it is brought under the diversity jurisdiction statute,
28 U.S.C. §1332.

• Fourth, this reduction also does not apply to a challenge to
removal or remedial action if it is brought in federal court “under State
law which is applicable or relevant and appropriate under [§121]
(relating to cleanup standards).” Under §121, cleanup standards must
comply with certain state-law requirements, and thus the thrust of this
last provision seems to be that a removal or remedial action may be
challenged in federal court for noncompliance with such requirements.

With these pieces laid out, we may consider how the Court and
respondents, on the one hand, and the Government and petitioner, on
the other, try to fit them together.

B
The logical first step in any effort to understand how §§113(b) and

(h) apply to the landowners’ state-law restoration damages claim is to
determine whether the claim falls within the scope of the exclusive
jurisdiction that §113(b) confers on the federal district courts—in
other words, whether such a claim is one that “aris[es] under”
CERCLA. If it does not, then that ends the inquiry. And that is what
the Court holds. Ante, at 8-9.

The Court interprets the phrase “arising under” in §113(b) to mean
the same thing as that phrase means in the federal-question jurisdiction
statute, 28 U.S.C. §1331. Under that provision, as the Court puts it,
“[i]n the mine run of cases, ‘[a] suit arises under the law that creates
the cause of action.’ ” Ante, at 9 (quoting American Well Works Co. v.
Layne & Bowler Co., 241 U.S. 257, 260 (1916)). Thus, the Court
concludes, a claim arises under CERCLA only if it is based on
CERCLA, and since the landowners’ restoration damages claim is
based on Montana law, it is obviously not based on CERCLA and
does not fall within the exclusive jurisdiction conferred on the district
courts by §113(b). This makes short work of the question of state-
court jurisdiction, but it presents serious problems.

First, it cannot explain why §113(b) says that the jurisdiction it
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confers is “without regard to the citizenship of the parties or the
amount in controversy.” If that jurisdiction is limited to claims that are
based on CERCLA, district courts have jurisdiction to entertain all
those claims under 28 U.S.C. §1331, which does not require either
diversity or any minimum amount in controversy. So why go out of
the way to say that §113(b) jurisdiction does not require diversity or
any minimum amount in controversy? The only logical reason is to
ensure that the provision covers suits that could not be brought under
28 U.S.C. §1331. Thus, §113(b) jurisdiction must be broader than
general federal-question jurisdiction. By denying this, the Court’s
interpretation turns the phrase “without regard to the citizenship of the
parties or the amount in controversy” into a meaningless and useless
appendage.

Second, under the Court’s interpretation, there is no reason why
§113(h) should specify that its reduction of the scope of the jurisdic-
tion conferred by §113(b) does not affect a district court’s jurisdiction
in diversity cases. If the jurisdiction granted by §113(b) is limited to
claims based on CERCLA, why would anyone think that it had any
impact on state-law claims?2

Third, if the jurisdiction conferred by §113(b) is limited to claims
based on CERCLA, it is unclear how a district court could entertain a
claim “under State law which is applicable or relevant and appropriate
under [§121] (relating to cleanup standards).” Yet §113(h) exempts
such a claim from its general withdrawal of jurisdiction over chal-
lenges to removal or remedial action. It seems clear that Congress did
not regard these claims as claims under CERCLA itself, since it
describes them as “under State law” and did not include them on the
list of claims under CERCLA that it likewise exempted from
§113(h)’s general withdrawal of jurisdiction over challenges to
removal or remedial action. §§113(h)(1)-(5). These three problems
raise serious doubt about the correctness of the Court’s interpretation.3

C
The Government and petitioner advance a different interpretation

of §§113(b) and (h), and although this interpretation solves the
problems noted above, it has problems of its own. The Court, as noted,
runs into trouble by interpreting the phrase “arising under” CERCLA
in §113(b) to mean what “arising under” means in 28 U.S.C. §1331.
The Government obviates this difficulty by arguing that “arising un-
der” in §113(b) has a broader meaning, such as the meaning of the
same phrase in Article III of the Constitution. See Brief for United
States as Amicus Curiae 23-24. The Government suggests that
“arising under” in §113(b) may reach “ ‘any case or controversy that
might call for the application of federal law.’ ” Id., at 24 (quoting
Verlinden B. V. v. Central Bank of Nigeria, 461 U.S. 480, 492 (1983)).
If §113(b) uses the phrase in something like this sense, the jurisdiction
it confers can reach some claims under state law, and that would
explain §113(b)’s specification that this jurisdiction is not dependent
on either diversity or amount in controversy. In other words, this
language makes clear that federal district courts have jurisdiction to
hear these state-law claims without the restrictions that usually apply
when federal courts entertain such claims.

Up to this point, the interpretation favored by the Government and
petitioner proceeds smoothly, but it stumbles when it moves from
§113(b) to §113(h). That provision reduces the grant of jurisdiction in
§113(b) by taking away jurisdiction over challenges to removal and
remedial action unless, among other things, those claims are brought
in a diversity action. The upshot is that federal district courts are left
with jurisdiction over most state-law claims that challenge removal
and remedial action only where the parties are diverse.4 If it turns out
that diversity is lacking, the district courts cannot entertain the same
claims. And not only that. Because §113(b)’s grant of jurisdiction to
the federal district courts is exclusive, the state courts cannot entertain
those claims either.

It is hard to fathom why Congress might have wanted such a
scheme. Congress might have wanted all the state-law claims covered
by §113(b) to be heard exclusively in federal court in order to prevent
state courts and juries from unduly favoring home-state interests. But
having granted the federal district courts jurisdiction to hear these
claims in §113(b), why would Congress take away that jurisdiction in
cases where the parties happen not to be diverse? And why would
Congress go further and prevent the state courts from hearing these
claims? The Government and petitioner provide no answer, and none
is apparent.

III
The Court gives three reasons for resolving the question of state-

court jurisdiction. See ante, at 9, n. 3. None is compelling.
First, the Court explains that “Atlantic Richfield seeks more than

a remand,” namely, it seeks a remand with instructions to dismiss on
jurisdictional grounds. Ibid. But Atlantic Richfield presented its
§122(e)(6) theory as an alternate ground for reversal, and has
prevailed on that basis. As Atlantic Richfield’s counsel stated at
argument, the §122(e)(6) ruling is “sufficient to resolve the case.” Tr.
of Oral Arg. 17-18.

Second, the Court says, “leaving the [§113] question unanswered
. . . would leave the parties in a state of uncertainty.” Ante, at 9, n. 3.
But, as described above, there appears to be a slim chance that this
case will, at least in its current state, “procee[d]” in the Montana
courts. Ibid.

Third, the Court suggests that the grant of review, briefing, and
argument on §113 may warrant resolving the question of state-court
jurisdiction. Ibid. But that presentation has not cleared up serious
issues surrounding §§113(b) and (h). And sunk costs cannot justify a
departure from our usual practice of “deciding only what is necessary
to the disposition of the immediate case.” Whitehouse v. Illinois Cen-
tral R. Co., 349 U.S. 366, 373 (1955).

*    *    *
Section 113 may simply be a piece of very bad draftsmanship, with

pieces that cannot be made to fit together. Or it may be a puzzle with
a solution that neither the parties, the Court, nor I have been able to
solve. In a later case, briefing and argument may provide answers that
have thus far eluded us. Since we are not required to attempt an answer
in this case, the prudent course is to hold back.
))))))))))))))))))

1We may not decide the merits of a case without assuring ourselves that we have
jurisdiction, Steel Co. v. Citizens for Better Environment, 523 U.S. 83, 94-95 (1998),
but nothing requires us to decide whether the Montana courts have jurisdiction before
remanding, see S. Shapiro et al., Supreme Court Practice §3.26, p. 3-94 (11th ed. 2019);
cf. Andresen v. Maryland, 427 U.S. 463, 469, n. 4 (1976) (declining to address question
presented “does not, of course, affect our jurisdiction”).

2The Court answers that §§113(b) and (h), though partially overlapping, are
“independent” of each other. Ante, at 13, and n. 6. But this conclusion rests on an
uneasy premise: that §113(b) pertains only to causes of action based on CERCLA.
There is reason to doubt that this is the best reading of the statute. See supra, at 4-5 and
this page.

3The Court chalks up §113(b)’s references to amount in controversy and party
citizenship to a “belt and suspenders” approach. Ante, at 10, n. 5. As the Court sees it,
Congress must have wanted to make especially clear that “all CERCLA lawsuits,” no
matter the amount in dispute or the citizenship of the parties, would be welcome in (and
limited to) those courts. Ibid.

It is true that “instances of surplusage are not unknown” in federal statutes.
Arlington Central School Dist. Bd. of Ed. v. Murphy, 548 U.S. 291, 299, n. 1 (2006) [19
Fla. L. Weekly Fed. S373a]. But it is also the case that the Court usually seeks to “avoid
a reading which renders some words altogether redundant.” Gustafson v. Alloyd Co.,
513 U.S. 561, 574 (1995). In interpreting §113, one way to avoid redundancy is to
acknowledge the interlocking relationship between §§113(b) and (h). Section 113(b)
refers to the hallmarks of diversity jurisdiction (amount in controversy and diversity),
and §113(h) makes clear that its clawback of jurisdiction over some “challenges” to
EPA plans does not affect state-law claims that satisfy 28 U.S.C. §1332.

4They also retain jurisdiction over claims “under State law which is applicable or
relevant and appropriate under [§121] (relating to cleanup standards).” §113(h).
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))))))))))))))))))
JUSTICE GORSUCH, with whom JUSTICE THOMAS joins,

concurring in part and dissenting in part.
For nearly a century, Atlantic Richfield’s predecessor operated a

smelter near the town of Opportunity, Montana. At one time, the
smelter produced much of the Nation’s copper supply and served as
the State’s largest employer. App. 311. Eventually, though, it became
apparent the smelter was producing more than just copper and jobs.
Studies showed that the plant emitted up to 62 tons of arsenic and 10
tons of lead each day. Brief for Respondents 7. Thanks to what was
once the world’s tallest brick smokestack, these heavy metals
blanketed the town and the whole of the Deer Lodge Valley—
contaminating hundreds of square miles. Today, the smokestack is all
that is left of the once massive operation. It stands alone in a state park,
much of which remains dangerously contaminated and closed to the
public. Visitors may view the stack, but only from a distance, through
fences and between huge slag piles. Id., at 9.

This case involves nearly 100 nearby residents. Some have lived
in their homes for decades, some long before the environmental
consequences of the smelter were fully appreciated. They say they
have thought about moving, but for many their property values aren’t
what they once were. Besides, as one homeowner put it, “I couldn’t
find a kitchen door that’s got all my kids’ heights on it.” Id., at 8.

The federal government has tried to help in its own way. In 1983,
the government designated the 300-square-mile area surrounding the
smelter a Superfund site under the Comprehensive Environmental
Response, Compensation, and Liability Act of 1980 (CERCLA), 94
Stat. 2767, as amended, 42 U.S.C. §9601 et seq. After years of study
and negotiation, the government ordered Atlantic Richfield to remove
up to 18 inches of soil in residential yards with arsenic levels exceed-
ing 250 parts per million (ppm). App. 94-95. For so-called “pasture
land”—that is, nearly everything else—the government set the
threshold for soil removal at 1,000 ppm. Brief for Respondents 8. By
way of reference, even 100 ppm is sometimes considered too toxic for
local landfills, and the federal government itself has elsewhere set a
threshold of 25 ppm. Ibid. Some States set residential cleanup levels
as low as 0.04 ppm. Ibid.

The cleanup work that followed left much to be desired. By 2016,
Atlantic Richfield claimed that it had virtually finished work on the
landowners’ properties. Yet, only 24 of their 77 properties had been
remediated, and only about 5 percent of the total acreage had been
touched. Id., at 9. Soil near Tammy Peters’s daycare playground, for
example, still shows an arsenic level of 292 ppm. But because the
“weighted average” for her yard is below 250 ppm, Atlantic Richfield
performed no cleanup of the playground at all. Id., at 10.

So the landowners here proceeded as landowners historically have:
They sought remedies for the pollution on their lands in state court
under state law. Their choice can come as no surprise. The federal
government enjoys no general power to regulate private lands; it may
intervene only consistent with the Commerce Clause or some other
constitutionally enumerated power. Nor does the federal government
always intervene as fully as it might even when it can. Meanwhile, the
regulation of real property and the protection of natural resources is a
traditional and central responsibility of state governments. And States
have long allowed landowners to seek redress for the pollution of their
lands through ancient common law causes of action like nuisance and
trespass. The landowners employed exactly these theories when they
brought suit in state court seeking restoration damages from Atlantic
Richfield—money that could be used only to remove arsenic, lead,
and other toxins from their properties. The Montana Supreme Court
has held that the landowners’ case states a viable claim for relief and
warrants trial.

Now, however, Atlantic Richfield wants us to call a halt to the

proceedings. The company insists that CERCLA preempts and
prohibits common law tort suits like this one. On Atlantic Richfield’s
telling, CERCLA even prevents private landowners from voluntarily
remediating their own properties at their own expense. No one may do
anything in 300 square miles of Montana, the company insists, with-
out first securing the federal government’s permission.

But what in the law commands that result? Everything in CERCLA
suggests that it seeks to supplement, not supplant, traditional state law
remedies and promote, not prohibit, efforts to restore contaminated
land. Congress hardly could have been clearer. It stated that,
“[n]othing in this [Act] shall be construed or interpreted as preempting
any State from imposing any additional liability or requirements with
respect to the release of hazardous substances within such State.” 42
U.S.C. §9614(a). It added that “[n]othing in this [Act] shall affect or
modify in any way the obligations or liabilities of any person under
other Federal or State law, including common law, with respect to re-
leases of hazardous substances or other pollutants or contaminants.”
§9652(d). And it said again that “[t]his [Act] does not affect or
otherwise impair the rights of any person under Federal, State, or
common law, except with respect to the timing of review as provided”
elsewhere in provisions that even the Court today does not invoke as
limits on recovery here. §9659(h). Three times Congress made its
point as plainly as anyone might.

So how does Atlantic Richfield seek to transform CERCLA from
a tool to aid cleanups into a ban on them? The company has to point to
something in the statutory text that trumps these many provisions and
preempts the landowners’ right to use state law to restore their lands.
After all, merely “[i]nvoking some brooding federal interest or ap-
pealing to a judicial policy preference should never be enough to win
preemption of a state law”; instead, a party like Atlantic Richfield
seeking to displace state law must identify “ ‘a constitutional text or a
federal statute’ that does the displacing.” Virginia Uranium, Inc. v.
Warren, 587 U.S. ___, ___ (2019) [27 Fla. L. Weekly Fed. S903a]
(opinion of GORSUCH, J.) (slip op., at 3) (quoting Puerto Rico Dept.
of Consumer Affairs v. ISLA Petroleum Corp., 485 U.S. 495, 503
(1988)).

In answer, Atlantic Richfield directs our attention to §122(e)(6).
It’s a provision buried in a section captioned “Settlements.” The
section outlines the process private parties must follow to negotiate a
settlement and release of CERCLA liability with the federal govern-
ment. Subsection (e)(6) bears the title “Inconsistent response action”
and states that, “[w]hen either the President, or a potentially responsi-
ble party pursuant to an administrative order or consent decree under
this chapter, has initiated a remedial investigation and feasibility study
for a particular facility under this chapter, no potentially responsible
party may undertake any remedial action at the facility unless such
remedial action has been authorized by the President.” 42 U.S.C.
§9622(e)(6). So even read for all its worth, this provision only bars
those “potentially responsible” to the federal government from
initiating cleanup efforts without prior approval. To get where it needs
to go, Atlantic Richfield must find some way to label the innocent
landowners here “potentially responsible part[ies]” on the hook for
cleanup duties with the federal government.

They are hardly that. When interpreting a statute, this Court applies
the law’s ordinary public meaning at the time of the statute’s adoption,
here 1980. See Wisconsin Central Ltd. v. United States, 585 U.S. ___,
___ (2018) [27 Fla. L. Weekly Fed. S383a] (slip op., at 9). To be
“potentially responsible” for something meant then, as it does today,
that a person could possibly be held accountable for it; the outcome is
capable of happening. American Heritage Dictionary 1025 (1981);
Webster’s New Collegiate Dictionary 893 (1980). And there is simply
no way the landowners here are potentially, possibly, or capable of
being held liable by the federal government for anything. In the first
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place, the federal government never notified the landowners that they
might be responsible parties, as it must under §122(e)(1). Addition-
ally, everyone admits that the period allowed for bringing a CERCLA
claim against them has long since passed under §113(g)(2)(B). On any
reasonable account, the landowners are potentially responsible to the
government for exactly nothing.

Statutory context is of a piece with the narrow text. Nothing in
§122 affects the rights of strangers to the federal government’s
settlement process. Everything in the section speaks to the details of
that process. The section requires the government to provide all
potentially responsible parties with notice that they might be held
responsible for remedial measures. §9622(e)(1). It instructs the
government to give a potentially responsible party a list of everyone
else so designated. Ibid. It specifies procedures for sharing proposals
and counterproposals among this group. §§9622(e)(2)-(3). It allows
the government to release from federal liability those who agree to
settle and clean up hazardous sites. See §§9622(a)-(c). And because
parties who settle with the federal government may seek cleanup costs
they incurred prior to settlement from other potentially responsible
parties, subsection (e)(6) bars a potentially responsible party from
taking unauthorized remedial measures. See §§922(e)(1)-(3), (h). This
ensures the government can control the shape of any final settlement
and no private party can unilaterally incur costs that it might then foist
on others. At the end of it all, the section does just what its title
suggests. It governs the settlement process among those who have
something to settle. It says nothing about the rights and duties of
individuals who, like the landowners here, have nothing to settle
because they face no potential liability.

Then there’s what the rest of the statute tells us. As we’ve seen,
CERCLA says again and again that it does not impair the rights of
individuals under state law. That instruction makes perfect sense and
does plenty of work if §122 only requires those potentially liable to the
federal government to secure permission before engaging in cleanup
efforts. By contrast, reading §122 to bar nearly everyone from
undertaking remedial efforts without federal permission renders
CERCLA’s many and emphatic promises about protecting existing
state law rights practically dead letters. Sure, the federal government
would still have to “involv[e]” state officials and comply with state
laws—or at least those laws federal agency employees deem “relevant
and appropriate.” §§9621(f)(1), (d)(2)(A)(ii). But CERCLA would
promise nothing more than observer status for state law and those who
wish to rely on it. States and private landowners alike who lack any
potential federal liability could be barred even from undertaking
remedial efforts on their own lands at their own expense, required in-
stead to host toxic wastes involuntarily and indefinitely. Rather than
supplementing state remedial efforts, CERCLA would rule them all.

Reading CERCLA this way would raise uneasy constitutional
questions too. If CERCLA really did allow the federal government to
order innocent landowners to house another party’s pollutants
involuntarily, it would invite weighty takings arguments under the
Fifth Amendment. See Loretto v. Teleprompter Manhattan CATV
Corp., 458 U.S. 419, 421 (1982). And if the statute really did grant the
federal government the power to regulate virtually each shovelful of
dirt homeowners may dig on their own properties, it would sorely test
the reaches of Congress’s power under the Commerce Clause. See
National Federation of Independent Business v. Sebelius, 567 U.S.
519, 551-553 (2012) [23 Fla. L. Weekly Fed. S480a].

Atlantic Richfield’s replies do nothing to address these problems.
Instead of making some helpful textual or contextual rejoinder about
§122, the company asks us look somewhere else entirely. Now,
Atlantic Richfield says, we should direct our attention to §107, a
provision that lists four classes of “[c]overed persons” the federal
government is authorized to sue under CERCLA. One of these classes

encompasses any person who owns a “facility” where hazardous
waste has “come to be located.” §§9607, 9601(9). Because the
landowners’ properties qualify as “facilit[ies]” where Atlantic
Richfield’s waste has come to be located, everyone admits the
landowners themselves are “[c]overed persons.” And, according to
Atlantic Richfield, this necessarily means they are also “potentially
responsible part[ies]” subject to §122(e)(6)’s requirement that they
seek federal permission before proceeding with any cleanup.

But notice the linguistic contortion and logical leap. Linguistically,
§107 identifies the “[c]overed persons” the government is authorized
to sue. Section 122 requires a “potentially responsible party” seeking
settlement with and discharge of liability from the federal government
to obtain its permission before engaging in a cleanup. The terms use
different language, appear in different statutory sections, and address
different matters. Nor are these two sections the only ones like them.
CERCLA differentiates between covered persons and potentially
responsible parties in many places: Some sections apply to all persons
covered by §107 (see, e.g., 42 U.S.C. §§9619(d), 9624(b)), while
others extend their mandates only to potentially responsible parties
(see, e.g., §§9604, 9605, 9611). Logically, too, the concepts are
distinct. Yes, a potentially responsible party must be a covered person
the government is authorized to sue. But the inverse does not follow.
It is possible to be a person the government is authorized to sue
without also being a person the government has chosen to single out
for potential responsibility. Atlantic Richfield’s argument, thus, es-
sentially proceeds like this: Disregard the differences in language;
then assume Congress chose its terms randomly throughout the law;
and, finally, conflate logically distinct concepts.

Our case illustrates the significance of the distinction Congress
drew and Atlantic Richfield would have us ignore. Maybe the federal
government was once authorized by §107 to include the innocent
landowners here in a CERCLA suit. But few statutes pursue their
purpose single-mindedly or require their full enforcement. And as
we’ve seen, at least two things happened that preclude these landown-
ers from being held responsible for anything: The government chose
not to notify them of potential liability under §122(e)(3), and it
declined to bring suit within the period prescribed by §113(g)(2)(B).
Under the plain and ordinary meaning of the statutory terms before us,
these landowners are not potentially responsible parties and CERCLA
doesn’t require them to seek permission from federal officials before
cleaning their own lands. If Congress had wished to extend its ask-
before-cleaning rule to every covered person—including those the
government chooses not to pursue for potential liability—all it had to
do was say so. Congress displayed no trouble using the term
“[c]overed persons” elsewhere in the statute. See, e.g., §§9619(d),
9624(b)(2). Conspicuously, it made a different choice here.

Without any plausible foundation in the statute to support its
position, Atlantic Richfield resorts to this odd argument. Maybe the
terms “[c]overed persons” and “potentially responsible party” are
different and the statute uses them in different places to do different
things. But, the company insists, we must conflate them now because
this Court has conflated them before. In particular, Atlantic Richfield
points to language in United States v. Atlantic Research Corp., 551
U.S. 128 (2007) [20 Fla. L. Weekly Fed. S336a], where the Court
spoke of “Section 107(a) [as] defin[ing] four categories of PRPs [po-
tentially responsible parties].” Id., at 131-132.

That may be so but it does not make it so. The relationship between
the terms “[c]overed persons” under §107 and “potentially responsi-
ble part[ies]” under §122 is of critical importance in this case, but it
was not briefed, argued, or decided in Atlantic Research. Instead, the
only question there concerned the meaning of the term “[c]overed per-
sons” under §107. Though the Court employed the term “PRP” to
describe “[c]overed persons,” nothing turned on the use or meaning
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of the acronym: Replace every reference to “PRP” with “[c]overed
person” and the Court’s holding and reasoning remains the same. This
Court has long warned that matters “ ‘lurk[ing] in the record, neither
brought to the attention of the court nor ruled upon,’ ” should not be
read as having decided anything. Cooper Industries, Inc. v. Aviall
Services, Inc., 543 U.S. 157, 170 (2004) [18 Fla. L. Weekly Fed.
S44a] (quoting Webster v. Fall, 266 U.S. 507, 511 (1925)). We have
warned, too, against reading our judicial opinions as if they were some
sort of legislative code because, otherwise, innocent and inconsequen-
tial judicial remarks might mistakenly come to trump democratically
adopted laws. See Reiter v. Sonotone Corp., 442 U.S. 330, 341
(1979). Atlantic Richfield would have us ignore these teachings and
confuse a stray remark with a rule of law.

In the end, the company’s case cannot help but be seen for what it
really is: an appeal to policy. On its view, things would be so much
more orderly if the federal government ran everything. And, let’s be
honest, the implication here is that property owners cannot be trusted
to clean up their lands without causing trouble (especially for Atlantic
Richfield). Nor, we are told, should Montanans worry so much: The
restrictions Atlantic Richfield proposes aren’t really that draconian
because homeowners would still be free to do things like build
sandboxes for their grandchildren (provided, of course, they don’t
scoop out too much arsenic in the process).

But, as in so many cases that come before this Court, the policy
arguments here cut both ways. Maybe paternalistic central planning
cannot tolerate parallel state law efforts to restore state lands. But
maybe, too, good government and environmental protection would be
better served if state law remedies proceeded alongside federal efforts.
State and federal law enforcement usually work in just this way,
complementing rather than displacing one another. And, anyway, how
long would Atlantic Richfield have us enforce what amounts to a
federal easement requiring landowners to house toxic waste on their
lands? The government has been on site since 1983; work supposedly
finished around the landowners’ homes in 2016; the completion of
“primary” cleanup efforts is “estimated” to happen by 2025. So, yes,
once a Superfund site is “delisted,” the restrictions on potentially
responsible parties fade away. But this project is well on its way to the
half-century mark and still only a “preliminary” deadline lies on the
horizon. No one before us will even hazard a guess when the work will
finish and a “delisting” might come. On Atlantic Richfield’s view,
generations have come and gone and more may follow before the
plaintiffs can clean their land.

The real problem, of course, is that Congress, not this Court, is
supposed to make judgments between competing policy arguments
like these. And, as we’ve seen, Congress has offered its judgment
repeatedly and clearly. CERCLA sought to add to, not detract from,
state law remedial efforts. It endorsed a federalized, not a centralized,
approach to environmental protection. What if private or state cleanup
efforts really do somehow interfere with federal interests? Congress
didn’t neglect the possibility. But instead of requiring state officials
and local landowners to beg Washington for permission, Congress
authorized the federal government to seek injunctive relief in court.
See §9606(a). Atlantic Richfield would have us turn this system
upside down, recasting the statute’s presumption in favor of coopera-
tive federalism into a presumption of federal absolutism.

While I agree with the Court’s assessment in Parts I and II of its
opinion that we have jurisdiction to hear this case, I cannot agree with
its ruling on the merits in Part III. Departing from CERCLA’s terms
in this way transforms it from a law that supplements state environ-
mental restoration efforts into one that prohibits them. Along the way,
it strips away ancient common law rights from innocent landowners
and forces them to suffer toxic waste in their backyards, playgrounds,
and farms. Respectfully, that is not what the law was written to do; that

is what it was written to prevent.

*        *        *

Patents—Challenge—Administrative proceedings—Inter partes re-
view asking U.S. Patent and Trademark Office to reconsider validity
of earlier granted patent claims—Appeals—Scope of review—Statute
provides that if request for inter partes review comes more than a year
after suit against the requesting party for patent infringement, “inter
partes review may not be instituted,” and further provides the
determination by the PTO director whether to institute an inter partes
review is final and nonappealable—The bar on judicial review applies
to party’s contention on appeal that agency should have refused to
institute an inter partes review because of statute’s time prescription

THRYV, INC., fka DEX MEDIA, INC., Petitioner v. CLICK-TO-CALL TECHNOL-
OGIES, LP, et al. U.S. Supreme Court. Case No. 18-916. Argued December 9, 2019—
Decided April 20, 2020. On Writ of Certiorari to the U.S. Court of Appeals for the
Federal Circuit.

Syllabus
Inter partes review is an administrative process that permits a patent challenger to ask

the U.S. Patent and Trademark Office to reconsider the validity of earlier granted
patent claims. For inter partes review to proceed, the agency must agree to institute
review. See 35 U.S.C. §314. Among other conditions set by statute, if a request
comes more than a year after suit against the requesting party for patent infringe-
ment, “[a]n inter partes review may not be instituted.” §315(b). The agency’s
“determination . . . whether to institute an inter partes review under this section shall
be final and nonappealable.” §314(d).

Entities associated with petitioner Thryv, Inc. sought inter partes review of a
patent owned by respondent Click-to-Call Technologies, LP. Click-to-Call
countered that the petition was untimely under §315(b). The Patent Trial and
Appeal Board (Board) disagreed and instituted review. After proceedings on the
merits, the Board issued a final written decision reiterating its §315(b) decision and
canceling 13 of the patent’s claims as obvious or lacking novelty. Click-to-Call ap-
pealed the Board’s §315(b) determination. Treating the Board’s application of
§315(b) as judicially reviewable, the Court of Appeals concluded that the petition
was untimely, vacated the Board’s decision, and remanded with instructions to
dismiss.

Held: Section 314(d) precludes judicial review of the agency’s application of §315(b)’s
time prescription. Pp. 6-14.

(a) A party generally cannot contend on appeal that the agency should have
refused “to institute an inter partes review.” §314(d). That follows from §314(d)’s
text and Cuozzo Speed Technologies, LLC v. Lee, 579 U.S. ___. In Cuozzo, this
Court explained that §314(d) “preclud[es] review of the Patent Office’s institution
decisions”—at least “where the grounds for attacking the decision to institute inter
partes review consist of questions that are closely tied to the application and
interpretation of statutes related to the Patent Office’s decision to initiate inter
partes review.” Id., at ___. Pp. 6-7.

(b) The question here is whether a challenge based on §315(b) ranks as an
appeal of the agency’s decision “to institute an inter partes review.” §314(d). There
is no need to venture beyond Cuozzo’s holding that §314(d) bars review at least of
matters “closely tied to the application and interpretation of statutes related to” the
institution decision, 579 U.S., at ___. A §315(b) challenge easily meets that
measurement. Section 315(b), setting forth a circumstance in which “[a]n inter
partes review may not be instituted,” expressly governs institution and nothing
more. Pp. 7-8.

(c) This conclusion is strongly reinforced by the statute’s purpose and design.
Congress designed inter partes review to weed out bad patent claims efficiently.
Allowing §315(b) appeals, however, would unwind agency proceedings
determining patentability and leave bad patents enforceable. Pp. 8-10.

(d) In Click-to-Call’s view, §314(d)’s bar on judicial review is limited to the
agency’s threshold determination under §314(a) of the question whether the
petitioner has a reasonable likelihood of prevailing. Cuozzo is fatal to that
interpretation, for the Court in that case held unreviewable the agency’s application
of a provision other than §314(a). Contrary to Click-to-Call’s contention, §314(d)’s
text does not limit the review bar to §314(a). Rather than borrowing language from
related provisions that would have achieved Click-to-Call’s preferred meaning,
Congress used broader language in §314(d). Click-to-Call also insists that
Congress intended judicial supervision of the agency’s application of §315(b), but
the statute instead reflects a choice to entrust that issue to the agency. Finally, SAS
Institute Inc. v. Iancu, 584 U.S. ___, offers Click-to-Call no assistance. Unlike the
appeal held reviewable in SAS Institute, Click-to-Call’s appeal challenges not the
manner in which the agency’s review proceeds once instituted, but whether the
agency should have instituted review at all. Pp. 10-13.

(e) Click-to-Call argues in the alternative that its §315(b) objection is
authorized as an appeal from the Board’s final written decision, which addressed
the §315(b) issue. Even labeled that way, Click-to-Call’s appeal is still barred by
§314(d) because Click-to-Call’s contention remains, essentially, that the agency
should have refused to institute inter partes review. P. 14.
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899 F. 3d 1321, vacated and remanded.

GINSBURG, J., delivered the opinion of the Court, in which ROBERTS, C. J., and
BREYER, KAGAN, and KAVANAUGH, JJ., joined, and in which THOMAS and
ALITO, JJ., joined except as to Part III-C. GORSUCH, J., filed a dissenting opinion,
in which SOTOMAYOR, J., joined as to Parts I, II, III, and IV.

))))))))))))))))))
JUSTICE GINSBURG delivered the opinion of the Court.*
Inter partes review is an administrative process in which a patent

challenger may ask the U.S. Patent and Trademark Office (PTO) to
reconsider the validity of earlier granted patent claims. This case
concerns a statutorily prescribed limitation of the issues a party may
raise on appeal from an inter partes review proceeding.

When presented with a request for inter partes review, the agency
must decide whether to institute review. 35 U.S.C. §314. Among other
conditions set by statute, if the request comes more than a year after
suit against the requesting party for patent infringement, “[a]n inter
partes review may not be instituted.” §315(b). “The determination by
the [PTO] Director whether to institute an inter partes review under
this section shall be final and nonappealable.” §314(d).†

In this case, the agency instituted inter partes review in response to
a petition from Thryv, Inc., resulting in the cancellation of several
patent claims. Patent owner Click-to-Call Technologies, LP, ap-
pealed, contending that Thryv’s petition was untimely under §315(b).

The question before us: Does §314(d)’s bar on judicial review of
the agency’s decision to institute inter partes review preclude Click-
to-Call’s appeal? Our answer is yes. The agency’s application of
§315(b)’s time limit, we hold, is closely related to its decision whether
to institute inter partes review and is therefore rendered nonappealable
by §314(d).

I
The Patent and Trademark Office has several ways “to reexam-

ine—and perhaps cancel—a patent claim that it had previously
allowed.” Cuozzo Speed Technologies, LLC v. Lee, 579 U.S. ___, ___
(2016) [26 Fla. L. Weekly Fed. S278a] (slip op., at 3). Congress es-
tablished the procedure at issue here, inter partes review, in the Leahy-
Smith America Invents Act (AIA), 125 Stat. 284, enacted in 2011. See
35 U.S.C. §311 et seq. Inter partes review allows third parties to
challenge patent claims on grounds of invalidity specified by statute.
§311(b).

For inter partes review to proceed, the agency must agree to
institute review. §314. Any person who is not the pat-ent’s owner may
file a petition requesting inter partes review. §311(a). The patent
owner may oppose institution of inter partes review, asserting the
petition’s “failure . . . to meet any requirement of this chapter.” §313.

The AIA sets out prerequisites for institution. Among them, “[t]he
Director may not authorize an inter partes review to be instituted
unless the Director determines . . . that there is a reasonable likelihood
that the petitioner would prevail with respect to at least 1 of the claims
challenged in the petition.” §314(a). Most pertinent to this case, “[a]n
inter partes review may not be instituted if the petition requesting the
proceeding is filed more than 1 year after the date on which the
petitioner, real party in interest, or privy of the petitioner is served with
a complaint alleging infringement of the patent.” §315(b).

After receiving the petition and any response, the PTO “Director
shall determine whether to institute an inter partes review under this
chapter.” §314(b). The Director has delegated institution authority to
the Patent Trial and Appeal Board (Board). 37 CFR §42.4(a) (2019).
As just noted, the federal agency’s “determination . . . whether to
institute an inter partes review under this section” is “final and
nonappealable.” 35 U.S.C. §314(d).

Upon electing to institute inter partes review, the Board conducts
a proceeding to evaluate the challenged claims’ validity. See §316. At
the conclusion of the proceeding—if review “is instituted and not

dismissed”—the Board “issue[s] a final written decision with respect
to the patentability of” the challenged claims. §318(a). “A party
dissatisfied with the final written decision . . . may appeal the deci-
sion” to the Court of Appeals for the Federal Circuit. §319.

II
Respondent Click-to-Call owns a patent relating to a technology

for anonymous telephone calls, U.S. Patent No. 5,818,836 (‘836
patent). In 2013, petitioner Thryv sought inter partes review, challeng-
ing several of the patent’s claims.1

In opposition, Click-to-Call urged that §315(b) barred institution
of inter partes review because Thryv filed its petition too late. Click-
to-Call pointed to an infringement suit filed in 2001, which ended in
a voluntary dismissal without prejudice.2 In Click-to-Call’s view, that
2001 suit started §315(b)’s one-year clock, making the 2013 petition
untimely.

The Board disagreed. Section 315(b) did not bar the institution of
inter partes review, the Board concluded, because a complaint
dismissed without prejudice does not trigger §315(b)’s one-year limit.
Finding no other barrier to institution, the Board decided to institute
review. After proceedings on the merits, the Board issued a final
written decision reiterating its rejection of Click-to-Call’s §315(b)
argument and canceling 13 of the patent’s claims as obvious or
lacking novelty.

Click-to-Call appealed, challenging only the Board’s determina-
tion that §315(b) did not preclude inter partes review. The Court of
Appeals dismissed the appeal for lack of jurisdiction, agreeing with
Thryv and the Director (who intervened on appeal) that §314(d)’s bar
on appeal of the institution decision precludes judicial review of the
agency’s application of §315(b). Citing our intervening decision in
Cuozzo, see infra, at 6-7, we granted certiorari, vacated the judgment,
and remanded. Click-to-Call Technologies, LP v. Oracle Corp., 579
U.S. ___ (2016). On remand, the Court of Appeals again dismissed the
appeal on the same ground.

Thereafter, in another case, the en banc Federal Circuit held that
“time-bar determinations under §315(b) are appealable” notwith-
standing §314(d). Wi-Fi One, LLC v. Broadcom Corp., 878 F. 3d
1364, 1367 (2018). The majority opinion construed §314(d)’s
reference to the determination whether to institute inter partes review
“under this section” as trained on the likelihood-of-success require-
ment stated in §314(a). Id., at 1372. The §315(b) timeliness determi-
nation, the majority concluded, “is not ‘closely related’ to the
institution decision addressed in §314(a).” Id., at 1374 (quoting
Cuozzo, 579 U.S., at ___ (slip op., at 12)). The majority therefore held
that for §315(b) appeals, §314(d) does not displace the usual presump-
tion favoring judicial review of agency action. Wi-Fi One, 878 F. 3d,
at 1374-1375. In a concurring opinion, Judge O’Malley emphasized
a “simpler” basis for the same conclusion. Id., at 1375. In her view,
§314(d) shields from review only the agency’s assessment of a
petition’s “substantive adequacy,” not questions about the agency’s
“authority to act.” Id., at 1376.

Judge Hughes, joined by Judges Lourie, Bryson, and Dyk,
dissented, expressing a position that today’s dissent characterizes as
“extraordinary.” Post, at 6. Those judges concluded that §314(d)
conveys Congress’ “clear and unmistakable” “intent to prohibit
judicial review of the Board’s [inter partes review] institution
decision.” Wi-Fi One, 878 F. 3d, at 1378. That prohibition applies to
§315(b) issues, the Federal Circuit dissenters maintained, because
§315(b) “describes when an [inter partes review] may be ‘instituted.’ ”
Id., at 1377, 1378-1379 (quoting §315(b)).

In light of its en banc decision in Wi-Fi One, the Court of Appeals
granted panel rehearing in this case. Treating the Board’s application
of §315(b) as judicially reviewable, the panel’s revised opinion held
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that the Board erred by instituting review. The petition for inter partes
review here was untimely, the Court of Appeals held, because the
2001 infringement complaint, though dismissed without prejudice,
started the one-year clock under §315(b).3 The court therefore vacated
the Board’s final written decision, which had invalidated 13 of Click-
to-Call’s claims for want of the requisite novelty and nonobviousness,
and remanded with instructions to dismiss.

We granted certiorari to resolve the reviewability issue, 587 U.S.
___ (2019), and now vacate the Federal Circuit’s judgment and
remand with instructions to dismiss the appeal for lack of appellate
jurisdiction.

III

A
To determine whether §314(d) precludes judicial review of the

agency’s application of §315(b)’s time prescription, we begin by
defining §314(d)’s scope. Section 314(d)’s text renders “final and
nonappealable” the “determination by the Director whether to institute
an inter partes review under this section.” §314(d) (emphasis added).
That language indicates that a party generally cannot contend on
appeal that the agency should have refused “to institute an inter partes
review.”

We held as much in Cuozzo. There, a party contended on appeal
that the agency should have refused to institute inter partes review
because the petition failed §312(a)(3)’s requirement that the grounds
for challenging patent claims must be identified “with particularity.”
579 U.S., at ___ (slip op., at 6) (internal quotation marks omitted).
This “contention that the Patent Office unlawfully initiated its agency
review is not appealable,” we held, for “that is what §314(d) says.” Id.,
at ___ (slip op., at 7). Section 314(d), we explained, “preclud[es]
review of the Patent Office’s institution decisions” with sufficient
clarity to overcome the “ ‘strong presumption’ in favor of judicial
review.” Id., at ___-___ (slip op., at 9-11) (quoting Mach Mining, LLC
v. EEOC, 575 U.S. 480, 486 (2015) [25 Fla. L. Weekly Fed. S224a]).
See Cuozzo, 579 U.S., at ___-___ (slip op., at 9-11) (finding “ ‘clear
and convincing’ indications . . . that Congress intended to bar review”
(quoting Block v. Community Nutrition Institute, 467 U.S. 340, 349-
350 (1984))).

We reserved judgment in Cuozzo, however, on whether §314(d)
would bar appeals reaching well beyond the decision to institute inter
partes review. 579 U.S., at ___ (slip op., at 11). We declined to
“decide the precise effect of §314(d) on,” for example, “appeals that
implicate constitutional questions.” Ibid. Instead, we defined the
bounds of our holding this way: “[O]ur interpretation applies where
the grounds for attacking the decision to institute inter partes review
consist of questions that are closely tied to the application and
interpretation of statutes related to the Patent Office’s decision to
initiate inter partes review.” Ibid.

B
We therefore ask whether a challenge based on §315(b) ranks as an

appeal of the agency’s decision “to institute an inter partes review.”
§314(d). We need not venture beyond Cuozzo’s holding that §314(d)
bars review at least of matters “closely tied to the application and
interpretation of statutes related to” the institution decision, 579 U.S.,
at ___ (slip op., at 11), for a §315(b) challenge easily meets that
measurement.

Section 315(b)’s time limitation is integral to, indeed a condition
on, institution. After all, §315(b) sets forth a circumstance in which
“[a]n inter partes review may not be instituted.” Even Click-to-Call
and the Court of Appeals recognize that §315(b) governs institution.
See Brief for Respondent Click-to-Call 1 (§315(b) is “a clear limit on
the Board’s institution authority”); Wi-Fi One, 878 F. 3d, at 1373
(“§315(b) controls the Director’s authority to institute [inter partes

review]”).
Because §315(b) expressly governs institution and nothing more,

a contention that a petition fails under §315(b) is a contention that the
agency should have refused “to institute an inter partes review.”
§314(d). A challenge to a petition’s timeliness under §315(b) thus
raises “an ordinary dispute about the application of” an institution-
related statute. Cuozzo, 579 U.S., at ___ (slip op., at 7). In this case as
in Cuozzo, therefore, §314(d) overcomes the presumption favoring
judicial review.4

C
The AIA’s purpose and design strongly reinforce our conclusion.

By providing for inter partes review, Congress, concerned about
overpatenting and its diminishment of competition, sought to weed
out bad patent claims efficiently. See id., at ___ (slip op., at 8); H. R.
Rep. No. 112-98, pt. 1, p. 40 (2011) (“The legislation is designed to
establish a more efficient and streamlined patent system that will
improve patent quality and limit unnecessary and counterproductive
litigation costs.”).5

Allowing §315(b) appeals would tug against that objective,
wasting the resources spent resolving patentability and leaving bad
patents enforceable. A successful §315(b) appeal would terminate in
vacatur of the agency’s decision; in lieu of enabling judicial review of
patentability, vacatur would unwind the agency’s merits decision. See
Cuozzo, 579 U.S., at ___ (slip op., at 8). And because a patent owner
would need to appeal on §315(b) untimeliness grounds only if she
could not prevail on patentability, §315(b) appeals would operate to
save bad patent claims. This case illustrates the dynamic. The agency
held Click-to-Call’s patent claims invalid, and Click-to-Call does not
contest that holding. It resists only the agency’s institution decision,
mindful that if the institution decision is reversed, then the agency’s
work will be undone and the canceled patent claims resurrected.

Other features of the statutory design confirm that Congress
prioritized patentability over §315(b)’s timeliness requirement. A
petitioner’s failure to satisfy §315(b) does not prevent the agency from
conducting inter partes review of the challenged patent claims; the
agency can do so at another petitioner’s request. §311(a). Nor does
failure to satisfy §315(b) prevent the original initiator from participat-
ing on the merits; the §315(b)-barred party can join a proceeding
initiated by another petitioner. §315(b), (c). And once inter partes
review is instituted, the agency may issue a final written decision even
“[i]f no petitioner remains in the inter partes review.” §317(a). It is
unsurprising that a statutory scheme so consistently elevating
resolution of patentability above a petitioner’s compliance with
§315(b) would exclude §315(b) appeals, thereby preserving the
Board’s adjudication of the merits.

Judicial review of §315(b) rulings, moreover, would do little to
serve other statutory goals. The purpose of §315(b), all agree, is to
minimize burdensome overlap between inter partes review and patent-
infringement litigation. Brief for Petitioner 24; Brief for Federal
Respondent 36; Brief for Respondent Click-to-Call 37. Judicial
review after the agency proceedings cannot undo the burdens already
occasioned. Nor are §315(b) appeals necessary to protect patent
claims from wrongful invalidation, for patent owners remain free to
appeal final decisions on the merits. §319.

IV
Click-to-Call advances a narrower reading of §314(d). In Click-to-

Call’s view, which the dissent embraces, post, at 6-18, the bar on
judicial review applies only to the agency’s threshold determination
under §314(a) of the question whether the petitioner has a reasonable
likelihood of prevailing. Section 314(d) addresses the “determination
by the Director whether to institute inter partes review under this
section” (emphasis added), and, Click-to-Call maintains, §314(a)
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contains “the only substantive determination referenced in” the same
section as §314(d). Brief for Respondent Click-to-Call 16. This
interpretation, Click-to-Call argues, supplies a clear rule consonant
with the presumption favoring judicial review. Cf. supra, at 4-5
(Federal Circuit’s en banc Wi-Fi One decision).

Cuozzo is fatal to Click-to-Call’s interpretation. Section 314(d)’s
review bar is not confined to the agency’s application of §314(a), for
in Cuozzo we held unreviewable the agency’s application of
§312(a)(3). 579 U.S., at ___-___ (slip op., at 7-8). Far from limiting
the appeal bar to §314(a) and “nothing else” as Click-to-Call urges,
Brief for Respondent 29, the Court’s opinion in Cuozzo explained that
the bar extends to challenges grounded in “statutes related to” the
institution decision. 579 U.S., at ___ (slip op., at 11).

The text of §314(d) offers Click-to-Call no support. The provision
sweeps more broadly than the determination about whether “there is
a reasonable likelihood that the petitioner would prevail.” §314(a).
Rather, it encompasses the entire determination “whether to institute
an inter partes review.” §314(d).

And §314(d) refers not to a determination under subsection (a), but
to the determination “under this section.” That phrase indicates that
§314 governs the Director’s institution of inter partes review. Titled
“Institution of inter partes review,” §314 is the section housing the
command to the Director to “determine whether to institute an inter
partes review,” §314(b). Thus, every decision to institute is made
“under” §314 but must take account of specifications in other
provisions—such as the §312(a)(3) particularity requirement at issue
in Cuozzo and the §315(b) timeliness requirement at issue here.
Similar clarifying language recurs throughout the AIA. See, e.g.,
§315(c) (referring to the Director’s determination regarding “the
institution of an inter partes review under section 314” (emphasis
added)); §314(b) (referring to “a petition filed under section 311,” the
section authorizing the filing of petitions (emphasis added));
§314(b)(1) (referring to “a preliminary response to the petition under
section 313,” the section authorizing the filing of preliminary
responses to petitions (emphasis added)).

If Congress had intended Click-to-Call’s meaning, it had at hand
readymade language from a precursor to §314(d): “A determination
by the Director under subsection (a) shall be final and non-
appealable.” 35 U.S.C. §312(c) (2006 ed.) (emphasis added) (govern-
ing inter partes reexamination). Or Congress might have borrowed
from a related provision: “A determination by the Director pursuant
to subsection (a) of this section that no substantial new question of
patentability has been raised will be final and nonappealable.” 35
U.S.C. §303(c) (emphasis added) (governing ex parte reexamination).
Instead, Congress chose to shield from appellate review the determi-
nation “whether to institute an inter partes review under this section.”
§314(d) (emphasis added). That departure in language suggests a
departure in meaning. See Henson v. Santander Consumer USA Inc.,
582 U.S. ___, ___ (2017) [26 Fla. L. Weekly Fed. S638a] (slip op., at
6).

Click-to-Call doubts that Congress would have limited the
agency’s institution authority in §315(b) without ensuring judicial
supervision. Congress entrusted the institution decision to the agency,
however, to avoid the significant costs, already recounted, of nullify-
ing a thoroughgoing determination about a patent’s validity. See
supra, at 8-9. That goal—preventing appeals that would frustrate effi-
cient resolution of patentability—extends beyond §314(a) appeals.

Click-to-Call also contends that we adopted its interpretation of
§314(d) in SAS Institute Inc. v. Iancu, 584 U.S. ___ (2018) [27 Fla. L.
Weekly Fed. S191a]. Neither of our holdings in that case assists Click-
to-Call, and both holdings remain governing law. SAS Institute first
held that once the agency institutes an inter partes review, it must
“resolve all of the claims in the case.” Id., at ___ (slip op., at 1). SAS

Institute located that rule in §318(a), which requires the agency to
decide “the patentability of any patent claim challenged by the
petitioner.” Ibid. (emphasis in original; internal quotation marks omit-
ted). SAS Institute next held that §314(d) did not bar judicial review of
§318(a)’s application. Id., at ___-___ (slip op., at 12-14). Our decision
explained that “nothing in §314(d) or Cuozzo withdraws our power to
ensure that an inter partes review proceeds in accordance with the
law’s demands.” Id., at ___ (slip op., at 14). That reviewability hold-
ing is inapplicable here, for Click-to-Call’s appeal challenges not the
manner in which the agency’s review “proceeds” once instituted, but
whether the agency should have instituted review at all.

Click-to-Call homes in on a single sentence from SAS Institute’s
reviewability discussion: “Cuozzo concluded that §314(d) precludes
judicial review only of the Director’s ‘initial determination’ under
§314(a) that ‘there is a “reasonable likelihood” that the claims are
unpatentable on the grounds asserted’ and review is therefore
justified.” Id., at ___ (slip op., at 13) (quoting Cuozzo, 579 U.S., at ___
(slip op., at 9)). But that sentence’s account of Cuozzo is incomplete.
Recall that Cuozzo itself applied §314(d)’s appeal bar to a challenge
on grounds other than §314(a). See supra, at 10. To understand how
far beyond §314(a) the bar on judicial review extends, we look to the
statute and Cuozzo; for the reasons stated above, they establish that
§314(d) bars challenges resting on §315(b).6

V
Click-to-Call presses an alternative reason why the Board’s ruling

on its §315(b) objection is appealable. The Board’s final written
decision addressed the §315(b) issue, so Click-to-Call argues that it
may appeal under §319, which authorizes appeal from the final
written decision. But even labeled as an appeal from the final written
decision, Click-to-Call’s attempt to overturn the Board’s §315(b)
ruling is still barred by §314(d). Because §315(b)’s sole office is to
govern institution, Click-to-Call’s contention remains, essentially,
that the agency should have refused to institute inter partes review. As
explained, §314(d) makes that contention unreviewable.

*     *    *
For the reasons stated, we vacate the judgment of the United States

Court of Appeals for the Federal Circuit and remand the case with
instructions to dismiss for lack of appellate jurisdiction.

It is so ordered.
))))))))))))))))))

*JUSTICE THOMAS and JUSTICE ALITO join all but Part III-C of this opinion.
†Key statutory provisions are reproduced in an appendix to this opinion.
1More precisely, the petition was filed by four companies, including

YellowPages.com, LLC, and Ingenio, LLC. Through “a series of mergers, sales, and
name changes,” both became Thryv. Brief for Petitioner 8. For simplicity, we refer to
Thryv and its predecessor entities as “Thryv.”

2The 2001 suit was brought by Inforocket.Com, Inc.—then the exclusive licensee
of the ‘836 patent—against Keen, Inc. See Inforocket.Com, Inc. v. Keen, Inc., No. 1:01-
cv-05130 (SDNY). While the suit was pending, Keen acquired Inforocket and the
District Court dismissed the suit without prejudice. By the time of the inter partes
review petition, Keen had become Ingenio (now Thryv).

3A footnote in the panel’s opinion noted that the Court of Appeals sitting en banc
had considered and agreed with the panel majority’s conclusion that a complaint
voluntarily dismissed without prejudice can trigger §315(b)’s time bar. Click-to-Call
Technologies, LP v. Ingenio, Inc., 899 F. 3d 1321, 1328, n. 3 (CA Fed. 2018). On that
issue, Judge Taranto issued a concurring opinion, id., at 1343-1347, and Judge Dyk,
joined by Judge Lourie, issued a dissenting opinion, id., at 1350-1355. That question
is outside the scope of our review.

4We do not decide whether mandamus would be available in an extraordinary case.
Cf. Cuozzo Speed Technologies, LLC v. Lee, 579 U.S. ___, ___-___, n. 5 (2016) [26
Fla. L. Weekly Fed. S278a] (ALITO, J., concurring in part and dissenting in part) (slip
op., at 5-6, n. 5).

5The dissent acknowledges that “Congress authorized inter partes review to
encourage further scrutiny of already issued patents.” Post, at 14. Yet the dissent,
despite the Court’s decision upholding the constitutionality of such review in Oil States
Energy Services, LLC v. Greene’s Energy Group, LLC, 584 U.S. ___ (2018) [27 Fla.
L. Weekly Fed. S197a], appears ultimately to urge that Congress lacks authority to
permit second looks. Patents are property, the dissent several times repeats, and
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Congress has no prerogative to allow “property-taking-by-bureaucracy.” Post, at 1, 18-
21. But see Oil States, 584 U.S., at ___ (slip op., at 7) (“patents are public franchises”
(internal quotation marks omitted)). The second look Congress put in place is assigned
to the very same bureaucracy that granted the patent in the first place. Why should that
bureaucracy be trusted to give an honest count on first view, but a jaundiced one on
second look? See post, at 19-20.

6Defending Click-to-Call’s interpretation, the dissent takes a view of our precedent
that neither Click-to-Call nor the Federal Circuit advances. See post, at 15-18. The
dissent does not consider itself bound by Cuozzo’s conclusion that §314(d) bars appeal
of “questions that are closely tied to the application and interpretation of statutes related
to the Patent Office’s decision to initiate inter partes review,” 579 U.S., at ___ (slip op.,
at 11). According to the dissent, that statement is dicta later repudiated in SAS Institute
Inc. v. Iancu, 584 U.S. ___ (2018) [27 Fla. L. Weekly Fed. S191a].

But Cuozzo concerned an appeal resting on a “related statutory section”:
§312(a)(3). 579 U.S., at ___ (slip op., at 7). That §312(a)(3) challenge was tied to
institution, the Court explained, for two reasons: first, because it “attack[ed] a
‘determination . . . whether to institute’ review,” id., at ___-___ (slip op., at 7-8);
second, because the §312(a)(3) challenge was related to invoking §314(a)’s condition
on institution, id., at ___ (slip op., at 12). Cuozzo’s recognition that §314(d) can bar
challenges rooted in provisions other than §314(a) was hardly “dicta,” post, at 16—it
was the Court’s holding. And SAS Institute purported to adhere to Cuozzo, not to
overrule it. 584 U.S., at ___-___ (slip op., at 13-14). The Court in SAS Institute said,
specifically, that it discerned “nothing in . . . Cuozzo” inconsistent with its conclusion.
Id., at ___ (slip op., at 14).

We do not so lightly treat our determinations as dicta and our decisions as
overruling others sub silentio. Nor can we countenance the dissent’s dangerous
insinuation that today’s decision is not “really” binding precedent. Post, at 17-18
(“[W]ho can say?”); post, at 18 (“Litigants and lower courts alike will just have to wait
and see.”). Lest any “confusion” remain, post, at 17, we reaffirm today our holding in
Cuozzo: Section 314(d) generally precludes appeals of the agency’s institution
decision, including, beyond genuine debate, appeals “consist[ing] of questions that are
closely tied to the application and interpretation of statutes related to” the institution
decision. 579 U.S., at ___, ___ (slip op., at 7, 11). The appeal bar, we therefore reiterate,
is not limited to the agency’s application of §314(a).

))))))))))))))))))

APPENDIX OF KEY STATUTORY PROVISIONS

35 U.S.C. §314:
“Institution of inter partes review

“(a) THRESHOLD.—The Director may not authorize an inter
partes review to be instituted unless the Director determines that
the information presented in the petition filed under section 311
and any response filed under section 313 shows that there is a
reasonable likelihood that the petitioner would prevail with respect
to at least 1 of the claims challenged in the petition.

“(b) TIMING.—The Director shall determine whether to
institute an inter partes review under this chapter pursuant to a
petition filed under section 311 within 3 months after—

“(1) receiving a preliminary response to the petition under
section 313; or

“(2) if no such preliminary response is filed, the last date on
which such response may be filed.

“(c) NOTICE.—The Director shall notify the petitioner and
patent owner, in writing, of the Director’s determination under
subsection (a), and shall make such notice available to the public
as soon as is practicable. Such notice shall include the date on
which the review shall commence.

“(d) NO APPEAL.—The determination by the Director
whether to institute an inter partes review under this section shall
be final and nonappealable.”

35 U.S.C. §315(b):
“PATENT OWNER’S ACTION.—An inter partes review may

not be instituted if the petition requesting the proceeding is filed
more than 1 year after the date on which the petitioner, real party
in interest, or privy of the petitioner is served with a complaint
alleging infringement of the patent. The time limitation set forth in
the preceding sentence shall not apply to a request for joinder
under subsection (c).”

))))))))))))))))))

JUSTICE GORSUCH, with whom JUSTICE SOTOMAYOR
joins as to Parts I, II, III, and IV, dissenting.

Today the Court takes a flawed premise—that the Constitution
permits a politically guided agency to revoke an inventor’s property
right in an issued patent—and bends it further, allowing the agency’s
decision to stand immune from judicial review. Worse, the Court
closes the courthouse not in a case where the patent owner is merely
unhappy with the merits of the agency’s decision but where the owner
claims the agency’s proceedings were unlawful from the start. Most
remarkably, the Court denies judicial review even though the
government now concedes that the patent owner is right and this entire
exercise in property-taking-by-bureaucracy was forbidden by law.

It might be one thing if Congress clearly ordained this strange
result. But it did not. The relevant statute, the presumption of judicial
review, and our precedent all point toward allowing, not forbidding,
inventors their day in court. Yet, the Court brushes past these warning
signs and, in the process, carries us another step down the road of ced-
ing core judicial powers to agency officials and leaving the disposition
of private rights and liberties to bureaucratic mercy.

I
Our story stretches back to the 1990s, when Stephen DuVal

invented a system for anonymizing telephone calls. Believing in the
promise of his idea, Mr. DuVal hired an attorney to secure a patent and
sought avenues to bring his invention to market. Initially, both efforts
met with success. In 1998, Mr. DuVal was awarded a U.S. Patent,
which he licensed to a company called InfoRocket.com, Inc.

But problems soon emerged. In 2001, InfoRocket accused Ingenio,
Inc., a predecessor of today’s petitioner Thryv, Inc., of infringing Mr.
DuVal’s patent. The case carried on in federal district court for more
than a year before InfoRocket and Ingenio decided to merge. The
companies then jointly persuaded the court to dismiss InfoRocket’s
lawsuit without prejudice.

Still, the quiet did not last long. Following the merger, the surviv-
ing entity—for simplicity, call it Thryv—sought to turn the tables on
Mr. DuVal by asking the Patent Office to reconsider the validity of his
patent in an ex parte reexamination. That agency-led process dragged
on for four more years, and ended with a mixed verdict: The Patent
Office canceled a few claims, but amended others and permitted Mr.
DuVal to add some new ones too.

Even the ex parte reexamination wasn’t enough to put the parties’
disputes to rest. During the reexamination, Thryv terminated its
license with Mr. DuVal and stopped paying him royalties. But it seems
that Thryv continued using the patented technology all the same. So
Mr. Duval transferred his patent to respondent Click-to-Call Technol-
ogies LP (CTC), which swiftly took the patent back to court. CTC
noted that Thryv couldn’t exactly plead ignorance about this patent,
given that the company or its predecessors had previously licensed the
patent, been sued for infringing it, and asked the Patent Office to
reexamine it. When it came to Mr. DuVal’s patent, CTC alleged,
Thryv had done just about everything one can do to a patent except
invent it.

Thryv responded by opening another new litigation front of its
own. One year after CTC filed its federal lawsuit, Thryv lodged
another administrative petition with the Patent Office, this time
seeking inter partes review. Echoing some of the same arguments that
led to its push for an ex parte administrative reexamination nine years
earlier, and adding other arguments too, Thryv (again) asked the
agency to cancel Mr. DuVal’s patent on the grounds that it lacked
novelty and was obvious. At the same time, Thryv sought to stay
proceedings in CTC’s infringement suit. Thryv argued that the district
court should defer to the newly initiated inter partes review. Like
many district courts facing the prospect of parallel administrative pro-
ceedings, this one obliged.
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Why at this late hour did Thryv prefer to litigate before the agency
rather than a federal district court? The agency’s ex parte reexamina-
tion years earlier hadn’t helped Thryv much. But since then, Congress
had adopted the Leahy-Smith America Invents Act (AIA), 35 U.S.C.
§100 et seq. That law created the inter partes review process, which
provides a number of benefits to accused infringers such as Thryv.
Like federal court litigation, inter partes review holds the advantage
of allowing a private party attacking a patent’s validity to participate
in adversarial proceedings, rather than rely on the agency to direct its
own investigation as it does in ex parte reexamination. Compare 35
U.S.C. §316 with §§302, 304, 305. Inter partes review also allows a
party challenging a patent all manner of discovery, including deposi-
tions and the presentation of expert testimony. §316; 37 CFR §§42.51-
42.65 (2019). At the same time, the burden of proof is lower—
requiring challengers like Thryv to prove unpatentability only by a
preponderance of the evidence, §316(e), rather than under the clear
and convincing standard that usually applies in court. Microsoft Corp.
v. i4i L. P., 564 U.S. 91 (2011) [22 Fla. L. Weekly Fed. S1105a].
Perhaps most appealing, proceedings take place before the Patent
Trial and Appeal Board, rather than in an Article III court, so there is
no jury trial before a tenure-protected judge, only a hearing before a
panel of agency employees.

Some say the new regime represents a particularly efficient new
way to “kill” patents. Certainly, the numbers tell an inviting story for
petitioners like Thryv. In approximately 80% of cases reaching a final
decision, the Board cancels some or all of the challenged claims.
Patent Trial and Appeal Board, Trial Statistics 10 (Feb. 2020),
https://www.uspto.gov/sites/default/files/documents/Trial_Statis-
tics_2020_02_29.pdf. The Board has been busy, too, instituting more
than 800 of these new proceedings every year. See id., at 6.

Still, Thryv faced a hurdle. Inter partes review “may not be
instituted” based on an administrative petition filed more than a year
after “the petitioner, real party in interest, or privy of the petitioner is
served with a complaint alleging infringement of the patent” in federal
court. 35 U.S.C. §315(b). So, while Congress sought to move many
cases out of court and into its new administrative process, it thought
patent owners who have already endured long challenges in court
shouldn’t have to face another layer of administrative review. After
all, some repose is due inventors. Patents typically last 20 years; what
happens to the incentive to invent if litigation over them lasts even
longer (as it has for Mr. DuVal)? By anyone’s estimation, too,
§315(b)’s time bar was sure to pose a special problem for Thryv. Yes,
Thryv had petitioned for inter partes review one year after being
served with CTC’s complaint. But nearly 12 years had passed since
Thryv’s predecessor and privy first found itself on the business end of
a lawsuit alleging that it had infringed Mr. DuVal’s patent.

Despite this apparently fatal defect, the Board plowed ahead
anyway. No one could dispute that Thryv’s predecessor and privy had
been “served with a complaint alleging infringement of the patent”
more than a decade earlier. But that complaint didn’t count, the Board
declared, because it was dismissed without prejudice. The Board cited
nothing in §315(b) suggesting this distinction makes a difference
under the statute’s plain terms. Instead, the Board tiptoed past the
problem and proceeded to invalidate almost all of the patent claims
before it, even those the Patent Office itself had affirmed in its own ex
parte proceeding years before. No doubt this was exactly what Thryv
hoped for in its second bite at the administrative apple.

Thryv’s victory may have taken years to achieve, but it didn’t seem
calculated to last long. Predictably, CTC appealed the Board’s
interpretation of §315(b) to the Federal Circuit. And just as
unsurprisingly, the court held that dismissed complaints do count as
complaints, so Thryv’s inter partes administrative challenge was time
barred from the start. Mr. DuVal’s patent had already survived one ex

parte reexamination Thryv instigated. The patent had been the subject
of long and repeated litigation in federal courts. The agency had no
business opening yet another new inquiry into this very old patent.

But Thryv had one maneuver left. It sought review in this Court,
insisting that Article III courts lack authority even to say what the law
demands. According to Thryv, a different provision, §314(d), renders
the agency’s interpretations and applications of §315(b) immune from
judicial review. So the Board can err; it can even act in defiance of
plain congressional limits on its authority. But, in Thryv’s view, a
court can do nothing about it. Enforcement of §315(b)’s time bar falls
only to the very Patent Office officials whose authority it seeks to
restrain. Inventors like Mr. DuVal just have to hope that the bureau-
cracy revoking their property rights will take the extra trouble of doing
so in accordance with law.

That’s the strange place we now find ourselves. Thryv managed to
persuade the Court to grant its petition for certiorari to consider its
extraordinary argument. And today the Court vindicates its last and
most remarkable maneuver.

II

A
How could §314(d) insulate from judicial review the agency’s—

admittedly mistaken—interpretation of an entirely different provision,
§315(b)? The answer is that it doesn’t.

To see why, look no further than §314(d). The statute tells us that
“[t]he determination by the Director whether to institute an inter partes
review under this section shall be final and nonappealable.” So the
only thing §314(d) insulates from judicial review is “[t]he determina-
tion” made “by the Director” “under this section”—that is, a
determination discussed within §314. Nothing in the statute insulates
agency interpretations of other provisions outside §314, including
those involving §315(b).

This arrangement makes sense. Given that §314(d) speaks of
“[t]he” determination by the Director “under this section,” it comes as
no surprise that the section mentions just one such “determination.” It
is found in §314(a), where the Director “determines” whether the
parties’ initial pleadings suggest “a reasonable likelihood” the
petitioner will prevail in defeating at least some aspect of the chal-
lenged patent. And it is easy to see why Congress might make a
preliminary merits assessment like that exempt from further view: If
the Director institutes a meritless petition, the Board can summarily
affirm the patent’s validity. See §318(a); 37 CFR §§42.71-42.73. In
any event, the Board is obligated to render a final—and judicially
reviewable—decision within a year. 35 U.S.C. §§141(c), 316(a)(11),
318(a), 319. So judicial review of the Director’s initial appraisal of the
merits isn’t really eliminated as much as it is channeled toward the
Board’s final decision on those merits. That process finds a ready
analogue elsewhere in our law. Much as here, an indicted criminal
defendant unhappy with a grand jury’s finding of probable cause isn’t
permitted to challenge that preliminary assessment, but may instead
move the court for acquittal after the government has presented all its
evidence. See Costello v. United States, 350 U.S. 359, 363 (1956);
Fed. Rule Crim. Proc. 29(a).

Matters outside §314 are different. Take the provision before us,
§315(b). It promises that an inter partes review “may not be instituted”
more than a year after the initiation of litigation. This stands as an
affirmative limit on the agency’s authority. Much like a statute of
limitations, this provision supplies an argument a party can continue
to press throughout the life of the administrative proceeding and on
appeal. Nothing in §315(b) speaks of a “determination by the
Director,” let alone suggests that the agency’s initial ruling on a
petition’s timeliness is “final and nonappealable.”

To pretend otherwise would invite a linguistic nonsense. We would
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have to read §314’s language speaking of “[t]he” “determination”
“under this section” to include not one determination but two—and to
include not only the determination actually made under “this section”
but also a second assessment made about the effect of an entirely
different section.

To pretend otherwise would invite a practical nonsense as well.
Because the Director’s initial “reasonable likelihood” determination
under §314(a) relates to the merits, it will be effectively reviewed both
by the Board and courts as the case progresses. But when does the
Director’s application of §315(b)’s time bar get another look? Under
Thryv’s interpretation, a provision that reads like an affirmative limit
on the agency’s authority reduces to a mere suggestion. No matter
how wrong or even purposefully evasive, the Director’s assessment
of a petition’s timeliness is always immune from review. And even
that’s not the end of it. In other cases, the Board has claimed it has the
right to review these initial timeliness decisions, and Thryv seems
content with those rulings. See, e.g., Medtronic, Inc. v. Robert Bosch
Healthcare Systems, Inc., 839 F. 3d 1382 (CA Fed. 2016). So it turns
out the company doesn’t really want to make an initial administrative
timeliness decisions final; it just wants to make them unreviewable in
court, defying once more §314’s plain language and any rational
explanation, except maybe as an expedient to win the day’s case.

B
Confronting so many problems in the statute’s text, Thryv seeks a

way around them by offering a competing account of the law’s
operation. While §314 empowers the Director to make an institution
decision, Thryv asserts that various provisions scattered throughout
the chapter—such as §§314(a), 315(a)(1), and 315(b)—help guide the
decision. And on Thryv’s interpretation, all questions related to the
Director’s institution decision should be insulated from review, no
matter where those rules are found. What about the fact §314 speaks
of insulating only “[t]he” “determination” “under this section”? Thryv
says this language serves merely to indicate which institution authority
is unreviewable—namely, the Director’s authority to institute an inter
partes proceeding pursuant to §314, rather than pursuant to some other
provision.

This interpretation, however, makes a nullity of the very language
it purports to explain. Section 314 is the only section that authorizes
the Director to institute inter partes review, making it pointless for
Congress to tell us that we’re talking about the Director’s §314 inter
partes review institution authority as opposed to some other inter
partes review institution authority. In fact, you can strike “under this
section” from §314(d) and Thryv’s interpretation remains unchanged.
That’s a pretty good clue something has gone wrong.

Faced with this problem of surplusage, Thryv alludes to the
possibility that Congress included redundant language to be “double
sure.” But double sure of what? Thryv does not identify any confusion
that the phrase “under this section” might help avoid. Given the lack
of any other provision, anywhere in the U.S. Code, authorizing
anyone to institute inter partes review, even the most obtuse reader
would never have any use for the clarification supposedly provided by
“under this section” on Thryv’s account.

Maybe so, Thryv replies, but we shouldn’t worry about the
surplusage here because the AIA contains surplusage elsewhere. The
other putative examples of surplusage Thryv identifies, however, have
no bearing on the provision now before us. And even a passing glance
reveals no surplusage in them either. Consider §315(c). It says that
“the Director, in his or her discretion, may join as a party to that inter
partes review any person who properly files a petition under section
311 that the Director, after receiving a preliminary response under
section 313 . . . , determines warrants the institution of an inter partes
review under section 314.” (Emphasis added.) Thryv argues that all

these cross-references are unnecessary. But look closely: Each of
§315(c)’s cross-references does important work to establish the rules
for joinder. Strike the first and the requirements of a joinder petition
become undefined. Strike the second and it’s a mystery what kind of
response the patent owner is entitled to file. Strike the third and the
Director’s determination whether to grant joinder becomes standard-
less. All of this language has a point to it—just as “under this section”
does under a faithful interpretation of §314(d).

That leaves Thryv only one more tenuous textual lifeline left to
toss. If Congress had wanted to insulate from review only “[t]he”
“determination” that a petition has a “reasonable likelihood” of
success, the company suggests, Congress could have spoken of
insulating “the determination under subsection (a)” rather than “the
determination under this section.” And Thryv reminds us that
Congress used that latter formulation in nearby and predecessor
statutes. See, e.g., §303(c) (“[a] determination by the Director
pursuant to subsection (a) of this section . . . will be final and
nonappealable”); §312(c) (2006 ed.; repealed 2011) (“[a] determina-
tion by the Director under subsection (a) shall be final and non-
appealable”).

But so what? One could replace the phrase “my next-door neighbor
to the west” with “my neighbor at 123 Main Street” (assuming that is
her address) and the meaning would be the same. Likewise, it hardly
matters whether Congress spoke of the “determination” “under this
section” or “under subsection (a).” Either way, our attention is di-
rected within, not beyond, §314. And what’s Thryv’s alternative? It
would have us read language speaking of the Di-rector’s determina-
tion “under this section” to encompass any decision related to the
initiation of inter partes review found anywhere in the AIA—an entire
chapter of the U.S. Code. That’s sort of like reading “my next-door
neighbor to the west” to include “anyone in town.” Nor do things get
better for Thryv with a careful assessment of nearby and predecessor
statutes. They reveal that Congress knew exactly how to give broader
directions like the one Thryv imagines when it wished to do so. See,
e.g., §314(b) (directing our attention to the Director’s decision
whether to institute inter partes review “under this chapter” rather than
“under this section”).

Without any plausible textual or contextual hook for its position,
Thryv finishes by advancing a parade of policy horribles. It notes that
the AIA imposes lots of other constraints on inter partes review
besides the §315(b) timing provision now before us. For example, the
law bars petitioners who have filed declaratory judgment actions from
challenging the same patent in inter partes review proceedings,
§315(a)(1), and it estops petitioners from seeking other forms of
review once an inter partes proceeding finishes, §315(e). If courts are
going to review the agency’s application of §315(b), Thryv wonders,
are they going to have to review the agency’s application of these
other provisions too?

But we could just as easily march this parade in the opposite
direction. Even assuming (without deciding) that Thryv is right and
the reviewability of all these provisions stands or falls together, that
seems at least as good an argument for as against judicial review. If so
much more is at stake, if many more kinds of agency errors could be
insulated from correction, isn’t that a greater reason to pay assiduous
attention to the statute’s terms? Surely, Thryv’s professed concern for
judicial economy supplies no license to ignore our duty to decide the
cases properly put to us in accord with the statute’s terms.

III
This last point leads to another reason why we should reject

Thryv’s reading of the statute. Even if the company could muster
some doubt about the reach of §314(d), it wouldn’t be enough to
overcome the “well-settled presumption favoring interpretations of
statutes that allow judicial review of administrative action.” McNary
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v. Haitian Refugee Center, Inc., 498 U.S. 479, 496 (1991). As this
Court has long explained, “we will . . . find an intent to preclude such
review only if presented with clear and convincing evidence.” Reno
v. Catholic Social Services, Inc., 509 U.S. 43, 64 (1993) (internal
quotation marks omitted).

The presumption of judicial review is deeply rooted in our history
and separation of powers. To guard against arbitrary government, our
founders knew, elections are not enough: “An elective despotism was
not the government we fought for.” The Federalist No. 48, p. 311 (C.
Rossiter ed. 1961) (emphasis deleted). In a government “founded on
free principles,” no one person, group, or branch may hold all the keys
of power over a private person’s liberty or property. Ibid. Instead,
power must be set against power, “divided and balanced among
several bodies . . . checked and restrained by the others.” Ibid. As
Chief Justice Marshall put it: “It would excite some surprise if, in a
government of laws and of principle . . . a department whose appropri-
ate duty it is to decide questions of right, not only between individuals,
but between the government and individuals,” a statute might leave
that individual “with no remedy, no appeal to the laws of his country,
if he should believe the claim to be unjust.” United States v. Nourse,
9 Pet. 8, 28-29 (1835).

It should come as an equal surprise to think Congress might have
imposed an express limit on an executive bureaucracy’s authority to
decide the rights of individuals, and then entrusted that agency with
the sole power to enforce the limits of its own authority. Yet on
Thryv’s account, §315(b)’s command that “inter partes review may
not be instituted” would be left entrusted to the good faith of the very
executive officials it is meant to constrain. (Emphasis added.) We do
not normally rush to a conclusion that Congress has issued such
“ ‘blank checks drawn to the credit of some administrative officer.’ ”
Bowen v. Michigan Academy of Family Physicians, 476 U.S. 667, 671
(1986) (quoting S. Rep. No. 752, 79th Cong., 1st Sess., 26 (1945)).

That usually may be the case, Thryv counters, but this statute’s
unusually modest purpose makes it plausible to think Congress meant
to shield its application from judicial review. After all, the company
submits, §315(b) is not really a firm limit on the agency’s authority,
only a claim processing rule. For proof, the company reminds us that
§315(b) bars challengers who have already spent a year litigating in
court from petitioning the agency, but leaves open the possibility that
the agency might still institute inter partes review if a different,
eligible petitioner happens to come along. And this theoretical
possibility, Thryv tells us, suggests that the agency was meant to be
allowed to act as it wants.

But Thryv’s reply here is like saying Article III’s “case or contro-
versy” requirement isn’t really a limit on the power of federal courts,
because it’s always possible that some litigant with a live dispute will
come forward and require the court to settle a particular legal question.
The implacable fact is that nothing in the AIA gives the Director or the
Board freewheeling authority to conduct inter partes review. The
statute demands the participation of a real party in interest, a petitioner
who is not barred by prior litigation and who is willing to face estoppel
should he lose. §§311(a), 315. And if, as seems likely in our case and
many others, no one is willing and able to meet those conditions, the
law does not permit inter partes review. So rather than a claim
processing rule, §315 is both a constraint on the agency’s power and
a valuable guarantee that a patent owner must battle the same foe only
once.

Realizing that its textual arguments are too strained to demonstrate
clearly and convincingly that Congress meant to displace judicial
review, Thryv asks us to draw “inferences” from the AIA “as a
whole.” Brief for Petitioner 16 (internal quotation marks omitted). In
particular, the company tells us that Congress’s “overriding purpose”
in creating inter partes review was to “weed out poor quality patents,”

and that judicial enforcement of §315(b) would slow this progress. Id.,
at 24 (quotation altered). But to support its thematic account of the
law’s goals, Thryv rests on one thin reed after another—a House
Report here, a floor statement there, and a few quotations from Cuozzo
Speed Technologies, LLC v. Lee, 579 U.S. ___ (2016) [26 Fla. L.
Weekly Fed. S278a], that summarize these same sources. All the rest
is generously filled in by the company’s own account about how inter
partes review ought to work.

That’s far from enough. The historic presumption of judicial
review has never before folded before a couple stray pieces of
legislative history and naked policy appeals. Besides, Thryv’s
submissions cannot withstand the mildest inspection even on their
own terms. No one doubts that Congress authorized inter partes
review to encourage further scrutiny of already issued patents. But lost
in Thryv’s telling about the purposes of the AIA is plenty of evidence
that Congress also included provisions to preserve the value of patents
and protect the rights of patent owners. For example, Congress sharply
limited the legal grounds that might be pursued in inter partes review,
§311(b); afforded patent owners an opportunity to respond to petitions
prior to institution, §313; and, most relevant today, protected patent
owners from the need to fight a two-front war before both the Board
and federal district court, §315. Legislating involves compromise and
it would be naive to think that, as the price for their zealous new
procedures for canceling patents, those who proposed the AIA didn’t
have to accept some protections like these for patent holders. Yet,
Thryv glides past all these provisions without comment. Worse,
taking the company’s argument to its logical conclusion could render
these protections into “ ‘merely advisory’ ” features of the law.
Bowen, 476 U.S., at 671. If adopted, Thryv’s vision of an administra-
tive regime singularly focused on the efficient canceling of patents
could become self-fulfilling.

A case decided just weeks ago supplies a telling point of compari-
son. In Guerrero-Lasprilla v. Barr, 589 U.S. ___ (2020) [28 Fla. L.
Weekly Fed. S81a], Congress sought to expedite the removal of aliens
convicted of certain aggravated felonies by foreclosing judicial review
of their cases unless they raised “questions of law.” See 8 U.S.C.
§§1252(a)(2)(C), (D). But the statute there was ambiguous about
mixed questions of law and fact: Were these (reviewable) questions
of law, or (unreviewable) determinations of fact? Because the statute
could be interpreted either way, this Court held, the presumption of
reviewability preserved the aliens’ ability to argue mixed questions on
appeal. Today, the textual arguments for shielding the agency’s
decision from review are even weaker, and the same presumption that
preserved judicial review for felons seeking discretionary relief from
removal should do no less work for patent holders seeking to defend
their inventions.

IV
Even if the statute’s plain language and the presumption in favor

of review dictate a ruling against it, Thryv finishes by suggesting we
must ignore all that and rule for it anyway because precedent com-
mands it. Maybe our precedent is wrong, the company says, but it
binds us all the same.

In particular, Thryv points us to Cuozzo. There, the Court sug-
gested that §314(d) could preclude review in cases: (1) where a litigant
challenges the Director’s reasonable likelihood of success determina-
tion under §314(a), or (2) where a litigant “grounds its claim in a
statute closely related to that decision to institute inter partes review.”
579 U.S., at ___ (slip op., at 12). That first path is faithful to the plain
language of §314(d). The second appears nowhere in the statute but
is, instead, a product of the judicial imagination. Still, Thryv says, we
must follow that path wherever it leads and, because §315(b) deci-
sions are “closely related” to §314(a) decisions, we shouldn’t review
them.
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But Cuozzo hardly held so much. In fact, Cuozzo had no need to
explore the second path it imagined, for it quickly concluded that the
argument before it was “little more than a challenge to the Patent
Office’s conclusion under §314(a),” a decision shielded from judicial
review under any interpretation of §314(d). Id., at ___ (slip op., at 12).
So all the discussion about the reviewability of decisions outside
§314(a) turned out to be nothing more than dicta entirely unnecessary
to the decision. Nor did anything in Cuozzo directly address §315(b)
decisions, let alone declare them to be “close enough” to §314(a)
decisions to preclude judicial review.

That’s just the beginning of Thryv’s precedent problems, too. In
SAS Institute Inc. v. Iancu, 584 U.S. ___ (2018) [27 Fla. L. Weekly
Fed. S191a], an inter partes review petitioner challenged the Direc-
tor’s practice of instituting review of some, but not all, of the claims
challenged in a single petition. The government argued there—much
as Thryv argues today—that §314(d) shielded this unlawful practice
from judicial review. In advancing this argument, the government
seized on the same language in Cuozzo that Thryv now embraces,
claiming that its opponent’s “grounds for attacking the decision . . . are
closely tied” to the §314(a) institution decision. Brief for Federal
Respondent in SAS Institute Inc. v. Iancu, O. T. 2017, No. 16-969, p.
13. Because no one could say that the petitioner’s argument in SAS
Institute was “little more than a challenge to the Patent Office’s
conclusion under §314(a),” 584 U.S., at ___ (slip op., at 13), we were
forced to confront whether Cuozzo and the relevant statutes actually
barred not just institution decisions under §314(a) but things “closely
related” to them.

We held they did not. We began, as we did in Cuozzo, by noting the
“strong presumption in favor of judicial review.” SAS Institute, 584
U.S., at ___ (slip op., at 13) (internal quotation marks omitted). We
then put an end to any doubt about what the dicta in that case might
mean: “Given the strength of this presumption and the statute’s text,
Cuozzo concluded that §314(d) precludes judicial review only of the
Director’s ‘initial determination’ under §314(a).” Ibid. (quoting
Cuozzo, 579 U.S., at ___ (slip op., at 9); emphasis added). We did not
need to overrule Cuozzo, because the language the government seized
upon from that opinion was dicta from the start. Still, we made it clear
that dicta’s day had come: To read Cuozzo as “foreclosing judicial re-
view of any legal question bearing on the institution decision,” we
explained, would “overrea[d] both the statute and our precedent.” SAS
Institute, 584 U.S., at ___-___ (slip op., at 12-13). The petitioner’s
challenge to the Director’s partial institution practice could go forward
exactly because it was something other than a disagreement about the
Director’s initial determination under §314(a). Id., at ___-___ (slip
op., at 13-14).

It’s not surprising that litigants would invite us to overread dicta or
overlook an unfavorable precedent. What is surprising is that the
Court would accept the invitation. In “cases involving property,” after
all, “considerations favoring stare decisis are at their acme.” Kimble
v. Marvel Entertainment, LLC, 576 U.S. 446, 457 (2015) [25 Fla. L.
Weekly Fed. S405a] (internal quotation marks omitted). And we are
often reminded that “stare decisis carries enhanced force when a
decision . . . interprets a statute.” Id., at 456. But rather than searching
for the kind of “superspecial justification,” id., at 458, this Court
supposedly requires to overrule a precedent like SAS Institute, today’s
majority quibbles with a few sentences and quietly walks away. If, as
some have worried, “[e]ach time the Court overrules a case, the Court
. . . cause[s] the public to become increasingly uncertain about which
cases the Court will overrule,” Franchise Tax Bd. of Cal. v. Hyatt, 587
U.S. ___, ___ (2019) [27 Fla. L. Weekly Fed. S789a] (slip op., at 13),
(BREYER, J., dissenting), one can only imagine what a judicial shrug
of the shoulders like this might yield.

Litigants and lower courts will also have to be forgiven for the
confusion to come about the meaning of §314(d)’s review bar.

Whether it is limited to the §314(a) determination (as SAS Institute
held and parts of Cuozzo suggested) or also reaches to challenges
grounded in “closely related” statutes (as other parts of Cuozzo
suggested and the Court insists today)—who can say? And even
supposing that “closely related to institution” really is the test we’ll
apply next time, does anyone know what this judicially concocted
formulation even means? Despite three opinions interpreting the same
provision in under five years, only one thing is clear: Neither the
statute nor our precedent can be counted upon to give the answer.
Litigants and lower courts alike will just have to wait and see.

V
It’s a rough day when a decision manages to defy the plain

language of a statute, our interpretative presumptions, and our
precedent. But today that’s not the worst of it. The Court’s expansive
reading of §314(d) takes us further down the road of handing over
judicial powers involving the disposition of individual rights to
executive agency officials.

We started the wrong turn in Oil States Energy Services, LLC v.
Greene’s Energy Group, LLC, 584 U.S. ___ (2018) [27 Fla. L.
Weekly Fed. S197a]. There, a majority of this Court acquiesced to the
AIA’s provisions allowing agency officials to withdraw already-
issued patents subject to very limited judicial review. As the majority
saw it, patents are merely another public franchise that can be
withdrawn more or less by executive grace. So what if patents were,
for centuries, regarded as a form of personal property that, like any
other, could be taken only by a judgment of a court of law. So what if
our separation of powers and history frown on unfettered executive
power over individuals, their liberty, and their property. What the
government gives, the government may take away—with or without
the involvement of the independent Judiciary. Today, a majority
compounds that error by abandoning a good part of what little judicial
review even the AIA left behind.

Just try to imagine this Court treating other individual liberties or
forms of private property this way. Major portions of this country
were settled by homesteaders who moved west on the promise of land
patents from the federal government. Much like an inventor seeking
a patent for his invention, settlers seeking these governmental grants
had to satisfy a number of conditions. But once a patent issued, the
granted lands became the recipient’s private property, a vested right
that could be withdrawn only in a court of law. No one thinks we
would allow a bureaucracy in Washington to “cancel” a citizen’s right
to his farm, and do so despite the government’s admission that it acted
in violation of the very statute that gave it this supposed authority. For
most of this Nation’s history it was thought an invention patent holder
“holds a property in his invention by as good a title as the farmer holds
his farm and flock.” Hovey v. Henry, 12 F. Cas. 603, 604 (No. 6,742)
(CC Mass. 1846) (Woodbury, J., for the court). Yet now inventors
hold nothing for long without executive grace. An issued patent be-
comes nothing more than a transfer slip from one agency window to
another.

Some seek to dismiss this concern by noting that the bureaucracy
the AIA empowers to revoke patents is the same one that grants them.
But what comfort is that when the Constitution promises an independ-
ent judge in any case involving the deprivation of life, liberty, or
property? Would it make things any better if we assigned the Depart-
ment of the Interior the task of canceling land patents because that
agency initially allocated many of them? The relevant constitutional
fact is not which agency granted a property right, but that a property
right was granted.

The abdication of our judicial duty comes with a price. The
Director of the Patent and Trademark Office is a political appointee.
The AIA vests him with unreviewable authority to institute (or not)
inter partes review. Nothing would prevent him, it seems, from
insulating his favorite firms and industries from this process entirely.
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Those who are not so fortunate proceed to an administrative “trial” be-
fore a panel of agency employees that the Director also has the means
to control. The AIA gives the Director the power to select which
employees, and how many of them, will hear any particular inter
partes challenge. It also gives him the power to decide how much they
are paid. And if a panel reaches a result he doesn’t like, the Director
claims he may order rehearing before a new panel, of any size, and
including even himself.

No one can doubt that this regime favors those with political clout,
the powerful and the popular. But what about those who lack the
resources or means to influence and maybe even capture a politically
guided agency? Consider Mr. DuVal, who 25 years ago, came up with
something the Patent Office agreed was novel and useful. His patent
survived not only that initial review but a subsequent administrative
ex parte review, a lawsuit, and the initiation of another. Yet, now, after
the patent has expired, it is challenged in still another administrative
proceeding and retroactively expunged by an agency that has, by its
own admission, acted unlawfully. That is what happens when power
is not balanced against power and executive action goes unchecked by
judicial review. Rather than securing incentives to invent, the regime
creates incentives to curry favor with officials in Washington.

Nor is it hard to imagine what might lie around the corner. Despite
repeated lawsuits, no court ever ruled definitively on Mr. DuVal’s
patents. But suppose one had—and suppose he had prevailed.
According to the agency, even that judgment might not matter much.
In other cases, the Board has claimed the power through inter partes
review to overrule final judicial judgments affirming patent rights. In
the Director’s estimation, it appears, even this Court’s decisions must
bow to the Board’s will. See XY, LLC v. Trans Ova Genetics, L. C.,
890 F. 3d 1282, 1285-1286, 1294-1295 (CA Fed. 2018); Fresenius
USA, Inc. v. Baxter Int’l, Inc., 721 F. 3d 1330, 1340-1344 (CA Fed.
2013). It’s no wonder, then, that district courts sometimes throw up
their hands and let the Board take over whenever inter partes review
and patent litigation begin to overlap. Why bother with a trial if “the
finality of any judgment rendered by [a] Court will be dubious”?
Order Granting Stay in Click-to-call Technologies LP v. Ingenio, Inc.,
No. 12-cv-00465 (WD Tex.), Doc. No. 147, p. 4.

It’s understandable, too, why the agency might think so much is up
for grabs. Not only did this Court give away much of its Article III
authority in Oil States on a mistaken assessment that patents were
historically treated as public franchises rather than private rights.
Some would have had the Court go even further. Rather than looking
to history to determine how patents were treated, as both the majority
and dissent sought to do, these Members of the Court suggested that
agencies should be allowed to withdraw even private rights if “a
number of factors”—taken together, of course—suggest it’s a good
idea. Commodity Futures Trading Comm’n v. Schor, 478 U.S. 833,
851 (1986); see also Oil States, 584 U.S., at ___ (BREYER, J.,
concurring) (slip op., at 1). These “factors” turn out to include such
definitive and easily balanced considerations as the “nature of the
claim,” the “nature of the non-Article III tribunal,” and the “nature and
importance of the legislative purpose served by the grant of
adjudicatory authority to a tribunal with judges who lack Article III’s
tenure and compensation protections.” Stern v. Marshall, 564 U.S.
462, 513 (2011) [22 Fla. L. Weekly Fed. S1232a] (BREYER, J.,
dissenting). In other words, Article III promises that a person’s private
rights may be taken only in proceedings before an independent judge,
unless the government’s goals would be better served by a judge who
isn’t so independent.

Thryv seeks to assure us that affected parties can still file writs of
mandamus in courts if the Patent Office gets really out of hand. But
the Court today will not say whether mandamus is available where the
§314(d) bar applies, and the Federal Circuit has cast doubt on that
possibility. In re Power Integrations, Inc., 899 F. 3d 1316, 1319

(2018) (“We have held that the statutory prohibition on appeals from
decisions not to institute inter partes review cannot be sidestepped
simply by styling the request for review as a petition for mandamus”);
In re Procter & Gamble Co., 749 F. 3d 1376 (2014); In re Dominion
Dealer Solutions, LLC., 749 F. 3d 1379 (2014). Even assuming
mandamus is available, it is a “drastic [remedy], to be invoked only in
extraordinary situations.” Kerr v. United States Dist. Court for
Northern Dist. of Cal., 426 U.S. 394, 402 (1976). To be eligible for
this discretionary relief, a petitioner must first show a “clear and
indisputable” right. Id., at 403 (internal quotation marks omitted). But
how often could a litigant show such a “clear and indisputable” right
in an area where courts shirk their duty to say what the law is in the
first place? And how would a court find the will to call a situation
“extraordinary” once the agency has been free for so long to ignore the
limits on its power? If the case before us doesn’t qualify as “extraordi-
nary,” and if the Board’s admitted flouting of §315(b) isn’t “clear and
indisputable,” then what extralegal act wouldn’t be just another day at
the office?

*
Two years ago, this Court sanctioned a departure from the

constitutional plan, one in which the Executive Branch assumed
responsibilities long reserved to the Judiciary. In so doing, we denied
inventors the right to have their claims tried before independent judges
and juries. Today we compound that error, not only requiring patent
owners to try their disputes before employees of a political branch, but
limiting their ability to obtain judicial review when those same
employees fail or refuse to comply with the law. Nothing in the statute
commands this result, and nothing in the Constitution permits it.
Respectfully, I dissent.

*        *        *

Criminal law—Non-unanimous convictions for serious crimes—Sixth
Amendment right to a jury trial, as incorporated against the states by
way of the Fourteenth Amendment, requires a unanimous verdict to
convict defendant of serious offense—Defendant who was convicted of
serious crime in Louisiana court by 10-to-2 jury verdict was denied
Sixth Amendment right to jury trial

EVANGELISTO RAMOS, Petitioner v. LOUISIANA. U.S. Supreme Court. Case No.
18-5924. Argued October 7, 2019—Decided April 20, 2020. On Writ of Certiorari to
the Court of Appeal of Louisiana, Fourth Circuit.

Syllabus
In 48 States and federal court, a single juror’s vote to acquit is enough to prevent a

conviction. But two States, Louisiana and Oregon, have long punished people
based on 10-to-2 verdicts. In this case, petitioner Evangelisto Ramos was convicted
of a serious crime in a Louisiana court by a 10-to-2 jury verdict. Instead of the
mistrial he would have received almost anywhere else, Ramos was sentenced to life
without parole. He contests his conviction by a nonunanimous jury as an un-
constitutional denial of the Sixth Amendment right to a jury trial.

Held: The judgment is reversed.
2016-1199 (La. App. 4 Cir. 11/2/17), 231 So. 3d 44, reversed.

JUSTICE GORSUCH delivered the opinion of the Court with respect to Parts
I, II-A, III, and IV-B-1, concluding that the Sixth Amendment right to a jury trial—
as incorporated against the States by way of the Fourteenth Amendment—requires
a unanimous verdict to convict a defendant of a serious offense. Pp. 3-9, 11-15, 20-
23.

(a) The Constitution’s text and structure clearly indicate that the Sixth
Amendment term “trial by an impartial jury” carries with it some meaning about the
content and requirements of a jury trial. One such requirement is that a jury must
reach a unanimous verdict in order to convict. Juror unanimity emerged as a vital
common law right in 14th-century England, appeared in the early American state
constitutions, and provided the backdrop against which the Sixth Amendment was
drafted and ratified. Postadoption treatises and 19th-century American legal
treatises confirm this understanding. This Court has commented on the Sixth
Amendment’s unanimity requirement no fewer than 13 times over more than 120
years, see, e.g., Thompson v. Utah, 170 U.S. 343, 351; Patton v. United States, 281
U.S. 276, 288, and has also explained that the Sixth Amendment right to a jury trial
is incorporated against the States under the Fourteenth Amendment, Duncan v.
Louisiana, 391 U.S. 145, 148-150. Thus, if the jury trial right requires a unanimous
verdict in federal court, it requires no less in state court. Pp. 3-7.
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(b) Louisiana’s and Oregon’s unconventional schemes were first confronted in
Apodaca v. Oregon, 406 U.S. 404, and Johnson v. Louisiana, 406 U.S. 356, in a
badly fractured set of opinions. A four-Justice plurality, questioning whether
unanimity serves an important “function” in “contemporary society,” concluded
that unanimity’s costs outweighed its benefits. Apodaca, 406 U.S., at 410. Four
dissenting Justices recognized that the Sixth Amendment requires unanimity, and
that the guarantee is fully applicable against the States under the Fourteenth
Amendment. The remaining Justice, Justice Powell, adopted a “dual-track”
incorporation approach. He agreed that the Sixth Amendment requires unanimity
but believed that the Fourteenth Amendment does not render this guarantee fully
applicable against the States—even though the dual-track incorporation approach
had been rejected by the Court nearly a decade earlier, see Malloy v. Hogan, 378
U.S. 1, 10-11. Pp. 7-9.

(c) The best Louisiana can suggest is that all of the Court’s prior statements that
the Sixth Amendment does require unanimity are dicta. But the State offers no hint
as to why the Court would walk away from those statements now and does not
dispute the fact that the common law required unanimity. Instead, it argues that the
Sixth Amendment’s drafting history—in particular, that the original House
version’s explicit unanimity references were removed in the Senate version—
reveals the framer’s intent to leave this particular feature of the common law
behind. But that piece of drafting history could just as easily support the inference
that the language was removed as surplusage because the right was so plainly
understood to be included in the right to trial by jury. Finally, the State invites the
Court to perform a cost-benefit analysis on the historic features of common law jury
trials and to conclude that unanimity does not make the cut. The dangers of that
approach, however, can be seen in Apodaca, where the plurality subjected the
ancient guarantee of a unanimous jury verdict to its own functionalist assessment.
Pp. 11-15.

(d) Factors traditionally considered by the Court when determining whether to
preserve precedent on stare decisis grounds do not favor upholding Apodaca. See
Franchise Tax Bd. of Cal. v. Hyatt, 587 U.S. ___, ___. Starting with the quality of
Apodaca’s reasoning, the plurality opinion and separate concurring opinion were
gravely mistaken. And Apodaca sits uneasily with 120 years of preceding case law.
When it comes to reliance interests, neither Louisiana nor Oregon claims anything
like the prospective economic, regulatory, or social disruption litigants seeking to
preserve precedent usually invoke. The fact that Louisiana and Oregon may need
to retry defendants convicted of felonies by nonunanimous verdicts whose cases
are still pending on direct appeal will surely impose a cost, but new rules of criminal
procedure usually do, see, e.g., United States v. Booker, 543 U.S. 220, and prior
convictions in only two States are potentially affected here. Pp. 20-23.

JUSTICE GORSUCH, joined by JUSTICE GINSBURG and JUSTICE
BREYER, concluded in Part IV-A that Apodaca lacks precedential force. Treating
that case as precedential would require embracing the dubious proposition that a
single Justice writing only for himself has the authority to bind this Court to already
rejected propositions. No prior case has made such a suggestion. Pp. 16-20.

JUSTICE GORSUCH, joined by JUSTICE GINSBURG, JUSTICE BREYER,
and JUSTICE SOTOMAYOR, concluded in Parts IV-B-2 and V that Louisiana’s
and Oregon’s reliance interests in the security of their final criminal judgments do
not favor upholding Apodaca. Worries that defendants whose appeals are already
complete might seek to challenge their nonunanimous convictions through
collateral review are overstated. Cf. Teague v. Lane, 489 U.S. 288. Apodaca’s
reliance interests are not boosted by Louisiana’s recent decision to bar the use of
non-unanimous jury verdicts. A ruling for Louisiana would invite other States to
relax their own unanimity requirements, and Louisiana continues to allow
nonunanimous verdicts for crimes committed before 2019. Pp. 23-26.

JUSTICE THOMAS concluded that Ramos’ felony conviction by a non-
unanimous jury is unconstitutional because the Sixth Amendment’s protection
against nonunanimous felony guilty verdicts applies against the States through the
Privileges or Immunities Clause of the Fourteenth Amendment, not the Due
Process Clause. Pp. 1-9.

GORSUCH, J., announced the judgment of the Court, and delivered the opinion of
the Court with respect to Parts I, II-A, III, and IV-B-1, in which GINSBURG,
BREYER, SOTOMAYOR, and KAVANAUGH, JJ., joined, an opinion with respect
to Parts II-B, IV-B-2, and V, in which GINSBURG, BREYER, and SOTOMAYOR,
JJ., joined, and an opinion with respect to Part IV-A, in which GINSBURG and
BREYER, JJ., joined. SOTOMAYOR, J., filed an opinion concurring as to all but Part
IV-A. KAVANAUGH, J., filed an opinion concurring in part. THOMAS, J., filed an
opinion concurring in the judgment. ALITO, J., filed a dissenting opinion, in which
ROBERTS, C. J., joined, and in which KAGAN, J., joined as to all but Part III-D.

))))))))))))))))))
JUSTICE GORSUCH announced the judgment of the Court and

delivered the opinion of the Court with respect to Parts I, II-A, III, and
IV-B-1, an opinion with respect to Parts II-B, IV-B-2, and V, in which
JUSTICE GINSBURG, JUSTICE BREYER, and JUSTICE
SOTOMAYOR join, and an opinion with respect to Part IV-A, in
which JUSTICE GINSBURG and JUSTICE BREYER join.

Accused of a serious crime, Evangelisto Ramos insisted on his

innocence and invoked his right to a jury trial. Eventually, 10 jurors
found the evidence against him persuasive. But a pair of jurors
believed that the State of Louisiana had failed to prove Mr. Ramos’s
guilt beyond reasonable doubt; they voted to acquit.

In 48 States and federal court, a single juror’s vote to acquit is
enough to prevent a conviction. But not in Louisiana. Along with
Oregon, Louisiana has long punished people based on 10-to-2 verdicts
like the one here. So instead of the mistrial he would have received
almost anywhere else, Mr. Ramos was sentenced to life in prison
without the possibility of parole.

Why do Louisiana and Oregon allow nonunanimous convictions?
Though it’s hard to say why these laws persist, their origins are clear.
Louisiana first endorsed nonunanimous verdicts for serious crimes at
a constitutional convention in 1898. According to one committee
chairman, the avowed purpose of that convention was to “establish the
supremacy of the white race,” and the resulting document included
many of the trappings of the Jim Crow era: a poll tax, a combined
literacy and property ownership test, and a grandfather clause that in
practice exempted white residents from the most onerous of these
requirements.1

Nor was it only the prospect of African-Americans voting that
concerned the delegates. Just a week before the convention, the U.S.
Senate passed a resolution calling for an investigation into whether
Louisiana was systemically excluding African-Americans from
juries.2 Seeking to avoid unwanted national attention, and aware that
this Court would strike down any policy of overt discrimination
against African-American jurors as a violation of the Fourteenth
Amendment,3 the delegates sought to undermine African-American
participation on juries in another way. With a careful eye on racial
demographics, the convention delegates sculpted a “facially race-
neutral” rule permitting 10-to-2 verdicts in order “to ensure that
African-American juror service would be meaningless.”4

Adopted in the 1930s, Oregon’s rule permitting nonunanimous
verdicts can be similarly traced to the rise of the Ku Klux Klan and
efforts to dilute “the influence of racial, ethnic, and religious minori-
ties on Oregon juries.”5 In fact, no one before us contests any of this;
courts in both Louisiana and Oregon have frankly acknowledged that
race was a motivating factor in the adoption of their States’ respective
nonunanimity rules.6

We took this case to decide whether the Sixth Amendment right to
a jury trial—as incorporated against the States by way of the Four-
teenth Amendment—requires a unanimous verdict to convict a
defendant of a serious offense.7 Louisiana insists that this Court has
never definitively passed on the question and urges us to find its prac-
tice consistent with the Sixth Amendment. By contrast, the dissent
doesn’t try to defend Louisiana’s law on Sixth or Fourteenth Amend-
ment grounds; tacitly, it seems to admit that the Constitution forbids
States from using nonunanimous juries. Yet, unprompted by Louisi-
ana, the dissent suggests our precedent requires us to rule for the State
anyway. What explains all this? To answer the puzzle, it’s necessary
to say a bit more about the merits of the question presented, the
relevant precedent, and, at last, the consequences that follow from
saying what we know to be true.

I
The Sixth Amendment promises that “[i]n all criminal prosecu-

tions, the accused shall enjoy the right to a speedy and public trial, by
an impartial jury of the State and district wherein the crime shall have
been committed, which district shall have been previously ascertained
by law.” The Amendment goes on to preserve other rights for criminal
defendants but says nothing else about what a “trial by an impartial
jury” entails.

Still, the promise of a jury trial surely meant something—other-
wise, there would have been no reason to write it down. Nor would it
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have made any sense to spell out the places from which jurors should
be drawn if their powers as jurors could be freely abridged by statute.
Imagine a constitution that allowed a “jury trial” to mean nothing but
a single person rubberstamping convictions without hearing any
evidence—but simultaneously insisting that the lone juror come from
a specific judicial district “previously ascertained by law.” And if
that’s not enough, imagine a constitution that included the same
hollow guarantee twice—not only in the Sixth Amendment, but also
in Article III.8 No: The text and structure of the Constitution clearly
suggest that the term “trial by an impartial jury” carried with it some
meaning about the content and requirements of a jury trial.

One of these requirements was unanimity. Wherever we might
look to determine what the term “trial by an impartial jury trial” meant
at the time of the Sixth Amendment’s adoption—whether it’s the
common law, state practices in the founding era, or opinions and
treatises written soon afterward—the answer is unmistakable. A jury
must reach a unanimous verdict in order to convict.

The requirement of juror unanimity emerged in 14th-century
England and was soon accepted as a vital right protected by the
common law.9 As Blackstone explained, no person could be found
guilty of a serious crime unless “the truth of every accusation . . .
should . . . be confirmed by the unanimous suffrage of twelve of his
equals and neighbors, indifferently chosen, and superior to all
suspicion.”10 A “ ‘verdict, taken from eleven, was no verdict’ ” at all.11

This same rule applied in the young American States. Six State
Constitutions explicitly required unanimity.12 Another four preserved
the right to a jury trial in more general terms.13 But the variations did
not matter much; consistent with the common law, state courts
appeared to regard unanimity as an essential feature of the jury trial.14

It was against this backdrop that James Madison drafted and the
States ratified the Sixth Amendment in 1791. By that time, unanimous
verdicts had been required for about 400 years.15 If the term “trial by
an impartial jury” carried any meaning at all, it surely included a
requirement as long and widely accepted as unanimity.

Influential, postadoption treatises confirm this understanding. For
example, in 1824, Nathan Dane reported as fact that the U.S. Constitu-
tion required unanimity in criminal jury trials for serious offenses.16 A
few years later, Justice Story explained in his Commentaries on the
Constitution that “in common cases, the law not only presumes every
man innocent, until he is proved guilty; but unanimity in the verdict of
the jury is indispensable.”17 Similar statements can be found in
American legal treatises throughout the 19th century.18

Nor is this a case where the original public meaning was lost to
time and only recently recovered. This Court has, repeatedly and over
many years, recognized that the Sixth Amendment requires unanim-
ity. As early as 1898, the Court said that a defendant enjoys a
“constitutional right to demand that his liberty should not be taken
from him except by the joint action of the court and the unanimous
verdict of a jury of twelve persons.”19 A few decades later, the Court
elaborated that the Sixth Amendment affords a right to “a trial by jury
as understood and applied at common law, . . . includ[ing] all the
essential elements as they were recognized in this country and
England when the Constitution was adopted.”20 And, the Court
observed, this includes a requirement “that the verdict should be
unanimous.”21 In all, this Court has commented on the Sixth Amend-
ment’s unanimity requirement no fewer than 13 times over more than
120 years.22

There can be no question either that the Sixth Amendment’s
unanimity requirement applies to state and federal criminal trials
equally. This Court has long explained that the Sixth Amendment
right to a jury trial is “fundamental to the American scheme of justice”
and incorporated against the States under the Fourteenth
Amendment.23 This Court has long explained, too, that incorporated

provisions of the Bill of Rights bear the same content when asserted
against States as they do when asserted against the federal govern-
ment.24 So if the Sixth Amendment’s right to a jury trial requires a
unanimous verdict to support a conviction in federal court, it requires
no less in state court.

II

A
How, despite these seemingly straightforward principles, have

Louisiana’s and Oregon’s laws managed to hang on for so long? It
turns out that the Sixth Amendment’s otherwise simple story took a
strange turn in 1972. That year, the Court confronted these States’
unconventional schemes for the first time—in Apodaca v. Oregon25

and a companion case, Johnson v. Louisiana.26 Ultimately, the Court
could do no more than issue a badly fractured set of opinions. Four
dissenting Justices would not have hesitated to strike down the States’
laws, recognizing that the Sixth Amendment requires unanimity and
that this guarantee is fully applicable against the States under the
Fourteenth Amendment.27 But a four-Justice plurality took a very
different view of the Sixth Amendment. These Justices declared that
the real question before them was whether unanimity serves an
important “function” in “contemporary society.”28 Then, having
reframed the question, the plurality wasted few words before conclud-
ing that unanimity’s costs outweigh its benefits in the modern era, so
the Sixth Amendment should not stand in the way of Louisiana or
Oregon.

The ninth Member of the Court adopted a position that was neither
here nor there. On the one hand, Justice Powell agreed that, as a matter
of “history and precedent, . . . the Sixth Amendment requires a
unanimous jury verdict to convict.”29 But, on the other hand, he argued
that the Fourteenth Amendment does not render this guarantee against
the federal government fully applicable against the States. In this way,
Justice Powell doubled down on his belief in “dual-track” incorpora-
tion—the idea that a single right can mean two different things
depending on whether it is being invoked against the federal or a state
government.

Justice Powell acknowledged that his argument for dual-track
incorporation came “late in the day.”30 Late it was. The Court had
already, nearly a decade earlier, “rejected the notion that the Four-
teenth Amendment applies to the States only a ‘watered-down,
subjective version of the individual guarantees of the Bill of
Rights.’ ”31 It’s a point we’ve restated many times since, too, including
as recently as last year.32 Still, Justice Powell frankly explained, he
was “unwillin[g]” to follow the Court’s precedents.33 So he offered up
the essential fifth vote to uphold Mr. Apodaca’s conviction—if based
only on a view of the Fourteenth Amendment that he knew was (and
remains) foreclosed by precedent.

B
In the years following Apodaca, both Louisiana and Oregon chose

to continue allowing nonunanimous verdicts. But their practices have
always stood on shaky ground. After all, while Justice Powell’s vote
secured a favorable judgment for the States in Apodaca, it’s never
been clear what rationale could support a similar result in future cases.
Only two possibilities exist: Either the Sixth Amendment allows
nonunanimous verdicts, or the Sixth Amendment’s guarantee of a jury
trial applies with less force to the States under the Fourteenth Amend-
ment. Yet, as we’ve seen, both bear their problems. In Apodaca itself,
a majority of Justices—including Justice Powell—recognized that the
Sixth Amendment demands unanimity, just as our cases have long
said. And this Court’s precedents, both then and now, prevent the
Court from applying the Sixth Amendment to the States in some
mutated and diminished form under the Fourteenth Amendment. So
what could we possibly describe as the “holding” of Apodaca?
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Really, no one has found a way to make sense of it. In later cases,
this Court has labeled Apodaca an “exception,” “unusual,” and in any
event “not an endorsement” of Justice Powell’s view of incorpora-
tion.34 At the same time, we have continued to recognize the historical
need for unanimity.35 We’ve been studiously ambiguous, even
inconsistent, about what Apodaca might mean.36 To its credit,
Louisiana acknowledges the problem. The State expressly tells us it
is not “asking the Court to accord Justice Powell’s solo opinion in
Apodaca precedential force.”37 Instead, in an effort to win today’s
case, Louisiana embraces the idea that everything is up for grabs. It
contends that this Court has never definitively ruled on the propriety
of nonunanimous juries under the Sixth Amendment—and that we
should use this case to hold for the first time that nonunanimous juries
are permissible in state and federal courts alike.

III
Louisiana’s approach may not be quite as tough as trying to defend

Justice Powell’s dual-track theory of incorporation, but it’s pretty
close. How does the State deal with the fact this Court has said 13
times over 120 years that the Sixth Amendment does require unanim-
ity? Or the fact that five Justices in Apodaca said the same? The best
the State can offer is to suggest that all these statements came in
dicta.38 But even supposing (without granting) that Louisiana is right
and it’s dicta all the way down, why would the Court now walk away
from many of its own statements about the Constitution’s meaning?
And what about the prior 400 years of English and American cases
requiring unanimity—should we dismiss all those as dicta too?

Sensibly, Louisiana doesn’t dispute that the common law required
unanimity. Instead, it argues that the drafting history of the Sixth
Amendment reveals an intent by the framers to leave this particular
feature behind. The State points to the fact that Madison’s proposal for
the Sixth Amendment originally read: “The trial of all crimes . . . shall
be by an impartial jury of freeholders of the vicinage, with the
requisite of unanimity for conviction, of the right of challenge, and
other accustomed requisites. . . .”39 Louisiana notes that the House of
Representatives approved this text with minor modifications. Yet, the
State stresses, the Senate replaced “impartial jury of freeholders of the
vicinage” with “impartial jury of the State and district wherein the
crime shall have been committed” and also removed the explicit
references to unanimity, the right of challenge, and “other accustomed
requisites.” In light of these revisions, Louisiana would have us infer
an intent to abandon the common law’s traditional unanimity
requirement.

But this snippet of drafting history could just as easily support the
opposite inference. Maybe the Senate deleted the language about
unanimity, the right of challenge, and “other accustomed prerequi-
sites” because all this was so plainly included in the promise of a “trial
by an impartial jury” that Senators considered the language
surplusage. The truth is that we have little contemporaneous evidence
shedding light on why the Senate acted as it did.40 So rather than
dwelling on text left on the cutting room floor, we are much better
served by interpreting the language Congress retained and the States
ratified. And, as we’ve seen, at the time of the Amendment’s adoption,
the right to a jury trial meant a trial in which the jury renders a
unanimous verdict.

Further undermining Louisiana’s inference about the drafting
history is the fact it proves too much. If the Senate’s deletion of the
word “unanimity” changed the meaning of the text that remains, then
the same would seemingly have to follow for the other deleted words
as well. So it’s not just unanimity that died in the Senate, but all the
“other accustomed requisites” associated with the common law jury
trial right—i.e., everything history might have taught us about what it
means to have a jury trial. Taking the State’s argument from drafting
history to its logical conclusion would thus leave the right to a “trial by

jury” devoid of meaning. A right mentioned twice in the Constitution
would be reduced to an empty promise. That can’t be right.

Faced with this hard fact, Louisiana’s only remaining option is to
invite us to distinguish between the historic features of common law
jury trials that (we think) serve “important enough” functions to
migrate silently into the Sixth Amendment and those that don’t. And,
on the State’s account, we should conclude that unanimity isn’t
worthy enough to make the trip.

But to see the dangers of Louisiana’s overwise approach, there’s no
need to look any further than Apodaca itself. There, four Justices,
pursuing the functionalist approach Louisiana espouses, began by
describing the “ ‘essential’ ” benefit of a jury trial as “ ‘the interposi-
tion . . . of the commonsense judgment of a group of laymen’ ”
between the defendant and the possibility of an “ ‘overzealous
prosecutor.’ ”41 And measured against that muddy yardstick, they
quickly concluded that requiring 12 rather than 10 votes to convict
offers no meaningful improvement.42 Meanwhile, these Justices
argued, States have good and important reasons for dispensing with
unanimity, such as seeking to reduce the rate of hung juries.43

Who can profess confidence in a breezy cost-benefit analysis like
that? Lost in the accounting are the racially discriminatory reasons
that Louisiana and Oregon adopted their peculiar rules in the first
place.44 What’s more, the plurality never explained why the promised
benefit of abandoning unanimity—reducing the rate of hung juries—
always scores as a credit, not a cost. But who can say whether any
particular hung jury is a waste, rather than an example of a jury doing
exactly what the plurality said it should—deliberating carefully and
safeguarding against overzealous prosecutions? And what about the
fact, too, that some studies suggest that the elimination of unanimity
has only a small effect on the rate of hung juries?45 Or the fact that
others profess to have found that requiring unanimity may provide
other possible benefits, including more open-minded and more
thorough deliberations?46 It seems the Apodaca plurality never even
conceived of such possibilities.

Our real objection here isn’t that the Apodaca plurality’s cost-
benefit analysis was too skimpy. The deeper problem is that the
plurality subjected the ancient guarantee of a unanimous jury verdict
to its own functionalist assessment in the first place. And Louisiana
asks us to repeat the error today, just replacing Apodaca’s functional-
ist assessment with our own updated version. All this overlooks the
fact that, at the time of the Sixth Amendment’s adoption, the right to
trial by jury included a right to a unanimous verdict. When the
American people chose to enshrine that right in the Constitution, they
weren’t suggesting fruitful topics for future cost-benefit analyses.
They were seeking to ensure that their children’s children would enjoy
the same hard-won liberty they enjoyed. As judges, it is not our role to
reassess whether the right to a unanimous jury is “important enough”
to retain. With humility, we must accept that this right may serve
purposes evading our current notice. We are entrusted to preserve and
protect that liberty, not balance it away aided by no more than social
statistics.47

IV

A
If Louisiana’s path to an affirmance is a difficult one, the dissent’s

is trickier still. The dissent doesn’t dispute that the Sixth Amendment
protects the right to a unanimous jury verdict, or that the Fourteenth
Amendment extends this right to state-court trials. But, it insists, we
must affirm Mr. Ramos’s conviction anyway. Why? Because the
doctrine of stare decisis supposedly commands it. There are two
independent reasons why that answer falls short.

In the first place and as we’ve seen, not even Louisiana tries to
suggest that Apodaca supplies a governing precedent. Remember,
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Justice Powell agreed that the Sixth Amendment requires a unanimous
verdict to convict, so he would have no objection to that aspect of our
holding today. Justice Powell reached a different result only by
relying on a dual-track theory of incorporation that a majority of the
Court had already rejected (and continues to reject). And to accept that
reasoning as precedential, we would have to embrace a new and
dubious proposition: that a single Justice writing only for himself has
the authority to bind this Court to propositions it has already rejected.

This is not the rule, and for good reason—it would do more to
destabilize than honor precedent. To see how, consider a hypothetical.
Suppose we face a question of first impression under the Fourth
Amendment: whether a State must obtain a warrant before reading a
citizen’s email in the hands of an Internet provider and using that
email as evidence in a criminal trial. Imagine this question splits the
Court, with four Justices finding the Fourth Amendment requires a
warrant and four Justices finding no such requirement. The ninth
Justice agrees that the Fourth Amendment requires a warrant, but
takes an idiosyncratic view of the consequences of violating that right.
In her view, the exclusionary rule has gone too far, and should only
apply when the defendant is prosecuted for a felony. Because the case
before her happens to involve only a misdemeanor, she provides the
ninth vote to affirm a conviction based on evidence secured by a
warrantless search. Of course, this Court has longstanding precedent
requiring the suppression of all evidence obtained in unconstitutional
searches and seizures. Mapp v. Ohio, 367 U.S. 643 (1961). But like
Justice Powell, our hypothetical ninth Justice sticks to her view and
expressly rejects this Court’s precedent. Like Justice Powell, this
Justice’s vote would be essential to the judgment. So if, as the dissent
suggests, that is enough to displace precedent, would Mapp’s
exclusionary rule now be limited to felony prosecutions?

Admittedly, this example comes from our imagination. It has to,
because no case has before suggested that a single Justice may
overrule precedent. But if the Court were to embrace the dissent’s
view of stare decisis, it would not stay imaginary for long. Every
occasion on which the Court is evenly split would present an opportu-
nity for single Justices to overturn precedent to bind future majorities.
Rather than advancing the goals of predictability and reliance lying
behind the doctrine of stare decisis, such an approach would impair
them.

The dissent contends that, in saying this much, we risk defying
Marks v. United States.48 According to Marks, when “a fragmented
Court decides a case and no single rationale explaining the result
enjoys the assent of five Justices, ‘the holding of the Court may be
viewed as that position taken by those Members who concurred in the
judgments on the narrowest grounds.’ ”49 But notice that the dissent
never actually gets around to telling us which opinion in Apodaca it
considers to be the narrowest and controlling one under Marks—or
why. So while the dissent worries that we defy a Marks precedent, it
is oddly coy about where exactly that precedent might be found.

The parties recognize what the dissent does not: Marks has nothing
to do with this case. Unlike a Marks dispute where the litigants duel
over which opinion represents the narrowest and controlling one, the
parties before us accept that Apodaca yielded no controlling opinion
at all. In particular, both sides admit that Justice Powell’s opinion can-
not bind us—precisely because he relied on a dual-track rule of
incorporation that an unbroken line of majority opinions before and
after Apodaca has rejected. Still, the dissent presses the issue,
suggesting that a single Justice’s opinion can overrule prior prece-
dents under “the logic” of Marks.50 But, as the dissent itself implicitly
acknowledges, Marks never sought to offer or defend such a rule.
And, as we have seen, too, a rule like that would do more to harm than
advance stare decisis.

The dissent’s backup argument fares no better. In the end, even the

dissent is forced to concede that Justice Powell’s reasoning in
Apodaca lacks controlling force.51 So far, so good. But then the dissent
suggests Apodaca somehow still manages to supply a controlling
precedent as to its result.52 Look closely, though. The dissent’s
account of Apodaca’s result looks suspiciously like the reasoning of
Justice Powell’s opinion: “In Apodaca, this means that when (1) a
defendant is convicted in state court, (2) at least 10 of the 12 jurors
vote to convict, and (3) the defendant argues that the conviction
violates the Constitution because the vote was not unanimous, the
challenge fails.”53 Where does the convenient “state court” qualifica-
tion come from? Neither the Apodaca plurality nor the dissent
included any limitation like that—their opinions turned on the
meaning of the Sixth Amendment. What the dissent characterizes as
Apodaca’s result turns out to be nothing more than Justice Powell’s
reasoning about dual-track incorporation dressed up to look like a
logical proof.

All of this does no more than highlight an old truth. It is usually a
judicial decision’s reasoning—its ratio decidendi—that allows it to
have life and effect in the disposition of future cases.54 As this Court
has repeatedly explained in the context of summary affirmances,
“ ‘unexplicated’ ” decisions may “ ‘settl[e] the issues for the parties,
[but they are] not to be read as a renunciation by this Court of doctrines
previously announced in our opinions.’ ”55 Much the same may be
said here. Apodaca’s judgment line resolved that case for the parties
in that case. It is binding in that sense. But stripped from any reason-
ing, its judgment alone cannot be read to repudiate this Court’s
repeated pre-existing teachings on the Sixth and Fourteenth Amend-
ments.56

B

1
There’s another obstacle the dissent must overcome. Even if we

accepted the premise that Apodaca established a precedent, no one on
the Court today is prepared to say it was rightly decided, and stare
decisis isn’t supposed to be the art of methodically ignoring what
everyone knows to be true.57 Of course, the precedents of this Court
warrant our deep respect as embodying the considered views of those
who have come before. But stare decisis has never been treated as “an
inexorable command.”58 And the doctrine is “at its weakest when we
interpret the Constitution”59 because a mistaken judicial interpretation
of that supreme law is often “practically impossible” to correct
through other means.60 To balance these considerations, when it
revisits a precedent this Court has traditionally considered “the quality
of the decision’s reasoning; its consistency with related decisions;
legal developments since the decision; and reliance on the decision.”61

In this case, each factor points in the same direction.
Start with the quality of the reasoning. Whether we look to the

plurality opinion or Justice Powell’s separate concurrence, Apodaca
was gravely mistaken; again, no Member of the Court today defends
either as rightly decided. Without repeating what we’ve already
explained in detail, it’s just an implacable fact that the plurality spent
almost no time grappling with the historical meaning of the Sixth
Amendment’s jury trial right, this Court’s long-repeated statements
that it demands unanimity, or the racist origins of Louisiana’s and
Oregon’s laws. Instead, the plurality subjected the Constitution’s jury
trial right to an incomplete functionalist analysis of its own creation
for which it spared one paragraph. And, of course, five Justices
expressly rejected the plurality’s conclusion that the Sixth Amend-
ment does not require unanimity. Meanwhile, Justice Powell refused
to follow this Court’s incorporation precedents. Nine Justices
(including Justice Powell) recognized this for what it was; eight called
it an error.

Looking to Apodaca’s consistency with related decisions and
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recent legal developments compounds the reasons for concern.
Apodaca sits uneasily with 120 years of preceding case law. Given
how unmoored it was from the start, it might seem unlikely that later
developments could have done more to undermine the decision. Yet
they have. While Justice Powell’s dual-track theory of incorporation
was already foreclosed in 1972, some at that time still argued that it
might have a role to play outside the realm of criminal procedure.
Since then, the Court has held otherwise.62 Until recently, dual-track
incorporation attracted at least a measure of support in dissent. But this
Court has now roundly rejected it.63 Nor has the plurality’s rejection
of the Sixth Amendment’s historical unanimity requirement aged
more gracefully. As we’ve seen, in the years since Apodaca, this Court
has spoken inconsistently about its meaning—but nonetheless
referred to the traditional unanimity requirement on at least eight
occasions.64 In light of all this, calling Apodaca an outlier would be
perhaps too suggestive of the possibility of company.

When it comes to reliance interests, it’s notable that neither
Louisiana nor Oregon claims anything like the prospective economic,
regulatory, or social disruption litigants seeking to preserve precedent
usually invoke. No one, it seems, has signed a contract, entered a
marriage, purchased a home, or opened a business based on the
expectation that, should a crime occur, at least the accused may be sent
away by a 10-to-2 verdict.65 Nor does anyone suggest that
nonunanimous verdicts have “become part of our national culture.”66

It would be quite surprising if they had, given that nonunanimous
verdicts are insufficient to convict in 48 States and federal court.

Instead, the only reliance interests that might be asserted here fall
into two categories. The first concerns the fact Louisiana and Oregon
may need to retry defendants convicted of felonies by nonunanimous
verdicts whose cases are still pending on direct appeal. The dissent
claims that this fact supplies the winning argument for retaining Apo-
daca because it has generated “enormous reliance interests” and
overturning the case would provoke a “crushing” “tsunami” of
follow-on litigation.67

The overstatement may be forgiven as intended for dramatic effect,
but prior convictions in only two States are potentially affected by our
judgment. Those States credibly claim that the number of
nonunanimous felony convictions still on direct appeal are some-
where in the hundreds,68 and retrying or plea bargaining these cases
will surely impose a cost. But new rules of criminal procedures
usually do, often affecting significant numbers of pending cases
across the whole country. For example, after Booker v. United States
held that the Federal Sentencing Guidelines must be advisory rather
than mandatory, this Court vacated and remanded nearly 800
decisions to the courts of appeals. Similar consequences likely
followed when Crawford v. Washington overturned prior interpreta-
tions of the Confrontation Clause69 or Arizona v. Gant changed the
law for searches incident to arrests.70 Our decision here promises to
cause less, and certainly nothing before us supports the dissent’s
surmise that it will cause wildly more, disruption than these other
decisions.

2
The second and related reliance interest the dissent seizes upon

involves the interest Louisiana and Oregon have in the security of their
final criminal judgments. In light of our decision today, the dissent
worries that defendants whose appeals are already complete might
seek to challenge their nonunanimous convictions through collateral
(i.e., habeas) review.

But again the worries outstrip the facts. Under Teague v. Lane,
newly recognized rules of criminal procedure do not normally apply
in collateral review.71 True, Teague left open the possibility of an
exception for “watershed rules” “implicat[ing] the fundamental

fairness [and accuracy] of the trial.”72 But, as this language suggests,
Teague’s test is a demanding one, so much so that this Court has yet
to announce a new rule of criminal procedure capable of meeting it.73

And the test is demanding by design, expressly calibrated to address
the reliance interests States have in the finality of their criminal
judgments.74

Nor is the Teague question even before us. Whether the right to
jury unanimity applies to cases on collateral review is a question for
a future case where the parties will have a chance to brief the issue and
we will benefit from their adversarial presentation. That litigation is
sure to come, and will rightly take into account the States’ interest in
the finality of their criminal convictions. In this way, Teague frees us
to say what we know to be true about the rights of the accused under
our Constitution today, while leaving questions about the reliance
interest States possess in their final judgments for later proceedings
crafted to account for them. It would hardly make sense to ignore that
two-step process and count the State’s reliance interests in final
judgments both here and again there. Certainly the dissent cites no
authority for such double counting.

Instead, the dissent suggests that the feeble reliance interests it
identifies should get a boost because the right to a unanimous jury trial
has “little practical importance going forward.”75 In the dissent’s
telling, Louisiana has “abolished” nonunanimous verdicts and Oregon
“seemed on the verge of doing the same until the Court intervened.”76

But, as the dissent itself concedes, a ruling for Louisiana would invite
other States to relax their own unanimity requirements.77 In fact, 14
jurisdictions have already told us that they would value the right to
“experiment” with nonunanimous juries.78 Besides, Louisiana’s law
bears only prospective effect, so the State continues to allow
nonunanimous verdicts for crimes committed before 2019.79 And
while the dissent speculates that our grant of certiorari contributed to
the failure of legal reform efforts in Oregon, its citation does not
support its surmise. No doubt, too, those who risk being subjected to
nonunanimous juries in Louisiana and Oregon today, and elsewhere
tomorrow, would dispute the dissent’s suggestion that their Sixth
Amendment rights are of “little practical importance.”

That point suggests another. In its valiant search for reliance
interests, the dissent somehow misses maybe the most important one:
the reliance interests of the American people. Taken at its word, the
dissent would have us discard a Sixth Amendment right in perpetuity
rather than ask two States to retry a slice of their prior criminal cases.
Whether that slice turns out to be large or small, it cannot outweigh the
interest we all share in the preservation of our constitutionally
promised liberties. Indeed, the dissent can cite no case in which the
one-time need to retry defendants has ever been sufficient to inter a
constitutional right forever.

In the final accounting, the dissent’s stare decisis arguments round
to zero. We have an admittedly mistaken decision, on a constitutional
issue, an outlier on the day it was decided, one that’s become lonelier
with time. In arguing otherwise, the dissent must elide the reliance the
American people place in their constitutionally protected liberties,
overplay the competing interests of two States, count some of those
interests twice, and make no small amount of new precedent all its
own.

V
On what ground would anyone have us leave Mr. Ramos in prison

for the rest of his life? Not a single Member of this Court is prepared
to say Louisiana secured his conviction constitutionally under the
Sixth Amendment. No one before us suggests that the error was
harmless. Louisiana does not claim precedent commands an
affirmance. In the end, the best anyone can seem to muster against Mr.
Ramos is that, if we dared to admit in his case what we all know to be
true about the Sixth Amendment, we might have to say the same in



Headnotes and indexes are copyrighted and may not be duplicated by photocopying, printing,
or other means without the express permission of the publishers. 1-800-351-0917

28 Fla. L. Weekly Fed. S150 UNITED STATES SUPREME COURT

some others. But where is the justice in that? Every judge must learn
to live with the fact he or she will make some mistakes; it comes with
the territory. But it is something else entirely to perpetuate something
we all know to be wrong only because we fear the consequences of
being right. The judgment of the Court of Appeals is

Reversed.
))))))))))))))))))
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JUSTICE SOTOMAYOR, concurring as to all but Part IV-A.
I agree with most of the Court’s rationale, and so I join all but Part

IV-A of its opinion. I write separately, however, to underscore three
points. First, overruling precedent here is not only warranted, but
compelled. Second, the interests at stake point far more clearly to that
outcome than those in other recent cases. And finally, the racially
biased origins of the Louisiana and Oregon laws uniquely matter here.

I
Both the majority and the dissent rightly emphasize that stare

decisis “has been a fundamental part of our jurisprudence since the
founding.” Post, at 12 (opinion of ALITO, J.); see ante, at 20. Indeed,
“[w]e generally adhere to our prior decisions, even if we question their
soundness, because doing so ‘promotes the evenhanded, predictable,
and consistent development of legal principles, fosters reliance on
judicial decisions, and contributes to the actual and perceived integrity
of the judicial process.’ ” Alleyne v. United States, 570 U.S. 99, 118
(2013) [24 Fla. L. Weekly Fed. S310a] (SOTOMAYOR, J., concur-
ring) (quoting Payne v. Tennessee, 501 U.S. 808, 827 (1991)).

But put simply, this is not a case where we cast aside precedent
“simply because a majority of this Court now disagrees with” it.
Alleyne, 570 U.S., at 133 (ALITO, J., dissenting). Rather, Apodaca v.
Oregon, 406 U.S. 464 (1972), was on shaky ground from the start.
That was not because of the functionalist analysis of that Court’s
plurality: Reasonable minds have disagreed over time—and continue
to disagree—about the best mode of constitutional interpretation. That
the plurality in Apodaca used different interpretive tools from the
majority here is not a reason on its own to discard precedent.

What matters instead is that, as the majority rightly stresses,
Apodaca is a universe of one—an opinion uniquely irreconcilable
with not just one, but two, strands of constitutional precedent well
established both before and after the decision. The Court has long
recognized that the Sixth Amendment requires unanimity. Ante, at 11,
20-22. Five Justices in Apodaca itself disagreed with that plurality’s
contrary view of the Sixth Amendment. Justice Powell’s theory of
dual-track incorporation also fared no better: He recognized that his
argument on that score came “late in the day.” Johnson v. Louisiana,
406 U.S. 356, 375 (1972) (concurring opinion).

Moreover, “[t]he force of stare decisis is at its nadir in cases
concerning [criminal] procedur[e] rules that implicate fundamental
constitutional protections.” Alleyne, 570 U.S., at 116, n. 5. And the
constitutional protection here ranks among the most essential: the
right to put the State to its burden, in a jury trial that comports with the
Sixth Amendment, before facing criminal punishment. See Codispoti
v. Pennsylvania, 418 U.S. 506, 515-516 (1974) (“The Sixth Amend-
ment represents a deep commitment of the Nation to the right of jury
trial in serious criminal cases as a defense against arbitrary law
enforcement” (internal quotation marks omitted)). Where the State’s
power to imprison those like Ramos rests on an erroneous interpreta-
tion of the jury-trial right, the Court should not hesitate to reconsider
its precedents.

II
In contrast to the criminal-procedure context, “[c]onsiderations in

favor of stare decisis are at their acme in cases involving property and
contract rights.” Payne, 501 U.S., at 828. Despite that fact, the Court
has recently overruled precedent where the Court’s shift threatened
vast regulatory and economic consequences. Janus v. State, County,
and Municipal Employees, 585 U.S. ___ (2018) [27 Fla. L. Weekly
Fed. S554a]; id., at ___ (KAGAN, J., dissenting) (slip op., at 23)
(noting that the Court’s opinion called into question “thousands of . . .
contracts covering millions of workers”); see South Dakota v.
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Wayfair, Inc., 585 U.S. ___, ___ (2018) [27 Fla. L. Weekly Fed.
S388a] (slip op., at 21) (noting the “legitimate” burdens that the
Court’s overruling of precedent would place on vendors who had
started businesses in reliance on a previous decision).

This case, by contrast, threatens no broad upheaval of private
economic rights. Particularly when compared to the interests of
private parties who have structured their affairs in reliance on our
decisions, the States’ interests here in avoiding a modest number of
retrials—emphasized at such length by the dissent—are much less
weighty. They are certainly not new: Opinions that force changes in
a State’s criminal procedure typically impose such costs. And were
this Court to take the dissent’s approach—defending criminal-
procedure opinions as wrong as Apodaca simply to avoid burdening
criminal justice systems—it would never correct its criminal jurispru-
dence at all.

To pick up on the majority’s point, ante, at 23, in that alternate
universe, a trial judge alone could still decide the critical facts
necessary to sentence a defendant to death. Walton v. Arizona, 497
U.S. 639 (1990), overruled by Ring v. Arizona, 536 U.S. 584 (2002)
[15 Fla. L. Weekly Fed. S464a]. An officer would still be able to
search a car upon the arrest of any one of its recent occupants. New
York v. Belton, 453 U.S. 454 (1981), holding limited by Arizona v.
Gant, 556 U.S. 332 (2009) [21 Fla. L. Weekly Fed. S781a]. And
States could still deprive a defendant of the right to confront her
accuser so long as the incriminating statement was “reliable.” Ohio v.
Roberts, 448 U.S. 56 (1980), abrogated by Crawford v. Washington,
541 U.S. 36 (2004) [17 Fla. L. Weekly Fed. S181a]. The Constitution
demands more than the continued use of flawed criminal proce-
dures—all because the Court fears the consequences of changing
course.

III
Finally, the majority vividly describes the legacy of racism that

generated Louisiana’s and Oregon’s laws. Ante, at 1-2, 13-14, and n.
44. Although Ramos does not bring an equal protection challenge, the
history is worthy of this Court’s attention. That is not simply because
that legacy existed in the first place—unfortunately, many laws and
policies in this country have had some history of racial animus—but
also because the States’ legislatures never truly grappled with the
laws’ sordid history in reenacting them. See generally United States
v. Fordice, 505 U.S. 717, 729 (1992) (policies that are “traceable” to
a State’s de jure racial segregation and that still “have discriminatory
effects” offend the Equal Protection Clause).

Where a law otherwise is untethered to racial bias—and perhaps
also where a legislature actually confronts a law’s tawdry past in
reenacting it—the new law may well be free of discriminatory taint.
That cannot be said of the laws at issue here. While the dissent points
to the “legitimate” reasons for Louisiana’s reenactment, post, at 3-4,
Louisiana’s perhaps only effort to contend with the law’s discrimina-
tory purpose and effects came recently, when the law was repealed
altogether.

Today, Louisiana’s and Oregon’s laws are fully—and rightly—
relegated to the dustbin of history. And so, too, is Apodaca. While
overruling precedent must be rare, this Court should not shy away
from correcting its errors where the right to avoid imprisonment
pursuant to unconstitutional procedures hangs in the balance.
))))))))))))))))))

JUSTICE KAVANAUGH, concurring in part.
In Apodaca v. Oregon, this Court held that state juries need not be

unanimous in order to convict a criminal defendant. 406 U.S. 404
(1972). Two States, Louisiana and Oregon, have continued to use
non-unanimous juries in criminal cases. Today, the Court overrules
Apodaca and holds that state juries must be unanimous in order to

convict a criminal defendant.
I agree with the Court that the time has come to overrule Apodaca.

I therefore join the introduction and Parts I, II-A, III, and IV-B-1 of the
Court’s persuasive and important opinion. I write separately to explain
my view of how stare decisis applies to this case.

I
The legal doctrine of stare decisis derives from the Latin maxim

“stare decisis et non quieta movere,” which means to stand by the
thing decided and not disturb the calm. The doctrine reflects respect
for the accumulated wisdom of judges who have previously tried to
solve the same problem. In 1765, Blackstone—“the preeminent
authority on English law for the founding generation,” Alden v.
Maine, 527 U.S. 706, 715 (1999)—wrote that “it is an established rule
to abide by former precedents,” to “keep the scale of justice even and
steady, and not liable to waver with every new judge’s opinion.” 1 W.
Blackstone, Commentaries on the Laws of England 69 (1765). The
Framers of our Constitution understood that the doctrine of stare
decisis is part of the “judicial Power” and rooted in Article III of the
Constitution. Writing in Federalist 78, Alexander Hamilton em-
phasized the importance of stare decisis: To “avoid an arbitrary
discretion in the courts, it is indispensable” that federal judges “should
be bound down by strict rules and precedents, which serve to define
and point out their duty in every particular case that comes before
them.” The Federalist No. 78, p. 529 (J. Cooke ed. 1961). In the words
of THE CHIEF JUSTICE, stare decisis’ “greatest purpose is to serve
a constitutional ideal—the rule of law.” Citizens United v. Federal
Election Comm’n, 558 U.S. 310, 378 (2010) [22 Fla. L. Weekly Fed.
S73a] (concurring opinion).

This Court has repeatedly explained that stare decisis “promotes
the evenhanded, predictable, and consistent development of legal
principles, fosters reliance on judicial decisions, and contributes to the
actual and perceived integrity of the judicial process.” Payne v.
Tennessee, 501 U.S. 808, 827 (1991). The doctrine “permits society
to presume that bedrock principles are founded in the law rather than
in the proclivities of individuals, and thereby contributes to the
integrity of our constitutional system of government, both in appear-
ance and in fact.” Vasquez v. Hillery, 474 U.S. 254, 265-266 (1986).

The doctrine of stare decisis does not mean, of course, that the
Court should never overrule erroneous precedents. All Justices now
on this Court agree that it is sometimes appropriate for the Court to
overrule erroneous decisions. Indeed, in just the last few Terms, every
current Member of this Court has voted to overrule multiple constitu-
tional precedents. See, e.g., Knick v. Township of Scott, 588 U.S. ___
(2019) [27 Fla. L. Weekly Fed. S1020a]; Franchise Tax Bd. of Cal. v.
Hyatt, 587 U.S. ___ (2019) [27 Fla. L. Weekly Fed. S789a]; Janus v.
State, County, and Municipal Employees, 585 U.S. ___ (2018) [27
Fla. L. Weekly Fed. S554a]; Hurst v. Florida, 577 U.S. ___ (2016)
[25 Fla. L. Weekly Fed. S577a]; Obergefell v. Hodges, 576 U.S. 644
(2015) [25 Fla. L. Weekly Fed. S472a]; Johnson v. United States, 576
U.S. 591 (2015) [25 Fla. L. Weekly Fed. S459a]; Alleyne v. United
States, 570 U.S. 99 (2013) [24 Fla. L. Weekly Fed. S310a]; see also
Baude, Precedent and Discretion, 2020 S. Ct. Rev. 1, 4 (forthcoming)
(“Nobody on the Court believes in absolute stare decisis”).

Historically, moreover, some of the Court’s most notable and
consequential decisions have entailed overruling precedent. See, e.g.,
Obergefell v. Hodges, 576 U.S. 644 (2015) [25 Fla. L. Weekly Fed.
S472a]; Citizens United v. Federal Election Comm’n, 558 U.S. 310
(2010) [22 Fla. L. Weekly Fed. S73a]; Montejo v. Louisiana, 556 U.S.
778 (2009) [21 Fla. L. Weekly Fed. S863a]; Crawford v. Washington,
541 U.S. 36 (2004) [17 Fla. L. Weekly Fed. S181a]; Lawrence v.
Texas, 539 U.S. 558 (2003) [16 Fla. L. Weekly Fed. S427a]; Ring v.
Arizona, 536 U.S. 584 (2002) [15 Fla. L. Weekly Fed. S464a];
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Agostini v. Felton, 521 U.S. 203 (1997); Seminole Tribe of Fla. v.
Florida, 517 U.S. 44 (1996); Planned Parenthood of Southeastern Pa.
v. Casey, 505 U.S. 833 (1992);1 Payne v. Tennessee, 501 U.S. 808
(1991); Batson v. Kentucky, 476 U.S. 79 (1986); Garcia v. San
Antonio Metropolitan Transit Authority, 469 U.S. 528 (1985); Illinois
v. Gates, 462 U.S. 213 (1983); United States v. Scott, 437 U.S. 82
(1978); Craig v. Boren, 429 U.S. 190 (1976); Taylor v. Louisiana,
419 U.S. 522 (1975); Brandenburg v. Ohio, 395 U.S. 444 (1969) (per
curiam); Katz v. United States, 389 U.S. 347 (1967); Miranda v.
Arizona, 384 U.S. 436 (1966); Malloy v. Hogan, 378 U.S. 1 (1964);
Wesberry v. Sanders, 376 U.S. 1 (1964); Gideon v. Wainwright, 372
U.S. 335 (1963); Baker v. Carr, 369 U.S. 186 (1962); Mapp v. Ohio,
367 U.S. 643 (1961); Brown v. Board of Education, 347 U.S. 483
(1954); Smith v. Allwright, 321 U.S. 649 (1944); West Virginia Bd. of
Ed. v. Barnette, 319 U.S. 624 (1943); United States v. Darby, 312
U.S. 100 (1941); Erie R. Co. v. Tompkins, 304 U.S. 64 (1938); West
Coast Hotel Co. v. Parrish, 300 U.S. 379 (1937).

The lengthy and extraordinary list of landmark cases that overruled
precedent includes the single most important and greatest decision in
this Court’s history, Brown v. Board of Education, which repudiated
the separate but equal doctrine of Plessy v. Ferguson, 163 U.S. 537
(1896).

As those many examples demonstrate, the doctrine of stare decisis
does not dictate, and no one seriously maintains, that the Court should
never overrule erroneous precedent. As the Court has often stated and
repeats today, stare decisis is not an “inexorable command.” E.g.,
ante, at 20.

On the other hand, as Justice Jackson explained, just “because one
should avoid Scylla is no reason for crashing into Charybdis.”
Jackson, Decisional Law and Stare Decisis, 30 A. B. A. J. 334 (1944).
So no one advocates that the Court should always overrule erroneous
precedent.

Rather, applying the doctrine of stare decisis, this Court ordinarily
adheres to precedent, but sometimes overrules precedent. The difficult
question, then, is when to overrule an erroneous precedent.

To begin with, the Court’s precedents on precedent distinguish
statutory cases from constitutional cases.

In statutory cases, stare decisis is comparatively strict, as history
shows and the Court has often stated. That is because Congress and the
President can alter a statutory precedent by enacting new legislation.
To be sure, enacting new legislation requires finding room in a
crowded legislative docket and securing the agreement of the House,
the Senate (in effect, 60 Senators), and the President. Both by design
and as a matter of fact, enacting new legislation is difficult—and far
more difficult than the Court’s cases sometimes seem to assume.
Nonetheless, the Court has ordinarily left the updating or correction
of erroneous statutory precedents to the legislative process. See, e.g.,
Kimble v. Marvel Entertainment, LLC, 576 U.S. 446, 456-457 (2015)
[25 Fla. L. Weekly Fed. S405a]; Patterson v. McLean Credit Union,
491 U.S. 164, 172-173 (1989); Flood v. Kuhn, 407 U.S. 258, 283-284
(1972). The principle that “it is more important that the applicable rule
of law be settled than that it be settled right” is “commonly true even
where the error is a matter of serious concern, provided correction can
be had by legislation.” Burnet v. Coronado Oil & Gas Co., 285 U.S.
393, 406 (1932) (Brandeis, J., dissenting) (emphasis added).2

In constitutional cases, by contrast, the Court has repeatedly said—
and says again today—that the doctrine of stare decisis is not as
“inflexible.” Burnet, 285 U.S., at 406 (Brandeis, J., dissenting); see
also ante, at 20; Payne, 501 U.S., at 828; Scott, 437 U.S., at 101. The
reason is straightforward: As Justice O’Connor once wrote for the
Court, stare decisis is not as strict “when we interpret the Constitution
because our interpretation can be altered only by constitutional

amendment or by overruling our prior decisions.” Agostini, 521 U.S.,
at 235. The Court therefore “must balance the importance of having
constitutional questions decided against the importance of having
them decided right.” Citizens United, 558 U.S., at 378 (ROBERTS, C.
J., concurring). It follows “that in the unusual circumstance when
fidelity to any particular precedent does more to damage this constitu-
tional ideal than to advance it, we must be more willing to depart from
that precedent.” Ibid. In his canonical opinion in Burnet, Justice
Brandeis described the Court’s practice with respect to stare decisis in
constitutional cases in a way that was accurate then and remains
accurate now: In “cases involving the Federal Constitution, where
correction through legislative action is practically impossible, this
Court has often overruled its earlier decisions.” 285 U.S., at 406-407
(dissenting opinion).

That said, in constitutional as in statutory cases, to “overrule an
important precedent is serious business.” Jackson, 30 A. B. A. J., at
334. In constitutional as in statutory cases, adherence to precedent is
the norm. To overrule a constitutional decision, the Court’s precedents
on precedent still require a “special justification,” Allen v. Cooper,
589 U.S. ___, ___ (2020) [28 Fla. L. Weekly Fed. S71a] (slip op., at
9) (internal quotation marks omitted); Arizona v. Rumsey, 467 U.S.
203, 212 (1984), or otherwise stated, “strong grounds,” Janus, 585
U.S., at ___ (slip op., at 34).

In particular, to overrule a constitutional precedent, the Court
requires something “over and above the belief that the precedent was
wrongly decided.” Allen, 589 U.S., at ___ (slip op., at 9) (internal
quotation marks omitted). As Justice Scalia put it, the doctrine of stare
decisis always requires “reasons that go beyond mere demonstration
that the overruled opinion was wrong,” for “otherwise the doctrine
would be no doctrine at all.” Hubbard v. United States, 514 U.S. 695,
716 (1995) (opinion concurring in part and concurring in judgment).
To overrule, the Court demands a special justification or strong
grounds.

But the “special justification” or “strong grounds” formulation
elides a key question: What constitutes a special justification or strong
grounds?3 In other words, in deciding whether to overrule an errone-
ous constitutional decision, how does the Court know when to
overrule and when to stand pat?

As the Court has exercised the “judicial Power” over time, the
Court has identified various stare decisis factors. In articulating and
applying those factors, the Court has, to borrow James Madison’s
words, sought to liquidate and ascertain the meaning of the Article III
“judicial Power” with respect to precedent. The Federalist No. 37, at
236.

The stare decisis factors identified by the Court in its past cases
include:

• the quality of the precedent’s reasoning;
• the precedent’s consistency and coherence with previous or

subsequent decisions;
• changed law since the prior decision;
• changed facts since the prior decision;
• the workability of the precedent;
• the reliance interests of those who have relied on the precedent;

and
• the age of the precedent.

But the Court has articulated and applied those various individual
factors without establishing any consistent methodology or roadmap
for how to analyze all of the factors taken together. And in my view,
that muddle poses a problem for the rule of law and for this Court, as
the Court attempts to apply stare decisis principles in a neutral and
consistent manner.

As I read the Court’s cases on precedent, those varied and some-
what elastic stare decisis factors fold into three broad considerations
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that, in my view, can help guide the inquiry and help determine what
constitutes a “special justification” or “strong grounds” to overrule a
prior constitutional decision.

First, is the prior decision not just wrong, but grievously or
egregiously wrong? A garden-variety error or disagreement does not
suffice to overrule. In the view of the Court that is considering whether
to overrule, the precedent must be egregiously wrong as a matter of
law in order for the Court to overrule it. In conducting that inquiry, the
Court may examine the quality of the precedent’s reasoning, con-
sistency and coherence with other decisions, changed law, changed
facts, and workability, among other factors. A case may be egre-
giously wrong when decided, see, e.g., Korematsu v. United States,
323 U.S. 214 (1944); Plessy v. Ferguson, 163 U.S. 537 (1896), or may
be unmasked as egregiously wrong based on later legal or factual
understandings or developments, see, e.g., Nevada v. Hall, 440 U.S.
410 (1979), or both, ibid.

Second, has the prior decision caused significant negative jurispru-
dential or real-world consequences? In conducting that inquiry, the
Court may consider jurisprudential consequences (some of which are
also relevant to the first inquiry), such as workability, as well as
consistency and coherence with other decisions, among other factors.
Importantly, the Court may also scrutinize the precedent’s real-world
effects on the citizenry, not just its effects on the law and the legal
system. See, e.g., Brown v. Board of Education, 347 U.S., at 494-495;
Barnette, 319 U.S., at 630-642; see also Payne, 501 U.S., at 825-827.

Third, would overruling the prior decision unduly upset reliance
interests? This consideration focuses on the legitimate expectations of
those who have reasonably relied on the precedent. In conducting that
inquiry, the Court may examine a variety of reliance interests and the
age of the precedent, among other factors.

In short, the first consideration requires inquiry into how wrong the
precedent is as a matter of law. The second and third considerations
together demand, in Justice Jackson’s words, a “sober appraisal of the
disadvantages of the innovation as well as those of the questioned
case, a weighing of practical effects of one against the other.” Jackson,
30 A. B. A. J., at 334.

Those three considerations together provide a structured methodol-
ogy and roadmap for determining whether to overrule an erroneous
constitutional precedent. The three considerations correspond to the
Court’s historical practice and encompass the various individual
factors that the Court has applied over the years as part of the stare
decisis calculus. And they are consistent with the Founding under-
standing and, for example, Blackstone’s shorthand description that
overruling is warranted when (and only when) a precedent is
“manifestly absurd or unjust.” 1 Blackstone, Commentaries on the
Laws of England, at 70.

Taken together, those three considerations set a high (but not
insurmountable) bar for overruling a precedent, and they therefore
limit the number of overrulings and maintain stability in the law.4

Those three considerations also constrain judicial discretion in
deciding when to overrule an erroneous precedent. To be sure,
applying those considerations is not a purely mechanical exercise, and
I do not claim otherwise. I suggest only that those three considerations
may better structure how to consider the many traditional stare decisis
factors.

It is inevitable that judges of good faith applying the stare decisis
considerations will sometimes disagree about when to overrule an
erroneous constitutional precedent, as the Court does in this case. To
begin with, judges may disagree about whether a prior decision is
wrong in the first place—and importantly, that disagreement is
sometimes the real dispute when judges joust over stare decisis. But
even when judges agree that a prior decision is wrong, they may dis-
agree about whether the decision is so egregiously wrong as to justify

an overruling. Judges may likewise disagree about the severity of the
jurisprudential or real-world consequences caused by the erroneous
decision and, therefore, whether the decision is worth overruling. In
that regard, some judges may think that the negative consequences can
be addressed by narrowing the precedent (or just living with it) rather
than outright overruling it. Judges may also disagree about how to
measure the relevant reliance interests that might be affected by an
overruling. And on top of all of that, judges may also disagree about
how to weigh and balance all of those competing considerations in a
given case.5

This case illustrates that point. No Member of the Court contends
that the result in Apodaca is correct. But the Members of the Court
vehemently disagree about whether to overrule Apodaca.

II
Applying the three broad stare decisis considerations to this case,

I agree with the Court’s decision to overrule Apodaca.
First, Apodaca is egregiously wrong. The original meaning and

this Court’s precedents establish that the Sixth Amendment requires
a unanimous jury. Ante, at 6-7; see, e.g., Patton v. United States, 281
U.S. 276, 288 (1930); Thompson v. Utah, 170 U.S. 343, 351 (1898).
And the original meaning and this Court’s precedents establish that
the Fourteenth Amendment incorporates the Sixth Amendment jury
trial right against the States. See Duncan v. Louisiana, 391 U.S. 145,
149 (1968); id., at 166 (Black, J., concurring); see also Malloy, 378
U.S., at 10-11; see generally Timbs v. Indiana, 586 U.S. ___ (2019)
[27 Fla. L. Weekly Fed. S642a]; McDonald v. Chicago, 561 U.S. 742
(2010) [22 Fla. L. Weekly Fed. S619a]. When Apodaca was decided,
it was already an outlier in the Court’s jurisprudence, and over time it
has become even more of an outlier. As the Court today persuasively
explains, the original meaning of the Sixth and Fourteenth Amend-
ments and this Court’s two lines of decisions—the Sixth Amendment
jury cases and the Fourteenth Amendment incorporation cases—
overwhelmingly demonstrate that Apodaca’s holding is egregiously
wrong.6

Second, Apodaca causes significant negative consequences. It is
true that Apodaca is workable. But Apodaca sanctions the conviction
at trial or by guilty plea of some defendants who might not be
convicted under the proper constitutional rule (although exactly how
many is of course unknowable). That consequence has traditionally
supplied some support for overruling an egregiously wrong criminal-
procedure precedent. See generally Malloy, 378 U.S. 1.

In addition, and significant to my analysis of this case, the origins
and effects of the non-unanimous jury rule strongly support overrul-
ing Apodaca. Louisiana achieved statehood in 1812. And throughout
most of the 1800s, the State required unanimous juries in criminal
cases. But at its 1898 state constitutional convention, Louisiana en-
shrined non-unanimous juries into the state constitution. Why the
change? The State wanted to diminish the influence of black jurors,
who had won the right to serve on juries through the Fourteenth
Amendment in 1868 and the Civil Rights Act of 1875. See Strauder
v. West Virginia, 100 U.S. 303, 308-310 (1880); T. Aiello, Jim Crow’s
Last Stand: Nonunanimous Criminal Jury Verdicts in Louisiana 16,
19 (2015). Coming on the heels of the State’s 1896 victory in Plessy
v. Ferguson, 163 U.S. 537, the 1898 constitutional convention
expressly sought to “establish the supremacy of the white race.”
Semmes, Chairman of the Committee on the Judiciary, Address at the
Louisiana Constitutional Convention in 1898, in Official Journal of
the Proceedings of the Constitutional Convention of the State of
Louisiana 375 (H. Hearsey ed. 1898). And the convention approved
non-unanimous juries as one pillar of a comprehensive and brutal
program of racist Jim Crow measures against African-Americans,
especially in voting and jury service. See Aiello, supra, at 16-26;
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Frampton, The Jim Crow Jury, 71 Vand. L. Rev. 1593, 1620 (2018).7

In light of the racist origins of the non-unanimous jury, it is no
surprise that non-unanimous juries can make a difference in practice,
especially in cases involving black defendants, victims, or jurors.
After all, that was the whole point of adopting the non-unanimous jury
requirement in the first place. And the math has not changed. Then
and now, non-unanimous juries can silence the voices and negate the
votes of black jurors, especially in cases with black defendants or
black victims, and only one or two black jurors. The 10 jurors “can
simply ignore the views of their fellow panel members of a different
race or class.” Johnson v. Louisiana, 406 U.S. 356, 397 (1972)
(Stewart, J., dissenting). That reality—and the resulting perception of
unfairness and racial bias—can undermine confidence in and respect
for the criminal justice system. The non-unanimous jury operates
much the same as the unfettered peremptory challenge, a practice that
for many decades likewise functioned as an engine of discrimination
against black defendants, victims, and jurors. In effect, the non-
unanimous jury allows backdoor and unreviewable peremptory
strikes against up to 2 of the 12 jurors.

In its 1986 decision in Batson v. Kentucky, the Court recognized
the pervasive racial discrimination woven into the traditional system
of unfettered peremptory challenges. See 476 U.S., at 85-89, 91. The
Court therefore overruled a prior decision, Swain v. Alabama, 380
U.S. 202 (1965), that had allowed those challenges. See generally
Flowers v. Mississippi, 588 U.S. ___ (2019) [27 Fla. L. Weekly Fed.
S989a].

In my view, Apodaca warrants the same fate as Swain. After all, the
“requirements of unanimity and impartial selection thus complement
each other in ensuring the fair performance of the vital functions of a
criminal court jury.” Johnson, 406 U.S., at 398 (Stewart, J., dissent-
ing). And as Justice Thurgood Marshall forcefully explained in dissent
in Apodaca, to “fence out a dissenting juror fences out a voice from
the community, and undermines the principle on which our whole
notion of the jury now rests.” Johnson, 406 U.S., at 402 (Marshall, J.,
dissenting in both Johnson and Apodaca).

To be clear, one could advocate for and justify a non-unanimous
jury rule by resort to neutral and legitimate principles. England has
employed non-unanimous juries, and various legal organizations in
the United States have at times championed non-unanimous juries.
See, e.g., Juries Act 1974, ch. 23, §17 (Eng.); ABA Project on
Standards for Criminal Justice, Trial By Jury §1.1, p. 7 (App. Draft
1968); ALI, Code of Criminal Procedure §355, p. 99 (1930). And
Louisiana’s modern policy decision to retain non-unanimous juries—
as distinct from its original decision in the late 1800s to adopt non-
unanimous juries—may have been motivated by neutral principles (or
just by inertia).

But the question at this point is not whether the Constitution
prohibits non-unanimous juries. It does. Rather, the disputed question
here is whether to overrule an erroneous constitutional precedent that
allowed non-unanimous juries. And on that question—the question
whether to overrule—the Jim Crow origins and racially discrimina-
tory effects (and the perception thereof) of non-unanimous juries in
Louisiana and Oregon should matter and should count heavily in favor
of overruling, in my respectful view. After all, the non-unanimous
jury “is today the last of Louisiana’s Jim Crow laws.” Aiello, supra,
at 63. And this Court has emphasized time and again the “imperative
to purge racial prejudice from the administration of justice” generally
and from the jury system in particular. Pena-Rodriguez v. Colorado,
580 U.S. ___, ___-___ (2017) [26 Fla. L. Weekly Fed. S445a] (slip
op., at 13-14) (collecting cases).

To state the point in simple terms: Why stick by an erroneous
precedent that is egregiously wrong as a matter of constitutional law,
that allows convictions of some who would not be convicted under the

proper constitutional rule, and that tolerates and reinforces a practice
that is thoroughly racist in its origins and has continuing racially
discriminatory effects?

Third, overruling Apodaca would not unduly upset reliance
interests. Only Louisiana and Oregon employ non-unanimous juries
in criminal cases. To be sure, in those two States, the Court’s decision
today will invalidate some non-unanimous convictions where the
issue is preserved and the case is still on direct review. But that
consequence almost always ensues when a criminal-procedure
precedent that favors the government is overruled. See Ring, 536 U.S.
584; Batson, 476 U.S. 79. And here, at least, I would “count that a
small price to pay for the uprooting of this weed.” Hubbard, 514 U.S.,
at 717 (Scalia, J., concurring in part and concurring in judgment).

Except for the effects on that limited class of direct-review cases,
it will be relatively easy going forward for Louisiana and Oregon to
transition to the unanimous jury rule that the other 48 States and the
federal courts use. Indeed, in 2018, Louisiana amended its constitution
to require jury unanimity in criminal trials for crimes committed on or
after January 1, 2019, meaning that the transition is already well under
way in Louisiana.

Importantly, moreover, this Court applies a separate non-retroac-
tivity doctrine to mitigate the disruptive effects of overrulings in
criminal cases. Under the Court’s precedents, new constitutional rules
apply on direct review, but generally do not apply retroactively on
habeas corpus review. See Teague v. Lane, 489 U.S. 288, 311 (1989)
(plurality opinion); Griffith v. Kentucky, 479 U.S. 314, 328 (1987).
Teague recognizes only two exceptions to that general habeas non-
retroactivity principle: “if (1) the rule is substantive or (2) the rule is a
‘watershed rul[e] of criminal procedure’ implicating the fundamental
fairness and accuracy of the criminal proceeding.” Whorton v.
Bockting, 549 U.S. 406, 416 (2007) [20 Fla. L. Weekly Fed. S99a]
(internal quotation marks omitted). The new rule announced today—
namely, that state criminal juries must be unanimous—does not fall
within either of those two narrow Teague exceptions and therefore, as
a matter of federal law, should not apply retroactively on habeas
corpus review.

The first Teague exception does not apply because today’s new
rule is procedural, not substantive: It affects “only the manner of
determining the defendant’s culpability.” Schriro v. Summerlin, 542
U.S. 348, 353 (2004) [17 Fla. L. Weekly Fed. S425a].

The second Teague exception does not apply because today’s new
rule, while undoubtedly important, is not a “watershed” procedural
rule. This Court has flatly stated that “it is unlikely that any such rules”
have “yet to emerge.” Whorton, 549 U.S., at 417 (internal quotation
marks omitted). In “the years since Teague, we have rejected every
claim that a new rule satisfied the requirements for watershed status.”
Id., at 418, 421 (rejecting retroactivity for Crawford v. Washington,
541 U.S. 36 (2004) [17 Fla. L. Weekly Fed. S181a]); see, e.g., Beard
v. Banks, 542 U.S. 406, 420 (2004) [17 Fla. L. Weekly Fed. S442a]
(rejecting retroactivity for Mills v. Maryland, 486 U.S. 367 (1988));
Summerlin, 542 U.S., at 358 (rejecting retroactivity for Ring v.
Arizona, 536 U.S. 584 (2002) [15 Fla. L. Weekly Fed. S464a]);
O’Dell v. Netherland, 521 U.S. 151, 167-168 (1997) (rejecting
retroactivity for Simmons v. South Carolina, 512 U.S. 154 (1994));
Lambrix v. Singletary, 520 U.S. 518, 539-540 (1997) (rejecting retro-
activity for Espinosa v. Florida, 505 U.S. 1079 (1992) (per curiam));
Sawyer v. Smith, 497 U.S. 227, 241-245 (1990) (rejecting retroactivity
for Caldwell v. Mississippi, 472 U.S. 320 (1985)); see also Allen v.
Hardy, 478 U.S. 255, 261 (1986) (per curiam) (rejecting retroactivity
for Batson v. Kentucky, 476 U.S. 79 (1986)); DeStefano v. Woods,
392 U.S. 631, 635 (1968) (per curiam) (rejecting retroactivity for
Duncan, 391 U.S. 145).
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So assuming that the Court faithfully applies Teague, today’s
decision will not apply retroactively on federal habeas corpus review
and will not disturb convictions that are final.8

In addition, as to ineffective-assistance-of-counsel claims, an
attorney presumably would not have been deficient for failing to raise
a constitutional jury-unanimity argument before today’s decision—or
at the very least, before the Court granted certiorari in this case. Before
today, after all, this Court’s precedents had repeatedly allowed non-
unanimous juries in state criminal cases. In that situation, the Courts
of Appeals have consistently held that an attorney is not ineffective for
failing to anticipate or advocate for the overruling of a constitutional
precedent of this Court. See, e.g., Walker v. United States, 810 F. 3d
568, 577 (CA8 2016); United States v. Smith, 241 F. 3d 546, 548
(CA7 2001); Honeycutt v. Mahoney, 698 F. 2d 213, 216-217 (CA4
1983); see also Steiner v. United States, 940 F. 3d 1282, 1293 (CA11
2019) [28 Fla. L. Weekly Fed. C493a] (per curiam); Snider v. United
States, 908 F. 3d 183, 192 (CA6 2018); Green v. Johnson, 116 F. 3d
1115, 1125 (CA5 1997).

For those reasons, the reliance interests at stake in this case are not
especially substantial, and they do not mandate adherence to
Apodaca.9

*    *    *
In sum, Apodaca is egregiously wrong, it has significant negative

consequences, and overruling it would not unduly upset reliance
interests. I therefore agree with the Court’s decision to overrule
Apodaca.10

))))))))))))))))))
1In Casey, the Court reaffirmed what it described as the “central holding” of Roe v.

Wade, 410 U.S. 113 (1973), the Court expressly rejected Roe’s trimester framework,
and the Court expressly overruled two other important abortion precedents, Akron v.
Akron Center for Reproductive Health, Inc., 462 U.S. 416 (1983), and Thornburgh v.
American College of Obstetricians and Gynecologists, 476 U.S. 747 (1986). See
Casey, 505 U.S., at 861; id., at 870, 873 (plurality opinion).

2The Court’s precedents applying common-law statutes and pronouncing the
Court’s own interpretive methods and principles typically do not fall within that
category of stringent statutory stare decisis. See Leegin Creative Leather Products, Inc.
v. PSKS, Inc., 551 U.S. 877, 899-907 (2007) [20 Fla. L. Weekly Fed. S466a]; Kisor v.
Wilkie, 588 U.S. ___, ___-___ (2019) [27 Fla. L. Weekly Fed. S1091a] (GORSUCH,
J., concurring in judgment) (slip op., at 34-36).

3The Court first used the term “special justification” in the stare decisis context in
1984, without explaining what the term might entail. See Arizona v. Rumsey, 467 U.S.
203, 212. In employing that term, the Court did not suggest that it was imposing a new
stare decisis requirement as opposed to merely describing the Court’s historical
practice with respect to stare decisis.

4Another important factor that limits the number of overrulings is that the Court
typically does not overrule a precedent unless a party requests overruling, or at least
unless the Court receives briefing and argument on the stare decisis question.

5To be clear, the stare decisis issue in this case is one of horizontal stare decisis—
that is, the respect that this Court owes to its own precedents and the circumstances
under which this Court may appropriately overrule a precedent. By contrast, vertical
stare decisis is absolute, as it must be in a hierarchical system with “one supreme
Court.” U.S. Const., Art III, §1. In other words, the state courts and the other federal
courts have a constitutional obligation to follow a precedent of this Court unless and
until it is overruled by this Court. See Rodriguez de Quijas v. Shearson/American
Express, Inc., 490 U.S. 477, 484 (1989).

6Notwithstanding the splintered 4-1-4 decision in Apodaca, its bottom-line result
carried precedential force. In the American system of stare decisis, the result and the
reasoning each independently have precedential force, and courts are therefore bound
to follow both the result and the reasoning of a prior decision. See Seminole Tribe of
Fla. v. Florida, 517 U.S. 44, 67 (1996); Randall v. Sorrell, 548 U.S. 230, 243 (2006)
[19 Fla. L. Weekly Fed. S354a] (opinion of BREYER, J.); County of Allegheny v.
American Civil Liberties Union, Greater Pittsburgh Chapter, 492 U.S. 573, 668 (1989)
(Kennedy, J., concurring in judgment in part and dissenting in part). The result of
Apodaca was that state criminal juries need not be unanimous. That precedential result
has been followed by this Court and the other federal and state courts for the last 48
years. To be sure, Apodaca had no majority opinion. When the Court’s decision is
splintered, courts follow the result, and they also follow the reasoning or standards set
forth in the opinion constituting the “narrowest grounds” of the Justices in the majority.
See Marks v. United States, 430 U.S. 188, 193 (1977). That Marks rule is ordinarily
commonsensical to apply and usually means that courts in essence heed the opinion
that occupies the middle-ground position between (i) the broadest opinion among the

Justices in the majority and (ii) the dissenting opinion. See United States v. Duvall, 740
F. 3d 604, 610-611 (CADC 2013) (Kavanaugh, J., concurring in denial of rehearing en
banc). On very rare occasions, as in Apodaca, it can be difficult to discern which
opinion’s reasoning has precedential effect under Marks. See also Nichols v. United
States, 511 U.S. 738, 745-746 (1994) (analyzing Baldasar v. Illinois, 446 U.S. 222
(1980) (per curiam)). But even when that happens, the result of the decision still
constitutes a binding precedent for the federal and state courts, and for this Court, unless
and until it is overruled by this Court. As I read the Court’s various opinions today, six
Justices treat the result in Apodaca as a precedent for purposes of stare decisis analysis.
A different group of six Justices concludes that Apodaca should be and is overruled.

7Oregon adopted the non-unanimous jury practice in 1934—one manifestation of
the extensive 19th- and early 20th-century history of racist and anti-Semitic sentiment
in that State. See Kaplan & Saack, Overturning Apodaca v. Oregon Should Be Easy:
Nonunanimous Jury Verdicts in Criminal Cases Undermine the Credibility of Our
Justice System, 95 Ore. L. Rev. 1, 3, 43-51 (2016); Mooney, Remembering 1857, 87
Ore. L. Rev. 731, 778, n. 174 (2008).

8In Allen v. Hardy, 478 U.S. 255 (1986) (per curiam), this Court concluded—
without briefing or oral argument—that Batson would not apply retroactively. Under
the well-settled Teague principles, there should be no doubt that today’s decision
likewise will not apply retroactively on collateral review.

9JUSTICE ALITO’s characteristically incisive dissent rests largely on his view of
the States’ reliance interests. My respectful disagreement with JUSTICE ALITO
primarily boils down to our different assessments of those reliance interests—in
particular, our different evaluations of how readily Louisiana and Oregon can adjust to
an overruling of Apodaca.

10As noted above, I join the introduction and Parts I, II-A, III, and IV-B-1 of
JUSTICE GORSUCH’s opinion for the Court. The remainder of JUSTICE
GORSUCH’s opinion does not command a majority. That point is important with
respect to Part IV-A, which only three Justices have joined. It appears that six Justices
of the Court treat the result in Apodaca as a precedent and therefore do not subscribe to
the analysis in Part IV-A of JUSTICE GORSUCH’s opinion.

))))))))))))))))))
JUSTICE THOMAS, concurring in the judgment.
I agree with the Court that petitioner Evangelisto Ramos’ felony

conviction by a nonunanimous jury was unconstitutional. I write
separately because I would resolve this case based on the Court’s
longstanding view that the Sixth Amendment includes a protection
against nonunanimous felony guilty verdicts, without undertaking a
fresh analysis of the meaning of “trial . . . by an impartial jury.” I also
would make clear that this right applies against the States through the
Privileges or Immunities Clause of the Fourteenth Amendment, not
the Due Process Clause.

I
I begin with the parties’ dispute as to whether the Sixth Amend-

ment right to a trial by jury includes a protection against
nonunanimous felony guilty verdicts. On this question, I do not write
on a blank slate. As the Court acknowledges, our decisions have long
recognized that unanimity is required. See ante, at 6-7. Because this
interpretation is not demonstrably erroneous, I would resolve the Sixth
Amendment question on that basis.

A
This Court first decided that the Sixth Amendment protected a right

to unanimity in Thompson v. Utah, 170 U.S. 343 (1898). The Court
reasoned that Thompson, a Utah prisoner, was protected by the Sixth
Amendment when Utah was still a Territory because “the right of trial
by jury in suits at common law appl[ied] to the Territories of the
United States.” Id., at 346. The Court then stated that this right “made
it impossible to deprive him of his liberty except by [a] unanimous
verdict.” Id., at 355; see also id., at 351, 353.

The Court has repeatedly reaffirmed the Sixth Amendment’s
unanimity requirement. In Patton v. United States, 281 U.S. 276
(1930), the Court stated that the Sixth Amendment protects the right
“that the verdict should be unanimous,” id., at 288. In Andres v.
United States, 333 U.S. 740 (1948), the Court repeated that
“[u]nanimity in jury verdicts is required” by the Sixth Amendment,
id., at 748. And in Apodaca v. Oregon, 406 U.S. 404 (1972), five
Justices agreed that “the Sixth Amendment’s guarantee of trial by jury
embraces a guarantee that the verdict of the jury must be unanimous,”
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id., at 414 (Stewart, J., joined by Brennan and Marshall, JJ., dissent-
ing); see also Johnson v. Louisiana, 406 U.S. 356, 371 (1972)
(Powell, J., concurring) (explaining views in Apodaca and its
companion case); id., at 382-383 (Douglas, J., joined by Brennan and
Marshall, JJ., dissenting) (same). We have accepted this interpretation
of the Sixth Amendment in recent cases. See Southern Union Co. v.
United States, 567 U.S. 343, 356 (2012) [23 Fla. L. Weekly Fed.
S400a]; Blakely v. Washington, 542 U.S. 296, 301 (2004) [17 Fla. L.
Weekly Fed. S430a]; Apprendi v. New Jersey, 530 U.S. 466, 477
(2000).

B
The question then becomes whether these decisions are entitled to

stare decisis effect. As I have previously explained, “the Court’s
typical formulation of the stare decisis standard does not comport with
our judicial duty under Article III because it elevates demonstrably
erroneous decisions—meaning decisions outside the realm of
permissible interpretation—over the text of the Constitution and other
duly enacted federal law.” Gamble v. United States, 587 U.S. ___, ___
(2019) [27 Fla. L. Weekly Fed. S926a] (concurring opinion) (slip op.,
at 2). There is considerable evidence that the phrase “trial . . . by . . .
jury” in the Sixth Amendment was understood since the founding to
require that a felony guilty verdict be unanimous. Because our
precedents are thus not outside the realm of permissible interpretation,
I will apply them.

1
Blackstone—“the preeminent authority on English law for the

founding generation,” Alden v. Maine, 527 U.S. 706, 715 (1999)—
wrote that no subject can “be affected either in his property, his liberty,
or his person, but by the unanimous consent” of a jury, 3 W.
Blackstone, Commentaries on the Laws of England 379 (1772); see
also 4 id., at 343. Another influential treatise author, Hale, wrote that
“the law of England hath afforded the best method of trial, that is
possible, . . . namely by a jury . . . all concurring in the same judg-
ment.” 1 M. Hale, Pleas of the Crown 33 (1736) (emphasis deleted).
Such views continued in scholarly works throughout the early
Republic. See, e.g., 2 J. Story, Commentaries on the Constitution of
the United States §777, p. 248 (1833); 6 N. Dane, Digest of American
Law, ch. LXXXII, Art. 2, §1, p. 226 (1824); 2 J. Wilson, Works of the
Honourable James Wilson 349-350 (1804).

The uniform practice among the States was in accord. Despite
isolated 17th-century colonial practices allowing nonunanimous
juries, “unanimity became the accepted rule during the 18th century,
as Americans became more familiar with the details of English
common law and adopted those details in their own colonial legal
systems.” Apodaca, supra, at 408, n. 3 (plurality opinion). In the
founding era, six States explicitly mentioned unanimity in their
constitutions. See Del. Declaration of Rights §14 (1776); Md. Dec-
laration of Rights, Art. XIX (1776); N. C. Declaration of Rights §IX
(1776); Pa. Declaration of Rights, Art. IX (1776); Vt. Const., Art. XI
(1786); Va. Declaration of Rights §8 (1776). Four more States clearly
referred to the common-law jury right, which included unanimity. Ky.
Const., Art. XII, §6 (1792); N. J. Const., Art. XXII (1776); N. Y.
Const., Art. XLI (1777); S. C. Const., Art. IX, §6 (1790). Some States
did not explicitly refer to either the common law or unanimity. See,
e.g., Ga. Const., Art. LXI (1777); Mass. Declaration of Rights, Art.
XII (1780). But there is reason to believe that they nevertheless
understood unanimity to be required. See, e.g., Rouse v. State, 4 Ga.
136, 147 (1848).

In light of the express language used in some State Constitutions,
respondent Louisiana argues that the omission of an express unanim-
ity requirement in the Sixth Amendment reflects a deliberate choice.
This argument fails to establish that the Court’s decisions are demon-

strably erroneous. The House of Representatives passed a version of
the amendment providing that “[t]he trial of all crimes . . . shall be by
an impartial jury of freeholders of the vicinage, with the requisite of
unanimity for conviction, of the right of challenge, and other accus-
tomed requisites,” 1 Annals of Cong. 435 (1789), but the final
Amendment contained no reference to vicinage or unanimity. See
Amdt. 6. I agree with Justice Harlan and the Court that “the meaning
of this change is wholly speculative” and that there is “no concrete
evidence” that the Senate rejected the requirement of unanimity.
Baldwin v. New York, 399 U.S. 66, 123, n. 9 (1970) (Harlan, J.,
dissenting); see also ante, at 11-12; Letter from J. Madison to E.
Pendleton (Sept. 14, 1789), in 1 Letters and Other Writings of James
Madison 491 (1867). There is thus sufficient evidence to support this
Court’s prior interpretation that the Sixth Amendment right to a trial
by jury requires unanimity.

2
There is also considerable evidence that this understanding

persisted up to the time of the Fourteenth Amendment’s ratification.
State courts, for example, continued to interpret the phrase “trial by
jury” to require unanimity in felony guilty verdicts. The New
Hampshire Superior Court of Judicature expounded on the point:

“The terms ‘jury,’ and ‘trial by jury,’ are, and for ages have been
well known in the language of the law. They were used at the adoption
of the constitution, and always, it is believed, before that time, and
almost always since, in a single sense.

“A jury for the trial of a cause . . . must return their unanimous
verdict upon the issue submitted to them.

“All the books of the law describe a trial jury substantially as we
have stated it. And a ‘trial by jury’ is a trial by such a body, so
constituted and conducted. So far as our knowledge extends, these
expressions were used at the adoption of the constitution and always
before, in these senses alone by all classes of writers and speakers.”
Opinion of Justices, 41 N. H. 550, 551-552 (1860).

Other state courts held the same view. The Missouri Supreme Court
in 1860 called unanimity one of the “essential requisites in a jury
trial,” Vaughn v. Scade, 30 Mo. 600, 603, and the Ohio Supreme
Court in 1853 called it one of “the essential and distinguishing features
of the trial by jury, as known at common law, and generally, if not
universally, adopted in this country,” Work v. State, 2 Ohio St. 296,
306.

Treatises from the Reconstruction era likewise adopted this
position. A leading work on criminal procedure explained that if a
“statute authorizes [a jury] to find a verdict upon anything short of . . .
unanimous consent,” it “is void.” 1 J. Bishop, Criminal Procedure
§761, p. 532 (1866). A widely read treatise on constitutional law
reiterated that “ ‘by a jury’ is generally understood to mean” a body
that “must unanimously concur in the guilt of the accused before a
conviction can be had.” G. Paschal, The Constitution of the United
States 210 (1876) (capitalization omitted). And a volume on the jury
trial was in agreement. See J. Proffatt, Trial by Jury §77, p. 112
(1877).

*    *    *
Based on this evidence, the Court’s prior interpretation of the Sixth

Amendment’s guarantee is not demonstrably erroneous. It is within
the realm of permissible interpretations to say that “trial . . . by . . .
jury” in that Amendment includes a protection against nonunanimous
felony guilty verdicts.

II
The remaining question is whether that right is protected against

the States. In my view, the Privileges or Immunities Clause provides
this protection. I do not adhere to this Court’s decisions applying due
process incorporation, including Apodaca and—it seems—the
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Court’s opinion in this case.
The Privileges or Immunities Clause provides that “[n]o State shall

make or enforce any law which shall abridge the privileges or
immunities of citizens of the United States.” Amdt. 14, §1. At the time
of the Fourteenth Amendment’s ratification, “the terms ‘privileges’
and ‘immunities’ had an established meaning as synonyms of
‘rights.’ ” McDonald v. Chicago, 561 U.S. 742, 813 (2010) [22 Fla. L.
Weekly Fed. S619a] (THOMAS, J., concurring in part and concurring
in judgment). “[T]he ratifying public understood the Privileges or
Immunities Clause to protect constitutionally enumerated rights”
against abridgment by the States. Id., at 837. The Sixth Amendment
right to a trial by jury is certainly a constitutionally enumerated right.
See Maxwell v. Dow, 176 U.S. 581, 606-608 (1900) (Harlan, J.,
dissenting).

The Court, however, has made the Due Process Clause serve the
function that the Privileges or Immunities Clause should serve.
Although the Privileges or Immunities Clause grants “United States
citizens a certain collection of rights—i.e., privileges or immunities—
attributable to that status,” the Court has interpreted the Clause “quite
narrowly.” McDonald, 561 U.S., at 808 (opinion of THOMAS, J.).
Perhaps to compensate for this limited view of the Privileges or
Immunities Clause, it has incorporated individual rights against the
States through the Due Process Clause. Id., at 809.

Due process incorporation is a demonstrably erroneous interpreta-
tion of the Fourteenth Amendment. As I have explained before, “[t]he
notion that a constitutional provision that guarantees only ‘process’
before a person is deprived of life, liberty, or property could define the
substance of those rights strains credulity for even the most casual user
of words.” Id., at 811. The unreasonableness of this interpretation is
underscored by the Court’s struggle to find a “guiding principle to
distinguish ‘fundamental’ rights that warrant protection from
nonfundamental rights that do not,” ibid., as well as its many incorrect
decisions based on this theory, see Obergefell v. Hodges, 576 U.S. 644
(2015) [25 Fla. L. Weekly Fed. S472a]; Roe v. Wade, 410 U.S. 113
(1973); Dred Scott v. Sandford, 19 How. 393 (1857).

I “decline to apply the legal fiction” of due process incorporation.
Timbs v. Indiana, 586 U.S. ___, ___ (2019) [27 Fla. L. Weekly Fed.
S642a] (THOMAS, J., concurring in judgment) (slip op., at 3) (inter-
nal quotation marks omitted). As a result, I part ways with the Court
on both its affirmative argument about the Fourteenth Amendment
and its treatment of Apodaca, in which five Justices agreed the Sixth
Amendment included a right to unanimity but a different majority
concluded that the right did not apply to the States. See ante, at 7-11.

I would accept petitioner’s invitation to decide this case under the
Privileges or Immunities Clause. The Court conspicuously avoids
saying which clause it analyzes. See, e.g., ante, at 3, 7. But one
assumes from its silence that the Court is either following our due
process incorporation precedents or believes that “nothing in this case
turns on” which clause applies, Timbs, supra, at ___ (GORSUCH, J.,
concurring) (slip op., at 1).

I have already rejected our due process incorporation cases as
demonstrably erroneous, and I fundamentally disagree with applying
that theory of incorporation simply because it reaches the same result
in the case before us. Close enough is for horseshoes and hand
grenades, not constitutional interpretation. The textual difference
between protecting “citizens” (in the Privileges or Immunities Clause)
and “person[s]” (in the Due Process Clause) will surely be relevant in
another case. And our judicial duty—not to mention the candor we
owe to our fellow citizens—requires us to put an end to this Court’s
due process prestidigitation, which no one is willing to defend on the
merits.

I would simply hold that, because all of the opinions in Apodaca
addressed the Due Process Clause, its Fourteenth Amendment ruling

does not bind us because the proper question here is the scope of the
Privileges or Immunities Clause. I cannot understand why the Court,
having decided to abandon Apodaca, refuses to correctly root its
holding in the Privileges or Immunities Clause.1

III
There is no need to prove the original meaning of the Sixth

Amendment right to a trial by jury in this case.2 The evidence that I
have recounted is enough to establish that our previous interpretations
of the Sixth Amendment are not demonstrably erroneous. What is
necessary, however, is a clear understanding of the means by which
the Sixth Amendment right applies against the States. We should rely
on the Privileges or Immunities Clause, not the Due Process Clause or
the Fourteenth Amendment in some vague sense. Accordingly, I
concur only in the judgment.
))))))))))))))))))

1I also note that, under my approach to stare decisis, there is no need to decide
which reliance interests are important enough to save an incorrect precedent. I doubt
that this question is susceptible of principled resolution in this case, compare ante, at
22-26 (principal opinion), with ante, at 3 (SOTOMAYOR, J., concurring); ante, at 15-
17 (KAVANAUGH, J., concurring); and post, at 19-26 (ALITO, J., dissenting), or in
any other case for that matter, see, e.g., Kimble v. Marvel Entertainment, LLC, 576 U.S.
446, 457-458 (2015) [25 Fla. L. Weekly Fed. S405a]; Lawrence v. Texas, 539 U.S. 558,
577 (2003) [16 Fla. L. Weekly Fed. S427a]; Dickerson v. United States, 530 U.S. 428,
443 (2000); Planned Parenthood of Southeastern Pa. v. Casey, 505 U.S. 833, 855-856
(1992).

2Similarly, I express no view on how fundamental the right to unanimity is, what
other attributes of a criminal jury are protected by the Privileges or Immunities Clause,
what rights are protected in misdemeanor cases, or what rights are protected in civil
trials.

))))))))))))))))))
JUSTICE ALITO, with whom THE CHIEF JUSTICE joins, and

with whom JUSTICE KAGAN joins as to all but Part III-D, dissent-
ing.

The doctrine of stare decisis gets rough treatment in today’s
decision. Lowering the bar for overruling our precedents, a badly
fractured majority casts aside an important and long-established
decision with little regard for the enormous reliance the decision has
engendered. If the majority’s approach is not just a way to dispose of
this one case, the decision marks an important turn.

Nearly a half century ago in Apodaca v. Oregon, 406 U.S. 404
(1972), the Court held that the Sixth Amendment permits non-
unanimous verdicts in state criminal trials, and in all the years since
then, no Justice has even hinted that Apodaca should be reconsidered.
Understandably thinking that Apodaca was good law, the state courts
in Louisiana and Oregon have tried thousands of cases under rules that
permit such verdicts. But today, the Court does away with Apodaca
and, in so doing, imposes a potentially crushing burden on the courts
and criminal justice systems of those States. The Court, however,
brushes aside these consequences and even suggests that the States
should have known better than to count on our decision.

To add insult to injury, the Court tars Louisiana and Oregon with
the charge of racism for permitting non-unanimous verdicts—even
though this Court found such verdicts to be constitutional and even
though there are entirely legitimate arguments for allowing them.

I would not overrule Apodaca. Whatever one may think about the
correctness of the decision, it has elicited enormous and entirely
reasonable reliance. And before this Court decided to intervene, the
decision appeared to have little practical importance going forward.
Louisiana has now abolished non-unanimous verdicts, and Oregon
seemed on the verge of doing the same until the Court intervened.1

In Part II of this opinion, I will address the surprising argument,
advanced by three Justices in the majority, that Apodaca was never a
precedent at all, and in Part III, I will explain why stare decisis
supports retention of that precedent. But before reaching those issues,
I must say something about the rhetoric with which the majority has
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seen fit to begin its opinion.

I
Too much public discourse today is sullied by ad hominem

rhetoric, that is, attempts to discredit an argument not by proving that
it is unsound but by attacking the character or motives of the argu-
ment’s proponents. The majority regrettably succumbs to this trend.
At the start of its opinion, the majority asks this rhetorical question:
“Why do Louisiana and Oregon allow nonunanimous convictions?”
Ante, at 1. And the answer it suggests? Racism, white supremacy, the
Ku Klux Klan. Ante, at 1-2. Non-unanimous verdicts, the Court
implies, are of a piece with Jim Crow laws, the poll tax, and other
devices once used to disfranchise African-Americans. Ibid.

If Louisiana and Oregon originally adopted their laws allowing
non-unanimous verdicts for these reasons,2 that is deplorable, but what
does that have to do with the broad constitutional question before us?
The answer is: nothing.

For one thing, whatever the reasons why Louisiana and Oregon
originally adopted their rules many years ago, both States readopted
their rules under different circumstances in later years. Louisiana’s
constitutional convention of 1974 adopted a new, narrower rule, and
its stated purpose was “judicial efficiency.” State v. Hankton, 2012-
0375, p. 19 (La. App. 4 Cir. 8/2/13), 122 So. 3d 1028, 1038. “In that
debate no mention was made of race.” Ibid.; 7 Records of the Louisi-
ana Constitutional Convention of 1973: Convention Transcripts 1184-
1189 (La. Constitutional Convention Records Comm’n 1977). The
people of Louisiana ratified the new Constitution. The majority makes
no effort to show either that the delegates to the constitutional conven-
tion retained the rule for discriminatory purposes or that proponents
of the new Constitution made racial appeals when approval was
submitted to the people. The same is true for Oregon’s revisions and
reenactments. Ore. Const., Art. I, §11 (amended May 18, 1934); Ore.
Rev. Stat. §136.450 (1997); §136.610 (1971).

The more important point, however, is that today’s decision is not
limited to anything particular about Louisiana or Oregon. The Court
holds that the Sixth Amendment requires jury unanimity in all state
criminal trials. If at some future time another State wanted to allow
non-unanimous verdicts, today’s decision would rule that out—even
if all that State’s lawmakers were angels.

For this reason, the origins of the Louisiana and Oregon rules have
no bearing on the broad constitutional question that the Court decides.
That history would be relevant if there were no legitimate reasons why
anyone might think that allowing non-unanimous verdicts is good
policy. But that is undeniably false.3

Some years ago the British Parliament enacted a law allowing non-
unanimous verdicts.4 Was Parliament under the sway of the Klan? The
Constitution of Puerto Rico permits non-unanimous verdicts.5 Were
the framers of that Constitution racists? Non-unanimous verdicts were
once advocated by the American Law Institute and the American Bar
Association.6 Was their aim to promote white supremacy? And how
about the prominent scholars who have taken the same position?7

Racists all? Of course not. So all the talk about the Klan, etc., is
entirely out of place.8 We should set an example of rational and civil
discourse instead of contributing to the worst current trends.

II
Now to what matters.

A
I begin with the question whether Apodaca was a precedent at all.

It is remarkable that it is even necessary to address this question, but
in Part IV-A of the principal opinion, three Justices take the position
that Apodaca was never a precedent. The only truly fitting response to
this argument is: “Really?”

Consider what it would mean if Apodaca was never a precedent. It

would mean that the entire legal profession was fooled for the past 48
years. Believing that Apodaca was a precedent, the courts of Louisi-
ana and Oregon tried thousands of cases under rules allowing
conviction by a vote of 11 to 1 or 10 to 2, and appellate courts in those
States upheld these convictions based on Apodaca.9 But according to
three Justices in the majority, these courts were deluded.

This Court, for its part, apparently helped to perpetuate the illusion,
since it reiterated time and again what Apodaca had established. See
Timbs v. Indiana, 586 U.S. ___, ___, n. 1 (2019) [27 Fla. L. Weekly
Fed. S642a] (slip op., at 3, n. 1) (Apodaca held “that the Sixth
Amendment requires jury unanimity in federal, but not state, criminal
proceedings”); McDonald v. Chicago, 561 U.S. 742, 766, n. 14 (2010)
[22 Fla. L. Weekly Fed. S619a] (Sixth Amendment “does not require
a unanimous jury verdict in state criminal trials”); United States v.
Gaudin, 515 U.S. 506, 511, n. 2 (1995) (Apodaca “conclude[d] that
jury unanimity is not constitutionally required”); Schad v. Arizona,
501 U.S. 624, 634, n. 5 (1991) (plurality opinion) (“[A] state criminal
defendant, at least in noncapital cases, has no federal right to a
unanimous jury verdict”); Brown v. Louisiana, 447 U.S. 323, 330-331
(1980) (plurality opinion) (“[T]he constitutional guarantee of trial by
jury” does not prescribe “the exact proportion of the jury that must
concur in the verdict”); Burch v. Louisiana, 441 U.S. 130, 136 (1979)
(Apodaca “conclude[d] that a jury’s verdict need not be unanimous to
satisfy constitutional requirements”); Ludwig v. Massachusetts, 427
U.S. 618, 625 (1976) (“holding” in Apodaca was that “the jury’s
verdict need not be unanimous”); see also Holland v. Illinois, 493 U.S.
474, 511 (1990) (Stevens, J., dissenting) (“we have permitted
nonunanimous verdicts,” citing Apodaca); McKoy v. North Carolina,
494 U.S. 433, 468 (1990) (Scalia, J., dissenting) (the Court has
“approved verdicts by less than a unanimous jury,” citing Apodaca).

Consistent with these statements of the governing law, whenever
defendants convicted by non-unanimous verdicts sought review in
this Court and asked that Apodaca be overruled, the Court denied
those requests—without a single registered dissent.10 Even the legal
academy, never shy about puncturing misconceptions, was taken in.11

Everybody thought Apodaca was a precedent. But, according to three
of the Justices in the majority, everybody was fooled. Apodaca, the
precedent, was a mirage. Can this be true?

No, it cannot. The idea that Apodaca was a phantom precedent
defies belief. And it certainly disserves important objectives that stare
decisis exists to promote, including evenhandedness, predictability,
and the protection of legitimate reliance. See, e.g., Gamble v. United
States, 587 U.S. ___, ___ (2019) [27 Fla. L. Weekly Fed. S926a];
Kimble v. Marvel Entertainment, LLC, 576 U.S. 446, 455-456 (2015)
[25 Fla. L. Weekly Fed. S405a]; Payne v. Tennessee, 501 U.S. 808,
827 (1991).

B
Under any reasonable understanding of the concept, Apodaca was

a precedent, that is, “a decided case that furnishes a basis for determin-
ing later cases involving similar facts or issues.” Black’s Law
Dictionary 1366 (10th ed. 2014); see also J. Salmond, Jurisprudence
191 (10th ed. 1947); M. Gerhardt, The Power of Precedent 3 (2008);
Landes & Posner, Legal Precedent: A Theoretical and Empirical
Analysis, 19 J. Law & Econ. 249, 250 (1976).

Even though there was no opinion of the Court, the decision
satisfies even the narrowest understanding of a precedent as this Court
has understood the concept: The decision prescribes a particular
outcome when all the conditions in a clearly defined set are met. See
Seminole Tribe of Fla. v. Florida, 517 U.S. 44, 67 (1996) (explaining
that, at the very least, we are bound by the “result” in a prior case). In
Apodaca, this means that when (1) a defendant is convicted in state
court, (2) at least 10 of the 12 jurors vote to convict, and (3) the
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defendant argues that the conviction violates the Constitution because
the vote was not unanimous, the challenge fails. A majority of the
Justices in Apodaca expressly agreed on that result, and that result is
a precedent that had to be followed in subsequent cases until Apodaca
was overruled.

That this result constituted a precedent follows a fortiori from our
cases holding that even our summary affirmances of lower court
decisions are precedents for “the precise issues presented and
necessarily decided” by the judgment below. Mandel v. Bradley, 432
U.S. 173, 176 (1977) (per curiam). If the Apodaca Court had
summarily affirmed a state-court decision holding that a jury vote of
10 to 2 did not violate the Sixth Amendment, that summary disposi-
tion would be a precedent. Accordingly, it is impossible to see how a
full-blown decision of this Court reaching the same result can be
regarded as a non-precedent.12

C
What do our three colleagues say in response? They begin by

suggesting that Louisiana conceded that Apodaca is not a precedent.
See ante, at 16-17. This interpretation of the State’s position is
questionable,13 but even if Louisiana made that concession, how could
that settle the matter? What about Oregon, the only State that still
permits non-unanimous verdicts? Oregon certainly did not make such
a concession. On the contrary, it submitted an amicus brief arguing
strenuously that Apodaca is a precedent and that it should be retained.
Brief for State of Oregon as Amicus Curiae 6-32. And what about any
other State that might want to allow such verdicts in the future? So the
majority’s reliance on Louisiana’s purported concession simply will
not do.

Our three colleagues’ next try is to argue that Apodaca is not
binding because a case has no ratio decidendi when a majority does
not agree on the reason for the result. Ante, at 19, and n. 54. This
argument, made in passing, constitutes an attack on the rule that the
Court adopted in Marks v. United States, 430 U.S. 188 (1977), for
determining the holding of a decision when there is no majority
opinion. Under the Marks rule, “[w]hen a fragmented Court decides
a case and no single rationale explaining the result enjoys the assent of
five Justices, the holding of the Court may be viewed as that position
taken by those Members who concurred in the judgments on the
narrowest grounds.” Id., at 193 (internal quotation marks omitted).
This rule ascribes precedential status to decisions made without
majority agreement on the underlying rationale, and it is therefore
squarely contrary to the argument of the three Justices who regard
Apodaca as non-precedential.

The Marks rule is controversial, and two Terms ago, we granted
review in a case that implicated its meaning. See Hughes v. United
States, 584 U.S. ___ (2018) [27 Fla. L. Weekly Fed. S306a]. But we
ultimately decided the case on another ground and left the Marks rule
intact. As long as that rule stands, it refutes the argument that Apodaca
is not binding because a majority did not agree on a common rationale.

Finally, our three colleagues contend that treating Apodaca as a
precedent would require the Court “to embrace a new and dubious
proposition: that a single Justice writing only for himself has the
authority to bind this Court to propositions it has already rejected.”
Ante, at 16. This argument appears to weave together three separate
questions relating to the precedential effect of decisions in which there
is no majority opinion. I will therefore attempt to untangle these
questions and address each in turn.

An initial question is whether, in a case where there is no opinion
of the Court, the position taken by a single Justice in the majority can
constitute the binding rule for which the decision stands. Under
Marks, the clear answer to this question is yes. The logic of Marks
applies equally no matter what the division of the Justices in the

majority, and I am aware of no case holding that the Marks rule is
inapplicable when the narrowest ground is supported by only one
Justice. Certainly the lower courts have understood Marks to apply in
that situation.14

The next question is whether the Marks rule applies any differently
when the precedent that would be established by a fractured decision
would overrule a prior precedent. Again, the logic of Marks dictates
an affirmative answer, and I am aware of no case holding that the
Marks rule applies any differently in this situation. But as far as the
present case is concerned, this question is academic because Apodaca
did not overrule any prior decision of this Court. At most, what the
Court had “recognized,” ante, at 6, in prior cases is that the Sixth
Amendment guaranteed the right to a unanimous jury verdict in trials
in federal and territorial courts.15 Whether the same rule applied in
state prosecutions had not been decided, and indeed, until Duncan v.
Louisiana, 391 U.S. 145, 154-158 (1968), was handed down just four
years before Apodaca, the Sixth Amendment had not been held to
apply to the States.

The final question is whether Justice Powell’s reasoning in
Apodaca—namely, his view that the Fourteenth Amendment did not
incorporate every aspect of the Sixth Amendment jury-trial right—is
a binding precedent, and the answer to that question is no. When, in
the years after Apodaca, new questions arose about the scope of the
jury-trial right in state court—as they did in cases like Apprendi v.
New Jersey, 530 U.S. 466 (2000), and Blakely v. Washington, 542
U.S. 296 (2004) [17 Fla. L. Weekly Fed. S430a]—nobody thought for
a second that Apodaca committed the Court to Justice Powell’s view
that the right has different dimensions in state and federal cases. And
no one on this Court or on a lower court had any trouble locating the
narrow common ground between Justice Powell and the plurality in
Apodaca: The States need not require unanimity to comply with the
Constitution.

For all these reasons, Apodaca clearly was a precedent, and if the
Court wishes to be done with it, it must explain why overruling
Apodaca is consistent with the doctrine of stare decisis.

III

A
Stare decisis has been a fundamental part of our jurisprudence

since the founding, and it is an important doctrine. But, as we have
said many times, it is not an “inexorable command.” Payne, 501 U.S.,
at 828; Gamble, 587 U.S., at ___-___ (slip op., at 11-12). There are
circumstances when past decisions must be overturned, but we begin
with the presumption that we will follow precedent, and therefore
when the Court decides to overrule, it has an obligation to provide an
explanation for its decision.

This is imperative because the Court should have a body of neutral
principles on the question of overruling precedent. The doctrine
should not be transformed into a tool that favors particular outcomes.16

B
What is the majority’s justification for overruling Apodaca? With

no apparent appreciation of the irony, today’s majority, which is
divided into four separate camps,17 criticizes the Apodaca majority as
“badly fractured.” Ante, at 8. But many important decisions currently
regarded as precedents were decided without an opinion of the
Court.18 Does the majority mean to suggest that all such precedents are
fair game?

The majority’s primary reason for overruling Apodaca is the
supposedly poor “quality” of Justice White’s plurality opinion and
Justice Powell’s separate opinion. Ante, at 19-21. The majority indicts
Justice White’s opinion on five grounds: (1) it “spent almost no time
grappling with the historical meaning of the Sixth Amendment’s jury
trial right,”19 (2) it did not give due weight to the “Court’s long-
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repeated statements that [the right] demands unanimity,”20 (3) it did
not take into account “the racist origins of [the] Louisian[a] and
Orego[n] laws,”21 (4) it looked to the function of the jury-trial right,22

and (5) it engaged in “a breezy cost-benefit analysis” that, in any
event, did not properly weigh the costs and benefits.23 All these
charges are overblown.

First, it is quite unfair to criticize Justice White for not engaging in
a detailed discussion of the original meaning of the Sixth Amendment
jury-trial right since he had already done that just two years before in
his opinion for the Court in Williams v. Florida, 399 U.S. 78, 92-100
(1970). In Williams, after examining that history, he concluded that
the Sixth Amendment did not incorporate every feature of the
common-law right (a conclusion that the majority, by the way, does
not dispute). And in Apodaca, he built on the analysis in Williams.
Accordingly, there was no need to repeat what had been said before.

Second, it is similarly unfair to criticize Justice White for not
discussing the prior decisions that commented on jury unanimity.
None of those decisions went beyond saying that this was a feature of
the common-law right or cursorily stating that unanimity was
required.24 And as noted, Williams had already held that the Sixth
Amendment did not preserve all aspects of the common-law right.

Third, the failure of Justice White (and Justice Powell) to take into
account the supposedly racist origins of the Louisiana and Oregon
laws should not be counted as a defect for the reasons already
discussed. See supra, at 4-5.

Fourth, it is hard to know what to make of the functionalist charge.
One Member of the majority explicitly disavows this criticism, see
ante, at 2 (SOTOMAYOR, J., concurring in part), and it is most
unlikely that all the Justices in the majority are ready to label all
functionalist decisions as poorly reasoned. Most of the landmark
criminal procedure decisions from roughly Apodaca’s time fall into
that category. See Mapp v. Ohio, 367 U.S. 643, 654 (1961) (Fourth
Amendment); Miranda v. Arizona, 384 U.S. 436, 444 (1966) (Fifth
Amendment); Gideon v. Wainwright, 372 U.S. 335, 344-345 (1963)
(Sixth Amendment); Furman v. Georgia, 408 U.S. 238, 239 (1972)
(per curiam) (Eighth Amendment).25 Are they all now up for grabs?

The functionalist criticism dodges the knotty problem that led
Justice White to look to the underlying purpose of the jury-trial right.
Here is the problem. No one questions that the Sixth Amendment
incorporated the core of the common-law jury-trial right, but did it
incorporate every feature of the right? Did it constitutionalize the
requirement that there be 12 jurors even though nobody can say why
12 is the magic number? And did it incorporate features that we now
find highly objectionable, such as the exclusion of women from jury
service? At the time of the adoption of the Sixth Amendment (and for
many years thereafter), women were not regarded as fit to serve as a
defendant’s peers. Unless one is willing to freeze in place late 18th-
century practice, it is necessary to find a principle to distinguish
between the features that were incorporated and those that were not.
To do this, Justice White’s opinion for the Court in Williams looked
to the underlying purpose of the jury-trial right, which it identified as
interposing a jury of the defendant’s peers to protect against oppres-
sion by a “ ‘corrupt or overzealous prosecutor” or a “ ‘compliant,
biased, or eccentric judge.” 399 U.S., at 100 (quoting Duncan, 391
U.S., at 156).

The majority decries this “functionalist’ approach but provides no
alternative. It does not claim that the Sixth Amendment incorporated
every feature of common-law practice, but it fails to identify any
principle for identifying the features that were absorbed. On the
question of jury service by women, the majority’s only answer, buried
in a footnote, is that the exclusion of women was outlawed by “further
constitutional amendments,” ante, at 15, n. 47, presumably the
Fourteenth Amendment. Does that mean that the majority disagrees

with the holding in Taylor v. Louisiana, 419 U.S. 522 (1975)—
another opinion by Justice White—that the exclusion of women from
jury service violates the Sixth Amendment? Id., at 531, 533-536.26

Fifth, it is not accurate to say that Justice White based his conclu-
sion on a cost-benefit analysis of requiring jury unanimity. His point,
rather, was that what the Court had already identified as the funda-
mental purpose of the jury-trial right was not undermined by allowing
a verdict of 11 to 1 or 10 to 2.

I cannot say that I would have agreed either with Justice White’s
analysis or his bottom line in Apodaca if I had sat on the Court at that
time, but the majority’s harsh criticism of his opinion is unwarranted.

What about Justice Powell’s concurrence? The majority treats
Justice Powell’s view as idiosyncratic, but it does not merit that
derision. Justice Powell’s belief that the Constitution allows the States
a degree of flexibility in the interpretation of certain constitutional
rights, although not our dominant approach in recent years, McDon-
ald, 561 U.S., at 759-766, has old and respectable roots. For a long
time, that was the Court’s approach. See id., at 759-761. Only
gradually did the Court abandon this “two-tier” system, see id., at 762-
767, and it was not until Duncan, supra, at 154-158, decided just four
years before Apodaca, that the Sixth Amendment jury-trial right was
held to apply to the States at all. Justice Powell’s approach is also not
without recent proponents, including, at least with respect to the
Second Amendment, Justices now in the majority.27

Even now, our cases do not hold that every provision of the Bill of
Rights applies in the same way to the Federal Government and the
States. A notable exception is the Grand Jury Clause of the Fifth
Amendment, a provision that, like the Sixth Amendment jury-trial
right, reflects the importance that the founding generation attached to
juries as safeguards against oppression. In Hurtado v. California, 110
U.S. 516, 538 (1884), the Court held that the Grand Jury Clause does
not bind the States and that they may substitute preliminary hearings
at which the decision to allow a prosecution to go forward is made by
a judge rather than a defendant’s peers. That decision was based on
reasoning that is not easy to distinguish from Justice Powell’s in
Apodaca. Hurtado remains good law and is critically important to the
28 States that allow a defendant to be prosecuted for a felony without
a grand jury indictment.28 If we took the same approach to the Hurtado
question that the majority takes in this case, the holding in that case
could be called into question.

The majority’s only other reason for overruling Apodaca is that it
is inconsistent with related decisions and recent legal developments.
Ante, at 21; ante, at 2 (SOTOMAYOR, J., concurring in part). I agree
that Justice Powell’s view on incorporation is not in harmony with the
bulk of our case law, but the majority’s point about “recent legal
developments” is an exaggeration. No subsequent Sixth Amendment
decision has undercut the plurality. And while Justice Powell’s view
on incorporation has been further isolated by later cases holding that
two additional provisions of the Bill of Rights apply with full force to
the States, see Timbs, 586 U.S., at ___ (slip op., at 2) (Eighth Amend-
ment’s Excessive Fines Clause); McDonald, supra, at 791 (plurality
opinion) (Second Amendment), the project of complete incorporation
was nearly done when Apodaca was handed down. See McDonald,
supra, at 765, n. 13.

While the majority worries that Apodaca is inconsistent with our
cases on incorporation, the majority ignores something far more
important: the way in which Apodaca is intertwined with the body of
our Sixth Amendment case law. As I have explained, see supra, at 15,
the Apodaca plurality’s reasoning was based on the same fundamental
mode of analysis as that in Williams, 399 U.S. 78, which had held just
two years earlier that the Sixth Amendment did not constitutionalize
the common law’s requirement that a jury have 12 members. Al-
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though only one State, Oregon, now permits non-unanimous verdicts,
many more allow six-person juries.29 Repudiating the reasoning of
Apodaca will almost certainly prompt calls to overrule Williams.

C
Up to this point, I have discussed the majority’s reasons for

overruling Apodaca, but that is only half the picture. What convinces
me that Apodaca should be retained are the enormous reliance
interests of Louisiana and Oregon. For 48 years, Louisiana and
Oregon, trusting that Apodaca is good law, have conducted thousands
and thousands of trials under rules allowing non-unanimous verdicts.
Now, those States face a potential tsunami of litigation on the jury-
unanimity issue.

At a minimum, all defendants whose cases are still on direct appeal
will presumably be entitled to a new trial if they were convicted by a
less-than-unanimous verdict and preserved the issue in the trial court.
And at least in Oregon, even if no objection was voiced at trial,
defendants may be able to challenge their convictions based on plain
error. See Ore. Rule App. Proc. 5.45(1), and n. 1 (2019); State v.
Serrano, 355 Ore. 172, 179, 324 P. 3d 1274, 1280 (2014). Oregon
asserts that more than a thousand defendants whose cases are still on
direct appeal may be able to challenge their convictions if Apodaca is
overruled. Brief for State of Oregon as Amicus Curiae 12-13.30 The
State also reports that “[d]efendants are arguing that an instruction
allowing for non-unanimous verdicts is a structural error that requires
reversal for all convictions, even for those for which the jury was not
polled or those for which the jury was unanimous.” Id., at 14.

Unimpressed by these potential consequences, the majority notes
that we “vacated and remanded nearly 800 decisions” for resentencing
after United States v. Booker, 543 U.S. 220 (2005) [18 Fla. L. Weekly
Fed. S70a], held that the Federal Sentencing Guidelines are not
mandatory. Ante, at 23. But the burden of resentencing cannot be
compared with the burden of retrying cases. And while resentencing
was possible in all the cases affected by Booker, there is no guarantee
that all the cases affected by today’s ruling can be retried. In some
cases, key witnesses may not be available, and it remains to be seen
whether the criminal justice systems of Oregon and Louisiana have
the resources to handle the volume of cases in which convictions will
be reversed.

These cases on direct review are only the beginning. Prisoners
whose direct appeals have ended will argue that today’s decision
allows them to challenge their convictions on collateral review, and if
those claims succeed, the courts of Louisiana and Oregon are almost
sure to be overwhelmed.

The majority’s response to this possibility is evasive. It begins by
hinting that today’s decision will not apply on collateral review under
the framework adopted in Teague v. Lane, 489 U.S. 288, 315 (1989)
(plurality opinion). Under Teague, “an old rule applies both on direct
and collateral review,” but if today’s decision constitutes a new
procedural rule, prisoners will be able to rely on it in a collateral pro-
ceeding only if it is what we have termed a “watershed rule” that
implicates “the fundamental fairness and accuracy of the criminal
proceeding.” Whorton v. Bockting, 549 U.S. 406, 416 (2007) [20 Fla.
L. Weekly Fed. S99a]. Noting that we have never found a new rule of
criminal procedure to qualify as “watershed,” the Court hints that the
decision in this case is likely to meet the same fate.

But having feinted in this direction, the Court quickly changes
course and says that the application of today’s decision to prisoners
whose appeals have ended should not concern us. Ante, at 23-24. That
question, we are told, will be decided in a later case. Ibid.

The majority cannot have it both ways. As long as retroactive
application on collateral review remains a real possibility, the crushing
burden that this would entail cannot be ignored. And while it is true

that this Court has been chary in recognizing new watershed rules, it
is by no means clear that Teague will preclude the application of
today’s decision on collateral review.

Teague applies only to a “new rule,” and the positions taken by
some in the majority may lead to the conclusion that the rule an-
nounced today is an old rule. Take the proposition, adopted by three
Members of the majority, that Apodaca was never a precedent. Those
Justices, along with the rest of the majority, take the position that our
cases established well before Apodaca both that the Sixth Amendment
requires unanimity, ante, at 6-7, and that it applies in the same way in
state and federal court, ante, at 9. Thus, if Apodaca was never a
precedent and did not disturb what had previously been established,
it may be argued that today’s decision does not impose a new rule but
instead merely recognizes what the correct rule has been for many
years.

Two other Justices in the majority acknowledge that Apodaca was
a precedent and thus would presumably regard today’s decision as a
“new rule,” but the question remains whether today’s decision
qualifies as a “watershed rule.” JUSTICE KAVANAUGH concludes
that it does not and all but decides—without briefing or argument—
that the decision will not apply retroactively on federal collateral
review and similarly that there will be no successful claims of ineffec-
tive assistance of counsel for failing to challenge Apodaca. See ante,
at 15-17 (opinion concurring in part).

The remaining Justices in the majority, and those of us in dissent,
express no view on this question, but the majority’s depiction of the
unanimity requirement as a hallowed right that Louisiana and Oregon
flouted for ignominious reasons certainly provides fuel for the
argument that the rule announced today meets the test. And in Oregon,
the State most severely impacted by today’s decision, watershed status
may not matter since the State Supreme Court has reserved decision
on whether state law gives prisoners a greater opportunity to invoke
new precedents in state collateral proceedings. See Verduzco v. State,
357 Ore. 553, 574, 355 P. 3d 902, 914 (2015).31

Whatever the ultimate resolution of the retroactivity question, the
reliance here is not only massive; it is concrete. Cf. Dickerson v.
United States, 530 U.S. 428, 443 (2000) (reliance weighed heavily in
favor of precedent simply because the warnings in Miranda v.
Arizona, 384 U.S. 436, had become “part of our national culture”). In
my view, it weighs decisively against overruling Apodaca.

In reaching this conclusion, I do not disregard the interests of
petitioner and others who were convicted by a less-than-unanimous
vote. It is not accurate to imply that these defendants would have been
spared conviction if unanimity had been required. In many cases, if a
unanimous vote had been needed, the jury would have continued to
deliberate and the one or two holdouts might well have ultimately
voted to convict.32 This is almost certainly the situation in Oregon,
where it is estimated that as many as two-thirds of all criminal trials
have ended with a non-unanimous verdict. See Brief for State of
Oregon as Amicus Curiae 12. It is impossible to believe that all these
cases would have resulted in mistrials if unanimity had been de-
manded. Instead, after a vote of 11 to 1 or 10 to 2, it is likely that de-
liberations would have continued and unanimity would have been
achieved.

Nevertheless, the plight of defendants convicted by non-unani-
mous votes is important and cannot be overlooked, but that alone
cannot be dispositive of the stare decisis question. Otherwise, stare
decisis would never apply in a case in which a criminal defendant
challenges a precedent that led to conviction.

D
The reliance in this case far outstrips that asserted in recent cases in

which past precedents were overruled. Last Term, when we over-
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turned two past decisions, there were strenuous dissents voicing fears
about the future of stare decisis. See Franchise Tax Bd. of Cal. v.
Hyatt, 587 U.S. ___, ___ (2019) [27 Fla. L. Weekly Fed. S789a]
(BREYER, J., dissenting); Knick v. Township of Scott, 588 U.S. ___,
___ (2019) [27 Fla. L. Weekly Fed. S1020a] (KAGAN, J., dissent-
ing). Yet in neither of those cases was there reliance like that present
here.

In Franchise Tax Board, the dissent claimed only the airiest sort of
reliance, the public’s expectation that past decisions would remain on
the books. 587 U.S., at ___-___ (opinion of BREYER, J.) (slip op., at
12-13). And in Knick, the dissent disclaimed any reliance at all. 588
U.S., at ___ (opinion of KAGAN, J.) (slip op., at 17). The same was
true the year before in South Dakota v. Wayfair, Inc., 585 U.S. ___
(2018) [27 Fla. L. Weekly Fed. S388a], where the dissent did not
contend that any legitimate reliance interests weighed in favor of
preserving the decision that the Court overruled. Id., at ___-___
(opinion of ROBERTS, C. J.) (slip op., at 1-2). And our unanimous
decision in Pearson v. Callahan, 555 U.S. 223, 233 (2009) [21 Fla. L.
Weekly Fed. S588a], found that no reliance interests were involved.

In other cases overruling prior decisions, the dissents claimed that
reliance interests were at stake, but whatever one may think about the
weight of those interests, no one can argue that they are comparable to
those in this case.

In Montejo v. Louisiana, 556 U.S. 778, 793-797 (2009) [21 Fla. L.
Weekly Fed. S863a], the Court abrogated a prophylactic rule that had
been adopted in Michigan v. Jackson, 475 U.S. 625 (1986), to protect
a defendant’s right to counsel during post-arraignment interrogation.
The dissent did not claim that any defendants had relied on this rule,
arguing instead that the public at large had an interest “in knowing that
counsel, once secured, may be reasonably relied upon as a medium
between the accused and the power of the State.” Montejo, supra, at
809 (opinion of Stevens, J.). This abstract interest, if it can be called
reliance in any proper sense of the term, is a far cry from what is at
stake here.

In Citizens United v. Federal Election Comm’n, 558 U.S. 310
(2010) [22 Fla. L. Weekly Fed. S73a], where we overruled precedent
allowing laws that prohibited corporations’ election-related speech,
we found that “[n]o serious reliance interests” were implicated, id., at
365, since the only reliance asserted by the dissent was the time and
effort put in by federal and state lawmakers in adopting the provisions
at issue, id., at 411-412 (Stevens, J., concurring in part and dissenting
in part). In this case, by contrast, what is at stake is not the time and
effort of Louisiana and Oregon lawmakers but a monumental
litigation burden and the potential inability to retry cases that might
well have ended with a unanimous verdict if that had been required.

Finally, in Janus v. State, County, and Municipal Employees, 585
U.S. ___ (2018) [27 Fla. L. Weekly Fed. S554a], where we overruled
Abood v. Detroit Bd. of Ed., 431 U.S. 209 (1977), we carefully consid-
ered and addressed the question of reliance, and whatever one may
think about the extent of the legitimate reliance in that case, it is not in
the same league as that present here. Abood had held that a public
sector employer may require non-union members to pay a portion of
the dues collected from union members. 431 U.S., at 235-236. In
overruling that decision, we acknowledged that existing labor con-
tracts might have been negotiated in reliance on Abood, but we noted
that most labor contracts are of short duration, that unions had been on
notice for some time that the Court had serious misgivings about
Abood, and that unions could have insisted on contractual provisions
to protect their interests if Abood later fell. Janus, supra, at ___-___
(slip op., at 44-47).33

By striking down a precedent upon which there has been massive
and entirely reasonable reliance, the majority sets an important
precedent about stare decisis. I assume that those in the majority will

apply the same standard in future cases.
*    *    *

Under the approach to stare decisis that we have taken in recent
years, Apodaca should not be overruled. I would therefore affirm the
judgment below, and I respectfully dissent.
))))))))))))))))))

1See Brief for State of Oregon as Amicus Curiae 1-2.
2Both States resist this suggestion. See Brief for Respondent 36-39; Brief for State

of Oregon as Amicus Curiae 6-8.
3Among other things, allowing non-unanimous verdicts prevents mistrials caused

by a single rogue juror, that is, a juror who refuses to pay attention at trial, expressly
defies the law, or spurns deliberation. When unanimity is demanded, the work of
preventing this must be done in large measure by more intensive voir dire and more
aggressive use of challenges for cause and peremptory challenges. See Amar,
Reinventing Juries: Ten Suggested Reforms, 28 U. C. D. L. Rev. 1169, 1189-1191
(1995).

4Juries Act 1974, ch. 23, §17 (replacing Criminal Justice Act 1967, ch. 80, §13). See
Lloyd-Bostock & Thomas, Decline of the “Little Parliament”: Juries and Jury Reform
in England and Wales, 62 Law & Contemp. Prob. 7, 36 (Spring 1999); see also Leib,
A Comparison of Criminal Jury Decision Rules in Democratic Countries, 5 Ohio St. J.
Crim. L. 629, 642 (2008).

5P. R. Const., Art. II, § 11 (establishing “verdict by a majority vote” of at least 9 of
12 jurors).

6ALI, Code of Criminal Procedure §355 (1930); id., Comment, at 1027; ABA
Project on Standards for Criminal Justice Compilation, Trial by Jury 318 (1974).

7See, e.g., Amar, supra, at 1189-1191; Holland, Improving Criminal Jury Verdicts:
Learning From the Court-Martial, 97 J. Crim. L. & C. 101, 125-141 (2006); Leib,
Supermajoritarianism and the American Criminal Jury, 33 Hastings Const. L. Q. 141,
142 (2006).

8The majority’s defense of its reliance on the original reasons for the adoption of the
Louisiana and Oregon rules is incoherent. On the one hand, it asks: “[I]f the Sixth
Amendment calls on judges to assess the functional benefits of jury rules, as the
Apodaca plurality suggested, how can that analysis proceed to ignore the very
functions those rules were adopted to serve?” Ante, at 14, n. 44. But three sentences
later it answers its own question when it observes that “a jurisdiction adopting a
nonunanimous jury rule for benign reasons today would still violate the Sixth
Amendment.” Ibid.

JUSTICE KAVANAUGH’s defense, see ante, at 13-15 (opinion concurring in
part), is essentially the same. After reiterating the history recounted by the majority, he
eventually acknowledges that there are “neutral and legitimate” reasons for allowing
non-unanimous verdicts and that Louisiana may have retained a version of its old rule
for such reasons. He also agrees with the majority that a rule allowing non-unanimous
verdicts would be unconstitutional no matter what the State’s reasons. So what is the
relevance of the original motivations for the Louisiana and Oregon rules? He offers no
explanation. He does opine that allowing such verdicts works to the disadvantage of
African-American defendants, but the effect of various jury decision rules is a complex
question that has been the subject of much social-science research, none of which the
opinion even acknowledges.

9For Oregon, see, e.g., State v. Bowen, 215 Ore. App. 199, 168 P. 3d 1208 (2007),
rev. denied, 345 Ore. 415, 197 P. 3d 1104 (2008), cert. denied, 558 U.S. 815 (2009);
State v. Mayo, 13 Ore. App. 582, 511 P. 2d 456 (1973). For Louisiana, see, e.g., State
v. Hodges, 349 So. 2d 250, 260 (La. 1977), cert. denied, 434 U.S. 1074 (1978); see also
State v. Miller, 2010-718, pp. 42-43 (La. App. 5 Cir. 12/28/11), 83 So. 3d 178, 204, writ
denied, 2012-0282 (La. 5/18/12), 89 So. 3d 119, cert. denied, 568 U.S. 1157 (2013);
State v. McElveen, 2010-0172, pp. 95-96 (La. App. 4 Cir. 9/28/11), 73 So. 3d 1033,
1092, writ denied, 2011-2567 (La. 4/19/12), 85 So. 3d 692, cert. denied, 568 U.S. 1163
(2013).

10See, e.g., Magee v. Louisiana, 585 U.S. ___ (2018); Sims v. Louisiana, 584 U.S.
___ (2018); Baumberger v. Louisiana, 583 U.S. ___ (2017); Jackson v. Louisiana, 572
U.S. 1088 (2014); McElveen v. Louisiana, 568 U.S. 1163 (2013); Miller v. Louisiana,
568 U.S. 1157 (2013); Bowen v. Oregon, 558 U.S. 815 (2009); Lee v. Louisiana, 555
U.S. 823 (2008); McIntyre v. Louisiana, 449 U.S. 871 (1980); Hodges v. Louisiana,
434 U.S. 1074 (1978). On June 7, 1972, shortly after Apodaca was handed down, the
Court denied certiorari in a number of cases asking the Court to recognize a right to
unanimity in state jury trials. Blevins v. Oregon, 406 U.S. 972; Martinka v. Oregon,
406 U.S. 973; Andrews v. Oregon, 406 U.S. 973; Planck v. Oregon, 406 U.S. 973;
Riddell v. Oregon, 406 U.S. 973; Mitchell v. Oregon, 406 U.S. 973; Atkison v. Oregon,
406 U.S. 973; Temple v. Oregon, 406 U.S. 973; Davis v. Oregon, 406 U.S. 974; O’Dell
v. Oregon, 406 U.S. 974; Miller v. Oregon, 406 U.S. 974.

Contrary to the majority opinion, I am not arguing that the denial of certiorari is
precedential. See ante, at 19, n. 56. My point, instead, is that the Court’s pattern of
denying review in cases presenting the question whether unanimity is required in state
trials is evidence that this Court regarded Apodaca as a precedent.

11D. Rudstein, C. Erlinder, & D. Thomas, 3 Criminal Constitutional Law §14.03[3]
(2019); W. LaFave, J. Israel, N. King, & O. Kerr, 6 Criminal Procedure §22.1(e) (2015);
W. Rich, 2 Modern Constitutional Law §30:27 (2011).
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12It is true, of course, that a summary affirmance has less precedential value than a
decision on the merits, see, e.g., Comptroller of Treasury of Md. v. Wynne, 575 U.S.
542, 560-561 (2015) [25 Fla. L. Weekly Fed. S233a], but we have never said the same
about decisions on the merits that were reached without an opinion of the Court.

13What the State appears to have meant is that Justice Powell’s reasoning was not
binding. See Brief for Respondent 47; Tr. of Oral Arg. 37-38.

14See Grutter v. Bollinger, 539 U.S. 306, 321 (2003) [16 Fla. L. Weekly Fed.
S367a] (discussing lower court’s treatment of Justice Powell’s opinion in Regents of
Univ. of Cal. v. Bakke, 438 U.S. 265 (1978)); Planned Parenthood of Southeastern Pa.
v. Casey, 947 F. 2d 682, 694-698 (CA3 1991) (noting that “[t]he binding opinion from
a splintered decision is as authoritative for lower courts as a nine-Justice opinion,” and
concluding based on opinions of Justice O’Connor that the test for the constitutionality
of abortion regulations is undue burden), aff’d in part and rev’d in part, 505 U.S. 833
(1992); Blum v. Witco Chemical Corp., 888 F. 2d 975, 981 (CA3 1989); see also United
States v. Duvall, 705 F. 3d 479, 483, n. 1 (CADC 2013) (Kavanaugh, J., for the court).

15See, e.g., Andres v. United States, 333 U.S. 740, 748 (1948); Thompson v. Utah,
170 U.S. 343, 351 (1898).

16It is also important that the Court as a whole adhere to its “precedent[s] about
precedent.” Alleyne v. United States, 570 U.S. 99, 134 (2013) [24 Fla. L. Weekly Fed.
S310a] (ALITO, J., dissenting). If individual Justices apply different standards for
overruling past decisions, the overall effects of the doctrine will not be neutral.

17Three Justices join the principal opinion in its entirety. Two Justices do not join
Part IV-A, but each of these Justices takes a position not embraced by portions of the
principal opinion that they join. See ante, at 2 (SOTOMAYOR, J., concurring in part)
(disavowing principal opinion’s criticism of Justice White’s Apodaca opinion as
“functionalist”); ante, at 15-17 (KAVANAUGH, J., concurring in part) (opining that
the decision in this case does not apply on collateral review). And JUSTICE THOMAS
would decide the case on entirely different grounds and thus concurs only in the
judgment. See ante, at 1.

18See, e.g., National Federation of Independent Business v. Sebelius, 567 U.S. 519
(2012) [23 Fla. L. Weekly Fed. S480a]; Williams v. Illinois, 567 U.S. 50 (2012) [23 Fla.
L. Weekly Fed. S355a]; J. McIntyre Machinery, Ltd. v. Nicastro, 564 U.S. 873 (2011)
[22 Fla. L. Weekly Fed. S1295a]; McDonald v. Chicago, 561 U.S. 742 (2010) [22 Fla.
L. Weekly Fed. S619a]; Shady Grove Orthopedic Associates, P. A. v. Allstate Ins. Co.,
559 U.S. 393 (2010) [22 Fla. L. Weekly Fed. S196a]; Baze v. Rees, 553 U.S. 35 (2008)
[21 Fla. L. Weekly Fed. S164a]; Crawford v. Marion County Election Bd., 553 U.S.
181 (2008) [21 Fla. L. Weekly Fed. S198a]; Hamdan v. Rumsfeld, 548 U.S. 557 (2006)
[19 Fla. L. Weekly Fed. S452a]; Medtronic, Inc. v. Lohr, 518 U.S. 470 (1996);
Richmond v. J. A. Croson Co., 488 U.S. 469 (1989); Bakke, 438 U.S. 265; Gregg v.
Georgia, 428 U.S. 153 (1976) (joint opinion of Stewart, Powell, and Stevens, JJ.).

19Ante, at 20.
20Ante, at 21.
21Ibid.
22Ibid.
23Ante, at 13.
24See, e.g., Andres, 333 U.S., at 748; Thompson, 170 U.S., at 351.
25Five Justices in Furman found that the Eighth Amendment imposes an evolving

standard of decency, 408 U.S., at 255-257 (Douglas, J., concurring); id., at 265-269
(Brennan, J., concurring); id., at 309-310 (Stewart, J., concurring); id., at 312-314
(White, J., concurring); id., at 316, 322-333 (Marshall, J., concurring), and our
subsequent cases have done the same.

26The majority also notes that the Judiciary Act of 1789 pegged the qualifications
for service on federal juries to those used in the State in which a case was tried, ante, at
15, n. 47, but since all States barred women, see Taylor, 419 U.S., at 536, it is hard to
see how the 1789 Act can provide a ground for distinguishing the common law’s
requirement of unanimity from its insistence that women were not fit to serve.

Jury practice at the time of the founding differed from current practice in other
important respects. Jurors were not selected at random. “[P]ublic officials called
selectmen, supervisors, trustees, or ‘sheriffs of the parish’ exercised what Tocqueville
called ‘very extensive and very arbitrary’ powers in summoning jurors.” Alschuler &
Deiss, A Brief History of the Criminal Jury in the United States, 61 U. Chi. L. Rev. 867,
879-880 (1994). And “American trial judges . . . routinely summarized the evidence for
jurors and often told jurors which witnesses they found most credible, and why.”
Sklansky, Evidentiary Instructions and the Jury as Other, 65 Stan. L. Rev. 407, 454
(2013). Any attempt to identify the aspects of late 18th-century practice that were
incorporated into the Sixth Amendment should take the full picture into account and
provide a principle for the distinction.

27As recently as 2010, prominent advocates urged us to hold that a provision of the
Bill of Rights applies differently to the Federal Government and the States. In
McDonald, 561 U.S. 742, the city of Chicago and some of its amici argued that, despite
our decision in District of Columbia v. Heller, 554 U.S. 570 (2008) [21 Fla. L. Weekly
Fed. S497a], States and cities should be given leeway to regulate the possession of a
firearm in the home for self-defense in accordance with the particular needs and desires
of their citizens. 561 U.S., at 753. Although this argument did not prevail, four Justices,
some now in the majority, appeared to take that view. See id., at 927 (BREYER, J.,
joined by GINSBURG and SOTOMAYOR, JJ., dissenting) (observing that “gun
violence . . . varies as between rural communities and cities” and arguing that States and
cities should be free to adopt rules that meet local needs and preferences); id., at 866
(Stevens, J., dissenting) (“The rights protected against state infringement by the Four-
teenth Amendment’s Due Process Clause need not be identical in shape or scope to the
rights protected against Federal Government infringement by the various provisions

of the Bill of Rights”).
28See Ariz. Const., Art. 2, §30; Ark. Const., Amdt. 21, §1; Cal. Const., Art. I, §14;

Colo. Rev. Stat. §16-5-205 (2019); Conn. Gen. Stat. §54-46 (2017); Haw. Const., Art.
I, §10; Idaho Const., Art. I, §8; Ill. Comp. Stat., ch. 725, §5/111-2(a) (West 2018); Ind.
Code §35-34-1-1(a) (2019); Iowa Ct. Rule 2.5 (2020); Kan. Stat. Ann. §22-3201
(2007); Md. Crim. Proc. Code Ann. §§4-102, 4-103 (2018); Mich. Comp. Laws §767.1
(1979); Mo. Const., Art. I, §17; Mont. Const., Art. II, §20(1); Neb. Rev. Stat. §29-1601
(2016); Nev. Const., Art. I, §8; N. M. Const., Art II, §14; N. D. Rule Crim. Proc. 7(a)
(2018-2019); Okla. Const., Art II, §17; Ore. Const. (amended), Art. VII, §§5(3)-(5); Pa.
Const., Art. I, §10 (providing that “[e]ach of the several courts of common pleas may,
with the approval of the Supreme Court, provide for the initiation of criminal
proceedings therein by information”—a condition that has now been met in all
counties); see also 42 Pa. Cons. Stat. §8931 (2015); S. D. Const., Art. VI, §10; Utah
Const., Art. I, §13; Vt. Rule Crim. Proc. 7(a) (2018); Wash. Rev. Code §10.37.015
(2019); Wis. Stat. §967.05 (2015-2016); Wyo. Stat. Ann. §7-1-106(a) (2019).

29See Ariz. Rev. Stat. Ann. §21-102 (2013); Conn. Gen. Stat. §54-82; Fla. Rule
Crim. Proc. §3.270 (2019); Ind. Code §35-37-1-1(b)(2); Utah Code §78B-1-104
(2019).

30The majority arrives at a different figure based on the number of felony jury trials
in Oregon in 2018, see ante, at 22-23, and n. 68, but it does not take 2019 into account.
And since we do not know how many cases remain on direct appeal, such calculations
are unreliable.

31Under our case law, a State must give retroactive effect to any constitutional
decision that is retroactive under the standard in Teague v. Lane, 489 U.S. 288 (1989),
but it may adopt a broader retroactivity rule. Montgomery v. Louisiana, 577 U.S. ___,
___ (2016) [25 Fla. L. Weekly Fed. S611a]; Danforth v. Minnesota, 552 U.S. 264, 275
(2008) [21 Fla. L. Weekly Fed. S66a].

32Studies show that when a supermajority votes for a verdict near the beginning of
deliberations, a unanimous verdict is usually reached. See generally Devine, Clayton,
Dunford, Seying, & Price, Jury Decision Making: 45 Years of Empirical Research on
Deliberating Groups, 7 Psychology Pub. Pol’y & L. 622, 690-707 (2001).

33The reliance in this case also far exceeds that in Arizona v. Gant, 556 U.S. 332
(2009) [21 Fla. L. Weekly Fed. S781a], where the Court effectively overruled a
decision, New York v. Belton, 453 U.S. 454 (1981), that allowed a police officer to
search the entire passenger compartment of a car if the officer had probable cause to
arrest the driver or a passenger. 556 U.S., at 335. Police departments had trained
officers in reliance on the Belton rule, see Gant, supra, at 358-360 (ALITO, J.,
dissenting), but the burden of retraining cannot compare with conducting a large
number of retrials and potentially releasing defendants who cannot be retried due to
post-trial events.

*        *        *

Environmental protection—Clean Water Act—Discharge of pollu-
tants—Permit—The Clean Water Act forbids “any addition” of any
pollutant from “any point source” to “navigable waters” without the
appropriate Environmental Protection Agency permit—A permit is
required when there is a direct discharge from a point source into
navigable waters or when there is the functional equivalent of a direct
discharge—Statutory provisions require a permit if the addition of the
pollutants through groundwater is the functional equivalent of a direct
discharge from the point source into navigable waters

COUNTY OF MAUI, HAWAII, Petitioner v. HAWAII WILDLIFE FUND, et al. U.S.
Supreme Court. Case No. 18-260. Argued November 6, 2019—Decided April 23,
2020. On Writ of Certiorari to the U.S. Court of Appeals for the Ninth Circuit.

Syllabus
The Clean Water Act forbids “any addition” of any pollutant from “any point source”

to “navigable waters” without an appropriate permit from the Environmental
Protection Agency (EPA). §§ 301(a), 502(12), 86 Stat. 844, 886. The Act defines
“pollutant” broadly, §502(6); defines a “point source” as “ ‘any discernible,
confined and discrete conveyance . . . from which pollutants are or may be
discharged,’ ” including, e.g., any “ ‘container,’ ” “ ‘pipe, ditch, channel, tunnel,
conduit,’ ” or “ ‘well,’ ” §502(14); and defines the term “discharge of a pollutant”
as “ ‘any addition of any pollutant to navigable waters [including navigable
streams, rivers, the ocean, or coastal waters] from any point source,’ ” §502(12). It
then uses those terms in making “unlawful” “ ‘the discharge of any pollutant by any
person’ ” without an appropriate permit. §301.

Petitioner County of Maui’s wastewater reclamation facility collects sewage
from the surrounding area, partially treats it, and each day pumps around 4 million
gallons of treated water into the ground through four wells. This effluent then
travels about a half mile, through groundwater, to the Pacific Ocean. Respondent
environmental groups brought a citizens’ Clean Water Act suit, alleging that Maui
was “discharg[ing]” a “pollutant” to “navigable waters” without the required
permit. The District Court found that the discharge from Maui’s wells into the
nearby groundwater was “functionally one into navigable water,” 24 F. Supp. 3d
980, 998, and granted summary judgment to the environmental groups. The Ninth
Circuit affirmed, stating that a permit is required when “pollutants are fairly
traceable from the point source to a navigable water.” 886 F. 3d 737, 749.
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Held: The statutory provisions at issue require a permit when there is a direct discharge
from a point source into navigable waters or when there is the functional equivalent
of a direct discharge. Pp. 4-18.

(a) Statutory context limits the reach of the phrase “from any point source” to
a range of circumstances narrower than that which the Ninth Circuit’s “fairly
traceable” interpretation suggests. At the same time, it is significantly broader than
the total exclusion of all discharges through groundwater, as urged by Maui and by
the Solicitor General as amicus curiae. Pp. 4-5.

(b) The Ninth Circuit’s “fairly traceable” limitation could allow EPA to assert
permitting authority over the release of pollutants that reach navigable waters many
years after their release. But Congress did not intend to provide EPA with such
broad authority. First, to interpret “from” so broadly might require a permit in
unexpected circumstances, such as, e.g., the 100-year migration of pollutants
through 250 miles of groundwater to a river. Second, the statute’s structure
indicates that, as to groundwater pollution and nonpoint source pollution, Congress
left substantial responsibility and autonomy to the States and did not give EPA
authority that could seriously interfere with this state responsibility. Third, the
Act’s legislative history strongly supports the conclusion that the permitting
provision does not extend so far. Finally, longstanding regulatory practice shows
that EPA has successfully applied the permitting provision to pollution discharges
from point sources that reached navigable waters through groundwater using a
narrower interpretation than that of the Ninth Circuit. Pp. 5-10.

(c) Maui, the Government, and the two dissents argue for interpretations that,
in light of the statute’s language, structure, and purposes, are also too extreme. Pp.
10-15.

(1) Maui and the Solicitor General argue that the statute’s permitting
requirement does not apply if a pollutant, having emerged from a “point source,”
must travel through any amount of groundwater before reaching navigable waters.
That narrow interpretation would risk serious interference with EPA’s ability to
regulate point source discharges, and Congress would not have intended to create
such a large and obvious loophole in one of the Clean Water Act’s key regulatory
innovations. P. 10.

(2) Reading “from” in the phrase “from any point source” together with
“conveyance” in the point source definition “any . . . conveyance,” Maui argues
that the meaning of “from any point source” is not about where the pollution
originated, but about how it got there. Thus, Maui claims, a permit is required only
if a point source ultimately delivers the pollutant to navigable waters. By contrast,
if a pollutant travels through groundwater, then the groundwater is the conveyance
and no permit is required. But Maui’s definition of “from” as connoting a means
does not fit in context. Coupling “from” with “to” is strong evidence that Congress
was referring to a destination (“navigable waters”) and an origin (“any point
source”). That Maui’s reading would create a serious loophole in the permitting
regime also indicates that it is unreasonable. Pp. 10-11.

(3) The Solicitor General argues that the proper interpretation of the statute
is the one reflected in EPA’s recent Interpretive Statement, namely, that “all
releases of pollutants to groundwater” are excluded from the scope of the
permitting program, “even where pollutants are conveyed to jurisdictional surface
waters via groundwater.” 84 Fed. Reg. 16810, 16811. That reading, which would
open a loophole allowing easy evasion of the statutory provision’s basic purposes,
is neither persuasive nor reasonable. EPA is correct that Congress did not require
a permit for all discharges to groundwater, and it did authorize study and funding
related to groundwater pollution. But the most that the study and funding
provisions show is that Congress thought that the problem of pollution in
groundwater would primarily be addressed by the States or perhaps by other
federal statutes. EPA’s new interpretation is also difficult to reconcile with the
statute’s reference to “any addition” of a pollutant to navigable waters; with the
statute’s inclusion of “wells” in the “point source” definition, since wells would
ordinarily discharge pollutants through groundwater; and with statutory provisions
that allow EPA to delegate its permitting authority to a State only if the State, inter
alia, provides “ ‘adequate authority’ ” to “ ‘control the disposal of pollutants into
wells,’ ” §402(b). Pp. 11-13.

(4) Perhaps, as the dissents suggest, the statute’s language could be narrowed
by reading the statute to refer only to the pollutant’s immediate origin, but there is
no linguistic basis for this limitation. Pp. 13-15.

(d) The statute’s words reflect Congress’ basic aim to provide federal regulation
of identifiable sources of pollutants entering navigable waters without undermining
the States’ longstanding regulatory authority over land and groundwater. The
reading of the statute that best captures Congress’ meaning, reflected in the
statute’s words, structure, and purposes, is that a permit is required when there is a
discharge from a point source directly into navigable waters or when there is the
functional equivalent of a direct discharge. Many factors may be relevant to
determining whether a particular discharge is the functional equivalent of one
directly into navigable waters. Time and distance will be the most important factors
in most cases, but other relevant factors may include, e.g., the nature of the material
through which the pollutant travels and the extent to which the pollutant is diluted
or chemically changed as it travels. Courts will provide additional guidance
through decisions in individual cases. The underlying statutory objectives can also
provide guidance, and EPA can provide administrative guidance. Although this
interpretation does not present as clear a line as the other interpretations proffered,
the EPA has applied the permitting provision to some discharges through ground-

water for over 30 years, with no evidence of inadministrability or an unmanageable
expansion in the statute’s scope. Pp. 15-18.

886 F. 3d 737, vacated and remanded.

BREYER, J., delivered the opinion of the Court, in which ROBERTS, C. J., and
GINSBURG, SOTOMAYOR, KAGAN, and KAVANAUGH, JJ., joined.
KAVANAUGH, J., filed a concurring opinion. THOMAS, J., filed a dissenting
opinion, in which GORSUCH, J., joined. ALITO, J., filed a dissenting opinion.

))))))))))))))))))
JUSTICE BREYER delivered the opinion of the Court.
The Clean Water Act forbids the “addition” of any pollutant from

a “point source” to “navigable waters” without the appropriate permit
from the Environmental Protection Agency (EPA). Federal Water
Pollution Control Act, §§301(a), 502(12)(A), as amended by the
Federal Water Pollution Control Act Amendments of 1972 (Clean
Water Act) §2, 86 Stat. 844, 886, 33 U.S.C. §§1311(a), 1362(12)(A).
The question presented here is whether the Act “requires a permit
when pollutants originate from a point source but are conveyed to
navigable waters by a nonpoint source,” here, “groundwater.” Pet. for
Cert. i. Suppose, for example, that a sewage treatment plant discharges
polluted water into the ground where it mixes with groundwater,
which, in turn, flows into a navigable river, or perhaps the ocean. Must
the plant’s owner seek an EPA permit before emitting the pollutant?
We conclude that the statutory provisions at issue require a permit if
the addition of the pollutants through groundwater is the functional
equivalent of a direct discharge from the point source into navigable
waters.

I

A
Congress’ purpose as reflected in the language of the Clean Water

Act is to “ ‘restore and maintain the . . . integrity of the Nation’s
waters,” §101(a), 86 Stat. 816. Prior to the Act, Federal and State
Governments regulated water pollution in large part by setting water
quality standards. See EPA v. California ex rel. State Water Resources
Control Bd., 426 U.S. 200, 202-203 (1976). The Act restructures
federal regulation by insisting that a person wishing to discharge any
pollution into navigable waters first obtain EPA’s permission to do so.
See id., at 203-205; Milwaukee v. Illinois, 451 U.S. 304, 310-311
(1981).

The Act’s provisions use specific definitional language to achieve
this result. First, the Act defines “pollutant’ broadly, including in its
definition, for example, any solid waste, incinerator residue, “ ‘heat,’ ”
“ ‘discarded equipment,’ ” or sand (among many other things).
§502(6), 86 Stat. 886. Second, the Act defines a “point source” as
“ ‘any discernible, confined and discrete conveyance . . . from which
pollutants are or may be discharged,’ ” including, for example, any
“ ‘container,’ ” “ ‘pipe, ditch, channel, tunnel, conduit,’ ” or “ ‘well.’ ”
§502(14), id., at 887. Third, it defines the term “discharge of a
pollutant’ as “ ‘any addition of any pollutant to navigable waters
[including navigable streams, rivers, the ocean, or coastal waters]
from any point source.’ ” §502(12), id., at 886.

The Act then sets forth a statutory provision that, using these terms,
broadly states that (with certain exceptions) “ ‘the discharge of any
pollutant by any person” without an appropriate permit “ ‘shall be
unlawful.’ ” §301, id., at 844. The question here, as we have said, is
whether, or how, this statutory language applies to a pollutant that
reaches navigable waters only after it leaves a “point source” and then
travels through groundwater before reaching navigable waters. In
such an instance, has there been a “discharge of a pollutant,” that is,
has there been “any addition of any pollutant to navigable waters from
any point source?”

B
The petitioner, the County of Maui, operates a wastewater

reclamation facility on the island of Maui, Hawaii. The facility
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collects sewage from the surrounding area, partially treats it, and
pumps the treated water through four wells hundreds of feet under-
ground. This effluent, amounting to about 4 million gallons each day,
then travels a further half mile or so, through groundwater, to the
ocean.

In 2012, several environmental groups, the respondents here,
brought this citizens’ Clean Water Act lawsuit against Maui. See
§505(a), id., at 888. They claimed that Maui was “discharg[ing]” a
“pollutant” to “navigable waters,” namely, the Pacific Ocean, without
the permit required by the Clean Water Act. The District Court,
relying in part upon a detailed study of the discharges, found that a
considerable amount of effluent from the wells ended up in the ocean
(a navigable water). It wrote that, because the “path to the ocean is
clearly ascertainable,” the discharge from Maui’s wells into the
nearby groundwater was “functionally one into navigable water.” 24
F. Supp. 3d 980, 998 (Haw. 2014). And it granted summary judgment
in favor of the environmental groups. See id., at 1005.

The Ninth Circuit affirmed the District Court, but it described the
relevant statutory standard somewhat differently. The appeals court
wrote that a permit is required when “the pollutants are fairly trace-
able from the point source to a navigable water such that the discharge
is the functional equivalent of a discharge into the navigable water.”
886 F. 3d 737, 749 (2018) (emphasis added). The court left “for
another day the task of determining when, if ever, the connection
between a point source and a navigable water is too tenuous to support
liability . . . .” Ibid.

Maui petitioned for certiorari. In light of the differences in the
standards adopted by the different Courts of Appeals, we granted the
petition. Compare, e.g., 886 F. 3d, at 749 (“fairly traceable”), with
Upstate Forever v. Kinder Morgan Energy Partners, L. P., 887 F. 3d
637, 651 (CA4 2018) (“direct hydrological connection”), and
Kentucky Waterways Alliance v. Kentucky Util. Co., 905 F. 3d 925,
932-938 (CA6 2018) (discharges through groundwater are excluded
from the Act’s permitting requirements).

II
The linguistic question here concerns the statutory word “from.”

Is pollution that reaches navigable waters only through groundwater
pollution that is “from” a point source, as the statute uses the word?
The word “from” is broad in scope, but context often imposes
limitations. “Finland,” for example, is often not the right kind of
answer to the question, “Where have you come from?” even if long
ago you were born there.

The parties here disagree dramatically about the scope of the word
“from” in the present context. The environmental groups, the
respondents, basically adopt the Ninth Circuit’s view—that the
permitting requirement applies so long as the pollutant is “fairly
traceable” to a point source even if it traveled long and far (through
groundwater) before it reached navigable waters. They add that the
release from the point source must be “a proximate cause of the
addition of pollutants to navigable waters.” Brief for Respondents 20.

Maui, on the other hand, argues that the statute creates a “bright-
line test.” Brief for Petitioner 27-28. A point source or series of point
sources must be “the means of delivering pollutants to navigable
waters.” Id., at 28. They add that, if “at least one nonpoint source (e.g.,
unconfined rainwater runoff or groundwater)” lies “between the point
source and the navigable water,” then the permit requirement “does
not apply.” Id., at 54. A pollutant is “from” a point source only if a
point source is the last “conveyance” that conducted the pollutant to
navigable waters.

The Solicitor General, as amicus curiae, supports Maui, at least in
respect to groundwater. Reiterating the position taken in a recent EPA
“Interpretive Statement,” see 84 Fed. Reg. 16810 (2019), he argues

that, given the Act’s structure and history, “a release of pollutants to
groundwater is not subject to” the Act’s permitting requirement “even
if the pollutants subsequently migrate to jurisdictional surface
waters,” such as the ocean. Brief for United States as Amicus Curiae
12 (capitalization omitted).

We agree that statutory context limits the reach of the statutory
phrase “from any point source” to a range of circumstances narrower
than that which the Ninth Circuit’s interpretation suggests. At the
same time, it is significantly broader than the total exclusion of all
discharges through groundwater described by Maui and the Solicitor
General.

III
Virtually all water, polluted or not, eventually makes its way to

navigable water. This is just as true for groundwater. See generally 2
Van Nostrand’s Scientific Encyclopedia 2600 (10th ed. 2008)
(defining “Hydrology”). Given the power of modern science, the
Ninth Circuit’s limitation, “fairly traceable,” may well allow EPA to
assert permitting authority over the release of pollutants that reach
navigable waters many years after their release (say, from a well or
pipe or compost heap) and in highly diluted forms. See, e.g., Brief for
Aquatic Scientists et al. as Amici Curiae 13-28.

The respondents suggest that the standard can be narrowed by
adding a “proximate cause” requirement. That is, to fall within the
permitting provision, the discharge from a point source must
“proximately cause” the pollutants’ eventual addition to navigable
waters. But the term “proximate cause” derives from general tort law,
and it takes on its specific content based primarily on “policy”
considerations. See CSX Transp., Inc. v. McBride, 564 U.S. 685, 701
(2011) [22 Fla. L. Weekly Fed. S1197a] (plurality opinion). In the
context of water pollution, we do not see how it significantly narrows
the statute beyond the words “fairly traceable” themselves.

Our view is that Congress did not intend the point source-permit-
ting requirement to provide EPA with such broad authority as the
Ninth Circuit’s narrow focus on traceability would allow. First, to
interpret the word “from” in this literal way would require a permit in
surprising, even bizarre, circumstances, such as for pollutants carried
to navigable waters on a bird’s feathers, or, to mention more mundane
instances, the 100-year migration of pollutants through 250 miles of
groundwater to a river.

Second, and perhaps most important, the structure of the statute
indicates that, as to groundwater pollution and non-point source
pollution, Congress intended to leave substantial responsibility and
autonomy to the States. See, e.g., §101(b), 86 Stat. 816 (stating
Congress’ purpose in this regard). Much water pollution does not
come from a readily identifiable source. See 3 Van Nostrand’s
Scientific Encyclopedia, at 5801 (defining “Water Pollution”).
Rainwater, for example, can carry pollutants (say, as might otherwise
collect on a roadway); it can pollute groundwater, and pollution
collected by unchanneled rainwater runoff is not ordinarily considered
point source pollution. Over many decades, and with federal encour-
agement, the States have developed methods of regulating nonpoint
source pollution through water quality standards, and otherwise. See,
e.g., Nonpoint Source Program, Annual Report (California) 6 (2016-
2017) (discussing state timberland management programs to address
addition of sediment-pollutants to navigable waters); id., at 10-11
(discussing regulations of vineyards to control water pollution); id. at
17-19 (discussing livestock grazing management, including utiliza-
tion ratios and time restrictions); Nonpoint Source Management Pro-
gram, Annual Report (Maine) 8-10 (2018) (discussing installation of
livestock fencing and planting of vegetation to reduce nonpoint source
pollution); Oklahoma’s Nonpoint Source Management Program,
Annual Report 5, 14 (2017) (discussing program to encourage
voluntary no-till farming to reduce sediment pollution).
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The Act envisions EPA’s role in managing nonpoint source
pollution and groundwater pollution as limited to studying the issue,
sharing information with and collecting information from the States,
and issuing monetary grants. See §§105, 208, 86 Stat. 825, 839; see
also Water Quality Act of 1987, §316, 101 Stat. 52 (establishing
Nonpoint Source Management Programs). Although the Act grants
EPA specific authority to regulate certain point source pollution (it
can also delegate some of this authority to the States acting under EPA
supervision, see §402(b), 86 Stat. 880), these permitting provisions
refer to “point sources” and “navigable waters,” and say nothing at all
about nonpoint source regulation or groundwater regulation. We must
doubt that Congress intended to give EPA the authority to apply the
word “from” in a way that could interfere as seriously with States’
traditional regulatory authority—authority the Act preserves and
promotes—as the Ninth Circuit’s “fairly traceable” test would.

Third, those who look to legislative history to help interpret a
statute will find that this Act’s history strongly supports our conclu-
sion that the permitting provision does not extend so far. Fifty years
ago, when Congress was considering the bills that became the Clean
Water Act, William Ruckelshaus, the first EPA Administrator, asked
Congress to grant EPA authority over “ground waters” to “assure that
we have control over the water table . . . so we can . . . maintai[n] a
control over all the sources of pollution, be they discharged directly
into any stream or through the ground water table.” Water Pollution
Control Legislation—1971 (Proposed Amendments to Existing
Legislation): Hearings before the House Committee on Public Works,
92d Cong., 1st Sess., 230 (1971). Representative Les Aspin similarly
pointed out that there were “conspicuou[s]” references to groundwater
in all sections of the bill except the permitting section at issue here.
Water Pollution Control Legislation—1971: Hearings before the
House Committee on Public Works on H. R. 11896 and H. R. 11895,
92d Cong., 1st Sess., 727 (1972). The Senate Committee on Public
Works “recognize[d] the essential link between ground and surface
waters.” S. Rep. No. 92-414, p. 73 (1971).

But Congress did not accept these requests for general EPA
authority over groundwater. It rejected Representative Aspin’s
amendment that would have extended the permitting provision to
groundwater. Instead, Congress provided a set of more specific
groundwater-related measures such as those requiring States to
maintain “affirmative controls over the injection or placement in
wells” of “any pollutants that may affect ground water.” Ibid. These
specific state-related programs were, in the words of the Senate Public
Works Committee, “designed to protect ground waters and eliminate
the use of deep well disposal as an uncontrolled alternative to toxic
and pollution control.” Ibid. The upshot is that Congress was fully
aware of the need to address groundwater pollution, but it satisfied
that need through a variety of state-specific controls. Congress left
general groundwater regulatory authority to the States; its failure to
include groundwater in the general EPA permitting provision was
deliberate.

Finally, longstanding regulatory practice undermines the Ninth
Circuit’s broad interpretation of the statute. EPA itself for many years
has applied the permitting provision to pollution discharges from
point sources that reached navigable waters only after traveling
through groundwater. See, e.g., United States Steel Corp. v. Train,
556 F. 2d 822, 832 (CA7 1977) (permit for “deep waste-injection
well” on the shore of navigable waters). But, in doing so, EPA fol-
lowed a narrower interpretation than that of the Ninth Circuit. See,
e.g., In re Bethlehem Steel Corp., 2 E. A. D. 715, 718 (EAB 1989)
(Act’s permitting requirement applies only to injection wells “that
inject into ground water with a physically and temporally direct
hydrologic connection to surface water”). EPA has opposed applying
the Act’s permitting requirements to discharges that reach groundwa-

ter only after lengthy periods. See McClellan Ecological Seepage
Situation (MESS) v. Cheney, 763 F. Supp. 431, 437 (ED Cal. 1989)
(United States argued that permitting provisions do not apply when it
would take “literally dozens, and perhaps hundreds, of years for any
pollutants” to reach navigable waters); Greater Yellowstone Coalition
v. Larson, 641 F. Supp. 2d 1120, 1139 (Idaho 2009) (same in respect
to instances where it would take “between 60 and 420 years” for
pollutants to travel “one to four miles” through groundwater before
reaching navigable waters). Indeed, in this very case (prior to its recent
Interpretive Statement, see infra, at 12-13), EPA asked the Ninth
Circuit to apply a more limited “direct hydrological connection” test.
See Brief for United States as Amicus Curiae in No. 15-17447 (CA9),
pp. 13-20. The Ninth Circuit did not accept this suggestion.

We do not defer here to EPA’s interpretation of the statute
embodied in this practice. Indeed, EPA itself has changed its mind
about the meaning of the statutory provision. See infra, at 12-14. But
this history, by showing that a comparatively narrow view of the
statute is administratively workable, offers some additional support
for the view that Congress did not intend as broad a delegation of regu-
latory authority as the Ninth Circuit test would allow.

As we have said, the specific meaning of the word “from” neces-
sarily draws its meaning from context. The apparent breadth of the
Ninth Circuit’s “fairly traceable” approach is inconsistent with the
context we have just described.

IV

A
Maui and the Solicitor General argue that the statute’s permitting

requirement does not apply if a pollutant, having emerged from a
“point source,” must travel through any amount of groundwater
before reaching navigable waters. That interpretation is too narrow,
for it would risk serious interference with EPA’s ability to regulate
ordinary point source discharges.

Consider a pipe that spews pollution directly into coastal waters.
There is an “addition of” a “pollutant to navigable waters from [a]
point source.” Hence, a permit is required. But Maui and the Govern-
ment read the permitting requirement not to apply if there is any
amount of groundwater between the end of the pipe and the edge of
the navigable water. See Tr. of Oral Arg. 5-6, 24-25. If that is the
correct interpretation of the statute, then why could not the pipe’s
owner, seeking to avoid the permit requirement, simply move the pipe
back, perhaps only a few yards, so that the pollution must travel
through at least some groundwater before reaching the sea? Cf. Brief
for State of Maryland et al. as Amici Curiae 9, n. 4. We do not see how
Congress could have intended to create such a large and obvious loop-
hole in one of the key regulatory innovations of the Clean Water Act.
Cf. California ex rel. State Water Resources Control Bd., 426 U.S., at
202-204 (basic purpose of Clean Water Act is to regulate pollution at
its source); The Emily, 9 Wheat. 381, 390 (1824) (rejecting an
interpretation that would facilitate “evasion of the law”).

B
Maui argues that the statute’s language requires its reading. That

language requires a permit for a “discharge.” A “discharge” is “any
addition” of a pollutant to navigable waters “from any point source.”
And a “point source” is “any discernible, confined and discrete
conveyance” (such as a pipe, ditch, well, etc.). Reading “from” and
“conveyance” together, Maui argues that the statutory meaning of
“from any point source” is not about where the pollution originated,
but about how it got there. Under what Maui calls the means-of-
delivery test, a permit is required only if a point source itself ultimately
delivers the pollutant to navigable waters. Under this view, if the
pollutant must travel through groundwater to reach navigable waters,
then it is the groundwater, not the pipe, that is the conveyance.
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Congress sometimes adopts less common meanings of common
words, but this esoteric definition of “from,” as connoting a means,
does not remotely fit in this context. The statute couples the word
“from” with the word “to”—strong evidence that Congress was
referring to a destination (“navigable waters”) and an origin (“any
point source”). Further underscoring that Congress intended this every
day meaning is that the object of “from” is a “point source”—a source,
again, connoting an origin. That Maui’s proffered interpretation
would also create a serious loophole in the permitting regime also
indicates it is an unreasonable one.

C
The Solicitor General agrees that, as a general matter, the permit-

ting requirement applies to at least some additions of pollutants to
navigable waters that come indirectly from point sources. See Brief
for United States as Amicus Curiae 33-35. But the Solicitor General
argues that the proper interpretation of the statute is the one reflected
in EPA’s recent Interpretive Statement. After receiving more than
50,000 comments from the public, and after the Ninth Circuit released
its opinion in this case, EPA wrote that “the best, if not the only,
reading” of the statutory provisions is that “all releases of pollutants
to groundwater” are excluded from the scope of the permitting
program, “even where pollutants are conveyed to jurisdictional
surface waters via groundwater.” 84 Fed. Reg. 16810, 16811.

Neither the Solicitor General nor any party has asked us to give
what the Court has referred to as Chevron deference to EPA’s
interpretation of the statute. See Chevron U.S.A. Inc. v. Natural
Resources Defense Council, Inc., 467 U.S. 837, 844 (1984). Even so,
we often pay particular attention to an agency’s views in light of the
agency’s expertise in a given area, its knowledge gained through
practical experience, and its familiarity with the interpretive demands
of administrative need. See United States v. Mead Corp., 533 U.S.
218, 234-235 (2001) [14 Fla. L. Weekly Fed. S372a]; Skidmore v.
Swift & Co., 323 U.S. 134, 139-140 (1944). But here, as we have
explained, to follow EPA’s reading would open a loophole allowing
easy evasion of the statutory provision’s basic purposes. Such an
interpretation is neither persuasive nor reasonable.

EPA correctly points out that Congress did not require a permit for
all discharges to groundwater; rather, Congress authorized study and
funding related to groundwater pollution. See Brief for United States
as Amicus Curiae 15-19. But there is quite a gap between “not all” and
“none.” The statutory text itself alludes to no exception for discharges
through groundwater. These separate provisions for study and funding
that EPA points to would be a “surprisingly indirect route” to convey
“an important and easily expressed message”—that the permit
requirement simply does not apply if the pollutants travel through
groundwater. Landgraf v. USI Film Products, 511 U.S. 244, 262
(1994). In truth, the most these provisions show is that Congress
thought that the problem of groundwater pollution, as distinct from
navigable water pollution, would primarily be addressed by the States
or perhaps by other federal statutes.

EPA’s new interpretation is also difficult to reconcile with the
statute’s reference to “any addition” of a pollutant to navigable waters.
Cf. Milwaukee, 451 U.S., at 318 (“Every point source discharge is
prohibited unless covered by a permit” (footnote omitted)). It is
difficult to reconcile EPA’s interpretation with the statute’s inclusion
of “wells” in the definition of “point source,” for wells most ordinarily
would discharge pollutants through groundwater. And it is difficult to
reconcile EPA’s interpretation with the statutory provisions that allow
EPA to delegate its permitting authority to a State only if the State
(among other things) provides “ ‘adequate authority’ ” to “ ‘control
the disposal of pollutants into wells.’ ” §402(b), 86 Stat. 881. What
need would there be for such a proviso if the federal permitting

program the State replaces did not include such discharges (from wells
through groundwater) in the first place?

In short, EPA’s oblique argument about the statute’s references to
groundwater cannot overcome the statute’s structure, its purposes, or
the text of the provisions that actually govern.

D
Perhaps, as the two dissents suggest, the language could be

narrowed to similar effect by reading the statute to refer only to the
pollutant’s immediate origin. See post, at 2-3 (opinion of THOMAS,
J.); post, at 8 (opinion of ALITO, J.). But there is no linguistic basis
here to so limit the statute in that way. Again, whether that is the
correct reading turns on context. JUSTICE THOMAS insists that in
the case of a discharge through groundwater, the pollutants are added
“from the groundwater.” Post, at 2. Indeed, but that does not mean
they are not also “from the point source.” Ibid. When John comes to
the hotel, John might have come from the train station, from Balti-
more, from Europe, from any two of those three places, or from all
three. A sign that asks all persons who arrive from Baltimore to speak
to the desk clerk includes those who took a taxi from the train station.
There is nothing unnatural about such a construction. As the plurality
correctly noted in Rapanos v. United States, 547 U.S. 715 (2006) [19
Fla. L. Weekly Fed. S275a], the statute here does not say “directly”
from or “immediately” from. Id., at 743 (opinion of Scalia, J.). Indeed,
the expansive language of the provision—any addition from any point
source—strongly suggests its scope is not so limited.

JUSTICE ALITO appears to believe that there are only two
possible ways to read “from”: as referring either to the immediate
source, or else to the original source. Post, at 5, 8. Because he agrees
that the statute cannot reasonably be read always to reach the original
source, he concludes the statute must refer only to the immediate
origin. But as the foregoing example illustrates, context may indicate
that “from” includes an intermediate stop—Baltimore, not Europe or
the train station.

JUSTICE THOMAS relies on the word “addition,” but we fail to
see how that word limits the statute to discharges directly to navigable
waters. Ordinary language abounds in counter examples: A recipe
might instruct to “add the drippings from the meat to the gravy”; that
instruction does not become incomprehensible, or even peculiar,
simply because the drippings will have first collected in a pan or on a
cutting board. And while it would be an unusual phrasing (as statutory
phrasings often are), we do not see how the recipe’s meaning would
transform if it instead said to “add the drippings to the gravy from the
meat.” To take another example: If Timmy is told to “add water to the
bath from the well” he will know just what it means—even though he
will have to use a bucket to complete the task.

And although JUSTICE THOMAS resists the inevitable im-
plications of his reading of the statute, post, at 5-6, that reading would
create the same loopholes as those offered by the petitioner and the
Government, and more. It would necessarily exclude a pipe that drains
onto the beach next to navigable waters, even if the pollutants then
flow to those waters. It also seems to exclude a pipe that hangs out
over the water and adds pollutants to the air, through which the
pollutants fall to navigable waters. The absurdity of such an interpreta-
tion is obvious enough.

We therefore reject this reading as well: Like Maui’s and the
Government’s, it is inconsistent with the statutory text and simulta-
neously creates a massive loophole in the permitting scheme that
Congress established.

E
For the reasons set forth in Part III and in this Part, we conclude

that, in light of the statute’s language, structure, and purposes, the
interpretations offered by the parties, the Government, and the
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dissents are too extreme.

V
Over the years, courts and EPA have tried to find general language

that will reflect a middle ground between these extremes. The statute’s
words reflect Congress’ basic aim to provide federal regulation of
identifiable sources of pollutants entering navigable waters without
undermining the States’ longstanding regulatory authority over land
and groundwater. We hold that the statute requires a permit when
there is a direct discharge from a point source into navigable waters or
when there is the functional equivalent of a direct discharge. We think
this phrase best captures, in broad terms, those circumstances in which
Congress intended to require a federal permit. That is, an addition falls
within the statutory requirement that it be “from any point source”
when a point source directly deposits pollutants into navigable waters,
or when the discharge reaches the same result through roughly similar
means.

Time and distance are obviously important. Where a pipe ends a
few feet from navigable waters and the pipe emits pollutants that
travel those few feet through groundwater (or over the beach), the
permitting requirement clearly applies. If the pipe ends 50 miles from
navigable waters and the pipe emits pollutants that travel with
groundwater, mix with much other material, and end up in navigable
waters only many years later, the permitting requirements likely do
not apply.

The object in a given scenario will be to advance, in a manner
consistent with the statute’s language, the statutory purposes that
Congress sought to achieve. As we have said (repeatedly), the word
“from” seeks a “point source” origin, and context imposes natural
limits as to when a point source can properly be considered the origin
of pollution that travels through groundwater. That context includes
the need, reflected in the statute, to preserve state regulation of
groundwater and other nonpoint sources of pollution. Whether
pollutants that arrive at navigable waters after traveling through
groundwater are “from” a point source depends upon how similar to
(or different from) the particular discharge is to a direct discharge.

The difficulty with this approach, we recognize, is that it does not,
on its own, clearly explain how to deal with middle instances. But
there are too many potentially relevant factors applicable to factually
different cases for this Court now to use more specific language.
Consider, for example, just some of the factors that may prove
relevant (depending upon the circumstances of a particular case): (1)
transit time, (2) distance traveled, (3) the nature of the material
through which the pollutant travels, (4) the extent to which the
pollutant is diluted or chemically changed as it travels, (5) the amount
of pollutant entering the navigable waters relative to the amount of the
pollutant that leaves the point source, (6) the manner by or area in
which the pollutant enters the navigable waters, (7) the degree to
which the pollution (at that point) has maintained its specific identity.
Time and distance will be the most important factors in most cases, but
not necessarily every case.

At the same time, courts can provide guidance through decisions
in individual cases. The Circuits have tried to do so, often using
general language somewhat similar to the language we have used.
And the traditional common-law method, making decisions that
provide examples that in turn lead to ever more refined principles, is
sometimes useful, even in an era of statutes.

The underlying statutory objectives also provide guidance.
Decisions should not create serious risks either of undermining state
regulation of groundwater or of creating loopholes that undermine the
statute’s basic federal regulatory objectives.

EPA, too, can provide administrative guidance (within statutory
boundaries) in numerous ways, including through, for example, grants
of individual permits, promulgation of general permits, or the

development of general rules. Indeed, over the years, EPA and the
States have often considered the Act’s application to discharges
through groundwater.

Both Maui and the Government object that to subject discharges to
navigable waters through groundwater to the statute’s permitting
requirements, as our interpretation will sometimes do, would vastly
expand the scope of the statute, perhaps requiring permits for each of
the 650,000 wells like petitioner’s or for each of the over 20 million
septic systems used in many Americans’ homes. Brief for Petitioner
44-48; Brief for United States as Amicus Curiae 24-25. Cf. Utility Air
Regulatory Group v. EPA, 573 U.S. 302, 324 (2014) [24 Fla. L.
Weekly Fed. S881a].

But EPA has applied the permitting provision to some (but not to
all) discharges through groundwater for over 30 years. See supra, at
8-9. In that time we have seen no evidence of unmanageable expan-
sion. EPA and the States also have tools to mitigate those harms,
should they arise, by (for example) developing general permits for
recurring situations or by issuing permits based on best practices
where appropriate. See, e.g., 40 CFR §122.44(k) (2019). Judges, too,
can mitigate any hardship or injustice when they apply the statute’s
penalty provision. That provision vests courts with broad discretion
to set a penalty that takes account of many factors, including “any
good-faith efforts to comply” with the Act, the “seriousness of the
violation,” the “economic impact of the penalty on the violator,” and
“such other matters as justice may require.” See 33 U.S.C. §1319(d).
We expect that district judges will exercise their discretion mindful,
as we are, of the complexities inherent to the context of indirect
discharges through groundwater, so as to calibrate the Act’s penalties
when, for example, a party could reasonably have thought that a per-
mit was not required.

In sum, we recognize that a more absolute position, such as the
means-of-delivery test or that of the Government or that of the Ninth
Circuit, may be easier to administer. But, as we have said, those
positions have consequences that are inconsistent with major
congressional objectives, as revealed by the statute’s language,
structure, and purposes. We consequently understand the permitting
requirement, §301, as applicable to a discharge (from a point source)
of pollutants that reach navigable waters after traveling through
groundwater if that discharge is the functional equivalent of a direct
discharge from the point source into navigable waters.

VI
Because the Ninth Circuit applied a different standard, we vacate

its judgment and remand the case for further proceedings consistent
with this opinion.

It is so ordered.
))))))))))))))))))

JUSTICE KAVANAUGH, concurring.
I join the Court’s opinion in full. I write separately to emphasize

three points.
First, the Court’s interpretation of the Clean Water Act regarding

pollution “from” point sources adheres to the interpretation set forth
in Justice Scalia’s plurality opinion in Rapanos v. United States, 547
U.S. 715 (2006) [19 Fla. L. Weekly Fed. S275a]. The Clean Water Act
requires a permit for “any addition of any pollutant to navigable
waters from any point source.” 33 U.S.C. §1362(12)(A); see
§§1311(a), 1342(a). The key word is “from.” The question in this case
is whether the County of Maui needs a permit for its Lahaina
Wastewater Reclamation Facility. No one disputes that pollutants
originated at Maui’s wastewater facility (a point source), and no one
disputes that the pollutants ended up in the Pacific Ocean (a navigable
water). Maui contends, however, that it does not need a permit. Maui
says that the pollutants did not come “from” the Lahaina facility
because the pollutants traveled through groundwater before reaching
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the ocean.
Justice Scalia’s plurality opinion in Rapanos explained why Maui’s

interpretation of the Clean Water Act is incorrect. In that case, Justice
Scalia stated that polluters could not “evade the permitting require-
ment of §1342(a) simply by discharging their pollutants into
noncovered intermittent watercourses that lie upstream of covered
waters.” 547 U.S., at 742-743. Justice Scalia reasoned that the Clean
Water Act does not merely “forbid the ‘addition of any pollutant
directly to navigable waters from any point source,’ but rather the
‘addition of any pollutant to navigable waters.’ Thus, from the time of
the CWA’s enactment, lower courts have held that the discharge into
intermittent channels of any pollutant that naturally washes down-
stream likely violates §1311(a), even if the pollutants discharged from
a point source do not emit ‘directly into’ covered waters, but pass
‘through conveyances’ in between.” Id., at 743 (citations omitted).

In other words, under Justice Scalia’s interpretation in Rapanos, the
fact that the pollutants from Maui’s wastewater facility reach the
ocean via an indirect route does not itself exempt Maui’s facility from
the Clean Water Act’s permitting requirement for point sources. The
Court today adheres to Justice Scalia’s analysis in Rapanos on that
issue.

Second, as Justice Scalia’s opinion in Rapanos pointed out and as
the Court’s opinion today explains, the statute does not establish a
bright-line test regarding when a pollutant may be considered to have
come “from” a point source. The source of the vagueness is Congress’
statutory text, not the Court’s opinion. The Court’s opinion seeks to
translate the vague statutory text into more concrete guidance.

Third, JUSTICE THOMAS’ dissent states that “the Court does not
commit” to “which factors are the most important” in determining
whether pollutants that enter navigable waters come “from” a point
source. Post, at 5. That critique is not accurate, as I read the Court’s
opinion. The Court identifies relevant factors to consider and
emphasizes that “[t]ime and distance are obviously important.” Ante,
at 15. And the Court expressly adds that “[t]ime and distance will be
the most important factors in most cases, but not necessarily every
case.” Ante, at 16. Although the statutory text does not supply a
bright-line test, the Court’s emphasis on time and distance will help
guide application of the statutory standard going forward.

With those additional comments, I join the Court’s opinion in full.
))))))))))))))))))

JUSTICE THOMAS, with whom JUSTICE GORSUCH joins,
dissenting.

The Clean Water Act (CWA) requires a federal permit for “the
discharge of any pollutant by any person.” 33 U.S.C. §1311(a); see
§1342. The CWA defines a “discharge” as “any addition of any
pollutant to navigable waters from any point source.” §1362(12).1

Based on the statutory text and structure, I would hold that a permit is
required only when a point source discharges pollutants directly into
navigable waters. The Court adopts this interpretation in part, con-
cluding that a permit is required for “a direct discharge.” Ante, at 15.
But the Court then departs from the statutory text by requiring a permit
for “the functional equivalent of a direct discharge,” ibid., which it
defines through an open-ended inquiry into congressional intent and
practical considerations. Because I would adhere to the text, I respect-
fully dissent.

I

A
In interpreting the statutory definition of “discharge,” the Court

focuses on the word “from,” but the most helpful word is “addition.”
That word, together with “to” and “from,” limits the meaning of
“discharge” to the augmentation of navigable waters.

Dictionary definitions of “addition” denote an augmentation or

increase. Webster’s Third New International Dictionary defines
“addition” as “the act or process of adding: the joining or uniting of
one thing to another.” Webster’s Third New International Dictionary
24 (1961); see also ibid. (listing “increase” and “augmentation” as
synonyms for “addition”). Other dictionary definitions from around
the time of the statute’s enactment are in accord. See, e.g., American
Heritage Dictionary 14, 15 (1981) (defining “addition” as “[t]he act
or process of adding” and defining “add” as “[t]o join or unite so as to
increase in size, quantity, or scope”); see also Webster’s New
International Dictionary 29, 30 (2d ed. 1957) (defining “addition” as
the “[a]ct, process, or instance of adding,” and defining “add” as to
“join or unite, as one thing to another, or as several particulars, so as
to increase the number, augment the quantity, enlarge the magnitude,
or so as to form into one aggregate”).

The inclusion of the term “addition” in the CWA indicates that the
statute excludes anything other than a direct discharge. When a point
source releases pollutants to groundwater, one would naturally say
that the groundwater has been augmented with pollutants from the
point source. If the pollutants eventually reach navigable waters, one
would not naturally say that the navigable waters have been aug-
mented with pollutants from the point source. The augmentation
instead occurs with pollutants from the groundwater.

The prepositions “from” and “to” reinforce this reading. When
pollutants are released from a point source to another point source or
groundwater, they are added to the second from the first. If the
pollutants are later released to navigable waters, they are added to the
navigable waters from the second point source or the groundwater.
One would not naturally say that the pollutants are added to the
navigable waters from the original point source.

Interpreting “discharge” to mean a direct discharge makes sense of
other parts of the definition as well. It respects the statutory definition
of a point source as a “conveyance,” see §1362(14), because a point
source that releases pollutants directly into navigable waters is a
means of conveyance. And it makes sense of the word “any” before
“point source,” because that term clarifies that any kind of point
source may require a permit.

The structure of the CWA confirms this interpretation. It authorizes
the Environmental Protection Agency (EPA) to regulate discharges
from point sources, including through the permitting process, but it
reserves to the States the primary responsibility for regulating other
sources of pollution, including groundwater. With respect to these
sources, the EPA merely collects information, coordinates with the
States, and provides funding. See 33 U.S.C. §§1252(a), 1254(a)(5),
1282(b)(2), 1288, 1314(a), 1329; ante, at 6-7. In the CWA, Congress
expressly stated its “policy . . . to recognize, preserve, and protect the
primary responsibilities and rights of States to prevent, reduce, and
eliminate pollution.” §1251(b). Thus, construing the EPA’s power to
regulate point sources to allow the agency to regulate nonpoint
sources and groundwater is in serious tension with Congress’ design.

My reading is also consistent with our decision in South Fla. Water
Management Dist. v. Miccosukee Tribe, 541 U.S. 95 (2004) [17 Fla.
L. Weekly Fed. S195a]. The petitioner in that case argued that no
permit was required when a point source was not the original source
of the pollutant but instead conveyed the pollutant from further up a
chain of sources. Id., at 104. We rejected that argument because “a
point source need not be the original source of the pollutant; it need
only convey the pollutant to ‘navigable waters.’ ” Id., at 105. Al-
though that case did not involve the exact question presented here, the
direct-discharge interpretation comports well with that previous
decision.

B
The Court’s main textual argument reads the word “from” in

isolation. But as the Court recognizes, “the word ‘from’ necessarily
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draws its meaning from context.” Ante, at 9-10. The Court’s example
using “arrive” instead of “addition” is thus unpersuasive, ante, at 13-
14, because “from” takes different meanings with different verbs. The
Court’s culinary example also misses the mark, ante, at 14, because if
the drippings from the meat collect in the pan before the chef adds
them to the gravy, the drippings are added to the gravy from the pan,
not from the meat. This point becomes clear if we reorder the major-
ity’s recipe to match the statute; the chef has not added the drippings
to the gravy from the meat. The Court’s bathwater example, ante, at
14, suffers from the same problem; if the well water is put in a bucket
before it is put in the bathtub, it is added to the bathtub from the
bucket. Only by reading the phrase in its entirety can we interpret the
definition of “discharge.” See Deal v. United States, 508 U.S. 129,
132 (1993).

The Court also asserts that a narrower reading than the one it adopts
would create a “massive loophole” in the statute. Ante, at 15. Far from
creating a loophole, my reading is the most logical because it is
consonant with the scope of Congress’ power. The CWA presumably
was passed as an exercise of Congress’ authority “to regulate Com-
merce with foreign Nations, and among the several States, and with
the Indian Tribes.” U.S. Const., Art. I, §8, cl. 3. My interpretation ties
the statute more closely to navigable waters, on the theory that they are
at least a channel of these kinds of commerce.

Further, the Court’s interpretation creates practical problems of its
own. As the Court acknowledges, its opinion gives almost no
guidance, save for a list of seven factors. But the Court does not
commit to whether those factors are the only relevant ones, whether
those factors are always relevant, or which factors are the most
important. See ante, at 15-16. It ultimately does little to explain how
functionally equivalent an indirect discharge must be to require a
permit.2

The Court suggests that the EPA could clarify matters through
“administrative guidance,” ante, at 17, but so far the EPA has
provided only limited advice and recently shifted its position, see 84
Fed. Reg. 16810 (2019); ante, at 11-12. In any event, the sort of
“ ‘general rules’ ” that the Court hopes the EPA will promulgate are
constitutionally suspect. See Department of Transportation v.
Association of American Railroads, 575 U.S. 43, 67-87 (2015) [25
Fla. L. Weekly Fed. S114a] (THOMAS, J., concurring in judgment).

Despite giving minimal guidance as to how this case should be
decided on remand, the majority speculates about whether a permit
would be required in other factual circumstances. It poses the
examples of a pipe that releases pollutants over navigable waters and
a pipe that releases pollutants onto land near navigable waters. As an
initial matter, I am not as sure as the majority that a “pollutant,” as
defined by the CWA, may be added to the air.3 Even if the majority is
correct that a permit is not required in these hypothetical cases,
drawing the line at discharges to water is not so absurd as to under-
mine the most natural reading of the statute. In any event, it is
unnecessary to decide these hypothetical cases today.

Finally, the Court speculates as to “those circumstances in which
Congress intended to require a federal permit.” Ante, at 15. But we are
not a superlegislature (or super-EPA) tasked with making good
policy—assuming that is even what the Court accomplishes today.
“Our job is to follow the text even if doing so will supposedly undercut
a basic objective of the statute.” Baker Botts L. L. P. v. ASARCO LLC,
576 U.S. 121, 135 (2015) [25 Fla. L. Weekly Fed. S343a] (internal
quotation marks omitted).

II
I do agree with the Court on several points. First, the interpretation

adopted by respondents and the Ninth Circuit is unsupportable. That
interpretation—which would require permits for discharges that are

“ ‘fairly traceable’ ” to, and proximately caused by, a point source—is
atextual and unsettles the CWA’s careful balance between federal
regulation of point-source pollution and state regulation of nonpoint-
source pollution. Ante, at 5-9.

Second, I agree that the interpretation adopted by petitioner and
JUSTICE ALITO reads the word “any” unnaturally, ante, at 11,
although the majority appears to deploy that argument itself in another
part of the opinion, ante, at 14. Petitioner’s and JUSTICE ALITO’s
interpretation also gives insufficient weight to the meaning of
“addition,” see supra, at 2.

Third, I agree that the EPA’s interpretation is not entitled to
deference for at least two reasons: No party requests it, and the EPA’s
reading is not the best one. Ante, at 12-13. I add only that deference
under Chevron U.S.A. Inc. v. Natural Resources Defense Council,
Inc., 467 U.S. 837 (1984), likely conflicts with the Vesting Clauses of
the Constitution. See Baldwin v. United States, 589 U.S. ___, ___-___
(2020) [28 Fla. L. Weekly Fed. S66b] (THOMAS, J., dissenting from
denial of certiorari) (slip op., at 2-8); Michigan v. EPA, 576 U.S. 743,
761-764 (2015) [25 Fla. L. Weekly Fed. S523a] (THOMAS, J.,
concurring); see also Perez v. Mortgage Bankers Assn., 575 U.S. 92,
115-126 (2015) [25 Fla. L. Weekly Fed. S127a] (THOMAS, J.,
concurring in judgment).

Finally, I agree with the Court’s implicit conclusion that Rapanos
v. United States, 547 U.S. 715 (2006) [19 Fla. L. Weekly Fed. S275a],
does not resolve this case. That plurality opinion, which I joined, ob-
served that lower courts have required a permit when pollutants pass
through a chain of point sources. Id., at 743-744. But we expressly
said in Rapanos that “we [did] not decide this issue.” Id., at 743. We
are not bound by dictum in a plurality opinion or by the lower court
opinions it cited.

III
The best reading of the statute is that a “discharge” is the release of

pollutants directly from a point source to navigable waters. The
application of this interpretation to the undisputed facts of this case
makes a remand unnecessary. Petitioner operates a wastewater
treatment facility and injects treated wastewater into four underground
injection control wells. All parties agree that the wastewater enters
groundwater from the wells and does not directly enter navigable
waters. Based on these undisputed facts, there is no “discharge,” so I
would reverse the judgment of the Ninth Circuit. I respectfully dissent.
))))))))))))))))))

1The CWA defines “navigable waters” as “the waters of the United States,
including the territorial seas.” §1362(7). It defines a “point source” as “any discernible,
confined and discrete conveyance, including but not limited to any pipe, ditch, channel,
tunnel, conduit, well, discrete fissure, container, rolling stock, concentrated animal
feeding operation, or vessel or other floating craft, from which pollutants are or may be
discharged,” excluding “agricultural stormwater discharges and return flows from
irrigated agriculture.” §1362(14).

2JUSTICE KAVANAUGH believes that the Court’s opinion provides enough
guidance when it states that “[t]ime and distance will be the most important factors in
most cases, but not necessarily every case,” ante, at 16 (majority opinion) (emphasis
added). See ante, at 2 (concurring opinion). His hope for guidance appears misplaced.
For all we know, these factors may not be the most important in 49 percent of cases. The
majority’s nonexhaustive seven-factor test “may aid in identifying relevant facts for
analysis, but—like most multifactor tests—it leaves courts adrift once those facts have
been identified.” Dietz v. Bouldin, 579 U.S. ___, ___ (2016) [26 Fla. L. Weekly Fed.
S220a] (THOMAS, J., dissenting) (slip op., at 3); see also Scalia, The Rule of Law as
a Law of Rules, 56 U. Chi. L. Rev. 1175, 1186-1187 (1989) (noting that “when
balancing is the mode of analysis, not much general guidance may be drawn from the
opinion” and arguing that “totality of the circumstances tests and balancing modes of
analysis” should “be avoided where possible”).

3The CWA defines a “pollutant” as “dredged spoil, solid waste, incinerator residue,
sewage, garbage, sewage sludge, munitions, chemical wastes, biological materials,
radioactive materials, heat, wrecked or discarded equipment, rock, sand, cellar dirt and
industrial, municipal, and agricultural waste discharged into water,” with certain
exceptions. §1362(6).

))))))))))))))))))



Headnotes and indexes are copyrighted and may not be duplicated by photocopying, printing,
or other means without the express permission of the publishers. 1-800-351-0917

28 Fla. L. Weekly Fed. S172 UNITED STATES SUPREME COURT

JUSTICE ALITO, dissenting.
If the Court is going to devise its own legal rules, instead of

interpreting those enacted by Congress, it might at least adopt rules
that can be applied with a modicum of consistency. Here, however,
the Court makes up a rule that provides no clear guidance and invites
arbitrary and inconsistent application.

The text of the Clean Water Act generally requires a permit when
a discharge “from” a “point source” (such as a pipe) “add[s]” a
pollutant “to” navigable waters (such as the Pacific Ocean). 33 U.S.C.
§1362(12). There are two ways to read this text. A pollutant that
reaches the ocean could be understood to have been added “from” a
pipe if the pipe originally discharged the pollutant and the pollutant
eventually made its way to the ocean by flowing over or under the
surface of the ground. Or a pollutant that reaches the ocean could be
understood to have come “from” a pipe if the pollutant is discharged
from the pipe directly into the ocean.

There is no comprehensible alternative to these two interpretations,
but the Court refuses to accept either. Both alternatives, it believes,
lead to unacceptable results, and it therefore tries to find a middle way.
It holds that a permit is required “when there is a direct discharge from
a point source into navigable waters or when there is the functional
equivalent of a direct discharge.” Ante, at 15. This is not a plausible
interpretation of the statutory text and, to make matters worse, the
Court’s test has no clear meaning.

Just what is the “functional equivalent” of a “direct discharge”?
The Court provides no real answer. All it will say is that the distance
a pollutant travels and the time this trip entails are the most important
factors, but at least five other factors may have a bearing on the
question, and even this list is not exhaustive. Ante, at 16. Entities like
water treatment authorities that need to know whether they must get
a permit are left to guess how this nebulous standard will be applied.
Regulators are given the discretion, at least in the first instance, to
make of this standard what they will. And the lower courts? The
Court’s advice, in essence, is: “That’s your problem. Muddle through
as best you can.”

I
Petitioner, the County of Maui (County), built the Lahaina

Wastewater Reclamation Facility in the 1970s. Excerpts of Record
304. The facility receives sewage and then discharges treated
wastewater into wells (essentially long pipes) that extend 200 feet or
more below ground level. Id., at 694-695. Some of this discharge
enters an aquifer below the facility. Id., at 696.

In all the years of its operation, the facility has never had a National
Pollution Discharge Elimination System (NPDES) permit for
discharges from the wells, a fact that has been well known to both the
EPA and the Hawaii Department of Health (HDOH). The EPA helped
to finance the construction of the facility with a Clean Water Act
grant. Id., at 141. In 1973, before breaking ground on the facility, the
County prepared an environmental impact report and shared it with
the EPA and the HDOH. Id., at 140, 342. The report predicted that
effluent injected into groundwater from the wells would “eventually
reach the ocean some distance from the shore.” Id., at 342. Both the
EPA and the HDOH received and submitted comments on the report
without any mention of a need for permitting discharges from the
wells. Id., at 140. Six years later, the HDOH issued an NPDES permit
to the facility—but not for the wells. (The permit covered separate
discharges to the Honokowai Stream.) Id., at 141, 223-224. And in a
May 1985 NPDES Compliance Monitoring Report, the EPA con-
cluded that the County was operating in compliance with the permit,
because all effluent was entering the injection wells—and was thus
destined for groundwater rather than for navigable waters or for use
in irrigation. Id., at 141, 222. In 1994, HDOH again informed the EPA

that “all experts agree that the wastewater does enter the ocean.” Id.,
at 369. And again—nothing from the federal authorities.

Thus, despite nearly five decades of notice that effluent from the
facility would make, or was making, its way via groundwater to the
ocean, neither the EPA nor the HDOH required NPDES permitting for
the Lahaina wells. App. to Pet. for Cert. 138, 143. Indeed, none of the
more than 6,600 underground injection wells in Hawaii currently has
an NPDES permit.1

In 2012, however, as the Court recounts, respondents filed a citizen
suit claiming that the Lahaina facility was violating the Clean Water
Act by discharging pollutants into the ocean without a permit. The
District Court granted summary judgment against the County on the
issue of liability because pollutants “can be directly traced from the
injection wells to the ocean.” 24 F. Supp. 3d 980, 998 (Haw. 2014)
(emphasis deleted).

The parties then entered into a conditional settlement that would
take effect if the County were unsuccessful on appeal. Under that
agreement, the County must: make good-faith efforts to obtain and
comply with an NPDES permit; pay $100,000 in civil penalties; spend
$2.5 million on a “supplemental environmental project” in the western
part of the island of Maui; and pay nearly $1 million for respondents’
attorney’s fees and other costs of litigation.2

On appeal, the Ninth Circuit affirmed on the ground that pollutants
that eventually reached the ocean were “fairly traceable” to the wells.
886 F. 3d 737, 749 (2018). We granted review and must now decide
whether the Court of Appeals erred in holding that the discharge of
effluent from the wells into groundwater requires a permit.

II
The Clean Water Act generally makes it unlawful to “discharge”

a “pollutant”3 without a permit. 33 U.S.C. §1311(a). The Act defines
the “discharge of a pollutant” as “any addition of any pollutant to
navigable waters[4] from any point source.” §1362(12). And a “point
source” is broadly defined as “any discernible, confined and discrete
conveyance . . . from which pollutants are or may be discharged.”
§1362(14). The Act includes a non-exhaustive list of conveyances that
fall within this definition, and included on that list are such things as
“pipe[s],” “ditch[es],” “channel[s],” and “well[s].” Ibid.

Putting all these statutory terms together, the rule can be stated as
follows: A permit is required when a pollutant is “add[ed]” to
navigable waters “from” a “point source.” In this case, the parties and
the EPA agree that most of the elements of this rule are met. Specifi-
cally, they agree that: The effluent emitted by the wells is a “pollut-
ant”; this effluent reaches navigable waters (the Pacific Ocean); and
the wells are “point source[s].” The disputed question is whether the
emission of effluent from those wells qualifies as a “discharge,” that
is, the addition of a pollutant “from” a point source. §1362(12)
(emphasis added).

There are two possible interpretations of this phrase. The first is
that pollutants are added to navigable waters from a point source
whenever they originally came from the point source. The second is
that pollutants are added to navigable waters only if they were
discharged from a point source directly into navigable waters.

Dissatisfied with those options, the Court tries to find a third, but its
interpretation is very hard to fit into the statutory text. Under the
Court’s interpretation, it appears that a pollutant that leaves a point
source and heads toward navigable waters via some non-point source
(such as by flowing over the ground or by means of groundwater) is
“from” the point source for some portion of its journey, but once it has
travelled a certain distance or once a certain amount of time has
elapsed, it is no longer “from” the point source and is instead “from”
a non-point source.

This is an implausible reading of the statute. The Court has many
inventive examples of the different meanings that can be conveyed by
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the simple statement that A comes from B, but one of the Court’s
examples—the traveler who flies from Europe to Baltimore—
illustrates the problem. If we apply the Court’s interpretation of §1362
to this traveler’s journey, he would be “from” Europe for the first part
of the flight, but at some point he might cease to be “from” Europe and
would then be from someplace else, maybe Greenland or geograph-
ical coordinates in the middle of the Atlantic. This is a very strange
notion, and therefore, I think the statutory text compels us to choose
between the two alternatives set out above.

The Court rejects both of these because it thinks they lead to
unacceptably extreme results. “Originally from” would impose
liability even if pollutants discharged into ground water had to travel
250 miles over the course of 100 years before reaching navigable
waters. See ante, at 6. And “ ‘immediately’ ” or “ ‘directly’ from,” the
Court thinks, would mean that a polluter could evade the permit
requirement by discharging pollutants from a pipe located just a few
feet from navigable waters. Ante, at 14-15.

To escape these possibilities, the Court devises its own test: A
permit is required, the Court holds, “when there is a direct discharge
from a point source into navigable waters or when there is the
functional equivalent of a direct discharge.” Ante, at 15 (emphasis in
original). The Clean Water Act, however, says nothing about “the
functional equivalent” of a direct discharge. That is the Court’s own
concoction, and the Court provides no clear explanation of its
meaning.

The term “functional equivalent” may have a quasi-technical ring,
but what does it mean? “Equivalent” means “equal” in some respect,
and “functional” signifies a relationship to a function. The function of
a direct discharge from a point source into navigable waters is to
convey the entirety of the discharge into navigable waters without any
delay. Therefore, the “functional equivalent” of a direct discharge of
a pollutant into navigable waters would seem to be a discharge that is
equal to a direct discharge in these respects.

If that is what the Court meant by “the functional equivalent of a
direct discharge,” the test would apply at best to only a small set of
situations not involving a direct discharge. The Court’s example of a
pipe that emits pollutants a few feet from the ocean would presumably
qualify on de minimis grounds, but if the pipe were moved back any
significant distance, the discharge would not be exactly equal to a
direct discharge. There would be some lag from the time of the
discharge to the time when the pollutant reaches navigable waters;
some of the pollutant might not reach that destination; and the
pollutant might have changed somewhat in composition by the time
it reached the navigable waters.

For these reasons, the Court’s reference to “the functional equiva-
lent of a direct discharge,” if taken literally, would be of little impor-
tance, but the Court’s understanding of this concept is very different
from the literal meaning of the phrase. As used by the Court, “the
functional equivalent of a direct discharge” means a discharge that is
sufficiently similar to a direct discharge to warrant a permit in light of
the Clean Water Act’s “language, structure, and purposes.” See ante,
at 18. But what, in concrete terms, does this mean? How similar is
sufficiently similar?

The Court provides this guidance. It explains that time and distance
are the most important factors, ante, at 16, but it does not set any time
or distance limits except to observe that a permit is needed where the
discharge is a few feet away from navigable waters and that a permit
is not required where the discharge is far away and it takes “many
years” for the pollutants to complete the journey. Ante, at 15-16.
Beyond this, the Court provides a list (and a non-exhaustive one at
that!) of five other factors that may be relevant: “the nature of the
material through which the pollutant travels,” “the extent to which the
pollutant is diluted or chemically changed as it travels,” “the amount

of pollutant entering the navigable waters relative to the amount of the
pollutant that leaves the point source,” “the manner by or area in
which the pollutant enters the navigable waters,” and “the degree to
which the pollution (at that point) has maintained its specific identity.”
Ante, at 16.

The Court admits that its rule “does not, on its own, clearly explain
how to deal with middle instances,” ibid., but that admission does not
go far enough. How the rule applies to “middle instances” is any-
body’s guess. Except in extreme cases, dischargers will be able to
argue that the Court’s multifactor test does not require a permit. Oppo-
nents will be able to make the opposite argument. Regulators will be
able to justify whatever result they prefer in a particular case. And
judges will be left at sea.

III

A
Instead of concocting our own rule, I would interpret the words of

the statute, and in my view, the better of the two possible interpreta-
tions is that a permit is required when a pollutant is discharged directly
from a point source to navigable waters. This interpretation is
consistent with the statutory language and better fits the overall
scheme of the Clean Water Act. And properly understood, it does not
have the sort of extreme consequences that the Court finds unaccept-
able.

Take the Court’s example of a pipe that discharges pollutants a
short distance from the ocean. Ante, at 10. This pipe qualifies as a
point source. 33 U.S.C. §1362(14). If its discharge goes directly into
another point source and that point source discharges directly into
navigable waters, there is a direct discharge into navigable waters, and
a permit is needed. See Rapanos v. United States, 547 U.S. 715, 743-
744 (2006) [19 Fla. L. Weekly Fed. S275a] (plurality opinion).5

That a permit is required in this situation is important because the
Clean Water Act’s definition of a “point source” is very broad, and as
a result, many discharges onto the surface of land are likely to be
covered. As noted, “point source[s]” include “ditch[es]” and
“channel[s],” as well as “any discernible, confined and discrete
conveyance . . . from which pollutants . . . may be discharged.”
§1362(14). Therefore if water discharged on the surface of the land
finds or creates a passage leading to navigable waters, a permit may be
required if the course that the discharge takes is (1) a “conveyance”
that is (2) “discernible” and (3) “confined.”

Those three requirements are rather easily satisfied. When a liquid
flows over the surface of land to navigable waters, the surface is a
conveyance, i.e., a “means of carrying or transporting something”
from one place to another. Webster’s Third New International
Dictionary 499 (1971) (Webster’s Third); Random House Dictionary
of the English Language 320 (1967) (Random House).6 This convey-
ance would be “discernible,” i.e., capable of being seen. Webster’s
Third 644; Random House 409. And it would be “confined,” i.e., held
within bounds, see Webster’s Third 476; Random House 308, if the
topography of the land in question imposes some boundaries on its
flow.

If the term “point source” is read in this way, it would have a broad
reach and would cover many of the cases that trouble the Court.
Moreover—and I find this point particularly important—even if this
interpretation fails to capture every case that seems to call out for
regulation, that would not mean that these cases would necessarily
remain unchecked. The States have the authority to regulate the
discharge of pollutants by non-point sources. See 33 U.S.C.
§§1285(j), 1314(f), 1329(i), 1329(b)(1), (h). They are entrusted with
a vital role under the Clean Water Act, and there is no reason to believe
that they would tolerate cases of abuse.

The interpretation I have outlined is not only consistent with the
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statutory language; it is strongly supported by the Clean Water Act’s
regulatory scheme for at least two reasons. First, it respects Congress’
decision to treat point-source pollution differently from non-point-
source pollution, including pollution conveyed by groundwater. See
84 Fed. Reg. 16832.7 The Court itself recognizes this:

“[T]he structure of the statute indicates that, as to groundwater
pollution and non[-]point source pollution, Congress intended to leave
substantial responsibility and autonomy to the States.” Ante, at 6.

“Over many decades, and with federal encouragement, the States
have developed methods of regulating non-point source pollution
through water quality standards, and otherwise.” Ibid.

“The Act envisions EPA’s role in managing non[-]point source
pollution and groundwater pollution as limited to studying the issue,
sharing information with and collecting information from the States,
and issuing monetary grants.” Ante, at 7.

Point sources are readily identifiable and therefore more susceptible
to uniform nationwide regulation. Non-point source pollution, on the
other hand, often presents more complicated issues that are better
suited to individualized local solutions. See Shanty Town Assns. L. P.
v. EPA, 843 F. 2d 782, 791 (CA4 1988) (“[T]he control of non[-]point
source pollution was so dependent on such site-specific factors as
topography, soil structure, rainfall, vegetation, and land use that its
uniform federal regulation was virtually impossible”); Natural
Resources Defense Council v. EPA, 915 F. 2d 1314, 1316 (CA9 1990)
(“The Act focused on point source polluters presumably because they
could be identified and regulated more easily than non[-]point source
polluters”); Brief for State of West Virginia et al. as Amici Curiae 14-
18.

Second, this bright-line rule is consistent with the Act’s remedial
scheme. The Clean Water Act imposes a regime of strict liability,
§§1311, 1342, 1344, backed by criminal penalties and steep civil
fines, §1319. Thus, “the consequences to landowners even for
inadvertent violations can be crushing.” Army Corps of Engineers v.
Hawkes Co., 578 U.S. ___, ___ (2016) [26 Fla. L. Weekly Fed.
S195a] (Kennedy, J., concurring) (slip op., at 1). The Act authorizes
as much as $54,833 in fines per day (or more than $20 million per
year), 40 CFR §19.4; 84 Fed. Reg. 2059, and contains a 5-year statute
of limitations, 28 U.S.C. §2462. And the availability of citizen suits
only exacerbates the danger to ordinary landowners. Even when the
EPA and the relevant state agency conclude that a permit is not
needed, there is always the possibility that a citizen suit will result in
a very costly judgment. The interpretation set out above, by providing
a relatively straightforward rule, provides a measure of fair notice and
promotes good-faith compliance.

B
The alternative way in which the statutory language could be

interpreted—reading “from” to mean “originally from”—would lead
to extreme results, as the Court recognizes. And while state regulation
could fill any unwarranted gaps left by the interpretation I have
outlined, there would be no apparent remedy for the overreach that
would result from interpreting “from” to mean “originally from.”

The extreme consequences of that interpretation are shown most
dramatically by its potential application to ordinary homeowners with
septic tanks, a problem that the EPA highlighted in a recent Interpre-
tive Statement. See Interpretive Statement on Application of the Clean
Water Act NPDES Program to Releases of Pollutants From a Point
Source to Groundwater, 84 Fed. Reg. 16824 (2019). Septic systems—
used by 26 million American homes—generally operate by “dis-
charging liquid effluent into perforated pipes buried in a leach field,
chambers, or other special units designed to slowly release the effluent
into the soil.” Id., at 16812. That effluent then percolates through the
soil and “can in certain circumstances ultimately enter groundwater.”
Ibid.8 Congress most certainly did not intend that ordinary homeown-

ers with septic systems obtain NPDES permits—or that they face
severe penalties for failing to do so. That, however, is where this
alternative interpretation would lead.

And the same is true for the test adopted by the Ninth Circuit. The
Ninth Circuit held that a permit is required if a pollutant that reaches
navigable waters is “fairly traceable,” but there is no real difference
between “fairly traceable” and “originally from.” Unless a pollutant
is “traceable” to a point source, how could that point source be
required to get a permit? And the addition of the qualifier “fairly” does
not seem to add anything. What would it mean for a pollutant to be
“unfairly traceable” to a point source? Traceable only as a result of a
method that is scientifically unsound? In that situation, why would a
court consider the pollutant to be traceable to the source in question at
all? So if a pollutant can be reliably determined to have originally
come from a point source, a permit would appear to be required under
the Ninth Circuit’s test.

Respondents, instead of defending the Ninth Circuit’s interpreta-
tion, argue that a discharge from a point source must be the “proxi-
mate cause” of a pollutant’s reaching navigable waters. Brief for
Respondents 12. But as the Court concludes, ante, at 6, there is no
basis for transplanting this concept from the law of torts into the Clean
Water Act, and it is unclear what it would mean in that context.

For these reasons, of the two possible interpretations of the
statutory terms, the better is the interpretation that reads “from” to
mean “directly from.”

C
Even if the Court were to find §1362(12) ambiguous, applicable

clear statement rules foreclose the “functional equivalent” standard
and favor the test just described. The Court has required a clear
statement of congressional intent when an administrative agency
seeks to interpret a statute in a way that entails “a significant impinge-
ment of the States’ traditional and primary power over land and water
use,” Solid Waste Agency of Northern Cook Cty. v. Army Corps of
Engineers, 531 U.S. 159, 174 (2001) (SWANCC), and when it adopts
a new and expanded interpretation of a statute, Utility Air Regulatory
Group v. EPA, 573 U.S. 302 (2014) [24 Fla. L. Weekly Fed. S881a]
(UARG). The same rules should apply here where what is at issue is a
new theory propounded by private plaintiffs.

First, the Court’s “functional equivalent” test unquestionably
impinges on the States’ traditional authority. In SWANCC, the Court
struck down the Army Corps of Engineers’ “Migratory Bird Rule” as
inconsistent with the Clean Water Act because the rule effectively
displaced state authority over land and water use. In this case, the
federalism interest is even stronger because the Clean Water Act itself
assigns non-point-source-pollution regulation to the States and
explicitly recognizes and protects the state role in environmental
protection. 33 U.S.C. §1251(b). The “functional equivalent” standard
expands federal point source regulation at the expense of state non-
point source regulation. And as a practical matter, States would be
saddled with the costs of increased NPDES permitting (because States
generally award permits in place of the EPA), while exercising
diminished control over non-point source pollution within their
territory. See Brief for State of West Virginia et al. as Amici Curiae
27-34.

Second, the Court’s test offends the clear-statement rule recog-
nized in UARG by expanding the authority of the EPA. Congress must
speak clearly if it “wishes to assign to an agency decisions of vast
‘economic and political significance.’ ” 573 U.S., at 324 (quoting
FDA v. Brown & Williamson Tobacco Corp., 529 U.S. 120, 160
(2000)). In UARG, the EPA had promulgated greenhouse-gas
emission standards for stationary sources that “constitute[d] an ‘un-
precedented expansion of EPA authority that would have a profound
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effect on virtually every sector of the economy and touch every
household in the land.’ ” 573 U.S., at 310-311 (quoting 73 Fed. Reg.
44355 (2008)). The statutory scheme, designed for large stationary
sources like factories, would have been extended to smaller sources
like hotels and retail establishments. The number of permits (and
associated expenses) would have skyrocketed.

Here, as the EPA explained in a recent Interpretive Statement, the
Fourth and Ninth Circuit “discharge” tests—which I struggle to
distinguish from the “functional equivalent” formulation—broaden
the Act’s coverage to “potentially swee[p] into the scope of the statute
commonplace and ubiquitous activities such as releases from home-
owners’ backyard septic systems.” 84 Fed. Reg. 16823.

IV
The Court does little to justify its newfound standard, other than to

point to certain past EPA enforcement actions, see ante, at 8-9, 17, but
the EPA’s position on the regulation of groundwater has been
anything but consistent. It is true, as the Court recounts, that the EPA
has required NPDES permits for the discharge of some pollutants that
migrate through groundwater before reaching navigable waters. See
ante, at 8-9. But the EPA has contradicted itself on this important
question multiple times. See Brief for Edison Electric Institute et al. as
Amici Curiae 21-32 (reviewing EPA NPDES interpretations and
permitting practices).

In the Act’s earliest years, the EPA deputy general counsel wrote
in a formal memorandum that “[d]ischarges into ground waters” do
not require NPDES permits. Memorandum to EPA Region IX
Regional Counsel 2-3 (Dec. 13, 1973).9 More recently, the EPA
recognized “conflicting legal precedents” on this question. Compare
NPDES Permit Regulation and Effluent Limitation Guidelines and
Standards for Concentrated Animal Feeding Operations (CAFOs), 68
Fed. Reg. 7216 (2003), with 66 Fed. Reg. 3018 (2001).

Similarly, in its 2019 Interpretive Statement, the EPA acknowl-
edged its “[l]ack of consistent and comprehensive direction” on this
issue. See 84 Fed. Reg. 16820; see also Brief for Edison Electric
Institute et al. as Amici Curiae 21-32 (recounting EPA historical
approach to NPDES permitting). But it added that “the best, if not the
only, reading of the [Act] is that all releases to groundwater are
excluded from the scope of the NPDES program, even where pollu-
tants are conveyed to jurisdictional surface waters via groundwater.”
84 Fed. Reg. 16814.

In short, the EPA’s inconsistent position on the groundwater issue
does not provide a sufficient basis for the Court’s new “functional
equivalent” test.

*    *    *
The Court adopts a nebulous standard, enumerates a non-exhaus-

tive list of potentially relevant factors, and washes its hands of the
problem. We should not require regulated parties to “feel their way on
a case-by-case basis” where the costs of uncertainty are so great.
Rapanos, 547 U.S., at 758 (ROBERTS, C. J., concurring). The
Court’s decision invites “arbitrary and inconsistent decisionmaking.”
UARG, 573 U.S., at 350 (ALITO, J., concurring in part and dissenting
in part). And “[t]hat is not what the Clean [Water] Act contemplates.”
Ibid.

I would reverse the judgment below and instruct the lower courts
to apply the test set out above. I therefore respectfully dissent.
))))))))))))))))))

1EPA, FY 2018 State Underground Injection Control Inventory, https://
www.epa.gov/uic/uic-injection-well-inventory; EPA, Hawaii NPDES Permits: Draft
and Final NPDES Permits, https:// www.epa.gov/npdes-permits/hawaii-npdes-permits.

2Settlement Agreement and Order re: Remedies in No. 1:12cv198, Doc. 259
(Haw.); Stipulated Settlement Agreement Regarding Award of Plaintiffs’ Costs of
Litigation, ibid., Doc. 267 (Haw.).

3The Act defines a “pollutant” as:
“dredged spoil, solid waste, incinerator residue, sewage, garbage, sewage sludge,

munitions, chemical wastes, biological materials, radioactive materials, heat, wrecked
or discarded equipment, rock, sand, cellar dirt and industrial, municipal, and
agricultural waste discharged into water . . . .” §1362(6).

4The Act defines “navigable waters” as “waters of the United States, including the
territorial seas.” §1362(7). The term “navigable waters” has a well-known meaning, but
the broader term “waters of the United States” is not defined by the Clean Water Act
and has presented a difficult issue for this Court. See Rapanos v. United States, 547
U.S. 715 (2006) [19 Fla. L. Weekly Fed. S275a]. The EPA’s definition of “waters of the
United States” expressly excludes groundwater, see 40 CFR §122.2 (2019); 84 Fed.
Reg. 4190 (2019), and no party in this case disputes that interpretation.

5JUSTICE THOMAS describes his preferred holding in similar terms: “[A] permit
is required only when a point source discharges pollutants directly into navigable
waters.” Ante, at 1 (dissenting opinion). But I take JUSTICE THOMAS’s opinion to
foreclose liability in one situation where I believe a permit would be required: a
discharge from multiple, linked point sources. In my view, a permit is required in that
instance because a pollutant would ultimately be added to navigable waters directly
from a point source.

Justice Scalia’s opinion in Rapanos, 547 U.S., at 743-744 (plurality opinion),
supports this conclusion. Rapanos addressed the meaning of the term “waters of the
United States,” and Justice Scalia’s opinion concluded that this term does not apply to
“[w]etlands with only an intermittent, physically remote hydrologic connection to
[such waters].” Id., at 742. At one point in his opinion, Justice Scalia responded to the
argument that this interpretation would allow polluters to evade the permit requirement
“simply by discharging their pollutants into noncovered intermittent watercourses that
lie upstream of covered waters.” Id., at 743. Arguing that this was not likely to occur,
he identified two lines of lower court authority that would prevent such evasion, but he
did not endorse either. Ibid.

One of these lines was based on exactly the interpretation set out in this opinion,
namely, that “such upstream, intermittently flowing channels themselves constitute
‘point sources’ ” under the Act’s broad definition of that term. Ibid. The other line, as
described in Justice Scalia’s opinion, “held that the discharge into intermittent channels
of any pollutant that naturally washes downstream likely [requires a permit] even if the
pollutants discharged from a point source do not emit ‘directly into’ covered waters, but
pass ‘through conveyances’ in between.” Ibid. (emphasis in original). To the extent
these lower court cases are understood as holding that a permit is required whenever a
pollutant “naturally” reaches waters of the United States, their reasoning would conflict
with the Court’s rejection of the theory that a permit is required whenever a pollutant
that originated from a point source ultimately reaches covered waters. But as Justice
Scalia noted, in the two cases he cited, the pollutants were discharged from point
sources into “conveyances” that, in turn, brought the pollutants to covered waters. Ibid.
And the conveyances in both cases, a sewer system and tunnel, ibid., could easily fall
within the broad definition of a point source.

In short, at least one and perhaps both of the lines of lower court cases to which
Justice Scalia referred are fully consistent with the interpretation set out in this opinion.
The same is true of his statement, discussed by JUSTICE KAVANAUGH, ante, at 1-2
(concurring opinion), that the Clean Water Act “does not forbid the ‘addition of any
pollutant directly to navigable waters from any point source.’ ” 547 U.S., at 743. As
noted, Justice Scalia’s opinion is open to the possibility that a permit is required if point
source A discharges into point source B, and point source B then discharges into
covered waters. Thus, his opinion apparently regards that situation as involving an
indirect discharge. I would describe that discharge as direct because point source B
discharges directly into covered waters, but the difference is purely semantic.

6As we have said, the Act’s point-source “definition makes plain that a point source
need not be the original source of the pollutant; it need only convey the pollutant to
‘navigable waters,’ which are, in turn, defined as ‘the waters of the United States.’ ”
South Fla. Water Management Dist. v. Miccosukee Tribe, 541 U.S. 95, 105 (2004) [17
Fla. L. Weekly Fed. S195a]. The label is a bit of a misnomer: Although labeled “point
sources,” “[t]ellingly, the examples . . . listed by the Act include pipes, ditches, tunnels,
and conduits, objects that do not themselves generate pollutants but merely transport
them.” Ibid. (citing §1362(14)).

7The Act contains a number of references to groundwater (a non-point source)
outside the NPDES context. The Act textually distinguishes groundwater from surface
water and navigable waters, §1252(a), provides funding for state regulation of
groundwater pollution, and suggests that groundwater is a non-point source. See
§1329(h)(5)(D) (authorizing EPA to prioritize grants to States that have implemented
or proposed “carry[ing] out groundwater quality protection activities which [EPA] de-
termines are part of a comprehensive non[-]point source pollution control program”).

8According to the EPA, numerous other conveyances that deposit pollutants into
groundwater could now require NPDES permits. “Activities listed by commentators
included aquifer recharge, leaks from sewage collection systems, . . . treatment systems
such as constructed wetlands, spills and accidental releases, manure management, and
coal ash impoundment seepage.” 84 Fed. Reg. 16812. The County and amici also assert
that respondents’ theory would require permits for green infrastructure, water reuse,
and groundwater discharge. See, e.g., Brief for National Association of Clean Water
Agencies et al. as Amici Curiae 20-26.

9This early understanding, as the Court describes, is consistent with the legislative
history, which shows that Congress intentionally left regulation of groundwater
pollution to the States. See ante, at 7-8.

*        *        *
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Trademarks—Infringement—Remedies—A plaintiff in a trademark
infringement suit is not required to show that a defendant willfully
infringed the plaintiff’s trademark as a precondition to an award of
profits—The Lanham Act provisions governing remedies for trade-
mark violations make a showing of willfulness a precondition to a
profits award in a Section 1125(c) suit for trademark dilution, but no
such showing is required for a Section 1125(a) suit for trademark
infringement

ROMAG FASTENERS, INC., Petitioner v. FOSSIL GROUP, INC., fka FOSSIL,
INC., et al. U.S. Supreme Court. Case No. 18-1233. Argued January 14, 2020—
Decided April 23, 2020. On Writ of Certiorari to the U.S. Court of Appeals for the
Federal Circuit.

Syllabus
Romag Fasteners, Inc., and Fossil, Inc., signed an agreement to use Romag’s fasteners

in Fossil’s leather goods. Romag eventually discovered that factories in China
making Fossil products were using counterfeit Romag fasteners. Romag sued
Fossil and certain retailers of Fossil products (collectively, Fossil) for trademark
infringement pursuant to 15 U.S.C. §1125(a). Relying on Second Circuit
precedent, the district court rejected Romag’s request for an award of profits,
because the jury, while finding that Fossil had acted callously, rejected Romag’s
accusation that Fossil had acted willfully.

Held: A plaintiff in a trademark infringement suit is not required to show that a
defendant willfully infringed the plaintiff’s trademark as a precondition to a profits
award. The Lanham Act provision governing remedies for trademark violations,
§1117(a), makes a showing of willfulness a precondition to a profits award in a suit
under §1125(c) for trademark dilution, but §1125(a) has never required such a
showing. Reading words into a statute should be avoided, especially when they are
included elsewhere in the very same statute. That absence seems all the more telling
here, where the Act speaks often, expressly, and with considerable care about
mental states. See, e.g., §§1117(b), (c), 1118. Pointing to §1117(a)’s language
indicating that a violation under §1125(a) can trigger an award of the defendant’s
profits “subject to the principles of equity,” Fossil argues that equity courts
historically required a showing of willfulness before authorizing a profits remedy
in trademark disputes. But this suggestion relies on the curious assumption that
Congress intended to incorporate a willfulness requirement here obliquely while
it prescribed mens rea conditions expressly elsewhere throughout the Act. Nor is
it likely that Congress meant to direct “principles of equity”—a term more naturally
suggesting fundamental rules that apply more systematically across claims and
practice areas—to a narrow rule about a profits remedy within trademark law. Even
crediting Fossil’s assumption, all that can be said with certainty is that Pre-Lanham
Act case law supports the ordinary principle that a defendant’s mental state is
relevant to assigning an appropriate remedy. The place for reconciling the
competing and incommensurable policy goals advanced by the parties is before
policymakers. Pp. 2-7.

Vacated and remanded.

GORSUCH, J., delivered the opinion of the Court, in which ROBERTS, C. J., and
THOMAS, GINSBURG, BREYER, ALITO, KAGAN, and KAVANAUGH, JJ.,
joined. ALITO, J., filed a concurring opinion, in which BREYER and KAGAN, JJ.,
joined. SOTOMAYOR, J., filed an opinion concurring in the judgment.

))))))))))))))))))
JUSTICE GORSUCH delivered the opinion of the Court.
When it comes to remedies for trademark infringement, the

Lanham Act authorizes many. A district court may award a winning
plaintiff injunctive relief, damages, or the defendant’s ill-gotten
profits. Without question, a defendant’s state of mind may have a
bearing on what relief a plaintiff should receive. An innocent trade-
mark violator often stands in very different shoes than an intentional
one. But some circuits have gone further. These courts hold a plaintiff
can win a profits remedy, in particular, only after showing the
defendant willfully infringed its trademark. The question before us is
whether that categorical rule can be reconciled with the statute’s plain
language.

The question comes to us in a case involving handbag fasteners.
Romag sells magnetic snap fasteners for use in leather goods. Fossil
designs, markets, and distributes a wide range of fashion accessories.
Years ago, the pair signed an agreement allowing Fossil to use
Romag’s fasteners in Fossil’s handbags and other products. Initially,
both sides seemed content with the arrangement. But in time Romag
discovered that the factories Fossil hired in China to make its products
were using counterfeit Romag fasteners—and that Fossil was doing

little to guard against the practice. Unable to resolve its concerns
amicably, Romag sued. The company alleged that Fossil had infringed
its trademark and falsely represented that its fasteners came from
Romag. After trial, a jury agreed with Romag, and found that Fossil
had acted “in callous disregard” of Romag’s rights. At the same time,
however, the jury rejected Romag’s accusation that Fossil had acted
willfully, as that term was defined by the district court.

For our purposes, the last finding is the important one. By way of
relief for Fossil’s trademark violation, Romag sought (among other
things) an order requiring Fossil to hand over the profits it had earned
thanks to its trademark violation. But the district court refused this
request. The court pointed out that controlling Second Circuit
precedent requires a plaintiff seeking a profits award to prove that the
defendant’s violation was willful. Not all circuits, however, agree with
the Second Circuit’s rule. We took this case to resolve that dispute
over the law’s demands. 588 U.S. ___ (2019).

Where does Fossil’s proposed willfulness rule come from? The
relevant section of the Lanham Act governing remedies for trademark
violations, §35, 60 Stat. 439-440, as amended, 15 U.S.C. §1117(a),
says this:

“When a violation of any right of the registrant of a mark registered
in the Patent and Trademark Office, a violation under section 1125(a)
or (d) of this title, or a willful violation under section 1125(c) of this
title, shall have been established . . . , the plaintiff shall be entitled,
subject to the provisions of sections 1111 and 1114 of this title, and
subject to the principles of equity, to recover (1) defendant’s profits,
(2) any damages sustained by the plaintiff, and (3) the costs of the
action.”

Immediately, this language spells trouble for Fossil and the circuit
precedent on which it relies. The statute does make a showing of
willfulness a precondition to a profits award when the plaintiff
proceeds under §1125(c). That section, added to the Lanham Act
some years after its initial adoption, creates a cause of action for
trademark dilution—conduct that lessens the association consumers
have with a trademark. But Romag alleged and proved a violation of
§1125(a), a provision establishing a cause of action for the false or
misleading use of trademarks. And in cases like that, the statutory
language has never required a showing of willfulness to win a
defendant’s profits. Yes, the law tells us that a profits award is subject
to limitations found in §§1111 and 1114. But no one suggests those
cross-referenced sections contain the rule Fossil seeks. Nor does this
Court usually read into statutes words that aren’t there. It’s a tempta-
tion we are doubly careful to avoid when Congress has (as here)
included the term in question elsewhere in the very same statutory
provision.

A wider look at the statute’s structure gives us even more reason
for pause. The Lanham Act speaks often and expressly about mental
states. Section 1117(b) requires courts to treble profits or damages and
award attorney’s fees when a defendant engages in certain acts
intentionally and with specified knowledge. Section 1117(c) increases
the cap on statutory damages from $200,000 to $2,000,000 for certain
willful violations. Section 1118 permits courts to order the infringing
items be destroyed if a plaintiff proves any violation of §1125(a) or a
willful violation of §1125(c). Section 1114 makes certain innocent
infringers subject only to injunctions. Elsewhere, the statute specifies
certain mens rea standards needed to establish liability, before even
getting to the question of remedies. See, e.g., §§1125(d)(1)(A)(i),
(B)(i) (prohibiting certain conduct only if undertaken with “bad faith
intent” and listing nine factors relevant to ascertaining bad faith
intent). Without doubt, the Lanham Act exhibits considerable care
with mens rea standards. The absence of any such standard in the
provision before us, thus, seems all the more telling.

So how exactly does Fossil seek to conjure a willfulness require-
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ment out of §1117(a)? Lacking any more obvious statutory hook, the
company points to the language indicating that a violation under
§1125(a) can trigger an award of the defendant’s profits “subject to
the principles of equity.” In Fossil’s telling, equity courts historically
required a showing of willfulness before authorizing a profits remedy
in trademark disputes. Admittedly, equity courts didn’t require so
much in patent infringement cases and other arguably analogous suits.
See, e.g., Dowagiac Mfg. Co. v. Minnesota Moline Plow Co., 235 U.S.
641, 644, 650-651 (1915). But, Fossil says, trademark is different.
There alone, a willfulness requirement was so long and universally
recognized that today it rises to the level of a “principle of equity” the
Lanham Act carries forward.

It’s a curious suggestion. Fossil’s contention that the term
“principles of equity” includes a willfulness requirement would not
directly contradict the statute’s other, express mens rea provisions or
render them wholly superfluous. But it would require us to assume
that Congress intended to incorporate a willfulness requirement here
obliquely while it prescribed mens rea conditions expressly elsewhere
throughout the Lanham Act. That might be possible, but on first blush
it isn’t exactly an obvious construction of the statute.

Nor do matters improve with a second look. The phrase “principles
of equity” doesn’t readily bring to mind a substantive rule about mens
rea from a discrete domain like trademark law. In the context of this
statute, it more naturally suggests fundamental rules that apply more
systematically across claims and practice areas. A principle is a
“fundamental truth or doctrine, as of law; a comprehensive rule or
doctrine which furnishes a basis or origin for others.” Black’s Law
Dictionary 1417 (3d ed. 1933); Black’s Law Dictionary 1357 (4th ed.
1951). And treatises and handbooks on the “principles of equity”
generally contain transsubstantive guidance on broad and fundamen-
tal questions about matters like parties, modes of proof, defenses, and
remedies. See, e.g., E. Merwin, Principles of Equity and Equity
Pleading (1895); J. Indermaur & C. Thwaites, Manual of the Princi-
ples of Equity (7th ed. 1913); H. Smith, Practical Exposition of the
Principles of Equity (5th ed. 1914); R. Megarry, Snell’s Principles of
Equity (23d ed. 1947). Our precedent, too, has used the term
“principles of equity” to refer to just such transsubstantive topics. See,
e.g., eBay Inc. v. MercExchange, L. L. C., 547 U.S. 388, 391, 393
(2006) [19 Fla. L. Weekly Fed. S197a]; Holmberg v. Armbrecht, 327
U.S. 392, 395 (1946). Congress itself has elsewhere used “equitable
principles” in just this way: An amendment to a different section of the
Lanham Act lists “laches, estoppel, and acquiescence” as examples of
“equitable principles.” 15 U.S.C. §1069. Given all this, it seems a little
unlikely Congress meant “principles of equity” to direct us to a narrow
rule about a profits remedy within trademark law.

But even if we were to spot Fossil that first essential premise of its
argument, the next has problems too. From the record the parties have
put before us, it’s far from clear whether trademark law historically
required a showing of willfulness before allowing a profits remedy.
The Trademark Act of 1905—the Lanham Act’s statutory predecessor
which many earlier cases interpreted and applied—did not mention
such a requirement. It’s true, as Fossil notes, that some courts
proceeding before the 1905 Act, and even some later cases following
that Act, did treat willfulness or something like it as a prerequisite for
a profits award and rarely authorized profits for purely good-faith
infringement. See, e.g., Horlick’s Malted Milk Corp. v. Horluck’s,
Inc., 51 F. 2d 357, 359 (WD Wash. 1931) (explaining that the plaintiff
“cannot recover defendant’s profits unless it has been shown beyond
a reasonable doubt that defendant was guilty of willful fraud in the use
of the enjoined trade-name”); see also Saxlehner v. Siegel-Cooper
Co., 179 U.S. 42, 42-43 (1900) (holding that one defendant “should
not be required to account for gains and profits” when it “appear[ed]
to have acted in good faith”). But Romag cites other cases that ex-

pressly rejected any such rule. See, e.g., Oakes v. Tonsmierre, 49 F.
447, 453 (CC SD Ala. 1883); see also Stonebraker v. Stonebraker, 33
Md. 252, 268 (1870); Lawrence-Williams Co. v. Societe Enfants
Gombault et Cie, 52 F. 2d 774, 778 (CA6 1931).

The confusion doesn’t end there. Other authorities advanced still
different understandings about the relationship between mens rea and
profits awards in trademark cases. See, e.g., H. Nims, Law of Unfair
Competition and Trade-Marks §424 (2d ed. 1917) (“An accounting
will not be ordered where the infringing party acted innocently and in
ignorance of the plaintiff’s rights”); N. Hesseltine, Digest of the Law
of Trade-Marks and Unfair Trade 305 (1906) (contrasting a case
holding “[n]o account as to profits allowed except as to user after
knowledge of plaintiff’s right to trademark” and one permitting profits
“although defendant did not know of infringement” (emphasis
added)). And the vast majority of the cases both Romag and Fossil cite
simply failed to speak clearly to the issue one way or another. See,
e.g., Hostetter v. Vowinkle, 12 F. Cas. 546, 547 (No. 6,714) (CC Neb.
1871); Graham v. Plate, 40 Cal. 593, 597-599 (1871); Hemmeter
Cigar Co. v. Congress Cigar Co., 118 F. 2d 64, 71-72 (CA6 1941).

At the end of it all, the most we can say with certainty is this. Mens
rea figured as an important consideration in awarding profits in pre-
Lanham Act cases. This reflects the ordinary, transsubstantive
principle that a defendant’s mental state is relevant to assigning an
appropriate remedy. That principle arises not only in equity, but across
many legal contexts. See, e.g., Smith v. Wade, 461 U.S. 30, 38-51
(1983) (42 U.S.C. §1983); Morissette v. United States, 342 U.S. 246,
250-263 (1952) (criminal law); Wooden-Ware Co. v. United States,
106 U.S. 432, 434-435 (1882) (common law trespass). It’s a principle
reflected in the Lanham Act’s text, too, which permits greater
statutory damages for certain willful violations than for other
violations. 15 U.S.C. §1117(c). And it is a principle long reflected in
equity practice where district courts have often considered a defen-
dant’s mental state, among other factors, when exercising their
discretion in choosing a fitting remedy. See, e.g., L. P. Larson, Jr., Co.
v. Wm. Wrigley, Jr., Co., 277 U.S. 97, 99-100 (1928); Lander v.
Lujan, 888 F. 2d 153, 155-156 (CADC 1989); United States v.
Klimek, 952 F. Supp. 1100, 1117 (ED Pa. 1997). Given these tradi-
tional principles, we do not doubt that a trademark defendant’s mental
state is a highly important consideration in determining whether an
award of profits is appropriate. But acknowledging that much is a far
cry from insisting on the inflexible precondition to recovery Fossil
advances.

With little to work with in the statute’s language, structure, and
history, Fossil ultimately rests on an appeal to policy. The company
tells us that stouter restraints on profits awards are needed to deter
“baseless” trademark suits. Meanwhile, Romag insists that its reading
of the statute will promote greater respect for trademarks in the
“modern global economy.” As these things go, amici amplify both
sides’ policy arguments. Maybe, too, each side has a point. But the
place for reconciling competing and incommensurable policy goals
like these is before policymakers. This Court’s limited role is to read
and apply the law those policymakers have ordained, and here our task
is clear. The judgment of the court of appeals is vacated, and the case
is remanded for further proceedings consistent with this opinion.

It is so ordered.
))))))))))))))))))

JUSTICE ALITO, with whom JUSTICE BREYER and JUSTICE
KAGAN join, concurring.

We took this case to decide whether willful infringement is a
prerequisite to an award of profits under 15 U.S.C. §1117(a). The
decision below held that willfulness is such a prerequisite. App. to Pet.
for Cert. 32a. That is incorrect. The relevant authorities, particularly
pre-Lanham Act case law, show that willfulness is a highly important
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consideration in awarding profits under §1117(a), but not an absolute
precondition. I would so hold and concur on that ground.
))))))))))))))))))

JUSTICE SOTOMAYOR, concurring in the judgment.
I agree that 15 U.S.C. §1117(a) does not impose a “willfulness”

prerequisite for awarding profits in trademark infringement actions.
Courts of equity, however, defined “willfulness” to encompass a
range of culpable mental states—including the equivalent of reckless-
ness, but excluding “good faith” or negligence. See 5 McCarthy on
Trademarks and Unfair Competition §30:62 (5th ed. 2019) (explain-
ing that “willfulness” ranged from fraudulent and knowing to reckless
and indifferent behavior); see also, e.g., Lawrence-Williams Co. v.
Societe Enfants Gombault et Cie, 52 F. 2d 774, 778 (CA6 1931); Regis
v. Jaynes, 191 Mass. 245, 248-249, 77 N. E. 774, 776 (1906).

The majority suggests that courts of equity were just as likely to
award profits for such “willful” infringement as they were for
“innocent” infringement. Ante, at 5-6. But that does not reflect the
weight of authority, which indicates that profits were hardly, if ever,
awarded for innocent infringement. See, e.g., Wood v. Peffer, 55 Cal.
App. 2d 116, 125 (1942) (explaining that “equity constantly refuses,
for want of fraudulent intent, the prayer for an accounting of profits”);
Globe-Wernicke Co. v. Safe-Cabinet Co., 110 Ohio St. 609, 617, 144
N. E. 711, 713 (1924) (“By the great weight of authority, particularly
where the infringement . . . was deliberate and willful, it is held that the
wrongdoer is required to account for all profits realized by him as a
result of his wrongful acts”); Dickey v. Mutual Film Corp., 186 App.
Div. 701, 702, 174 N. Y. S. 784 (1919) (declining to award profits
because there was “no proof of any fraudulent intent upon the part of
the defendant”); Standard Cigar Co. v. Goldsmith, 58 Pa. Super. 33,
37 (1914) (reasoning that a defendant “should be compelled to
account for . . . profits” where “the infringement complained of was
not the result of mistake or ignorance of the plaintiff’s right”). Nor
would doing so seem to be consistent with longstanding equitable
principles which, after all, seek to deprive only wrongdoers of their
gains from misconduct. Cf. Duplate Corp. v. Triplex Safety Glass Co.,
298 U.S. 448, 456-457 (1936). Thus, a district court’s award of profits
for innocent or good-faith trademark infringement would not be
consonant with the “principles of equity” referenced in §1117(a) and
reflected in the cases the majority cites. Ante at 6-7.

Because the majority is agnostic about awarding profits for both
“willful” and innocent infringement as those terms have been
understood, I concur in the judgment only.

*        *        *

Aliens—Removal—Cancellation—In determining eligibility for can-
cellation of removal of a lawful permanent resident who commits a
serious crime, an offense listed in 8 U.S.C. §1182(a)(2) committed
during the initial seven years of residence need not be one of the
offenses of removal

ANDRE MARTELLO BARTON, Petitioner v. WILLIAM P. BARR, ATTORNEY
GENERAL. U.S. Supreme Court. Case No. 18-725. Argued November 4, 2019—
Decided April 23, 2020. On Writ of Certiorari to the U.S. Court of Appeals for the
Eleventh Circuit.

Syllabus
When a lawful permanent resident commits certain serious crimes, the Government

may initiate removal proceedings before an immigration judge. 8 U.S.C. §1229a.
If the lawful permanent resident is found removable, the immigration judge may
cancel removal, but only if the lawful permanent resident meets strict statutory
eligibility requirements. §§1229b(a), 1229b(d)(1)(B).

Over the span of 12 years, lawful permanent resident Andre Barton was
convicted of state crimes, including a firearms offense, drug offenses, and
aggravated assault offenses. An Immigration Judge found him removable based on
his state firearms and drug offenses. Barton applied for cancellation of removal.
Among the eligibility requirements, a lawful permanent resident must have
“resided in the United States continuously for 7 years after having been admitted
in any status.” §1229b(a)(2). Another provision, the so-called stop-time rule,

provides that a continuous period of residence “shall be deemed to end” when the
lawful permanent resident commits “an offense referred to in section 1182(a)(2) . . .
that renders the alien inadmissible to the United States under section 1182(a)(2).”
§1229b(d)(1)(B). Because Barton’s aggravated assault offenses were committed
within his first seven years of admission and were covered by §1182(a)(2), the
Immigration Judge concluded that Barton was not eligible for cancellation of
removal. The Board of Immigration Appeals and the Eleventh Circuit agreed.

Held: For purposes of cancellation-of-removal eligibility, a §1182(a)(2) offense
committed during the initial seven years of residence does not need to be one of the
offenses of removal. Pp. 6-17.

(a) The cancellation-of-removal statute functions like a traditional recidivist
sentencing statute, making a noncitizen’s prior crimes relevant to eligibility for
cancellation of removal. The statute’s text clarifies two points relevant here. First,
cancellation of removal is precluded when, during the initial seven years of
residence, the noncitizen “committed an offense referred to in section 1182(a)(2),”
even if (as in Barton’s case) the conviction occurred after the seven years elapsed.
Second, the offense must “rende[r] the alien inadmissible” as a result. For crimes
involving moral turpitude, the relevant category here, §1182(a)(2) provides that a
noncitizen is rendered “inadmissible” when he is convicted of or admits the
offense. §1182(a)(2)(A)(i).

As a matter of statutory text and structure, the analysis here is straightforward.
Barton’s aggravated assault offenses were crimes involving moral turpitude and
therefore “referred to in section 1182(a)(2).” He committed the offenses during his
initial seven years of residence and was later convicted of the offenses, thereby
rendering him “inadmissible.” Barton was, therefore, ineligible for cancellation of
removal. Pp. 6-10.

(b) Barton’s counterarguments are unpersuasive. First, he claims that the
statute’s structure supports an “offense of removal” approach. But §1227(a)(2)
offenses—not §1182(a)(2) offenses—are ordinarily the basis for removal of lawful
permanent residents. Therefore, Barton’s structural argument falls apart. If he were
correct, the statute presumably would specify offenses “referred to in section
1182(a)(2) or section 1227(a)(2).” By contrast, some other immigration law
provisions do focus only on the offense of removal, and their statutory text and
context support that limitation. See, e.g., §§1226(a), (c)(1)(A), 1252(a)(2)(C).

Second, seizing on the statutory phrase “committed an offense referred to in
section 1182(a)(2) . . . that renders the alien inadmissible to the United States under
section 1182(a)(2),” §1229b(d)(1)(B), Barton argues that a noncitizen is rendered
“inadmissible” when actually adjudicated as inadmissible and denied admission
to the United States, something that usually cannot happen to a lawfully admitted
noncitizen. But the statutory text employs the term “inadmissibility” as a status that
can result from, e.g., a noncitizen’s (including a lawfully admitted noncitizen’s)
commission of certain offenses listed in §1182(a)(2). See, e.g., §§1182(a)(2)(A)(i),
(B). And Congress has made that status relevant in several statutory contexts that
apply to lawfully admitted noncitizens such as Barton. In those contexts, a
noncitizen faces immigration consequences from being convicted of a §1182(a)(2)
offense even though the noncitizen is lawfully admitted and is not necessarily
removable solely because of that offense. See, e.g., §§1160(a)(1)(C), (a)(3)(B)(ii).
Such examples pose a major hurdle for Barton’s textual argument, and Barton has
no persuasive answer.

Third, Barton argues that the Government’s interpretation treats as surplusage
the phrase “or removable from the United States under section 1227(a)(2) or
1227(a)(4).” But redundancies are common in statutory drafting. The Court has
often recognized that sometimes the better overall reading of a statute contains
some redundancy. And redundancy in one portion of a statute is not a license to
rewrite or eviscerate another portion of the statute contrary to its text.

Finally, Barton argues alternatively that, even if inadmissibility is a status, and
even if the offense that precludes cancellation of removal need not be one of the
offenses of removal, a noncitizen must at least have been capable of being charged
with a §1182(a)(2) inadmissibility offense as the basis for removal. Because the
cancellation-of-removal statute is a recidivist statute, however, whether the offense
that precludes cancellation of removal was charged or could have been charged as
one of the offenses of removal is irrelevant. Pp. 10-17.

904 F. 3d 1294, affirmed.

KAVANAUGH, J., delivered the opinion of the Court, in which ROBERTS, C. J.,
and THOMAS, ALITO, and GORSUCH, JJ., joined. SOTOMAYOR, J., filed a
dissenting opinion, in which GINSBURG, BREYER, and KAGAN, JJ., joined.

))))))))))))))))))
JUSTICE KAVANAUGH delivered the opinion of the Court.
Under the immigration laws, a noncitizen who is authorized to live

permanently in the United States is a lawful permanent resident—also
commonly known as a green-card holder. But unlike a U.S. citizen, a
lawful permanent resident who commits a serious crime may be
removed from the United States.

Andre Barton is a Jamaican national and a longtime lawful
permanent resident of the United States. During his time in the United



Headnotes and indexes are copyrighted and may not be duplicated by photocopying, printing,
or other means without the express permission of the publishers. 1-800-351-0917

UNITED STATES SUPREME COURT 28 Fla. L. Weekly Fed. S179

States, Barton has been convicted of state crimes on three separate
occasions spanning 12 years. The crimes include a firearms offense,
drug offenses, and aggravated assault offenses. By law, the firearms
offense and the drug offenses each independently rendered Barton
eligible for removal from the United States. In September 2016, the
U.S. Government sought to remove Barton, and a U.S. Immigration
Judge determined that Barton was removable.

Barton applied for cancellation of removal, a form of relief that
allows a noncitizen to remain in the United States despite being found
removable. The immigration laws authorize an immigration judge to
cancel removal, but Congress has established strict eligibility
requirements. See 8 U.S.C. §§1229b(a), (d)(1)(B). For a lawful
permanent resident such as Barton, the applicant for cancellation of re-
moval (1) must have been a lawful permanent resident for at least five
years; (2) must have continuously resided in the United States for at
least seven years after lawful admission; (3) must not have been
convicted of an aggravated felony as defined in the immigration laws;
and (4) during the initial seven years of continuous residence, must not
have committed certain other offenses listed in 8 U.S.C. §1182(a)(2).
If a lawful permanent resident meets those eligibility requirements,
the immigration judge has discretion to (but is not required to) cancel
removal and allow the lawful permanent resident to remain in the
United States.

Under the cancellation-of-removal statute, the immigration judge
examines the applicant’s prior crimes, as well as the offense that
triggered his removal. If a lawful permanent resident has ever been
convicted of an aggravated felony, or has committed an offense listed
in §1182(a)(2) during the initial seven years of residence, that criminal
record will preclude cancellation of removal.1 In that way, the statute
operates like traditional criminal recidivist laws, which ordinarily
authorize or impose greater sanctions on offenders who have commit-
ted prior crimes.

In this case, after finding Barton removable based on his state
firearms and drug offenses, the Immigration Judge and the Board of
Immigration Appeals (BIA) concluded that Barton was not eligible for
cancellation of removal. Barton had committed offenses listed in
§1182(a)(2) during his initial seven years of residence—namely, his
state aggravated assault offenses in 1996. Barton’s 1996 aggravated
assault offenses were not the offenses that triggered his removal. But
according to the BIA, and contrary to Barton’s argument, the offense
that precludes cancellation of removal need not be one of the offenses
of removal. In re Jurado-Delgado, 24 I. & N. Dec. 29, 31 (BIA 2006).
The U.S. Court of Appeals for the Eleventh Circuit agreed with the
BIA’s reading of the statute and concluded that Barton was not
eligible for cancellation of removal. The Second, Third, and Fifth
Circuits have similarly construed the statute; only the Ninth Circuit
has disagreed.

Barton argues that the BIA and the Eleventh Circuit misinterpreted
the statute. He contends that the §1182(a)(2) offense that precludes
cancellation of removal must be one of the offenses of removal. We
disagree with Barton, and we affirm the judgment of the U.S. Court of
Appeals for the Eleventh Circuit.

I
Federal immigration law governs the admission of noncitizens to

the United States and the deportation of noncitizens previously
admitted. See 8 U.S.C. §§1182(a), 1227(a), 1229a.2 The umbrella
statutory term for being inadmissible or deportable is “removable.”
§1229a(e)(2).

A noncitizen who is authorized to live permanently in the United
States is a lawful permanent resident, often known as a green-card
holder. When a lawful permanent resident commits a crime and is
determined by an immigration judge to be removable because of that
crime, the Attorney General (usually acting through an immigration

judge) may cancel removal. §1229b(a). But the comprehensive immi-
gration law that Congress passed and President Clinton signed in 1996
tightly cabins eligibility for cancellation of removal. See Illegal
Immigration Reform and Immigrant Responsibility Act of 1996, 110
Stat. 3009-546, 8 U.S.C. §1101 note.

For a lawful permanent resident, the cancellation-of-removal
statute provides that an immigration judge “may cancel removal in the
case of an alien who is inadmissible or deportable from the United
States if the alien—(1) has been an alien lawfully admitted for
permanent residence for not less than 5 years, (2) has resided in the
United States continuously for 7 years after having been admitted in
any status, and (3) has not been convicted of any aggravated felony.”
§1229b(a).3

The statute imposes one other requirement known as the “stop-time
rule.” As relevant here, the statute provides that a lawful permanent
resident, during the initial seven years of residence, also cannot have
committed “an offense referred to in section 1182(a)(2) of this title
that renders the alien inadmissible to the United States under section
1182(a)(2) of this title or removable from the United States under
section 1227(a)(2) or 1227(a)(4) of this title.” §1229b(d)(1)(B).

Andre Barton is a Jamaican national and a lawful permanent
resident of the United States. In 1996, he was convicted in a Georgia
court of a firearms offense stemming from an incident where Barton
and a friend shot up the house of Barton’s ex-girlfriend. In separate
proceedings in 2007 and 2008, he was convicted in Georgia courts of
state drug offenses. One case involved methamphetamine, and the
other involved cocaine and marijuana.

In 2016, the U.S. Government charged Barton with deportability
under 8 U.S.C. §1227(a)(2) based on the 1996 firearms offense and
the 2007 and 2008 drug crimes. See §§1227(a)(2)(B)(i), (C). Barton
conceded that he was removable based on his criminal convictions for
the firearms offense and drug offenses, and an Immigration Judge
found him removable.

Barton applied for cancellation of removal. All agree that Barton
meets two of the eligibility requirements for cancellation of removal.
He has been a lawful permanent resident for more than five years. And
he has not been convicted of an “aggravated felony,” as defined by the
immigration laws.

The Immigration Judge concluded, however, that Barton had
committed an offense listed in §1182(a)(2) during his initial seven
years of residence. In 1996, 6½ years after his admission to this
country, Barton committed aggravated assault offenses for which he
was later convicted in a Georgia court. The Immigration Judge
concluded that those aggravated assault offenses were covered by
§1182(a)(2) and that Barton was therefore not eligible for cancellation
of removal.

The Board of Immigration Appeals and the U.S. Court of Appeals
for the Eleventh Circuit likewise concluded that Barton was not
eligible for cancellation of removal. Barton v. United States Atty.
Gen., 904 F. 3d 1294, 1302 (2018). The key question was whether the
offense that precludes cancellation of removal (here, Barton’s 1996
aggravated assault offenses) must also be one of the offenses of
removal.4 The Board of Immigration Appeals has long interpreted the
statute to mean that “an alien need not actually be charged and found
inadmissible or removable on the applicable ground in order for the
criminal conduct in question to terminate continuous residence in this
country” and preclude cancellation of removal. Jurado-Delgado, 24
I. & N. Dec., at 31. In this case, the Eleventh Circuit likewise indicated
that the §1182(a)(2) offense that precludes cancellation of removal
need not be one of the offenses of removal. 904 F. 3d, at 1299-1300.
And the Second, Third, and Fifth Circuits have similarly construed the
statute. See Heredia v. Sessions, 865 F. 3d 60, 68 (CA2 2017); Ardon
v. Attorney General of United States, 449 Fed. Appx. 116, 118 (CA3
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2011); Calix v. Lynch, 784 F. 3d 1000, 1011 (CA5 2015).
But in 2018, the Ninth Circuit disagreed with those courts and with

the BIA. The Ninth Circuit ruled that a lawful permanent resident’s
commission of an offense listed in §1182(a)(2) makes the noncitizen
ineligible for cancellation of removal only if that offense was one of
the offenses of removal. Nguyen v. Sessions, 901 F. 3d 1093, 1097
(2018). Under the Ninth Circuit’s approach, Barton would have been
eligible for cancellation of removal because his §1182(a)(2) offenses
(his 1996 aggravated assault offenses) were not among the offenses of
removal (his 1996 firearms offense and his 2007 and 2008 drug
crimes).

In light of the division in the Courts of Appeals over how to
interpret this statute, we granted certiorari. 587 U.S. ___ (2019).

II

A
Under the immigration laws, when a noncitizen has committed a

serious crime, the U.S. Government may seek to remove that
noncitizen by initiating removal proceedings before an immigration
judge. If the immigration judge determines that the noncitizen is
removable, the immigration judge nonetheless has discretion to cancel
removal. But the immigration laws impose strict eligibility require-
ments for cancellation of removal. To reiterate, a lawful permanent
resident such as Barton who has been found removable because of
criminal activity is eligible for cancellation of removal “if the alien—
(1) has been an alien lawfully admitted for permanent residence for
not less than 5 years, (2) has resided in the United States continuously
for 7 years after having been admitted in any status, and (3) has not
been convicted of any aggravated felony.” §1229b(a).

To be eligible for cancellation of removal, the lawful permanent
resident, during the initial seven years of residence after admission,
also must not have committed “an offense referred to in section
1182(a)(2) of this title that renders the alien inadmissible to the United
States under section 1182(a)(2) of this title or removable from the
United States under section 1227(a)(2) or 1227(a)(4) of this title.”
§1229b(d)(1)(B).

The law therefore fashions two distinct ways in which a lawful
permanent resident’s prior crimes may preclude cancellation of
removal.

The law precludes cancellation of removal if the lawful permanent
resident has been convicted of an “aggravated felony” at any time.
The statutory list of aggravated felonies is long: murder, rape, drug
trafficking, firearms trafficking, obstruction of justice, treason,
gambling, human trafficking, and tax evasion, among many other
crimes. §§1101(a)(43)(A)-(U).

In addition, the law precludes cancellation of removal if the lawful
permanent resident committed certain other serious crimes during the
initial seven years of residence. The law defines those offenses by
cross-referencing §1182(a)(2), which specifies the offenses that can
render a noncitizen “inadmissible” to the United States. Section
1182(a)(2) includes “crime[s] involving moral turpitude,” which is a
general category that covers a wide variety of crimes. Section
1182(a)(2) also expressly encompasses various violations of drug
laws, prostitution, money laundering, and certain DUIs involving
personal injury, among other crimes. §§1182(a)(2)(A)(i), (C), (D),
(E), (I); see §1101(h).

In specifying when cancellation of removal would be precluded
because of prior criminal activity, Congress struck a balance that
considers both the nature of the prior crime and the length of time that
the noncitizen has resided in the United States. If a lawful permanent
resident has been convicted at any time of certain crimes (what the
immigration laws refer to as an “aggravated felony”), then the
noncitizen is not eligible for cancellation of removal. If during the

initial 7-year period of residence, a lawful permanent resident
committed certain other offenses referred to in §1182(a)(2), then the
noncitizen likewise is not eligible for cancellation of removal.

In providing that a noncitizen’s prior crimes (in addition to the
offense of removal) can render him ineligible for cancellation of
removal, the cancellation-of-removal statute functions like a tradi-
tional recidivist sentencing statute. In an ordinary criminal case, a
defendant may be convicted of a particular criminal offense. And at
sentencing, the defendant’s other criminal offenses may be relevant.
So too in the immigration removal context. A noncitizen may be
found removable based on a certain criminal offense. In applying for
cancellation of removal, the noncitizen must detail his entire criminal
record on Form EOIR-42A. An immigration judge then must
determine whether the noncitizen has been convicted of an aggravated
felony at any time or has committed a §1182(a)(2) offense during the
initial seven years of residence. It is entirely ordinary to look beyond
the offense of conviction at criminal sentencing, and it is likewise
entirely ordinary to look beyond the offense of removal at the
cancellation-of-removal stage in immigration cases.5

It is not surprising, moreover, that Congress required immigration
judges considering cancellation of removal to look in part at whether
the noncitizen has committed any offenses listed in §1182(a)(2). The
offenses listed in §1182(a)(2) help determine whether a noncitizen
should be admitted to the United States. Under the cancellation-of-
removal statute, immigration judges must look at that same category
of offenses to determine whether, after a previously admitted
noncitizen has been determined to be deportable, the noncitizen
should nonetheless be allowed to remain in the United States. If a
crime is serious enough to deny admission to a noncitizen, the crime
can also be serious enough to preclude cancellation of removal, at
least if committed during the initial seven years of residence.

Importantly, the text of the cancellation-of-removal statute does
not simply say that cancellation of removal is precluded when, during
the initial seven years of residence, the noncitizen was convicted of an
offense referred to in §1182(a)(2). Rather, the text says that cancella-
tion of removal is precluded when, during the initial seven years of
residence, the noncitizen “committed an offense referred to in section
1182(a)(2) . . . that renders the alien inadmissible.” §1229b(d)(1)(B).
That language clarifies two points of relevance here.

First, cancellation of removal is precluded if a noncitizen commit-
ted a §1182(a)(2) offense during the initial seven years of residence,
even if (as in Barton’s case) the conviction occurred after the seven
years elapsed. In other words, as Congress specified in the statute and
as the BIA and the Courts of Appeals have recognized, the date of
commission of the offense is the key date for purposes of calculating
whether the noncitizen committed a §1182(a)(2) offense during the
initial seven years of residence. See In re Perez, 22 I. & N. Dec. 689,
693-694 (BIA 1999) (date of commission is controlling date); see also
Heredia, 865 F. 3d, at 70-71 (“the date of the commission of the
offense governs the computation of a lawful permanent resident’s
continuous residency in the United States”); Calix, 784 F. 3d, at 1012
(“Once he was convicted of the offense” referred to in §1182(a)(2),
“he was rendered inadmissible to the United States. His accrual of
continuous residence was halted as of the date he committed that
offense”).

Second, the text of the law requires that the noncitizen be rendered
“inadmissible” as a result of the offense. For crimes involving moral
turpitude, which is the relevant category of §1182(a)(2) offenses here,
§1182(a)(2) provides that a noncitizen is rendered “inadmissible”
when he is convicted of or admits the offense. §1182(a)(2)(A)(i). As
the Eleventh Circuit explained, “while only commission is required at
step one, conviction (or admission) is required at step two.” 904 F. 3d,
at 1301.
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In this case, Barton’s 1996 state aggravated assault offenses were
crimes involving moral turpitude and therefore “referred to in section
1182(a)(2).” Barton committed those offenses during his initial seven
years of residence. He was later convicted of the offenses in a Georgia
court and thereby rendered “inadmissible.” Therefore, Barton was in-
eligible for cancellation of removal.

As a matter of statutory text and structure, that analysis is straight-
forward. The Board of Immigration Appeals has long interpreted the
statute that way. See Jurado-Delgado, 24 I. & N. Dec., at 31. And
except for the Ninth Circuit, all of the Courts of Appeals to consider
the question have interpreted the statute that way.

B
Barton pushes back on that straightforward statutory interpretation

and the longstanding position of the Board of Immigration Appeals.
Barton says that he may not be denied cancellation of removal based
on his 1996 aggravated assault offenses because those offenses were
not among the offenses of removal found by the Immigration Judge
in Barton’s removal proceeding. Rather, his 1996 firearms offense and
his 2007 and 2008 drug offenses were the offenses of removal.

To succinctly summarize the parties’ different positions (with the
difference highlighted in italics below): The Government would
preclude cancellation of removal under this provision if the lawful
permanent resident committed a §1182(a)(2) offense during the initial
seven years of residence. Barton would preclude cancellation of
removal under this provision if the lawful permanent resident commit-
ted a §1182(a)(2) offense during the initial seven years of residence
and if that §1182(a)(2) offense was one of the offenses of removal in
the noncitizen’s removal proceeding.

To support his “offense of removal” approach, Barton advances
three different arguments. A caution to the reader: These arguments
are not easy to unpack.

First, according to Barton, the statute’s overall structure with
respect to removal proceedings demonstrates that a §1182(a)(2)
offense may preclude cancellation of removal only if that §1182(a)(2)
offense was one of the offenses of removal. We disagree. In removal
proceedings, a lawful permanent resident (such as Barton) may be
found “deportable” based on deportability offenses listed in
§1227(a)(2). A noncitizen who has not previously been admitted may
be found “inadmissible” based on inadmissibility offenses listed in
§1182(a)(2). See §§1182(a), 1227(a), 1229a(e)(2). Importantly, then,
§1227(a)(2) offenses—not §1182(a)(2) offenses—are typically the
basis for removal of lawful permanent residents.

Because the offense of removal for lawful permanent residents is
ordinarily a §1227(a)(2) offense, Barton’s structural argument falls
apart. If Barton were correct that this aspect of the cancellation-of-
removal statute focused only on the offense of removal, the statute
presumably would specify offenses “referred to in section 1182(a)(2)
or section 1227(a)(2).” So why does the statute identify only offenses
“referred to in section 1182(a)(2)”? Barton has no good answer. At
oral argument, when directly asked that question, Barton’s able
counsel forthrightly acknowledged: “It’s a little hard to explain.” Tr.
of Oral Arg. 27.

This point is the Achilles’ heel of Barton’s structural argument. As
we see it, Barton cannot explain the omission of §1227(a)(2) offenses
in the “referred to” clause for a simple reason: Barton’s interpretation
of the statute is incorrect. Properly read, this is not simply an “offense
of removal” statute that looks only at whether the offense of removal
was committed during the initial seven years of residence. Rather, this
is a recidivist statute that uses §1182(a)(2) offenses as a shorthand
cross-reference for a category of offenses that will preclude cancella-
tion of removal if committed during the initial seven years of resi-
dence.

By contrast to this cancellation-of-removal provision, some other

provisions of the immigration laws do focus only on the offense of
removal—for example, provisions governing mandatory detention
and jurisdiction. See §§1226(a), (c)(1)(A), (B), 1252(a)(2)(C). But the
statutory text and context of those provisions support that limitation.
Those provisions use the phrase “inadmissible by reason of” a
§1182(a)(2) offense, “deportable by reason of” a §1227(a)(2) offense,
or “removable by reason of” a §1182(a)(2) or §1227(a)(2) offense.
And the provisions make contextual sense only if the offense justify-
ing detention or denying jurisdiction is one of the offenses of removal.
The cancellation-of-removal statute does not employ similar lan-
guage.

Second, moving from overall structure to precise text, Barton
seizes on the statutory phrase “committed an offense referred to in
section 1182(a)(2) . . . that renders the alien inadmissible to the United
States under section 1182(a)(2).” §1229b(d)(1)(B) (emphasis added).
According to Barton, conviction of an offense listed in §1182(a)(2)—
for example, conviction in state court of a crime involving moral
turpitude—does not itself render the noncitizen “inadmissible.” He
argues that a noncitizen is not rendered “inadmissible” unless and until
the noncitizen is actually adjudicated as inadmissible and denied
admission to the United States. And he further contends that a lawfully
admitted noncitizen usually cannot be removed from the United States
on the basis of inadmissibility. As Barton puts it (and the dissent
echoes the point), how can a lawfully admitted noncitizen be found
inadmissible when he has already been lawfully admitted?

As a matter of common parlance alone, that argument would of
course carry some force. But the argument fails because it disregards
the statutory text, which employs the term “inadmissibility” as a status
that can result from, for example, a noncitizen’s (including a lawfully
admitted noncitizen’s) commission of certain offenses listed in
§1182(a)(2).

For example, as relevant here, §1182(a)(2) flatly says that a
noncitizen such as Barton who commits a crime involving moral
turpitude and is convicted of that offense “is inadmissible.”
§1182(a)(2)(A)(i). Full stop. Similarly, a noncitizen who has two or
more convictions, together resulting in aggregate sentences of at least
five years, “is inadmissible.” §1182(a)(2)(B). A noncitizen who a
consular officer or the Attorney General knows or has reason to
believe is a drug trafficker “is inadmissible.” §1182(a)(2)(C)(i). A
noncitizen who receives the proceeds of prostitution within 10 years
of applying for admission “is inadmissible.” §1182(a)(2)(D)(ii). The
list goes on. See, e.g., §§1182(a)(2)(C)(ii)-(E), (G)-(I). Those provi-
sions do not say that a noncitizen will become inadmissible if the
noncitizen is found inadmissible in a subsequent immigration removal
proceeding. Instead, those provisions say that the noncitizen “is
inadmissible.”

Congress has in turn made that status—inadmissibility because of
conviction or other proof of commission of §1182(a)(2) offenses—
relevant in several statutory contexts that apply to lawfully admitted
noncitizens such as Barton. Those contexts include adjustment to
permanent resident status; protection from removal because of
temporary protected status; termination of temporary resident status;
and here cancellation of removal. See, e.g., §§1160(a)(1)(C),
(a)(3)(B)(ii), 1254a(a)(1)(A), (c)(1)(A)(iii), 1255(a), (l)(2). In those
contexts, the noncitizen faces immigration consequences from being
convicted of a §1182(a)(2) offense even though the noncitizen is
lawfully admitted and is not necessarily removable solely because of
that offense.

Consider how those other proceedings work. A lawfully admitted
noncitizen who is convicted of an offense listed in §1182(a)(2) is
typically not removable from the United States on that basis (recall
that a lawfully admitted noncitizen is ordinarily removable only for
commission of a §1227(a)(2) offense). But the noncitizen is “inad-
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missible” because of the §1182(a)(2) offense and for that reason may
not be able to obtain adjustment to permanent resident status.
§§1255(a), (l)(2). So too, a lawfully admitted noncitizen who is
convicted of an offense listed in §1182(a)(2) is “inadmissible” and for
that reason may not be able to obtain temporary protected status.
§§1254a(a)(1)(A), (c)(1)(A)(iii). A lawfully admitted noncitizen who
is a temporary resident and is convicted of a §1182(a)(2) offense is
“inadmissible” and for that reason may lose temporary resident status.
§§1160(a)(1)(C), (a)(3)(B)(ii).

Those statutory examples pose a major hurdle for Barton’s textual
argument. The examples demonstrate that Congress has employed the
concept of “inadmissibility” as a status in a variety of statutes similar
to the cancellation-of-removal statute, including for lawfully admitted
noncitizens. Barton has no persuasive answer to those examples.
Barton tries to say that some of those other statutes involve a
noncitizen who, although already admitted to the United States, is
nonetheless seeking “constructive admission.” Reply Brief 12; Tr. of
Oral Arg. 11. But that ginned-up label does not avoid the problem. Put
simply, those other statutes show that lawfully admitted noncitizens
who are, for example, convicted of §1182(a)(2) crimes are “inadmis-
sible” and in turn may suffer certain immigration consequences, even
though those lawfully admitted noncitizens cannot necessarily be
removed solely because of those §1182(a)(2) offenses.

The same is true here. A lawfully admitted noncitizen who was
convicted of a crime involving moral turpitude during his initial seven
years of residence is “inadmissible” and for that reason is ineligible for
cancellation of removal.

In advancing his structural and textual arguments, Barton insists
that his interpretation of the statute reflects congressional intent
regarding cancellation of removal. But if Congress intended that only
the offense of removal would preclude cancellation of removal under
the 7-year residence provision, it is unlikely that Congress would have
employed such a convoluted way to express that intent. Barton cannot
explain why, if his view of Congress’ intent is correct, the statute does
not simply say something like: “The alien is not eligible for cancella-
tion of removal if the offense of removal was committed during the
alien’s initial seven years of residence.”

Third, on a different textual tack, Barton argues that the Govern-
ment’s interpretation cannot be correct because the Government
would treat as surplusage the phrase “or removable from the United
States under section 1227(a)(2) or 1227(a)(4) of this title.” Recall that
the statute, as relevant here, provides that a lawful permanent resident
is not eligible for cancellation of removal if, during the initial seven
years of residence, he committed “an offense referred to in section
1182(a)(2) of this title that renders the alien inadmissible to the United
States under section 1182(a)(2) of this title or removable from the
United States under section 1227(a)(2) or 1227(a)(4) of this title.”
§1229b(d)(1)(B) (emphasis added).

To begin with, all agree that under either side’s interpretation, the
reference to §1227(a)(4)—as distinct from §1227(a)(2)—is redundant
surplusage. See §1229b(c)(4); Brief for Petitioner 32-33 & n. 7. Under
the Government’s interpretation, it is true that the reference to
§1227(a)(2) also appears to be redundant surplusage. Any offense that
is both referred to in §1182(a)(2) and an offense that would render the
noncitizen deportable under §1227(a)(2) would also render the
noncitizen inadmissible under §1182(a)(2). But redundancies are
common in statutory drafting—sometimes in a congressional effort
to be doubly sure, sometimes because of congressional inadvertence
or lack of foresight, or sometimes simply because of the shortcomings
of human communication. The Court has often recognized: “Some-
times the better overall reading of the statute contains some redun-
dancy.” Rimini Street, Inc. v. Oracle USA, Inc., 586 U.S. ___, ___
(2019) [27 Fla. L. Weekly Fed. S683a] (slip op., at 11); see Wisconsin

Central Ltd. v. United States, 585 U.S. ___, ___ (2018) [27 Fla. L.
Weekly Fed. S383a] (slip op., at 7); Marx v. General Revenue Corp.,
568 U.S. 371, 385 (2013) [24 Fla. L. Weekly Fed. S60a]; Lamie v.
United States Trustee, 540 U.S. 526, 536 (2004) [17 Fla. L. Weekly
Fed. S119a]. So it is here. Most importantly for present purposes, we
do not see why the redundant statutory reference to §1227(a)(2)
should cause us to entirely rewrite §1229b so that a noncitizen’s
commission of an offense referred to in §1182(a)(2) would preclude
cancellation of removal only if it is also the offense of removal.
Redundancy in one portion of a statute is not a license to rewrite or
eviscerate another portion of the statute contrary to its text, as Barton
would have us do.

One final point: Barton argues in the alternative that even if
inadmissibility is a status, and even if the offense that precludes
cancellation of removal need not be one of the offenses of removal,
the noncitizen must at least have been capable of being charged with
a §1182(a)(2) inadmissibility offense as the basis for removal. The
dissent seizes on this argument as well. But as we have explained, this
cancellation-of-removal statute is a recidivist statute that precludes
cancellation of removal if the noncitizen has committed an offense
listed in §1182(a)(2) during the initial seven years of residence.
Whether the offense that precludes cancellation of removal was
charged or could have been charged as one of the offenses of removal
is irrelevant to that analysis.

*    *    *
Removal of a lawful permanent resident from the United States is

a wrenching process, especially in light of the consequences for family
members. Removal is particularly difficult when it involves someone
such as Barton who has spent most of his life in the United States.
Congress made a choice, however, to authorize removal of
noncitizens—even lawful permanent residents—who have committed
certain serious crimes. And Congress also made a choice to categori-
cally preclude cancellation of removal for noncitizens who have
substantial criminal records. Congress may of course amend the law
at any time. In the meantime, the Court is constrained to apply the law
as enacted by Congress. Here, as the BIA explained in its 2006
Jurado-Delgado decision, and as the Second, Third, Fifth, and Elev-
enth Circuits have indicated, the immigration laws enacted by
Congress do not allow cancellation of removal when a lawful
permanent resident has amassed a criminal record of this kind.

We affirm the judgment of the U.S. Court of Appeals for the
Eleventh Circuit.

It is so ordered.
))))))))))))))))))

1As the statute makes clear, and as we discuss below, committing a §1182(a)(2)
offense precludes cancellation of removal only if the offense also “renders” the
noncitizen inadmissible. See infra, at 10. Section 1182(a)(2) specifies what that means
for each of its enumerated offenses. For the offense at issue in this case, the noncitizen
must also have been convicted of or admitted the offense.

2This opinion uses the term “noncitizen” as equivalent to the statutory term “alien.”
See 8 U.S.C. §1101(a)(3).

3The immigration laws impose a similar but even stricter set of eligibility
requirements for noncitizens who are not lawful permanent residents. §1229b(b).

4The term “offense of removal” describes the offense that was the ground on which
the immigration judge, at the removal proceeding, found the noncitizen removable.

5If the offense of removal itself was an aggravated felony or was an offense listed
in §1182(a)(2) that was committed during the initial seven years of residence, then the
offense of removal alone precludes cancellation of removal, regardless of whether the
noncitizen has an additional record of prior crimes.

))))))))))))))))))
JUSTICE SOTOMAYOR, with whom JUSTICE GINSBURG,

JUSTICE BREYER, and JUSTICE KAGAN join, dissenting.
The stop-time rule ends a noncitizen’s period of continuous

residence, making him or her ineligible for certain relief from
removal. But to trigger the rule, it takes more than commission of a
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specified criminal offense: The offense must also render a noncitizen
either “inadmissible” or “deportable.” In applying these important
limitations, the rule directly references the two-track nature of the
Immigration and Nationality Act (INA), a statute that has long distin-
guished between noncitizens seeking admission and those already
admitted. Inadmissibility, of course, pertains to noncitizens seeking
admission; deportability relates to noncitizens already admitted but
removable.

The majority errs by conflating these two terms. It concludes that
the term “inadmissible,” for the purposes of the stop-time rule, refers
to a status that a noncitizen could acquire even if he or she is not
seeking admission. Under this logic, petitioner Andre Barton is
inadmissible yet, at the same time, lawfully admitted. Neither the
express language of the statute nor any interpretative canons support
this paradox; Barton cannot and should not be considered inadmissi-
ble for purposes of the stop-time rule because he has already been
admitted to the country. Thus, for the stop-time rule to render Barton
ineligible for relief from removal, the Government must show that he
committed an offense that made him deportable. Because the Govern-
ment cannot meet that burden, Barton should prevail.

I respectfully dissent.

I

A
Cancellation of removal is a form of immigration relief available

to lawful permanent residents (LPRs) and other noncitizens, including
those who have never been lawfully admitted. 8 U.S.C. §1229b. To
obtain this relief, both groups must continuously reside in the United
States for a certain amount of time. §1229b(a)(2) (seven years for
LPRs); §1229b(b)(1)(A) (10 years for non-LPR noncitizens).

The stop-time rule ends a noncitizen’s period of continuous
residence (1) when the noncitizen “has committed an offense referred
to in section 1182(a)(2) of this title” that either (2) “renders” the
noncitizen “inadmissible to the United States under section 1182(a)(2)
of this title” or (3) renders the noncitizen “removable from the United
States under section 1227(a)(2) or 1227(a)(4) of this title.”
§1229b(d)(1). The second clause directly invokes grounds of
inadmissibility; the third clause, although using the term “removable,”
directly invokes grounds of deportability. See §1227(a) (specifying
“[c]lasses of deportable aliens”).1 Both the second and the third
clauses are cabined by the first: In addition to rendering a noncitizen
either inadmissible or deportable, the offense must also be one
“referred to” in §1182(a)(2). That provision includes some—but not
all—of the grounds of deportability in §1227.

This distinction between “inadmissible” and “deportable” matters.
Indeed, both are terms of art, so it is critical to understand their
histories and their attached meaning over time. See INS v. St. Cyr, 533
U.S. 289, 312 n. 35 (2001) [14 Fla. L. Weekly Fed. S401a] (noting
that “ ‘[w]here Congress borrows terms of art,’ ” with settled meaning,
it “ ‘presumably knows and adopts the cluster of ideas that were
attached to each borrowed word’ ” (quoting Morissette v. United
States, 342 U.S. 246, 263 (1952))).

Until Congress passed the Illegal Immigration Reform and
Immigrant Responsibility Act of 1996 (IIRIRA), noncitizens seeking
physical entry were placed in “ ‘exclusion proceeding[s],’ ” while
those already physically present were placed in “ ‘deportation
proceeding[s].’ ” Judulang v. Holder, 565 U.S. 42, 45 (2011) [23 Fla.
L. Weekly Fed. S15a]. Although the grounds for exclusion and
deportation—and the procedures applying to each—evolved over
time, the immigration laws retained a two-track system; different
procedures and processes applied to noncitizens who were deportable
and noncitizens who were excludable. Brief for Immigration Law
Professors as Amici Curiae 3-8.

IIRIRA changed the proceedings and some of the language. All
noncitizens are now channeled into “ ‘removal proceeding[s],’ ” and
noncitizens previously labeled “excludable’ are now labeled
“ ‘inadmissible.’ ” Judulang, 565 U.S., at 46. IIRIRA also altered
when a noncitizen faces grounds of inadmissibility, formerly
exclusion: Rather than focusing on whether a noncitizen had physi-
cally entered the country, the statute now asks whether the noncitizen
had been lawfully admitted, in any status, to the country. See
§§1101(a)(13)(A), 1182(a).

Still, the immigration laws have retained their two-track structure.
Inadmissibility and deportability remain separate concepts, triggered
by different grounds. With few exceptions, the grounds for inadmissi-
bility are broader than those for deportability. Compare
§1182(a)(2)(A)(i)(I) with §1227(a)(2)(A)(i) (reflecting different
treatment for crimes involving moral turpitude). Further, while a
noncitizen charged with inadmissibility bears the ultimate burden to
show that he is admissible, the Government bears the burden of
demonstrating that a noncitizen is deportable. §§1229a(c)(2), (c)(3).

Whether a noncitizen is charged with inadmissibility or
deportability also affects what the noncitizen or the Government must
show to carry their respective burdens. A criminal ground for
inadmissibility can be made out by showing either that the noncitizen
admitted to conduct meeting the elements of a crime or that she was
actually convicted of an offense. See, e.g., Pazcoguin v. Radcliffe, 292
F. 3d 1209, 1213-1215 (CA9 2002) (noncitizen inadmissible because
he admitted to health officer that he smoked marijuana in his youth);
see also §1182(a)(2)(A). By contrast, most criminal grounds for
deportability can be established only through convictions. See
§§1227(a)(2)(A)(i)-(v), (a)(2)(B)(i).

Finally, the substantive standards for cancellation of removal are
also less stringent for a subset of deportable noncitizens: LPRs like
Barton. Among other things, while an otherwise-eligible LPR must
merely demonstrate that he or she deserves the relief as a matter of
discretion, see In re C-V-T-, 22 I. & N. Dec. 7, 10-11 (BIA 1998), non-
LPRs must demonstrate exceptional and extremely unusual hardship
to an LPR or citizen parent, spouse, or child, §1229b(b)(1)(D).

These separate categories and procedures—treating deportable
noncitizens more generously than inadmissible noncitizens, and
treating one group of deportable noncitizens (LPRs) the most
generously of all—stem from one animating principle. All noncitizens
in this country are entitled to certain rights and protections, but the
protections afforded to previously admitted noncitizens and LPRs are
particularly strong. See Demore v. Kim, 538 U.S. 510, 543-544 (2003)
[16 Fla. L. Weekly Fed. S245a] (Souter, J., concurring in part and
dissenting in part). Indeed, “[t]he immigration laws give LPRs the op-
portunity to establish a life permanently in this country by developing
economic, familial, and social ties indistinguishable from those of a
citizen.” Id., at 544. Because those already admitted, like Barton, are
often presumed to have greater connections to the country, the
immigration laws use separate terms and create separate procedures
for noncitizens seeking admission to the country on the one hand, and
those who were previously admitted on the other.

The stop-time rule carries that distinction forward. The rule
specifies how a period of continuous residence ends for noncitizens
who are seeking admission and thus are inadmissible, as well as
noncitizens who are already admitted and thus are deportable. By
using separate terms and grounds for two groups of people, the stop-
time rule thus reflects the two-track dichotomy for inadmissible or
deportable noncitizens that pervades the INA.

B
Barton is a longtime lawfully admitted resident of the United

States. He and his mother moved to the United States from Jamaica
when he was about 10 years old. They both entered legally and,
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through Barton’s stepfather, soon adjusted their status to LPRs. When
Barton was placed in removal proceedings, all of his immediate
family—his mother, his children, his fiancee—were living in the
United States. He had not returned to Jamaica in 25 years.

Barton was first arrested in 1996, when he was 17 or 18, after a
friend shot at his ex-girlfriend’s house while he was present. Both he
and his friend were convicted of, among other things, aggravated
assault and possession of a firearm. Barton later testified before an
immigration judge that he was unaware that his friend had a gun or
was planning to shoot it.

After attending a boot camp and obtaining his GED, Barton led a
law-abiding life for several years. But in the mid-2000s, Barton
developed a drug problem and was convicted twice on possession
charges. After attending two drug rehabilitation programs, Barton was
never arrested again. He graduated from college, began running an
automobile repair shop, and became a father to four young children.

Just a few years ago—nearly 10 years after his last arrest—the
Government detained Barton and placed him in removal proceedings.
Because he had been lawfully admitted to the country, the Govern-
ment could not charge him with any grounds of inadmissibility.
Rather, the Government charged, and Barton conceded, that he was
deportable based on prior firearms and drug convictions. (All agree
that Barton’s aggravated-assault offense did not qualify as a
deportable offense under §1227.) Barton then sought cancellation of
removal.

Perhaps recognizing that Barton had a strong case for cancellation
of removal on the merits, see C-V-T-, 22 I. & N. Dec., at 11 (factors
such as “family ties within the United States, residence of long
duration in this country (particularly when the inception of residence
occurred at a young age),” and “business ties” all favor a noncitizen
seeking cancellation), the Government contended that Barton was cat-
egorically ineligible for that relief. It reasoned that Barton’s prior
offenses triggered the stop-time rule and that Barton therefore could
not meet the continuous-residence requirement.

The problem (for the Government) was finding a prior offense that
actually triggered the stop-time rule. None of the offenses that had
made Barton deportable—his firearms and drug convictions—
satisfied the stop-time rule’s first clause because §1182(a)(2) does not
“refe[r] to” those offenses. The Government therefore could not argue
that Barton’s firearms and drug offenses ended Barton’s period of
continuous residence under the stop-time rule. As for Barton’s
aggravated-assault offense, it was not a ground for deportability under
§1227(a) and therefore did not render him deportable under the third
clause of the stop-time rule.

So the Government took a different tack: It argued that, even
though Barton had already been admitted (and was not seeking
readmission), his aggravated-assault offense “render[ed him]
inadmissible” under the second clause of the stop-time rule. That is,
although the Government could not charge Barton with inadmissibil-
ity, it relied upon a ground of inadmissibility to assert that Barton was
not entitled to relief from removal.

The Immigration Judge agreed with the Government. The judge
made clear, however, that she would have granted Barton’s cancella-
tion application had he satisfied the continuous-residence require-
ment. The judge cited, among other things, Barton’s strong family
ties, including his four young children who were all U.S. citizens. The
judge concluded that because “his last arrest was over 10 years ago,”
Barton “is clearly rehabilitated.” The judge also concluded that
Barton’s family “relies on him and would suffer hardship if he were
to be deported to Jamaica.” App. to Pet. for Cert. 36a.

II
Barton makes two arguments to this Court. The Court focuses on

the first—that the stop-time rule will “rende[r]” a noncitizen inadmis-

sible only if the person is actually adjudicated inadmissible based on
the given offense. But whether Barton is right on that score is irrele-
vant because Barton’s second argument—which the Court fails to
grapple with meaningfully—is surely correct: At the very least, an
offense cannot “rende[r]” someone inadmissible unless the Govern-
ment can legally charge that noncitizen with a ground of inadmissibil-
ity. That is, the stop-time rule is consistent with basic immigration
law: A noncitizen who has already been admitted, and is not seeking
readmission, cannot be charged with any ground of inadmissibility
and thus cannot be deemed inadmissible.

Because the stop-time rule uses the terms “removable” (i.e.,
deportable) and “inadmissible” in the disjunctive, the Court must
analyze the rule against the INA’s historic two-track backdrop. That
context confirms that the term “inadmissible” cannot refer to a
noncitizen who, like Barton, has already been admitted and is not
seeking readmission. Indeed, the terms “inadmissible” and
“deportable” are mutually exclusive in removal proceedings: A
noncitizen can be deemed either inadmissible or deportable, not both.
§1229a(e) (for the purposes of removal statute and §1229b—
governing cancellation of removal—a noncitizen is “inadmissible
under section 1182” if “not admitted to the United States,” and
“deportable under section 1227” if “admitted to the United States”).
For the purposes of the stop-time rule, a person is not “inadmissible”
unless that person actually seeks admission, and thus is subject to
charges of inadmissibility.

After all, if the provision applied to those who could hypothetically
be rendered inadmissible, it could have said so. For example, the
statute would have said that it applied when “the alien has committed
an offense referred to in section 1182(a)(2) of this title” that either (2)
“could render the alien inadmissible to the United States under section
1182(a)(2) of this title” or (3) could render the noncitizen “removable
[i.e., deportable] from the United States under section 1227(a)(2) or
1227(a)(4) of this title.”2

The Government’s reading—that a noncitizen can be inadmissible
under the stop-time rule without seeking admission at all—flouts basic
statutory-interpretation principles. Among “the most basic interpreta-
tive canons” is “that a statute should be construed so that effect is
given to all its provisions, so that no part will be inoperative or
superfluous, void or insignificant.” Corley v. United States, 556 U.S.
303, 314 (2009) [21 Fla. L. Weekly Fed. S757a] (internal quotation
marks and alteration omitted). Were the stop-time rule agnostic to
whether the noncitizen actually seeks admission, then the rule’s third
clause—regarding deportability—would be meaningless. When a
noncitizen is “removable”—i.e., deportable—under §1227 for an
offense “referred to” in §1182(a)(2), he or she is also “inadmissible”
for an offense “referred to” in §1182(a)(2). The third clause has
meaning only if inadmissibility and deportability apply, as they
always have, to separate groups of noncitizens—noncitizens seeking
admission on the one hand, and noncitizens already admitted on the
other.

To be sure, there are limited exceptions to the general rule that
questions of admissibility apply only to noncitizens seeking formal
admission. Noncitizens applying for adjustment of status must
establish admissibility. §§1255(a), (l)(2). But that is because adjust-
ment of status is an express proxy for admission: “Congress created
the [process] to enable an alien physically present in the United States
to become an LPR without incurring the expense and inconvenience
of traveling abroad to obtain an immigrant visa” and then presumably
demonstrating admissibility on return. DHS, U.S. Citizenship and
Immigration Services Policy Manual, vol. 7, pt. A, ch. 1 (2020),
https://www.uscis.gov/policy-manual. Far from a “ginned-up label,”
ante, at 15, the term “constructive admission” expresses precisely how
the INA conceives of adjustment of status: an admissions process that
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occurs inside the United States as opposed to outside of it.
Alternatively, the Government also relies on two narrow provi-

sions of the INA applicable to “[s]pecial agricultural workers,” 8
U.S.C. §1160(a)(3)(B)(ii), and “certain entrants before January 1,
1982,” §1255a(b)(2)(B). These provisions, it argues, demonstrate that
throughout the INA, inadmissibility is a status untethered to admis-
sion. But these provisions, too, refer to noncitizens seeking adjustment
of status. §1160(a)(1) (setting procedures for adjustment of status of
certain noncitizens); §1255a(a) (same).3 Even if the Government were
correct that these statutes deem a noncitizen inadmissible outside of
an application for admission, its argument would rise and fall on a few
provisions within the expansive INA.4 In any event, neither of these
provisions is similar in structure and purpose to the stop-time rule.
Neither refers to grounds of inadmissibility and grounds of
deportability in tandem. What is more, neither appears to confer or
deny relief exclusively in removal proceedings—where the dichot-
omy between inadmissibility and deportability is most important.

By contrast, the Government concedes that the term “inadmissible”
in the mandatory-detention statute—a provision structurally similar
to the stop-time rule—applies only to noncitizens capable of being
charged with inadmissibility. Brief for Respondent 30. That provision
specifies, in relevant part, that the Government “shall take into
custody any alien who—(A) is inadmissible by reason of having com-
mitted any offense covered in section 1182(a)(2)” or “(C) is
deportable under section 1227(a)(2)(A)(i) . . . on the basis of an
offense for which the alien has been sentence[d] to a term of imprison-
ment of at least 1 year.” §1226(c)(1) (footnote omitted).

Although the term “inadmissible” in this context does not refer to
an actual adjudication of inadmissibility, see Demore, 538 U.S., at
513, 531, the Government accepts that it must at least refer to a
possible charge on a noncitizen seeking admission. Brief for Respon-
dent 30. Otherwise, the statute would subject already-admitted
noncitizens—even those who are not deportable for any criminal
offense—to mandatory detention, simply because they occupy the
“status” of inadmissibility. This provision’s structure is virtually the
same as the stop-time rule: It refers to grounds of inadmissibility and
grounds of deportability separately and applies to a noncitizen in
removal proceedings.

Given the similar structure, the stop-time rule should be read the
same as the mandatory-detention provision: to refer to adjudications
that are possible rather than impossible. If a noncitizen seeking
admission has committed a crime under §1182(a)(2) and is convicted
of or admits to the offense, that offense “renders” the noncitizen
“inadmissible” because the noncitizen can be charged and found
inadmissible based on that crime. But such an offense does not render
a noncitizen inadmissible if, like Barton, he or she was admitted years
earlier and does not seek readmission. For a noncitizen who has
already been admitted, Congress carved out a separate category of
offenses in both the stop-time rule and the mandatory-detention
provision: here, those referred to in §1182(a)(2) that render a
noncitizen deportable under §§1227(a)(2) and (a)(4).

III
The Court reaches a different result only by contorting the statutory

language and by breezily waving away applicable canons of construc-
tion. At various points the Court seems to ignore the rule’s second and
third clauses entirely—clauses that, as mentioned above, distinguish
between grounds of inadmissibility and grounds of deportability. The
Court insists that the statute “operates like traditional criminal
recidivist laws” because it precludes cancellation of removal for a
noncitizen who “has committed an offense listed in §1182(a)(2)
during the initial seven years of residence.” Ante, at 2; see also ante, at
7, 8, n. 5, 17.

Had Congress intended for commission of a crime in §1182(a)(2)

alone to trigger the stop-time rule, it would have said so. In fact, it
would have stopped at the rule’s first clause, which (without more)
states the Court’s rule: that the time of continuous residence stops
whenever a noncitizen “has committed an offense referred to in
section 1182(a)(2) of this title.” §1229b(d)(1).

But that reading ignores the rest of what Congress wrote. Congress
specified that it is not enough for a noncitizen to commit a crime listed
in §1182(a)(2); that crime must also “rende[r] the alien inadmissible
to the United States under section 1182(a)(2) of this title” or “remov-
able from the United States under section 1227(a)(2) or 1227(a)(4) of
this title.” §1229b(d)(1). Those words have meaning—invoking the
two-track structure of the INA and the distinction between grounds of
inadmissibility and grounds of deportability—and the Court cannot
simply will them out of existence.

Even when the Court finally discusses the second clause, “renders
the alien inadmissible,” the Court raises more questions than it
answers—and answers questions that it need not address at all. First,
the Court claims, the clause makes clear that “cancellation of removal
is precluded if an alien committed a §1182(a)(2) offense during the
initial seven years of residence, even if (as in Barton’s case) the
conviction occurred after the seven years elapsed.” Ante, at 9. Despite
the emphasis the Court lays on this point, it is irrelevant to this case:
Barton does not dispute that the stop-time rule is triggered by the date
of commission of a crime rather than a later date of conviction. Brief
for Petitioner 9, n. 4. The question in this case is whether certain
offenses can possibly render Barton inadmissible when he does not
seek admission and has already been admitted—regardless of whether
one looks to the date of commission or the date of conviction of those
offenses.5

Even if this question mattered and were properly before us,
Congress could have made the same point—that the stop-time rule is
triggered by commission of a crime—by omitting the second and third
clauses entirely. It again could have written what the Court, at various
points, seems to wish it had written: The stop-time rule is triggered
whenever a noncitizen “has committed an offense referred to in
section 1182(a)(2) of this title.” The second and third clauses—which
refer to later events, when a noncitizen is actually “render[ed]”
inadmissible or deportable—make the Court’s aside less plausible, not
more.

The Court next insists that the second clause makes clear that the
crime must “rende[r]” the noncitizen “inadmissible”—which, in the
Court’s view, requires only that a noncitizen admit the crime or be
convicted of it. Ante, at 10. But given the INA’s historic two-track
structure, a noncitizen is not “render[ed]” inadmissible when con-
victed of an offense that cannot serve as a ground of removal at all.
The Court also fails to clarify why, if conviction or admission alone
renders any noncitizen inadmissible regardless of admission status,
Congress chose to add a third clause referring to grounds of
deportability.

Indeed, what does the Court do about the canon against sur-
plusage? The Court does not dispute that its reading makes the entire
third clause of the stop-time rule meaningless. It offers only two
rejoinders: (1) that the reference to subsection (a)(4) in the third clause
is superfluous under either party’s reading, and (2) that a bit of
surplusage makes no difference in any event. Ante, at 15-16. To be
sure, “[s]ometimes the better overall reading of the statute contains
some redundancy.” Rimini Street, Inc. v. Oracle USA, Inc., 586 U.S.
___, ___ (2019) [27 Fla. L. Weekly Fed. S683a] (slip op., at 11). But
the Court relies on more than just “some redundancy.” It dismisses out
of hand one of only three clauses in the stop-time rule—without
regard for the clause’s pedigree or the core difference between
deportability and inadmissibility.

It remains this Court’s “ ‘duty “to give effect, if possible, to every
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clause and word of a statute.” ’ ” Duncan v. Walker, 533 U.S. 167, 174
(2001) [14 Fla. L. Weekly Fed. S366a] (quoting United States v.
Menasche, 348 U.S. 528, 538-539 (1955)). It must therefore be
“ ‘reluctan[t] to treat statutory terms as surplusage’ in any setting,”
533 U.S., at 174 (quoting Babbitt v. Sweet Home Chapter, Communi-
ties for Great Ore., 515 U.S. 687, 698 (1995))—especially in this
context, where each word could dictate categorical ineligibility for
relief from removal. It also does not matter that, as the Government
points out, §1227(a)(4) did not initially refer to any crimes cross-
referenced in §1182(a)(2). Brief for Respondent 32-33.6 Congress’
decision to make a noncitizen ineligible for cancellation based on a to-
be-determined class of crimes is far different from excising and giving
no meaning to an entire clause.

*    *    *
At bottom, the Court’s interpretation is at odds with the express

words of the statute, with the statute’s overall structure, and with
pertinent canons of statutory construction. It is also at odds with
common sense. With virtually every other provision of the INA,
Congress granted preferential treatment to lawfully admitted
noncitizens—and most of all to LPRs like Barton. But because of the
Court’s opinion today, noncitizens who were already admitted to the
country are treated, for the purposes of the stop-time rule, identically
to those who were not—despite Congress’ express references to
inadmissibility and deportability. The result is that, under the Court’s
interpretation, an immigration judge may not even consider whether
Barton is entitled to cancellation of removal—because of an offense
that Congress deemed too trivial to allow for Barton’s removal in the
first instance. Because the Court’s opinion does no justice to the INA,
let alone to longtime LPRs like Barton, I respectfully dissent.
))))))))))))))))))

1Because the third clause refers to grounds of deportability, the Government
appears to agree that the terms “removable” and “deportable” are interchangeable. See
Brief for Respondent 21-22.

2The Court seems to suggest that the stop-time rule’s tense simply mirrors
§1182(a)(2). See ante, at 13-14. It is true that §1182(a)(2) speaks in the present tense,
stating that a noncitizen “is inadmissible” if she has been “convicted of” or “admits
having committed” certain offenses. §1182(a)(2)(A)(i). But the Court’s argument does
not follow. Section 1182, by its terms, applies only to “[c]lasses of aliens ineligible for
visas or admission.” §1182(a). Because the provision applies only to noncitizens
seeking admission, it is only natural that the clause uses the present tense to describe
when such a noncitizen “is inadmissible.” contrast, the stop-time rule, under the
Government’s and Court’s reading, purports to apply to noncitizens not seeking
admission at all—and who therefore could not possibly be adjudicated inadmissible.

3Indeed, one of the provisions suggests that, outside the context in which a
noncitizen seeks adjustment of status (and thus seeks constructive admission), a
noncitizen’s status can be terminated “only upon a determination . . . that the alien is
deportable.” §1160(a)(3)(A).

4The Government also notes that a noncitizen would be deportable were she
inadmissible at entry (or during adjustment of status) but erroneously admitted (or
allowed to adjust status). Brief for Respondent 18-19 (citing §1227(a)(1)(A)). But this
provision directly undermines the Government’s reading of the statute. Were
inadmissibility a status un-tethered to admission, a noncitizen inadmissible at the time
of entry would always be inadmissible. But because a noncitizen who was already
admitted cannot be adjudicated inadmissible, Congress made erroneous admission a
ground of deportability, not inadmissibility.

5Courts have split over what event triggers the stop-time rule—commission of the
offense or a second, later point at which the offense “render[s]” the noncitizen
inadmissible. Brief for Momodoulamin Jobe et al. as Amici Curiae 12-13. Because this
point about the trigger date is neither disputed here nor briefed by either party, the
Court’s opinion should not be read to resolve a Circuit split that is not before this Court.

6Barton acknowledges that, even now, the reference to §1227(a)(4) “does little or
no work” for a separate reason: Noncitizens who are deportable under that subsection
are ineligible for cancellation of removal. Brief for Petitioner 33, n. 7. But, according
to Barton, there are scenarios in which the reference to §1227(a)(4) nevertheless “ ‘may
. . . not be a redundancy,’ ” ibid., and perhaps for this reason, the Government does not
focus on this argument in its brief.

*        *        *

Copyrights—Statutes—Annotations—Under the government edicts
doctrine, which extends to non-binding, explanatory legal materials
created by a legislative body vested with the authority to make law, the
annotations beneath the statutory provisions in the Official Code of

Georgia Annotated are ineligible for copyright protection—Because
Georgia’s annotations are authored by an arm of the legislature in the
course of its legislative duties, the government edicts doctrine puts them
outside the reach of copyright protection

GEORGIA, et al., Petitioners v. PUBLIC.RESOURCE.ORG, INC. U.S. Supreme
Court. Case No. 18-1150. Argued December 2, 2019—Decided April 27, 2020. On
Writ of Certiorari to the U.S. Court of Appeals for the Eleventh Circuit.

Syllabus
The Copyright Act grants monopoly protection for “original works of authorship.” 17

U.S.C. §102(a). Under the government edicts doctrine, officials empowered to
speak with the force of law cannot be the authors of the works they create in the
course of their official duties.

The State of Georgia has one official code—the Official Code of Georgia
Annotated (OCGA). That Code includes the text of every Georgia statute currently
in force, as well as a set of non-binding annotations that appear beneath each
statutory provision. The annotations typically include summaries of judicial
opinions construing each provision, summaries of pertinent opinions of the state
attorney general, and a list of related law review articles and other reference
materials. The OCGA is assembled by the Code Revision Commission, a state
entity composed mostly of legislators, funded through legislative branch ap-
propriations, and staffed by the Office of Legislative Counsel.

The annotations in the current OCGA were produced by Matthew Bender &
Co., Inc., a division of the LexisNexis Group, pursuant to a work-for-hire
agreement with the Commission. Under the agreement, Lexis drafts the annotations
under the supervision of the Commission, which specifies what the annotations
must include in exacting detail. The agreement also states that any copyright in the
OCGA vests in the State of Georgia, acting through the Commission.

Respondent Public.Resource.Org (PRO), a nonprofit dedicated to facilitating
public access to government records and legal materials, posted the OCGA online
and distributed copies to various organizations and Georgia officials. After sending
PRO several cease-and-desist letters, the Commission sued PRO for infringing its
copyright in the OCGA annotations. PRO counterclaimed, seeking a declaratory
judgment that the entire OCGA, including the annotations, fell in the public
domain. The District Court sided with the Commission, holding that the annota-
tions were eligible for copyright protection because they had not been enacted into
law. The Eleventh Circuit reversed, rejecting the Commission’s copyright assertion
under the government edicts doctrine.

Held: The OCGA annotations are ineligible for copyright protection. Pp. 5-18.
(a) The government edicts doctrine developed from a trio of 19th-century cases.

In Wheaton v. Peters, 8 Pet. 591, the Court held that no reporter can have a
copyright in the Court’s opinions and that the Justices cannot confer such a right on
any reporter. In Banks v. Manchester, 128 U.S. 244, the Court held that judges
could not assert copyright in “whatever work they perform in their capacity as
judges”—be it “the opinion or decision, the statement of the case and the syllabus
or the head note.” Id., at 253. Finally, in Callaghan v. Myers, 128 U.S. 617, the
Court reiterated that an official reporter cannot hold a copyright interest in opinions
created by judges. But, confronting an issue not addressed in Wheaton or Banks, the
Court upheld the reporter’s copyright interest in several explanatory materials that
the reporter had created himself because they came from an author who had no
authority to speak with the force of law.

The animating principle behind the government edicts doctrine is that no one
can own the law. The doctrine gives effect to that principle in the copyright context
through construction of the statutory term “author.” For purposes of the Copyright
Act, judges cannot be the “author[s]” of “whatever work they perform in their
capacity” as lawmakers. Banks, 128 U.S., at 253. Because legislators, like judges,
have the authority to make law, it follows that they, too, cannot be “authors.” And,
as with judges, the doctrine applies to whatever work legislators perform in their
capacity as legislators, including explanatory and procedural materials they create
in the discharge of their legislative duties. Pp. 5-9.

(b) Applying that framework, Georgia’s annotations are not copyrightable.
First, the author of the annotations qualifies as a legislator. Under the Copyright
Act, the sole “author” of the annotations is the Commission, 17 U.S.C. §201(b),
which functions as an arm of the Georgia Legislature in producing the annotations.
Second, the Commission creates the annotations in the discharge of its legislative
duties. Pp. 9-11.

(c) Georgia argues that excluding the OCGA annotations from copyright
protection conflicts with the text of the Copyright Act. First, it notes that §101 lists
“annotations” among the kinds of works eligible for copyright protection. That
provision, however, refers only to “annotations . . . which . . . represent an original
work of authorship.” (Emphasis added.) Georgia’s annotations do not fit that
description because they are prepared by a legislative body that cannot be deemed
the “author” of the works it creates in its official capacity. Second, Georgia draws
a negative inference from the fact that the Act excludes from copyright protection
works prepared by Federal Government officials, without establishing a similar
rule for State officials. §§101, 105. That rule, however, applies to all federal
officials, regardless of the nature and scope of their duties. It does not suggest an
intent to displace the much narrower government edicts doctrine with respect to the
States.
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Moving on from the text, Georgia invokes what it views as the official position
of the Copyright Office, as reflected in the Compendium of U.S. Copyright Office
Practices. The Compendium, however, is a non-binding administrative manual and
is largely consistent with this Court’s position. Georgia also appeals to copyright
policy, but such requests should be addressed to Congress, not the courts.

Georgia attempts to frame the government edicts doctrine to focus exclusively
on whether a particular work has the force of law. But that understanding cannot be
squared with precedent—especially Banks. Moreover, Georgia’s conception of the
doctrine as distinguishing between different categories of content with different
effects has less of a textual footing than the traditional formulation, which focuses
on the identity of the author. Georgia’s characterization of the OCGA annotations
as non-binding and non-authoritative undersells the practical significance of the
annotations to litigants and citizens. And its approach would logically permit States
to hide all non-binding judicial and legislative work product—including dissents
and legislative history—behind a paywall. Pp. 11-18.

906 F. 3d 1229, affirmed.

ROBERTS, C. J., delivered the opinion of the Court, in which SOTOMAYOR,
KAGAN, GORSUCH, and KAVANAUGH, JJ., joined. THOMAS, J., filed a
dissenting opinion, in which ALITO, J., joined, and in which BREYER, J., joined as
to all but Part II-A and footnote 6. GINSBURG, J., filed a dissenting opinion, in which
BREYER, J., joined.

))))))))))))))))))
CHIEF JUSTICE ROBERTS delivered the opinion of the Court.
The Copyright Act grants potent, decades-long monopoly

protection for “original works of authorship.” 17 U.S.C. §102(a). The
question in this case is whether that protection extends to the annota-
tions contained in Georgia’s official annotated code.

We hold that it does not. Over a century ago, we recognized a
limitation on copyright protection for certain government work
product, rooted in the Copyright Act’s “authorship” requirement.
Under what has been dubbed the government edicts doctrine, officials
empowered to speak with the force of law cannot be the authors of—
and therefore cannot copyright—the works they create in the course
of their official duties.

We have previously applied that doctrine to hold that non-binding,
explanatory legal materials are not copyrightable when created by
judges who possess the authority to make and interpret the law. See
Banks v. Manchester, 128 U.S. 244 (1888). We now recognize that the
same logic applies to non-binding, explanatory legal materials created
by a legislative body vested with the authority to make law. Because
Georgia’s annotations are authored by an arm of the legislature in the
course of its legislative duties, the government edicts doctrine puts
them outside the reach of copyright protection.

I

A
The State of Georgia has one official code—the “Official Code of

Georgia Annotated,” or OCGA. The first page of each volume of the
OCGA boasts the State’s official seal and announces to readers that it
is “Published Under Authority of the State.”

The OCGA includes the text of every Georgia statute currently in
force, as well as various non-binding supplementary materials. At
issue in this case is a set of annotations that appear beneath each
statutory provision. The annotations generally include summaries of
judicial decisions applying a given provision, summaries of any perti-
nent opinions of the state attorney general, and a list of related law
review articles and similar reference materials. In addition, the
annotations often include editor’s notes that provide information
about the origins of the statutory text, such as whether it derives from
a particular judicial decision or resembles an older provision that has
been construed by Georgia courts. See, e.g., OCGA §§51-1-1, 53-4-2
(2019).

The OCGA is assembled by a state entity called the Code Revision
Commission. In 1977, the Georgia Legislature established the
Commission to recodify Georgia law for the first time in decades. The
Commission was (and remains) tasked with consolidating disparate
bills into a single Code for reenactment by the legislature and

contracting with a third party to produce the annotations. A majority
of the Commission’s 15 members must be members of the Georgia
Senate or House of Representatives. The Commission receives
funding through appropriations “provided for the legislative branch
of state government.” OCGA §28-9-2(c) (2018). And it is staffed by
the Office of Legislative Counsel, which is obligated by statute to
provide services “for the legislative branch of government.” §§28-4-
3(c)(4), 28-9-4. Under the Georgia Constitution, the Commission’s
role in compiling the statutory text and accompanying annotations
falls “within the sphere of legislative authority.” Harrison Co. v. Code
Revision Comm’n, 244 Ga. 325, 330, 260 S. E. 2d 30, 34 (1979).

Each year, the Commission submits its proposed statutory text and
accompanying annotations to the legislature for approval. The
legislature then votes to do three things: (1) “enact[ ]” the “statutory
portion of the codification of Georgia laws”; (2) “merge[ ]” the
statutory portion “with [the] annotations”; and (3) “publish[ ]” the
final merged product “by authority of the state” as “the ‘Official Code
of Georgia Annotated.’ ” OCGA §1-1-1 (2019); see Code Revision
Comm’n v. Public.Resource.Org, Inc., 906 F. 3d 1229, 1245, 1255
(CA11 2018) [27 Fla. L. Weekly Fed. C1461a]; Tr. of Oral Arg. 8.

The annotations in the current OCGA were prepared in the first
instance by Matthew Bender & Co., Inc., a division of the LexisNexis
Group, pursuant to a work-for-hire agreement with the Commission.
The agreement between Lexis and the Commission states that any
copyright in the OCGA vests exclusively in “the State of Georgia,
acting through the Commission.” App. 567. Lexis and its army of
researchers perform the lion’s share of the work in drafting the an-
notations, but the Commission supervises that work and specifies
what the annotations must include in exacting detail. See 906 F. 3d, at
1243-1244; App. 269-278, 286-427 (Commission specifications).
Under the agreement, Lexis enjoys the exclusive right to publish,
distribute, and sell the OCGA. In exchange, Lexis has agreed to limit
the price it may charge for the OCGA and to make an unannotated
version of the statutory text available to the public online for free. A
hard copy of the complete OCGA currently retails for $412.00.

B
Public.Resource.Org (PRO) is a nonprofit organization that aims

to facilitate public access to government records and legal materials.
Without permission, PRO posted a digital version of the OCGA on
various websites, where it could be downloaded by the public without
charge. PRO also distributed copies of the OCGA to various organiza-
tions and Georgia officials.

In response, the Commission sent PRO several cease-and-desist
letters asserting that PRO’s actions constituted unlawful copyright
infringement. When PRO refused to halt its distribution activities, the
Commission sued PRO on behalf of the Georgia Legislature and the
State of Georgia for copyright infringement. The Commission limited
its assertion of copyright to the annotations described above; it did not
claim copyright in the statutory text or numbering. PRO counter-
claimed, seeking a declaratory judgment that the entire OCGA,
including the annotations, fell in the public domain.

The District Court sided with the Commission. The Court acknowl-
edged that the annotations in the OCGA presented “an unusual case
because most official codes are not annotated and most annotated
codes are not official.” Code Revision Comm’n v. Public.Re-
source.Org, Inc., 244 F. Supp. 3d 1350, 1356 (ND Ga. 2017). But,
ultimately, the Court concluded that the annotations were eligible for
copyright protection because they were “not enacted into law” and
lacked “the force of law.” Ibid. In light of that conclusion, the Court
granted partial summary judgment to the Commission and entered a
permanent injunction requiring PRO to cease its distribution activities
and to remove the digital copies of the OCGA from the internet.

The Eleventh Circuit reversed. 906 F. 3d 1229. The Court began by
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reviewing the three 19th-century cases in which we articulated the
government edicts doctrine. See Wheaton v. Peters, 8 Pet. 591 (1834);
Banks v. Manchester, 128 U.S. 244 (1888); Callaghan v. Myers, 128
U.S. 617 (1888). The Court understood those cases to establish a
“rule” based on an interpretation of the statutory term “author” that
“works created by courts in the performance of their official duties did
not belong to the judges” but instead fell “in the public domain.” 906
F. 3d, at 1239. In the Court’s view, that rule “derive[s] from first
principles about the nature of law in our democracy.” Ibid. In a
democracy, the Court reasoned, “the People” are “the constructive au-
thors” of the law, and judges and legislators are merely “draftsmen . . .
exercising delegated authority.” Ibid. The Court therefore deemed the
“ultimate inquiry” to be whether a work is “attributable to the
constructive authorship of the People.” Id., at 1242. The Court
identified three factors to guide that inquiry: “the identity of the public
official who created the work; the nature of the work; and the process
by which the work was produced.” Id., at 1254. The Court found that
each of those factors cut in favor of treating the OCGA annotations as
government edicts authored by the People. It therefore rejected the
Commission’s assertion of copyright, vacated the injunction against
PRO, and directed that judgment be entered for PRO.

We granted certiorari. 588 U.S. ___ (2019).

II
We hold that the annotations in Georgia’s Official Code are

ineligible for copyright protection, though for reasons distinct from
those relied on by the Court of Appeals. A careful examination of our
government edicts precedents reveals a straightforward rule based on
the identity of the author. Under the government edicts doctrine,
judges—and, we now confirm, legislators—may not be considered
the “authors” of the works they produce in the course of their official
duties as judges and legislators. That rule applies regardless of
whether a given material carries the force of law. And it applies to the
annotations here because they are authored by an arm of the legisla-
ture in the course of its official duties.

A
We begin with precedent. The government edicts doctrine traces

back to a trio of cases decided in the 19th century. In this Court’s first
copyright case, Wheaton v. Peters, 8 Pet. 591 (1834), the Court’s third
Reporter of Decisions, Wheaton, sued the fourth, Peters, unsuccess-
fully asserting a copyright interest in the Justices’ opinions. Id., at 617
(argument). In Wheaton’s view, the opinions “must have belonged to
some one” because “they were new, original,” and much more
“elaborate” than law or custom required. Id., at 615. Wheaton argued
that the Justices were the authors and had assigned their ownership
interests to him through a tacit “gift.” Id., at 614. The Court unani-
mously rejected that argument, concluding that “no reporter has or can
have any copyright in the written opinions delivered by this court” and
that “the judges thereof cannot confer on any reporter any such right.”
Id., at 668 (opinion).

That conclusion apparently seemed too obvious to adorn with
further explanation, but the Court provided one a half century later in
Banks v. Manchester, 128 U.S. 244 (1888). That case concerned
whether Wheaton’s state-court counterpart, the official reporter of the
Ohio Supreme Court, held a copyright in the judges’ opinions and
several nonbinding explanatory materials prepared by the judges. Id.,
at 249-251. The Court concluded that he did not, explaining that “the
judge who, in his judicial capacity, prepares the opinion or decision,
the statement of the case and the syllabus or head note” cannot “be
regarded as their author or their proprietor, in the sense of [the
Copyright Act].” Id., at 253. Pursuant to “a judicial consensus” dating
back to Wheaton, judges could not assert copyright in “whatever work
they perform in their capacity as judges.” Banks, 128 U. S, at 253

(emphasis in original). Rather, “[t]he whole work done by the judges
constitutes the authentic exposition and interpretation of the law,
which, binding every citizen, is free for publication to all.” Ibid.
(citing Nash v. Lathrop, 142 Mass. 29, 6 N. E. 559 (1886)).

In a companion case decided later that Term, Callaghan v. Myers,
128 U.S. 617 (1888), the Court identified an important limiting
principle. As in Wheaton and Banks, the Court rejected the claim that
an official reporter held a copyright interest in the judges’ opinions.
But, resolving an issue not addressed in Wheaton and Banks, the Court
upheld the reporter’s copyright interest in several explanatory
materials that the reporter had created himself: headnotes, syllabi,
tables of contents, and the like. Callaghan, 128 U.S., at 645, 647.
Although these works mirrored the judge-made materials rejected in
Banks, they came from an author who had no authority to speak with
the force of law. Because the reporter was not a judge, he was free to
“obtain[ ] a copyright” for the materials that were “the result of his
[own] intellectual labor.” 128 U.S., at 647.

These cases establish a straightforward rule: Because judges are
vested with the authority to make and interpret the law, they cannot be
the “author” of the works they prepare “in the discharge of their
judicial duties.” Banks, 128 U.S., at 253. This rule applies both to
binding works (such as opinions) and to non-binding works (such as
headnotes and syllabi). Ibid. It does not apply, however, to works cre-
ated by government officials (or private parties) who lack the
authority to make or interpret the law, such as court reporters.
Compare ibid. with Callaghan, 128 U.S., at 647.

The animating principle behind this rule is that no one can own the
law. “Every citizen is presumed to know the law,” and “it needs no
argument to show . . . that all should have free access” to its contents.
Nash, 142 Mass., at 35, 6 N. E., at 560 (cited by Banks, 128 U.S., at
253-254). Our cases give effect to that principle in the copyright
context through construction of the statutory term “author.” Id., at
253.1 Rather than attempting to catalog the materials that constitute
“the law,” the doctrine bars the officials responsible for creating the
law from being considered the “author[s]” of “whatever work they
perform in their capacity” as lawmakers. Ibid. (emphasis added).
Because these officials are generally empowered to make and
interpret law, their “whole work” is deemed part of the “authentic ex-
position and interpretation of the law” and must be “free for publica-
tion to all.” Ibid.

If judges, acting as judges, cannot be “authors” because of their
authority to make and interpret the law, it follows that legislators,
acting as legislators, cannot be either. Courts have thus long under-
stood the government edicts doctrine to apply to legislative materials.
See, e.g., Nash, 142 Mass., at 35, 6 N. E., at 560 (judicial opinions and
statutes stand “on substantially the same footing” for purposes of the
government edicts doctrine); Howell v. Miller, 91 F. 129, 130-131,
137-138 (CA6 1898) (Harlan, J., Circuit Justice, joined by then-
Circuit Judge Taft) (analyzing statutes and supplementary materials
under Banks and Callaghan and concluding that the materials were
copyrightable because they were prepared by a private compiler).

Moreover, just as the doctrine applies to “whatever work [judges]
perform in their capacity as judges,” Banks, 128 U.S., at 253, it applies
to whatever work legislators perform in their capacity as legislators.
That of course includes final legislation, but it also includes explana-
tory and procedural materials legislators create in the discharge of
their legislative duties. In the same way that judges cannot be the
authors of their headnotes and syllabi, legislators cannot be the authors
of (for example) their floor statements, committee reports, and
proposed bills. These materials are part of the “whole work done by
[legislators],” so they must be “free for publication to all.” Ibid.

Under our precedents, therefore, copyright does not vest in works
that are (1) created by judges and legislators (2) in the course of their
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judicial and legislative duties.

B
1

Applying that framework, Georgia’s annotations are not
copyrightable. The first step is to examine whether their purported
author qualifies as a legislator.

As we have explained, the annotations were prepared in the first
instance by a private company (Lexis) pursuant to a work-for-hire
agreement with Georgia’s Code Revision Commission. The Copy-
right Act therefore deems the Commission the sole “author” of the
work. 17 U.S.C. §201(b). Although Lexis expends considerable effort
preparing the annotations, for purposes of copyright that labor
redounds to the Commission as the statutory author. Georgia agrees
that the author is the Commission. Brief for Petitioners 25.

The Commission is not identical to the Georgia Legislature, but
functions as an arm of it for the purpose of producing the annotations.
The Commission is created by the legislature, for the legislature, and
consists largely of legislators. The Commission receives funding and
staff designated by law for the legislative branch. Significantly, the
annotations the Commission creates are approved by the legislature
before being “merged” with the statutory text and published in the
official code alongside that text at the legislature’s direction. OCGA
§1-1-1; see 906 F. 3d, at 1245, 1255; Tr. of Oral Arg. 8.

If there were any doubt about the link between the Commission
and the legislature, the Georgia Supreme Court has dispelled it by
holding that, under the Georgia Constitution, “the work of the
Commission; i.e., selecting a publisher and contracting for and
supervising the codification of the laws enacted by the General
Assembly, including court interpretations thereof, is within the sphere
of legislative authority.” Harrison Co., 244 Ga., at 330, 260 S. E. 2d,
at 34 (emphasis added). That holding is not limited to the Commis-
sion’s role in codifying the statutory text. The Commission’s
“legislative authority” specifically includes its “codification of . . .
court interpretations” of the State’s laws. Ibid. Thus, as a matter of
state law, the Commission wields the legislature’s authority when it
works with Lexis to produce the annotations. All of this shows that the
Commission serves as an extension of the Georgia Legislature in
preparing and publishing the annotations. And it helps explain why
the Commission brought this suit asserting copyright in the annota-
tions “on behalf of and for the benefit of” the Georgia Legislature and
the State of Georgia. App. 20.2

2
The second step is to determine whether the Commission creates

the annotations in the “discharge” of its legislative “duties.” Banks,
128 U.S., at 253. It does. Although the annotations are not enacted into
law through bicameralism and presentment, the Commission’s
preparation of the annotations is under Georgia law an act of
“legislative authority,” Harrison Co., 244 Ga., at 330, 260 S. E. 2d, at
34, and the annotations provide commentary and resources that the
legislature has deemed relevant to understanding its laws. Georgia and
JUSTICE GINSBURG emphasize that the annotations do not purport
to provide authoritative explanations of the law and largely summa-
rize other materials, such as judicial decisions and law review articles.
See post, at 3-4 (dissenting opinion). But that does not take them
outside the exercise of legislative duty by the Commission and leg-
islature. Just as we have held that the “statement of the case and the
syllabus or head note” prepared by judges fall within the “work they
perform in their capacity as judges,” Banks, 128 U.S., at 253, so too
annotations published by legislators alongside the statutory text fall
within the work legislators perform in their capacity as legislators.

In light of the Commission’s role as an adjunct to the legislature
and the fact that the Commission authors the annotations in the course

of its legislative responsibilities, the annotations in Georgia’s Official
Code fall within the government edicts doctrine and are not
copyrightable.

III
Georgia resists this conclusion on several grounds. At the outset,

Georgia advances two arguments for why, in its view, excluding the
OCGA annotations from copyright protection conflicts with the text
of the Copyright Act. Both are unavailing.

First, Georgia notes that §101 of the Act specifically lists “annota-
tions” among the kinds of works eligible for copyright protection. But
that provision refers only to “annotations . . . which . . . represent an
original work of authorship.” 17 U.S.C. §101 (emphasis added). The
whole point of the government edicts doctrine is that judges and legis-
lators cannot serve as authors when they produce works in their
official capacity. While the reference to “annotations” in §101 may
help explain why supplemental, explanatory materials are
copyrightable when prepared by a private party, or a non-lawmaking
official like the reporter in Callaghan, it does not speak to whether
those same materials are copyrightable when prepared by a judge or
a legislator. In the same way that judicial materials are ineligible for
protection even though they plainly qualify as “[l]iterary works . . .
expressed in words,” ibid., legislative materials are ineligible for
protection even if they happen to fit the description of otherwise
copyrightable “annotations.”

Second, Georgia draws a negative inference from the fact that the
Act excludes from copyright protection “work[s] prepared by an
officer or employee of the United States Government as part of that
person’s official duties” and does not establish a similar rule for the
States. §101; see also §105. But the bar on copyright protection for
federal works sweeps much more broadly than the government edicts
doctrine does. That bar applies to works created by all federal
“officer[s] or employee[s],” without regard for the nature of their
position or scope of their authority. Whatever policy reasons might
justify the Federal Government’s decision to forfeit copyright
protection for its own proprietary works, that federal rule does not
suggest an intent to displace the much narrower government edicts
doctrine with respect to the States. That doctrine does not apply to
non-lawmaking officials, leaving States free to assert copyright in the
vast majority of expressive works they produce, such as those created
by their universities, libraries, tourism offices, and so on.

More generally, Georgia suggests that we should resist applying
our government edicts precedents to the OCGA annotations because
our 19th-century forebears interpreted the statutory term author by
reference to “public policy”—an approach that Georgia believes is
incongruous with the “modern era” of statutory interpretation. Brief
for Petitioners 21 (internal quotation marks omitted). But we are
particularly reluctant to disrupt precedents interpreting language that
Congress has since reenacted. As we explained last Term in Helsinn
Healthcare S. A. v. Teva Pharmaceuticals USA, Inc., 586 U.S. ___
(2019) [27 Fla. L. Weekly Fed. S633a], when Congress “adopt[s] the
language used in [an] earlier act,” we presume that Congress “adopted
also the construction given by this Court to such language, and made
it a part of the enactment.” Id., at ___ (slip op., at 7) (quoting Shapiro
v. United States, 335 U.S. 1, 16 (1948)). A century of cases have
rooted the government edicts doctrine in the word “author,” and
Congress has repeatedly reused that term without abrogating the
doctrine. The term now carries this settled meaning, and “critics of our
ruling can take their objections across the street, [where] Congress can
correct any mistake it sees.” Kimble v. Marvel Entertainment, LLC,
576 U.S. 446, 456 (2015) [25 Fla. L. Weekly Fed. S405a].3

Moving on from the text, Georgia invokes what it views as the
official position of the Copyright Office, as reflected in the Compen-
dium of U.S. Copyright Office Practices (Compendium). But, as
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Georgia concedes, the Compendium is a non-binding administrative
manual that at most merits deference under Skidmore v. Swift & Co.,
323 U.S. 134 (1944). That means we must follow it only to the extent
it has the “power to persuade.” Id., at 140. Because our precedents
answer the question before us, we find any competing guidance in the
Compendium unpersuasive.

In any event, the Compendium is largely consistent with our
decision. Drawing on Banks, it states that, “[a]s a matter of longstand-
ing public policy, the U.S. Copyright Office will not register a
government edict that has been issued by any state, local, or territorial
government, including legislative enactments, judicial decisions,
administrative rulings, public ordinances, or similar types of official
legal materials.” Compendium §313.6(C)(2) (rev. 3d ed. 2017)
(emphasis added). And, under Banks, what counts as a “similar”
material depends on what kind of officer created the material (i.e., a
judge) and whether the officer created it in the course of official (i.e.,
judicial) duties. See Compendium §313.6(C)(2) (quoting Banks, 128
U.S., at 253, for the proposition that copyright cannot vest “in the
products of the labor done by judicial officers in the discharge of their
judicial duties”).

The Compendium goes on to observe that “the Office may register
annotations that summarize or comment upon legal materials . . .
unless the annotations themselves have the force of law.” Compen-
dium §313.6(C)(2). But that broad statement—true of annotations
created by officials such as court reporters that lack the authority to
make or interpret the law—does not engage with the critical issue of
annotations created by judges or legislators in their official capacities.
Because the Compendium does not address that question and
otherwise echoes our government edicts precedents, it is of little
relevance here.

Georgia also appeals to the overall purpose of the Copyright Act to
promote the creation and dissemination of creative works. Georgia
submits that, without copyright protection, Georgia and many other
States will be unable to induce private parties like Lexis to assist in
preparing affordable annotated codes for widespread distribution.
That appeal to copyright policy, however, is addressed to the wrong
forum. As Georgia acknowledges, “[I]t is generally for Congress, not
the courts, to decide how best to pursue the Copyright Clause’s
objectives.” Eldred v. Ashcroft, 537 U.S. 186, 212 (2003) [16 Fla. L.
Weekly Fed. S44a]. And that principle requires adherence to prece-
dent when, as here, we have construed the statutory text and “tossed
[the ball] into Congress’s court, for acceptance or not as that branch
elects.” Kimble, 576 U.S., at 456.

Turning to our government edicts precedents, Georgia insists that
they can and should be read to focus exclusively on whether a
particular work has “the force of law.” Brief for Petitioners 32
(capitalization deleted). JUSTICE THOMAS appears to endorse the
same view. See post, at 4. But that framing has multiple flaws.

Most obviously, it cannot be squared with the reasoning or results
of our cases—especially Banks. Banks, following Wheaton and the
“judicial consensus” it inspired, denied copyright protection to
judicial opinions without excepting concurrences and dissents that
carry no legal force. 128 U.S., at 253 (emphasis deleted). As every
judge learns the hard way, “comments in [a] dissenting opinion” about
legal principles and precedents “are just that: comments in a dissenting
opinion.” Railroad Retirement Bd. v. Fritz, 449 U.S. 166, 177, n. 10
(1980). Yet such comments are covered by the government edicts
doctrine because they come from an official with authority to make
and interpret the law.

Indeed, Banks went even further and withheld copyright protection
from headnotes and syllabi produced by judges. 128 U.S., at 253.
Surely these supplementary materials do not have the force of law, yet
they are covered by the doctrine. The simplest explanation is the one

Banks provided: These non-binding works are not copyrightable
because of who creates them—judges acting in their judicial capacity.
See ibid.

The same goes for non-binding legislative materials produced by
legislative bodies acting in a legislative capacity. There is a broad
array of such works ranging from floor statements to proposed bills to
committee reports. Under the logic of Georgia’s “force of law” test,
States would own such materials and could charge the public for
access to them.

Furthermore, despite Georgia’s and JUSTICE THOMAS’s
purported concern for the text of the Copyright Act, their conception
of the government edicts doctrine has less of a textual footing than the
traditional formulation. The textual basis for the doctrine is the Act’s
“authorship” requirement, which unsurprisingly focuses on—the
author. JUSTICE THOMAS urges us to dig deeper to “the root” of our
government edicts precedents. Post, at 5. But, in our view, the text is
the root. The Court long ago interpreted the word “author” to exclude
officials empowered to speak with the force of law, and Congress has
carried that meaning forward in multiple iterations of the Copyright
Act. This textual foundation explains why the doctrine distinguishes
between some authors (who are empowered to speak with the force of
law) and others (who are not). Compare Callaghan, 128 U.S., at 647,
with Banks, 128 U.S., at 253. But the Act’s reference to “authorship”
provides no basis for Georgia’s rule distinguishing between different
categories of content with different effects.4

Georgia minimizes the OCGA annotations as non-binding and
non-authoritative, but that description undersells their practical
significance. Imagine a Georgia citizen interested in learning his legal
rights and duties. If he reads the economy-class version of the Georgia
Code available online, he will see laws requiring political candidates
to pay hefty qualification fees (with no indigency exception), crim-
inalizing broad categories of consensual sexual conduct, and exempt-
ing certain key evidence in criminal trials from standard evidentiary
limitations—with no hint that important aspects of those laws have
been held unconstitutional by the Georgia Supreme Court. See OCGA
§§21-2-131, 16-6-2, 16-6-18, 16-15-9 (available at www.legis.
ga.gov). Meanwhile, first-class readers with access to the annotations
will be assured that these laws are, in crucial respects, unenforceable
relics that the legislature has not bothered to narrow or repeal. See
§§21-2-131, 16-6-2, 16-6-18, 16-15-9 (available at https://
store.lexisnexis.com/products/official-code-of-georgia-annotated-
skuSKU6647 for $412.00).

If everything short of statutes and opinions were copyrightable,
then States would be free to offer a whole range of premium legal
works for those who can afford the extra benefit. A State could
monetize its entire suite of legislative history. With today’s digital
tools, States might even launch a subscription or pay-per-law service.

There is no need to assume inventive or nefarious behavior for
these concerns to become a reality. Unlike other forms of intellectual
property, copyright protection is both instant and automatic. It vests
as soon as a work is captured in a tangible form, triggering a panoply
of exclusive rights that can last over a century. 17 U.S.C. §§102, 106,
302. If Georgia were correct, then unless a State took the affirmative
step of transferring its copyrights to the public domain, all of its
judges’ and legislators’ non-binding legal works would be copy-
righted. And citizens, attorneys, non-profits, and private research
companies would have to cease all copying, distribution, and display
of those works or risk severe and potentially criminal penalties.
§§501-506. Some affected parties might be willing to roll the dice
with a potential fair use defense. But that defense, designed to
accommodate First Amendment concerns, is notoriously fact sensitive
and often cannot be resolved without a trial. Cf. Harper & Row,
Publishers, Inc. v. Nation Enterprises, 471 U.S. 539, 552, 560-561
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(1985). The less bold among us would have to think twice before
using official legal works that illuminate the law we are all presumed
to know and understand.

Thankfully, there is a clear path forward that avoids these con-
cerns—the one we are already on. Instead of examining whether
given material carries “the force of law,” we ask only whether the
author of the work is a judge or a legislator. If so, then whatever work
that judge or legislator produces in the course of his judicial or
legislative duties is not copyrightable. That is the framework our
precedents long ago established, and we adhere to those precedents
today.

*    *    *
For the foregoing reasons, we affirm the judgment of the Eleventh

Circuit.
It is so ordered.

))))))))))))))))))
1The Copyright Act of 1790 granted copyright protection to “the author and

authors” of qualifying works. Act of May 31, 1790, §1, 1 Stat. 124. This author
requirement appears in the current Copyright Act at §102(a), which limits protection
to “original works of authorship.” 17 U.S.C. §102(a) (emphasis added); see also
§201(a) (copyright “vests initially in the author or authors of the work”).

2JUSTICE THOMAS does not dispute that the Commission is an extension of the
legislature; he instead faults us for highlighting the multiple features of the Commission
that make clear that this is so. See post, at 16 (dissenting opinion).

3JUSTICE THOMAS disputes the applicability of the Helsinn Healthcare
presumption because States have asserted copyright in statutory annotations over the
years notwithstanding our government edicts precedents. Post, at 11-12. In JUSTICE
THOMAS’s view, those assertions prove that our precedents could not have provided
clear enough guidance for Congress to incorporate. But that inference from state
behavior proves too much. The same study cited by JUSTICE THOMAS to support a
practice of claiming copyright in non-binding annotations also reports that “many
states claim copyright interest in their primary law materials,” including statutes and
regulations. Dmitrieva, State Ownership of Copyrights in Primary Law Materials, 23
Hastings Com. & Entertainment L. J. 81, 109 (2000) (emphasis added). JUSTICE
THOMAS concedes that such assertions are plainly foreclosed by our government
edicts precedents. Post, at 4. That interested parties have pursued ambitious readings
of our precedents does not mean those precedents are incapable of providing mean-
ingful guidance to us or to Congress.

4Instead of accepting our predecessors’ textual reasoning at face value, JUSTICE
THOMAS conjures a trinity of alternative “origin[s] and justification[s]” for the
government edicts doctrine that the Court might have had in mind. See post, at 5-7.
Without committing to one or all of these possibilities, JUSTICE THOMAS suggests
that each would yield a rule that requires federal courts to pick out the subset of judicial
and legislative materials that independently carry the force of law. But a Court moti-
vated by JUSTICE THOMAS’s three-fold concerns might just as easily have read them
as supporting a rule that prevents the officials responsible for creating binding materials
from qualifying as an “author.” Regardless, it is more “[ ]consistent with the judicial
role” to apply the reasoning and results the Court voted on and committed to writing
than to speculate about what practical considerations our predecessors “may have had
. . . in mind,” what history “may [have] suggest[ed],” or what constitutional concerns
“may have animated” our government edicts precedents. Ibid.

))))))))))))))))))
JUSTICE THOMAS, with whom JUSTICE ALITO joins, and

with whom JUSTICE BREYER joins as to all but Part II-A and
footnote 6, dissenting.

According to the majority, this Court’s 19th-century “government
edicts” precedents clearly stand for the proposition that “judges and
legislators cannot serve as authors [for copyright purposes] when they
produce works in their official capacity.” Ante, at 11. And, after
straining to conclude that the Georgia Code Revision Commission
(Commission) is an arm of the Georgia Legislature, ante, at 9-10, the
majority concludes that Georgia cannot hold a copyright in the
annotations that are included as part of the Official Code of Georgia
Annotated (OCGA). This ruling will likely come as a shock to the 25
other jurisdictions—22 States, 2 Territories, and the District of
Columbia—that rely on arrangements similar to Georgia’s to produce
annotated codes. See Brief for State of Arkansas et al. as Amici Curiae
15, and App. to id., at 1. Perhaps these jurisdictions all overlooked this
Court’s purportedly clear guidance. Or perhaps the widespread use of

these arrangements indicates that today’s decision extends the
government edicts doctrine to a new context, rather than simply
“confirm[ing]” what the precedents have always held. See ante, at 5.
Because I believe we should “leave to Congress the task of deciding
whether the Copyright Act needs an upgrade,” American Broadcast-
ing Cos. v. Aereo, Inc., 573 U.S. 431, 463 (2014) [24 Fla. L. Weekly
Fed. S913a] (Scalia, J., dissenting), I respectfully dissent.

I
Like the majority, I begin with the three 19th-century precedents

that the parties agree provide the foundation for the government edicts
doctrine.

In Wheaton v. Peters, 8 Pet. 591 (1834), the Court first regarded it
as self-evident that judicial opinions cannot be copyrighted either by
the judges who signed them or by a reporter under whose auspices
they are published. Congress provided that, in return for a salary of
$1,000, the Reporter of Decisions for this Court would prepare reports
consisting of judicial opinions and additional materials summarizing
the cases. Id., at 614, 617 (argument). Wheaton, one of this Court’s
earliest Reporters, argued that he owned a copyright for the entirety of
his reports. He contended that he had “acquired the right to the
opinions by judges’ gift” once they became a part of his volume. Id.,
at 614 (same). The Court ultimately remanded on the question
whether Wheaton had complied with the Copyright Act’s procedural
requirements. Id., at 667-668. In doing so, it observed in dicta that “the
court [was] unanimously of [the] opinion, that no reporter has or can
have any copyright in the written opinions delivered by this court; and
that the judges thereof cannot confer on any reporter any such right.”
Id., at 668.

Fifty-four years later, the Court returned to the same subject,
suggesting a doctrinal basis for the rule that judicial opinions and
certain closely related materials cannot be copyrighted. In Banks v.
Manchester, 128 U.S. 244 (1888), the state-authorized publisher of
the Ohio Supreme Court’s decisions, Banks & Brothers, sued a
competing publisher for copyright infringement. The competing
publisher reproduced portions from Banks’ reports, including Ohio
Supreme Court decisions, statements of the cases, and syllabi, all of
which were originally prepared by the opinion’s authoring judge. This
Court held that these materials were not the proper subject of copy-
right. In reaching that conclusion, the Court grounded its analysis in
its interpretation of the word “author” in the Copyright Act. It
anchored this interpretation in the “public policy” that “the judge who,
in his judicial capacity, prepares the opinion or decision [and other
materials]” is not “regarded as their author or their proprietor, in the
sense of [the Copyright Act], so as to be able to confer any title by
assignment.” Banks, 128 U.S., at 253. The Court supported this
conclusion by stating that “there has always been a judicial consensus
. . . that no copyright could[,] under the statutes passed by Congress,
be secured in the products of the labor done by judicial officers in the
discharge of their judicial duties.” Ibid. (emphasis deleted). And the
Court observed that this rule reflected the view that the “authentic
exposition and interpretation of the law . . . is free for publication to
all,” which in turn prevents a judge from qualifying as an author. Ibid.

Importantly, the Court also briefly discussed whether the State of
Ohio could directly hold the copyright. In answering this question, the
Court did not suggest that States were categorically prohibited from
holding copyrights as authors or assignees. Instead, the Court simply
noted that the State fell outside the scope of the Act because it was not
a “resident” or “citizen of the United States,” as then required by
statute, and because it did not meet other statutory criteria. Ibid. The
Court felt it necessary to observe, however, that “[w]hether the State
could take out a copyright for itself, or could enjoy the benefit of one
taken out by an individual for it, as the assignee of a citizen of the
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United States or a resident therein, who should be the author of a book,
is a question not involved in the present case, and we refrain from
considering it.” Ibid.

Finally, in Callaghan v. Myers, 128 U.S. 617 (1888), the Court
addressed the limits of the government edicts doctrine. In that case, the
Court settled another dispute between a publisher of court decisions
and an alleged infringer. The plaintiff purchased the proprietary rights
to the reports prepared by the Illinois Supreme Court’s reporter of
decisions, Freeman, including the copyright to the reports. Unlike in
Banks, these reports also contained material authored by Freeman.
Callaghan, 128 U.S., at 645. The alleged infringers copied the judicial
decisions and Freeman’s materials. In finding for the plaintiff, this
Court reiterated that “there can be no copyright in the opinions of the
judges, or in the work done by them in their official capacity as
judges.” Id., at 647 (citing Banks, 128 U.S. 244). But the Court
concluded that “no [similar] ground of public policy” justified
denying a state official a copyright “cover[ing] the matter which is the
result of his intellectual labor.” Callaghan, 128 U.S., at 647.

II
These precedents establish that judicial opinions cannot be

copyrighted. But they do not exclude from copyright protection notes
that are prepared by an official court reporter and published together
with the reported opinions. There is no apparent reason why the same
logic would not apply to statutes and regulations. Thus, it must follow
from our precedents that statutes and regulations cannot be copy-
righted, but accompanying notes lacking legal force can be. See
Howell v. Miller, 91 F. 129 (CA6 1898) (Harlan, J.) (explaining that,
under Banks and Callaghan, annotations to Michigan statutes could
be copyrighted).

A
It is fair to say that the Court’s 19th-century decisions do not

provide any extended explanation of the basis for the government
edicts doctrine. The majority is nonetheless content to accept these
precedents reflexively, without examining the origin or validity of the
rule they announced. For the majority, it is enough that the precedents
established a rule that “seemed too obvious to adorn with further
explanation.” Ante, at 6. But the contours of the rule were far from
clear, and to understand the scope of the doctrine, we must explore its
underlying rationale.

In my view, the majority’s uncritical extrapolation of precedent is
inconsistent with the judicial role. An unwillingness to examine the
root of a precedent has led to the sprouting of many noxious weeds
that distort the meaning of the Constitution and statutes alike.
Although we have not been asked to revisit these precedents, it
behooves us to explore the origin of and justification for them,
especially when we are asked to apply their rule for the first time in
over 130 years.

The Court’s precedents suggest three possible grounds supporting
their conclusion. In Banks, the Court referred to the meaning of the
term “author” in copyright law. While the Court did not develop this
argument, it is conceivable that the contemporaneous public meaning
of the term “author” was narrower in the copyright context than in
ordinary speech. At the time this Court decided Banks, the Copyright
Act provided protection for books, maps, prints, engravings, musical
and dramatic compositions, photographs, and works of art.1 Judicial
opinions differ markedly from these works. Books, for instance,
express the thoughts of their authors. They typically have no power
beyond the ability of their words to influence readers, and they usually
are published at private expense. Judicial opinions, on the other hand,
do not simply express the thoughts of the judges who write or endorse
them. Instead, they elaborate and apply rules of law that, in turn,
represent the implementation of the will of the people. Unlike other

copyrightable works of authorship, judicial opinions have binding le-
gal effect, and they are produced and issued at public expense.
Moreover, copyright law understands an author to be one whose work
will be encouraged by the grant of an exclusive right. See Kirtsaeng
v. John Wiley & Sons, Inc., 579 U.S. ___, ___ (2016) [26 Fla. L.
Weekly Fed. S251a] (slip op., at 6). But judges, when acting in an
official capacity, do not fit that description. The Court in Banks may
have had these differences in mind when it concluded that a judge fell
outside the scope of the term “author.” 128 U.S., at 253.

History may also suggest a narrower meaning of “author” in the
copyright context. In England, at least as far back as 1666, courts and
commentators agreed “that the property of all law books is in the king,
because he pays the judges who pronounce the law.” G. Curtis, Law
of Copyright 130 (1847); see also Banks & Bros. v. West Publishing
Co., 27 F. 50, 57 (CC Minn. 1886) (citing English cases and treatises
and concluding that “English courts generally sustain the crown’s
proprietary rights in judicial opinions”). Blackstone described this as
a “prerogative copyrigh[t],” explaining that “[t]he king, as the
executive magistrate, has the right of promulging to the people all acts
of state and government. This gives him the exclusive privilege of
printing, at his own press, or that of his grantees, all acts of parliament,
proclamations, and orders of council.” 2 W. Blackstone, Commentar-
ies on the Laws of England 410 (1766) (emphasis deleted); see also
Wheaton, 8 Pet., at 659-660. This history helps to explain the dearth
of cases permitting individuals to obtain copyrights in judicial
opinions. But under the Constitution, sovereignty lies with the people,
not a king. See The Federalist No. 22, p. 152 (C. Rossiter ed. 1961);
id., No. 39, at 241. The English historical practice, when superim-
posed on the Constitution’s recognition that sovereignty resides in the
people, helps to explain the Court’s conclusion that the “authentic
exposition and interpretation of the law . . . is free for publication to
all.” Banks, 128 U.S., at 253.

Finally, concerns of fair notice, often recognized by this Court’s
precedents as an important component of due process, also may have
animated the reasoning of these 19th-century cases. As one court put
it, “[t]he decisions and opinions of the justices are the authorized
expositions and interpretations of the laws, which are binding upon all
the citizens. . . . Every citizen is presumed to know the law thus
declared, and it needs no argument to show that justice requires that all
should have free access to the opinions.” Nash v. Lathrop, 142 Mass.
29, 35, 6 N. E. 559, 560 (1886) (cited in Banks, 128 U.S., at 253-254);
see also American Soc. for Testing and Materials v.
Public.Resource.Org, Inc., 896 F. 3d 437, 458-459 (CADC 2018)
(Katsas, J., concurring).

B
Allowing annotations to be copyrighted does not run afoul of any

of these possible justifications for the government edicts doctrine.
First, unlike judicial opinions and statutes, these annotations do not
even purport to embody the will of the people because they are not
law. The General Assembly of Georgia has made abundantly clear
through a variety of provisions that the annotations do not create any
binding obligations. OCGA §1-1-7 states that “[a]ll historical cita-
tions, title and chapter analyses, and notes set out in this Code are
given for the purpose of convenient reference and do not constitute
part of the law.” Section 1-1-1 further provides that “[t]he statutory
portion of the codification of Georgia laws . . . is enacted and shall
have the effect of statutes enacted by the General Assembly of
Georgia. The statutory portion of such codification shall be merged
with annotations . . . and other materials . . . and shall be published by
authority of the state.” Thus, although the materials “merge” prior to
publication in the “official” code, the very provision calling for that
merger makes clear that the annotations serve as commentary, not law.
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As additional evidence that the annotations do not represent the
will of the people, the General Assembly does not enact statutory
annotations under its legislative power. See Ga. Const., Art. III, §1, ¶1
(vesting the legislative power in the General Assembly). To enact state
law, Georgia employs a process of bicameralism and presentment
similar to that embodied in the United States Constitution. See Ga.
Const., Art. III, §5; Art. V, §2, ¶4. The annotations do not go through
this process, a fact that even the majority must acknowledge. Ante, at
10; Ga. S. 52, Reg. Sess., §54(b) (2019-2020) (“Annotations . . .
except as otherwise provided in the Code . . . are not enacted as statutes
by the provisions of this Act”).

Second, unlike judges and legislators, the creators of annotations
are incentivized by the copyright laws to produce a desirable product
that will eventually earn them a profit. And though the Commission
may require Lexis to follow strict guidelines, the independent
synthesis, analysis, and creative drafting behind the annotations
makes them analogous to other copyrightable materials. See Brief for
Matthew Bender & Co., Inc., as Amicus Curiae 4-7.

Lastly, the annotations do not impede fair notice of the laws. As
just stated, the annotations do not carry the binding force of law. They
simply summarize independent sources of legal information and
consolidate them in one place. Thus, OCGA annotations serve a
similar function to other copyrighted research tools provided by
private parties such as the American Law Reports and Westlaw, which
also contain information of great “practical significance.” Ante, at 17.
Compare, e.g., OCGA §34-9-260 (annotation for Cho Carwash
Property, L. L. C. v. Everett, 326 Ga. App. 6, 755 S. E. 2d 823 (2014))
with Ga. Code Ann. §34-9-260 (Westlaw’s annotation for the same).

The majority resists this conclusion, suggesting that without access
to the annotations, readers of Georgia law will be unable to fully
understand the true meaning of Georgia’s statutory provisions, such
as provisions that have been undermined or nullified by court
decisions. Ante, at 17. That is simply incorrect. As the majority tacitly
concedes, a person seeking information about changes in Georgia
statutory law can find that information by consulting the original
source for the change in the law’s status—the court decisions
themselves. See ante, at 17. The inability to access the OCGA merely
deprives a researcher of one specific tool, not to the underlying factual
or legal information summarized in that tool. See also post, at 4
(GINSBURG, J., dissenting).2

C
The text of the Copyright Act supports my reading of the prece-

dents.3 Specifically, there are four indications in the text of the
Copyright Act that the OCGA annotations are copyrightable. As an
initial matter, the Act does not define the word “author,” 17 U.S.C.
§101, or make any reference to the government edicts doctrine.
Accordingly, the term “author” itself does not shed any light on
whether the doctrine covers statutory annotations. Second, while the
Act excludes from copyright protection “work[s] prepared by an
officer or employee of the United States Government as part of that
person’s official duties,” §101; see also §105, the Act contains no
similar prohibition against works of state governments or works
prepared at their behest. “Congress’ use of explicit language in one
provision cautions against inferring the same limitation” elsewhere in
the statute. State Farm Fire & Casualty Co. v. United States ex rel.
Rigsby, 580 U.S. ___, ___ (2016) [26 Fla. L. Weekly Fed. S397a] (slip
op., at 7) (internal quotation marks omitted); Pacific Operators
Offshore, LLP v. Valladolid, 565 U.S. 207, 216 (2012) [23 Fla. L.
Weekly Fed. S55a]. Third, the Act specifically notes that annotations
are copyrightable derivative works. §101. Here, again, the Act does
not expressly exclude from copyright protection annotations created
either by the State or at the State’s request. Fourth, the Act provides

that an author may hold a copyright in “material contributed” in a
derivative work, “as distinguished from the preexisting material
employed in the work.” §103(b); see also Feist Publications, Inc. v.
Rural Telephone Service Co., 499 U.S. 340, 359 (1991). These aspects
of the statutory text, taken together, further support the conclusion that
the OCGA annotations are copyrightable.

For all these reasons, I would conclude that, as with the privately
created annotations in Callaghan, Georgia’s statutory annotations at
issue in this case are copyrightable.

III
The majority reads this Court’s precedents differently. In its view,

the Court in Banks held that judges are not “authors” within the scope
of the Copyright Act for “whatever work they perform in their
capacity as judges,” 128 U.S., at 253, so the same must be true for
legislators, see ante, at 8-9. Accordingly, works created by legislators
in their legislative capacity are not “original works of authorship,”
§102, and therefore cannot be copyrighted. This argument is flawed
in multiple respects.

A
Most notably, the majority’s textual analysis hinges on accepting

that its construction of “authorship,” i.e., all works produced in a
judge’s or legislator’s official capacity, was so well established by our
19th-century precedents that Congress incorporated it into the
multiple revisions of the Copyright Act. See ante, at 12-13. Such
confidence is questionable, to say the least.

The majority’s understanding of the government edicts doctrine
seems to have been lost on dozens of States and Territories, as well as
the lower courts in this case. As already stated, the 25 jurisdictions
with official annotated codes apparently did not view this Court’s
precedents as establishing the “official duties” definition of author-
ship. See Brief for State of Arkansas et al. as Amici Curiae.4 And if
“our precedents answer the question” so clearly, ante, at 14, one
wonders why the Eleventh Circuit reached its conclusion in such a
roundabout fashion. Rather than following the majority’s “straight-
forward” path, ante, at 5, the Eleventh Circuit looked to the “zone of
indeterminacy at the frontier between edicts that carry the force of law
and those that do not” to determine whether the annotations were
“sufficiently law-like” to be “constructively authored by the People.”
Code Revision Comm’n v. Public.Resource.Org, Inc., 906 F. 3d 1229,
1233, 1242, 1243 (2018). The District Court likewise does not appear
to have viewed the question as well settled. In a cursory analysis, it
determined that the annotations were copyrightable based on
Callaghan. Code Revision Comm’n v. Public.Resource.Org, Inc., 244
F. Supp. 3d 1350, 1356 (ND Ga. 2017). It is risible to presume that
Congress had knowledge of and incorporated a “settled” meaning that
eluded a multitude of States and Territories, as well as at least four
Article III judges. Ante, at 13. Cf. Rimini Street, Inc. v. Oracle USA,
Inc., 586 U.S. ___, ___-___ (2019) [27 Fla. L. Weekly Fed. S683a]
(slip op., at 9-10).

This presumption of congressional knowledge also provides the
basis for the majority’s conclusion that the annotations are not
“original works of authorship.” See ante, at 11-12 (discussing §101).
Stripped of the fiction that this Court’s 19th-century precedents
clearly demonstrated that “authorship” encompassed all works
performed as part of a legislator’s duties, the majority’s textual
argument fails.

The majority does not confront this criticism head on. Instead, it
simply repeats, without any further elaboration, its unsupported
conclusion that “[t]he Court long ago interpreted the word ‘author’ to
exclude officials empowered to speak with the force of law, and
Congress has carried that meaning forward in multiple iterations of the
Copyright Act.” Ante, at 16. This wave of the “magic wand of ipse
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dixit” does nothing to strengthen the majority’s argument, and in fact
only serves to underscore its weakness. United States v. Yermian, 468
U.S. 63, 77 (1984) (Rehnquist, J., dissenting).5

B
In addition to its textual deficiencies, the majority’s understanding

of this Court’s precedents fails to account for the critical differences
between the role that judicial opinions play in expounding upon the
law compared to that of statutes. The majority finds it meaningful, for
instance, that Banks prohibited dissents and concurrences from being
copyrighted, even though they carry no legal force. Ante, at 15. At an
elementary level, it is true that the judgment is the only part of a
judicial decision that has legal effect. But it blinks reality to ignore that
every word of a judicial opinion—whether it is a majority, a concur-
rence, or a dissent—expounds upon the law in ways that do not map
neatly on to the legislative function. Setting aside summary decisions,
the reader of a judicial opinion will always gain critical insight into the
reasoning underlying a judicial holding by reading all opinions in their
entirety. Understanding the reasoning that animates the rule in turn
provides pivotal insight into how the law will likely be applied in
future judicial opinions.6 Thus, deprived of access to judicial opinions,
individuals cannot access the primary, and therefore best, source of
information for the meaning of the law.7 And as true as that is today,
access to these opinions was even more essential in the 19th century
before the proliferation of federal and state regulatory law fundamen-
tally altered the role that common-law judging played in expounding
upon the law. See also post, at 2 (GINSBURG, J., dissenting).

These differences provide crucial context for Banks’ reasoning.
Specifically, to ensure that judicial “exposition and interpretation of
the law” remains “free for publication to all,” the word “author” must
be read to encompass all judicial duties. Banks, 128 U.S., at 253. But
these differences also demonstrate that the same rule does not a
fortiori apply to all legislative duties.8

C
In addition to being flawed as a textual and precedential matter, the

majority’s rule will prove difficult to administer. According to one
group of amici, nearly all jurisdictions with annotated codes use
private contractors that “almost invariably prepare [annotations]
under the supervision of legislative-branch or judicial-branch
officials, including state legislators or state-court judges.” Brief for
State of Arkansas et al. as Amici Curiae 16-17. Under the majority’s
view, any one of these commissions or counsels could potentially be
reclassified as an “adjunct to the legislature.” Ante, at 11. But the
majority’s test for ascertaining the true nature of these commissions
raises far more questions than it answers.

The majority lists a number of factors—including the Commis-
sion’s membership and funding, how the annotations become part of
the OCGA, and descriptions of the Commission from court cases—to
support its conclusion that the Commission is really part of the
legislature. See ante, at 9-10. But it does not specify whether these
factors are exhaustive or illustrative and, if the latter, what other
factors may be important. The majority also does not specify whether
some factors weigh more heavily than others when deciding whether
to deem an oversight body a legislative adjunct.

And even when the majority does list concrete factors, pivotal
guidance remains lacking. For example, the majority finds it meaning-
ful that 9 out of the Commission’s 15 members are legislators. Ante,
at 9; see OCGA §28-9-2 (noting that the other members of the
Commission include the State’s Lieutenant Governor, a judge, a
district attorney, and three other state bar members). But how many
legislative members are needed for a commission to become a
legislative adjunct? The majority provides no answers to any of these
questions.

*    *    *
The majority’s rule will leave in the lurch the many States, private

parties, and legal researchers who relied on the previously bright-line
rule. Perhaps, to the detriment of all, many States will stop producing
annotated codes altogether. Were that to occur, the majority’s fear of
an “economy-class” version of the law will truly become a reality. See
ante, at 17. As Georgia explains, its contract enables the OCGA to be
sold at a fraction of the cost of competing annotated codes. For
example, Georgia asserts that Lexis sold the OCGA for $404 in 2016,
while West Publishing’s competing annotated code sold for $2,570.
Should state annotated codes disappear, those without the means to
pay the competitor’s significantly higher price tag will have a valuable
research tool taken away from them. Meanwhile, this Court, which is
privileged to have access to numerous research resources, will
scarcely notice. These negative practical ramifications are unfortunate
enough when they reflect the deliberative legislative choices that we
as judges are bound to respect. They are all the more regrettable when
they are the result of our own meddling. Fortunately, as the majority
and I agree, “ ‘critics of [today’s] ruling can take their objections
across the street, [where] Congress can correct any mistake it sees.’ ”
Ante, at 13 (quoting Kimble v. Marvel Entertainment, LLC, 576 U.S.
446, 456 (2015) [25 Fla. L. Weekly Fed. S405a]).

We have “stressed . . . that it is generally for Congress, not the
courts, to decide how best to pursue the Copyright Clause’s objec-
tives,” Eldred v. Ashcroft, 537 U.S. 186, 212 (2003) [16 Fla. L.
Weekly Fed. S44a], because “it is Congress that has been assigned the
task of defining the scope of the limited monopoly that should be
granted to authors,” Sony Corp. of America v. Universal City Studios,
Inc., 464 U.S. 417, 429 (1984). Because the majority has strayed from
its proper role, I respectfully dissent.
))))))))))))))))))

1See 1 Stat. 124; 2 Stat. 171; ch. 16, 4 Stat. 436; 11 Stat. 138-139; 13 Stat. 540; 16
Stat. 212.

2The majority contends that, rather than seeking to understand the origins of our
precedents, we should simply accept the text of the opinions that the Justices “voted on
and committed to writing.” Ante, at 16-17, n. 4. But that begs the question: What does
the text of the relevant opinions tell us? The answer is not much. It is precisely this lack
of explication that makes it necessary to explore the “judicial consensus” and public
policy referred to in Banks v. Manchester, 128 U.S. 244, 253 (1888). Instead, the
majority attempts to dissect the language of our prior opinions in the same way it would
interpret a statute, an approach we have repeatedly cautioned against. See St. Mary’s
Honor Center v. Hicks, 509 U.S. 502, 515 (1993); Reiter v. Sonotone Corp., 442 U.S.
330, 341 (1979). The proper approach is to “read general language in judicial opinions
. . . as referring in context to circumstances similar to the circumstances then before the
Court and not referring to quite different circumstances that the Court was not then
considering.” Illinois v. Lidster, 540 U.S. 419, 424 (2004) [17 Fla. L. Weekly Fed.
S89a]; see also Cohens v. Virginia, 6 Wheat. 264, 399 (1821) (Marshall, C. J., for the
Court) (“[G]eneral expressions, in every opinion, are to be taken in connection with the
case in which those expressions are used. If they go beyond the case, they may be
respected, but ought not to control the judgment in a subsequent suit when the very
point is presented for decision”).

3As the majority explains, ante, at 9, the annotations were created as part of a work-
for-hire agreement between the Commission and Lexis. See 17 U.S.C. §201(b).
Because no party disputes the validity of the contract, I express no opinion regarding
whether the contract established an employer/employee relationship or whether the
Commission may be considered a “person” under §201(b).

4According to one study published in 2000, approximately half of States owned
copyright in official state statutory compilations, court reports, or administrative
regulations. Dmitrieva, State Ownership of Copyrights in Primary Law Materials, 23
Hastings Com. & Entertainment L. J. 81, 83, 97-105 (2000). The majority attempts to
undermine this study by emphasizing that some of these States owned copyright in
primary law materials. Ante, at 13, n. 3. This misunderstands the point. I do not claim
that this evidence demonstrates that the States necessarily interpreted the government
edicts doctrine correctly. I merely point out that these divergent practices seriously
undercut the majority’s claim that its interpretation of “authorship” was well settled and
universally understood. On this score, the majority has no answer but to insinuate that
the lawmakers of over half the Nation’s jurisdictions disregarded federal law and the
Constitution to pursue their own agendas in the face of supposedly clear precedent.

5The majority’s approach is also hard to reconcile with the recognition in Wheaton
v. Peters, 8 Pet. 591 (1834), that annotations prepared by the Reporter of Decisions
could be copyrighted. Wheaton was paid a salary of $1,000, and it is difficult to say
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whether this salary funded his work on the opinions or his work on the annotations. See
id., at 614, 617 (argument).

6For instance, this Court has not overruled Lemon v. Kurtzman, 403 U.S. 602
(1971), which pronounced a test for evaluating Establishment Clause claims. But a
reader would do well to carefully scrutinize the various opinions in American Legion
v. American Humanist Assn., 588 U.S. ___ (2019) [27 Fla. L. Weekly Fed. S970a], to
understand the markedly different way that this precedent functions in our current
jurisprudence compared to when it was first decided. Moreover, sometimes a separate
writing takes on canonical status, like Justice Jackson’s concurrence regarding the
executive power in Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 579, 634-638
(1952) (opinion concurring in judgment and opinion of the Court); see also Katz v.
United States, 389 U.S. 347, 360-361 (1967) (Harlan, J., concurring) (reasonable
expectation of privacy Fourth Amendment test). Still other times, the reasoning in an
opinion for less than a majority of the Court provides the explicit basis for a later
majority’s holding. See, e.g., McKinney v. Arizona, 589 U.S. ___, ___ (2020) [28 Fla.
L. Weekly Fed. S28a] (slip op., at 5) (discussing Ring v. Arizona, 536 U.S. 584, 612
(2002) [15 Fla. L. Weekly Fed. S464a] (Scalia J., concurring)); Estelle v. Gamble, 429
U.S. 97, 102 (1976) (incorporating into the majority the Eighth Amendment “evolving
standards of decency” test first announced in Trop v. Dulles, 356 U.S. 86, 101 (1958)
(plurality opinion)). Even “ ‘comments in [a] dissenting opinion,’ ” ante, at 15, some-
times reemerge as the foundational reasoning in a majority opinion. See, e.g.,
Franchise Tax Bd. of Cal. v. Hyatt, 587 U.S. ___ (2019) [27 Fla. L. Weekly Fed.
S789a] (discussing Nevada v. Hall, 440 U.S. 410, 433-439 (1979) (Rehnquist, J.,
dissenting)); Lawrence v. Texas, 539 U.S. 558, 578 (2003) [16 Fla. L. Weekly Fed.
S427a] (“JUSTICE STEVENS’ [dissenting] analysis, in our view, should have been
controlling in Bowers [v. Hardwick, 478 U.S. 186 (1986),] and should control here”).
These examples, and myriad more, demonstrate that the majority treats the role of
separate judicial opinions in an overly simplistic fashion.

7Banks also stated that judicially prepared syllabi and headnotes cannot be
copyrighted. 128 U.S., at 253. The majority cites these materials as further evidence of
its broad rule, because the majority finds it beyond cavil that “these supplementary
materials do not have the force of law.” Ante, at 15. The majority feels it appropriate to
assume—without any historical inquiry—that the words “syllabus” and “headnote”
carried the same meaning, or served the same function, in 1888 as they do now.
Without briefing on this issue, I am not willing to make that leap. See Hixson v. Burson,
54 Ohio St. 470, 485, 43 N. E. 1000, 1003 (1896) (“reluctantly overrul[ing] the second
syllabus” of a previous decision); Holliday v. Brown, 34 Neb. 232, 234, 51 N. W. 839,
840 (1892) (“It is an unwritten rule of this court that members thereof are bound only
by the points as stated in the syllabus of each case”); see also Frazier v. State, 15 Ga.
App. 365, 365-367, 83 S. E. 273, 273-274 (1914) (clarifying the meaning of a court-
written headnote and emphasizing that to understand an opinion’s meaning, the
headnote and opinion must be read together); United States v. Detroit Timber &
Lumber Co., 200 U.S. 321, 337 (1906) (acknowledging that some state statutes
rendered headnotes the work of the court carrying legal force).

8Although legislative history is not at issue in this case, the majority also contends
that its rule is necessary to fend off the possibility that “[a] State could monetize its
entire suite of legislative history.” Ante, at 17. Putting aside the jurisprudential debate
over the use of such materials in interpreting federal statutes, many States can, and
have, specifically authorized courts to consider legislative history when construing stat-
utes. See, e.g., Colo. Rev. Stat. §2-4-203(1)(c) (2019); Iowa Code §4.6(3) (2019);
Minn. Stat. §645.16(7) (2018); N. M. Stat. Ann. §12-2A-20(C)(2) (2019); N. D. Cent.
Code Ann. §1-02-39(3) (2019); Ohio Rev. Code Ann. §1.49(C) (Lexis 2019); 1 Pa.
Cons. Stat. §1921(c)(7) (2016). Given the direct role that legislative history plays in the
construction of statutes in these States, it is hardly clear that such States could subject
their legislative histories to copyright.

))))))))))))))))))
JUSTICE GINSBURG, with whom JUSTICE BREYER joins,

dissenting.
Beyond doubt, state laws are not copyrightable. Nor are other

materials created by state legislators in the course of performing their
lawmaking responsibilities, e.g., legislative committee reports, floor
statements, unenacted bills. Ante, at 8-9. Not all that legislators do,
however, is ineligible for copyright protection; the government edicts
doctrine shields only “works that are (1) created by judges and leg-
islators (2) in the course of their judicial and legislative duties.” Ante,
at 9 (emphasis added). The core question this case presents, as I see it:
Are the annotations in the Official Code of Georgia Annotated
(OCGA) done in a legislative capacity? The answer, I am persuaded,
should be no.

To explain why, I proceed from common ground. All agree that
headnotes and syllabi for judicial opinions—both a kind of annota-
tion—are copyrightable when created by a reporter of decisions,
Callaghan v. Myers, 128 U.S. 617, 645-650 (1888), but are not

copyrightable when created by judges, Banks v. Manchester, 128 U.S.
244, 253 (1888). That is so because “[t]he whole work done by . . .
judges,” ibid., including dissenting and concurring opinions, ranks as
work performed in their judicial capacity. Judges do not outsource
their writings to “arm[s]” or “adjunct[s],” cf. ante, at 9, 11, to be
composed in their stead. Accordingly, the judicial opinion-drafting
process in its entirety—including the drafting of headnotes and
syllabi, in jurisdictions where that is done by judges—falls outside the
reach of copyright protection.

One might ask: If a judge’s annotations are not copyrightable, why
are those created by legislators? The answer lies in the difference
between the role of a judge and the role of a legislator. “[T]o the
judiciary” we assign “the duty of interpreting and applying” the law,
Massachusetts v. Mellon, 262 U.S. 447, 488 (1923), and sometimes
making the applicable law, see Friendly, In Praise of Erie—and of the
New Federal Common Law, 39 N. Y. U. L. Rev. 383 (1964). See also
Marbury v. Madison, 1 Cranch 137, 177 (1803) (“It is emphatically
the province and duty of the judicial department to say what the law
is.”). In contrast, the role of the legislature encompasses the process of
“making laws”—not construing statutes after their enactment. Mellon,
262 U.S., at 488; see Patchak v. Zinke, 583 U.S. ___, ___ (2018) [27
Fla. L. Weekly Fed. S98a] (plurality opinion) (slip op., at 5) (“[T]he
legislative power is the power to make law.”). The OCGA annota-
tions, in my appraisal, do not rank as part of the Georgia Legislature’s
lawmaking process for three reasons.

First, the annotations are not created contemporaneously with the
statutes to which they pertain; instead, the annotations comment on
statutes already enacted. See, e.g., App. 268-269 (text of enacted laws
are transmitted to the publisher for the addition of commentary); id.,
at 403-404 (publisher adds new case notes on a rolling basis as courts
construe existing statutes).1 In short, annotating begins only after
lawmaking ends. This sets the OCGA annotations apart from
uncopyrightable legislative materials like committee reports,
generated before a law’s enactment, and tied tightly to the task of law-
formulation.

Second, the OCGA annotations are descriptive rather than
prescriptive. Instead of stating the legislature’s perception of what a
law conveys, the annotations summarize writings in which others
express their views on a given statute. For example, the OCGA
contains “case annotations” for “[a]ll decisions of the Supreme Court
of Georgia and the Court of Appeals of Georgia and all decisions of
the federal courts in cases which arose in Georgia construing any por-
tion of the general statutory law of the state.” Id., at 403. Per the Code
Revision Commission’s instructions, each annotation should
“accurately reflect the facts, holding, and statutory construction”
adopted by the court. Id., at 404. The annotations are neutrally cast;
they do not opine on whether the summarized case was correctly
decided. See, e.g., OCGA §17-7-50 (2013) (case annotation summa-
rizing facts and holdings of nine cases construing right to grand jury
hearing). This characteristic of the annotations distinguishes them
from preenactment legislative materials that touch or concern the
correct interpretation of the legislature’s work.

Third, and of prime importance, the OCGA annotations are “given
for the purpose of convenient reference” by the public, §1-1-7 (2019);
they aim to inform the citizenry at large, they do not address, particu-
larly, those seated in legislative chambers.2 Annotations are thus
unlike, for example, surveys, work commissioned by a legislature to
aid in determining whether existing law should be amended.

The requirement that the statutory portions of the OCGA “shall be
merged with annotations,” §1-1-1, does not render the annotations
anything other than explanatory, referential, or commentarial
material. See Harrison Co. v. Code Revision Comm’n, 244 Ga. 325,
331, 260 S. E. 2d 30, 35 (1979) (observation by the Supreme Court of
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Georgia that “inclusion of annotations in [the] ‘official Code’ ” does
not “give the annotations any official weight”).3 Annotations aid the
legal researcher, and that aid is enhanced when annotations are printed
beneath or alongside the relevant statutory text. But the placement of
annotations in the OCGA does not alter their auxiliary, nonlegislative
character.

*    *    *
Because summarizing judicial decisions and commentary bearing

on enacted statutes, in contrast to, for example, drafting a committee
report to accompany proposed legislation, is not done in a legislator’s
law-shaping capacity, I would hold the OCGA annotations
copyrightable and therefore reverse the judgment of the Court of
Appeals for the Eleventh Circuit.
))))))))))))))))))

1For example, OCGA §11-2A-213 was enacted, in its current form, in 1993. See
1993 Ga. Laws p. 633. The case notes contained in the OCGA summarize judicial
decisions construing the statute years later. See §11-2A-213 (2002) (citing Griffith v.
Medical Rental Supply of Albany, Ga., Inc., 244 Ga. App. 120, 534 S. E. 2d 859 (2000);
Bailey v. Tucker Equip. Sales, Inc., 236 Ga. App. 289, 510 S. E. 2d 904 (1999)).

2Suppose a committee of Georgia’s legislature, to inform the public, instructs a
staffer to write a guide titled “The Workways of the Georgia Legislature.” The final text
describing how the legislature operates is circulated to members of the legislature and
approved by a majority. Contrary to the Court’s decision, I take it that such a work,
which entails no lawmaking, would be copyrightable.

3That the Georgia Supreme Court described the Commission’s work as “within the
sphere of legislative authority” for state separation-of-powers purposes, Harrison Co.
v. Code Revision Comm’n, 244 Ga. 325, 330, 260 S. E. 2d 30, 34 (1979), does not
resolve the federal Copyright Act question before us. Cf. Yates v. United States, 574
U.S. 528, 537 (2015) [25 Fla. L. Weekly Fed. S93a] (plurality opinion) (“In law as in
life, . . . the same words, placed in different contexts, sometimes mean different
things.”); Cook, “Substance” and “Procedure” in the Conflict of Laws, 42 Yale L. J.
333, 337 (1933) (“The tendency to assume that a word which appears in two or more
legal rules, and so in connection with more than one purpose, has and should have
precisely the same scope in all of them, runs all through legal discussions. It has all the
tenacity of original sin and must constantly be guarded against.”).

*        *        *

Constitutional law—Firearms—Transport of firearms—Restric-
tions—Petitioners’ claim for declaratory and injunctive relief with
respect to the city’s prior rule limiting the transportation of firearms is
moot in light of subsequent changes in state law and amendment of
city’s rule—Consideration of whether petitioners may assert a claim
for damages with respect to old rule may be addressed in the first
instance by the Court of Appeals and the District Court on remand

NEW YORK STATE RIFLE & PISTOL ASSOCIATION, INC., et al., Petitioners v.
CITY OF NEW YORK, NEW YORK, et al. U.S. Supreme Court. Case No. 18-280.
April 27, 2020. On Writ of Certiorari to the U.S. Court of Appeals for the Second
Circuit.

(PER CURIAM.) In the District Court, petitioners challenged a New
York City rule regarding the transport of firearms. Petitioners claimed
that the rule violated the Second Amendment. Petitioners sought
declaratory and injunctive relief against enforcement of the rule
insofar as the rule prevented their transport of firearms to a second
home or shooting range outside of the city. The District Court and the
Court of Appeals rejected petitioners’ claim. See 883 F. 3d 45 (CA2
2018). We granted certiorari. 586 U.S. ___ (2019). After we granted
certiorari, the State of New York amended its firearm licensing statute,
and the City amended the rule so that petitioners may now transport
firearms to a second home or shooting range outside of the city, which
is the precise relief that petitioners requested in the prayer for relief in
their complaint. App. 48. Petitioners’ claim for declaratory and
injunctive relief with respect to the City’s old rule is therefore moot.
Petitioners now argue, however, that the new rule may still infringe
their rights. In particular, petitioners claim that they may not be
allowed to stop for coffee, gas, food, or restroom breaks on the way to
their second homes or shooting ranges outside of the city. The City re-
sponds that those routine stops are entirely permissible under the new
rule. We do not here decide that dispute about the new rule; as we

stated in Lewis v. Continental Bank Corp., 494 U.S. 472, 482-483
(1990):

“Our ordinary practice in disposing of a case that has become moot
on appeal is to vacate the judgment with directions to dismiss. See,
e.g., Deakins v. Monaghan, 484 U.S., at 204; United States v.
Munsingwear, Inc., 340 U.S. 36, 39-40 (1950). However, in instances
where the mootness is attributable to a change in the legal framework
governing the case, and where the plaintiff may have some residual
claim under the new framework that was understandably not asserted
previously, our practice is to vacate the judgment and remand for
further proceedings in which the parties may, if necessary, amend their
pleadings or develop the record more fully. See Diffenderfer v.
Central Baptist Church of Miami, Inc., 404 U.S. 412, 415 (1972).”

Petitioners also argue that, even though they have not previously
asked for damages with respect to the City’s old rule, they still could
do so in this lawsuit. Petitioners did not seek damages in their
complaint; indeed, the possibility of a damages claim was not raised
until well into the litigation in this Court. The City argues that it is too
late for petitioners to now add a claim for damages. On remand, the
Court of Appeals and the District Court may consider whether
petitioners may still add a claim for damages in this lawsuit with
respect to New York City’s old rule. The judgment of the Court of
Appeals is vacated, and the case is remanded for such proceedings as
are appropriate.

It is so ordered.
))))))))))))))))))

JUSTICE KAVANAUGH, concurring.
I agree with the per curiam opinion’s resolution of the procedural

issues before us—namely, that petitioners’ claim for injunctive relief
against New York City’s old rule is moot and that petitioners’ new
claims should be addressed as appropriate in the first instance by the
Court of Appeals and the District Court on remand.

I also agree with JUSTICE ALITO’s general analysis of Heller and
McDonald. Post, at 25; see District of Columbia v. Heller, 554 U.S.
570 (2008) [21 Fla. L. Weekly Fed. S497a]; McDonald v. Chicago,
561 U.S. 742 (2010) [22 Fla. L. Weekly Fed. S619a]; Heller v.
District of Columbia, 670 F. 3d 1244 (CADC 2011) (Kavanaugh, J.,
dissenting). And I share JUSTICE ALITO’s concern that some federal
and state courts may not be properly applying Heller and McDonald.
The Court should address that issue soon, perhaps in one of the several
Second Amendment cases with petitions for certiorari now pending
before the Court.
))))))))))))))))))

JUSTICE ALITO, with whom JUSTICE GORSUCH joins, and
with whom JUSTICE THOMAS joins except for Part IV-B, dis-
senting.

By incorrectly dismissing this case as moot, the Court permits our
docket to be manipulated in a way that should not be countenanced.
Twelve years ago in District of Columbia v. Heller, 554 U.S. 570
(2008) [21 Fla. L. Weekly Fed. S497a], we held that the Second
Amendment protects the right of ordinary Americans to keep and bear
arms. Two years later, our decision in McDonald v. Chicago, 561 U.S.
742 (2010) [22 Fla. L. Weekly Fed. S619a], established that this right
is fully applicable to the States. Since then, the lower courts have
decided numerous cases involving Second Amendment challenges to
a variety of federal, state, and local laws. Most have failed. We have
been asked to review many of these decisions, but until this case, we
denied all such requests.

On January 22, 2019, we granted review to consider the constitu-
tionality of a New York City ordinance that burdened the right
recognized in Heller. Among other things, the ordinance prohibited
law-abiding New Yorkers with a license to keep a handgun in the
home (a “premises license”) from taking that weapon to a firing range
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outside the City. Instead, premises licensees wishing to gain or
maintain the ability to use their weapons safely were limited to the
seven firing ranges in the City, all but one of which were largely
restricted to members and their guests.

In the District Court and the Court of Appeals, the City vigorously
and successfully defended the constitutionality of its ordinance, and
the law was upheld based on what we are told is the framework for
reviewing Second Amendment claims that has been uniformly
adopted by the Courts of Appeals.1 One might have thought that the
City, having convinced the lower courts that its law was consistent
with Heller, would have been willing to defend its victory in this
Court. But once we granted certiorari, both the City and the State of
New York sprang into action to prevent us from deciding this case.
Although the City had previously insisted that its ordinance served
important public safety purposes, our grant of review apparently led
to an epiphany of sorts, and the City quickly changed its ordinance.
And for good measure the State enacted a law making the old New
York City ordinance illegal.

Thereafter, the City and amici supporting its position strove to have
this case thrown out without briefing or argument. The City moved for
dismissal “as soon as is reasonably practicable” on the ground that it
had “no legal reason to file a brief.” Suggestion of Mootness 1. When
we refused to jettison the case at that early stage, the City submitted a
brief but “stress[ed] that [its] true position [was] that it ha[d] no view
at all regarding the constitutional questions presented” and that it was
“offer[ing] a defense of the . . . former rul[e] in the spirit of something
a Court-appointed amicus curiae might do.” Brief for Respondents 2.

A prominent brief supporting the City went further. Five United
States Senators, four of whom are members of the bar of this Court,
filed a brief insisting that the case be dismissed. If the Court did not do
so, they intimated, the public would realize that the Court is “moti-
vated mainly by politics, rather than by adherence to the law,” and the
Court would face the possibility of legislative reprisal. Brief for Sen.
Sheldon Whitehouse et al. as Amici Curiae 2-3, 18 (internal quotation
marks omitted).

Regrettably, the Court now dismisses the case as moot. If the Court
were right on the law, I would of course approve that disposition.
Under the Constitution, our authority is limited to deciding actual
cases or controversies, and if this were no longer a live controversy—
that is, if it were now moot—we would be compelled to dismiss. But
if a case is on our docket and we have jurisdiction, we have an obliga-
tion to decide it. As Chief Justice Marshall wrote for the Court in
Cohens v. Virginia, 6 Wheat. 264, 404 (1821), “[w]e have no more
right to decline the exercise of jurisdiction which is given, than to
usurp that which is not given.”

Thus, in this case, we must apply the well-established standards for
determining whether a case is moot, and under those standards, we
still have a live case before us. It is certainly true that the new City
ordinance and the new State law give petitioners most of what they
sought, but that is not the test for mootness. Instead, “a case ‘becomes
moot only when it is impossible for a court to grant any effectual relief
whatever to the prevailing party.’ ” Chafin v. Chafin, 568 U.S. 165,
172 (2013) [24 Fla. L. Weekly Fed. S13a] (emphasis added). “ ‘As
long as the parties have a concrete interest, however small, in the
outcome of the litigation, the case is not moot.’ ” Ibid. (emphasis
added).

Respondents have failed to meet this “heavy burden.” Adarand
Constructors, Inc. v. Slater, 528 U.S. 216, 222 (2000) (per curiam)
(internal quotation marks omitted). This is so for two reasons. First,
the changes in City and State law do not provide petitioners with all
the injunctive relief they sought. Second, if we reversed on the merits,
the District Court on remand could award damages to remedy the
constitutional violation that petitioners suffered.

I

A

1
New York State has strict laws governing the possession of

firearms. With only a few exceptions, possession without a license is
punishable by imprisonment and a fine. N. Y. Penal Law Ann.
§§60.01(3), 70.15, 265.01-265.04, 265.20(a)(3) (West Cum. Supp.
2020). Local authorities administer the licensing program,
§400.00(3)(a), and in New York City, this is done by the New York
City Police Department’s (NYPD’s) License Division. See 38 N. Y.
C. R. R. §5-01 et seq. (2020); N. Y. Penal Law Ann. §265.00(10); N.
Y. C. Admin. Code §10-131 (2020).

New York State law contemplates two primary forms of handgun
license—a premises license, which allows the licensee to keep the
registered handgun at a home or business, and a carry license, which
permits the licensee to carry a concealed handgun outside the home.
N. Y. Penal Law Ann. §§400.00(2)(a), (b), (f). In this case, only
premises licenses are at issue.

State law imposes an exacting standard for obtaining a premises
license, and the NYPD License Division subjects applicants to
rigorous vetting. Licenses may be issued only if, among other things,
an applicant is “of good moral character” and “no good cause exists
for the denial of the license.” §§400.00(1)(b), (n); see also App. 95-
109 (“Instructions to Handgun License Applicants”) (capitalization
omitted).

New York City residents must submit their applications in-person
at One Police Plaza in Manhattan. An applicant must pay a fee of
$431.50; must provide proof of age, citizenship, and residence; and
must produce an original Social Security card. Id., at 95-96, 98. A
completed application must specify the particular handgun that the
applicant wishes to possess and the address for which the license is
sought. It must list all the applicant’s residences and places of
employment for the past five years. Id., at 99-100, 104-105. An
applicant must answer questions about past arrests, summonses,
indictments, convictions, and civil orders, and must respond to
probing questions about past drug use, subpoenas and testimony,
unsuccessful applications for civil service positions, military service,
mental illness, and physical conditions (such as “Epilepsy,” “Diabe-
tes,” or “any Nervous Disorder”) that could, in the judgment of the
License Division, interfere with the use of a handgun. Id., at 96-97,
101-102. The applicant must explain where and how he or she will
safeguard the handgun when not in use, and furnish the name and
address of a New York State resident who will take custody of the
handgun in the event of the applicant’s death or disability. Id., at 104.

And these application requirements are only the beginning. The
submission of an application triggers a “ ‘rigorous’ ” police investiga-
tion “into the applicant’s mental health history, criminal history, [and]
moral character.” Kachalsky v. County of Westchester, 701 F. 3d 81,
87 (CA2 2012). A licensing officer is required by law to review men-
tal health records, investigate the truthfulness of the statements in the
application, and forward the applicant’s fingerprints to the New York
State Division of Criminal Justice Services and the Federal Bureau of
Investigation to determine if the applicant has a criminal record. N. Y.
Penal Law Ann. §§400.00(1), (4). Under City law, grounds for denial
include, among other things, any arrest, indictment, or conviction for
a crime or violation (with the exception of minor traffic violations) in
any federal, state, or local jurisdiction; a dishonorable discharge from
the military; alcoholism, drug use, or mental illness; “a poor driving
history”; failure to pay debts, including child support and taxes; and
untruthfulness in the application. 38 N. Y. C. R. R. §5-10. The process
also includes an in-person interview, during which the License
Division may request additional paperwork. App. 100.
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It takes the License Division approximately six months to process
applications, §5-07(a), and during this time, the applicant cannot
lawfully possess a handgun in the home, §5-09. When the license
issues and the applicant wishes to obtain it, he or she must appear in
person at police headquarters for at least the third time. §5-07(b). At
present, we are told, approximately 40,000 City residents (repre-
senting about 1.29% of the households in the City)2 have been issued
handgun licenses.

The NYPD may revoke a premises license at any time, §5-07(d),
including for such things as laminating the license, §5-22(a)(4). And
a license expires after three years, so a licensee who wants to continue
to possess a gun in the home after that time must file a renewal
application. §5-28(a).

2
The ordinance that petitioners challenged in this case was adopted

in 2001. Before then, the NYPD issued both premises licenses and so-
called “target licenses,” which allowed licensees to transport their
handguns to specified, preapproved ranges outside of the City. See
App. to Pet. for Cert. 90-92. Target licenses were eliminated in 2001,
and from that time until the City’s post-certiorari change of heart,
premises licensees could practice with their guns only if: they traveled
“directly to and from an authorized small arms range/shooting club”;
their guns were unloaded and secured in a locked container; and any
ammunition was “carried separately.” §5-23(a)(3) (in effect prior to
July 21, 2019) (emphasis added); id., at 88. And—what is most im-
portant for present purposes—the only “authorized” ranges or clubs
were ones “located in New York City.” App. 50, 63. At the relevant
time, there were only seven such ranges in the entire City: two in
Staten Island, two in Queens, one in Brooklyn, one in Manhattan, and
one in the Bronx. See id., at 92-93. All but one generally admitted only
members and their guests, and the only range open to the public was
closed for a time during the pendency of the case below.

B

1
In 2013, three individuals and one organization representing New

York gun owners brought suit under Rev. Stat. §1979, 42 U.S.C.
§1983, against the City and the NYPD License Division, contending
that the restrictive premises license scheme, 38 N. Y. C. R. R. §5-23,
violated their rights under the Second Amendment and other provi-
sions of the Constitution.

One of the individual petitioners, Romolo Colantone, has held a
New York City firearms license since 1979. App. 28-29, 51.
Colantone currently has a premises license for his residence and
wishes to take his handgun to ranges and competitions outside the City
and to his second home in Hancock, New York. He refrained from
doing so because of the ordinance prohibiting such travel. Id., at 32,
53-54. For example, Colantone registered to participate in the 2012
World Class Steel Northeast Regional Championship in Old Bridge,
New Jersey—about 20 miles from his home in the City. Plaintiffs’
Memorandum in Support of Cross-Motion for Summary Judgt. in No.
13-cv-2115 (SDNY), Doc. No. 44 (Plaintiffs’ Memo). But after the
hosts of that competition alerted him that his premises license did not
allow him to transport his handgun to New Jersey—and after Inspec-
tor Andrew Lunetta, the commanding officer of the NYPD License
Division, confirmed this—Colantone pulled out of the competition.
App. 32, 49-50, 55.

Plaintiff Efrain Alvarez has had a firearms license for approxi-
mately 30 years, and plaintiff Jose Anthony Irizarry has been licensed
for 15 years. Both men would like to take their handguns to ranges and
competitions outside the City, but they have not done so because of
the same ordinance. See id., at 29, 32-33. After the hosts of the
previously noted competition in New Jersey advised them that their

New York City premises licenses barred them from taking their
handguns outside the City, they both decided not to attend. Id., at 32-
33. For the same reason, Alvarez also did not participate in the
International Defensive Pistol Association Postal Matches in
Simsbury, Connecticut. Ibid. All three individual petitioners aver that
they regularly traveled outside the City to ranges and championships
before learning of the restriction imposed by §5-23. Id., at 32-33.

Petitioners’ amended complaint maintained that the Second
Amendment requires “unrestricted access to gun ranges and shooting
events in order to practice and perfect safe gun handling skills.” Id., at
36 (emphasis added). The complaint asserts that practice is necessary
for “the safe and responsible use of firearms for . . . self-defense, and
the defense of one’s home.” Id., at 33. And a New York City ordi-
nance backs this up, providing that a licensee “should endeavor to
engage in periodic handgun practice at an authorized small arms
range/shooting club.” §5-22(a)(14). According to the complaint, the
City, by limiting licensees like petitioners to the seven ranges in the
City, imposed a serious burden on the exercise of their Second
Amendment right. App. 36.

The amended complaint’s prayer for relief sought an injunction
against enforcement of the travel restriction, as well as attorney’s fees,
costs of suit, declaratory relief . . . and “[a]ny such further relief as the
[c]ourt deems just and proper.” Id., at 47-48 (emphasis added).

2
The City vigorously defended its law. The ordinance did not

impinge on petitioners’ Second Amendment right, the City told the
lower courts, and even if it did, the law survived heightened scrutiny.
That was so, the City maintained, because the travel restrictions were
“necessary to protect the public safety insofar as the transport of
firearms outside the home potentially endangers the public.” City of
New York’s Memorandum in Support of Cross-Motion for Summary
Judgt. & Opposition to Plaintiffs’ Motion for Preliminary Injunction
in No. 13-cv-2115, Doc. No. 36, p. 10.

To support this assertion, the City relied on the declaration of
Inspector Lunetta, which attempted to explain why the restrictions
were “necessary to address . . . public safety concerns.” App. 76.
Lunetta justified the law in three ways. First, he maintained that the
restriction on out-of-city transport promoted public safety by causing
“premises license holders [to] bring their firearms into the public do-
main less frequently.” Id., at 78; see also id., at 77.

Second, he claimed that the transport restriction helped to prevent
the gun violence that might occur if a licensee became involved in an
altercation while on the way to an out-of-city range or competition.
Lunetta asserted that licensees are “as susceptible as anyone else” to
“stress-inducing circumstances” that can lead to violence. Ibid.

Finally, he claimed that the travel restriction made it simpler for a
patrol officer to check whether the holder of a premises license who
is found in possession of a gun outside the home is really headed for
a range or is simply using that as a pretext for carrying a gun. Id., at 78-
79. He declared that “there were several reported cases where [holders
of premises or target licenses] were charged with criminal possession
of a weapon when found with their firearms while not en route to a
range.” Id., at 89. He cited five cases, id., at 88-89, but not one of the
opinions indicates that the licensee claimed to be headed to a range or
competition outside the City.3

The District Court denied petitioners’ motions for preliminary
injunction and summary judgment and granted the City’s cross-
motion for summary judgment. 86 F. Supp. 3d 249, 261-263 (2015).
The District Court deemed any burden on petitioners’ Second
Amendment right “minimal or, at most, modest.” Id., at 260. And the
court credited the City’s public safety rationale, citing the Lunetta
declaration approvingly and discussing the importance of the travel
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restrictions in limiting the movement of licensees with their handguns.
See id., at 262.

The Second Circuit affirmed. The panel derided the ordinance’s
burdens on petitioners’ Second Amendment right as “trivial” and
expressly credited Lunetta’s explanation of the public safety purposes
served by the travel restriction. 883 F. 3d 45, 63-64 (2018).

When petitioners filed a petition for certiorari, the City opposed
review, contending, among other things, that the travel restriction
promoted public safety, as demonstrated by Lunetta’s declaration
(which the City cited six times). Brief in Opposition 9, 21-23. We
nevertheless granted review on January 22, 2019, and this, as noted,
apparently led the City to reconsider whether the travel restriction was
actually needed for public safety purposes.

C
On April 12, the NYPD published a proposed amendment to the

travel restriction that was admittedly spurred at least in part by our
grant of review. See Motion to Hold Briefing Schedule in Abeyance
in No. 18-280, p. 3. Under this amendment, holders of premises
licenses would be allowed to take their guns to ranges, competitions,
and second homes outside the City provided that the licensees traveled
“directly” between their residences and the permitted destinations.
After a period of notice and comment, the proposed amendment was
adopted on June 21 and took effect on July 21. Suggestion of
Mootness 5-6.

Our grant of certiorari also prompted action by New York State.
With the support of the City, Tr. of Oral Arg. 46, the Legislature
enacted a new law abrogating any local law, rule, or regulation that
prevented the holder of a premises license from transporting a licensed
handgun “directly to or from” an authorized range, competition, or
second home. N. Y. Penal Law Ann. §400.00(6) (as in effect July 16,
2019).

Shortly after the new State law took effect, the City filed a Sugges-
tion of Mootness, asking us to vacate the decision below and to
remand with instructions to dismiss. The City urged us to rule on this
matter expeditiously so that it would not be required to file a brief
defending its prior law. Suggestion of Mootness 1. When we refused
to vacate at that stage, the City protested that briefing the merits
“require[d] the City to do what Article III’s case-or-controversy
requirement is designed to avoid: engage in litigation regarding the
constitutionality of a law that no longer exists” and that the City would
not reenact. Brief for Respondents 1. When the case was argued,
counsel for the City was asked whether the repeal of the travel
restriction had made the City any less safe, and his unequivocal
answer was no. Tr. of Oral Arg. 52.

II
The Court vacates the judgment of the Court of Appeals, appar-

ently on the ground that this case is now moot. (Other than mootness,
no other basis for vacating comes to mind, and therefore I proceed on
that assumption.) And if that is the reason for what the Court has done,
the Court is wrong. This case is not moot.

Article III, §2 of the Constitution limits the jurisdiction of the
federal courts to “Cases” and “Controversies,” and as a result, we may
not “ ‘decide questions that cannot affect the rights of litigants in the
case before [us].’ ” Chafin, 568 U.S., at 172. Nor may we advise
“ ‘what the law would be upon a hypothetical state of facts.’ ” Ibid.
This means that the dispute between the parties in a case must remain
alive until its ultimate disposition. If a live controversy ceases to
exist—i.e., if a case becomes moot—then we have no jurisdiction to
proceed. But in order for this to happen, a case must really be dead,
and as noted, that occurs only “ ‘when it is impossible for a court to
grant any effectual relief whatever to the prevailing party.’ ” Ibid.
(quoting Knox v. Service Employees, 567 U.S. 298, 307 (2012) [23

Fla. L. Weekly Fed. S425a]). “ ‘[A]s long as the parties have a
concrete interest, however small, in the outcome of the litigation, the
case is not moot.’ ” Chafin, 568 U.S., at 172 (quoting Knox, 567 U.S.,
at 307-308). Thus, to establish mootness, a “demanding standard”
must be met. Mission Product Holdings, Inc. v. Tempnology, LLC,
587 U.S. ___, ___ (2019) [27 Fla. L. Weekly Fed. S813a] (slip op., at
6).

We have been particularly wary of attempts by parties to manufac-
ture mootness in order to evade review. See Knox, 567 U.S., at 307;
accord, Northeastern Fla. Chapter, Associated Gen. Contractors of
America v. Jacksonville, 508 U.S. 656, 661 (1993). And it is black-
letter law that we have a “virtually unflagging” obligation to exercise
our jurisdiction. Colorado River Water Conservation Dist. v. United
States, 424 U.S. 800, 817 (1976).

In this case, the amended City ordinance and the new State law
gave petitioners most of what they sought in their complaint, but the
new laws did not give them complete relief. It is entirely possible for
them to obtain more relief, and therefore this case is not moot. This is
so for the following reasons.

A
First, this case is not moot because the amended City ordinance and

new State law do not give petitioners all the prospective relief they
seek. Petitioners asserted in their complaint that the Second Amend-
ment guarantees them, as holders of premises licenses, “unrestricted
access” to ranges, competitions, and second homes outside of New
York City, App. 36, and the new laws do not give them that.4

The new City ordinance has limitations that petitioners claim are
unconstitutional, namely, that a trip outside the City must be “direc[t]”
and travel within the City must be “continuous and uninterrupted.” 38
N. Y. C. R. R. §§5-23(a)(3), (a)(7). Exactly what these restrictions
mean is not clear from the face of the rule, and the City has done little
to clarify their reach. At argument, counsel told us that the new rule
allows “bathroom breaks,” “coffee stops,” and any other “reasonably
necessary stops in the course of travel.” Tr. of Oral Arg. 36, 64. But
the meaning of a “reasonably necessary” stop is hardly clear. What
about a stop to buy groceries just before coming home? Or a stop to
pick up a friend who also wants to practice at a range outside the City?
Or a quick visit to a sick relative or friend who lives near a range? The
City does not know the answer to such questions. See, e.g., id., at 65-
66.

Based on all this, we are left with no clear idea where the City
draws the line, and the situation is further complicated by the overlay
of State law. The new State law appears to prevent the City from
penalizing any “direc[t]” trip to a range or competition outside the
City, but the State law does not define that limitation. The petitioners
wanted to enter competitions in upstate New York more than a five
hour drive from the City. Could they stop along the way? And if so, for
how long? The State has not explained its understanding of this
limitation, and in any event, prosecutorial decisions in New York are
generally made by the State’s 67 elected district attorneys. See
Haggerty v. Himelein, 221 App. Div. 2d 138, 144-145, 644 N. Y. S.
2d 934, 940 (1996). The bottom line is that petitioners, who sought
“unrestricted access” to out-of-city ranges and competitions, are still
subject to restrictions of undetermined meaning.

These restrictions may not seem very important, but that is beside
the point for purposes of mootness. Nor does it matter whether, in the
end, those restrictions would be found to violate the Second Amend-
ment. All that matters for present purposes is that the City still
withholds from petitioners something that they have claimed from the
beginning is their constitutional right. It follows that the case is not
moot. It is as simple as that.

The situation here resembles that in Knox, 567 U.S. 298. The issue
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in that case was whether a public sector union had provided nonmem-
bers the sort of notice that our case law required before they could be
forced to pay a fee to subsidize certain union activities. We granted
certiorari to review the Ninth Circuit’s holding that the notice that the
union had provided was sufficient, but before we could decide the
case, the union sent out a new notice and moved to dismiss the case as
moot. The employees objected that the new notice was inadequate,
and we refused to dismiss. In so doing, we did not opine on the
adequacy of the new notice but simply held that the case was not moot
because “there [was] still a live controversy as to the adequacy” of the
notice. Id., at 307. Although the new notice might have given the
nonmembers most of what they sought, they still possessed “ ‘a
concrete interest, however small, in the outcome of the litigation.’ ”
Id., at 307-308. And that was enough.

The situation here is essentially the same. Petitioners got most, but
not all, of the prospective relief they wanted, and that means that the
case is not dead.

B
The case is not moot for a separate and independent reason: If this

Court were to hold, as petitioners request and as I believe we should,
that 38 N. Y. C. R. R. §5-23 violated petitioners’ Second Amendment
right, the District Court on remand could (and probably should) award
damages. See Mission Product Holdings, 587 U.S., at ___. Petitioners
brought their claims under 42 U.S.C. §1983, which permits the
recovery of damages. See Monell v. New York City Dept. of Social
Servs., 436 U.S. 658, 695-701 (1978). And while the amended
complaint does not expressly seek damages, it is enough that it
requests “[a]ny other such further relief as the [c]ourt deems just and
proper.” App. 48. Under modern pleading standards, that suffices.

The Federal Rules of Civil Procedure provide that a “final
judgment should grant the relief to which each party is entitled, even
if the party has not demanded that relief in its pleadings.” Rule 54(c)
(emphasis added); see also 10 C. Wright, A. Miller, & M. Kane,
Federal Practice & Procedure §§2662, 2664 (4th ed. 2014) (Wright &
Miller).5 Courts have refused to award relief outside the pleadings
only when that would somehow prejudice the defendant, such as when
the defendant did not have an opportunity to contest the basis for that
relief. See Albemarle Paper Co. v. Moody, 422 U.S. 405, 424 (1975);
United States v. Marin, 651 F. 2d 24, 30 (CA1 1981); 10 Wright &
Miller §2664. Otherwise, “a party should experience little difficulty
in securing a remedy other than that demanded in the pleadings as
long as the party shows a right to it.” Id., §2662, p. 168. Here, that
could include damages.

1
At a minimum, if petitioners succeeded on their challenge to the

travel restrictions, they would be eligible for nominal damages. When
a plaintiff’s constitutional rights have been violated, nominal damages
may be awarded without proof of any additional injury. See Carey v.
Piphus, 435 U.S. 247 (1978); Memphis Community School Dist. v.
Stachura, 477 U.S. 299 (1986). Nominal damages are “the ap-
propriate means of vindicating rights whose deprivation has not
caused actual, provable injury.” Id., at 308, n. 11 (internal quotation
marks omitted); see also Carey, 435 U.S., at 266. And they are
particularly important in vindicating constitutional interests. See
Riverside v. Rivera, 477 U.S. 561, 574 (1986) (plurality opinion).
Consequently, courts routinely award nominal damages for constitu-
tional violations. See, e.g., Stoedter v. Gates, 704 Fed. Appx. 748, 762
(CA10 2017) (Fourth Amendment); Klein v. Laguna Beach, 810 F. 3d
693, 697 (CA9 2016) (free speech); Project Vote/Voting for America,
Inc. v. Dickerson, 444 Fed. Appx. 660, 661 (CA4 2011) (per curiam)
(free speech); Price v. Charlotte, 93 F. 3d 1241, 1257 (CA4 1996)
(equal protection). And it is widely recognized that a claim for

nominal damages precludes mootness. See 13C C. Wright, A. Miller,
& E. Cooper, Federal Practice and Procedure §3533.3, n. 47 (3d ed.
Supp. 2019) (collecting cases); see also, e.g., Central Radio Co. v.
Norfolk, 811 F. 3d 625, 631-632 (CA4 2016); Morgan v. Plano
Independent School Dist., 589 F. 3d 740, 748, n. 32 (CA5 2009);
Bernhardt v. County of Los Angeles, 279 F. 3d 862, 872 (CA9 2002);
Amato v. Saratoga Springs, 170 F. 3d 311, 317 (CA2 1999) (Sand, J.,
joined by Sotomayor, J.); Committee for First Amendment v. Camp-
bell, 962 F. 2d 1517, 1526-1527 (CA10 1992); Henson v. Honor
Committee of U. Va., 719 F. 2d 69, 72, n. 5 (CA4 1983).6

2
It is even possible that one or more of the petitioners may be

eligible for compensatory damages. To get such relief, they would of
course be required to show that they suffered an “actual injury.” See
Carey, 435 U.S., at 266; D. Dobbs & C. Roberts, Law of Remedies
§7.4(1), p. 660 (3d ed. 2018). But petitioners may be able to make
such a showing. As discussed above, the failure to include in their
complaint specific factual allegations of actual injury would not pre-
clude such recovery.7 See Fed. Rule Civ. Proc. 54(c). Nor were
petitioners obligated to provide information supporting actual injury
in opposing the City’s motion for summary judgment.

If we were to reverse the judgment below and hold the City’s old
rule unconstitutional, it would be appropriate to remand the case for
proceedings on the question of remedies. We have frequently done
this when we reverse a judgment that was entered against the plaintiff
on liability grounds. See, e.g., Mission Product Holdings, 587 U.S., at
___, ___ (deeming case live due to claim for damages, reversing
judgment against petitioner, and remanding for further proceedings);
Parents Involved in Community Schools v. Seattle School Dist. No. 1,
551 U.S. 701, 720, 748 (2007) [20 Fla. L. Weekly Fed. S490a]
(holding case live due in part to damages claim in complaint, reversing
judgment against petitioners, and remanding for further proceedings);
Firefighters v. Stotts, 467 U.S. 561, 583 (1984) (holding case live due
to damages caused by lower court injunction and reversing); Powell
v. McCormack, 395 U.S. 486, 493, 550 (1969) (remanding for award
of unpaid congressional salary); cf., e.g., Richmond v. J. A. Croson
Co., 488 U.S. 469, 478, n. 1 (1989) (holding that expiration of
challenged ordinance did not moot dispute over whether defendant’s
action was “unlawful and thus entitle[d] appellee to damages”).

With this is mind, the possibility of actual damages cannot be ruled
out. One or more of the petitioners could seek compensation for out-
of-pocket expenses, such as membership fees at in-city ranges. The
current record shows that at least one of the petitioners is a member of
a range in the City. App. 93-94. In addition, a petitioner may be
entitled to compensation for expenses incurred in registering for out-
of-city competitions from which he was compelled to withdraw. The
record shows that one petitioner signed up for such a competition but
had to pull out as a result of the City ordinance. Id., at 32, 55. Petition-
ers could also seek compensation for any intangible but nevertheless
real and personal injuries that they suffered due to their inability to
attend shooting competitions, to practice at out-of-city ranges, or to
take their licensed handguns to second homes. Noneconomic damages
such as loss of enjoyment are available in §1983 litigation. See
Stachura, 477 U.S., at 306-307; Carey, 435 U.S., at 260-264; Dobbs,
Law of Remedies §7.4(1), at 660, §8.1(4), at 676; cf. 4 F. Harper, F.
James, & O. Gray, Torts §25.10A (3d ed. 2007) (surveying loss of en-
joyment awards). Among other things, depriving a licensee of the
opportunity to obtain the benefits of competing and perhaps obtaining
recognition at a well-known competition may cause a real loss. Lower
courts have affirmed awards of compensatory damages for similar
kinds of injuries resulting from constitutional violations. See Dobbs,
Law of Remedies, at 660.8 Petitioners could introduce evidence on
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remand to show such loss.
For purposes of determining whether this case is moot, the question

is not whether petitioners would actually succeed in obtaining such
damages or whether their loss was substantial. If there is a possibility
of obtaining damages in any amount, the case is not moot.

3
One final point about damages must be addressed. We have

warned in dicta that a claim of damages, “asserted solely to avoid
otherwise certain mootness, [bears] close inspection.” Arizonans for
Official English v. Arizona, 520 U.S. 43, 71 (1997). But if, after close
inspection, we conclude that the stringent test for mootness is not met,
we have no authority to dismiss on that ground.

Nothing in Arizonans for Official English suggests otherwise. In
that case, the plaintiff, who was an employee of the State of Arizona
when she filed her complaint, sued the State under §1983, claiming
that a state constitutional amendment declaring English the official
language of the State unconstitutionally prevented her from using
Spanish to perform her job. Her requests for declaratory and injunc-
tive relief became moot when she left state employment for the private
sector, and we held that her request for nominal damages from the
State did not save her case from mootness since a State may not be
sued under §1983. 520 U.S., at 67-69, 71. The situation here is
different because nothing blocks an award of nominal damages from
a city.9

C
Relief would be particularly appropriate here because the City’s

litigation strategy caused petitioners to incur what are surely very
substantial attorney’s fees in challenging the constitutionality of a City
ordinance that the City went to great lengths to defend.10 Of course, a
claim for attorney’s fees is not alone sufficient to preserve a live
controversy. Lewis v. Continental Bank Corp., 494 U.S. 472, 480
(1990). But where a live controversy remains, a defendant who would
otherwise be liable for attorney’s fees should not be able to wiggle out
on the basis of a spurious claim of mootness.

If a §1983 plaintiff achieves any success on the merits, even an
award of nominal damages, the plaintiff is a prevailing party and is
eligible for attorney’s fees under 42 U.S.C. §1988. See Buckhannon
Board & Care Home, Inc. v. West Virginia Dept. of Health and
Human Resources, 532 U.S. 598, 603 (2001) [14 Fla. L. Weekly Fed.
S287a]. For this reason, were the Court to exercise jurisdiction in this
case and rule for petitioners, they would be eligible for attorney’s fees.
See Farrar v. Hobby, 506 U.S. 103, 109 (1992).

On the other hand, dismissing the case as moot means that
petitioners are stuck with the attorney’s fees they incurred in challeng-
ing a rule that the City ultimately abandoned—and which it now
admits was not needed for public safety. That is so because “[a]
defendant’s voluntary change in conduct, although perhaps accom-
plishing what the plaintiff sought to achieve by the lawsuit, lacks the
necessary judicial imprimatur on the change.” Buckhannon, 532 U.S.,
at 605.

Section 1988 attorney’s fees are an important component of civil
rights enforcement. See id., at 635-638 (GINSBURG, J., dissenting).
The prospect of an award of attorney’s fees ensures that “private
attorneys general” can enforce the civil rights laws through civil
litigation, even if they “ ‘cannot afford legal counsel.’ ” Id., at 635-
636.

Here, the City fought petitioners tooth and nail in the District Court
and the Court of Appeals, insisting that its old ordinance served
important public safety purposes. When petitioners sought review in
this Court, the City opposed certiorari on the same ground. But once
we granted review, the City essentially attempted to impose a unilat-
eral settlement that deprived petitioners of attorney’s fees. And those

fees would likely be substantial. They would reflect five years of
intensive litigation—everything from the drafting of the complaint,
through multiple rounds of District Court motion practice, to appellate
review, and proceedings in this Court.

III
The per curiam provides no sound reason for holding that this case

is moot. The per curiam states that the City’s current rule gave
petitioners “the precise relief [they] requested” in their prayer for
relief, ante, at 1, but that is not so. Petitioners’ prayer for relief asks the
court to enjoin 38 N. Y. C. R. R. §5-23 insofar as it “prohibit[s]” travel
outside the City to ranges, competitions, and second homes. App. 48.
The new rule’s conditions unmistakably continue to prohibit some
travel outside the City to those destinations. For this reason, petitioners
have not obtained the “unrestricted access” that, they have always
maintained, the Second Amendment guarantees. Id., at 36. The per
curiam implies that the current rule, as interpreted at oral argument by
counsel for the City, gives petitioners everything that they now seek,
ante, at 1, but that also is not true. Petitioners still claim the right to
“unrestricted access” and counsel’s off-the-cuff concessions do not
give them that.11

The per curiam’s main argument appears to go as follows:
Petitioners’ original claim was a challenge to New York’s old rule;
this claim is now moot due to the repeal of that rule; and what the
petitioners are now asserting is a new claim, namely, that New York’s
current rule is also unconstitutional.

This argument also misrepresents the nature of the claim asserted
in petitioners’ complaint. What petitioners claimed in their complaint
and still claim is that they are entitled to “unrestricted access” to out-
of-city ranges and competitions. App. 36. The City’s replacement of
one law denying unrestricted access with another that also denies that
access did not change the nature of petitioners’ claim or render it
moot.

Consider where acceptance of the argument adopted by the per
curiam leads. Suppose that a city council, seeking to suppress a local
paper’s opposition to some of its programs, adopts an ordinance
prohibiting the publication of any editorial without the approval of a
city official. Suppose that a newspaper challenges the constitutionality
of this rule, arguing that the First Amendment confers the unrestricted
right to editorialize without prior approval. If the council then repeals
its ordinance and replaces it with a new one requiring approval only
if the editorial concerns one particular city program, would that render
the pending lawsuit moot and require the paper to commence a new
one?

Or take this example. A State enacts a law providing that any
woman wishing to obtain an abortion must submit certification from
five doctors that the procedure is medically necessary. After a woman
sues, claiming that any requirement of physician certification is
unconstitutional, the State replaces its old law with a new one
requiring certification by three physicians. Would the court be
required to dismiss the woman’s suit? Suppose the court, following
the precedent set by today’s decision, holds that the case is moot, and
suppose that the woman brings a second case challenging the new law
on the same ground. If the State repeals that law and replaces it with
one requiring certification by two doctors, would the second suit be
moot? And what if the State responds to a third suit by enacting
replacement legislation demanding certification by one doctor?

Mootness doctrine does not require such results. A challenge to an
allegedly unconstitutional law does not become moot with the
enactment of new legislation that reduces but does not eliminate the
injury originally alleged. And that is the situation here.

The Court cites one case in support of its holding, Lewis v.
Continental Bank Corp., 494 U.S. 472, 482-483 (1990), but that
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decision is wholly inapposite. The situation in Lewis was complicated,
but the critical point for present purposes is that, by the time the case
reached this Court, the enactment of new legislation meant that the
plaintiff no longer had Article III standing to assert its original claim.
Id., at 478-479. But instead of simply ordering that the case be
dismissed, the Court remanded to give the plaintiff the opportunity to
assert a different claim and, if necessary, to amend the complaint or
“develop the record” to show it had standing to pursue this new claim.
Id., at 482.

The situation here is entirely different. It is not disputed that
petitioners have standing to contest the City’s restrictions on trips to
out-of-city ranges and competitions, and as a result of those restric-
tions, petitioners have suffered and will continue to suffer injury that
is concrete, traceable to actions taken by the City, and remediable by
a court. See Spokeo, Inc. v. Robins, 578 U.S. ___ (2016) [26 Fla. L.
Weekly Fed. S128a]. They are not asserting a new claim. Their
original claim—that they have the right under the Second Amendment
to unrestricted access to out-of-city ranges and competitions—is
unchanged, and this claim does not require an amendment of the
complaint or any supplementation of the record to support their
allegations of injury.

For these reasons, there is no justification for holding that this case
is moot.

IV

A
Having shown that this case is not moot, I proceed to the merits of

plaintiffs’ claim that the City ordinance violated the Second Amend-
ment. This is not a close question. The answer follows directly from
Heller.

In Heller, we held that a District of Columbia rule that effectively
prevented a law-abiding citizen from keeping a handgun in the home
for purposes of self-defense constituted a core violation of the Second
Amendment. 554 U.S., at 635. We based this decision on the scope of
the right to keep and bear arms as it was understood at the time of the
adoption of the Second Amendment. Id., at 577-605, 628-629. We
recognized that history supported the constitutionality of some laws
limiting the right to possess a firearm, such as laws banning firearms
from certain sensitive locations and prohibiting possession by felons
and other dangerous individuals. See id., at 626-627; see also
McDonald, 561 U.S., at 787, 904. But history provided no support for
laws like the District’s. See 554 U.S., at 629-634.

For a similar reason, 38 N. Y. C. R. R. §5-23 also violated the
Second Amendment. We deal here with the same core Second
Amendment right, the right to keep a handgun in the home for self-
defense. As the Second Circuit “assume[d],” a necessary concomitant
of this right is the right to take a gun outside the home for certain
purposes. 883 F. 3d, at 58-59. One of these is to take a gun for mainte-
nance or repair, which City law allows. See §5-22(a)(16). Another is
to take a gun outside the home in order to transfer ownership lawfully,
which the City also allows. §5-26(j). And still another is to take a gun
to a range in order to gain and maintain the skill necessary to use it
responsibly. As we said in Heller, “ ‘to bear arms implies something
more than the mere keeping [of arms]; it implies the learning to handle
and use them in a way that makes those who keep them ready for their
efficient use.’ ” 554 U.S., at 617-618 (quoting T. Cooley, Constitu-
tional Law 271 (1880)); see also Luis v. United States, 578 U.S. ___,
___ (2016) [26 Fla. L. Weekly Fed. S49a] (THOMAS, J., concurring
in judgment) (slip op., at 3) (“The right to keep and bear arms . . .
‘implies a corresponding right . . . to acquire and maintain proficiency
in their use’ ”); Ezell v. Chicago, 651 F. 3d 684, 704 (CA7 2011)
(“[T]he core right wouldn’t mean much without the training and
practice that make it effective”).

It is true that a lawful gun owner can sometimes practice at a range
using a gun that is owned by and rented at the range. But the same
model gun that the person owns may not be available at a range, and
in any event each individual gun may have its own characteristics. See
Brief for Professors of Second Amendment Law et al. as Amici Curiae
10-12; see also App. 51, 56, 59 (referencing differences across ranges
and shooting competitions). Once it is recognized that the right at issue
is a concomitant of the same right recognized in Heller, it became
incumbent on the City to justify the restrictions its rule imposes, but
the City has not done so. It points to no evidence of laws in force
around the time of the adoption of the Second Amendment that pre-
vented gun owners from practicing outside city limits. The City argues
that municipalities restricted the places within their jurisdiction where
a gun could be fired, Brief for Respondents 18, and it observes that the
Second Amendment surely does not mean that a New York City
resident with a premises license can practice in Central Park or Times
Square, id., at 21. That is certainly true, but that is not the question.
Petitioners do not claim the right to fire weapons in public places
within the City. Instead, they claim they have a right to practice at
ranges and competitions outside the City, and neither the City, the
courts below, nor any of the many amici supporting the City have
shown that municipalities during the founding era prevented gun
owners from taking their guns outside city limits for practice.

B
If history is not sufficient to show that the New York City ordi-

nance is unconstitutional, any doubt is dispelled by the weakness of
the City’s showing that its travel restriction significantly promoted
public safety. Although the courts below claimed to apply heightened
scrutiny, there was nothing heightened about what they did.

As noted, the City relied entirely on the declaration of Inspector
Lunetta, but this declaration provides little support. See supra, at 9-10.
Some of what Inspector Lunetta asserted was simply not relevant to
the justification for drawing a distinction between trips to a range in
the City and trips to a range in a neighboring jurisdiction. For ex-
ample, he stated that persons holding premises licenses “do not always
transport their firearms in a locked box carrying ammunition sepa-
rately, as required by NYPD rules,” but the issue in this case does not
concern the storage of a gun on the way to a range. App. 77-78.
Similarly, he declared that “[p]remises license holders have not
demonstrated proper cause to carry a concealed firearm in public,” id.,
at 78, but the question before us is not whether petitioners have the
right to do what they could if they had carry licenses.

Other statements actually undermine the City’s public safety
rationale. Thus, the fact that prosecutors typically do not bring even
misdemeanor charges against licensees who carry a weapon in
violation of the limitations of their licenses, ibid., does not suggest that
the City regards violations as presenting a particularly significant
threat to public safety.

When all that is irrelevant is brushed aside, what remains are the
three arguments noted earlier. First, Inspector Lunetta asserted that the
travel restrictions discouraged licensees from taking their guns outside
the home, but this is a strange argument for several reasons. It would
make sense only if it is less convenient or more expensive to practice
at a range in the City, but that contradicts the City’s argument that the
seven ranges in the City provide ample opportunity for practice. And
discouraging trips to a range contradicts the City’s own rule recom-
mending that licensees practice. Once it is recognized that a reason-
able opportunity to practice is part of the very right recognized in
Heller, what this justification amounts to is a repudiation of part of
what we held in that decision.

Second, Inspector Lunetta claimed that prohibiting trips to out-of-
city ranges helps prevent a person who is taking a gun to a range from
using it in a fit of rage after an auto accident or some other altercation
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that occurs along the way. And to bolster this argument, Inspector
Lunetta asserted that persons who have met the City’s demanding re-
quirements for obtaining a premises license are just as likely as anyone
else to use their guns in a fit of rage. App. 77. If that is so, it does not
reflect well on the City’s intensive vetting scheme, see supra, at 4-6,
and in any event, the assertion is dubious on its face.

More to the point, this argument does not explain why a person
headed for a range outside the City is any more likely to engage in
such conduct than a person whose destination is a range in the City.
There might be something to the argument if ranges in the City were
closer than those just outside its borders, but the City never attempted
to show that. The courts below were incurious about the validity of
Inspector Lunetta’s assertion, and given the location of the City’s
seven ranges, the assertion is more than dubious.12

Inspector Lunetta’s final justification for the travel restrictions was
only marginally stronger. It goes like this. Suppose that a patrol officer
stops a premises licensee and finds that this individual is carrying a
gun, and suppose that that the licensee says he is taking the gun to a
range to practice or is returning from a range. If the range in question
is one in the City, the officer will be better able to check the story than
if the range is outside the officer’s jurisdiction. App. 79-80.

How strong is this argument? The City presumably has access to
records of cases in which licensees were cited for unauthorized
possession of guns outside the home, and it failed to provide any
evidence that holders of target licenses had used their right to practice
at out-of-city ranges as a pretext. And it is dubious that it would be
much harder for an officer to check whether a licensee was really
headed for an out-of-city range as opposed to one in the City. If a li-
censee claims to be headed for a range in the City, the officer can
check whether the range is open and whether the individual appears
to be on a route that plausibly leads to that range. But how much more
difficult would it be to do the same thing if the range is in one of the
counties that border New York City or across the Hudson River in
New Jersey? A phone call would be enough to determine the range’s
operating hours, and the route would still be easy to determine: There
are only a few bridges and tunnels to New Jersey and just a few main
thoroughfares to the neighboring New York counties. A court
conducting any form of serious scrutiny would have demanded that
the City provide some substantiation for this claim, but nothing like
that was provided or demanded.

Would the situation be much different if the individual claimed to
be headed home from a range? Once again, it would not be difficult
for the officer to check whether the range was or recently had been
open. And it is not at all apparent that determining whether a licensee
was on a route to his or her residence would be any harder if the range
at which the licensee claimed to have practiced was outside the City.

Inspector Lunetta’s declaration stated that ranges in the City are
required to keep a record of everyone who practices there, and
therefore if a person claims to be coming from a city range, the officer
could easily check that story. But the declaration does not state that
ranges in nearby jurisdictions do not keep similar records.13 It should
have been easy enough for the City to check, and a court engaged in
any serious form of scrutiny would have questioned the absence of
evidence, but no substantiation was provided or demanded below.

In sum, the City’s travel restriction burdened the very right
recognized in Heller. History provides no support for a restriction of
this type. The City’s public safety arguments were weak on their face,
were not substantiated in any way, and were accepted below with no
serious probing. And once we granted review in this case, the City’s
public safety concerns evaporated.

We are told that the mode of review in this case is representative of
the way Heller has been treated in the lower courts. If that is true, there
is cause for concern.

*    *    *
This case is not moot. The City violated petitioners’ Second

Amendment right, and we should so hold. I would reverse the
judgment of the Court of Appeals and remand the case to the District
Court to provide appropriate relief. I therefore respectfully dissent.
))))))))))))))))))

1See Brief for Second Amendment Law Professors et al. as Amici Curiae 8-9.
2The last census found that there were 3,109,784 households in the City. D. Gaquin

& M. Ryan, County and City Extra: Special Decennial Census Edition 607 (2012).
3In one case, the violation charged was transporting a loaded gun. People v.

Schumann, 133 Misc. 2d 499, 507 N. Y. S. 2d 349 (Crim. Ct. 1986). In another case, the
gun was not in a locked container. People v. Thompson, 92 N. Y. 2d 957, 705 N. E. 2d
1200 (1998); see also People v. Lap, 150 Misc. 2d 724, 570 N. Y. S. 2d 258 (Crim. Ct.
1991) (loaded and unlocked). In the other two, there is no mention of an out-of-city
range. Lugo v. Safir, 272 App. Div. 2d 216, 708 N. Y. S. 2d 618 (2000); People v.
Ocasio, 108 Misc. 2d 211, 441 N. Y. S. 2d 148 (1981).

4Contrary to the City’s suggestion, see Reply to Suggestion of Mootness 5,
petitioners have not softened their stance over the course of this litigation. At summary
judgment, petitioners asked that the District Court declare 38 N. Y. C. R. R. §5-23
unconstitutional and enjoin its enforcement “in any manner that prohibits or precludes
[petitioners] from traveling” with their handguns to a range, competition, or second
home outside the borders of New York City. Notice of Cross-Motion for Summary
Judgt. in 13-cv-2115, Doc. No. 43, p. 1; Plaintiffs’ Memo, at 32; and Plaintiffs’ Reply
Memorandum, Doc. No. 53, p. 9 (emphasis added); see also Motion for Preliminary
Injunction, Doc. No. 9, p. 1.

5Lower courts have affirmed that Fed. Rule Civ. Proc. 54(c) means what it says:
“[R]elief in damages is not foreclosed by plaintiff’s failure to ask for damages in
prayer.” Jet Inv., Inc. v. Department of Army, 84 F. 3d 1137, 1143 (CA9 1996); Illinois
Physicians Union v. Miller, 675 F. 2d 151, 158 (CA7 1982) (“It is well-settled that the
district court may grant monetary relief . . . , even without a specific request”); United
States v. Marin, 651 F. 2d 24, 30 (CA1 1981) (affirming award of damages although
not expressly requested in complaint); Sapp v. Renfroe, 511 F. 2d 172, 176, n. 3 (CA5
1975) (allowing claim for damages raised for first time on appeal in light of Rule 54(c)
and the catchall prayer for relief in plaintiff’s complaint); accord, 10 Wright & Miller
§2664.

6A single Circuit has held that a claim for nominal damages alone does not maintain
a live dispute. See Flanigan’s Enterprises, Inc. of Ga. v. Sandy Springs, 868 F. 3d 1248
(CA11 2017) [27 Fla. L. Weekly Fed. C109a]. But that holding is difficult to reconcile
with Carey and Stachura’s endorsement of nominal damages as an appropriate
constitutional remedy.

7Even if specific allegations in the complaint were necessary, the District Court
could allow amendment. See Zenith Radio Corp. v. Hazeltine Research, Inc., 401 U.S.
321, 331 (1971); 6 Wright & Miller §1474 (3d ed. 2010).

8For example, in Brooks v. Andolina, 826 F. 2d 1266 (1987), the Third Circuit held
that a prisoner could seek damages for various deprivations suffered during punitive
segregation imposed in retaliation for the exercise of his free speech rights. Id., at 1270.
These injuries included loss of visiting and phone privileges, recreation rights, and
access to the law library.

In Young v. Little Rock, 249 F. 3d 730 (2001), the Eighth Circuit affirmed a jury
award of compensatory damages for wrongful detention that caused psychological
harm. Id., at 736.

In Drake v. Lawrence, 524 N. E. 2d 337 (1988), the Indiana Court of Appeals
affirmed a compensatory damages award for, among other things, the embarrassment
of a false arrest in front of an employee and customer and the anxiety associated with
pending charges. Id., at 342.

In Watseka v. Illinois Public Action Council, 796 F. 2d 1547 (1986), aff’d, 479 U.S.
1048 (1987), the Seventh Circuit affirmed an award of damages for “specific
compensable, non-abstract harm” resulting from an unconstitutional ordinance
restricting door-to-door solicitation. That harm included the organization’s inability to
recruit new members, disseminate its views, and encourage others to support its
positions. 796 F. 2d, at 1558-1559; see also, e.g., King v. Zamiara, 788 F. 3d 207, 213-
214 (CA6 2015) (affirming compensatory damages award for injury caused by transfer
of inmate in retaliation for filing lawsuit, when transfer impeded his ability to
participate in litigation).

9The per curiam refuses to decide whether petitioners have a live claim for
damages, claiming that the lower courts should determine in the first instance whether
any effort to recover damages has come “too late.” Ante, at 2. But as previously
discussed, see supra, at 15-16, prejudice is the critical factor in determining whether to
permit a late request for a form of relief not expressly demanded in a complaint, and the
per curiam does not identify any reason why allowing petitioners’ request for damages
at this juncture would prejudice the City. Under the Court’s decision, allowing damages
will not prolong this litigation, because the case is being remanded anyway, and there
is no suggestion that the City would have litigated the case any differently if it had been
on express notice that petitioners were seeking the sort of modest damages discussed
in this opinion.

10Attorney’s fees are specifically requested in the amended complaint. App. 48.
11The City’s enforcement position as to “coffee, gas, food, or restroom breaks” by
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no means resolves the meaning of §5-23. The City’s counsel informed the Court that
those stops are permissible because they are “reasonably necessary” under the new rule.
Tr. of Oral Arg. 64-65. But what that means is far from clear, and, at any rate, coffee
breaks and the like are just illustrative examples of potential ways in which the new rule
affords something less than unfettered access to gun ranges, competitions, and second
homes outside the City. See supra, at 13.

12Two of the seven City ranges (28%) were located in Staten Island (home to under
6% of the City’s residents), and the trip there from the other boroughs is not quick.
Another range (the only one open to the public) was located in the north Bronx. See
Brief for Appellants in No. 15-638, p. 32 (CA2) (explaining that, for plaintiff
Colantone, “traveling from his home in Staten Island to the authorized range Olinville
Arms in the Bronx[ involves] a far longer drive” than to a shooting club in New Jersey).

13Inspector Lunetta also expressed concern that officers in other jurisdictions might
detect and report fewer license violations. App. 80. But Inspector Lunetta did not
support this prediction, and his declaration gives reason to doubt whether a decrease in
referrals will actually occur. Lunetta explains that the NYPD License Division already
receives “reports from [the New York State Division of Criminal Justice System] re-
garding all arrests made within the State of New York for which an arrestee is
fingerprinted.” Id., at 86. But “[n]o formal report is forwarded to the License Division
for summonses and other arrests and incidents for which a detainee is not finger-
printed.” Ibid. “[T]he License Division may be, but is not always, notified of an arrest”
made by the Federal Government or authorities in another State. Ibid. By Lunetta’s own
account, the NYPD already appears reliant on the State fingerprinting database to
detect violations in other jurisdictions. There is no reason to expect that database to be
any less effective today in alerting the License Division to potential violations than it
was under the old ordinance.

*        *        *

Insurance—Health—The Patient Protection and Affordable Care
Act’s now-expired “Risk Corridors” statute, which set a formula for
calculating payments to healthcare insurers for unexpectedly unprofit-
able plans during the first three years of online insurance market-
places, created a Government obligation to pay insurers the full
amount of their computed losses—Section 1342 of the Act established
a money-mandating obligation, and Congress did not impliedly repeal
the obligation through its appropriations riders—Petitioning insurers
who claim losses under the Risk Corridors program properly relied on
the Tucker Act to sue for damages in the Court of Federal Claims

MAINE COMMUNITY HEALTH OPTIONS, Petitioner v. UNITED STATES. U.S.
Supreme Court. Case No. 18-1023. MODA HEALTH PLAN, INC., Petitioner v.
UNITED STATES. Case No. 18-1028. BLUE CROSS AND BLUE SHIELD OF
NORTH CAROLINA, Petitioner v. UNITED STATES. LAND OF LINCOLN
MUTUAL HEALTH INSURANCE COMPANY, AN ILLINOIS NONPROFIT
MUTUAL INSURANCE CORPORATION, Petitioner v. UNITED STATES. Case
No. 18-1038. Argued December 10, 2019—Decided April 27, 2020. On Writs of
Certiorari to the U.S. Court of Appeals for the Federal Circuit.

Syllabus
The Patient Protection and Affordable Care Act established online exchanges where

insurers could sell their healthcare plans. The now-expired “Risk Corridors”
program aimed to limit the plans’ profits and losses during the exchanges’ first
three years (2014 through 2016). See §1342, 124 Stat. 211. Section 1342 set out a
formula for computing a plan’s gains or losses at the end of each year, providing
that eligible profitable plans “shall pay” the Secretary of the Department of Health
and Human Services (HHS), while the Secretary “shall pay” eligible unprofitable
plans. The Act neither appropriated funds for these yearly payments nor limited the
amounts that the Government might pay. Nor was the program required to be
budget neutral. Each year, the Government owed more money to unprofitable
insurers than profitable insurers owed to the Government, resulting in a total deficit
of more than $12 billion. And at the end of each year, the appropriations bills for the
Centers for Medicare and Medicaid Services (CMS) included a rider preventing
CMS from using the funds for Risk Corridors payments. Petitioners—four health-
insurance companies that claim losses under the program—sued the Federal
Government for damages in the Court of Federal Claims. Invoking the Tucker Act,
they alleged that §1342 obligated the Government to pay the full amount of their
losses as calculated by the statutory formula and sought a money judgment for the
unpaid sums owed. Only one petitioner prevailed in the trial courts, and the Federal
Circuit ruled for the Government in each appeal, holding that §1342 had initially
created a Government obligation to pay the full amounts, but that the subsequent
appropriations riders impliedly “repealed or suspended” that obligation.

Held:
1. The Risk Corridors statute created a Government obligation to pay insurers

the full amount set out in §1342’s formula. Pp. 9-16.
(a) The Government may incur an obligation directly through statutory

language, without also providing details about how the obligation must be satisfied.
See United States v. Langston, 118 U.S. 389. Pp. 9-11.

(b) Section 1342 imposed a legal duty of the United States that could mature
into a legal liability through the insurers’ participation in the exchanges. This
conclusion flows from the express terms and context of §1342, which imposed an
obligation by using the mandatory term “shall.” The section’s mandatory nature is
underscored by the adjacent provisions, which differentiate between when the HHS
Secretary “shall” take certain actions and when she “may” exercise discretion. See
§§1341(b)(2), 1343(b). Section 1342 neither requires the Risk Corridors program
to be budget-neutral nor suggests that the Secretary’s payments to unprofitable
plans pivoted on profitable plans’ payments to the Secretary or that a partial
payment would satisfy the Government’s whole obligation. It thus must be given
its plain meaning: The Government “shall pay” the sum prescribed by §1342. Pp.
11-13.

(c) Contrary to the Government’s contention, neither the Appropriations
Clause nor the Anti-Deficiency Act addresses whether Congress itself can create
or incur an obligation directly by statute. Nor does §1342’s obligation-creating
language turn on whether Congress expressly provided budget authority before
appropriating funds. The Government’s arguments also conflict with well-settled
principles of statutory interpretation. That §1342 contains no language limiting the
obligation to the availability of appropriations, while Congress expressly used such
limiting language in other Affordable Care Act provisions, indicates that Congress
intended a different meaning in §1342. Pp. 13-16.

2. Congress did not impliedly repeal the obligation through its appropriations
riders. Pp. 16-23.

(a) Because “ ‘repeals by implication are not favored,’ ” Morton v. Mancari,
417 U.S. 535, 549, this Court will regard each of two statutes effective unless
Congress’ intention to repeal is “ ‘clear and manifest,’ ” or the laws are “irreconcil-
able,” id., at 550-551. In the appropriations context, this requires the Government
to show “something more than the mere omission to appropriate a sufficient sum.”
United States v. Vulte, 233 U.S. 509, 515. As Langston and Vulte confirm, the
appropriations riders here did not manifestly repeal or discharge the Government’s
uncapped obligation, see Langston, 118 U.S., at 394, and do not indicate “any other
purpose than the disbursement of a sum of money for the particular fiscal years,”
Vulte, 233 U.S., at 514. Nor is there any indication that HHS and CMS thought that
the riders clearly expressed an intent to repeal. Pp. 16-19.

(b) Appropriations measures have been found irreconcilable with statutory
obligations to pay, but the riders here did not use the kind of “shall not take effect”
language decisive in United States v. Will, 449 U.S. 200, 222-223, or purport to
“suspen[d]” §1342 prospectively or to foreclose funds from “any other Act”
“notwithstanding” §1342’s money-mandating text, United States v. Dickerson, 310
U.S. 554, 556-557. They also did not reference §1342’s payment formula, let alone
“irreconcilabl[y]” change it, United States v. Mitchell, 109 U.S. 146, 150, or
provide that payments from profitable plans would be “ ‘in full compensation’ ” of
the Government’s obligation to unprofitable plans, United States v. Fisher, 109
U.S. 143, 150. Pp. 19-21.

(c) The legislative history cited by the Federal Circuit is also unpersuasive.
Pp. 22-23.

3. Petitioners properly relied on the Tucker Act to sue for damages in the Court
of Federal Claims. Pp. 23-30.

(a) The United States has waived its immunity for certain damages suits in
the Court of Federal Claims through the Tucker Act. Because that Act does not
create “substantive rights,” United States v. Navajo Nation, 556 U.S. 287, 290, a
plaintiff must premise her damages action on “other sources of law,” like “statutes
or contracts,” ibid., provided those statutes “ ‘can fairly be interpreted as mandating
compensation by the Federal Government for the damage sustained,’ ” United
States v. White Mountain Apache Tribe, 537 U.S. 465, 472. The Act does, however,
yield when the obligation-creating statute provides its own detailed remedies or
when the Administrative Procedure Act provides an avenue for relief. Pp. 23-26.

(b) Petitioners clear each hurdle: The Risk Corridors statute is fairly
interpreted as mandating compensation for damages, and neither exception to the
Tucker Act applies. Section 1342’s mandatory “ ‘shall pay’ language” falls
comfortably within the class of statutes that permit recovery of money damages in
the Court of Federal Claims. This finding is bolstered by §1342’s focus on
compensating insurers for past conduct. And there is no separate remedial scheme
supplanting the Court of Federal Claims’ power to adjudicate petitioners’ claims.
See United States v. Bormes, 568 U.S. 6, 12. Nor does the Administrative
Procedure Act bar petitioners’ Tucker Act suit. In contrast to Bowen v. Massachu-
setts, 487 U.S. 879, a Medicaid case where the State sued the HHS Secretary under
the Administrative Procedure Act in district court, petitioners here seek not
prospective, nonmonetary relief to clarify future obligations but specific sums
already calculated, past due, and designed to compensate for completed labors. The
Risk Corridors statute and Tucker Act allow them that remedy. And because the
Risk Corridors program expired years ago, this litigation presents no special
concern, as Bowen did, about managing a complex ongoing relationship or tracking
ever-changing accounting sheets. Pp. 26-30.

No. 18-1023 and No. 18-1028 (second judgment), 729 Fed. Appx. 939; No. 18-1028
(first judgment), 892 F. 3d 1311; No. 18-1038, 892 F. 3d 1184, reversed and
remanded.
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SOTOMAYOR, J., delivered the opinion of the Court, in which ROBERTS, C. J.,
and GINSBURG, BREYER, KAGAN, and KAVANAUGH, JJ., joined, and in which
THOMAS and GORSUCH, JJ., joined as to all but Part III-C. ALITO, J., filed a
dissenting opinion.

))))))))))))))))))
JUSTICE SOTOMAYOR delivered the opinion of the Court.*
The Patient Protection and Affordable Care Act expanded

healthcare coverage to many who did not have or could not afford it.
The Affordable Care Act did this by, among other things, providing
tax credits to help people buy insurance and establishing online
marketplaces where insurers could sell plans. To encourage insurers
to enter those marketplaces, the Act created several programs to
defray the carriers’ costs and cabin their risks.

Among these initiatives was the “Risk Corridors” program, a
temporary framework meant to compensate insurers for unexpectedly
unprofitable plans during the marketplaces’ first three years. The
since-expired Risk Corridors statute, §1342, set a formula for
calculating payments under the program: If an insurance plan loses a
certain amount of money, the Federal Government “shall pay” the
plan; if the plan makes a certain amount of money, the plan “shall pay”
the Government. See §1342, 124 Stat. 211-212 (codified at 42 U.S.C.
§18062). Some plans made money and paid the Government. Many
suffered losses and sought reimbursement. The Government,
however, did not pay.

These cases are about whether petitioners—insurers who claim
losses under the Risk Corridors program—have a right to payment
under §1342 and a damages remedy for the unpaid amounts. We hold
that they do. We conclude that §1342 of the Affordable Care Act
established a money-mandating obligation, that Congress did not
repeal this obligation, and that petitioners may sue the Government for
damages in the Court of Federal Claims.

I

A
In 2010, Congress passed the Patient Protection and Affordable

Care Act, 124 Stat. 119, seeking to improve national health-insurance
markets and extend coverage to millions of people without adequate
(or any) health insurance. To that end, the Affordable Care Act called
for the creation of virtual health-insurance markets, or “Health Benefit
Exchanges,” in each State. 42 U.S.C. §18031(b)(1). Individuals may
buy health-insurance plans directly on an exchange and, depending on
their household income, receive tax credits for doing so. 26 U.S.C.
§36B; 42 U.S.C. §§18081, 18082. Once an insurer puts a plan on an
exchange, it must “accept every employer and individual in the State
that applies for such coverage,” 42 U.S.C. §300gg-1(a), and may not
tether premiums to a particular applicant’s health, §300gg(a). In other
words, the Act “ensure[s] that anyone can buy insurance.” King v.
Burwell, 576 U.S. 473, 493 (2015) [25 Fla. L. Weekly Fed. S430a].

Insurance carriers had many reasons to participate in these new
exchanges. Through the Affordable Care Act, they gained access to
millions of new customers with tax credits worth “billions of dollars
in spending each year.” Id., at 485. But the exchanges posed some
business risks, too—including a lack of “reliable data to estimate the
cost of providing care for the expanded pool of individuals seeking
coverage.” 892 F. 3d 1311, 1314 (CA Fed. 2018) (case below in No.
18-1028).

This uncertainty could have given carriers pause and affected the
rates they set. So the Affordable Care Act created several risk-
mitigation programs. At issue here is the Risk Corridors program.1

B
The Risk Corridors program aimed to limit participating plans’

profits and losses for the exchanges’ first three years (2014, 2015, and
2016). See §1342, 124 Stat. 211, 42 U.S.C. §18062. It did so through

a formula that computed a plan’s gains or losses at the end of each
year. Plans with profits above a certain threshold would pay the
Government, while plans with losses below that threshold would
receive payments from the Government. §1342(b), 124 Stat. 211.
Specifically, §1342 stated that the eligible profitable plans “shall pay”
the Secretary of the Department of Health and Human Services
(HHS), while the Secretary “shall pay” the eligible unprofitable plans.
Ibid.2

When it enacted the Affordable Care Act in 2010, Congress did not
simultaneously appropriate funds for the yearly payments the
Secretary could potentially owe under the Risk Corridors program.
Neither did Congress limit the amounts that the Government might
pay under §1342. Nor did the Congressional Budget Office (CBO)
“score”—that is, calculate the budgetary impact of—the Risk
Corridors program.

In later years, the CBO noted that the Risk Corridors statute did not
require the program to be budget neutral. The CBO reported that, “[i]n
contrast” to the Act’s other risk-mitigation programs, “risk corridor
collections (which will be recorded as revenues) will not necessarily
equal risk corridor payments, so that program can have net effects on
the budget deficit.” CBO, The Budget and Economic Outlook: 2014
to 2024, p. 59 (2014). The CBO thus recognized that “[i]f insurers’
costs exceed their expectations, on average, the risk corridor program
will impose costs on the federal budget.” Id., at 110.

Like the CBO, the federal agencies charged with implementing the
program agreed that §1342 did not require budget neutrality. Nine
months before the program started, HHS acknowledged that the Risk
Corridors program was “not statutorily required to be budget neutral.”
78 Fed. Reg. 15473 (2013). HHS assured, however, that “[r]egardless
of the balance of payments and receipts, HHS will remit payments as
required under Section 1342 of the Affordable Care Act.” Ibid.

Similar guidance came from the Centers for Medicare and
Medicaid Services (CMS), the agency tasked with helping the HHS
Secretary collect and remit program payments. CMS confirmed that
a lack of payments from profitable plans would not relieve the
Government from making its payments to the unprofitable ones. See
79 Fed. Reg. 30260 (2014). Citing “concerns that risk corridors
collections may not be sufficient to fully fund risk corridors pay-
ments” to the unprofitable plans, CMS declared that “[i]n the unlikely
event of a shortfall . . . HHS recognizes that the Affordable Care Act
requires the Secretary to make full payments to issuers.” Ibid.

C
The program’s first year, 2014, tallied a deficit of about $2.5

billion. Profitable plans owed the Government $362 million, while the
Government owed unprofitable plans $2.87 billion. See CMS, Risk
Corridors Payment Proration Rate for 2014 (2015).

At the end of the first year, Congress enacted a bill appropriating
a lump sum for CMS’ Program Management. See Pub. L. 113-235,
Div. G, Tit. II, 128 Stat. 2130-2131 (providing for the fiscal year
ending September 30, 2015). The bill included a rider restricting the
appropriation’s effect on Risk Corridors payments out to issuers:

“None of the funds made available by this Act . . . or transferred from
other accounts funded by this Act to the ‘Centers for Medicare and
Medicaid Services—Program Management’ account, may be used for
payments under section 1342(b)(1) of Public Law 111-148 (relating
to risk corridors).” §227, id., at 2491.

The program’s second year resembled its first. In February 2015,
HHS repeated its belief that “risk corridors collections w[ould] be
sufficient to pay for all” of the Government’s “risk corridors pay-
ments.” 80 Fed. Reg. 10779 (2015). The agency again “recognize[d]
that the Affordable Care Act requires the Secretary to make full
payments to issuers.” Ibid. “In the unlikely event that risk corridors
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collections” were “insufficient to make risk corridors payments,”
HHS reassured, the Government would “use other sources of funding
for the risk corridors payments, subject to the availability of appropria-
tions.” Ibid.

The 2015 program year also ran a deficit, this time worth about
$5.5 billion. See CMS, Risk Corridors Payment and Charge Amounts
for the 2015 Benefit Year (2016). Facing a second shortfall, CMS
continued to “recogniz[e] that the Affordable Care Act requires the
Secretary to make full payments to issuers.” CMS, Risk Corridors
Payments for 2015, p. 1 (2016). CMS also confirmed that “HHS
w[ould] record risk corridors payments due as an obligation of the
United States Government for which full payment is required.” Ibid.
And at the close of the second year, Congress enacted another
appropriations bill with the same rider as before. See Pub. L. 114-113,
§225, 129 Stat. 2624 (providing for the fiscal year ending September
30, 2016).

The program’s final year, 2016, was similar. The Government
owed unprofitable insurers about $3.95 billion more than profitable
insurers owed the Government. See CMS, Risk Corridors Payment
and Charge Amounts for the 2016 Benefit Year (2017). And Congress
passed an appropriations bill with the same rider. See Pub. L. 115-31,
§223, 131 Stat. 543 (providing for the fiscal year ending September
30, 2017).

All told, the Risk Corridors program’s deficit exceeded $12 billion.

D
The dispute here is whether the Government must pay the remain-

ing deficit. Petitioners in these consolidated cases are four health-
insurance companies that participated in the healthcare exchanges:
Maine Community Health Options, Blue Cross and Blue Shield of
North Carolina, Land of Lincoln Mutual Health Insurance Company,
and Moda Health Plan, Inc. They assert that their plans were unprofit-
able during the Risk Corridors program’s 3-year term and that, under
§1342, the HHS Secretary still owes them hundreds of millions of
dollars.

These insurers sued the Federal Government for damages in the
United States Court of Federal Claims, invoking the Tucker Act, 28
U.S.C. §1491. They alleged that §1342 of the Affordable Care Act
obligated the Government to pay the full amount of their losses as
calculated by the statutory formula and sought a money judgment for
the unpaid sums owed—a claim that, if successful, could be satisfied
through the Judgment Fund.3 These lawsuits saw mixed results in the
trial courts. Petitioner Moda prevailed; the others did not.4

A divided panel of the United States Court of Appeals for the
Federal Circuit ruled for the Government in each appeal. See 892 F.
3d 1311; 892 F. 3d 1184 (2018); 729 Fed. Appx. 939 (2018). As
relevant here, the Federal Circuit concluded that §1342 had initially
created a Government obligation to pay the full amounts that petition-
ers sought under the statutory formula. See 892 F. 3d, at 1320-1322.
The court also recognized that “it has long been the law that the
government may incur a debt independent of an appropriation to
satisfy that debt, at least in certain circumstances.” Id., at 1321.

Even so, the court held that Congress’ appropriations riders
impliedly “repealed or suspended” the Government’s obligation. Id.,
at 1322. Although the panel acknowledged that “[r]epeals by
implication are generally disfavored”—especially when the “alleged
repeal occurred in an appropriations bill”—it found that the riders here
“adequately expressed Congress’s intent to suspend” the Govern-
ment’s payments to unprofitable plans “beyond the sum of payments”
it collected from profitable plans. Id., at 1322-1323, 1325.

Judge Newman dissented, observing that the Government had not
identified any “statement of abrogation or amendment of the statute,”
nor any “disclaimer” of the Government’s “statutory and contractual
commitments.” Id., at 1335. The dissent also reasoned that precedent

undermined the court’s conclusion and that the appropriations riders
could not apply retroactively because the Government had used the
Risk Corridors program to induce insurers to enter the exchanges. Id.,
at 1336-1339. Emphasizing the importance of Government credibility
in public-private enterprise, the dissent warned that the majority’s
decision would “undermin[e] the reliability of dealings with the
government.” Id., at 1340.

A majority of the Federal Circuit declined to revisit the court’s
decision en banc, 908 F. 3d 738 (2018) (per curiam); see also id., at
740 (Newman, J., dissenting); id., at 741 (Wallach, J., dissenting), and
we granted certiorari, 588 U.S. ___ (2019).

These cases present three questions: First, did §1342 of the
Affordable Care Act obligate the Government to pay participating
insurers the full amount calculated by that statute? Second, did the
obligation survive Congress’ appropriations riders? And third, may
petitioners sue the Government under the Tucker Act to recover on
that obligation? Because our answer to each is yes, we reverse.

II
The Risk Corridors statute created a Government obligation to pay

insurers the full amount set out in §1342’s formula.

A
An “obligation” is a “definite commitment that creates a legal

liability of the government for the payment of goods and services
ordered or received, or a legal duty . . . that could mature into a legal
liability by virtue of actions on the part of the other party beyond the
control of the United States.” GAO, A Glossary of Terms Used in the
Federal Budget Process 70 (GAO-05-734SP, 2005). The Government
may incur an obligation by contract or by statute. See ibid.

Incurring an obligation, of course, is different from paying one.
After all, the Constitution’s Appropriations Clause provides that “No
Money shall be drawn from the Treasury, but in Consequence of
Appropriations made by Law.” Art. I, §9, cl. 7; see also GAO,
Principles of Federal Appropriations Law 2-3 (4th ed. 2016) (herein-
after GAO Redbook) (“[T]he authority to incur obligations by itself
is not sufficient to authorize payments from the Treasury”). Creating
and satisfying a Government obligation, therefore, typically involves
four steps: (1) Congress passes an organic statute (like the Affordable
Care Act) that creates a program, agency, or function; (2) Congress
passes an Act authorizing appropriations; (3) Congress enacts the
appropriation, granting “budget authority” to incur obligations and
make payments, and designating the funds to be drawn; and (4) the
relevant Government entity begins incurring the obligation. See id.,
at 2-56; see also Op. Comp. Gen., B-193573 (Dec. 19, 1979).

But Congress can deviate from this pattern. It may, for instance,
authorize agencies to enter into contracts and “incur obligations in
advance of appropriations.” GAO Redbook 2-4. In that context, the
contracts “constitute obligations binding on the United States,” such
that a “failure or refusal by Congress to make the necessary appropria-
tion would not defeat the obligation, and the party entitled to payment
would most likely be able to recover in a lawsuit.” Id., at 2-5; see also,
e.g., Cherokee Nation of Okla. v. Leavitt, 543 U.S. 631, 636-638
(2005) [18 Fla. L. Weekly Fed. S149a] (rejecting the Government’s
argument that it is legally bound by its contractual promise to pay “if,
and only if, Congress appropriated sufficient funds”); Salazar v.
Ramah Navajo Chapter, 567 U.S. 182, 191 (2012) [23 Fla. L. Weekly
Fed. S386a] (“Although the agency itself cannot disburse funds
beyond those appropriated to it, the Government’s ‘valid obligations
will remain enforceable in the courts’ ” (quoting 2 GAO Redbook 6-
17 (2d ed. 1992)).

Congress can also create an obligation directly by statute, without
also providing details about how it must be satisfied. Consider, for
example, United States v. Langston, 118 U.S. 389 (1886). In that case,
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Congress had enacted a statute fixing an official’s annual salary at
“$7,500 from the date of the creation of his office.” Id., at 394. Years
later, however, Congress failed to appropriate enough funds to pay the
full amount, prompting the officer to sue for the remainder. Id., at 393.
Understanding that Congress had created the obligation by statute, this
Court held that a subsequent failure to appropriate enough funds
neither “abrogated [n]or suspended” the Government’s pre-existing
commitment to pay. Id., at 394. The Court thus affirmed judgment for
the officer for the balance owed. Ibid.5

The GAO shares this view. As the Redbook explains, if Congress
created an obligation by statute without detailing how it will be paid,
“an agency could presumably meet a funding shortfall by such
measures as making prorated payments.” GAO Redbook 2-36, n. 39.
But “such actions would be only temporary pending receipt of
sufficient funds to honor the underlying obligation” and “[t]he
recipient would remain legally entitled to the balance.” Ibid. Thus, the
GAO warns, although a “failure to appropriate” funds “will prevent
administrative agencies from making payment,” that failure “is
unlikely to prevent recovery by way of a lawsuit.” Id., at 2-63 (citing,
e.g., Langston, 118 U.S., at 394).

Put succinctly, Congress can create an obligation directly through
statutory language.

B
Section 1342 imposed a legal duty of the United States that could

mature into a legal liability through the insurers’ actions—namely,
their participating in the healthcare exchanges.

This conclusion flows from §1342’s express terms and context.
See, e.g., Merit Management Group, LP v. FTI Consulting, Inc., 583
U.S. ___, ___ (2018) [27 Fla. L. Weekly Fed. S73a] (slip op., at 11)
(statutory interpretation “begins with the text”). The first sign that the
statute imposed an obligation is its mandatory language: “shall.”
“Unlike the word ‘may,’ which implies discretion, the word ‘shall’
usually connotes a requirement.” Kingdomware Technologies, Inc. v.
United States, 579 U.S. ___, ___ (2016) [26 Fla. L. Weekly Fed.
S254a] (slip op., at 9); see also Lexecon Inc. v. Milberg Weiss Bershad
Hynes & Lerach, 523 U.S. 26, 35 (1998) (observing that “ ‘shall’ ”
typically “creates an obligation impervious to . . . discretion”). Section
1342 uses the command three times: The HHS Secretary “shall
establish and administer” the Risk Corridors program from 2014 to
2016, “shall provide” for payments according to a precise statutory
formula, and “shall pay” insurers for losses exceeding the statutory
threshold. §§1342(a), (b)(1), 114 Stat. 211, 42 U.S.C. §§18062(a),
(b)(1).

Section 1342’s adjacent provisions also underscore its mandatory
nature. In §1341 (a reinsurance program) and §1343 (a risk-adjust-
ment program), the Affordable Care Act differentiates between when
the HHS Secretary “shall” take certain actions and when she “may”
exercise discretion. See §1341(b)(2), 124 Stat. 209, 42 U.S.C.
§18061(b)(2) (“[T]he Secretary . . . shall include” a formula that “may
be designed” in multiple ways); §1343(b), 124 Stat. 212, 42 U.S.C.
§18063(b) (“The Secretary . . . shall establish” and “may utilize”
certain criteria). Yet Congress chose mandatory terms for §1342.
“When,” as is the case here, Congress “distinguishes between ‘may’
and ‘shall,’ it is generally clear that ‘shall’ imposes a mandatory duty.”
Kingdomware, 579 U.S., at ___ (slip op., at 9).

Nothing in §1342 requires the Risk Corridors program to be budget
neutral, either. Nor does the text suggest that the Secretary’s payments
to unprofitable plans pivoted on profitable plans’ payments to the
Secretary, or that a partial payment would satisfy the Government’s
whole obligation. Thus, without “any indication” that §1342 allows
the Government to lessen its obligation, we must “give effect to
[Section 1342’s] plain command.” Lexecon, 523 U.S., at 35. That is,

the statute meant what it said: The Government “shall pay” the sum
that §1342 prescribes.6

C
The Government does not contest that §1342’s plain terms

appeared to create an obligation to pay whatever amount the statutory
formula provides. It insists instead that the Appropriations Clause,
Art. I, §9, cl. 7, and the Anti-Deficiency Act, 31 U.S.C. §1341,
“qualified” that obligation by making “HHS’s payments contingent
on appropriations by Congress.” Brief for United States 20. “Because
Congress did not appropriate funds beyond the amounts collected”
from profitable plans, this argument goes, “HHS’s statutory duty [to
pay unprofitable plans] extended only to disbursing those collected
amounts.” Id., at 24-25.

That does not follow. Neither the Appropriations Clause nor the
Anti-Deficiency Act addresses whether Congress itself can create or
incur an obligation directly by statute. Rather, both provisions
constrain how federal employees and officers may make or authorize
payments without appropriations. See U.S. Const., Art. I, §9, cl. 7
(requiring an “Appropriatio[n] made by Law” before money may “be
drawn” to satisfy a payment obligation); 31 U.S.C. §1341(a)(1)(A)
(“[A]n officer or employee of the United States Government . . . may
not . . . make or authorize an expenditure or obligation exceeding an
amount available in an appropriation or fund for the expenditure or
obligation”). As we have explained, “ ‘[a]n appropriation per se
merely imposes limitations upon the Government’s own agents,’ ” but
“ ‘its insufficiency does not pay the Government’s debts, nor cancel
its obligations.’ ” Ramah, 567 U.S., at 197 (quoting Ferris v. United
States, 27 Ct. Cl. 542, 546 (1892)). If anything, the Anti-Deficiency
Act confirms that Congress can create obligations without contempo-
raneous funding sources: That Act’s prohibitions give way “as
specified” or “authorized” by “any other provision of law.” 31 U.S.C.
§1341(a)(1). Here, the Government’s obligation was authorized by
the Risk Corridors statute.

And contrary to the Government’s view, §1342’s obligation-
creating language does not turn on whether Congress expressly
provided “budget authority” before appropriating funds. Budget
authority is an agency’s power “provided by Federal law to incur
financial obligations,” 88 Stat. 297, 2 U.S.C. §622(2)(A), “that will
result in immediate or future outlays of government funds,” GAO
Redbook 2-1; see also id., at 2-55 (“Agencies may incur obligations
only after Congress grants budget authority”); GAO, A Glossary of
Terms Used in the Federal Budget Process, at 20-21. As explained
above, Congress usually gives budget authority through an appropria-
tions Act or by expressly granting an agency authority to contract for
the Government. See GAO Redbook 2-1 to 2-5. But budget authority
is not necessary for Congress itself to create an obligation by statute.
See Langston, 118 U.S., at 394; cf. Raines v. Byrd, 521 U.S. 811, 815
(1997) (treating legal obligations of the Government as distinct from
budget authority).

The Government’s arguments also conflict with well-settled
principles of statutory interpretation. At bottom, the Government
contends that the existence and extent of its obligation here is “subject
to the availability of appropriations.” Brief for United States 41. But
that language appears nowhere in §1342, even though Congress could
have expressly limited an obligation to available appropriations or
specific dollar amounts. Indeed, Congress did so explicitly in other
provisions of the Affordable Care Act.7

This Court generally presumes that “ ‘when Congress includes
particular language in one section of a statute but omits it in another,’ ”
Congress “ ‘intended a difference in meaning.’ ” Digital Realty Trust,
Inc. v. Somers, 583 U.S. ___, ___ (2018) [27 Fla. L. Weekly Fed.
S54a] (slip op., at 10) (quoting Loughrin v. United States, 573 U.S.
351, 358 (2014) [24 Fla. L. Weekly Fed. S892a] (alterations omitted)).
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The Court likewise hesitates “ ‘to adopt an interpretation of a congres-
sional enactment which renders superfluous another portion of that
same law.’ ” Republic of Sudan v. Harrison, 587 U.S. ___, ___ (2019)
[27 Fla. L. Weekly Fed. S741a] (slip op., at 10) (quoting Mackey v.
Lanier Collection Agency & Service, Inc., 486 U.S. 825, 837 (1988)).
The “subject to appropriations” and payment-capping language in
other sections of the Affordable Care Act would be meaningless had
§1342 simultaneously achieved the same end with silence.

In sum, the plain terms of the Risk Corridors provision created an
obligation neither contingent on nor limited by the availability of
appropriations or other funds.

III
The next question is whether Congress impliedly repealed the

obligation through its appropriations riders. It did not.

A
Because Congress did not expressly repeal §1342, the Government

seeks to show that Congress impliedly did so. But “repeals by
implication are not favored,” Morton v. Mancari, 417 U.S. 535, 549
(1974) (internal quotation marks omitted), and are a “rarity,” J. E. M.
Ag Supply, Inc. v. Pioneer Hi-Bred Int’l, Inc., 534 U.S. 124, 142
(2001) [15 Fla. L. Weekly Fed. S29a] (internal quotation marks
omitted). Presented with two statutes, the Court will “regard each as
effective”—unless Congress’ intention to repeal is “ ‘ “clear and
manifest,” ’ ” or the two laws are “irreconcilable.” Morton, 417 U.S.,
at 550-551 (quoting United States v. Borden Co., 308 U.S. 188, 198
(1939)); see also FCC v. NextWave Personal Communications Inc.,
537 U.S. 293, 304 (2003) [16 Fla. L. Weekly Fed. S69a] (“[W]hen
two statutes are capable of co-existence, it is the duty of the courts,
absent a clearly expressed congressional intention to the contrary, to
regard each as effective” (internal quotation marks omitted)).

This Court’s aversion to implied repeals is “especially” strong “in
the appropriations context.” Robertson v. Seattle Audubon Soc., 503
U.S. 429, 440 (1992); see also New York Airways, Inc. v. United
States, 177 Ct. Cl. 800, 810, 369 F. 2d 743, 748 (1966). The Govern-
ment must point to “something more than the mere omission to
appropriate a sufficient sum.” United States v. Vulte, 233 U.S. 509,
515 (1914); accord, GAO Redbook 2-63 (“The mere failure to
appropriate sufficient funds is not enough”). The question, then, is
whether the appropriations riders manifestly repealed or discharged
the Government’s uncapped obligation.

Langston confirms that the appropriations riders did neither. Recall
that in Langston, Congress had established a statutory obligation to
pay a salary of $7,500, yet later appropriated a lesser amount. 118
U.S., at 393-394. This Court held that Congress did not “abrogat[e] or
suspen[d]” the salary-fixing statute by “subsequent enactments [that]
merely appropriated a less amount” than necessary to pay, because the
appropriations bill lacked “words that expressly or by clear implica-
tion modified or repealed the previous law.” Id., at 394.

Vulte reaffirmed that a mere failure to appropriate does not repeal
or discharge an obligation to pay. At issue there was whether certain
appropriations Acts had repealed a Government obligation to pay
bonuses to military servicemen. 233 U.S., at 511-512. A 1902 statute
had provided a 10 percent bonus to officers serving outside the
contiguous United States, but in 1906 and 1907, Congress enacted ap-
propriations funding the bonuses for officers “except [those in]
P[ue]rto Rico and Hawaii.” Id., at 512. Then, in 1908, Congress
enacted a statute stating “ ‘[t]hat the increase of pay . . . shall be as now
provided by law.’ ” Id., at 513. When Lieutenant Nelson Vulte sought
a bonus for his service in Puerto Rico from 1908 to 1909, the Govern-
ment refused, contending that the appropriations Acts had impliedly
repealed its obligation altogether.

Relying on Langston, Vulte rejected that argument. “[I]t is to be

remembered,” the Court wrote, that the alleged repeals “were in
appropriation acts and no words were used to indicate any other
purpose than the disbursement of a sum of money for the particular
fiscal years.” 233 U.S., at 514. At most, the appropriations had
“temporarily suspend[ed]” payments, but they did not use “ ‘the most
clear and positive terms’ ” required to “modif[y] or repea[l]” the
Government’s obligation itself. Id., at 514-515 (quoting Minis v.
United States, 15 Pet. 423, 445 (1841)). Because the Government had
failed to show that repeal was the only “ ‘reasonable interpretation’ ”
of the appropriation Acts, the obligation persisted. 233 U.S., at 515
(quoting Minis, 15 Pet., at 445).

The parallels among Langston, Vulte, and these cases are clear.
Here, like in Langston and Vulte, Congress “merely appropriated a
less amount” than that required to satisfy the Government’s obliga-
tion, without “expressly or by clear implication modif[ying]” it.
Langston, 118 U.S., at 394; see also Vulte, 233 U.S., at 515. The riders
stated that “[n]one of the funds made available by this Act,” as
opposed to any other sources of funds, “may be used for payments
under” the Risk Corridors statute. §227, 128 Stat. 2491; accord, §225,
129 Stat. 2624; §223, 131 Stat. 543. But “no words were used to
indicate any other purpose than the disbursement of a sum of money
for the particular fiscal years.” Vulte, 233 U.S., at 514. And especially
because the Government had already begun incurring the prior year’s
obligation each time Congress enacted a rider, reasonable (and
nonrepealing) interpretations exist. Indeed, finding a repeal in these
circumstances would raise serious questions whether the appropria-
tions riders retroactively impaired insurers’ rights to payment. See
Landgraf v. USI Film Products, 511 U.S. 244, 265-266, 280 (1994);
see also GAO Redbook 1-61 to 1-62.

The relevant agencies’ responses to the riders also undermine the
case for an implied repeal here. Had Congress “clearly expressed” its
intent to repeal, one might have expected HHS or CMS to signal the
sea change. Morton, 417 U.S., at 551. But even after Congress enacted
the first rider, the agencies reiterated that “the Affordable Care Act
requires the Secretary to make full payments to issuers,” 80 Fed. Reg.
10779, and that “HHS w[ould] record risk corridors payments due as
an obligation of the United States Government for which full payment
is required,” CMS, Risk Corridors Payments for 2015, at 1. They
understood that profitable insurers’ payments to the Government
would not dispel the Secretary’s obligation to pay unprofitable insur-
ers, even “in the event of a shortfall.” Ibid.

Given the Court’s potent presumption in the appropriations
context, an implied-repeal-by-rider must be made of sterner stuff.

B
To be sure, this Court’s implied-repeal precedents reveal two

situations where the Court has deemed appropriations measures
irreconcilable with statutory obligations to pay. But neither one
applies here.

The first line of cases involved appropriations bills that, without
expressly invoking words of “repeal,” reached that outcome by
completely revoking or suspending the underlying obligation before
the Government began incurring it. See United States v. Will, 449 U.S.
200 (1980); United States v. Dickerson, 310 U.S. 554 (1940). Will
concluded that Congress had canceled an obligation to pay cost-of-
living raises through appropriations bills that bluntly stated that future
raises “ ‘shall not take effect’ ” or that restricted funds from “ ‘this Act
or any other Act.’ ” 449 U.S., at 206-207, 223.8 Likewise, Dickerson
held that a series of appropriations bills repealed an obligation to pay
military-reenlistment bonuses due in particular fiscal years. See 310
U.S., at 561. One enactment “ ‘hereby suspended’ ” the bonuses
before they took effect, and another “continued” this suspension for
additional years, providing that “ ‘no part of any appropriation in this
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or any other Act for the [next] fiscal year . . . shall be available for the
payment [of the bonuses] notwithstanding’ ” the statute creating the
Government’s obligation to pay. Id., at 555-557.

Here, by contrast, the appropriations riders did not use the kind of
“shall not take effect” language decisive in Will. See 449 U.S., at 222-
223. Nor did the riders purport to “suspen[d]” §1342 prospectively or
to foreclose funds from “any other Act” “notwithstanding” §1342’s
money-mandating text. Dickerson, 310 U.S., at 556-557; see also
Will, 449 U.S., at 206-207. Neither Will nor Dickerson supports the
Federal Circuit’s implied-repeal holding.

The second strand of precedent turned on provisions that reformed
statutory payment formulas in ways “irreconcilable” with the original
methods. See United States v. Mitchell, 109 U.S. 146, 150 (1883); see
also United States v. Fisher, 109 U.S. 143, 145-146 (1883). In
Mitchell, an appropriations bill decreased the salaries for federal inter-
preters (from $400 to $300) and changed how the agency would
distribute any “ ‘additional pay’ ” (from “ ‘all emoluments and
allowances whatsoever’ ” to payments at the agency head’s discre-
tion). 109 U.S., at 147, 149. And in Fisher, Congress altered an
obligation to pay judges $3,000 per year by providing that a lesser
appropriation would be “ ‘in full compensation’ ” for services
rendered in the next fiscal year. 109 U.S., at 144.9

The appropriations bills here created no such conflict as in Mitchell
and Fisher. The riders did not reference §1342’s payment formula at
all, let alone “irreconcilabl[y]” change it. Mitchell, 109 U.S., at 150.
Nor did they provide that Risk Corridors payments from profitable
plans would be “ ‘in full compensation’ ” of the Government’s
obligation to unprofitable plans. Fisher, 109 U.S., at 146. Instead, the
riders here must be taken at face value: as a “mere omission to
appropriate a sufficient sum.” Vulte, 233 U.S., at 515. Congress could
have used the kind of language we have held to effect a repeal or
suspension—indeed, it did so in other provisions of the relevant
appropriations bills. See, e.g., §716, 128 Stat. 2163 (“None of the
funds appropriated or otherwise made available by this or any other
Act shall be used . . .”); §714, 129 Stat. 2275 (same); §714, 131 Stat.
168 (same). But for the Risk Corridors program, it did not.

C
We also find unpersuasive the only pieces of legislative history that

the Federal Circuit cited. According to the Court of Appeals, a floor
statement and an unpublished GAO letter provided “clear intent” to
cancel or “suspend” the Government’s Risk Corridors obligation. See
892 F. 3d, at 1318-1319, 1325-1326. We doubt that either source
could ever evince the kind of clear congressional intent required to
repeal a statutory obligation through an appropriations rider. See
United States v. Kwai Fun Wong, 575 U.S. 402, 412 (2015) [25 Fla.
L. Weekly Fed. S204a]. But even if they could, they did not do so
here.

The floor statement (which Congress adopted as an “explanatory
statement”) does not cross the clear-expression threshold. See 160
Cong. Rec. 17805, 18307 (2014); see also §4, 128 Stat. 2132. That
statement interpreted an HHS regulation as saying that “the risk
corridor program will be budget neutral, meaning the federal govern-
ment will never pay out more than it collects.” 160 Cong. Rec., at
18307.10 But that misunderstands the referenced regulation, which
provided only that HHS “project[ed]” that the program would be
budget neutral and that the agency “intend[ed]” to treat it that way,
while making clear that “it [was] difficult to estimate” the “aggregate
risk corridors payments and charges at [the] time.” 79 Fed. Reg.
13829. HHS’ goals did not alter its prior interpretation that the Risk
Corridors program was “not statutorily required to be budget neutral.”
78 Fed. Reg. 15473. And neither the floor statement nor the appropria-
tions rider said anything requiring budget neutrality or redefining

§1342’s formula.11

The GAO letter is even more inapt. In it, the GAO responded to
two legislators’ inquiry by identifying two sources of available
funding for the first year of Risk Corridors payments: CMS’ appropri-
ations for the 2014 fiscal year and profitable insurance plans’
payments to the Secretary. 892 F. 3d, at 1318; see also App. in No. 17-
1994 (CA Fed.), pp. 234-240. Because the rider cut off the first source
of funds, the Federal Circuit inferred congressional intent “to
temporarily cap” the Government’s payments “at the amount of
payments” profitable plans made “for each of the applicable years” of
the Risk Corridors program. 892 F. 3d, at 1325. That was error. The
letter has little value because it appears nowhere in the legislative
record. Perhaps for that reason, the Government does not rely on it.

IV
Having found that the Risk Corridors statute established a valid yet

unfulfilled Government obligation, this Court must turn to a final
question: Where does petitioners’ lawsuit belong, and for what relief?
We hold that petitioners properly relied on the Tucker Act to sue for
damages in the Court of Federal Claims.

A
The United States is immune from suit unless it unequivocally

consents. United States v. Navajo Nation, 556 U.S. 287, 289 (2009)
[21 Fla. L. Weekly Fed. S763a]. The Government has waived
immunity for certain damages suits in the Court of Federal Claims
through the Tucker Act, 24 Stat. 505. See United States v. Mitchell,
463 U.S. 206, 212 (1983). That statute permits “claim[s] against the
United States founded either upon the Constitution, or any Act of
Congress or any regulation of an executive department, or upon any
express or implied contract with the United States, or for liquidated or
unliquidated damages in cases not sounding in tort.” 28 U.S.C.
§1491(a)(1).

The Tucker Act, however, does not create “substantive rights.”
Navajo Nation, 556 U.S., at 290. A plaintiff relying on the Tucker Act
must premise her damages action on “other sources of law,” like
“statutes or contracts.” Ibid. For that reason, “[n]ot every claim
invoking the Constitution, a federal statute, or a regulation is cogniza-
ble under the Tucker Act.” Mitchell, 463 U.S., at 216. Nor will every
“failure to perform an obligation . . . creat[e] a right to monetary relief”
against the Government. United States v. Bormes, 568 U.S. 6, 16
(2012) [23 Fla. L. Weekly Fed. S529a].

To determine whether a statutory claim falls within the Tucker
Act’s immunity waiver, we typically employ a “fair interpretation”
test. A statute creates a “right capable of grounding a claim within the
waiver of sovereign immunity if, but only if, it ‘can fairly be inter-
preted as mandating compensation by the Federal Government for the
damage sustained.’ ” United States v. White Mountain Apache Tribe,
537 U.S. 465, 472 (2003) [16 Fla. L. Weekly Fed. S106a] (quoting
Mitchell, 463 U.S., at 217)); see also Navajo Nation, 556 U.S., at 290
(“The other source of law need not explicitly provide that the right or
duty it creates is enforceable through a suit for damages”). Satisfying
this rubric is generally both necessary and sufficient to permit a
Tucker Act suit for damages in the Court of Federal Claims. White
Mountain Apache, 537 U.S., at 472-473.12

But there are two exceptions. The Tucker Act yields when the
obligation-creating statute provides its own detailed remedies, or
when the Administrative Procedure Act, 60 Stat. 237, provides an
avenue for relief. See Bormes, 568 U.S., at 13, 16; Bowen v. Massa-
chusetts, 487 U.S. 879, 900-908 (1988).

B
Petitioners clear each hurdle: The Risk Corridors statute is fairly

interpreted as mandating compensation for damages, and neither
exception to the Tucker Act applies.
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1
Rarely has the Court determined whether a statute can “fairly be

interpreted as mandating compensation by the Federal Government.”
Mitchell, 463 U.S., at 216-217 (internal quotation marks omitted).
Likely this is because so-called money-mandating provisions are
uncommon, see M. Solomson, Court of Federal Claims: Jurisdiction,
Practice, and Procedure 4-18 (2016), and because Congress has at its
disposal several blueprints for conditioning and limiting obligations,
see n. 7, supra; see also GAO Redbook 2-22 to 2-24, 2-54 to 2-58. But
Congress used none of those tools in §1342. The Risk Corridors
statute is one of the rare laws permitting a damages suit in the Court of
Federal Claims.

Here again §1342’s mandatory text is significant. Statutory “ ‘shall
pay’ language” often reflects congressional intent “to create both a
right and a remedy” under the Tucker Act. Bowen, 487 U.S., at 906,
n. 42; see also, e.g., id., at 923 (Scalia, J., dissenting) (“[A] statute
commanding the payment of a specified amount of money by the
United States impliedly authorizes (absent other indication) a claim
for damages in the defaulted amount”); United States v. Testan, 424
U.S. 392, 404 (1976) (suggesting that the Back Pay Act, 5 U.S.C.
§5596, may permit damages suits under the Tucker Act “in carefully
limited circumstances”); Mitchell, 463 U.S., at 217 (similar). Section
1342’s triple mandate—that the HHS Secretary “shall establish and
administer” the program, “shall provide” for payment according to the
statutory formula, and “shall pay” qualifying insurers—falls comfort-
ably within the class of money-mandating statutes that permit
recovery of money damages in the Court of Federal Claims.

Bolstering our finding is §1342’s focus on compensating insurers
for past conduct. In assessing Tucker Act actions, this Court has
distinguished statutes that “attempt to compensate a particular class of
persons for past injuries or labors” from laws that “subsidize future
state expenditures.” Bowen, 487 U.S., at 906, n. 42. (The first group
permits Tucker Act suits; the second does not.) The Risk Corridors
statute sits securely in the first category: It uses a backwards-looking
formula to compensate insurers for losses incurred in providing
healthcare coverage for the prior year.13

2
Nor is there a separate remedial scheme supplanting the Court of

Federal Claims’ power to adjudicate petitioners’ claims.
True, the Tucker Act “is displaced” when “a law assertedly

imposing monetary liability on the United States contains its own
judicial remedies.” Bormes, 568 U.S., at 12. A plaintiff in that instance
cannot rely on our “fair interpretation” test, and instead must stick to
the money-mandating statute’s “own text” to “determine whether the
damages liability Congress crafted extends to the Federal Govern-
ment.” Id., at 15-16. Examples include the Fair Credit Reporting Act,
84 Stat. 1127, and the Agricultural Marketing Agreement Act of 1937,
50 Stat. 246. The former superseded the Tucker Act by creating a
cause of action, imposing a statute of limitations, and providing
subject-matter jurisdiction in federal district courts. See 15 U.S.C.
§§1681n, 1681o, 1681p; Bormes, 568 U.S., at 15. And the latter did so
by allowing aggrieved parties to petition the Secretary of Agriculture
and by paving a path for judicial review. See 7 U.S.C. §608c(15);
Horne v. Department of Agriculture, 569 U.S. 513, 527 (2013) [24
Fla. L. Weekly Fed. S249a].

Unlike those statutes, however, the Affordable Care Act did not
establish a comparable remedial scheme. Nor has the Government
identified one. So this exception to the Tucker Act is no barrier here.

Neither does the Administrative Procedure Act bar petitioners’
Tucker Act suit. To be sure, in Bowen, this Court held in the Medicaid
context that a State properly sued the HHS Secretary under the
Administrative Procedure Act (not the Tucker Act) in district court

(not the Court of Federal Claims) for failure to make statutorily
required payments. See 487 U.S., at 882-887, 901-905.

But Bowen is distinguishable on several scores. First, the relief
requested there differed materially from what petitioners pursue here.
In Bowen, the State did not seek money damages, but instead sued for
prospective declaratory and injunctive relief to clarify the extent of the
Government’s ongoing obligations under the Medicaid program.
Unlike §1342, which “provide[s] compensation for specific instances
of past injuries or labors,” id., at 901, n. 31, the pertinent Medicaid
provision was a “grant-in-aid program,” which “direct[ed] the
Secretary . . . to subsidize future state expenditures,” id., at 906, n. 42.
Thus, the suit in Bowen “was not merely for past due sums, but for an
injunction to correct the method of calculating payments going
forward.” Great-West Life & Annuity Ins. Co. v. Knudson, 534 U.S.
204, 212 (2002) [15 Fla. L. Weekly Fed. S53a]. And because the
Court of Federal Claims “does not have the general equitable powers
of a district court to grant prospective relief,” 487 U.S., at 905, the
Court reasoned that Bowen belonged in district court.

Second, the parties’ relationship in Bowen also differs from the one
implicated here. The State had employed the Administrative Proce-
dure Act in Bowen because of the litigants’ “complex ongoing
relationship,” which made it important that a district court adjudicate
future disputes. Id., at 905; see also id., at 900, n. 31. The Court added
that the Administrative Procedure Act “is tailored” to “[m]anaging the
relationships between States and the Federal Government that occur
over time and that involve constantly shifting balance sheets,” while
the Tucker Act is suited to “remedy[ing] particular categories of past
injuries or labors for which various federal statutes provide compensa-
tion.” Id., at 904-905, n. 39.

These observations confirm that petitioners properly sued the
Government in the Court of Federal Claims. Petitioners’ prayer for
relief under the Risk Corridors statute looks nothing like the requested
redress in Bowen. Petitioners do not ask for prospective, nonmonetary
relief to clarify future obligations; they seek specific sums already
calculated, past due, and designed to compensate for completed
labors. The Risk Corridors statute and Tucker Act allow them that
remedy. And because the Risk Corridors program expired years ago,
this litigation presents no special concern about managing a complex
ongoing relationship or tracking ever-changing accounting sheets.
Petitioners’ suit thus lies in the Tucker Act’s heartland.14

V
In establishing the temporary Risk Corridors program, Congress

created a rare money-mandating obligation requiring the Federal
Government to make payments under §1342’s formula. And by
failing to appropriate enough sums for payments already owed,
Congress did simply that and no more: The appropriation bills neither
repealed nor discharged §1342’s unique obligation. Lacking other
statutory paths to relief, and absent a Bowen barrier, petitioners may
seek to collect payment through a damages action in the Court of
Federal Claims.15

These holdings reflect a principle as old as the Nation itself: The
Government should honor its obligations. Soon after ratification,
Alexander Hamilton stressed this insight as a cornerstone of fiscal
policy. “States,” he wrote, “who observe their engagements . . . are
respected and trusted: while the reverse is the fate of those . . . who
pursue an opposite conduct.” Report Relative to a Provision for the
Support of Public Credit (Jan. 9, 1790), in 6 Papers of Alexander
Hamilton 68 (H. Syrett & J. Cooke eds. 1962). Centuries later, this
Court’s case law still concurs.

The judgments of the Court of Appeals are reversed, and the cases
are remanded for further proceedings consistent with this opinion.

It is so ordered.
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))))))))))))))))))
*JUSTICE THOMAS and JUSTICE GORSUCH join all but Part III-C of this

opinion.
1The others were the “Reinsurance” and “Risk Adjustment” programs. The former

ran from 2014 to 2016 and required insurers to pay premiums into a pool that
compensated carriers covering “high risk individuals.” §1341, 124 Stat. 208, 42 U.S.C.
§18061. The latter is still in effect and annually transfers funds from insurance plans
with relatively low-risk enrollees to plans with higher risk enrollees. See §1343, 124
Stat. 212, 42 U.S.C. §18063.

2If a health insurance plan made (or lost) up to 3 percentage points more than
expected in a plan year, the plan would keep the gains (or losses). If the plan made (or
lost) between 3 and 8 percentage points more than predicted, it would give up half of
the earnings (or would be compensated for half of the shortfalls) exceeding the 3
percentage-point threshold. If the gains (or losses) exceeded predictions by eight
percentage points, the insurers would pay (or receive) 80 percent of the gains (or losses)
exceeding the 8 percentage-point mark. See §1342(b), 124 Stat. 211, 42 U.S.C.
§18062(b).

3For a meritorious claim brought within the Tucker Act’s 6-year statute of
limitations, 28 U.S.C. §2501, federal law generally requires that the “final judgment
rendered by the United States Court of Federal Claims against the United States . . . be
paid out of any general appropriation therefor.” §2517(a). The Judgment Fund is a
permanent and indefinite appropriation for “[n]ecessary amounts . . . to pay final judg-
ments, awards, compromise settlements, and interest and costs specified in the
judgments or otherwise authorized by law when . . . payment is not otherwise provided
for.” 31 U.S.C. §1304(a)(1).

4Compare 130 Fed. Cl. 436 (2017) (granting Moda Health Plan partial summary
judgment on its statutory and implied-in-fact-contract claims), with 129 Fed. Cl. 81
(2016) (dismissing Land of Lincoln’s statutory, contract, and Takings Clause claims),
131 Fed. Cl. 457 (2017) (dismissing Blue Cross Blue Shield’s statutory and contract
claims), and 133 Fed. Cl. 1 (2017) (dismissing Maine Community Health’s statutory
claims).

5The Government suggests that Langston is irrelevant because that case predates
the Judgment Fund, cf. n. 3, supra, meaning that the Court “had no occasion” to
determine whether the statute at issue “authorized a money-damages remedy” against
the Government, Brief for United States 30. But by affirming a judgment against the
United States, Langston necessarily confirmed the Government’s obligation to pay
independent of a specific appropriation. What remedies ensure that the Government
makes good on its duty to pay is a separate question that we take up below. See Part IV,
infra.

6Our conclusion matches the interpretations that HHS and CMS have repeated since
before the Risk Corridors program began. In the agencies’ view, the Risk Corridors
program was “not statutorily required to be budget neutral” and instead required HHS
to “remit payments” “[r]egardless of the balance of payments and receipts.” 78 Fed.
Reg. 15473 (HHS regulation); accord, 79 Fed. Reg. 30260 (CMS regulation noting that
even “[i]n the unlikely event of a shortfall for the 2015 program year, . . . the Affordable
Care Act requires the Secretary to make full payments to issuers”).

7See, e.g., 42 U.S.C. §280k(a) (“The Secretary . . . shall, subject to the availability
of appropriations, establish a 5-year national, public education campaign”); §293k(c)
(“Fifteen percent of the amount appropriated . . . in each . . . fiscal year shall be allocated
to [certain] physician assistant training programs”); §293k-1(e) (“There is authorized
to be appropriated to carry out this section, $10,000,000”); §293k-2(e) (payments
“made to an entity from an award of a grant or contract under [§293k-2(a)] shall be . . .
subject to the availability of appropriations for the fiscal year involved to make the
payments”); §300hh-31(a) (“Subject to the availability of appropriations, the Secretary
. . . shall establish [an epidemiology-laboratory program] to award grants”); note
following §1396a (“In no case may . . . the aggregate amount of payments made by the
Secretary to eligible States under this section exceed $75,000,000”); §1397m-
1(b)(2)(A) (“Subject to the availability of appropriations . . . the amount paid to a State
for a fiscal year under [an adult protective services program] shall equal . . .”).

This kind of limiting language is not unique to the Affordable Care Act. When
Congress has restricted “shall pay” language to an appropriation or available funds, it
has done so expressly. See, e.g., 2 U.S.C. §2064; 5 U.S.C. §8334; 7 U.S.C. §§2013,
2031, 3243, 6523, 7717; 10 U.S.C. §§1175, 1413a, 1598, 2031, 2410j, 2774, 9780; 12
U.S.C. §3337; 15 U.S.C. §4723; 16 U.S.C. §§45f, 410aa-1, 426n, 459e-1, 460m-16,
698f, 1852; 20 U.S.C. §§80q-5, 1070a, 1134b, 1161g; 22 U.S.C. §2906; 25 U.S.C.
§1912; 30 U.S.C. §1314; 32 U.S.C. §716; 34 U.S.C. §12573; 38 U.S.C. §5317A; 42
U.S.C. §§303, 624, 655, 677, 1203, 1353, 1396b, 8623, 12622, 16014, 16512; 46
U.S.C. §§51504, 53106, 53206; 47 U.S.C. §395; 49 U.S.C. §5312; 50 U.S.C. §§4236,
4237; 52 U.S.C. §21061.

Congress has also been explicit when it has capped payments, often setting a dollar
amount or designating a specific fund from which the Government shall pay. See, e.g.,
5 U.S.C. §§8102a, 8134, 8461; 7 U.S.C. §§26, 6523; 10 U.S.C. §1413a; 16 U.S.C.
§§450e-1, 460kk; 19 U.S.C. §2296; 20 U.S.C. §§1070g-1, 1078, 3988, 5607; 22 U.S.C.
§3681; 30 U.S.C. §1240a; 31 U.S.C. §3343; 38 U.S.C. §1542; 42 U.S.C. §§290bb-38,
295h, 618, 5318a, 15093; 43 U.S.C. §§1356a, 1619; 46 U.S.C. §53106; 50 U.S.C.
§4114.

These common limitations—and our discussion below, see Part IV, infra—
diminish the dissent’s concern that other statutes may support a damages action in the

Court of Federal Claims. Post, at 3 (opinion of ALITO, J.).
8Still, Will held unconstitutional the changes that purported to reduce the

Government’s payment obligations after the obligation-creating statutes had already
taken effect. See 449 U.S., at 224-226, 230.

9The Federal Circuit has also recognized that Congress may override a statutory
payment formula through an appropriation that expressly earmarks a lesser amount for
that payment obligation in the upcoming fiscal year. See Highland Falls-Fort
Montgomery Central School Dist. v. United States, 48 F. 3d 1166, 1169-1171 (1995);
see also GAO Redbook 2-62 (discussing Highland Falls and noting that earmarking
a lesser amount can create an “irreconcilable conflict” with a statutory payment
formula). Perhaps because these cases do not involve an earmark to satisfy an
incompatible payment formula, the Federal Circuit did not rely on Highland Falls
below.

10The statement provides in full:
“In 2014, HHS issued a regulation stating that the risk corridor program will be

budget neutral, meaning that the federal government will never pay out more than it
collects from issuers over the three year period risk corridors are in effect. The
agreement includes new bill language to prevent the CMS Program Management
appropriation account from being used to support risk corridors payments.” 160 Cong.
Rec., at 18307.

11In this implied-repeal context, it is also telling that Congress considered—but did
not enact—bills containing the type of text that may have satisfied the clear-expression
rule. See e.g., Obamacare Taxpayer Bailout Protection Act, S. 2214, 113th Cong., 2d
Sess., §2 (2014) (“ ‘[T]he Secretary shall ensure that payments out and payments in . . .
are provided for in amounts that the Secretary determines are necessary to reduce to
zero the cost . . . to the Federal Government of carrying out the program under this
section’ ”); Taxpayer Bailout Protection Act, S. 359, 114th Cong., 1st Sess., §2 (2015)
(“ ‘The Secretary shall ensure that the amount of payments to plans . . . does not exceed
the amount of payments to the Secretary’ ” and “ ‘shall proportionately decrease the
amount of payments to plans’ ”); Taxpayer Bailout Protection Act, H. R. 724, 114th
Cong., 1st Sess., §2 (2015) (same).

12Relying on Alexander v. Sandoval, 532 U.S. 275 (2001) [14 Fla. L. Weekly Fed.
S206a], the dissent’s logic suggests that a federal statute could never provide a cause
of action for damages absent magic words explicitly inviting suit. See post, at 2, 4-7.
We have repeatedly rejected that notion—including in opinions written by Sandoval’s
author. See, e.g., United States v. Bormes, 568 U.S. 6, 15-16 (2012) [23 Fla. L. Weekly
Fed. S529a]; United States v. Navajo Nation, 556 U.S. 287, 290 (2009) [21 Fla. L.
Weekly Fed. S763a]. Not even Sandoval went as far as the dissent; that decision instead
explained that “[t]he judicial task is to interpret the statute Congress has passed to
determine whether it displays an intent to create not just a private right but also a private
remedy.” 532 U.S., at 286. That is precisely what the money-mandating inquiry does:
It provides a framework for determining when Congress has authorized a claim against
the Government.

This framework also makes good sense. Cf. post, at 4. As the author of Sandoval
explained, if a statutory obligation to pay money is mandatory, then the congressionally
conferred “right to receive money,” post, at 8, n. 5, will typically display an intent to
provide a damages remedy for the defaulted amount, Bowen v. Massachusetts, 487 U.S.
879, 923 (1988) (Scalia, J., dissenting) (a “statute commanding the payment of a
specified amount of money by the United States impliedly authorizes (absent other
indication) a claim for damages in the defaulted amount”). As this Court recently
observed, Congress enacted the Tucker Act to “suppl[y] the missing ingredient for an
action against the United States for the breach of monetary obligations not otherwise
judicially enforceable.” Bormes, 568 U.S., at 12.

By the dissent’s contrary suggestion, not only is a mandatory statutory obligation
to pay meaningless, so too is a constitutional one. After all, the Constitution did not
“expressly create . . . a right of action,” post, at 3, when it mandated “just compensa-
tion” for Government takings of private property for public use, Amdt. 5; see also First
English Evangelical Lutheran Church of Glendale v. County of Los Angeles, 482 U.S.
304, 315-316 (1987). Although there is no express cause of action under the Takings
Clause, aggrieved owners can sue through the Tucker Act under our case law. E.g.,
Ruckelshaus v. Monsanto Co., 467 U.S. 986, 1016-1017 (1984) (citing United States
v. Causby, 328 U.S. 256, 267 (1946)).

13Despite agreeing that “[t]he Court is correct” on the case law, the dissent proposes
supplemental briefing and re-argument. Post, at 4, 8. We underscore, however, that all
Members of this Court agree that today’s cases do not break new doctrinal ground.

The Federal Circuit, moreover, concurs in our conclusion. 892 F. 3d, 1311, 1320,
n. 2 (2018) (holding that §1342 “is money-mandating for [Tucker Act] purposes”
(citing Greenlee County v. United States, 487 F. 3d 871, 877 (CA Fed. 2007))). It also
agrees with our analysis broadly, having held that “shall pay” language “generally
makes a statute money-mandating” under the Tucker Act. Id., at 877 (internal quotation
marks omitted). Conversely, the Court of Appeals has concluded that a statute is not
money mandating where the Government enjoys “complete discretion” in determining
whether (and whom) to pay. See, e.g., Doe v. United States, 463 F. 3d 1314, 1324
(2006) (noting that the statutory term, “may,” creates a rebuttable presumption that the
“statute creates discretion”).

14The dissent concedes that there may “be some sharply defined categories of
claims that may be properly asserted” through the Tucker Act “simply as a matter of
precedent.” Post, at 6, and nn. 3, 4 (citing takings, breach-of-contract, failure-to-pay-
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compensation, and breach-of-fiduciary-duty claims as examples). Petitioners’ claim—
breach of an unambiguous statutory promise to pay for services rendered to the
Government—fits easily within those precedents. The only differences the dissent
seems to assert here are that the dollar figure is higher and that petitioners do not
deserve a “bailout” for their “bet” that the Federal Government would comply with
federal law. Post, at 2, 3, 7; but cf., e.g., 79 Fed. Reg. 30260 (assuring insurers with
“concerns that risk corridors collections may not be sufficient to fully fund risk
corridors payments” that the Government would still pay). Our analysis in Tucker Act
cases has never revolved on such results-oriented reasoning.

15Having found that the Risk Corridors statute is a money-mandating provision for
which a Tucker Act suit lies, we need not resolve petitioners’ alternative arguments for
recovery based on an implied-in-fact contract theory or under the Takings Clause.

))))))))))))))))))
JUSTICE ALITO, dissenting.
Twice this Term, we have made the point that we have basically

gotten out of the business of recognizing private rights of action not
expressly created by Congress. Just a month ago in Comcast Corp. v.
National Assn. of African American-Owned Media, 589 U.S. ___,
___-___ (2020) [28 Fla. L. Weekly Fed. S77a] (slip op., at 5-6), after
noting a 1975 decision1 inferring a private right of action under 42
U.S.C. §1981, we wrote the following about that decision:

“That was during a period when the Court often ‘assumed it to be a
proper judicial function to provide such remedies as are necessary to
make effective a statute’s purpose.’ Ziglar v. Abbasi, 582 U.S. ___,
___ (2017) [26 Fla. L. Weekly Fed. S655a] (slip op., at 8) (internal
quotation marks omitted). With the passage of time, of course, we
have come to appreciate that, ‘[l]ike substantive federal law itself,
private rights of action to enforce federal law must be created by
Congress’ and ‘[r]aising up causes of action where a statute has not
created them may be a proper function for common-law courts, but not
for federal tribunals.’ Alexander v. Sandoval, 532 U.S. 275, 286-287
(2001) [14 Fla. L. Weekly Fed. S206a] (internal quotation marks
omitted).”

A month before that, in Hernández v. Mesa, 589 U.S. ___ (2020)
[28 Fla. L. Weekly Fed. S40a], we made the same point and accord-
ingly refused to infer a cause of action under the Fourth Amendment
for an allegedly unjustified cross-border shooting. We reasoned that
“a lawmaking body that enacts a provision that creates a right . . . may
not wish to pursue the provision’s purpose to the extent of authorizing
private suits for damages.” Id., at ___ (slip op., at 5). Other recent
opinions are similar. See, e.g., Ziglar v. Abbasi, 582 U.S. ___, ___-
___, ___ (2017) [26 Fla. L. Weekly Fed. S655a] (slip op., at 9-12, 23);
Jesner v. Arab Bank, PLC, 584 U.S. ___, ___-___ (2018) [27 Fla. L.
Weekly Fed. S204a] (slip op., at 18-19); id., at ___ (THOMAS, J.,
concurring) (slip op., at 1); id., at ___, ___-___ (ALITO, J., concur-
ring in part and concurring in judgment) (slip op., at 1, 3-4); id., at ___
(GORSUCH, J., concurring in part and concurring in judgment) (slip
op., at 1).

Today, however, the Court infers a private right of action that has
the effect of providing a massive bailout for insurance companies that
took a calculated risk and lost. These companies chose to participate
in an Affordable Care Act program that they thought would be
profitable. I assume for the sake of argument that the Court is correct
in holding that §1342 of the Affordable Care Act created an obligation
that was not rescinded by subsequent appropriations riders. Thus, for
present purposes, I do not dispute the thrust of the analysis in Parts I-
III of the opinion of the Court.

I
My disagreement concerns the critical question that the Court

decides in the remainder of its opinion. In order for petitioners to
recover, federal law must provide a right of action for damages. The
Tucker Act, 28 U.S.C. §1491, under which petitioners brought suit,
provides a waiver of sovereign immunity and a grant of federal-court
jurisdiction, but it does not create any right of action. See, e.g., United
States v. Navajo Nation, 556 U.S. 287, 290 (2009) [21 Fla. L. Weekly

Fed. S763a]. Nor does any other federal statute expressly create such
a right of action. The Court, however, holds that §1342 of the Afford-
able Care Act does so by implication. Because §1342 says that the
United States “shall pay” for the companies’ losses, 42 U.S.C.
§18062(b)(1), the Court finds it is proper to infer a private right of
action to recover for these losses.

This is an important step. Under the Court’s decision, billions of
taxpayer dollars will be turned over to insurance companies that bet
unsuccessfully on the success of the program in question. This money
will have to be paid even though Congress has pointedly declined to
appropriate money for that purpose.

Not only will today’s decision have a massive immediate impact,
its potential consequences go much further. The Court characterizes
provisions like §1342 as “rare,” ante, at 26, but the phrase the
“Secretary shall pay”—the language that the Court construes as
creating a cause of action—appears in many other federal statutes.

II
The Court concludes that it is proper for us to recognize a right of

action to collect damages from the United States under any statute that
“ ‘can fairly be interpreted as mandating compensation.’ ” Ante, at 24.
The Court is correct that prior cases have set out this test, but as the
Court acknowledges, we have “[r]arely” had to determine whether it
was met. See ante, at 26. And we have certainly never inferred such a
right in a case even remotely like these.

Nor has any prior case provided a reasoned explanation of the basis
for the test. In United States v. Testan, 424 U.S. 392 (1976), the Court
simply lifted the language in question from an opinion of the old
United States Court of Claims before holding that the test was not met
in the case at hand. Id., at 400-402 (citing Eastport S. S. Corp. v.
United States, 178 Ct. Cl. 599, 607, 372 F. 2d 1002, 1009 (1967)). The
Court of Claims opinion, in turn, did not explain the origin or basis for
this test. See id., at 607, 372 F. 2d, at 1009. And not only have later
cases parroted this language, they have expanded it. In United States
v. White Mountain Apache Tribe, 537 U.S. 465, 473 (2003) [16 Fla.
L. Weekly Fed. S106a] (emphasis added), the Court wrote that “[i]t is
enough . . . that a statute . . . be reasonably amenable to the reading
that it mandates a right of recovery in damages.”

Despite the uncertain foundation of this test, our post-Testan
decisions have simply taken it as a given. I would not continue that
practice. Before holding that this test requires the payment of billions
of dollars that Congress has pointedly refused to appropriate, we
ought to be sure that there is a reasonable basis for this test. And that
is questionable.2

III
There is obvious tension between what the Court now calls the

“money-mandating” test, ante, at 26-27, and our recent decisions
regarding the recognition of private rights of action. Take the statute
at issue in our Comcast decision. That provision, 42 U.S.C. §1981(a),
states:

“All persons within the jurisdiction of the United States shall have the
same right in every State and Territory to make and enforce contracts,
to sue, be parties, give evidence, and to the full and equal benefit of all
laws and proceedings for the security of persons and property as is
enjoyed by white citizens.” (Emphasis added.)

Our opinion in Comcast suggested that we might not find this “shall
have” language sufficient to justify the recognition of a damages claim
if the question came before us today as a matter of first impression.
See 589 U.S., at ___-___ (slip op., at 5-6). But if that is so, how can we
reach a different conclusion with respect to the “shall pay” language
in §1342 of the Affordable Care Act? Similarly, the Fourth Amend-
ment provides that “[t]he right of the people to be secure . . . against
unreasonable . . . seizures . . . shall not be violated.” (Emphasis added.)
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Can this rights-mandating language be distinguished from what the
Court describes as the “money-mandating” language found in §1342?
See Hernández, 589 U.S., at ___, ___-___ (slip op., at 8, 19-20)
(rejecting extension of Bivens v. Six Unknown Fed. Narcotics Agents,
403 U.S. 388 (1971), to Fourth Amendment claim arising in a “new
context”).

One might argue that the assumptions underlying the enactment of
the Tucker Act justify our exercising more leeway in inferring rights
of action that may be asserted under that Act. When the Tucker Act
was enacted in 1887, Congress undoubtedly assumed that the federal
courts would “ ‘[r]ais[e] up causes of action,’ ” Alexander v.
Sandoval, 532 U.S. 275, 287 (2001) [14 Fla. L. Weekly Fed. S206a],
in the manner of a common-law court. At that time, federal courts
often applied general common law. But since Erie R. Co. v. Tompkins,
304 U.S. 64 (1938), the federal courts have lacked this power. Yet the
“money-mandating” test that the Court applies today, ante, at 26-27,
and n. 13, bears a disquieting resemblance to the sort of test that a
common-law court might use in deciding whether to create a new
cause of action. To be sure, some of the claims asserted under the
Tucker Act, most notably contract claims, are governed by the new
federal common law that applies in limited areas involving “ ‘uniquely
federal interests.’ ” Boyle v. United Technologies Corp., 487 U.S. 500,
504 (1988); see also Testan, 424 U.S., at 400. And the recognition of
an implied right to recover on such claims is thus easy to reconcile
with the post-Erie regime. There may also be some sharply defined
categories of claims3 that may be properly asserted simply as a matter
of precedent.4 But the exercise of common-law power in cases like the
ones now before us is a different matter.

An argument based on Congress’s assumptions in enacting the
Tucker Act would present a question that is similar to one we have
confronted under the Alien Tort Statute (ATS), a provision like the
Tucker Act that grants federal jurisdiction but does not itself create
any right of action. Sosa v. Alvarez-Machain, 542 U.S. 692, 713
(2004) [17 Fla. L. Weekly Fed. S515a]. Our cases have assumed that
the ATS was enacted on the assumption that it would provide a
jurisdictional basis for plaintiffs to assert common-law claims, see id.,
at 724, but our recent cases have held that even there, we should exer-
cise “great caution” before recognizing any new claims not created by
statute, id., at 728. See also Jesner, 584 U.S., at ___-___ (slip op., at
18-19); Kiobel v. Royal Dutch Petroleum Co., 569 U.S. 108, 116-117
(2013) [24 Fla. L. Weekly Fed. S142a]. There is every reason to
believe that a similar caution should guide cases under the Tucker
Act—especially when billions of dollars of federal funds are at stake.
The money-mandating test that the Court applies here is in stark
tension with this precedent.

Despite its importance, the legitimacy of inferring a right of action
under §1342 has not received much attention in these cases. The
             

Federal Circuit addressed the question in passing in a footnote, 892 F.
3d 1311, 1320, n. 2 (2018), and in this Court, the briefing and
argument focused primarily on other issues. No attempt was made to
reconcile our approach to inferring rights of action in Tucker Act
cases with our broader jurisprudence.

I am unwilling to endorse the Court’s holding in these cases
without understanding how the “money-mandating” test on which the
Court relies fits into our general approach to the recognition of implied
rights of action.5 Because the briefing and argument that we have
received have not fully addressed this important question, I would
request supplemental briefing and set the cases for re-argument next
Term.

For these reasons, I respectfully dissent.
))))))))))))))))))

1Johnson v. Railway Express Agency, Inc., 421 U.S. 454, 459 (1975).
2Moreover, there is at least an argument that the Court’s application of the test here

is itself in conflict with United States v. Testan, 424 U.S. 392, 400 (1976), which also
directed that the “grant of a right of action must be made with specificity.”

3Takings claims are an example. During the period when federal courts applied
general common law, such claims were brought under the Tucker Act, apparently on
the theory of implied contract. See, e.g., Hurley v. Kincaid, 285 U.S. 95, 104 (1932);
United States v. Lynah, 188 U.S. 445, 458-459 (1903). But the Court rejected the
argument that a takings claim could be based “exclusively on the Constitution, without
reference to any statute of the United States, or to any contract arising under an act of
Congress.” Hooe v. United States, 218 U.S. 322, 335 (1910).

4Compare Testan, 424 U.S., at 400 (suggesting that private remedies might be
available for contract claims); United States v. Mitchell, 463 U.S. 206, 224-228 (1983)
(relying on “fiduciary relationship . . . [that] arises when the Government assumes . . .
control over forests and property belonging to Indians” to create cause of action); Bell
v. United States, 366 U.S. 393 (1961) (adjudicating suit brought by former service
members for compensation while they were prisoners of war), with Bowen v.
Massachusetts, 487 U.S. 879, 905, n. 42 (1988) (rejecting cause of action cognizable
under the Tucker Act based on “shall pay” requirement under the Medicaid Act, 42
U.S.C. §1396b(a)).

5The Court claims that the logic of this opinion “suggests that a federal statute could
never provide a cause of action for damages absent magic words explicitly inviting
suit.” Ante, at 25, n. 12. But all I suggest is that the Court request briefing on the
question of inferring causes of action to recover damages under the Tucker Act. The
Court makes no effort to explain how the test it applies here can be reconciled with our
general approach to inferring private rights of action but is apparently content to allow
that inconsistency to remain.

The Court is flatly wrong in saying that the test in Alexander v. Sandoval, 532 U.S.
275, 286 (2001) [14 Fla. L. Weekly Fed. S206a]—whether a statute “displays an intent
to create not just a private right but also a private remedy”—is “precisely” the same as
its “money-mandating inquiry.” Ante, at 25, n. 12. In fact, the “money-mandating
inquiry” is precisely contrary to the statement in Sandoval. Sandoval said unequivo-
cally that it is not enough if a statute merely “displays an intent to create . . . a private
right,” 532 U.S., at 286, but according to the Court, it is sufficient for a statute to
manifest only an intent to create a right to receive money.

The Court asserts that there is no real difference between the billion-dollar private
right of action that the Court now creates on behalf of sophisticated economic actors
and our prior precedents, ante, at 30, n. 14, but the Court does not identify analogous
precedents—perhaps because there are none to cite.

*        *        *
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Civil rights—Employment—Pregnancy dis-
crimination—Plaintiff whose employment as
emergency medical technician required her to
lift 100 pounds regularly and who was re-
stricted to lifting 50 pounds or less while she
was pregnant established prima facie case of
discrimination based on employer’s refusal to
accommodate plaintiff’s request for temporary
light-duty or dispatcher assignment for dura-
tion of her pregnancy, despite having provided
same accommodations to other EMTs who had
suffered injuries on the job and were restricted
to lifting no more than 10 or 20 pounds as a
result—District court erred by granting em-
ployer’s motion for summary judgment on
ground that plaintiff had failed to establish
prima facie case because plaintiff and non-
pregnant EMTs who could not lift required
100 pounds were not “similar in their ability or
inability to work”—Discussion of Young v.
United Parcel Serv., Inc., and “similar in their
ability to work or inability to work”—Sum-
mary judgment vacated—Remand for district
court to determine in first instance whether
employer’s reasons for refusing the requested
accommodation were pretextual
KIMBERLIE MICHELLE DURHAM, Plaintiff-Appellant, v.
RURAL/METRO CORPORATION, Defendant-Appellee.
11th Circuit. Case No. 18-14687. April 17, 2020. Appeal from
the U.S. District Court for the Northern District of Alabama
(No. 4:16-cv-01604-ACA).

(Before ED CARNES, Chief Judge, and
ROSENBAUM and BOGGS,* Circuit Judges.)

(PER CURIAM.) The Pregnancy Discrimination
Act commands that pregnant women “be treated
the same . . . as other persons not so affected but
similar in their ability or inability to work[.]” 42
U.S.C. § 2000e. Five years ago, in Young v.
United Parcel Service, 575 U.S. 206 (2015) [25
Fla. L. Weekly Fed. S155a], the Supreme Court
addressed anew the doctrine courts are to use to
assess indirect evidence of intentional discrimina-
tion in violation of the PDA. This case presents a
question of first impression as to how to imple-
ment the Young test.

Plaintiff-Appellant Kimberlie Durham’s job
as an emergency medical technician (“EMT”) for
Defendant-Appellee Rural/Metro Corporation
(“Rural”) required her to lift 100 pounds regu-
larly. So when Durham’s physician advised her to
refrain from lifting more than 50 pounds while
she was pregnant, Durham asked Rural for a
temporary light-duty or dispatcher assignment for
the duration of her pregnancy. Rural had provided
these same accommodations to other EMTs who
had suffered injuries on the job and were re-
stricted to lifting no more than 10 or 20 pounds as
a result. On the other hand, Rural had a policy of
not granting such accommodations to employees
who had been injured off the job. Rural also had a

policy that allowed it to accommodate those with
disabilities on a case-by-case basis.

Rural declined Durham’s request for accom-
modation, and Durham filed suit, alleging dis-
crimination under the PDA. Rural moved for
summary judgment.

The district court granted Rural’s motion after
concluding that Durham had failed to establish a
prima facie case of discrimination under the PDA.
To reach this conclusion, the district court mistak-
enly determined that Durham and the non-preg-
nant Rural EMTs who could not lift the required
100 pounds were not “similar in their ability or
inability to work.” The court arrived at this deter-
mination because it erroneously factored into the
“similar in their ability or inability to work”
evaluation the distinct, post-prima-facie-case
consideration of Rural’s purported legitimate,
non-discriminatory reasons for treating Durham
and the non-pregnant employees differently.

We therefore vacate the grant of summary
judgment. Neither a non-pregnant EMT who is
limited to lifting 10 or 20 pounds nor a pregnant
EMT who is restricted to lifting 50 pounds or less
can lift the required 100 pounds to serve as an
EMT. Since neither can meet the lifting require-
ment, they are the same in their “inability to
work” as an EMT. And that satisfies the plaintiff’s
prima facie requirement to establish that she was
“similar [to other employees] in their ability or
inability to work.”

But because the district court determined that
Durham did not make a prima-facie-case show-
ing, it did not have occasion to separately evaluate
Rural’s purported legitimate, non-discriminatory
reasons for denying Durham her requested ac-
commodation. Nor did it consider whether Dur-
ham had pointed to sufficient evidence to raise a
genuine issue of fact concerning whether Rural’s
stated reasons for treating Durham differently
than other EMTs with lifting restrictions were
pretextual. We therefore remand to the district
court to make these assessments in the first in-
stance.

I.
Since we are reviewing an order granting

summary judgment in this appeal, we set forth the
evidence in the light most favorable to Durham, as
the non-moving party, and draw all reasonable
inferences in her favor. Pesci v. Budz, 935 F.3d
1159, 1165 (11th Cir. 2019) [28 Fla. L. Weekly
Fed. C181a].

Rural provided private ambulance and fire-
protection services in 21 states, including Ala-
bama. Durham began working for Rural in St.
Clair County, as an emergency medical technician
(“EMT”), in the first week of March 2015. She
regularly worked more than 40 hours per week.

Durham’s duties, among others, included
assisting her medic partner with anything he
needed in patient care. That required Durham to

help lift the stretcher, which itself weighed more
than 100 pounds, and lift the patient to and from
the stretcher. In addition, Durham had to move
equipment between trucks and restock her truck’s
supplies. These duties demanded Durham physi-
cally lift things “[p]retty much all day long.”

At the end of August 2015, Durham learned
she was pregnant. At her next doctor’s appoint-
ment, which occurred in September, Durham’s
doctor advised Durham not to lift more than 50
pounds during her pregnancy. So following that
appointment, Durham told Mike Crowell, then the
general manager for Rural’s St. Clair operations,1

about her pregnancy and the lifting restriction.
In response, Crowell informed Durham that

she would not be able to work on the truck. Dur-
ham agreed. So Durham asked to work either light
duty or dispatch.

Rural had a light-duty-type policy, called the
Transitional Work Program (“Light-duty Pol-
icy”). Under that Policy, Rural would “tempo-
rarily modify an employee’s existing position
and/or work schedule, or provide transitional
assignments that [would] accommodate the
temporary physical restrictions identified by the
[employee’s] treating physician.” By its terms,
though, the Light-duty Policy applied to only
those employees “who suffer from a work-related
injury/illness.” Rural’s corporate representative2

testified in his deposition that he did not know the
reason why only those with on-the-job injuries
were eligible to take advantage of the Light-duty
Policy. Nevertheless, he characterized the Policy
as recognizing a “difference between an elective
condition . . . [and] an on-the-job injury.”

The Light-duty Policy required Rural to
accommodate workers while they were recover-
ing from a work-related injury or illness and
effectively created temporary positions that
otherwise did not exist. For example, a person on
light duty might be assigned to work tasks around
the office that the office staff required.

Dispatcher, in contrast, was a dedicated posi-
tion at Rural. It always existed, whether or not
Rural had any workers suffering from an on-the-
job injury or illness. Dispatchers sent ambulances
out on calls. Durham attested that she checked the
job board at work after her doctor informed her of
the lifting restriction and saw “several dispatch
positions open.”3

Crowell spoke with Rural’s Human Resources
Office about Durham’s requests. That office
asked Crowell whether he had any light-duty-type
positions or dispatch positions open. Crowell
responded that he did not. In that case, the Human
Resources Office said, only Rural’s Unpaid
Personal Leave policy was available to Durham.

Rural’s Unpaid Personal Leave policy allowed
Rural employees to take unpaid personal leave
“for medical or extraordinary personal reasons.”
The Unpaid Personal Leave Policy explained that
Rural would not grant unpaid personal leave “for
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the purpose of pursuing another position, tempo-
rarily trying out new work, or venturing into
business.” It also limited the leave period to 90
days, with the possibility of a single 90-day
extension, warning that “[i]n no event can a
personal leave extend beyond 6 months . . . under
any circumstances.” Finally, the Unpaid Personal
Leave Policy cautioned that although Rural would
“make every effort to restore the employee to the
same or a comparable position at the end of an
unpaid personal leave, . . . restoration [was] not
guaranteed.”

Crowell told Durham what he learned from the
Human Resources Office. He advised her that she
could not work light duty, as only those on work-
ers’ compensation could take advantage of Ru-
ral’s Light-duty Policy. Crowell also stated that he
had no dispatcher positions open. Rather, Crowell
explained to Durham that she would have to take
leave under Rural’s Unpaid Personal Leave
Policy.

On October 6, 2015, Rural mailed Durham a
letter instructing that she could seek a personal
leave of absence under the Unpaid Personal Leave
Policy. But when Durham reviewed the Policy,
she recognized that she might not receive an
additional 90 days’ leave following completion of
the first period, meaning she would run out of
leave before her pregnancy was over and, accord-
ing to the Unpaid Personal Leave Policy, forfeit
her employment. She also understood the Policy
to prohibit her from seeking another job or filing
for unemployment. Because Durham could not be
without income for the remainder of her preg-
nancy, she contacted Rural’s Human Resources
Office to request other options. That Office in-
formed her that the Unpaid Personal Leave Policy
was her only option, and it did not alleviate Dur-
ham’s concerns that the Policy prohibited her
from being able to obtain another job while on
unpaid leave.

Durham sought to continue working as an
EMT, despite the lifting restrictions, since she
could not go without pay. But in light of what
Durham had already told Rural about her doctor’s
restrictions, Rural required a medical release
clearing Durham for full active duty as an EMT in
order for Durham to be eligible to continue her
work. Durham did not provide one. She also did
not seek unpaid personal leave. After September
28, 2015, Rural did not again schedule Durham to
work.

On November 16, 2015, Durham filed a
charge of discrimination with the Equal Employ-
ment Opportunity Commission (“EEOC”). She
alleged that Rural had discriminated against her
because of her pregnancy when it declined to
provide her with a dispatcher position or light
duty during her pregnancy. In support, Durham
stated that “non-pregnant employees with lifting
restrictions [had] been accommodated with tem-
porary transfers to dispatch and/or light/modified
duty assignments.” Discovery later revealed that
Rural had offered accommodations under its
Light-duty Policy to four employees with lifting
restrictions imposed as a result of having been
injured on the job. Two of these individuals were
limited to lifting no more than ten pounds, one

was constrained to sedentary work, and one had to
wear a knee immobilizer.

In discovery, Rural also provided its Em-
ployee Handbook, which stated that, on a case-by-
case basis, Rural accommodated employees who
were “unable to perform some of their job func-
tions due to a medical condition.” By its terms, the
policy did not limit its applicability to only those
employees who were injured on the job. Indeed,
Rural explained in its brief on appeal that this
policy was available to all employees—whether
injured on the job or not—who became unable to
perform some or all of their job functions as the
result of a medical condition. This policy was
explicitly designed to comply with the Americans
with Disabilities Act.

Durham stated in her EEOC charge that she
viewed Rural’s actions in denying her light-duty
or dispatcher work “as effectively terminating
[her] employment,” since the only option[ ]
presented to [her] . . . preclude[d] [her] ability to
earn income.”

After Durham filed her charge with the EEOC,
Rural’s Human Resources Office checked in with
Crowell and asked, “Just so that I am clear. [sic]
We do not have any Dispatch positions or shifts
open or her restrictions would not allow her to
even do dispatch?” Crowell responded that he did
not “have any dispatch positions posted but if [he]
needed to create a position for [Durham,] [he]
could.” He clarified that “[o]pen spots are nor-
mally filled with part-time dispatchers or cross
trained Bessemer [another office] employees,” but
he “could possibly create a position from 1400-
2200 M[onday]-F[riday] call taking.” Rural made
no such offer.

This lawsuit followed. In her complaint,
Durham alleged a single count that Rural, in
deciding not to allow Durham to continue work-
ing, had discriminated against her, in violation of
the Pregnancy Discrimination Act of 1978.

Following discovery, Rural moved for sum-
mary judgment, and Durham opposed the motion.
The district court granted Rural’s motion and
entered summary judgment for Rural. It did so
after concluding that Durham had failed to estab-
lish a prima facie case of pregnancy discrimina-
tion because she had not shown that Rural treated
Durham less favorably than others who were not
pregnant but were similar to Durham in their
ability or inability to work. It thus granted Rural’s
motion and entered summary judgment for Rural.
Durham now appeals.4

II.
We review de novo the district court’s grant of

summary judgment. Pesci, 935 F.3d at 1165.
Summary judgment should be granted only if the
moving party demonstrates that no genuine
dispute exists over the material facts, and the
moving party is entitled as a matter of law to
judgment. Fed. R. Civ. P. 56(a).

III.
Among other things, Title VII, 42 U.S.C. §

2000e et seq., prohibits employers from
“discharg[ing]” or “otherwise . . . discriminat[ing]
against any individual with respect to [her] com-
pensation, terms, conditions, or privileges of

employment, because of such individual’s . . .
sex.” 42 U.S.C. § 2000e-2(a)(1).

In 1976, the Supreme Court construed this
language to uphold as nondiscriminatory a com-
pany plan that provided “nonoccupational sick-
ness and accident benefits to all employees” but
did not authorize “disability-benefit payments for
any absence due to pregnancy.” Gen. Elec. Co. v.
Gilbert, 429 U.S. 125, 128, 129 (1976). To reach
this conclusion, the Court reasoned that the plan
did not discriminate on the basis of sex since
“there was no risk from which men are protected
and women are not.” Young v. United Parcel
Serv., Inc., 575 U.S. 206, 227 (2015) [25 Fla. L.
Weekly Fed. S155a] (quoting Gilbert, 429 U.S. at
138) (internal quotation marks omitted). In the
Gilbert Court’s view, the company did “not
distinguish between pregnant women and others
of similar ability or inability because of preg-
nancy.” Id. at 242 (Scalia, J., dissenting).

Congress responded to Gilbert with the PDA.
Young, 575 U.S. at 222-23 (citing S. Rep. No. 95-
331, p. 8 (1978)). In relevant part, the Act clarifies
that the phrase “because of sex” includes “because
of . . . pregnancy . . .; and women affected by
pregnancy . . . shall be treated the same for all
employment-related purposes . . . as other persons
not so affected but similar in their ability or inabil-
ity to work . . . .” 42 U.S.C. § 2000e(k). The
Supreme Court has observed that “Congress’
unambiguous intent in passing the Act was to
overturn both the holding and the reasoning of the
Court in the Gilbert decision.” Young, 575 U.S. at
227 (cleaned up).

In Young, the Supreme Court announced a
new, modified McDonnell Douglas5 burden-
shifting framework to be used in PDA cases
involving indirect evidence of disparate treat-
ment. Young, 575 U.S. at 228. Under that frame-
work, a plaintiff may make out a prima facie case
of discrimination by “showing actions taken by
the employer from which one can infer, if such
actions remain unexplained, that it is more likely
than not that such actions were based on a dis-
criminatory criterion illegal under” the Act. Id.
(cleaned up). The prima-facie-case burden the
plaintiff bears is not an “onerous” one. Id. Rather,
to establish a prima facie case of discrimination
under the Act, a plaintiff must show only that (1)
she is a member of the protected class; (2) she
requested accommodation; (3) the employer
refused her request; and (4) the employer none-
theless accommodated others “similar in their
ability or inability to work.” Id. at 229.

After a plaintiff satisfies her prima facie
burden, the employer may come forward with
“legitimate, nondiscriminatory reasons” for
denying the plaintiff’s requested accommodation.
Id. (cleaned up). Normally, though, an employer
cannot simply say “that it is more expensive or
less convenient to add pregnant women to the
category of those (‘similar in their ability or
inability to work’) whom the employer accommo-
dates,” since that reason alone would generally be
“[in]consistent with the Act’s basic objective.” Id.

If the employer presents an ostensible “legiti-
mate, nondiscriminatory” reason for what it has
done, the plaintiff then has the opportunity to
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attempt to demonstrate that the employer’s stated
reason is “in fact pretextual.” Id. (internal quota-
tion marks omitted). The Supreme Court has
explained that a plaintiff does enough to survive
summary judgment if she shows both that “the
employer’s policies impose a significant burden
on pregnant workers” and that “the employer’s
‘legitimate, nondiscriminatory’ reasons are not
sufficiently strong to justify the burden, but
rather—when considered along with the burden
imposed—give rise to an inference of intentional
discrimination.” Id.

With this framework in mind, we consider the
evidence at issue here. We begin, of course, with
Durham’s burden to set forth a prima facie case.

First, the parties do not dispute that Durham
satisfies the first two prongs of the Young prima
facie test. As a pregnant woman, she was obvi-
ously part of the class protected by the Pregnancy
Discrimination Act. See also 42 U.S.C. §
2000e(k) (“The term[ ] ‘because of sex’ . . .
include[s] . . . because of or on the basis of preg-
nancy . . . .”). And she sought an accommodation
from Rural in the form of light-duty or dispatcher
work.

As for the third prong—whether Rural refused
Durham’s request for accommodation—we
conclude Durham established that as well. Rural
declined to offer Durham light-duty or dispatcher
work. Indeed, Rural does not meaningfully con-
test Durham’s satisfaction of this consideration.

That brings us to the fourth prong—whether
Rural accommodated others who were not preg-
nant but were “similar in their ability or inability
to work.” Because the Court’s discussion in
Young is instructive, we take the time to review
that case in further detail.

Young worked for UPS as a driver, picking up
and delivering packages—a job that required her
to be able to lift up to 70 pounds by herself. 575
U.S. at 215. When she became pregnant, her
doctor recommended that she not lift more than
20 pounds during the first half of her pregnancy
and 10 during the second. Id. at 214. So Young
sought a temporary work assignment during her
pregnancy, but UPS rejected her request. Id. at
215. Instead, it informed her that she could not
return to work while pregnant because she did not
satisfy UPS’s lifting requirements and she did not
qualify for a temporary alternative work assign-
ment. Id. UPS therefore required Young to take an
unpaid leave of absence. Id. at 216.

Despite its refusal to accommodate Young,
UPS gave other categories of employees who
could not perform their normal work assignments
temporary alternative work. Id. For example,
among others, it accommodated employees
injured on the job; employees disabled on the job
(including those with resulting lifting limitations);
those who had lost their Department of Transpor-
tation certifications because of a failed medical
exam, a lost driver’s license (including an em-
ployee who had lost his license for driving under
the influence), or involvement in a motor-vehicle
accident; and some employees who had been
disabled off the job. Id. at 216-17. The Supreme
Court held that, viewed in the light most favorable
to Young, a genuine dispute existed as to whether

UPS gave more favorable treatment to at least
some employees “whose situation cannot reason-
ably be distinguished from Young’s.” Id. at 231.

We have explained that Young’s analysis of
the prima facie case’s fourth prong means that, in
contrast to Title VII’s more general comparator
analysis, “the comparator analysis under the PDA
focuses on a single criterion—one’s ability to do
the job.” Lewis v. City of Union City, Ga., 918
F.3d 1213, 1228 n.14 (11th Cir. 2019) [28 Fla. L.
Weekly Fed. C145a] (en banc). Here, as in Young,
Durham’s temporary inability to lift more than 50
pounds and her colleagues’ inabilities to lift more
than 10 or 20 pounds rendered Durham, and her
colleagues injured on the job, equally unable to
perform the 100-pound lifting duties of an EMT.
Thus, Durham and her colleagues who were
injured on the job were “similar in their ability or
inability to work.” Also, Rural’s Employee Hand-
book also left open the possibility that Rural
similarly accommodated some of those disabled
off the job, including those with resulting lifting
restrictions. For these reasons, Durham has satis-
fied the fourth prong of her prima facie case.6 See
Legg v. Ulster Cty., 820 F.3d 67, 74 (2d Cir. 2016)
(“Legg has . . . established a prima facie case of
discrimination under Young. She sought a light
duty accommodation while pregnant. The County
did not accommodate her. And, as a matter of
policy, the County provided light duty accommo-
dations to other employees who were similar in
their ability or inability to work, namely those
who were unable to perform non-light-duty tasks
as a result of injuries incurred on-duty.”).

Because Durham has established a prima facie
case, we must turn to Rural’s ostensible “legiti-
mate, non-discriminatory” reasons for refusing to
offer Durham light duty or a dispatcher position.
Here, Rural offered two: Rural’s Light-duty
Policy applies to only those injured on the job,
and Rural had no dispatcher positions available at
the time Durham sought accommodation.

Therefore, to survive summary judgment,
Durham must point to enough evidence to create
a material issue of fact that Rural’s stated reasons
for denying accommodation are pretextual.
Young, 575 U.S. at 229. One way she can do this
is by demonstrating that Rural’s policies that
provide the basis for its rejection of Durham’s
request for accommodation “impose a significant
burden on pregnant workers,” and that Rural’s
reasons for its policies failing to accommodate
pregnant employees such as Durham “are not
sufficiently strong to justify the burden, but rather
. . . give rise to an inference of intentional discrim-
ination.” See id. The district court never reached
this part of the analysis because it stopped after
determining that Durham had failed to establish a
prima facie case. As we have just explained, that
was error.

Because the district court never considered
whether Durham presented enough evidence to
create a genuine dispute of fact over whether
Rural’s reasons for refusing to provide her with a
light-duty or dispatcher position were pretextual,
the parties likewise did not focus their arguments
on appeal on this issue. We therefore remand this
case to the district court for a determination in the

first instance on the issue of pretext, after the court
conducts a full review of the existing record and
any additional evidence the district court may
choose to allow the parties to present on this issue.
See, e.g., Schwarz v. City of Treasure Island, 544
F.3d 1201, 1228 (11th Cir. 2008) [21 Fla. L.
Weekly Fed. C1154a].

III.
For the reasons we have stated, summary

judgment is vacated, and the case is remanded to
the district court for further proceedings consis-
tent with this opinion.

VACATED and REMANDED.
))))))))))))))))))

*The Honorable Danny J. Boggs, United States
Circuit Judge for the Sixth Circuit, sitting by designa-
tion.

1Crowell served as general manager for some of
Rural’s other nearby operations as well.

2See Fed. R. Civ. P. 30(b)(6).
3The district court appears to have viewed this

statement of Durham’s from a declaration Durham
submitted after her deposition as contradictory to
Durham’s deposition testimony that she was not aware
of any available light-duty positions when she spoke
with Crowell. But Crowell’s testimony, Durham’s
testimony, and Rural’s Light-duty Policy make it clear
that the dispatcher position was not “light duty” as
contemplated by Rural’s Light-duty Policy. Unlike
light-duty positions, which were created to address the
temporary needs of an employee injured or sickened on
the job, dedicated dispatcher positions existed inde-
pendently of the need for light-duty positions, and
employees did not have to have been injured on the job
to qualify for the dispatcher position. Of course, on
summary judgment, we must view the evidence in the
light most favorable to the nonmoving party and draw
all reasonable inferences in that party’s favor. William-
son v. Brevard Cty., 928 F.3d 1296, 1304 (11th Cir.
2019) [27 Fla. L. Weekly Fed. C2143a]. Since a reason-
able way to understand Durham’s two statements as not
contradictory exists, we must construe Durham’s
statements that way.

4The EEOC and a number of other organizations
have filed amicus curiae briefs in support of Durham.

5McDonnell Douglas v. Green, 411 U.S. 792
(1973).

6To the extent Spivey v. Beverly Enterprises, Inc.,
196 F.3d 1309 (11th Cir. 1999), holds otherwise, it has
been abrogated by Young.

))))))))))))))))))
(BOGGS, Circuit Judge, concurring.) I fully agree
with the court’s holding that the district court
erred in its analysis of the requirements of a prima
facie case under the Pregnancy Discrimination
Act. I also agree that the case must be remanded
for further proceedings at the post-prima-facie
stage to allow the employer to present its “legiti-
mate, nondiscriminatory reason[s]” and for the
plaintiff in turn to argue that these are pretextual.
Young v. United Parcel Serv., Inc., 575 U.S. 206,
208 (2015) [25 Fla. L. Weekly Fed. S155a] (inter-
nal quotation marks omitted). Thus, I concur in
the court’s opinion and judgment.

I write separately, however, because I fear that
the lead opinion’s explanation of the seminal
Supreme Court case of Young does not fully
capture the complexities of that opinion and the
gaps that it leaves in our understanding of how
trial courts should proceed in PDA cases once a
prima facie case is made.
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When applying the PDA to employers who
grant light-duty work to workers injured on the
job but not to those injured off the job, courts
confront a dilemma: both are similar to a pregnant
employee in their “inability to work.” 42 U.S.C. §
2000e. When there is direct evidence of discrimi-
nation, of course, this is not a difficulty—but
when a plaintiff relies on indirect evidence, the
issue can be nettlesome. Prior to 2015, this court
used a standard Title VII burden-shifting frame-
work to evaluate such claims and, as the fourth
element of the prima facie inquiry, required the
plaintiff had to show that “she suffered from a
differential application of work or disciplinary
rules.” Spivey, 196 F.3d at 1312. Like most other
circuits, we held that “[t]he correct comparison is
between [the plaintiff] and other employees who
suffer non-occupational disabilities, not between
Appellant and employees who are injured on the
job.” Id. at 1313. In cases such as this one, such a
rule was fatal to the plaintiff’s case.

As today’s opinion notes, p. 13, Young marked
a significant shift in PDA law. Young was a dis-
tinctive case, due to the large number of catego-
ries of workers whom UPS accommodated. Cf.
Lewis v. City of Union City, Ga., 918 F.3d 1213,
1228 n.14 (11th Cir. 2019) [28 Fla. L. Weekly
Fed. C145a] (en banc).1 Therefore, it is not alto-
gether clear the accommodation of which catego-
ries of employees triggered the Court’s conclu-
sion that “a genuine dispute existed as to whether
UPS gave more favorable treatment to at least
some employees ‘whose situation cannot reason-
ably be distinguished from Young’s.’ ” Supra, op.
16, quoting Young, 575 U.S. at 231. This is partic-
ularly troublesome because some of the compara-
tors enumerated in Young intuitively support an
inference of deliberate discrimination, while
others do not. On the one hand, UPS was willing
to accommodate some employees injured off the
job or even who had lost their licenses for driving
while intoxicated, but not pregnant workers. On
the other hand, there were employees who were
accommodated because some other law either
mandated or heavily incentivized their accommo-
dation: namely, those injured-on-the job (who
otherwise “would have been eligible for workers’
compensation benefits”) and those whose accom-
modation was “required by the ADA.” Young,
575 U.S. at 239 (Alito, J., concurring). As previ-
ously noted, pre-Young, we took account of the
fact this second category of accommodations
could not be construed as evidence of intentional
discrimination by requiring that the plaintiff show
that coworkers injured off the job had been treated
better than she was. See Spivey, 196 F.3d at 1312.

Nevertheless, there are three good reasons to
conclude, as the court does today, that Young
changed the prima facie test and that the compara-
tor requirement is now satisfied by the plaintiff’s
pointing toward coworkers who were accommo-
dated after being injured on the job. First, the
Supreme Court decision abrogated a Fourth
Circuit ruling that had required the plaintiff to
show that all coworkers injured off the job had
been treated differently than she was. See Young
v. United Parcel Serv., Inc., 707 F.3d 437, 447-48
(4th Cir. 2013), vacated and remanded, 575 U.S.

206 (2015) [25 Fla. L. Weekly Fed. S155a].
Second, the new framework in Young makes
explicit many of the policy considerations that
had underlain the choice-of-comparator discus-
sion in previous appellate court decisions, but
moves them to the legitimate-reason and pretext
inquiries. Compare Spivey, 196 F.3d at 1312-13
with Young, 575 U.S. at 229-30. At these later
stages of the Young analysis, we are now told to
consider the company’s reasons for treating
pregnant workers differently than those injured on
the job. We are not to do so at the prima facie
stage.

Finally, the en banc decision in Lewis is in-
structive. There, the court indicated that the prima
facie inquiry in PDA cases is to be treated differ-
ently than in other Title VII cases. See Lewis, 918
F.3d at 1228 n.14. In the mine run of Title VII
cases, the comparator analysis is an important way
of inferring discrimination (if like cases are
treated differently). See Lewis at 1222-23
(“Treating different cases differently is not dis-
criminatory, let alone intentionally so.”). In the
PDA context, by comparison, either available
comparator—coworkers injured on the job or
coworkers injured off the job—is going to be at
once “like” (because unable to work) or “unlike”
(because their inability to work came through
injuries or ailments that are not pregnancy). The
question is rather whether the company’s policy
choices reflect an intent to discriminate. And that
is better evaluated in the post-prima facie stages.

For that exact reason, however, an employer
can still make the argument that it has not discrim-
inated by treating a pregnant employee the same
as one injured off the job. Such an argument has
been moved as to its proper placement, not done
away with. Young eschews a “most-favored-
nation” reading of the PDA, under which if any
benefit were offered to some sub-class of workers,
it must be offered to pregnant workers. See
Young, 575 U.S. at 222; see also id. at 239-40
(Alito, J., concurring). “[T]he fundamental ques-
tion in Young, as here, was whether the em-
ployer’s actions gave rise to valid inference of
unlawful discrimination.” Lewis, 918 F.3d at
1228 n.14 (citing Young, 135 S.Ct. at 1354). It
remains an open question, both as a matter of law
and as to whether this is in fact what happened
here. Such questions are left to the district court to
decide in the legitimate-reasons and pretextual
inquiries of the Young test, not at the prima facie
stage.

With the nuances expressed above, I concur.
))))))))))))))))))

1As we noted in Lewis:
The plaintiff in Young, who had sought a waiver of
a lifting requirement during her pregnancy, met her
prima facie burden by pointing to seven separate
classes of non-pregnant employees whom her
employer had accommodated—three of those
classes enjoyed group-wide accommodations
pursuant to a collective bargaining agreement, and
four other classes of “[s]everal employees” had
been accommodated on an ad hoc, but seemingly
regular, basis. See id. at 1346-47. The sheer num-
bers were overwhelming. The plaintiff’s allegations
in Young showed that the employer had
“accommodate[d] most nonpregnant employees

with lifting limitations while categorically failing to
accommodate pregnant employees with lifting
limitations.” Id. at 1354. As the Court put the mat-
ter, rhetorically, “why, when the employer accom-
modated so many, could it not accommodate preg-
nant women as well?” Id. at 1355.

918 F.3d at 1228 n.14.

*        *        *

Torts—Cruise ships—Maritime law—Negli-
gence—Failure to maintain safe walkway—
Failure to warn—Passenger tripping over leg
of lounge chair while walking through narrow
pathway on cruise ship—District court erred
in granting summary judgment in favor of
cruise ship on claims of negligent failure to
maintain safe walkway and failure to warn of
dangerous condition by concluding that condi-
tion was open and obvious and that cruise ship
lacked actual and constructive notice of the
hazard—In concluding that condition was
open and obvious and that cruise ship lacked
notice, the court failed to draw all factual in-
ferences in favor of passenger—Duty to
warn—Viewing facts in light most favorable to
passenger, genuine dispute of material fact
exists as to whether the dangerous condition
associated with walkway was open and obvious
where record supports an inference that a
reasonable person in passenger’s circum-
stances would not have observed the chair leg
obstructing her path—Genuine dispute of fact
exists as to ship’s notice of the danger where
there is evidence that corrective measures were
taken to prevent people from tripping over
lounge chairs in the walkway—Even if alleg-
edly dangerous condition were open and obvi-
ous, that would only defeat the failure to warn
claim, and would not preclude the claim for
negligent failure to maintain a safe premises—
Genuine dispute of material fact precludes
summary judgment on negligent maintenance
claim where passenger presented sufficient 
evidence for a reasonable jury to conclude that
cruise ship negligently maintained an unsafe
walkway that fell below industry standards
ELAINE CARROLL, Plaintiff-Appellant, v. CARNIVAL
CORPORATION d/b/a CARNIVAL CRUISE LINES,
Defendant-Appellee. 11th Circuit. Case No. 17-13602. April
15, 2020. Appeal from the U.S. District Court for the Southern
District of Florida (No. 1:16-cv-20829-JEM).

(Before JORDAN, JILL PRYOR, and
WALKER,* Circuit Judges.)

(JORDAN, Circuit Judge.) Elaine Carroll tripped
over the leg of a lounge chair while she was
walking through a narrow pathway on a Carnival
cruise ship. She sued Carnival, alleging that it
negligently failed to maintain a safe walkway and
failed to warn her of that dangerous condition.
The district court granted summary judgment in
favor of Carnival on both claims, concluding that
the condition was open and obvious and that
Carnival lacked actual or constructive notice of
the hazard.

After review of the record and the parties’
briefs, and with the benefit of oral argument, we
reverse. In concluding that the condition was open
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and obvious and that Carnival lacked notice, the
district court failed to draw all factual inferences
in favor of Mrs. Carroll. In addition, even if the
allegedly dangerous condition were open and
obvious, that would only defeat the failure to warn
claim, and would not bar the claim for negligently
failing to maintain a safe walkway.

I
In March of 2015, Mrs. Carroll and her hus-

band Michael were passengers on board the
Carnival Pride. On the first full day of the cruise,
Mrs. and Mr. Carroll were walking to one of the
restaurants, David’s Steakhouse, on Deck 11 of
the ship. The outer glass wall of David’s Steak-
house is curved in the shape of a semi-circle.
Lounge chairs are set up in a semi-circular shape
along the curved glass wall of the restaurant.

To get to the restaurant, the Carrolls had to
walk on a curved walkway between the foot-end
of the row of lounge chairs (on their right side)
and the ship’s railing (on their left side). When
they initially approached the walkway, there were
approximately two to three feet between the chairs
and the railing, so they were able to walk side-by-
side. At some point after passing the first chair,
however, the distance between the chairs and the
railway narrowed, so Mrs. Carroll’s husband
walked in front of her and she followed behind
him. While Mrs. Carroll was walking behind her
husband, her right foot clipped the leg of one of
the lounge chairs, causing her to fall and suffer
injuries.

Mrs. Carroll sued Carnival for negligence. She
asserted, among other things, that Carnival negli-
gently maintained a dangerous condi-
tion—“lounge chairs that narrowed and protruded
onto a pedestrian walkway”—and negligently
failed to warn passengers of the danger associated
with that condition.

Carnival moved for summary judgment,
arguing that the lounge chairs did not constitute a
dangerous condition, and even if they did, it had
no duty to warn of the condition for two reasons.
First, the condition was open and obvious. Sec-
ond, Carnival lacked notice of the hazard. Mrs.
Carroll opposed the motion, responding that
although the lounge chair that she tripped on was
not hazardous in and of itself, the location of the
lounge chairs and the manner in which they were
arranged constituted a dangerous condition. She
also argued that the condition was not open and
obvious because, due to the layout of the lounge
chairs and the narrowness of the path, she was
forced walk behind her husband, obstructing her
view. And she asserted that she did not need to
prove that Carnival had notice of the hazard
because it created the unsafe condition.

Both parties presented evidence in support of
their positions, including the deposition testimony
of Mrs. and Mr. Carroll and several Carnival
employees. Mrs. Carroll also presented the affida-
vit of an expert, Randall Jaques, who opined that
the walkway was unsafe and fell below industry
standards.

The district court granted summary judgment
in favor of Carnival. In doing so, the district court
concluded that Carnival had no duty to warn Mrs.
Carroll of the allegedly dangerous condition

because it was open and obvious. The district
court stated that, because the condition was open
and obvious, it did not need to reach whether
Carnival had actual or constructive notice of the
risk-creating condition. It nevertheless also con-
cluded that Carnival lacked notice of the danger.

II
We review a district court’s grant of summary

judgment de novo. See Guevara v. NCL (Baha-
mas) Ltd., 920 F.3d 710, 720 (11th Cir. 2019) [27
Fla. L. Weekly Fed. C1811a]. “Generally speak-
ing, we will affirm if, after construing the evi-
dence in the light most favorable to the non-
moving party, we find that no genuine issue of
material fact exists and the moving party is enti-
tled to judgment as a matter of law.” Sorrels v.
NCL (Bahamas) Ltd., 796 F.3d 1275, 1286 (11th
Cir. 2015) [25 Fla. L. Weekly Fed. C1459b]
(citation and internal quotation marks omitted).

III
This action is governed by federal maritime

law because Mrs. Carroll’s injury occurred on a
ship sailing in navigable waters. See Guevara,
920 F.3d at 720. “In analyzing a maritime tort
case, we rely on general principles of negligence
law.” Chaparro v. Carnival Corp., 693 F.3d
1333, 1336 (11th Cir. 2012) [23 Fla. L. Weekly
Fed. C1508a] (quoting Daigle v. Point Landing,
Inc., 616 F.2d 825, 827 (5th Cir. 1980)). To
prevail on her maritime negligence claims, there-
fore, Mrs. Carroll had to prove that (1) Carnival
had a duty to protect her from a particular injury;
(2) Carnival breached that duty; (3) the breach
actually and proximately caused her injury; and
(4) she suffered actual harm. See Sorrels, 796 F.3d
at 1280.

With respect to the duty element, a cruise line
like Carnival owes its passengers “a ‘duty of
reasonable care’ under the circumstances.” Id. at
1279. This requires, as “a prerequisite to imposing
liability,” that Carnival “have had actual or con-
structive notice of the risk-creating condition[.]”
Keefe v. Bahama Cruise Line, Inc., 867 F.2d
1318, 1322 (11th Cir. 1989). Thus, Carnival’s
liability “hinges on whether it knew or should
have known” of the dangerous condition. Id.

We begin by analyzing Mrs. Carroll’s claim
that Carnival negligently failed to warn her of a
dangerous condition, and then evaluate her claim
that Carnival negligently failed to maintain a safe
walkway.

A

1
“An operator of a cruise ship has a duty to

warn only of known dangers that are not open and
obvious.” Guevara, 920 F.3d at 720 n.5. In evalu-
ating whether a danger is “open and obvious” we
are guided—as in general tort law—by the “rea-
sonable person” standard. Cf. Lamb by Shepard v.
Sears, Roebuck & Co., 1 F.3d 1184, 1189-90
(11th Cir. 1993) (explaining in the products
liability context that whether a danger is open and
obvious is determined “on the basis of an objec-
tive view of the product, and the subjective per-
ceptions of the . . . injured party are irrelevant”)
(citations omitted); McCarty v. Menard, Inc., 927

F.3d 468, 471 (7th Cir. 2019) (explaining in the
premises liability context that “[w]hether a haz-
ardous condition is open and obvious is an objec-
tive inquiry”). The question, therefore, is whether
a reasonable person would have observed the
chair leg and appreciated the risk of walking
through the narrow passageway under the circum-
stances.1

The district court concluded that Carnival had
no duty to warn Mrs. Carroll of the dangers asso-
ciated with the walkway because the “placement
of deck chairs on an open deck, on a clear and
sunny day, was an open and obvious condition.”
D.E. 84 at 10. In reaching this decision, the district
court relied on Mrs. Carroll’s deposition testi-
mony that she could have seen the chair leg had
she looked down. See id. at 9. The district court
also relied on Mrs. Carroll’s testimony “that she
did not walk behind her husband because the area
narrowed, as her husband explained, but rather,
because ‘you do that.’ ” See id. at 2.

But there was also evidence in the record—
which the district court did not acknowledge—
that Mrs. Carroll was forced to walk behind her
husband after passing the first lounge chair be-
cause the walkway narrowed. Mrs. Carroll testi-
fied that, as a result, her view was blocked by her
husband, who has a large profile, so she could not
see the foot of the lounge chair that she tripped on
nor around the curve of the walkway.

In our view, the district court erred by credit-
ing some statements by Mrs. Carroll—which
favored Carnival’s open and obvious argument—
over her other statements that she was forced to
follow behind her husband due the layout of the
chairs and the narrowness of the walkway. View-
ing the facts in the light most favorable to Mrs.
Carroll, as we must, the record supports an infer-
ence that a reasonable person in Mrs. Carroll’s
circumstances would not have observed the chair
leg obstructing her path. There is a genuine dis-
pute of material fact as to whether the danger
associated with the walkway was open and obvi-
ous.

2
After concluding that Carnival had no duty to

warn Mrs. Carroll because the allegedly danger-
ous condition was open and obvious, the district
court stated that it need not decide whether Carni-
val had actual or constructive notice of the condi-
tion. It nevertheless determined that Carnival
lacked such notice. In reaching this conclusion,
the district court again failed to view the evidence
in the light most favorable to Mrs. Carroll and
overlooked evidence in the record from which a
reasonable jury could find that Carnival had
notice.2

Evidence that a ship owner has taken correc-
tive action can establish notice of a dangerous or
defective condition. See Guevara, 920 F.3d at
720-22 (holding that a warning sign alerting
passengers to “watch [their] step” was sufficient
to create an issue of material fact on whether the
cruise ship had notice of the dangerous nature of
the step down); Sorrels, 796 F.3d at 1288 (hold-
ing that a ship employee’s testimony that the ship
would sometimes post a warning sign on the pool
deck after it rained was enough to create an issue
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of material fact on whether there was notice that
the deck could be slippery when wet). Here, there
is evidence reflecting that Carnival took correc-
tive measures to prevent people from tripping
over the lounge chairs in the walkway on Deck
11.

For example, Mrs. Carroll presented evidence,
including the testimony of one of Carnival’s
employees, that if the lounge chairs were arranged
in the “lay-flat position,” rather than upright, they
would protrude further into the walk-
way—making the walkway even narrower. As a
result, Carnival required them to be set up in the
upright position, and employees regularly pa-
trolled the area to fix the chairs. See D.E. 49 at ¶¶
12-13, 32-36.

Specifically, one of Carnival’s pool deck
supervisors, Viktor Symotiuk, testified that the
lounge chairs on Deck 11 were supposed to be
arranged in the upright position, and he was
instructed (and trained other employees that he
supervised) to make sure that the chairs were not
protruding into or blocking the walkway. See D.E.
49 at ¶ 12; D.E. 48-5 at 30, 36-38. Although he
testified that a lounge chair may be used in the
lay-flat position if it is occupied, he also stated
that “[y]ou never leave the chair unattended and
flat in that area.” D.E. 48-5 at 33. He further
acknowledged that “[i]f the lounge chair is set on
the passenger walkway, it would be an obstruc-
tion[ ], it’s a reason why a person can get injured.”
Id. at 64.

The district court relied on the deposition of
another pool deck supervisor, Denys Stavyts’ky,
who testified that the chairs could be set up in
either the upright or lay-flat position. See D.E. 84
at 12. But the conflict in the testimony of Mr.
Symotiuk and Mr. Stavyts’ky demonstrates that
there is a dispute of material fact, making sum-
mary judgment inappropriate.3

In addition to the testimony of Mr. Symotiuk,
there was also the testimony of a Carnival security
officer, Manolyn Saldo. She testified that part of
her duties included patrolling Deck 11 and mov-
ing any lounge chairs that were blocking the
walkway. See D.E. 44 at ¶¶ 39-41. The assistant
chief security officer, Siddhartha Kokate, likewise
testified that because passengers sometimes pull
out chairs and do not put them back in place, they
can create an “unsafe condition,” so it is part of
the staff’s duties to take corrective action and
remove that hazard. See D.E. 44-6 at 14; D.E. 44
¶¶ 45-47.

As in Guevara and Sorrels, a reasonable jury
could view this testimony as evidence that Carni-
val has taken corrective measures—i.e., adopting
a policy of keeping the chairs in-line and/or in the
upright position and instructing employees to
ensure that they are not blocking the walkway—
due to a known danger. This is enough to with-
stand summary judgment on the issue of Carni-
val’s notice.

In sum, there were disputes of fact on both the
obviousness of the condition and Carnival’s
notice of the danger. The district court therefore
erred in granting summary judgment on Mrs.
Carroll’s failure to warn claim.4

B
The district court appears to have concluded

that Carnival was entitled to summary judgment
on both Mrs. Carroll’s failure to warn and negli-
gent maintenance theories because of the open
and obvious nature of the condition. The district
court reasoned that it need not reach notice after
determining that the condition was open and
obvious, suggesting that its decision on the latter
was dispositive of the entire case. That initial
conclusion, however, should not have ended the
analysis for Mrs. Carroll’s negligent maintenance
claim. As Mrs. Carroll correctly argues, Carnival
may still be liable for maintaining a dangerous
condition even if the danger was obvious.

1
As noted earlier, this action is governed by

federal maritime law. See Guevara, 920 F.3d at
720. “Subject to direction from Congress, the
federal courts fashion federal maritime law.” Air
& Liquid Sys. Corp. v. DeVries, 139 S. Ct. 986,
992 (2019) [27 Fla. L. Weekly Fed. S715a]. In
doing so, we “may examine, among other sources,
judicial opinions, legislation, treatises, and schol-
arly writing.” Id. See also E. River S.S. Corp. v.
Transamerica, 476 U.S. 858, 864-65 (1986)
(“Drawn from state and federal sources, the
general maritime law is an amalgam of traditional
common-law rules, modifications of those rules,
and newly created rules.”) (footnote omitted);
Franza v. Royal Caribbean Cruises, Ltd., 722
F.3d 1225, 1231-32 (11th Cir. 2014) [25 Fla. L.
Weekly Fed. C591a] (discussing our “broad
discretion in admiralty and maritime” cases to
“develop th[e] law”).

The open and obvious nature of a dangerous
condition negates liability for failure to warn. See,
e.g., Guevara, 920 F.3d at 720 n.5 (noting that the
duty to warn only applies to “dangers that are not
open and obvious”); Benedict on Admiralty §
5.04 (7th ed. 2019) (stating that the duty of cruise
lines to give notice of defective conditions “ex-
tends only to those dangers which are not appar-
ent or obvious”); Thomas J. Schoenbaum, Admi-
ralty & Maritime Law § 5:11 (6th ed. 2018)
(“[T]here is a duty to warn passengers only of
dangers that are not apparent and obvious.”). We
have not squarely addressed, however, whether
the open and obvious nature of a dangerous
condition also bars liability for a maritime negli-
gent maintenance claim. Because Congress has
not spoken on this issue, “[w]e start with basic
tort-law principles” to determine whether such a
distinction exists (or should exist) in maritime
law. Air & Liquid Sys. Corp., 139 S. Ct. at 993.

The Third Restatement of Torts imposes a
duty of reasonable care on possessors of land—
even if a danger is open and obvious—if the
possessor should anticipate harm. See Restate-
ment (Third) of Torts § 51 cmt. k (2012). It notes
that such a duty is consistent with § 343A(1) of
the Second Restatement of Torts, which requires
land possessors to take reasonable precautions for
known or obvious dangers when the possessor
“should anticipate the harm despite such knowl-
edge or obviousness.” Restatement (Second) of
Torts § 343A(1) (1965). As relevant here, the
Second Restatement of Torts illustrates this
principle with the following example:

Through the negligence of A Grocery Store a

fallen rainspout is permitted to lie across a
footpath alongside the store, which is used by
customers as an exit. B, a customer, leaves the
store with her arms full of bundles which
obstruct her vision, and does not see the spout.
She trips over it, and is injured. If it is found
that A should reasonably have anticipated this,
A is subject to liability to B.

Restatement (Second) of Torts § 343A cmt. f,
illus. 4.

The Third Restatement of Torts distinguishes
between failure to warn claims and negligent
maintenance claims, explaining that the open and
obvious nature of a risk negates the duty to warn
because “[t]he primary purpose of a warning is to
give notice of the existence of the risk. . . . Risks
that are known, open, or obvious already provide
notice to those who might be exposed to the risk,
making a warning superfluous.” Restatement
(Third) of Torts § 51 cmt. k. By contrast, the open
and obvious nature of a risk does not render the
duty to exercise reasonable care superfluous:

Known or obvious dangers pose less of a risk
than comparable latent dangers because those
exposed can take precautions to protect them-
selves. Nevertheless, despite the opportunity
of entrants to avoid an open and obvious risk,
in some circumstances, a residual risk will
remain. Land possessors have a duty of rea-
sonable care with regard to those residual
risks. Thus, the fact that a dangerous condition
is open and obvious bears on the assessment of
whether reasonable care was employed, but it
does not pretermit the land possessor’s liabil-
ity.

Id. (emphasis added).
Thus, the Third Restatement of Torts treats the

open and obvious nature of a dangerous condition
as a factor to be considered in a comparative fault
analysis—not as a bar to liability for negligently
maintaining premises. See id. (“An entrant who
encounters an obviously dangerous condition and
who fails to exercise reasonable self-protective
care is contributorily negligent. Because of com-
parative fault, however, the issue of the defen-
dant’s duty and breach must be kept distinct from
the question of the plaintiff’s negligence.”). As
the Third Restatement of Torts notes, a contrary
rule that would preclude liability because a risk is
open and obvious would “sit[ ] more comfort-
ably—if not entirely congruently—with the older
rule of contributory negligence as a bar to recov-
ery.” Id.

We think the approach of the Third Restate-
ment of Torts is consistent with maritime tort
principles, and we adopt it. For starters, it aligns
with the Supreme Court’s adoption of compara-
tive negligence in maritime cases. See Kermarec
v. Compagnie Generale Transatlantique, 358
U.S. 625, 628-29 (1959) (holding that because
maritime law governed the plaintiff’s negligence
claim, the district court erred “in instructing the
jury that contributory negligence . . . would oper-
ate as a complete bar to recovery,” and that “[t]he
jury should have been told instead that [the plain-
tiff’s] contributory negligence was to be consid-
ered only in mitigation of damages”); Smith &
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Kelly Co. v. S/S Concordia TADJ, 718 F.2d 1022,
1029-30 (11th Cir. 1983) (applying comparative
fault principles in a maritime case).

The approach of the Third Restatement of
Torts is also dictated by the former Fifth Circuit’s
opinion in Arthur v. Flota Mercante Gran Centro
Americana S.A., 487 F.2d 561 (5th Cir. 1973). In
Arthur, the plaintiff set out to board the defen-
dant’s vessel to inspect the loading of grain. See
id. at 562. To board the ship, he had to cross a
brow gangway and step down a bulwark ladder.
See id. As he stepped down on the ladder, he
slipped and fell, causing injury. See id. The case
proceeded to trial solely on the plaintiff’s negli-
gence claim against the shipowner. See id. After a
jury verdict in the plaintiff’s favor, the defendant
appealed, arguing in pertinent part that “it owed
no duty to protect the plaintiff from the risk of
harm created by the dangerous condition of the
vessel because [the] plaintiff, as an experienced
seaman [an inspector], knew or should have
known of the dangerous condition.” Id. at 563.
The Arthur panel rejected this argument, explain-
ing that “[t]he trial court properly considered this
contention as relating to plaintiff’s negligence in
boarding the vessel in the condition in which it
existed. Comparative negligence is the rule to be
followed; the negligence of the plaintiff, regard-
less of how gross, does not preclude recovery, but
only mitigates damages.” Id. Though Arthur is not
often cited for this principle, it constitutes binding
precedent and demonstrates that the open and
obvious nature of a dangerous condition does not
bar a claim against a shipowner for negligent
failure to maintain safe premises.5

Accordingly, even if the risk was open and
obvious, that does not preclude Mrs. Carroll’s
negligent maintenance claim. See Lewis v.
Langenfelder & Son, No. 2:01cv804 &
2:02cv622, 2004 WL 2996780, at *6 (E.D. Va.
Aug. 17, 2004) (“If the nature of the gap between
the vessel and the shore was a dangerous condi-
tion, it was created by the defendant through its
employees, and the defendant had a duty to cor-
rect this condition, regardless of whether it was
open and obvious. The decedent’s decision to
proceed despite this condition may have been
contributorily negligent, but this conclusion is not
a per se bar to recovery under the law of admi-
ralty.”).

2
Mrs. Carroll presented evidence creating a

genuine dispute of material fact as to whether
Carnival negligently maintained an unsafe walk-
way. This included an affidavit from her expert,
Mr. Jaques, who opined that the width of the
walkway would have been below industry stan-
dards if the chairs were in the lay flat position.
This testimony is relevant in determining whether
Carnival’s conduct fell below the standard of care.
See, e.g., Sorrels, 796 F.3d at 1282 (“[E]vidence
of custom within a particular industry, group, or
     

organization is admissible as bearing on the
standard of care in determining negligence . . .
Compliance or noncompliance with such custom,
though not conclusive on the issue of negligence,
is one of the factors the trier of fact may consider
in applying the standard of care.”) (citation and
internal quotation marks omitted).

According to Mr. Jaques, the maximum
amount of room possible in the walkway was 35-
36 inches if the lounge chairs were in the upright
position and pushed up against the glass wall of
David’s Steakhouse. If the lounge chairs were in
the lay-flat position, however, the width of the
walkway would be 28 ½ inches if the chairs were
only two inches from the glass, and between 23
and 25 inches if the chairs were approximately six
inches from the glass. If some of the chairs were in
the lay flat position or pulled out a few inches, Mr.
Jaques opined that the walkway would violate
industry standards, including but not limited to
the ADA standards, which require “a clear width
of not less than 36 inches[.]” D.E. 49 at 37.

The record further reflects that there are dis-
putes of material fact regarding whether the chairs
were in the upright or lay-flat position at the time
of the accident, and whether the chairs were in line
or out of position. For example, both Mrs. and Mr.
Carroll testified in their depositions that at least
some of the deck chairs were in the lay flat posi-
tion. Mrs. Carroll also testified, however, that at
the time of the accident the chairs “weren’t
messed up.” D.E. 48-1 at 41. In contrast, Mr.
Carroll testified that the chairs were not “orderly,”
explaining that three or four of the chairs were
“out of position” and “were pulled back from the
glass several feet[.]” D.E. 48-3 at 25. He ex-
plained that the chairs “were in the walkway,”
which he described as being “more like an obsta-
cle course,” and estimated that the width of the
walkway was about 20 inches. See id. at 25, 29.

A reasonable jury could find that at least some
chairs were in the lay-flat position and out of
order, and thus conclude—in conjunction with
Mr. Jaques’ testimony—that Carnival negligently
maintained an unsafe walkway that fell below
industry standards. The district court therefore
erred in granting summary judgment on Mrs.
Carroll’s negligent maintenance claim.

IV
We reverse the district court’s grant of sum-

mary judgment in favor of Carnival and remand
for further proceedings consistent with this opin-
ion.

REVERSED AND REMANDED.
))))))))))))))))))

*The Honorable John M. Walker, Jr., United States
Circuit Judge for the Second Circuit, sitting by designa-
tion.

1We have repeatedly acknowledged and applied this
reasonable person standard in unpublished maritime
decisions. See, e.g., Frasca v. NCL (Bahamas), Ltd., 654
F. App’x 949, 952 (11th Cir. 2016) (explaining that an
operator of a cruise ship has no duty to warn of dangers 

that are open and obvious and that whether a danger is
open and obvious is based on a “reasonable person”
standard); Horne v. Carnival Corp., 741 F. App’x 607,
609 (11th Cir. 2018) (“A cruise line does not need to
warn passengers or make special arrangements for
open-and-obvious risks. . . . In determining whether a
risk is open and obvious, we focus on ‘what an objec-
tively reasonable person would observe and do[ ] not
take into account the plaintiff’s subjective percep-
tions.”) (internal quotation marks and citations omit-
ted); Krug v. Celebrity Cruises, Inc., 745 F. App’x 863,
866 (11th Cir. 2018) (“Under federal admiralty law, a
cruise ship has no duty to warn of known dangers that
are open and obvious. . . . We evaluate whether a danger
would be open and obvious from an objectively reason-
able person’s point of view and do not focus on the
plaintiff’s subjective perspective.”).

2Mrs. Carroll contends that evidence of notice
should not be required if the owner of the cruise ship
created the dangerous condition. She urges us to modify
or reject our decision in Everett v. Carnival Cruise
Lines, 912 F.2d 1355, 1358-59 (11th Cir. 1990), which
held that the district court’s jury instructions were
erroneous because they did not require the plaintiff to
prove notice if she established that the cruise line
created the dangerous condition. As a panel, we are
bound by Everett even if we had misgivings about it.
See Smith v. GTE Corp., 236 F.3d 1292, 1300 n.8 (11th
Cir. 2001) (“Under the well-established prior panel
precedent rule of this Circuit, the holding of the first
panel to address an issue is the law of this Circuit,
thereby binding all subsequent panels unless and until
the first panel’s holding is overruled by the Court sitting
en banc or by the Supreme Court.”). In any event, we
need not address Everett because, as explained in the
text, Mrs. Carroll presented sufficient evidence to create
a genuine dispute of material fact on notice.

3We note that Mr. Stavyts’ky also testified that hotel
stewards were required to inspect that the chairs were
arranged properly every 15-20 minutes. See D.E. 44-3
at 45-46.

4Mrs. Carroll also asserts that Carnival had notice of
the dangerous condition because there were 12 separate
instances where passengers tripped and fell over lounge
chairs aboard ships in the same class as the Carnival
Pride. The parties dispute whether these prior incidents
were sufficiently similar to Mrs. Carroll’s accident to
put Carnival on notice of the risks associated with the
walkway on Deck 11 of the Carnival Pride. We do not
reach this issue because, as discussed above, there is
other evidence in the record establishing that there is a
genuine dispute of material fact as to whether Carnival
had notice of the dangerous condition.

5It is unclear from Arthur whether the plaintiff was
covered by the Longshore and Harbor Workers’ Com-
pensation Act, 33 U.S.C. § 901 et seq. But even if the
plaintiff would have been covered by the LHWCA,
Arthur is still controlling because the plaintiff’s claims
arose prior to the enactment of the 1972 Amendments to
the LHWCA, which added § 905(b), a statutory negli-
gence action against the ship. See Scindia Steam Nav.
Co., Ltd. v. De Los Santos, 451 U.S. 156, 165 (1981).
Prior to 1972, a longshoreman injured in the course of
his employment could receive compensation from the
shipowner if he could prove that his injury was caused
by the shipowner’s negligence or the ship’s
unseaworthiness. See id. at 164; Clark v. Bothelho
Shipping Corp., 784 F.2d 1563, 1564-65 (11th Cir.
1986). Arthur was decided on negligence grounds and
involved—as here—the duty a shipowner owes to an
invitee.

*        *        *
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Civil rights—Search and seizure—Arrests—
Detention—District court erred in granting
summary judgment in favor of sheriff on
detention claim alleging plaintiff, who was
arrested on suspicion of driving under the
influence of alcohol, was unlawfully detained
pursuant to sheriff’s mandatory eight-hour
hold policy in violation of Fourth Amendment
because policy requires continued detention
even where there is no probable cause for such
detention—Plaintiff presented sufficient evi-
dence that she was unconstitutionally detained
as result of sheriff’s hold policy to survive
summary judgment—Viewing evidence in
light most favorable to plaintiff, detention
claim against sheriff must be decided by a jury
where plaintiff was kept in custody pursuant to
sheriff’s mandatory hold policy after her two
breathalyzer test results registered blood-
alcohol readings of 0.000 and after she posted
bond, and a reasonable jury could find that
plaintiff’s continued detention pursuant to
hold policy violated Fourth Amendment—
Where, as here, officers seek and obtain infor-
mation which shows beyond reasonable doubt
that arrestee is not intoxicated - in other words,
that police have no probable cause to detain
arrestee - Fourth Amendment requires that
arrestee be released—District court erred in
ruling that hold policy, which mandates an
eight-hour detention of persons charged with
DUI, is consistent with Florida Statute which
allows the option of holding a person for eight
hours after a DUI arrest—Contrary to sher-
iff’s argument that he cannot be liable under
Monell because the jury found in favor of
deputy on the individual Fourth Amendment
detention claim, the jury verdict in favor of the
deputy on Section 1983 claim does not pre-
clude finding of municipal liability for plain-
tiff’s continued detention pursuant to sheriff’s
mandatory eight-hour hold policy
SEANA BARNETT, Plaintiff-Appellant, v. SARA MACAR-
THUR, et al., Defendants-Appellees. 11th Circuit. Case No.
18-12238. April 15, 2020. Appeal from the U.S. District Court
for the Middle District of Florida (No. 6:15-cv-00469-GKS-
DCI).

(Before JORDAN, GRANT, and DUBINA,
Circuit Judges.)

(JORDAN, Circuit Judge.) In the early morning
hours of March 15, 2014, Seminole County
Deputy Sara MacArthur arrested Seana Barnett
on suspicion of driving under the influence of
alcohol and transported her to the Seminole
County Jail. At the Jail, Ms. Barnett twice took a
breathalyzer test, and both times the results were
a blood alcohol level of 0.000. Though the tests
established that Ms. Barnett was not intoxicated
by alcohol and there was no evidence that she was
impaired by any other drug or substance, she was
detained for eight hours—even after she posted
bond—pursuant to the DUI eight-hour “hold
policy” of the Seminole County Sheriff’s Office.
Two months later, the state entered a nolle
prosequi on the DUI charge against Ms. Barnett.

Ms. Barnett sued Deputy MacArthur and the

Sheriff of Seminole County under 42 U.S.C. §
1983, alleging that they violated her Fourth
Amendment rights by falsely arresting her and by
unlawfully detaining her. She also asserted state-
law claims for false imprisonment and malicious
prosecution. Deputy MacArthur and the Sheriff
moved for summary judgment on all claims. The
district court denied qualified immunity to Dep-
uty MacArthur, and we affirmed that ruling on
interlocutory appeal. See Barnett v. MacArthur,
715 F. App’x 894 (11th Cir. 2017).

The district court ultimately granted summary
judgment in part against Ms. Barnett but allowed
the § 1983 unlawful arrest and detention claim
against Deputy MacArthur and the state-law false
imprisonment claim against the Sheriff to proceed
to trial. As relevant here, the district court ruled
that the Sheriff—as a representative of the
County—could not be liable under § 1983 pursu-
ant to Monell v. Department of Social Services,
436 U.S. 658 (1978), because his “hold policy”
was permitted by Florida law. The jury ultimately
returned a verdict in favor of the defendants on the
two claims that survived summary judgment.

Ms. Barnett appeals the district court’s grant of
summary judgment on some of her claims and the
denial of her motion for a new trial following the
jury’s verdict on the remaining two claims. We
reverse the entry of summary judgment in favor of
the Sheriff on the Monell claim related to Ms.
Barnett’s detention, but summarily affirm in all
other respects.1

I
We begin by setting out the evidence pre-

sented at summary judgment on the detention
claim against the Sheriff under Monell.

A
On March 15, 2014, at around 6:00 p.m., Ms.

Barnett went out to dinner with her friend Alicia
Norwood in downtown Orlando. After dinner,
they walked around the area. At the end of the
evening, Ms. Barnett drove Ms. Norwood home,
from downtown Orlando back to Seminole
County, in Ms. Norwood’s car.

On the drive home, at around 3:25 a.m., Ms.
Barnett stopped for about 8 to 10 seconds at a
green light. She stopped to assess which way to
turn because it was dark, she was unfamiliar with
the area, and Ms. Norwood was providing confus-
ing directions, initially telling her to make a left
and then changing her mind about which way to
go to take a shortcut home. There were no other
cars nearby.

After seeing the vehicle stop at a green light,
Deputy MacArthur activated her in-car video and
followed Ms. Barnett for a short distance before
initiating a traffic stop. According to Deputy
MacArthur, she observed Ms. Barnett driving
about 10 miles under the speed limit (35 miles per
hour in a 45-miles-per-hour zone), drifting from
left to right within her lane, and varying her speed
between 35 and 40 miles per hour. Ms. Barnett
disputes that she was driving erratically. She
contends that the video shows no perceptible
drifting in her lane and does not show her varying
her speed, other than when she slowed down to
turn left. For purposes of our discussion, we

accept Ms. Barnett’s version of events.
When Deputy MacArthur approached the car

and spoke to Ms. Barnett, she asked for her
driver’s license, registration, and proof of insur-
ance. Ms. Barnett provided her driver’s license,
but according to Deputy MacArthur, she needed
to be reminded again to provide her registration
and proof of insurance. She attempted to open the
glove compartment to retrieve the documents, but
“fumbled” with the button and was unable to open
it. The parties dispute whether Ms. Barnett’s eyes
were “glassy” and “bloodshot,” so we assume
they were not.

Before it became clear to Ms. Barnett that she
was being investigated for driving under the
influence, Deputy MacArthur asked her if she had
any medical issues. She said no, thinking that she
was being asked if she had any medical condi-
tions—such as a seizure disorder—that would
prevent her from driving safely.

Deputy MacArthur then asked Ms. Barnett if
she had been drinking, and she responded that she
had a glass of wine with dinner at around 6:00
p.m. that evening. After that, Deputy MacArthur
asked if she was willing to participate in field
sobriety exercises. Ms. Barnett agreed, but she did
not know what the exercises would entail. Deputy
MacArthur proceeded to conduct horizontal and
vertical gaze nystagmus evaluations, a walk and
turn exercise, a one-leg stand, a finger-to-nose
test, and a number-counting exercise. Upon
realizing what the tests involved, Ms. Barnett
repeatedly told Deputy MacArthur that her perfor-
mance could be affected by injuries she sustained
in an automobile accident in October 2013, in-
cluding muscle tears in her leg for which she was
going to physical therapy.2

This was Deputy MacArthur’s first or second
time making a DUI arrest, and the parties dispute
whether she explained, administered, and inter-
preted the results of the field sobriety tests prop-
erly. The parties also dispute how well Ms.
Barnett performed on the field sobriety tests,
some of which occurred outside the view of
Deputy MacArthur’s dashboard video camera.
Deputy MacArthur claims that she witnessed
multiple indicators of impairment, while Ms.
Barnett denies there were any such indicators.
Again, we accept Ms. Barnett’s factual assertions.

Deputy MacArthur arrested Ms. Barnett for
driving under the influence. On the way to the
Seminole County Jail, Deputy MacArthur told
Ms. Barnett that she thought she was impaired
because of alcohol.

At her deposition, Deputy MacArthur testified
that there was no indication that Ms. Barnett had
been using drugs. Specifically, she did not ob-
serve any evidence of drugs in Ms. Barnett’s
vehicle, find any drugs in her purse, or smell
marijuana in her car. Ms. Barnett, moreover, did
not slur or speak in a manner that suggested she
was impaired. Indeed, Deputy MacArthur testi-
fied that she did not have probable cause to be-
lieve that Ms. Barnett was under the influence of
drugs. See D.E. 64 at 104 (“Q. Well, you didn’t
have any probable cause to believe she was under
any drugs or any kind of prescription medicine or
anything when you arrested her, correct? . . . A.
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Correct.”). In the arrest and offense reports,
Deputy MacArthur indicated that the arrest was
alcohol-related and that any drug use was un-
known: “Alcohol Related: Y”; “Drug Related:
U.” See D.E. 35-4 at 2; D.E. 64-14 at 1.

B
When Ms. Barnett arrived at the Jail, Keith

Betham, the breath test operator, observed her for
20 minutes and then conducted breathalyzer
testing. Ms. Barnett provided two breath samples,
both of which registered 0.000 for alcohol. Mr.
Betham testified at his deposition that after ob-
serving Ms. Barnett, he did not see any signs that
she was impaired by drugs. He nevertheless
obtained a urine sample from Ms. Barnett at
Deputy MacArthur’s request. The urine test
results, which came back around four weeks later,
confirmed that Ms. Barnett did not have any drugs
in her system.

Even though the breathalyzer tests established
that Ms. Barnett was not intoxicated, she was
required to remain at the jail for eight hours from
the time of her arrest pursuant to the “hold policy”
of the Seminole County Sheriff’s Office. Mr.
Betham testified that under this policy, even if a
DUI arrestee’s breathalyzer test results are 0.000,
and even if there is no indication that the arrestee
is under the influence of drugs, she still must wait
eight hours from the time of the arrest to be
released—even if she posts bond.

Shane Love, the Captain of Operations at the
Jail, confirmed at his deposition that it is the
policy of the Seminole County Sheriff’s Office to
detain DUI arrestees for at least eight hours, even
if their breathalyzer test results are 0.000. Deputy
MacArthur similarly testified that once she ar-
rested Ms. Barnett, she was going to have to stay
in jail for eight hours pursuant to this policy.

In accordance with the hold policy, Ms.
Barnett’s jail arrest card stated that she was ar-
rested at 4:10 a.m. and noted that she “can go at
12:10”—eight hours later. D.E. 64-17. Ms.
Barnett ultimately was released a little over eight
hours from the time of her arrest, at 1:13 p.m.,
despite having posted bond at 10:58 a.m.

II
Ms. Barnett challenges the district court’s

grant of summary judgment in favor of the Sheriff
on her § 1983 detention claim under Monell. She
argues that she was unlawfully detained pursuant
to the Sheriff’s hold policy, which violates the
Fourth Amendment because it requires continued
detention even where, as here, there is no probable
cause for such detention. Exercising plenary
review, see, e.g., Ft. Lauderdale Food Not Bombs
v. City of Ft. Lauderdale, 901 F.3d 1235, 1239
(11th Cir. 2018) [27 Fla. L. Weekly Fed.
C1229a], and viewing the evidence in the light
most favorable to Ms. Barnett, see, e.g., Scott v.
Harris, 550 U.S. 372, 378 (2007) [20 Fla. L.
Weekly Fed. S225a], we agree with her that the
district court should not have entered summary
judgment in favor of the Sheriff on her detention
claim.3

A
The detention claim against the Sheriff in his

official capacity is in effect a claim against Semi-

nole County. See Monell, 436 U.S. at 690 n.55
(explaining that “official capacity suits generally
represent only another way of pleading an action
against an entity of which an officer is an agent”).
A municipality can be sued directly under § 1983
when one of its customs, practices, or policies
causes a constitutional injury. See id. at 690. The
plaintiff must demonstrate, however, that the
municipality was the “moving force” behind the
injury. See Bd. of Cty. Comm’rs of Bryan Cty.,
Okla. v. Brown, 520 U.S. 397, 404 (1997). As we
explain, Ms. Barnett presented sufficient evidence
that she was unconstitutionally detained as a result
of the Sheriff’s hold policy to survive summary
judgment.

The Fourth Amendment, in relevant part,
protects “[t]he right of the people to be secure in
their persons . . . against unreasonable searches
and seizures.” U.S. Const. amend. IV. One of the
Amendment’s protections is the right to be free
from arrest without probable cause. See
Kingsland v. City of Miami, 382 F.3d 1220, 1232
(11th Cir. 2004) [17 Fla. L. Weekly Fed. C1021a]
(“Plainly, an arrest without probable cause vio-
lates the right to be free from an unreasonable
search under the Fourth Amendment.”) (citation
and internal quotation marks omitted).

Probable cause exists when “an arrest is objec-
tively reasonable based on the totality of the
circumstances.” Id. “This standard is met when
the facts and circumstances within the officer’s
knowledge, of which he or she has reasonably
trustworthy information, would cause a prudent
person to believe, under the circumstances shown,
that the suspect has committed, is committing, or
is about to commit an offense.” Id. (citation and
internal quotation marks omitted). Stated differ-
ently, probable cause to arrest “requires only a
probability or substantial chance of criminal
activity, not an actual showing of such activity.”
D.C. v. Wesby, 138 S. Ct. 577, 586 (2018) [27 Fla.
L. Weekly Fed. S37a] (citation and internal
quotation marks omitted). An officer’s “on-the-
scene assessment of probable cause provides legal
justification for arresting a person suspected of
crime, and for a brief period of detention to take
the administrative steps incident to arrest.”
Gerstein v. Pugh, 420 U.S. 103, 113-14 (1975).
As we have noted, we assume for summary judg-
ment purposes that Deputy MacArthur had proba-
ble cause to arrest Ms. Barnett.

But probable cause to make a warrantless
arrest is not the end of the matter, for “[d]etention
[in jail] . . . is a type of seizure of the person to
which Fourth Amendment protections attach.”
Alcocer v. Mills, 906 F.3d 944, 953 (11th Cir.
2018) [27 Fla. L. Weekly Fed. C1453a]. Just as
“probable cause may cease to exist after a warrant
is issued,” United States v. Grubbs, 547 U.S. 90,
95 n.2 (2006) [19 Fla. L. Weekly Fed. S135a], it
may also dissipate after an officer makes a
warrantless arrest. See, e.g., BeVier v. Hucal, 806
F.2d 123, 128 (7th Cir. 1986) (“The continuation
of even a lawful arrest violates the Fourth Amend-
ment when the police discover additional facts
dissipating their earlier probable cause.”);
McConney v. City of Houston, 863 F.2d 1180,
1185 (5th Cir. 1989) (“[O]nce a responsible

officer actually does ascertain beyond a reason-
able doubt that one who has been so arrested is not
intoxicated, the arrestee should be released.”);
Nicholson v. City of Los Angeles, 935 F.3d 685,
691 (9th Cir. 2019) (“It is well-established that a
person may not be arrested, or must be released
from arrest, if previously established probable
cause has dissipated.”) (citation and internal
quotation marks omitted); 3 Wayne R. LaFave,
Search and Seizure: A Treatise on the Fourth
Amendment § 5.3(d) (5th ed. 2012) (“Even if a
particular arrest was lawfully made upon probable
cause to believe that the person arrested had
committed an offense, additional information
coming to the attention of the police after the
arrest may establish an absence of probable cause,
in which case the arrested person is entitled to be
released.”). Cf. Thompson v. Olson, 798 F.2d 552,
556 (1st Cir. 1986) (addressing false imprison-
ment claim under Maine law: “following a legal
warrantless arrest based on probable cause, an
affirmative duty to release arises only if the arrest-
ing officer ascertains beyond a reasonable doubt
that the suspicion (probable cause) which forms
the basis for the privilege to arrest is unfounded”).

B
It is undisputed that the Sheriff’s hold policy

mandates an eight-hour detention of a person like
Ms. Barnett who is charged with a DUI—even if
her breathalyzer test results show that her blood
alcohol content is .000 and even if she posts bond.
The summary judgment evidence in the district
court (including the testimony of Mr. Betham and
Captain Love) makes that clear, and the Sheriff
concedes the point in his brief. See Answer Br. at
20-28.

In granting summary judgment in favor of the
Sheriff, the district court reasoned that the hold
policy is consistent with Florida Statute §
316.193(9), which allows the option of holding a
person for eight hours after a DUI arrest. See D.E.
111 at 18. This constituted error for two independ-
ent reasons. First, unlike the hold policy, §
316.193(9) does not mandate the blanket eight-
hour detention of all DUI arrestees. Second, even
if it did, the statute could be unconstitutional as
applied to Ms. Barnett through the Sheriff’s hold
policy.

The language of § 316.193(9) is as follows:
A person who is arrested for a violation of this
section may not be released from custody:

(a) Until the person is no longer under the
influence of alcoholic beverages, any chemi-
cal substance set forth in s. 877.111, or any
substance controlled under chapter 893 and
affected to the extent that his or her normal
faculties are impaired;

(b) Until the person’s blood-alcohol level
or breath-alcohol level is less than 0.05; or

(c) Until 8 hours have elapsed from the
time the person was arrested.

(emphasis added). Subsections (a), (b), and (c) are
separated by an “or,” and that word is “almost
always disjunctive[.]” United States v. Woods,
571 U.S. 31, 45 (2019) [24 Fla. L. Weekly Fed.
S479b]. So, as we explained in Deputy MacAr-
thur’s interlocutory appeal, “[§] 316.193 simply
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requires one of three conditions to be met to
ensure sobriety prior to releasing a DUI arrestee,
one of which is an eight hours lapse from the time
of arrest and one of which is a blood-alcohol level
below 0.05.” Barnett, 715 F. App’x at 908. Unlike
the Sheriff’s hold policy, pursuant to which
officers are required to detain DUI arrestees for
eight hours, § 316.193 gives officers discretion in
determining when to release a DUI arrestee and
allows for three release options (only one of
which is an eight-hour hold). See id. “When an
officer exercises this discretion under Florida law,
the Constitution requires her to exercise her
discretion in a way that does not violate a person’s
Fourth Amendment rights.” Id.

But even if the Sheriff’s hold policy were
consistent with (or mandated by) § 316.193, the
existence of a state statute does not answer the
federal constitutional question. It has long been
understood that a state law must conform to the
Constitution, and if it does not do so it must yield.
See, e.g., M’Culloch v. Maryland, 17 U.S. 316,
361 (1819) (explaining that, due to the Supremacy
Clause, “the states are prohibited from passing
any acts which shall be repugnant to a law of the
United States”). The same goes for a municipal
ordinance or policy. See, e.g., Cty. of Riverside v.
McLaughlin, 500 U.S. 44, 58-59 (1991) (holding
that a county policy which provided for probable
cause determinations within two days of a
warrantless arrest, exclusive of weekends and
holidays, was inconsistent with the Fourth
Amendment). So, the fact that § 316.193 permits
holding a DUI arrestee for up to eight hours does
not immunize the Sheriff’s hold policy, as applied
to Ms. Barnett, from constitutional scrutiny. See
Cooper v. Dillon, 403 F.3d 1208, 1222-23 (11th
Cir. 2005) [18 Fla. L. Weekly Fed. C355a] (hold-
ing that a city could be liable for enforcing an
unconstitutional policy, even though the policy
was consistent with a Florida statute, because the
statute itself was unconstitutional). See also
Christensen v. Park City Mun. Corp., 554 F.3d
1271, 1278-80 (10th Cir. 2009) (holding that a
municipality can be held liable under Monell if its
ordinance is applied unconstitutionally); Amnesty
America v. Town of West Hartford, 361 F.3d 113,
125-26 (2d Cir. 2004) (same).4

On this record, Ms. Barnett’s detention claim
against the Sheriff must be decided by a jury.
Viewing the evidence in the light most favorable
to her, Ms. Barnett was kept in custody pursuant
to (and because of) the Sheriff’s mandatory eight-
hour hold policy after her two breathalyzer test
results registered blood-alcohol readings of 0.000
and after she posted bond. The only remaining
question then, is whether a reasonable jury could
find that the hold policy, as applied to Ms.
Barnett, violated her Fourth Amendment rights.
On this issue, we are persuaded by the Fifth Cir-
cuit’s opinion in McConney.

In McConney, the plaintiff claimed that after
being arrested for public intoxication, he was
unlawfully detained pursuant to a city policy
requiring anyone who was arrested on such a
charge to be held for four hours, even after the
officers learned that he was not intoxicated. See
863 F.2d at 1185. The Fifth Circuit affirmed the

district court’s entry of judgment against the city
in accordance with the jury’s verdict. See id. at
1188. It explained that “a person may constitu-
tionally be detained for at least four or five hours
following a lawful warrantless arrest for public
intoxication without the responsible officers
having any affirmative duty during that time to
inquire as to whether the person is intoxicated,
even if requested to do so.” Id. at 1185. But, the
Fifth Circuit cautioned, “once a responsible
officer actually does ascertain beyond a reason-
able doubt that one who has been so arrested is in
fact not intoxicated, the arrestee should be re-
leased.” Id. The Fifth Circuit based its decision in
part on a First Circuit state-law false imprison-
ment case involving suspected intoxication,
which had adopted this same standard from the
Restatement (Second) of Torts § 134, comment f.
See id. (citing Thompson, 798 F.2d at 556).

We agree with the Fifth Circuit. Following a
warrantless DUI arrest based on probable cause,
officers do not have an affirmative Fourth
Amendment duty to investigate or continually
reassess whether the arrestee is or remains intoxi-
cated while in custody. But where, as here, the
officers seek and obtain information which shows
beyond a reasonable doubt that the arrestee is not
intoxicated—in other words, that probable cause
to detain no longer exists—the Fourth Amend-
ment requires that the arrestee be released. Here,
as in McConney, a reasonable jury viewing the
evidence in the light most favorable to Ms.
Barnett could find that her continued detention
pursuant to the Sheriff’s eight-hour hold policy
violated the Fourth Amendment.5

First, a jury could find that the officers at the
Seminole County Jail obtained information
showing beyond a reasonable doubt that there was
no longer probable cause to continue holding Ms.
Barnett. Her two breathalyzer test results resulted
in blood-alcohol readings of 0.000, which indi-
cated that she had no alcohol whatsoever in her
system. And Deputy MacArthur and Mr. Betham
admitted there was no evidence that Ms.
Barnett—who did not smell of marijuana or slur
her words—was under the influence of drugs.

Second, a jury could easily find that the Sher-
iff’s hold policy was the “moving force” behind
the Fourth Amendment violation (i.e., Ms.
Barnett’s continued detention). See Brown, 520
U.S. at 404. Ms. Barnett’s jail arrest card stated
that she “can go at 12:10,” eight hours after her
arrest, which is consistent with the mandatory
hold policy. Mr. Betham and Captain Love testi-
fied that DUI arrestees are detained for eight hours
under the hold policy. And, Mr. Betham told Ms.
Barnett that although there was nothing in her
system, she had to stay in custody for eight hours.

One of our own cases supports the conclusion
we reach. In Alcocer v. Mills, we held under the
Fourth Amendment that officials could not con-
tinue to hold a person arrested for driving on a
suspended license after she posted bond unless
they could “show they had probable cause” to
believe she had committed another offense. See
Alcocer, 906 F.3d at 953-54 (“Any facts that
might have underpinned the conclusion that [the
plaintiff] was in the United States illegally were

not a part of the probable cause that supported
[her] original detention, which was for the misde-
meanor of driving with a suspended license. For
this reason, independent probable cause was
required to warrant [the plaintiff’s] continued
detention after she had satisfied all conditions of
her bond on her original detention.”). Alcocer is
consistent with our conclusion that where police
have no probable cause to detain an arrestee, the
arrestee must be released.6

C
The Sixth Circuit has rejected the argument

that “[w]hen subsequent developments disprove
the correctness of a previous police determination
that probable cause exists, . . . the police no longer
have justification under the Fourth Amendment to
continue the incarceration, and must release the
suspect.” Peet v. City of Detroit, 502 F.3d 557,
565 (6th Cir. 2007). We choose not to follow Peet
for two reasons.

First, the Sixth Circuit incorrectly suggested
that there were no cases or authorities supporting
the Fourth Amendment proposition it rejected.
See id. When Peet was decided in 2007, however,
the Fifth and Seventh Circuits had already held
under the Fourth Amendment that a person must
be released from custody if the probable cause
that existed for her arrest has dissipated. See
BeVier, 806 F.2d at 128; McConney, 863 F.2d at
1185. For some reason, the Sixth Circuit did not
acknowledge, consider, or discuss those deci-
sions.

Second, the Sixth Circuit was concerned that
investigators would have an affirmative duty to
re-evaluate the matter of probable cause with
every new piece of information or evidence they
received. See id. The Fourth Amendment standard
we announce, borrowed from the McConney
decision of the Fifth Circuit, does not place on
police officers an affirmative and independent
duty to further investigate in order to continually
reassess the matter of probable cause in
warrantless arrest cases. It only requires that the
officers release an arrestee if evidence they obtain
demonstrates beyond a reasonable doubt that
there is no longer probable cause for the deten-
tion. That standard, we believe, properly balances
the competing liberty interests and law enforce-
ment concerns and remains faithful to the Fourth
Amendment’s textual command that seizures and
detentions be reasonable. See Riley v. California,
573 U.S. 373, 381 (2014) [24 Fla. L. Weekly Fed.
S921a] (“As the text makes clear, the ultimate
touchstone of the Fourth Amendment is reason-
ableness.”) (citation and internal quotation marks
omitted).7

D
One final matter warrants discussion. The

Sheriff contends that he cannot be liable under
Monell because the jury found in favor of Deputy
MacArthur on the individual Fourth Amendment
detention claim against her. As the Sheriff sees
things, the jury verdict means that there was no
Fourth Amendment violation, and without a
Fourth Amendment violation there cannot be
municipal liability under Monell. See Answer Br.
at 17-20.
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The syllogism is superficially seductive, but
on this record it does not work. It is true, as the
Sheriff says, that “an inquiry into a governmental
entity’s custom or policy is relevant only when a
constitutional deprivation has occurred.” Rooney
v. Watson, 101 F.3d 1378, 1381 (11th Cir. 1996).
But the problem for the Sheriff is that the jury
verdict in favor of Deputy MacArthur does not
constitute a finding that Ms. Barnett suffered no
Fourth Amendment violation as a result of the
detention.

We have held that “Monell . . . and its progeny
do not require that a jury must first find an indi-
vidual defendant liable before imposing liability
on local government.” Anderson v. City of At-
lanta, 778 F.2d 678, 686 (11th Cir. 1985). For
example, municipal liability can exist if a jury
finds that a constitutional injury is due to a munic-
ipal policy, custom, or practice, but also finds that
no officer is individually liable for the violation.
See id. (“[I]f the jury were to find, as it did, that
the deprivation of Mr. Anderson’s constitutional
rights was a result of understaffing, then it would
logically find no fault on the part of the individual
arresting officers.”).

This is not a controversial concept, as many of
our sister circuits have come to the same conclu-
sion. See Garcia v. Salt Lake Cty., 768 F.2d 303,
310 (10th Cir. 1985) (“Monell does not require
that a jury find an individual defendant liable
before it can find a local governmental body liable
[under § 1983]. . . . Although the acts and omis-
sions of no one employee may violate an individ-
ual’s constitutional rights, the combined acts or
omissions of several employees acting under a
governmental policy or custom may violate an
individual’s constitutional rights.”); Fagan v. City
of Vineland, 22 F.3d 1283, 1292 (3d Cir. 1994)
(en banc) (“We hold that in a substantive due
process case arising out of a police pursuit, an
underlying constitutional tort can still exist even
if no individual police officer violated the Consti-
tution. . . . A finding of municipal liability does
not depend automatically or necessarily on the
liability of any police officer.”); Barrett v. Orange
Cty. Human Rights Comm’n, 194 F.3d 341, 350
(2d Cir. 1999) (“We agree with our sister circuits
that under Monell municipal liability for constitu-
tional injuries may be found to exist even in the
absence of individual liability, at least so long as
the injuries complained of are not solely attribut-
able to the actions of named individual defen-
dants.”); Speer v. City of Wynne, 276 F.3d 980,
985-86 (8th Cir. 2002) (“Our court has . . . re-
jected the argument that . . . there must be a find-
ing that a municipal employee is liable in his
individual capacity as a predicate to municipal
liability. . . . [S]ituations may arise where the
combined actions of multiple officials or employ-
ees may give rise to a constitutional violation,
supporting municipal liability, but where no one
individual’s actions are sufficient to establish
personal liability for the violation.”); Fairley v.
Luman, 281 F.3d 913, 917 (9th Cir. 2002) (“If a
plaintiff establishes that he suffered a constitu-
tional injury by the City, the fact that individual
officers are exonerated is immaterial to liability
under § 1983.”); Thomas v. Cook Cty. Sheriff’s

Dep’t, 604 F.3d 293, 305 (7th Cir. 2010) (“[A]
municipality can be held liable under Monell,
even when its officers are not, unless such a
finding would create an inconsistent verdict.”). So
has a leading treatise on § 1983. See Sheldon
Nahmod, Civil Rights and Civil Liberties Litiga-
tion: The Law of Section 1983 § 6:13 at 6-49
(2019 ed.) (“[A]s a general matter a local govern-
ment can be independently liable for its own
unconstitutional policy or custom which caused
harm to a plaintiff, even if its officials or employ-
ees did not themselves violate the plaintiff’s
constitutional rights in the course of implement-
ing that policy or custom.”).8

Where, as here, a jury has returned a verdict in
favor of an individual defendant on a § 1983
claim, the question is whether that verdict “can be
harmonized with a concomitant verdict or deci-
sion imposing liability on the municipal entity.
The outcome of the inquiry depends on the nature
of the constitutional violation alleged, the theory
of municipal liability asserted by the plaintiff, and
the defenses set forth by individual actors.” Speer,
276 F.3d at 986. Accord Thomas, 604 F.3d at 305.
We conclude that the jury verdict in favor of
Deputy MacArthur does not preclude a finding of
municipal liability due to the Sheriff’s mandatory
eight-hour hold policy.

At trial, there was no evidence that Deputy
MacArthur had any discretion or role in keeping
Ms. Barnett in custody after arresting her and
taking her to the Jail. Indeed, Captain Love testi-
fied that Deputy MacArthur turned Ms. Barnett
over to the staff at the Jail, and he confirmed that
deputies had no discretion to release DUI
arrestees before eight hours had passed. See D.E.
175 at 156-57. Mr. Betham testified that the Jail’s
booking staff—not Deputy MacArthur—wrote
on Ms. Barnett’s jail arrest card that she could be
released at 12:10 (eight hours after she arrived),
consistent with the Jail’s policy that when an
individual is arrested for impaired driving, she
must be held for eight hours. See D.E. 179 at 38;
D.E. 167-18. Ms. Barnett similarly testified that
after her breath test results were negative, Mr.
Betham told her that she had to stay at the Jail for
eight hours anyway. See D.E. 181 at 123. Deputy
MacArthur confirmed that even if Ms. Barnett
posted bond before the end of the eight-hour
period, she would have to stay at the Jail for eight
hours. See D.E. 179 at 251.

Given this evidence, defense counsel told the
jury in closing argument that Deputy MacArthur
could not be held liable on the Fourth Amendment
detention claim because the undisputed evidence
showed that Ms. Barnett was kept in custody
pursuant to the Sheriff’s mandatory hold policy,
a policy that Deputy MacArthur had no discretion
to deviate from:

The other thing . . . as to the stay at the jail, the
testimony has been—and I don’t recall any
conflict on it—that it was the policy of the
Sheriff that, if somebody’s arrested for DUI,
driving under the influence, they’re brought to
the jail; they’re going to be there for eight
hours. So that wasn’t Deputy MacArthur’s
decision that Ms. Barnett was continued to be
detained at the jail. That was the policy of the

Sheriff and . . . she didn’t do anything wrong
in terms of that.

D.E. 181 at 252.
The district court instructed the jury that, on

the individual detention claim against Deputy
MacArthur, Ms. Barnett had to show that Deputy
MacArthur “intentionally committed acts that
violated [her] constitutional right not to be ar-
rested or detained without probable cause.” D.E.
165 at 30. When the jury asked whether Ms.
Barnett could have been released after her 0.000
breathalyzer test results, the district court declined
to answer that question. See D.E. 183 at 21-23. So
the jury was not asked to determine whether, as a
general matter, Ms. Barnett suffered a Fourth
Amendment violation due to the hold policy.

Because the jury found only that Deputy
MacArthur had not “intentionally committed acts
that violated [Ms.] Barnett’s Fourth Amendment
right . . . not to be arrested or detained without
probable cause,” DE. 169 at 1 (verdict form), its
verdict says nothing about whether the continued
detention of Ms. Barnett—after her breathalyzer
tests and after posting bond—due to the Sheriff’s
hold policy violated the Fourth Amendment.
Stated differently, the jury was asked to decide
only whether Deputy MacArthur was personally
responsible (due to “intentionally committed
acts”) for any Fourth Amendment violations, and
not whether Ms. Barnett suffered a Fourth
Amendment violation due to her continued deten-
tion. Under the circumstances—including the
evidence presented, the defense theory, the jury
instructions, and the verdict form—the jury’s
verdict in favor of Deputy MacArthur does not
insulate the Sheriff from a § 1983 claim under
Monell for Ms. Barnett’s continued detention
pursuant to the eight-hour mandatory hold policy.

III
We reverse the district court’s grant of sum-

mary judgment on Ms. Barnett’s Fourth Amend-
ment detention claim against the Sheriff under
Monell and remand for a trial on that claim. In all
other respects, we affirm.

AFFIRMED IN PART, REVERSED IN
PART, AND REMANDED.
))))))))))))))))))

1For example, the district court correctly granted
summary judgment to the Sheriff on Ms. Barnett’s state-
law malicious prosecution claim. That claim, which
requires a showing of malice, is barred by Fla. Stat. §
768.28(9)(a). See Weiland v. Palm Beach Cty. Sheriff’s
Office, 792 F.3d 1313, 1330 (11th Cir. 2015) [25 Fla. L.
Weekly Fed. C1366a].

2Ms. Barnett had also undergone neck surgery just
two days earlier. Ms. Barnett asserts in her brief that she
told Deputy MacArthur about this surgery after learning
what the field sobriety tests entailed, but it is unclear
from the record whether Deputy MacArthur was in-
formed about the neck surgery. See D.E. 64 at 211.

3Ms. Barnett does not (and cannot) argue that she
was arrested as a result of the Sheriff’s hold policy. She
asserts only that she was unlawfully detained based on
the policy. So, for purposes of our discussion on the
Monell claim, we assume without deciding at the
summary judgment stage that Deputy MacArthur had
probable cause to arrest Ms. Barnett.

4The Sheriff cannot assert qualified immunity
because he is being sued in his official capacity under a
municipal liability theory. See Owen v. City of Indep.,
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445 U.S. 622, 638 (1980) (holding that a “municipality
may not assert the good faith of its officers or agents as
a defense to liability under § 1983”).

5Our holding does not mean that the hold policy is
categorically unconstitutional. That is a question we do
not and need not decide.

6In State v. Atkinson, 755 So. 2d 842, 845 (Fla. 5th
DCA 2000) [25 Fla. L. Weekly D1107a], Florida’s Fifth
District Court of Appeal held that § 316.193(9) “is not
unconstitutional in allowing temporary detention of an
apparently drunk driver, nor does such detention give
rise to any viable claim of double jeopardy by the
detainee at any subsequent criminal trial.” We have
considered Atkinson, but conclude that it is distinguish-
able because in that case the arrestees, unlike Ms.
Barnett, had “refused a breath test or were measured as
having an unlawful alcohol level.” Id. at 843. There
was, in other words, no evidence in Atkinson demon-
strating beyond a reasonable doubt that the arrestees
were not intoxicated.

7We express no view on what the Fourth Amend-
ment may or may not require when an arrest is made
pursuant to a valid warrant and the arrestee claims that
new evidence has caused probable cause to dissipate.
For one case addressing such a scenario, see Brady v.
Dill, 187 F.3d 104, 111 (1st Cir. 1999).

8The same holds true when an individual defendant
is protected from § 1983 liability by qualified immunity.
In that situation, the municipality is not necessarily
absolved of liability. See, e.g., Horton v. City of Santa
Maria, 915 F.3d 592, 604 (9th Cir. 2019); Int’l Ground
Transp. v. Mayor & City Council of Ocean City, 475
F.3d 214, 219-20 (4th Cir. 2007) (plurality opinion);
Nahmod, Civil Rights and Civil Liberties Litigation §
6:13 at 6-46.

*        *        *

Copyrights—Infringement—Graphics—De-
signer of guitar featuring lightning storm
graphic sued competitor alleging copyright
infringement, unfair competition, and false
endorsements after a decade of competitor
producing and selling guitar models featuring
lightning storm graphic—District court did
not err in granting summary judgment in fa-
vor of defendant, concluding that plaintiff’s
copyright infringement claim was actually a
claim of copyright ownership and was time-
barred; his unfair competition and false adver-
tising claims failed because the statements
underlying those claims were not false or mis-
leading; and his false endorsement claim failed
because he did not present evidence of a likeli-
hood of consumer confusion—Limitation of
actions—District court properly concluded
that copyright claim was time-barred where
plaintiff’s copyright claim primarily con-
cerned copyright ownership, his copyright
ownership claim accrued when he knew or
reasonably should have known that his owner-
ship rights in lightning storm graphic were
being violated, and plaintiff did not bring his
copyright claim until more than three years
after the latest date that his claim could have
accrued—Unlike an ordinary copyright in-
fringement claim, which accrues for each
infringing act, a claim concerning mainly
ownership accrues only once—False endorse-
ment—Plaintiff did not establish a likelihood
of confusion, mistake or deception for pur-

poses of false endorsement claim where plain-
tiff presented little or no evidence that competi-
tor intended to misappropriate his good will
and has not presented evidence of existence or
extent of actual consumer confusion
BUDDY WEBSTER, p.k.a. Buddy Blaze, Plaintiff-Appellant,
v. DEAN GUITARS, ARMADILLO ENTERPRISES, INC.,
ARMADILLO DISTRIBUTION ENTERPRISES, INC.,
ESTATE OF DIMEBAG DARRELL ABBOTT, an unknown
entity, DOES, 7-10 inclusive, et al., Defendants-Appellees,
WAL-MART STORES, INC., Defendant. 11th Circuit. Case
No. 19-10013. April 16, 2020. Appeal from the U.S. District
Court for the Middle District of Florida (No. 8:17-cv-01795-
WFJ-CPT).

(Before WILSON, BRANCH, and JULIE
CARNES, Circuit Judges.)

(WILSON, Circuit Judge.) This case concerns the
alleged copyright infringement of a lightning
storm graphic that originally appeared on the
guitar of Darrell Abbott, late guitarist of the
heavy-metal band Pantera. The Appellant Buddy
Webster, a successful guitar maker and techni-
cian, designed Abbott’s guitar in the mid-1980s
and commissioned someone to paint the lightning
storm graphic on it. Since 2004, guitar producer
Dean Guitars (Dean) has produced and sold guitar
models based on Abbott’s guitar and featuring the
lightning storm graphic, without Webster’s
consent and without paying him royalties for the
use of the design.

In 2017, after a decade of being displeased
with Dean’s reproduction of Abbott’s guitar and
the lightning storm graphic, Webster sued Dean
and several others (collectively, Appellees) in
federal district court, alleging, as relevant to this
appeal, copyright infringement, unfair competi-
tion, and false endorsement. The district court
granted summary judgment in favor of the Appel-
lees on all claims. On appeal, Webster argues that
the district court erred when it concluded that (1)
his copyright infringement claim was actually a
claim of copyright ownership and was time-
barred; (2) his unfair competition claims failed
because the statements underlying those claims
were not false or misleading; and (3) his false
endorsement claim failed because he did not
present evidence of a likelihood of consumer
confusion. After reviewing the record and the
parties’ briefs, and with the benefit of oral argu-
ment, we affirm the district court.

I.

A. FACTUAL BACKGROUND
Buddy Webster is a guitar maker and techni-

cian who goes by the name “Buddy Blaze.” In
1985, he modified a Dean ML guitar, produced by
Dean, and paid someone to paint a lightning storm
graphic on the guitar. In 1987, Webster gave the
guitar to his friend Darrell Abbott. Abbott later
became a successful guitarist in the band Pantera.
Abbott called the guitar “The Dean from Hell”
(DFH). In 2004, Abbott entered an endorsement-
type contract with Dean. But in December of that
year, he was shot and murdered on stage by a
deranged fan.

Around the time of Abbott’s death, Dean
started selling reissues of the DFH guitar. Webster
first learned about the sales of the reissues in
December 2004. Dean never asked Webster for

his permission to sell the reissues, and Webster
never approved of the sales. In 2006, Webster
learned that Dean was selling a cheaper, imported
version of the DFH called the Cowboy from Hell.
Webster was unhappy that Dean was selling these
two versions of the DFH, so, in 2006, he emailed
then CEO of Dean, Elliot Rubinson, and ex-
pressed his displeasure. Webster told Rubinson
that Dean could not sell the reissues without his
permission; Dean did not stop selling the guitars.

In April 2007, Webster contacted Rubinson
again and expressed his concerns about the guitar
sales. Rubinson responded by email, stating

I have taken some time and spoken to several
“people in the know” and the consensus con-
cerning [the lightning storm graphic] is that
[Abbott’s] estate is the legal owner of it. With
that said, I still would like to work with you on
[an Abbott] project because I am not about
making enemies but keeping friends.

Rubinson also stated, “Rita and I have plans to do
a relic [DFH] and would like you involved for a
royalty. Is that of interest?” Webster testified that
he called Rubinson after he read the email, and
Rubinson suggested that he sue Abbott’s estate if
he was still upset. Rubinson had never paid Web-
ster royalties for the DFH reissues and continued
to pay royalties to Abbott’s estate.

Despite Webster’s displeasure with Dean’s
production and sale of the DFH reissues, he
worked with Dean in 2009 to create and sell his
own signature guitar model—the “Buddy Blaze
ML.” He also willingly appeared in multiple
interviews in 2008 and 2009 discussing his role in
the history of the original DFH.1 Dean used vid-
eos of some of these interviews and posted them
to its YouTube channel. The first video is an
interview of Webster at the 2008 National Associ-
ation of Music Merchants (NAMM) tradeshow, in
which he is standing in front of the original DFH
recounting its history. In the second video, Web-
ster appears in an interview alongside Rubinson at
the 2009 NAMM show, promoting the Buddy
Blaze ML, speaking about the history of the
original DFH, and comparing his Buddy Blaze
ML model with the DFH. The third video is a
similar interview of Webster at the 2009 NAMM
show. It shows him describing the Buddy Blaze
ML and referring to Abbott and the DFH. The
DFH reissues are not mentioned in the videos.

From 2009 to 2015, Dean released several
other versions of the DFH. In 2009, Webster
learned that Dean was marketing and selling a
new version of the DFH known as the “Rust from
Hell.” Dean then released a guitar featuring the
lightning storm graphic called the “Black Bolt.”
Finally, in 2015, Dean issued the “Limited USA
Dean from Hell.” Webster claimed that he “had
finally had enough” at this point, and, in 2016, he
retained counsel and obtained a copyright regis-
tration in the lightning storm graphic.

B. PROCEDURAL BACKGROUND
In April 2017, Webster filed suit in the U.S.

District Court for the Central District of California
against Dean and several others. In July 2017, the
court granted a motion by some of the defendants
to transfer venue to the Middle District of Florida.
Relevant to this appeal, Webster alleged copy-
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right infringement, based on Dean’s sale of the
DFH reissues; and unfair competition under the
Lanham Act, Florida common law, and California
statutory law, based on Dean making misleading
representations to cause confusion about the
connection between Dean, Webster, and Web-
ster’s approval or sponsorship of the DFH reis-
sues.2 Webster and the Appellees filed cross
motions for summary judgment.

The district court granted summary judgment
in favor of the Appellees on all claims and denied
Webster’s motion for summary judgment as
moot. The court decided that Webster’s copyright
infringement claim was time-barred because the
claim accrued more than three years before Web-
ster filed suit. In doing so, the court first con-
cluded that the “gravamen” of Webster’s claim of
copyright infringement was ownership. It stated
that this Circuit had not defined the point of
accrual for a copyright ownership claim, but
explained that other circuits followed one of two
tests for determining the accrual of such claims: in
some circuits, an ownership claim accrues when
ownership is expressly repudiated to the claimant;
and in others, a claim accrues when the plaintiff
learns, or should as a reasonable person learn, that
the defendant is violating his rights. Ultimately,
the court concluded that Webster’s claim was
time-barred under either test. The court further
concluded that because Webster’s copyright
ownership claim was time-barred, any remaining
infringement claim was also time-barred.

Next, the court addressed Webster’s unfair
competition claims. It explained that § 41(a) of the
Lanham Act provides two bases of liability—false
endorsement and false advertising—and that
Webster had mainly argued a theory of false
advertising at summary judgment. The court
concluded that Webster’s false advertising claim
failed because there was no evidence that Dean
used a false or misleading statement to sell the
DFH reissues. The court found that most of the
statements Webster relied on were his own state-
ments in the video interviews and that there were
no statements that Webster endorsed, sponsored,
or derived income from the DFH reissues. The
court noted that one person stated in a declaration
that he attended a NAMM show and “heard Dean
representatives using Buddy’s name when selling
guitars like the one that Buddy Blaze re-built for
[Abbott].” But the court found that there was
nothing untrue or misleading about this statement.
Furthermore, the court stated that Webster admit-
ted to voluntarily participating in each video and
said that he was not harmed by the videos from the
2009 NAMM show. Accordingly, the district
court concluded that Webster had not presented
evidence of a false or misleading statement to
support a false advertising claim under the
Lanham Act. And, for the same reasons, the court
decided that no untrue or misleading statements
were made to support an unfair competition claim
under Florida common law or California statute.

Finally, in a footnote, the court stated that
“[p]erhaps because neither party spent significant
time addressing false endorsement or likelihood
of confusion, the Court has very little material on
which to base” an analysis of Webster’s false

endorsement claim under the Lanham Act. None-
theless, the court concluded that “even if ‘Buddy
Blaze’ is a protectable mark, the record contains
insufficient evidence for a reasonable jury to find
that [the Appellees’] limited usage of [Webster’s]
name creates a likelihood of confusion about
[Webster] endorsing the DFH reissues.”

II.
We review a district court’s grant of summary

judgment de novo. Holloman v. Mail-Well Corp.,
443 F.3d 832, 836 (11th Cir. 2006) [19 Fla. L.
Weekly Fed. C388a]. A “court shall grant sum-
mary judgment if the movant shows that there is
no genuine dispute as to any material fact and the
movant is entitled to judgment as a matter of law.”
Fed. R. Civ. P. 56(a). The nonmovant must point
to enough evidence that “a reasonable jury could
return a verdict for him.” Shaw v. City of Selma,
884 F.3d 1093, 1098 (11th Cir. 2018) [27 Fla. L.
Weekly Fed. C652a] (alteration accepted). “[T]he
evidence of the nonmovant is to be believed, and
all justifiable inferences are to be drawn in his
favor.” Id.

III.
Webster raises several challenges to the dis-

trict court’s decision that his copyright claim is
time-barred. First, he argues that the court erred
when it concluded that the gravamen of his copy-
right claim was ownership, because he had regis-
tered his copyright in the lightning storm graphic
and the Appellees did not dispute his ownership in
a counterclaim or affirmative defense. Second, he
asserts that copyright ownership claims do not
have a different accrual date than copyright in-
fringement claims and that, under Petrella v.
Metro-Goldwyn Mayer, Inc., 572 U.S. 663, 670
(2014) [24 Fla. L. Weekly Fed. S755a], an in-
fringement claim accrued each time Dean repro-
duced the lightning storm graphic. Alternatively,
he argues that his claim survives summary judg-
ment even if a separate accrual standard applies
because he had no reason to know that his owner-
ship claim had accrued. Third, he claims that his
copyright infringement claim survives even if the
ownership claim is time-barred.3 We disagree
with each of Webster’s arguments.

Under the Copyright Act, a civil copyright
action must be brought within three years after the
claim accrued. 17 U.S.C. § 507. In Petrella, the
Supreme Court stated that a copyright infringe-
ment claim “ordinarily accrues when a plaintiff
has a complete and present cause of action,” that
is, “when an infringing act occurs.” 572 U.S. at
670 (alteration accepted) (internal quotation mark
omitted). But Petrella concerned a non-owner-
ship copyright infringement claim. And though
we have not previously addressed the issue, other
circuits draw a distinction between the accrual of
copyright infringement and copyright ownership
claims.

The Sixth and Ninth Circuits have held that a
copyright ownership claim accrues when “there is
a ‘plain and express repudiation’ of ownership by
one party as against the other.” Ritchie v. Wil-
liams, 395 F.3d 283, 288 n.5 (6th Cir. 2005); see
also Zuill v. Shanahan, 80 F.3d 1366, 1369 (9th
Cir. 1996) (“[C]laims of co-ownership, as distinct

from claims of infringement, accrue when plain
and express repudiation of co-ownership is com-
municated to the claimant.”). The First, Second,
Fifth, and Seventh Circuits have held that copy-
right ownership claims accrue “when the plaintiff
learns, or should as a reasonable person have
learned, that the defendant was violating his
rights.” Gaiman v. McFarlane, 360 F.3d 644, 653
(7th Cir. 2004); see also Kwan v. Schlein, 634
F.3d 224, 228 (2d Cir. 2011) (“An ownership
claim accrues only once, when “a reasonably
diligent plaintiff would have been put on inquiry
as to the existence of a right.”); Pritchett v. Pound,
473 F.3d 217, 220 (5th Cir. 2006) (holding that an
alleged copyright co-owner’s “declaratory judg-
ment rights accrued when it knew or had reason to
know of the injury upon which the claim is
based”); Santa-Rosa v. Combo Records, 471 F.3d
224, 228 (1st Cir. 2006) (“[A] claim for declara-
tory judgment of ownership accrues when the
plaintiff ‘knew of the alleged grounds for the
ownership claim.’ ”) (alteration accepted). Addi-
tionally, at least one circuit has held that “where
the gravamen of a copyright infringement suit is
ownership, and a freestanding ownership claim
would be time-barred, any infringement claims
are also barred.” See, e.g., Seven Arts Filmed
Entm’t Ltd. v. Content Media Corp. PLC, 733
F.3d 1251, 1255 (9th Cir. 2013).

The district court properly concluded that
Webster’s copyright claim was time-barred. To
begin, the court properly characterized Webster’s
claim as one primarily concerning copyright
ownership. Webster’s main argument is that he
owns the lightning storm graphic and the Appel-
lees have reproduced it without his consent. The
parties agree that Dean has reproduced the graphic
on several guitar models without Webster’s
permission, leaving ownership the only disputed
issue. Further, in their Answer, the Appellees
raised as an affirmative defense the statute of
limitations, asserting that Abbott’s estate clearly
and expressly repudiated Webster’s copyright
ownership in the lightning storm graphic in 2007.
Additionally, Webster’s copyright registration
does not entitle him to a presumption that his
copyright is valid, given that he registered the
graphic in 2016—about 30 years after the original
DFH was created. See 17 U.S.C. § 410(c) (stating
that a certificate of registration made within five
years after first publication of a work constitutes
prima facie evidence of the validity of the copy-
right). Therefore, the court correctly determined
that the gravamen of the case is ownership.

We have not previously decided whether
copyright ownership claims have a different
accrual standard than copyright infringement
claims. Today, we agree with the district court and
our sister circuits and hold that, unlike an ordinary
copyright infringement claim, which accrues for
each infringing act, a claim concerning mainly
ownership accrues only once. This is consistent
with Petrella—which did not concern a copyright
ownership claim. See 572 U.S. 663. And we adopt
the approach used by the First, Second, Fifth, and
Seventh Circuits—that an ownership claim ac-
crues when the plaintiff learns, or should as a
reasonable person have learned, that the defendant
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was violating his ownership rights—as this ap-
proach is most consistent with our existing prece-
dent. See Corn v. City of Lauderdale Lakes, 904
F.2d 585, 588 (11th Cir. 1990) (stating that fed-
eral claims generally “accrue when the plaintiff
knows or has reason to know of the injury which
is the basis of the action”); Calhoun v. Lillenas
Publ’g, 298 F.3d 1228, 1236 (11th Cir. 2002) [15
Fla. L. Weekly Fed. C846a] (Birch, J., concur-
ring) (noting that a copyright infringement
claim’s “limitations period may be triggered when
a plaintiff knows or, in the exercise of reasonable
diligence, should have known about an infringe-
ment”). Thus, Webster’s copyright ownership
claim accrued when he knew, or reasonably
should have known, that his ownership rights in
the lightning storm graphic were being violated.

Webster had reason to know that his alleged
ownership rights were being violated as early as
2004, when he first learned that Dean was produc-
ing DFH reissues. But if that were not sufficient to
put him on notice that his rights were being vio-
lated, Rubinson’s email in 2007 stating that “the
consensus concerning [the lightning storm
graphic] is that [Abbott’s] estate is the legal owner
of it” was certainly sufficient. Therefore, Web-
ster’s claim accrued in April 2007 at the latest, and
the three-year limitation period expired years
before he brought his copyright claim in 2017.
Moreover, to the extent that Webster asserts a
separate copyright infringement claim, that claim
is also barred. See Seven Arts Filmed Entm’t Ltd.,
733 F.3d at 1255; see also Calhoun, 298 F.3d at
1236 & n.5 (Birch, J., concurring) (concluding
that when a copyright ownership claim is time-
barred, “all those claims logically following
therefrom should be barred, including infringe-
ment claims,” and citing precedent in other cir-
cuits). Accordingly, we affirm the district court’s
grant of summary judgment in favor of the Appel-
lees on Webster’s copyright claim.

IV.
Webster also challenges the district court’s

ruling on his unfair competition claims. He argues
that the district court erred by concluding that the
Appellees did not make false or misleading state-
ments, and that the court failed to consider the
statements in context. Webster asserts that the
statements in the interview videos are misleading
and likely to cause consumer confusion because,
after viewing the videos on Dean’s website and
reading Dean’s advertising copy for the DFH
reissues, a reasonable person would assume that
Webster was working with Dean on the reissues.
Webster relies on the videos in which he discusses
the history of the DFH, as well as statements by
Dean advertising the DFH reissues as similar to
“the one that Buddy Blaze painted” and featuring
the “iconic, [DFH] lightning bolt paint job.” He
claims that these statements were made in a purely
commercial context and convey that he had
approved of the sale of the reissues.

False advertising under the Lanham Act
requires, among other things, a showing that the
defendant made false or misleading statements
and that the plaintiff was injured. Duty Free Ams.,
Inc. v. Estee Lauder Cos., Inc., 797 F.3d 1248,
1277 (11th Cir. 2015) [25 Fla. L. Weekly Fed.

C1465a]. Unfair competition under Florida
common law requires “deceptive or fraudulent
conduct of a competitor and likelihood of con-
sumer confusion.” Donald Frederick Evans &
Assocs., Inc. v. Cont’l Homes, Inc., 785 F.2d 897,
914 (11th Cir. 1986). Unfair competition in
California includes “any unlawful, unfair or
fraudulent business act or practice and unfair,
deceptive, untrue or misleading advertising.” Cal.
Bus. & Prof. Code § 17200.

The district court correctly granted summary
judgment in favor of the Appellees on Webster’s
false advertising and unfair competition claims
because the statements he relies on were not false
or misleading. The videos Webster relies on
contained his own statements regarding his in-
volvement in the creation of the DFH, and his
involvement is not disputed. None of the videos
stated that Webster was promoting or selling the
DFH reissues. One of the videos shows Webster
promoting his own signature guitar—the Buddy
Blaze ML—and another shows him comparing
his model with the DFH. Thus, the videos accu-
rately show Webster describing his part in the
history of the DFH, which he has used to his own
advantage to sell his own model. The statements
in these videos do not become misleading, nor do
they imply that he endorses or benefits from the
sale of the DFH reissues, simply because they
appear near Dean’s advertisements of DFH reis-
sues. Therefore, Webster did not present suffi-
cient evidence to support his unfair competition
and false advertising claims, and we affirm the
district court’s ruling as to these claims.

V.
Last, Webster claims that the district court

erred when it concluded that his false endorse-
ment claim failed for lack of evidence of a likeli-
hood of consumer confusion. Specifically, Web-
ster argues that his presence in Dean’s promo-
tional materials and videos “was ‘inescapably
interpreted’ by the audience of guitar-enthusiasts
[as] an endorsement.”

Section 43(a) of the Lanham Act prohibits
false product endorsements by imposing liability
on

[a]ny person who, on or in connection with
any goods . . . , uses in commerce any word,
term, name, symbol, or device, or any combi-
nation thereof . . . which (A) is likely to cause
confusion, or to cause mistake, or to deceive as
to the affiliation, connection, or association of
such person with another person, or as to the
origin, sponsorship, or approval of his or her
goods . . . by another person.

15 U.S.C. § 1125(a)(1)(A). Thus, as with trade-
mark infringement claims under the Lanham Act,
a plaintiff alleging false endorsement of goods
must show a likelihood of consumer confusion,
mistake, or deception as to the origin, sponsor-
ship, or approval of goods being sold. See Suntree
Techs., Inc. v. Ecosense Int’l, Inc., 693 F.3d 1338,
1346 (11th Cir. 2012) [23 Fla. L. Weekly Fed.
C1497a]; see also Univ. of Ala. Bd. of Trs. v. New
Life Art, Inc., 683 F.3d 1266, 1278 (11th Cir.
2012) [23 Fla. L. Weekly Fed. C1119b] (“[W]e
have never treated false endorsement and trade-

mark infringement claims as distinct under the
Lanham Act.”). In this case, Webster has a viable
cause of action for false endorsement under §
43(a) only if consumers were likely to believe
from Dean’s marketing that he sponsored or
approved the DFH reissues.

When determining whether there is a likeli-
hood of confusion between two marks for pur-
poses of an infringement claim, we consider
seven factors: (1) the strength of the mark alleged
to have been infringed; (2) similarity of the in-
fringed and infringing marks; (3) similarity be-
tween the goods and services offered under the
two marks; (4) similarity of the actual sales meth-
ods used by the holders of the marks; (5) similar-
ity of advertising methods; (6) the intent of the
alleged infringer to misappropriate the propri-
etor’s good will; and (7) the existence and extent
of actual confusion in the consuming public. Tana
v. Dantanna’s, 611 F.3d 767, 774-75 (11th Cir.
2010) [22 Fla. L. Weekly Fed. C1140a]. “The
appropriate weight to be given to each of these
factors varies with the circumstances of the case.”
AmBrit, Inc. v. Kraft, Inc., 812 F.2d 1531, 1538
(11th Cir. 1986). This is a false endorsement
claim, however, in which the allegations of false
endorsement are grounded on videos in which
Webster appeared to willingly promote his legacy
as creator of the DFH. For that reason, factors six
and seven are the only relevant factors here.
Webster did not expressly address the likelihood-
of-confusion factors in the district court or in this
court. Instead, he seems to claim that, given his
notoriety in the guitar-enthusiast world, the
mention of his name near or in relation to the DFH
reissues must have caused consumers to mistak-
enly believe that he endorsed the sale of the reis-
sues. But we do not just assume a likelihood of
consumer confusion when a mark is used in the
proximity of advertising for a product, especially
when a legitimate use of that mark is clear from
the context.

Webster presented little or no evidence that
Dean intended to misappropriate his goodwill in
the sale of the DFH reissues. Rather, he presented
video interviews that show him, several years
after he became aware of the DFH reissues, will-
ingly discussing the history of the DFH to pro-
mote his legacy and sell his own guitars. He does
not mention the DFH reissues in the interviews.
Further, Webster has not presented evidence of
the existence or extent of actual consumer confu-
sion. Thus, because Webster has not established a
likelihood of consumer confusion, mistake, or
deception, the district court properly granted
summary judgment in favor of the Appellees on
his false endorsement claim. Accordingly, we
affirm the district court.

AFFIRMED.
))))))))))))))))))

1In addition, Webster maintains the following
information about the DFH and the Buddy Blaze ML on
his website:

Buddy is also the creator of the legendary “Dean
From Hell”. Buddy totally reinvented his previously
maroon colored 1981 Dean ML, later giving it to his
close friend “Dimebag” Darrell Abbott. Lightning
struck twice in 2009 when Buddy collaborated with
Dean Guitars to launch the Buddy Blaze Signature
Dean ML!
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History, BUDDY BLAZE U.S.A., http://www.bud-
dyblaze.com/history/ (last visited March 20, 2020).

2Webster also asserted claims under Texas law of
invasion of privacy and civil conspiracy, but he does not
appeal the district court’s grant of summary judgment in
favor of the Appellees on those claims.

3Webster argues for the first time on appeal that the
limitation period in the Copyright Act bars only reme-
dial, not substantive, rights. We decline to consider this
claim, as it was not raised in the district court. See Iraola
& CIA S.A. v. Kimberly-Clark Corp., 325 F.3d 1274,
1284-85 (11th Cir. 2003) [16 Fla. L. Weekly Fed.
C461a].

*        *        *

Injunctions—Preliminary—Public health or-
der—COVID-19 medical restrictions—Appeal
from preliminary injunction prohibiting state
from failing to allow healthcare providers to
consider and base their decisions as to whether
to provide an abortion without delay on cer-
tain factors—State is not entitled to stay of
preliminary injunction that enjoins certain
applications of public health order issued in
response to COVID-19 pandemic, which man-
dates postponement of “all dental, medical, or
surgical procedures” with two exceptions—
State has not made a “strong showing that it is
likely to succeed on merits” of its appeal or that
it will be “irreparably injured absent a stay” to
warrant stay of preliminary injunction pend-
ing appeal—Likelihood of success on merits—
Abortion providers have standing to bring an
as-applied/pre-enforcement challenge where
they have established a credible threat of
prosecution, given state’s varied interpreta-
tions of public health order at issue—Based on
evidence presented at preliminary injunction
hearing and district court’s factual findings,
state has not shown a strong likelihood that
district court erred in concluding that medical
restrictions in public health order, if applied to
proscribe abortions unless necessary to protect
health or life of the mother, are substantially
likely to be unconstitutional, and unconstitu-
tional as applied to extent that order effectively
operates as a prohibition on a woman’s right to
obtain an abortion before viability—State has
not shown strong likelihood of demonstrating
error in district court’s conclusion that a man-
datory one-month postponement of abortion is
substantially likely to impose an undue burden
on a woman’s right to have an abortion—Dis-
trict court did not err in concluding that bur-
dens imposed by medical restrictions as inter-
preted at hearing are undue, and that they
impinge the right to an abortion in a “plain,
palpable” fashion—Motion to stay prelimi-
nary injunction pending appeal denied—
District court was permitted to issue status quo
preliminary injunction to ensure that state did
not deviate from latest interpretation of public
health order
YASHICA ROBINSON, M.D., on behalf of themselves, their
patients, physicians, clinic administrators, and staff, ALA-
BAMA WOMEN’S CENTER, on behalf of themselves, their
patients, physicians, clinic administrators, and staff, REPRO-

DUCTIVE HEALTH SERVICES, on behalf of themselves,
their patients, physicians, clinic administrators, and staff,
WEST ALABAMA WOMEN’S CENTER, on behalf of
themselves, their patients, physicians, clinic administrators,
and staff, Plaintiffs-Appellees, PLANNED PARENTHOOD
SOUTHEAST INC., on behalf of themselves, their patients,
physicians, clinic administrators, and staff, Plaintiff, v. AT-
TORNEY GENERAL, STATE OF ALABAMA, SCOTT
HARRIS, M.D., in his official capacity as the State Health
Officer at the Alabama State Department of Public Health,
Defendants-Appellants, ROBERT L. BROUSSARD, in his
official capacity as District Attorney for Madison County, et
al., Defendants. 11th Circuit. Case No. 20-11401-B. April 23,
2020. On Appeal from the U.S. District Court for the Middle
District of Alabama.

(BEFORE MARTIN, JORDAN, and ROSEN-
BAUM, Circuit Judges.)

(JORDAN, Circuit Judge.) The Alabama Attor-
ney General, Steve Marshall, and the Alabama
State Health Officer, Dr. Scott Harris, move for a
stay of a preliminary injunction that enjoins
certain applications of a public health order issued
in response to the COVID-19 pandemic in Ala-
bama. For the reasons which follow, we deny the
motion for a stay, and in a separate order we
expedite the appeal.

I
On March 13, 2020, the Governor of Alabama

declared a state public health emergency due to
the outbreak of the novel coronavirus known as
COVID-19. Dr. Harris subsequently issued a
series of orders to combat the spread of the virus.
One of these orders, published on March 27,
2020, mandated the postponement of “all dental,
medical, or surgical procedures,” with two excep-
tions: (a) those “necessary to treat an emergency
medical condition;” and (b) those “necessary to
avoid serious harm from an underlying condition
or disease, or necessary as a part of a patient’s
ongoing and active treatment.” Initially, the order
was to remain in effect until April 17, 2020, but
on April 3, 2020, Dr. Harris issued an amended
order which is substantively identical to the
March 27 order but applies until April 30, 2020.
Both orders provide that they may be extended or
relaxed depending on the circumstances. A viola-
tion of the March 27 or April 3 orders constitutes
a misdemeanor. See Ala. Code § 22-2-14.

The plaintiffs—Dr. Yashica Robinson, the
Alabama Women’s Center, Reproductive Health
Services, and the West Alabama Women’s
Center—are abortion providers in Alabama. After
Dr. Harris issued the March 27 order, counsel for
the plaintiffs reached out to the Alabama Depart-
ment of Public Health to determine whether the
order would be applied to their clinics. On March
29, the chief counsel to the Attorney General
stated in response: “[W]e are unable to provide . . .
a blanket affirmation that abortions will, in every
case, fall within one of the exemptions.” D.E. 73
at 48 ¶¶ 14, 71 (attachment 7). Because they were
concerned about being prosecuted for exercising
their medical judgment, on March 30 the plaintiffs
sought a temporary restraining order preventing
enforcement of the March 27 order as applied to
pre-viability abortions.1

The district court held a hearing on the motion
for a TRO that same day. At the hearing, counsel
for the state said that the March 27 order applies to
abortions, and that abortion procedures do not fall

into the enumerated exceptions unless they are
required to protect the life or health of the mother.
See D.E. 98 at 20-21. Based on these representa-
tions, the district court issued a TRO. See D.E. 83.

Two days later, on April 1, the state filed a
motion to dissolve the TRO in which it clarified
that during the TRO hearing it “did not mean to
suggest” that protecting the life or health of the
mother “are the only circumstances where an
abortion would fit within one of the two excep-
tions.” D.E. 89 at 26, n.30. In response, the district
court held another hearing on April 3 to discuss
the state’s revised interpretation of the March 27
order. During this hearing, the district court
understood the state to be making several clarifi-
cations as to the scope of the March 27 order and
its exceptions. See D.E. 137 at 10-12. These
clarifications indicated, in pertinent part, that an
abortion could go forward if:

• as with all other medical procedures, a
doctor determines that one of the exceptions in
the order applies;

• a healthcare provider determines that a
patient will lose her right to lawfully seek an
abortion in Alabama based on the order’s
mandatory delays, given that under Alabama
law, abortion becomes illegal when the proba-
ble postfertilization age of the fetus is at least
20 weeks, see Ala. Code § 26-23B-5; or

• a healthcare provider determines that an
abortion may not be delayed “in a healthy
way.”

See D.E. 111 at 10-13. The district court adopted
these clarifications in an order staying the TRO in
part. See id. It did so to make the state’s clarifica-
tions binding. See D.E. 137 at 13.

As noted above, on April 3 Dr. Harris issued
an amended order which is substantively identical
to the March 27 order but applies through April
30. On April 5, the state submitted additional
clarifications as to how it interpreted the April 3
order. The state clarified that:

• “a healthcare provider’s assertion that a
procedure meets one of the exceptions [in the
order] is not conclusive proof that the proce-
dure meets one of the exceptions”;

• although “[t]he fact that a delay would
render a procedure unavailable could be rele-
vant to determining whether it is currently
necessary to perform the procedure[,] . . . any
healthcare provider would still need to make
an individualized determination for his or her
patient as to whether losing the ability to have
a procedure performed would cause serious
harm to the patient”; and

• while a procedure may be performed if it
cannot be delayed in a “healthy way,” the risk
to a patient’s health must be “sufficiently ‘seri-
ous.’ ”

See D.E. 120 at 2-3 (emphasis added).
The next day, however, during the hearing on

the plaintiffs’ motion for a preliminary injunction,
Dr. Harris changed the state’s interpretation again.
He testified that healthcare providers would be
“the ones who determine whether their procedure
fits into th[e] exceptions [in the order], not the
health department,” based on their “clinical judg-
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ment.” D.E. 133 at 49. He further explained that
providers may “consider whatever factors they
would deem would be appropriate to make that
determination.” Id. at 16.

Dr. Robinson testified that the state’s April 5
clarifications “made it very clear to [her] that [her]
medical judgment was not the final decision when
it came to the care decisions that [she] was making
for [her] patients.” Id. at 125. She said that she
does not “know who that is going to be left up to,
but it made it very clear to [her] . . . that [her
judgment] would not be the final call.” Id. She has
“significant concerns about whether [her] medical
judgment will be treated with the same respect as
other physicians” due to the history of hostility
towards her as an abortion provider in Alabama.
See id. at 116-117. For instance, during the
COVID-19 crisis, protesters had already called
the police on her facility, trying to shut it down.
See id. at 121. She is concerned that, if she vio-
lates the April 3 order, she will be subject to
misdemeanor charges. See id. at 166.

Although the district court did not determine
that the April 3 order—as interpreted by Dr.
Harris at the preliminary injunction hearing—was
unconstitutional, it explained that the plaintiffs
“cannot rely on the defendants’ non-binding
assurances that they will not return to” their earlier
interpretation of the order: that abortions may
proceed without delay only if they are necessary
to protect the mother’s life or health. See D.E. 137
at 20-21. Based on the evidence presented at the
preliminary injunction hearing, the district court
determined that the medical restrictions, as read
pursuant to the state’s earlier interpretation,
violate the Fourteenth Amendment. See id. at 20.
Accordingly, it concluded that the plaintiffs
demonstrated a substantial likelihood of success
on the merits and granted a preliminary injunc-
tion. See id. at 21.

The preliminary injunction issued by the
district court is a limited one. It does not block all
enforcement of the medical restrictions in the
April 3 order against abortion providers. See D.E.
138 at 2. Instead, consistent with Dr. Harris’
testimony, it prohibits the state from failing to
allow healthcare providers to consider and base
their decisions as to whether to provide an abor-
tion without delay on certain factors. See id. at 2-
4. These include whether the patient would lose
her legal right to obtain an abortion under Ala-
bama Code § 26-23B-5 if the procedure were
delayed until after April 30. See id. at 3.

The state, through Attorney General Marshall
and Dr. Harris, appealed. The state also filed an
emergency motion to stay the preliminary injunc-
tion pending appeal.

II
In reviewing a motion to stay a preliminary

injunction pending appeal, we consider the fol-
lowing factors: “(1) whether the stay applicant has
made a strong showing that it is likely to succeed
on the merits, (2) whether the applicant will be
irreparably injured absent a stay, (3) whether the
issuance of the stay will substantially injure the
other parties interested in the proceeding, and (4)
where the public interest lies.” Democratic Exec.

Committee of Fla. v. Lee, 915 F.3d 1312, 1317
(11th Cir. 2019) [27 Fla. L. Weekly Fed. C1696a]
(citing Nken v. Holder, 556 U.S. 418, 434 (2009)
[21 Fla. L. Weekly Fed. S788a]). The first two
factors “are the most critical.” Nken, 556 U.S. at
434; Lee, 915 F.3d at 1317. “It is not enough that
the chance of success on the merits be better than
negligible. . . . By the same token, simply showing
some possibility of irreparable injury . . . fails to
satisfy the second factor.” Nken, 556 U.S. at 434-
35 (citations and internal quotation marks omit-
ted).

The district court, in granting a preliminary
injunction, did not definitively rule on the merits
of the case. Today, we likewise do not conclu-
sively resolve the merits of the state’s appeal.
Because a preliminary injunction is reviewed
under the deferential abuse of discretion standard,
see Benisek v. Lamone, 138 S. Ct. 1942, 1943
(2018) [27 Fla. L. Weekly Fed. S382a], the nar-
row question for us is whether the state has made
a strong showing that the district court abused its
discretion.

III
The state argues that it is “almost certain” to

succeed on the merits because (1) the plaintiffs
lack standing to bring a pre-enforcement chal-
lenge, as they have not demonstrated a credible
threat of injury; and (2) the April 3 order is a
constitutional emergency measure issued pursu-
ant to the state’s police powers. See Motion for
Stay at 11, 13-19. We consider each argument
below.

A
We have explained that “[w]hen the plaintiff

has alleged an intention to engage in a course of
conduct arguably affected with a constitutional
interest, but proscribed by a statute, and there
exists a credible threat of prosecution thereunder,
he should not be required to await and undergo a
criminal prosecution as the sole means of seeking
relief.” Am. Charities for Reasonable Fundrais-
ing Regulation, Inc. v. Pinellas Cty., 221 F.3d
1211, 1214 (11th Cir. 2000) (citations and inter-
nal quotation marks omitted). Thus, a plaintiff
may establish standing to bring an as-applied/ pre-
enforcement challenge by showing that either “(1)
[she] was threatened with prosecution; (2) prose-
cution is likely; or (3) there is a credible threat of
prosecution.” Id. (citation and internal quotation
marks omitted).

At this stage, the plaintiffs have established a
credible threat of prosecution, a standard we have
described as “quite forgiving.” Wollschlaeger v.
Governor, 848 F.3d 1293, 1305 (11th Cir. 2017)
[26 Fla. L. Weekly Fed. C1186a] (en banc) (cita-
tion and internal quotation marks omitted). Dr.
Robinson testified that she is concerned that if she
violates the April 3 order, she will be subject to
misdemeanor charges. See D.E. 133 at 166.
Indeed, under Alabama law, a violation of the
March 27 or April 3 orders is a misdemeanor
punishable by a fine of between $25 and $500 per
each day of violation. See Ala. Code § 22-2-14.

If the state were to abide by Dr. Harris’ inter-
pretation of the April 3 order at the preliminary
injunction hearing—which would permit the

plaintiffs to provide abortion services that they
deem necessary in their clinical judgment—it is
unlikely that they would face prosecution. But we
are not persuaded that Dr. Harris’ interpretation of
the order at the preliminary injunction hearing
diminishes the plaintiffs’ reasonable fear of
prosecution.

First, Dr. Harris admitted that his statements
about or interpretations of the order do not bind
Alabama prosecuting authorities. Indeed, he
testified that he has “no idea” how law enforce-
ment officials would interpret or enforce the April
3 order. See D.E. 133 at 44. As we have explained,
“[m]id-litigation assurances are all too easy to
make and all too hard to enforce, which probably
explains why the Supreme Court has refused to
accept them.” W. Ala. Women’s Ctr. v. William-
son, 900 F.3d 1310, 1328 (11th Cir. 2018) [27
Fla. L. Weekly Fed. C1240a]. See also Stenberg
v. Carhart, 530 U.S. 914, 940-41 (2000) (declin-
ing to accept the attorney general’s “narrowing
interpretation” of the state’s abortion statute as
“authoritative” because it did not bind the state
courts or local law enforcement authorities).2

Second, the state says that the district court’s
limited preliminary injunction “more-or-less
memorializes Dr. Harris’ testimony of how the
order will be enforced[.]” Motion for Stay at 19.
That is true. But the fact that the state nevertheless
vigorously opposes the preliminary injunction
suggests that it does not intend to enforce the
April 3 order consistently with Dr. Harris’ testi-
mony at the April 6 hearing and may revert to its
earlier interpretations. See, e.g., Wollschlaeger,
848 F.3d at 1305 (explaining that we may infer
the state’s intent to enforce certain provisions of a
statute from the fact that it has “vigorously de-
fended the [law] in court” after it was challenged).

Third, the state has not been consistent in its
position with respect to what the March 27 and
April 3 orders mean. Dr. Harris’ testimony at the
April 6 preliminary injunction hearing conflicted
with the state’s earlier interpretation of the order
expressed at the TRO hearing: that the order
proscribed abortion procedures unless they are
necessary for the mother’s life or health. Dr.
Harris’ testimony also contradicted the state’s
interpretation of the order stated in the “clarifica-
tions” filed on April 5. Given the state’s varied
interpretations of the April 3 order, the plaintiffs
cannot be forced to guess whether their conduct is
prohibited and then face prosecution if they
choose incorrectly. See id. at 1306 (explaining
that a letter from the Board of Medicine interpret-
ing the challenged law did not diminish the doc-
tors’ reasonable fear of prosecution because the
letter contradicted earlier positions taken by the
Board).3

B
Turning to the terms of the preliminary injunc-

tion, we note at the outset that this is an atypical
case. That is because the state concedes that the
substance of the district court’s preliminary
injunction is consistent with its own (and latest)
interpretation of the April 3 order. See Motion for
Stay at 4 (“[T]he problem is not so much the
substance of the district court’s addendum to the
emergency health order. The problem is that the
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district court crafted it at all . . .”); id. at 19 (con-
ceding that the injunction “more-or-less memori-
alizes Dr. Harris’ testimony of how the order will
be enforced”).

“The chief function of a preliminary injunc-
tion is to preserve the status quo until the merits of
the controversy can be fully and fairly adjudi-
cated.” Ne. Fla. Ch. of Ass’n of Gen. Contractors
v. City of Jacksonville, 896 F.2d 1283, 1284 (11th
Cir. 1990). Because of the state’s shifting inter-
pretations of the March 27 and April 3 orders, the
district court had ample authority to issue a pre-
liminary injunction to preserve the status quo and
prevent the state from reverting to its initial and
more restrictive interpretations. See generally
11A Charles Alan Wright, Arthur Miller, & Mary
Kay Kane, Federal Practice and Procedure § 2948
(3d ed. 2013 & 2019 supp.) (preservation of the
status quo through a preliminary injunction “is
unobjectionable when used simply to articulate
the desire to prevent [the] defendant from chang-
ing the existing situation to [the] plaintiff’s irrepa-
rable detriment”). We therefore struggle to see
how the state can show a strong likelihood of
success on the merits or irreparable harm.

1
The state argues that the order is a valid exer-

cise of its power to issue public health orders
during an emergency. It relies on Jacobson v.
Commonwealth of Massachusetts, 197 U.S. 11
(1905), and Smith v. Avino, 91 F.3d 105 (11th Cir.
1996), abrogated on other grounds by Steel Co. v.
Citizens for a Better Environment, 523 U.S. 83,
94 (1998). But just as constitutional rights have
limits, so too does a state’s power to issue execu-
tive orders limiting such rights in times of emer-
gency.

In Jacobson, the Supreme Court rejected the
defendant’s argument that compulsory vaccina-
tion violated his Fourteenth Amendment rights,
explaining that “a community has the right to
protect itself against an epidemic of disease which
threatens the safety of its members.” 197 U.S. at
27. But its ruling was not an absolute blank check
for the exercise of governmental power. The
Court explained that “if a statute purporting to
have been enacted to protect the public health, the
public morals, or the public safety, has no real or
substantial relation to those objects, or is, beyond
all question, a plain, palpable invasion of rights
secured by the fundamental law, it is the duty of
courts to so adjudge, and thereby give effect to the
Constitution.” Id. at 31.

Similarly, in Smith, we upheld a curfew that
was imposed in the aftermath of Hurricane An-
drew against the plaintiff’s constitutional chal-
lenges. See 91 F.3d at 107-10. But we did not hold
that courts cannot review emergency orders or
invalidate them when appropriate. Instead, we
explained that “when a curfew is imposed as an
emergency measure in response to a natural
disaster, the scope of review in cases challenging
its constitutionality is limited to a determination
whether the [executive’s] actions were taken in
good faith and whether there is some factual basis
for the decision that the restrictions . . . imposed
were necessary to maintain order.” Id. at 109

(citations and internal quotation marks omitted).
So, while states and the federal government have
wide latitude in issuing emergency orders to
protect public safety or health, they do not have
carte blanche to impose any measure without
justification or judicial review.

The district court considered Jacobson and
Smith, but read them together with cases holding
that the Fourteenth Amendment generally pro-
tects a woman’s right to terminate her pregnancy.
See D.E. 137 at 28-45. The Supreme Court estab-
lished in Planned Parenthood of Southeastern
Pennsylvania v. Casey, 505 U.S. 833, 878 (1992)
(plurality opinion), that an “undue burden” on a
woman’s right to have an abortion renders a
restriction unconstitutional if the law’s “purpose
or effect is to place a substantial obstacle in the
path of a woman seeking an abortion before the
fetus attains viability.” This standard “requires
that courts consider the burdens a law imposes on
abortion access together with the benefits those
laws confer.” Whole Woman’s Health v.
Hellerstedt, 136 S. Ct. 2292, 2309 (2016) [26 Fla.
L. Weekly Fed. S360a].

Reading these two lines of cases together, the
district court concluded that the April 3 order (if
applied to proscribe abortions unless necessary
for the mother’s life or health) imposed a “plain,
palpable invasion of rights,” yet had “no real or
substantial relation” to the state’s goals. See
Jacobson, 197 U.S. at 31. See D.E. 137 at 28-42.
Based on the evidence presented at the prelimi-
nary injunction hearing, and its factual findings—
which the state does not challenge—the district
court was permitted to reach this conclusion and
to issue a status quo preliminary injunction to
ensure that the state did not deviate from Dr.
Harris’ interpretation of the April 3 order at the
preliminary injunction hearing.

The district court found that “for at least some
women, a mandatory postponement until April 30
would operate as a prohibition of abortion, en-
tirely nullifying their right to terminate their
pregnancies[.]” D.E. 137 at 22-23. This is because
under Alabama law abortion becomes illegal
when the probable postfertilization age of the
fetus is at least 20 weeks. See Ala. Code § 26-
23B-5. A mandatory postponement until April
30—which is one month from when the state
initially interpreted the order to apply to abortions
on March 30—could thus extend a woman’s
pregnancy beyond this 20-week boundary, mak-
ing abortion illegal after that point. See D.E. 137
at 23.

In addition, the district court found that, for
other women, “a delay until April 30 will pose a
tremendous, and sometimes insurmountable,
burden,” because of “major logistical hurdles.” Id.
at 24-25. For example, Dr. Robinson testified that
her clinic is the only abortion facility in Alabama
that provides termination of pregnancy beyond 14
weeks of gestational age. See id. at 24; D.E. 133 at
114. If physicians in Alabama are forced to post-
pone abortion services until after April 30, she
explained that her clinic likely will not have the
capacity to care for all of the patients who seek an
abortion after that gestational age, but who must
have the procedure before the expiration of the

20-week limit under Alabama law. See D.E. 133
at 114-16. The district court further found that
other obstacles women face in seeking to obtain
an abortion—such as difficulty traveling to a
clinic, receiving necessary time off, arranging
child care, or affording an abortion in the first
place—would be “greatly exacerbate[d]” by a
mandatory delay, particularly “in the midst of a
pandemic that has yielded widespread job loss,
financial difficulty, and social isolation.” D.E.
137 at 25.

Finally, the district court found that for other
women, postponing an abortion may cause
“serious harm, or a substantial risk of serious
harm, to that woman’s health,” explaining that Dr.
Robinson “credibly testified that, for at least some
women, even a short delay can make an abortion
(or the ongoing pregnancy) substantially risker.”
Id. at 25-26. The district court relied on Dr. Robin-
son’s testimony that “the risk of a serious compli-
cation increases with weeks’ gestation,” and that
“each week that the abortion is delayed, it in-
creases the risk to the patient.” D.E. 133 at 107,
111; D.E. 137 at 26. Dr. Robinson summarized a
report concluding that “every week that an abor-
tion is delayed [it] increases the risk [of mortality
or death in the patient] by approximately 38
percent.” D.E. 133 at 110. For patients who are
victims of domestic violence or rape, Dr. Robin-
son testified that delaying the abortion may also
result in increased intimate partner violence or an
increased emotional and mental toll on the patient.
See id. at 112.

In light of these effects, the district court
concluded that the medical restrictions in the
April 3 order—if applied to proscribe abortions
unless necessary to protect the health or life of the
mother—are substantially likely to be unconstitu-
tional. See D.E. 137 at 28. And to the extent that
the April 3 order effectively operates as a prohibi-
tion on a woman’s right to obtain an abortion
before viability, the district court concluded that
it is substantially likely to be unconstitutional as
applied. See D.E. 137 at 32-33. On this record, the
state has not shown a strong likelihood that the
district court erred in reaching these conclusions.
See, e.g., Gonzales v. Carhart, 550 U.S. 124, 146
(2007) [20 Fla. L. Weekly Fed. S180a] (“Before
viability, a State may not prohibit any woman
from making the ultimate decision to terminate
her pregnancy.”) (citation and internal quotation
marks omitted).

The district court also concluded that, even
where the April 3 order does not operate as a
complete prohibition, a mandatory one-month
postponement of abortion is also substantially
likely to impose an “undue burden” under Casey.
See D.E. 137 at 35-37. It reached this conclusion
based on its findings that the delay would “am-
plify existing challenges, pose severe health risks,
and render abortions functionally unavailable for
at least some women,” but would only minimally
serve the state’s interests. See id. at 37-38. Based
on the district court’s underlying and unchal-
lenged factual findings, the state has not shown a
strong likelihood of demonstrating error in this
regard either.

2
The state argues that applying the April 3
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order to abortion providers serves three interests:
(1) it frees up hospital capacity for the influx of
patients suffering from COVID-19; (2) it pre-
serves personal protective equipment (PPE) for
medical workers caring for COVID-19 patients;
and (3) it slows the spread of the virus by reducing
social interactions. See Motion for Stay at 2, 10,
19. Dr. Harris testified as to these interests, though
in general terms, at the preliminary injunction
hearing. See D.E. 133 at 10-13, 21. Of course,
these interests are presumably served by Dr.
Harris’ current interpretation of the April 3 order,
and the preliminary injunction merely preserves
that interpretation—the status quo—while pre-
venting the state from going back to any prior and
more restrictive interpretations. So the prelimi-
nary injunction advances the state’s interests co-
extensively with Dr. Harris’ interpretation of the
order. For the sake of completeness, however, we
add the following with respect to the evidence
presented at the preliminary injunction hearing on
the state’s interests.

With respect to the conservation of hospital
resources, the district court found that the “medi-
cal restrictions are very unlikely to make a signifi-
cant difference” because “the rate of abortions that
require hospitalization is extremely low.” D.E.
137 at 40. This finding is supported by Dr. Robin-
son’s testimony that abortions in Alabama are
typically not performed in hospitals, that signifi-
cant complications arise from an abortion proce-
dure less than 0.5% of the time, and that less than
0.01% of complications resulting from an abor-
tion require hospital care. See D.E. 133 at 100, 78,
154. Significantly, the state presented no contrary
evidence, and Dr. Harris admitted he had “no
data” to support the assertion that abortions may
result in complications which require emergency
medical care and tax the health care system. See
id. at 54.

The district court also found that “most abor-
tions and related appointments require a limited
amount of personal protective equipment . . . and
a delayed abortion does not erase even the pa-
tient’s short-term need for medical care.” D.E.
137 at 38. This is because normal prenatal visits
and mandatory pre-abortion examinations are
permitted to proceed as scheduled under the order.
See id. at 39. Beyond these appointments, the
district court found—again based on Dr. Robin-
son’s testimony—that “abortions themselves only
require a limited amount of PPE.” Id. at 39.

In addition, the district court found that if an
abortion is delayed and then does not proceed
(e.g., if the delay results in the woman not being
able to access an abortion within the permitted
time limit under Alabama law), the restrictions
“may backfire over time,” as prenatal care re-
quires more PPE. See id. at 41. For example, Dr.
Robinson testified that a typical uncomplicated
pregnancy requires 10-13 prenatal visits—all of
which require medical providers to use PPE—and
a complicated pregnancy would require far more.
See D.E. 133 at 125-27, 131. Dr. Harris did not
disagree. See id. at 52. The district court found,
based on Dr. Robinson’s testimony, that at least
some of these needs would emerge before the
order expires, especially if it is extended further.

See D.E. 137 at 41-42. Again, the state presented
no contrary evidence.4

In view of these factual findings, which are
amply supported by the record, the district court
did not err in concluding that the burdens imposed
by the medical restrictions as interpreted at the
TRO hearing are undue under Casey, and that
they impinge the right to an abortion in a “plain,
palpable” fashion under Jacobson, 197 U.S. at 31.
See id. at 42. We note again that at the preliminary
injunction hearing the state did not present any
evidence that applying the April 3 order to pro-
scribe pre-viability abortions would in fact free up
hospital space for COVID-19 patients or PPE for
medical providers. In fact, Dr. Harris admitted
that the state “did not attempt” to evaluate how
much PPE different types of doctors use “at all.”
D.E. 133 at 22. As the district court noted, with
respect to any PPE that is conserved from delay-
ing abortion procedures, the state did not present
any evidence regarding how such resources might
be used or re-directed to hospitals that are experi-
encing shortages. See D.E. 137 at 40, n.16. Based
on the record before us, the state’s concerns that it
would lack hospital space or PPE to treat COVID-
19 patients as a result of those resources being
utilized for women obtaining abortions are
“hypothetical scenarios,” as the record is “devoid
of evidence that there is a risk that these scenarios
would occur” if we do not grant the state’s motion
for a stay. See S. Wind Women’s Ctr. LLC v. Stitt,
2020 WL 1860683, at *3 (10th Cir. 2020)
(Lucero, J., concurring).

3
The state relies on the Fifth Circuit’s decision

in In re Abbott, __ F.3d __, No. 20-50264, 2020
WL 1685929 (5th Cir. Apr. 7, 2020), and the
Eighth Circuit’s decision in In re Rutledge, __
F.3d __, No. 20-1791, 2020 WL 1933122 (8th
Cir. Apr. 22, 2020) (agreeing with Abbott). In
Abbott, a divided Fifth Circuit panel granted a
writ of mandamus directing the district court to
vacate a TRO which exempted abortions from a
Texas executive order postponing non-essential
surgeries and procedures due to the COVID-19
epidemic. See Abbott, 2020 WL 1685929, at *1-2.
In Rutledge, a divided Eighth Circuit panel issued
a writ of mandamus directing the district court to
vacate a TRO which prohibited Arkansas officials
from applying to surgical abortions a healthcare
directive postponing non-medically necessary
surgeries due to the COVID-19 epidemic. See
Rutledge, 2020 WL 1933122, at *2. Assuming
without deciding that the majority opinions in
Abbott and Rutledge are persuasive, they are
distinguishable for several reasons.

The Fifth and Eighth Circuits respectively
concluded that the district courts in Abbott and
Rutledge made several legal errors. The Abbott
district court failed to consider Jacobson, and it
also failed to analyze the Texas COVID-19 order
under the Casey undue-burden test. See Abbott,
2020 WL 1685929, at *8, 11. According to the
Fifth Circuit, the district court should have “care-
fully pars[ed]” the evidence to determine whether
the order imposed “burdens on abortion that
‘beyond question’ exceed its benefits in combat-

ting the epidemic Texas now faces.” Id. at *11.
The Rutledge district court “summarily” ex-
plained that its TRO was consistent with Jacob-
son, but the Eighth Circuit took issue with the
TRO because the district court similarly “failed to
apply [the] requisite [Jacobson] framework and,
thus, abused its discretion.” Rutledge, 2020 WL
1933122, at *5. Here, in contrast, the district court
applied both the Jacobson framework and the
Casey undue-burden test. See D.E. 137 at 29-33.
The district court also carefully weighed the
evidence presented at the preliminary injunction
hearing, determining that the burdens on abortion
created by the state’s initial interpretations of the
March 27 and April 3 orders far exceeded the
orders’ benefits in combatting the COVID-19
epidemic. See id. at 23-27, 36-42.

In addition, the district court in Abbott inter-
preted Texas’ COVID-19 order as an “outright
ban” on pre-viability abortions and restrained the
state from applying it to abortion procedures
altogether. See Abbott, 2020 WL 1685929, at *1.
The district court in Rutledge likewise issued a
TRO that flatly prevented state officials from
enforcing Arkansas’ health directive against
surgical abortion providers. See Rutledge, 2020
WL 1933122, at *2. Here, however, there is no
blanket prohibition of the April 3 order. The state
may still require the delay of abortions which
providers, in their reasonable clinical judgment,
determine can be postponed. The district court’s
preliminary injunction maintains the status quo,
and is narrowly tailored to balance the state’s need
to combat the COVID-19 epidemic and the right
to access an abortion.5

We repeat again—for this is a point worth
repeating—that the state agrees that the prelimi-
nary injunction is consistent with its latest inter-
pretation of how the April 3 order should be read.
See Motion for Stay at 4, 19. A litigant who agrees
with the substance of an order faces a steep uphill
battle in seeking to have that order stayed on
appeal. So it is here.

IV
We deny the motion to stay the district court’s

preliminary injunction pending appeal. On this
record, the state has not made a “strong showing
that it is likely to succeed on the merits” of its
appeal or that it will be “irreparably injured absent
a stay.” Lee, 915 F.3d at 1317.

MOTION FOR STAY PENDING AP-
PEAL DENIED.
))))))))))))))))))

1This issue arose in the course of ongoing litigation
between the parties regarding a different Alabama
statute. See D.E. 1. The plaintiffs amended their com-
plaint and moved for a TRO on March 30, three days
after the March 27 order was issued.

2The state could have presented the testimony of
Attorney General Marshall or another member of his
office as to how prosecutorial discretion would be
exercised with respect to the April 3 order. But it did not
offer any such testimony.

3To the extent that the state argues in its reply that its
interpretation of the March 27 and April 3 orders has
remained consistent throughout, that contention is flatly
refuted by the record.

4Although not expressly addressed in the district
court’s order, the record also reflects that providing
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certain abortion services (e.g., medication abortions)
involves limited social interaction. See D.E. 133 at 141-
42 (describing the interactions required for surgical and
medication abortions).

5We note also that both Abbott and Rutledge are
TRO cases. Here, in contrast, we have a preliminary
injunction issued after an evidentiary hearing.

*        *        *
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Insurance—Personal injury protection—Coverage—Medical
expenses—Reimbursement methodology and obligation—Declaratory
judgment—When an insurer has given notice of its intent to use the
legislative created fee schedule to calculate and limit reimbursements
of reasonable medical expenses and a medical provider submits a
charge for an amount less than the amount allowed under statutory fee
schedule, the insurer may pay 80 percent of the allowable amount
under the Schedule, or, if it is less, the full amount of the charge as
submitted by the provider—PIP statute explicitly states that, if a
provider submits a charge for an amount less than amount allowed
under the Schedule, the insurer may pay the amount of the charge
submitted

REVIVAL CHIROPRACTIC LLC, Plaintiff, v. ALLSTATE INSURANCE
COMPANY and ALLSTATE PROPERTY AND CASUALTY INSURANCE
COMPANY, Defendants. U.S. District Court, Middle District of Florida, Orlando
Division. Case No. 6:19-cv-445-PGB-LRH. March 5, 2020. Paul G. Byron, Judge.

ORDER

This cause comes before the Court on Defendants’ Motion for
Summary Judgment (Doc. 28) and Plaintiff’s Amended Motion for
Summary Judgment (Doc. 29). Upon consideration, Plaintiff’s motion
is due to be granted, and Defendants’ motion is due to be denied.

I. BACKGROUND
This declaratory action arises from a dispute concerning the

interpretation of Florida’s Motor Vehicle No-Fault Law—
specifically, Florida’s personal injury protection (“PIP”) statute. So,
the Court starts there.

A. Florida’s PIP Statute
Florida’s PIP statute requires an automobile operator to carry PIP

insurance that provides up to $10,000 in combined medical expense
and lost wage coverage in the event of an auto accident. See Fla. Stat.
627.736(1)(a). In turn, the PIP statute mandates that every PIP insurer
reimburse the insured for “[e]ighty percent of reasonable expenses for
medically necessary medical, surgical, X-ray, dental, and rehabilita-
tive services, including prosthetic devices and medically necessary
ambulance, hospital, and nursing services if the individual receives
initial services and care . . . within [fourteen] days after [a] motor
vehicle accident.” See id. (emphasis added).

The PIP statute provides two methodologies for an insurer to
calculate reimbursements of medical expenses: (1) the reasonableness
is a fact dependent inquiry methodology prescribed under §
627.736(5)(a); and (2) the schedule of maximum charges methodol-
ogy provided under § 627.736(5)(a)1. See Cent. Palm Beach Physi-
cians & Urgent Care, Inc. v. Infinity Auto Ins. Co., No. 17-cv-62201-
WPD, 2018 WL 3089326, at *2 (S.D. Fla. May 16, 2018).

Relevant here is the latter methodology, which permits an “insurer
‘to limit reimbursement of medical expenses to 80 percent’ of a
schedule of charges that mostly track Medicare rates.” Bailey v. Rocky
Mountain Holdings, LLC, 889 F.3d 1259, 1262 (11th Cir. 2018) [27
Fla. L. Weekly Fed. C871a]. Specifically, the PIP statute provides
that:

1. The insurer may limit reimbursement to 80 percent of the
following schedule of maximum charges [(“Schedule”)]:

a. For emergency transport and treatment by providers licensed
under chapter 401, 200 percent of Medicare.

b. For emergency services and care provided by a hospital licensed
under chapter 395, 75 percent of the hospital’s usual and customary
charges.

c. For emergency services and care as defined by s. 395.002
provided in a facility licensed under chapter 395 rendered by a
physician or dentist, and related hospital inpatient services rendered

by a physician or dentist, the usual and customary charges in the
community.

d. For hospital inpatient services, other than emergency services
and care, 200 percent of the Medicare Part A prospective payment
applicable to the specific hospital providing the inpatient services.

e. For hospital outpatient services, other than emergency services
and care, 200 percent of the Medicare Part A Ambulatory Payment
Classification for the specific hospital providing the outpatient
services.

f. For all other medical services, supplies, and care, 200 percent of
the allowable amount under:

(I) The participating physicians Schedule of Medicare Part B,
except as provided in sub-sub- subparagraphs (II) and (III).

(II) Medicare Part B, in the case of services, supplies, and care
provided by ambulatory surgical centers and clinical laboratories.

(III) The Durable Medical Equipment Prosthetics/Orthotics and
Supplies fee schedule of Medicare Part B, in the case of durable
medical equipment.

. . .

Fla. Stat. § 627.736(5)(a)1.
“An insurer may limit payment . . . only if the insurance policy

includes a notice at the time of issuance or renewal that the insurer
may limit payment pursuant to the [S]chedule.” Fla. Stat. §
627.736(5)(a)5. Furthermore, “[i]f a provider submits a charge for an
amount less than the amount allowed under [§ 627.736(5)(a)1], the
insurer may pay the amount of the charge submitted.” Id.

B. The Subject Policy
In 2017, Defendant Allstate Insurance Company and Defendant

Allstate Property and Casualty Insurance Company (collectively,
“Allstate”) issued separate automobile insurance policies to Natalie
Rivera (“Rivera”) and Jazmine Padin (“Padin”) (collectively, the
“Insureds”). (See Docs. 26-1, 26-2). In the policies, Allstate provided
notice that it would limit reimbursement in accordance with the
Schedule set forth in § 627.736(5)(a)1. (Doc. 26, ¶ 8).

While the policies were in effect, the Insureds “were each involved
in motor vehicle accidents resulting in bodily injuries to their per-
sons.” (Id. ¶ 4). Following their respective accidents, the Insureds
sought medical treatment from Plaintiff Revival Chiropractic LLC
(“Revival”) and assigned any rights and benefits under their policies
to the same. (Id. ¶¶ 5-6). Revival then billed Allstate for the medical
treatment it rendered to the Insureds. (Id. ¶ 14).

In some instances, the charges submitted by Revival were less than
the amounts allowed under the Schedule (hereinafter, “Subject
Charges”). (Id. ¶ 11). Revival submitted a charge of $100 for CPT
Code 99202, which had an allowable amount of $149.92 under the
Schedule. (Id. ¶¶ 12, 13). Revival also submitted a charge of $75 for
CPT Code 98941, which had an allowable amount of $81.70 under the
Schedule. (Id. ¶¶ 14, 15).

Having elected to limit reimbursements in accordance with the
Schedule, Revival asserts Allstate was required to pay either: (1) 80
percent of the amount allowed under the Schedule as provided under
in § 627.736(5)(a)1, or (2) the full amount of the Subject Charges as
provided under§ 627.736(5)(a)5. (Doc. 29, pp. 2-4, 7, 13). Allstate did
neither. Instead, it paid only 80% of the Subject Charges. (Doc. 26, ¶
16).

Accordingly, on January 23, 2019, Revival initiated a putative
class action against Allstate in state court, seeking a judgment
“[d]eclaring that [Allstate] violated Florida law by paying only [eighty
percent] of the charges submitted where the charges submitted were
for less than the amounts allowed” under § 627.736(5)(a)1, Florida
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Statutes. (Doc. 1-1, p. 14).
On March 7, 2019, Allstate timely removed Revival’s action to this

Court. (Doc. 1). Now, Allstate and Revival both move for summary
judgment. (Docs. 28, 29). With briefing complete (Docs. 31-33, 35),
this matter is ripe for adjudication.

II. STANDARD OF REVIEW
Summary judgment is appropriate only “if the movant shows that

there is no genuine dispute as to any material fact and that [it] is
entitled to judgment as a matter of law. Fed. R. Civ. P. 56(a). To
support its position that it is entitled to summary judgment, the
moving party bears the initial burden of “citing to particular parts of
materials in the record, including depositions, documents, electroni-
cally stored information, affidavits or declarations, stipulations . . . ,
admissions, interrogatory answers, or other materials.” Fed. R. Civ. P.
56(c)(1)(A). “The burden then shifts to the non-moving party, who
must go beyond the pleadings, and present affirmative evidence to
show that a genuine issue of material fact exists.” Porter v. Ray, 461
F.3d 1315, 1320 (11th Cir. 2006) [22 Fla. L. Weekly Fed. C1918a].

A factual dispute is genuine if “a reasonable jury could return a
verdict for the nonmoving party.” Anderson v. Liberty Lobby, Inc.,
477 U.S. 242, 248 (1986). In determining whether a genuine dispute
of material fact exists, the Court must read the evidence and draw all
factual inferences therefrom in the light most favorable to the non-
moving party and must resolve any reasonable doubts in the non-
movant’s favor. Skop v. City of Atlanta, Ga., 485 F.3d 1130, 1136
(11th Cir. 2007) [20 Fla. L. Weekly Fed. C579a]. Summary judgment
should only be granted “[w]here the record taken as a whole could not
lead a rational trier of fact to find for the non-moving party.”
Matsushita Elec. Indus. Co., Ltd. v. Zenith Radio Corp., 475 U.S. 574,
587 (1986).

III. DISCUSSION
In moving for summary judgment, Revival argues that when an

insurer has given notice of its intent to use the legislatively created fee
Schedule to calculate and limit reimbursements and a medical
provider submits a charge for an amount less than the amount allowed
under the Schedule (hereinafter, “Lesser Charge”), “then the insurer
may pay the amount of the charge as submitted, or 80 percent of the
allowable amount under the Schedule.” (Doc. 29, p. 2).

For its part, Allstate argues that “this case centers around [its]
policy which states that when medical providers submit a charge for
amounts that are less than the maximum permitted by the fee
[S]chedule . . . Allstate pays PIP benefits in the amount of 80% of
amounts billed.” (Doc. 28, p. 1). Allstate further argues Revival’s
position is flawed because:

Revival contends that [§] 627.736(5)(a)(1)(5) requires payment of
100 [percent], instead of 80 [percent] of the fee schedule limitations if
the bill is less than that limitation. But Section 627.736(5)(a)(1)(5) is
not mandatory, rather it is permissive. It plainly states: “[i]f a provider
submits a charge for an amount less than the amount allowed under
subparagraph 1., the insurer may pay the amount of the charge
submitted.

(Id. at p. 2) (emphasis in original).
Allstate miscomprehends the crux of this case and Revival’s

argument. This case does not center around Allstate’s policy, or
whether Allstate pays its claims in accordance with its policy. Rather,
this case centers on whether Allstate pays its claims in accordance
with the PIP statute. While the answer to that question will ultimately
bear on the validity of the language in Allstate’s policy, the policy
itself is not at the heart of this case. To be sure, the Complaint does not
assert any claims for breach of contract. It only seeks declaratory
judgment with respect to Allstate’s obligations under the PIP statute.

Furthermore, despite Allstate’s argument to the contrary, Revival

does not contend that § 627.736(5)(a)(1)(5) is mandatory. In fact,
Revival explicitly acknowledges that the provision is permissive. (See
Doc. 29, p. 2 (citing § 627.736(5)(a)(5) and stating that “[if] the
medical provider submits a Lesser Charge, then the insurer may pay
the amount of the charge as submitted”)) (emphasis added). Revival
simply argues that, when the Schedule is elected through proper notice
and a provider submits a Lesser Charge, the PIP statute only provides
the insurer with two options for payment. The insurer may pay 80
percent of amount allowed under the Schedule, or it if is less, the full
amount of the charge submitted. (Doc. 29, pp. 3, 4, 7, 13). For the
reasons provided below, the Court agrees with Revival.

A. Principles of Statuary Construction
Under Florida law, the polestar of statutory construction is

legislative intent. See Larimore v. State, 2 So. 3d 101, 106 (Fla. 2008)
[33 Fla. L. Weekly S948a]. The determination of legislative intent
begins, and often ends, with the plain text of the legislation. See id. “If
the statutory language is unclear, [the Court must] apply rules of
statutory construction and explore legislative history to determine
legislative intent.” Bautista v. State, 863 So. 2d 1180, 1185 (Fla. 2003)
[28 Fla. L. Weekly S849a]. But, if “the language of the statute is clear
and unambiguous and conveys a clear and definite meaning, there is
no occasion for resorting to the rules of statutory interpretation and
construction; the statute must be given its plain and obvious meaning.”
Holly v. Auld, 450 So. 2d 217, 219 (Fla. 1984).

When interpreting a statute, [a] single word or provision of a statute
cannot be read in isolation. Giamberini v. Dep’t of Fin. Servs., 162 So.
3d 1133, 1136 (Fla. 4th DCA 2015) [40 Fla. L. Weekly D929a] (citing
Jones v. ETS of New Orleans, Inc., 793 So.2d 912, 915 (Fla. 2001) [26
Fla. L. Weekly S549a]). “A statute should be interpreted to give effect
to every clause in it, and to accord meaning and harmony to all of its
parts.” Id. (quoting State ex rel. City of Casselberry v. Mager, 356 So.
2d 267, 269 n. 5 (Fla. 1978)).

B. Applicable Statutory Provisions
As noted supra, the PIP statute provides two methodologies for

calculating the reimbursement of reasonable medical expenses: (1) the
fact dependent inquiry methodology; and (2) the schedule of maxi-
mum charges methodology. When, as here, an insurer elects to use the
latter methodology to calculate reimbursements, the PIP statute
provides, in pertinent part, that:

1. The insurer may limit reimbursement to 80 percent of the
following schedule of maximum charges:

*    *    *
f. For all other medical services, supplies, and care, 200 percent of the
allowable amount under:
(I) The participating physicians Schedule of Medicare Part B, except
as provided in sub-sub- subparagraphs (II) and (III).

Fla. Stat. § 627.736(5)(a)1.f.(1) (emphasis added).
The PIP statute further states that “[i]f a provider submits a charge

for an amount less than the amount allowed under [§
627.736(5)(a)(1)], the insurer may pay the amount of the charge
submitted.” Fla. Stat. § 627.736(5)(a)(5).

Upon review of PIP statute as a whole, the Court finds that these
provisions are clear and unambiguous, and no statutory construction
is required. Section 627.736(5)(a)(1) plainly authorizes an insurer “to
limit reimbursement to 80 percent” of a “schedule of maximum
charges.” Fla. Stat. § 627.736(5)(a)(1). However, if a provider submits
a bill for less than the amount allowed under § 627.736(5)(a)(1)—that
is, a bill for less than 80 percent of amount allowed under the
Schedule—then § 627.736(5)(a)(5) permits the insurer “to pay the
lower billed amount in full.” See Geico Indem. Co. v. Accident &
Injury Clinic, Inc., No. 5D19-1409, 2019 WL 6974264, at *3 (Fla. 5th
DCA Dec. 20, 2019) [44 Fla. L. Weekly D3045b] (analyzing §§
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627.736(5)(a)(1) and 627.736(5)(a)(5)), reh’g denied Feb. 26, 2020.
For instance, if a provider submits a bill for $100 and the amount

allowed under the Schedule for that service is $150, the insurer could
reimburse the provider $120 (80 percent of the amount allowed under
the Schedule) or $100 (the Lesser Charge). As Revival correctly notes,
this option “creates a win-win-win scenario. The insured has a
reduced co-pay, the insurer limits its reimbursement, and the provider
is paid in accordance with the statute.” (Doc. 29, p. 10).

Despite the plain language of §§ 627.736(5)(a)(1) and
627.736(5)(a)(5), Allstate claims that, if an insurer elects to use the
Schedule to limit reimbursement, and a provider submits a Lesser
Charge, the insurer is permitted to pay only 80 percent of the Lesser
Charge. This manner of payment, Allstate argues, is consistent with
the PIP statute, “which mandates that a PIP insurer must pay ‘eighty
percent of all reasonable expenses.’ ” (Doc. 28, pp. 2, 10 (quoting Fla.
Stat. § 627.736(5)(a)(1))). The Court is unpersuaded.

“A statute should be construed so that effect is given to all its
provisions, so that no part of it will be inoperative or superfluous, void
or insignificant.” Calzadilla v. Banco Latino Internacional, 413 F.3d
1285, 1287 (11th Cir. 2005) [18 Fla. L. Weekly Fed. C676a] (citations
and internal quotations omitted). If accepted, Allstate’s argument
would render § 627.736(5)(a)(5) unnecessary and meaningless
because common sense dictates that no insurer would ever pay the full
amount of a Lesser Charge as provided under § 627.736(5)(a)(5), if it
could, as Allstate argues, pay only 80 percent of the Lesser Charge.

Furthermore, “[t]here is nothing in the statutory language that
allows an insurer to limit [a Lesser Charge] payment to 80 [percent].”
Geico Indem. Co. v. Accident & Injury Clinic, Inc. a/a/o Frank
Irizarry, Case No. 2018-10031-APCC (Fla. 7th Jud. Cir. Cty. Ct.
2019) [27 Fla. L. Weekly Supp. 239a],1 quashed on other grounds,
No. 5D19-1409, 2019 WL 6974264, at *3 (Fla. 5th DCA Dec. 20,
2019) [44 Fla. L. Weekly D3045b].2 If the 80 percent limitation
applied to Lesser Charges, the Florida legislature would have
explicitly stated that. But it didn’t. Instead, the PIP statute explicitly
states that, “[i]f a provider submits a charge for an amount less than the
amount allowed under [§ 627.736(5)(a)(1)], the insurer may pay the 

amount of the charge submitted.” See Fla. Stat. § 627.736(5)(a)5
(emphasis added).3 The Court therefore rejects Allstate’s argument.

IV. CONCLUSION
Accordingly, it is ORDERED AND ADJUDGED as follows:
1. Plaintiff’s Amended Motion for Summary Judgment (Doc. 29)

is GRANTED.
2. Defendants’ Motion for Summary Judgment (Doc. 28) is

DENIED.
3. The Clerk of Court is DIRECTED to enter judgment in favor of

Plaintiff Revival Chiropractic LLC and against Defendants Allstate
Insurance Company and Allstate Property and Casualty Insurance
Company.
))))))))))))))))))

1(See Doc. 29-3).
2In Geico, the Fifth District Court of Appeals for the Florida Circuit Court of

Appeals quashed the lower court’s decision and remanded the case for further
proceedings because the lower court interpreted the phrase “the amount allowed under
[§ 627.736(5)(a)(1)” as referring only to the amount allowed under the Schedule. See
Geico Indem. Co., 2019 WL 6974264, at *3. However, “the amount of allowed under
[§ 627.736(5)(a)(1)] necessarily encompasses 80 [percent] of the amount allowed under
the applicable fee [S]chedule.” See id.

3In applying §§ 627.736(5)(a)(1) and 627.736(5)(a)(5) to the Subject Charges, the
Court notes that for the $100 charge based on CPT Code 99202, Allstate had the option
of paying $119.94 (80 percent of the allowable amount of $149.92) or $100 (the
amount of the charge submitted). As to the $75 charge based on CPT Code 98941,
Allstate had the option of paying $65.36 (80 percent of the allowable amount of
$81.70). Section 627.736(5)(a)(5) does not come into play on the latter charge because
the charge submitted is not less than 80 percent of the allowable amount.

))))))))))))))))))

JUDGMENT IN A CIVIL CASE
Decision by Court. This action came before the Court and a decision
has been rendered.

IT IS ORDERED AND ADJUDGED
Judgment is hereby entered in favor of Plaintiff Revival

Chiropractic LLC and against Defendants Allstate Insurance Com-
pany and Allstate Property and Casualty Insurance Company.

*        *        *
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May 1, 2020 U.S. BANKRUPTCY COURTS
Bankruptcy—Dismissal—Chapter 7—Primarily consumer debts—
Student loans—To characterize a student loan as a non-consumer debt,
there must be a rebuttable presumption that student-loan debt
constitutes consumer debt and, in context of a motion to dismiss under
Section 707(b) of Bankruptcy Code, the burden must shift to the debtor
to prove, by a preponderance of evidence, that a student-loan debt is
not a consumer debt—To prove a student-loan debt is not a consumer
debt, under Section 101(8) of Bankruptcy Code, a debtor must
demonstrate that the student-loan debt is directly tied to the
advancement of a tangible and impending business opportunity that is
related to work in which the debtor was engaged at the time the
education program was undertaken; and the debtor specifically
intended to incur the debt to pursue that business opportunity—Only
those portions of debt used to pursue the business opportunity may
potentially constitute non-consumer debt—An evidentiary hearing will
often be required due to the fact-intensive nature of the inquiry and
because debtor’s actual intent and credibility is central—Absent
specific facts to the contrary, a student loan undertaken by a parent to
fund his/her child’s education is a consumer debt because such debt is
incurred by an individual primarily for a family purpose, as
contemplated under Section 101(8)—Given undisputed facts of case,
debtor’s student loans, which are federal non-private student loans that
debtor incurred or guaranteed to fund his two children’s post-
secondary education, constitute “consumer debt,” and therefore,
debtor’s total debt is primarily consumer debt subject to dismissal
under Section 707(b)

IN RE: SHERMAN SCOTT MISSICK, Debtor. U.S. Bankruptcy Court, Middle
District of Florida, Jacksonville Division. Case No. 3:19-bk-0889-JAF, Chapter 7.
October 24, 2019. Jerry A. Funk, Judge.

ORDER GRANTING U.S. TRUSTEE’S
MOTION TO DISMISS

This case is before the Court on the Motion to Dismiss, pursuant to
11 U.S.C. § 707(b), filed by NANCY J. GARGULA, the United States
Trustee for Region 21 (the “U.S. Trustee”). (Doc. 16). Debtor
SHERMAN SCOTT MISSICK (“Debtor”) filed a response in
opposition (Doc. 20), to which the U.S. Trustee filed a reply (Doc. 22).
For the reasons set forth herein, the Court determines the Motion to
Dismiss should be granted.

Background
In March 2019, Debtor filed a voluntary petition under Chapter 7

of the Bankruptcy Code. The U.S. Trustee filed the instant Motion to
Dismiss (the “Motion”) in May 2019. (Doc. 16). The U.S. Trustee
argues the bankruptcy petition should be dismissed, under §
707(b)(1), based on the presumption of abuse arising under §
707(b)(2) and based on the totality of the circumstances pursuant to §
707(b)(3).

The parties agree the single dispositive issue is a pure legal
question and that an evidentiary hearing is unnecessary. The issue is
whether Debtor’s debts are “primarily consumer debts” under §
707(b). More specifically, whether Debtor’s student loans—which are
federal non-private student loans that he incurred or guaranteed to
fund his two children’s post-secondary education—constitute
“consumer debt” as defined by 11 U.S.C. § 101(8).

Debtor contends the loans, which amount to roughly $297,000.00
and comprise 62.5% of his total debt, are not consumer debt and,
therefore, his debts are not “primarily consumer debt” for purposes of
§ 707(b). Debtor incurred the student-loan debt as Parent PLUS Loans

and Grad PLUS Loans for his adult son and daughter. The daughter
was born in May 1999; the son was born in September 1995.

Analysis
“Under 11 U.S.C. § 707(b)(1), the Court may dismiss or convert an

individual’s Chapter 7 case if the debtor has ‘primarily consumer
debts’ and ‘the granting of relief would be an abuse’ of Chapter 7.” In
re Rucker, 454 B.R. 554, 555 (Bankr. M.D. Ga. 2011). The standard
for dismissal under § 707(b) “is based on the fundamental notion that
‘those who have the means to repay their creditors in whole or in part
should do so.’ ” In re Millikan, 2007 WL 6260855, at *6 (Bankr. S.D.
Ind. Sept. 4, 2007). “Generally, in evaluating a motion to dismiss
under § 707(b), the threshold determination is whether debts are
‘primarily consumer debts.’ ” In re Dickerson, 193 B.R. 67, 70
(Bankr. M.D. Fla. 1996).

Section 101(8) of “[t]he Bankruptcy Code defines consumer debt
as ‘debt incurred by an individual primarily for a personal, family, or
household purpose.’ ” Rucker, 454 B.R. at 555; 11 U.S.C. § 101(8)
(2019). “This naturally requires an inspection of the debtor’s purpose
or intent in incurring the student loan.” Palmer v. Laying, 559 B.R.
746, 753 (D. Colo. 2016). “[S]tudent loans in general should be
treated as ‘consumer debt,’ at least absent unusual facts or factors
. . . .” In re Stewart, 201 B.R. 996, 1005 (Bankr. N.D. Okla. 1996); 2
Bankr. Service L. Ed. § 12:79.

The two Palmer opinions provide extensive analysis on this issue.
The Palmer bankruptcy court sided with the U.S. Trustee and
determined the subject student loans constituted consumer debt. In re
Palmer, 542 B.R. 289, 298 (Bankr. D. Colo. 2015) (“Palmer I”). The
Palmer district court reversed and held that, based on the evidence
presented below, the student loans were not consumer debt. Palmer v.
Laying, 559 B.R. 746, 753 (D. Colo. 2016) (“Palmer II”).

In Palmer I, the bankruptcy court discussed four “concepts”
guiding its analysis and stated that: 1) the traditional profit-motive
test1 should be applied narrowly in this context; 2) courts have held
that student loans “may” constitute non-consumer business debt under
limited circumstances; 3) “virtually all student loans” would constitute
non-consumer debt if the profit-motive test is applied broadly; and 4)
a narrow standard “tied to an existing business or to some requirement
for advancement in a current job or organization, is necessary to avoid
a student’s aspirational goal or a wished-for ‘hope and dream’ being
the focus” in determining whether the student-load debt is consumer
debt. Palmer I, 542 B.R. at 297.

For the Palmer I court, the critical inquiry was whether the debt
was tied to “the advancement of a tangible opportunity” related to
work in which the debtor was engaged at the time the debt was
incurred. Id. In Palmer II, however, the district court found the
concerns with broad application of the profit-motive test to be
unavailing. Palmer II, 559 B.R. at 757.

The evidence from the Palmer decisions showed that the debtor
incurred student loans to pursue a post-graduate degree in business
administration prior to taking ownership of the insurance firm at
which he was employed when he began his post-graduate education.
Palmer I, 542 B.R. at 291. The debtor continued full-time employ-
ment at the insurance firm throughout his post-graduate program. The
owners of the insurance firm had approached the debtor concerning
his desire to purchase the firm prior to him beginning the education
program. Id. The debtor’s dissertation, however, “focused on the
history of the Oregon wine industry” and not the insurance industry.
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Id. The Palmer I court found this dissertation topic demonstrated the
student loans were unrelated to his insurance business endeavors. In
contrast, the Palmer II court viewed the dissertation topic as suffi-
ciently related to the debtor’s business endeavors because the debtor
“wanted to learn how the Oregon wine industry had become profit-
able, so he could use that knowledge to grow profit at [the insurance
firm].” Palmer II, 559 B.R. at 756.

Having reviewed the limited case law on this issue, this Court
concludes that some facts may conceivably exist that would warrant
characterizing a student loan as a non-consumer debt. However, such
facts are atypical. Stewart, 201 B.R. at 1005. Further, because the
debtor is in a better position to prove such facts, the Court concludes
there must be a rebuttable presumption that student-loan debt
constitutes consumer debt and, in the context of a motion to dismiss
under § 707(b), the burden must shift to the debtor to prove, by a
preponderance of the evidence, that a student-loan debt is a not a
consumer debt.

In an effort to condense the common threads throughout the
opinions addressing this issue, the Court holds that to prove a student-
loan debt is not a consumer debt, under § 101(8) of the Bankruptcy
Code, a debtor must demonstrate that: 1) the student-loan debt is
directly tied to the advancement of a tangible and impending business
opportunity that is related to work in which the debtor was engaged at
the time the education program was undertaken; and 2) the debtor
specifically intended to incur the debt to pursue that business opportu-
nity. This question is fact intensive and must be addressed on a case-
by-case basis. Further, the evidence must take into account which
portions of the debt were incurred in pursuit of the business opportu-
nity and which portions were not. Only those portions used to pursue
the business opportunity may potentially constitute non-consumer
debt. See In re Stewart, 175 F.3d 796, 807 (10th Cir. 1999) (“[W]e are
unwilling to characterize the entire $218,000 [student-loan debt] as
consumer debt.”). Typically, this will encompass only tuition, books,
school materials, and similar costs. Living expenses paid with
proceeds from student loans, for example, generally would not be
included. Finally, an evidentiary hearing will often be required due to
the fact-intensive nature of this inquiry and because the debtor’s
actual intent (and credibility) is central.

Here, the parties frame the issue as a pure legal question and, after
reviewing Debtor’s argument, the Court agrees there is no need for an
evidentiary hearing in this instance. Debtor filed a sworn affidavit
attesting, “The purpose of the student loans taken out for my children
to get further education was done so for the primary purpose of
gaining an economic benefit for myself.” (Doc. 21). The U.S. Trustee
does not dispute this, and the Court accepts this attestation as fact.

Many courts have recognized that a “parent can reasonably assume
that paying for a child to obtain an undergraduate degree will enhance
the financial well-being of the child which in turn will confer an
economic benefit on the parent.” DeGiacomo v. Sacred Heart
University, Inc. (In re Palladino), 556 B.R. 10, 16 (Bankr. D. Mass.
      

2016); see also Geltzer v. Xavarian High Sch. (In re Akanmu), 502
B.R. 124 (Bankr. E.D.N.Y. 2013); Jones v. Orton (In re Orton), 2018
WL 1577927, *4 (Bankr. M.D. Fla. Mar. 28, 2018) (Funk, J.).

However, all these opinions pertain to avoidance of constructively
fraudulent transfers. In these cases, the question was whether the
transferor-debtor received “reasonably equivalent value” in return for
paying the tuition and education costs of his/her child. These opinions
hold, and this Court agrees, that a parent may receive an “economic
benefit” by funding his/her child’s education insofar as enhancing the
child’s earning potential negates or mitigates the need for the parent
to financially support the child. The important point, however, is that
receiving an “economic benefit” by paying the child’s tuition is not
the same as incurring a student loan for a non-consumer purpose.
Debtor’s argument conflates these premises, but the two are not the
same.

Receiving an economic benefit does not automatically make a
transaction a non-consumer transaction and receiving an economic
benefit by incurring a debt does not automatically mean the debt was
incurred for a non-consumer purpose. For example, an individual may
receive an economic benefit by incurring a personal car loan or
residential mortgage loan for end-consumer use, yet both such debts
clearly constitute consumer debts as contemplated by § 101(8). The
failure of Debtor’s argument is that there are no facts tying his student-
loan debt to a tangible and impending business opportunity. Any
arguable profit motive in Debtor’s purpose is far too attenuated and
insubstantial for the Court to conclude the student loans were not
incurred for a family purpose; i.e., are not consumer debts.

If the Court were to adopt Debtor’s argument, the result would be
that no debt resulting in an “economic benefit” to the debtor would
constitute a consumer debt. Essentially all debt results in some
economic benefit to the debtor and would, therefore, constitute non-
consumer debt. This is an untenable result that would nullify § 707(b)
and effectively rewrite § 101(8). The judiciary is without authority to
reshape or redefine the unambiguous language enacted by Congress
and is clearly without power to effectively abrogate § 707(b).

Absent specific facts to the contrary, a student loan undertaken by
a parent to fund his/her child’s education is a consumer debt because
such debt is incurred by an individual primarily for a family purpose,
as contemplated under § 101(8). 11 U.S.C. § 101(8) (2019). Given the
undisputed facts of this case, Debtor’s student-loan debt constitutes
“consumer debt.” Debtor’s total debt is, therefore, “primarily
consumer debt” and this case is subject to § 707(b). The parties
agreed, at the preliminary hearing, that this threshold question is the
sole dispositive issue. As a result, this case is subject to dismissal.

Accordingly, it is hereby ORDERED that the U.S. Trustee’s
motion to dismiss under § 707(b) of the Bankruptcy Code is
GRANTED. The Court will enter a separate final order of dismissal.
))))))))))))))))))

1101 A.L.R. Fed. 771, § 3 (discussing profit-motive test).

*        *        *
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