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Criminal law—Party presentation—A Court of Appeals panel’s
drastic departure from the principle of party presentation constituted
an abuse of discretion where the court reached out to decide a question
never raised by respondent, namely, whether 8 U.S.C.
§1324(a)(1)(A)(iv) is unconstitutionally overbroad—The Ninth
Circuit’s judgment which struck down a federal law that makes it a
crime to encourage or cause illegal immigration for financial gain was
vacated and case was remanded for an adjudication of the appeal
attuned to a case shaped by parties rather than a case designed by
appeals panel

UNITED STATES, Petitioner v. EVELYN SINENENG-SMITH. U.S. Supreme Court.
Case No. 19-67. Argued February 25, 2020—Decided May 7, 2020. On Writ of
Certiorari to the U.S. Court of Appeals for the Ninth Circuit.

Syllabus
Respondent Evelyn Sineneng-Smith operated an immigration consulting firm in San

Jose, California. She assisted clients working without authorization in the United
States to file applications for a labor certification program that once provided a path
for aliens to adjust to lawful permanent resident status. Sineneng-Smith knew that
her clients could not meet the long-passed statutory application-filing deadline, but
she nonetheless charged each client over $6,000, netting more than $3.3 million.

Sineneng-Smith was indicted for multiple violations of 8 U.S.C.
§1324(a)(1)(A)(iv) and (B)(i). Those provisions make it a federal felony to
“encourag[e] or induc[e] an alien to come to, enter, or reside in the United States,
knowing or in reckless disregard of the fact that such coming to, entry, or residence
is or will be in violation of law,” §1324(a)(1)(A)(iv), and impose an enhanced
penalty if the crime is “done for the purpose of commercial advantage or private
financial gain,” §1324(a)(1)(B)(i). In the District Court, she urged that the pro-
visions did not cover her conduct, and if they did, they violated the Petition and
Free Speech Clauses of the First Amendment as applied. The District Court rejected
her arguments and she was convicted, as relevant here, on two counts under
§1324(a)(1)(A)(iv) and (B)(i).

Sineneng-Smith essentially repeated the same arguments on appeal to the Ninth
Circuit. Again she asserted a right under the First Amendment to file administrative
applications on her clients’ behalf, and she argued that the statute could not
constitutionally be applied to her conduct. Instead of adjudicating the case
presented by the parties, however, the court named three amici and invited them to
brief and argue issues framed by the panel, including a question never raised by
Sineneng-Smith: Whether the statute is overbroad under the First Amendment. In
accord with the amici’s arguments, the Ninth Circuit held that §1324(a)(1)(A)(iv)
is unconstitutionally overbroad.

Held: The Ninth Circuit panel’s drastic departure from the principle of party presenta-
tion constituted an abuse of discretion.

The Nation’s adversarial adjudication system follows the principle of party
presentation. Greenlaw v. United States, 554 U.S. 237, 243. “In both civil and
criminal cases, . . . we rely on the parties to frame the issues for decision and assign
to courts the role of neutral arbiter of matters the parties present.” Id., at 243.

That principle forecloses the controlling role the Ninth Circuit took on in this
case. No extraordinary circumstances justified the panel’s takeover of the appeal.
Sineneng-Smith, represented by competent counsel, had raised a vagueness
argument and First Amendment arguments homing in on her own conduct, not that
of others. Electing not to address the party-presented controversy, the panel
projected that §1324(a)(1)(A)(iv) might cover a wide swath of protected speech,
including abstract advocacy and legal advice. It did so even though Sineneng-
Smith’s counsel had presented a contrary theory of the case in her briefs and before
the District Court. A court is not hidebound by counsel’s precise arguments, but the
Ninth Circuit’s radical transformation of this case goes well beyond the pale. On
remand, the case is to be reconsidered shorn of the overbreadth inquiry interjected
by the appellate panel and bearing a fair resemblance to the case shaped by the
parties. Pp. 3-9.

910 F. 3d 461, vacated and remanded.

GINSBURG, J., delivered the opinion for a unanimous Court. THOMAS, J., filed
a concurring opinion.

))))))))))))))))))
JUSTICE GINSBURG delivered the opinion of the Court.
This case concerns 8 U.S.C. §1324, which makes it a federal felony

to “encourag[e] or induc[e] an alien to come to, enter, or reside in the
United States, knowing or in reckless disregard of the fact that such
coming to, entry, or residence is or will be in violation of law.”
§1324(a)(1)(A)(iv). The crime carries an enhanced penalty if “done
for the purpose of commercial advantage or private financial gain.”
§1324(a)(1)(B)(i).1

Respondent Evelyn Sineneng-Smith operated an immigration
consulting firm in San Jose, California. She was indicted for multiple
violations of §1324(a)(1)(A)(iv) and (B)(i). Her clients, most of them
from the Philippines, worked without authorization in the home health
care industry in the United States. Between 2001 and 2008, Sineneng-
Smith assisted her clients in applying for a “labor certification” that
once allowed certain aliens to adjust their status to that of lawful
permanent resident permitted to live and work in the United States.
§1255(i)(1)(B)(ii).

There was a hindrance to the efficacy of Sineneng-Smith’s advice
and assistance. To qualify for the labor-certification dispensation she
promoted to her clients, an alien had to be in the United States on
December 21, 2000, and apply for certification before April 30, 2001.
§1255(i)(1)(C). Sineneng-Smith knew her clients did not meet the
application-filing deadline; hence, their applications could not put
them on a path to lawful residence.2 Nevertheless, she charged each
client $5,900 to file an application with the Department of Labor and
another $900 to file with the U.S. Citizenship and Immigration
Services. For her services in this regard, she collected more than $3.3
million from her unwitting clients.

In the District Court, Sineneng-Smith urged unsuccessfully, inter
alia, that the above-cited provisions, properly construed, did not cover
her conduct, and if they did, they violated the Petition and Free Speech
Clauses of the First Amendment as applied. See Motion to Dismiss in
No. 10-cr-414 (ND Cal.), pp. 7-13, 20-25; Motion for Judgt. of Ac-
quittal in No. 10-cr-414 (ND Cal.), pp. 14-19, 20-25. She was
convicted on two counts under §1324(a)(1)(A)(iv) and (B)(i), and on
other counts (filing false tax returns and mail fraud) she does not now
contest. Throughout the District Court proceedings and on appeal, she
was represented by competent counsel.

On appeal from the §1324 convictions to the Ninth Circuit, both on
brief and at oral argument, Sineneng-Smith essentially repeated the
arguments she earlier presented to the District Court. See Brief for
Appellant in No. 15-10614 (CA9), pp. 11-28. The case was then
moved by the appeals panel onto a different track. Instead of ad-
judicating the case presented by the parties, the appeals court named
three amici and invited them to brief and argue issues framed by the
panel, including a question Sineneng-Smith herself never raised
earlier: “[W]hether the statute of conviction is overbroad . . . under the
First Amendment.” App. 122-124. In the ensuing do over of the
appeal, counsel for the parties were assigned a secondary role. The
Ninth Circuit ultimately concluded, in accord with the invited amici’s
arguments, that §1324(a)(1)(A)(iv) is unconstitutionally overbroad.
910 F. 3d 461, 485 (2018). The Government petitioned for our review
because the judgment of the Court of Appeals invalidated a federal
statute. Pet. for Cert. 24. We granted the petition. 588 U.S. ___ (2019).

As developed more completely hereinafter, we now hold that the
appeals panel departed so drastically from the principle of party
presentation as to constitute an abuse of discretion. We therefore
vacate the Ninth Circuit’s judgment and remand the case for an
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adjudication of the appeal attuned to the case shaped by the parties
rather than the case designed by the appeals panel.

I
In our adversarial system of adjudication, we follow the principle

of party presentation. As this Court stated in Greenlaw v. United
States, 554 U.S. 237 (2008) [21 Fla. L. Weekly Fed. S421a], “in both
civil and criminal cases, in the first instance and on appeal . . ., we rely
on the parties to frame the issues for decision and assign to courts the
role of neutral arbiter of matters the parties present.” Id., at 243. In
criminal cases, departures from the party presentation principle have
usually occurred “to protect a pro se litigant’s rights.” Id., at 244; see,
e.g., Castro v. United States, 540 U.S. 375, 381-383 (2003) [17 Fla.
L. Weekly Fed. S85a] (affirming courts’ authority to recast pro se
litigants’ motions to “avoid an unnecessary dismissal” or “inappropri-
ately stringent application of formal labeling requirements, or to
create a better correspondence between the substance of a pro se
motion’s claim and its underlying legal basis” (citation omitted)). But
as a general rule, our system “is designed around the premise that
[parties represented by competent counsel] know what is best for
them, and are responsible for advancing the facts and argument
entitling them to relief.” Id., at 386 (Scalia, J., concurring in part and
concurring in judgment).3

In short: “[C]ourts are essentially passive instruments of govern-
ment.” United States v. Samuels, 808 F. 2d 1298, 1301 (CA8 1987)
(Arnold, J., concurring in denial of reh’g en banc)). They “do not, or
should not, sally forth each day looking for wrongs to right. [They]
wait for cases to come to [them], and when [cases arise, courts]
normally decide only questions presented by the parties.” Ibid.

The party presentation principle is supple, not ironclad. There are
no doubt circumstances in which a modest initiating role for a court is
appropriate. See, e.g., Day v. McDonough, 547 U.S. 198, 202 (2006)
[19 Fla. L. Weekly Fed. S153a] (federal court had “authority, on its
own initiative,” to correct a party’s “evident miscalculation of the
elapsed time under a statute [of limitations]” absent “intelligent
waiver”).4 But this case scarcely fits that bill. To explain why that is so,
we turn first to the proceedings in the District Court.

In July 2010, a grand jury returned a multicount indictment against
Sineneng-Smith, including three counts of violating §1324, three
counts of mail fraud in violation of 18 U.S.C. §1341, and two counts
of willfully subscribing to a false tax return in violation of 26 U.S.C.
§7206(1). Sineneng-Smith pleaded guilty to the tax-fraud counts,
App. to Pet. for Cert. 78a-79a, and did not pursue on appeal the two
mail-fraud counts on which she was ultimately convicted. We
therefore concentrate this description on her defenses against the
§1324 charges.

Before trial, Sineneng-Smith moved to dismiss the §1324 counts.
Motion to Dismiss in No. 10-cr-414 (ND Cal.). She asserted first that
the conduct with which she was charged—advising and assisting
aliens about labor certifications—is not proscribed by
§1324(a)(1)(A)(iv) and (B)(i). Being hired to file lawful applications
on behalf of aliens already residing in the United States, she main-
tained, did not “encourage” or “induce” them to remain in this
country. Id., at 7-13. Next, she urged, alternatively, that clause (iv) is
unconstitutionally vague and therefore did not provide fair notice that
her conduct was prohibited, id., at 13-18, or should rank as a content-
based restraint on her speech, id., at 22-24. She further asserted that
she has a right safeguarded to her by the Petition and Free Speech
Clauses of the First Amendment to file applications on her clients’ be-
half. Id., at 20-25. Nowhere did she so much as hint that the statute is
infirm, not because her own conduct is protected, but because it
trenches on the First Amendment sheltered expression of others.

The District Court denied the motion to dismiss, holding that

Sineneng-Smith could “encourag[e]” noncitizens to remain in the
country, within the meaning of §1324(a)(1)(A)(iv), “[b]y suggesting
to [them] that the applications she would make on their behalf, in
exchange for their payments, would allow them to eventually obtain
legal permanent residency in the United States.” App. to Pet. for Cert.
73a. The court also rejected Sineneng-Smith’s constitutional argu-
ments, reasoning that she was prosecuted, not for filing clients’
applications, but for falsely representing to noncitizens that her
efforts, for which she collected sizable fees, would enable them to gain
lawful status. Id., at 75a.

After a 12-day trial, the jury found Sineneng-Smith guilty on the
three §1324 counts charged in the indictment, along with the three
mail-fraud counts. App. 118-121. Sineneng-Smith then moved for a
judgment of acquittal. She renewed, “almost verbatim,” the arguments
made in her motion to dismiss, App. to Pet. for Cert. 65a, and the
District Court rejected those arguments “[f]or the same reasons as the
court expressed in its order denying Sineneng-Smith’s motion to
dismiss,” ibid. She simultaneously urged that the evidence did not
support the verdicts. Motion for Judgt. of Acquittal in No. 10-cr-414
(ND Cal.), at 1-14. The District Court found the evidence sufficient as
to two of the three §1324 counts and two of the three mail-fraud
counts. App. to Pet. for Cert. 67a.5

Sineneng-Smith’s appeal to the Ninth Circuit from the District
Court’s §1324 convictions commenced unremarkably. On brief and
at oral argument, she reasserted the self-regarding arguments twice
rehearsed, initially in her motion to dismiss, and later in her motion for
acquittal. Brief for Appellant in No. 15-10614 (CA9), at 9-27, 35-41;
Recording of Oral Arg. (Apr. 18, 2017), at 37:00-39:40; see supra, at
5. With the appeal poised for decision based upon the parties’
presentations, the appeals panel intervened. It ordered further briefing,
App. 122-124, but not from the parties. Instead, it named three
organizations—“the Federal Defender Organizations of the Ninth
Circuit (as a group)[,] the Immigrant Defense Project[,] and the
National Immigration Project of the National Lawyers Guild”—and
invited them to file amicus briefs on three issues:

“1. Whether the statute of conviction is overbroad or likely
overbroad under the First Amendment, and if so, whether any
permissible limiting construction would cure the First Amendment
problem?

“2. Whether the statute of conviction is void for vagueness or likely
void for vagueness, either under the First Amendment or the Fifth
Amendment, and if so, whether any permissible limiting construction
would cure the constitutional vagueness problem?

“3. Whether the statute of conviction contains an implicit mens rea
element which the Court should enunciate. If so: (a) what should that
mens rea element be; and (b) would such a mens rea element cure any
serious constitutional problems the Court might determine existed?”
Ibid.

Counsel for the parties were permitted, but “not required,” to file
supplemental briefs “limited to responding to any and all ami-
cus/amici briefs.” Id., at 123 (emphasis added). Invited amici and
amici not specifically invited to file were free to “brief such further
issues as they, respectively, believe the law, and the record calls for.”
Ibid. The panel gave invited amici 20 minutes for argument, and al-
located only 10 minutes to Sineneng-Smith’s counsel. Rear-gument
Order in No. 15-10614 (CA9), Doc. No. 92. Of the three specified
areas of inquiry, the panel reached only the first, holding that
§1324(a)(1)(A)(iv) was facially overbroad under the First Amend-
ment, 910 F. 3d, at 483-485, and was not susceptible to a permissible
limiting construction, id., at 472, 479.

True, in the redone appeal, Sineneng-Smith’s counsel adopted
without elaboration counsel for amici’s over-breadth arguments. See
Supplemental Brief for Appellant in No. 15-10614 (CA9), p. 1. How
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could she do otherwise? Understandably, she rode with an argument
suggested by the panel. In the panel’s adjudication, her own argu-
ments, differently directed, fell by the wayside, for they did not mesh
with the panel’s overbreadth theory of the case.

II
No extraordinary circumstances justified the panel’s takeover of

the appeal. Sineneng-Smith herself had raised a vagueness argument
and First Amendment arguments homing in on her own conduct, not
that of others. Electing not to address the party-presented controversy,
the panel projected that §1324(a)(1)(A)(iv) might cover a wide swath
of protected speech, including political advocacy, legal advice, even
a grandmother’s plea to her alien grandchild to remain in the United
States. 910 F. 3d, at 483-484.6 Nevermind that Sineneng-Smith’s
counsel had presented a contrary theory of the case in the District
Court, and that this Court has repeatedly warned that “invalidation for
[First Amendment] overbreadth is ‘strong medicine’ that is not to be
‘casually employed.’ ” United States v. Williams, 553 U.S. 285, 293
(2008) [21 Fla. L. Weekly Fed. S238a] (quoting Los Angeles Police
Dept. v. United Reporting Publishing Corp., 528 U.S. 32, 39 (1999)).

As earlier observed, see supra, at 4, a court is not hidebound by the
precise arguments of counsel, but the Ninth Circuit’s radical transfor-
mation of this case goes well beyond the pale.

*    *    *
For the reasons stated, we vacate the Ninth Circuit’s judgment and

remand the case for reconsideration shorn of the overbreadth inquiry
interjected by the appellate panel and bearing a fair resemblance to the
case shaped by the parties.

It is so ordered.
))))))))))))))))))

1For violations of 8 U.S.C. §1324(a)(1)(A)(iv), the prison term is “not more than 5
years,” §1324(a)(1)(B)(ii); if “the offense was done for . . . private financial gain,” the
prison term is “not more than 10 years,” §1324(a)(1)(B)(i).

2Sineneng-Smith argued that labor-certification applications were often approved
despite expiration of the statutory dispensation, and that an approved application, when
submitted as part of a petition for adjustment of status, would place her clients in line
should Congress reactivate the dispensation. See Motion for Judgt. of Acquittal in No.
10-cr-414 (ND Cal.), p. 16.

3See Kaplan, Civil Procedure—Reflections on the Comparison of Systems, 9
Buffalo L. Rev. 409, 431-432 (1960) (U. S. system “exploits the free-wheeling energies
of counsel and places them in adversary confrontation before a detached judge”;
“German system puts its trust in a judge of paternalistic bent acting in cooperation with
counsel of somewhat muted adversary zeal”).

4In an addendum to this opinion, we list cases in which this Court has called for
supplemental briefing or appointed amicus curiae in recent years. None of them bear
any resemblance to the redirection ordered by the Ninth Circuit panel in this case.

5The court sentenced Sineneng-Smith to 18 months on each of the remaining
counts; three years of supervised release on the §1324 and mail-fraud counts; and one
year of supervised release on the filing of false tax returns count, all to run concurrently.
She was also ordered to pay $43,550 in restitution, a $15,000 fine, and a $600 special
assessment.

6The Solicitor General maintained that the statute does not reach protected speech.
Brief for United States 32. In the Government’s view, §1324(a)(1)(A)(iv) should be
construed to prohibit only speech facilitating or soliciting illegal activity, thus falling
within the exception to the First Amendment for speech integral to criminal conduct.
Id., at 22-26, 31 (citing United States v. Williams, 553 U.S. 285, 298 (2008) [21 Fla. L.
Weekly Fed. S238a]).

))))))))))))))))))

Addendum of cases, 2015-2020, in which this Court
called for supplemental briefing or appointed

amicus curiae
This Court has sought supplemental briefing: to determine whether

a case presented a controversy suitable for the Court’s review, Trump
v. Mazars USA, LLP, post, p. ___ (ordering briefing on application of
political question doctrine and related justiciability principles); Frank
v. Gaos, 586 U.S. ___ (2018) [27 Fla. L. Weekly Fed. S728a]
(ordering briefing on Article III standing); Wittman v.
Personhuballah, 576 U.S. 1093 (2015) [26 Fla. L. Weekly Fed.

S179a] (same); Docket Entry in Gloucester County School Bd. v.
G. G., O. T. 2016, No. 16-273 (Feb. 23, 2017) (ordering briefing on
intervening Department of Education and Department of Justice
guidance document); Kingdomware Technologies, Inc. v. United
States, 577 U.S. 970 (2015) [26 Fla. L. Weekly Fed. S254a] (ordering
briefing on mootness); to determine whether the case could be
resolved on a basis narrower than the question presented, Zubik v.
Burwell, 578 U.S. ___ (2016) [26 Fla. L. Weekly Fed. S127a]
(ordering briefing on whether the plaintiffs could obtain relief without
entirely invalidating challenged federal regulations); and to clarify an
issue or argument the parties raised, Google LLC v. Oracle America,
Inc., post, p.___ (ordering further briefing on the parties’ dispute over
the standard of review applicable to the question presented); Babb v.
Wilkie, 589 U.S. ___ (2020) [28 Fla. L. Weekly Fed. S116a] (ordering
briefing on an assertion counsel made for the first time at oral
argument about alternative remedies available to the plaintiff); Sharp
v. Murphy, reported sub nom. Carpenter v. Murphy, 586 U.S. ___
(2018) (ordering briefing on the implications of the parties’ statutory
interpretations).

In rare instances, we have ordered briefing on a constitutional issue
implicated, but not directly presented, by the question on which we
granted certiorari. See Jennings v. Rodriguez, 580 U.S. ___ (2016) [27
Fla. L. Weekly Fed. S78a] (in a case about availability of a bond
hearing under a statute mandating detention of certain noncitizens,
briefing ordered on whether the Constitution requires such a hearing);
Johnson v. United States, 574 U.S. 1069 (2015) [25 Fla. L. Weekly
Fed. S459a] (in a case involving interpretation of the Armed Career
Criminal Act’s residual clause, briefing ordered on whether that
clause is unconstitutionally vague). But in both cases, the parties had
raised the relevant constitutional challenge in lower courts; the ques-
tion was not interjected into the case for the first time by an appellate
forum. In Jennings, moreover, the parties’ statutory arguments turned
expressly on the constitutional issue. Jennings v. Rodriguez, 583 U.S.
___ (2018) [27 Fla. L. Weekly Fed. S78a]. And in Johnson, although
this Court had interpreted the Act’s residual clause four times in the
preceding nine years, there still remained “pervasive disagreement”
in the lower courts about its application. Johnson v. United States, 576
U.S. 591, 601 (2015) [25 Fla. L. Weekly Fed. S459a].

We have appointed amicus curiae: to present argument in support
of the judgment below when a prevailing party has declined to defend
the lower court’s decision or an aspect of it, Seila Law LLC v.
Consumer Financial Protection Bureau, 589 U.S. ___ (2019);
Holguin-Hernandez v. United States, 588 U.S. ___ (2019) [28 Fla. L.
Weekly Fed. S49a]; Culbertson v. Berryhill, 584 U.S. ___ (2018) [27
Fla. L. Weekly Fed. S612a]; Lucia v. SEC, 583 U.S. ___ (2018) [27
Fla. L. Weekly Fed. S397a]; Beckles v. United States, 579 U.S. ___
(2016) [26 Fla. L. Weekly Fed. S458b]; Welch v. United States, 577
U.S. 1098 (2016) [26 Fla. L. Weekly Fed. S77a]; McLane Co. v.
EEOC, 580 U.S. ___ (2016); Green v. Brennan, 576 U.S. 1087 (2015)
[26 Fla. L. Weekly Fed. S169a]; Reyes Mata v. Lynch, reported sub
nom. Reyes Mata v. Holder, 574 U.S. 1118 (2015) [25 Fla. L. Weekly
Fed. S348a]; and to address the Court’s jurisdiction to decide the
question presented, Montgomery v. Louisiana, 575 U.S. 933 (2015)
[25 Fla. L. Weekly Fed. S611a].
))))))))))))))))))

JUSTICE THOMAS, concurring.
I agree with the Court that the Ninth Circuit abused its discretion in

reaching out to decide whether 8 U.S.C. §1324(a)(1)(A)(iv) is
unconstitutionally overbroad. In my view, however, the Court of
Appeals’ decision violates far more than the party presentation rule.
The merits of that decision also highlight the troubling nature of this
Court’s overbreadth doctrine. That doctrine provides that “a law may
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be invalidated as overbroad if ‘a substantial number of its applications
are unconstitutional, judged in relation to the statute’s plainly
legitimate sweep.’ ” United States v. Stevens, 559 U.S. 460, 473
(2010) [22 Fla. L. Weekly Fed. S221a] (quoting Washington State
Grange v. Washington State Republican Party, 552 U.S. 442, 449, n.
6 (2008) [21 Fla. L. Weekly Fed. S109a]). Although I have previously
joined the Court in applying this doctrine, I have since developed
doubts about its origins and application. It appears that the
overbreadth doctrine lacks any basis in the Constitution’s text, violates
the usual standard for facial challenges, and contravenes traditional
standing principles. I would therefore consider revisiting this doctrine
in an appropriate case.

I
This Court’s overbreadth jurisprudence is untethered from the text

and history of the First Amendment. It first emerged in the mid-20th
century. In Thornhill v. Alabama, 310 U.S. 88 (1940), the Court
determined that an antipicketing statute was “invalid on its face” due
to its “sweeping proscription of freedom of discussion,” id., at 101-
105. The Court rejected the State’s argument that the statute was
constitutional because it was “limited or restricted in its application”
to proscribable “violence and breaches of the peace [that] are the
concomitants of picketing.” Id., at 105. Without considering whether
the defendant’s actual conduct was entitled to First Amendment
protection, the Court concluded that the law was unconstitutional
because it “d[id] not aim specifically at evils within the allowable area
of state control but, on the contrary, swe[pt] within its ambit other
activities that in ordinary circumstances constitute an exercise of
freedom of speech or of the press.” Id., at 97.

Since then, the Court has invoked this rationale to facially invali-
date a wide range of laws, from statutes enacted by Congress, see, e.g.,
Ashcroft v. Free Speech Coalition, 535 U.S. 234 (2002) [15 Fla. L.
Weekly Fed. S187a], to measures passed by city officials, see, e.g.,
Board of Airport Comm’rs of Los Angeles v. Jews for Jesus, Inc., 482
U.S. 569 (1987). These laws covered a variety of subjects, from nudity
in drive-in movies, Erznoznik v. Jacksonville, 422 U.S. 205 (1975), to
charitable solicitations, Schaumburg v. Citizens for Better Environ-
ment, 444 U.S. 620 (1980), to depictions of animal cruelty, Stevens,
supra, at 460. And all these laws were considered unconstitutional not
because they necessarily violated an individual’s First Amendment
rights but “because of a judicial prediction or assumption that the
statute’s very existence may cause [some citizens] to refrain from
constitutionally protected [activity].” Broadrick v. Oklahoma, 413
U.S. 601, 612 (1973) (emphasis added); see also Erznoznik, supra, at
216.

Notably, this Court has not attempted to ground its void-for-
overbreadth rule in the text or history of the First Amendment. It did
not do so in Thornhill, and it has not done so since. Rather, the Court
has justified this doctrine solely by reference to policy considerations
and value judgments. See New York v. Ferber, 458 U.S. 747, 768-769
(1982). It has stated that facially invalidating overbroad statutes is
sometimes necessary because “[First Amendment] freedoms are
delicate and vulnerable, as well as supremely precious in our society,”
and thus “need breathing space to survive.”* NAACP v. Button, 371
U.S. 415, 433 (1963). And, in the context of the freedom of speech,
the Court has justified the overbreadth doctrine’s departure from
traditional principles of adjudication by noting free speech’s
“transcendent value to all society, and not merely to those exercising
their rights.” Dombrowski v. Pfister, 380 U.S. 479, 486 (1965).

In order to protect this “transcendent” right, ibid., the Court will
deem a statute unconstitutional when, in “the judgment of this Court[,]
the possible harm to society in permitting some unprotected speech to
go unpunished is outweighed by the possibility that protected speech

of others may be muted and perceived grievances left to fester because
of the possible inhibitory effects of [the] statut[e].” Broadrick, supra,
at 612. In other words, the doctrine is driven by a judicial determina-
tion of what serves the public good. But there is “no evidence [from
the founding] indicat[ing] that the First Amendment empowered
judges to determine whether particular restrictions of speech pro-
moted the general welfare.” Campbell, Natural Rights and the First
Amendment, 127 Yale L. J. 246, 259 (2017). This makes sense given
that the Founders viewed value judgments and policy considerations
to be the work of legislatures, not unelected judges. See Obergefell v.
Hodges, 576 U.S. 644, 709 (2015) [25 Fla. L. Weekly Fed. S472a]
(ROBERTS, C. J., dissenting). Nevertheless, such judgments appear
to be the very foundation upon which this Court’s modern overbreadth
doctrine was built.

Perhaps unsurprisingly, the overbreadth doctrine shares a close
relationship with this Court’s questionable vagueness doctrine. See
Johnson v. United States, 576 U.S. 591, 611-623 (2015) [25 Fla. L.
Weekly Fed. S459a] (THOMAS, J., concurring in judgment). In fact,
it appears that the Court’s void-for-overbreadth rule developed as a
result of the vagueness doctrine’s application in the First Amendment
context. For example, this Court’s decision in Thornhill, which is
recognized as “the fountainhead of the overbreadth doctrine,”
Monaghan, Overbreadth, 1981 S. Ct. Rev. 1, 11, cited a vagueness
precedent in support of its overbreadth analysis. 310 U.S., at 96 (citing
Stromberg v. California, 283 U.S. 359, 367 (1931)). And the decision
expressed concerns regarding the antipicketing statute’s “vague”
terms with “no ascertainable meaning” and their resulting potential for
“discriminatory enforcement.” Thornhill, supra, at 97-98, 100-101;
cf. Chicago v. Morales, 527 U.S. 41, 56 (1999) (opinion of Stevens,
J.). As the overbreadth doctrine has developed, it has “almost wholly
merged” with the vagueness doctrine as applied to “statutes covering
[F]irst [A]mendment activities.” Sargentich, Note, The First Amend-
ment Overbreadth Doctrine, 83 Harv. L. Rev. 844, 873 (1970). Given
the dubious origins of the vagueness doctrine, I find this shared history
“unsettling.” Johnson, supra, at 621 (opinion of THOMAS, J.).

II
In addition to its questionable origins, the overbreadth doctrine

violates the usual standard for facial challenges. Typically, this Court
will deem a statute unconstitutional on its face only if “no set of
circumstances exists under which the Act would be valid.” United
States v. Salerno, 481 U.S. 739, 745 (1987). But the overbreadth
doctrine empowers courts to hold statutes facially unconstitutional
even when they can be validly applied in numerous circumstances,
including the very case before the court.

By lowering the bar for facial challenges in the First Amendment
context, the overbreadth doctrine exacerbates the many pitfalls of
what is already a “disfavored” method of adjudication. Washington
State Grange, 552 U.S., at 450. “[U]nder our constitutional system[,]
courts are not roving commissions assigned to pass judgment on the
validity of the Nation’s laws.” Broadrick, 413 U.S., at 610-611. But
when a court entertains—or in this case, seeks out—an overbreadth
challenge, it casts aside the “judicial restraint” necessary to avoid
“ ‘premature’ ” and “ ‘unnecessary pronouncement[s] on constitu-
tional issues.’ ” Washington State Grange, supra, at 450 (quoting
United States v. Raines, 362 U.S. 17, 22 (1960)). This principle of re-
straint has long served as a fundamental limit on the scope of judicial
power. See Liverpool, New York & Philadelphia S. S. Co. v. Commis-
sioners of Emigration, 113 U.S. 33, 39 (1885). “[T]here is good
evidence that courts [in the early Republic] understood judicial review
to consist [simply] ‘of a refusal to give a statute effect as operative law
in resolving a case’ ” once that statute was determined to be uncon-
stitutional. Johnson, supra, at 615 (opinion of THOMAS, J.) (quoting
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Walsh, Partial Unconstitutionality, 85 N. Y. U. L. Rev. 738, 756
(2010)). Thus, our “modern practice of strik[ing] down” legislation as
facially unconstitutional bears little resemblance to the practices of
18th and 19th century courts. Johnson, supra, at 615 (opinion of
THOMAS, J.) (internal quotation marks omitted); see also Mitchell,
The Writ-of-Erasure Fallacy, 104 Va. L. Rev. 933, 936 (2018)
(“[F]ederal courts have no authority to erase a duly enacted law from
the statute books”).

Moreover, by relaxing the standard for facial challenges, the
overbreadth doctrine encourages “speculat[ion]” about “ ‘imaginary’
cases,” Washington State Grange, supra, at 450 (quoting Raines,
supra, at 22), and “summon[s] forth an endless stream of fanciful
hypotheticals,” United States v. Williams, 553 U.S. 285, 301 (2008)
[21 Fla. L. Weekly Fed. S238a]. And, when a court invalidates a
statute based on its theoretical, illicit applications at the expense of its
real-world, lawful applications, the court “threaten[s] to short circuit
the democratic process by preventing laws embodying the will of the
people from being implemented in a manner consistent with the
Constitution.” Washington State Grange, supra, at 451.

Collaterally, this Court has a tendency to lower the bar for facial
challenges when preferred rights are at stake. See, e.g., Planned
Parenthood of Southeastern Pa. v. Casey, 505 U.S. 833 (1992). This
ad hoc approach to constitutional adjudication impermissibly expands
the judicial power and “reduc[es] constitutional law to policy-driven
value judgments.” Whole Woman’s Health v. Hellerstedt, 579 U.S.
___, ___ (2016) [26 Fla. L. Weekly Fed. S360a] (THOMAS, J.,
dissenting) (slip op., at 16). We ought to “abid[e] by one set of rules to
adjudicate constitutional rights,” ibid., particularly when it comes to
the disfavored practice of facial challenges.

III
Finally, by allowing individuals to challenge a statute based on a

third party’s constitutional rights, the overbreadth doctrine is at odds
with traditional standing principles. This Court has long adhered to the
rule that “a litigant must assert his or her own legal rights and interests,
and cannot rest a claim to relief on the legal rights or interests of third
parties.” Powers v. Ohio, 499 U.S. 400, 410 (1991); see also Clark v.
Kansas City, 176 U.S. 114, 118 (1900); Owings v. Norwood’s Lessee,
5 Cranch 344, 348 (1809) (Marshall, C. J.). The Court has created a
“limited” exception to this rule, allowing third-party standing in cer-
tain cases in which the litigant has “a close relation to the third-party”
and there is a substantial “hindrance to the third party’s ability to
protect his or her own interests.” Powers, supra, at 410-411. Litigants
raising overbreadth challenges rarely satisfy either requirement, but
the Court nevertheless allows third-party standing to “avoi[d] making
vindication of freedom of expression await the outcome of protracted
litigation.” Dombrowski, 380 U.S., at 487. As I have previously
explained, this Court “has no business creating ad hoc exceptions so
that others can assert rights that seem especially important to vindi-
cate.” Whole Women’s Health, supra, at ___ (THOMAS, J., dissent-
ing) (slip op., at 16).

The overbreadth doctrine’s disregard for the general rule against
third-party standing is especially problematic in light of the rule’s
apparent roots in Article III’s case-or-controversy requirement.
Although the modern Court has characterized the rule as a prudential
rather than jurisdictional matter, see Craig v. Boren, 429 U.S. 190,
193 (1976), it has never provided a substantive justification for that as-
sertion. And the Court has admitted that this rule against third-party
standing is “not always clearly distinguished from the constitutional
limitation[s]” on standing, Barrows v. Jackson, 346 U.S. 249, 255
(1953); is “closely related to Art[icle] III concerns,” Warth v. Seldin,
422 U.S. 490, 500 (1975); and even is “grounded in Art[icle] III limits
on the jurisdiction of federal courts to actual cases and controversies,”

Ferber, 458 U.S., at 767, n. 20.
These statements find support in a historical understanding of

Article III. To understand the scope of the Constitution’s case-or-
controversy requirement, “we must ‘refer directly to the traditional,
fundamental limitations upon the powers of common-law courts.’ ”
Spokeo, Inc. v. Robins, 578 U.S. ___, ___ (2016) [26 Fla. L. Weekly
Fed. S128a] (THOMAS, J., concurring) (slip op., at 2) (quoting Honig
v. Doe, 484 U.S. 305, 340 (1988) (Scalia, J., dissenting)). “Common-
law courts imposed different limitations on a plaintiff’s right to bring
suit depending on the type of right the plaintiff sought to vindicate.”
Spokeo, 578 U.S., at ___ (THOMAS, J., concurring) (slip op., at 2).
“In a suit for the violation of a private right, courts historically
presumed that the plaintiff suffered a de facto injury [if] his personal,
legal rights [were] invaded.” Ibid. Personal constitutional rights, such
as those protected under the First Amendment, are “private rights” in
that they “ ‘belon[g] to individuals, considered as individuals.’ ” Ibid.
(quoting 3 W. Blackstone, Commentaries on the Laws of England *2);
see also Ferber, supra, at 767 (recognizing “the personal nature of
constitutional rights” as a “cardinal principl[e] of our constitutional
order”); Hessick, Standing, Injury in Fact, and Private Rights, 93
Cornell L. Rev. 275, 287 (2008) (listing “First Amendment rights” as
examples of private rights provided by the Constitution). Thus, when
a litigant challenges a statute on the grounds that it has violated his
First Amendment rights, he has alleged an injury sufficient to establish
standing for his claim, regardless of the attendant damages or other
real-world harms he may or may not have suffered.

Overbreadth doctrine turns this traditional common-law rule on its
head: It allows a litigant without a legal injury to assert the First
Amendment rights of hypothetical third parties, so long as he has
personally suffered a real-world injury. See Broadrick, 413 U.S., at
612. In other words, the litigant has no private right of his own that is
genuinely at stake. See Woolhandler & Nelson, Does History Defeat
Standing Doctrine? 102 Mich. L. Rev. 689, 722-723 (2004); see also
Hessick, 93 Cornell L. Rev., at 280-281. At common law, this sort of
“factual harm without a legal injury was damnum absque injuria and
provided no basis for relief.” Ibid. Courts adhered to the “obvious”
and “ancient maxim” that one’s real-world damages alone cannot “lay
the foundation of an action . . . if the act complained of does not violate
any of his legal rights.” Parker v. Griswold, 17 Conn. *288, *302-
*303 (1846).

Here, the overbreadth challenge embraced by respondent on appeal
relied entirely on the free speech rights of others—immigration
lawyers, activists, clergy, and even grandmothers. This is not terribly
surprising given that the overbreadth arguments were developed by
amici organizations that represent some of these third parties, not by
respondent herself. See ante, at 7-8. Although it appears respondent
lacked standing on appeal to assert the rights of individuals not before
the court, she did have standing to seek relief for alleged violations of
her own constitutional rights, which she raised before the Ninth
Circuit commandeered her appeal. On remand, the Court of Appeals
will be well within the bounds of its Article III jurisdiction in consider-
ing these narrower arguments.

*    *    *
The overbreadth doctrine appears to be the handiwork of judges,

based on the misguided “notion that some constitutional rights
demand preferential treatment.” Whole Woman’s Health, 579 U.S., at
___ (THOMAS, J., dissenting) (slip op., at 14). It seemingly lacks any
basis in the text or history of the First Amendment, relaxes the
traditional standard for facial challenges, and violates Article III prin-
ciples regarding judicial power and standing. In an appropriate case,
we should consider revisiting this doctrine.
))))))))))))))))))

*The Court often discusses the doctrine as applying in the context of “First
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Amendment rights” more generally. Broadrick v. Oklahoma, 413 U.S. 601, 611-613
(1973); see also NAACP v. Button, 371 U.S. 415, 433 (1963) (discussing “the First
Amendment freedoms”). Such arguments are typically raised in free speech cases, but
the Court has occasionally entertained overbreadth challenges invoking the freedom
of the press, see, e.g., Thornhill v. Alabama, 310 U.S. 88 (1940), and the freedom of
association, see, e.g., Keyishian v. Board of Regents of Univ. of State of N. Y., 385 U.S.
589 (1967). Curiously, however, the Court has never applied this doctrine in the context
of the First Amendment’s Religion Clauses. In fact, the Court currently applies a far
less protective standard to free exercise claims, upholding laws that substantially
burden religious exercise so long as they are neutral and generally applicable. See
Employment Div., Dept. of Human Resources of Ore. v. Smith, 494 U.S. 872 (1990).
The Court has never acknowledged, much less explained, this discrepancy.

*        *        *

Criminal law—Wire fraud—Fraud on federally funded program—
New Jersey “Bridgegate” scandal—Supreme Court reversed fraud
convictions arising from scheme to reduce the number of George
Washington Bridge toll lanes dedicated to New Jersey morning
commuters as political retribution against New Jersey mayor for
refusing to support New Jersey governor’s reelection bid—Public
officials who ordered the lane realignment could not have violated the
federal-program fraud or wire fraud laws because scheme did not aim
to obtain money or property from the federal Port Authority

BRIDGET ANNE KELLY, Petitioner v. UNITED STATES et al. U.S. Supreme Court.
Case No. 18-1059. Argued January 14, 2020—Decided May 7, 2020. On Writ of
Certiorari to the U.S. Court of Appeals for the Third Circuit.

Syllabus
During former New Jersey Governor Chris Christie’s 2013 reelection campaign, his

Deputy Chief of Staff, Bridget Anne Kelly, avidly courted Democratic mayors for
their endorsements, but Fort Lee’s mayor refused to back the Governor’s campaign.
Determined to punish the mayor, Kelly, Port Authority Deputy Executive Director
William Baroni, and another Port Authority official, David Wildstein, decided to
reduce from three to one the number of lanes long reserved at the George
Washington Bridge’s toll plaza for Fort Lee’s morning commuters. To disguise
their efforts at political retribution, Wildstein devised a cover story: The lane
realignment was for a traffic study. As part of that cover story, the defendants asked
Port Authority traffic engineers to collect some numbers about the effect of the
changes. At the suggestion of a Port Authority manager, they also agreed to pay an
extra toll collector overtime so that Fort Lee’s one remaining lane would not be shut
down if the collector on duty needed a break. The lane realignment caused four
days of gridlock in Fort Lee, and only ended when the Port Authority’s Executive
Director learned of the scheme. Baroni and Kelly were convicted in federal court
of wire fraud, fraud on a federally funded program or entity (the Port Authority),
and conspiracy to commit each of those crimes. The Third Circuit affirmed.

Held: Because the scheme here did not aim to obtain money or property, Baroni and
Kelly could not have violated the federal-program fraud or wire fraud laws.

The federal wire fraud statute makes it a crime to effect (with the use of the
wires) “any scheme or artifice to defraud, or for obtaining money or property by
means of false or fraudulent pretenses, representations, or promises.” 18 U.S.C.
§1343. Similarly, the federal-program fraud statute bars “obtain[ing] by fraud” the
“property” (including money) of a federally funded program or entity.
§666(a)(1)(A). These statutes are “limited in scope to the protection of property
rights,” and do not authorize federal prosecutors to “set[ ] standards of disclosure
and good government for local and state officials.” McNally v. United States, 483
U.S. 350, 360. So under either provision, the Government had to show not only that
Baroni and Kelly engaged in deception, but that an object of their fraud was money
or property. Cleveland v. United States, 531 U.S. 12, 26.

The Government argues that the scheme had the object of obtaining the Port
Authority’s money or property in two ways. First, the Government claims that
Baroni and Kelly sought to commandeer part of the Bridge itself by taking control
of its physical lanes. Second, the Government asserts that the defendants aimed to
deprive the Port Authority of the costs of compensating the traffic engineers and
back-up toll collectors. For different reasons, neither of these theories can sustain
the verdicts.

Baroni’s and Kelly’s realignment of the access lanes was an exercise of
regulatory power—a reallocation of the lanes between different groups of drivers.
This Court has already held that a scheme to alter such a regulatory choice is not
one to take the government’s property. Id., at 23. And while a government’s right
to its employees’ time and labor is a property interest, the prosecution must also
show that it is an “object of the fraud.” Pasquantino v. United States, 544 U.S. 349,
355. Here, the time and labor of the Port Authority employees were just the
implementation costs of the defendants’ scheme to reallocate the Bridge’s lanes—
an incidental (even if foreseen) byproduct of their regulatory object. Neither
defendant sought to obtain the services that the employees provided. Pp. 6-13.

909 F. 3d 550, reversed and remanded.

KAGAN, J., delivered the opinion for a unanimous Court.

))))))))))))))))))
JUSTICE KAGAN delivered the opinion of the Court.
For four days in September 2013, traffic ground to a halt in Fort

Lee, New Jersey. The cause was an unannounced realignment of 12
toll lanes leading to the George Washington Bridge, an entryway into
Manhattan administered by the Port Authority of New York and New
Jersey. For decades, three of those access lanes had been reserved
during morning rush hour for commuters coming from the streets of
Fort Lee. But on these four days—with predictable consequences—
only a single lane was set aside. The public officials who ordered that
change claimed they were reducing the number of dedicated lanes to
conduct a traffic study. In fact, they did so for a political reason—to
punish the mayor of Fort Lee for refusing to support the New Jersey
Governor’s reelection bid.

Exposure of their behavior led to the criminal convictions we
review here. The Government charged the responsible officials under
the federal statutes prohibiting wire fraud and fraud on a federally
funded program or entity. See 18 U.S.C. §§1343, 666(a)(1)(A). Both
those laws target fraudulent schemes for obtaining property. See
§1343 (barring fraudulent schemes “for obtaining money or prop-
erty”); §666(a)(1)(A) (making it a crime to “obtain[ ] by fraud . . .
property”). The jury convicted the defendants, and the lower courts
upheld the verdicts.

The question presented is whether the defendants committed
property fraud. The evidence the jury heard no doubt shows
wrongdoing—deception, corruption, abuse of power. But the federal
fraud statutes at issue do not criminalize all such conduct. Under
settled precedent, the officials could violate those laws only if an
object of their dishonesty was to obtain the Port Authority’s money or
property. The Government contends it was, because the officials
sought both to “commandeer” the Bridge’s access lanes and to divert
the wage labor of the Port Authority employees used in that effort. Tr.
of Oral Arg. 58. We disagree. The realignment of the toll lanes was an
exercise of regulatory power—something this Court has already held
fails to meet the statutes’ property requirement. And the employees’
labor was just the incidental cost of that regulation, rather than itself
an object of the officials’ scheme. We therefore reverse the convic-
tions.

I
The setting of this case is the George Washington Bridge. Running

between Fort Lee and Manhattan, it is the busiest motor-vehicle bridge
in the world. Twelve lanes with tollbooths feed onto the Bridge’s
upper level from the Fort Lee side. Decades ago, the then-Governor
of New Jersey committed to a set allocation of those lanes for the
morning commute. And (save for the four days soon described) his
plan has lasted to this day. Under the arrangement, nine of the lanes
carry traffic coming from nearby highways. The three remaining
lanes, designated by a long line of traffic cones laid down each
morning, serve only cars coming from Fort Lee.

The case’s cast of characters are public officials who worked at or
with the Port Authority and had political ties to New Jersey’s then-
Governor Chris Christie. The Port Authority is a bi-state agency that
manages bridges, tunnels, airports, and other transportation facilities
in New York and New Jersey. At the time relevant here, William
Baroni was its Deputy Executive Director, an appointee of Governor
Christie and the highest ranking New Jersey official in the agency.
Together with the Executive Director (a New York appointee), he
oversaw “all aspects of the Port Authority’s business,” including
operation of the George Washington Bridge. App. 21 (indictment).
David Wildstein (who became the Government’s star witness)
functioned as Baroni’s chief of staff. And Bridget Anne Kelly was a
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Deputy Chief of Staff to Governor Christie with special responsibility
for managing his relations with local officials. She often worked hand-
in-hand with Baroni and Wildstein to deploy the Port Authority’s
resources in ways that would encourage mayors and other local
figures to support the Governor.

The fateful lane change arose out of one mayor’s resistance to such
blandishments. In 2013, Governor Christie was up for reelection, and
he wanted to notch a large, bipartisan victory as he ramped up for a
presidential campaign. On his behalf, Kelly avidly courted Demo-
cratic mayors for their endorsements—among them, Mark Sokolich
of Fort Lee. As a result, that town received some valuable benefits
from the Port Authority, including an expensive shuttle-bus service.
But that summer, Mayor Sokolich informed Kelly’s office that he
would not back the Governor’s campaign. A frustrated Kelly reached
out to Wildstein for ideas on how to respond. He suggested that getting
rid of the dedicated Fort Lee lanes on the Bridge’s toll plaza would
cause rush-hour traffic to back up onto local streets, leading to
gridlock there. Kelly agreed to the idea in an admirably concise e-
mail: “Time for some traffic problems in Fort Lee.” App. 917 (trial
exhibit). In a later phone conversation, Kelly confirmed to Wildstein
that she wanted to “creat[e] a traffic jam that would punish” Mayor
Sokolich and “send him a message.” Id., at 254 (Wildstein testimony).
And after Wildstein relayed those communications, Baroni gave the
needed sign-off.

To complete the scheme, Wildstein then devised “a cover story”—
that the lane change was part of a traffic study, intended to assess
whether to retain the dedicated Fort Lee lanes in the future. Id., at 264.
Wildstein, Baroni, and Kelly all agreed to use that “public policy”
justification when speaking with the media, local officials, and the
Port Authority’s own employees. Id., at 265. And to give their story
credibility, Wildstein in fact told the Port Authority’s engineers to
collect “some numbers on how[ ] far back the traffic was delayed.” Id.,
at 305. That inquiry bore little resemblance to the Port Authority’s
usual traffic studies. According to one engineer’s trial testimony, the
Port Authority never closes lanes to study traffic patterns, because
“computer-generated model[ing]” can itself predict the effect of such
actions. Id., at 484 (testimony of Umang Patel); see id., at 473-474
(similar testimony of Victor Chung). And the information that the Port
Authority’s engineers collected on this singular occasion was mostly
“not useful” and “discarded.” Id., at 484-485 (Patel testimony). Nor
did Wildstein or Baroni show any interest in the data. They never
asked to review what the engineers had found; indeed, they learned of
the results only weeks later, after a journalist filed a public-records
request. So although the engineers spent valuable time assessing the
lane change, their work was to no practical effect.

Baroni, Wildstein, and Kelly also agreed to incur another cost—for
extra toll collectors—in pursuit of their object. Wildstein’s initial
thought was to eliminate all three dedicated lanes by not laying down
any traffic cones, thus turning the whole toll plaza into a free-for-all.
But the Port Authority’s chief engineer told him that without the cones
“there would be a substantial risk of sideswipe crashes” involving cars
coming into the area from different directions. Id., at 284 (Wildstein
testimony). So Wildstein went back to Baroni and Kelly and got their
approval to keep one lane reserved for Fort Lee traffic. That solution,
though, raised another complication. Ordinarily, if a toll collector on
a Fort Lee lane has to take a break, he closes his booth, and drivers use
one of the other two lanes. Under the one-lane plan, of course, that
would be impossible. So the Bridge manager told Wildstein that to
make the scheme work, “an extra toll collector” would always have to
be “on call” to relieve the regular collector when he went on break. Id.,
at 303. Once again, Wildstein took the news to Baroni and Kelly.
Baroni thought it was “funny,” remarking that “only at the Port
Authority would [you] have to pay a toll collector to just sit there and

wait.” Ibid. Still, he and Kelly gave the okay.
The plan was now ready, and on September 9 it went into effect.

Without advance notice and on the (traffic-heavy) first day of school,
Port Authority employees placed traffic cones two lanes further to the
right than usual, restricting cars from Fort Lee to a single lane. Almost
immediately, the town’s streets came to a standstill. According to the
Fort Lee Chief of Police, the traffic rivaled that of 9/11, when the
George Washington Bridge had shut down. School buses stood in
place for hours. An ambulance struggled to reach the victim of a heart
attack; police had trouble responding to a report of a missing child.
Mayor Sokolich tried to reach Baroni, leaving a message that the call
was about an “urgent matter of public safety.” Id., at 323. Yet Baroni
failed to return that call or any other: He had agreed with Wildstein
and Kelly that they should all maintain “radio silence.” Id., at 270. A
text from the Mayor to Baroni about the locked-in school buses—also
unanswered—went around the horn to Wildstein and Kelly. The last
replied: “Is it wrong that I am smiling?” Id., at 990 (Kelly text mes-
sage). The three merrily kept the lane realignment in place for another
three days. It ended only when the Port Authority’s Executive
Director found out what had happened and reversed what he called
their “abusive decision.” Id., at 963 (e-mail of Patrick Foye).

The fallout from the scheme was swift and severe. Baroni, Kelly,
and Wildstein all lost their jobs. More to the point here, they all ran
afoul of federal prosecutors. Wildstein pleaded guilty to conspiracy
charges and agreed to cooperate with the Government. Baroni and
Kelly went to trial on charges of wire fraud, fraud on a federally
funded program or entity (the Port Authority), and conspiracy to
commit each of those crimes. The jury found both of them guilty on
all counts. The Court of Appeals for the Third Circuit affirmed,
rejecting Baroni’s and Kelly’s claim that the evidence was insufficient
to support their convictions. See United States v. Baroni, 909 F. 3d
550, 560-579 (2018). We granted certiorari. 588 U.S. ___ (2019).

II
The Government in this case needed to prove property fraud. The

federal wire fraud statute makes it a crime to effect (with use of the
wires) “any scheme or artifice to defraud, or for obtaining money or
property by means of false or fraudulent pretenses, representations, or
promises.” 18 U.S.C. §1343. Construing that disjunctive language as
a unitary whole, this Court has held that “the money-or-property
requirement of the latter phrase” also limits the former. McNally v.
United States, 483 U.S. 350, 358 (1987). The wire fraud statute thus
prohibits only deceptive “schemes to deprive [the victim of] money or
property.” Id., at 356. Similarly, the federal-program fraud statute bars
“obtain[ing] by fraud” the “property” (including money) of a federally
funded program or entity like the Port Authority. §666(a)(1)(A). So
under either provision, the Government had to show not only that
Baroni and Kelly engaged in deception, but that an “object of the[ir]
fraud [was] ‘property.’ ” Cleveland v. United States, 531 U.S. 12, 26
(2000).1

That requirement, this Court has made clear, prevents these statutes
from criminalizing all acts of dishonesty by state and local officials.
Some decades ago, courts of appeals often construed the federal fraud
laws to “proscribe[ ] schemes to defraud citizens of their intangible
rights to honest and impartial government.” McNally, 483 U.S., at
355. This Court declined to go along. The fraud statutes, we held in
McNally, were “limited in scope to the protection of property rights.”
Id., at 360. They did not authorize federal prosecutors to “set[ ]
standards of disclosure and good government for local and state
officials.” Ibid. Congress responded to that decision by enacting a law
barring fraudulent schemes “to deprive another of the intangible right
of honest services”—regardless of whether the scheme sought to
divest the victim of any property. §1346. But the vagueness of that
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language led this Court to adopt “a limiting construction,” confining
the statute to schemes involving bribes or kickbacks. Skilling v.
United States, 561 U.S. 358, 405, 410 (2010) [22 Fla. L. Weekly Fed.
S550a]. We specifically rejected a proposal to construe the statute as
encompassing “undisclosed self-dealing by a public official,” even
when he hid financial interests. Id., at 409. The upshot is that federal
fraud law leaves much public corruption to the States (or their elec-
torates) to rectify. Cf. N. J. Stat. Ann. §2C:30-2 (West 2016) (prohibit-
ing the unauthorized exercise of official functions). Save for bribes or
kickbacks (not at issue here), a state or local official’s fraudulent
schemes violate that law only when, again, they are “for obtaining
money or property.” 18 U.S.C. §1343; see §666(a)(1)(A) (similar).

The Government acknowledges this much, but thinks Baroni’s and
Kelly’s convictions remain valid. According to the Government’s
theory of the case, Baroni and Kelly “used a lie about a fictional traffic
study” to achieve their goal of reallocating the Bridge’s toll lanes.
Brief for United States 43. The Government accepts that the lie
itself—i.e., that the lane change was part of a traffic study, rather than
political payback—could not get the prosecution all the way home.
See id., at 43-44. As the Government recognizes, the deceit must also
have had the “object” of obtaining the Port Authority’s money or
property. Id., at 44. The scheme met that requirement, the Govern-
ment argues, in two ways. First, the Government claims that Baroni
and Kelly sought to “commandeer[ ]” part of the Bridge itself—to
“take control” of its “physical lanes.” Tr. of Oral Arg. 58-59. Second,
the Government asserts that the two defendants aimed to deprive the
Port Authority of the costs of compensating the traffic engineers and
back-up toll collectors who performed work relating to the lane
realignment. On either theory, the Government insists, Baroni’s and
Kelly’s scheme targeted “a ‘species of valuable right [or] interest’ that
constitutes ‘property’ under the fraud statutes.” Brief for United States
22 (quoting Pasquantino v. United States, 544 U.S. 349, 356 (2005)
[18 Fla. L. Weekly Fed. S237a]).

We cannot agree. As we explain below, the Government could not
have proved—on either of its theories, though for different reasons—
that Baroni’s and Kelly’s scheme was “directed at the [Port Author-
ity’s] property.” Brief for United States 44. Baroni and Kelly indeed
“plotted to reduce [Fort Lee’s] lanes.” Id., at 34. But that realignment
was a quintessential exercise of regulatory power. And this Court has
already held that a scheme to alter such a regulatory choice is not one
to appropriate the government’s property. See Cleveland, 531 U.S.,
at 23. By contrast, a scheme to usurp a public employee’s paid time is
one to take the government’s property. But Baroni’s and Kelly’s plan
never had that as an object. The use of Port Authority employees was
incidental to—the mere cost of implementing—the sought-after
regulation of the Bridge’s toll lanes.

Start with this Court’s decision in Cleveland, which reversed
another set of federal fraud convictions based on the distinction
between property and regulatory power. The defendant there had
engaged in a deceptive scheme to influence, to his own benefit,
Louisiana’s issuance of gaming licenses. The Government argued that
his fraud aimed to deprive the State of property by altering its
licensing decisions. This Court rejected the claim. The State’s
“intangible rights of allocation, exclusion, and control”—its prerog-
atives over who should get a benefit and who should not—do “not
create a property interest.” Ibid. Rather, the Court stated, those rights
“amount to no more and no less than” the State’s “sovereign power to
regulate.” Ibid.; see id., at 20 (“[T]he State’s core concern” in
allocating gaming licenses “is regulatory”). Or said another way: The
defend-ant’s fraud “implicate[d] the Government’s role as sovereign”
wielding “traditional police powers”—not its role “as property
holder.” Id., at 23-24. And so his conduct, however deceitful, was not
property fraud.

The same is true of the lane realignment. Through that action,
Baroni and Kelly changed the traffic flow onto the George Washing-
ton Bridge’s tollbooth plaza. Contrary to the Government’s view, the
two defendants did not “commandeer” the Bridge’s access lanes
(supposing that word bears its normal meaning). They (of course) did
not walk away with the lanes; nor did they take the lanes from the
Government by converting them to a non-public use. Rather, Baroni
and Kelly regulated use of the lanes, as officials responsible for
roadways so often do—allocating lanes as between different groups
of drivers. To borrow Cleveland’s words, Baroni and Kelly exercised
the regulatory rights of “allocation, exclusion, and control”—deciding
that drivers from Fort Lee should get two fewer lanes while drivers
from nearby highways should get two more. They did so, according
to all the Government’s evidence, for bad reasons; and they did so by
resorting to lies. But still, what they did was alter a regulatory decision
about the toll plaza’s use—in effect, about which drivers had a
“license” to use which lanes. And under Cleveland, that run-of-the-
mine exercise of regulatory power cannot count as the taking of
property.

A government’s right to its employees’ time and labor, by contrast,
can undergird a property fraud prosecution. Suppose that a mayor uses
deception to get “on-the-clock city workers” to renovate his daugh-
ter’s new home. United States v. Pabey, 664 F. 3d 1084, 1089 (CA7
2011). Or imagine that a city parks commissioner induces his
employees into doing gardening work for political contributors. See
United States v. Delano, 55 F. 3d 720, 723 (CA2 1995). As both
defendants agree, the cost of those employees’ services would qualify
as an economic loss to a city, sufficient to meet the federal fraud
statutes’ property requirement. See Brief for Respondent Baroni 27;
Tr. of Oral Arg. 16. No less than if the official took cash out of the
city’s bank account would he have deprived the city of a “valuable
entitlement.” Pasquantino, 544 U.S., at 357.

But that property must play more than some bit part in a scheme: It
must be an “object of the fraud.” Id., at 355; see Brief for United States
44; supra, at 6-7. Or put differently, a property fraud conviction
cannot stand when the loss to the victim is only an incidental byprod-
uct of the scheme.2 In the home-and-garden examples cited above, that
constraint raised no problem: The entire point of the fraudsters’ plans
was to obtain the employees’ services. But now consider the difficulty
if the prosecution in Cleveland had raised a similar employee-labor
argument. As the Government noted at oral argument here, the fraud
on Louisiana’s licensing system doubtless imposed costs calculable
in employee time: If nothing else, some state worker had to process
each of the fraudster’s falsified applications. But still, the Government
acknowledged, those costs were “[i]ncidental.” Tr. of Oral Arg. 63.
The object of the scheme was never to get the employees’ labor: It was
to get gaming licenses. So the labor costs could not sustain the
conviction for property fraud. See id., at 62-63.

This case is no different. The time and labor of Port Authority
employees were just the implementation costs of the defendants’
scheme to reallocate the Bridge’s access lanes. Or said another way,
the labor costs were an incidental (even if foreseen) byproduct of
Baroni’s and Kelly’s regulatory object. Neither defendant sought to
obtain the services that the employees provided. The back-up toll
collectors—whom Baroni joked would just “sit there and wait”—did
nothing he or Kelly thought useful. App. 303; see supra, at 5. Indeed,
those workers came onto the scene only because the Port Authority’s
chief engineer managed to restore one of Fort Lee’s lanes to reduce the
risk of traffic accidents. See supra, at 5. In the defendants’ original
plan, which scrapped all reserved lanes, there was no reason for extra
toll collectors. And similarly, Baroni and Kelly did not hope to obtain
the data that the traffic engineers spent their time collecting. By the
Government’s own account, the traffic study the defendants used for
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a cover story was a “sham,” and they never asked to see its results.
Brief for United States 4, 32; see supra, at 5. Maybe, as the Govern-
ment contends, all of this work was “needed” to realize the final
plan—“to accomplish what [Baroni and Kelly] were trying to do with
the [B]ridge.” Tr. of Oral Arg. 60. Even if so, it would make no
difference. Every regulatory decision (think again of Cleveland, see
supra, at 11) requires the use of some employee labor. But that does
not mean every scheme to alter a regulation has that labor as its object.
Baroni’s and Kelly’s plan aimed to impede access from Fort Lee to the
George Washington Bridge. The cost of the employee hours spent on
implementing that plan was its incidental byproduct.

To rule otherwise would undercut this Court’s oft-repeated
instruction: Federal prosecutors may not use property fraud statutes to
“set[ ] standards of disclosure and good government for local and state
officials.” McNally, 483 U.S., at 360; see supra, at 7. Much of
governance involves (as it did here) regulatory choice. If U.S.
Attorneys could prosecute as property fraud every lie a state or local
official tells in making such a decision, the result would be—as
Cleveland recognized—“a sweeping expansion of federal criminal
jurisdiction.” 531 U.S., at 24. And if those prosecutors could end-run
Cleveland just by pointing to the regulation’s incidental costs, the
same ballooning of federal power would follow. In effect, the Federal
Government could use the criminal law to enforce (its view of)
integrity in broad swaths of state and local policymaking. The prop-
erty fraud statutes do not countenance that outcome. They do not
“proscribe[ ] schemes to defraud citizens of their intangible rights to 

honest and impartial government.” McNally, 483 U.S., at 355; see
supra, at 7. They bar only schemes for obtaining property.

III
As Kelly’s own lawyer acknowledged, this case involves an “abuse

of power.” Tr. of Oral Arg. 19. For no reason other than political
payback, Baroni and Kelly used deception to reduce Fort Lee’s access
lanes to the George Washington Bridge—and thereby jeopardized the
safety of the town’s residents. But not every corrupt act by state or
local officials is a federal crime. Because the scheme here did not aim
to obtain money or property, Baroni and Kelly could not have violated
the federal-program fraud or wire fraud laws. We therefore reverse the
judgment of the Court of Appeals and remand the case for further
proceedings consistent with this opinion.

It is so ordered.
))))))))))))))))))

1The conspiracy verdicts raise no separate issue. None of the parties doubts that
those convictions stand or fall with the substantive offenses. If there was property fraud
here, there was also conspiracy to commit it. But if not, not.

2Without that rule, as Judge Easterbrook has elaborated, even a practical joke could
be a federal felony. See United States v. Walters, 997 F. 2d 1219, 1224 (CA7 1993). His
example goes: “A [e-mails] B an invitation to a surprise party for their mutual friend C.
B drives his car to the place named in the invitation,” thus expending the cost of
gasoline. Ibid. “But there is no party; the address is a vacant lot; B is the butt of a joke.”
Ibid. Wire fraud? No. And for the reason Judge Easterbrook gave: “[T]he victim’s loss
must be an objective of the [deceitful] scheme rather than a byproduct of it.” Id., at
1226.

*        *        *
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Housing—Racial discrimination—Fair Hous-
ing Act—City’s action against banks alleging
they violated Fair Housing Act by steering
black and Hispanic borrowers into higher-cost
loans than similarly situated white borrow-
ers—Standing
CITY OF MIAMI GARDENS, a Florida municipal corpora-
tion, Plaintiff-Appellant, v. WELLS FARGO & CO., WELLS
FARGO BANK N.A., Defendants-Appellees. 11th Circuit.
Case No. 18-13152-AA. April 27, 2020. Appeals from the U.S.
District Court for the Southern District of Florida.

(BEFORE WILSON, Acting Chief Judge, WIL-
LIAM PRYOR, MARTIN, JORDAN, ROSEN-
BAUM, JILL PRYOR, NEWSOM, BRANCH,
GRANT, and LUCK, Circuit Judges.*)

[Original Opinion at 28 Fla. L. Weekly Fed. C57a]

BY THE COURT:
The Court having been polled at the request of

one of the members of the Court and a majority of
the Circuit Judges who are in regular active ser-
vice having voted against it (Rule 35, Federal
Rules of Appellate Procedure), the Petition for
Rehearing En Banc is DENIED.
))))))))))))))))))

*Chief Judge Ed Carnes and Judge Barbara Lagoa
recused themselves and did not participate in this
proceeding.

))))))))))))))))))
(WILLIAM PRYOR, Circuit Judge, joined by
NEWSOM and BRANCH, Circuit Judges, re-
specting the denial of rehearing en banc.) A
majority of the Court has voted not to rehear en
banc our decision in City of Miami Gardens v.
Wells Fargo & Co., 931 F.3d 1274 (11th Cir.
2019) [28 Fla. L. Weekly Fed. C57a], which held
that the City of Miami Gardens lacked standing to
bring its lawsuit under the Fair Housing Act
against Wells Fargo. Id. at 1277-78. As members
of the panel, we write to explain why our decision
adheres to both Supreme Court and our precedent
and to respond to Judge Wilson’s dissenting
opinion.

It is well established that the City, as the party
invoking federal jurisdiction, bore the burden of
establishing standing. Lujan v. Defs. of Wildlife,
504 U.S. 555, 561 (1992). And that burden in-
creased with the successive stages of litigation:
although mere allegations sufficed at the pleading
stage, actual evidence was required to withstand
summary judgment. Id.

In addition, federal courts always have “an
independent obligation to assure that standing
exists.” Summers v. Earth Island Inst., 555 U.S.
488, 499 (2009) [21 Fla. L. Weekly Fed. S670a].
To be sure, the Supreme Court has explained that,
in limited circumstances, “elementary principles
of procedural fairness” mandate that a court
provide the party with “an opportunity to provide
evidence of [its standing]” instead of sua sponte
dismissing the action for lack of jurisdiction. Ala.
Legislative Black Caucus v. Alabama, 575 U.S.

254, 271 (2015) [25 Fla. L. Weekly Fed. S167a].
And our Court has held that the absence of notice
of the need to prove standing may sometimes
mandate the application of a more lenient standard
for assessing standing. Church v. City of
Huntsville, 30 F.3d 1332, 1336 (11th Cir. 1994).

Our decision adhered to these principles. The
City failed to satisfy its burden of establishing
standing. And we respected the concerns of
fairness and notice demanded by precedent.

The City faced an uphill battle to establish its
standing because it relied on an attenuated theory
of injury. Its principal theory was that Wells
Fargo steered minority borrowers into higher-cost
loans that were more likely to go into foreclosure.
These foreclosures then allegedly decreased the
value of the vacant properties and neighboring
properties, which allegedly caused economic
injury to the City because property tax revenues
decreased and its spending “to remedy blight and
unsafe and dangerous conditions” increased.
Miami Gardens, 931 F.3d at 1278-79. To estab-
lish its standing, the City needed to prove that at
least one of the purportedly discriminatory loans
caused or would cause it to suffer a de facto injury
that a favorable decision could redress. Id. at
1283.

In addition to standing, the City faced another
hurdle: the statute of limitations. The City’s
complaint largely focused on purportedly dis-
criminatory lending practices outside the applica-
ble two-year limitations period. See 42 U.S.C. §
3613(a)(1)(A). But the City contended that all of
Wells Fargo’s alleged violations were actionable
under the continuing-violation doctrine, which
makes violations outside the limitations period
actionable if the defendant engaged in “an unlaw-
ful practice that continue[d] into the limitations
period . . . [and] the last asserted occurrence of that
practice” was within the limitations period. Ha-
vens Realty Corp. v. Coleman, 455 U.S. 363, 380-
81 (1982) (footnote omitted). If the City could not
establish a violation of the Act during the limita-
tions period, its complaint would be untimely.

Wells Fargo moved to limit initial discovery to
the threshold question whether the City’s com-
plaint was timely. The City objected to that mo-
tion on the grounds that it would prevent it from
“prov[ing] its continuing violations and disparate
impact allegations.” The district court limited
initial discovery to loans issued during the limita-
tions period and later granted Wells Fargo’s
motion for summary judgment on the ground that
the City had failed to establish that Wells Fargo
violated the Act within the limitations period.

The focus on the limitations period in the
district court does not mean that the parties ig-
nored standing. To the contrary, Wells Fargo
raised Article III standing “during the meet and
confer process,” in its answer to the operative
complaint, and in its motion for summary judg-
ment. In the motion for summary judgment, Wells

Fargo recited the City’s attenuated theory of
standing and argued that, because the litigation
was at the summary judgment stage, the City
needed to “actually produce some evidence that
[it], and not just the borrower, ha[d] Article III
standing to sustain a claim under the Fair Housing
Act.” Wells Fargo contended that the City lacked
standing because it failed to establish that it suf-
fered an injury from a loan issued during the
limitations period. That argument was mistaken
because a discriminatory loan issued at any point
could have established the City’s Article III
standing. Nevertheless, Wells Fargo repeatedly
contended that the injury and causation elements
of standing were lacking.

The district court also considered the City’s
standing. It dismissed the City’s initial complaint
with a warning that any amended complaint
would need to “allege . . . the facts that confer
standing to complain about private home foreclo-
sures, the specific injury to the [City], the precise
number and dates of foreclosures, and the specific
costs to the City of Miami Gardens.” It even
explained what the City would need to allege to
satisfy each element of standing: “(1) how Miami
Gardens is injured, (2) how that injury is traceable
to the conduct of each Wells Fargo defendant, and
(3) how the injury can be redressed with a favor-
able decision in this case.”

The City modeled its complaint after allega-
tions in similar litigation that we held met the
requirements of Article III standing. See City of
Miami v. Bank of Am. Corp., 800 F.3d 1262,
1272-73 (11th Cir. 2015) [25 Fla. L. Weekly Fed.
C1551a], vacated and remanded on other
grounds, 137 S. Ct. 1296 (2017). But, as the
Supreme Court has made clear, mere allegations
are insufficient as the litigation progresses. See
Lujan, 504 U.S. at 561. To this end, the district
court had told the City to read City of Miami, 800
F.3d at 1273, which expressly warned Miami that
it would need to prove its allegations as the litiga-
tion progressed—a task that we predicted might
be “difficult.” Id.

On appeal, Wells Fargo again argued in its
brief that the City had failed to establish that it
suffered an injury as a result of any loan issued
during the limitations period. We then asked the
parties to address standing at oral argument, and
they did so.

The City pointed to two kinds of evidence to
establish its standing. First, it pointed to an alleg-
edly discriminatory loan, HC2, that “has been
delinquent since it was issued,” unlike a purport-
edly comparable loan issued to a nonminority
borrower. Miami Gardens, 931 F.3d at 1283. The
City contended that the delinquent loan “will
likely go into foreclosure and cause the City to
suffer the kind of economic injuries asserted in the
operative complaint.” Id. Second, it pointed to ten
loans issued before the limitations period that
have gone into foreclosure and argued that those
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loans have led to the economic injuries identified
in the complaint. Id.

This evidence failed to satisfy either the injury
or causation requirements of standing. See id. at
1283-84. As to loan HC2, we were left only to
speculate whether its delinquency will lead to
foreclosure, and if so, whether that foreclosure
will impact property values, property-tax reve-
nues, or municipal spending. And even if we were
to assume those links in the causal chain were
satisfied, nothing in the record supported an
inference that it would be Wells Fargo’s conduct
that contributed to those injuries. Nor did the ten
loans issued before the limitations period that
have gone into foreclosure establish standing
because the City failed to present evidence of the
effect of the foreclosures on property-tax reve-
nues or municipal spending. And nothing sug-
gested that Wells Fargo issued these loans on
discriminatory terms or that Wells Fargo’s con-
duct contributed to the decline in property values.
In short, the City failed to satisfy its burden at the
summary-judgment stage of introducing evidence
to establish its standing. Because the City failed to
satisfy its burden, we were obliged to vacate the
summary judgment against the City and remand
for the district court to dismiss the action for lack
of subject-matter jurisdiction.

Judge Wilson argues that our decision con-
flicts with our precedent in Huntsville and with
the precedent of the Supreme Court in Alabama
Legislative Black Caucus. He argues that
Huntsville stands for the proposition that “it is
unfair to expect plaintiffs to conjure proof of
standing if they were never put on notice that they
would need to, and if they had limited opportunity
to discover or present such evidence.” Dissenting
Op. at 11 n.1. He also stresses that in Alabama
Legislative Black Caucus, as here, the defendant
made a meritless challenge to the plaintiff’s
standing, and he suggests that the presence of a
meritless challenge to standing means that a
plaintiff lacks adequate notice of its need to prove
standing. See id. at 12-13. But those decisions do
not control here.

The contrast between this appeal and
Huntsville is stark. In Huntsville, we applied only
the pleading standard to determine whether the
plaintiffs had standing to seek a preliminary
injunction. 30 F.3d at 1336. We applied this more
lenient standard because the defendant had not
made any standing argument and “the plaintiffs
had only a few hours of hearing time to present
their preliminary injunction case and were thereby
forced to limit their evidence to what they reason-
ably understood to be the contested issues.” Id.
Unlike the limited time the plaintiffs had in
Huntsville to prepare their case, the City had more
than two years between Wells Fargo’s filing of its
motion for summary judgment and the district
court’s order granting it. The City could have
sought additional discovery to establish its stand-
ing in response to Wells Fargo’s motion, which
raised standing, but it failed to do so. See Fed. R.
Civ. P. 56(d). It was not unfair to require the City
to meet the summary-judgment standard for
standing in this circumstance.

Alabama Legislative Black Caucus too is

inapposite. In Alabama Legislative Black Caucus,
the Supreme Court held that fairness concerns
required giving the plaintiff an opportunity to
present evidence of its standing instead of sua
sponte dismissing for lack of subject-matter
jurisdiction. 575 U.S. at 270-71. Fairness con-
cerns arose because the plaintiff had introduced
evidence that led to at least a “common sense
inference” that it had standing, neither the defen-
dant nor the district court challenged the basis of
that inference, and the plaintiff was easily able to
proffer evidence that would have established its
standing. Id. Alabama Legislative Black Caucus
concluded that it was unfair to dismiss absent
special notice to the plaintiff because the plaintiff
reasonably believed that it had established its
standing and the defendant had not argued to the
contrary. Id. But contrary to Judge Wilson’s
suggestion, the lack of a meritorious challenge to
a plaintiff’s standing does not by itself make it
unfair to dismiss sua sponte for lack of standing.
Because the plaintiff in Alabama Legislative
Black Caucus had introduced some evidence to
establish at least an inference of standing, and the
defendant had not challenged the plaintiff’s
evidence of standing, the Supreme Court reasoned
that the plaintiff might have thought that the
defendant did not contest the factual basis for its
standing. Id. at 270. So in the absence of special
notice that the plaintiff had not established its
standing before dismissing the action, the Su-
preme Court required the district court to give the
plaintiff another opportunity to prove its standing.
Id. at 270-71.

That special notice of the need to establish
standing was not required here. The City not only
failed to establish its standing, it failed to so much
as create an inference that it had standing. And it
received repeated notice of its need to prove its
standing throughout the litigation from both the
district court and Wells Fargo. That Wells Fargo’s
argument lacked merit does not mean that it failed
to provide the City with notice that it needed to
establish its standing at the summary-judgment
stage. After all, Wells Fargo repeatedly grappled
with the City’s theory of standing—even if in a
different time-frame—and the elements of stand-
ing that we held were lacking: injury and causa-
tion. The City faced those repeated challenges and
knew from City of Miami that it would need to
produce evidence of its standing. But unlike the
plaintiff in Alabama Legislative Black Caucus, it
failed to introduce evidence to create even an
inference that it had suffered an injury fairly
traceable to Wells Fargo’s challenged conduct. In
the face of Wells Fargo’s repeated challenges, the
City could not reasonably believe that it did not
need to respond with evidence of its standing.

Judge Wilson also argues that the limitation on
discovery by the district court makes this dis-
missal unfair. See Dissenting Op. at 13-14. To be
sure, a district court should not grant summary
judgment “until the party opposing the motion has
had an adequate opportunity for discovery,” but
we have made clear that “the party opposing the
motion for summary judgment bears the burden
of calling to the district court’s attention any
outstanding discovery.” Snook v. Tr. Co. of Ga.

Bank of Savannah, N.A., 859 F.2d 865, 870-71
(11th Cir. 1988). If the opposing party fails to
satisfy that burden, it cannot argue that the district
court granted summary judgment prematurely by
failing to order or await the results of further
discovery. Urquilla-Diaz v. Kaplan Univ., 780
F.3d 1039, 1063-64 (11th Cir. 2015) [25 Fla. L.
Weekly Fed. C981a]; Reflectone, Inc. v. Farrand
Optical Co., 862 F.2d 841, 843-44 (11th Cir.
1989). In the same way, it is not unfair if a plain-
tiff fails to alert the district court to its need for
further discovery to prove its standing at summary
judgment and a circuit court decides in the first
instance that the plaintiff failed to establish stand-
ing. In either circumstance, the plaintiff has
effectively consented to adjudication of the issues
raised in the summary-judgment motion based on
the existing record by failing to avail itself of the
opportunity to seek further discovery.

The City failed to satisfy its “burden of calling
to the district court’s attention any outstanding
discovery” on the standing issue. Snook, 859 F.2d
at 871. The City filed a declaration under Federal
Rule of Civil Procedure 56(d)—the preferred
vehicle for advising the district court of the need
for additional discovery—but did not mention
standing and later retracted the declaration and
opposed Wells Fargo’s motion for summary
judgment on the merits. The City filed that Rule
56(d) declaration with a motion to strike or, in the
alternative, stay or deny Wells Fargo’s refiled
motion for summary judgment to allow for addi-
tional discovery. And, to reiterate, Wells Fargo
refiled its initial motion for summary judgment
from over a year earlier that had raised the issue of
Article III standing. Yet neither the City’s declara-
tion nor its motion stated that it needed additional
discovery to satisfy its burden of establishing
standing.

The City again failed to mention its need for
additional discovery to establish its standing when
the district court held a hearing to determine
whether to consider Wells Fargo’s refiled motion
for summary judgment or to expand discovery.
The district court specifically asked the City what
additional evidence it would find useful before it
ruled on Wells Fargo’s motion. The City said that
additional evidence would be “helpful to put some
of the disputed issues and noise in perspective,”
but it never said that it needed any evidence to
establish its standing.

The City cannot now contend that it is unfair
to hold it to the record before the district court. It
was the City’s obligation to comply with Rule
56(d) by “specifically demonstrat[ing] how
postponement of a ruling on the motion” would
enable it, “by discovery or other means, to rebut
the movant’s showing of the absence of a genuine
issue of fact.” Reflectone, 862 F.2d at 843 (inter-
nal quotation marks omitted). Although we have
acknowledged a limited “interests of justice”
exception that allows district courts to postpone
ruling on a motion for summary judgment in the
absence of a party’s compliance with the technical
requirements of Rule 56(d), that limited exception
still requires the opponent to provide notice in a
manner equivalent to Rule 56(d). Snook, 859 F.2d
at 871; see also Reflectone, 862 F.3d at 844. The
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City failed to satisfy that burden and so consented
to the adjudication of the issues raised in Wells
Fargo’s motion based on the existing record.

And even when we gave the City the opportu-
nity on appeal to explain how further discovery
would have enabled it to establish its standing, the
City came up short. It stated at oral argument that
the additional evidence it would have sought was
access to Wells Fargo’s worldwide database of
loans. See Oral Argument at 26:57-27:45 (June
14, 2019). Presumably, the City would have used
that data to run the statistical analysis that it re-
ferred to in its complaint, but the City’s averment
left us only to speculate about how that analysis
would turn out. That speculative contention is yet
another reason why the fairness concerns in
Alabama Legislative Black Caucus are not pres-
ent. See Ala. Legislative Black Caucus, 575 U.S.
at 271 (explaining that because of the evidence the
plaintiff proffered to the Supreme Court, it had
“no reason to believe that the [plaintiff] would
have been unable to provide [evidence to establish
its standing]”).

Judge Wilson contends that the panel
“treat[ed] the City like the teacher who takes away
a student’s pencils before a test, refuses to give
them back, and then gives the student a failing
grade when she turns in a blank page.” Dissenting
Op. at 14. But a more accurate analogy would be
that the City opted to take an exam—one that it
had every reason to know would be challenging
and would require the use of pencils—yet it
showed up with no writing instruments at all and
failed to let the proctor know about its predica-
ment. The City was obliged to come to this litiga-
tion prepared to prove its standing or to let the
district court know that it did not have the discov-
ery it needed to do so. The City cannot now com-
plain that it was unfair to hold it responsible for its
failing.
))))))))))))))))))
(WILSON, Circuit Judge, joined by MARTIN,
Circuit Judge, dissenting from the denial of re-
hearing en banc.) A panel of this court dismissed
the City of Miami Gardens’s Fair Housing Act
(FHA) case for lack of Article III standing, sua
sponte. It did so even though the City received
neither proper notice that it failed to prove stand-
ing nor a legitimate opportunity to discover or
produce the requisite evidence. But, in Alabama
Legislative Black Caucus v. Alabama, the Su-
preme Court held that, when a plaintiff receives
neither proper notice that it failed to prove stand-
ing nor an opportunity to produce the requisite
evidence, sua sponte dismissal on Article III
standing grounds violates “elementary principles
of procedural fairness.” 575 U.S. 254, 268-71
(2015) [25 Fla. L. Weekly Fed. S167a]. The
panel’s decision clearly conflicts with Alabama
Legislative Black Caucus.1 When a panel decision
conflicts with Supreme Court precedent, en banc
consideration is “necessary to secure and maintain
uniformity of the court’s decisions.” Fed. R. App.
P. 35(b)(1)(A); see Fed. R. App. P. 35(a)(1).
Therefore, I dissent from the denial of rehearing
en banc.

In Alabama Legislative Black Caucus, a racial
gerrymandering case, a three-judge district court

panel held that an organizational plaintiff lacked
standing, citing insufficient evidence to demon-
strate members’ residency in the relevant districts.
575 U.S. at 268-69. The Supreme Court vacated
and remanded. Id. at 258, 271. It held that “in
these circumstances, elementary principles of
procedural fairness required that the [court],
rather than acting sua sponte, give the [plaintiff]
an opportunity to provide evidence” supporting
its standing. Id. at 271.

The “circumstances” in Alabama Legislative
Black Caucus were these. Before trial, the defen-
dant had attacked the organizational plaintiff’s
Article III standing. See id. at 270 (citing defen-
dant’s memorandum in support of motion for
summary judgment). The case went to trial. Id. at
260. There the plaintiff had the quintessential
opportunity to put on evidence of standing and
did so—at least enough for an “inference” of
standing. See id. at 269-70. And, “had it been
asked,” the plaintiff could have provided more
evidence of standing, such as its own member
residency list; it did not need discovery to access
or produce such evidence. See id. at 270-71.

If “elementary principles of procedural fair-
ness required that the [court], rather than acting
sua sponte, give the [plaintiff] an opportunity to
provide evidence” supporting its standing there,
see id. at 271, they do even more so here. To start,
in Alabama Legislative Black Caucus, the Su-
preme Court recognized that the defendant’s
Article III standing attack was off-base and thus
failed to put the plaintiff on notice that it needed to
shore up its standing. See id. at 270 (noting that
the state had attacked the organizational plaintiff’s
standing based on the idea that an organization
“lives” nowhere, not based on “inadequate mem-
ber residency”). As in that case, the defendant
here—Wells Fargo—had attacked the City’s
Article III standing.2 But, as the panel here recog-
nized, Wells Fargo’s argument was off-base too
because it focused on the “statutory requirement
of timeliness”—i.e., the statute of limitations—
rather than “the constitutional requirements of
standing.” See City of Miami Gardens, 931 F.3d
at 1283. So, as in Alabama Legislative Black
Caucus, Wells Fargo’s meritless argument failed
to put the City on notice that it needed to demon-
strate that it met the constitutional requirements of
standing.3

What is more, unlike in Alabama Legislative
Black Caucus, the City of Miami Gardens had no
opportunity to prove its standing, much less the
opportunity of a trial. Not only that—despite its
repeated requests, the City never even got the
necessary discovery to prove its standing, some-
thing the Alabama Legislative Black Caucus
plaintiff didn’t need.

Here, unlike in Alabama Legislative Black
Caucus, the defendant Wells Fargo controlled the
evidence that the City needed to prove its Article
III standing. For example, one of the City’s al-
leged injuries was reduced property tax revenues.
To prove that Wells Fargo caused reduced prop-
erty tax revenues, the City first needed to identify
more FHA-violative loans by Wells Fargo dating
years before the statute-of-limitations period. For
that, the City needed information from Wells

Fargo’s database, as it alleged in its complaint.
And it could only access this information in this
database via discovery. Yet from the outset, and
over the City’s objections, the district court lim-
ited discovery to the statute-of-limitations period
and stayed “discovery on all matters unrelated to
Wells Fargo loans originated [during the statute-
of-limitations period] until resolution of the par-
ties’ partial summary judgment motions.”

Because of this dependency on and depriva-
tion of discovery, unlike in Alabama Legislative
Black Caucus, the City could not have snapped its
fingers and produced evidence to prove standing.
It thus asked repeatedly for full discovery, i.e.,
discovery related to Wells Fargo loans originated
before the statute-of-limitations pe-
riod—discovery necessary to prove its injuries
were fairly traceable to Wells Fargo’s conduct.
But the City never got that discovery. Not after it
objected to the initial discovery limitation and
stay. Not after it argued time and again for full
discovery. Not after its motions to compel full
discovery. Not ever. Under Alabama Legislative
Black Caucus, “elementary principles of proce-
dural fairness required that the [panel], rather than
acting sua sponte, give the [City]” that which it
never got—full discovery. See 575 U.S. at 271.

The panel tried to frame appellate briefing and
oral argument as legitimate opportunities for the
City to produce evidence of its standing. But
briefing and oral argument are no substitutes for
discovery. An “opportunity” to show evidence of
standing is worthless if the plaintiff never had the
opportunity to discover such evidence. Thus, it is
no surprise to me—nor should it have been to the
panel—that the City showed up empty handed at
briefing and oral argument.

In the end, the panel afforded the City nothing
more than the illusion of procedural fairness. It
treats the City like the teacher who takes away a
student’s pencils before a test, refuses to give
them back, and then gives the student a failing
grade when she turns in a blank page. That is
simply not fair.
))))))))))))))))))

1The panel’s decision is also inconsistent with our
precedent in Church v. City of Huntsville, in which we
held that it is unfair to require standing evidence beyond
the allegations in the complaint when the defendant did
not “put[ ] the plaintiff[s] on notice that standing is
contested” and the plaintiffs had a limited opportunity
to present evidence. 30 F.3d 1332, 1336 (11th Cir.
1994). Although Church addressed standing in the
context of a hearing on a preliminary injunction, id., the
point remains the same—it is unfair to expect plaintiffs
to conjure proof of standing if they were never put on
notice that they would need to, and if they had limited
opportunity to discover or present such evidence.

2The panel distinguishes Alabama Legislative Black
Caucus by saying that it did “not purport to speak to
circumstances like those of this appeal, in which the
opposing party raised the issue of standing.” City of
Miami Gardens v. Wells Fargo & Co., 931 F.3d 1274,
1286 (11th Cir. 2019) [28 Fla. L. Weekly Fed. C57a]
(per curiam). The panel is demonstrably wrong; in fact,
Alabama Legislative Black Caucus spoke to nearly
identical circumstances. See Ala. Legislative Black
Caucus, 575 U.S. at 270.

3Note that there were other circumstances that gave
the City every reason to believe that the district court
had no concerns whatsoever about the City’s standing
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at partial summary judgment, which was limited to the
statute-of-limitations issue. Suffice it to say, the district
court diligently evaluated and monitored its jurisdiction
and the City’s standing for years. The district court
stayed this case pending the results of appeals to this
court in two other cases: City of Miami v. Bank of Am.
Corp., No. 13-24506 (S.D. Fla.) and City of Miami v.
Wells Fargo & Co., No. 13-24508 (S.D. Fla.), both of
which involved standing issues for FHA claims virtu-
ally identical to those here. After this court held in both
cases that the city plaintiff had adequately alleged facts
to show Article III standing, see City of Miami v. Bank
of Am. Corp., 800 F.3d 1262, 1272-73 (11th Cir. 2015)
[25 Fla. L. Weekly Fed. C1551a]; City of Miami v. Wells
Fargo & Co., 801 F.3d 1258, 1265-66 (11th Cir. 2015)
[25 Fla. L. Weekly Fed. C1560a], the district court in
this case lifted the stay. When the Supreme Court
granted certiorari in those cases, the district court stayed
this case again. Ultimately the Supreme Court vacated
and remanded the cases without addressing or suggest-
ing any issue with Article III standing. Bank of Am.
Corp. v. City of Miami, 581 U.S. __, 137 S. Ct. 1296,
1306 (2017) [26 Fla. L. Weekly Fed. S552a]. Thus,
following the appeals, everyone thought the City of
Miami Gardens had Article III standing. The district
court lifted its stay and allowed this case to proceed.

*        *        *

Criminal law—Habeas corpus—Counsel—
Ineffectiveness—Sentencing—Death row
inmate is not entitled to habeas relief on
ground that his attorneys provided constitu-
tionally ineffective assistance in penalty phase
of his capital murder trial by failing to investi-
gate or present mitigating evidence—State
court of appeals reasonably applied Strickland
in rejecting petitioner’s ineffectiveness claim
because he failed to show a reasonable proba-
bility that counsel’s performance affected
outcome of his sentencing proceeding—To
succeed, petitioner was required to affirma-
tively prove that counsel’s alleged deficient
performance prejudiced him, which required
some evidence that if counsel had discovered
the mitigating evidence he now proffers, he
would have permitted counsel to present it
during the penalty phase proceeding—Because
petitioner did not present any evidence show-
ing that he would have permitted counsel to
introduce mitigation evidence at sentencing,
even if counsel had collected any, petitioner
cannot prove prejudice under Strickland
JOE NATHAN JAMES, Petitioner-Appellant, v. WARDEN,
HOLMAN CORRECTIONAL FACILITY, ATTORNEY
GENERAL, STATE OF ALABAMA, COMMISSIONER,
ALABAMA DEPARTMENT OF CORRECTIONS,
Respondents-Appellees. 11th Circuit. Case No. 17-11855.
April 28, 2020. Appeal from the U.S. District Court for the
Northern District of Alabama (No. 2:10-cv-02929-CLS-HGD).

(Before ED CARNES, Chief Judge, MARTIN,
and GRANT, Circuit Judges.)

(GRANT, Circuit Judge.) Joe Nathan James has
been tried, convicted, and sentenced to death
twice for the murder of Faith Hall Smith. In this
appeal, he seeks federal habeas corpus relief on
the ground that his attorneys provided constitu-
tionally ineffective assistance in the penalty phase
of his second trial by failing to investigate or
present mitigating evidence. After a thorough
review of the record, and with the benefit of oral

argument, we conclude that the Alabama Court of
Criminal Appeals reasonably applied Strickland
v. Washington, 466 U.S. 668 (1984), in rejecting
James’s ineffective assistance of counsel claim
because he has failed to show a reasonable proba-
bility that his counsel’s performance affected the
outcome of his sentencing proceeding. We there-
fore affirm.

I. BACKGROUND

A.
James and Smith dated for a time in the early

1990s. They had a volatile relationship and James
stalked and harassed Smith after they broke up,
showing up uninvited at her home on several
occasions and threatening to kill Smith and her
ex-husband. On the day of the murder, James
followed Smith to her friend’s apartment and
forced his way inside, carrying a gun. James
demanded to know about a man he had seen with
Smith, while Smith hid behind her friend and
asked him to put the gun away—which he did,
briefly. After a few minutes, however, James said
“f**k this s**t,” pulled his gun back out, and
started shooting. Smith ran toward the bathroom
and James chased her. James shot Smith three
times: once in the abdomen, once through the arm
and chest, and once in the top of the head, appar-
ently after she had fallen to the floor. She died of
her gunshot wounds.

A Jefferson County, Alabama jury first found
James guilty of Smith’s murder and recom-
mended the death penalty in 1996. See James v.
State, 723 So. 2d 776, 777-78 (Ala. Crim. App.
1998). The Alabama Court of Criminal Appeals
reversed his 1996 conviction based on the errone-
ous admission of hearsay evidence during his first
trial. See id. at 784, 786.

B.
Attorneys Virginia Vinson and Gordon War-

ren were appointed to represent James six months
before his second trial. Vinson was an experi-
enced criminal defense attorney who had partici-
pated in dozens of capital murder cases and had
been lead counsel in at least ten of those cases.
Warren was a new attorney with no capital case
experience.

Vinson was lead counsel and, according to
Warren, had primary responsibility for investigat-
ing mitigation evidence. Warren’s responsibility
leading up to trial was to develop the facts sur-
rounding the murder. He did nothing to prepare
for the penalty phase or to investigate possible
mitigation evidence—he did not even consider
the matter, although he presented the defense
argument during the penalty phase.

Vinson, on the other hand, did some investiga-
tion into possible mitigating circumstances. She
met with James at Holman prison soon after she
was appointed. He told her that he shot Smith after
Smith charged him. When Vinson asked—several
times—whether he had any witnesses (presum-
ably for either phase of trial), he said that he had
none. To the best of Vinson’s recollection, James
would not give her the names or contact informa-
tion of any family members, except for his grand-
mother. Vinson spoke with James’s grandmother
on the telephone, but she was not able to provide

any useful information. She also spoke with
James’s mother, but his mother did not want to get
involved.

It appears that Vinson made no other efforts to
collect mitigation evidence before trial. She did
not contact any other family members, although
James’s siblings (two of whom were adults) were
identified in the presentence investigation report
completed before the first sentencing hearing. She
did not contact Mara Ruffin, James’s former
girlfriend and the mother of his two young daugh-
ters, although her name, address, and Social
Security number were in Vinson’s file materials.
She did not seek any school, employment, social
services, medical, or prison records.

Vinson did not request funds for a psychologi-
cal evaluation or review the psychological evalua-
tions contained in James’s prison records because
there was no indication in speaking with him that
he had any mental problems. She was familiar
with the psychologist who had conducted James’s
competency evaluation before his first trial and
believed the psychologist to be capable and
unbiased. The psychologist’s report stated that
James was competent to stand trial, had a Verbal
IQ of 102 (average), and did not display any
“signs or symptoms associated with a major
psychiatric disorder such as psychosis, a thought
disorder, or a major affective disorder.”

James was moved from Holman prison to
Jefferson County jail shortly before trial. Vinson
and Warren met with him several times thereafter,
but he did not have much to say. He instructed
them not to get his family involved. He did not
want to see his family, and he did not want them to
testify. He advised his attorneys that there was no
need to prepare for trial in any event, because he
intended to plead guilty.

A few days before trial, an attorney with the
Equal Justice Initiative contacted Vinson and
Warren and told them that he had arranged a life-
without-parole plea deal for James. Vinson and
Warren contacted the prosecutor, who confirmed
that the state would agree to a life sentence if
James pleaded guilty before trial.

Shortly after they arrived at court on the
scheduled trial date, however, James told Warren
that he had changed his mind and wanted to go to
trial. Warren warned him that if he went to trial, he
would probably be convicted and sentenced to
death again, but James said that he did not want to
be moved back to the general prison population.
James explained that he had it pretty good on
death row—he had his own room, his own televi-
sion that he could control to watch what he
wanted, and plenty of reading material. He did not
have to worry about being attacked by other
prisoners, because he was always one-on-one
with the guards. Warren and Vinson both tried to
reason with James, but his mind was made up. So
the court brought in the jury, and James’s trial
began immediately.

James’s mother and sister surprised Vinson by
attending the second day of the two-day trial.
Vinson interviewed his sister and asked his
mother again about testifying during the penalty
phase. His mother declined, and Vinson decided
against calling James’s sister after she told Vinson
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stories about violent episodes in James’s past,
including that he had broken a previous girl-
friend’s arm, and that he had threatened his stepfa-
ther with a gun on the day of the murder. The
sister said that James’s father had abused him, but
when Vinson asked James about it, he denied any
abuse.

The jury found James guilty of intentional
murder during a first-degree burglary, a capital
crime. See Ala. Code § 13A-5-40(a)(4) (1975).
After the verdict, Vinson spoke with James about
the penalty phase. She told him about her inter-
view with his sister, and he became angry that
Vinson had spoken to her. Vinson asked James
what mitigation evidence she could use for the
sentencing proceeding, and he told her none.

The next morning—the day of the penalty-
phase proceeding—Vinson spoke with James’s
mother, stepfather, and sister. James’s mother was
again unwilling to help. Vinson told James about
this conversation and he reemphasized that he did
not want anyone to testify in mitigation. He did
not want his family to testify, and he did not want
to testify himself, either.

James did not offer any mitigating evidence or
witnesses during the penalty phase. Warren
presented James’s penalty-phase argument,
arguing that James had reduced culpability be-
cause of his age (22 years old at the time of the
murder) and emotional immaturity, and that he
was under the influence of strong emotions at the
time of the shooting.

The jury unanimously recommended a death
sentence, and the court sentenced James to death.
The Alabama Court of Criminal Appeals affirmed
James’s conviction and death sentence on direct
appeal, and the United States Supreme Court
denied his petition for certiorari. James v. State,
788 So. 2d 185 (Ala. Crim. App. 2000), cert.
denied, 532 U.S. 1040 (2001).

C.
James filed a motion for collateral relief in the

Jefferson County circuit court, pursuant to Rule
32 of the Alabama Rules of Criminal Procedure.
In his motion, James argued, among other things,
that Vinson and Warren had provided ineffective
assistance during the guilt and penalty phases of
his second trial, in violation of his Sixth Amend-
ment rights.

At the evidentiary hearing on his Rule 32
motion, James called his maternal aunt, his sister,
one of his younger brothers, and his father’s
former employer to testify, as well as Vinson and
Warren.1 James’s aunt testified that James’s
mother was sexually promiscuous, often drank to
excess, used marijuana, and was generally absent
or neglectful when James was growing up. She
abused alcohol when she was pregnant with
James, and James was born with an oversized
head, small ears, and droopy eyelids that required
corrective surgery. According to James’s aunt, his
father and mother had an unhappy and violent
marriage; his father beat his mother on a weekly
basis—while James was in the same room—until
his mother left his father when James was about
two years old.

After that, James’s mother had a new boy-
friend almost every week. She was always out at

work or socializing with men, while James, who
was the oldest, cared for his five younger brothers
and sisters. James’s mother moved with her
children to a different house or apartment at least
once every year—they lived in 18 different ad-
dresses during James’s childhood.

James’s aunt testified that several of James’s
relatives on his father’s side, including his father,
grandfather, aunt, and uncle, all behaved oddly—
James’s father was antisocial and paranoid, his
grandfather believed in magic, his uncle was
mentally disabled and aggressive, and his paternal
aunt talked to herself. James’s father’s former
employer also testified that he thought James’s
father was mentally ill, though he was a good
employee and a hard worker.

James’s sister confirmed that their mother was
frequently absent from the home, leaving her and
James to care for their siblings, and at one point,
leaving all the children with relatives for roughly
three years while she moved out of state to pursue
a relationship with one of her boyfriends. James’s
sister did not remember their father well, but
family members described him as violent and
mentally unstable. She described James as protec-
tive of her. She said that she did not remember
telling Vinson about incidents of violence in
James’s past, although she acknowledged that she
had heard about those incidents from their mother.

James’s brother testified that James visited his
mother and stepfather’s house on the day of the
murder. James was upset because his brother, who
was nine or ten years old at the time, had left his
bicycle on top of James’s clothes. Before James
left the house that day, James’s brother heard “an
altercation” between James and his stepfather.

James also introduced documentary evidence
that he contended should have been presented to
the jury at his sentencing proceeding or should
have led counsel to conduct additional mitigation
investigation. This evidence included a police
report from several months before the murder
indicating that the victim had attacked James and
Ruffin by smashing the windshield of their car
with a car jack while they sat in a fast-food drive-
through. It also included records from two psy-
chological evaluations conducted while James
was in prison: a 30-day segregation review in
which the evaluator (a licensed psychological
counselor) noted that James demonstrated
“[s]chizoid characteristics,” and a psychometric
test score indicating that James might exhibit a
thought disorder.2

The Alabama circuit court denied collateral
relief, and after a complicated procedural course,
the Alabama Court of Criminal Appeals affirmed.
See James v. State, 61 So. 3d 357 (Ala. Crim.
App. 2010). In relevant part, the state appellate
court concluded that James had not shown that
Vinson and Warren had provided ineffective
assistance during the guilt or penalty phase of
James’s trial. Id. at 371-78.

Applying Strickland v. Washington, 466 U.S.
668 (1984), the court determined that counsel’s
performance was not deficient because despite
James’s lack of cooperation and instructions not
to present mitigating evidence, Vinson did some
mitigation investigation by interviewing James’s

mother, grandmother, and sister, and reviewing
the competency evaluation completed before
James’s first trial. James, 61 So. 3d at 376-77. The
court also found that James could not show that
his counsel’s failure to gather and present mitigat-
ing evidence prejudiced him because (1) he had
instructed counsel not to present any mitigating
evidence, and (2) in any event, the potential
mitigating evidence that James introduced at the
Rule 32 evidentiary hearing “was not compelling
and would not have affected the verdict if it had
been presented at James’s sentencing hearing.” Id.
at 376-77, 378.

D.
James filed a petition for federal habeas corpus

relief pursuant to 28 U.S.C. § 2254, again arguing
in part that Vinson and Warren provided constitu-
tionally ineffective assistance during both phases
of his capital murder trial. The district court
denied James’s habeas petition, finding that the
Alabama Court of Criminal Appeals decision was
not an unreasonable application of Strickland. We
granted a certificate of appealability on James’s
claim that his trial counsel provided ineffective
assistance during the penalty phase.3

II. STANDARD OF REVIEW
We review a district court’s ruling on a peti-

tion for habeas corpus relief de novo. See
Cummings v. Sec’y for the Dep’t of Corr., 588
F.3d 1331, 1355 (11th Cir. 2009) [22 Fla. L.
Weekly Fed. C312b]. Under the Antiterrorism
and Effective Death Penalty Act of 1996
(AEDPA), we are prohibited from granting a state
prisoner’s habeas corpus petition unless the
relevant state court decision on the merits of the
petitioner’s claim “was contrary to, or involved an
unreasonable application of, clearly established
Federal law, as determined by the Supreme Court
of the United States,” or “was based on an unrea-
sonable determination of the facts in light of the
evidence presented in the State court proceeding.”
28 U.S.C. § 2254(d)(1)-(2).

A decision is “contrary to” clearly established
federal law if the state court applied a rule that
contradicts governing Supreme Court precedent,
or if it reached a different conclusion than the
Supreme Court did in a case involving materially
indistinguishable facts. Williams v. Taylor, 529
U.S. 362, 412-13 (2000). A state court decision
involves an “unreasonable application” of clearly
established federal law if the court identifies the
correct legal principle but applies it unreasonably
to the facts before it. Id. “The question under
AEDPA is not whether a federal court believes the
state court’s determination was incorrect but
whether that determination was unreasonable—a
substantially higher threshold.” Schriro v.
Landrigan, 550 U.S. 465, 473 (2007) [20 Fla. L.
Weekly Fed. S257a]. “A state court’s application
of clearly established federal law or its determina-
tion of the facts is unreasonable only if no
‘fairminded jurist’ could agree with the state
court’s determination or conclusion.” McNabb v.
Comm’r Alabama Dep’t of Corr., 727 F.3d 1334,
1339 (11th Cir. 2013) [24 Fla. L. Weekly Fed.
C600a] (citation omitted).

III. DISCUSSION
James’s ineffective assistance of counsel claim
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is governed by the standards set out in Strickland
v. Washington, 466 U.S. 668 (1984). See Premo
v. Moore, 562 U.S. 115, 118 (2011) [22 Fla. L.
Weekly Fed. S749a]. Under Strickland, a peti-
tioner claiming that he received ineffective assis-
tance of counsel in violation of the Sixth Amend-
ment must show both that his attorney’s perfor-
mance was objectively unreasonable “under
prevailing professional norms” and that counsel’s
poor showing prejudiced his defense. Strickland,
466 U.S. at 687-88. The petitioner bears the
burden of proving his ineffective assistance claim,
and he must meet his burden on both prongs to
succeed. Williams v. Allen, 598 F.3d 778, 789
(11th Cir. 2010) [22 Fla. L. Weekly Fed. C595a].
We “need not address the performance prong if
the defendant cannot meet the prejudice prong, or
vice versa.” Holladay v. Haley, 209 F.3d 1243,
1248 (11th Cir. 2000) (internal citation omitted).

The Supreme Court has cautioned that the
“object of an ineffectiveness claim is not to grade
counsel’s performance. If it is easier to dispose of
an ineffectiveness claim on the ground of lack of
sufficient prejudice, which we expect will often
be so, that course should be followed.” Strickland,
466 U.S. at 697. That is the case here. Accord-
ingly, we decline James’s invitation to evaluate
his counsel’s mitigation investigation—charitably
described by the state court as “limited”—and
move instead to the prejudice prong of the Strick-
land analysis.

To show prejudice under Strickland, James
“must show that there is a reasonable probability
that, but for counsel’s unprofessional errors, the
result of the proceeding would have been differ-
ent. A reasonable probability is a probability
sufficient to undermine confidence in the out-
come.” Id. at 694.

A petitioner alleging that his counsel was
ineffective for failing to discover and present
mitigating evidence during the penalty phase of
his capital murder trial must show that, absent
counsel’s errors, the sentencer “would have
concluded that the balance of aggravating and
mitigating circumstances did not warrant death.”
Id. at 695. This requires a preliminary showing
that the jury would actually have heard helpful
evidence during the penalty phase if his attorneys
had discovered it—if the petitioner would not
have allowed his counsel to present mitigating
evidence at sentencing, then he “was not preju-
diced by anything that trial counsel did.” Gilreath
v. Head, 234 F.3d 547, 551 n.12 (11th Cir. 2000);
see Landrigan, 550 U.S. at 477.

So a petitioner who instructed his counsel not
to present mitigating evidence at sentencing must
make two showings to meet the prejudice prong
of the Strickland test. As a threshold matter, he
“must show a reasonable probability that, if he
had been more fully advised about the mitigating
evidence and its significance, he would have
permitted trial counsel to present the evidence at
sentencing.” Pope v. Sec’y, Florida Dep’t of
            

Corr., 752 F.3d 1254, 1266 (11th Cir. 2014) [24
Fla. L. Weekly Fed. C1358a]; see Gilreath, 234
F.3d at 551 & n.12. If he makes this showing, he
must then establish a reasonable probability that
if the jury had heard his proffered mitigating
evidence, it would have recommended life instead
of death. Pope, 752 F.3d at 1266.

James focuses on this secondary showing,
arguing that the mitigation evidence he presented
at the Rule 32 hearing would have given the jury
a completely different impression of him and his
relationship with the victim. But James has not
presented any evidence showing that he would
have permitted his counsel to introduce mitigation
evidence at sentencing, even if they had collected
any. We need go no further to conclude that he
cannot prove prejudice under Strickland; as we
have explained before, “there cannot be a reason-
able probability of a different result if the defen-
dant would have refused to permit the introduc-
tion of mitigation evidence in any event.”
Cummings, 588 F.3d at 1360.

James also argues that the Alabama circuit
court’s finding that he instructed counsel not to
present any mitigating evidence during the pen-
alty phase was “an unreasonable determination of
the facts in light of the evidence presented in the
State court proceeding.” 28 U.S.C. § 2254(d)(2).
Specifically, he contends that Vinson’s testimony
to that effect was not credible because other parts
of her testimony—her affidavit statements that
James refused to talk to her about the murder or
provide information about his family—were
contradicted by her hand-written notes. That
inconsistency, James says, shows that Vinson was
lying in an attempt to blame him for her failure to
gather mitigation evidence.

But regardless of inconsistencies on other
issues, Vinson’s testimony that James told her not
to call any mitigation witnesses is wholly consis-
tent with other evidence in the record. For exam-
ple, her contemporaneous notes state that James
became angry when he learned that she had spo-
ken with his mother and sister about testifying
during the penalty phase, and that when she asked
him what mitigation evidence she could use, “he
said none.” Moreover, Warren—whose testimony
is uncontradicted—testified that James told
Vinson not to call his family to testify on his
behalf at the penalty phase.

Importantly, Warren also testified that James
clearly expressed his preference for a death sen-
tence, explaining that he would much rather
spend 10 or 12 (or, as it turns out, more than 20)
years on death row, where he was comfortable
and had plenty of reading material and his own
television, than be sentenced to spend life without
parole in the general prison population. James
rejected the state’s offer of a life sentence in
exchange for his guilty plea, although he knew
that the case against him was strong—Warren
specifically advised him that if he rejected the plea
offer and went to trial, he probably would be
found guilty and sentenced to death again. If
            

James’s goal was to remain on death row, permit-
ting his attorneys to introduce mitigation evidence
would have been counterproductive. The state
court’s finding that James instructed his counsel
not to put on mitigation evidence was not an
unreasonable determination of the facts.

And James has not shown that he would have
changed his mind if his attorneys had had more
mitigation evidence to offer. Indeed, no evidence
in the record shows that he would have done so.
He himself has never made such a statement—he
did not testify on his own behalf during the sen-
tencing proceeding, and when the trial judge
asked whether he agreed with the decision not to
present any witnesses in mitigation, he simply
nodded his agreement. Nor did he testify during
the state collateral proceedings, either at the
evidentiary hearing (where he appeared by tele-
phone) or by deposition or affidavit. Without any
evidence that he would have agreed to let it in,
James cannot show that helpful mitigation evi-
dence would have been heard by the jury even if
his counsel’s performance had been beyond
reproach—much less that there was a reasonable
probability that the evidence he proffered would
have convinced the jury to recommend life rather
than death.

*    *    *
To succeed on his ineffective assistance of

counsel claim, James was required to affirma-
tively prove that his counsel’s allegedly deficient
performance prejudiced him. In the circumstances
shown here, proof of prejudice requires some
evidence that if counsel had discovered the evi-
dence he now proffers, he would have permitted
them to present it during the penalty phase pro-
ceedings. Because James has not produced any
such evidence, we conclude that the Alabama
Court of Criminal Appeals reasonably applied
Strickland v. Washington in rejecting James’s
ineffective assistance of counsel claim. We there-
fore affirm the district court’s denial of James’s §
2254 petition.

AFFIRMED.
))))))))))))))))))

1James also subpoenaed Mara Ruffin to testify at the
hearing, but she refused to appear and the state court
declined to issue a bench warrant to force her atten-
dance.

2James also proffered affidavit testimony from two
mental health experts stating that these records and
James’s family history indicated a need for additional
psychological testing, and from a “mitigation special-
ist,” criticizing counsel’s mitigation investigation.
Because these affidavits were not submitted until the
evidentiary hearing and the state was unable to respond
or prepare counter-affidavits, the state circuit court
declined to consider them.

3Our review is limited to the issue specified in our
certificate of appealability. See, e.g., Williams v. Allen,
598 F.3d 778, 795 (11th Cir. 2010) [22 Fla. L. Weekly
Fed. C595a]. We therefore decline to address James’s
argument that the district court should have held an
evidentiary hearing before ruling on his § 2254 petition.

*        *        *
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Civil rights—Employment discrimination—
African American employee sued employer
and its affiliated companies for retaliation and
race discrimination in violation of Title VII—
Retaliation—Genuine issues of material fact as
to whether employer added release of Title VII
claims to last chance agreement as a condition
of continued employment because employee
complained about race discrimination,
whether employee would have signed LCA if it
did not include release, and whether employee
would not have been fired for violating em-
ployer’s workplace violence policy had he
signed LCA precluded summary judgment on
employee’s retaliation claim—At summary
judgment, employee presented sufficient evi-
dence from which a reasonable juror could
find that his complaint of race discrimination
was a “but-for cause” of his termination—
Under Eleventh Circuit law, a plaintiff could
establish a causal connection between pro-
tected activity and termination when an em-
ployer responds to a discrimination complaint
by conditioning employee’s continued employ-
ment on a release of claims and then fires the
employee for rejecting the release—Race dis-
crimination—Similarly situated compara-
tors—District court did not err in granting
summary judgment on race discrimination
claim because employee’s proffered compara-
tors were not similarly situated in all material
respects—Employee who was ordered to at-
tend anger management classes while on un-
paid leave after violating employer’s work-
place violence policy as condition for continued
employment was not similarly situated in all
material respects to white co-workers, one of
whom was not disciplined after domestic vio-
lence incident that did not involve another
employee—Employee was not similarly situ-
ated in all material respects to white co-work-
ers who were involved in violent altercation at
work, even though co-workers were later
rehired and permitted to work with pay while
attending anger management classes, where
incidents occurred under different supervisors
and co-workers were immediately terminated
but were rehired out of business necessity—
Discovery—Attorney-client privilege—Em-
ployer did not waive attorney-client privilege
to prevent discovery of communications be-
tween company president and counsel, despite
employee’s contention that it was counsel, not
president, who were true decision makers,
where employer did not assert advice-of-coun-
sel defense, president testified that he was
decision maker, and it was president who
presented employee with his options
BRAD KNOX, Plaintiff-Appellant, v. ROPER PUMP COM-
PANY, HANSEN TECHNOLOGIES CORPORATION,
ROPER TECHNOLOGIES, INC., Defendants-Appellees.
11th Circuit. Case No. 18-11756. April 30, 2020. Appeal from
the U.S. District Court for the Northern District of Georgia
(No. 1:16-cv-02538-ODE).

(Before MARCUS, JULIE CARNES and
KELLY,* Circuit Judges.)

(MARCUS, Circuit Judge.) In September 2015,
Brad Knox, an African-American man and quality
test technician at Roper Pump Company for
fifteen years, got into a fight with his adult daugh-
ter, Kayla Knox (“Kayla”), at their shared home.
Whether father or daughter initially escalated the
domestic altercation to physical violence was
disputed, but it was undisputed that Knox struck
Kayla during the fight. Kayla worked in the same
facility as Knox, but for one of Roper’s affiliated
companies, Hansen Technologies Corporation.
She went to work the next day and complained to
Roper’s human resources department. Because
violence against a coworker violated Roper’s
workplace violence policy, Roper suspended
Knox. Shortly after his suspension, Knox called
an employee ethics hotline to complain that he
believed he was being discriminated against on
account of race because white employees who had
violated the workplace violence policy had been
allowed to continue working.

Roper told Knox he could keep his job if he
completed anger management classes while on
unpaid leave. But when Roper sent Knox the
written agreement, it included a release of all
claims against Roper—including, expressly, Title
VII claims. Knox refused to sign the agreement
with the release and asked his employer to remove
it; Roper refused and fired Knox.

Knox sued Roper and its affiliated companies
in the United States District Court for the North-
ern District of Georgia for one count of retaliation
and one count of race discrimination in violation
of Title VII. Following discovery, the district
court granted summary judgment to the defen-
dants on both claims.

It is clear from our case law that an employer
may not respond to a claim of race discrimination
by conditioning continued employment on a
release of claims and firing the employee for
refusing. To do so constitutes unlawful retaliation.
Here, there was enough evidence in the record,
when taken in a light most favorable to Knox, to
support his claim that that’s precisely what Roper
did—adding the release as a condition of contin-
ued employment only after Knox made his pro-
tected complaint. Accordingly, we are obliged to
reverse the district court’s grant of summary
judgment to Roper on Knox’s retaliation claim
and remand for further proceedings consistent
with this opinion. As for the race discrimination
claim, however, we agree with the trial court that
Knox failed to proffer comparators that were
similar in all material respects. Thus, we affirm
the grant of summary judgment to Roper on
Knox’s race discrimination claim.

I.
The extensive record included depositions

taken from Knox, Bettina Ginn (the human re-
sources plant director for Roper, to whom Kayla,
Knox’s daughter, complained), Katye Semanson
(Roper’s director of human resources), Joseph
(“Joe”) Renzetti (president of Roper), Greg An-
derson (vice president of human resources for
Roper Technologies, Roper’s parent company),
Janet Hill (Knox’s former attorney), Melanie
Nealis (deputy general counsel for Roper Tech-
nologies), and Michael Ingram (a designer for

Roper and one of Knox’s proposed comparators),
as well as the personnel files of Knox’s proposed
comparators and other documentary evidence.

The evidence revealed these essential facts.
Roper’s violence in the workplace policy stated
that Roper “believes in maintaining a safe and
effective workplace environment for all employ-
ees” and “[a]ny employee who exhibits violent or
threatening behavior will be subject to corrective
action up to and including, termination.” On
September 28, 2015, Knox got into a fight with
his adult daughter, Kayla Knox, at their shared
home. Knox admitted that he slapped Kayla
across the face, but said that he did so only after
she became violent with him. He squarely denied
Kayla’s written statement, which had character-
ized him as the aggressor. The same day, Kayla
returned to work at Roper’s facility and reported
the incident to Bettina Ginn, the human resources
plant manager for Roper. Ginn immediately
reported the incident to Katye Semanson, Roper’s
director of human resources, who in turn in-
formed Joe Renzetti, Roper’s president, the same
day. Renzetti and Semanson decided to suspend
Knox—initially with pay—while Roper investi-
gated the incident; Ginn informed Knox of the
decision on September 29.

The next day, Knox called Roper’s Ethics and
Compliance Employee Hotline and complained
that he was being treated more harshly on account
of race than two white employees (Chad Warner
and Phillip Cruce) who had gotten into a physical
altercation at work, and were allowed to continue
working, whereas he was not afforded that oppor-
tunity. Semanson testified that she was made
aware of Knox’s hotline complaint within approx-
imately 24 hours of its occurrence. Renzetti also
said that he was aware of the hotline complaint
when he made all of the employer’s decisions
regarding Knox.

Although Renzetti’s boss and others recom-
mended that Renzetti terminate Knox for violat-
ing the workplace violence policy, Renzetti
testified that he wanted to give Knox a chance to
continue working for Roper. Accordingly,
Renzetti offered Knox three options, which he
explained on an October 6 phone call between
Knox, Renzetti, and Semanson: accept termina-
tion; resign and sign a release in order to receive a
severance package; or complete an anger manage-
ment course while on unpaid leave and keep his
job. Renzetti told Knox that he would have to sign
a release to receive the severance package but did
not mention signing a release following anger
management counseling.

On October 9, Knox called Semanson to tell
her that he wanted to attend anger management
classes and keep his job. He also said that he
believed he was being treated more harshly than
his white counterparts. Semanson told him that he
could return to work after he received a certificate
of completion of the course; again, no mention of
the release was made.

Roper then sent Knox a Last Chance Agree-
ment (“LCA”) dated October 9, 2015, which
included a general release and stated, in relevant
part:
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You acknowledge and agree that the consider-
ation provided under this LCA represents
valuable consideration that the Company is
not obligated to provide you. You hereby
fully, forever, irrevocably and unconditionally
release, settle and discharge the Company
from any and all manner of claims, charges,
complaints, debts, liabilities, demands, ac-
tions, causes of action, suits, rights, covenants,
contracts, controversies, agreements, prom-
ises, omissions, damages, obligations and
expenses of any kind, whether known or
unknown, which you have, had, or may have
against the Company or any Company-spon-
sored employee benefit plans arising from, or
relating in any way to, your employment
relationship with the Company occurring
through the date you sign this Agreement.
Specifically included in this waiver and re-
lease are, among other things, any and all
claims arising under Title VII of the Civil
Rights Act, the Americans With Disabilities
Act, the Family and Medical Leave Act, the
Georgia Equal Employment for Persons with
Disabilities Code, the Georgia Equal Pay for
Equal Work Act and the Common Day of Rest
Act, as well as any other federal, state or local
statutes, and any claims under common law
including but not limited to claims in tort or
for breach of contract.

The LCA went on to explain that:
Nothing in this LCA prevents you from filing
a charge or complaint with or from participat-
ing in an investigation or proceeding con-
ducted by any federal, state or local agency
charged with the enforcement of any employ-
ment laws, although by signing this LCA, you
are waiving any right to individual relief based
on claims asserted in such a charge or com-
plaint.

In other words, the release would not bar him
from filing an EEOC charge, but it would prevent
him from filing suit or obtaining any individual
relief arising out of the claim.

Knox received the LCA in the mail on October
12, after he had attended the first part of the re-
quired anger management course. On October 13,
he sent Semanson a letter prepared by his attor-
ney, Janet Hill, explaining that he believed he was
being retaliated against for having made a hotline
complaint of racial discrimination by being asked
to sign the release, which had not been previously
discussed, except with respect to the severance
package.

Knox and Semanson spoke by phone on
October 14: Semanson told Knox the company
would not remove the release and that Knox had
until October 19 to sign the LCA including the
release in order to keep his job. A follow-up letter
from Roper to Knox, dated October 14, said that
Knox’s “off duty behavior of a violent nature that
resulted in the physical assault of a co-worker”
was sufficient reason to fire Knox. The letter also
said that, in lieu of termination, Roper had offered
him the ability to retain his position should he
return to work after executing the LCA and fully
satisfying its conditions. The letter told Knox that
Roper had investigated his claim of race discrimi-

nation and found nothing to support it.
On October 16, Janet Hill, Knox’s attorney at

the time, spoke with Melanie Nealis, Roper’s
deputy general counsel, by telephone. Hill be-
lieved that including the release in the LCA was
retaliatory. Hill testified that Nealis told her it
would have been foolish to allow Knox, after his
hotline complaint, to return to work without
signing a release only thereafter to have to defend
itself against a baseless EEOC claim. Nealis also
explained that Knox’s claims were baseless
because Warner and Cruce were not appropriate
comparators since they were rehired out of busi-
ness necessity, and they were contrite and apolo-
getic, whereas Knox was not. Hill added that
Nealis told her “pretty much verbatim” that “the
release became an issue because [Knox] made a
claim of discrimination” and “it would be foolish
to offer him his job back and then have to defend
a baseless lawsuit.”

Nealis sharply disputed Hill’s description of
the conversation. Nealis testified that she engaged
in settlement discussions with Hill regarding the
retaliatory nature of the LCA’s release. She did
not recall if Hill discussed whether Knox was
initially required to sign a release along with
completing the anger management course. Nealis
denied ever telling Hill that it would be “crazy”
for Roper to permit Knox to remain employed
without having him sign a release. She denied
telling Hill that Knox was required to sign the
release because he had already raised claims of
race discrimination. Rather, their conversation
concerned whether the LCA was retaliatory, and
she did not believe that it was. Nealis also re-
minded Hill that the release allowed Knox to
pursue his EEOC charge. She claimed she told
Hill that Roper was always going to require an
LCA, that there was only one LCA ever drafted,
and that it was presented to Knox. She averred
that Hill had mischaracterized her statements. She
added that Warner and Cruce were inappropriate
comparators because they, unlike Knox, were
immediately terminated for violent behavior, and
that the incident had occurred before her time, so
she was unaware of whether those employees had
ever been asked to sign releases. Finally, accord-
ing to Nealis, she reminded Hill that an LCA was
not typical; rather, it was a special offer.

On October 19, 2015, Knox sent Semanson
still another letter, also prepared by his counsel,
which said that he “remain[ed] willing to do
everything Roper ha[d] asked [him] to do under
the last chance agreement, except [he was] unwill-
ing to sign away [his] rights under Federal law.”
Knox was fired. His official separation notice,
dated October 20, 2015, listed the reason for
separation as “misconduct.” Despite being termi-
nated, Knox completed the anger management
course.

Joe Renzetti testified that he created and
explained to Knox the three options, and that he
always intended for the LCA to contain a release.
Although he did not recall mentioning the release
during his initial conversation with Knox, he said
he preferred to handle those matters in writing and
claimed he told Knox that he was mailing Knox
formal documents that Knox should read through

before choosing how to proceed. Renzetti did not
know when the LCA was created or who drafted
it, and the first time he saw the LCA was on
October 9. Renzetti claimed that it was his deci-
sion to include the release in the LCA, and that he
gave directions to Semanson and to Roper’s
attorneys about what to include in the LCA, but he
refused to disclose privileged communications
with counsel. Renzetti believed that he had of-
fered LCAs or similar agreements in the past to
other Roper employees and to employees of his
prior companies. Roper could not identity who
they were. Renzetti said, however, it was a normal
business practice to include a release in an LCA.

The parties cross-moved for summary judg-
ment. Knox also moved in limine to compel
discovery of communications about the drafting
of the LCA—communications Roper claimed
were attorney-client privileged. All of the motions
were referred to a magistrate judge, who recom-
mended granting summary judgment to Roper on
Knox’s race discrimination claim because his
comparators were not similarly situated. How-
ever, he recommended denying summary judg-
ment to the employer on the retaliation claim. The
magistrate judge explained that a jury could
reasonably conclude that Roper added the release
only after Knox complained of discrimination,
that Knox would not have been fired had he
signed the release, and that the proffered reason
for the firing (violating the workplace violence
policy) was a pretext for unlawful retaliation. The
magistrate judge also recommended denying
Knox’s motion in limine, concluding that the
communications regarding drafting the LCA were
protected by attorney-client privilege.

Upon review, the district court denied the
motion in limine and granted summary judgment
to the defendants on the race discrimination claim
because Knox’s proposed comparators were not
sufficiently similar. But, the district court rejected
the Report and Recommendation and granted
summary judgment to the defendants on the
retaliation claim. The court reasoned that since
Knox was subject to termination for violating the
workplace violence policy, his complaint of race
discrimination could not have been the but-for
cause of his termination.

Knox timely appealed to this Court.

II.
We review a district court’s grant of summary

judgment de novo. Little v. United Techs., Carrier
Transicold Div., 103 F.3d 956, 959 (11th Cir.
1997); Jameson v. Arrow Co., 75 F.3d 1528, 1531
(11th Cir. 1996). Summary judgment is appropri-
ate only where there is no genuine issue of mate-
rial fact. Fed. R. Civ. P. 56(a). We also draw all
reasonable inferences in the light most favorable
to the nonmoving party. United States v. Diebold,
Inc., 369 U.S. 654, 655 (1962) (per curiam).
Where the record taken as a whole, and drawn in
the light most favorable to the nonmoving party,
could not lead a rational trier of fact to find for the
nonmoving party, there is no genuine issue for
trial. Matsushita Elec. Indus. Co. v. Zenith Radio
Corp., 475 U.S. 574, 587 (1986).

Moreover, we review evidentiary rulings, such
as a ruling on a motion in limine, only for abuse of
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discretion. Chrysler Int’l Corp. v. Chemaly, 280
F.3d 1358, 1362 (11th Cir. 2002) [15 Fla. L.
Weekly Fed. C275a]. However, “[t]o the extent
that the appeals involve mixed questions of law
and fact, regarding the applicability of the
attorney-client privilege to particular communica-
tions that the plaintiffs wish to discover, our
review is plenary.” Cox v. Adm’r U.S. Steel &
Carnegie, 17 F.3d 1386, 1413 (11th Cir. 1994).

A.
A plaintiff alleging retaliation in violation of

Title VII “must begin by establishing a prima
facie case; the plaintiff must show that (1) she
engaged in statutorily protected activity, (2) an
adverse employment action occurred, and (3) the
adverse action was causally related to the plain-
tiff’s protected activities.” Little, 103 F.3d at 959.
“These three elements create a presumption that
the adverse action was the product of an intent to
retaliate.” Bryant v. Jones, 575 F.3d 1281, 1308
(11th Cir. 2009) [22 Fla. L. Weekly Fed. C1a].

Once the plaintiff has established a presump-
tion of retaliation, the burden shifts to the defen-
dant to rebut the presumption. Id. That is, “the
defendant employer must articulate a legitimate,
[nonretaliatory] reason for the challenged em-
ployment action.” Chapman v. AI Transport, 229
F.3d 1012, 1024 (11th Cir. 2000) (en banc).
Notably, “the employer’s burden is merely one of
production; it ‘need not persuade the court that it
was actually motivated by the proffered reasons.
It is sufficient if the defendant’s evidence raises a
genuine issue of fact as to whether it [retaliated]
against the plaintiff.’ ” Id. (quoting Combs v.
Plantation Patterns, 106 F.3d 1519, 1528 (11th
Cir. 1997)).

If the employer has met its burden of produc-
tion and has proffered a legitimate, nonretaliatory
reason for the adverse action, the burden shifts
back to the plaintiff. The presumption of retalia-
tion is eliminated and the plaintiff then must come
forward with evidence allowing a reasonable
factfinder to conclude that the proffered reason
was pretextual. Chapman, 229 F.3d at 1024. The
plaintiff must “come forward with evidence,
including the previously produced evidence
establishing the prima facie case, sufficient to
permit a reasonable factfinder to conclude that the
reasons given by the employer were not the real
reasons for the adverse employment decision.” Id.
(quoting Combs, 106 F.3d at 1528). In determin-
ing whether a proffered reason is unworthy of
credence, a court will consider “weaknesses,
implausibilities, inconsistencies, incoherencies, or
contradictions in the employer’s proffered legiti-
mate reasons for its action.” Combs, 106 F.3d at
1538 (quotation omitted).

It is undisputed that Knox’s complaint of
racial discrimination was a protected activity and
that his termination was an adverse employment
action. The only question is whether Knox has
offered enough evidence from which a reasonable
juror could conclude that his protected activity
was causally linked to his termination. In Univer-
sity of Texas Southwestern Medical Center v.
Nassar, the Supreme Court held that “a plaintiff
making a retaliation claim under [Title VII] must
establish that his or her protected activity was a
but-for cause of the alleged adverse action by the

employer.” 570 U.S. 338, 362 (2013) [24 Fla. L.
Weekly Fed. S366a]. At summary judgment,
then, Knox was required to come forward with
enough evidence from which a reasonable juror
could find that his complaint of race discrimina-
tion—his protected activity—was “a but-for
cause” of his termination. See id. We think he has.

Knox has offered evidence, if credited, from
which a reasonable factfinder could conclude that
Roper added the release of claims to the LCA
because Knox complained about race discrimina-
tion, that Knox would have signed the LCA if the
LCA did not include the release, and that Knox
would not have been fired had he signed the LCA.
It is uncontested that a release was mentioned in
the initial conversation between Knox, Semanson,
and Renzetti only as to the severance package.
Moreover, Knox’s counsel, Janet Hill, unambigu-
ously testified that Roper’s counsel told her
“pretty much verbatim” that “the release became
an issue because [Knox] made a claim of discrimi-
nation,” adding that “it would be foolish to offer
him his job back and then have to defend a base-
less lawsuit.” Although Roper’s counsel has
disputed Hill’s description of her comments, we
are required to resolve that factual dispute in favor
of Knox at this stage in the proceeding. What’s
more, Knox testified that he would have signed
the LCA had Roper removed the release as he
requested, and, indeed, he completed the anger
management classes on his own. Taking these
facts in the light most favorable to Knox, a reason-
able juror could find that Knox would not have
been fired had he not complained of race discrimi-
nation.

Our case law confirms that a plaintiff could
establish a causal connection between the pro-
tected activity and termination when an employer
responds to an employee’s discrimination com-
plaint by conditioning the employee’s continued
employment on a release of claims and then fires
the employee for rejecting the release. We af-
firmed this principle in Wright v. Southland
Corp., 187 F.3d 1287 (11th Cir. 1999), then in
Goldsmith v. Bagby Elevator Co., 513 F.3d 1261
(11th Cir. 2008) [21 Fla. L. Weekly Fed. C316a],
and again most recently in Chapter 7 Trustee v.
Gate Gourmet, Inc., 683 F.3d 1249 (11th Cir.
2012) [23 Fla. L. Weekly Fed. C1131a]. In
Wright, the employee filed an EEOC charge and
an HR specialist of his employer asked him
whether he was going to drop the complaint, told
him he would “regret it” if he didn’t, then recom-
mended his firing a month later. Wright, 187 F.3d
at 1305. Although the employer offered non-
retaliatory reasons for his firing, a panel of this
Court concluded that under those facts, a jury
could reasonably find that he was fired in retalia-
tion for filing an EEOC complaint. Id. at 1306.

In Goldsmith, the employee filed an EEOC
race discrimination charge, his employer thereaf-
ter asked him to sign an arbitration agreement that
would cover all employment-related claims—
past, pending, and future—and fired him for
refusing to sign it after the employer refused to
exclude from its application his pending EEOC
charge. Goldsmith, 513 F.3d at 1271-72. We
affirmed a jury’s retaliation verdict in favor of the
employee, observing that “immediate termination

for his refusal to sign the agreement established a
causal relation between his protected activity . . .
and his termination.” Id. at 1278. Although the
Court in Goldsmith applied a pre-Nassar standard
that the protected activity and adverse action were
not “wholly unrelated,” the Court also said that
“Goldsmith was terminated immediately after and
because he refused to sign an agreement that
would have applied to his pending charge.” Id.

Finally, in Gate Gourmet, an employee filed
an EEOC charge of pregnancy discrimination.
Gate Gourmet, 683 F.3d at 1252. Under company
policy, the employer would have offered her a
light-duty position, but upon learning of the
charge, conditioned the offer on the employee
dropping the EEOC charge. Id. at 1253. Again,
we noted that the employer “would have [offered
her a light-duty position] but for the fact that she
filed an EEOC charge.” Id. at 1260 (emphasis
added). A panel of this Court concluded that there
was a “reasonable inference” that “the statutorily
protected filing of and refusal to settle the EEOC
charge caused [her employer] to deny [her] a
light-duty position,” which constituted retaliation.
Id.

In this case, the district court concluded that
inasmuch as Knox was subject to termination
prior to internally raising race discrimination, and
because Renzetti testified that he always contem-
plated including the release in the LCA, Knox’s
complaint could not have been the but-for cause
of his termination. No one has disputed that Knox
was subject to termination for violating the work-
place violence policy. The question, however, is
not whether Roper could have fired Knox based
on his violation of company policy, but rather
whether Roper would have fired Knox in the
absence of Knox’s protected activity. If Roper
would not have included the release but for
Knox’s complaint, and if Knox wouldn’t have
been fired but for his refusal to sign the release—
difficult evidentiary judgments that a jury must
make after assessing the credibility of the wit-
nesses—then Roper would have unlawfully
retaliated.

The record evidence raises a genuine issue of
material fact whether Knox would have been fired
had he not complained. For starters, neither
Renzetti nor Semanson dispute Knox’s claim that
a release was mentioned in the initial conversa-
tion, but only in relation to the severance package.
Moreover, Hill’s testimony and contemporaneous
emails to Nealis suggest that the company decided
to add the release because Knox had complained.
Although there is a substantial body of evidence
cutting in the other direction, we cannot resolve
material issues of disputed fact on summary
judgment. Viewing the record in the light most
favorable to Knox, a reasonable juror could find
that had Knox not complained about race discrim-
ination, Roper would not have added the release
to the LCA, and Knox would have signed the
LCA and kept his job. Accordingly, we reverse
the grant of summary judgment in favor of defen-
dants on Knox’s retaliation claim and remand the
matter for further proceedings.

B.
A Title VII claim for race discrimination

similarly proceeds under the burden-shifting
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framework, but Knox’s race discrimination claim
fares less well in the inquiry. A Title VII plaintiff
claiming race discrimination may meet his prima
facie burden by offering a so-called “compara-
tor”—a similarly situated individual outside of the
protected class who was treated differently than
the plaintiff. See Lewis v. City of Union City, 918
F.3d 1213, 1217 (11th Cir. 2019) [28 Fla. L.
Weekly Fed. C127a] (en banc). This Court, sitting
en banc, recently clarified that the comparator
must be “similarly situated in all material re-
spects.” Id. at 1218.

The comparators offered by Knox are not
similarly situated in all material respects. Knox
points to three individuals, two of whom were
involved in a violent altercation with each other.
Knox specifically claims that Michael Ingram, a
white Roper employee, was not disciplined after
a domestic violence incident with Ingram’s wife,
and that Chad Warner and Phillip Cruce, also
white Roper employees, got into a violent alterca-
tion at work and were permitted to continue
working with pay while they attended anger
management classes. The problem is that neither
Ingram nor Warner and Cruce are similarly situ-
ated in all material respects.

Michael Ingram, a white male and designer for
Roper, testified in a deposition that, in 2011,
while employed by Roper, he was arrested and
charged following a fight with his former wife. He
said he was intoxicated, fell while attempting to
carry his wife out of the house, and then grabbed
her neck as leverage to get back to his feet. Nota-
bly, his ex-wife was not and had never been an
employee of Roper or any other Roper Technolo-
gies subsidiary. Ingram said that although he
attended anger management courses in order to
get the charges dropped, those courses were not
required by Roper, he was not required to sign an
LCA as a result of the incident, and he suffered no
other work-related consequences. Plainly, Ingram
was not similarly situated in all material respects:
although he was involved in a domestic violence
incident outside work, the altercation did not
involve one of Roper’s employees.

Nor were Warner and Cruce similarly situated
in all material respects, but for different reasons.
Warner and Cruce were involved in a fight at
work. Warner slapped Cruce, Cruce threw a
punch, and the fight proceeded to the floor where
it was broken up. Warner and Cruce violated
Roper’s workplace violence policy. Both men
were immediately terminated. Neither was offered
an LCA initially. Weeks after their termination,
Warner and Cruce were rehired out of business
necessity and were permitted to work while
attending anger management courses. The facts of
their immediate termination and subsequent
rehiring out of necessity undermine Knox’s claim
both that they had been treated less harshly—
indeed, they were both immediately fired—and
that they were similarly situated in all material
respects.

Moreover, the incidents involving Ingram and
Warner and Cruce all occurred under different
supervisors. The supervisors during those inci-
dents were George Mathis and Richard Milsap,
while the supervisors at the time of Knox’s disci-
plinary action were Renzetti and Semanson. As

we have explained, “differences in treatment by
different supervisors or decision makers can
seldom be the basis for a viable claim of discrimi-
nation.” Silvera v. Orange Cty. Sch. Bd., 244 F.3d
1253, 1261 n.5 (11th Cir. 2001) [14 Fla. L.
Weekly Fed. C499a]. This is because “[d]ifferent
supervisors may have different management
styles that—while not determinative—could
account for the disparate disciplinary treatment
that employees experience.” Jones v. Bessemer
Carraway Med. Ctr., 137 F.3d 1306, 1312 n.7
(11th Cir.), superseded in part, 151 F.3d 1321
(11th Cir. 1998). While not dispositive, the fact
that different supervisors were involved is still
another meaningful distinction.

The district court did not err in granting sum-
mary judgment on this claim because Knox’s
proffered comparators were not similarly situated
in all material respects.

C.
Knox has raised one final issue: whether he is

entitled to the discovery of certain communica-
tions about which Roper has claimed attorney-
client privilege; and, if not, whether he is other-
wise entitled to exclude Renzetti’s testimony that
Renzetti was the decision maker, that Renzetti
decided to include the release in the LCA, and that
Renzetti always intended to include the release in
the LCA.

Knox argues that the trial court abused its
discretion in denying his motion in limine and
erred in finding that Roper had not waived its
attorney-client privilege as to the drafting of the
LCA. Knox claims that the record supports the
inference that either Nealis (Roper’s in-house
counsel) or Bob Cameron (Roper’s outside coun-
sel) were the true decision makers—not
Renzetti—because Nealis instructed Cameron to
draft the LCA and because Nealis said the release
“became an issue” because of Knox’s complaint.
Therefore, the defendants should not have been
permitted to use Renzetti’s testimony offensively.
According to Knox, once Renzetti put his own
motivation at issue, he waived the attorney-client
privilege. We remain unpersuaded.

It is undisputed that the attorney-client privi-
lege protects disclosures made by a client to his
attorney, in confidence, for the purpose of secur-
ing legal advice or assistance. Cox, 17 F.3d at
1414. The attorney-client privilege “belongs
solely to the client,” who may waive it either
expressly or by implication. Id. at 1417 (citation
omitted). Under the doctrine of waiver by impli-
cation, “[a] defendant may not use the privilege to
prejudice his opponent’s case or to disclose some
selected communications for self-serving pur-
poses.” Id. (alteration in original) (citation omit-
ted). “[T]he doctrine of waiver by implication
reflects the position that the attorney-client privi-
lege ‘was intended as a shield, not a sword.’ ” Id.
(quoting GAB Bus. Servs., Inc. v. Syndicate 627,
809 F.2d 755, 762 (11th Cir. 1987)). Thus, a party
waives the attorney-client privilege when that
party places privileged information in issue
“through some affirmative act for his own benefit,
and to allow the privilege to protect against dis-
closure of such information would be manifestly
unfair to the opposing party.” Cox, 17 F.3d at
1417 (citation omitted).

The district court did not err in finding that the
defendants had not waived attorney-client privi-
lege here. Most importantly, the defendants did
not assert an advice-of-counsel defense. The fact
that the communications might be helpful to
Knox’s claim does not in itself waive the privi-
lege. Renzetti testified that he was the decision
maker and that he wanted to include the release
and, generally, that he told the lawyers what to do.
Contrary to Knox’s argument, this constitutes
record evidence that Renzetti was the decision
maker—and it is undisputed that Renzetti crafted
and presented three options to Knox—though of
course the jury would be entitled to assess
Renzetti’s credibility for itself. Renzetti did not
reveal the substance of his communications with
his counsel. His testimony does not constitute an
offensive, selective waiver of privilege that enti-
tles Knox to discover the privileged material.

* * *
Accordingly, we affirm in part and reverse in

part the judgment of the district court: we affirm
the entry of summary judgment to Roper on
Knox’s race discrimination claim and the denial
of Knox’s motion in limine; we reverse on Knox’s
retaliation claim.1 Knox has presented sufficient
evidence to take his retaliation claim to a jury.

AFFIRMED IN PART, REVERSED IN
PART, AND REMANDED.
))))))))))))))))))

*Honorable Paul J. Kelly, Jr., United States Circuit
Judge for the Tenth Circuit, sitting by designation.

1As for Plaintiff’s Motion for Partial Summary
Judgment regarding the defendants’ affirmative de-
fenses, which the district court denied as moot in light of
its grant of summary judgment to the defendants on both
counts, we leave it to the district court to consider that
motion on the merits in the first instance.

*        *        *

Criminal law—Habeas corpus—Counsel—In-
effectiveness—Death-sentenced inmate is not
entitled to habeas relief on claim that counsel
rendered ineffective assistance by failing to
adequately investigate and present mitigating
evidence during sentencing phase of capital-
murder trial because, even assuming counsel
performed deficiently in failing to investigate
and present mitigation evidence that petitioner
now raises, petitioner failed to carry his bur-
den of demonstrating resulting prejudice—
Evaluating prejudice prong under de novo
standard, petitioner failed to meet his burden
to show that there is reasonable probability
that but for counsel’s unprofessional errors,
result of proceeding would have been differ-
ent—Reweighing the aggravating evidence
found by the judge who sentenced petitioner,
all of which remain unchallenged,  against
totality of mitigating evidence, including both
evidence originally presented at sentencing
and new evidence petitioner now claims coun-
sel failed to present, there is no reasonable
probability that the sentencing judge would
have struck a different balance in favor of life,
rather than death, had it been able to consider
the new evidence
RONALD KNIGHT, Petitioner-Appellant, v. FLORIDA
DEPARTMENT OF CORRECTIONS, ATTORNEY GEN-
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ERAL, STATE OF FLORIDA, Respondents-Appellees. 11th
Circuit. Case No. 18-12488. May 1, 2020. Appeal from the
U.S. District Court for the Southern District of Florida (No.
9:17-cv-81159-WPD).

(Before MARTIN, JORDAN, and NEWSOM,
Circuit Judges.)

(NEWSOM, Circuit Judge.) Death-sentenced
Florida inmate Ronald Knight asks this Court to
reverse the district court’s denial of his habeas
corpus petition, which he filed pursuant to 28
U.S.C. § 2254. He alleges that his counsel, Jose
Sosa, rendered ineffective assistance under Strick-
land v. Washington, 466 U.S. 668 (1984), by
failing to adequately investigate and present
mitigating evidence during the sentencing phase
of his capital-murder trial. On state postconviction
review, the Florida Supreme Court rejected
Knight’s claim, concluding that Sosa’s perfor-
mance was not constitutionally deficient. See
Knight v. State, 211 So. 3d 1, 9-10 (Fla. 2016) [41
Fla. L. Weekly S612b]. Knight thereafter filed a
federal habeas petition under § 2254, arguing—
among other things—that the Florida Supreme
Court’s rejection of his ineffective-assistance-of-
counsel claim was contrary to clearly established
federal law, constituted an unreasonable applica-
tion of that law, and was based on an unreasonable
determination of the facts. The district court
denied his petition, and we granted a certificate of
appealability on the ineffective-assistance claim.

After careful consideration, we affirm the
district court’s denial of Knight’s petition. Even
assuming that Sosa performed deficiently in
failing to investigate and present the mitigation
evidence that Knight now raises—thus satisfying
the first prong of the two-part Strickland standard
that governs ineffective-assistance claims—we
hold that Knight has failed to carry his burden of
demonstrating resulting prejudice.

Because the Florida Supreme Court didn’t
reach Strickland’s prejudice prong, we consider it
here de novo. In doing so, we must reweigh the
aggravating evidence found by the judge who
sentenced Knight against the totality of the miti-
gating evidence—including both the evidence
originally presented at sentencing and the evi-
dence that Knight now claims his counsel failed to
present. While Knight’s new evidence may
strengthen some of the mitigating circumstances
presented at trial, it does not reveal any fundamen-
tally new information or support any new mitigat-
ing factors. Against this, the aggravating factors
found by the sentencing court remain unchal-
lenged and unaltered. We therefore cannot con-
clude that there is “a reasonable probability that
. . . the sentencing judge . . . would have struck a
different balance”—in favor of life, rather than
death—had it been able to consider the new
evidence. Porter v. McCollum, 558 U.S. 30, 42
(2009) [22 Fla. L. Weekly Fed. S9a] (quotation
omitted). Accordingly, we find ourselves con-
strained to affirm the district court’s denial of
Knight’s § 2254 petition.

I
The grisly facts of Ronald Knight’s execution-

style murder of Richard Kunkel are not in dispute.
On direct appeal, the Florida Supreme Court
summarized them as follows:

Knight and two accomplices, Timothy
[Pearson] and Dain [Brennalt] agreed that they
would go to a gay bar, lure a man away from
the bar, and beat and rob him. The three found
Richard [Kunkel] and invited him to go to a
party . . . . After stopping to eat, the three
convinced Kunkel to leave his car parked there
and ride to the party with them. Knight then
drove to a secluded area where they stopped
twice and got out of the car to urinate.

Before they got back into the car after their
second stop, Knight pointed a gun at Kunkel
and told him to turn around and take off his
jeans. As Kunkel was complying, Knight fired
one shot striking Kunkel in the back. Kunkel
fell to the ground and began crying for
help. . . . Knight and [Pearson] then dragged
Kunkel’s body out of the road. They left
Kunkel to die beside a canal where his body
was later discovered. Knight threatened to kill
[Pearson] and [Brennalt] if they told anyone
about the murder.

Later that night, the three men went back to
. . . Kunkel’s car. Knight then stole Kunkel’s
car and took it for a joy ride to see how fast it
would go. Some time later that evening, the
three men broke into Kunkel’s house and stole
various items.

Knight v. State, 770 So. 2d 663, 664 (Fla. 2000)
[25 Fla. L. Weekly S1024a]. Four years passed
before Knight was indicted for Kunkel’s murder.
In the meantime, Knight killed Brendan Meehan
under similar circumstances—a crime for which
he received a life sentence. Knight, 211 So. 3d at
6.

Knight was eventually charged with the first-
degree murder of Kunkel, as well as armed rob-
bery, burglary of a dwelling, and grand theft. He
waived his right to a jury trial and discharged both
attorneys appointed to represent him at the guilt
phase, Ann Perry and Jose Sosa, choosing instead
to represent himself with Sosa acting as standby
counsel. Knight was found guilty on all charges.
Knight, 770 So. 2d at 664.

At some point during the guilt phase of the
trial, Knight agreed that Sosa would represent him
during any penalty-phase proceeding. Accord-
ingly, after finding Knight guilty, the court reap-
pointed Sosa as counsel for sentencing, with
respect to which Knight once again waived his
right to a jury. The trial court ultimately sentenced
Knight to death. Id. Sosa’s conduct during the
penalty phase is the issue now before this Court—
in particular, whether he was ineffective for
failing to adequately investigate and present
additional mitigating evidence. See Porter, 558
U.S. at 39 (“[C]ounsel had an obligation to con-
duct a thorough investigation of the defendant’s
background.” (quotation omitted)).

Ineffective-assistance-of-counsel claims are
governed by the familiar two-part Strickland
standard:

[Petitioner] must show that his counsel’s
deficient performance prejudiced him. To
establish deficiency, [petitioner] must show
his “counsel’s representation fell below an
objective standard of reasonableness.” To
establish prejudice, he “must show that there

is a reasonable probability that, but for coun-
sel’s unprofessional errors, the result of the
proceedings would have been different.”

Id. at 38-39 (quoting Strickland, 466 U.S. at 688,
694). In support of his claim, Knight asserts that
the mitigating evidence that Sosa offered at
sentencing—which included testimony from,
among others, Knight’s mother, his sister, and two
expert witnesses who testified about Knight’s
mental health—paled in comparison to the evi-
dence that Knight, represented by new counsel,
eventually adduced at a state-postconviction
evidentiary hearing in 2012. There, in addition to
Knight’s sister and one of his mental-health
experts, Knight’s lawyer presented testimony
from Knight’s coconspirators Dain Brennalt and
Timothy Pearson, two new expert witnesses, and
a counselor from a reform school that Knight
attended as a teenager, and also proffered an
unverified affidavit from another student who had
attended the same school.

II
As in every death-penalty matter, we must

undertake a careful review of the procedural
history of Knight’s case—complete with summa-
ries of the various hearings and the evidence
presented there. Here in particular, where Knight
contends that his trial counsel failed to adequately
investigate and present sufficient mitigating
evidence, our consideration necessarily involves
a comparison of the evidence introduced during
the sentencing phase of Knight’s trial with the
proof later adduced on postconviction review.
Accordingly, we will first canvass the evidence
presented at sentencing and the trial court’s sen-
tencing order. Then, following a brief review of
Knight’s direct appeal, we will examine the state
postconviction proceedings—including, most
importantly, the evidentiary hearing principally at
issue here, as well as the Florida Supreme Court’s
decision affirming the rejection of Knight’s
ineffective-assistance-of-counsel claim.

A
At the penalty phase of his trial, Sosa called

Knight’s mother and sister, as well as two expert
witnesses who had also worked on the earlier
Meehan trial—mental-health counselor Susan
Lafehr-Hession and psychiatrist Dr. Abbey
Strauss.

Knight’s mother, Karen Gerheiser, and his
sister, Theresa Scott Fowler, testified about
Knight’s family background and upbringing,
detailing his troubled childhood and early drug
use, as well as academic and disciplinary strug-
gles. Gerheiser testified about her divorce from
Knight’s father—in particular, how he took
Knight’s older brother Michael, but left Knight
with her, and how Knight struggled with this
rejection and separation from his father and
brother. Gerheiser explained how many of
Knight’s early problems seemed to begin at that
time—falling grades and increasing truancy,
minor delinquency, and drug use.

According to Gerheiser, Knight’s home life
further deteriorated following the divorce.
Knight, she said, faced a revolving door of stepfa-
thers and boyfriends and often left his mother’s



Headnotes and indexes are copyrighted and may not be duplicated by photocopying, printing,
or other means without the express permission of the publishers. 1-800-351-0917

28 Fla. L. Weekly Fed. C1076 U.S. COURT OF APPEALS, ELEVENTH CIRCUIT

home in favor of other accommodations—living
with girlfriends, camping in the woods, and
eventually staying with his older brother. She
explained that in his mid-teens, Knight enrolled in
a drug-treatment program and later a school for
troubled boys, the Eckerd Youth Center.
Gerheiser testified that Knight was injured while
at Eckerd, resulting in hospitalization and surgery
to amputate a testicle.

Gerheiser and Fowler also said, though, that
Knight always had adequate clothing and shelter,
including an apartment that Gerheiser gave him at
age 18. They explained that Gerheiser did the best
she could as a single mother, that they supported
Knight and encouraged him to go to school, and
that Fowler did everything she could to help
Knight. Fowler testified that although there was
some parental neglect, Knight was not abused.

The sentencing court also heard from two
expert mental-health witnesses, both of whom had
initially interviewed Knight in connection with
the Meehan trial. Susan Lafehr-Hession explained
that in 1998 she was a mental-health counselor
working toward her Ph.D. She said that in prepa-
ration for the Meehan trial, she met with Knight
and administered several diagnostic tests to gauge
his mental capacity—including the Multiphasic
Personal Inventory and Rorschach tests, the
Stanford-Binet Intelligence Scale IQ test, a word-
association test, the House-Tree-Person drawing
test, and the Bender-Gestalt Motor Test. She
further explained that before testifying in the
Kunkel proceedings, she spoke with Knight
again, reviewed his personal and social history,
and listened to his mother’s testimony.

Lafehr-Hession diagnosed Knight with “a
paranoid disorder or paranoia,” which, she ex-
plained, “is a very pervasive all-inclusive mental
illness, very severe, very debilitating, does not
change, does not get better except when the
person is in a highly structured setting.” She
agreed with Sosa’s characterization of Knight as
“a very disturbed paranoid person” with a “very
severe and debilitating type of an ill-
ness”—“[s]evere emotional disturbances . . . very
distrusting and suspicious kind of a person, emo-
tionally unstable and aggressive, hostile.” And
she postulated that the focus of Knight’s paranoia
stemmed from “whatever happened at [the Eckerd
Youth Center] that ended up in having his testicle
amputated.” She explained that a paranoid person
like Knight harbors “a persistent bearing of
grudges that grow and continue like a snowball
rolling down a hill.”

Sosa specifically asked Lafehr-Hession
whether any of Florida’s statutory mitigating
factors applied to Knight. See Fla. Stat. Ann. §
921.141(6) (1996). Lafehr-Hession agreed that
Knight suffered from both extreme mental or
emotional illness or disturbance and a diminished
capacity to appreciate the criminality of his con-
duct or conform his conduct to the law. As to the
former, she testified that Knight is “always under
the influence of extreme emotional distress and
disturbance, that’s the very nature of the distur-
bance, and it’s ever present and it’s always there.”
And as to the latter, she stated that Knight was not
“able to make choices, willful choices outside of

that mental illness.” On cross-examination,
though, Lafehr-Hession also acknowledged the
existence of statutory aggravating factors. See Fla.
Stat. Ann. § 921.141(5) (1996). She agreed that
Knight had the capacity to carefully plan a crime,
knew right from wrong, and had the ability to
conceal misdeeds.

Next up was psychiatrist Dr. Abbey Strauss,
who, like Lafehr-Hession, first evaluated Knight
in preparation for the Meehan trial. During his
Kunkel-trial testimony, Strauss discussed his
preparation for both trials, his evaluations of
Knight, and his diagnosis.

Strauss explained that prior to testifying in the
Meehan trial, he conducted a background investi-
gation, reviewed medical records from jail and the
Eckerd Youth Center, read a private investigator’s
report, and met with Knight twice. He further
explained that before testifying in the Kunkel
trial, he met with Knight twice more and read a
background report that included Lafehr-Hession’s
Kunkel-trial testimony. He did not, however,
speak to Knight’s parents, siblings, neighbors, or
associates.

At Knight’s sentencing hearing for the Kunkel
murder—at issue here—Strauss echoed Lafehr-
Hession’s diagnoses, noting a strong suspicion of
a paranoia disorder. He added that Knight was an
“extremely volatile, emotionally intense young
man . . . who has no easy control of the emotions
that he has.” Like Lafehr-Hession, he also testi-
fied to applicable statutory mitigating factors,
agreeing that Knight was under extreme mental or
emotional distress at the time of the crime and was
unable to conform his conduct to the requirements
of the law. Knight’s history, Strauss testified,
“[c]ombine[d] . . . with this undercurrent of a
basic pathology of a paranoia disorder,” meant
that “his ability to really understand and truly
project out ramifications of his behavior is very
limited.” Like Lafehr-Hession, though, Strauss
also acknowledged aggravating factors. While
insisting that Knight was not a cold, calculated
killer, Strauss agreed that Knight had the ability to
plan a crime and to conceal misdeeds.

After hearing from Knight’s family and
mental-health experts, the trial court sentenced
him to death. Florida v. Knight, No. 97-5175 (Fla.
Palm Beach County Ct. May 29, 1998) (Sentenc-
ing Order). At the time, before a Florida court
could impose a death sentence, it had to conclude
in a written order that “there [were] insufficient
mitigating circumstances to outweigh the aggra-
vating circumstances.” Fla. Stat. Ann. §
921.141(3)(b) (1996). The court had to consider
fourteen enumerated aggravating factors and
seven mitigating factors, as well as “any other
factors in the defendant’s background that would
mitigate against imposition of the death penalty.”
Fla. Stat. Ann. § 921.141(6)(h) (1996).

In its sentencing order, the court found two
statutory mitigating factors and gave weight to
several non-statutory factors under §
921.141(6)(h)’s catchall. From among the enu-
merated factors, the court found that the killing
was committed while Knight was under the
influence of extreme mental or emotional distur-
bance, § 921.141(6)(b), and that Knight’s capac-

ity to appreciate the criminality of his conduct or
to conform his conduct to the requirements of law
was “somewhat” impaired, § 921.141(6)(f).1

Among non-statutory factors, the court gave some
weight to his troubled childhood as well as the
facts that he had the love and support of his family
and that death would be a disparate punishment
compared to the lighter sentences imposed on his
coconspirators. In addition, although the court
didn’t list Knight’s paranoia disorder as a stand-
alone factor, it gave substantial mitigating weight
to that consideration in its treatment of the mental-
or-emotional-disturbance and impairment factors.

On the other side of the ledger, the court found
four aggravating factors under § 921.141(5)-(1)
that Knight had previously been convicted of
killing Meehan; (2) that the Kunkel murder was
committed during the course of a robbery; (3) that
it was committed for pecuniary gain; and (4) that
it was cold, calculated, and premeditated. (The
court merged the robbery and pecuniary-gain
considerations and therefore gave weight to only
three aggravating factors.) Of those, the last was
perhaps the most damning. With respect to that
factor, the sentencing court observed in its written
order: “The defendant chose the ruse to lure the
victim, chose the victim, chose the time and place
of the shooting and the manner of death for Rich-
ard Kunkel. The execution-style slaying of
Kunkel by the defendant was carried out in a cold,
calculated and premeditated manner. There was
no possible claim of justification or excuse for the
defendant’s actions.” Knight, No. 97-5175 (Sen-
tencing Order).

Considering all of the evidence, the court
concluded that “the aggravating circumstances far
outweigh[ed] the mitigating circumstances and
tilt[ed] the scales of justice decidedly toward
death.” Id. The court therefore sentenced Knight
to die for his crime. On direct appeal, the Florida
Supreme Court unanimously affirmed. Knight,
770 So. 2d at 665. The United States Supreme
Court subsequently denied Knight’s petition for
certiorari. Knight v. Florida, 532 U.S. 1011
(2001).

B
After his direct appeals were rejected, Knight

commenced state postconviction proceedings.
Although only one of the claims raised there has
survived, Knight initially raised twenty-one, and
the state postconviction court granted him an
evidentiary hearing on most of them. See Knight,
211 So. 3d at 7 (reviewing procedural history).
Our ineffective-assistance-of-counsel inquiry
centers on the evidence presented at that hearing,
which the court held in 2012.

1
During the postconviction hearing, Knight

presented his sister Theresa Scott Fowler and Dr.
Abbey Strauss, both of whom had also testified at
sentencing, as well as several additional lay and
expert witnesses. The lay witnesses testified
concerning Knight’s background and upbring-
ing—in addition to Fowler, they included
Knight’s codefendants Dain Brennalt and Timo-
thy Pearson, as well as a counselor at the Eckerd
Youth Center named Zebedee Fennell. Knight
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also presented an affidavit signed by a man named
Keith Williams who claimed to have attended
Eckerd with a boy named Ronald Knight.

The Eckerd Youth Center featured promi-
nently in both Pearson’s testimony and the Wil-
liams affidavit. Pearson, Knight’s closest child-
hood friend, didn’t attend Eckerd but claimed that
it had a reputation as a “gladiator school,” full of
fights: “[I]t was the one place in Florida as a
juvenile you did not want to get sent.” Williams’s
affidavit alleged that a boy named Ronald Knight
had been physically and sexually abused at
Eckerd, suffering weekly rapes and beatings from
fellow students. Pearson testified that after Knight
returned home, they discussed the fights at
Eckerd, but he said that Knight didn’t mention
(and wouldn’t have mentioned) any sexual abuse.

Zebedee Fennell, a counselor and later a
program administrator at Eckerd, testified that
although he recalled an African-American boy at
Eckerd named Ronald Knight, he didn’t know the
defendant, who is white. Accordingly, he said, he
could testify only to the general conditions at
Eckerd, which he acknowledged included some
violence.

Pearson also testified about Knight’s drug use.
He said that he and Knight started smoking mari-
juana at around age nine, and that by the time they
were teenagers they were smoking daily, drinking
regularly, and experimenting with cocaine, acid,
and mushrooms. Eventually, he said, they started
heavily abusing drugs, including crack and pow-
der cocaine.

Dain Brennalt echoed much of Pearson’s
drug-related testimony. He said that he first met
Knight and Pearson as a customer, buying mari-
juana from them. Eventually, he testified, the
three began smoking together daily and using
powder cocaine weekly. Brennalt recalled that
Knight was “a lot more relaxed when he was on
cocaine.” Brennalt maintained, however, that
although they had used cocaine in the days lead-
ing up to the Kunkel murder, Knight had not used
any on the day of the killing.2

Finally—among the lay witnesses—Knight
presented (again) his sister, Theresa Scott Fowler.
In her postconviction testimony, she explained
that there was more extensive childhood neglect
than she had described at sentencing. She dis-
cussed Knight’s relationship with his parents—in
particular his father, who couldn’t handle him and
sent him back to live with his single mother,
where he encountered a succession of boyfriends
and stepfathers. Fowler said that one of those
boyfriends wouldn’t allow Knight to live with
them, so Knight lived with friends and in
treehouses in the woods for a time. She also
testified to indications of possible abuse—one
boyfriend, she said, was “very touchy-feely with
[her],” and another displayed “inappropriate
behavior” with her sister. She concluded, in sum,
that their childhood had “no love, there was no
respect, there was no parenting skills at all.”

Knight also presented three expert witnesses at
the postconviction hearing. Dr. Jonathan Lipman,
a neuropharmacologist, testified—in summary—
that Knight must have been under the influence of
drugs at the time of the murder. He testified about

Knight’s history of drug abuse, its extent, and its
possible effects. Lipman explained that in prepa-
ration for his testimony he met with Knight twice,
reviewed documents, and interviewed witnesses.
He noted the importance of third-party witnesses
in assessing drug use, given the tendency of users
to underestimate their own use and symptoms.

In light of the extensive drug-use described in
Pearson and Brennalt’s testimony, Lipman con-
cluded that Knight must have been “profoundly
under the influence of cocaine plus alcohol at the
time of the offense and leading up to it.” He
testified, in particular, that the murder was the
culmination of a four-day cocaine binge. Lipman
also believed that the effects of Knight’s paranoia
combined with his drug use to produce “a nexus
where these two things come together that causes
an amplification.” Paranoid people, he said “are
much more vulnerable than [the] rest of us to
experiencing the adverse psychotoxic effects of
cocaine.” He concluded that Knight likely suf-
fered illusions, hallucinations, and delusions
while using drugs. In Lipman’s opinion, there was
far more extensive drug use than the evidence at
sentencing revealed. All of this led Lipman to
agree with the sentencing court that Knight was
severely disturbed at the time of the murder and
unable to conform his conduct to the requirements
of the law. Lipman believed, however, the sen-
tencing court lacked a full understanding of the
extent of these factors. According to Lipman,
“cocaine plus alcohol rather massively increases
impulsivity.” Because Lipman is not a psychiatrist
and was hired only to assess Knight’s drug use, he
didn’t offer a psychiatric diagnosis of Knight.

Dr. Phillip Harvey testified about “a series of
cognitive tests” that he had conducted on Knight,
“looking at intellectual functioning, screening for
psychological impairment, testing reading ability,
and measuring his processing speed.” Harvey
explained his view that “all these different tests . . .
and subscales” demonstrated “remarkably consis-
tent performance, at pretty much the median of the
overall distribution of intelligence.” According to
Harvey, the tests showed that Knight was “clearly
in the average range of performance.” As a result,
he said, the “tests [didn’t] reflect any evidence of
any decline in functioning from a higher/better
level, like you might see if someone had had a
significant traumatic brain injury, or an adverse
impact of substance abuse.” In fact, Harvey
expressed surprise at the lack of impairment,
given Lipman’s testimony opining on Knight’s
extensive history of drug abuse. Ultimately, like
Lipman, Harvey didn’t offer any specific diagno-
sis of Knight. When pressed to discuss possible
PTSD, for example, Harvey noted that Knight had
denied any history of trauma or sexual abuse,
which in Harvey’s opinion foreclosed the possi-
bility of PTSD. Furthermore, Harvey testified that
he had not been hired to formally diagnose
Knight.

Finally, Dr. Abbey Strauss testified once
again, explaining both his psychiatric diagnosis of
Knight as well as his preparation for the 1998
sentencing hearing. In terms of preparation,
Strauss reiterated that he had been involved in the
Meehan trial and was therefore familiar with

Knight long before Sosa contacted him about the
Kunkel trial. He said that his investigation was
never rushed and that he was never denied any
time or resources by Sosa or the court. In the same
vein, he confirmed that his presentation to the
sentencing court was not “truncated” in any way.
On the contrary, Strauss emphasized his recollec-
tion that the sentencing judge “was very hungry
for as much information as he could get.” In fact,
the only difficulty that Strauss could recall re-
sulted from Knight’s own noncooperation during
evaluations.

Strauss testified that in preparation for the
postconviction hearing, he reviewed the 1998 trial
record, Knight’s new witnesses’ testimony, and
the Williams affidavit. None of it, he said, altered
his original paranoia diagnosis. Strauss testified,
for instance, that while the Williams affidavit
“may have confirmed some of [his] suspicions
about the etiology of [Knight’s] conditions,” it did
not result in any change to his expert opinion. In
addition, he said that “the reaffirmation of [his]
diagnostic notion was reinforced by speaking to
Dr. Lipman and [Dr.] Harvey,” Knight’s new
postconviction experts. In sum, Strauss explained
that the postconviction evidence was consistent
with and confirmed his original paranoia diag-
nosis—he agreed that his “global opinions” were
“really identical to what [he] expressed . . . at the
penalty phase of this case.” The same was true of
the mitigating factors—in Strauss’s opinion, due
to his paranoia, Knight had an impaired ability to
conform his conduct to the law and was emotion-
ally disturbed, both factors that the sentencing
court had given mitigating weight.

2
After the multi-day hearing, the state postcon-

viction court issued its ruling denying all of
Knight’s claims—including, as relevant here, his
ineffective-assistance-of-counsel claim.

Sign i f ican t ly  for our purposes ,  the
postconviction court made several credibility
determinations. See Consalvo v. Sec’y for Dept. of
Corr., 664 F.3d 842, 845 (11th Cir. 2011) [23 Fla.
L. Weekly Fed. C636a] (“Determining the credi-
bility of witnesses is the province and function of
the state courts, not a federal court engaging in
habeas review.”). First, the court “f[ound]
Pearson’s testimony to lack credibility and
credit[ed] the testimony of Brennalt,” who “was
emphatic that they did not use drugs on the day of
the homicide, though they had in the days leading
up to it.” Second, the court “d[id] not find Dr.
Lipman’s testimony to be credible.” “Not only,”
the court found, “were Dr. Lipman’s assertions
based upon the testimony of another non-credible
witness”—meaning Pearson—but Lipman’s
expertise and methods were lacking. In particular,
Lipman “admit[ted] that there was no toxicologi-
cal evidence of [Knight’s] drug abuse and that any
information related to the abuse came solely from
reports of people.” And, the court observed that
“[d]uring the hearing, [Knight himself] objected
to the use of any information used by Dr. Lipman
because he did not complete his evaluation of
[Knight] nor did [Knight] believe he could ‘offer
anything relevant to [his] claim.’ ” Third, and
finally, the court “gave little to no weight to”
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Fennell’s testimony, which “was solely related to
the conditions at Eckerd at the time [Knight] may
or may not have been present.”

The state postconviction court ultimately held
that Knight “ha[d] no basis to assert a change in
the outcome of the penalty phase or change in
which aggravators were used when all that was
presented was a reiterated diagnosis and new
experts, one of which submitted a non-clinical
observation not supported by objective data.”
Accordingly, it denied Knight’s ineffective-
assistance claim.

C
Knight appealed six of his postconviction

claims to the Florida Supreme Court, which
affirmed the trial court’s denial. Knight, 211 So.
3d at 19. Concerning Knight’s ineffective-
assistance-of-counsel claim, the court correctly
framed the two-part Strickland analysis—which
it labeled “deficient performance and preju-
dice”—and proceeded to analyze the postconvic-
tion witnesses’ testimony in connection with the
first, performance prong. Id. at 8-10.

The state supreme court began by noting that
it would be “highly deferential to the
postconviction court on issues of credibility” and
would defer to “factual findings where supported
by competent, substantial evidence.” Id. at 8-9.
The court therefore deferred to the postconviction
court’s finding that Lipman and Pearson were not
credible and agreed that Fennell’s testimony
should be given “little to no weight.” Id. at 10.

Considering the remainder of the postconvic-
tion evidence, the court held that “Knight ha[d]
not demonstrated deficient performance as to any
aspect of [the] ineffectiveness claim” and, there-
fore, was “not entitled to relief.” Id. at 10. With
respect to the experts, the court concluded that
“[p]ostconviction counsel’s ability to find addi-
tional experts who, [he] argue[d], provide[d] more
favorable testimony d[id] not make penalty phase
counsel’s performance deficient.” Id. at 9 (citing
Dufour v. State, 905 So. 2d 42, 58 (Fla. 2005)).
The court did not specifically analyze each lay
witness but, after dismissing Pearson and Fennell,
concluded that the remaining testimony failed to
establish deficient performance. Id. at 10. Al-
though Fowler’s postconviction testimony, for
example, presented Knight’s difficult childhood
in greater detail than she had at sentencing, the
state supreme court agreed with the
postconviction court that “counsel cannot be
deemed ineffective for failing to present mitiga-
tion that only became available after a family
member had time to reflect on her original testi-
mony.” Id.

The court did not analyze Strickland’s preju-
dice prong. Given that “Knight ha[d] not demon-
strated deficient performance as to any aspect of
this ineffectiveness claim,” the court held that “he
[was] not entitled to relief” and therefore, that “[a]
discussion of prejudice [was] unnecessary.” Id.

III
Having exhausted his avenues for relief in

state court, Knight filed a federal habeas corpus
petition under 28 U.S.C. § 2254. The district court
denied all claims and, separately, denied Knight a

certificate of appealability. We then granted
Knight a certificate of appealability with regard to
one claim—the ineffective-assistance-of-counsel
claim now before us.

A
Strickland requires an ineffective-assistance

claimant “to show both that his counsel provided
deficient assistance and that there was prejudice as
a result,” and in considering the claim, the review-
ing court is charged with evaluating the lawyer’s
performance through a “most deferential” lens.
Harrington v. Richter, 562 U.S. 86, 104, 105
(2011) [22 Fla. L. Weekly Fed. S753a] (“Unlike
a later reviewing court, the attorney observed the
relevant proceedings, knew of materials outside
the record, and interacted with the client, with
opposing counsel, and with the judge.”). Under §
2254(d), this Strickland-based deference concern-
ing a lawyer’s performance is “doubl[ed]”—
compounded. Id. at 105 (quotation omitted). “A
state court’s determination that a claim lacks merit
precludes federal habeas relief so long as
‘fairminded jurists could disagree’ on the correct-
ness of the state court’s decision.” Id. at 101
(quoting Yarborough v. Alvarado, 541 U.S. 652,
664 (2004) [17 Fla. L. Weekly Fed. S327a]). “The
question,” therefore, “is whether there is any
reasonable argument that counsel satisfied Strick-
land’s deferential standard.” Id. at 105.

Things are a little bit different here because the
Florida Supreme Court expressly declined to
analyze Strickland’s second prong, prejudice.
Knight, 211 So. 3d at 10. Although some portions
of that court’s opinion might be understood as a
mixed assessment of both prongs—at times
suggesting, perhaps, that Sosa’s performance
wasn’t deficient because Knight hadn’t demon-
strated prejudice—we will take the Florida Su-
preme Court’s decision—and its statement that
because “Knight ha[d] not demonstrated deficient
performance . . . [a] discussion of prejudice [was]
unnecessary”—at face value. Id. Accordingly,
“our review is not circumscribed by a state court
conclusion with respect to prejudice,” Wiggins v.
Smith, 539 U.S. 510, 534 (2003) [16 Fla. L.
Weekly Fed. S459a], and we must review that
prong de novo. See Rompilla v. Beard, 545 U.S.
374, 390 (2005) [18 Fla. L. Weekly Fed. S419a]
(“Because the state courts found the representa-
tion adequate, they never reached the issue of
prejudice, and so we examine this element of the
Strickland claim de novo.” (citation omitted)).
Any analysis of deficiency—which the Florida
Supreme Court expressly addressed—of course
remains subject to the “doubly deferential” stan-
dard.3

B
We think it simplest and most straightforward

to start, in this case, from the other end of the
Strickland standard. For purposes of our analysis,
we will simply assume (without deciding) that
Sosa’s “representation fell below an objective
standard of reasonableness” sufficient to establish
deficient performance, Porter, 558 U.S. at 38
(quoting Strickland, 466 U.S. at 688), and focus
our assessment on the prejudice prong. See Strick-
land, 466 U.S. at 697 (“If it is easier to dispose of

an ineffectiveness claim on the ground of lack of
sufficient prejudice, which we expect will often
be so, that course should be followed.”). For
reasons we will explain, we conclude that even
under a de novo standard, Knight has failed to
meet his burden to “show that there is a reasonable
probability that, but for counsel’s unprofessional
errors, the result of the proceeding would have
been different.” Porter, 558 U.S. at 38-39 (quot-
ing Strickland, 466 U.S. at 694).

In evaluating prejudice, our task is to review
the new evidence presented by Knight and then
“reweigh the evidence in aggravation against the
totality of available mitigating evidence.” Cullen
v. Pinholster, 563 U.S. 170, 198 (2011) [22 Fla.
L. Weekly Fed. S904b] (quoting Wiggins, 539
U.S. at 534). “[T]he question is whether there is a
reasonable probability that, absent the errors, the
sentencer . . . would have concluded that the
balance of aggravating and mitigating circum-
stances did not warrant death.” Id. (ellipses in
original) (quoting Strickland, 466 U.S. at 695).

After carefully comparing the evidence pre-
sented at Knight’s sentencing to that adduced on
postconviction review, we conclude that the state
trial court did not err when it concluded at sen-
tencing that the aggravating circumstances “far
outweigh the mitigating circumstances.” Knight,
No. 97-5175 (Sentencing Order). Knight’s
postconviction evidence confirms the mitigation
evidence that Sosa originally presented, but it
does not support any new mitigating factors. At
the same time, the aggravating factors found by
the sentencing court remain unchallenged and
unaltered. As we will explain, therefore, the
overall balance remains essentially unchanged,
meaning that there is no “reasonable probability”
that the sentencing court would have opted for
life, rather than death. Porter, 558 U.S. at 38-39
(quoting Strickland, 466 U.S. at 694).

1
We will first examine the mitigation side of the

ledger. None of Knight’s postconviction evidence
establishes any new mitigating factors. Recall that
the sentencing court found two statutory mitigat-
ing factors—(1) that Knight was under the influ-
ence of extreme mental or emotional disturbance
and (2) that his capacity to appreciate the crimi-
nality of his conduct or conform it to the require-
ments of the law was impaired. It also gave weight
to several non-statutory mitigating factors—
among them Knight’s troubled childhood, that he
had the love and support of his family, and that a
death sentence would be disparate compared to
the lighter sentences given to his coconspirators.

Knight initially argues that his postconviction
evidence establishes a greater drug dependency
than the sentencing evidence revealed and possi-
ble childhood sexual abuse of which the sentenc-
ing court was unaware. We are not convinced.
Knight’s contentions are neither well supported
nor particularly revelatory.

The drug-related argument rests on a shaky
foundation—namely, on the testimony of
Pearson, Brennalt, and Lipman. Like the Florida
Supreme Court, we must defer to the state
postconviction court’s credibility determinations.
See Knight, 211 So.3d at 9-10; Consalvo, 664
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F.3d at 845 (“Federal habeas courts have no
license to redetermine credibility of witnesses
whose demeanor has been observed by the state
trial court, but not by them.” (quotation
omitted)).4 Because those determinations are
supported by competent and substantial evidence,
we defer to the state courts’ decisions to accord
Pearson and Lipman’s testimony little, if any,
weight.

The remaining drug-related testimony adds
little. Brennalt testified that he met Knight
through drug dealing and that they often used
cocaine and marijuana together. The sentencing
court, however, was well aware of Knight’s drug
abuse. Knight’s mother, Gerheiser, testified that
he began using drugs soon after his father left and
that he was even sent to rehab as a teenager. While
Brennalt’s testimony may fill in some of the
details of Knight’s drug use, it doesn’t add any-
thing truly new. More importantly, while
Lipman’s expert testimony focused on the effects
of Knight’s cocaine use, Brennalt was insistent
that Knight had not used cocaine on the day of
Kunkel’s murder.

The alleged abuse at Eckerd—while more
explosive and, if true, tragic—is not particularly
well-supported, either. The lone evidence of it is
in the form of an unauthenticated affidavit from a
one-time student at Eckerd, Keith Williams, who
alleged that a boy named Ronald Knight suffered
horrific abuse while there. Williams’s affidavit,
though, doesn’t provide any real details about the
“Ronald Knight” that it describes—e.g., race, hair
or eye color, years of attendance, etc.—and we
thus have no firm indication that the individual
named there is in fact the defendant. The uncer-
tainty is compounded by the testimony of
Zebedee Fennell, an Eckerd administrator, who
stated that although there was an African-Ameri-
can boy named Ronald Knight at the school, he
didn’t recall the defendant, who is white. More-
over, the postconviction court excluded the Wil-
liams affidavit on hearsay grounds, and in evalua-
tions with his experts, Knight himself denied that
he had suffered any traumatic abuse.

Even if we were to accept the Williams affida-
vit as true for the purposes of our analysis, it is, as
Dr. Strauss testified on postconviction, merely
“consistent with some of the suspicions that
[experts] had [in 1998] about what happened to
Mr. Knight when he was a teenager.” Those
“suspicions” were aired at sentencing. Mental-
health counselor Susan Lafehr-Hession testified
that Knight’s mental duress “likely had to do with
. . . whatever happened at [Eckerd] that ended up
in having his testicle amputated.” Knight’s
mother Gerheiser had also discussed his injury
with the sentencing court, though she blamed it on
an accident. Even after reading Williams’s affida-
vit, Strauss was adamant that while it offered an
explanation “about the etiology of [Knight’s]
conditions,” it did not “suggest that anything
ha[d] changed” in his diagnosis.

Strauss’s testimony regarding the alleged
abuse—that it strengthened and confirmed his
earlier conclusion but didn’t fundamentally
change anything—is consistent with the balance
of his postconviction testimony. After hearing

from the new witnesses, reading the new experts’
reports, and reviewing all other available evi-
dence, Strauss agreed that his “global opinions
[were] really identical to what [he] expressed to
Judge Garrison in 1998, at the penalty phase of
the case.” His diagnosis remained unaltered—
Knight, he said, suffered from an “undercurrent of
a paranoid disorder” that involved an inability to
trust others and supported findings that Knight
was under extreme mental or emotional distress at
the time of the murder and was unable to conform
his conduct to the law. That is exactly what the
sentencing court found in 1998.

The remainder of the postconviction witnesses
likewise offered nothing in the way of mitigation
that was fundamentally new or particularly reve-
latory. Dr. Phillip Harvey, who administered a
series of cognitive tests to Knight, simply found
that Knight was in the average range of intelli-
gence and ability. Knight can hardly be said to
have been prejudiced by Sosa’s failure to include
such test results at sentencing.

So too with respect to Knight’s sister, Theresa
Scott Fowler. Fowler, the only witness other than
Strauss to appear at both the sentencing and
postconviction hearings, stated during the latter
that there was more extensive childhood neglect
than she had previously described. For example,
whereas she testified at sentencing that their
mother Karen Gerheiser did the best that she
could as a single parent and that despite some
neglect there was never any abuse, at the
postconviction hearing her opinion of Gerheiser
had soured considerably—there was “no love,”
“no respect,” and “no parenting skills at all.” As
she did at sentencing, she discussed the revolving
door of stepfathers and boyfriends but offered
more detail—some of them may have abused
Fowler and her sister, and one refused to let an
adolescent Knight live with them. Fowler’s
postconviction testimony adds detail and texture,
but nothing fundamentally new. The sentencing
court had more than enough mitigating evidence
before it to find that Knight “came from a broken
home and had a less than ideal childhood.”
Knight, No. 97-5175 (Sentencing Order). What
the sentencing court found dispositive, however,
was the lack of “evidence or testimony that this
had any bearing on the defendant’s criminal
behavior in this case.” Id. Fowler’s postconviction
testimony adds little on that score.

* * *
At the end of this exhaustive review of

Knight’s postconviction evidence, we are left
with the same mitigating factors that the sentenc-
ing court credited. First, we have the statutory
factors—that Knight suffered from extreme
mental or emotional distress and an impaired
ability to conform his conduct to the requirements
of the law, both connected to his paranoia. Sec-
ond, we have the “other factors in the defendant’s
background that would mitigate against imposi-
tion of the death penalty,” Fla. Stat. Ann. §
921.141(6)(h) (1996)—among them (1) that
Knight had a troubled childhood, which began
with his father’s abandonment, featured a rotation
of father-figures of dubious repute, and culmi-
nated in failed remedial youth programs; (2) that

despite this past, he had the love and support of
his family; and (3) that a death sentence would be
disparate compared to Knight’s coconspirators
Brennalt and Pearson, who both received only
short sentences for their parts in Kunkel’s murder.
The only impact that the postconviction evidence
can fairly be said to have is in filling out the
details pertaining to these same, preexisting
factors. See Cullen, 563 U.S. at 200-01 (noting
that, because “[petitioner’s] ‘new’ evidence
largely duplicated the mitigation evidence at
trial,” and “basically substantiate[d] the testimony
of” his family, there was “no reasonable probabil-
ity that [it] would have changed the jury’s ver-
dict”).

Knight’s failure to adduce significant new
mitigating evidence stands in contrast to cases in
which courts have concluded that petitioners met
their burden under the prejudice prong. In
Rompilla v. Beard, for example, the petitioner’s
postconviction evidence established, for the first
time, that he suffered from mental retardation due
to organic brain damage (and probably fetal
alcohol syndrome, as well), a substantially im-
paired ability to appreciate criminality and con-
form conduct to the law, alcoholism, and possible
schizophrenia. 545 U.S. at 391-93. In those cir-
cumstances, it went “without saying that the
undiscovered mitigating evidence, taken as a
whole, might well have influenced the jury’s
appraisal of [the defendant’s] culpability, and the
likelihood of a different result if the evidence had
gone in is sufficient to undermine confidence in
the outcome actually reached at sentencing.” Id. at
393 (quotations omitted); see also Porter, 558
U.S. at 33 (“Unlike the evidence presented during
Porter’s penalty hearing, which left the jury
knowing hardly anything about him other than the
facts of his crimes, the new evidence described his
abusive childhood, his heroic military service and
the trauma he suffered because of it, his long-term
substance abuse, and his impaired mental health
and mental capacity.”).

By contrast, Knight’s “new” mitigation evi-
dence merely strengthens—corroborates, con-
firms—the mitigating circumstances that Sosa
presented at sentencing. The credible postconvic-
tion testimony is largely duplicative of the
sentencing-phase evidence, and establishes no
new mitigating factors.

2
Knight’s failure to bring forward any truly

new mitigating evidence is stacked against the
aggravating factors that the sentencing court
found, all of which remain unchallenged. First,
Knight “was previously convicted of another
capital felony” for the murder of Brendan
Meehan. Fla. Stat. Ann. § 921.141(5)(b) (1996).
Second and third, he murdered Kunkel while in
the commission of a robbery, § 921.141(5)(d),
and “for pecuniary gain,” § 921.141(5)(f). And
fourth, the execution-style murder “was commit-
ted in a cold, calculated, and premeditated manner
without any pretense of moral or legal justifica-
tion.” § 921.141(5)(i). What the sentencing court
said in 1998 remains true today: “The defendant
chose the ruse to lure the victim, chose the victim,
chose the time and place of the shooting and the
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manner of death for Richard Kunkel. . . . There
was no possible claim of justification or excuse
for the defendant’s actions.” Knight, No. 97-5175
(Sentencing Order). Not only did these factors
“far outweigh” the mitigating evidence, but any
one of them “standing alone, would outweigh the
minimal mitigating evidence in this case.” Id.

In this respect, this case is critically different
from Porter, on which Knight heavily relies.
There, during its review, the Florida Supreme
Court had eliminated the aggravating factor that
the defendant’s crime was especially “heinous,
atrocious, or cruel,” finding it unsupported by the
evidence. Porter v. State, 564 So. 2d 1060, 1063
(Fla. 1990); see Fla. Stat. Ann. § 921.141(5)(h)
(1996). Accordingly, in its analysis of prejudice
the United States Supreme Court concluded that
the new mitigating factors established by Porter’s
postconviction evidence, combined with the
“reduced [ ] ballast on the aggravating side,”
demonstrated “a reasonable probability that the
advisory jury—and the sentencing judge—would
have struck a different balance.” Porter, 558 U.S.
at 42 (quotation omitted). Here, by contrast, the
aggravating factors that underlay Knight’s death
sentence remain unchallenged and unchanged.

* * *

Unlike the petitioners in the cases on which he
relies, Knight’s postconviction hearing evinced
no new mitigating factors, and he does not chal-
lenge any aggravating factor. Even if we believed
Sosa’s performance to be deficient, Knight has
failed to carry his burden to establish a “reason-
able probability that, absent the errors, the senten-
cer . . . would have concluded that the balance of
aggravating and mitigating circumstances did not
warrant death.” Strickland, 466 U.S. at 695.
Because he has failed to establish prejudice, his
ineffective-assistance-of-counsel claim fails.

IV

Because we conclude that Knight has failed to
prove the prejudice component of his ineffective-
assistance-of-counsel claim, we affirm the district
court’s denial of his § 2254 habeas petition.

AFFIRMED.
))))))))))))))))))

1Although Fla. Stat. Ann. § 921.141(6)(f) (1996)
required a judge to find that the defendant’s capacity to
appreciate criminality and conform conduct was
“substantially” impaired, the sentencing court here “was
unable to find that [Knight’s] capacity was substantially
impaired based upon the experts’ testimony,” as “each
concluded that he could distinguish right from wrong.”
Nonetheless, the court “g[ave] some [mitigating]
consideration to the fact that [Knight’s] capacity was
somewhat impaired.” See Knight, No. 97-5175 (Sen-
tencing Order) (emphasis in original).

2Brennalt gave ambiguous testimony regarding
whether Knight used marijuana on the day of Kunkel’s
murder. When asked whether he smoked marijuana on
that day or observed Knight or Pearson doing so, he
responded, “Yes, I did.” Brennalt’s answer could mean
either that he smoked marijuana—implying that the
others did not—or, by contrast, that he saw the others
smoking. In any event, Brennalt testified clearly that
Knight had not used any cocaine on the day of the

murder.
3To be clear, this case provides us no occasion to

“look through” the Florida Supreme Court’s decision
and defer to the state trial court’s prejudice determina-
tion under Wilson v. Sellers, 138 S. Ct. 1188, 1196
(2018) [27 Fla. L. Weekly Fed. S183b]. Wilson ad-
dressed the question how a federal habeas court should
deal with the circumstance in which a state supreme
court’s decision “does not come accompanied by
reasons”—where, for instance, it consists in only “a
one-word order.” Id. at 1192. Here, by contrast, we are
confronted with a reasoned opinion from the Florida
Supreme Court that addresses Knight’s ineffective-
assistance claim on the merits. We take the Florida
Supreme Court’s decision just as we find it—and under
Wiggins and Rompilla, because that court declined to
address Strickland’s prejudice prong, we must consider
that issue de novo. See also Johnson v. Secretary, 643
F.3d 907, 930 & n.9 (11th Cir. 2011) [22 Fla. L. Weekly
Fed. C2167a] (likewise explaining that where a state
supreme court’s decision addresses only one of Strick-
land’s two prongs, a federal habeas court must consider
the unaddressed prong de novo).

4To be clear, that is so even under a de novo stan-
dard. See Consalvo, 664 F.3d at 845 (“We consider
questions about the credibility and demeanor of a
witness to be questions of fact.”).

*        *        *

Consumer law—Debt collection—Bankrupt-
cy-discharged debt—Debt collector’s prepeti-
tion breach of contract claim to recover
“Pause” fees debtor incurred as a result of
electing to suspend satellite television services
during contract term was discharged when
bankruptcy court entered discharged order in
debtor’s Chapter 7 case—District court erred
in finding that Pause debt was not discharged;
as a result, the basis on which the court granted
summary judgment was erroneous—Florida
Consumer Collection Practices Act—Defen-
dant was not entitled to summary judgment on
claim that it violated the FCCPA by attempt-
ing to collect a debt it knew had been dis-
charged in bankruptcy and by directly con-
tacting debtor about such debt knowing she
was represented by counsel where debtor must
establish that debt collector possessed actual
knowledge—Remand to district court is ap-
propriate to consider whether defendant
actually knew that it had no legal right to col-
lect the debt and that debtor was represented
by counsel with regard to debt it was attempt-
ing to collect, and if so, whether such errors
were unintentional and result of bona fide
error—Telephone Consumer Practices Act—
Defendant was entitled to summary judgment
on claim that it violated TCPA by contacting
debtor about debt with an automated tele-
phone dialing system after she revoked her
consent to receive such calls, because the
TCPA does not permit unilateral revocation of
consent given as consideration in a bargained-
for contract
LINDA MEDLEY, Plaintiff-Appellee, v. DISH NETWORK,
LLC, Defendant-Appellant. 11th Circuit. Case No. 18-13841.
May 1, 2020. Appeal from the U.S. District Court for the
Middle District of Florida (No. 8:16-cv-02534-CEH-CPT).

(Before JILL PRYOR and GRANT, Circuit
Judges, and ROYAL,* District Judge.)

(ROYAL, District Judge.) This appeal raises
issues related to consumer debt collection prac-
tices on debt Appellant Linda Medley contends
was discharged in a voluntary Chapter 7 bank-
ruptcy. Medley filed suit alleging Appellee DISH
Network, LLC violated the Florida Consumer
Collection Practices Act (“FCCPA”) in its at-
tempts to collect debt it knew had been discharged
in bankruptcy and in its direct contacts with
Medley knowing she was represented by counsel.
In addition, Medley alleged DISH violated the
Telephone Consumer Practices Act (“TCPA”) by
contacting Medley about the debt with an auto-
mated dialing system after she revoked her con-
sent to receive such calls. The district court
granted summary judgment in favor of DISH on
all claims, and Medley appeals. After careful
review and with the benefit of oral argument, we
AFFIRM the district court on the TCPA claim
and REVERSE and REMAND on the FCCPA
claims.

I. BACKGROUND
Appellant Linda Medley entered into a 24-

month Digital Home Advantage Plan Agreement
(the “Agreement”) with DISH to receive satellite
television services in exchange for monthly
payments. The Agreement included an option to
participate in the DISH Pause program. For a
$5.00 monthly fee, the Pause program allowed
customers to temporarily suspend their satellite
services and the charges for those services, for up
to nine months during the term of the Agreement.
Upon participation in the Pause program, a cus-
tomer’s 24-month term commitment would be
extended by the number of days she suspended
her service.

As part of the Agreement, Medley provided
her cellular telephone number and expressly
authorized DISH “to contact [her] regarding [her]
DISH Network account or to recover any unpaid
portion of [her] obligation to DISH, through an
automated or predictive dialing system or prere-
corded messaging system.”

Approximately eleven months into the two-
year term of her contract, Medley called DISH to
cancel her services. Upon learning the amount of
early termination fees such cancellation incurred
under the Agreement, however, she instead
elected to participate in the DISH Pause program.

Approximately two months later, Medley,
through her attorneys, filed a voluntary Chapter 7
bankruptcy petition in the United States Bank-
ruptcy Court for the Middle District of Florida.
Medley listed DISH TV and an amount of
$831.74 on Schedule F, the schedule requiring
petitioners to list outstanding debt to unsecured
creditors. Medley did not list the Agreement on
Schedule G, the schedule requiring petitioners to
list all executory contracts and unexpired leases of
real or personal property. Instead, she checked the
box signifying she had no executory contracts and
unexpired leases and signed the schedules.

Thereafter, the bankruptcy court entered its
discharge order and discharged Medley’s listed
debts, including the $831.74 DISH amount that
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Medley listed on Schedule F. DISH wrote off the
$831.74 amount but continued to bill Medley the
monthly $5.00 fee for the DISH Pause program.
Medley did not pay these Pause fees.

Over a month after Medley’s debts were
discharged, DISH sent an email directly to Med-
ley to collect the Pause fees. In response, Med-
ley’s counsel sent DISH the first of three facsimi-
les identifying Medley’s DISH account and
specifically notified DISH that the law firm of
Leavengood, Dauval & Boyle represented Med-
ley “with regard to her debts generally (i.e. for the
purpose of settling ALL of her debts for filing a
bankruptcy), including the above listed account
and any other accounts of debts which you or your
agency is attempting to collect from our client(s).”
Subsequently, DISH sent four more emails di-
rectly to Medley seeking payment of the monthly
Pause charges DISH continued to bill. In re-
sponse, Medley’s attorneys twice re-sent the same
facsimile.

The facsimiles from Medley’s attorneys also
noted the TCPA’s prohibition against making any
call to their client using an automatic telephone
dialing system (“ATDS”) or an artificial or pre-
recorded voice to a cellular phone without prior
consent. The facsimiles expressly stated that “[t]o
the extent any such prior express consent existed,
if any, to call the above person using an ATDS,
such consent is hereby forever revoked consistent
with the Florida and federal law.” DISH made six
automated calls to Medley’s cell phone after
receiving the first fax.

When the DISH Pause feature expired, DISH
removed it from Medley’s account, restored her
television services, and immediately disconnected
her account for nonpayment of her DISH Pause
charges. DISH then adjusted the new post-dis-
charge charges to zero.

Medley filed suit in the Middle District of
Florida raising claims under the FCCPA and the
TCPA. Medley claimed DISH violated the
FCCPA because DISH continued to contact her
directly knowing she was represented by counsel
about a debt it knew had been discharged in
bankruptcy.1 In addition, Medley claimed DISH
violated the TCPA by using an ATDS or prere-
corded voice to call Medley on her cell phone
after Medley revoked her consent to receive such
calls. The district court granted summary judg-
ment in DISH’s favor on all claims.

The district court characterized the Pause debt
and the satellite services debt as separate debts,
ultimately finding that the services debt was
discharged, but the Pause debt was not. The court
reasoned that the Agreement was an executory
contract that was not deemed rejected under
bankruptcy law because Medley failed to specifi-
cally list it on Schedule G of her bankruptcy
schedules. Because the Agreement was not
deemed rejected, the Pause charges that accrued
after the petition was filed were post-petition debt
that was not discharged in the bankruptcy.

The district court relied on this threshold
finding to grant DISH summary judgment on
Medley’s FCCPA claims. The court first found
that DISH did not attempt to collect an illegiti-
mate in debt in violation of FCCPA § 559.72(9)

because DISH’s alleged unlawful contact with
Plaintiff concerned only the Pause debt that was
not discharged. Likewise, the communications to
DISH from Medley’s attorneys stated that they
represented Medley concerning the discharged
services debt; DISH directly contacted Medley
only about the non-discharged Pause debt; thus
DISH did not violate FCCPA § 559.72(18)’s
prohibition on directly contacting a debtor it
knows to be represented by counsel. Finally, the
district court found DISH’s automated telephone
calls did not violate the TCPA because the TCPA
does not authorize unilateral revocation of con-
sent to receive automated calls when such consent
is given in a bargained-for contractual provision.
Medley appeals.

II. ANALYSIS
We review a district court’s grant of summary

judgment de novo, “viewing all facts and reason-
able inferences in the light most favorable to the
nonmoving party.” Jurich v. Compass Marine,
Inc., 764 F.3d 1302, 1304 (11th Cir. 2014) [25
Fla. L. Weekly Fed. C328a].

A. EFFECT OF THE BANKRUPTCY
Before addressing the FCCPA and TCPA

claims on appeal, we must determine whether the
district court erred in finding the Pause debt was
not discharged in Medley’s bankruptcy. We find
it did. As explained herein, the Agreement was
deemed rejected as a matter of law under the
Bankruptcy Code during Medley’s bankruptcy; as
a result, DISH had a prepetition breach of contract
claim for the debt as a general unsecured creditor;
that claim was discharged when the bankruptcy
court entered the discharge order.

A fundamental objective of the Bankruptcy
Code “is to provide a procedure by which certain
insolvent debtors can reorder their affairs, make
peace with their creditors, and enjoy a new oppor-
tunity in life with a clear field for future effort.” In
re St. Laurent, 991 F.2d 672, 680 (11th Cir. 1993)
(internal quotations omitted). To accomplish this
fresh start policy, the “Bankruptcy Code contains
broad provisions for the discharge of debts, sub-
ject to” certain limited exceptions enumerated
under 11 U.S.C. § 523(a). Lamar, Archer &
Cofrin v. Appling, __ U.S. __, 138 S.Ct. 1752,
1758, 201 L.Ed.2d 102 (2018) [27 Fla. L. Weekly
Fed. S302a].

When a Chapter 7 debtor receives a discharge,
she is discharged from all debts and “any liability
on a claim” that arose, or are determined to arise,
before the bankruptcy is filed. 11 U.S.C. § 727(b);
In re Mitchell, 633 F.3d 1319, 1326 (11th Cir.
2011) [22 Fla. L. Weekly Fed. C1816a] (A dis-
charge in bankruptcy discharges only those debts
which are in existence at the time the petition in
bankruptcy is filed.). A Chapter 7 discharge
relieves the debtor of personal liability; it does not
nullify a prepetition agreement or render any
agreement unenforceable. See e.g., Johnson v.
Home State Bank, 501 U.S. 78, 83, 111 S.Ct.
2150, 115 L.Ed.2d 66 (1991) (stating that a Chap-
ter 7 discharge “extinguishes only ‘the personal
liability of the debtor’ ” and rejecting the argu-
ment that the underlying lien disappears with a
discharge) (emphasis in original).

DISH’s claim for the Pause debt is derived
from the Agreement. The Agreement provides:

Suspension of Service: If you participate in
DISH Pause or any other program that allows
you to temporarily suspend your DISH service
at any time during your term commitment,
your term commitment will be extended by
the number of days that your service is sus-
pended. DISH will determine eligibility for
participation and may deny eligibility for any
reason.

The Agreement also specifies the Pause fee at
$5.00 upon Medley’s election to participate.

Both parties accept on appeal the district
court’s characterization of the Agreement as an
executory contract.2 Section 365 of the Bank-
ruptcy Code governs executory contracts. 11
U.S.C. § 365(a). Under § 365, a trustee may
assume or reject any executory contract of the
debtor. In a Chapter 7 bankruptcy case, “if the
trustee does not assume or reject an executory
contract . . . of the debtor within 60 days after the
order for relief . . . then such contract . . . is
deemed rejected.” Id. §365(d)(1). Here, it is
undisputed that the trustee neither assumed nor
rejected the Agreement. The district court held
that the Agreement was not deemed rejected
under § 365 because Medley failed to disclose it
as an executory contract on Schedule G. We
disagree.

Medley’s failure to specifically list the Agree-
ment as an executory contract on Schedule G does
not prevent its deemed rejection. First, Medley
disclosed DISH as an unsecured creditor on
Schedule F. Thus, the trustee had notice of their
relationship. Second, DISH clearly had notice of
the bankruptcy and could have objected to the
dischargeability of its breach of contract claim,
but it did not do so. Finally, no evidence indicates
Medley intentionally concealed the Agreement
with DISH. See In re the Matter of Provider Meds,
LLC, 907 F.3d 845, 858 (5th Cir. 2018) (“At a
minimum, the statutory presumption of rejection
after sixty days is conclusive where there is no
suggestion that the debtor intentionally concealed
a contract from the estate’s trustee.”). Because the
trustee neither assumed nor rejected the Agree-
ment, Medley disclosed her relationship with
DISH on the petition, and no evidence indicates
Medley attempted to conceal the Agreement from
the trustee, we find the Agreement was deemed
rejected pursuant to § 365(d)(1) of the Bankruptcy
Code.

Rejection of a contract constitutes a breach of
the contract immediately before the filing of the
bankruptcy petition. 11 U.S.C. § 365(g)(1).
Rejection does not dissolve or nullify the contract.
Thompkins v. Lil’ Joe Records, Inc., 476 F.3d
1294, 1306-1307 (11th Cir. 2007) [20 Fla. L.
Weekly Fed. C304a] (“[R]ejection does not
embody the contract-vaporizing properties so
commonly ascribed to it. . . . Rejection merely
frees the estate from the obligation to perform; it
does not make the contract disappear.” (internal
quotation marks and citation omitted)). Rejection
results in a prepetition breach under the terms of §
365(g), and the non-debtor party’s remedy is a
claim for breach of contract. 11 U.S.C. §
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365(g)(1); Thompkins, 476 F.3d at 1307. Thus,
upon rejection of the Agreement, DISH had a
prepetition breach of contract claim against Med-
ley for the Pause debt.

DISH’s claim, however, was discharged when
the bankruptcy court entered the discharge order.
As stated earlier, under § 727(b) of the Bank-
ruptcy Code, a discharge in a Chapter 7 case
“discharges the debtor from all debts” and “any
liability on a claim” that arose or are determined
to arise before the petition is filed. 11 U.S.C. §
727(b); In re Edgeworth, 993 F.2d 51, 53 (5th Cir.
1993) (“A discharge in bankruptcy does not
extinguish the debt itself, but merely releases the
debtor from personal liability for the debt.”).
Thus, DISH’s prepetition breach of contract claim
to recover the Pause debt was discharged in Med-
ley’s Chapter 7 bankruptcy case. Having deter-
mined that DISH’s claim for the Pause debt was
discharged, we now analyze the FCCPA and
TCPA claims.

B. FCCPA CLAIMS
Medley appeals the district court’s rulings in

favor of DISH on her FCCPA claims under §
559.72(9) and § 559.72(18). FCCPA § 559.72(9)
prohibits any person, in collecting consumer
debts, from attempting to enforce a debt that
person knows is not legitimate, or from asserting
the existence of any other legal right who knows
the right does not exist. Fla. Stat. § 559.72(9).
FCCPA § 559.72(18) prohibits any person, in
collecting consumer debts, to communicate with
a debtor if that person knows that the debtor is
represented by an attorney “with respect to such
debt[.]” Fla. Stat. § 559.72(18). Medley contends
that DISH violated FCCPA § 559.72(9) by at-
tempting to collect debt it knew had been dis-
charged in bankruptcy and violated § 559.72(18)
by directly contacting her about such debt know-
ing she was represented by counsel.

The district court ruled in favor of DISH on
both claims based on its threshold finding that the
Pause debt had not been discharged in Medley’s
bankruptcy. As to Medley’s § 559.72(9) claim,
the court reasoned DISH properly attempted to
collect the Pause debt because it had not been
discharged. As to Medley’s § 559.72(18) claim,
the court found that although DISH knew Medley
was represented by counsel with respect to the
discharged services debt, it had no knowledge that
Medley was represented by counsel with respect
to the non-discharged Pause debt it was attempt-
ing to collect; thus, DISH’s direct contacts were
permissible. As we have previously explained,
however, DISH’s claim to the Pause debt was
discharged in Medley’s bankruptcy. As a result,
the basis on which the district court granted
summary judgment is erroneous.

We agree with Medley that DISH attempted to
collect debt it had no legal right to collect because
the debt had been discharged in bankruptcy, and
we agree that DISH directly contacted Medley
after having received notice that she was repre-
sented by counsel. To hold a defendant liable,
however, both statutes require a plaintiff to estab-
lish that the debt collector possessed actual
knowledge. In addition, the FCCPA provides for
a bona fide error defense. Fla. Stat. § 559.77(3).

The district court did not address either. Thus, we
remand this case to the district court to consider
whether DISH actually knew that the Pause
charges were invalid and that Medley was repre-
sented by counsel with regard to the debt it was
attempting to collect, and if so, whether such
errors were unintentional and the result of bona
fide error.

C. TCPA CLAIM
Finally, Medley appeals the district court’s

ruling in favor of DISH on her TCPA claim. The
TCPA forbids “any person . . . to make any call
(other than a call . . . made with the prior express
consent of the called party) using any automatic
telephone dialing system or an artificial or prere-
corded voice . . . to any telephone number as-
signed to a . . . cellular telephone service.” 47
U.S.C. § 227(b)(1). The parties do not dispute that
Medley expressly consented to be contacted by a
prerecorded voice or ATDS in the Agreement.
And there is no dispute that Medley unilaterally
attempted to revoke that consent via the faxes her
attorneys sent to DISH, yet DISH continued to
contact her. The question is whether the TCPA
allows unilateral revocation of consent given in a
bargained-for contract. The district court found
that it does not, and we agree.

The district court followed the Second Cir-
cuit’s reasoning in Reyes v. Lincoln Auto. Fin.
Servs., 861 F.3d 51, 56 (2nd Cir. 2017), the only
Circuit to specifically address whether the TCPA
allows a consumer to unilaterally revoke consent
to receive automated calls when such consent is
given as part of a bargained-for exchange. Like
Medley, the plaintiff in Reyes expressly consented
to receive automated telephone calls to collect a
debt as part of a bilateral agreement and expressly
revoked his consent to receive such calls. When
the defendant continued to call, the plaintiff sued
for violations of the TCPA. The Second Circuit
affirmed summary judgment for the defendant,
holding that “the TCPA does not permit a party
who agrees to be contacted as part of a bargained-
for exchange to unilaterally revoke that consent.”
Id. at 56. Acknowledging that the text of the
TCPA is silent as to consent and “evidences no
intent to deviate from common law rules defining
‘consent,’ ” the Circuit applied the common law
contract rules defining revocation of consent in
legally-binding agreements. Under such rules,
although consent given voluntarily and gratu-
itously is revocable under common law, consent
given as a mutually-agreed-upon term in a legally
binding contract is not. Id. at 57-58 (citations
omitted).

Like the district court, we agree with the
Second Circuit. We have expressly stated that “an
‘agreement is a manifestation of mutual assent on
the part of two or more persons,’ [and thus] it is
black-letter contract law that one party to an
agreement cannot, without the other party’s
consent, unilaterally modify the agreement once
it has been executed.” Kuhne v. Fla. Dep’t of
Corrs., 745 F.3d 1091, 1096 (11th Cir. 2014) [24
Fla. L. Weekly Fed. C1013a] (quoting Restate-
ment (Second) of Contracts § 3 (Am. Law Inst.
1981); (citing 17A Am. Jur. 2d Contracts § 500
(West database updated Dec. 2013))). As Reyes

notes, this rule originates from the foundational
“requirement that every provision of a contract—
including any proposed modification—receive
the ‘mutual assent’ of every contractual party in
order to have legal effect.” Reyes, 861 F.3d at 57
(citation omitted).

Medley argues such a determination is at odds
with our decision in Osorio v. State Farm Bank,
F.S.B., 746 F.3d 1242 (11th Cir. 2014) [24 Fla. L.
Weekly Fed. C1153a], with the Federal Commu-
nication Commission’s (“FCC”) 2015 Ruling, In
the Matter of Rules & Regulations Implementing
the Tel. Consumer Prot. Act of 1991, 30 F.C.C.
Rcd. 7961, 7994-7999 (2015) (the “2015 FCC
Ruling”), and with the consumer-protection
purposes of the TCPA. We are unpersuaded.
Contractual consent was not at issue in Osorio or
the 2015 FCC Ruling. In Osorio, we addressed
oral revocation of consent when given gratu-
itously in a credit application. Id. at 1255. We
acknowledged that the TCPA is silent “regarding
the means of providing or revoking consent” and,
like the Second Circuit, “presume[d] that Con-
gress sought to incorporate ‘the common law
concept of consent.’ ” Id. (quoting Gager v. Dell
Fin. Servs., LLC, 727 F.3d 265, 270 (3d Cir.
2013); citing Neder v. United States, 527 U.S. 1,
21, 119 S.Ct. 1827, 144 L.Ed.2d 35 (1999)).
Finding oral revocation generally permissible
under common-law notions of consent, we held
that the debtor could “orally revoke any consent
previously given” to the creditor “in the absence
of any contractual restriction to the contrary.” Id.
(internal quotation marks and citations omitted).

Likewise, the 2015 FCC Ruling did not ad-
dress contractual consent. The FCC found that
“the most reasonable interpretation of consent is
to allow consumers to revoke consent if they
decide they no longer wish to receive voice calls
or texts.” 2015 FCC Ruling, 30 F.C.C. Rcd. at
7993-94. The FCC stated that “an interpretation
that would lock consumers into receiving unlim-
ited, unwanted texts and voice calls is counter to
the consumer-protection purposes of the TCPA
and to common-law notions of consent.” Id. at
7994. Neither Osorio nor the 2015 FCC Ruling
addresses consent given in a legally binding
agreement. Instead, Osorio and the FCC 2015
Ruling address consent given generally and rely
on common law tort principles to find that consent
is revocable under the TCPA. See Osorio, 746
F.3d at 1253 (citing to RESTATEMENT (2D) OF
TORTS); 2015 FCC Ruling, 30 F.C.C. Rcd. at
7994 n.223 (citing to the RESTATEMENT (2D)
OF TORTS § 892A, cmt. i. (1979)). Here, how-
ever, Medley gave consent as a mutually-agreed-
upon term in a contract; therefore, we must ana-
lyze revocation of consent under the common law
principles governing contracts. As discussed
above, common law contract principles do not
allow unilateral revocation of consent when given
as consideration in a bargained-for agreement.

We, like the Second Circuit, are also unper-
suaded by the argument that unilateral revocation
of consent given in a legally binding agreement is
permissible because it comports with the
consumer-protection purposes of the TCPA. “It
was well-established at the time that Congress
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drafted the TCPA that consent becomes irrevoca-
ble when it is integrated into a binding contract,
and we find no indication in the statute’s text that
Congress intended to deviate from this common-
law principle in its use of the word ‘consent.’ ”
Reyes, 861 F.3d at 58 (citing Neder v. United
States, 527 U.S. 1, 21, 119 S.Ct. 1827, 144
L.Ed.2d 35 (1999)). Permitting Medley to unilat-
erally revoke a mutually-agreed-upon term in a
contract would run counter to black-letter contract
law in effect at the time Congress enacted the
TCPA. “Absent express statutory language to the
contrary, we cannot conclude that Congress
intended to alter the common law of contracts in
this way.” Reyes, 861 F.3d at 59 (citing Neder,
527 U.S. at 21-23, 119 S.Ct. 1827).

CONCLUSION
For the foregoing reasons, the district court’s

order granting summary judgment to DISH is
AFFIRMED as to the TCPA claim and RE-
VERSED AND REMANDED as to the FCCPA
claims.
))))))))))))))))))

*Honorable C. Ashley Royal, Senior United States
District Judge for the Middle District of Georgia, sitting
by designation.

1Medley also alleged harassment in violation of §
559.77(1) under the FCCPA, but she did not appeal that
claim.

2Although Medley questions the validity of the
district court’s characterization of the Agreement as
executory and disputes that such characterization is
even necessary to decide this case, she did not appeal
such determination, and thus it is not an issue properly
before this panel.

))))))))))))))))))
(GRANT, Circuit Judge, concurring.) I agree with
both of the Court’s principal conclusions. First,
Medley’s FCCPA claims should proceed because
her Agreement with DISH was “deemed rejected”
under 11 U.S.C. § 365(d)(1), meaning that she did
not accrue new debt on the Agreement after
bankruptcy. Second, Medley’s TCPA claim fails
because she could not unilaterally revoke the
written Agreement’s consent provision. I write
separately to note that the Agreement’s rejection
(and the debt’s discharge) may affect DISH’s
ability to contact Medley apart from her ability to
withdraw consent. In short, although the Agree-
ment’s rejection did not nullify the consent provi-
sion, the subsequent discharge of Medley’s debt
may have taken DISH’s actions outside the provi-
sion’s scope.

At first blush, the consent provision’s continu-
ing ability to shield DISH from TCPA liability
seems counterintuitive; the provision, after all, is
part of a contract that was rejected in bankruptcy.
But as the Court’s opinion notes, rejection “does
not dissolve or nullify the contract.” Maj. Op. at 9
(citing Thompkins v. Lil’ Joe Records, Inc., 476
F.3d 1294, 1306-07 (11th Cir. 2007) [20 Fla. L.
Weekly Fed. C304a]). Rather, the Bankruptcy
Code tells us that “the rejection of an executory
contract . . . constitutes a breach of such contract.”
11 U.S.C. § 365(g).

Because debtors typically emerge from Chap-
ter 7 bankruptcies with a fresh start, it is tempting
to think of rejection as a process by which the
debtor is entirely relieved of her contractual

obligations. It is important, though, to distinguish
between rejection and discharge. Rejection is
about whether the estate, as opposed to the debtor,
will undertake the obligations of an executory
contract. But rejection does not free the debtor of
any obligation. Rather, it “merely frees the estate
from the obligation to perform.” Maj. Op. at 10
(quoting Thompkins, 476 F.3d at 1306) (emphasis
added); see also Michael T. Andrew, Executory
Contracts in Bankruptcy: Understanding “Re-
jection,” 59 U. Colo. L. Rev. 845, 848 (1988). So
the financial obligation is no more, but the debtor
may retain other obligations or agreements de-
pending on what else is contained in the rejected
contract.

Here, when the Chapter 7 trustee failed to
assume the Agreement within 60 days, it was
rejected by operation of law. The bankruptcy
court’s order on August 26, 2014, then discharged
Medley “from all debts that arose before the date
of the order for relief.” 11 U.S.C. § 727(b). This
included Medley’s debt to DISH. “A Chapter 7
discharge relieves the debtor of personal liability;
it does not nullify a prepetition agreement or
render any agreement unenforceable.” Maj. Op. at
7 (citing Johnson v. Home State Bank, 501 U.S.
78, 83 (1991)). Medley’s consent to be contacted
by DISH is not a personal liability of Medley, so
the consent provision might appear to be no more
affected by the discharge order than by the Agree-
ment’s rejection.

But here is the reason that I write: the consent
provision did not grant DISH an unrestricted right
to contact Medley for any reason, for eternity.
Medley only authorized DISH “to contact [her]
regarding [her] DISH Network account or to
recover any unpaid portion of [her] obligation to
DISH, through an automated or predictive dialing
system or prerecorded messaging system.” After
the Agreement was rejected, the entirety of Med-
ley’s account with DISH was her outstanding
obligation for unpaid fees and early termination.
And after Medley’s personal liability was dis-
charged, she did not have any obligation to DISH,
let alone an unpaid obligation. That may mean
that under the terms of the contract DISH was not
permitted to call her.

*    *    *
The parties assumed that the critical question

was whether Medley could unilaterally revoke her
consent, and the Court correctly says no. But this
correct holding—that rejection of a contract is not
the same as dissolution of a contract—need not
invite phantom obligations that can never dissi-
pate. In my view, the parties ignored the logical
follow-on question: whether, given the discharge
of Medley’s debt, DISH’s phone calls were per-
mitted by the consent provision. Had Medley
raised this argument, it is not clear how we would
have resolved it; that would require answering
several unbriefed questions of both statutory and
contractual interpretation. It may well be that
because Medley no longer had any debt, the
phone calls were not permitted. Or it could be that
DISH had some kind of TCPA or contractual
defense against liability for a good-faith error. But
the parties did not gather evidence on these issues
or brief them, and I see no reason to depart from

the general rule that we do not resolve legal issues
unless they are properly raised by the parties. See
Access Now, Inc. v. Sw. Airlines Co., 385 F.3d
1324, 1330 (11th Cir. 2004) [17 Fla. L. Weekly
Fed. C1064a] (to evaluate an argument that has
not been presented “would undermine the very
adversarial nature of our appellate system”); see
also Singleton v. Wulff, 428 U.S. 106, 120 (1976)
(federal appellate courts do not generally resolve
issues not considered below). Still, it is important
to note that the analysis need not always end
where the parties left it here.

*        *        *

Criminal law—Possession of firearm and
ammunition as immigrant illegally or unlaw-
fully in United States—Knowledge of immi-
grant status—Conviction must be vacated
under plain error review, where district court
committed error that was made plain by Su-
preme Court in Rehaif v. United States by
excluding evidence relevant to defendant’s
knowledge of his immigration status, namely
his Form I-485—Defendant established the
necessary prejudice by sufficiently showing a
reasonable probability that but for exclusion of
his Form I-485, the outcome of his trial would
have been different—Error effectively pre-
cluded defendant from mounting any defense
about his knowledge of his immigration status,
and seriously affected fairness, integrity, or
public reputation of judicial proceedings
UNITED STATES OF AMERICA, Plaintiff-Appellee, v.
ONIEL CHRISTOPHER RUSSELL, a.k.a. OG Russell,
Defendant-Appellant. 11th Circuit. Case No. 18-11202. May
4, 2020. Appeal from the U.S. District Court for the Middle
District of Florida (No. 6:17-cr-00124-CEM-DCI-1).

(Before WILSON and BRANCH, Circuit Judges,
and RESTANI,* Judge.)

(WILSON, Circuit Judge.) A jury convicted Oniel
Russell of possessing a firearm and ammunition
as an immigrant illegally or unlawfully in the
United States in violation of 18 U.S.C. §§
922(g)(5)(A), 924(a)(2).1 Russell appealed his
conviction and sentence. While his appeal was
pending, the Supreme Court issued its decision in
Rehaif v. United States, 588 U.S. ___, 139 S. Ct.
2191 (2019) [27 Fla. L. Weekly Fed. S1011a].
Rehaif reversed a decision from our court and held
that under § 922(g), the government must prove
that a defendant knew “his status as a person
barred from possessing a firearm” when he know-
ingly possessed a firearm. 139 S. Ct. at 2195. We
ordered the parties to submit supplemental brief-
ing addressing how the Supreme Court’s decision
in Rehaif affects Russell’s § 922(g)(5)(A) convic-
tion.

Upon review of the parties’ initial and supple-
mental briefs, and with the benefit of oral argu-
ment, we conclude that Russell has established the
necessary prejudice under plain error review.
Therefore, we vacate Russell’s § 922(g) convic-
tion and remand the case to the district court for
further proceedings.

I. Background
Russell arrived in the United States on October

29, 2008. He received authorization to stay as a
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nonimmigrant visitor until January 3, 2009, but he
overstayed his authorization period. In February
2012, Vanessa Hood—a United States citizen—
filed a Form I-130, Petition for Alien Relative, on
Russell’s behalf. On the form, Hood sought to
classify Russell as her spouse. The United States
Citizenship and Immigration Services (CIS)
approved her petition on July 5, 2012, but on
December 19, 2012, Hood requested in writing to
withdraw her petition because Russell was still
married to another woman in Jamaica. At some
point before Hood withdrew the petition, Russell
had filed a Form I-485, Application to Register
Permanent Residence or Adjust Status.2 On
October 27, 2016, CIS sent a letter acknowledg-
ing Hood’s withdrawal of the application. CIS
canceled Russell’s I-485 application due to the
withdrawal of Hood’s petition.

On August 24, 2013, a law enforcement
officer pulled Russell over for traveling west-
bound in an eastbound traffic lane in Orange
County, Florida. During the traffic stop, the
officer smelled marijuana and asked Russell and
his companion to step out of the vehicle. The
officer searched the vehicle, finding a loaded
Ruger firearm in the glove compartment and a
loaded Bersa firearm under the front right passen-
ger seat. The officer seized both firearms and
secured them in his vehicle. During questioning,
Russell took ownership of the Ruger but claimed
he had no knowledge of the Bersa, asserting that
the vehicle belonged to his uncle. Russell gave a
sworn statement, and the officer released Russell
and his companion without arresting them.

In October 2016, a deportation officer with
Immigration and Customs Enforcement (ICE),
Justin Demoura, received a lead from CIS to
investigate Russell’s immigration status. After
searching immigration and criminal databases,
Demoura determined that Russell had overstayed
his nonimmigrant visa and thus did not have a
lawful immigration status in the United States. On
April 25, 2017, Demoura and Jacob Nieves,
another deportation officer with ICE, administra-
tively arrested Russell. During the arrest, Russell
physically resisted Nieves, resulting in an alterca-
tion before Nieves could successfully restrain
him.

On April 26, 2017, a federal criminal com-
plaint was filed against Russell for “[a]ssaulting,
resisting, or impeding certain officers or employ-
ees” in violation of 18 U.S.C. § 111(a). On De-
cember 7, 2017, a Superseding Indictment
charged Russell with possessing a firearm and
ammunition as “an alien illegally and unlawfully
in the United States” in violation of 18 U.S.C. §§
922(g)(5)(A), 924(a)(2) (Count One), and know-
ingly and forcibly assaulting, resisting, opposing,
impeding, intimidating, and interfering with a
federal officer engaged in official duties in viola-
tion of § 111(a)(1) (Count Two). Count One was
based on the firearms found during Russell’s
traffic stop on August 24, 2013.

Prior to trial, the government moved to ex-
clude Russell’s previously pending applications
before CIS (immigration applications), including
his Form I-485. Russell opposed the motion.
Before voir dire, the district court held a brief

hearing on the government’s motion in limine.
The government argued that the immigration
applications did not create lawful status in the
United States, so the evidence was irrelevant and
could only serve to confuse the jury. Although
conceding that his subjective belief about his legal
status could not defeat prosecution—as this court
had held only several months prior in United
States v. Rehaif, 868 F.3d 907 (11th Cir. 2017)
[27 Fla. L. Weekly Fed. C721a]3—Russell argued
that the immigration applications were nonethe-
less relevant. He asserted that they showed “he
started the ball rolling” with the immigration
process, and that he was entitled to present a
defense. The district court granted the motion and
excluded any evidence of Russell’s immigration
applications.

Following a two-day trial, the jury convicted
Russell on both counts charged in the Supersed-
ing Indictment. The district court sentenced
Russell to 60 months’ imprisonment, an upward
variance from his guideline range of 24 to 30
months’ imprisonment.

II. Standard of Review
We typically review a district court’s eviden-

tiary rulings for abuse of discretion. See United
States v. Williams, 865 F.3d 1328, 1337 (11th Cir.
2017) [27 Fla. L. Weekly Fed. C43a], cert. de-
nied, ___ U.S. ___, 138 S. Ct. 1282 (2018). But
we review unpreserved evidentiary issues for
plain error, even when dealing with a new rule of
law. See Fed. R. Crim. P. 52(b); Henderson v.
United States, 568 U.S. 266, 272 (2013) [24 Fla.
L. Weekly Fed. S27a]; United States v. Jernigan,
341 F.3d 1273, 1280 (11th Cir. 2003) [16 Fla. L.
Weekly Fed. C1004a].

The government argues that Russell’s Rehaif
argument is subject to plain error review. Accord-
ing to the government, Russell’s objection to the
exclusion of his Form I-485—although made on
relevance grounds—was insufficient to preserve
the issue on appeal because he did not specifically
argue that the form would be relevant to his
knowledge of his immigration status. We need not
determine which standard applies because Russell
satisfies the more-onerous plain error standard.4

To establish plain error, a defendant must
show that (1) an error occurred, (2) the error was
plain, and (3) the error affected his substantial
rights. United States v. Gonzalez, 834 F.3d 1206,
1218 (11th Cir. 2016) [26 Fla. L. Weekly Fed.
C660a]. “The relevant time period for assessing
whether an error is plain is at the time of appellate
consideration.” United States v. Bane, 720 F.3d
818, 830 (11th Cir. 2013) [24 Fla. L. Weekly Fed.
C407a] (internal quotation mark omitted), cert.
denied, 571 U.S. 1114 (2013). An error affects
substantial rights if there is a “reasonable proba-
bility that, but for the error, the outcome of the
proceeding would have been different.” Molina-
Martinez v. United States, 578 U.S. ___, 136 S.
Ct. 1338, 1343 (2016) [26 Fla. L. Weekly Fed.
S94a] (internal quotation mark omitted). If the
defendant proves those three conditions are met,
we can exercise our discretion to correct the plain
error “only if (4) the error seriously affects the
fairness, integrity, or public reputation of judicial

proceedings.” United States v. Cotton, 535 U.S.
625, 631 (2002) [15 Fla. L. Weekly Fed. S287a]
(alteration accepted). We evaluate the entire
record when reviewing for plain error. Reed, 941
F.3d at 1021.

III. Analysis
At the time of Russell’s trial, the binding law

in our circuit was our decision in Rehaif, 868 F.3d
907. There we held that § 922(g) does not require
the government to prove that a defendant knew he
was illegally or unlawfully in the United States.
Id. at 914. The government relied on this prece-
dent in its motion to exclude Russell’s immigra-
tion applications, claiming that Russell may use
such evidence “to argue that he believed he was
lawfully in the United States and was unaware it
was illegal for him to possess firearms.” Because
Russell’s subjective belief about his immigration
status was irrelevant under Rehaif, the govern-
ment argued that such evidence “would only serve
to confuse the jury.”

During the hearing on the government’s
motion, the district court noted that whether a
defendant was in the country illegally under §
922(g)(5)(A) was an “objective standard,” and so
“[i]f someone believes they’re here legally, that
doesn’t change the fact[ ] that they either are or are
not here legally.” Russell’s counsel nonetheless
argued that he believed the immigration applica-
tions were relevant because Russell had “started
the ball rolling” with the immigration process and
was “entitled to a defense.” The court ultimately
granted the motion, excluding evidence of Rus-
sell’s immigration applications.

But while Russell’s appeal was pending, the
Supreme Court reversed our decision in Rehaif—
the very decision that the government relied on to
support its motion in limine. The Supreme Court
clarified that, “in a prosecution under 18 U.S.C. §
922(g) and § 924(a)(2), the Government must
prove both that the defendant knew he possessed
a firearm and that he knew he belonged to the
relevant category of persons barred from possess-
ing a firearm.” Rehaif, 139 S. Ct. at 2200. So by
excluding evidence relevant to Russell’s knowl-
edge of his immigration status—namely, his Form
I-485—the district court committed an error that
was made plain by the Supreme Court in Rehaif.

Further, Russell has sufficiently shown a
reasonable probability that but for the error, the
outcome of his trial would have been different.
Russell consistently challenged the nature of his
immigration status throughout the district court
proceedings. During the hearing on the govern-
ment’s motion in limine, Russell personally
addressed the court, stating that he “would never
be here illegally.” He said that he had traveled the
world and toured as an artist. He claimed that he
files his taxes and has everything a citizen would
have—a credit card, a driver’s license, a bank
account, and a business. And at the sentencing
hearing, Russell and his counsel both reiterated
his “profound belief” that he was in the United
States legally.

The jury heard none of this. The jury was
never given the opportunity to decide whether
Russell knew he was in the United States illegally
and unlawfully. And there is little evidence in the
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record to support a jury inference that Russell
knew his immigration status. Nothing in the
record indicates that Russell knew on the date of
his traffic stop that Hood had withdrawn her Form
I-130 several months prior, and the record sug-
gests that CIS did not cancel his I-485 application
until October 2016.

Of course, we pass no judgment on whether
Russell actually had the requisite knowledge
under § 922(g)(5)—that is for a jury to decide.
And it may be that the government can present
evidence to convince the jury that Russell knew
he had no legal status in the United States at the
time of his traffic stop. But we are convinced that,
on this record, Russell has demonstrated a reason-
able probability that but for the district court’s
exclusion of his Form I-485, the outcome would
have been different.5

Finally, the district court’s error effectively
precluded Russell from mounting any defense
about his knowledge of his immigration status—a
necessary element of a § 922(g)(5) conviction.
Therefore, even if we cannot know whether his
defense will ultimately persuade the jury, we have
little doubt that this “error seriously affects the
fairness, integrity, or public reputation of judicial
proceedings.” See Cotton, 535 U.S. at 631 (alter-
ation accepted); see also United States v. Olano,
507 U.S. 725, 736-37 (1993) (“An error may
‘seriously affect the fairness, integrity or public
reputation of judicial proceedings’ independent of
the defendant’s innocence.”).

IV. Conclusion
For the reasons stated above, we VACATE

Russell’s § 922(g) conviction and REMAND to
the district court for proceedings consistent with
this opinion. Accordingly, we need not address
his quasi-status, sufficiency, and sentencing
arguments.
))))))))))))))))))

*The Honorable Jane A. Restani, Judge, United
States Court of International Trade, sitting by designa-
tion.

1Russell was also convicted of forcibly assaulting,
resisting, impeding, intimidating, or interfering with a
federal officer in violation of 18 U.S.C. § 111(a)(1). He
does not challenge that conviction on appeal.

2For an individual to procure an immigrant visa as
the spouse of a United States citizen, the spouse must
first file the Form I-130 to establish his or her relation-
ship with the individual seeking the visa. See 8 U.S.C. §
1154(a)(1)(A)(i). Once the Form I-130 has been filed,
the individual seeking a visa may file the Form I-485.
See generally 8 C.F.R. §§ 245.1, 245.2; see also Alvarez
Acosta v. U.S. Att’y Gen., 524 F.3d 1191, 1194 n.6 (11th
Cir. 2008) [21 Fla. L. Weekly Fed. C575a] (explaining
the purpose of the Form I-130 and Form I-485). After
submitting the Form I-485, the individual seeking a visa
may seek and accept employment, subject to certain
limitations. 8 C.F.R. § 274a.12(c)(9).

3On March 26, 2018, we sua sponte vacated and
superseded this opinion in United States v. Rehaif, 888
F.3d 1138 (11th Cir. 2018) [27 Fla. L. Weekly Fed.
C721a], rev’d, 139 S.Ct. 2191.

4The government also contended in its supplemental
briefing and during oral argument that we should not
consider Russell’s Rehaif argument at all because he
failed to timely file a motion as required under United
States v. Durham, 795 F.3d 1329, 1330 (11th Cir. 2015)
[25 Fla. L. Weekly Fed. C1479a] (en banc) (per curiam)
(“Where precedent that is binding in this circuit is

overturned by an intervening decision of the Supreme
Court, we will permit an appellant to raise in a timely
fashion thereafter an issue or theory based on that new
decision while his direct appeal is still pending in this
Court.” (emphasis added)). This argument is without
merit. “Because [Russell] is on direct appeal, Rehaif
applies to his conviction.” United States v. Reed, 941
F.3d 1018, 1021 (11th Cir. 2019) [28 Fla. L. Weekly
Fed. C503a]; see Griffith v. Kentucky, 479 U.S. 314, 328
(1987) (holding that a new rule concerning criminal
prosecutions is retroactively applicable to all cases
pending on direct appeal). Further, Russell raised the
exclusion of his Form I-485 in his initial brief. And
regardless, we will not punish Russell solely because we
beat him to the punch by ordering supplemental briefing
before he filed a motion.

5The dissent comes to the opposite conclusion:
Because Russell overstayed his visa, and because he
was already married to another woman in Jamaica when
he married Hood, there is no reasonable probability that
a jury could conclude that Russell believed he was here
legally. But neither of those facts tells us what Russell
subjectively believed about his immigration status, and
that is what matters here.

))))))))))))))))))
(BRANCH, Circuit Judge, dissenting.) Pursuant
to the Supreme Court’s decision in Rehaif v.
United States, in order to convict an individual of
violating 18 U.S.C. § 922(g), “the Government
must prove both that the defendant knew he
possessed a firearm and that he knew he belonged
to the relevant category of persons barred from
possessing a firearm.” 139 S. Ct. 2191, 2200
(2019) [27 Fla. L. Weekly Fed. S1011a]. But
“knowledge can be inferred from circumstantial
evidence.” Id. at 2198 (quoting Staples v. United
States, 511 U.S. 600, 615, n.11 (1994)). Because
I believe Russell’s knowledge of his illegal status
in the United States at the time he possessed the
firearms can be inferred from the record evidence,
and thus he cannot establish entitlement to relief
under plain error review, I respectfully dissent.

To establish plain error, a defendant must
show: (1) an error; (2) that was plain; and (3) that
affected the defendant’s substantial rights. United
States v. Olano, 507 U.S. 725, 733-34 (1993).
Only then, may we, in our discretion, correct the
error if it “seriously affect[s] the fairness, integ-
rity, or public reputation of judicial proceedings.”
Id. at 736 (alteration in original) (quoting United
States v. Atkinson, 297 U.S. 157, 160 (1936)).
Further, “[a]s the ‘reviewing court[, we] may
consult the whole record when considering the
effect of any error on [Russell’s] substantial
rights.’ ” United States v. Reed, 941 F.3d 1018,
1021 (11th Cir. 2019) [28 Fla. L. Weekly Fed.
C503a] (second alteration in original) (quoting
United States v. Vonn, 535 U.S. 55, 59 (2002) [15
Fla. L. Weekly Fed. S145a]). Moreover,

[i]n reviewing criminal cases, it is particularly
important for appellate courts to relive the
whole trial imaginatively and not to extract
from episodes in isolation abstract questions
of evidence and procedure. To turn a criminal
trial into a quest for error no more promotes
the ends of justice than to acquiesce in low
standards of criminal prosecution.

United States v. Young, 470 U.S. 1, 16 (1985)
(quoting Johnson v. United States, 318 U.S. 189,
202 (1943) (Frankfurter, J., concurring)). With

these principles in mind, I turn to the facts at hand.
In this case, a customs and border protection

officer testified that he admitted Russell, a native
and citizen of Jamaica, into the United States on
October 29, 2008, based on a temporary visitor
visa. At the point of secondary inspection, the
officer exercised his discretionary authority to
reduce Russell’s authorized period of stay from
the standard six months to three months, and,
therefore, Russell was only authorized to be in the
United States until January 3, 2009. The officer
explained that he wrote the expiration date of
Russell’s period of stay on Russell’s I-94 admis-
sion card, and that Russell was supposed to depart
the United States by that date. Additionally, the I-
94 admission card itself contained a warning that
Russell could not accept employment, was subject
to deportation, and was only allowed to stay in the
United States until the date written on the form.
Russell overstayed. This evidence establishes that
Russell knew that as of January 4, 2009, he was in
the United States illegally and unlawfully.1

While it is true that some intervening events
occurred after Russell overstayed his visa (and the
majority relies on these events in finding plain
error), these events could not serve as a basis for
Russell’s alleged belief that he was here legally.
Specifically, Vanessa Hood, a United States
citizen, filed an I-130 petition to reclassify Russell
as her spouse, which was approved on July 5,
2012. Russell then filed an I-485 application to
Register Permanent Residence or Adjust Status.
But on December 19, 2012, Hood requested to
withdraw the I-130 petition because she had
discovered that Russell was still married in Ja-
maica to another woman. Thus, the undisputed
record evidence establishes that Russell was
already married to another woman when he
married Hood and so Russell knew that he was not
legally married to Hood. Accordingly, it follows
that he knew that Hood’s I-130 petition seeking to
classify him as her spouse and his related I-485
application to adjust status were based on fraudu-
lent information and had no legal basis.2

In other words, there is no reasonable proba-
bility that a jury would have inferred that Russell
believed he was here legally based on the I-485
application because the evidence demonstrates
that Russell was fully aware that the application
was baseless and premised on an invalid marriage.
Accordingly, Russell cannot establish that the
error in excluding evidence of the I-485 applica-
tion affected his substantial rights, much less that
the error “seriously affect[ed] the fairness, integ-
rity, or public reputation of judicial proceedings.”
Olano, 507 U.S. at 736 (quoting Atkinson, 297
U.S. at 160). Consequently, I would deny Rus-
sell’s Rehaif-based challenge.3

))))))))))))))))))
1Notably, this evidence also undermines Russell’s

contention before the district court that he would “never
be here illegally.”

2The majority notes that nothing in the record
indicates that on the day of the August 24, 2013 traffic
stop, Russell knew that Hood had withdrawn her I-130
petition—the petition on which his I-485 application
was based. Therefore, the majority concludes that in
light of Rehaif, but for the exclusion of the I-485 appli-
cation, there is a reasonable probability that the outcome



Headnotes and indexes are copyrighted and may not be duplicated by photocopying, printing,
or other means without the express permission of the publishers. 1-800-351-0917

28 Fla. L. Weekly Fed. C1086 U.S. COURT OF APPEALS, ELEVENTH CIRCUIT

would have been different (i.e., the jury could have
found that Russell subjectively believed he was here
legally based on the pending I-485 application to adjust
status). But whether Russell knew at the time of the
traffic stop that Hood had withdrawn the I-130 petition
is immaterial given that Russell must have known that
his marriage to Hood was not valid because he was still
married to another woman at the time he married Hood.

3Russell also argued in this appeal that: (1) the
district court erred in excluding evidence of his pending
I-485 application because the application confers
“quasi-status” on an alien and places the alien beyond
the reach of § 922(g)(5); (2) the government failed to
present sufficient evidence that Russell possessed the
firearms in question; and (3) his sentence is substan-
tively unreasonable. Because the majority does not
address the merits of these issues, I decline to as well.
However, I note that I would affirm as to these remain-
ing issues.

*        *        *

Insurance—Commercial automobile liabil-
ity—Coverage—Insurer of truck that collided
with two vehicles, one immediately after the
other, when driver crossed the center line
sought declaration of its obligations under two
insurance policies issued to driver’s employer
and owner of the truck and policy issued to
company which listed the truck as covered
auto—District court did not err in concluding
that coverage existed under policy that specifi-
cally listed the truck but not the owner’s poli-
cies where dispositive question is whether an
enforceable lease granting exclusive use rights
existed, and there is no genuine issue of mate-
rial fact that such lease existed because defen-
dants failed to produce any evidence that
nonowner company had “exclusive use rights”
at time of the accident, an essential element of
defendants’ case on which they would bear the
burden of proof at trial—Defendants needed to
prove content of lease, that there was a con-
tractual relationship giving exclusive use rights
at the time of the accident, and the best evi-
dence of content of lease is writing itself—Even
if an exception to best evidence rule applied,
there was not enough evidence of writing’s
contents at summary judgment stage to con-
clude an enforceable lease granting exclusive
use rights existed—Reconsideration—District
court did not abuse discretion in denying
motion for reconsideration of its summary
judgment order where motion was based on
evidence purporting to establish that lease
granted insurer exclusive use rights, but evi-
dence was available and could have been pre-
sented at summary judgment stage—Number
of accidents—Under policies at issue and Geor-
gia law, the multi-auto collision in instant case
was a single accident—Under Georgia law,
cause theory applies to determine number of
accidents—Applying the cause theory, the
chain of events constituted a single accident
where driver did not regain control of truck as
he crossed the center line and collided with the
two vehicles and evidence indicates that truck
moved into the southbound lane and, as an
uninterrupted consequence of that move, hit

two vehicles
GRANGE MUTUAL CASUALTY COMPANY, Plaintiff-
Appellee, v. TERRI SLAUGHTER, et al., Defendants,
DAMITRA BAISDEN, FOUR SEASONS TRUCKING,
INC., FOUR SEASONS TRUCKING & GRADING, INC.,
Defendants-Appellants. 11th Circuit. Case No. 18-13555. May
1, 2020. Appeals from the U.S. District Court for the Northern
District of Georgia (No. 1:16-cv-03058-SCJ).

(Before ED CARNES, Chief Judge, TJOFLAT,
and BRANCH, Circuit Judges.)

(BRANCH, Circuit Judge.) Driving a truck
owned by Four Seasons Trucking (“FST”), Mark
Lucas crossed the center line and collided with
two vehicles—one right after the other. Grange
Mutual Casualty Company (“Grange”) insured
the truck. But the truck was not listed on FST’s
policy. It was listed instead on the policy of Four
Seasons Trucking & Grading (“T&G”), FST’s
sister company.

Grange sued Damitra Baisden (the driver of
one of the impacted vehicles), FST, and T&G
(collectively, “Defendants”).1 Grange sought
declaratory relief, asking the district court to
declare its obligations under three insurance
policies—two issued to FST and one issued to
T&G. The district court said coverage existed
under the T&G policy but not the FST policies. It
also said the chain of events constituted a single
accident. Baisden, FST, and T&G now appeal,
challenging the coverage ruling. FST and T&G
also challenge the number-of-accidents ruling.
FST owned the truck in question, but the truck
was listed on T&G’s insurance policy. The parties
agree that this case turns on whether there was a
change in the truck’s legal status, such that FST
could have “borrowed” its own truck back from
T&G. Defendants contend the necessary change
in legal status came in the form of a written lease.
But they failed to introduce at the summary judg-
ment stage evidence showing that the lease gave
exclusive use rights to T&G. In the particular
circumstances of this case, their failure to intro-
duce such evidence means the district court
rightly held that no reasonable factfinder could
have found in their favor. Although they intro-
duced new evidence purporting to establish that
the lease granted T&G exclusive use rights in
their motion for reconsideration, the district court
properly denied that motion, reasoning that the
evidence could have been produced earlier.
Finally, we agree with the district court that, under
the policies and under Georgia law, the events
here constituted a single accident. Accordingly,
we affirm.

I. BACKGROUND

A. Underlying Facts
On October 15, 2015, Lucas, an FST em-

ployee acting in the course of his employment,
was driving a dump truck owned by FST. The
work did not involve T&G. Lucas collided with
one vehicle, and he also collided with a vehicle
being driven by Baisden. The drivers of both
vehicles filed separate suits against FST and
Grange in Georgia state court—one in the State
Court of Fulton County and the other in the State
Court of DeKalb County. According to Baisden’s
complaint, Lucas crossed the center line, collided
with the car in front of her, and, immediately

afterward, collided with her car.
While the two lawsuits were pending in state

court, Grange brought a declaratory judgment
action in the United States District Court for the
Northern District of Georgia. Grange sought to
understand its obligations under the insurance
policies it issued to FST and T&G. As relevant
here, Grange issued commercial automobile
liability insurance policies to FST (the “FST
policy”) and T&G (the “T&G policy”). It also
issued to FST a commercial umbrella policy,
which applies only if the FST policy applies.

Although FST owned the truck Lucas was
driving, the truck was not listed as a “Covered
Auto[ ] You Own” on the FST policy. Instead, the
truck was listed on T&G’s policy. The question
for the district court, then, was what Grange owed
under any of these three policies.2

Certain evidence is particularly relevant to
answering that question. Natalie Atkinson, presi-
dent of FST and T&G, testified at her 2016 depo-
sition that T&G never purchased or owned any
trucks. She said FST owned the trucks and leased
them to T&G. She said it “ha[d] been a few years”
since FST had leased a truck to T&G. She further
stated that when they “initially moved some of the
trucks over, because they were owned by
[FST]. . . [they] drew up a lease agreement to lease
it to [T&G].” But she was “not sure where to find”
the written lease agreement. When asked if the
truck in question had been leased to T&G at the
time of the accident, she responded, “I believe
so.” Nevertheless, she testified that Lucas was
working only for FST, not for T&G, on the day of
the accident. In other words, FST had allegedly
borrowed its truck back from T&G, which had
purportedly leased the truck.

B. The District Court’s Orders
Because this appeal hinges on the parties’

arguments regarding the district court’s orders, we
recount those orders in detail. We first examine
the summary judgment order, and we then turn to
the order denying reconsideration.

1. Liability Under the T&G Policy
The district court first concluded that Grange

was liable under the T&G policy. Under that
policy, the truck, which was specifically listed
(incorrectly) as a “covered” auto T&G “own[s],”
thus qualified as “Any ‘Auto’.” To the district
court, it did not matter that the truck was errone-
ously listed as “owned” by T&G, as “[t]here is no
serious dispute that the truck qualifies as ‘any
“auto.” ’ ” Moreover, although Lucas was work-
ing for FST at the time of the accident, he had
been added to the T&G policy as an insured. The
policy required Grange to “pay all sums an ‘in-
sured’ legally must pay as damages because of
‘bodily injury’ or ‘property damage’ to which this
insurance applies, caused by an ‘accident’ and
resulting from the ownership, maintenance or use
of a covered ‘auto.’ ” Thus, Grange was liable
under the T&G policy.

Grange does not appeal the finding of its
liability under the T&G policy. But we discuss it
because Baisden points to what she contends is an
internally inconsistent remark in the district
court’s summary judgment order. In rejecting
Defendants’ argument that T&G “owned” the
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truck simply because it was listed as such in
T&G’s insurance policy, the district court stated,
“The evidence before the Court all indicates that
the truck was being leased by T&G, and thus was
not an ‘owned’ auto.” Baisden argues that this
statement contradicts the court’s next holding.

2. Liability Under the FST Policy
The district court next determined Grange was

not liable under the FST policy. That policy,
unlike the T&G policy, does not provide liability
coverage for “Any ‘Auto’ ”; instead, it covers
only “Specifically Described ‘Autos’,” “Hired
‘Autos’ Only,” and “Nonowned ‘Autos’ Only.” A
“Specifically Described ‘Auto[ ]’ ” is one listed in
the declarations, and the truck was not listed there.
Nor was the truck a “Nonowned ‘Auto[ ]’.” As
discussed, FST owned the truck. So the question
is whether the truck was a “Hired ‘Auto[ ]’ ”—an
auto FST “lease[d], hire[d], rent[ed] or
borrow[ed].” As applicable here, did FST borrow
the truck back from T&G?

The district court said it did not.3 It determined
that, absent a “contractual relationship giving
exclusive use rights to T&G,” FST would have
always been entitled to use of the truck—so it
could not have “borrowed” it back. With respect
to evidence indicating there was a lease, FST and
T&G pointed to affidavits of Natalie Atkinson
(president of FST and T&G) and Audley
Atkinson (FST’s supervisor of operations).
Natalie’s affidavit said that from “October 15,
2014 up through and including October 15,
2015,” the truck “was under lease” from FST to
T&G. Audley’s affidavit said that he selected the
truck as one of the vehicles to be leased from FST
to T&G and that the truck “was under lease” from
“October 15, 2014 up through and including
October 15, 2015.” Grange countered by pointing
to Natalie’s 2016 testimony that FST had not
leased a vehicle in “a few years.” Moreover, no
written lease agreement was produced during
discovery. The district court explained that
Natalie’s testimony was not fatal: a lease agree-
ment can last for many years. But, the district
court opined, such an agreement would have to be
in writing to comply with Georgia’s statute of
frauds. Even assuming such a writing existed, the
district court explained that the problem was that
the affidavits provided only a legal conclusion: an
enforceable lease existed. There was no evidence
of lease payments, testimony regarding the length
of the lease or its terms, or consideration T&G
provided for the right to use the truck. Said the
court: “A party cannot baldly assert that a contract
existed any more than they could flatly assert that
the opposing party was negligent or committed a
tort.”4

3. Number of Accidents
Finally, also at issue was the number of acci-

dents that occurred under the T&G policy. The
district court concluded the events constituted a
single accident.5 Its conclusion had two bases.
First, it pointed to State Auto Property and Casu-
alty Co. v. Matty, 690 S.E.2d 614 (Ga. 2010),
where the Georgia Supreme Court adopted the
“cause” theory to define the word “accident” in
insurance policies. See id. at 617-18. “Under this
theory, the number of accidents is determined by
the number of causes of the injuries, with the court

asking if [t]here was but one proximate, uninter-
rupted, and continuing cause which resulted in all
of the injuries and damage.” Id. at 617 (quotation
marks omitted).

In the context of vehicle accidents involving
multiple collisions that do not occur simulta-
neously (recognizing that it is almost impossi-
ble that such collisions can occur without any
difference in time and place), courts look to
whether, after the cause of the initial collision,
the driver regained control of the vehicle
before a subsequent collision, so that it can be
said there was a second intervening cause and
therefore a second accident.

Id. Defendants did not dispute that if State Auto
controlled there was one “accident.”

But Defendants did dispute whether State
Auto controlled. They said the policies themselves
provided a definition of “accident,” which they
indeed seem to do: “ ‘Accident’ includes continu-
ous or repeated exposure to the same conditions
resulting in ‘bodily injury’ or ‘property dam-
age.’ ” The district court believed the policy
definition comported comfortably with the rule
announced in State Auto. But it alternatively
rejected Defendants’ argument that multiple
collisions can never constitute the exact “same
conditions,” per the policy definition. As the
district court put it,

[I]t is clear that the collisions in this case
involved the “same conditions.”

On the same day, at the same time, on the
same road, the truck “was sideswiped by [one]
vehicle, and [then] . . . struck another vehicle.”
Notably, a single motor vehicle accident
report was prepared, treating both collisions
under the same accident number. The descrip-
tion of the accident by the reporting officer
and diagram demonstrating the events make
clear that a single accident occurred. Of partic-
ular import is the fact that the accident report
provided the same “condition information” for
both collisions. This kind of information, not
Defendants’ unique interpretation, is what is
ordinarily meant by “same conditions.” Both
collisions occurred under the same lighting
conditions, the same weather conditions, the
same road conditions, the same traffic condi-
tions, etc.

(citations omitted). Moreover, the limit of insur-
ance clause in the policies applies “[r]egardless of
the number of . . . vehicles involved in the ‘acci-
dent’.” The district court concluded that Defen-
dants’ argument that any time separate collisions
occur there are different “conditions” would read
that language out of the contract. It also rejected
Defendants’ suggestion that any time there is a
multi-auto collision, there are multiple accidents.

4. Motion for Reconsideration
Having obtained a favorable judgment only on

the T&G policy, Defendants moved for reconsid-
eration. In support, they supplied a new affidavit
from Natalie Atkinson. Atkinson now testified to
specific lease terms, such as T&G’s sole use in
exchange for listing the truck on its insurance
policy. She also stated that she had “spent numer-
ous hours” trying to find the writing but could not.
She thus “believe[d] that the original of the lease

was destroyed . . . when a tree fell on [a] storage
unit[ ] during a thunder storm a few years ago.”
The electronic copy was destroyed when FST’s
“servers crashed several years ago, prior to 2015.”
In accordance with this affidavit, Defendants
pointed to an exception to the best evidence rule
that allows oral testimony to prove the contents of
a writing when the writing has been lost.

The district court denied Defendants’ motion.
The court noted that Atkinson had originally
testified that she was “not sure where to find” the
written lease. But it also pointed to her earlier
failure, identified in its summary judgment order,
to testify regarding specific lease terms. Invoking
Michael Linet, Inc. v. Village of Wellington, 408
F.3d 757, 763 (11th Cir. 2005) [18 Fla. L. Weekly
Fed. C501a], the district court rejected Atkinson’s
belated testimony because a motion for reconsid-
eration “is not a vehicle for introducing ‘evidence
that could have been raised prior to the entry of
judgment.’ ”

* * *
To recap: (1) The district court granted Defen-

dants’ motions for summary judgment in part,
declaring Grange was liable under the T&G
policy; and (2) the district court granted Grange’s
motion for summary judgment in part, declaring
Grange was not liable under the FST (and accord-
ingly umbrella) policy and that there was a single
accident. It then rejected Defendants’ attempt to
amend the judgment. Only Defendants have
appealed.

II. THE FST POLICY
Baisden focuses her briefing on the issue of

policy coverage. Specifically, she argues that the
district court erred in its finding that Grange is not
liable under the FST policy.

“We review a summary judgment ruling de
novo, viewing the evidence and all factual infer-
ences therefrom in the light most favorable to the
party opposing the motion.” Essex Ins. Co. v.
Barrett Moving & Storage, Inc., 885 F.3d 1292,
1299 (11th Cir. 2018) [27 Fla. L. Weekly Fed.
C711a] (quoting Shaw v. Conn. Gen. Life Ins.
Co., 353 F.3d 1276, 1282 (11th Cir. 2003) [17
Fla. L. Weekly Fed. C131a]). We also review de
novo the interpretation of an insurance contract.
James River Ins. Co. v. Ground Down Eng’g, Inc.,
540 F.3d 1270, 1274 (11th Cir. 2008) [21 Fla. L.
Weekly Fed. C1012a]. Moreover, we “may affirm
[the district court’s] judgment on any ground that
finds support in the record.” Wetherbee v. S. Co.,
754 F.3d 901, 905 (11th Cir. 2014) [24 Fla. L.
Weekly Fed. C1429a] (quoting Lucas v. W.W.
Grainger, Inc., 257 F.3d 1249, 1256 (11th Cir.
2001) [14 Fla. L. Weekly Fed. C991a]).

As the Supreme Court has explained,
Rule 56[ ] mandates the entry of summary
judgment, after adequate time for discovery
and upon motion, against a party who fails to
make a showing sufficient to establish the
existence of an element essential to that
party’s case, and on which that party will bear
the burden of proof at trial. In such a situation,
there can be “no genuine issue as to any mate-
rial fact,” since a complete failure of proof
concerning an essential element of the
nonmoving party’s case necessarily renders all
other facts immaterial.
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Celotex Corp. v. Catrett, 477 U.S. 317, 322-23
(1986).

Here, there is no genuine issue of material fact
because Defendants did not establish an essential
element of their case on which the district court
concluded they would bear the burden of proof at
trial: that a lease existed giving T&G “exclusive
use rights” at the time of the accident. The facts
indicate that FST was using the truck at the time
of the accident. Because FST owned the truck, the
parties accepted the premise that there had to be
some change in the truck’s legal status, presum-
ably via a lease providing T&G exclusive use
rights, for FST to “borrow” back the truck from
T&G.6 Defendants’ failure to produce any evi-
dence that T&G had exclusive use rights means
that there was no genuine issue of material fact
and that Grange was entitled to judgment as a
matter of law. See id. at 323 (The “standard [for
granting summary judgment] mirrors the standard
for a directed verdict . . . .” (quoting Anderson v.
Liberty Lobby, Inc., 477 U.S. 242, 250 (1986)).

But there are some problems with the district
court’s order. Baisden correctly points out that the
order appears to be internally inconsistent. In its
finding on the T&G policy, the district court
remarked, “The evidence before the Court all
indicates the truck was being leased by T&G, and
thus was not an ‘owned’ auto.” It further stated
that it was “undisputed that T&G leased the
truck.” Later, of course, the district court found
there was not enough evidence that the lease
agreement would establish T&G’s exclusive use
rights. The court stated, “the evidence in the
record indicates that no legal lease agreement
between FST and T&G existed in 2015.” (Empha-
sis added.) At that point in its analysis, the court
was considering whether there was a genuine
issue of material fact not just about whether a
lease existed but also about whether a “legal lease
agreement” granting exclusive use rights existed.

Any discrepancy, however, is inconsequential.
First, a big-picture point: The T&G policy hold-
ing is not at issue in this appeal. And we are
reviewing de novo whether there was a genuine
issue of material fact regarding the FST policy. As
for the substance of the district court’s order: The
T&G policy holding was based entirely on the
fact that the truck in question was “Any ‘Auto’.”
The district court expressly noted that it did not
matter whether the truck “was owned, rented,
borrowed, leased, etc.” Baisden tacitly acknowl-
edges this point: “The district court found that by
the policy’s designating ‘any auto,’ it covered this
Mack dump truck. Baisden does not challenge
this conclusion on appeal.” In the T&G policy
analysis, then, the district court’s remarks about
the lease were dicta, nonessential to the holding
that the truck was “Any ‘Auto’ ” under that pol-
icy. In contrast, in the FST policy analysis, any
contrary remarks about the missing lease were
central to the holding.

Baisden also makes much of the district
court’s invoking Georgia’s statute of frauds.7

Baisden contends the statute of frauds is a “per-
sonal defense,” so any argument based on the
statute “would not inure to Grange, who was
neither promisor nor promisee to the lease con-

tract.” Moreover, there are exceptions to the
statute, including part performance. O.C.G.A. §
13-5-31.

We need not address the statute of frauds. The
district court did not need to address it either. The
court took Natalie Atkinson “at her word” that she
could not find the written agreement that she
testified existed.8 As Baisden acknowledges, “The
fact of a writing—even a missing writ-
ing—satisfies any statute of frauds concerns.”

The real problem for Defendants is not the
statute of frauds but the best evidence rule. The
best evidence rule provides, “An original writing
. . . is required in order to prove its content unless
these rules or a federal statute provides other-
wise.” Fed. R. Evid. 1002. Under the specific
circumstances of this case, Defendants needed to
prove the content of the lease: they needed to
show that there was “a contractual relationship
giving exclusive use rights to T&G” at the time of
the accident. At the summary judgment stage—
the relevant focus here—Defendants did not
introduce evidence that any exception to the best
evidence rule applies. For instance, Rule 1004 of
the Federal Rules of Evidence provides, “An
original is not required and other evidence of the
content of a writing . . . is admissible if: (a) all the
originals are lost or destroyed, and not by the
proponent acting in bad faith; [or] (b) an original
cannot be obtained by any available judicial
process.” True, Natalie Atkinson testified that she
was “not sure where to find” the lease agreement.
But that testimony does not come close to saying
“all the originals [were] lost or destroyed.”
Atkinson’s later testimony that she could not find
the original—and had concluded the physical and
electronic versions may have been destroyed—
came as part of the motion to reconsider. In that
motion, Defendants cited to Rule 1004 and argued
that Atkinson’s new affidavit excused them from
the requirements of best evidence rule. But as
discussed below, the motion to reconsider was not
the place to bring up this testimony, which could
have been addressed at summary judgment. In
addition to the absence of the written lease, there
was no evidence of lease payments, testimony
regarding the length of the lease or its terms, or
consideration T&G provided for the right to use
the truck.

Baisden believes the district court overstated
the lack of evidence. The truck was on T&G’s
policy, and T&G “paid a total premium of $4,965
to Grange to insure just that dump truck—almost
10% of the total auto premium under that policy.”
Baisden argues that T&G’s making premium
payments “was consistent with a commercial
lease.” It is a facially compelling point: why
would T&G be paying premiums on a truck it was
merely borrowing without any exclusive use
rights?

So, the argument seems to go, a reasonable
juror might conclude there was a lease agreement.
But the premise is false, as whether an enforceable
contract exists is a legal, not a factual, determina-
tion. See generally Lee v. Green Land Co., Inc.,
538 S.E.2d 189 (Ga. Ct. App. 2000). Facts are
certainly crucial to making the legal determina-
tion—and those facts are missing here. For exam-

ple, we still do not know what consideration T&G
gave FST for use of its truck. We know T&G paid
insurance premiums. But it is not obvious how
T&G insuring the truck benefits FST, especially
since T&G would presumably be insuring the
truck for its own use.9 We might imagine an
agreement where, as consideration, FST is able to
borrow the truck at any time while T&G pays the
insurance premiums. But we should not have to—
and at this stage cannot—imagine anything. Cf.
Matsushita Elec. Indus. Co., Ltd. v. Zenith Radio
Corp., 475 U.S. 574, 586 (1986) (“When the
moving party has carried its burden under Rule
56[ ], its opponent must do more than simply
show that there is some metaphysical doubt as to
the material facts.” (footnote omitted)).

In sum, the dispositive question in the particu-
lar circumstances of this case is whether an en-
forceable lease granting exclusive use rights
existed. At the summary judgment stage, there
was not a genuine issue of material fact that such
a lease existed. Natalie Atkinson testified that the
lease had been reduced to writing but not that all
originals had been lost or destroyed. The best
evidence of the content of the lease is the writing
itself. And even if an exception to the best evi-
dence rule applied, there was not enough evidence
of the writing’s contents at the summary judgment
stage to conclude an enforceable lease granting
exclusive use rights existed.

III. THE MOTION FOR
RECONSIDERATION

As discussed, following the district court’s
summary judgment order, Defendants attempted
to supplement Natalie Atkinson’s earlier testi-
mony with a new affidavit regarding specific
terms of the written lease—and the fact that all
physical and electronic copies were now unavail-
able. The district court declined to reconsider its
order on this basis.

“We review the denial of a motion for recon-
sideration for abuse of discretion.” Equity Inv.
Partners, LP v. Lenz, 594 F.3d 1338, 1342 (11th
Cir. 2010) [22 Fla. L. Weekly Fed. C509a].

The district court did not abuse its discretion in
denying Defendants’ motion for reconsideration.
As it correctly explained, a party “cannot use a
Rule 59(e) motion to relitigate old matters, raise
argument or present evidence that could have
been raised prior to the entry of judgment.” Mi-
chael Linet, Inc., 408 F.3d at 763. Defendants
attempted to introduce evidence, including new
testimony from Atkinson, that was available at the
summary judgment stage. The district court
properly rejected Defendants’ attempt.10

Baisden contends that at the summary judg-
ment stage there was sufficient evidence to create
a genuine issue of material fact about the exis-
tence of a legally enforceable lease granting
exclusive use rights. She again points to Natalie
Atkinson’s testimony: when asked whether the
truck was leased at the time of the accident,
Atkinson responded, “Yeah. It was on the Truck-
ing & Grading policy.” One can hardly fault the
district court for not understanding the supposed
subtext—that T&G paid to insure the truck in
exchange for use of the truck.11 After all, as dis-
cussed, it is not clear how this supposed arrange-
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ment benefits FST. If FST did not plan on using
the truck, it could have chosen not to insure or
operate it. What benefit did FST get for leasing
the truck? We still do not know. Cf. O.C.G.A. §
13-3-42(a)-(b) (“To constitute consideration, a
performance or a return promise must be bar-
gained for by the parties to a contract. A perfor-
mance or return promise is bargained for if it is
sought by the promisor in exchange for his prom-
ise and is given by the promisee in exchange for
that promise.”).

The affidavit was also the first time Atkinson
stated the written lease agreement was possibly
lost or destroyed. Had she so stated earlier, we
might be facing a different case. But we take the
case as it comes to us. The district court did not
abuse its discretion in rejecting arguments based
on evidence that could have been presented in the
motion for summary judgment.

IV. THE NUMBER OF ACCIDENTS
FST and T&G focus their briefing on convinc-

ing us that the district court erred in determining,
in its summary judgment order, that there was a
single accident.

We review the grant of summary judgment,
and the interpretation of an insurance contract, de
novo. See James River Ins. Co., 540 F.3d at 1274.

In Georgia, courts apply, by default, the cause
theory to determine the number of accidents. See
State Auto, 690 S.E.2d at 619 (establishing cause
theory as the rule that applies “in the absence of a
specific, contrary definition of ‘accident’ ”). As
the Georgia Supreme Court described the theory:

In the context of vehicle accidents involv-
ing multiple collisions that do not occur simul-
taneously (recognizing that it is almost impos-
sible that such collisions can occur without
any difference in time and place), courts look
to whether, after the cause of the initial colli-
sion, the driver regained control of the vehicle
before a subsequent collision, so that it can be
said there was a second intervening cause and
therefore a second accident.

. . .
For the foregoing reasons, we adopt the

cause theory for use in liability insurance cases
in Georgia. We further hold that it applies to
the insurance contract at issue in this case,
being consistent with that contract read as a
whole and in the absence of a specific, con-
trary definition of “accident.”

Id. at 617, 619. Grange argues that the “district
court properly concluded that the definition of
‘accident’ in the Grange policies conformed to the
‘cause’ theory as described in the State Auto
decision.”

FST and T&G counter that State Auto does not
apply because the case merely sets a default rule.
The default rule, they say, does not apply if the
policy defines “accident.” But FST and T&G
misread State Auto. State Auto says the cause
theory applies to a “contract read as a whole and
in the absence of a specific, contrary definition of
‘accident.’ ” Id. at 619 (emphasis added). Here,
despite FST and T&G’s conclusory argument, the
cause theory is consistent with the contract read as
a whole. The contract contains neither a “specific”

nor a “contrary” definition of accident. Indeed, the
policies define accident as follows: “ ‘Accident’
includes continuous or repeated exposure to the
same conditions resulting in ‘bodily injury’ or
‘property damage’ ” (emphasis added). The term
is not fully defined—it says what an accident
includes, not what an accident is. Leaving the
term open is not uncommon in Georgia. In fact,
standard Georgia commercial general liability
policies speak in terms of “occurrences,” which
they in turn define as “accidents”: “ ‘Occurrence’
means an accident, including continuous or
repeated exposure to substantially the same
general harmful conditions.” See “Occur-
rence”—“Accident”, Ga. Prop. & Liab. Ins. Law
§ 4:16 (2018).

Because standard Georgia policies do not
define “accident” (except to say, as here, what it
includes), Georgia courts have needed to fill in the
gaps. We return, then, to State Auto. That case
involved an insured vehicle striking a bicyclist
and then striking a second bicyclist. 690 S.E.2d at
616. The court determined the relevant inquiry
was whether the driver regained control of the
insured automobile, not whether some other
conditions affected the bicyclists.12 See id. at 617.
If the driver did not regain control, there was “one
proximate, uninterrupted, and continuing cause
which resulted in all of the injuries and damage.”
See id.

Here, no evidence suggests, and FST and
T&G do not argue, that Lucas regained control of
the truck as he crossed the center line and collided
with the two vehicles. The police report diagram
of the accident shows that the truck did not correct
its path before striking the second vehicle. The
report notes that the truck “swerved into the
southbound lanes and side-swiped Vehicle 2,
causing Vehicle 2 to spin off the roadway.” The
truck “then struck Vehicle 3 head-on in the south-
bound lane pushing both vehicles off the roadway
into a ditch . . . .” Even viewed in the light most
favorable to Defendants, the evidence indicates
that the truck moved into the southbound lane
and, as an uninterrupted consequence of that
move, hit both vehicles.

FST and T&G suggest that any time the in-
sured vehicle separately collides with two other
vehicles, even if only a single second has passed,
there have been two accidents. FST and T&G said
as much at oral argument before this Court. This
approach is misguided. The policies contain a
limit of insurance clause, which applies
“[r]egardless of the number of . . . vehicles in-
volved in the ‘accident’.” The policies thus
plainly contemplate that multiple vehicles can be
involved in a single accident. FST and T&G’s
reading would eliminate this language from the
contract, contrary to Georgia law. See O.C.G.A. §
13-2-2(4) (“The construction which will uphold
a contract in whole and in every part is to be
preferred, and the whole contract should be
looked to in arriving at the construction of any
part.”); see also State Auto, 690 S.E.2d at 617
(“Under the claimant’s construction, the policy’s
$100,000 limitation of liability ‘regardless of the
number of . . . vehicles involved’ would be mean-
ingless in almost any collision involving multiple

vehicles, as State Auto would have to pay
$100,000 for each impact. That is plainly not the
intent of the contract.”).13

Finally, the district court focused on several
conditions to which the truck was exposed. In
particular, it pointed out that “[b]oth collisions
occurred under the same lighting conditions, the
same weather conditions, the same road condi-
tions, the same traffic conditions, etc.” FST and
T&G argue that these conditions are not, or at
least there is not enough evidence that they were,
what “result[ed] in ‘bodily injury’.” They read the
policy this way: “ ‘Accident’ includes continuous
or repeated exposure to the same conditions
resulting in ‘bodily injury’ or ‘property damage’ ”
(emphasis added). Thus, they suggest, the “condi-
tions” must be what causes bodily injury. We
wonder how the conditions of this particular
accident could ever be what causes bodily injury.
But we need not resolve the dispute. We have
already concluded that the definition of accident
is not comprehensive. State Auto fills in the poli-
cies’ interstices and dictates our conclusion: under
these policies and under Georgia law, the multi-
auto collision at issue in this case was a single
accident.

V. CONCLUSION
The judgment of the district court is AF-

FIRMED.
))))))))))))))))))

1Grange also sued the driver of the other impacted
vehicle. That driver is not a party to this appeal.

2Georgia law applies to all the policies.
3But the court did reject Grange’s argument that

FST could not possibly have borrowed back its own
truck.

4Because it concluded Grange was not liable under
the FST policy, the district court noted that there could
be no liability under the umbrella policy.

5The number of accidents matters because the T&G
insurance policy limits the amount that Grange will pay
“Per Accident.”

6We note that neither party has argued that it was
unnecessary for T&G to have exclusive use rights to the
truck in order for FST to borrow back a truck that it
already owned. Thus, any argument by Defendants on
that point is waived. See Sapuppo v. Allstate Floridian
Ins. Co., 739 F.3d 1248, 1254 (11th Cir. 2011) [24 Fla.
L. Weekly Fed. C916a].

7The statute provides that to make certain “obliga-
tions binding on the promisor, the promise must be in
writing and signed by the party to be charged therewith
or some person lawfully authorized by him or her.”
O.C.G.A. § 13-5-30(a).

8Grange brings up, apparently for the first time on
appeal, various federal regulations. Those regulations
independently require a written agreement. Baisden
disputes whether the regulations apply. But the dispute
does not matter: we accept, as the district court did, that
a writing existed. Natalie Atkinson testified to that fact,
and at the summary judgment stage we accept that
testimony as true. Accepting that a written lease existed,
however, is not the same as accepting that the lease
granted exclusive use rights, which is required under the
particular circumstances of this case.

9Atkinson further testified that T&G had not done
work for more than two years. Because we do not know
when this lease began or its terms, we do not know
whether T&G originally leased the truck to do work
with it.

10In a footnote, the district court improperly cited A.
Atlanta AutoSave, Inc. v. Generali-U.S. Branch, 498
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S.E.2d 278 (Ga. Ct. App. 1998), for the proposition that
“Georgia law . . . requires lessees to furnish their own
insurance.” That case deals with rental cars, not com-
mercial leases. So the district court was wrong to sug-
gest that T&G promised to do something it was already
legally obligated to do. But once again, the suggestion
was dictum. The district court went on to say expressly
that it would “not reach the question of whether the new
evidence demonstrates T&G provided adequate consid-
eration.”

11Baisden argues that the consideration argument
was “specifically pointed out in summary judgment
briefing.” She points us to T&G’s and FST’s reply brief
in support of their motion for summary judgment, where
Natalie Atkinson’s testimony about the truck being on
T&G’s policy is cited for the proposition that it was
“unequivocal that on October 12, 2015, the subject
truck being operated by defendant Mark Lucas was
under lease.” But neither the summary judgment reply
brief nor Natalie Atkinson’s testimony mentions consid-
eration.

Oddly, Baisden later complains that “up to the point
the district court entered its order, the consideration
supporting a lease was never an issue.” The existence of
a lease granting exclusive use rights was certainly an
issue, and consideration is an element of any lease.
Moreover, Baisden cannot have it both ways—i.e., she
cannot seriously assert that the issue was “specifically
pointed out” in the briefing but also that it had never
been discussed.

Finally, Baisden somewhat overstates Atkinson’s
testimony. Right after giving the answer at issue,
Atkinson was asked directly: “Is it your understanding
that as of that time that it had been leased by Four
Seasons Trucking & Grading from Four Seasons
Trucking, Incorporated?” She responded, “I believe so.”

12FST and T&G argue that the two vehicles were not
exposed to the “same conditions.” They say that be-
cause one collision occurred after the other, both vehi-
cles were exposed to different conditions. But that
argument is backwards. The truck is what is insured, not
the other vehicles.

13FST and T&G contend that the policies do not
require any collisions for liability to attach. In support,
they point to the limit of insurance clause, which dis-
cusses pollution-related costs: “Regardless of the
number of covered ‘autos’, ‘insureds’, premiums paid,
claims made or vehicles involved in the ‘accident’, the
most we will pay for the total of all damages and ‘cov-
ered pollution cost or expense’ combined, resulting
from any one ‘accident’ is the Limit of Insurance of
Liability Coverage shown in the Declarations.” Accord-
ing to FST and T&G, because the policy will pay for
certain covered pollution costs, “the Limit of Insurance
clause contemplates a claim involving numerous
vehicles but not a single collision.” The confusing
conclusion seems to be that their reading will not
eliminate the “[r]egardless of the number of . . . vehicles
involved in the ‘accident’ ” language because of the
possibility of a pollution-based “accident.” It is true that
the clause would apply if there was a collision-less
“accident”—e.g., a contaminant spill from a truck. But
FST and T&G’s reading would mean the limit of
insurance clause applies only if there is a pollution-
based claim. That reading flies in the face of the fact that
Grange must “pay for the total of all damages and
‘covered pollution cost[s] or expense[s]’ ” (emphases
added).

*        *        *

Elections—Ballot order—Primacy effect
vote—Democratic voters and organizations
brought action for declaratory and injunctive
relief against Florida Secretary of State, chal-
lenging the constitutionality of Florida’s ballot

order statute, which allegedly favored Repub-
lican candidates through a primacy effect
based on being listed first on ballot in general
elections, and Republican supporters inter-
vened as defendants—Standing—Injury in
fact—Evidence did not support partisan
vote-dilution theory for injury-in-fact element
for Article III standing—A person’s right to
vote is individual and personal in nature, so
voters who allege facts showing disadvantage
to themselves as individuals have Article III
standing to sue—Absent evidence that two of
voters were disadvantaged as individuals, and
thus had suffered an injury in the past or might
suffer an injury in the future, those voters did
not fail to prove injury in fact for purposes of
Article III standing, even if, as the district
court believed, an impact on the right to vote
was common to all election laws—Allegations
of Democratic voters that ballot order statute,
which allegedly favored Republican Party
candidates, could cause a Democratic Party
candidate to lose an election, did not involve an
injury to an interest of the voter that was
protected by law—A candidate’s electoral loss
would not, by itself, injure those who voted for
the candidate—Voters have no judicially
enforceable interest in the outcome of an elec-
tion, and instead, they have an interest in their
ability to vote and in their vote being given the
same weight as any other—Assuming that the
kind of partisan vote dilution alleged by voters
could satisfy the injury-in-fact element, plain-
tiff voter, by relying only on statewide average
measure of primacy effect, failed to show that
she was disadvantaged as an individual
through partisan vote dilution—Associational
standing—Absent evidence that plaintiff
organizations had members, the organizations
lacked associational standing—Democratic
National Committee, by alleging only that it
had members, without identifying at least one
member who would be injured by the chal-
lenged statute, did not establish its association-
al standing—Democratic organizations, by
alleging only that the challenged Florida law
would require them to divert more resources to
Florida elections, without explaining what
activities those resources would be diverted
from, failed to satisfy the injury-in-fact ele-
ment—Evidence did not establish organiza-
tions’ standing based on diversion of re-
sources—Allegations of Democratic organiza-
tions that  ballot order statute harmed their
mission of electing Democrats, involved a
setback to abstract social interests, which was
not a concrete injury-in-fact that would sup-
port Article III standing—Any injury from
ballot order statute was not fairly traceable to
Secretary nor redressable by declaratory or
injunctive relief against Secretary, because
nonparty county supervisors of elections,
rather than Secretary, had responsibility for
placing candidates on the ballot in the order
that the law prescribed, and supervisors were

independent officials who were not subject to
Secretary’s control—Further, it was unlikely,
as a practical matter, that a judicial order
would persuade nonparty supervisors to ig-
nore state law and follow a federal court’s
decree that did not bind them
NANCY CAROLA JACOBSON, TERENCE FLEMING, et
al., Plaintiffs-Appellees, v. FLORIDA SECRETARY OF
STATE, NATIONAL REPUBLICAN SENATORIAL
COMMITTEE, et al., Defendants-Appellants. 11th Circuit.
Case No. 19-14552. April 29, 2020. Appeal from the U.S.
District Court for the Northern District of Florida (No. 4:18-cv-
00262-MW-CAS).

(Before WILLIAM PRYOR, JILL PRYOR, and
LUCK, Circuit Judges.)

(WILLIAM PRYOR, Circuit Judge.) This appeal
requires us to decide whether several voters and
organizations have standing to challenge a law
that governs the order in which candidates appear
on the ballot in Florida’s general elections. The
law provides that candidates of the party that won
the last gubernatorial election shall appear first for
each office on the ballot and that candidates of the
second-place party shall appear second. Several
Democratic voters and organizations sued the
Florida Secretary of State to enjoin enforcement
of the law. They alleged that the law violates their
rights under the First and Fourteenth Amend-
ments because candidates who appear first on the
ballot—in recent years, Republicans—enjoy a
“windfall vote” from a small number of voters
who select the first candidate on a ballot solely
because of that candidate’s position of primacy.
After a bench trial, the district court permanently
enjoined the Secretary—and the 67 county Super-
visors of Elections, none of whom were made
parties to this lawsuit—from preparing ballots in
accordance with the law.

We hold that the voters and organizations lack
standing to sue the Secretary. None of them
proved an injury in fact. And any injury they
might suffer is neither fairly traceable to the
Secretary nor redressable by a judgment against
her because she does not enforce the challenged
law. Instead, the Supervisors—county officials
independent of the Secretary—are responsible for
placing candidates on the ballot in the order the
law prescribes. The district court lacked authority
to enjoin those officials in this suit, so it was
powerless to provide redress. Because the voters
and organizations lack standing, we vacate and
remand with instructions to dismiss for lack of
justiciability.

I. BACKGROUND
As part of a comprehensive revision to the

election code, the Florida Legislature enacted a
statute in 1951 that governs the order in which
candidates appear on the ballot in general elec-
tions. 1951 Fla. Laws 871 (originally codified at
Fla. Stat. § 101.151(4) (1951)). The statute re-
quires the candidate of the party that won the last
gubernatorial election to appear first beneath each
office listed on the ballot, with the candidate of
the second-place party appearing second. Fla.
Stat. § 101.151(3)(a). In the nearly 70 years since
its enactment, the statute has placed Democrats
first on the ballot in 20 general elections and
Republicans first in 14, including the 10 most
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recent general elections.
In 2018, three voters and six organizations that

support the Democratic Party filed a complaint
against the Florida Secretary of State to enjoin
enforcement of the statute. They alleged that,
because of “position bias,” the statute confers “an
unfair electoral advantage” on Republicans, who
have held the Governorship for the past 20 years
and whose candidates have appeared first on the
ballot during that time. Position bias, or the
“primacy effect,” refers to the phenomenon that a
small number of voters select the candidate who is
listed first for an office on the ballot solely be-
cause of the candidate’s position. In close elec-
tions, the complaint alleged, the primacy effect
can give Republican candidates the “bump”
needed to secure victory. By awarding the bene-
fits of the primacy effect entirely to Republican
candidates in recent years, the voters and organi-
zations argued that the statute violates their rights
under the First and Fourteenth Amendments as
interpreted in Anderson v. Celebrezze, 460 U.S.
780 (1983), and Burdick v. Takushi, 504 U.S. 428
(1992).

Shortly after the voters and organizations filed
their complaint, the National Republican Senato-
rial Committee and Republican Governors Asso-
ciation moved to intervene as defendants. See
Fed. R. Civ. P. 24(b). The district court granted
the motion. The Republican intervenors joined the
Secretary in defending the challenged law as
constitutional and opposing the relief the voters
and organizations sought.

At a bench trial, the voters and organizations
presented the testimony of three expert witnesses.
Jon Krosnick, a professor at Stanford University,
reviewed the academic literature and testified that
the existence of the primacy effect is well-estab-
lished by academic studies of elections. Based on
his regression analyses of past Florida elections,
Krosnick testified that candidates listed first on
Florida ballots have historically gained an average
advantage of about five percentage points. Jona-
than Rodden, also a professor at Stanford Univer-
sity, testified about the primacy effect in down-
ballot races. Rodden testified that the primacy
effect is more pronounced in down-ballot races,
where voters often have less information about
the candidates, than in top-of-ticket races. And
Paul Herrnson, a professor at the University of
Connecticut, testified about how ballot order
contributes to “proximity error.” Herrnson testi-
fied that when voters make proximity errors—that
is, accidentally select the candidate listed before
or after the one they mean to select—the second-
listed candidate is especially disadvantaged in
races with more than two candidates. The reason
for this disadvantage, Herrnson explained, is that
voters who intend to select the first or last candi-
date in a list can err in only one direction, but
voters who intend to select the second candidate
can err in either direction.

The Secretary and the Republican intervenors
presented the testimony of an expert witness,
several election officials, and a corporate repre-
sentative for one of Florida’s election machine
vendors. Michael Barber, a professor at Brigham
Young University, critiqued Krosnick’s methods

and testified that Krosnick’s estimate of an aver-
age five-percent primacy effect was not valid.
Maria Matthews, Director of the Florida Division
of Elections, and several county Supervisors of
Elections testified about the state interests the
challenged law serves. They explained that the
statute helps prevent voter confusion, allows
voters to more quickly find their preferred candi-
date or party for a particular office, promotes
uniformity in administering elections across
Florida’s 67 counties and over 6,000 precincts,
and helps limit errors in ballot layout. Matthews
and the Supervisors also testified about the logisti-
cal difficulties of implementing the voters’ and
organizations’ requested relief, such as rotating
the names of Democratic and Republican candi-
dates between counties or between voting pre-
cincts within a county. And a corporate represen-
tative for an election machine vendor testified that
he did not know whether the election machines
could rotate Democratic and Republican candi-
dates between the top two ballot positions and that
it could take up to a year for the company to take
the steps necessary for rotating candidate names.

After trial, the district court entered a final
order. It rejected the Secretary’s and intervenors’
arguments that the lawsuit presented a
nonjusticiable political question and that the
voters and organizations lacked standing. And on
the merits, it ruled that Florida’s method of order-
ing candidates on the ballot is unconstitutional.

The district court ruled that both the voters and
the organizations proved Article III standing. It
reasoned that an “impact on the right to vote” is
“common to all election laws,” so the voters
necessarily had an injury in fact. It also concluded
that the organizations were injured because they
spent resources to combat the primacy effect and
because some unidentified voters who were
members of the organizations would be harmed
by the primacy effect. The district court did not
squarely address whether any injury from ballot
order is traceable to the Secretary, but it reasoned
that the Secretary is responsible for ballot order
because she is Florida’s “chief election officer.”
And although Florida law tasks the nonparty
Supervisors with placing candidates on the ballot
in the correct order, Fla. Stat. § 99.121, the district
court ruled that relief against the Secretary could
redress the voters’ and organizations’ injuries.

On the merits, the district court ruled that the
law is unconstitutional under the approach estab-
lished in Anderson, which requires courts to
weigh the burdens imposed by an election regula-
tion against the state interests justifying the mea-
sure. See 460 U.S. at 789. The district court found
that “candidates of the major parties in Florida
receive an average primacy effect vote of approxi-
mately five percent when listed first in their office
block on the ballot.” And based on “Florida’s
history of election results in which the margin of
victory or defeat is less than three to five percent-
age points,” the district court found that the ballot
statute “has impacted Plaintiffs’ First and Four-
teenth Amendment rights by systematically
allocating that small but statistically significant
advantage to Republican candidates” in recent
years. It concluded the statute was “politically

discriminatory” because it awarded the benefits of
the primacy effect to a single political party in any
given election. And it found that the state’s as-
serted justifications for the statute—upholding the
legislature’s policy choice, preventing voter
confusion, promoting uniformity, and promoting
voter confidence in the election administration
process—were “weak,” “not particularly persua-
sive,” and “not particularly strong on the specific
facts of this case.”

The district court awarded declaratory and
injunctive relief. It declared that Florida’s ballot-
order scheme violated the First and Fourteenth
Amendments. And it permanently enjoined the
Secretary and the 67 Supervisors of Elections
from implementing the ballot-order statute. Based
on the Secretary’s “responsibility for general
supervision and administration of the election
laws,” the district court ordered the Secretary to
neither “enforce, nor permit enforcement of,” the
statute. The district court also ordered the Secre-
tary to “take all practicable measures within the
scope of [her] official authority to ensure compli-
ance with the terms of [its] Order.” And it en-
joined any “supervisor of elections of any Florida
county”—none of whom were named as defen-
dants or served with process as parties to this
lawsuit—from issuing “any ballot which is orga-
nized pursuant to” the statute. The district court
also ordered the Secretary to “provide written
guidance to the supervisors of elections of
Florida’s counties informing them that this Court
has declared the [statute] unconstitutional” and to
“include a true and correct copy of this Court’s
order in her written guidance.”

The district court did not require Florida to
adopt a specific alternative method of ordering
candidates on ballots; it instead explained that two
kinds of alternative schemes would be constitu-
tional and allowed Florida to choose an alterna-
tive scheme. The first group of permissible
schemes it identified were “rotational schemes,”
which “rotate candidates’ names within their
office blocks on a county-by-county or precinct-
by-precinct basis.” The district court explained
that these schemes “equaliz[e] the burden on
voting rights” by “distributing the candidate name
order effects more evenly across all candidates.”
The second group of permissible schemes the
district court identified are those that “cleans[e]
the partisan taint from the process,” such as order-
ing candidates alphabetically by last name, by the
order in which they submit their qualifying paper-
work, or by lottery.

II. STANDARD OF REVIEW
We review questions of subject-matter juris-

diction de novo. United States v. Pavlenko, 921
F.3d 1286, 1289 (11th Cir. 2019) [27 Fla. L.
Weekly Fed. C1897a].

III. DISCUSSION
Federal courts have an independent obligation

to ensure that subject-matter jurisdiction exists
before reaching the merits of a dispute. “For a
court to pronounce upon . . . the constitutionality
of a state or federal law when it has no jurisdiction
to do so is, by very definition, for a court to act
ultra vires.” Steel Co. v. Citizens for a Better
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Env’t, 523 U.S. 83, 101-02 (1998). If at any point
a federal court discovers a lack of jurisdiction, it
must dismiss the action. See MSP Recovery, LLC
v. Allstate Ins. Co., 835 F.3d 1351, 1357 (11th
Cir. 2016) [26 Fla. L. Weekly Fed. C738a].

Unfortunately, the district court took its obli-
gation to ensure its jurisdiction far too lightly. It
dismissed weighty challenges to the voters’ and
organizations’ standing under Article III as a
“hodgepodge” of “[p]reliminary [m]iscellanea”
and proceeded to declare Florida’s ballot statute
unconstitutional and enter an injunction against
both the Secretary and the nonparty Supervisors.
In doing so, the district court acted ultra vires by
ordering relief that the voters and organizations
had no standing to seek.

Article III of the Constitution limits the
subject-matter jurisdiction of federal courts to
“Cases” and “Controversies.” U.S. Const. art. III,
§ 2. “To have a case or controversy, a litigant must
establish that he has standing,” which requires
proof of three elements. United States v. Amodeo,
916 F.3d 967, 971 (11th Cir. 2019) [27 Fla. L.
Weekly Fed. C1721a]. The litigant must prove (1)
an injury in fact that (2) is fairly traceable to the
challenged action of the defendant and (3) is
likely to be redressed by a favorable decision.
Lujan v. Defs. of Wildlife, 504 U.S. 555, 560-61
(1992).

Because the elements of standing “are not
mere pleading requirements but rather an indis-
pensable part of the plaintiff’s case, each element
must be supported . . . with the manner and degree
of evidence required at the successive stages of
the litigation.” Id. at 561. If an action proceeds to
trial, the facts necessary to establish standing
“must be supported adequately by the evidence
adduced at trial.” Id. (internal quotation marks
omitted). And when plaintiffs seek prospective
relief to prevent future injuries, they must prove
that their threatened injuries are “certainly im-
pending.” Clapper v. Amnesty Int’l USA, 568 U.S.
398, 401 (2013) [24 Fla. L. Weekly Fed. S49a]
(internal quotation marks omitted).

We divide our discussion of why the voters
and organizations lack Article III standing in two
parts. First, we explain that neither the voters nor
the organizations proved an injury in fact. Second,
we explain that even if they had proved an injury,
that injury would be neither traceable to the
Secretary nor redressable by relief against her.

A. Neither the Voters nor the
Organizations Proved an Injury in Fact.
We divide our discussion of injury in two

parts. We first explain that the individual voters
failed to prove an injury. We then explain that the
organizations likewise failed to prove an injury.

1. The Voters Failed to Prove an Injury.
Two of the three voters never testified at trial

or in a deposition. The record contains no evi-
dence about any injuries those two individuals
suffered in the past or may suffer in the future.
Indeed, we do not even know whether they plan to
vote in future Florida elections.

When confronted with this lack of evidence,
the district court reasoned that an “impact on the
right to vote” is “common to all election laws,” so

the voters must have standing. But the Supreme
Court has made clear that “a person’s right to vote
is individual and personal in nature,” so “voters
who allege facts showing disadvantage to them-
selves as individuals have standing to sue.” Gill v.
Whitford, 138 S. Ct. 1916, 1929 (2018) [27 Fla. L.
Weekly Fed. S373a] (internal quotation marks
omitted). And of course, “[t]he facts necessary to
establish standing . . . must not only be alleged at
the pleading stage, but also proved at trial.” Id. at
1931. Because they failed to offer any evidence at
trial showing disadvantage to themselves as
individuals, these two voters failed to prove an
injury.

The only voter who offered any evidence at
trial was Nancy Jacobson. Jacobson testified that
she “always vote[s],” that she “go[es] out of [her]
way to vote in every election,” and that she con-
sistently votes for Democratic candidates. But
Jacobson failed to identify any difficulty in voting
for her preferred candidate or otherwise partici-
pating in the political process.

Although her brief is less than clear on this
point, Jacobson appears to identify two threatened
injuries from the ballot statute. The first is that
some unidentified Democratic candidates for
whom she will vote in future elections will lose
those elections because of the primacy effect. The
second injury is that—regardless of the outcome
of any election—the ballot statute “dilutes” the
votes of Democrats relative to Republicans by
allocating the windfall vote entirely to Republican
candidates. We reject both theories of injury.

To the extent Jacobson contends that she will
be injured if a Democratic candidate for whom
she votes loses an election or is at increased risk of
losing, we disagree. A candidate’s electoral loss
does not, by itself, injure those who voted for the
candidate. Voters have no judicially enforceable
interest in the outcome of an election. See Raines
v. Byrd, 521 U.S. 811, 819, 824, 830 (1997).
Instead, they have an interest in their ability to
vote and in their vote being given the same weight
as any other.

Raines, which involved the standing of legis-
lators to challenge the constitutionality of the Line
Item Veto Act, is instructive. Id. at 814, 816.
Several legislators who voted against the Act sued
to challenge it. Id. at 814. The Supreme Court
explained that passage of the Act did not injure
the legislators who voted against it because “their
votes were given full effect,” and the disappointed
legislators “simply lost that vote.” Id. at 824. The
Court made clear that legislators have standing to
challenge the defeat or enactment of legislation
only if the outcome of the vote changed because
their votes were “nullified”—that is, not counted
at all. Id. at 823 & n.6. Jacobson does not argue
that the ballot statute nullifies her vote. Instead,
her complaint is that less careful voters will vote
for Republican candidates solely because they
appear first on the ballot, which might cause her
preferred candidates to lose. Like the legislators in
Raines, the first harm she identifies is an unfavor-
able electoral outcome, wholly apart from any
allegation of vote dilution or nullification.

Although the voting rights of legislators and
citizens are not identical, see Nev. Comm’n on

Ethics v. Carrigan, 564 U.S. 117, 126 (2011) [22
Fla. L. Weekly Fed. S1130a], we conclude that
absent any evidence of vote dilution or nullifica-
tion, a citizen is not injured by the simple fact that
a candidate for whom she votes loses or stands to
lose an election. And two of our sister circuits
agree. See Berg v. Obama, 586 F.3d 234, 240 (3d
Cir. 2009) (“Berg’s wish that the Democratic
primary voters had chosen a different presidential
candidate . . . do[es] not state a legal harm.”);
Becker v. Fed. Election Comm’n, 230 F.3d 381,
390 (1st Cir. 2000) (holding that a candidate’s
decreased “chance of being elected” was “hardly
a restriction on voters’ rights and by itself [was]
not a legally cognizable injury sufficient for
standing”). Jacobson’s first alleged injury is
legally insufficient to establish Article III stand-
ing.

Insofar as Jacobson argues that the ballot
statute will injure her by diluting her vote relative
to the votes of Republicans, she failed to prove
any such injury. Her theory of vote dilution ap-
pears to be that, because of Florida’s ballot order
and the primacy effect, it takes a greater number
of careful Democratic voters than careful Republi-
can voters to elect their preferred candidates. The
reason for this disparity is that some less careful
voters will select Republican candidates solely
because they happen to appear first on the ballot,
thereby diluting the votes of careful Democratic
voters. Even assuming that this kind of “vote
dilution” counts as an Article III injury, the evi-
dence Jacobson offered is insufficient to prove it.

In Gill, the Supreme Court addressed whether
voters had standing to challenge a partisan gerry-
mander based on the dilution of their votes. 138 S.
Ct. at 1929-31. Partisan gerrymandering operates
by placing voters of one party “in legislative
districts deliberately designed to ‘waste’ their
votes in elections where their chosen candidates
will win in landslides (packing) or are destined to
lose by closer margins (cracking).” Id. at 1930.
The voters’ theory of injury was that the partisan
gerrymander caused their votes to “carry less
weight” than they would “in another, hypothetical
district” that had not been packed or cracked. Id.
at 1931. But instead of offering evidence that they
lived in a packed or cracked district, which could
have shown “disadvantage to themselves as
individuals,” id. at 1930 (internal quotation marks
omitted), the voters rested their case on a “theory
of statewide injury to Wisconsin Democrats,” id.
at 1932.

To prove partisan vote dilution, the voters in
Gill relied on an “average measure” of “partisan
asymmetry” that compared the “statewide sum of
one party’s wasted votes” to “the statewide sum of
the other party’s wasted votes.” Id. at 1933. The
Supreme Court held that this average measure of
the partisan effects of a gerrymander was insuffi-
cient to establish the voters’ standing because it
did not “address the effect that a gerrymander has
on the votes of particular citizens.” Id. It instead
“measure[d] something else entirely: the effect
that a gerrymander has on the fortunes of political
parties.” Id.

Jacobson similarly relies on a statewide aver-
age measure of the primacy effect in Florida
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elections to prove the injury of partisan vote
dilution. Her experts testified, and the district
court found, that candidates who appear first on
the ballot in Florida receive an average primacy
effect vote of about five percent. But the experts
acknowledged that this average measure tells us
nothing about the existence or size of the primacy
effect in any given election. Dr. Krosnick agreed
that his analysis did not “mean that every Republi-
can candidate receive[s] a [five] percent advan-
tage by being listed first.” As he explained, the
primacy effect will be larger in some races and
smaller in others. Indeed, because Jacobson relies
solely on an average measure of the primacy
effect, we cannot know how often the primacy
effect is zero and how often it is much greater than
five percent. Any estimates we might make about
the variance in the primacy effect across races
would be pure speculation.

As in Gill, the average measure of partisan
advantage on which Jacobson relies is insufficient
to prove that her individual vote will be diluted.
“We need not doubt [Jacobson’s] math” to reach
this conclusion. Id. The reason her calculations
cannot establish standing is that they “are an
average measure.” Id. “They do not address the
effect” that ballot order and the primacy effect
have “on the votes of particular citizens” in any
given election. Id. (emphasis added). Instead, like
the average measures at issue in Gill, Jacobson’s
calculations “measure something else entirely: the
effect that [ballot order and the primacy effect
have] on the fortunes of political parties” across
many elections. Id. And complaints about that
effect are based on nothing more than “general-
ized partisan preferences,” which federal courts
are “not responsible for vindicating.” Id.

Much like the average measure of wasted
votes in Gill, the average measure of the primacy
effect treats all elections “as indistinguishable,
even though their individual situations are quite
different.” Id. In low-information races between
Democrats and Republicans, the primacy effect
may be quite pronounced. But in an especially
competitive, high-information race, the primacy
effect may be negligible or nonexistent. Likewise,
some races in noncompetitive districts may have
no Republican candidates on the ballot at all and,
hence, no primacy effect. An average measure of
the primacy effect across all elections cannot tell
us whether ballot order has diluted or will dilute
Jacobson’s or any other citizen’s vote in any
particular election. See id. (explaining that state-
wide average measures of partisan advantage
were incapable of distinguishing between the
effects of a gerrymander on one citizen as op-
posed to another).

Jacobson and the other voters failed to prove
that they have suffered or will suffer partisan vote
dilution in any particular election. As in Gill, this
lawsuit presents a dispute “about group political
interests, not individual legal rights.” Id. The
“generalized partisan preferences” on which the
voters rely cannot provide an injury in fact suffi-
cient for Article III standing. Id.

2. The Organizations Failed to Prove an Injury.
For their part, the organizations rely on two

theories of injury. They seek to establish associa-

tional standing based on the injuries of their
members, see Summers v. Earth Island Inst., 555
U.S. 488, 494 (2009) [21 Fla. L. Weekly Fed.
S670a], and organizational standing based on
their own injuries, see Common Cause/Ga. v.
Billups, 554 F.3d 1340, 1350-51 (11th Cir. 2009)
[21 Fla. L. Weekly Fed. C1378a]. But they failed
to prove an injury under either theory.

To establish associational standing, an organi-
zation must prove that its members “would other-
wise have standing to sue in their own right.”
Friends of the Earth, Inc. v. Laidlaw Envtl. Servs.
(TOC), Inc., 528 U.S. 167, 181 (2000). The
organizations contend that they have standing
based on injuries suffered by Democratic voters
and candidates who are their members. But five of
the six organizations failed to even allege, much
less prove, that they have any members—voters
or candidates. That failure is fatal to their associa-
tional standing. See Summers, 555 U.S. at 498.

The only organization that describes itself as
having members is the Democratic National
Committee, but it failed to identify any of its
members, much less one who will be injured by
the ballot statute. See id. (requiring organizations
to establish “that at least one identified member”
will suffer an injury); see also Ga. Republican
Party v. Sec. & Exch. Comm’n, 888 F.3d 1198,
1203-04 (11th Cir. 2018) [27 Fla. L. Weekly Fed.
C861a]. And even if we accept as true the allega-
tion of the complaint that the Committee’s mem-
bers include Democratic voters and candidates in
Florida, the Committee still has not proved that
one of those unidentified members will suffer an
injury.

Any voters and candidates in Florida face the
same problem as Jacobson. That is, because the
Committee relies solely on an average measure of
the primacy effect, we have no basis to conclude
that the primacy effect will impact any particular
voter or candidate in any particular election. Cf.
Summers, 555 U.S. at 497 (rejecting the argument
that an organization could establish standing if
there was “a statistical probability that some of
[its] members are threatened with concrete in-
jury”). And the Committee has not proved that at
least one of its unidentified members “is certain to
be injured by” the primacy effect. Ga. Republican
Party, 888 F.3d at 1204.

The organizations argue that they have suf-
fered an injury in their own right by diverting
resources to combat the effects of the ballot stat-
ute. In Havens Realty Corp. v. Coleman, the
Supreme Court held that an organization could
establish standing to sue under the Fair Housing
Act if it alleged, and later proved, that the chal-
lenged actions of the defendants drained its re-
sources and thereby impaired its other operations.
455 U.S. 363, 378-79 & n.21 (1982). The housing
organization in Havens Realty alleged that the
defendants’ discriminatory renting practices
required it “to devote significant resources to
identify and counteract” those practices, which
“perceptibly impaired” the organization’s “ability
to provide counseling and referral services for
low- and moderate-income homeseekers.” Id. at
379 (internal quotation marks omitted). The Court
concluded that these allegations were sufficient to

establish standing at the pleading stage, but it
warned that at trial the organization would have to
prove “that it has indeed suffered impairment in
its role of facilitating open housing before it will
be entitled to judicial relief.” Id. at 379 & n.21.
Because statutory standing under the Fair Hous-
ing Act “extend[s] to the full limits” of standing
under Article III of the Constitution, id. at 372, we
have applied the reasoning of Havens Realty to
determine whether an organization has Article III
standing based on the diversion of its resources.
See, e.g., Fla. State Conference of NAACP v.
Browning, 522 F.3d 1153, 1165 & n.14 (11th Cir.
2008) [21 Fla. L. Weekly Fed. C523a].

Consistent with Havens Realty, our precedent
holds that “an organization has standing to sue on
its own behalf if the defendant’s illegal acts impair
its ability to engage in its projects by forcing the
organization to divert resources to counteract
those illegal acts.” Id. at 1165. In Browning, we
ruled that the NAACP and another organization
had standing to challenge a voting requirement
because the organizations would “divert person-
nel and time” from other activities “to educating
volunteers and voters on compliance with” the
requirement. Id. at 1166. In a later decision, we
held that the NAACP had standing to challenge a
law that required voters to present photo identifi-
cation because the organization was “actively
involved in voting activities and would divert
resources from its regular activities to educate and
assist voters in complying with” the law. Common
Cause/Ga., 554 F.3d at 1350.

To establish resource diversion, the organiza-
tions cite the testimony of Daniel Kazin, the
director of campaigns for the Democratic Con-
gressional Campaign Committee. When asked
why he believed the ballot statute harms the
Committee, Kazin responded that “[b]ecause of
the primacy effect, we need to spend additional
resources in the target districts that we have.” The
organizations also rely on similar testimony from
Guy Cecil, the chair of Priorities USA, who
testified that the organization had to “invest more
resources into [Florida] in order to compensate
for” the primacy effect.

Although resource diversion is a concrete
injury, neither Kazin nor Cecil explained what
activities the Committee or Priorities USA would
divert resources away from in order to spend
additional resources on combatting the primacy
effect, as precedent requires. See Havens Realty,
455 U.S. at 379 n.21; see also Browning, 522 F.3d
at 1166 (“These resources would otherwise be
spent on registration drives and election-day
education and monitoring.”); Common
Cause/Ga., 554 F.3d at 1350 (explaining that
resources would be diverted “from ‘getting voters
to the polls’ to helping them obtain acceptable
photo identification” (alteration adopted)); Ga.
Latino All. for Human Rights v. Governor of Ga.,
691 F.3d 1250, 1260 (11th Cir. 2012) [23 Fla. L.
Weekly Fed. C1413a] (observing that an immi-
gration organization “cancelled citizenship
classes to focus on” increased inquiries about a
new law). Based on Kazin’s testimony, we do not
know what activities, if any, might be impaired by
the Committee’s decision to allocate “additional
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resources” to target districts because of the pri-
macy effect. And Cecil’s testimony likewise fails
to identify any activities that will be impaired by
Priorities USA’s decision to “invest more re-
sources” into Florida. Their testimony fails to
establish an injury based on diversion of re-
sources.

The organizations also contend that the ballot
statute injures them by harming their mission of
electing Democrats, but that harm is not a cogni-
zable injury. An organization’s general interest in
its preferred candidates winning as many elec-
tions as possible is still a “generalized partisan
preference[ ]” that federal courts are “not respon-
sible for vindicating,” no less than when individ-
ual voters assert an interest in their preferred
candidates winning elections. Gill, 138 S. Ct. at
1933; see also id. at 1932 (rejecting a voter’s
“hope of achieving a Democratic majority in the
legislature” as “a collective political interest” that
cannot establish standing). Harm to an organiza-
tion’s generalized partisan preferences describes
only “a setback to [its] abstract social interests,”
which is insufficient to establish a concrete injury
in fact. Havens Realty, 455 U.S. at 379; see also
Arcia v. Fla. Sec’y of State, 772 F.3d 1335, 1342
(11th Cir. 2014) [25 Fla. L. Weekly Fed. C637a]
(requiring “a concrete and demonstrable injury,
not an abstract social interest” for organizational
standing (alteration adopted) (internal quotation
marks omitted)).

We need not decide whether a political party
would have standing to challenge an electoral
practice that harmed one of its candidate’s elec-
toral prospects in a particular election. See, e.g.,
Tex. Democratic Party v. Benkiser, 459 F.3d 582,
586 (5th Cir. 2006) (holding that the Texas Dem-
ocratic Party had standing to challenge action that
would reduce “its congressional candidate’s
chances of victory” in upcoming election). As
discussed, the average measure of partisan advan-
tage on which the organizations rely tells us
nothing about whether ballot order has affected or
will affect any particular candidate in any particu-
lar election. And in any event, the organizations
do not argue that a particular candidate’s pros-
pects in a future election will be harmed. They
instead contend that they have standing based on
“systemic disadvantage to [their] party relative to
other political parties.” Because that kind of harm
from ballot order is based on nothing more than
“generalized partisan preferences,” it is insuffi-
cient to establish standing. Gill, 138 S. Ct. at
1933.

B. Any Injury from Ballot Order Is
Neither Traceable to the Secretary nor

Redressable by Relief Against Her.
Even if the voters and organizations had

proved an injury in fact, they would still lack
standing because any injury would be neither
traceable to the Secretary nor redressable by relief
against her. Instead, any injury would be traceable
only to 67 Supervisors of Elections and
redressable only by relief against them. The voters
and organizations’ failure to join the Supervisors
as defendants is an independent reason that they
lack standing to maintain this action.

To satisfy the causation requirement of stand-

ing, a plaintiff’s injury must be “fairly traceable to
the challenged action of the defendant, and not the
result of the independent action of some third
party not before the court.” Lujan, 504 U.S. at 560
(alterations adopted) (internal quotation marks
omitted). The voters and organizations contend
that they are injured because Republicans, not
Democrats, appear first on the ballot in Florida’s
general elections. So for them to have standing,
the order in which candidates appear on the ballot
must be traceable to the Secretary—the only
defendant in this action. The problem for the
voters and organizations is that Florida law tasks
the Supervisors, independently of the Secretary,
with printing the names of candidates on ballots in
the order prescribed by the ballot statute. Fla. Stat.
§ 99.121 (“The names of [candidates] shall be
printed by the supervisor of elections upon the
ballot in their proper place as provided by law.”).
The Secretary is responsible only for “certify[ing]
to the supervisor of elections of each county . . .
the names of persons nominated.” Id. The voters
and organizations have offered no contrary evi-
dence to establish that the Secretary plays any role
in determining the order in which candidates
appear on ballots. “Because the [Secretary] didn’t
do (or fail to do) anything that contributed to
[their] harm,” the voters and organizations “can-
not meet Article III’s traceability requirement.”
Lewis v. Governor of Ala., 944 F.3d 1287, 1301
(11th Cir. 2019) [28 Fla. L. Weekly Fed. C641a]
(en banc).

Our conclusion that any injury from ballot
order is not traceable to the Secretary rests on the
reality that the Supervisors are independent
officials under Florida law who are not subject to
the Secretary’s control. The Supervisors are
constitutional officers who are elected at the
county level by the people of Florida; they are not
appointed by the Secretary. Fla. Const. art. VIII,
§ 1(d); Fla. Stat. § 98.015(1). The Florida Depart-
ment of State’s organic statute does not list the
Supervisors among its divisions, Fla. Stat. §
20.10(2), and the Board of County Commission-
ers, not the Department, compensates the Supervi-
sors. Id. § 98.015(2). Only the Governor of
Florida, not the Secretary, may suspend county
officials such as the Supervisors, and only the
state senate may remove them from office. Fla.
Const. art. IV, § 7; see also, e.g., Fla. Exec. Order
No. 19-19 (executive order suspending the Super-
visor of Elections for Palm Beach County); Fla.
Exec. Order No. 18-342 (executive order sus-
pending the Supervisor of Elections for Broward
County). Indeed, the only means of control the
Secretary has over the Supervisors is through
coercive judicial process: she may bring “actions
at law or in equity by mandamus or injunction to
enforce the performance of any duties of a county
supervisor of elections.” Fla. Stat. § 97.012(14).
That the Secretary must resort to judicial process
if the Supervisors fail to perform their duties
underscores her lack of authority over them.
Because the Supervisors are independent officials
not subject to the Secretary’s control, their actions
to implement the ballot statute may not be im-
puted to the Secretary for purposes of establishing
traceability.

Contrary to the reasoning of the district court,
the Secretary’s position as “the chief election
officer of the state,” id. § 97.012, with “general
supervision and administration of the election
laws,” id. § 15.13, does not make the order in
which candidates appear on the ballot traceable to
her. We recently rejected a similar argument en
banc. See Lewis, 944 F.3d at 1300. In Lewis, two
workers sued the Attorney General of Alabama to
challenge a state law that preempted a local ordi-
nance requiring employers to pay higher wages.
Id. at 1293-94. We explained that the workers’
injury—receiving lower wages because of the
state law—was not traceable to the Attorney
General because he had never enforced or threat-
ened to enforce the law, and the law itself contem-
plated no role for the Attorney General. Id. at
1296, 1298-99. And of particular relevance to this
appeal, we rejected the workers’ reliance upon “a
host of provisions of the Alabama Code that
generally describe the Attorney General’s [en-
forcement] authority” to establish traceability. Id.
at 1300. In the absence of any evidence that the
Secretary controls ballot order, the voters and
organizations likewise cannot rely on the Secre-
tary’s general election authority to establish
traceability. See id. at 1298-1300. Florida law
expressly gives a different, independent official
control over the order in which candidates appear
on the ballot. See Fla. Stat. § 99.121.

Because the Secretary will not cause any
injury the voters and organizations might suffer,
relief against her will not redress that injury—
either “directly or indirectly.” See Lewis, 944 F.3d
at 1301 (internal quotation marks omitted). An
injunction ordering the Secretary not to follow the
ballot statute’s instructions for ordering candi-
dates cannot provide redress, for neither she nor
her agents control the order in which candidates
appear on the ballot. Nor can declaratory relief
against the Secretary directly redress any injury to
the voters and organizations. A declaratory judg-
ment against the Secretary does not bind the
Supervisors, “who are not parties” to this action.
Id. at 1302 (internal quotation marks omitted). As
nonparties, the Supervisors are not “obliged . . . in
any binding sense . . . to honor an incidental legal
determination [this] suit produce[s].” Id. (internal
quotation marks omitted). They remain lawfully
entitled to print candidates’ names on the ballot in
the order prescribed by Florida law unless and
until they are made parties to a judicial proceeding
that determines otherwise. See id. at 1302-03.

To be sure, the district court ordered the Secre-
tary to “provide written guidance to the supervi-
sors of elections of Florida’s counties informing
them that this Court has declared the [statute]
unconstitutional” and to include “a true and
correct copy of this Court’s order in her written
guidance.” But this “notice” theory of
redressability contravenes the “settled
principle[ ]” that “it must be the effect of the
court’s judgment on the defendant—not an absent
third party—that redresses the plaintiff’s injury.”
Id. at 1301 (internal quotation marks omitted).
Any persuasive effect a judicial order might have
upon the Supervisors, as absent nonparties who
are not under the Secretary’s control, cannot
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suffice to establish redressability. See id. at 1305
(“If courts may simply assume that everyone
(including those who are not proper parties to an
action) will honor the legal rationales that underlie
their decrees, then redressability will always
exist.” (quoting Franklin v. Massachusetts, 505
U.S. 788, 825 (1992) (Scalia, J., concurring in
part and concurring in the judgment))).
“Redressability requires that the court be able to
afford relief through the exercise of its power, not
through the persuasive or even awe-inspiring
effect of the opinion explaining the exercise of its
power.” Id. (quoting Franklin, 505 U.S. at 825
(Scalia, J., concurring in part and concurring in
the judgment)). Because the voters and organiza-
tions failed to sue the officials who will cause any
future injuries, even the most persuasive of judi-
cial opinions would have been powerless to
redress those injuries.

Even if we consider the persuasive effect of
the judgment on the nonparty Supervisors, the
voters and organizations have not established that
redress is likely “as a practical matter.” Utah v.
Evans, 536 U.S. 452, 461 (2002) [15 Fla. L.
Weekly Fed. S420a]. They have not proved that
declaratory relief against the Secretary will
“significantly increase the likelihood” that the
Supervisors will ignore state law and follow a
federal decree that does not bind them. Lewis, 944
F.3d at 1301. The Supervisors are obliged under
state law to continue printing candidates’ names
“upon the ballot in their proper place as provided
by law” regardless of what a federal court might
say in an action that does not involve them. Fla.
Stat. § 99.121. The district court’s decision rests
on the flawed notion that by declaring the ballot
statute unconstitutional, it eliminated the legal
effect of the statute in all contexts. But “federal
courts have no authority to erase a duly enacted
law from the statute books.” Jonathan F. Mitchell,
The Writ-of-Erasure Fallacy, 104 Va. L. Rev.
933, 936 (2018); see also Steffel v. Thompson,
415 U.S. 452, 469 (1974) (“Of course, a favorable
declaratory judgment . . . cannot make even an
unconstitutional statute disappear.” (internal
quotation marks omitted)). Our power is more
limited: we may “enjoin executive officials from
taking steps to enforce a statute.” Mitchell, supra,
at 936. And we can exercise that power only when
the officials who enforce the challenged statute
are properly made parties to a suit.

The district court apparently understood that
relief against the Secretary would not redress any
injury to the voters and organizations, so it en-
joined the Supervisors too. Its injunction stated,
“No supervisor of elections of any Florida county
. . . shall issue any ballot which is organized
pursuant to the [ballot statute].” And its opinion
warned the Supervisors against “selectively
interpret[ing] parts of” its order “or otherwise
avoid[ing] compliance.”

The district court exceeded its authority by
purporting to enjoin the Supervisors, none of
whom have ever been parties to this lawsuit.
Although a district court may bind nonparties
“who are in active concert” with a defendant, Fed.
R. Civ. P. 65(d)(2)(C), that rule applies only when
a plaintiff validly invokes federal jurisdiction by

satisfying the traceability and redressability
requirements of standing against a defendant. See
In re Infant Formula Antitrust Litig., 72 F.3d 842,
843 (11th Cir. 1995) (“The Federal Rules of Civil
Procedure do not create federal jurisdiction.”). If
a plaintiff sues the wrong defendant, an order
enjoining the correct official who has not been
joined as a defendant cannot suddenly make the
plaintiff’s injury redressable. The district court
was without jurisdiction to enjoin the lone defen-
dant in this action, much less the nonparty Super-
visors. See Zenith Radio Corp. v. Hazeltine Re-
search, Inc., 395 U.S. 100, 112 (1969) (holding
that the district court erred when it enjoined a
nonparty that was never determined to be in active
concert with a defendant).

The district court also relied on an inapposite
decision, Democratic Executive Committee of
Florida v. Lee, 915 F.3d 1312, 1318 (11th Cir.
2019) [27 Fla. L. Weekly Fed. C1696a], to con-
clude that relief against the Secretary would
redress any injury to the voters and organizations.
In Lee, a motions panel of this Court ruled that the
Florida Secretary of State was a proper defendant
under Ex parte Young, 209 U.S. 123 (1908), in an
action challenging an election procedure adminis-
tered by the county Supervisors of Elections. 915
F.3d at 1316, 1318 (citing Fla. Stat. § 101.68). But
Article III standing and the proper defendant
under Ex parte Young are “[s]eparate[ ]” issues,
Lewis, 944 F.3d at 1295, and Lee addressed only
the latter. To be a proper defendant under Ex parte
Young—and so avoid an Eleventh Amendment
bar to suit—a state official need only have “some
connection” with the enforcement of the chal-
lenged law. 209 U.S. at 157. In contrast, Article
III standing requires that the plaintiff’s injury be
“fairly traceable” to the defendant’s actions and
redressable by relief against that defendant.
Lewis, 944 F.3d at 1298, 1301 (internal quotation
marks omitted). The district court erred by treat-
ing Lee as if it addressed—let alone resolved—the
standing issues in this suit.

Because the voters and organizations lack
standing to sue the Secretary, we have no occa-
sion to consider whether the Secretary is a proper
defendant under Ex parte Young—the only issue
Lee addressed. See id. at 1296, 1306. Nor need we
decide whether Lee—which was issued by a
motions panel instead of a merits panel—is even
binding precedent. See Democratic Exec. Comm.
of Fla. v. Nat’l Republican Senatorial Comm.,
950 F.3d 790, 795 (11th Cir. 2020) [28 Fla. L.
Weekly Fed. C866a] (declining to vacate the
opinion of the motions panel in Lee after the
appeal became moot because “the necessarily
tentative and preliminary nature of [the] stay-
panel opinion precludes the opinion from having
an effect outside that case”).

We cannot agree with our colleague’s partial
dissent that whether the voters and organizations
satisfied traceability and redressability are “diffi-
cult questions” or that “principles of judicial
restraint” counsel against deciding them. Dissent-
ing Op. at 68. The resolution of those issues is
straightforward, and the Secretary has repeatedly
asked federal courts in our circuit to decide them.
And we are unaware of any principle of judicial

restraint that counsels against addressing multiple
elements of standing, a threshold issue of
justiciability. The Supreme Court has decided
multiple elements of standing in alternative
holdings, see Clapper, 568 U.S. at 401-02 (injury
and traceability), and so have we, see, e.g., City of
Miami Gardens v. Wells Fargo & Co., 931 F.3d
1274, 1283-84 (11th Cir. 2019) [28 Fla. L.
Weekly Fed. C57a] (injury and traceability);
Kawa Orthodontics, LLP v. Sec’y, U.S. Dep’t of
the Treasury, 773 F.3d 243, 245-48 (11th Cir.
2014) [25 Fla. L. Weekly Fed. C680a] (deciding
all three elements). There is nothing unusual or
untoward about our alternative holdings on trace-
ability and redressability, as the partial dissent
argues. See Dissenting Op. at 91-95. To the con-
trary, they promote judicial economy by resolving
issues that have percolated in our circuit for years
and are likely to recur in future litigation.

The partial dissent says that the Secretary
never advanced in this case the argument we
adopt today, id. at 70, 95, but that assertion tells
only half the story. As the Secretary mentioned at
oral argument, Oral Argument at 34:40-35:08
(Feb. 12, 2020), her office has repeatedly, if
unsuccessfully, argued to the district judge who
presided over this litigation that the Secretary has
highly limited authority over county election
officials, including the Supervisors. See, e.g.,
Rivera Madera v. Detzner, 325 F. Supp. 3d 1269,
1275 (N.D. Fla. 2018) (Walker, C.J.) (rejecting
the Secretary’s argument that “he has no relevant
power over the county supervisors of elections”);
Fla. Democratic Party v. Detzner, No. 4:16-cv-
607-MW-CAS, 2016 WL 6090943, at *4-5 (N.D.
Fla. Oct. 16, 2016) (Walker, J.) (rejecting the
Secretary’s arguments that “he cannot direct the
[county] canvassing boards to comply with any
order issued by this Court” and that “he does not
possess the power to issue orders [to county
officials] directing compliance with Florida’s
election laws”). The Secretary made clear at oral
argument that her office has not changed its
position on this issue, even if in this lawsuit she
elected not to raise the argument yet again before
a district court that had repeatedly rejected the
Secretary’s own understanding of her authority
under state law. Oral Argument at 34:55-35:08
(Feb. 12, 2020) (“[W]e do not think we’re the
right defendant. We have made this argument on
several occasions . . . and, quite frankly, in the
Northern District of Florida we have not suc-
ceeded . . . .”). So our ruling today is consistent
with the Secretary’s longstanding view about the
scope of her powers.

The partial dissent next contends that the
Secretary’s authority to prescribe rules about
ballot layout, Fla. Stat. § 101.151(9)(a), and to
provide written direction to the Supervisors, id. §
97.012(16), may make the order in which candi-
dates appear on the ballot traceable to her, Dis-
senting Op. at 74-79, but we do not see how. That
the Secretary has the power to prescribe rules and
issue directives about ballot order, which the
Supervisors might well be obliged to follow, says
nothing about whether she “possess[es] authority
to enforce the complained-of provision,” as the
causation element of standing requires. Lewis,
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944 F.3d at 1299 (emphasis added) (quoting Dig.
Recognition Network, Inc. v. Hutchinson, 803
F.3d 952, 958 (8th Cir. 2015)). If rulemaking
authority were sufficient to establish traceability,
plaintiffs could presumably also challenge a law
by suing the legislators who enacted it instead of
the officials who execute it. Although in many
cases the same official will both make and execute
a challenged regulation, that arrangement is not
present here. See Fla. Stat. § 99.121.

The partial dissent also contends that an in-
junction forbidding the Secretary to provide the
Supervisors with any instructions about ballot
order would likely provide redress, Dissenting
Op. at 80-81, 88, but we again do not see how.
Florida law already directs the Supervisors to
place candidates on the ballot in the order “pro-
vided by law,” Fla. Stat. § 99.121—that is, in the
order prescribed by the ballot statute, see id. §
101.151(3)(a). An injunction ordering the Secre-
tary to stay silent would do nothing to muzzle
these two sections of the Florida code, which
already bind the Supervisors to list candidates in
a particular order. Indeed, one of the Supervisors
testified at trial that they “apply the [ballot] stat-
ute” because it “is the law.” There is no contrary
evidence to suggest that the Supervisors would
suddenly begin to disregard state law in the ab-
sence of instructions from the Secretary.

Under the partial dissent’s theory of traceabil-
ity and redressability, the only relief that might
possibly redress any injuries from ballot order
would be an injunction ordering the Secretary to
promulgate a rule requiring the Supervisors to
place candidates on the ballot in an order contrary
to the ballot statute. But the voters and organiza-
tions never requested such extraordinary relief,
and for good reason. Any such relief would have
raised serious federalism concerns, and it is doubt-
ful that a federal court would have authority to
order it. See Va. Office for Prot. & Advocacy v.
Stewart, 563 U.S. 247, 255 (2011) [22 Fla. L.
Weekly Fed. S935a] (explaining that the Ex parte
Young exception to sovereign immunity “is
limited to [the] precise situation” in which “a
federal court commands a state official to do
nothing more than refrain from violating federal
law”); cf. New York v. United States, 505 U.S.
144, 177-78 (1992) (holding that the federal
government could not commandeer states to enact
or enforce a federal regulatory scheme).

In any event, it is also far from clear that
ordering the Secretary to promulgate a rule that is
contrary to the ballot statute would even make
redress likely. The voters and organizations have
not argued that the Supervisors are likely to ignore
a state statute that obliges them to place candi-
dates on the ballot in a particular order in favor of
a regulation issued by the Secretary. Again, their
hesitation is not without good reason: Florida law
is clear that when a regulation and a statute con-
flict, the statute prevails. See Nicholas v. Wain-
wright, 152 So. 2d 458, 460 (Fla. 1963). The
partial dissent asserts that in this scenario the
Supervisors would likely follow the Secretary’s
instructions over the statute. Dissenting Op. at 88-
89. But “[w]e do not know what would justify”
the partial dissent’s confidence when Florida law

is to the contrary. Lujan, 504 U.S. at 570 (plurality
opinion).

It bears emphasis that even the district court
understood the traceability and redressability
problems inherent in this lawsuit. In an attempt to
avoid those problems, it took the truly remarkable
step of enjoining nonparties. Although the deci-
sion to enjoin nonparties was unjustifiable, it
makes clear what the partial dissent says is murky:
the Secretary plainly is not the cause of any al-
leged injuries from ballot order, and relief against
her cannot redress those injuries.

To satisfy traceability and redressability, the
voters and organizations should have sued the
Supervisors of Elections instead of the Secretary
of State. That approach would have made for
more defendants, but nothing prevented the voters
and organizations from taking that course of
action. See Socialist Workers Party v. Leahy, 145
F.3d 1240, 1243 (11th Cir. 1998) (explaining that
the plaintiffs filed suit “against the Secretary of
State and the sixty-seven county supervisors of
elections”). Because they failed to sue the Super-
visors, the voters and organizations lack Article
III standing.

IV. CONCLUSION
By entering a judgment on the merits when it

had no case or controversy before it, the district
court offered “no more than an expression of
opinion upon the validity of the [law] in ques-
tion.” Muskrat v. United States, 219 U.S. 346, 362
(1911). That kind of advisory opinion is beyond
the power of federal courts. The district court
should have dismissed the action for lack of
standing. It erred by reaching the merits and
entering an injunction against nonparties whom it
had no authority to enjoin. We VACATE the
judgment against the Secretary and REMAND
with instructions to dismiss for lack of jurisdic-
tion.
))))))))))))))))))
(WILLIAM PRYOR, Circuit Judge, concurring.)
In addition to the voters’ and organizations’ lack
of standing, this lawsuit suffers from another fatal
jurisdictional defect: it presents a nonjusticiable
political question. Complaints of unfair partisan
advantage based on the order in which candidates
appear on the ballot bear all the hallmarks of a
political question under the recent decision of the
Supreme Court in Rucho v. Common Cause, 139
S. Ct. 2484 (2019) [27 Fla. L. Weekly Fed.
S1119a]. No judicially discernable and manage-
able standards exist to determine what constitutes
a “fair” allocation of the top ballot position, and
picking among the competing visions of fairness
“poses basic questions that are political, not
legal.” Id. at 2500. And even if courts could agree
on a standard for fairly ordering ballots, no objec-
tive measures exist to identify violations of that
standard. See id. at 2501. This lawsuit asks us “to
reallocate political power between the two major
political parties, with no plausible grant of author-
ity in the Constitution, and no legal standards to
limit and direct” our decision. Id. at 2507. That
kind of complaint is “outside the courts’ compe-
tence and therefore beyond the courts’ jurisdic-
tion.” Id. at 2494.

To place this dispute in context, I first provide

a brief history of ballot regulation in America.
This history reveals that concerns about ballot
order are not new. And the political branches of
state governments have long taken a variety of
approaches to addressing these perceived con-
cerns.

At the Founding, Americans voted using their
voices, a show of hands, or ballots prepared by
individual voters, political parties, and party
organizations. Joseph P. Harris, Election Adminis-
tration in the United States 150-52 (1934);
Burson v. Freeman, 504 U.S. 191, 200 (1992)
(plurality opinion). The Southern states retained
voice voting the longest; Kentucky did not aban-
don it until 1890. Harris, supra, at 151 & n.8. But
because of the abuses associated with voice
voting, including bribery and voter intimidation,
most states began to use paper ballots within two
decades of the Founding. Burson, 504 U.S. at 200
(plurality opinion).

As paper ballots became more widespread,
some of the abuses associated with voice voting
“reinfected the election process.” Id. Political
parties printed their ballots on colorful paper,
often with distinctive designs, so that the ballots
could be easily distinguished at the polls. Harris,
supra, at 151. This practice threatened ballot
secrecy and made bribery and voter intimidation
easier to accomplish, so state legislatures enacted
laws that required the use of white paper or offi-
cial envelopes for ballots. Id. at 151-52.

Other abuses that had not been possible with
voice voting also arose. The party organizations
that printed the ballots engaged in fraudulent
practices. They would sometimes distribute fake
ballots that bore the markings of one party but
contained only a few of that party’s candidates—
“just enough to fool the unwary.” Id. at 152. And
in some elections, the party organizations would
decline to place the names of some qualified
candidates on their ballots, which made it impos-
sible for those candidates to be elected. Id.

These abuses led Americans to adopt the
“Australian ballot”—an official ballot containing
the names of all qualified candidates that election
officials distribute at the polls. Id. at 152-54. As its
name suggests, this kind of ballot first appeared in
Australia in the 1850s, and American states
rapidly adopted it between 1887 and 1900. Id.
Although a “true Australian ballot” grouped the
names of all candidates beneath the office for
which they were running without identifying their
party affiliation, most American states did not
adopt the original form of the Australian ballot.
Id. at 154. Instead, the states modified the Austra-
lian ballot “to retain the strength of the political
parties.” Id. Many states grouped the candidates
of each party into separate columns with a party
circle at the top of each column that enabled
voters to “vote a ‘straight ticket’ with a single
mark.” Id. at 155. Others retained the Australian
ballot’s grouping of candidates by office, adding
only the party designation of the candidates. Id. at
154-55.

Concerns about the order in which candidates
appear on the ballot have been with us since the
adoption of the Australian ballot. By 1934, states
followed several different practices for ordering
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their ballots. States that used party-column ballots
determined the parties’ position on the ballot from
left to right in one of five ways: (1) alphabetically,
(2) a definite order fixed by state law, with the
party in power given the first column, (3) in order
of the votes received for some office in the last
election, (4) by the election officer charged with
preparing the ballot, or (5) by lottery. Id. at 180.
Among political parties, the left-most column was
“most desired,” but the advantage gained from
that position was viewed as “not great.” Id.

In states that used office-group ballots, a
common view was that “the position at the top of
a list of candidates is of material help to the candi-
date thus favored.” Id. at 181. States dealt with
this perceived advantage for first-listed candidates
in different ways. Some rotated the names of
candidates by ballot or voting precinct, but others
established a uniform ballot order based on the
votes a party received in the last general election,
candidate last name, the order in which nominat-
ing petitions were received, or lottery. Id. at 181-
83.

Today, states continue to use different meth-
ods to order their ballots. Some states, like
Florida, determine ballot order based on the
results of the last election for Governor or another
state office. Ariz. Rev. Stat. Ann. § 16-502(E);
Conn. Gen. Stat. § 9-249a(a); Fla. Stat. §
101.151(3)(a); Ga. Code Ann. § 21-2-285(c); Ind.
Code § 3-11-2-6(a)(1); Md. Code Ann., Elec.
Law §§ 1-101(dd), 9-210(j)(2); Mich. Comp.
Laws § 168.703; Mo. Rev. Stat. § 115.239(1);
Neb. Rev. Stat. § 32-815(1); N.Y. Elec. Law § 7-
116(1); 25 Pa. Cons. Stat. § 2963(b); Tex. Elec.
Code Ann. § 52.091(b). Others determine it based
on the party that currently holds a majority in the
state legislature, Tenn. Code Ann. §§ 2-1-
104(a)(11)-(12), 2-5-208(d)(1), or the number of
votes each party received in the last congressional
election, Wyo. Stat. Ann. § 22-6-121(a). The
Minnesota rule is similar to the NFL draft: candi-
dates of the major party that won the fewest votes
in the preceding election are listed first. Minn.
Stat. § 204D.13(2). Delaware has the most
straightforward rule: Democrats first, then Repub-
licans. Del. Code Ann. tit. 15, § 4502(a)(5). And
still other states order their ballots based on non-
partisan considerations. See, e.g., Ala. Code § 17-
6-25 (alphabetical by candidate last name); Ark.
Code Ann. § 7-5-207(c)(1) (random lottery); Ky.
Rev. Stat. Ann. § 118.225(1) (rotating candidate
names in each congressional district).

Against this wide array of state practice, voters
and organizations brought this constitutional
challenge to Florida’s 70-year-old law that as-
signs the top ballot position to candidates of the
incumbent Governor’s party. They alleged viola-
tions of the First Amendment and the Equal
Protection Clause of the Fourteenth Amendment
as interpreted in a line of decisions beginning with
Anderson v. Celebrezze, 460 U.S. 780 (1983), and
Burdick v. Takushi, 504 U.S. 428 (1992). Al-
though the voters and organizations also alleged
a traditional equal-protection claim based on the
ballot statute’s “disparate treatment” of similarly-
situated political parties, the district court did not
rule on that claim and it is not before us.

The voters and organizations’ complaint, in a
nutshell, is that Florida’s ballot statute confers an
impermissible partisan advantage on Republicans
by virtue of the primacy effect. Because Republi-
can candidates enjoy a “windfall vote” of approxi-
mately five percentage points from disinterested
voters who reflexively pick the first candidate, the
Democratic voters and organizations have a
harder time electing their preferred candidates
than if Florida distributed the windfall vote more
evenly. They argue that this regime burdens their
right to vote and should be evaluated using the
approach established in Anderson and Burdick.

The recent decision of the Supreme Court in
Rucho compels the conclusion that this complaint
presents a nonjusticiable political question. This
complaint shares the same critical feature that led
the Supreme Court to hold complaints of partisan
gerrymandering nonjusticiable in Rucho: neither
this complaint of partisan advantage from ballot
order nor complaints of partisan advantage from
redistricting can be adjudicated using “judicially
discernible and manageable” standards. Rucho,
139 S. Ct. at 2502.

In Rucho, the Supreme Court held that com-
plaints of partisan gerrymandering are
nonjusticiable for two main reasons. First, these
complaints invariably rest on a threshold determi-
nation about what a “fair” apportionment of
political power looks like. See id. at 2499-500.
The Court reasoned that one possible standard of
fairness—proportional representation—might
have been judicially manageable but had no basis
in constitutional law or the history of the Repub-
lic. See id. at 2499. And absent proportional
representation, the Court explained, “it is not even
clear what fairness looks like in this context.” Id.
at 2500. Fairness could mean creating the greatest
number of competitive districts, districting to
ensure that each party receives its proportional
share of “safe” seats, or adhering to traditional
districting criteria. Id. (internal quotation marks
omitted). And choosing between these different
visions of fairness “poses basic questions that are
political, not legal.” Id.

Second, even if courts could agree on a stan-
dard of fairness, they would have to determine
how much deviation from that standard in pursuit
of partisan interests was permissible. Id. at 2501.
Some amount of partisan gerrymandering is
constitutional and inevitable. Id. at 2497. To hold
that legislators could never consider partisan
interests in districting “would essentially counter-
mand the Framers’ decision to entrust districting
to political entities.” Id. And in addition to the
problem of deciding how much partisan intent is
too much, complaints of partisan gerrymandering
also present line-drawing problems concerning
partisan effect—judges must decide “how much
partisan dominance is too much.” Id. at 2498
(emphasis added) (internal quotation marks
omitted). For example, to police partisan gerry-
mandering, courts would “have to decide the ideal
number of seats for each party and determine at
what point deviation from that balance went too
far.” Id. at 2501. Because the Constitution sup-
plies neither an objective standard for the fair
apportionment of political power nor any princi-

pled basis for identifying violations of that (non-
existent) standard, the Court concluded that
complaints of partisan gerrymandering present
nonjusticiable political questions. Id. at 2500-02.

Under the reasoning of Rucho, complaints of
partisan advantage based on ballot order are
likewise nonjusticiable political questions. The
voters and organizations’ complaint is based on
the notion that Florida’s ballot statute, by virtue of
the primacy effect, confers an unfair partisan
advantage on the party that last won the Gover-
norship. But courts cannot rely on legal standards
to adjudicate this kind of complaint because it
does not allege any burden on individual voting
rights. Instead, adjudicating this kind of complaint
would require courts to pick among various
conceptions of a politically “fair” ballot order that
have no basis in the Constitution. For that reason,
the complaint “poses basic questions that are
political, not legal.” Id. at 2500. And even if a
judicially discernable and manageable standard
for fairly ordering a ballot existed, there are no
standards for determining how much of a depar-
ture from an ideal ballot order amounts to a consti-
tutional violation. See id. at 2501. As I will ex-
plain, Rucho cannot be persuasively distinguished
from this appeal.

The basic problem with the voters and organi-
zations’ complaint is that it is not based on the
right to vote at all, so we cannot evaluate their
complaint using the legal standards that apply to
laws that burden the right to vote. As the voters
and organizations correctly point out, we must
evaluate laws that burden voting rights using the
approach of Anderson and Burdick, which re-
quires us to weigh the burden imposed by the law
against the state interests justifying the law.
Common Cause/Ga. v. Billups, 554 F.3d 1340,
1352 (11th Cir. 2009) [21 Fla. L. Weekly Fed.
C1378a]. But “we have to identify a burden
before we can weigh it.” Crawford v. Marion Cty.
Election Bd., 553 U.S. 181, 205 (2008) [21 Fla. L.
Weekly Fed. S198a] (Scalia, J., concurring in the
judgment). And here it is impossible to identify a
burden on voting rights imposed by the ballot
statute that is susceptible to the balancing test of
Anderson and Burdick.

The statute at issue here is unlike any law that
this Court or the Supreme Court has ever evalu-
ated under Anderson and Burdick. The statute
does not make it more difficult for individuals to
vote, see, e.g., Crawford, 553 U.S. at 198 (plural-
ity opinion) (photo-identification law); Common
Cause/Ga., 554 F.3d at 1354 (same), or to choose
the candidate of their choice, see Burdick, 504
U.S. at 430 (prohibition on write-in voting). It
does not limit any political party’s or candidate’s
access to the ballot, which would interfere with
voters’ ability to vote for and support that party or
candidate. See, e.g., Timmons v. Twin Cities Area
New Party, 520 U.S. 351, 353-54, 358-59 (1997)
(law forbidding individuals to appear on the ballot
as the candidate of more than one party); Norman
v. Reed, 502 U.S. 279, 288-89 (1992) (ballot-
access law for new parties); Munro v. Socialist
Workers Party, 479 U.S. 189, 199 (1986) (ballot-
access law for minor-party candidates); Anderson,
460 U.S. at 782, 786 (early filing deadline for
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candidate paperwork); Fulani v. Krivanek, 973
F.2d 1539, 1539, 1543 (11th Cir. 1992) (ballot-
access law for minor-party candidates). Nor does
it burden the associational rights of political
parties by interfering with their ability to freely
associate with voters and candidates of their
choosing. See, e.g., Wash. State Grange v. Wash.
State Republican Party, 552 U.S. 442, 451-52
(2008) [21 Fla. L. Weekly Fed. S109a]; Clingman
v. Beaver, 544 U.S. 581, 587, 593 (2005) [18 Fla.
L. Weekly Fed. S279a]; Tashjian v. Republican
Party of Conn., 479 U.S. 208, 213-14 (1986).
And to state the obvious, the statute certainly does
not create the risk that some votes will go un-
counted or be improperly counted. See, e.g.,
Democratic Exec. Comm. of Fla. v. Lee, 915 F.3d
1312, 1318-20 (11th Cir. 2019) [27 Fla. L.
Weekly Fed. C1696a] (challenge to signature-
match procedures for absentee and provisional
ballots); Wexler v. Anderson, 452 F.3d 1226,
1232 (11th Cir. 2006) [19 Fla. L. Weekly Fed.
C683a] (challenge to manual-recount procedures
under which some ballots might “receive a differ-
ent, and allegedly inferior, type of review in the
event of a manual recount”). All the statute does is
determine the order in which candidates appear in
each office block on the ballot.

If the statute burdened voting or associational
rights even slightly, we could apply legal stan-
dards to determine whether the burden was un-
constitutional. Under Anderson and Burdick, we
would weigh the burden imposed by the law
against the state interests justifying that burden.
See Common Cause/Ga., 554 F.3d at 1352. But
because the statute does not burden the right to
vote, we cannot engage in that kind of review. The
voters and organizations ask us to decide not
whether the ballot statute burdens identifiable
voting or associational rights, but whether it
confers an unfair partisan advantage on the Re-
publican Party.

Instead of basing their complaint on individual
voting or associational rights, the voters and
organizations allege a novel complaint premised
on the idea that the extra votes that flow from top
ballot position should be distributed “fairly”
between the major political parties. The “crux of
[their] constitutional claim,” they explain, “is the
way in which” the ballot statute distributes the
primacy vote “between similarly-situated major
parties.” In their view and the district court’s,
fairness means distributing the primacy vote
either evenly between the major parties or on
some apolitical basis, like random lottery or
alphabetically by candidate last name.

But sensible as those approaches might be,
they are hardly the only ways to conceive of a
“fair” ballot order. As in Rucho, “it is not even
clear what fairness looks like in this context.” 139
S. Ct. at 2500. Instead of splitting the primacy
effect between the two major parties, perhaps
Florida should ensure that each political party on
the ballot—including minor parties—has an equal
number of its candidates listed first for office.
After all, parties that have qualified to be on the
ballot are similarly situated with respect to any
right to be first on the ballot. Or, because that
approach might give an undue advantage to minor

parties with few supporters, perhaps Florida
should distribute the primacy effect proportion-
ately based on the number of registered voters in
each party. That is, if 20 percent of registered
voters belong to one political party, that party’s
candidates should appear first on 20 percent of the
ballots, and so on. Maybe Minnesota’s approach
is fairest: award the primacy effect entirely to one
party—the party that received the fewest votes in
the last election. Minn. Stat. § 204D.13(2). One
could imagine many other ballot schemes that
plausibly claim to be the fairest way, or at least a
fair way, to distribute the primacy effect, includ-
ing the one Florida adopted nearly 70 years ago:
giving all parties the chance to win the primacy
effect at each gubernatorial election.

As in the partisan gerrymandering context,
picking among these alternatives “poses basic
questions that are political, not legal.” Rucho, 139
S. Ct. at 2500. “There are no legal standards
discernible in the Constitution for making such
judgments, let alone limited and precise standards
that are clear, manageable, and politically neu-
tral.” Id. “Any judicial decision on what is ‘fair’ in
this context would be an ‘unmoored determina-
tion’ of the sort characteristic of a political ques-
tion beyond the competence of the federal courts.”
Id. (quoting Zivotofsky v. Clinton, 566 U.S. 189,
196 (2012) [23 Fla. L. Weekly Fed. S213a]).

And even if courts could discern in the Consti-
tution a standard of fairness for evaluating ballot-
order regimes, they would run headlong into the
second problem the Supreme Court identified in
Rucho. There are no discernable and manageable
standards “to answer the determinative question”:
How much partisan advantage from ballot order is
too much? See id. at 2501; see also id. at 2498
(asking “how much partisan dominance is too
much” (internal quotation marks omitted)). It is
impossible to ensure that each candidate or party
in a particular election appears at the top of the
ballot an equal number of times. Election officials
cannot know in advance how many ballots will be
cast in a given race, let alone how many ballots
will be cast in each county or voting precinct or
which counties and precincts have the largest
numbers of disinterested voters. Relatedly, how
large must the primacy effect be to create a consti-
tutional problem? Two percent of voters? Five
percent? Some greater share? If the standard is an
“outcome determinative” number of voters, then
any disparity in allocating the primacy effect
could violate the Constitution in close races.
Would awarding the primacy effect to a single
political party be constitutional in a noncompeti-
tive state where it would make no difference to
electoral outcomes but unconstitutional in a
battleground state? As with partisan gerrymander-
ing, even if courts “knew which version of fair-
ness to be looking for, there are no discernible and
manageable standards for deciding whether there
has been a violation.” Id. at 2501.

At bottom, the voters and organizations’
challenge to the ballot statute rests on the notion
“that each party must be influential in proportion
to its number of supporters.” Id. Their complaint
is that some voters who are neither Democrats nor
Republicans will vote for the Republican candi-

date solely because the Republican is listed first,
giving Republicans an advantage beyond their
actual number of supporters. But the Supreme
Court has never accepted that baseline as provid-
ing a justiciable standard in any context. It has
instead emphatically rejected the idea that federal
courts are “responsible for vindicating general-
ized partisan preferences.” Id. (quoting Gill v.
Whitford, 138 S. Ct. 1916, 1933 (2018) [27 Fla. L.
Weekly Fed. S373a]).

The federal judiciary’s “constitutionally
prescribed role is to vindicate the individual rights
of the people appearing before it.” Id. (quoting
Gill, 138 S. Ct. at 1933). Where an election law
does not burden the right to vote in any way, we
cannot vindicate individual rights. And we “have
no license to reallocate political power between
the two major political parties, with no plausible
grant of authority in the Constitution, and no legal
standards to limit and direct [our] decisions.” Id.
at 2507. The complaints of partisan gerrymander-
ing in Rucho cannot be persuasively distinguished
from the voters and organizations’ complaint. A
complaint that the order in which candidates
appear on a ballot confers an impermissible
partisan advantage to one party presents a
nonjusticiable political question.

One possible response to the preceding analy-
sis is that because the voters and organizations
have not alleged any burden on voting rights,
their complaint fails on the merits though it re-
mains justiciable. But a complaint can both fail to
state a constitutional violation and be
nonjusticiable if there are no judicially discernible
and manageable standards to adjudicate it. Take
complaints of partisan gerrymandering. In the
light of Rucho, we know that any complaint that a
redistricting plan is unconstitutionally partisan
must be dismissed as nonjusticiable—even if the
challenged plan is so fair that it could not possibly
violate the Constitution. Nor must a particular
practice even be capable of violating the Consti-
tution for challenges to that practice to be
nonjusticiable. Our guide, again, is Rucho. We do
not know whether partisan gerrymandering can
ever violate the Constitution; in its 46 years of
attempting to adjudicate those complaints, the
Supreme Court never declared a single redistrict-
ing plan unconstitutionally partisan. Id. at 2491,
2497-98, 2507. But even though partisan gerry-
mandering may not violate the Constitution,
challenges to that practice are nonetheless
nonjusticiable because they are unsuited for
resolution by federal courts. Id. at 2507-08. The
same is true for complaints of partisan advantage
based on ballot order.

The voters and organizations’ arguments that
their complaint is justiciable are unconvincing. To
make their case, they attempt to distinguish
Rucho, invoke a host of inapposite precedents,
and posit hypothetical laws that bear no resem-
blance to the challenged law in this action. None
of their arguments have merit.

The voters and organizations first suggest that
Rucho is distinguishable because the Supreme
Court searched for a judicially manageable stan-
dard to police partisan gerrymandering “for
decades” without success. But Rucho makes clear
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that complaints of partisan gerrymandering have
always been nonjusticiable; it did not impose a
requirement that courts first struggle to identify a
justiciable standard for some period of time before
declaring a complaint nonjusticiable. Complaints
of partisan gerrymandering did not become
nonjusticiable only after the Court tried and failed
to develop a standard. See Lester v. United States,
921 F.3d 1306, 1312 (11th Cir. 2019) [27 Fla. L.
Weekly Fed. C1980a] (W. Pryor, J., respecting
the denial of rehearing en banc) (“[W]e should be
mindful of the difference between a change in
judicial doctrine and a change in law.” (emphasis
added)). Instead, the Court’s inability to discern a
manageable standard was evidence that these
complaints had always been “outside the courts’
competence and therefore beyond the courts’
jurisdiction.” Rucho, 139 S. Ct. at 2494; see also
Lester, 921 F.3d at 1313 (“Without distinguishing
between judges’ understanding of the law and the
law itself, . . . the Supreme Court [could not]
meaningfully describe a past decision of its own
as ‘wrong the day it was decided.’ ” (quoting
Planned Parenthood of Se. Penn. v. Casey, 505
U.S. 833, 863 (1992) (joint opinion of O’Connor,
Kennedy, and Souter, JJ.))). As discussed below,
the judiciary’s experience with partisan ballot-
order complaints provides similar evidence that
no judicially discernible and manageable stan-
dards exist to adjudicate them—that is, that these
complaints have always been nonjusticiable.

The voters and organizations also argue that
Rucho is distinguishable because some amount of
partisan gerrymandering is constitutionally per-
missible in redistricting, but partisan consider-
ations are off limits in the realm of election ad-
ministration. And if partisan considerations are
forbidden in election administration, that reality
arguably eliminates the line-drawing problem the
Supreme Court faced in Rucho—how much
partisanship is too much? In the voters and organi-
zations’ view, any partisanship is too much parti-
sanship in this context. Cf. id. at 2502 (explaining
that complaints of racial gerrymandering can
rightly ask “for the elimination of a racial classifi-
cation” but that complaints of partisan gerryman-
dering “cannot ask for the elimination of partisan-
ship”).

This argument has at least two problems. First,
partisan considerations are not entirely off limits
in election administration. Partisan motivations
do not doom a nondiscriminatory election law if
“valid neutral justifications” also support the law.
Crawford, 553 U.S. at 204 (plurality opinion); see
also Common Cause/Ga., 554 F.3d at 1355. But
even if partisan motivations were entirely off
limits in election administration, that fact would
not eliminate the line-drawing problems inherent
in the voters and organizations’ complaint, which
is based solely on the partisan effects of the ballot
statute. The voters and organizations have never
argued that the Democrat-led legislature and
Democratic governor that enacted the statute were
motivated by impermissible partisan intent. Their
complaint does not ask for the elimination of
partisan intent in ballot order. It asks for a fair
allocation of the primacy vote, much like the
complaints of partisan gerrymandering in Rucho

asked for “a [fair] level of political power and
influence.” 139 S. Ct. at 2499.

The voters and organizations next contend that
because other challenges to election regulations
are justiciable, theirs must be too. They point to
Williams v. Rhodes, 393 U.S. 23, 24, 28 (1968),
which held that a challenge to laws that “made it
virtually impossible” for certain political parties
to access the ballot was justiciable. But Williams
provides no support for their position.

Laws that limit the ability of candidates or
parties to access the ballot burden “voters’ free-
dom of choice and freedom of association.”
Anderson, 460 U.S. at 806 (emphasis added); see
also Socialist Workers Party, 479 U.S. at 193
(explaining that ballot-access restrictions “im-
pinge upon the rights of individuals to associate
for political purposes, as well as the rights of
qualified voters to cast their votes effectively”).
Standards exist to assess the burdens imposed by
restrictions on ballot access. See Socialist Workers
Party, 479 U.S. at 193-99. But no standards exist
to judge challenges to the partisan advantage
conferred by ballot order.

The voters and organizations contend that if
we determine their complaint is nonjusticiable,
other more nefarious ballot laws will be insulated
from judicial review. They offer examples of
hypothetical laws that require a “thumbs-up” or
asterisk symbol next to candidates of the Gover-
nor’s party, or that require the names of those
candidates to appear in larger font, bold print, or
a different color. Because challenges to these laws
should be justiciable, they argue, so also should
challenges to laws that govern ballot order.

A ruling that this lawsuit is nonjusticiable
would not mean that challenges to these kinds of
ballot laws are also nonjusticiable. The Elections
Clause, which commits the regulation of the
“Times, Places and Manner of holding Elections”
to state legislatures, U.S. Const. art. I, § 4, cl. 1,
provides a judicially discernable and manageable
standard to evaluate nonprocedural laws about
ballot content. The Supreme Court has held that
the Elections Clause establishes the boundaries of
state authority over elections. See Cook v. Gralike,
531 U.S. 510, 523 (2001) (“[T]he States may
regulate the incidents of such elections, including
balloting, only within the exclusive delegation of
power under the Elections Clause.”). In Cook, the
Court invalidated a Missouri law that placed a
pejorative designation next to candidates who
refused to support term limits because the law did
not regulate the time, place, or manner of elections
but instead sought to disparage or endorse particu-
lar candidates. Id. at 523-26. “Thumbs-up” laws
could be evaluated under that standard, as could
other laws that arguably do not regulate the man-
ner of elections, like laws that provide favorable
font choices for certain candidates. But Cook and
the Elections Clause provide no standard to
evaluate laws that govern ballot order. Unlike the
law at issue in Cook or a “thumbs-up” law, laws
that govern ballot order plainly regulate the
manner of elections and are within the power of
states to enact. To use an Australian ballot,
Florida, like every other state, necessarily had to
decide the order in which candidates’ names

appear on the ballot. And the choice of what order
to adopt cannot be evaluated using legal standards
because it “poses basic questions that are political,
not legal.” Rucho, 139 S. Ct. at 2500.

One might think that holding the voters and
organizations’ complaint to be nonjusticiable
would mean that all challenges to ballot order are
nonjusticiable, but that is not so. Rucho makes
clear that one kind of challenge to a law can be
justiciable and another nonjusticiable depending
on whether judicially discernable and manageable
standards exist to adjudicate the complaint. The
Court explained that challenges to a redistricting
plan based on racial gerrymandering or violations
of the one-person, one-vote principle are justicia-
ble because manageable standards exist to adjudi-
cate those complaints, even though challenges to
the same redistricting plan based on its partisan
effects are nonjusticiable. See id. at 2501-02.
Similarly, if the voters and organizations’ com-
plaint were that Florida’s ballot order somehow
made it more difficult for Democrats to vote for
their candidate of choice, their complaint would
be justiciable, and we would have to weigh the
burden imposed by the law against the state’s
regulatory interests. See Burdick, 504 U.S. at 434;
Common Cause/Ga., 554 F.3d at 1352. It is
conceivable that a law governing ballot order
could have that effect: a law that required Demo-
crats to be placed on the last page of the ballot and
all other candidates to appear on the earlier pages
might make it more difficult for Democratic
voters to find and select their preferred candidate.
But that is not the kind of complaint the voters and
organizations brought. They instead ask us to
fairly apportion the primacy vote among the
political parties, and that complaint falls squarely
within Rucho’s definition of a political question.

The voters and organizations also argue that
the decisions of other courts adjudicating com-
plaints of partisan advantage based on ballot order
prove that their complaint is justiciable. But the
relevant decisions all predate Rucho. See, e.g.,
Libertarian Party of Va. v. Alcorn, 826 F.3d 708,
717 (4th Cir. 2016); Green Party of Tenn. v.
Hargett, 767 F.3d 533, 550-51 (6th Cir. 2014);
Koppell v. N.Y. State Bd. of Elections, 153 F.3d
95, 96 (2d Cir. 1998); McLain v. Meier, 637 F.2d
1159, 1167 (8th Cir. 1980); Sangmeister v.
Woodard, 565 F.2d 460, 465 (7th Cir. 1977). And
none of the decisions addressed whether com-
plaints of partisan advantage based on ballot order
are justiciable. More fundamentally, that courts
have attempted to adjudicate a complaint does not
mean the complaint is justiciable. Indeed, before
Rucho, numerous lower courts had crafted some
standard to adjudicate complaints of partisan
gerrymandering. See Rucho, 139 S. Ct. at 2502-
06.

Even taken on their own terms, these decisions
support, rather than undermine, the conclusion
that the voters and organizations’ complaint is
nonjusticiable. They provide evidence that the
voters and organizations’ complaint is inherently
standardless, much as the many prior decisions
attempting to adjudicate complaints of partisan
gerrymandering did in Rucho. See id. at 2497-98.
Because complaints of partisan advantage based



Headnotes and indexes are copyrighted and may not be duplicated by photocopying, printing,
or other means without the express permission of the publishers. 1-800-351-0917

28 Fla. L. Weekly Fed. C1100 U.S. COURT OF APPEALS, ELEVENTH CIRCUIT

on ballot order are not based on the right to vote at
all, the courts in each of these decisions were
forced to decide what constituted a fair method of
allocating of the top ballot position and then
determine whether the challenged law so departed
from that standard of fairness that it violated the
Constitution.

Unsurprisingly, the courts settled on different
and sometimes contradictory standards. The
Fourth Circuit, for example, concluded that
“facially neutral and nondiscriminatory” ballot-
order laws “impose[ ] only the most modest
burdens” on voting and associational rights and
for that reason survive scrutiny under Anderson
and Burdick. Libertarian Party of Va., 826 F.3d at
717. The Eighth Circuit, in contrast, held that
“position advantage must be eliminated as much
as is possible” and decided that the “fairest rem-
edy” was “some form of ballot rotation whereby
‘first position’ votes are shared equitably by all
candidates.” McLain, 637 F.2d at 1169 (emphasis
added). The Seventh Circuit did not require
rotation of the top ballot spot among all candi-
dates; instead, it held that laws governing ballot
order pose no constitutional problem so long as
they are “neutral” in character and do not inten-
tionally favor one class of candidates over an-
other. Sangmeister, 565 F.2d at 465-68. And at
least one court has concluded that even a “neutral”
method of assigning ballot posi-
tion—alphabetically by candidate last name—
violated the state constitutional rights of a candi-
date whose name would never allow him to
appear at the top of the ballot. Kautenburger v.
Jackson, 333 P.2d 293, 294-95 (Ariz. 1958).
These decisions strengthen the conclusion that
there are no judicially discernable and manage-
able standards for adjudicating complaints of
partisan advantage based on ballot order. Such
complaints present competing visions of fairness
that are “unguided and ill suited to the develop-
ment of judicial standards.” Rucho, 139 S. Ct. at
2501 (internal quotation marks omitted). Federal
judges have no business deciding them.

Finally, the voters and organizations contend
that the Supreme Court’s summary affirmance in
Mann v. Powell, 398 U.S. 955 (1970) (mem.),
establishes that their complaint is justiciable, but
that is plainly wrong. The law at issue in Mann
placed candidates on the ballot in the order they
submitted their nominating petitions and gave the
Illinois Secretary of State unfettered discretion to
break ties if he received multiple petitions simul-
taneously. 314 F. Supp. 677, 678-79 (N.D. Ill.
1969), aff’d, 398 U.S. 955. When the Secretary
received two or more petitions simultaneously, he
chose to break the tie in favor of incumbents. Id. A
three-judge district court enjoined that practice,
id. at 679, and the Supreme Court summarily
affirmed, Mann, 398 U.S. at 955. But because
neither court addressed whether it had jurisdiction
to hear the dispute, Mann is not precedential as to
justiciability. See Steel Co. v. Citizens for a Better
Env’t, 523 U.S. 83, 91 (1998) (“We have often
said that drive-by jurisdictional rulings of this sort
. . . have no precedential effect.”); United States v.
More, 7 U.S. (3 Cranch) 159, 172 (1805) (Mar-
shall, C.J., at oral argument) (“No question was

made, in that case, as to the jurisdiction. It passed
sub silentio, and the court does not consider itself
as bound by that case.”).

Not only is Mann a nonprecedential drive-by
ruling on the issue of justiciability, but it also
provides no basis to conclude that the Supreme
Court has ever adjudicated a complaint based on
the partisan effects of ballot order. The Supreme
Court has cautioned that we must not overread its
summary affirmances: “the precedential effect of
a summary affirmance extends no further than the
precise issues presented and necessarily decided
by those actions. A summary disposition affirms
only the judgment of the court below, and no
more may be read into our action than was essen-
tial to sustain that judgment.” Anderson, 460 U.S.
at 784 n.5 (internal quotation marks omitted); see
also Mandel v. Bradley, 432 U.S. 173, 176 (1977)
(“Because a summary affirmance is an affirmance
of the judgment only, the rationale of the
affirmance may not be gleaned solely from the
opinion below. When we summarily affirm,
without opinion, we affirm the judgment but not
necessarily the reasoning by which it was
reached.” (alteration adopted) (internal quotation
marks omitted)). It is impossible to tell whether
the Supreme Court based its summary affirmance
in Mann on the district court’s rationale—that the
Secretary’s decision to “favor incumbents in
breaking ties” violated the plaintiffs’ “right to fair
and evenhanded treatment,” 314 F. Supp. at
679—or on some alternative basis. The Court
could just as well have affirmed on an alternative
ground—for example, the ground urged by the
plaintiffs “that the statute [was] unconstitutional
for failure to set out standards to guide the Secre-
tary’s action in breaking ties.” Id. at 678. In short,
the voters and organizations’ reliance on Mann is
completely misplaced.

The voters and organizations’ attempts to
escape the reasoning of Rucho are all unavailing.
Despite their many protests, Rucho compels the
conclusion that complaints of unfair partisan
advantage based on ballot order present
nonjusticiable political questions. Although
Rucho may seem counterintuitive to federal
judges who are used to usurping the authority of
state legislatures to regulate elections, it should
not. The Constitution commits the “Times, Places
and Manner” of holding congressional elections
to legislatures—the state legislatures in the first
instance, subject to any regulations Congress
prescribes. U.S. Const. art. I, § 4, cl. 1. Our found-
ing charter never contemplated that federal courts
would dictate the manner of conducting elec-
tions—in this lawsuit, down to the order in which
candidates appear on a ballot.

Alexander Hamilton explained in Federalist
59 that “a discretionary power over elections
ought to exist somewhere,” but that somewhere
was not the federal judiciary. The Federalist No.
59, at 306 (Alexander Hamilton) (George W.
Carey & James McClellan eds., 2001). Instead,
Hamilton identified “only three ways in which
this power could have been reasonably orga-
nized.” Id. It could be “lodged wholly in the
national legislature, or wholly in the state legisla-
tures, or primarily, in the latter, and ultimately in

the former.” Id. The Constitution, of course,
adopted the third option. But the district court in
this action assumed for itself the “discretionary
power over elections” that the Constitution as-
signs to the state and federal legislatures, in con-
travention of clear Supreme Court precedent that
should have prevented it from reaching the merits
of this dispute. Its decision to do so was error.
))))))))))))))))))
(JILL PRYOR, Circuit Judge, concurring in part
and dissenting in part.) For the past 20 years, the
Republican candidate’s name has been listed first
on every general election ballot in every race in
every contested partisan election in the state of
Florida. In this case, individuals and organizations
sued Florida’s Secretary of State to challenge as
unconstitutional the state statute governing ballot
ordering in general elections. Florida law requires
the names of candidates from the governor’s party
to be listed first for each office on the general
election ballot. See Fla. Stat. § 101.151(3)(a). The
district court found after a bench trial that this
ballot-ordering scheme has awarded Republican
candidates a “small but statistically significant
advantage” due to the tendency of some voters to
select a candidate simply because his name is
listed first (a phenomenon known as the “primacy
effect” or “candidate name order effect”). Doc.
202 at 2.1 As a result, the court concluded, the
scheme violated the First and Fourteenth Amend-
ments.

The merits question in this appeal is whether
Florida’s ballot-order law violates the Constitu-
tion by awarding the advantage created by the
primacy effect to candidates based on their affilia-
tion with the governor’s political party. But before
we can address the merits, we must be sure that
the plaintiffs have standing to bring this chal-
lenge. See Warth v. Seldin, 422 U.S. 490, 498
(1975) (“[T]he question of standing is whether the
litigant is entitled to have the court decide the
merits of the dispute or of particular issues.”).

The Constitution limits the power of the
judiciary to deciding “Cases” and “Controver-
sies.” U.S. Const. art. III, § 2, cl. 1. To satisfy the
case-or-controversy requirement, a plaintiff must
have standing to sue. See Spokeo, Inc. v. Robins,
136 S. Ct. 1540, 1547 (2016) [26 Fla. L. Weekly
Fed. S128a]. To establish standing, a plaintiff
must show (1) an injury in fact; (2) a causal con-
nection between the injury and the causal conduct,
meaning that the injury is fairly traceable to the
defendant’s conduct; and (3) a likelihood that the
injury will be redressed by a favorable decision.
Id.; MSP Recovery, LLC v. Allstate Ins. Co., 835
F.3d 1351, 1357 (11th Cir. 2016) [26 Fla. L.
Weekly Fed. C738a]. Failure to demonstrate any
one of these three elements defeats a plaintiff’s
standing. The majority opinion concludes that the
plaintiffs lack standing to sue the Secretary of
State because at trial they failed to prove all three:
(1) that any plaintiff suffered an injury in fact; (2)
that any injury a plaintiff suffered, if one existed,
was fairly traceable to the Secretary’s conduct,
and (3) that any injury a plaintiff suffered, if one
existed, could be redressed by a judgment against
the Secretary.

I agree with the majority that the plaintiffs lack
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standing because at trial they failed to prove that
any plaintiff suffered an injury in fact. In my view,
the plaintiffs’ strongest argument is that plaintiff
Priorities USA—which describes itself as a pro-
gressive organization that works to increase
participation of underrepresented communities in
civil life and the political process and supports
Democrats running for office around the coun-
try—suffered an injury in fact under a diversion-
of-resources theory. The plaintiffs argue that to
overcome the advantage the ballot-order scheme
grants Republican candidates as a result of the
primacy effect, Priorities USA had to devote more
resources to the candidates it supported in Florida,
which drained its resources. But I must agree with
the majority that even Priorities USA’s evidence
is insufficient. The problem with the plaintiffs’
reliance on a diversion-of-resources theory is that
they presented no evidence of any activities
Priorities USA “divert[ed] resources away from in
order to spend additional resources on combatting
the primacy effect.” Maj. Op. at 21-22 (citing
Havens Realty Corp. v. Coleman, 455 U.S. 363,
379 n.21 (1982)). Because the plaintiffs failed to
prove that any plaintiff suffered an injury in fact,
I join Part III-A of the majority opinion holding
that the plaintiffs failed to establish standing and
thus the district court lacked jurisdiction to reach
the merits.

The absence of injury in fact defeats standing;
there is no need to go further. But the majority
does not stop here. In Part III-B, the majority
opinion announces alternative holdings that the
plaintiffs lack standing because, even assuming
they proved injury, their injury was not fairly
traceable to the Secretary of State or redressable in
a lawsuit against her because under Florida law
different government officials—county election
supervisors—are responsible for preparing the
ballots listing the candidates in order.2 I believe
that the questions of Florida law we must resolve
to decide traceability and redressability—in
ordering candidates’ names on ballots, what role
does the Secretary of State play and does she
exercise sufficient authority over county election
supervisors?—are considerably harder than the
majority makes them out to be. I cannot agree
with the majority’s decision to forge ahead none-
theless and reach alternative holdings that depend
on resolving unsettled and difficult questions of
state law about the scope of a state official’s role
and the extent of her power. What’s more, in
holding that the plaintiffs failed to establish
traceability or redressability, the majority unveils
a new understanding of those concepts that im-
poses a heavier burden on the plaintiffs than our
precedent supports and creates a split with author-
ity from other circuits. I respectfully dissent from
Part III-B of the majority opinion because I be-
lieve that principles of judicial restraint counsel us
to refrain from addressing traceability and
redressability.3

I.
As the majority opinion reflects, the issues of

traceability and redressability turn on our inter-
pretation of Florida law. To establish that their
injury was traceable to the Secretary of State’s
conduct, the plaintiffs had to prove a “causal

connection” between their injuries and the con-
duct they complained of. Focus on the Family v.
Pinellas Suncoast Transit Auth., 344 F.3d 1263,
1273 (11th Cir. 2003) [16 Fla. L. Weekly Fed.
C1077b]. To establish that their injury was
redressable by suing the Secretary, the plaintiffs
had to prove that it was “likely, as opposed to
merely speculative” that their hypothetical injury
would “be redressed by a favorable decision”
against her. Loggerhead Turtle v. Cty. Council of
Volusia Cty., 148 F.3d 1231, 1253 (11th Cir.
1998) (internal quotation marks omitted). In
deciding whether the plaintiffs could satisfy the
traceability and redressability requirements, then,
we must consider the extent of the Secretary of
State’s authority under Florida state law when it
comes to ballot ordering.

According to the majority opinion, the plain-
tiffs failed to establish redressability or traceabil-
ity because Florida law tasks county election
supervisors, “independently of the Secretary, with
printing the names of candidates on ballots in the
order prescribed by the ballot statute.” Maj. Op. at
24-25. The majority opinion interprets Florida
law as (1) placing all responsibility for the order-
ing of candidates on the ballots with the county
election supervisors, thus giving the Secretary no
“role in determining the order in which candidates
appear on ballots,” and (2) giving the Secretary no
control over the county election supervisors. Id. at
25-26. Notably, no Florida court has ever held
that the Secretary of State’s authority is so limited.
Perhaps even more remarkable, the majority’s
argument about the Secretary of State’s authority
is one that she herself never raised in this case,
even though, as the majority opinion demon-
strates, it would have been to her advantage.4 And
yet the majority opinion concludes that this case
presents a straightforward question about the
proper interpretation of Florida’s Election Code.

I urge that we abstain from alternative hold-
ings on traceability and redressability because
these issues turn on questions about how the state
of Florida has structured its government to divide
power between state and local officials in the
crucial function of holding elections. These are
questions that are best answered by Florida state
courts. Reading Florida’s Election Code in the
absence of such guidance, however, I think the
better answer to the question whether the Secre-
tary of State plays a sufficient role in setting ballot
order and exercises adequate control over the
county election supervisors to support standing is
“yes.” In this section, I review the provisions in
Florida’s Election Code defining the scope of the
Secretary of State’s authority, with emphasis on
three provisions that the majority opinion seems
to misapprehend. Importantly, if the majority
opinion’s understanding of Florida law is wrong,
so are its holdings on traceability and
redressability.

A.
To understand the scope of the Secretary of

State’s authority, we must interpret Florida’s
Election Code, following Florida’s rules of statu-
tory construction. See Robbins v. Garrison Prop.
& Cas. Ins. Co., 809 F.3d 583, 586 (11th Cir.
2015) [25 Fla. L. Weekly Fed. C1900a]. Those

rules provide that “legislative intent is the most
important factor that informs our analysis.”
Quarantello v. Leroy, 977 So. 2d 648, 651 (Fla.
Dist. Ct. App. 2008) [33 Fla. L. Weekly D517a].
Legislative intent must be gleaned “primarily
from the text of the statute,” focusing on “the
actual language used by the Legislature.” Id.
(internal quotation marks omitted). In examining
statutory text, courts in Florida “will not look
merely to a particular clause in which general
words may be used, but will take in connection
with it the whole statute.” Id. (internal quotation
marks omitted); see also Orange Cty. v. Singh,
268 So. 3d 668, 671 n.4 (Fla. 2019) [44 Fla. L.
Weekly S151a] (“In construing the Florida Elec-
tion Code, it is necessary to read all provisions in
pari materia.”).

When we look at Florida’s Election Code as a
whole, we see that the Florida Legislature has
divided responsibility for administering elections
among state and local officials. The Secretary of
State, appointed by the governor, serves as the
head of the Department of State, oversees its
Division of Elections, and is charged with “gen-
eral supervision and administration of the election
laws.” See Fla. Stat. §§ 15.13; 20.10(1), (2)(a).
The Secretary is the “chief election officer of the
state” responsible for “[o]btain[ing] and
maintain[ing] uniformity in the interpretation and
implementation of the election laws.” Id. §
97.012(1). To maintain this uniformity, the De-
partment of State may “adopt by rule uniform
standards for the proper and equitable interpreta-
tion and implementation of the requirements of
chapter 97 through 102 and 105 of the Election
Code.” Id.5 The ballot-order statute is found in
chapter 101.

Although the Secretary of State plays a role in
overseeing elections across the state, most of the
work in administering elections occurs at the
county level. Each of Florida’s 67 counties elects
its own election supervisor who oversees how
elections in her county are conducted. See id. §
98.015(1). Each supervisor is responsible for
appointing an election board, comprised of poll
workers for each precinct in the county, that
conducts the voting in each precinct on election
day. See id. § 102.012(1), (4). The supervisor’s
responsibilities also include “updat[ing] voter
registration, enter[ing] new voter registrations
into the statewide voter system, and act[ing] as the
official custodian of documents” related to elector
registration “and changes in voter registration
status.” Id. § 98.015(3).

Most relevant here, county election supervi-
sors print the ballots that voters use. Before a
general election, the Department of State certifies
to each county election supervisor the names of
the candidates running for office that are to appear
on ballots in that county. Id. § 99.121. The Elec-
tion Code then directs that the “names of such
persons shall be printed by the supervisor of
elections upon the ballot in their proper place as
provided by law.” Id. Based solely on this lan-
guage, the majority opinion concludes that elec-
tion supervisors set the order of the candidate’s
names on the ballot. From there, the majority
opinion concludes that the Secretary of State
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exercises no control over how Florida election
supervisors carry out their duty to order ballots
because under Florida’s state constitution and the
Election Code the county officials are elected by
the voters, and the Secretary of State does not
appoint them, does not compensate them, may not
suspend them, and may not remove them from
office.

My concern is that the majority opinion’s
analysis of Florida law is incomplete because it
reads provisions of Florida’s Election Code in
isolation, contrary to Florida’s rules of statutory
construction. In particular, the majority’s interpre-
tation fails to appreciate the effect of three rele-
vant provisions of the Code, which suggest that
the Florida Legislature intended for the Secretary
of State to play a substantive role in setting the
ballot order and overseeing how election supervi-
sors carry out their duties in this regard.

The first provision the majority opinion
largely overlooks is the one in which the Florida
Legislature charges the Department of State with
“adopt[ing] rules prescribing a uniform primary
and general election ballot.” See id. §
101.151(9)(a). These rules must incorporate the
requirements of § 101.151—which includes the
ballot-order scheme in subsection (3)(a)—and
may “prescribe additional matters” including
rules governing “[i]ndividual race layout.” See id.
§ 101.151(9)(a). Among other things, the Depart-
ment’s “rules must graphically depict a sample . . .
general election ballot form.” Id. § 101.151(9)(b).
The Department’s form ballots incorporate the
ballot-ordering scheme. See, e.g., Form Official
General Election Ballot, DS-DE 207 (eff. Sep. 12,
2018), available at https://www.flrules.org/
Gateway/reference.asp?No=Ref-06441 (last
accessed April 28, 2020); see also Fla. Admin.
Code Ann. r. 1S-2.032(15)(b) (2020) (stating that
the ballot form is incorporated by reference into
the Secretary’s rules). This is consistent with the
Secretary of State’s explanation at oral argument
that after the primary elections, “we have a ballot
order that the [Secretary of] State provides to the
[county election] supervisors . . . then they design
and set the ballot per the order that is provided by
the State.” Oral Argument Recording at 36:10-
36:46.6

Indeed, the Elections Code’s use of the terms
“prescribing” and “prescribe” when describing
the Secretary of State’s power to make rules
governing general election ballots and individual
race layout confirms that the Florida Legislature
granted the Secretary of State authority to direct
election supervisors when they perform the task
of preparing ballots, including the ordering of
candidates. The plain meaning of “prescribe” is
“[t]o make an authoritative ruling.” Prescribe,
The Oxford English Dictionary (online ed.) (last
accessed April 27, 2020); see Nehme v. Smithkline
Beecham Clinical Labs., Inc., 863 So. 2d 201, 205
(Fla. 2003) [28 Fla. L. Weekly S719a] (explaining
that under Florida law, “[w]hen necessary, the
plain and ordinary meaning of words can be
ascertained by reference to a dictionary” (internal
quotation marks omitted)). In trying to discover
what the Florida Legislature intended when it
adopted the Election Code, I cannot imagine that

when it directed the Secretary to adopt rules
incorporating the requirements of the ballot-order
statute in “prescribing” general election ballots, it
contemplated that county supervisors administer-
ing those elections would not be required to
follow them.

This should have been enough to give the
majority pause, but there is a second provision
that the majority opinion misapprehends. Section
97.012(16) authorizes the Secretary of State to
“[p]rovide written direction and opinions to the
supervisors of elections on the performance of
their official duties with respect to the Florida
Election Code or rules adopted by the Department
of State.” Fla. Stat. § 97.012(16). This provision
appears to flatly contradict the majority’s opinion
that the Secretary plays no role in and has no
authority over the election supervisors’ “perfor-
mance of their official duties with respect to the
Florida Election Code” when it comes to the
Code’s ballot-order provision. Id.

The power to issue written “direction” to
election supervisors, according to the term’s plain
and ordinary meaning, is the power to “instruct[ ]”
the election supervisors on “how to proceed or
act” in carrying out their official duties and to give
them “authoritative guidance.” Direction, The
Oxford English Dictionary (online ed.) (last
accessed April 27, 2020).7 Again, why would the
legislature include such a provision if it intended
that the election supervisors had no obligation to
follow the Secretary’s directions and opinions?

This brings me to the third provision of the
Florida Election Code that the majority opinion
neglects to afford the significance I believe is due.
As the majority opinion points out, § 97.012(14)
gives the Secretary of State the power to bring an
action at law or in equity by mandamus or injunc-
tion “to coerc[e]” a county supervisor of elections
to perform any duties with respect to the Election
Code or to comply with any rule adopted by the
Department of State. Maj. Op. at 26; see Fla. Stat.
§ 97.012(14). The majority opinion views this
provision as evidence that the Secretary of State
lacks authority over the election supervisors
because she must rely on the judicial process to
coerce an election supervisor to comply.

I lack the majority’s confidence that this
provision signals the Secretary’s lack of authority
over the election supervisors. I find it significant
that the Florida Legislature expressly gave the
Secretary of State a cause of action, particularly a
mandamus action—an “extraordinary remedy”—
to compel an election supervisor to follow the
Department of State’s rules. State ex rel. Perkins
v. Lee, 194 So. 315, 317 (Fla. 1940). After all, it is
well-established under Florida law that a writ of
mandamus is available only when the duty sought
to be coerced is “ministerial in nature” and the
“respondent is under a clear legal duty to act.”
State ex rel. Cherry v. Stone, 265 So. 2d 56, 57
(Fla. Dist. Ct. App. 1972) (emphasis added). If
county election supervisors are under a clear legal
duty to follow her Department’s rules, then it
cannot be true that the Secretary lacks the author-
ity to direct them. Rather than supporting the
majority opinion’s conclusion, § 97.012(14)
appears to undercut it by showing that the Secre-

tary of State possesses the authority to compel
election supervisors to perform their duties in
accord with her rules and directives.8

When all of these provisions are read together
as a unified whole, it appears to me that the Code
gives the Secretary of State the power to set
ballot-order rules and control how election super-
visors organize ballots. To be clear, I am not
answering these questions of Florida state law,
which, as I explain below, should be answered by
Florida state courts. But I am confident that the
majority opinion’s conclusions about the limits of
the Secretary of State’s authority rest on a woe-
fully incomplete analysis of Florida’s Election
Code.

B.
If the majority opinion is wrong about the

scope of the Secretary of State’s authority under
Florida law, that would mean that the plaintiffs
satisfied the standing requirements of traceability
and redressability. Let me explain. First, traceabil-
ity: If the Secretary plays a role in ordering candi-
dates’ names on general election ballots following
the ballot-order statute, any hypothetical injury
the plaintiffs suffered as a result of Florida’s
ballot-order law would, at a minimum, “flow
indirectly from” the Secretary’s actions. Focus on
the Family, 344 F.3d at 1273 (recognizing that the
traceability inquiry is “concerned with something
less than the concept of proximate cause” (internal
quotation marks omitted)).

The fact that the plaintiffs’ hypothetical inju-
ries also could be fairly traced to the county
election supervisors does not change the analysis.
An injury cannot be “the result of the independent
action of some third party not before the court.”
Lujan v. Defs. of Wildlife, 504 U.S. 555, 560
(1992) (emphasis added) (alterations adopted)
(internal quotation marks omitted). But standing
“is not defeated merely because the alleged injury
can be fairly traced to the actions of both parties
and non-parties.” Loggerhead Turtle, 148 F.3d at
1247.

Now, redressability: A hypothetical injury
arising from the challenged law would have been
redressed by the district court’s injunction, which,
among other things, directed the Secretary of
State not to “enforce . . . the ballot order scheme
described in section 101.151(3)(a).” Doc. 202 at
72. Under this injunction, the Secretary would
have to cease providing county election supervi-
sors with form ballots and promulgating rules and
regulations that effectuated the Election Code’s
ballot-order scheme—meaning that when prepar-
ing ballot forms the Secretary would have to use
a different method for ordering the candidates for
each office. She could have selected any method
other than putting candidates from the governor’s
political party first in every race. As the Secretary
has explained, her department provides each
county election supervisor with a list of candi-
dates in the order required by the ballot-order
statute. Given that the Secretary provides the lists
and oversees and directs how the county election
supervisors carry out their duties, it seems “likely,
as opposed to merely speculative” that any hypo-
thetical injury the plaintiffs suffered as a result of
enforcement of the ballot-order statute would be



Headnotes and indexes are copyrighted and may not be duplicated by photocopying, printing,
or other means without the express permission of the publishers. 1-800-351-0917

U.S. COURT OF APPEALS, ELEVENTH CIRCUIT 28 Fla. L. Weekly Fed. C1103

redressed by the district court’s relief. Logger-
head Turtle, 148 F.3d at 1253 (quoting Lujan, 504
U.S. at 561).

The majority opinion’s primary argument
about traceability and redressability is that the
Secretary of State lacks a sufficient connection to
Florida’s ballot-order scheme because she plays
no role in setting ballot order and exercises no
control over county election supervisors who set
ballot order. As I explained above, the majority
opinion reaches this conclusion only by ignoring,
for the most part, three key provisions of Florida’s
Election Code. When the majority opinion finally
gets around to acknowledging these three provi-
sions, it shifts gears and raises an entirely new
argument—that when a state official exercises
authority conferred on her by state law to promul-
gate rules and regulations under a statute, the
official does not “enforce” the statute. Maj. Op. at
34 (emphasis omitted) (internal quotation marks
omitted). The majority opinion warns that if we
were to conclude that the Secretary’s rule-making
power gives her the authority to enforce the
Election Code, “plaintiffs could presumably also
challenge a law by suing the legislators who
enacted it instead of the officials who execute it.”
Id.

I disagree that the statutory scheme reveals
that the Secretary of State does not enforce the
ballot-order statute. To me, the Secretary of
State’s role in elections, specifically ballot order-
ing, points more clearly to the conclusion that she
enforces the statute. The Secretary prepares and
provides to county election supervisors uniform
ballot forms that incorporate the ballot-order
scheme, promulgates rules under the Election
Code including the ballot-order statute, and
oversees how county election supervisors carry
out their duties, all in fulfilling her responsibility
(hers alone) to maintain uniformity in the interpre-
tation and implementation of the Code throughout
the state. See Fla. Stat. §§ 97.012(1), (14), (16);
101.151(9). The majority opinion accepts that the
Secretary “instruct[s]” supervisors about ballot
order. Maj. Op. at 34. Yet it cites no authority
supporting its conclusion that a state official
afforded these sorts of responsibilities does not
enforce the statute. Nor does it cite any authority
suggesting that an executive-branch state official
who carries out such responsibilities has a similar
relationship to the enforcement of the statute as a
state legislator who voted to enact it.

Given all of this, I think the better conclusion
is that the Secretary of State’s enforcement con-
nection with the ballot-order statute is sufficient to
establish that any injury the plaintiffs suffered
“flow[ed]” at least “indirectly” from her actions
and that it is “likely” that any such injury would
be redressed by injunctive relief against the Secre-
tary. Focus on the Family, 344 F.3d at 1273. I
recognize that in this case the issues of traceability
and redressability both turn on the Secretary’s role
in enforcing the ballot-order statute. But this is
hardly surprising because often “redressability
and traceability overlap as two sides of a causation
coin.” Nova Health Sys. v. Gandy, 416 F.3d 1149,
1159 (10th Cir. 2005) (internal quotation marks
omitted); see also Dynalantic Corp. v. Dep’t of

Def., 115 F.3d 1012, 1017 (D.C. Cir. 1997)
(same).

To support its argument that the Secretary of
State lacks a sufficient connection to the statute’s
enforcement, the majority opinion relies on our
recent en banc decision in Lewis v. Governor of
Alabama, 944 F.3d 1287 (11th Cir. 2019) [28 Fla.
L. Weekly Fed. C641a] (en banc). Lewis con-
cerned the Birmingham city council’s passage of
an ordinance raising the minimum wage for
workers in the city. Id. at 1292. In response, the
Alabama Legislature adopted a statewide
minimum-wage law, effectively nullifying Bir-
mingham’s ordinance. Id. at 1292-93. Employees
who worked in Birmingham, along with several
public interest groups, sued the Attorney General
of Alabama, claiming racial discrimination under
multiple theories. The plaintiffs sought as relief a
declaration that the state statute was unconstitu-
tional and an injunction ordering the Attorney
General to notify the legislature and the public of
the statute’s invalidity. Id. at 1294-95. In consid-
ering traceability, we concluded that the Attorney
did not enforce the statute because it
“envision[ed] no role for the Attorney General.”
Id. at 1299. And in reviewing redressability, we
reasoned that because the “Attorney General
played no enforcement role whatsoever” with
respect to the minimum wage law, a judgment
against the Attorney General would not “directly
redress” the plaintiffs’ injury. Id. at 1301-02
(internal quotation marks omitted).

The majority opinion argues that our reason-
ing in Lewis shows that the Secretary of State does
not enforce the ballot-order statute. But this case
is not Lewis because here the Secretary of State
plays a substantial role in the statutory scheme at
issue. Lewis does not help the majority in going
further; once we concluded that the Alabama
Attorney General had no role in enforcing the
statute, we did not address the type of enforce-
ment role a state official must have to satisfy
traceability or redressability.

The majority opinion seeks to fill this silence
by making new rules about the role a state official
must have with respect to a challenged statute to
establish traceability and redressability. But
neither Supreme Court nor this Circuit’s prece-
dent imposes such a heavy burden on plaintiffs
challenging state laws. I note further that when
confronted with cases in which defendant state
officials carried out similar responsibilities with
respect to challenged laws, our sister circuits have
concluded that the officials were enforcing the
law sufficiently to confer standing. See OCA-
Greater Houston v. Texas, 867 F.3d 604 (5th Cir.
2017); Calzone v. Hawley, 866 F.3d 866 (8th Cir.
2017).

In a case strikingly similar to this one, the Fifth
Circuit considered whether the plaintiff estab-
lished traceability and redressability for standing
purposes in a lawsuit against Texas’s Secretary of
State. The court resolved both issues by conclud-
ing that the Secretary had a sufficient “enforce-
ment connection with” a challenged state statute
regarding the administration of elections.9 See
OCA-Greater Houston, 867 F.3d at 613-14
(internal quotation marks omitted). When a

citizen with a limited ability to communicate in
English sought to have her son serve as an inter-
preter for her while she voted, local officials
refused, citing a Texas statute allowing an inter-
preter to assist a voter only if the interpreter was
registered to vote in the voter’s county of resi-
dence. Id. at 607-09. In a lawsuit against the
Secretary of State challenging the Texas statute on
federal preemption grounds, id. at 609, the Secre-
tary argued that the voter’s injury was neither
fairly traceable to him nor redressable in a lawsuit
against him and instead was the result of actions
by county officials who applied the statute to
prohibit her son from serving as an interpreter. Id.
at 612-13. The Fifth Circuit rejected his argument.

To determine whether the plaintiff’s injury
was fairly traceable to the Secretary and
redressable in litigation against the Secretary, the
court considered whether under Texas law the
Secretary had a role in enforcing the challenged
statute. See id. at 613-14. The court explained that
a state official had “no enforcement connection
with the challenged statute” when he had no “duty
or ability to do anything” with respect to the
challenged law. Id. (emphasis omitted) (internal
quotation marks omitted). Because by law the
Secretary of State was the “chief election officer
of the state” and was “instructed by statute to
obtain and maintain uniformity in the application,
operation, and interpretation” of Texas’s election
code, the court concluded, he had a sufficient
“enforcement connection with the challenged
statute” in the election code to establish traceabil-
ity and redressability. Id. at 613-14 (internal
quotation marks omitted).

Florida’s Secretary of State enjoys the same
powers and responsibilities as the Texas Secre-
tary. At the risk of beating a dead horse, I reiterate
that she serves as Florida’s “chief election offi-
cer,” Fla. Stat. § 97.012; is instructed by statute to
“obtain and maintain uniformity in the interpreta-
tion and implementation” of Florida’s Election
Code, id. § 97.012(1); and is empowered by
statute to promulgate rules to implement the
statute in questions, id. § 101.151(9). The major-
ity opinion’s holding that she lacks a sufficient
enforcement connection with the ballot-order
statute to satisfy traceability and redressability is
directly contrary to the Fifth Circuit’s holding in
OCA-Greater Houston.

The majority opinion’s determination that the
Secretary of State does not enforce the ballot-
order statute also is in tension with a decision
from the Eighth Circuit, albeit one outside of the
election context. The Eighth Circuit held that for
the purpose of standing a state official played a
sufficient role in enforcing a challenged statute
when state law authorized her to promulgate rules
and regulations to implement the statute. See
Calzone, 866 F.3d at 870. In Calzone, a truck
driver sued, among others, the superintendent of
Missouri’s state highway patrol after the driver
was cited for refusing to permit a state highway
patrol officer to inspect his vehicle under a Mis-
souri law that authorized officers to stop any
commercial vehicle to police its compliance with
size and weight restrictions. Id. at 869. The driver
challenged the state statute as unconstitutional. Id.
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On appeal, the Eighth Circuit held that the
driver had standing to sue the superintendent. Id.
at 870. Although the superintendent was not
involved in the stop or citation, the court held that
the driver’s injuries were traceable to her and
redressable in a lawsuit against her because the
driver was stopped under the state statute that
authorized patrol officers to stop commercial
vehicles, and the superintendent had adopted rules
and regulations to implement the statute. Id.
(citing Mo. Rev. Stat. § 304.230.1). The court
accepted that the superintendent’s adoption of
rules and regulations led the officer to “implement
the statute by conducting vehicle inspections,”
which caused the driver’s injury. The driver’s
injuries thus were traceable to her and redressable
against her.10 Id. Under Calzone’s reasoning, the
fact that Florida law authorizes the Secretary of
State to promulgate rules and regulations to
implement the ballot-order statute is sufficient to
establish that she enforces the law.

The majority opinion creates a circuit split on
the connection a state official must have with a
challenged state statute for a plaintiff to satisfy
traceability and redressability. Although
“intercircuit splits on points of law are not all
bad,” we should have good reasons for creating
one. Pub. Health Tr. of Dade Cty. v. Lake Air-
craft, Inc., 992 F.2d 291, 295 n.4 (11th Cir. 1993)
(“[W]e do not create intercircuit splits lightly.”).
I remain unconvinced that there are good reasons
here.

The majority opinion raises an additional
argument regarding redressability: that an injunc-
tion directed to the Secretary of State would not
redress the plaintiffs’ injuries because the relief
would not alter the conduct of the county election
supervisors who print the ballots. According to
the majority opinion, there is nothing to suggest
that any relief directed to the Secretary would
change how county election supervisors prepare
their ballots. I disagree. If the district court di-
rected the Secretary of State to cease providing
ballot forms that list candidates from the gover-
nor’s party first for every office, it is likely that
county election supervisors would follow the
Secretary’s official guidance under the authority
granted her by state law. True, I cannot definitely
say that when faced with a conflict between the
Secretary of State’s directions and the statute, the
county election supervisors would not reverse
their customary course, stop relying on form
ballots or lists from the Secretary, ignore the
Department of State’s rules and directives, and
follow the statute instead. Maybe in practice some
would. But that does not make redress from the
court’s order “speculative” as a legal matter.11

In reaching the opposite conclusion, the
majority opinion splits from the Fourth Circuit,
which—when faced with analogous facts—found
a sufficient likelihood that local officials would
follow the state official’s instructions, regardless
of the statute. Bostic v. Schaefer, 760 F.3d 352,
370-71 (4th Cir. 2014). In Bostic, two same-sex
couples brought a constitutional challenge to
Virginia’s state statutes and state constitutional
amendment that prohibited same-sex marriage. Id.
at 367-68. The couples sued two defendants: the

clerk of a circuit court, who had denied one of the
couples a marriage license, and the state registrar
for vital records, who was responsible for devel-
oping a marriage license application form and
distributing it to circuit court clerks throughout
Virginia. Id. at 369, 371.

On appeal, the Fourth Circuit held that the
couples had standing to sue the state registrar for
vital records because the registrar’s “promulga-
tion of a marriage license application form that
does not allow same-sex couples to obtain mar-
riage licenses” resulted in the couples being
denied marriage licenses.12 Id. at 371-72. The
Fourth Circuit determined that the registrar was
“enforc[ing]” Virginia’s marriage laws by devel-
oping and circulating license forms that did not
allow same-sex couples to obtain marriage li-
censes. Id. at 372. The court explained that the
registrar’s actions “resulted in” local officials
denying marriage license requests from same-sex
couples, id.—despite the fact that if the registrar
had distributed forms that permitted same-sex
couples to apply for marriage licenses, Virginia
law still would have prohibited local officials
from issuing marriage licenses to same-sex cou-
ples, see id. at 367-68 (cataloguing Virginia laws
prohibiting same-sex marriage).

Applying the majority opinion’s logic, even if
a federal court ordered the Virginia registrar to
cease issuing marriage application forms that
barred same sex marriage, a local clerk who
issued marriage licenses could have refused to
issue a same-sex couple a marriage license on the
ground that Virginia law continued to bar same-
sex marriages. See id. at 368. But the Fourth
Circuit did not see it that way. To state the obvi-
ous, the Secretary of State plays a similar role in
issuing sample ballots and lists of candidates as
the Virginia registrar did in issuing marriage
license forms.

To wrap up, there are strong reasons to doubt
the majority opinion’s interpretation of Florida
law and resulting conclusions about the role the
Secretary of State plays in implementing Florida’s
ballot-order statute. If the majority opinion is
wrong about Florida law—meaning that in fulfill-
ing her duties the Secretary of State enforces the
ballot-order statute—then in my view she has a
sufficient connection to the statutory scheme to
satisfy traceability or redressability. The majority
opinion’s argument that a state official who
performs these duties does not “enforce” the law
lacks any support in our precedent and conflicts
with decisions from several other circuits.

II.
Because it is far from clear that Florida law

limits the Secretary of State’s authority in the way
the majority outlines, I believe that principles of
judicial restraint direct us to abstain from issuing
alternative holdings on redressability or traceabil-
ity and to decide this case solely on the basis that
the plaintiffs failed to prove an injury in fact. The
“cardinal principle of judicial restraint” is “if it is
not necessary to decide more, it is necessary not to
decide more.” PDK Labs. Inc. v. Drug Enf’t
Admin., 362 F.3d 786, 799 (D.C. Cir. 2004)
(Roberts, J., concurring). Of course, we do not
always adhere to this prudential principle. At

times principles of judicial economy or other
considerations may guide us to resolve an appeal
by giving multiple, alternative holdings. See
Evans v. Ga. Reg’l Hosp., 850 F.3d 1248, 1255-
56 (11th Cir. 2017) [26 Fla. L. Weekly Fed.
C1300a]; see also Karsten v. Kaiser Found.
Health Plan of Mid-Atl. States, Inc., 36 F.3d 8, 11
(4th Cir. 1994).

But just because we may offer alternative
holdings does not mean that we should. The
Supreme Court has cautioned that when a court
can “readily” dispose of a case on one threshold
ground, it should refrain from offering alternative
holdings resting on other threshold grounds that
are “difficult to determine.” Sinochem Int’l Co. v.
Malay. Int’l Shipping Corp., 549 U.S. 422, 436
(2007) [20 Fla. L. Weekly Fed. S104a]. Putting its
advice into practice, in Lujan, a majority of the
Court declined to resolve the issue of standing on
different grounds through alternative holdings. In
Lujan, Justice Scalia authored an opinion that
concluded in Part III-A that the plaintiffs failed to
establish an injury fact and in Part III-B that the
plaintiffs failed to establish redressability. 504
U.S. at 561-71. Although Justice Scalia delivered
the opinion of the Court in Part III-A, Part III-B
was a plurality opinion in which only three jus-
tices joined. See id. at 556. In a separate concur-
rence, Justice Kennedy, joined by Justice Souter,
explained that he joined Part III-A but not Part III-
B of Justice Scalia’s opinion because “[i]n light of
the conclusion that respondents have not demon-
strated a concrete injury here sufficient to support
standing,” there was no need to reach
redressability. Id. at 579-80 (Kennedy, J., concur-
ring in part and concurring in the judgment). I
would follow the Justices’ lead in Lujan and
resolve this case on only one standing ground.

This principle applies with even greater force
when the alternative holding rests on difficult
questions of state law. State courts are “the ulti-
mate expositors of state law,” Mullaney v. Wilbur,
421 U.S. 684, 691 (1975), and so “it is axiomatic
that [a state’s supreme court] is the best one to
decide issues” of that state’s law.13 Blue Cross &
Blue Shield of Ala., Inc. v. Nielsen, 116 F.3d 1406,
1413 (11th Cir. 1997). When we decide questions
of state law, unique federalism concerns arise. We
risk creating “needless friction with state poli-
cies,” trampling on the “rightful independence of
the state governments,” and upsetting “harmoni-
ous relation[s] between state and federal author-
ity.” Quackenbush v. Allstate Ins. Co., 517 U.S.
706, 717-18 (1996) (internal quotation marks
omitted); see Knick v. Township of Scott, 139 S.
Ct. 2162, 2188 (2019) [27 Fla. L. Weekly Fed.
S1020a] (Kagan., J, dissenting) (discussing the
Supreme Court’s long-held understanding that
“federal courts should refrain whenever possible
from deciding novel or difficult state-law ques-
tions”). We therefore have recognized that princi-
ples of “[f]ederalism and comity” require us to
“defer[ ] to state courts on ultrasensitive state law
matters.” Nielsen, 116 F.3d at 1413.

Federalism concerns that counsel us to abstain
from deciding such state law issues are even more
compelling when the state law issue “sound[s] to
the heart of a state’s self-government.” Id. After
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all, it is “[t]hrough the structure of its government,
and the character of those who exercise govern-
ment authority, [that] a State defines itself as a
sovereign.” Gregory v. Ashcroft, 501 U.S. 452,
460 (1991). When a federal court decides novel
and difficult state law questions about how the
state government is organized, the federal court
may fail to afford due respect to the state’s sover-
eignty.

I recognize that we retain broad discretion to
decide whether to resolve a case through alterna-
tive holdings. And whether we choose to exercise
our discretion in a particular case depends, of
course, on the circumstances. Given the circum-
stances here, I view this case as a textbook exam-
ple of when principles of judicial restraint caution
us against making alternative holdings.

In this case, there are three potential threshold
grounds on which we can resolve this appeal. One
of the grounds—that the plaintiffs failed to estab-
lish an injury in fact—turns on a relatively
straightforward question of federal law: Did the
plaintiffs present evidence that any plaintiff
suffered an injury in fact sufficient to establish
standing under Supreme Court and Eleventh
Circuit precedent? In contrast, the majority opin-
ion’s alternative holdings that the plaintiffs failed
to prove their injuries were traceable to the Secre-
tary of State and redressable in a lawsuit against
her require us to sort out the complex interplay of
state statutes and delve into the division of author-
ity among state and local officials, issues that go
to the very structure of state government. And in
addressing these issues, the majority opinion lays
out a theory delineating the authority of a high-
ranking state official that the official never ad-
vanced in this case.

Here, I believe that the appropriate course is to
abstain from alternative holdings on traceability
and redressability. By deciding novel questions of
state law about the structure and organization of
Florida’s state government, I fear that the majority
opinion fails to demonstrate proper respect for
state sovereignty and risks creating needless
friction with state authority. See Gregory, 501
U.S. at 460. On top of that, the majority opinion
applies new standards for traceability and
redressability that impose heavier burdens than
Supreme Court and Circuit precedent requires, all
while creating a circuit split. I respectfully dissent
from Part III-B of the majority opinion.
))))))))))))))))))

1“Doc. #” refers to the numbered entry on the district
court’s docket.

2There is no question that the majority opinion
reaches alternative holdings here because any one of
these three independent grounds would mean that the
plaintiffs lacked standing to pursue the case. See Evans
v. Ga. Reg’l Hosp., 850 F.3d 1248, 1255-56 (11th Cir.
2017) [26 Fla. L. Weekly Fed. C1300a].

3In his separate concurrence, Judge William Pryor
offers another reason why this lawsuit should be dis-
missed, that it presents a non-justiciable political
question. He argues that the Supreme Court’s recent
decision in Rucho v. Common Cause, 139 S. Ct. 2484
(2019) [27 Fla. L. Weekly Fed. S1119a], “compels the
conclusion that this complaint presents a nonjusticiable
political question.” Concurrence at 44. I cannot agree
that Rucho compels that conclusion when the Supreme
Court indicated that its reasoning was specific to the

gerrymandering context, which the Court described as
one of the “most intensely partisan aspects of American
political life.” Rucho, 139 S. Ct. at 2507. Because Judge
William Pryor’s concurrence reflects only his own
views and not those of the majority, I address the appli-
cation of the political question doctrine no further.

4The majority opinion downplays the significance
of the Secretary of State’s decision not to argue trace-
ability or redressability in this case by suggesting that it
was simply a strategic call not to raise these arguments
before a district court judge who had repeatedly rejected
them in other cases. But this supposition fails to account
for the Secretary’s decision not to argue traceability and
redressability in her briefing on appeal. See Ouachita
Watch League v. Jacobs, 463 F.3d 1163, 1169-70 (11th
Cir. 2006) [19 Fla. L. Weekly Fed. C1042a] (recogniz-
ing that a party may raise a jurisdictional issue for the
first time on appeal).

5This provision excludes two chapters of the Elec-
tion Code, 103 and 104, from the Department of State’s
power to adopt uniform standards for the interpretation
and implementation of the requirements of the other
chapters. Chapter 103 primarily addresses the proce-
dures that govern the electors who cast Florida’s votes
for President of the United States in the electoral col-
lege, Fla. Stat. §§ 103.011-103.141, and Chapter 104
sets forth criminal penalties for violating Election Code
provisions, id. §§ 104.011-104.43. Neither chapter is
relevant to the issues before us.

6A fuller quotation provides insight into the division
of responsibility between the Secretary of State and
county election supervisors:

[A]fter the primary we have a ballot order that the
[Secretary of] State provides to the supervisors. And
they set their ballots choosing their preferred
printer, their preferred software, their preferred
machines that have all been approved. And then
they design and set the ballot per the order that is
provided by the State.

Oral Argument Recording at 36:10-36:46.
7As an example, the Secretary of State recently

issued a directive instructing how county election
supervisors are to carry out their statutory duties under
Fla. Stat. § 101.657 to select sites for early voting. See
Fla. Dep’t of State, Directive 2020-01—Early Voting
Sites on College & University Campuses and Fla. Stat.
101.657(1)(a) (Apr. 2, 2020), https://
dos.myflorida.com/media/702989/directive-2020-
01.pdf. Under Florida law, election supervisors must
operate early voting sites. See Fla. Stat. § 101.657(1)(a).
An election supervisor may conduct early voting only at
certain locations, such as a main or branch office of the
election supervisor, a city hall, a permanent public
library facility, a fairground, a civic center, or a court-
house. Id. In selecting early voting sites, the election
supervisor must “provide all voters in the county an
equal opportunity to cast a ballot, insofar as is practica-
ble” and ensure that there is “sufficient nonpermitted
parking to accommodate the anticipated amount of
voters.” Id.

In Directive 2020-01, the Secretary of State in-
structed election supervisors how to perform these
duties. She explained to election supervisors that they
were not required to limit early voting sites to locations
that “have a certain number of nonpermitted parking”
spots but must ensure that the “early voting sites collec-
tively within a county” provide sufficient nonpermitted
parking spots to accommodate the anticipated number
of early voters. Directive 2020-01 at ¶¶ 7-8. She then
listed factors for election supervisors to consider when
determining whether the early voting sites offered
sufficient parking. Id. at ¶ 8. Although the county
election supervisors are elected county officials who
operate outside the Department of State, this directive
demonstrates that the Secretary of State issues binding
written directions to instruct them on the performance of

their official duties under the Election Code.
8It is true that the Secretary of State does not appoint

county election supervisors and has no power to sus-
pend them or remove them from office, but I think the
majority infers too much from these facts. The Florida
Legislature designed a system of government in which
the Secretary of State lacks these particular powers but
nonetheless possesses the authority to oversee and
direct how local officials carry out their duties, to ensure
compliance with state election law and maintain unifor-
mity of election procedures throughout the state.

Furthermore, although mandamus may seem like an
indirect and inefficient remedy, after a more fulsome
look at the Secretary’s authority, I think it is reasonable
to assume that the mandamus power would need to be
exercised only rarely.

9In an amicus brief filed in this case, Texas’s Attor-
ney General emphasized the similarities in how Florida
and Texas have chosen to administer elections. In both
states local officials, who operate outside the Depart-
ment of State and may not be removed from office by
the Secretary of State, prepare ballots, while the Secre-
tary of State is tasked with obtaining and maintaining
uniformity in the application of the state’s election laws.

10The Eighth Circuit drew the conclusion that the
superintendent’s promulgation of rules and regulations
led the highway patrol officer to conduct the stop, even
though another provision of the state statute separately
authorized the officers to conduct suspicionless stops,
meaning that the officer could have conducted the stop
regardless of any rules or regulations the superintendent
adopted. See Calzone, 866 F.3d at 870-71 (citing Mo.
Rev. Stat. § 340.230.2). Despite the highway patrol
officers’ independent statutory authorization to perform
suspicionless stops, the court concluded that the driver’s
injury bore a sufficient causal connection to the superin-
tendent’s actions to be traceable to and redressable
against her. See id. at 870.

11To bolster its opinion, the majority opinion cites to
the trial testimony of a single former county election
supervisor that he applied the ballot statute because it is
the law. The former election supervisor gave this
testimony while recounting that voters occasionally
asked him why Republican candidates appeared at the
top of their ballots. He would respond to the voter that
the order was set by the statute and he was applying the
statute. No testimony at trial addressed what this or any
other county election supervisor would do if the ballot
order from the Secretary of State did not follow the
statute. Regardless, such testimony is irrelevant to the
legal question of whether state law gives the Secretary
enforcement authority over county election supervisors
sufficient to meet the standards for traceability and
redressability.

12The Fourth Circuit also concluded that the plain-
tiffs had standing to sue the clerk who had denied one of
the couples a marriage license. But the court made clear
that the inclusion of the clerk as a defendant did not
establish that the couples had standing to sue the regis-
trar, because the standing requirements had to be
satisfied as “to each defendant.” Bostic, 760 F.3d at 370-
71.

13We have characterized our decisions interpreting
state law as written “in faint and disappearing ink.”
LeFrere v. Quezada, 582 F.3d 1260, 1262 (11th Cir.
2009) [22 Fla. L. Weekly Fed. C136a] (internal quota-
tion marks omitted). “[O]nce the state supreme court
speaks[,] the effect of anything we have written van-
ishes like the proverbial bat in daylight, only faster.” Id.
(internal quotation marks omitted).

*        *        *
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