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Foreign Sovereign Immunities Act—Exceptions—State-sponsored
terrorism—Damages—Plaintiffs in a suit against a foreign state for
personal injury or death caused by acts of terrorism under 28 U. S. C.
§1605A(c) may seek punitive damages for preenactment conduct

MONICAH OKOBA OPATI, IN HER OWN RIGHT, and as Executrix of the ESTATE
OF CAROLINE SETLA OPATI, DECEASED, et al., Petitioners v. REPUBLIC OF
SUDAN, et al. U.S. Supreme Court. Case. No. 17-1268. Argued February 24, 2020—
Decided May 18, 2020. On Writ of Certiorari to the U.S. Court of Appeals for the
District of Columbia Circuit.

Syllabus
In 1998, al Qaeda operatives detonated truck bombs outside the United States

Embassies in Kenya and Tanzania. Victims and their family members sued the
Republic of Sudan under the state-sponsored terrorism exception to the Foreign
Sovereign Immunities Act (FSIA), formerly 28 U.S.C. §1605(a)(7), alleging that
Sudan had assisted al Qaeda in perpetrating the attacks. At the time, the plaintiffs
faced §1606’s bar on punitive damages for suits proceeding under any of the §1605
sovereign immunity exceptions. In 2008, Congress amended the FSIA in the
National Defense Authorization Act (NDAA). 122 Stat. 3. In NDAA §1083(a),
Congress moved §1605(a)(7) to a new section and created an express federal cause
of action for acts of terror that also provided for punitive damages. See §1605A(c).
In §1083(c)(2), it gave effect to existing lawsuits that had been “adversely affected”
by prior law “as if” they had been originally filed under the new §1605A(c). And
in §1083(c)(3), it provided a time-limited opportunity for plaintiffs to file new
actions “arising out of the same act or incident” as an earlier action and claim
§1605A’s benefits. Following these amendments, the original plaintiffs amended
their complaint to include the new federal cause of action under §1605A(c), and
hundreds of others filed new, similar claims. The district court entered judgment for
the plaintiffs and awarded approximately $10.2 billion in damages, including
roughly $4.3 billion in punitive damages. As relevant here, the court of appeals
held that the plaintiffs were not entitled to punitive damages because Congress had
included no statement in NDAA §1083 clearly authorizing punitive damages for
preenactment conduct.

Held: Plaintiffs in a federal cause of action under §1605A(c) may seek punitive
damages for preenactment conduct. Even assuming (without granting) that Sudan
may claim the benefit of the presumption of prospectivity—the assumption that
Congress means its legislation to apply only to future conduct, see Landgraf v. USI
Film Products, 511 U.S. 244—Congress was as clear as it could have been when
it expressly authorized punitive damages under §1605A(c) and explicitly made that
new cause of action available to remedy certain past acts of terrorism.

Sudan stresses that §1083(c) does not itself contain an express authorization of
punitive damages. It does admit that §1083(c) authorizes plaintiffs to bring
§1605A(c) claims for preenactment conduct. And it does concede that §1605A(c)
allows for damages that “may include economic damages, solatium, [and] pain and
suffering” for preenactment conduct. That list in the statute also “include[s] . . .
punitive damages,” and no plausible account of §1083(c) could be clear enough to
authorize the retroactive application of all other §1605A(c) features except punitive
damages. Sudan also contends that §1605A(c)’s wording “may include . . . punitive
damages” fails the clarity test. But “ ‘the word “may” clearly connotes discretion,’ ”
Halo Electronics, Inc. v. Pulse Electronics, Inc., 579 U.S. ___, ___, and simply
vests district courts with discretion to determine whether punitive damages are ap-
propriate. In addition, all of the categories of special damages mentioned in
§1605A(c) are provided on equal terms. Finally, Sudan suggests that a super-clarity
rule should apply here because retroactive punitive damages raise special
constitutional concerns. Such an interpretative rule is not reasonably administrable.

This Court declines to resolve other matters raised by the parties outside the
question presented. But having decided that punitive damages are permissible for
federal claims and that the reasons the court of appeals offered for its contrary
decision were mistaken, it follows that the court of appeals must also reconsider its
decision concerning the availability of punitive damages for claims proceeding
under state law. Pp. 6-12.

864 F. 3d 751, vacated and remanded.
GORSUCH, J., delivered the opinion of the Court, in which all other Members

joined, except KAVANAUGH, J., who took no part in the consideration or decision of
the case.

))))))))))))))))))
JUSTICE GORSUCH delivered the opinion of the Court.

In 1998, al Qaeda operatives simultaneously detonated truck
bombs outside the United States Embassies in Kenya and Tanzania.
Hundreds died, thousands were injured. In time, victims and their
family members sued the Republic of Sudan in federal court, alleging
that it had assisted al Qaeda in perpetrating the attacks. After more
than a decade of motions practice, intervening legislative amend-
ments, and a trial, the plaintiffs proved Sudan’s role in the attacks and
established their entitlement to compensatory and punitive damages.
On appeal, however, Sudan argued, and the court agreed, that the
Foreign Sovereign Immunities Act barred the punitive damages
award. It is that decision we now review and, ultimately, vacate.

*
The starting point for nearly any dispute touching on foreign

sovereign immunity lies in Schooner Exchange v. McFaddon, 7
Cranch 116 (1812). There, Chief Justice Marshall explained that
foreign sovereigns do not enjoy an inherent right to be held immune
from suit in American courts: “The jurisdiction of the nation within its
own territory is necessarily exclusive and absolute. It is susceptible of
no limitation not imposed by itself.” Id., at 136. Still, Chief Justice
Marshall continued, many countries had declined to exercise jurisdic-
tion over foreign sovereigns in cases involving foreign ministers and
militaries. Id., at 137-140. And, accepting a suggestion from the
Executive Branch, the Court agreed as a matter of comity to extend
that same immunity to a foreign sovereign in the case at hand. Id., at
134, 145-147.

For much of our history, claims of foreign sovereign immunity
were handled on a piecework basis that roughly paralleled the process
in Schooner Exchange. Typically, after a plaintiff sought to sue a
foreign sovereign in an American court, the Executive Branch, acting
through the State Department, filed a “suggestion of immunity”—
case-specific guidance about the foreign sovereign’s entitlement to
immunity. See Verlinden B. V. v. Central Bank of Nigeria, 461 U.S.
480, 487 (1983). Because foreign sovereign immunity is a matter of
“grace and comity,” Republic of Austria v. Altmann, 541 U.S. 677,
689 (2004) [17 Fla. L. Weekly Fed. S333a], and so often implicates
judgments the Constitution reserves to the political branches, courts
“consistently . . . deferred” to these suggestions. Verlinden, 461 U.S.,
at 486.

Eventually, though, this arrangement began to break down. In the
mid-20th century, the State Department started to take a more
restrictive and nuanced approach to foreign sovereign immunity. See
id., at 486-487. Sometimes, too, foreign sovereigns neglected to ask
the State Department to weigh in, leaving courts to make immunity
decisions on their own. See id., at 487-488. “Not surprisingly” given
these developments, “the governing standards” for foreign sovereign
immunity determinations over time became “neither clear nor
uniformly applied.” Id., at 488.

In 1976, Congress sought to remedy the problem and address
foreign sovereign immunity on a more comprehensive basis. The
result was the Foreign Sovereign Immunities Act (FSIA). As a
baseline rule, the FSIA holds foreign states and their instrumentalities
immune from the jurisdiction of federal and state courts. See 28
U.S.C. §§1603(a), 1604. But the law also includes a number of ex-
ceptions. See, e.g., §§1605, 1607. Of particular relevance today is the
terrorism exception Congress added to the law in 1996. That excep-
tion permits certain plaintiffs to bring suits against countries who have
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committed or supported specified acts of terrorism and who are
designated by the State Department as state sponsors of terror. Still, as
originally enacted, the exception shielded even these countries from
the possibility of punitive damages. See Antiterrorism and Effective
Death Penalty Act of 1996 (codifying state-sponsored terrorism
exception at 28 U.S.C. §1605(a)(7)); §1606 (generally barring
punitive damages in suits proceeding under any of §1605’s sovereign
immunity exceptions).

Two years after Congress amended the FSIA, al Qaeda attacked the
U.S. Embassies in Kenya and Tanzania. In response, a group of
victims and affected family members led by James Owens sued Sudan
in federal district court, invoking the newly adopted terrorism
exception and alleging that Sudan had provided shelter and other
material support to al Qaeda. As the suit progressed, however, a
question emerged. In its recent amendments, had Congress merely
withdrawn immunity for state-sponsored terrorism, allowing plaintiffs
to proceed using whatever pre-existing causes of action might be
available to them? Or had Congress gone further and created a new
federal cause of action to address terrorism? Eventually, the D. C.
Circuit held that Congress had only withdrawn immunity without cre-
ating a new cause of action. See Cicippio-Puelo v. Islamic Republic
of Iran, 353 F. 3d 1024, 1033 (2004).

In response to that and similar decisions, Congress amended the
FSIA again in the National Defense Authorization Act for Fiscal Year
2008 (NDAA), 122 Stat. 338. Four changes, all found in a single
section, bear mention here. First, in §1083(a) of the NDAA, Congress
moved the state-sponsored terrorism exception from its original home
in §1605(a)(7) to a new section of the U.S. Code, 28 U.S.C. §1605A.
This had the effect of freeing claims brought under the terrorism
exception from the FSIA’s usual bar on punitive damages. See §1606
(denying punitive damages in suits proceeding under a sovereign
immunity exception found in §1605 but not §1605A). Second, also in
§1083(a), Congress created an express federal cause of action for acts
of terror. This new cause of action, codified at 28 U.S.C. §1605A(c),
is open to plaintiffs who are U.S. nationals, members of the Armed
Forces, U.S. government employees or contractors, and their legal
representatives, and it expressly authorizes punitive damages. Third,
in §1083(c)(2) of the NDAA, a provision titled “Prior Actions,”
Congress addressed existing lawsuits that had been “adversely af-
fected on the groun[d] that” prior law “fail[ed] to create a cause of
action against the state.” Actions like these, Congress instructed, were
to be given effect “as if” they had been originally filed under
§1605A(c)’s new federal cause of action. Finally, in §1083(c)(3) of
the NDAA, a provision titled “Related Actions,” Congress provided
a time-limited opportunity for plaintiffs to file new actions “arising out
of the same act or incident” as an earlier action and claim the benefits
of 28 U.S.C. §1605A.

Following these amendments, the Owens plaintiffs amended their
complaint to include the new federal cause of action, and hundreds of
additional victims and family members filed new claims against
Sudan similar to those in Owens. Some of these new plaintiffs were
U.S. nationals or federal government employees or contractors who
sought relief under the new §1605A(c) federal cause of action. But
others were the foreign-national family members of U.S. government
employees or contractors killed or injured in the attacks. Ineligible to
invoke §1605A(c)’s new federal cause of action, these plaintiffs relied
on §1605A(a)’s state-sponsored terrorism exception to overcome
Sudan’s sovereign immunity and then advance claims sounding in
state law.

After a consolidated bench trial in which Sudan declined to
participate, the district court entered judgment in favor of the plain-
tiffs. District Judge John Bates offered detailed factual findings
explaining that Sudan had knowingly served as a safe haven near the

two United States Embassies and allowed al Qaeda to plan and train
for the attacks. The court also found that Sudan had provided hun-
dreds of Sudanese passports to al Qaeda, allowed al Qaeda operatives
to travel over the Sudan-Kenya border without restriction, and
permitted the passage of weapons and money to supply al Qaeda’s cell
in Kenya. See Owens v. Republic of Sudan, 826 F. Supp. 2d 128, 139-
146 (DC 2011).

The question then turned to damages. Given the extensive and
varied nature of the plaintiffs’ injuries, the court appointed seven
Special Masters to aid its factfinding. Over more than two years, the
Special Masters conducted individual damages assessments and
submitted written reports. Based on these reports, and after adding a
substantial amount of prejudgment interest to account for the many
years of delay, the district court awarded a total of approximately
$10.2 billion in damages, including roughly $4.3 billion in punitive
damages to plaintiffs who had brought suit in the wake of the 2008
amendments.

At that point, Sudan decided to appear and appeal. Among other
things, Sudan sought to undo the district court’s punitive damages
award. Generally, Sudan argued, Congress may create new forms of
liability for past conduct only by clearly stating its intention to do so.
And, Sudan continued, when Congress passed the NDAA in 2008, it
nowhere clearly authorized punitive damages for anything countries
like Sudan might have done in the 1990s.

The court of appeals agreed. It started by addressing the plaintiffs
who had proceeded under the new federal cause of action in
§1605A(c). The court noted that, in passing the NDAA, Congress
clearly authorized individuals to use the Prior Actions and Related
Actions provisions to bring new federal claims attacking past conduct.
Likewise, the law clearly allowed these plaintiffs to collect compensa-
tory damages for their claims. But, the court held, Congress included
no statement clearly authorizing punitive damages for preenactment
conduct. See Owens v. Republic of Sudan, 864 F. 3d 751, 814-817
(CADC 2017). Separately but for essentially the same reasons, the
court held that the foreign-national family member plaintiffs who had
proceeded under state-law causes of action were also barred from
seeking and obtaining punitive damages. Id., at 817.

The petitioners responded by asking this Court to review the first
of these rulings and decide whether the 2008 NDAA amendments
permit plaintiffs proceeding under the federal cause of action in
§1605A(c) to seek and win punitive damages for past conduct. We
agreed to resolve that question. 588 U.S. ___ (2019).

*
The principle that legislation usually applies only prospectively “is

deeply rooted in our jurisprudence, and embodies a legal doctrine
centuries older than our Republic.” Landgraf v. USI Film Products,
511 U.S. 244, 265 (1994). This principle protects vital due process
interests, ensuring that “individuals . . . have an opportunity to know
what the law is” before they act, and may rest assured after they act
that their lawful conduct cannot be second-guessed later. Ibid. The
principle serves vital equal protection interests as well: If legislative
majorities could too easily make new laws with retroactive applica-
tion, disfavored groups could become easy targets for discrimination,
with their past actions visible and unalterable. See id., at 266-267. No
doubt, reasons like these are exactly why the Constitution discourages
retroactive lawmaking in so many ways, from its provisions prohibit-
ing ex post facto laws, bills of attainder, and laws impairing the
obligations of contracts, to its demand that any taking of property be
accompanied by just compensation. See id., at 266.

Still, Sudan doesn’t challenge the constitutionality of the 2008
NDAA amendments on these or any other grounds—the arguments
we confront today are limited to the field of statutory interpretation.
But, as both sides acknowledge, the principle of legislative
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prospectivity plays an important role here too. In fact, the parties
devote much of their briefing to debating exactly how that principle
should inform our interpretation of the NDAA.

For its part, Sudan points to Landgraf. There, the Court observed
that, “in decisions spanning two centuries,” we have approached
debates about statutory meaning with an assumption that Congress
means its legislation to respect the principle of prospectivity and apply
only to future conduct—and that, if and when Congress wishes to test
its power to legislate retrospectively, it must say so “clear[ly].” Id., at
272. All this is important, Sudan tells us, because when we look to the
NDAA we will find no clear statement allowing courts to award
punitive damages for past conduct.

But if Sudan focuses on the rule, the petitioners highlight an
exception suggested by Altmann. Because foreign sovereign immu-
nity is a gesture of grace and comity, Altmann reasoned, it is also
something that may be withdrawn retroactively without the same risk
to due process and equal protection principles that other forms of
backward-looking legislation can pose. Foreign sovereign immunity’s
“principal purpose,” after all, “has never been to permit foreign states
. . . to shape their conduct in reliance on the promise of future immu-
nity from suit in United States courts.” 541 U.S., at 696. Thus,
Altmann held, “[i]n th[e] sui generis context [of foreign sovereign
immunity], . . . it [is] more appropriate, absent contraindications, to
defer to the most recent decision [of the political branches] than to
presume that decision inapplicable merely because it postdates the
conduct in question.” Ibid. And, the petitioners stress, once the
presumption of prospectivity is swept away, the NDAA is easily read
to authorize punitive damages for completed conduct.

Really, this summary only begins to scratch the surface of the
parties’ debate. Sudan replies that it may be one thing to retract
immunity retroactively consistent with Altmann, because all that does
is open a forum to hear an otherwise available legal claim. But it is
another thing entirely to create new rules regulating primary conduct
and impose them retroactively. When Congress wishes to do that, Su-
dan says, it must speak just as clearly as Landgraf commanded. And,
Sudan adds, the NDAA didn’t simply open a new forum to hear a pre-
existing claim; it also created a new cause of action governing
completed conduct that the petitioners now seek to exploit. Cf.
Altmann, 541 U.S., at 702-704 (Scalia, J., concurring). In turn, the
petitioners retort that Altmann itself might have concerned whether a
new forum could hear an otherwise available and pre-existing claim,
but its reasoning went further. According to the petitioners, the
decision also strongly suggested that the presumption of prospectivity
does not apply at all when it comes to suits against foreign sovereigns,
full stop. These points and more the parties develop through much of
their briefing before us.

As we see it, however, there is no need to resolve the parties’
debate over interpretive presumptions. Even if we assume (without
granting) that Sudan may claim the benefit of Landgraf’s presumption
of prospectivity, Congress was as clear as it could have been when it
authorized plaintiffs to seek and win punitive damages for past
conduct using §1065A(c)’s new federal cause of action. After all, in
§1083(a), Congress created a federal cause of action that expressly
allows suits for damages that “may include economic damages,
solatium, pain and suffering, and punitive damages.” (Emphasis
added.) This new cause of action was housed in a new provision of the
U.S. Code, 28 U.S.C. §1605A, to which the FSIA’s usual prohibition
on punitive damages does not apply. See §1606. Then, in
§§1083(c)(2) and (c)(3) of the very same statute, Congress allowed
certain plaintiffs in “Prior Actions” and “Related Actions” to invoke
the new federal cause of action in §1605A. Both provisions specifi-
cally authorized new claims for preenactment conduct. Put another
way, Congress proceeded in two equally evident steps: (1) It expressly

authorized punitive damages under a new cause of action; and (2) it
explicitly made that new cause of action available to remedy certain
past acts of terrorism. Neither step presents any ambiguity, nor is the
NDAA fairly susceptible to any competing interpretation.

Sudan’s primary rejoinder only serves to underscore the conclu-
sion. Like the court of appeals before it, Sudan stresses that §1083(c)
itself contains no express authorization of punitive damages. But it’s
hard to see what difference that makes. Sudan admits that §1083(c)
authorizes plaintiffs to bring claims under §1605A(c) for acts commit-
ted before the 2008 amendments. Sudan concedes, too, that
§1605A(c) authorizes plaintiffs to seek and win “economic damages,
solatium, [and] pain and suffering,” for preenactment conduct. In fact,
except for the two words “punitive damages,” Sudan accepts that
every other jot and tittle of §1605A(c) applies to actions properly
brought under §1083(c) for past conduct. And we can see no plausible
account on which §1083(c) could be clear enough to authorize the
retroactive application of all other features of §1605A(c), just not
these two words.

Sudan next contends that §1605A(c) fails to authorize retroactive
punitive damages with sufficient clarity because it sounds equivo-
cal—the provision says only that awards “may” include punitive
damages. But this language simply vests district courts with discretion
to determine whether punitive damages are appropriate in view of the
facts of a particular case. As we have repeatedly observed when dis-
cussing remedial provisions using similar language, “the ‘word “may”
clearly connotes discretion.’ ” Halo Electronics, Inc. v. Pulse
Electronics, Inc., 579 U.S. ___, ___ (2016) [26 Fla. L. Weekly Fed.
S246a] (slip op., at 8) (quoting Martin v. Franklin Capital Corp., 546
U.S. 132, 136 (2005) [19 Fla. L. Weekly Fed. S21a], in turn quoting
Fogerty v. Fantasy, Inc., 510 U.S. 517, 533 (1994); emphasis added).
What’s more, all of the categories of special damages mentioned in
§1605A(c) are provided on equal terms: “[D]amages may include
economic damages, solatium, pain and suffering, and punitive
damages.” (Emphasis added.) Sudan admits that the statute vests the
district court with discretion to award the first three kinds of damages
for preenactment conduct—and the same can be no less true when it
comes to the fourth.

That takes us to Sudan’s final argument. Maybe Congress did act
clearly when it authorized a new cause of action and other forms of
damages for past conduct. But because retroactive damages of the
punitive variety raise special constitutional concerns, Sudan says, we
should create and apply a new rule requiring Congress to provide a
super-clear statement when it wishes to authorize their use.

We decline this invitation. It’s true that punitive damages aren’t
merely a form a compensation but a form of punishment, and we don’t
doubt that applying new punishments to completed conduct can raise
serious constitutional questions. See Landgraf, 511 U.S., at 281. But
if Congress clearly authorizes retroactive punitive damages in a man-
ner a litigant thinks unconstitutional, the better course is for the litigant
to challenge the law’s constitutionality, not ask a court to ignore the
law’s manifest direction. Besides, when we fashion interpretive rules,
we usually try to ensure that they are reasonably administrable,
comport with linguistic usage and expectations, and supply a stable
backdrop against which Congress, lower courts, and litigants may
plan and act. See id., at 272-273. And Sudan’s proposal promises
more nearly the opposite: How much clearer-than-clear should we
require Congress to be when authorizing the retroactive use of
punitive damages? Sudan doesn’t even try to say, except to assure us
it knows a super-clear statement when it sees it, and can’t seem to find
one here. That sounds much less like an administrable rule of law than
an appeal to the eye of the beholder.

*
With the question presented now resolved, both sides ask us to



Headnotes and indexes are copyrighted and may not be duplicated by photocopying, printing,
or other means without the express permission of the publishers. 1-800-351-0917

28 Fla. L. Weekly Fed. S232 UNITED STATES SUPREME COURT

tackle other matters in this long-running litigation. Perhaps most
significantly, the petitioners include a postscript asking us to decide
whether Congress also clearly authorized retroactive punitive
damages in claims brought by foreign-national family members under
state law using §1605A(a)’s exception to sovereign immunity. Sudan
insists that, if we take up that question, we must account for the fact
that §1605A(a), unlike §1605A(c), does not expressly discuss
punitive damages. And in fairness, Sudan contends, we should also
resolve whether litigants may invoke state law at all, in light of the
possibility that §1605A(c) now supplies the exclusive cause of action
for claims involving state-sponsored acts of terror.

We decline to resolve these or other matters outside the question
presented. The petitioners chose to limit their petition to the propriety
of punitive damages under the federal cause of action in §1605A(c).
See Pet. for Cert. i. The Solicitor General observed this limitation in
the question presented at the petition stage. See Brief for United States
as Amicus Curiae 19, n. 8. The parties’ briefing and argument on
matters outside the question presented has been limited, too, and we
think it best not to stray into new terrain on the basis of such a meager
invitation and with such little assistance.

Still, we acknowledge one implication that necessarily follows
from our holding today. The court of appeals refused to allow punitive
damages awards for foreign-national family members proceeding
under state law for “the same reason” it refused punitive damages for
the plaintiffs proceeding under §1605A(c)’s federal cause of action.
864 F. 3d, at 818. The court stressed that it would be “puzzling” if
punitive damages were permissible for state claims but not federal
ones. Id., at 817. Having now decided that punitive damages are
permissible for federal claims, and that the reasons the court of appeals
offered for its contrary decision were mistaken, it follows that the
court of appeals must also reconsider its decision concerning the
availability of punitive damages for claims proceeding under state
law.

The judgment of the court of appeals with respect to punitive
damages is vacated. The case is remanded for further proceedings
consistent with this opinion.

It is so ordered.
JUSTICE KAVANAUGH took no part in the consideration or

decision of this case.

*        *        *
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Trademarks—Infringement—Holder of
“Engineered Tax Services” mark for special-
ized tax service that provides cost segregation
and energy studies conducted by licensed
engineers or contractors brought infringement
action against competitor under the Lanham
Act, alleging that competitor was using the
mark to steal business—Validity of mark—
Distinctiveness—District court erred in grant-
ing summary judgment on holder’s infringe-
ment claim where a reasonable jury could
conclude that mark “Engineered Tax Ser-
vices” is suggestive, rather than descriptive,
and thus inherently distinctive—A reasonable
jury could find that “Engineered Tax Ser-
vices” mark carries a double meaning, refer-
ring to tax services that are performed both
skillfully and scientifically and by actual engi-
neers; that potential customers would need to
make at least some imaginative leap to grasp
that the mark communicates that tax services
are performed both skillfully and scientifically
and by actual engineers; and accordingly, that
holder’s mark is suggestive, and thus inher-
ently distinctive—Third-party-use test, which
considers whether competitors would be likely
to need the terms used in the trademark in
describing their products, cannot justify sum-
mary judgment where none of evidence of
third-party use would require a reasonable
jury to conclude the competitors actually
“need” to use the mark to describe their own
services—District court erred in concluding, as
matter of law, that plaintiff’s mark was not
suggestive, but merely descriptive, and thus
invalid
ENGINEERED TAX SERVICES, INC., a Florida corpora-
tion, Plaintiff-Appellant, v. SCARPELLO CONSULTING,
INC., a Nebraska corporation, Defendant-Appellee. 11th
Circuit. Case No. 18-13690. May 14, 2020. Appeal from the
U.S. District Court for the Southern District of Florida (No.
9:16-cv-81795-KAM).

(Before NEWSOM, TJOFLAT, and
GINSBURG,* Circuit Judges.)
(NEWSOM, Circuit Judge.) Stripped of its high-
tech veneer, this is a pretty straightforward
trademark-infringement case. Engineered Tax
Services (ETS) has accused Scarpello Consulting
of using its name to steal business. Although the
details may seem complicated because the alleged
infringement occurred as part of an internet adver-
tisement placed with the world’s leading search
engine, Google, the technological minutiae don’t
much matter to the resolution of this appeal.

What really matters here is the validity of
ETS’s service mark in its name. The district court
concluded that no reasonable jury could find
“Engineered Tax Services” to be a valid mark. It
held, on summary judgment and as a matter of
law, that the mark lacks the requisite “distinc-
tiveness”—in the lingo, that the mark was not

“inherently distinctive” and had not “acquired
distinctiveness” over time. Because we think that
a jury could reasonably find the mark distinc-
tive—in particular, inherently distinctive—we
reverse and remand for further proceedings.

I

A
As is typical in trademark disputes, ETS and

Scarpello are in the same line of business. Both
provide specialized tax services—in particular,
(1) cost segregation and (2) Section 179D and
Section 45L energy studies. Cost segregation is a
tax-planning method by which an owner of real
property breaks down a piece of real estate into
constituent pieces of personal property for ac-
counting purposes so as to allow for faster depre-
ciation. The accelerated accounting of losses
results in a lower tax burden. Cost segregation is
often, but by no means always, performed by (or
with the involvement of) licensed engineers.
Section 179D and Section 45L energy studies
calculate tax deductions or credits for building
energy-efficient buildings.1 These energy studies
must be conducted by (or with the involvement
of) licensed engineers or contractors.

Between late 2013 and early 2014, ETS
briefly entered into negotiations to purchase
Scarpello, or perhaps to engage Scarpello as a
subcontractor, but no agreement was reached, and
the parties went their separate ways. About a
month after negotiations broke down, Scarpello
began a Google AdWords marketing campaign
using “engineered tax services”—among other
terms—as a keyword. 2 In an AdWords campaign,
an advertiser pays Google to display its website as
the first result when a user performs a search using
one of the advertiser’s handpicked keywords.
During Scarpello’s campaign, therefore,
Googling “engineered tax services” returned
Scarpello’s website as the first result. ETS’s
site—an unsponsored search result—appeared
second.

For a time—and as part of the same AdWords
campaign—Scarpello also provided Google
marketing copy bearing the title “Engineered Tax
Services.” As a result, that phrase not only served
as a keyword—to bump Scarpello’s website to the
top of the list—but also appeared as the text of a
hyperlink to Scarpello’s site. Because ETS was
also using the phrase “Engineered Tax Services”
as a title and hyperlink, when a user Googled
“engineered tax services,” the first two links both
appeared as “Engineered Tax Services,” but the
first connected to Scarpello’s website rather than
ETS’s. Legal or not, it’s easy to see why
Scarpello’s tactics concerned ETS once it eventu-
ally discovered the campaign.

In October 2015, ETS filed an application
with the United States Patent and Trademark
Office (PTO) to register the service mark “Engi-
neered Tax Services,” which it had been using

continuously since 2006. The PTO registered the
mark in June of the following year. In doing so,
the PTO didn’t require, and ETS didn’t present,
any evidence that the mark had taken on any
“secondary meaning” as an identifier of the source
of a good or service—which would have been
necessary to registration on “acquired distinctive-
ness” grounds. What that means—as we have
recently had occasion to clarify, and as we explain
in greater detail below—is that the PTO is pre-
sumed to have registered ETS’s mark on the
ground that it is “inherently” distinctive. Royal
Palm Properties, LLC v. Pink Palm Properties,
LLC, 950 F.3d 776, 784 (11th Cir. 2020) [28 Fla.
L. Weekly Fed. C883a] (“‘If no proof of second-
ary meaning [was] provided’ as part of the regis-
tration process, the ‘presumption is that [the]
mark is inherently distinctive.’ ” (alterations in
original) (quoting Welding Servs., Inc. v. Forman,
509 F.3d 1351, 1357 n.3 (11th Cir. 2007) [21 Fla.
L. Weekly Fed. C246a])).

By May 2016 at the latest, about a month
before obtaining registration of its “Engineered
Tax Services” mark, ETS discovered that
Scarpello had been using the mark in the
AdWords campaign. A few months later, armed
with its newly registered mark, ETS filed the
lawsuit that underlies this appeal.

B
As relevant here, ETS’s suit featured a claim

for infringement of its “Engineered Tax Services”
mark under the Lanham Act.3 Scarpello re-
sponded not only by denying that it had infringed
ETS’s mark, but also by arguing that the mark
was invalid because it lacked the requisite distinc-
tiveness.4 Ruling on cross-motions for summary
judgment, the district court held, as a matter of
law, that no reasonable jury could have found
ETS’s mark distinctive—either inherently or by
virtue of having acquired a distinctive secondary
meaning. Having determined the mark to be
invalid, the court granted summary judgment for
Scarpello without reaching any remaining aspect
of the infringement inquiry.5

II
“A plaintiff seeking to prevail on a trademark

infringement claim must show 1) that he had a
valid trademark and 2) that the defendant had
adopted an identical or similar mark such that
consumers were likely to confuse the two.” Gift of
Learning Found., Inc. v. TGC, Inc., 329 F.3d 792,
797 (11th Cir. 2003) [16 Fla. L. Weekly Fed.
C561a]. Because the district court granted sum-
mary judgment to Scarpello on the ground that
ETS’s service mark was invalid at step one, so to
speak, we too reach only the question of the
mark’s validity.6 To be valid, a trademark must be
“distinctive”—that is, it must “serve the purpose
of identifying the source of . . . goods or services,”
not just the goods and services themselves. Weld-
ing Servs., 509 F.3d at 1357 (emphasis added).
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“[A] mark can be ‘distinctive’ in one of two ways:
It can be ‘inherently’ distinctive, or it can ‘ac-
quire’ distinctiveness over time.” Royal Palm,
950 F.3d at 782. Whether a mark has either inher-
ent or acquired distinctiveness is a question of
fact. Welding Servs., 509 F.3d at 1357. Because a
valid mark need only have either inherent or
acquired distinctiveness, we must reverse the
district court’s judgment here if we find a genuine
dispute that “Engineered Tax Services” is distinc-
tive in either respect. We conclude that a reason-
able jury could find ETS’s mark to be inherently
distinctive, so we needn’t reach the question of
acquired distinctiveness.

Distinctiveness is a function of what we have
called a mark’s “strength.” “[W]e have classified
marks into four categories, in descending order of
strength: (1) ‘fanciful’ or ‘arbitrary,’ (2) ‘sugges-
tive,’ (3) ‘descriptive,’ and (4) ‘generic.’ ” Royal
Palm, 950 F.3d at 783. “[F]anciful marks (think
‘Verizon’ telecommunications—the name is a
made-up word), arbitrary marks (think ‘Apple’
computers—the name is a real word that has
nothing to do with the product) and suggestive
marks (think ‘Igloo’ coolers—the name is a real
word that bears only an oblique relationship to the
product)” are all inherently distinctive. Id. A
“descriptive mark[ ] (for example, an eyeglasses
store called ‘Vision Center’),” by contrast, is not
inherently distinctive and can “become protectible
only if [it] ‘acquire[s]’ distinctiveness by obtain-
ing a ‘secondary meaning’ ” as an identifier of a
product’s source in the minds of the public. Id.
“[G]eneric marks (a book-selling company called
‘Books’) . . . can never become protectible.” Id.

The dispute here arises at the hazy border
between suggestive and descriptive marks. There
is little doubt that ETS’s mark falls into one of
these two categories; ETS insists that its mark is
suggestive—it doesn’t even contend that the mark
is fanciful or arbitrary—while Scarpello primarily
argues that the mark is merely descriptive.7 Be-
cause, as just explained, the line separating sug-
gestive from descriptive marks is also the line
separating marks with inherent distinctiveness
from those without, that line—and determining
on which side “Engineered Tax Services” falls—
makes all the difference to this appeal.

All agree that Scarpello—as the summary
judgment movant here and the party challenging
the mark’s validity—bears the burden to disprove
inherent distinctiveness. Registration with the
PTO entitles a mark’s holder to a presumption of
either inherent or acquired distinctiveness, de-
pending on the ground on which registration was
obtained. See Royal Palm, 950 F.3d at 784. As
already explained, when ETS registered “Engi-
neered Tax Services,” it wasn’t required to—and
didn’t—provide evidence of any acquired sec-
ondary meaning. Accordingly, and as a result of
the PTO’s registration, the mark is presumed to be
inherently distinctive and thus at least suggestive.
Royal Palm, 950 F.3d at 784. The upshot is that in
defending its mark’s validity against Scarpello’s
attack, ETS “had no burden to come forward with
any affirmative evidence” that its mark was
inherently distinctive; “to the contrary,
[Scarpello] had the burden to prove otherwise.”

Id. at 785.8

Moreover, Scarpello bears something of a
double burden here as a result of the case’s proce-
dural posture—we are here on appeal from a grant
of summary judgment in Scarpello’s favor. As the
party seeking summary judgment on a factual
issue with respect to which it bears the burden of
proof, Scarpello had to present evidence so deci-
sive that “no reasonable jury could find” for ETS.
Fitzpatrick v. City of Atlanta, 2 F.3d 1112, 1115
(11th Cir. 1993) (quotation omitted). Reviewing
de novo, then, we can affirm the district court’s
summary judgment for Scarpello only if “no
reasonable jury could find that it failed to meet its
burden.” Royal Palm, 950 F.3d at 786 (applying
this double burden in the context of a renewed
motion for judgment as a matter of law under Fed.
R. Civ. P. 50(b)).

For the reasons that follow, we conclude that
Scarpello hasn’t cleared this high hurdle.

*     *     *
Two legal tests—we’ll call them the “imagi-

nation” test and the “third-party-use” test—work
in tandem to distinguish suggestive from descrip-
tive marks. We will consider them—and the
district court’s application of them—in turn.

A
A mark is merely descriptive, rather than

suggestive—and thus is not inherently distinc-
tive—if “the customer who observes the term can
readily perceive the nature of plaintiff’s services,
without having to exercise his imagination.”
Investacorp, Inc. v. Arabian Inv. Banking Corp.
(Investcorp) E.C., 931 F.2d 1519, 1524 (11th Cir.
1991) (emphasis added). Applying the imagina-
tion test, the district court here concluded that
“[b]ecause it is commonly understood that the
utilization of a licensed engineer is a well-ac-
cepted approach to cost segregation and tax
energy studies, and the mark describes that aspect
of the services, the mark is merely descriptive.”
The district court supported its decision primarily
with dictionary definitions of the mark’s constitu-
ent terms. The court’s analysis missed the mark
for two reasons. First, the court focused too nar-
rowly on the individual meanings of individual
words—and in particular, the verb form of the
word “engineer”—to the exclusion of the mark as
a whole. Second, the court considered only one
sense of the word “engineer[ ],” to the exclusion
of other relevant meanings.

The district court focused its distinctiveness
analysis almost exclusively on the verb form of
the word “engineer”—considering the phrase “tax
services” only briefly—and never addressed the
effect of combining the terms “engineered” and
“tax services.” But as we have explained else-
where, the whole can indeed be greater than the
sum of its parts—“ordinary words can be com-
bined in a novel or unique way and thereby
achieve a degree of protection denied to the words
when used separately.” Vision Ctr. v. Opticks,
Inc., 596 F.2d 111, 116 (5th Cir. 1979). Here, the
fact that the undeniably descriptive term “tax
services” was modified by the adjective “engi-
neered” is particularly significant because tax
services aren’t the sort of thing that ordinarily
calls for engineering. Inferring the nature of

ETS’s services from its mark, therefore, is more
likely to require imagination than would a more
natural pairing of words. Consider two hypotheti-
cal alternatives: an accounting firm that performs
cost segregation and calls itself “Skillful Tax
Services” and a biotech startup that cultures
genetically modified bacteria and calls itself
“Engineered Genes.” There, the connections
between product and mark are easy to draw be-
cause the combinations are natural—unlike, we
think, “Engineered Tax Services,” the meaning of
which is not (or is certainly less) immediately
apparent.

The district court’s failure to analyze the mark
holistically likely compounded (and was com-
pounded by) its second error—an unjustifiably
narrow focus on a single dictionary definition of
the verb “engineer.” Citing the Random House
College Dictionary and Webster’s II New River-
side Dictionary, the district court considered only
one definition—and not even of the verbal adjec-
tive “engineered,” but of the verb “engineer.”
That term, the court said, meant “[t]o plan and
manage as an engineer.” In light of this defini-
tion—and because ETS employs some actual
engineers—the district court determined that the
phrase “Engineered Tax Services” simply de-
scribed tax services performed by engineers.

ETS contends—and we agree—that there’s
more to it than that. The verbal-adjective “engi-
neered” can, of course, denote something created
or produced by (or with the involvement of)
actual engineers—but it can also mean, as ETS’s
definitions show, “[s]killfully and deliberately
arranged rather than arising naturally or spontane-
ously,” or “designed and built using scientific
principles.” Reply Br. of Appellant at 5 (citing
Lexico: Powered by Oxford and Cambridge
Dictionary).9 The district court failed to consider
the possibility that the term “engineered” can be
understood, in the context of the mark “Engi-
neered Tax Services,” both to indicate the in-
volvement of actual engineers and to communi-
cate precision and technical skill.

Considering the mark “Engineered Tax Ser-
vices” as a whole, and properly accounting for the
range of meanings that the term “engineered” can
convey, we think it clear that ETS’s mark requires
the necessary imaginative leap—or, at the very
least, that a reasonable jury could so conclude.10

Indeed, what makes ETS’s mark at least plausibly
imaginative—and thus suggestive, and thus
inherently distinctive—is that the term “engi-
neered” can be understood two ways, and that
when combined with the phrase “tax services” to
form the mark, “Engineered Tax Services” entails
a clever double meaning, referring to tax services
that are performed both (1) skillfully and scientifi-
cally and (2) by actual engineers. A potential
customer could—without any imagination—
understand the mark to communicate either the
involvement of actual engineers or a skillful and
scientific approach to providing tax services. But
to grasp both simultaneously requires (or so a
reasonable jury could conclude) at least a measure
of imagination. And that is sufficient.11

In short, we hold that a reasonable jury could
find (1) that ETS’s mark carries a double mean-
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ing, (2) that an imaginative leap is necessary to
grasp that double meaning, and (3) accordingly,
that the mark is suggestive, and thus inherently
distinctive.

B
Alongside the “imagination” test, courts

considering whether a mark is truly suggestive—
or instead, merely descriptive—ask “whether
competitors would be likely to need the terms
used in the trademark in describing their prod-
ucts.” Vision Ctr., 596 F.2d at 116 (quoting Union
Carbide Corp. v. Ever-Ready, Inc., 531 F.2d 366,
379 (7th Cir. 1976)); see also Investacorp, 931
F.2d at 1523 (holding that “third party usage by
competitors is probative” of whether a trademark
is descriptive). If a competitor “need[s]” the mark
to describe its own product, the reasoning goes, it
must not be distinctive of the mark holder’s
product. Investacorp, 931 F.2d at 1523.

But the evidence of third-party use here—or
more accurately, third party “need”—isn’t very
compelling. Scarpello provided only two exam-
ples in which other entities have made descriptive
use of the exact phrase “engineered tax services,”
and neither unambiguously refers to cost segrega-
tion. The first is a printout of online marketing
copy describing an energy-efficient heating
system. In it, the seller advertises that its “Total
Heat System” can help customers qualify for tax
deductions—presumably under Section 179D—
“[w]ith the involvement of an independent engi-
neered tax services firm.” Although the copy uses
the phrase “engineered tax services” to describe
services that ETS provides, the fact that the pur-
veyor of the “Total Heat System” clearly isn’t one
of ETS’s competitors undermines the evidence’s
probative value. The second example is also
marketing copy taken from the internet, but the
evidence in the record before us doesn’t clearly
reveal what the copy is attempting to describe by
using ETS’s mark. In a couple of sparse para-
graphs, a firm called “RB Engineering” boasts a
range of services—“structural engineering, foren-
sic engineering and engineered tax services”—but
without any meaningful explanation of what
those services entail.12 Scarpello’s remaining
examples don’t even contain the entire registered
phrase. Two firms used the term “engineered cost
segregation.” Another uses “engineering tax
services,” and another “engineered tax pro-
grams”—both describing services including cost
segregation. A final example boasts an “engi-
neering approach” to “cost segregation studies.”

Although this evidence indicates that competi-
tors have made some limited descriptive use of the
mark—or at least aspects of it—it doesn’t demon-
strate, as Scarpello must, that competitors “would
be likely to need the terms used in [ETS’s] trade-
mark in describing their products.” Vision Ctr.,
596 F.2d at 116 (emphasis added) (quotation
omitted).13 Scarpello didn’t put into evidence a
single example in which the entire phrase “engi-
neered tax services” is used unambiguously to
refer to a product or service in ETS’s main line of
business. As to the other examples, few are close
enough to the words that constitute ETS’s mark to
carry much relevance, and the few that are
similar—“engineering tax services” and “engi-

neered tax programs”—are meager evidence that
any competitor needs to use derivatives of the
mark to describe services similar to ETS’s. And
remember, Scarpello must do more than just
convince us that its competitors need to use the
mark descriptively; it must demonstrate that no
reasonable jury could conclude otherwise.

In fact, the variety of phrases that third parties
use to describe cost segregation and related ser-
vices cuts against Scarpello. Scarpello’s own
handpicked examples demonstrate the many ways
to describe cost segregation and energy studies
without using the precise phrase “engineered tax
services.” Furthermore, they demonstrate that
“cost segregation” is by far the most common way
to describe services like ETS’s; that phrase occurs
more often in Scarpello’s examples than all varia-
tions of “engineered tax services.” With such a
well-established alternative available, ETS’s
mark can hardly be “need[ed]” for competitors in
that field. Finally, and perhaps most tellingly,
Scarpello never used the term “engineered tax
services” to market its business—until it launched
the Google AdWords campaign that is the subject
of this suit. All told, this evidence doesn’t even
convince us that third parties need to make de-
scriptive use of the words that constitute ETS’s
mark—let alone convince us that no reasonable
jury could find the evidence wanting.

*     *     *
Neither the imagination test nor the third-

party-use test can justify summary judgment here,
especially considering the presumption of inher-
ent distinctiveness that ETS’s mark enjoys by
virtue of its registration. We therefore reverse the
district court’s holding that ETS’s mark lacked
distinctiveness as a matter of law.14

III
To summarize, “Engineered Tax Services”

can reasonably be understood to entail a double
meaning—to suggest tax services that are per-
formed both (1) skillfully and scientifically and
(2) by actual engineers. Against that backdrop, a
reasonable jury could conclude that potential
customers would need to make at least some
imaginative leap to grasp that the mark communi-
cates both attributes. That leap is sufficient to
render the mark suggestive, and thus inherently
distinctive. Moreover, none of the evidence of
third-party use here would require a reasonable
jury to conclude that ETS’s competitors actually
“need” to use the mark to describe their own
services.

The district court therefore erred in conclud-
ing, as a matter of law, that ETS’s mark was not
suggestive, but merely descriptive—and thus
invalid. For that reason—and without considering
whether the mark might also have acquired any
protectible secondary meaning or whether any
actionable infringement occurred—we reverse the
grant of summary judgment and remand for
proceedings consistent with this decision.

REVERSED and REMANDED.
))))))))))))))))))

*Honorable Douglas H. Ginsburg, United States
Circuit Judge for the District of Columbia Circuit,
sitting by designation.

1Section 179D of the Internal Revenue Code allows

owners of commercial buildings to take a tax deduction
equal to the cost of making certain energy-efficient
improvements to their properties. 26 U.S.C. § 179D.
Section 45L provides a $1,000 or $2,000 tax credit for
building new residential buildings that meet certain
energy-efficiency standards. Id. § 45L.

2Scarpello points out that “engineered tax services”
was just one keyword out of more than 200 keywords in
its campaign. Fair point, but undercut by the fact—
explained in text immediately below—that Scarpello
ultimately incorporated the same phrase into its adver-
tising copy, thereby showing that it had a special status
among the numerous keywords.

3ETS also brought several other Lanham Act claims,
as well as state-law claims alleging deceptive trade
practices, trespass, and unjust enrichment.

4Scarpello separately petitioned the PTO to cancel
ETS’s mark; that proceeding has been stayed pending
the outcome of this litigation.

5The court also granted summary judgment for
Scarpello on all of its other Lanham Act claims as well
as its state-law claim for deceptive trade practices, all of
which depend on the existence of a valid mark. The
court then declined to exercise supplemental jurisdic-
tion over the remaining state-law claims, dismissing
them without prejudice. All of these claims will need to
be considered on remand in light of our holding, ex-
plained below, that the mark does not lack distinctive-
ness as a matter of law.

6“We review a district court’s grant of summary
judgment de novo,” Browning v. AT&T Paradyne, 120
F.3d 222, 224 (11th Cir. 1997), “applying the same
standards that should have been applied by the district
court,” Hiram Walker & Sons, Inc. v. Kirk Line, 877
F.2d 1508, 1513 (11th Cir. 1989), and “view[ing] the
evidence and all factual inferences therefrom in the light
most favorable to the party opposing the motion.” Shaw
v. Connecticut Gen. Life Ins. Co., 353 F.3d 1276, 1282
(11th Cir. 2003) [17 Fla. L. Weekly Fed. C131a] (alter-
ation in original) (quoting Burton v. City of Belle Glade,
178 F.3d 1175, 1186-87 (11th Cir. 1999)).

7Scarpello conclusorily asserts that the mark might
be generic. It never explains that position, though, nor
does it explain what kind of service could be referred to
generically as “Engineered Tax Services.” We don’t see
how ETS’s mark could be considered generic, and we
won’t address this contention in any detail.

8A split in authority exists as to the strength of the
presumption of validity. Charles L. Cook & Theodore
H. Davis Jr., Litigating the Meaning of “Prima Facie
Evidence” Under the Lanham Act: The Fog and Art of
War, 103 Trademark Rep. 437, 444-55 (2013). Some
courts have imposed a mere burden of production,
which dissipates as soon as a challenger makes a prima
facie case of invalidity, shifting the burden of persua-
sion back to the mark holder to prove validity by a
preponderance of the evidence. Id. at 448-55. But most
courts have treated the presumption as a burden of
persuasion, requiring the challenger to prove invalidity
by a preponderance of the evidence. Id. at 444-48. In
Royal Palm we adopted the majority position, at least
implicitly, see 950 F.3d at 786, and we explicitly
reaffirm that position here.

9Looking to other, more traditionally authoritative
dictionaries reinforces our conclusion that the district
court failed to account for the full range of the ordinary
meaning of the verb “engineer” and its verbal adjective
“engineered.” The Oxford and Webster’s dictionaries
contain equivalents of both the district court’s and
ETS’s preferred definitions. See engineer, v., Oxford
English Dictionary, www.oed.com/view/Entry/62226
(last visited May 13, 2020) (alternatively defining the
verb “engineer” as “[t]o work as an engineer” and as
“[t]o use specialized knowledge or skills to develop (a
complicated system or process) so as to fulfil specified
criteria or perform particular functions” and “to arrange,
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contrive, or plan, esp. artfully”); Webster’s Third New
International Dictionary Unabridged 752 (1961)
(alternatively defining the verb “engineer” as “to act as
an engineer in the laying out, construction, or manage-
ment of” and as “to contrive or plan out, usu. with more
or less subtle skill or craft”). See also engineered, adj.,
Oxford English Dictionary,
https://oed.com/view/Entry/274138 (last visited May
13, 2020) (defining the verbal adjective “engineered” as
“[t]hat has been engineered (in various senses of the
verb)” (emphasis added)).

10To be clear, only a small imaginative leap is
necessary to make a mark suggestive. ETS cites to an
illustrative list of marks, compiled by a respected
trademark scholar, that courts have held to be sugges-
tive. 2 McCarthy on Trademarks and Unfair Competi-
tion § 11:72 (5th ed.). The examples are telling. To
highlight just a few, hardly any imagination is required
to infer the service provided by “Dial-A-Mattress,” or
the function of the product marked “Spray ‘n Vac.” Id.
In another illuminating example, we have held that a
jury could reasonably have found LaserSpecialist.com
to be suggestive—rather than merely descriptive—of
oculoplastic surgery. St. Luke’s Cataract & Laser Inst.,
P.A. v. Sanderson, 573 F.3d 1186, 1208 (11th Cir. 2009)
[21 Fla. L. Weekly Fed. C2011a].

11That a double meaning can render a mark sugges-
tive, and thus inherently distinctive, is hardly a new
idea. Both federal courts and the PTO’s Trademark
Trial and Appeals Board have long recognized as much.
See Blisscraft of Hollywood v. United Plastics Co., 294
F.2d 694, 700 (2d Cir. 1961) (holding that the mark
“Poly Pitcher” was inherently distinctive because it
referred both to the product’s polyethylene material and
to Molly Pitcher, a semi-mythological figure of the
American Revolution); In Re Nat’l Tea Co., 144
U.S.P.Q. (BNA) ¶ 286 (T.T.A.B. Jan. 22, 1965) (hold-
ing that the mark “NO BONES ABOUT IT” was not
merely descriptive of a boneless ham). The TTAB has
recently sent mixed messages regarding the precise
circumstances under which a double meaning can
sustain a determination of suggestiveness. Compare,
e.g., In Re Paul Leonhardt, 109 U.S.P.Q.2d 2091
(T.T.A.B. 2008) (holding that the mark BOBBLE POPS
was merely descriptive and stating that a mark with a
double meaning should be deemed suggestive only “if
one of its meanings is not merely descriptive in relation
to the involved goods or services”), with, e.g., In Re Tea
& Sympathy, Inc., 88 U.S.P.Q.2d 1062 (T.T.A.B. 2008)
(holding that the mark “THE FARMACY” is suggestive
on account of its double meaning, and not merely
descriptive of “retail store services featuring natural
herbs and organic products”); In Re Michael W. Arlen,
No. 85135800, 2012 WL 2024457, at *1 (T.T.A.B. May
25, 2012) (holding that the marks “INSTANT
NEWTRITION” and “NEWTRITIOUS” are suggestive
on account of their double meanings, and not merely
descriptive of a “powdered nutritional supplement drink
mix”). In any event, the TTAB’s decisions do not bind
us, and—as we understand matters—the relevant
inquiry is not whether grasping one meaning or the
other in isolation requires an imaginative leap, but rather
whether grasping the double meaning itself requires
imagination.

12Venturing outside the record to view other corners
of RB Engineering’s website, the district court con-
cluded that the firm actually does provide cost-segrega-
tion and Section 179D studies. Because Scarpello hasn’t
put that evidence before us, we needn’t consider it, but
we hasten to add that even if we did, it wouldn’t clearly
show that no reasonable jury could conclude that ETS’s
competitors don’t actually “need” to use the phrase
“engineered tax services” to describe their businesses.

13Scarpello asserts that “ETS provided no evidence
to substantiate its claims that these third parties are not
in the same industry as ETS.” Br. of Appellee at 27. That

is both wrong and irrelevant. It is wrong because in at
least one instance, it is clear from the face of the evi-
dence that the third-party is in a different line of busi-
ness. It is irrelevant because ETS doesn’t bear any
burden of proof. Scarpello bears the burden of proving
that ETS’s registered mark is merely descriptive. Thus,
to the extent that the record is silent about the industry in
which Scarpello’s comparators participate, Scarpello
bears the cost.

14We reject Scarpello’s assertion that ETS admitted
that its mark is merely descriptive. When the district
court asked in open court if the mark was “generic,
descriptive, or arbitrary,” ETS’s attorney answered
“descriptive.” The mark is obviously neither generic nor
arbitrary; it seems clear to us that ETS’s lawyer just
chose the least wrong of three wrong answers offered to
him. Perhaps ETS’s attorney can be faulted for not
having the presence of mind to correct the court, but his
on-his-feet response hardly constitutes a binding
admission that the mark is not suggestive.

*        *        *

Taxation—Federal income taxes—Corpora-
tions—Deductions—Charitable donations—
Taxpayer was entitled to charitable deduction
for donating a conservation easement over
property that included a private golf course
and undeveloped land—Provision of Internal
Revenue Code which allows a deduction for a
qualified conservation contribution  does not
disqualify an easement just because it includes
a golf course—Easement conveyed by tax-
payer to trust that holds and enforces conser-
vation easements nationwide with goal of
preserving natural habitats and environmental
sensitive areas meets requirements of Code
because it is a qualified real property interest
that restricts use of property in substantial
respects and continues in perpetuity; the trust
is a qualified organization; and the contribu-
tion was made “exclusively for conservation
purposes”—Record establishes that contribu-
tion of easement was made for protection of a
relatively natural habitat of fish, wildlife, or
plants, or similar ecosystem and for protection
of open spaces for scenic enjoyment of the
general public that will yield a significant
public benefit
CHAMPIONS RETREAT GOLF FOUNDERS, LLC,
RIVERWOOD LAND, LLC, TAX MATTERS PARTNER,
Petitioners-Appellants, v. COMMISSIONER OF IRS,
Respondent-Appellee. 11th Circuit. Case No. 18-14817.
Agency No. 4868-15. May 13, 2020. Petition for Review of a
Decision of the U.S. Tax Court. 

(Before WILSON and GRANT, Circuit Judges,
and HINKLE,* District Judge.)

(HINKLE, District Judge.) The appellant tax-
payer claimed a charitable deduction for donating
a conservation easement over property that in-
cluded a private golf course and undeveloped
land. The Commissioner of Internal Revenue
disallowed the deduction, and the Tax Court
upheld the decision. The deduction was proper if
the donation was made for “the protection of a
relatively natural habitat of fish, wildlife, or
plants, or similar ecosystem,” or was made for
“the preservation of open space . . . for the scenic
enjoyment of the general public.” I.R.C. §
170(h)(4)(A)(ii) & (iii)(I).

Without the golf course, this easement would
easily meet these criteria. Because the Code does
not disqualify an easement just because it includes
a golf course, we reverse the Tax Court’s decision
and remand for determination of the proper
amount of the deduction.

I. Facts and Proceedings

Pollard Land Company bought over 2,000
undeveloped acres along the Savannah River
roughly 13 miles north of Augusta, Georgia. In
2002, Pollard conveyed part of the land, 463
acres, to the taxpayer in this action, Champions
Retreat Golf Founders, LLC (“Champions”).
Champions built a golf course with three nines—
one each designed by Gary Player, Jack Nicklaus,
and Arnold Palmer. The course opened for play in
2005. It was and still is private—open only to club
members and their guests, not the general public.

The golf course occupies roughly two-thirds
of the 463 acres. Champions sold 66 homesites on
95 acres on the west side of the course—the side
away from the Savannah River. The golf course
and homesites are accessible only through a gate
that is staffed 24 hours per day.

Roughly 57 acres, consisting primarily of
bottomland forests and wetlands, remain undevel-
oped. This includes riparian land on the Little
River, an offshoot of the larger Savannah. Be-
tween the Little and Savannah Rivers lies
Germain Island. The island consists of both
undeveloped land and six holes of the golf course.

The easement property is home to abundant
species of birds, some rare, to the regionally
declining southern fox squirrel, and to a rare plant
species, the denseflower knotweed. Although not
itself accessible to the public, the property is
readily observable to members of the public who
kayak or canoe on the Savannah and Little Rivers.

By 2009, the Champions golf course, like
many in the ongoing recession, was struggling
financially. Aware of the Tax Court’s recent
decision allowing a charitable deduction for a
conservation easement over golf course property,
see Kiva Dunes Conservation, LLC v. Commis-
sioner, T.C. Memo. 2009-145 (2009), Champions
contributed the conservation easement now at
issue to the North American Land Trust (“the
Trust”) in 2010. The Trust is an entity that holds
and enforces conservation easements nationwide
with the goal of preserving natural habitats and
environmentally sensitive areas. The Trust ac-
cepted the easement.

The easement covers 348 acres consisting of
the undeveloped land and the golf course, includ-
ing the driving range, but not including the golf
course buildings and parking lot. The easement
does not include the homesites.

Champions claimed a charitable deduction for
the contribution. As a limited liability company,
Champions was able to steer the corresponding
tax benefit to persons who, in anticipation of that
benefit, made capital contributions, thus shoring
up Champions’ financial position. But the Com-
missioner of Internal Revenue disallowed the
deduction. Champions and a related entity filed
this action in the Tax Court against the Commis-
sioner. After a trial, the Tax Court upheld the
Commissioner’s decision. This appeal followed.
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II. Standard of Review

We review the Tax Court’s legal conclusions
de novo and its factual findings for clear error. See
Gustashaw v. Comm’r, 696 F.3d 1124, 1134
(11th Cir. 2012) [23 Fla. L. Weekly Fed.
C1600a]. “A finding of fact is clearly erroneous if
the record lacks substantial evidence to support it,
such that our review of the entire evidence leaves
us with the definite and firm conviction that a
mistake has been committed.” Blohm v. Comm’r,
994 F.2d 1542, 1548 (11th Cir. 1993) (internal
citations and quotation marks omitted).

III. Governing Code Provisions

The Internal Revenue Code allows a deduction
for a “qualified conservation contribution.” See
I.R.C. § 170(f)(3)(B)(iii). A “qualified conserva-
tion contribution” is a contribution “(A) of a
qualified real property interest, (B) to a qualified
organization, (C) exclusively for conservation
purposes.” Id. § 170(h)(1).

A “qualified real property interest” includes “a
restriction (granted in perpetuity) on the use
which may be made of the real property.” Id. §
170(h)(2). The easement Champions conveyed to
the Trust meets this requirement; it restricts use of
the property in substantial respects and continues
in perpetuity. The Commissioner does not contest
this.

The Trust is “a qualified organization.” See id.
§ 170(h)(3) (defining this term). The Commis-
sioner does not contest this.

This leaves only one issue: whether this contri-
bution was made “exclusively for conservation
purposes.” The Code defines “conservation
purpose” to mean:

(i) the preservation of land areas for out-
door recreation by, or the education of, the
general public,

(ii) the protection of a relatively natural
habitat of fish, wildlife, or plants, or similar
ecosystem,

(iii) the preservation of open space (in-
cluding farmland and forest land) where such
preservation is—

(I) for the scenic enjoyment of the gen-
eral public, or

(II) pursuant to a clearly delineated
Federal, State, or local governmental con-
servation policy,

and will yield a significant public bene-
fit, or
(iv) the preservation of an historically

important land area or a certified historic
structure.

Id. § 170(h)(4)(A) (emphasis added).
This case turns on the italicized provisions.

The other provisions do not apply. The land is not
available for recreation by or use of the general
public. There is no qualifying federal, state, or
local government conservation policy that applies
to this land; that the county designated the land as
greenspace is not enough. This is not historically
important land, and there is no certified historic
structure on it.

The issues, then, are whether Champions
contributed this easement for “the protection of a
relatively natural habitat of fish, wildlife, or

plants, or similar ecosystem,” or for “the preserva-
tion of open space . . . for the scenic enjoyment of
the general public [that] will yield a significant
public benefit.”

IV. Habitat or Ecosystem

A. The Regulation

The Internal Revenue Code explicitly requires
deductions for charitable contribu-
tions—including those for conservation ease-
ments—to meet regulations adopted by the Secre-
tary of the Treasury. See I.R.C. § 170(a)(1). The
regulation governing conservation easements is
26 C.F.R. § 1.170A-14. The regulation makes
more explicit what one might reasonably construe
the Code to mean anyway.

The regulation says a contribution “to protect
a significant relatively natural habitat in which a
fish, wildlife, or plant community, or similar
ecosystem normally lives” will meet the Code’s
conservation-purpose requirement. Id. § 1.170A-
14(d)(3)(i). For the first time on appeal, Champi-
ons takes issue with the word “significant,” assert-
ing this impermissibly departs from the require-
ment set out in the Code itself. But even without
the regulation, the Code would not be construed
to apply to a completely trivial habitat—a few
commonly occurring ants plainly would not do,
nor would many other species not in need of
conservation. Requiring some level of signifi-
cance thus is unobjectionable. So long as the
regulation’s use of this term is not construed to
mean more than the Code will support, there is no
reason to doubt the regulation’s validity. Perhaps
this is why the regulation has been applied for
many years without any challenge to its validity,
and why even Champions did not raise this issue
in the Tax Court.

The regulation says qualifying significant
habitats and ecosystems “include, but are not
limited to,” those of three kinds. Two are relevant
here.

First are “habitats for rare, endangered, or
threatened species of animal, fish, or plants.” Id. §
1.170A-14(d)(3)(ii). Neither the Tax Court nor
the parties assert that “rare,” “endangered,” and
“threatened” have, for this purpose, a precise,
technical meaning; instead, the terms distinguish
species that reasonably warrant protection, on the
one hand, from commonly occurring species for
which the loss of habitat is not of significant
concern. That the regulation explicitly says quali-
fying habitats are “not limited to” the listed cate-
gories supports this flexible reading.

Second are “natural areas which are included
in, or which contribute to, the ecological viability
of a local, state, or national park, nature preserve,
wildlife refuge, wilderness area, or other similar
conservation area.” Id. The Champions easement
runs to the bank of the Savannah River, and on the
other side, 700 feet away, is a large national forest.

The third category listed in the regulation
covers “natural areas that represent high quality
examples of a terrestrial community or aquatic
community, such as islands that are undeveloped
or not intensely developed where the coastal
ecosystem is relatively intact.” Id. As Champions
acknowledges, this provision does not apply here.

The upshot is this. The Code allows a deduc-

tion for an easement contributed for “the protec-
tion of a relatively natural habitat of fish, wildlife,
or plants, or similar ecosystem.” Under this provi-
sion and the implementing regulation, Champions
is entitled to a deduction if its easement includes
habitat for “rare, endangered, or threatened spe-
cies of animal, fish, or plants,” or if the easement
contributes to the “ecological viability” of the
adjacent national forest.

These are the standards that apply despite the
presence of a golf course on part of the property.
The Code requires only a “relatively natural
habitat . . . or similar ecosystem,” not that the land
itself be relatively natural. I.R.C. §
170(h)(4)(A)(ii). The regulation, in turn, says a
deduction is available even if the land “has been
altered to some extent by human activity,” so long
as “the fish, wildlife, or plants continue to exist
there in a relatively natural state.” 26 C.F.R. §
1.170A-14(d)(3)(i). The regulation gives as an
example the construction of a dam or dike and
resulting lake or pond, but neither the Code nor
the regulation excludes otherwise-qualifying
property with alterations, including, as relevant
here, a golf course. Kiva Dunes is of limited
precedential value—the Commissioner did not
oppose the deduction there—but it is consistent,
at least, with the view that conservation easements
across golf courses qualify for a deduction if they
meet the otherwise-applicable standards. See also
PBBM-Rose Hill, Ltd. v. Comm’r, 900 F.3d 193,
204-05, 209 (5th Cir. 2018) (holding that an
easement over a golf course served a conservation
purpose but was not deductible because it was not
made in perpetuity).

B. Rare, Endangered, or Threatened

Species
The record establishes without genuine dis-

pute that this property is home to abundant species
of birds, some rare, to the regionally declining
southern fox squirrel, and to a rare plant species,
the denseflower knotweed. This is established by
the testimony of three experts—two called by
Champions and one by the Commissioner—who
generally agreed on the underlying facts. The Tax
Court explicitly credited the testimony of all
three.

One expert observed 61 species of birds on the
property, including 26 that are listed as a priority
by one or more conservation organizations. These
included the eastern whip-poor-will, brown-
headed nuthatch, red-headed woodpecker, and
prothonotary warbler. The expert saw a wood
duck with fledglings, suggesting on-site breeding.
The Commissioner’s expert saw a wood stork—a
federally listed endangered species—though he
opined it was just passing through.

The parties have analyzed in detail the place-
ment of the various bird species on conservation
priority lists compiled by organizations with
expertise in this field. Of critical importance here,
though, is not precisely which bird ranks precisely
where on one or more of these lists, but the more
general question whether the presence of these
many species, including some of substantial
conservation concern, shows that the property is
a significant habitat for “rare, endangered, or
threatened species.” It plainly does.
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For what it’s worth, the priority lists were
compiled by Partners In Flight (“PIF”), the Atlan-
tic Coast Joint Venture (“ACJV”), the United
States North American Conservation Initiative
Committee (whose list is denominated and re-
ferred to here as the “Watch List”), and the United
States Fish and Wildlife Service (whose list is
denominated and referred to here as “Birds of
Conservation Concern”). The priority designa-
tions of the property’s various birds include the
following: eastern whip-poor-will (ACJV highest
priority level, PIF needing management attention,
Watch List yellow, Fish and Wildlife Service
Birds of Conservation Concern), brown-headed
nuthatch (ACJV high priority, PIF planning and
responsibility, Fish and Wildlife Service Birds of
Conservation Concern), redheaded woodpecker
(ACJV moderate, PIF planning and responsibil-
ity, Watch List yellow), prothonotary warbler
(ACJV moderate, PIF planning and responsibil-
ity, Watch List yellow), eastern wood pe-wee
(ACJV moderate, PIF management attention),
Carolina chickadee (ACJV moderate, PIF plan-
ning and responsibility), eastern kingbird (ACJV
moderate, PIF management attention), yellow-
billed cuckoo (ACJV moderate, PIF management
attention), Acadian flycatcher (ACJV moderate,
PIF planning and responsibility), blue grosbeak
(ACJV moderate, PIF planning and responsibil-
ity), brown thrasher (ACJV moderate, PIF plan-
ning and responsibility), indigo bunting (ACJV
moderate, PIF planning and responsibility), barn
swallow (PIF management attention), belting
kingfisher (PIF management attention), northern
flicker (PIF management attention), blue-gray
gnatcatcher (PIF planning and responsibility),
Carolina wren (PIF planning and responsibility),
downy woodpecker (PIF planning and responsi-
bility), eastern bluebird (PIF planning and respon-
sibility), pine warbler (PIF planning and responsi-
bility), red-bellied woodpecker (PIF planning and
responsibility), ruby-throated hummingbird (PIF
planning and responsibility), tufted titmouse (PIF
planning and responsibility), yellow-throated
vireo (PIF planning and responsibility), and
eastern Phoebe (PIF planning and responsibility).

The Commissioner’s expert takes no issue
with the proposition that many birds use the
property including some that are worthy of pro-
tection. He says, though, that the habitat itself is
not relatively natural. For this he focuses on the
fairways and greens—they consist of non-native
bermuda and bent grass—not the undeveloped
portion of the easement, which is, at least for the
most part, quite natural.

What matters under the Code and regulation is
not so much whether all the land is natural, but
whether the habitat is natural. Indeed, the regula-
tion says it is not disqualifying that the land has
been altered, so long as “the fish, wildlife, or
plants continue to exist there in a relatively natural
state.” 26 C.F.R. § 1.170A14(d)(3)(i). The Com-
missioner’s expert noted nothing unnatural about
these birds’ existence; they apparently find the
habitat quite suitable.

Champions also cites the property’s popula-
tion of southern fox squirrels—a species for
which the habitat, including the golf course, is

hospitable. The species is not threatened but has
suffered declines caused by diminishing habitat,
due in part to forest-management practices. The
Commissioner discounts the importance of the
species, noting that Georgia has a six-month
season in which hunters may take up to 12 squir-
rels per day. But that is not dispositive of the
question whether providing the squirrels a habitat
is a conservation purpose. That Georgia chooses
not to protect the species hardly seems a reason to
deny whatever protection is available under
federal law. Protecting fox squirrels would not
alone be sufficient to establish a conservation
purpose, but they add to the weight on Champi-
ons’ side of the scale.

Finally, while the golf course itself is com-
prised primarily of non-native grasses, the re-
mainder of the easement property is natural and
includes a rare species of plant, the denseflower
knotweed. The Commissioner has offered no
theory under which protecting the denseflower
knotweed is not an appropriate conservation
purpose.

It is true, as the Commissioner notes, that the
knotweed exists on only a limited proportion of
the easement—perhaps 7%, with the capacity to
occupy up to 17%. But the knotweed that exists,
whatever its proportion, is worthy of protection.
Full coverage of a species is not required and
might even cut the other way; one might reason-
ably doubt that land consisting entirely of
knotweed would provide a relatively natural
habitat or would support the many bird species
present on this land.

The Commissioner also says part of the golf
course drains toward the bottomland where the
knotweed is located and that the knotweed thus
may suffer harm from the chemicals used on the
course. Perhaps so. But the easement explicitly
requires Champions to follow the best environ-
mental practices prevailing in the golf industry—
an obligation the Trust is entitled to enforce.
Moreover, the relevant question is not so much
whether chemicals from the course may harm the
knotweed, but whether the easement improves the
chance that the knotweed will be preserved. The
answer is yes for two reasons: first, because the
obligation to use best environmental practices
would not exist without the easement; and second,
because unrestrained development of the land
where the knotweed is located would pose a
greater risk than the golf course.

Despite the abundant bird species, including
many of conservation concern, the declining
southern fox squirrels, and the rare denseflower
knotweed, the Tax Court said Champions had not
established the required conservation purpose. To
reach this result, the court considered, or at least
discussed in its opinion, only birds seen by both
Champions experts—ignoring any bird seen by
only one Champions expert, even if the bird was
also seen by the Commissioner’s expert. The
court did this despite explicitly crediting the
testimony of both Champions experts. The court
offered no explanation for this approach, and we
can conceive of none.

The court also ignored a bird that was heard
but not seen. The court did not explain how a bird

could be heard if not present on or at least near the
property.

The Tax Court’s implicit finding that the only
birds on the property were those seen by both
Champions experts is clearly erroneous. More
importantly, the Tax Court’s conclusion that
Champions did not contribute this easement “for
the protection of a relatively natural habitat of
fish, wildlife, or plants, or similar ecosystem”—a
conclusion based in part on the clearly erroneous
finding of fact—is wrong as a matter of law.

Were it not for the presence of a golf course on
part of this property, the assertion that contribut-
ing an easement over property with this array of
species does not qualify as a conservation purpose
would be a nonstarter.

C. Support of the National Forest

The easement lies across the Savannah River
from a large national forest. The river is 700 feet
wide. Birds sometimes fly farther than that.
Champions asserts the easement “contributes to
. . . the ecological viability” of the forest—an
assertion that, if true, would show a conservation
purpose. But the Commissioner’s expert testified,
and the Tax Court found, that the easement does
not support the forest’s ecological viability. The
finding is not clearly erroneous.

The presence of the national forest across the
river is relevant—it supports the species that live
on the easement, as the Commissioner’s expert
acknowledges, and it contributes to the scenic
enjoyment from, and public interest in, preventing
development of the easement property. But con-
tributing to the ecological viability of the forest,
standing alone, does not establish a conservation
purpose.

V. Scenic Enjoyment

A. The Regulation

The Internal Revenue Code lists as a qualify-
ing conservation purpose “the preservation of
open space . . . for the scenic enjoyment of the
general public.” I.R.C. § 170(h)(4)(A)(iii). The
corresponding regulation says this means, as
relevant here, “to preserve open space (including
farmland and forest land). . .[f]or the scenic enjoy-
ment of the general public,” so long as the contri-
bution “will yield a significant public benefit.” 26
C.F.R. § 1.170A-14(d)(4)(i) & (d)(4)(i)(B).

The regulation continues: “Preservation of
land may be for the scenic enjoyment of the
general public if development of the property
would impair the scenic character of the local
rural or urban landscape or would interfere with a
scenic panorama that can be enjoyed from a park,
nature preserve, road, waterbody, trail, or historic
structure or land area, and such area or transporta-
tion way is open to, or utilized by, the public.” Id.
§ 1.170A-14(d)(4)(ii) (emphasis added).

The regulation says scenic enjoyment must be
evaluated based on all the circumstances and with
flexibility. Id. The regulation includes a nonexclu-
sive list of highly abstract factors that may inform
the analysis but provide little guidance here. Id.
More specifically, the regulation says the general
public need only have visual, not physical, access
to or across the property. Id. § 1.170A-
14(d)(4)(ii)(B). The “entire property” need not be
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“visible to the public,” but the public-benefit
requirement may not be met “if only a small
portion of the property is visible to the public.” Id.

B. View from the Rivers
The record establishes without dispute that

members of the public can and do canoe and
kayak on the Savannah River alongside the ease-
ment and on the Little River as it runs through the
easement. The view from the rivers includes the
easement’s natural areas as well as the golf course.
The record includes a video illustrating the stark
difference in the views of the easement property,
on the one hand, and the property farther down the
Savannah River, on the other. The downriver
property includes considerable development—
development that few canoers or kayakers would
find scenic.

One could perhaps debate whether a golf
course provides scenic enjoyment. But the natural
areas covered by this easement surely do. And the
golf course, whose most prominent feature visible
from a canoe or kayak on the river is the trees,
detracts only a little, if at all. When compared to a
condominium building or even private homes, the
easement property qualifies as open space provid-
ing scenic enjoyment. And preserving relatively
natural views along these two rivers—views free
of development on the other side as well because
of the national forest—serves a public interest.

In asserting the contrary, the Commissioner
says the rivers’ banks are from three to ten feet
high, as if this somehow eliminates the opportu-
nity for scenic enjoyment. The Tax Court took the
same approach. But trees, on the one hand, and
condos or other buildings, on the other hand, can
be seen from a canoe or kayak, even when a
river’s banks are ten feet high. Indeed, if a ten-foot
bank obscures anything, it is the fairways and
greens and other non-natural features of a golf
course, not the trees. From a kayak on a river with
a ten-foot bank, the flat parts of a golf course look
just like open land. The notion that the banks
somehow prevent scenic enjoyment is a make-
weight.

Were it not for the presence of a golf course on
part of this property, the assertion that preserving
open space alongside rivers with three- to ten-foot
banks cannot be “for the scenic enjoyment of the
general public” and provide a public benefit
would be a nonstarter.

VI. Conclusion

The bottom line is this: the record establishes
that Champions is entitled to a deduction in the
proper amount. Because it upheld the Commis-
sioner’s disallowance of the deduction, the Tax
Court did not address the proper amount, and we
express no opinion on it. That will be an issue for
the Tax Court on remand.

The Tax Court’s decision is VACATED, and
the case is REMANDED for further proceedings
consistent with this opinion.
))))))))))))))))))

*Honorable Robert L. Hinkle, United States District
Judge for the Northern District of Florida, sitting by
designation.

))))))))))))))))))
(GRANT, Circuit Judge, concurring in part and
dissenting in part.) I join the majority in holding

that Champions should receive a deduction for
donating its easement for conservation purposes.
See I.R.C. § 170(h)(1)(C). The easement pre-
serves an “open space” for the public’s “scenic
enjoyment,” and “will yield a significant public
benefit.” Id. § 170(h)(4)(A)(iii). Two publicly
accessible rivers cut through and around the
easement—providing views of the grassy golf
course, trees, and shrubbery that are far more
scenic than views of the developed properties
downstream. But I must part ways with the major-
ity’s decision to reach an issue not argued below
and with its separate conclusion that the easement
is necessarily a “relatively natural habitat.” Id. §
170(h)(4)(A)(ii).

First, I would not reach Champions’ new
argument that the governing statute and regula-
tion conflict. “As a general rule, a taxpayer may
not address an issue on appeal which it has not
first presented to the Tax Court.” Grant v.
Comm’r, 103 F.3d 948, 952 (11th Cir. 1996). To
be sure, our cases have also “identified certain
exceptional circumstances” where it might be
appropriate to use our discretion and “deviate
from this rule of practice.” Dean Witter Reynolds,
Inc. v. Fernandez, 741 F.2d 355, 360 (11th Cir.
1984). Yet the majority opinion leapfrogs any
consideration of our normal rule or its exceptions;
instead, the opinion gets right to the merits of an
argument first raised on appeal. Doing so signals
that we are not terribly committed to the require-
ment that parties raise arguments below. That
message gets amplified by the fact that we have no
compelling reason to decide Champions’ new
argument: the opinion already hands Champions
the win. We should not use our discretion to
deviate from ordinary practice here.

Second, in my view, Champions’ easement
might not be a “relatively natural habitat.” I.R.C.
§ 170(h)(4)(A)(ii). The man-made golf course
takes up more than 80 percent of the easement. In
making the course, Champions used non-native
grasses, one of which requires the use of large fans
to keep it cool in the hot Georgia sun. And to
maintain the course, Champions pumps anywhere
from 70,000 to 600,000 gallons of water a day out
of the Little River.

Champions also coats its golf course with
chemicals—including fungicide, herbicide,
insecticide, algaecide, and fertilizer. To apply
these potent chemicals, Champions’ staff mem-
bers sometimes need gloves and respirators. The
chemicals not only artificially change the habitat,
but do so in ways that pose what the tax court
called “environmental hazards.” In fact, Champi-
ons designed the golf course to drain into nearby
ponds, creeks, and otherwise undisturbed
wetlands. The golf course drains toward the
knotweed (a rare plant that Champions says is
protected by the easement), and as the majority
itself recognizes, “the knotweed thus may suffer
harm from the chemicals used on the course.”
Maj. Op. at 14. Although the majority finds
comfort in Champions’ pledge to follow the golf
industry’s best environmental practices, we have
little information about what those practices are,
or how they stack up to other standards. And those
standards, whatever they are, hardly define the

boundary between easements that can and cannot
qualify for a deduction under federal law.

Ultimately, the majority is willing to look past
the easement’s unnatural features because of the
birds and squirrels living there. The argument has
some force, especially because it does appear that
the tax court overlooked evidence about the
prevalence of these species. But the presence of
animals cannot hide that a lot of the easement is
highly developed and at least somewhat hazard-
ous to certain species. And no matter how many
animals live on the Champions easement, the
reality remains the same: with the chemicals,
imported grasses, large fans, artificial drainage,
and water pumping, it is not at all clear that the
easement amounts to a “relatively natural habi-
tat.” I do not mean to say that a golf course could
never qualify; it’s simply not clear that this one
does.

As thorny as this “natural habitat” question is,
we could spare ourselves the trouble of solving it.
After all, we could limit our decision to holding
that the easement qualifies for a deduction as an
open, scenic space. That is the course I would
take. I therefore concur in part and respectfully
dissent in part.

*        *        *

Torts—Negligence—Longshore and Harbor
Workers’ Compensation Act —Longshore-
man who was injured when he fell from a
walkway on upper deck of ship where he was
working sued ship and its owners seeking to
hold them liable under Longshore and Harbor
Workers’ Compensation Act—Generally, a
shipowner does not breach its duty to turn
over a vessel in safe condition when the injuri-
ous hazard was open and obvious and could
have been avoided by a reasonably competent
stevedore—District court properly dismissed
plaintiff’s claim for negligence under the
LHWCA, because the exposed walkway that
led to plaintiff’s injury was an open and obvi-
ous hazardous condition that plaintiff could
have avoided with exercise of reasonable care,
and plaintiff cannot show an exception to
general rule that would deprive defendant of
open-and-obvious defense
ANTHONY TROUTMAN, Plaintiff-Appellant, v. SEA-
BOARD ATLANTIC LTD., a foreign corporation, SEA-
BOARD MARINE, LTD., INC., a foreign corporation, and
M/V SEABOARD ATLANTIC, One 456’ freight ship (IMO
#9395563; Call Sign D5DC5), in rem, Defendants-Appellees.
11th Circuit. Case No. 19-10533. May 13, 2020. Appeal from
the U.S. District Court for the Southern District of Florida (No.
1:18-cv-21586-UU).

(Before MARTIN, NEWSOM, and JULIE
CARNES, Circuit Judges.)

(MARTIN, Circuit Judge.) Anthony Troutman
was injured when he fell from a walkway on the
upper deck of the ship where he was working as a
longshoreman. He sued the ship and its owners
(collectively, “Seaboard”), seeking to hold them
liable under the Longshore and Harbor Workers’
Compensation Act (the “LHWCA”), 33 U.S.C. §
901 et seq. Seaboard moved for summary judg-
ment, arguing that the LHWCA does not permit
Mr. Troutman’s negligence claim. The District
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Court granted Seaboard’s motion. It held that Mr.
Troutman’s suit was barred because, among other
reasons, the hazardous condition that led to his
injury was open and obvious.

With the benefit of oral argument, we affirm.

I.

A. FACTUAL BACKGROUND
On April 22, 2016, Mr. Troutman was work-

ing for a stevedoring company named Eller ITO
to secure containers being loaded onto the M/V
Seaboard Atlantic (the “Vessel”). The Vessel is
owned and chartered by Defendants Seaboard
Atlantic Ltd. and Seaboard Marine Ltd. Prior to
the incident, Mr. Troutman had been employed as
a longshoreman for over 19 years.

This case centers around the cargo-loading
process for two of the Vessel’s bays, Bay 28 and
Bay 32. Bay 28 is raised above Bay 32. An ele-
vated walkway runs along the bottom of Bay 28,
above Bay 32. Usually, cargo is loaded into the
lower Bay 32 before Bay 28. When this happens,
the cargo fills Bay 32 and the tops of the contain-
ers are higher than the walkway above. This
alleviates the risk of falling off the walkway, since
the person on the walkway is even with the tops of
the cargo in Bay 32. However, when Bay 32 is
empty, there is a six-to-eight-foot drop from the
walkway to the deck.

Before April 22, 2016, Mr. Troutman had
worked on the Vessel over 20 times. Sometimes
when Mr. Troutman worked on the Vessel, the
elevated walkway was protected by a rope fence.
Other times, Mr. Troutman and other longshore-
men had to ask Seaboard to put up the rope fence.
When he worked on the Vessel, including on the
day in question, Mr. Troutman worked as a lasher.
A lasher works to secure, and to release securing
mechanisms for, cargo being loaded onto the ship.

On the day of the incident, the superintendent
of Eller ITO, Gilberto Perez, decided to load Bay
28 first because of a delay in readying the contain-
ers that were to be loaded into Bay 32. There was
no rope fence protecting the walkway that day.
Mr. Troutman and Mr. Perez both knew that the
walkway was unsafe without the rope fence. Mr.
Troutman also knew that he was not obligated to
put himself in danger to perform his job, and that
if a dangerous condition was present he was not
required to work through it. Mr. Troutman did not
ask Seaboard to put up the rope fence that day. No
party disputes that the walkway, in its exposed
state, was an open and obvious hazard.

While Mr. Perez did direct that Bay 28 be
loaded first, he did not instruct Mr. Troutman to
start lashing the cargo on Bay 28. Had Mr.
Troutman asked, Mr. Perez would have told him
not to start lashing the cargo on Bay 28 until Bay
32 was loaded. Mr. Perez also testified that Eller
ITO would have provided Mr. Troutman with
safety equipment to prevent him from falling if he
asked for it.

Nevertheless, Mr. Troutman began to lash the
cargo loaded into Bay 28 before cargo had been
loaded into Bay 32. While walking on the ele-
vated walkway, he tripped on loose lashing mate-
rials left there by another longshoreman. He lost
his balance and fell to the deck below. He was
seriously injured and had to undergo surgery.

B. PROCEDURAL HISTORY
Mr. Troutman sued Seaboard, alleging it was

negligent in breach of (1) the duty to turn over a
safe vessel to the stevedore company; (2) the duty
to intervene; and (3) the duty to exercise ordinary
care to keep the vessel in reasonably safe condi-
tion. Seaboard answered the complaint and the
parties proceeded to discovery. Following discov-
ery, Seaboard moved for summary judgment.

The District Court granted summary judgment
for Seaboard on all of Mr. Troutman’s claims.
Relevant to this appeal, the court held that Mr.
Troutman could not succeed on his first claim—
breach of what is known as the LHWCA’s “turn-
over duty”—because the walkway was an open
and obvious hazard which he could have avoided.
Mr. Troutman timely appealed. His appeal chal-
lenges the grant of summary judgment on this
basis alone.

II.
“We review de novo the district court’s grant

of summary judgment, considering all of the
evidence in the light most favorable to the
nonmoving party.” Nesbitt v. Candler County,
945 F.3d 1355, 1357 (11th Cir. 2020) [28 Fla. L.
Weekly Fed. C726a]. “Summary judgment is
proper ‘if the movant shows that there is no genu-
ine dispute as to any material fact and the movant
is entitled to judgment as a matter of law.’ ” Id.
(quoting Fed. R. Civ. P. 56(a)).

III.
This appeal requires us to address a question

of first impression in this circuit: when, if ever, a
negligence claim for breach of the shipowner’s
duty to turn over a vessel in safe condition prop-
erly lies where the plaintiff was injured by an open
and obvious hazard. We conclude that, generally,
a shipowner does not breach this duty when the
injurious hazard was open and obvious and could
have been avoided by a reasonably competent
stevedore. Although this rule is not absolute, Mr.
Troutman cannot show any exception to the rule
that would deprive Seaboard of an open-and-
obvious defense here. We therefore affirm the
District Court’s order granting summary judg-
ment in favor of Seaboard.

A.
The LHWCA “establishes a comprehensive

federal workers’ compensation program that
provides longshoremen and their families with
medical, disability, and survivor benefits for
work-related injuries and death.” Howlett v.
Birkdale Shipping Co., S.A., 512 U.S. 92, 96, 114
S. Ct. 2057, 2062 (1994). The statute was
amended in 1972 to permit a longshoreman to
“seek damages in a third-party negligence action
against the owner of the vessel on which he was
injured.” Id.; see Longshoremen’s and Harbor
Workers’ Compensation Act Amendments of
1972, Pub. L. No. 92-576, § 18(a), 86 Stat. 1251,
1263 (codified as amended at 33 U.S.C. § 905(b)).
It is this section of the LHWCA that governs Mr.
Troutman’s claim for relief.

Under § 905(b), a shipowner owes the long-
shoreman three general duties: “(1) a turnover
duty, (2) a duty to exercise reasonable care in the
areas of the ship under the active control of the

vessel, and (3) a duty to intervene.” Kirksey v.
Tonghai Mar., 535 F.3d 388, 391 (5th Cir. 2008)
(citing, inter alia, Howlett, 512 U.S. at 98, 114 S.
Ct. at 2063); see Scindia Steam Nav. Co. v. De Los
Santos, 451 U.S. 156, 167-68, 101 S. Ct. 1614,
1622-23 (1981). The 1972 amendments to the
LHWCA also abrogated the shipowner’s
common-law defenses of assumption of the risk
and contributory negligence. Kirsch v. Plovidba,
971 F.2d 1026, 1031 n.6 (3d Cir. 1992) (citing
Scindia, 451 U.S. at 165 n.13, 101 S. Ct. at 1621
n.13).

A shipowner’s turnover duty consists of two
corresponding duties. First, under the “duty of
safe condition,” the shipowner must exercise
“ordinary care under the circumstances to have
the ship and its equipment in such condition that
an expert and experienced stevedore will be able
by the exercise of reasonable care to carry on its
cargo operations with reasonable safety to persons
and property.”1 Bjaranson v. Botelho Shipping
Corp., Manila, 873 F.2d 1204, 1207 (9th Cir.
1989) (quoting Scindia, 451 U.S. at 167, 101 S.
Ct. at 1622); see Roach v. M/V Aqua Grace, 857
F.2d 1575, 1581 (11th Cir. 1988) (“[A] shipowner
must turn over the ship and its equipment in a
condition that permits a stevedore to do its work
with reasonable safety . . . .”). Second, the ship-
owner has a “duty to warn” the longshoreman “of
any hidden dangers of which [the shipowner]
knows or should know.” Roach, 857 F.2d at 1581;
see Howlett, 512 U.S. at 98-99, 114 S. Ct. at 2063.
The duty to warn is a “corollary” to the duty of
safe condition. Howlett, 512 U.S. at 98, 114 S. Ct.
at 2063.

B.
The District Court granted summary judgment

for Seaboard on both aspects of the turnover duty.
The court held that Seaboard did not breach the
duty of safe condition because “an expert and
experienced stevedore could have loaded the
Vessel with ‘reasonable safety’ by loading the
lower deck first or . . . by staying off the walkway
until after the lower deck was loaded.” Troutman
v. Seaboard Atl. Ltd., No. 1:18-cv-21586-UU,
2019 WL 656259, at *4 (S.D. Fla. Jan. 8, 2019).
The court also held that Seaboard did not breach
the duty to warn because “[t]he undisputed facts
show that the hazard posed by the exposed walk-
way was open and obvious to the stevedore.” Id.
On appeal, Mr. Troutman argues the District
Court erred by granting Seaboard an open-and-
obvious defense to its turnover duty of safe condi-
tion.

Under the LHWCA, the stevedoring company
and the longshoreman have primary responsibility
for avoiding hazards they should have anticipated.
The LHWCA assumes the ability of “an expert
and experienced stevedoring contractor, mindful
of the dangers he should reasonably expect to
encounter, . . . to carry on cargo operations with
reasonable safety to persons and property.”
Howlett, 512 U.S. at 98, 114 S. Ct. at 2063 (quota-
tion marks omitted). The shipowner does not have
a duty “to turn over an absolutely safe vessel; the
shipowner need only exercise reasonable care.” 1
Thomas J. Schoenbaum, Admiralty & Maritime
Law § 7:14, at 708 (6th ed. 2018). Where a hazard
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exists, the question of negligence boils down to
whether “an expert and experienced stevedore”—
rather than an “unskilled person[ ]”—could safely
avoid the hazard. Bjaranson, 873 F.2d at 1208.
Generally, shipowners have “a rightful expecta-
tion” that a stevedoring company will “perform
[its] task properly without supervision by the
ship” and that the stevedore will “avoid exposing
the longshoremen to unreasonable hazards.”
Scindia, 451 U.S. at 170, 101 S. Ct. at 1623-24;
see id. at 180 (Powell, J., concurring) (stating that,
under the majority opinion in Scindia, the “pri-
mary burden . . . for avoiding injuries caused by
obvious hazards” is placed “on the stevedore”).

We read this precedent to establish a general
rule that the open-and-obvious defense applies to
breach of the turnover duty of safe condition. This
squares with the Supreme Court’s pronounce-
ments in Scindia and Howlett. A longshoreman
can only be said to have carried out his work with
“reasonable competence” if he “identif[ied] and
cope[d] with defects” of which he was aware.2

Howlett, 512 U.S. at 104, 114 S. Ct. at 2066;
Scindia, 451 U.S. at 172, 101 S. Ct. at 1624.
Although the Supreme Court’s articulation of
what it means to act as a reasonable longshoreman
came in the context of the duty to warn, see
Howlett, 512 U.S. at 99-100, 101 S. Ct. at 2064,
this reasoning applies with equal force to the
shipowner’s defense “against a claim based on the
general failure to provide a safe ship based on
defects in the stow.” See Kirksey, 535 F.3d at 393-
94; see also Howlett, 512 U.S. at 102, 114 S. Ct. at
2065 (applying principles “taken from [Scindia’s]
examination of the . . . duty to intervene” to analy-
sis of the turnover duty). In contrast, Mr.
Troutman’s preferred rule—that a shipowner
violates the duty of safe condition by turning over
a ship with any hazard, no matter how obvious or
avoidable—would violate several principles
established in this area of law. For example,
shipowners could no longer rely on the expertise
and experience of the stevedoring company or
longshoremen to deal with hazards that may arise.
In addition, Mr. Troutman’s rule would effec-
tively require shipowners to turn over an abso-
lutely safe vessel, a duty which the LHWCA does
not impose. We thus conclude that the open and
obvious nature of the exposed walkway is rele-
vant to whether Seaboard violated its turnover
duty of safe condition.

Mr. Troutman says the defense does not apply
in this case because the walkway was inherently
unsafe, comparing it to a hypothetical situation in
which Seaboard allowed tigers to prowl the Ves-
sel’s deck. See Oral Argument Recording at 5:45-
6:03. Mr. Troutman’s analogy misses the mark
because it would hardly be reasonable for Sea-
board to expect him to carry out his duties with
safety if dangerous animals were roaming the
ship. Here, by contrast, it is undisputed that Mr.
Troutman could have waited to use the walkway
until after Bay 32 was loaded with cargo, thereby
avoiding the hazard. As a result, the general rule
applies in this case.

Finally, Mr. Troutman says that affirming the
District Court in his case cannot be squared with
Congress’s abrogation of the shipowner’s de-

fenses of assumption of the risk and contributory
negligence. This argument misunderstands whose
negligence is at issue in this appeal. We do not
hold that Mr. Troutman is barred from recovery
because he acted negligently by crossing the
walkway. Rather, we hold that, based on the
undisputed facts of this case, Seaboard did not act
negligently. As we have explained, Seaboard was
entitled to rely on the “expertise in cargo opera-
tions” of Mr. Troutman and his employer. See
Kirsch, 971 F.2d at 1031 n.6. Because “an ‘expert
and experienced stevedore’ acting with ‘reason-
able care’ ” would have been able to avoid the
walkway, Seaboard was not negligent in allowing
the walkway to exist in its exposed state. See
Morris v. Compagnie Mar. Des Chargeurs
Reunis, S.A., 832 F.2d 67, 71 (5th Cir. 1987)
(quoting Scindia, 451 U.S. at 168, 101 S. Ct. at
1622).

IV.
The exposed walkway was an open and obvi-

ous hazard that Mr. Troutman could have avoided
with the exercise of reasonable care. For this
reason, the District Court properly dismissed Mr.
Troutman’s claim for negligence under the
LHWCA.

AFFIRMED.
))))))))))))))))))

1Although the turnover duty of safe condition is
framed in terms of danger to the stevedore—the long-
shoreman’s employer—“the focus of the factual inquiry
is frequently directed at [whether] experienced long-
shore workers” could complete their work with reason-
able safety. See Thomas v. Newton Int’l Enters., 42 F.3d
1266, 1270 n.4 (9th Cir. 1994)

2To the extent that our pre-Howlett case law—in
particular, Lemon v. Bank Lines, Ltd., 656 F.2d 110 (5th
Cir. Sept. 1981)—suggests that a shipowner breaches
the duty of safe condition by turning over a ship with an
open and obvious hazard, we agree with the current-day
Fifth Circuit that these cases have been “undermine[d]”
by Howlett. See Kirksey, 535 F.3d at 395-96; see also
Bonner v. City of Prichard, 661 F.2d 1206, 1207 (11th
Cir. 1981) (en banc) (adopting as binding precedent all
decisions of the former Fifth Circuit handed down prior
to the close of business on September 30, 1981).

*        *        *

Administrative law—Social security—Disabil-
ity benefits—Denial of application for disabil-
ity benefits based on claimant’s bipolar disor-
der—At the fourth step of the disability analy-
sis when the administrative law judge consid-
ers that claimant’s residual functional capacity
and past relevant work to determine if she has
an impairment that prevents her from per-
forming her past relevant work, the ALJ did
not have the benefit of Eleventh Circuit’s deci-
sion in Schink v. Comm’r of Soc. Sec., which
requires consideration of the episodic nature of
bipolar disorder—Remand for further consid-
eration is warranted to give ALJ a chance to
weigh the evidence in light of Schink direc-
tive—At the fifth step of the analysis, which
requires a determination whether significant
numbers of jobs exist in the national economy
that claimant can perform, the hypothetical
posed to the vocational expert was improper
because it did not accurately describe all the

mental restrictions found for claimant in the
ALJ’s decision—The hypothetical must pro-
vide the VE with a complete picture of claim-
ant’s RFC; that is, the hypothetical must in-
clude claimant’s impairments or otherwise
implicitly account for these limita-
tions—Because the ALJ relied on testimony
from VE in response to hypothetical question
that failed to include or otherwise implicitly
account for episodic nature of claimant’s
bipolar disorder, the VE’s testimony is not
substantial evidence and cannot support the
ALJ’s conclusion that claimant could perform
significant numbers of jobs in the national
economy
MARCIA BONAVIA SAMUELS, Plaintiff-Appellant, v.
ACTING COMMISSIONER OF SOCIAL SECURITY,
Defendant-Appellee. 11th Circuit. Case No. 18-14562. May
13, 2020. Appeal from the U.S. District Court for the Southern
District of Florida (No. 0:17-cv-60910-KMM).

(Before MARTIN, GRANT, and LAGOA, Cir-
cuit Judges.)

(MARTIN, Circuit Judge.) Marcia Bonavia
Samuels appeals the District Court’s order affirm-
ing the Commissioner of Social Security’s (the
“Commissioner”) denial of her application for
disability insurance benefits. Ms. Samuels applied
for disability benefits based on her bipolar disor-
der. In this appeal, Ms. Samuels first claims the
administrative law judge (“ALJ”) erred at the
fourth step of the disability analysis by failing to
give her treating physician’s opinion the proper
weight and by discounting her own testimony.
She also argues the ALJ erred at the fifth step of
the analysis by relying on testimony from a voca-
tional expert in response to a hypothetical ques-
tion that omitted her impairments.

We vacate the judgment of the District Court
and remand to the Commissioner for further
proceedings. The ALJ did not have the benefit of
our decision in Schink v. Comm’r of Soc. Sec., 935
F.3d 1245 (11th Cir. 2019) [28 Fla. L. Weekly
Fed. C200a] (per curiam), which may alter the
fourth step of the ALJ’s disability analysis. Addi-
tionally, we agree with Ms. Samuels that the
ALJ’s hypothetical to the vocational expert did
not sufficiently communicate her limitations from
bipolar disorder.

I. BACKGROUND
Ms. Samuels began receiving treatment for

bipolar disorder in 2004. Since that time, she has
been prescribed a variety of medications that have
changed over the course of her treatment. Her
medication “works reasonably,” but she suffers
side effects and deals with the up-and-down
nature of her bipolar disorder. These cycles in-
clude a constant feeling of depression combined
with manic episodes characterized by symptoms
of aggression, difficulty getting along with others,
and insomnia.

Ms. Samuels has a bachelor’s degree in biol-
ogy as well as a Juris Doctor degree. She worked
as an attorney until 2009, when she attempted
suicide. Although she worked on some legal cases
after her suicide attempt, she couldn’t concentrate
and was not paid for her work as an attorney after
that date. Ms. Samuels also lost interest in her
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hobbies, including gardening and talking to
friends. She stayed in bed, communicated only
with her mother and children, and skipped show-
ering; she had no appetite and lost weight; and had
suicidal thoughts. Indeed, to this day, and despite
taking her medication, Ms. Samuels has daily
suicidal thoughts.

Based on these symptoms from her bipolar
disorder, Ms. Samuels applied for disability
insurance benefits on December 24, 2012, with an
onset date of January 1, 2008. The Social Security
Administration (“SSA”) initially denied her
application. On reconsideration, the SSA deter-
mined she was disabled beginning May 27, 2012
but not earlier. Ms. Samuels then requested a
hearing before an ALJ regarding her disability
between January 1, 2008 and May 26, 2012.

Ms. Samuels and a vocational expert (“VE”)
appeared and testified at the hearing. Ms. Samuels
testified about living with her bipolar disorder as
described above. The ALJ also posed a few hypo-
thetical questions to the VE regarding Ms.
Samuels’s functions and limitations. The ALJ
ultimately determined Ms. Samuels was not
disabled between January 1, 2008 and December
31, 2013, the date she was last insured. Specifi-
cally, the ALJ concluded that Ms. Samuels had
the residual functional capacity (“RFC”) to per-
form “medium work” and that she could under-
stand, remember, and carry out short, simple work
instructions and occasionally interact with the
public. Although the ALJ decided Ms. Samuels
could not return to her past professions as either
an attorney or a researcher because of bipolar
disorder, the ALJ found she could engage in other
types of employment. As a result, Ms. Samuels
was denied Social Security disability benefits.

The Appeals Council denied Ms. Samuels’s
request for review. She filed a complaint in the
U.S. District Court for the Southern District of
Florida, alleging the Commissioner’s decision
was not supported by substantial evidence and
was contrary to law. The Commissioner denied
Ms. Samuels’s allegations and both parties filed
for summary judgment. A magistrate judge rec-
ommended the District Court deny Ms. Samuels’s
motion and grant the Commissioner’s motion for
summary judgment. Over Ms. Samuels’s objec-
tions, the District Court adopted the magistrate
judge’s report and recommendation and granted
the Commissioner’s motion. This is Ms.
Samuels’s timely appeal.

II. STANDARD OF REVIEW
When an ALJ denies benefits and the Appeals

Council denies review, “we review the ALJ’s
decision as the Commissioner’s final decision.”
Doughty v. Apfel, 245 F.3d 1274, 1278 (11th Cir.
2001) [14 Fla. L. Weekly Fed. C540a]. “[W]e
review de novo the legal principles upon which
the Commissioner’s decision is based.” Moore v.
Barnhart, 405 F.3d 1208, 1211 (11th Cir. 2005)
[18 Fla. L. Weekly Fed. C404a] (per curiam). But
we review the Commissioner’s decision “only to
determine whether it is supported by substantial
evidence.” Id. “Substantial evidence is . . . such
relevant evidence as a reasonable person would
accept as adequate to support a conclusion.” Id.
Our limited review does not allow us to “decid[e]

the facts anew, mak[e] credibility determinations,
or re-weigh[ ] the evidence.” Id. We also review
de novo the judgment of the District Court.
Ingram v. Comm’r of Soc. Sec. Admin., 496 F.3d
1253, 1260 (11th Cir. 2007) [20 Fla. L. Weekly
Fed. C1007a].

III. DISCUSSION
In making disability determinations, the

Commissioner engages in a five-step process. See
20 C.F.R. § 404.1520(a)(4). A claimant applying
for disability insurance benefits bears the burden
of proving that she is disabled. See Doughty, 245
F.3d at 1278. At the first two steps, which are not
at issue here, the claimant must show that she is
not currently engaged in substantial gainful
activity and that she has a severe impairment. See
§ 404.1520(a)(4)(i)-(ii). Third, also not at issue
here, the claimant has the opportunity to show that
the severity and duration of the impairment meets
or equals the criteria contained in the Listing of
Impairments. See id. § 404.1520(a)(4)(iii). If the
claimant’s impairments do not meet or equal those
listed in the regulations, the Commissioner must
determine her RFC before proceeding to the
fourth step. Id. § 404.1520(a)(4) & (e). A claim-
ant’s RFC is “an assessment, based upon all of the
relevant evidence, of a claimant’s remaining
ability to do work despite [her] impairments.”
Lewis v. Callahan, 125 F.3d 1436, 1440 (11th
Cir. 1997); see also §§ 404.1520(e),
404.1545(a)(1) & (3)-(4).

At the fourth step, the ALJ considers the claim-
ant’s RFC and past relevant work to determine if
she has an impairment that prevents her from
performing her past relevant work. See id. §
404.1520(a)(4)(iv) & (e). As we said in Schink,
the ALJ must consider the episodic nature of
bipolar disorder. See 935 F.3d at 1267. Evidence
that the claimant “seemed to be doing better”
during certain times does not support a finding
that her impairment is not severe. Id.

Finally, if the claimant cannot perform her past
work, the burden shifts to the Commissioner to
show that there are jobs that the claimant can
perform. See Foote v. Chater, 67 F.3d 1553, 1559
(11th Cir. 1995) (per curiam); see also §
404.1520(a)(4)(v). If the Commissioner can show
there are other jobs the claimant can perform, she
is considered to be not disabled. See Winschel v.
Comm’r of Soc. Sec., 631 F.3d 1176, 1180 (11th
Cir. 2011) [22 Fla. L. Weekly Fed. C1708a].

Ms. Samuels challenges three of the determi-
nations the ALJ made related to the RFC findings.
These determinations are associated with both
steps four and five of the disability analysis. In
particular, Ms. Samuels claims the ALJ erred at
the fourth step by both failing to give her treating
physicians’ opinions the proper weight and by
discounting her own testimony. Ms. Samuels says
the ALJ erred at the fifth step by relying on VE
testimony in response to a hypothetical question
that omitted her impairments.

Ms. Samuels’s step four arguments may have
merit. But the Commissioner should have a
chance to weigh the evidence in light of our
directive in Schink. See 935 F.3d at 1267-68. We
therefore remand for further consideration with-
out expressing a view on the ultimate merits of

Ms. Samuels’s contention that the ALJ should not
have discounted her own opinion and those
opinions of her treating physicians.

Ms. Samuels is clearly correct, though, that the
hypothetical the ALJ posed to the VE was im-
proper because it did not “accurately describe[ ]
all the mental restrictions found for Ms. Samuels
in the ALJ’s decision.” After finding that Ms.
Samuels was not disabled at step four of the
disability inquiry, the ALJ proceeded to step five.
At that step, ALJs are required to “determine
whether significant numbers of jobs exist in the
national economy that the claimant can perform.”
Winschel, 631 F.3d at 1180 (citing, inter alia, 20
C.F.R. § 404.1520(a)(4)(v)). Where, as here, there
are nonexertional limitations,1 the ALJ “must
introduce independent evidence, preferably
through a vocational expert’s testimony,” of the
existence of such jobs. Wolfe, 86 F.3d at 1077-78.
In order for the VE’s testimony to constitute
substantial evidence, “the ALJ must pose a hypo-
thetical question which comprises all of the claim-
ant’s impairments.” Winschel, 631 F.3d at 1180
(quotation marks omitted).

Here, the ALJ introduced evidence that Ms.
Samuels could perform other jobs through VE
testimony. The ALJ asked the VE to assume: (1)
Ms. Samuels’s education and work experience;
(2) that she had certain physical limitations in-
cluding, among others, a maximum weight to lift
or carry and maximum time periods in which to sit
and stand; (3) that she have “only occasional
exposure” to unprotected heights and dangerous
equipment; (4) that she “would be able to under-
stand, remember and carry out short, simple work
instruction”; and (5) that she “had only occasional
interaction with the public.” The VE stated that a
claimant with those hypothetical limitations could
perform certain jobs, like a linen room attendant
or a dining room attendant. Based on this testi-
mony, the ALJ concluded that Ms. Samuels “was
capable of making a successful adjustment to
other work that existed in significant numbers in
the national economy.”

While the ALJ need not list “every symptom
of the claimant,” the hypothetical must provide
the VE with a complete picture of the claimant’s
RFC. See Ingram, 496 F.3d at 1270. That is to say
the hypothetical must include the claimant’s
impairments or “otherwise implicitly account for
these limitations.” See Winschel, 631 F.3d at
1180-81. Here, it does not appear that the
hypotheticals accounted for the episodic nature of
bipolar disorder. See Schink, 935 F.3d at 1268.

At step two, the ALJ specifically found that
Ms. Samuels’s bipolar disorder was a “severe
impairment[ ]” that “caused significant limitation
in the claimant’s ability to perform basic work
activities.” But in posing the hypothetical, the
ALJ nowhere indicated that medical evidence
suggested Ms. Samuels’s ability to work was
affected by that impairment. Nor did any of the
hypothetical restrictions implicitly account for
Ms. Samuels’s mental limitations as reflected in
the record.

In particular, the ALJ did not account for
unexcused absences or time spent off-task, which
were limitations caused by Ms. Samuels’s bipolar
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disorder that were reflected in the record. Dr.
Flemenbaum opined that Ms. Samuels was
“moderately limited” in her ability to complete a
normal workweek. The Commissioner’s own
expert found that Ms. Samuels’s ability to per-
form activities within a schedule, maintain regular
attendance, and be punctual within customary
tolerances was “markedly limited.” Asking the
VE to assume that Ms. Samuels could carry out
“simple work instruction” and had only “occa-
sional interaction” with the public is not sufficient
to communicate Samuels’s limitations from her
bipolar disorder. Cf. Winschel, 631 F.3d at 1181
(reversing the denial of disability benefits be-
cause, at step two, ALJ determined impairments
limited claimant “in maintaining concentration,
persistence, and pace” but wholly failed to include
such limitations in hypothetical).

Because the ALJ asked the VE a hypothetical
question “that failed to include or otherwise
implicitly account for” Ms. Samuels’s impair-
ments, the VE’s testimony “is not ‘substantial
evidence’ and cannot support the ALJ’s conclu-
sion” that Samuels “could perform significant
numbers of jobs in the national economy.” See
Winschel, 631 F.3d at 1181. The Commissioner
must address and resolve this issue on remand.

IV. CONCLUSION
Based on this record, and in accordance with

our precedent, we VACATE the judgment of the
District Court and REMAND to the Commis-
sioner for further proceedings consistent with this
opinion. In particular, the Commissioner must
account for the episodic nature of Ms. Samuels’s
bipolar disorder in determining her RFC and
whether there are jobs in the national economy
that Samuels can perform.
))))))))))))))))))

1Examples of nonexertional mental impairments
include “difficulty maintaining attention or concentra-
tion” and “difficulty understanding or remembering
detailed instructions.” Wolfe v. Chater, 86 F.3d 1072,
1078 (11th Cir. 1996) (quoting 20 C.F.R. §
404.1569a(c)(ii) & (iii)).

*        *        *

Civil rights—Speech—Municipal corpora-
tions— Ordinances— Regulation of amplified
sound—Owner of commercial development
brought § 1983 action against city after provi-
sions of municipal code were applied to pre-
vent owner from holding live musical perfor-
mances—After owner filed suit, city enacted
ordinance to deal with, among other things, the
regulation of amplified sound, and owner
moved for a pre-enforcement preliminary
injunction, alleging that portions of ordinance
were content-based regulations of speech in
violation of First and Fourteenth Amend-
ments—Review on appeal is limited to whether
district court abused discretion in concluding
that owner failed to establish a substantial
likelihood of success on merits of its claims
where parties had not engaged in full-blown
discovery at time of preliminary injunction
hearing and parties have not cited or discussed
federal law relevant to First Amendment

claims—District court did not abuse discretion
in ruling that owner failed to establish a likeli-
hood of success on its claims that it qualified as
an outdoor venue and that the challenged
sections of municipal code are content-based
regulations of speech—District court did not
abuse its discretion in ruling that owner failed
to establish a likelihood of success on the merits
of its claim that it qualified as an approved
“outdoor venue” which was allowed to hold
live musical performances—Sections of munic-
ipal code restricting sound amplification dur-
ing certain hours to all outdoor amplification
of sound and enumerating criteria to be con-
sidered an outdoor venue are content-neutral
on their face, as nothing in these provisions
differentiates treatment based on content of
speech or sound at issue or message or view-
point of speaker—District court did not abuse
its discretion in ruling that owner failed to
establish likelihood of success on merits of its
First Amendment challenge to section of ordi-
nance setting forth special permit requirement
for live musical performances at non-residen-
tial establishments, even though ordinance
applied only to one medium, live musical per-
formances, while allowing other live events
that produced sound—Provision did not target
or discriminate against any musical genres,
topics or messages, as it allowed recorded
music, applied to all live musical performances
regardless of type, did not favor one musical
genre over another, and did not target or
discriminate against any specific message or
viewpoint within any genre—Prior restraint—
Court of Appeals declined to consider owner’s
First Amendment argument that outdoor
venue and special permit requirements for live
musical performances constitute a prior re-
straint where argument was neither presented
to nor addressed by the district court, and
where court’s refusal to address argument
would not result in a miscarriage of justice
because owner would be free to press that
theory on remand and develop a record with
respect to the municipal code provisions it
thought were unconstitutional
HARBOURSIDE PLACE, LLC, a Florida limited liability
company, Plaintiff-Appellant, v. TOWN OF JUPITER,
FLORIDA, a Florida municipal corporation, JUPITER
COMMUNITY REDEVELOPMENT AGENCY, a dependent
special district of the Town of Jupiter, Florida, Defendants-
Appellees. 11th Circuit. Case No. 18-12457. May 14, 2020.
Appeal from the U.S. District Court for the Southern District of
Florida (No. 9:16-cv-80170-KAM).

(Before JORDAN and JILL PRYOR, Circuit
Judges, and COOGLER,* District Judge.)

(JORDAN, Circuit Judge.) Harbourside Place,
LLC—whom we’ll call Harbourside—is the
owner of Harbourside Place, an 11-acre commer-
cial development located in Jupiter, Florida, along
the Intercoastal Waterway. Harbourside Place is
a mix of retail, hotel, and office space that encom-
passes some open public spaces, including a
riverwalk and an outdoor amphitheater. Water’s
Edge Estates, a residential development, is located
across from Harbourside Place on the Intercoastal

Waterway.
Not happy with the fact that provisions of the

Jupiter Code were applied to prevent Harbourside
Place from holding live musical performances,
Harbourside sued Jupiter and its Community
Redevelopment Agency under 42 U.S.C. § 1983.
After Harbourside filed suit, Jupiter enacted
Ordinance 1-16 to deal with, among other things,
the regulation of amplified sound. Harbourside
moved for a pre-enforcement preliminary injunc-
tion, alleging in part that certain sections of Ordi-
nance 1-16 are content-based regulations of
speech that violate the First and Fourteenth
Amendments. Harbourside also claimed that,
contrary to Jupiter’s administrative findings, it
satisfied the criteria to be considered a certified
outdoor venue (which, among other things, would
have allowed it to hold live musical performances
under the Jupiter Code).

The district court, following an evidentiary
hearing, denied injunctive relief. The district court
found, as a factual matter, that Harbourside has
not met the criteria to be an outdoor venue. It also
concluded that the challenged sections of Ordi-
nance 1-16 are content-neutral and do not violate
the First Amendment. Harbourside appealed the
district court’s order.

We affirm. Conducting limited abuse of
discretion review—and without definitively
addressing the merits—we conclude that the
district court did not abuse its discretion in ruling
that Harbourside failed to establish a likelihood of
success on its claims that it qualifies as an outdoor
venue and that the challenged sections of the
Jupiter Code are content-based.1

I
As relevant here, Ordinance 1-16 establishes

a two-tiered scheme for the use of amplified
sound at non-residential properties and contains a
separate section relating to outdoor live musical
performances. We summarize these provisions
below, and for ease of reference we cite to Ordi-
nance 1-16 as it is currently codified in the Jupiter
Code.

The Code restricts the use of outdoor sound
amplification devices—in all circumstances—
between the hours of 11:00 p.m. and 7:00 a.m. It
is “unlawful to use, operate or permit to be played
. . . any outdoor sound amplification machine or
device . . . for the production or reproducing of
sound between the hours of 11:00 p.m. and 7:00
a.m., except if approved as an outdoor venue[.]”
Jupiter Code § 13-107(a)(1); D.E. 173 at 4.

A venue “may be approved to operate outdoor
sound amplification devices with extended hours
up to 12:00 a.m.” (i.e., for an extra hour) if it
meets the criteria for an outdoor venue and com-
plies with applicable “[e]xterior sound standards.”
Jupiter Code § 13-107(b)(1)-(6); D.E. 173 at 4.
These sound standards can be found at § 13-144,
Table 2, of the Code. Measured at a three-minute
equivalent sound level (or Leq), the current sound
standards for outdoor venues that are commer-
cial/mixed use properties without residential
components are 65 dBA between 7:00 a.m. and
11:00 p.m.; 55 dBA between 11:00 p.m. and
12:00 a.m.; and 50 dBA between 12:00 a.m. and
7:00 a.m. The standards were lower in 2015 and
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2016.2

Notwithstanding the restrictions on outdoor
sound amplification devices, and the added hour
for outdoor venues, “[o]utside live musical per-
formances associated with a non-residential
establishment shall meet the outdoor venue regu-
lations of subsection (b) of this section or obtain
special permits pursuant to [C]hapter 27, article
IV, entitled ‘Special Permits.’ ” Jupiter Code §
13-107(a)(3); D.E. 173 at 4. The Code does not
appear to limit Chapter 27 special permits to any
specific hours. See Jupiter Code § 27-370(b)(1)
(stating generally that special permits can include
“[l]imits to the hours of operation”). So, as the
district court explained, Jupiter requires “any
person wanting to have an outdoor live musical
performance on . . . non-residential property [to]
obtain a special event permit from the Town or
approval from the Town Council for an outdoor
venue[.]” D.E. 173 at 6 (emphasis added).

II
“[A] preliminary injunction in advance of trial

is an extraordinary remedy.” Bloedorn v. Grubs,
631 F.3d 1218, 1229 (11th Cir. 2011). To obtain
a preliminary injunction, a litigant like
Harbourside must establish “(1) a substantial
likelihood of success on the merits; (2) that irrepa-
rable injury will be suffered unless the injunction
is issued; (3) [that] the threatened injury to the
moving party outweighs whatever damage the
proposed injunction might cause the non-moving
party; and (4) [that,] if issued, the injunction
would not be adverse to the public interest.”
Lebron v. Sec’y, Fla. Dep’t of Children and
Families, 710 F.3d 1202, 1206 (11th Cir. 2013)
[24 Fla. L. Weekly Fed. C32a] (citation omitted).

Before we begin, a word about the standard of
review is in order. As a general matter, we review
a preliminary injunction ruling for abuse of dis-
cretion. See, e.g., Benisek v. Lamone, 138 S. Ct.
1942, 1943 (2018) [27 Fla. L. Weekly Fed.
S382a]; United States v. Alabama, 691 F.3d 1269,
1281 (11th Cir. 2012) [23 Fla. L. Weekly Fed.
C1418a]. Although we can sometimes decide
legal issues conclusively in preliminary injunc-
tion appeals, as in Burk v. Augusta-Richmond
Cty., 365 F.3d 1247, 1250 (11th Cir. 2004) [17
Fla. L. Weekly Fed. C425a], the Supreme Court
has said that “limited [abuse of discretion] review
normally is appropriate.” Thornburg v. Am. Coll.
of Obstetricians and Gynecologists, 476 U.S. 747,
755 (1986), overruled on other grounds by
Planned Parenthood v. Casey, 505 U.S. 833
(1992). See, e.g., Ashcroft v. A.C.L.U., 542 U.S.
656, 666 (2004) [17 Fla. L. Weekly Fed. S507a]
(concluding that the district court’s determination
as to likelihood of success “was not an abuse of
discretion”); Brown v. Chote, 411 U.S. 452, 457
(1973) (“In reviewing such interlocutory relief,
this Court may only consider whether issuance of
the injunction constituted an abuse of discretion
. . . . In doing so, we intimate no view as to the
ultimate merits of appellee’s contentions.”);
Callaway v. Block, 763 F.2d 1283, 1287 n.6 (11th
Cir. 1985) (“[W]hen an appeal is taken from the
grant or denial of a preliminary injunction, the
reviewing court will go no further into the merits
than is necessary to decide the interlocutory

appeal.”); Martinez v. Matthews, 544 F.2d 1233,
1242-43 (5th Cir. 1976) (“Appellate courts espe-
cially must not go beyond a very narrow scope of
review, for these preliminary [injunction] deci-
sions necessarily entail very delicate trial balanc-
ing.”).

We follow the traditional path of limited
review in this appeal and ask only whether the
district court abused its discretion in concluding
that Harbourside failed to establish a substantial
likelihood of success on the merits of its claims.
See LSSi Data Corp. v. Comcast Phone LLC, 696
F.3d 1114, 1120 (11th Cir. 2012) [23 Fla. L.
Weekly Fed. C1597a] (“The first question before
us is whether the District Court abused its discre-
tion in concluding that LSSi had shown a ‘sub-
stantial likelihood of success’ on the merits of its
claim.”) (citation omitted). We do this for two
reasons. First, the parties had not engaged in full-
blown discovery at the time of the preliminary
injunction hearing, and as a result the district court
had a limited record. Second, on appeal the parties
have failed to cite or discuss a Supreme Court case
that we believe is relevant to Harbourside’s First
Amendment claims. See GeorgiaCarry.Org v.
U.S. Army Corps of Eng’rs, 788 F.3d 1318, 1327
(11th Cir. 2015) [25 Fla. L. Weekly Fed. C1245a]
(declining to reach the merits of a Second Amend-
ment claim in a preliminary injunction appeal
because, among other things, the record was not
fully developed and the parties had not briefed an
important historical issue).

III
Harbourside argues that the district court

clearly erred in finding that it did not satisfy the
necessary criteria to be an outdoor venue under §
13-107(b)(1)-(6). See Br. for Appellant at 32-33.
Given the judicial preference for avoiding consti-
tutional questions when possible, see, e.g.,
Camreta v. Greene, 563 U.S. 692, 705 (2011) [22
Fla. L. Weekly Fed. S1019a], we address this
contention first.

According to Harbourside, the district court
incorrectly concluded that it failed to satisfy
Condition 11 of Jupiter Resolution No. 2-13,
which was passed by the Jupiter Town Council in
February of 2013 and approved Harbourside
Place as an outdoor venue subject to its meeting a
number of conditions. Condition 11 provided
that, upon the submission of the final plans and
prior to the issuance of any building permits,
Harbourside had to revise its “statement of use” to
note the installation, setting, and locking of a
sound limiter so that the Harbourside Place’s
sound system would meet Jupiter’s sound level
regulations. As Harbourside sees things, Condi-
tion 11 applies only upon the submission of final
plans and prior to the issuance of any building
permits. Because building permits were already
issued for Harbourside Place, and because the
property opened in 2014, Harbourside submits
that there was no need to again revise the state-
ment of use to satisfy Condition 11.

We are not persuaded by Harbourside’s argu-
ment. The district court did not base its outdoor
venue finding solely on Harbourside’s failure to
meet Condition 11. Instead, it found that
Harbourside Place had failed to meet “all” the

conditions necessary to be an outdoor venue, and
that Harbourside Place “repeatedly exceeded”
permitted noise levels. See D.E. 173 at 6-7. We
recognize that Harbourside presented evidence to
support its position—for example, the testimony
of Nick Mastroiaonni (the Vice President of
Allied Capital, the developer of Harbourside
Place)—but the district court’s findings are sup-
ported by four components of the record and are
not clearly erroneous. See generally Amadeo v.
Zant, 486 U.S. 214, 226 (1988) (explaining that a
finding is not clearly erroneous if there are “two
permissible views of the evidence”) (citation and
internal quotation marks omitted).

First, John Sickler, Jupiter’s director of zon-
ing, stated in his affidavit that the approval of
Harbourside’s amphitheater as an outdoor venue
in February of 2013 under Resolution No. 2-13
did not permanently establish Harbourside as a
certified outdoor venue. Harbourside Place still
had to satisfy all relevant code requirements to be
considered an outdoor venue. See D.E. 102-1 at ¶¶
22-30.

Second, Roger Held, a Jupiter building official
who issued the certificate of occupancy for
Harbourside Place, confirmed Mr. Sickler’s
testimony. Mr. Held stated in his affidavit that the
certificate of occupancy did not certify
Harbourside Place’s compliance with any aspects
of the Jupiter Code relating to uses of the prop-
erty. See D.E. 103-1 at ¶¶ 4-5.

Third, Stephanie Thoburn, Jupiter’s assistant
director of zoning and planning, explained in her
affidavit that Harbourside had failed to satisfy
several of the outdoor venue requirements. These
included, but were not limited to, the failure to
follow Condition 11. For example, according to
Ms. Thoburn, Harbourside also did not satisfy the
applicable exterior sound standards and its site
plan did not identify all the items required by the
Jupiter Code. See D.E. 99-1 at ¶ 32(e)-(f). The
later sound studies submitted by Harbourside,
moreover, were deficient. The March 2014 study
did not meet code requirements and did not in-
clude details of the speakers and proposed out-
door stage, while the September 2015 study did
not include a site plan or measure site level com-
pliance at the property. See id.

Fourth, affidavits submitted by Edward
Dugger and Gary Siebein, architects who work in
the field of acoustical engineering and who pro-
vided consulting services to Jupiter, indicated that
Harbourside Place exceeded applicable sound
standards during a number of special-permit and
non-permit events in March, May, and October of
2015 and February and August of 2016. See D.E.
100-1 at ¶¶ 10-18; D.E. 101-1 at ¶¶ 8-21. Mr.
Dugger also stated in his affidavit that, during
certain events at Harbourside Place, the sound
limiter sometimes did not work and was being
bypassed. See D.E. 100-1 at ¶ 14.

The district court credited the testimony of Mr.
Sickler, Mr. Held, Ms. Thoburn, Mr. Dugger, and
Mr. Siebein. See D.E. 173 at 6-7. So, even if
Harbourside was generally correct about Condi-
tion 11, it has not successfully challenged the
other deficiencies that prevented it from achieving
outdoor venue status under Resolution 2-13. The
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district court’s factual findings stand, and as a
result we must address Harbourside’s First
Amendment claims.

IV
Harbourside asserts that the provisions of the

Jupiter Code summarized in Part II, on their face,
constitute content-based regulations of speech
that violate the First Amendment. Harbourside
also contends that the special permit requirement
for live musical performances constitutes an
unconstitutional prior restraint. See Br. for Appel-
lant at 15-32.

A
The First Amendment prohibits laws “abridg-

ing the freedom of speech.” U.S. Const. amend. I.
And music, the Supreme Court has held, consti-
tutes protected First Amendment expression. See
Ward v. Rock Against Racism, 491 U.S. 781, 790-
91 (1989).

We acknowledge that it can be tricky (some
might even say reckless) to set out black-letter
principles governing the First Amendment. But
we think we are on safe ground in saying that
noise ordinances generally do not violate the First
Amendment if they are content-neutral and do not
single out any specific type of speech, subject-
matter, or message. For example, the Supreme
Court has explained that “a prohibition against the
use of sound trucks emitting ‘loud and raucous’
noise in residential neighborhoods is permissible
if it applies equally to music, political speech, and
advertising.” City of Cincinnati v. Discovery
Network, Inc., 507 U.S. 410, 428-29 (1993)
(citing Kovacs v. Cooper, 336 U.S. 77, 87 (1949)
(plurality opinion)). See generally 6A McQuillin,
The Law of Municipal Corporations § 24:106 (3d
ed July 2019) (“A municipal corporation . . . may
reasonably regulate . . . the use of sound amplifi-
ers and motor vehicles carrying such devices . . . .
[but the] ordinance should be narrowly drawn to
avoid specific evils . . . and so as not to infringe on
the freedoms embodied in the First Amend-
ment.”).

On the other hand, content-based laws which
“target speech based on its communicative con-
tent” are “presumptively unconstitutional and
may be justified only if the government proves
that they are narrowly tailored to serve compelling
state interests.” Reed v. Town of Gilbert, 576 U.S.
155, 135 S. Ct. 2218, 2226 (2015) [25 Fla. L.
Weekly Fed. S383a]. “Government regulation of
speech is content-based if a law applies to particu-
lar speech because of the topic discussed or the
idea or message expressed.” Id. at 2227. See also
Dana’s R.R. Supply v. Att’y Gen. of Fla., 807 F.3d
1235, 1246 (11th Cir. 2015) [25 Fla. L. Weekly
Fed. C1774a] (quoting Reed and adopting its
formulation).

In order to determine whether a regulation of
speech is content based, we must first consider
whether, “on its face,” it “draws distinctions
based on the message a speaker conveys.” Reed,
135 S. Ct. at 2227 (internal quotation marks
omitted). We may also consider whether the
regulation was enacted due to an impermissible
motive, i.e., the suppression of free expression.
See id. at 2228. See also Ward, 491 U.S. at 791

(1989) (“The principal inquiry in determining
content neutrality . . . is whether the government
has adopted a regulation of speech because of
disagreement with the message it conveys.”).
When a regulation is content based on its face,
strict scrutiny applies and there is no need for the
speaker to also show an improper purpose. See
Reed, 135 S. Ct. at 2228.

B
We begin with §§ 13-107(a)(1) and 13-107(b)

of the Jupiter Code. The district court, as we
explain, did not abuse its discretion concluding
that Harbourside failed to show a substantial
likelihood of success on its First Amendment
challenges to these provisions.

On its face, the sound amplification restric-
tions set out in § 13-107(a)(1) apply during cer-
tain hours to all outdoor amplification of sound
(no matter what speech or sound is being ampli-
fied or what message is being conveyed). Simi-
larly, on its face the outdoor venue requirements
contained in § 13-107(b) apply to all outdoor
facilities (no matter what speech or sound is being
uttered or what message is being conveyed). We
see nothing in these provisions that differentiates
treatment based on the content (i.e., subject-
matter) of the speech or sound at issue or the
message or viewpoint of the speaker. Compare
Thomas v. Chicago Park Dist., 534 U.S. 316, 322
(2002) [15 Fla. L. Weekly Fed. S71a] (holding
that a city ordinance requiring all individuals to
obtain a permit before conducting an event with
more than 50 persons was a content-neutral time,
place, and manner regulation of a public forum
because officials were not authorized to consider
or pass on the content of speech and the grounds
for the denial of a permit had nothing to do with
what a speaker might say), and Ward, 491 U.S. at
791-92 (New York City regulation requiring all
performers at the Central Park bandshell to use the
City’s sound amplification equipment and sound
technician was content neutral), with
Wollschlaeger v. Governor of Fla., 848 F.3d
1293, 1307 (11th Cir. 2017) [26 Fla. L. Weekly
Fed. C1186a] (en banc) (“The record-keeping,
inquiry, and anti-harassment provisions of FOPA
are speaker-focused and content-based restric-
tions. They apply only to the speech of doctors
and medical professionals, and only on the topic
of firearm ownership.”).

C
That leaves § 13-107(a)(3), which provides

(emphasis ours) that “[o]utside live musical
performances associated with a non-residential
establishment shall meet the outdoor venue regu-
lations . . . or obtain special permits[.]” As the
Supreme Court has recognized, “[d]eciding
whether a particular regulation is content based or
content neutral is not always a simple task.”
Turner Broad. Sys., Inc. v. F.C.C., 512 U.S. 622,
642 (1994). See also Dana’s R.R. Supply, 807
F.3d at 1246 (“Florida’s no-surcharge law proves
difficult to categorize, skirting the line between
targeting commercial speech and restraining
speech writ large.”); Note, Free Speech Doctrine
after Reed v. Town of Gilbert, 129 Harv. L. Rev.
1981, 1983 (2016) (“In practice, . . . the content

distinction is quite messy and only roughly tracks
the division between permissible and impermissi-
ble regulation.”). As we explain, the characteriza-
tion of § 13-107(a)(3) turns out to be a very tricky
matter.3

“Government regulation of speech is content
based if a law applies to particular speech because
of the topic discussed or the idea or message
expressed.” Reed, 135 S. Ct. at 2227. See also
Grayned v. City of Rockford, 408 U.S. 104, 115
(1972) (“[T]wo parades cannot march on the same
street simultaneously, and government may allow
only one.”); 1 Rodney Smolla, Smolla and
Nimmer on Freedom of Speech § 3.9 (2019) (“A
content-based regulation either explicitly or
implicitly presumes to regulate speech on the
basis of the substance of the message.”). Govern-
ment discrimination among viewpoints is a more
blatant and egregious form of content discrimina-
tion. See Reed, 135 S. Ct at 2230. “[A]ll viewpoint
discrimination is first content discrimination, but
not all content discrimination is viewpoint dis-
crimination.” 1 Smolla, Freedom of Speech § 3:9.

Jupiter asserts, and the district court con-
cluded, that § 13-107(a)(3) is content-neutral
because it does not single out or discriminate
against any musical genres, topics, or messages.
See D.E. 173 at 6-7. If the question is whether the
regulation “require[s] ‘enforcement authorities’ to
‘examine the content of the message that is con-
veyed to determine whether’ a violation has
occurred,” McCullen v. Coakley, 573 U.S. 464,
479 (2014) [24 Fla. L. Weekly Fed. S929a] (cita-
tion omitted), the district court was likely right.
After all, § 13-107(a)(3) allows non-live (i.e.,
recorded) music; applies to all live musical perfor-
mances regardless of type (i.e., both vocal and
instrumental); and does not favor classical over
country, gospel over grunge, hip hop over heavy
metal, or rock over rap. See Casey v. City of
Newport, 308 F.3d 106, 111, 120 (1st Cir. 2002)
(plurality opinion) (concluding, pre-Reed, that
municipal no-amplification restriction as to
singing, and municipal restriction prohibiting
singing, were both content neutral). Compare
Reed, 135 S. Ct. at 2230 (“a law banning the use
of sound trucks for political speech—and only
political speech—would be a content-based
regulation, even if it imposed no limits on the
political viewpoints that could be expressed”),
with Enrique Armijo, Reed v. Town of Gilbert:
Relax, Everybody, 58 B.C. L. Rev. 65, 93 (2017)
(asserting that a ban on all bumper stickers is
content neutral because, “at most, it is aimed at a
mode of expression, not expression itself”).
Moreover, it does not target or discriminate
against any specific message or viewpoint within
any musical genre.

Yet it is undeniable that § 13-107(a)(3) applies
to one medium, and one medium only—that of
live musical performances—while allowing other
live events that produce sound (e.g., a political
speech, a religious sermon, an educational presen-
tation, an aerobics class, or a poetry reading).
Although “[e]ach medium of expression . . . must
be assessed for First Amendment purposes by
standards suited to it, for each may present its own
problems,” Southeastern Promotions, Ltd. v.



Headnotes and indexes are copyrighted and may not be duplicated by photocopying, printing,
or other means without the express permission of the publishers. 1-800-351-0917

28 Fla. L. Weekly Fed. C1142 U.S. COURT OF APPEALS, ELEVENTH CIRCUIT

Conrad, 420 U.S. 546, 557 (1975), there is lan-
guage in Reed which suggests that some “more
subtle” facial distinctions might be content based
if they “defin[e] regulated speech by its function
or purpose.” Reed, 135 S. Ct. at 2227. That lan-
guage is dicta, however, because the Supreme
Court did not apply it. See also Eugene Volokh,
The First Amendment and Related Statutes 359-
60 (6th ed. 2016) (suggesting that content-based
regulations include, but are not limited to, restric-
tions based on subject-matter, viewpoint, and
function or purpose).

As Harbourside points out, “[l]ive musical
performance, as opposed to commercially avail-
able recorded music, may also contain improvisa-
tion of musical notes, lyrics, and vocalization, as
well as physical and vocal expression.” Br. for
Appellant at 20. Cf. DA Mortg., Inc. v. City of
Miami Beach, 486 F.3d 1254, 1266 (11th Cir.
2007) [20 Fla. L. Weekly Fed. C645a] (conclud-
ing that a municipal noise ordinance was not
content-based because “[o]n its face” it did not
“disallow certain types of recorded noise or
particular viewpoints”). There is also the potential
problem, not mentioned by Harbourside, that
some performers, groups, or bands may not have
recorded any of their performances, leaving them
without a feasible alternative method of present-
ing and communicating their music.

When seen from this perspective, there is an
argument that § 13-107(a)(3) should be character-
ized as a content-based regulation. Take, for
example, the Ninth Circuit’s decision in Berger v.
City of Seattle, 569 F.3d 1029 (9th Cir. 2009) (en
banc). In that case, the en banc Ninth Circuit held,
in relevant part, that a city rule restricting street
performers actively requesting donations consti-
tuted a content-based regulation because it singled
out speech based on the idea expressed (i.e., the
active request of donations). See id. at 1051-52. In
his separate opinion, Judge Smith articulated a
theory which in part supports Harbourside’s
position here: “[The rule] singles out a particular
group that is defined, in part, by the medium
through which they express themselves and the
substantive message they convey.” Id. at 1092
(Smith, J., concurring in part and dissenting in
part) (emphasis added). Judge Smith’s view finds
some (albeit limited) support in the caselaw. See
Casey, 308 F.3d at 121 (McAuliffe, D.J., concur-
ring) (suggesting that a ban on sound amplifica-
tion might be content based because it “effec-
tively, albeit unwillingly, banned a whole host of
musical instruments and, necessarily, the unique
musical messages that can only be produced by
those instruments”); Morris v. 702 East Fifth
Street HDFC, 778 N.Y.S. 2d 20, 23 (App. Div.
1st Dept. 2004) (concluding, in the context of a
commercial lease dispute, that a lower court
preliminary injunction—which allowed the
leaseholder to open a coffee house/performance
space but limited any live musical performances
to string instruments during certain hours—
violated the “First Amendment rights of the
instrumental music performers . . . by limiting
their performances to string instruments” without
furthering a legitimate governmental interest). Cf.
Kolby Marchand, Free Speech and Signage After

Reed v. Town of Gilbert: Signs of Change from
the Bayou State, 44 So. U. L. Rev. 181, 193
(2017) (“as long as the regulation d[oes] not
attempt to ban concerts held in the area altogether,
but only require[s] the sound to be below a certain
level at those concerts, then there would still be an
open avenue for the expression”).

On the other hand, there are countervailing
considerations. A non-residential establishment in
Jupiter can play recorded music of any kind
(assuming compliance with other provisions of
the Code, such as those dealing with outdoor
sound amplification), so music is not targeted
generally or specifically. Viewed this way, § 13-
107(a)(3) looks more like a content-neutral time,
place, and manner regulation. As Justice Souter
put it in his separate opinion in Hill v. Colorado,
530 U.S. 703, 735-36 (2000) (Souter, J., concur-
ring): “Concern about employing the power of the
[government] to suppress discussion of a subject
or a point of view is not . . . raised in the same way
when a law addresses not the content of speech
but the circumstances of its delivery . . . . Unless
regulation limited to the details of a speaker’s
delivery results in removing a subject or view-
point from effective discourse (or otherwise fails
to advance a significant public interest in a way
narrowly fitted to that objective), a reasonable
restriction intended to affect only the time, place,
or manner of speaking is perfectly valid.” See also
Metromedia, Inc. v. City of San Diego, 453 U.S.
490, 526-27 (1981) (Brennan, J., concurring)
(“The characterization of the San Diego [bill-
board] regulation as a total ban of a medium of
communication . . . suggests a First Amendment
analysis quite different from the plurality’s . . . . I
would apply the tests this Court has developed to
analyze content-neutral prohibitions of particular
media of communication.”); Schad v. Borough of
Mt. Ephraim, 452 U.S. 61, 72-76 (1981) (striking
down, under both intermediate scrutiny and time,
place, and manner standard, a municipal ordi-
nance prohibiting live entertainment, including
nude dancing, throughout the borough’s commer-
cial zones).

Harbourside relies on the Supreme Court’s
decision in Discovery Network, but that case
cannot bear the weight that Harbourside puts on it.
In Discovery Network the Supreme Court ad-
dressed the constitutionality of a city ordinance
which prohibited the distribution of commercial
handbills on public property and required the
removal of newsracks belonging to commercial
enterprises while permitting newsracks belonging
to newspapers. The Court held for a number of
reasons that the ordinance violated the First
Amendment, see 507 U.S. at 417-28, and rejected
the contention that the ordinance was content
neutral: “[T]he very basis for the regulation is the
difference in content between ordinary newspa-
pers and commercial speech . . . . Under the city’s
newsrack policy, whether any particular newsrack
falls within the ban is determined by the content
of the publication resting inside that newsrack.
Thus, by any commonsense understanding of the
term, the ban in this case is ‘content-based.’ ” Id.
at 429.

As this quote demonstrates, Discovery Net-

work is a different case, one in which the regula-
tion was based upon the substantive content of the
material placed in newsracks. Here, in contrast, §
13-107(a)(3) is not based on the genre, content, or
viewpoint of the live musical performance. Cf.
Vugo, Inc. v. City of Chicago, 273 F. Supp. 3d
910, 915-16 (N.D. Ill. 2017) (rejecting argument
that city ban on commercial advertising on the
inside or outside of commercial ride-share vehi-
cles was content-based: “On its face, the ordi-
nance is a broad ban on commercial advertising
that applies in a narrow medium: transportation
network vehicles. The ban does not distinguish
among products or services advertised, nor does
it single out certain speakers, subject matters, or
purposes for differential treatment.”). At the very
least, Discovery Network does not dictate the
outcome here.

One recent case we have found involving a
content-based challenge to a noise ordinance,
Hassay v. Mayor of Ocean City, 955 F. Supp. 2d
505 (D. Md. 2013), is not very helpful. The plain-
tiff, a violinist who performed as a street musi-
cian, challenged a provision of a city ordinance
which prohibited radios, musical instruments,
phonographs, or sound amplification machines as
“unreasonably loud noises” if the sound was
“plainly audible” at a distance of 30 feet. See id. at
510. Because a separate provision of the ordi-
nance treated human sound—yelling, shouting,
hooting, whistling, or singing—as prohibited if it
was “plainly audible” at a distance of 50 feet, the
violinist argued that the former provision was
content-based. See id. at 520 (“Hassay insists that
Ocean City discriminates between one form of
expression—instrument or machine-generated
sound—and another form of expression—the
human voice—and thus the ordinance is not
content neutral.”). The city, in response, asserted
that the 30-foot audibility restriction was content-
neutral because the “secondary effects of instru-
ments or machine-generated sound differentiates
those sounds from the human voice.” Id. Unfortu-
nately for us, the district court in Hassay did not
resolve the content-based/content-neutral dispute
because it held that the ordinance violated the
First Amendment even under intermediate scru-
tiny. See id. So, aside from laying out the parties’
arguments—which somewhat mirror those made
here—Hassay does not provide us with much
guidance.

Adding to the legal uncertainty is Turner
Broadcasting, which involved the constitutional-
ity of certain federal must-carry provisions that
applied to cable networks but not television
networks. The provisions required some cable
networks (those with a certain number of active
channels and/or more than a certain number of
subscribers) to carry several local commercial and
public television stations. See Turner Broadcast-
ing, 512 U.S. at 630-32. The cable companies that
challenged the must-carry provisions argued that
they formed content-based regulations which
demanded strict scrutiny, but the Supreme Court
disagreed. The must-carry provisions’ burdens
and benefits were “unrelated to content,” and
“distinguish[ed] between speakers in the televi-
sion market . . . [based] upon the manner in which
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speakers transmit their messages to viewers, and
not upon the messages they carr[ied].” Id. at 644-
45 (emphasis added). See also id. at 652 (“In
short, the must-carry provisions are not designed
to favor or disadvantage speech of any particular
content.”). As a result, intermediate scrutiny—
and not strict scrutiny—applied. See id. at 661-62.

In addressing the argument that the must-carry
provisions were content-based because they
differentiated between speakers, the Supreme
Court stated that “speaker-based laws demand
strict scrutiny when they reflect the
[g]overnment’s preference for what the substance
of what the favored speakers have to say (or
aversion to what the disfavored speakers have to
say).” Id. at 658. Turning to the contention that
the must-carry provisions warranted strict scru-
tiny because they favored one set of speakers
(television networks) over another (cable net-
works), the Court acknowledged that
“[r]egulations that discriminate against media, or
among different speakers within a single medium,
often present serious First Amendment concerns.”
Id. at 659. But it went on to explain that not all
such regulations merit strict scrutiny: “It would be
error to conclude, however, that the First Amend-
ment mandates strict scrutiny for any speech
regulation that applies to one medium (or a subset
thereof) but not others . . . . [H]eightened scrutiny
is unwarranted when the differential treatment is
‘justified by some special characteristic of’ the
particular medium being regulated.” Id. at 660-61
(citation omitted).

Turner Broadcasting is not directly on point,
but it certainly is relevant to the issue before us.
One of the arguments made by Jupiter, based on
the affidavits of Mr. Dugger and Mr. Siebein, is
that § 13-107(a)(3) is content-neutral because live
musical performances—due to their nature—have
the potential for less control of sound output, and
as a result require certain measures to keep the
music and vocals within prescribed levels for
amplified sound. See Br. for Appellee at 36-37.
This seems like an argument that is based on the
reasoning in Turner Broadcasting, but inexplica-
bly neither Jupiter nor Harbourside cite or discuss
Turner Broadcasting in their briefs.4

Given the posture of the case, the lack of a
fully-developed record, and the parties’ failure to
cite or discuss Turner Broadcasting, we think this
is a good opportunity for us to practice judicial
minimalism, and decide no more than what is
necessary to resolve Harbourside’s preliminary
injunction appeal. See generally Cass R. Sunstein,
One Case at a Time: Judicial Minimalism on the
Supreme Court 1-3 (1999). We therefore do not
definitively decide whether § 13-107(a)(3) is on
its face a content-based or content-neutral regula-
tion of speech. We hold only that the district court
did not abuse its discretion in denying injunctive
relief due to Harbourside’s failure to show a
substantial likelihood of success on the merits.
See Cafe 207, Inc. v. St. Johns Cty., 989 F.2d
1136, 1137 (11th Cir. 1993) (“Whether the dis-
trict court’s determination of this point [substan-
tial likelihood of success] is right or wrong, the
record before us indicates no abuse of discre-
tion.”).

C
A licensing or permitting requirement can

constitute a prior restraint of speech. See Conrad,
420 U.S. at 554-57; Barrett v. Walker Cty. Sch.
Dist., 872 F.3d 1209, 1223 (11th Cir. 2017) [27
Fla. L. Weekly Fed. C271a]. Harbourside argues
in its brief that the outdoor venue/special permit
requirements in the Jupiter Code for live musical
performances constitute a prior restraint that
violates the First Amendment.

“Prior restraints are presumably unconstitu-
tional and face strict scrutiny.” Burk, 365 F.3d at
1251. Nevertheless, in some instances a “prior
restraint may be approved if it qualifies as a
regulation of the time, place, and manner of
expression rather than a regulation of content.” Id.
Our cases teach that a “[p]rior restraint[ ] must (1)
ensure that permitting decisions are made within
a specified period of time and must (2) avoid
unbridled discretion in the hands of a government
official.” Café Erotica of Fla., Inc. v. St. Johns
Cty., 360 F.3d 1274, 1282 (11th Cir. 2004) [17
Fla. L. Weekly Fed. C253a] (citation and internal
quotation marks omitted).

Harbourside moved for injunctive relief before
Jupiter enforced Ordinance 1-16. See Tr. of
Preliminary Injunction Hearing, Vol. I, at 76. At
the outset of the preliminary injunction hearing,
Harbourside told the district court it was “not here
on the other issues of vesting, of . . . prior re-
straints that occurred before,” i.e., under the
previous version of the Code. See id. at 21. Al-
though Harbourside had asserted a prior restraint
theory in a paragraph of its second amended
motion for injunctive relief, see D.E. 44 at 22, it
did not mention prior restraint in its opening
statement or closing argument at the preliminary
injunction hearing, and did not ask the district
court at the hearing to invalidate on First Amend-
ment grounds any of the special permit provisions
found in Chapter 27 of the Jupiter Code. Indeed,
Harbourside never explained to the district court
(before, during, or after the hearing) why any of
the Chapter 27 special permit provisions failed to
satisfy the First Amendment principles set forth
above. Not surprisingly, the district court did not
address the matter of prior restraint in its order
denying Harbourside’s request for injunctive
relief.

As a general rule, we do not consider an argu-
ment or theory that was not presented to the
district court. See, e.g., Walker v. Jones, 10 F.3d
1569, 1572 (11th Cir. 1994). There are exceptions
for “exceptional” circumstances, as laid out in
cases like Access Now, Inc. v. Southwest Airlines
Co., 385 F.3d 1324, 1332 (11th Cir. 2004) [17
Fla. L. Weekly Fed. C1064a], and one of those
exceptions gives us discretion to rule on an issue
raised for the first time on appeal if it presents a
pure question of law and failure to decide it would
result in a miscarriage of justice. See, e.g., Twiss v.
Kury, 25 F.3d 1551, 1556 (11th Cir. 1994). Here
our refusal to address the prior restraint argument
will not result in a miscarriage of justice because
Harbourside will be free to press that theory on
remand and develop a record with respect to the
Chapter 27 provisions it thinks are unconstitu-
tional. We therefore do not consider Harbour-

side’s prior restraint argument.

V
We recognize that we have said a lot but

decided relatively little. But we believe that is the
proper approach on this record, and hopefully our
discussion will lead to more sharpened and fo-
cused arguments on remand.

Because the district court did not abuse its
discretion, we affirm its order denying
Harbourside’s motion for a preliminary injunc-
tion. In so holding, we express no views on the
ultimate merits of Harbourside’s claims.

AFFIRMED.
))))))))))))))))))

* The Honorable L. Scott Coogler, Chief Judge of
the United States District for the Northern District of
Alabama, sitting by designation.

1We address only the issues that Harbourside has
raised on appeal and do not pass on any other matters
that might be presented by Harbourside’s complaint or
that were addressed by the district court. For example,
Harbourside has not based its First Amendment chal-
lenges on Reeves v. McConn, 631 F.2d 377, 384-86 (5th
Cir. 1980) (reviewing, and holding unconstitutional,
portions of a city ordinance regulating the operation of
sound amplification equipment). As to any issues not
specifically discussed in this opinion, we summarily
affirm.

2The abbreviation dBA stands for A-weighted or
adjusted decibels. An adjusted decibel is a “unit used to
show the relationship between the interfering effect of
a noise frequency, or band of noise frequencies, and a
reference noise power level of—85 dBm.” McGraw Hill
Dictionary of Scientific and Technical Terms 39 (6th ed.
2003).

3As noted earlier, a regulation of speech can be
content based if it targets content or viewpoint on its
face or if it was enacted due to an impermissible motive,
i.e., the suppression of free expression. See Reed, 135 S.
Ct. at 2228. The district court found, as a factual matter,
that Jupiter did not adopt Ordinance 1-16 “in order to
target or retaliate against Harbourside, or as a means of
controlling the content of musical performances at
Harbourside [Place].” D.E. 173 at 7. That finding is not
clearly erroneous, so the remaining question for us is
whether the district court abused its discretion in ruling
that § 13-107(a)(3) is, on its face, content neutral.

4Indeed, the parties have failed to cite many of the
authorities we discuss in this opinion.

*        *        *

Criminal law—Sentencing—Armed Career
Criminal Act—Prior convictions 
ALEX CORI TRIBUE, Petitioner-Appellant, v. UNITED
STATES OF AMERICA, Respondent-Appellee. 11th Circuit.
Case No. 18-10579. May 14, 2020. Appeal from the U.S.
District Court for the Middle District of Florida (No. 6:16-cv-
00976-GKS-DCI).

(Before ED CARNES, Chief Judge, WILSON,
WILLIAM PRYOR, MARTIN, JORDAN,
ROSENBAUM, JILL PRYOR, NEWSOM,
BRANCH, GRANT, LUCK, and LAGOA,
Circuit Judges.)

[Original Opinion at
27 Fla. L. Weekly Fed. C2151a]

BY THE COURT:

A petition for rehearing having been filed and
a member of this Court in active service having
requested a poll on whether this case should be
reheard by the Court sitting en banc, and a major-
ity of the judges in active service on this Court
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having voted against granting a rehearing en banc,
it is ORDERED that this case will not be reheard
en banc.
))))))))))))))))))
(MARTIN, Circuit Judge, joined by JILL
PRYOR, Circuit Judge, dissenting from the denial
of rehearing en banc.) Alex Tribue seeks review
of his 170-month sentence. In 2013, he pled guilty
to one count of conspiracy to distribute and pos-
sess with intent to distribute cocaine as well as one
count of being a felon in possession of a firearm.
Before he was sentenced for these crimes, the
Probation Department prepared a presentence
investigation report (“PSR”) that said Mr.
Tribue’s sentence is governed by the statute
known as the Armed Career Criminal Act
(“ACCA”). At the time of Mr. Tribue’s sentence,
and now, ACCA requires a sentence of at least 15
years for any person convicted of possessing a
firearm, who, prior to committing this crime,
already had three convictions for either a “violent
felony or a serious drug offense.” 18 U.S.C. §
924(e)(1).

When Mr. Tribue was sentenced, his PSR
listed three—and only three—prior convictions as
justifying an ACCA sentence for him. Those were
2003 and 2009 convictions for delivery of cocaine
as well as a 2006 conviction for “fleeing and
eluding” under Florida law. The PSR showed
other criminal convictions for Mr. Tribue, but the
Probation Department did not refer to or rely on
any of them in recommending that Tribue be
sentenced in accord with the 15-year minimum
required by ACCA. The District Court adopted
the PSR in full and sentenced Mr. Tribue to 170
months in prison.1

At the time Mr. Tribue was sentenced, ACCA
defined a “violent felony” as any crime punish-
able by more than one year in prison that “(i) has
as an element the use, attempted use, or threatened
use of physical force against the person of an-
other; or (ii) is burglary, arson, or extortion,
involves use of explosives, or otherwise involves
conduct that presents a serious potential risk of
physical injury to another.” 18 U.S.C. §
924(e)(2)(B). The definition of a “violent felony”
in subclause (i) is known as the “elements clause.”
The beginning of subclause (ii) (i.e., everything
preceding “or otherwise”) is referred to as the
“enumerated clause.” The rest of subclause (ii) is
referred to as the “residual clause.”

Two years after Mr. Tribue was sentenced, the
Supreme Court decided Johnson v. United States,
576 U.S. ___, 135 S. Ct. 2551 (2015) [25 Fla. L.
Weekly Fed. S459a]. This decision struck down
the residual clause of ACCA as unconstitutionally
vague. Id. at 2563. After Johnson was decided,
the Supreme Court told us that people (like Mr.
Tribue) who were sentenced under ACCA before
the Johnson decision are entitled to the retroactive
benefit of its ruling. See Welch v. United States,
578 U.S. ___, 136 S. Ct. 1257, 1268 (2016) [26
Fla. L. Weekly Fed. S77a]. In other words, a
defendant who “would not have been sentenced as
an armed career criminal absent the existence of
the residual clause” is entitled to resentencing
without an ACCA enhancement. Beeman v.
United States, 871 F.3d 1215, 1221 (11th Cir.

2017) [27 Fla. L. Weekly Fed. C246a].
When Mr. Tribue learned that Johnson’s

interpretation of ACCA was intended to benefit
people retroactively, he asked the District Court to
resentence him pursuant to 28 U.S.C. § 2255. He
noted that his PSR identified only the three prior
convictions (those from 2003, 2006 and 2009
mentioned above) as the predicates for his longer
ACCA sentence. He argued, in turn, that because
his fleeing and eluding conviction could only
have qualified as a violent felony under the resid-
ual clause of ACCA he is no longer subject to its
15-year mandatory minimum sentence. He asked
to be resentenced on this basis. The government
opposed Mr. Tribue’s motion, urging the District
Court now to rely upon another conviction—a
2007 conviction for delivery of cocaine—to
qualify as his third conviction to meet ACCA
requirements. The government made this argu-
ment despite the fact that the 2007 conviction was
not relied upon in the PSR as a basis for imposing
an ACCA sentence, nor apparently by the sen-
tencing judge when he imposed that sentence on
Mr. Tribue in 2013. Nevertheless, the District
Court agreed with the government and denied
Johnson relief to Mr. Tribue. Mr. Tribue was
granted a certificate of appealability, but a unani-
mous panel of this Court affirmed the District
Court’s decision. See Tribue v. United States, 929
F.3d 1326, 1334 (11th Cir. 2019) [27 Fla. L.
Weekly Fed. C2151a].

I believe the panel’s ruling in Mr. Tribue’s
appeal is mistaken. When a defendant is sen-
tenced under ACCA based on specified prior
convictions, and then we learn, on collateral
review, that fewer than three of the relied-upon
convictions are still valid, this defendant is enti-
tled to relief. The panel decision denying relief to
Mr. Tribue erred in three respects. In my view,
any one of these errors is reason enough to rehear
this case en banc. First, the panel opinion incor-
rectly relieves the government of the burden of
proving that Mr. Tribue is eligible for a longer
sentence under ACCA and places the burden on
him to prove he’s not. Second, the panel opinion’s
analysis is based on an unreasonably narrow view
of Eleventh Circuit precedent. Finally, the panel
opinion creates a split with the Fourth and Sev-
enth Circuits, which confronted the same question
presented by Mr. Tribue’s case and came out
differently. These mistakes deprive Mr. Tribue of
any ability to get the relief the Supreme Court
made available to him (and people like him) in
Johnson. And it does so by placing procedural
barriers nowhere suggested by the Supreme Court
when it invalidated ACCA’s residual clause. This
is why I asked our Court to rehear Mr. Tribue’s
case en banc. I dissent from its decision to leave
Mr. Tribue to serve his flawed sentence.

I. THE PANEL OPINION REMOVES THE

GOVERNMENT’S BURDEN OF PROV-
ING ELIGIBILITY FOR ACCA.
This Court has long recognized that the gov-

ernment “bears the burden of proving that a
sentencing enhancement under the ACCA is
warranted.” United States v. Lee, 586 F.3d 859,
866 (11th Cir. 2009)  [22 Fla. L. Weekly Fed.
C209a]. The panel opinion departs from this rule

by allowing district courts to rely on prior convic-
tions, not considered by the court at the original
sentencing, to keep in place the harsher ACCA
sentence when a defendant seeks habeas corpus
relief. The burden of the government to show that
a person is legally eligible for a harsher sentence
under ACCA is fundamental to the integrity of
federal sentencing. This is particularly true of
people serving ACCA sentences that have been
called into question by rulings of the Supreme
Court. The government was never required to
prove that Mr. Tribue’s 2007 cocaine conviction
meets the statutory requirements to justify his
sentence under ACCA. Yet now that Mr. Tribue
seeks relief from his sentence by way of his §
2255 motion, the panel requires him to prove this
2007 conviction is not a proper basis for ACCA to
apply. See Beeman, 871 F.3d at 1221-22.

The panel opinion shifting the burden to Mr.
Tribue is fundamentally unfair to him and others
like him. The Fourth Circuit has recognized as
much. That court has ruled that permitting the
government to introduce new justifications for an
ACCA sentence upon collateral review “unfairly
deprive[s] petitioner[s] of an adequate opportu-
nity to respond.” United States v. Hodge, 902 F.3d
420, 429 (4th Cir. 2018) (second alteration in
original) (quoting Giordenello v. United States,
357 U.S. 480, 488, 78 S. Ct. 1245, 1251 (1958)).
This is so not only because of the improper switch
of the burden of proof, but also because the habeas
process is a more demanding arena for inmates
seeking relief. A defendant who believes a prior
conviction was unlawfully designated as an
ACCA predicate at sentencing has the right to
challenge that decision before the district court
and appeal it to our Court. When a challenge is
raised in a habeas petition—as it must for prison-
ers bringing claims under Johnson and related
decisions—“the opportunities for review . . . are
far more limited,” given the need to secure a
certificate of appealability. Id. at 430 (citing 28
U.SC. § 2253(c)(1)). If the government wanted to
use Mr. Tribue’s 2007 cocaine conviction to
support his ACCA sentence, it should have car-
ried its burden of proving that conviction met the
legal requirements at the time he was sentenced.
Mr. Tribue should have had the opportunity to
challenge the propriety of using the 2007 convic-
tion at the time the sentencing court was calculat-
ing his sentence. His due process rights are vio-
lated by having the government now spring this
new justification for his ACCA sentence upon
him in the context of collateral review of his
sentence. See id. at 427, 430; see also Dotson v.
United States, 949 F.3d 317, 321 (7th Cir. 2020)
(“Fair notice underpins due process precisely
because it prevents surprise and affords opportu-
nities to respond.”).

The panel justifies this impermissible switch
in burdens in three ways. None relieve my con-
cerns. First, the panel points out that Mr. Tribue
did not dispute the factual existence of his 2007
cocaine conviction at any time during his sentenc-
ing proceedings. Tribue, 929 F.3d at 1332. That
may be so, but the panel conflates the factual
existence of Mr. Tribue’s 2007 cocaine convic-
tion with the question of whether it qualifies as a
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serious drug offense under ACCA. See
McCarthan v. Dir. of Goodwill Indus.-Suncoast,
Inc., 851 F.3d 1076, 1120-21 (11th Cir. 2017) [26
Fla. L. Weekly Fed. C1269a] (Martin, J., dissent-
ing). These are distinct questions with different
burdens. Id. There is simply no justice in faulting
Mr. Tribue because he did not raise a fruitless
objection to the factual existence of his 2007
cocaine conviction, when this conviction was
never raised at his sentencing hearing.

Second, the panel says Mr. Tribue’s failure to
object to the fleeing and eluding predicate “alone
suffices” as a reason to deny him habeas relief.
See Tribue, 929 F.3d at 1332. This ignores the
development of the law, and the Supreme Court’s
direct instruction that inmates should be given
retroactive relief under Johnson. At the time Mr.
Tribue was sentenced, the state of the law was
clear that his 2006 conviction for fleeing and
eluding was a valid ACCA predicate. See United
States v. Petite, 703 F.3d 1290, 1296, 1300-01
(11th Cir. 2013) [23 Fla. L. Weekly Fed. C1765a]
(holding that Florida fleeing and eluding qualifies
as a violent felony under ACCA’s residual
clause), abrogated by Johnson, 135 S. Ct. 2551.
Ordinarily, we expect litigants to seek relief from
the courts only when they have a good-faith basis
for asking the court for it. The panel’s rule now
imposes an after-the-fact duty upon federal defen-
dants to make objections on any topic that could
someday be the subject of constitutional chal-
lenges. In this way, the panel opinion invites the
overtaxing of our federal courts, the defense bar,
and federal prosecutors.

Finally, the panel says its rule is not, in fact,
unfair: “If Tribue had no way to anticipate John-
son’s invalidation of the residual clause in the
ACCA, and therefore did not object, then the
government equally did not either.” Tribue, 929
F.3d at 1332. This statement equates the power of
the prosecutor and the prosecuted. Mr. Tribue’s
2007 conviction was available to support his
ACCA sentence only if the government met its
burden of showing that it was a proper predicate.
See Lee, 586 F.3d at 866. Since the government
never mentioned the 2007 conviction, Mr. Tribue
had no reason to think the government was rely-
ing on it. Thus, the panel’s suggestion that its rule
disadvantages both parties equally is simply not
so. The government gets to keep the longer sen-
tence it always wanted for Mr. Tribue, while he is
deprived of a fresh look at the acknowledged
constitutional problems with the sentence that was
imposed on him in 2013.

II. THE PANEL OPINION STRAYS FROM

OUR CIRCUIT PRECEDENT.
The panel’s decision to deny Mr. Tribue relief

also deviates from two lines of Eleventh Circuit
precedent. The first is a group of cases that holds
the government to its submissions at sentencing
when examining an ACCA sentence retroactively.
The second is Beeman, which sets forth a two-step
inquiry governing all § 2255 petitions for Johnson
relief.

A. THE PANEL OPINION MISREADS

CANTY, PETITE, AND BRYANT.
Our circuit has three published cases holding

that the government may not change its position
about which predicate convictions support an
ACCA enhancement after the sentence has been
imposed. See Bryant v. Warden, FCC Coleman-
Medium, 738 F.3d 1253, 1279 (11th Cir. 2013)
[24 Fla. L. Weekly Fed. C849a], overruled on
other grounds by McCarthan, 851 F.3d 1076 (en
banc); Petite, 703 F.3d at 1292 n.2; United States
v. Canty, 570 F.3d 1251, 1256-57 (11th Cir.
2009) [21 Fla. L. Weekly Fed. C1868a]. Never-
theless, the panel opinion deprives Mr. Tribue of
the benefits of this precedent by interpreting them
so narrowly that they render him no assistance.

Our circuit’s caselaw requires both the govern-
ment and the defendant to object to the sentencing
court’s findings of fact and conclusions of law at
the initial sentence hearing. Canty, 570 F.3d at
1256-57. When a district court imposes a longer
sentence based on specified prior convictions and
the government does not object, the government
waives its right to later justify that sentence by
substituting in another conviction later in the
proceedings. Bryant, 738 F.3d at 1279; Petite,
703 F.3d at 1292 n.2.

The panel says a number of factors distinguish
these cases from Mr. Tribue’s. First, the panel
rejects the relevance of Bryant and Canty by
saying that “the defendants [in those cases] ex-
pressly objected to their ACCA classification at
the original sentencing.” Tribue, 929 F.3d at
1333. But again, this assertion creates a false
equivalency. The question here is not whether Mr.
Tribue waived an argument he should have raised
earlier, but rather whether the government should
have objected to the District Court’s finding that
Tribue’s ACCA sentence was based on the three
prior convictions identified in the PSR. Beyond
that, the Bryant panel’s waiver ruling had nothing
to do with whether Mr. Bryant objected to a
particular predicate conviction. Rather, Bryant
said “the government waived this . . . issue” when
it “never objected to” the district court’s finding at
sentencing “that Bryant had at most three qualify-
ing predicate convictions.” Bryant, 738 F.3d at
1279. The government’s failure to object to the
district court’s reasons for imposing the ACCA
sentence was all that mattered to the Bryant
panel’s decision to deny the government’s effort
to rely upon a new predicate offense on appeal.
See id.

And then there is Petite. It said “[t]he govern-
ment cannot offer for the first time on appeal a
new predicate conviction in support of an en-
hanced ACCA sentence.” 703 F.3d at 1292 n.2.
Although this statement would seem to be directly
on point with the question in Mr. Tribue’s case,
the panel discounts it as “pure dicta.” Tribue, 929
F.3d at 1334 n.10. It was not dicta. Even though
the Court affirmed Mr. Petite’s sentence, it still
rejected the government’s argument that it could
avoid the question at the heart of his case by
substituting in a conviction that had not been
previously relied upon for his ACCA sentence.
See Petite, 703 F.3d at 1292 n.2. As with Bryant
and Canty, the panel notes that Mr. Petite “had
objected [to his ACCA enhancement] at sentenc-
ing and on direct appeal.” Tribue, 929 F.3d at
1334 n.10. But again here, this argument puts a

burden upon Mr. Tribue to have objected to proof
not offered by the government. Petite does not
require this.

Third, the panel notes that in Canty the gov-
ernment explicitly disclaimed reliance on addi-
tional facts in the PSR, while in Mr. Tribue’s case
the government did not do so. Id. at 1333. But as
I’ve said, this fact is not relevant to the legal
question presented in Mr. Tribue’s case. And
more to the point, this fact was also not relevant to
the Canty panel’s holding that the government “is
entitled to [only one] opportunity to offer evi-
dence and seek rulings from the sentencing court
in support of an enhanced sentence.” Canty, 570
F.3d at 1257. The government’s disclaimer of
certain facts was relevant only to the remedy
offered to Mr. Canty. See id. at 1256-57. Because
the government disclaimed the facts, once Mr.
Canty’s sentence was vacated, his case was re-
turned to the district court with instructions not to
rely on those facts in resentencing him. Id. at
1257. This did nothing to dilute Canty’s broader
holding that the government must assert all
grounds for an ACCA sentence at the original
sentencing. See id. at 1256-57.

Finally, the panel says, even if Canty, Petite,
and Bryant say what Mr. Tribue and I read them to
say, it doesn’t matter because there is a more
directly on-point case that allows us to reject
Tribue’s § 2255 petition. The panel points to
United States v. Martinez, 606 F.3d 1303 (11th
Cir. 2010) [22 Fla. L. Weekly Fed. C858a], which
the panel says limited Canty to its facts and estab-
lished that the government can introduce evidence
of new and different predicates on collateral
review. Tribue, 929 F.3d at 1333 n.9. However,
Martinez was a direct appeal case that had nothing
to do with a type of retroactive relief the Supreme
Court has instructed us to make available to
defendants serving faulty ACCA sentences. See
606 F.3d at 1304. Also, in Martinez, the record
did not establish that the government waived
reliance on the evidence allowed to be introduced
on remand. See id. at 1304-05. But perhaps most
importantly for our purposes, Martinez acknowl-
edged that in Canty the government was properly
denied a “second bite at the apple” because it had
waived reliance on the evidence it subsequently
sought to introduce. Id. at 1304-05 (quotation
marks omitted); see also United States v. Wash-
ington, 714 F.3d 1358, 1362 (11th Cir. 2013) [24
Fla. L. Weekly Fed. C241a] (denying the govern-
ment the ability to present additional evidence on
remand when it was aware of the defendant’s
objection during sentencing). In the same way that
certain factors motivated this Court to allow
introduction of additional evidence in the
resentencing of Mr. Martinez, there are “powerful
reasons” to hold the government to its waiver at
sentencing in this context. See Martinez, 606 F.3d
at 1306.

Our circuit precedent prevents the government
from offering a prior conviction as an ACCA
predicate after it failed to do so at the time of the
sentence was imposed. The panel’s attempts to
distinguish this precedent on their facts—facts
that do not relate to our consideration of Mr.
Tribue’s legal claim—should not prevent us from
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remaining clear-eyed in our application of bind-
ing circuit law.2

B. THE PANEL OPINION MISAPPLIES

BEEMAN.
Under Beeman, a Johnson petitioner must

make two showings before he can receive collat-
eral relief. First, he must show that his original
ACCA sentence was imposed based solely on the
residual clause. Beeman, 871 F.3d at 1221. Sec-
ond, he must show he did not have at least three
other prior convictions that could have qualified
as a serious drug offense, or as a violent felony
under either the enumerated clause or elements
clause. Id. In Mr. Tribue’s case, the panel never
asks the step one question and heads straight to
step two. Tribue, 929 F.3d at 1331. I acknowledge
that Beeman uses the word “and” between steps
one and two, indicating a defendant must pass
both. I also acknowledge that I have expressed my
disagreement with Beeman’s test. See Beeman v.
United States, 899 F.3d 1218, 1226-29 (11th Cir.
2018) [27 Fla. L. Weekly Fed. C1171a] (Martin,
J., dissenting from the denial of rehearing en
banc); see also Beeman, 871 F.3d at 1228-30
(Williams, J., dissenting). But this is not about
that. My difference with the panel is this: I say that
in order to read Beeman as a cohesive statement of
the law, the “prior convictions” considered at step
two must be limited to those that were considered
by the sentencing court at the time it imposed the
sentence. In contrast, the Tribue panel opinion
interprets Beeman to allow any conviction that
was listed in the PSR to be resurrected on habeas
review so as to keep the harsher ACCA sentence
in place. In practical application, the panel opin-
ion’s reading of Beeman reaps absurd results and
strays from this Court’s previous interpretation of
Johnson. In doing so, it denies Mr. Tribue and
others like him the habeas relief they deserve.

Under the panel opinion’s interpretation of
Beeman, the district court may in all cases skip the
question of whether the defendant was sentenced
under the residual clause. No matter the record at
sentencing, a court reviewing a sentence in the
collateral context may ask only whether the
defendant had other prior offenses that could have
supported that same sentence. The first problem
with this approach is that it treats similarly defen-
dants who are, for relevant purposes, not alike.
For example, Mr. Tribue’s is the rare case in
which a defendant can show that his ACCA
sentence could only have been imposed by rely-
ing on the residual clause. See Br. of Appellee at
11. It is clear then, to me, that he is deserving of
relief because he was “sentenced solely per the
residual clause.” See Beeman, 871 F.3d at 1224
n.5. But the panel opinion ignores this reality by
asking whether any other facts exist that could
have supported his sentence. In other words, the
panel opinion treats Mr. Tribue identically to a
defendant whose ACCA sentence was imposed
without regard to any particular prior offenses.3

This outcome does not strike me as logical or fair.
In addition, we know the panel opinion’s

decision to skip straight to step two strays from
Beeman’s heavy focus on the habeas court’s
search for the “historical fact.” See 871 F.3d at
1224 n.5. Specifically, the Beeman Court said

habeas courts must ask whether the defendant was
“sentenced solely per the residual clause.” Id.
Again, the panel opinion ignores this crucial
question. Beeman also refers to a § 2255 movant
losing on his petition because of a “silent record.”
Id. at 1224-25 & nn.4, 5. I have always under-
stood this to mean, on the one hand, that if a §
2255 petitioner is penalized for a silent record,
then, on the other hand, someone like Mr. Tribue
(who can show how his sentence was a product of
the residual clause) would fare better. Not so
under the ruling of the Tribue panel.

The panel opinion’s approach to Beeman
means step one can only be used when it disquali-
fies someone like Mr. Tribue from getting relief
but not when it qualifies him for relief. This
approach is not in keeping with Beeman, which
requires that we look to what happened at sentenc-
ing. Our review was meant to be limited to what
the sentencing court considered at the time it
imposed sentence.

III. THE PANEL OPINION CREATES A

CIRCUIT SPLIT.
Finally, the panel opinion creates a split be-

tween our Court and the Fourth Circuit, which
confronted the same question as Mr. Tribue’s
panel, but came out the opposite way. See Hodge,
902 F.3d at 427-31. The Tribue panel opinion is
also out of step with the Seventh Circuit, which
adopted a rule for deciding when petitioners like
Mr. Tribue are entitled to relief. See Dotson, 949
F.3d at 321. Our Court’s departure from the
thoughtful rulings of these circuits counsels in
favor of rehearing Mr. Tribue’s case.

A. THE FOURTH CIRCUIT’S RULING IN

HODGE
In Hodge, the Fourth Circuit confronted facts

that are, for our purposes, identical to those of Mr.
Tribue’s case.4 See 902 F.3d at 423-25. Garnett
Hodge was convicted of possession with intent to
distribute crack cocaine and being a felon in
possession. Id. at 423. He received an ACCA
sentence based on three prior convictions the PSR
identified as predicates for the longer sentence. Id.
at 423-24. The PSR mentioned other prior convic-
tions but did not designate them as ACCA predi-
cates. Id. at 424. Neither the sentencing court nor
the government discussed which of Mr. Hodge’s
prior convictions it was relying upon to impose
his ACCA sentence. Id. The district court gener-
ally adopted the PSR without change. Id. Mr.
Hodge appealed his sentence, but his appeal was
dismissed based on an appeal waiver in his plea
agreement. Id. He also filed an unsuccessful §
2255 petition in 2014. Id. Then in 2016, Mr.
Hodge received permission to file a second §
2255 petition in light of Johnson. Id. at 424-25.

In his habeas petition, Mr. Hodge argued that
his ACCA sentence was no longer valid because
one of the three convictions used to support his
sentence was for reckless endangerment. Id. at
425. The government argued that Mr. Hodge still
qualified for the enhancement based on another
prior felony drug conviction. Id. But this convic-
tion had not been one of the three identified in the
PSR as supporting Mr. Hodge’s ACCA sentence.
Id. at 424-25. The district court denied the § 2255

petition. Id. at 425.
The Fourth Circuit reversed the decision

denying Mr. Hodge’s petition. It ruled that the
government had one chance—sentencing—to
prove Mr. Hodge had enough ACCA-qualifying
predicate convictions to be sentenced under that
statute. Id. at 427-28. The court reasoned that Mr.
Hodge’s failure to object to additional prior
convictions could not be held against him because
he was not on notice that those convictions could
ever be used as ACCA predicates. Id. at 428. To
force the defendant to object in this circumstance
“would undermine the adversarial process: It
would place defense counsel in the precarious
position of flagging potential predicates that
neither the U.S. Probation Office nor the Govern-
ment had contemplated, likely to the defendant’s
detriment.” Id. The court was not moved by the
government’s argument that the PSR failed to
designate the additional conviction as an ACCA
predicate because doing so would have been
“unnecessary.” Id. at 428 n.4. Much as the defen-
dant’s failure to object to the PSR constitutes a
waiver of those objections on collateral review, so
too must that rule be applied to the government.
Id. at 428-29. Also, permitting the government to
substitute convictions on collateral review “would
unfairly deprive petitioners of an adequate oppor-
tunity to respond.” Id. at 429 (alteration adopted
and quotation marks omitted). This is so because
of the different burdens at sentencing and on
collateral review, as well as the “far more limited”
nature of collateral review, given the need for
petitioners to secure a certificate of appealability.
Id. at 429-30. Finally, I share the Fourth Circuit’s
view regarding our (pre-Tribue) circuit case law,
when it said that “the Eleventh Circuit has reached
the same conclusion.” Id. at 430-31 (discussing
Bryant and Petite).

B. THE SEVENTH CIRCUIT’S RULING IN

DOTSON
The Seventh Circuit recently confronted its

own version of Mr. Tribue’s case. Steven Dotson
received an ACCA sentence based on a discrete
list of three predicates, one of which may no
longer qualify as an ACCA predicate. Dotson,
949 F.3d at 319. The Seventh Circuit denied Mr.
Dotson’s petition for habeas corpus but did so in
a way that highlights the mistaken approach our
circuit has taken.

The question in Dotson was whether “funda-
mental unfairness arising from a lack of notice”
resulted from the substitution of a new conviction
as an ACCA predicate that had not been men-
tioned at the time of sentencing. Id. at 320. The
Seventh Circuit held that no unfairness resulted
for Mr. Dotson because his own legal filings
“reflect[ed] the belief, albeit a mistaken one,” that
the additional predicate counted “as a qualifying
ACCA predicate at the original sentencing.” Id. at
321. Because Mr. Dotson could not credibly claim
“undue surprise from allowing the substitution of
a particular felony conviction not relied upon at
sentencing,” the court rejected his petition. Id.

The Seventh Circuit expressly disagreed with
the “broader strokes” the Tribue panel used “in
deciding the same question.” Id. Our sister circuit
recognized that this Court’s holding in Tribue
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does not take account of the unfairness resulting
from lack of notice to the defendant. Id. The
Dotson court also agreed with the Fourth Circuit’s
concerns regarding “the unfairness of the defen-
dant having no notice—no reason at sentencing—
to believe the court or government may react to a
change in the law favorable to the defendant by
relying on another of his prior convictions to
preserve the ACCA sentence.” Id. Holding the
government to its representations at sentencing—
or, at least, what the defendant believed those to
be—is a matter of due process. See id.

Both the Fourth and Seventh Circuits thus
reject the approach our Court took in Mr. Tribue’s
case—where the first time any party mentioned
the possibility of relying on a new and different
conviction to justify Tribue’s ACCA sentence
was after he filed his § 2255 petition.

IV.
CONCLUSION

I hoped our Court would rehear this case en
banc. It presents a worthy topic with an immediate
impact on the liberty of so many people sentenced
in this circuit. It doesn’t seem too much to ask that
inmates who receive prolonged ACCA sentences
hear specifically from the government its legal
basis for seeking the extended prison sentence.
The government should affirmatively identify the
particulars of a defendant’s criminal history that
cause it to seek an ACCA sentence. If such a rule
were enforced here, Mr. Tribue’s ACCA sentence
would be vacated, and he would be resentenced
facing a statutory maximum of ten years for his
gun charge.

The Tribue panel opinion leaves in place Mr.
Tribue’s sentence, which was imposed, in part,
based on an unconstitutional statutory definition
of what is a violent felony. I respectfully dissent
from the Court’s decision not to rehear his case.
))))))))))))))))))

1Mr. Tribue was sentenced under the ACCA statute,
but he was able to get a sentence 10 months below the
statute’s mandatory minimum sentence of 180 months.
This is because the government filed a motion pursuant
to 18 U.S.C. § 3553(e) that relieved the sentencing
judge of the obligation to impose a 15-year sentence.
This appeal still has consequences for Mr. Tribue,
however, because if he had not been sentenced under
ACCA, the maximum sentence the law would have
allowed for his firearm offense would have been ten
years. See 18 U.S.C. § 924(a)(2).

2I note that the Fourth Circuit has also read the line
of cases I’ve discussed here to prevent the government
from justifying an old ACCA sentence in new ways. See
Hodge, 902 F.3d at 430-31 (discussing Bryant and
Petite); see also id. at 429 (citing Canty, 570 F.3d at
1256).

3Worse, the panel opinion’s approach would deny
relief even to a defendant who was told by the sentenc-
ing court, “I am sentencing you based solely on the
residual clause.”

4I recognize that the Fourth Circuit has a different
standard than the Eleventh Circuit for § 2255 movants
seeking Johnson relief. See United States v. Winston,
850 F.3d 677, 682 (4th Cir. 2017) (stating that a John-
son movant succeeds by showing that his sentence “may
have been” predicated on application of the residual
clause). But this standard was immaterial to the holding
in Hodge.

*        *        *

Civil rights—Employment discrimination—
Former employee sued company and com-
pany’s president and CEO for interference
and retaliation under Family and Medical
Leave Act, and for retaliation under Tile VII
and Section 1981 after she was fired following
a contentious staff meeting—Employee is not
entitled to relief under FMLA because she did
not receive treatment from a “health care
provider” as defined by statute when she met
with a licensed professional counselor — Sum-
mary judgment was appropriate on Title VII
retaliation claim where company presented
evidence that employee’s supervisor as the
decision maker lacked knowledge of em-
ployee’s discrimination complaint, and em-
ployee neither impeached supervisor’s testi-
mony nor presented circumstantial evidence of
his knowledge beyond temporal proximity—
Because employee did not offer any evidence
that supervisor knew she had complained
about race or sex discrimination, she cannot
show a relationship between her firing and that
protected activity—In face of unrebutted
evidence that decision maker did not have
knowledge, mere temporal proximity between
employee’s firing and her complaints of dis-
crimination is insufficient to support an infer-
ence of causation, that supervisor knew of
employee’s discrimination complaints and
fired her because of them
BELINDA MARTIN, Plaintiff-Appellant, v. FINANCIAL
ASSET MANAGEMENT SYSTEMS, INC., JERRY HO-
GAN, Defendants-Appellees. 11th Circuit. Case No. 17-
14488.  May 14, 2020.  Appeal from the U.S. District Court for
the Northern District of Georgia (No. 1:15-cv-00769-SCJ).

(Before JORDAN, GRANT, and SILER,* Circuit
Judges.)

(GRANT, Circuit Judge.) Belinda Martin’s last
day at work was a very bad one. After a conten-
tious staff meeting where she was targeted by her
boss, Martin sought out her company’s human
resources director. The content of that discussion
is disputed; Martin says she claimed race- and
sex-based discrimination, while the HR director
says she did not. What we know with certainty is
that she was fired two days later, and then sued
under a number of civil rights laws. Her FMLA
claim is easy to dispose of because it asks us to do
the impossible—rewrite the statute based on her
own ideas of equity. Her Title VII retaliation
claim is more difficult; the timing of her firing
naturally raised Martin’s suspicions. The problem
is that we do not have evidence—any evidence—
that Martin’s boss knew about her discrimination
complaints before he fired her. Retaliation is
impossible without something to retaliate against.
Because speculation about her boss’s knowledge
cannot make up for the missing evidence, we
affirm.

I.

A.
Martin began working at Financial Asset

Management Systems, Inc.—a debt-collection
agency based in Georgia—as an Operations
Manager in 2009. Throughout her tenure, Martin

was supervised by the company’s President and
CEO, Jerry Hogan, who promoted her to Director
of Operations in 2010.

But things were not as smooth as they seemed.
In October 2012, Martin filed a complaint with
the EEOC alleging that Hogan and the company
discriminated against her based on race and sex.
According to Martin, Hogan would “scream
profanities,” “kick chairs, throw bottles, and bang
on the table” during her feedback sessions—but
did not behave that way toward some of her white
male coworkers. In December of that year, Mar-
tin, Hogan, and the company entered into media-
tion at the EEOC and settled the charge.

Roughly sixteen months later, on February 26,
2014, Martin participated in an executive staff
meeting with Hogan and several of their col-
leagues. During the meeting, according to Martin,
Hogan “screamed, yelled, [and] belittled [her] in
front of [her] peers for the thousandth time in
reference to nothing.” She left the meeting crying,
and emailed the company’s VP of human re-
sources, Lida Bayne, asking to talk.

Around the same time, Hogan repeatedly
called Martin’s office to discuss what had hap-
pened during the executive staff meeting, but
Martin did not pick up (although she was in her
office). Soon after, Bayne arrived at Martin’s
office, at which point Martin told her that she
“wanted to file a complaint on Jerry Hogan.”
Martin explained that she “felt like being a black
female, he targets me,” whereas he “does not
target Barry Brown,” a white male.1 She also
complained that Hogan “preferred Kevin,” an-
other white male, even though his “performance
wasn’t as good” as hers. Martin told Bayne that
she “needed to go take care of [her] health” and
would take at least two days off.

Bayne emailed Hogan the next day to inform
him that Martin had sought her out and “was
going to take some time off to think through the
best way to take care of herself.” The email also
explained that Martin “was visibly upset,” and
that she “talked about her frustration with what
she perceived as being targeted for criticism.”

Either that same day or the next, Bayne met
with Hogan in person to discuss Martin. Accord-
ing to Bayne, Hogan “launched into” his “ongo-
ing frustration” with Martin. But both deny ever
discussing Martin’s alleged complaints about race
or sex discrimination. Hogan claims that during
this meeting he decided to fire Martin for refusing
to answer his calls following their executive staff
meeting: “I believe my response was she can have
two days off because I’m done. I’ve had enough.
I’m terminating her employment because she
would not answer my call.” To that end, Hogan
signed a termination letter and mailed it to
Martin—two days after Martin’s meeting with
Bayne in which she allegedly complained about
discrimination.

Meanwhile, Martin met with Shaketa Bruce, a
licensed professional counselor on a list provided
by her health insurance company. Bruce’s clinical
impression was that although Martin suffered
from an “[a]djustment disorder with depressed
mood and anxiety,” her appearance, manner,
ability to communicate, and thought content were
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all within normal limits. Bruce recommended that
Martin follow up with a physician, but never told
her not to work or determined that she was incapa-
ble of working.

B.
Martin sued the company and Hogan for

interference and retaliation under the FMLA, and
for retaliation under Title VII and § 1981.2 Fol-
lowing extensive discovery, both defendants
moved for summary judgment on all claims, and
the district court granted their motion. The district
court concluded that Martin’s FMLA claims
could not succeed because Bruce—a licensed
professional counselor—did not qualify as a
“health care provider” under the statute. The
district court also concluded that Martin could not
establish a prima facie case of retaliation under
Title VII or § 1981. Specifically, the court found
that—without evidence that Hogan knew Martin
had complained of race and sex discrimination—
she could not draw a connection between her
firing and her claims of discrimination.

II.
“We review the district court’s grant of sum-

mary judgment de novo.” Brungart v. BellSouth
Telecomms., Inc., 231 F.3d 791, 795 (11th Cir.
2000). Summary judgment is appropriate “if the
movant shows that there is no genuine dispute as
to any material fact and the movant is entitled to
judgment as a matter of law.” Fed. R. Civ. P.
56(a).

III.

A.
We first consider Martin’s FMLA claim. The

FMLA provides a right to medical leave
“[b]ecause of a serious health condition.” 29
U.S.C. § 2612(a)(1)(D). And it prohibits employ-
ers from interfering with “the exercise of or the
attempt to exercise” that right. Id. § 2615(a)(1).
Although this provision does not expressly speak
in terms of retaliation, we have held that it also
“prohibits an employer from retaliating against an
employee who attempts to exercise any FMLA-
created right.” Walker v. Elmore Cty. Bd. of
Educ., 379 F.3d 1249, 1250 (11th Cir. 2004) [17
Fla. L. Weekly Fed. C898a]. In plain English, “an
employer may not do bad things to an employee
who has exercised or attempted to exercise any
rights under the statute.” Brungart, 231 F.3d at
798 n.5. Here, Martin claims that her employment
was terminated “to interfere with [her] use of
FMLA, to prevent other employees from seeking
FMLA leave, and to prevent [her] from engaging
in future use of FMLA leave.”

We have rejected the argument that “the
FMLA protects a request for FMLA leave regard-
less of whether the employee would be eligible
for the leave.” Walker, 379 F.3d at 1253. So to
state a claim for interference or retaliation, the
plaintiff must have been eligible for the leave that
she sought, which, as relevant here, means show-
ing that she suffered from a serious health condi-
tion. See Russell v. N. Broward Hosp., 346 F.3d
1335, 1340 (11th Cir. 2003) [16 Fla. L. Weekly
Fed. C1187a] (“Interference and retaliation claims
both require the employee to establish a ‘serious
health condition.’ ”); see also Cash v. Smith, 231

F.3d 1301, 1307 (11th Cir. 2000) (plaintiff “failed
to present evidence that she exercised a protected
right under the FMLA” because she did not
present evidence of a serious health condition).

The FMLA defines a “serious health condi-
tion” as one that involves “continuing treatment
by a health care provider.” 29 U.S.C. §
2611(11)(B). And it defines “health care pro-
vider” as a licensed “doctor of medicine or osteop-
athy” or “any other person determined by the
Secretary [of Labor] to be capable of providing
health care services.” 29 U.S.C. § 2611(6). The
relevant Department of Labor regulation lists
several categories of individuals “capable of
providing health care services,” but the only one
that could apply here is a catch-all provision
encompassing “[a]ny health care provider from
whom an employer or the employer’s group
health plan’s benefits manager will accept certifi-
cation of the existence of a serious health condi-
tion to substantiate a claim for benefits.” 29
C.F.R. § 825.125(b)(4).

Martin contends that her visits with Bruce, her
counselor, should count as treatment by a health
care provider. But her former employer does not
“accept certification of the existence of a serious
health condition to substantiate a claim for bene-
fits” from licensed professional counselors. Id. In
fact, Martin herself concedes that “Bruce does not
fall within the ambit of the statutory language.”
Even so, she “feels there is room for equity.”

In Martin’s view, we should count Bruce as a
health care provider because “remedial stat-
utes”—like the FMLA—should be “liberally
construed.” But while Martin says she seeks a
liberal construction of the statute, what she really
wants is an equitable revision. And as we have
explained, courts may not adopt a “liberal inter-
pretation” of a statute when doing so would
“expand the language of the statute beyond the
intent of Congress as expressed through the words
of the legislation.” Jacksonville Elec. Auth. v.
Bernuth Corp., 996 F.2d 1107, 1110 (11th Cir.
1993) (per curiam). Broad remedial goals are not
an invitation to judicial craftsmanship. We there-
fore affirm the district court’s grant of summary
judgment with respect to Martin’s FMLA claims.

B.
We turn now to Martin’s Title VII claim

against the company. Title VII’s antiretaliation
provision prohibits employers from discriminat-
ing against an employee “because he has opposed
any practice” made unlawful by Title VII. 42
U.S.C. § 2000e-3(a). To that end, employers
cannot retaliate against employees who have
complained about—that is, opposed—discrimina-
tion based on their race or sex. See Jefferson v.
Sewon Am., Inc., 891 F.3d 911, 925 (11th Cir.
2018) [27 Fla. L. Weekly Fed. C927a].3

As a starting point for any retaliation claim, a
plaintiff needs to show (among other things) that
the decisionmaker actually knew about the em-
ployee’s protected expression. See Brungart, 231
F.3d at 799. That awareness, like most issues of
fact, can be established through circumstantial
evidence—but not by unsupported inference. See
id. In short, if Hogan did not know about Martin’s
discrimination complaints, he could not have fired

her because of them. As we said in Clover v. Total
System Services, Inc., which governs this case, a
jury finding that a decisionmaker was aware of an
employee’s protected conduct “must be supported
by reasonable inferences from the evidence, not
mere speculation.” 176 F.3d 1346, 1355 (11th
Cir. 1999).

1.
We agree with the district court that Martin fell

short on the knowledge front: because she did not
offer any evidence that Hogan knew she had
complained about race or sex discrimination, she
cannot show a relationship between her firing and
that protected activity. Hogan says he had no idea
that Martin complained to HR Vice President
Bayne of discrimination. To be sure, he admits
knowing that Martin was unhappy—very un-
happy—about his emotional outbursts and other
unprofessional treatment of her, but he testified
that no one told him about her complaints of race-
and sex-based discrimination. That testimony was
corroborated by Bayne, who denied telling Hogan
that Martin filed a discrimination complaint after
he lashed out at her during the meeting. Bayne
says that her meeting with Hogan did not cover
“any of the details” of her discussion with Martin.
Instead, she listened to Hogan’s complaints.
What’s more, Bayne’s detailed contemporaneous
notes of her discussion with Martin are devoid of
any indication that Bayne understood Martin to be
making a discrimination complaint. Thus, even
crediting Martin’s testimony—as we must and as
we do—that she complained of race and sex
discrimination to Bayne, there is no evidence that
Bayne understood it that way or that she passed
those complaints on to Hogan.4

Martin counters that Hogan must have known.
Her strongest evidence is that Hogan fired her
only two days after she complained to Bayne
about race and sex discrimination. That close
connection in time, she says, is enough to show
that Hogan knew of her discrimination complaints
and fired her because of them. Generally, it is true
that a plaintiff can demonstrate causation “by
showing close temporal proximity between the
statutorily protected activity and the adverse
employment action.” Thomas v. Cooper Lighting,
Inc., 506 F.3d 1361, 1364 (11th Cir. 2007) [21
Fla. L. Weekly Fed. C168a]. To that end, “we
have explained that an employee’s termination
within days . . . of his protected activity can be
circumstantial evidence of a causal connection
between the two.” Jefferson, 891 F.3d at 926.

But “unrebutted evidence that the decision
maker did not have knowledge” of the employee’s
protected conduct means that “temporal proxim-
ity alone is insufficient to create a genuine issue of
fact as to causal connection.” Brungart, 231 F.3d
at 799. After all, a “decision maker cannot have
been motivated to retaliate by something un-
known to him,” whether or not the two events
happened close in time. Id.

Here, the direct evidence shows only that
Hogan was unaware that Martin said she had been
discriminated against. Temporal proximity is not
enough to put that in doubt, but our precedent still
allows Martin to avoid summary judgment if she
can present any other evidence of Hogan’s knowl-
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edge. See Brungart, 231 F.3d at 799. Alterna-
tively, Martin could present evidence that im-
peaches Hogan’s denial of knowledge. See id. We
now consider whether she has offered either.

2.
The first question is whether Martin has any

evidence to rebut Hogan’s denial of knowledge.
Our decision in Clover guides our analysis. See
176 F.3d 1346. In Clover, a Title VII plaintiff
claimed she was terminated because of her partici-
pation in a sexual harassment investigation. Id. at
1349-50. There, as here, the decisionmaker de-
nied any knowledge of the plaintiff’s protected
conduct, even though the plaintiff presented
evidence of a conversation between the
decisionmaker and a senior HR official in the
period between the plaintiff’s protected conduct
and her termination the very next day. See id. at
1354-55. Under those similar facts, we explained
that it would be “pure speculation” to infer that the
HR manager actually told the decisionmaker
about the plaintiff’s participation in the sexual
harassment investigation. Id. at 1355. Evidence
that the HR manager “could have told” is not the
same thing as evidence that she “did tell.” Id.

The same is true here—circumstantial evi-
dence shows that Bayne had an opportunity to tell
Hogan that Martin engaged in protected activity,
but not that she actually did. The meeting between
Bayne and Hogan is not itself evidence of Ho-
gan’s knowledge. Without more—and in the face
of Bayne’s unrebutted denial that she told Hogan
about Martin’s discrimination complaint—evi-
dence of Bayne’s opportunity to tell is not a
substitute for evidence that she did so.

Martin tries to give us more. She responds that
even though she lacks any direct evidence that
Bayne told Hogan about her protected activity,
circumstantial evidence shows that Hogan some-
how must have known.

First, Martin points to the company’s Em-
ployee Handbook, which requires notifying
alleged perpetrators of discrimination complaints.
We think the policy is worth quoting in full:

Any person receiving a report of discrimina-
tion or harassment shall immediately relay all
pertinent information to the Director of Opera-
tions or the Human Resources Department in
the form of a written report that has been
reviewed for accuracy and signed by the
reporter. The report shall then be transmitted
to the individual in charge of Human Re-
sources to begin an investigation. Before an
investigation begins, the alleged perpetrator
shall be informed of the nature of the report
and attempt to resolve the situation
consensually. If a consensual resolution can-
not be reached within a reasonable time, the
investigation and reporting procedures out-
lined below shall begin.
Read most naturally, this policy would have

required three sequential events. “[I]mmediately”
after Martin’s complaint, Bayne would have
needed to obtain or produce a “written report” that
was signed by Martin.5 Next, “[b]efore an investi-
gation begins,” Hogan would be informed of the
nature of the complaint. Finally, Bayne would
begin an investigation if the issue could not have

been resolved “consensually.”
Martin asks us to conclude that the policy’s

second step—disclosure—was accomplished
during Bayne and Hogan’s meeting. But we
cannot make this inference on the basis of the
company policy. To begin with, there is no indica-
tion that Martin reviewed, let alone signed, any
report. Without a report, we cannot presume that
a notification took place because, under the pol-
icy, “the alleged perpetrator shall be informed of
the nature of the report.” Since any notification in
the meeting would have been outside the policy,
the policy itself does not move the needle. More-
over, even if the policy had been followed, the
most logical inference would be that Bayne’s
subsequent email to Hogan was the required
notification. But recall that this email only said
that Martin complained about being “targeted for
criticism” and did not mention race or sex.6

Quite simply, Martin’s Employee Handbook
argument requires us to conclude that Bayne
complied with the notification requirement while
disregarding the requirement to obtain Martin’s
review and signature. We would also need to
conclude that Bayne’s email describing Martin’s
complaints (but omitting any mention of discrimi-
nation) was not the notification under the policy,
and that some other written notification was made
that did not surface during discovery. These are
not the “reasonable inferences” to which Martin is
entitled at summary judgment. Bowen v.
Manheim Remarketing, Inc., 882 F.3d 1358, 1362
(11th Cir. 2018) [27 Fla. L. Weekly Fed. C625a].
Absent any written notification of discrimination,
we are again left with Martin’s hypothesized
account of Bayne and Hogan’s meeting, but as we
have already said, speculation is not evidence.

Second, Martin urges that because Hogan
knew about a discrimination complaint that she
made in 2012, he must have concluded that her
new complaint was also based on discrimination.
We recognize the intuitive appeal of this argu-
ment. But a bare suspicion that Hogan may have
guessed about Martin’s claims is simply not
legally sufficient. Martin’s prior complaint of
unlawful discrimination is not evidence that all
subsequent workplace complaints must be related
to unlawful discrimination, let alone evidence that
Hogan would make that inference.

In Maniccia v. Brown, we found that the
passage of 15 months between the plaintiff’s
grievance and an adverse employment action
prevented an inference that the former caused the
latter. See 171 F.3d 1364, 1370 (11th Cir. 1999),
abrogated on other grounds by Lewis v. City of
Union City, 918 F.3d 1213 (11th Cir. 2019) [28
Fla. L. Weekly Fed. C145a] (en banc). There, the
lapse of time prevented the inference that an
employee was terminated because she com-
plained. Here, the question is whether we can
conclude—despite a similar lapse of time—that
the context of a prior complaint allowed the
decisionmaker to ascertain the basis of a later
complaint. In both cases, however, we find that
the passage of time weakens the strength of the
inference. If a 15-month gap makes the Maniccia
plaintiff’s reasoning too speculative, then the 16-
month gap here makes the imputation of knowl-

edge too speculative as well. Moreover, Martin
has not claimed that she was fired because of her
earlier complaint.

Third, Martin argues that even if Bayne did
not directly mention discrimination, she may have
said other things that put Hogan on notice. But if
the factfinder is not allowed to conclude, without
evidence, that Bayne must have told Hogan about
Martin’s protected activity, neither can it decide
that Bayne must have hinted at it. The latter is no
less speculative than the former. All Martin is left
with to show knowledge is temporal proximity,
which is insufficient given Hogan’s unimpeached
testimony that he lacked knowledge.

3.
Having failed to show evidence of Hogan’s

knowledge, Martin argues that Hogan’s testimony
that he was not aware of her protected activity was
impeached. Martin relies primarily on our deci-
sion in Goldsmith v. City of Atmore. See 996 F.2d
1155 (11th Cir. 1993). That plaintiff—a clerical
worker in the city clerk’s office—told a city
councilman that she planned on filing a complaint
of race discrimination with the EEOC. Id. at 1163-
64. The councilman then met with the mayor, and
only three weeks later, the mayor “abruptly”
transferred the plaintiff to a different division. Id.
at 1163. The plaintiff claimed that the mayor
transferred her because she was going to file a
complaint—but the mayor and councilman de-
nied discussing the plaintiff’s plans during their
meeting. Id. at 1163 n.12. Their denial, however,
was not complete. Instead, the mayor was “im-
peached by his prior deposition testimony in
which he stated that he may have spoken with [the
councilman] about [the plaintiff’s] complaints.”
Id. (emphasis added). Given that, we saw “no
error in the district court’s decision to submit this
disputed evidence to the trier of fact.” Id. at 1164
n.12.

The problem for Martin is that although she
cites a “host of impeachment evidence,” none of
it is related to the only legally relevant question:
whether Hogan knew of Martin’s protected
activity at the time he took adverse action against
her. Martin leans most heavily on Hogan’s incon-
sistent statements about the date he decided to fire
her—he has said both February 26 and February
28. But a dispute about when Hogan decided to
fire Martin is different than a dispute about Ho-
gan’s knowledge at the time of the firing. We have
no evidence of knowledge on either date. And
unlike in Goldsmith, we see no daylight between
any of Hogan’s statements about his knowledge.

To be sure, if Martin had any evidence that
Hogan knew about her protected activity on one
date and not the other, then the date that Hogan
decided to fire Martin would be circumstantial
evidence of why he decided to fire her. And that
kind of evidence might be relevant at trial to prove
that Hogan was motivated by a retaliatory pur-
pose. But the question of whether a decisionmaker
was even aware of protected activity necessarily
comes before the question of whether he acted on
it. See Brungart, 231 F.3d at 799. As we said in
Clover and Goldsmith, the plaintiff must establish
“that the employer was actually aware of the
protected expression at the time it took adverse
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employment action.” Clover, 176 F.3d at 1354
(quoting Goldsmith, 996 F.2d at 1163 (emphasis
added)). Without any evidence of knowledge, the
timing is just not relevant.

So—in the face of unrebutted evidence that
Bayne did not tell Hogan that Martin alleged
discrimination—it does not matter whether Ho-
gan actually decided to fire Martin on February
28, after speaking with Bayne, rather than Febru-
ary 26, before speaking with Bayne. We have no
evidence of knowledge either way. Hogan and
Bayne both testified that Hogan was never told
that Martin complained of discrimination; Martin
cannot impeach this testimony by making a
contest of when Hogan privately decided to fire
her. Nor can she argue that if Hogan decided to
fire Martin only after meeting with Bayne, we can
infer that Bayne must have told Hogan that Martin
complained of discrimination. This would just be
a roundabout way of arguing that we should infer
knowledge based on temporal proximity. But
Brungart is clear: in the face of evidence that
Hogan lacked knowledge, mere temporal proxim-
ity between the protected activity and the adverse
action cannot support an inference of causation.
See 231 F.3d at 799.

4.
Pushing back on these conclusions, Martin

argues that relying on Hogan’s denial of knowl-
edge requires an impermissible credibility deter-
mination. If our review of the evidence boiled
down to deciding a he-said, she-said dispute,
Martin would be right. But that’s not what this
case is; we do not make any credibility determina-
tions at all. Take the meeting between Martin and
Bayne. Each party offers a different account:
Martin says she invoked race and sex discrimina-
tion and Bayne says she did not. We credit Mar-
tin’s account and presume for purposes of sum-
mary judgment that she did complain of discrimi-
nation. See Fitzpatrick v. City of Atlanta, 2 F.3d
1112, 1115 (11th Cir. 1993).

Hogan’s denial, by contrast, does not impli-
cate Martin’s credibility at all—or anyone else’s.
Hogan says that he did not even know about
Martin’s complaints when he fired her, whereas
Martin insists that he must have known—after all,
he talked to Bayne about Martin just days after
Martin aired her grievances to Bayne. But by
affirming the district court, we are not crediting
Hogan’s word over Martin’s testimony; we are
merely refusing to credit Martin’s speculation as
evidence. That refusal is dictated by Clover and
follows from the usual principles that apply at
summary judgment. Indeed, Martin did not testify
that Bayne told Hogan about the nature of her
complaints. How could she? She was not part of
that conversation. Lacking even circumstantial
evidence other than temporal proximity, we agree
with the district court that a reasonable jury could
not infer—rather than guess or as-
sume—knowledge. At most, the record contains
evidence that Bayne could have told Hogan about
the nature of Martin’s complaints. “But because
‘could have told’ is not the same as ‘did tell,’ it
would be pure speculation to infer that [Bayne]
actually told” him. Clover, 176 F.3d at 1355.

Finally, Martin suggests that we cannot affirm

the district court’s grant of summary judgment
based on a defendant’s testimony. A jury is al-
ways entitled to disbelieve the defendant, but that
confuses the point. It is not Hogan’s burden to
show that he did not know about Martin’s com-
plaints; it is Martin’s burden to set forth evidence
suggesting that he did. See id. at 1354 (“[A]
plaintiff must generally establish that the em-
ployer was actually aware of the protected expres-
sion at the time it took adverse employment
action.”). Put another way, summary judgment is
not warranted because of what Hogan’s testimony
shows; it is warranted because of what the record,
viewed in the light most favorable to Martin, fails
to show.

*    *    *
Unlawful discrimination is intolerable, and

those who engage in it should be held to account.
But inferences in favor of a plaintiff can be based
only on evidence—not on speculation. Because a
jury in this case could find discrimination only on
the basis of the latter, summary judgment was
appropriate.

IV.
In sum, Martin is not entitled to relief under

the FMLA because she did not receive treatment
from a “health care provider,” as defined by the
statute. Her § 1981 claims were abandoned on
appeal. And because the company presented
evidence that Hogan lacked knowledge of Mar-
tin’s discrimination complaint, Martin had to
either impeach Hogan’s testimony or present
circumstantial evidence of his knowledge beyond
temporal proximity. She did neither, so our prece-
dents compel summary judgment on her Title VII
claim as well.

AFFIRMED.
))))))))))))))))))

* Honorable Eugene E. Siler, Jr., Senior United
States Circuit Judge for the Sixth Circuit, sitting by
designation.

1Bayne testified that Martin complained about being
treated differently than two coworkers, but she main-
tained that Martin never specifically mentioned race or
sex. Bayne’s account is corroborated by a contempora-
neous email she sent to herself memorializing the
conversation. Of course, in considering the company’s
motion for summary judgment, we resolve any factual
disputes in favor of Martin, who insists that she did
reference race and sex.

2Because Martin failed to discuss her § 1981 claim
on appeal, she abandoned it. See Timson v. Sampson,
518 F.3d 870, 874 (11th Cir. 2008) [21 Fla. L. Weekly
Fed. C432a]. But since the same elements are required
to prove a claim of retaliation under Title VII or § 1981,
Martin’s § 1981 claim would have failed for the same
reasons her Title VII claim fails. See Jefferson v. Sewon
Am., Inc., 891 F.3d 911, 919 (11th Cir. 2018) [27 Fla. L.
Weekly Fed. C927a] (stating that section 1981 and Title
VII claims of discrimination and retaliation are analyzed
under the same legal framework); section III.B, infra
(discussing Martin’s Title VII claim). We also affirm the
district court’s grant of summary judgment in favor of
Hogan on Martin’s Title VII claim, given that “relief
under Title VII is available against only the employer
and not against individual employees whose actions
would constitute a violation of the Act.” Dearth v.
Collins, 441 F.3d 931, 933 (11th Cir. 2006) [19 Fla. L.
Weekly Fed. C328a].

3This Court has also held that § 1981 prohibits
employers from retaliating against employees for

complaining about race discrimination. See Bryant v.
Jones, 575 F.3d 1281, 1309 (11th Cir. 2009) [22 Fla. L.
Weekly Fed. C1a].

4According to Bayne and Hogan, their meeting was
also attended by the company’s Chief Financial Officer,
Tim Farmer. The record contains no evidence that
Farmer was deposed regarding this meeting, so we have
no way of knowing whether he would have corrobo-
rated or contradicted Bayne and Hogan’s testimony
about the meeting.

5Note that Bayne is both the “person receiving a
report of discrimination” and the director of human
resources.

6Respectfully, we do not think that the word “tar-
geted” can bear the weight that the dissenting opinion
puts on it.
))))))))))))))))))

(JORDAN, Circuit Judge, concurring in part and
dissenting in part.) For the reasons stated in the
majority opinion, I agree that summary judgment
was properly granted against Ms. Martin on her
FMLA claims. I disagree, however, with the
majority’s conclusion that summary judgment
was appropriate on Ms. Martin’s Title VII retalia-
tion claim.

We have explained that “[i]n order to establish
the requisite ‘causal link’ required as part of a
prima facie case, a plaintiff need only establish
that the protected activity and the adverse action
were not wholly unrelated.” Goldsmith v. City of
Atmore, 996 F.2d 1155, 1163 (11th Cir. 1993)
(citations and internal quotation marks omitted).
See also Simmons v. Camden Cty. Bd. of Educ.,
757 F.2d 1187, 1189 (11th Cir. 1985) (“We do
not construe the ‘causal link’ . . . to be the sort of
logical connection that would justify a prescrip-
tion that the protected participation in fact
prompted the adverse action. Such a connection
would rise to the level of direct evidence of dis-
crimination, shifting the burden of persuasion to
the defendant. Rather, we construe the ‘causal
link’ element to require merely that the plaintiff
establish that the protected activity and the ad-
verse action were not wholly unrelated.”).

To make this showing, “ca plaintiff must
generally establish that the employer was actually
aware of the protected expression at the time it
took adverse employment action.” Goldsmith,
996 F.2d at 1163. This “may be established by
circumstantial evidence.” Id.

Of course, because we are reviewing the
district court’s grant of summary judgment, we
must “consider all evidence and reasonable infer-
ences drawn therefrom in a light most favorable to
the non-moving party.” See Crawford v. Carroll,
529 F.3d 961, 964 (11th Cir. 2008) [21 Fla. L.
Weekly Fed. C758a]. In my view, Ms. Martin
presented evidence from which a jury could
reasonably infer that Mr. Hogan had knowledge
of her discrimination complaint before he termi-
nated her employment.

* * * * *
As set forth in the majority opinion, in October

of 2012 Ms. Martin filed a complaint with the
EEOC alleging that Mr. Hogan and FAMS dis-
criminated against her based on race and sex. Mr.
Hogan was aware of this complaint, as in Decem-
ber of 2012 he and FAMS entered into mediation
at the EEOC and settled the charge.

About 16 months later, on February 26, 2014,
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Ms. Martin met with Ms. Bayne after a staff
meeting where she felt that she was targeted by
Mr. Hogan. Ms. Martin told Ms. Bayne that she
wanted to file a complaint against Mr. Hogan
because she “felt like being a black female, he
targets me.” D.E. 63-1 at 15:13-15.

The next day, Ms. Bayne sent an email to Mr.
Hogan to inform him of Ms. Martin’s concerns. In
the email, Ms. Bayne stated that Ms. Martin
“talked about her frustration with what she per-
ceived as being targeted for criticism.” D.E. 63-2
at 36 (emphasis added). Ms. Bayne and Mr.
Hogan also met in person to discuss Ms. Martin.
Both Ms. Bayne and Mr. Hogan deny discussing
Ms. Martin’s complaint about race and sex dis-
crimination during that meeting.

On February 28, 2014—two days after Ms.
Martin complained to Ms. Bayne about Mr. Ho-
gan’s treatment of her, and one day after Ms.
Bayne sent the email to Mr. Hogan about Ms.
Martin’s concerns—Mr. Hogan fired Ms. Martin.

* * * * *
Considering this evidence in the light most

favorable to Ms. Martin, as we must, a reasonable
jury could infer that Mr. Hogan was aware that
she complained of race and/or gender discrimina-
tion prior to firing her.

I disagree with the majority that this case is
governed by Clover v. Total System Services, Inc.,
176 F.3d 1346 (11th Cir. 1999). In Clover, the
plaintiff participated in a sexual harassment
investigation. See id. at 1349. The plaintiff argued
that the decisionmaker had knowledge of her
participation in the investigation because he spoke
to a senior HR official (who knew of the plain-
tiff’s participation) prior to terminating the plain-
tiff. See id. at 1354-55. We held that the fact that
the HR official “conceivably could have told” the
decisionmaker about the plaintiff’s participation
in the investigation was not enough to permit an
inference that he had knowledge. See id. at 1355.

Here, in contrast, the key evidence is not that
Ms. Bayne met with Mr. Hogan prior to his termi-
nation decision; indeed, we cannot speculate as to
what was discussed during that meeting. The
pertinent evidence is that Ms. Bayne sent an email
to Mr. Hogan after her meeting with Ms. Martin, 

informing him that Ms. Martin complained that
she was being “targeted” by him. Given the fact
that Mr. Hogan knew that Ms. Martin had filed an
EEOC charge against him for race and gender
discrimination 16 months earlier, a reasonable
jury could infer that he knew from this email that
Ms. Martin had once again complained about him
targeting her based on her race or gender. What
else could Ms. Martin have meant when she said
she was being “targeted” by Mr. Hogan?

In evaluating whether an employer had notice
of an employee’s sexual harassment, we have
stated, albeit in an unpublished opinion, that
“[t]here is no magic word requirement. That is,
the employee need not label the events ‘sexual
harassment’ in order to place an employer on
notice of the offending behavior. However, a jury
certainly would be free to consider such evidence,
as a part of a bigger picture, when evaluating
whether the substance of [the employee’s] com-
plaints . . . were sufficient to place [her employer]
on notice of her sexual-harassment claim.” Olson
v. Lowe’s Home Ctrs. Inc., 130 F. App’x 380, 391
n.22 (11th Cir. 2005). Cf. Okoli v. City of Balti-
more, 648 F.3d 216, 223-24 & n.8 (4th Cir. 2011)
(holding that an employee’s complaint constituted
protected activity even though “it did not explic-
itly mention sexual harassment” because “[t]he
City surely should have known that [her] com-
plaints of ‘harassment’ likely encompassed sexual
harassment”); Broderick v. Donaldson, 437 F.3d
1226, 1232 (D.C. Cir. 2006) (“While no ‘magic
words’ are required, the complaint must in some
way allege unlawful discrimination, not just
frustrated ambition.”).

The same should be true here: there should be
“no magic words” required to put Mr. Hogan on
notice of Ms. Martin’s complaint. It should not
matter that the email from Ms. Bayne to Mr.
Hogan did not expressly say “targeted based on
race and gender.” Ms. Martin complained that
she was “targeted”—a word with a specific
connotation—and Mr. Hogan was aware that she
previously complained that he discriminated
against her based on race and gender. That, in my
view, should be enough to send the case to the
jury. Cf. Dawson v. Entek Int’l, 630 F.3d 928, 

936-37 (9th Cir. 2011) (holding that there was
enough circumstantial evidence of retaliation to
withstand summary judgment, including that the
plaintiff met with human resources to complain
about sexual orientation discrimination, was
terminated less than 48 hours later, and that earlier
in his employment, he had previously spoken to
his supervisor about the sexual orientation dis-
crimination he was experiencing).

The majority says it is too speculative to infer
from Ms. Martin’s prior EEOC charge that Mr.
Hogan would have understood “targeted” to mean
targeted based on race or gender. It relies on
Maniccia v. Brown, 171 F.3d 1364, 1370 (11th
Cir. 1999), abrogated on other grounds by Lewis
v. City of Union City, 918 F.3d 1213 (11th Cir.
2019) [28 Fla. L. Weekly Fed. C145a] (en banc).
In Maniccia, we explained that the passage of 15
months between the plaintiff’s grievance and the
adverse employment action prevented an infer-
ence that the former caused the latter. But the
issue here is not a lack of temporal proximity
between the protected expression and the adverse
employment action. Indeed, here there is close
proximity—only two days—between when Ms.
Martin complained to human resources and when
she was fired.

Instead, the question is whether Ms. Martin
presented enough evidence for a reasonable jury
to find that Mr. Hogan had knowledge of her
protected expression in February of 2014. The
2012 EEOC complaint and Mr. Hogan’s knowl-
edge of, and settlement of, the 2012 charge is
simply evidence from which a jury could find that
Mr. Hogan knew that Ms. Martin’s February 2014
complaint was again about race or gender.

I would therefore reverse the district court’s
grant of summary judgment on Ms. Martin’s Title
VII retaliation claim. On this record, it should be
up to a jury to decide whether Mr. Hogan retali-
ated against Ms. Martin because she—once
again—complained that he discriminated against
her based on her race or gender.

*        *        *
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Bankruptcy—Automatic stay—Relief from stay—Cause—Creditor
filed motion seeking dismissal for cause of debtor limited liability
company’s bankruptcy case or relief from the stay for lack of adequate
protection to pursue its state court remedies—Adequate protection—
Secured creditor was not adequately protected, regardless of whether
there was a 3% or 14% equity cushion in rental property, where
property needed repairs and maintenance and debtor’s ability to
properly fund repairs and maintenance, even with use of rental income
from the property, is  questionable—Ability to properly fund repairs
and maintenance is questionable where debtor lacked a maintenance
reserve fund and members of debtor LLC were covering payment
shortfall on promissory note securing mortgage which encumbers the
property—Although secured creditor was not adequately protected by
equity cushion in rental property, relief from stay is conditionally
denied, as debtor could quickly refinance the property, debtor could
make adequate protection payments to creditor while it sought
refinancing, and property is insured, which lends further assurance
that priority lienholder will not be harmed by giving debtor additional
time to refinance

In re: BIG DOG II, LLC, Debtor. U.S. Bankruptcy Court, Northern District of Florida,
Northern Division. Case No. 19-30284-JCO, Chapter 11. July 18, 2019. Jerry C.
Oldshue, Jr., Judge.

MEMORANDUM OPINION AND ORDER DENYING
CREDITOR BGVM FINANCE III, LLC’S MOTION TO

DISMISS (DOC. 35) AND CONDITIONALLY DENYING
CREDITOR BGVM FINANCE III, LLC’S MOTION

FOR RELIEF FROM STAY (DOC. 36)

This matter came before the Court for a hearing on June 28, 2019,

on Creditor BGVM Finance III, LLC’s Motion to Dismiss and Motion
for Relief from Stay (collectively “the Motions”) (Docs. 35, 36) and
Debtor’s Response in Opposition thereto. (Docs. 45, 46). Appear-
ances were as noted on the record.

This Court has jurisdiction to hear this matter pursuant to 28 U.S.C.
§§ 1334 and 157, and the order of reference of the District Court dated
October 7, 1986. This is a core proceeding pursuant to 28 U.S.C. §
157(b)(2)(A), and (G), and the Court has authority to enter a final
order.

The Court has considered the record, the motions, responses,
exhibits admitted into evidence, and the testimony of the witnesses, as
well as the arguments of counsel. The case was well-presented by both
sides. Having considered the foregoing, the Court finds that the
Motion to Dismiss is due to be DENIED. The Court further finds that
the Motion for Relief from Stay is CONDITIONALLY DENIED as
explained in more detail below. The Court further finds as follows.

FINDINGS OF FACT
Big Dog II, LLC (“Debtor”), filed a Voluntary Petition for Relief

(“Petition”) on March 15, 2019 (the “Petition Date”), commencing
this case. Prior to the hearing on this matter, the parties filed a Joint
Stipulation of Fact, (Doc. 74), which the Court adopts and sets out the
relevant portions herein below.

BGVM is the owner and holder of various loan documents
executed by Debtor, including but not limited to, a promissory note
executed on August 12, 2010 by Debtor (“Note”), which is secured by
a mortgage and security agreement executed contemporaneously
therewith (“Mortgage”) which encumbers the real property and
improvements located at 654 Anchors Street NW, Fort Walton Beach,
Okaloosa County, Florida (the “Property”), as well as an Assignment
of Rents and Leases which further secures repayment of the indebted-

ness. The Debtor owns the Property subject to the Mortgage held by
BGVM. The Debtor is a single asset real estate debtor.

On August 23, 2018, BGVM commenced a state court foreclosure
action against Debtor and its guarantors resulting in the case styled
BGVM Finance III, LLC v. Big Dog II, LLC, et al., pending in the First
Judicial Circuit in and for Okaloosa County, Florida (“State Court”),
bearing Case No. 2018 CA 003066 F (the “State Court Action”).

On October 25, 2018, the State Court entered its Order Granting
BGVM’s Motion to Direct Rental Income Stream (the “Assignment
of Rents Order”) in the State Court Action, requiring the tenant in the
Property to pay rents directly to BGVM. Prior to the Petition Date,
BGVM was collecting the rents for the Property pursuant to the
Assignment of Rents Order. The Debtor and BGVM entered into a
pre-petition Settlement Stipulation (“Stipulation”) in the State Court
Action which provided that Debtor would pay the Debt, as defined in
the Stipulation, in full on or before March 18, 2019.

In the event the Debtor failed to pay the Debt in full on or before
March 18, 2019, the Stipulation provided BGVM with the option of
(a) submitting an Agreed Final Judgment of Foreclosure to the State
Court, in the form attached to the Stipulation, in the agreed amount of
$5,481,924.10, or (b) recording one or both of the quit claim deeds
which were executed with the Stipulation and escrowed with BGVM
pending March 18, 2019.

The Debtor filed its Petition three (3) days before the Debtor’s
obligations matured pursuant to the pre-petition Stipulation. The
Debtor’s filing of the Petition prevented BGVM from moving forward
with the agreed upon relief under the Stipulation. BGVM filed a
secured proof of claim in the amount of $5,682,215.17. (Claim 3-1).

At the hearing, Fred Thomas testified as the corporate representa-
tive. Mr. Thomas is the fifty percent owner of corporate Debtor, and
is designated as the corporate representative. The other owner is Nate
Smith, and he is designated as the manager of the Debtor. The Debtor
has no employees.

BAE Systems Technology Solutions & Services, Inc. (“BAE”) is
the only tenant on the Property pursuant to a Commercial Lease
Agreement dated December 15, 2016, which was later amended in
July of 2018. BAE leases approximately 82% of the available
warehouse space, leaving approximately 18% of the warehouse space
on the Property vacant. Previously, the Debtor leased the space to NJJ
Power Services, LLC. In 2016, NJJ Power Services, LLC defaulted on
its lease, and failed to vacate the Property. It was necessary for the
Debtor to file suit and expend significant resources to evict the former
tenant. This expense and corresponding loss of income caused the
Debtor to fall behind in payments and default on the Note. The
Debtor’s current income is derived solely from the rent received from
BAE. BAE has never defaulted under its lease terms and remains in
good standing under the lease. Because BAE’s rent payment is
insufficient to service the debt on the Property, the members of Debtor
have been making up the shortfall. Mr. Thomas testified the Debtor’s
Plan proposed that the members of the Debtors would continue
making up the shortfall. There was no testimony regarding the
members’ ability to continue making those payments.

BGVM alleges that, among other things, Debtor’s “eleventh hour”
filing for bankruptcy evidences bad faith and requests dismissal for
cause or relief from the stay for cause to pursue its state court remedies
on this basis. BGVM also asserts that Debtor’s inability to effectuate
a confirmable plan within a reasonable time further supports its
requests for relief.



Headnotes and indexes are copyrighted and may not be duplicated by photocopying, printing,
or other means without the express permission of the publishers. 1-800-351-0917

28 Fla. L. Weekly Fed. B38 U.S. BANKRUPTCY COURTS

The Debtor opposes the requested relief on the grounds that it has
an honest intention to reorganize through the restructuring of its debts
by reamortizing the debt owed to BGVM and utilizing rents from
BAE, its anchor tenant, as income to fund the plan. In support of this
argument, Mr. Thomas testified that for approximately one year, the
Debtor has been actively pursuing refinancing of the BGVM debt with
multiple banks. The only bank Mr. Thomas could specifically identify
as being willing to consider refinancing with the Debtor was Centen-
nial Bank. Inexplicably, Mr. Thomas could not specifically state any
other banks to which he and Nate Smith had reached out or which had
expressed a willingness to lend to the Debtor. Regardless, Mr.
Thomas testified with confidence that there was at least one bank with
which refinancing could occur within sixty days. Mr. Thomas further
testified that the Property is insured.

With regard to whether there is equity in the Property, Mr. Thomas
testified that there is. As part owner of the Property, he testified he
believed the Property was worth roughly $6.4 million,1 and estimated
the debt owed to BGVM to be between $5.4 and $5.6 million. Mr.
Thomas did not know at what rate interest was accruing, and no
evidence was otherwise presented by either party as to whether
interest was accruing at the contract rate or the default rate. Mr.
Thomas also testified that the Property had been on the market for
approximately two years, with a listed sales price of $6.7 million. Mr.
Thomas admitted that no offers over $5.5 million have been pre-
sented.

In support of a $6.57 million valuation, the Debtor called expert
witness Walter Humphrey to testify. Mr. Humphrey is a state-certified
General Real Estate Appraiser in the local Fort Walton Beach area.
According to his Appraisal Report, Mr. Humphrey was hired by
Debtor’s counsel to appraise the market value of the Property for use
in bankruptcy proceedings.

(Debtor’s Exhibit 1). At the time Mr. Humphrey appraised the
Property, it had been listed for sale for two years. Mr. Humphrey used
a variety of valuation methods to arrive at his $6.57 million valuation.
First, he used the sales comparison approach based on three different
comps, all of which were local, smaller than the subject Property, and
in close proximity thereto. The comparable properties had a range of
$50.82-$60.98 per square foot, and Mr. Humphrey admitted under
cross examination that smaller properties sell for more per square foot
than larger properties, even when the amenities are largely the same
or similar. Despite the subject Property being larger in square footage
than the comparable properties, Mr. Humphrey applied a $60.00 per
square foot calculation rendering a market value of $6.85 million
under the sales comparison approach. Next, Mr. Humphrey utilized
the Direct Capitalization Method under the income approach to
conclude that the Property has a value of $6,565,000.00. In order to
calculate the direct capitalization rate, Mr. Humphrey applied two
sub-methods: the capitalization rate estimation and the band of
investment estimation. For each estimation, Mr. Humphrey used
different mortgage constants resulting in two different values. He
testified that the reason for using different constants was to create a
range of values for the Property, which he stated was representative of
what a bank may see if they performed this calculation themselves,
even though ordinarily, the same mortgage constant would be used
under both estimations. (See Debtor’s Ex. 1 at 45-46).

On cross examination by counsel for BGVM, Mr. Humphrey
admitted that he had been disciplined regarding a violation of
competency under the USPAP rules governing appraising ethics. He
could not recall whether his expert testimony had been stricken from
the record of court proceedings in the past due to his conduct viola-
tions, but asserted that his appraising credentials had been reinstated
without restriction after the disciplinary period was complete.

To dispute the Debtor’s valuation, BGVM put on their own expert
witness, Brent Scott. Mr. Scott is a Vice President for the Florida

Caribbean Region of CBRE Valuation and Advisory Services. Mr.
Scott utilized the sales comparison approach to reach the conclusion
that the Property has a value of $5.4 million. Mr. Scott compared eight
similar properties geographically diverse but similar in condition,
square footage, and tenant desirability. He adjusted each comparable
property upward or downward depending on its pros and cons,
concluding that the subject Property has an average value of $46.385
per square foot or $5,300,000.00. (Doc. 72 at 60). Mr. Scott also
utilized the Direct Capitalization Method under the income approach,
which calculates value based on the net income, risk, and overall
income capabilities of the subject Property. Considering these factors,
Mr. Scott concluded that the subject Property had a range of compara-
ble capitalization rates between 7.74% and 8.43%. As part of his
appraisal, Mr. Scott interviewed a regional broker who concluded that
due to the short remaining lease term2 with the Debtor’s anchor tenant,
above market rents and larger size of the subject, a capitalization rate
around 8.75% to 9.25% would be reasonable for the subject property.
Based on this, Mr. Scott used a 9% overall capitalization rate resulting
in an as is value of $48.28 per square foot or $5,450,000.00.

The Court found all the witnesses to be credible, honest, and
forthright. There was considerable agreement between the parties
about many of the facts regarding the Property, and, by and large, the
only glaring contradiction in the testimony was each appraiser’s
opinion on the appropriate properties to be used as comparables, the
proper constant to be used in the income approach, and the proper
adjustments per square foot of the comparable properties. This Court
felt each party presented its case fully and provided the Court with
enough information that the Property can be valued for purposes of
BGVM’s Motion for Relief from Stay.

CONCLUSIONS OF LAW
BGVM seeks relief from the stay under Section 362(d)(1) for

“cause” alleging that BGVM is not adequately protected, and under
(d)(2) for “cause” because the Debtor lacks equity in the Property and
the Property is not necessary to an effective reorganization. “ ‘Cause’
is a broad and flexible concept which permits a bankruptcy court, as
a court of equity, to respond to inherently fact-sensitive situations.” In
re Indian River Estates, Inc., 293 B.R. 429 (Bankr. N.D. Ohio 2002).
Thus, whether cause exists to grant the requested relief is determined
by the court “on a case-by-case basis” and further “may be reversed
only upon a showing of abuse of discretion.” See In re Bryan Road,
LLC, 382 B.R. 844 (Bankr. S.D. Fla.2008) (citing, In re Dixie Broad.,
Inc, 871 F.2d 1023, 1026 (11th Cir. 1989); See also, e.g., In re
Jefferson County, Alabama, 484 BR. 427 (Bankr. N.D. Ala. 2012).

Here, regarding relief from stay for lack of adequate protection, a
creditor must demonstrate that it is entitled to “adequate protection as
a condition to the continuation of the automatic stay to compensate or
protect the creditor from a decrease or threatened decrease in the value
of the estate’s interest in property that is the creditor’s collateral as a
result of the automatic stay.” In re Young, 2011 WL 3799245, at *7
(Bankr. D.N.M. Aug. 29, 2011).

A decline in the value of the estate’s interest in property that is the

creditor’s collateral, which entitles the creditor to adequate protection,
can result from such causes as a decline in the market value of the
collateral, non-payment of interest accruing on a senior lien, or
nonpayment of property taxes having priority over the creditor’s lien.
A threatened decline in the value of a creditor’s collateral entitling the
creditor to adequate protection can occur, for example, from lack of
insurance, failure to maintain the collateral, failure to permit periodic
inspections, or a failure to report information affecting the collateral.
If a secured creditor has a security cushion sufficient to protect it from
the declining value of its collateral, then the security cushion may
provide adequate protection for the declining value. What constitutes
adequate protection is a question of fact to be determined on a case-by-
case basis.
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Id.
Prevailing case law holds that, if an equity cushion is sufficient in

amount to protect the secured creditor from post-petition depreciation
of the value of its interest in the collateral, the equity cushion is said to
provide sufficient adequate protection to the secured creditor. See In
re Mellor, 734 F.2d 1396, 1400 n. 2 (9th Cir. 1984).

The mere existence of an equity cushion does not constitute
adequate protection per se, however. The critical question in this case
is, what amount of equity cushion is sufficient to preserve the status
quo? A detailed review of the relevant case law indicates that
generally, a 20% or greater equity cushion is deemed sufficient by the
courts. See In re Senior Care Properties, Inc., 137 B.R. 527, 528-29
(Bankr. N.D. Fla. Feb. 25, 1992) (analyzing the sufficiency of various
equity cushions). An equity cushion of 0% to 11% has generally been
held to be insufficient, and case law is divided on whether a cushion
of 12% to 20% constitutes adequate protection. In re James River
Assocs., 148 B.R. 790, 796 (E.D. Va. 1992).

In order to determine the equity cushion, the Court must settle on
a value for the Property. The parties each submitted appraisals of the
Property and presented expert testimony as to the value thereof. “The
valuation of property is an inexact science and whatever method is
used will be only an approximation and variance of opinion by two
individuals does not establish a mistake in either.” In re Gustav
Schaefer Co., 102 F.2d 237 (6th Cir. 1939). “[V]aluation is ultimately
the opinion of a particular appraiser and, as such, the weight to be
accorded the opinion rests upon a number of factors frequently used
by courts in evaluating appraisal testimony. A nonexclusive listing of
these factors includes: the appraiser’s education, training, experience,
familiarity with the subject of the appraisal, manner of conducting the
appraisal, testimony on direct examination, testimony on cross-
examination, and overall ability to substantiate the basis for the
valuation presented. In re Creekside Sr. Apartments, LP, 477 B.R. 40,
61 (B.A.P. 6th Cir. 2012).

The Court is “not bound to accept the values contained in the
parties’ appraisals; rather, it may form its own opinion of the value of
the subject property . . . .” In re Smith, 267 B.R. 568, 572-73 (Bankr.
S.D. Ohio 2001). In forming its own opinion, the Court must weigh
the evidence presented in support of each party’s proposed valuation
and may arrive at a different value than any of the valuations pre-
sented. Id.

Application
This Court has considered the experience, methodology and

demerits of each of the parties’ appraisers. Each appraiser’s testimony
demonstrated that their appraisal methodology was a scientific way of
coming up with an estimate of value. Nevertheless, they are each still
estimates. Because Mr. Humphrey used different mortgage constants
(when the industry standard requires the constant to remain the same)
in his income approach, his valuation resulted in a range of values,
which the Court found less reliable. Therefore, the Court applies more
weight to BGVM’s valuation of the property than to Debtor’s
valuation.

Using the debt amount in BGVM’s proof of claim, which is in line
with the upper end of what Mr. Thomas testified the Debtor owes
BGVM, and BGVM’s fair market value of $5,450,000, the Debtor
would have no equity in the Property. Using the Debtor’s fair market
value calculation of $6,565,000, the Debtor would have a 14.69%
equity cushion, which is still below the preferred 20% cushion relied
upon by most courts. Having considered the two appraisals and after
giving them the appropriate evidentiary weight, the Court began with
BGVM’s valuation and has factored in Mr. Thomas’s testimony
regarding the anchor tenant’s recent improvement to the Property for
its manufacturing needs, and his further testimony that the Debtor had

just received a letter of intent to lease out the remainder of the Property
to an additional tenant. After these positive adjustments, the Court
finds the value of the Property to be approximately $5,896,000.00.
The Court’s valuation results in a small equity cushion of 3.62%.

Whether an equity cushion is sufficient to adequately protect a
creditor’s interest should be determined on a case by case basis after
consideration of all relevant facts rather than by mechanical applica-
tion of a formula. Mr. Thomas testified that the roof needs repairing,
there is a sinkhole in the parking lot that needs to be addressed, and
four of the twelve air conditioning units on site need to be serviced or
replaced. The parties have agreed that the Debtor may use current
rental income from the Property to pay for necessary maintenance,
and the Debtor has used that income to replace eight of the twelve air
conditioning units. The Debtor’s need to use current rental income to
do required maintenance and the lack of a maintenance reserve fund,
combined with Mr. Thomas’ testimony that the members of the
Debtor are currently having to cover the payment shortfall on the
Note, causes the Court to question the Debtor’s ability to properly
fund the regular maintenance of the Property going forward. See In re
Inwood Heights Housing Development Fund Corp., 2011 WL
3793324, *4 (Bankr. S.D.N.Y. Aug. 25, 2011) (“the requirement that
[the debtor] maintain replacement and operating reserves is important,
because these coffers are what the [debtor] is supposed to use to fund
maintenance and repairs of the Property.”). Mr. Thomas also testified
that the quarterly sales tax has not been timely paid, nor have the
property taxes been timely paid, which threaten BGVM’s status as a
priority lien holder. Given these facts, the Court finds that, regardless
of whether there is a 3% equity cushion or a 14% equity cushion,
BGVM is not adequately protected. However, the Court found
credible Mr. Thomas’s assertions that the Property could be refi-
nanced quickly. Consequently, the Court is inclined to allow the
Debtor ninety days to complete refinancing as long as BGVM can be
adequately protected in the interim. To do so, it will be necessary for
the Debtor to continue making adequate protection payments to
BGVM while it seeks refinancing. Mr. Thomas testified that the
Property is insured, which lends further assurance to the Court that
BGVM will not be harmed by giving the Debtor additional time to
refinance.

Based on the foregoing, this Court finds that the Motion for Relief
from Stay is conditionally DENIED at this time; however, the stay
SHALL lift ninety (90) days from the date of this Order without
further hearing or order from this Court if the Debtor has not com-
pleted refinancing and paid off BGVM by that time. In the interim, the
Debtor shall make monthly adequate protection payments to BGVM
in the amount equal to interest at the applicable nondefault contract
rate of interest on the value of the creditor’s interest in the Property
which is evidenced by the Proof of Claim filed by BVGM.

The parties are ORDERED to proceed in good faith with each
other, and BGVM is ORDERED to cooperate with the Debtor’s
refinancing efforts, supplying a payoff amount and any other
documentation necessary for Debtor to complete the refinance
process. Failure to proceed in good faith by either party shall be
brought to the Court’s attention by way of a motion for sanctions.

BGVM’s Motion to Dismiss is DENIED without prejudice at this
time.
))))))))))))))))))

1The Court accepts Mr. Thomas’s testimony pursuant to Rule 701 of the Federal
Rules of Evidence regarding opinion testimony of a lay witness. Testimony presented
pursuant to Rule 701 is acceptable where it is rationally based on the witness’s
perception, helpful to clearly understanding the witness’s testimony or to determine a
fact in issue, and not based on scientific, technical, or other specialized knowledge
within the scope of Rule 702 of the Federal Rules of Evidence regarding expert
witnesses. Any flaws in the lay testimony go toward the weight of the testimony rather
than its admissibility. In re Ward, 2017 WL 3084381 (Bankr. E.D. N.C. July 19, 2017).

2Though the remaining lease term for the anchor tenant is short, the fact that the
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tenant was permitted to use its monthly rent payments to improve the Property for its
manufacturing needs leads the Court to conclude that it is more likely than not that the
tenant intends to remain in the Property beyond when the current lease term expires.

*        *        *

Bankruptcy—Confirmation—Chapter 13 plan—Modification—
Mortgages—Chapter 13 debtor is deemed current on all mortgage
obligations owed to secured creditor as of month in which debtor
satisfied all conditions of confirmed sixth modified plan and received
a discharge, and any post-petition delinquency in mortgage obligations
that arose during debtor’s chapter 13 case is unenforceable against
debtor—Secured creditor is bound by terms of confirmed modified
plan, which provided for post-petition mortgage payments, even
though the confirmed plan violates the anti-modification provision of
Section 1322(b)(2) by modifying creditor’s allowed proof of claim
secured by a mortgage on debtor’s principal residence, where credi-
tor’s allowed claim provided for prepetition arrearages and post-
petition mortgage payments; debtor did not object to creditor’s claim;
confirmed plan provided for post-petition mortgage payments in an
aggregate amount less than amount provided in creditor’s allowed
claim; creditor did not object to confirmation of plan or appeal the
confirmation order; and debtor satisfied all terms of modified plan and
received a discharge

In re: CORALEE EDWARDS, Debtor. U.S. Bankruptcy Court, Southern District of
Florida, West Palm Beach Division. Case No. 13-25698-EPK, Chapter 13. May 22,
2019. Erik P. Kimball, Judge.

[Editor’s note: Order on Motion for Reconsideration published below
at 28 Fla. L. Weekly B43a.]

AMENDED1 ORDER GRANTING MOTION
TO DEEM CURRENT SECURED OBLIGATION

This matter came before the Court for hearing on February 11,

2019 upon the Motion to Deem Current Secured Obligation to
Creditor Wells Fargo Bank, N.A. (POC#7) [ECF No. 139] (the
“Motion”) filed by Coralee Edwards (the “Debtor”) and the initial
response thereto [ECF No. 145] filed by Wells Fargo Bank, N.A.
(“Wells Fargo”). After the February 11, 2019 hearing, at the Court’s
direction, Wells Fargo filed a supplemental response to the Motion at
ECF No. 168 and the Debtor filed a reply to the supplemental response
at ECF No. 170. Without Court authorization, Wells Fargo then filed
a second supplemental response at ECF No. 171, responding to the
Debtor’s reply at ECF No. 170.

Facts
In July 2013, with the assistance of counsel, the Debtor filed a

voluntary chapter 13 petition.
Wells Fargo timely filed proof of claim number 7-2 in the total

amount of $132,331.91. The claim is secured by a mortgage on the
Debtor’s principal residence. Wells Fargo’s proof of claim reflects
prepetition arrearages in the amount of $15,846.30 and ongoing
mortgage payments in the amount of $1,045.03 per month. The
Debtor did not file an objection to Wells Fargo’s claim. As detailed
below, the Debtor treated the claim through a confirmed chapter 13
plan. In July 2018, after five years without missing a plan payment,
the Debtor satisfied all conditions of the confirmed plan. There is no
dispute that the Debtor paid all prepetition arrearages owed to Wells
Fargo. ECF Nos. 132 and 144. However, the Debtor and Wells Fargo
dispute whether the Debtor is current with post-petition mortgage
payments consistent with section2 1322(b)(5).

Prior to confirming a plan, the Debtor attempted to modify Wells
Fargo’s secured claim through the Court’s mortgage modification
mediation process. ECF Nos. 18 and 20. The Debtor’s initial plan
through the Debtor’s fifth amended plan provided for adequate
protection payments to Wells Fargo in the amount of $500.00 per
month. ECF Nos. 11, 26, 37, 43, 62, and 74. In April 2014, nine

months into the case, the Debtor and Wells Fargo failed to reach an
agreement through the mortgage modification mediation. ECF No.
67.

In July 2014, the Debtor filed a sixth amended plan, electing for the
first time to cure the prepetition arrearage owed to Wells Fargo and to
maintain post-petition mortgage payments consistent with the original
documents. ECF No. 80. The Debtor then filed a series of amended
plans with the same treatment for Wells Fargo. ECF Nos. 85, 88, and
91.

In September 2014, the Debtor filed a tenth amended plan [ECF
No. 91] (the “10AP”). The 10AP provided for cure of all prepetition
arrearages and for post-petition mortgage payments to Wells Fargo in
the amount of $500.00 for months 1 through 12 (to reflect the
Debtor’s previously paid adequate protection payments) and
$1,181.29 for months 13 through 60, for a total amount of $62,701.92
in post-petition mortgage payments during the period covered by the
10AP.

Wells Fargo received notice of the 10AP and the hearing thereon,
and did not object to its confirmation. After a hearing, on September
29, 2014, the Court confirmed the Debtor’s 10AP. ECF No. 94.

In April 2015, the Debtor filed a motion to modify the 10AP. ECF
No. 107. While Wells Fargo received notice of the motion to modify
and the hearing thereon, ECF No. 109, the text of the motion to
modify did not propose any change to the treatment of Wells Fargo’s
secured claim. In connection with the motion to modify, the Debtor
filed five modified plans. ECF Nos. 106, 110, 111, 112, and 113. Each
of these modified plans provided for maintenance of post-petition
mortgage payments in the amount of $963.57 for months 1 through 22
and $1,092.14 for months 23 through 60, for a total amount of
$62,699.86 in post-petition mortgage payments. This total amount is
$2.06 less, overall, than the total amount presented in the 10AP. Wells
Fargo received notice of each of these modified plans.

In early July 2015, after the hearing on the motion to modify, the
Debtor filed a sixth modified plan [ECF No. 114] (the “6MP”), which
provided for post-petition mortgage payments in the amount of
$716.69 for months 1 through 22 and $1,092.14 for months 23
through 60, for a total amount of $57,268.50 in post-petition mortgage
payments. This total amount is $5,433.42 less than the total amount
presented in the 10AP. Wells Fargo received notice of the 6MP.

On July 20, 2015, the Court granted the Debtor’s motion to modify
and confirmed the 6MP. ECF No. 115. There is no dispute that Wells
Fargo received notice of the motion to modify, the hearing thereon,
each of the modified plans, including the 6MP, as well as the Court’s
order granting the Debtor’s motion to modify and confirming the
6MP. Wells Fargo did not object to the Debtor’s motion to modify or
to confirmation of the 6MP. Wells Fargo did not appeal the Court’s
order confirming the 6MP.

On July 5, 2018, nearly four years after the Court confirmed the
6MP, the chapter 13 trustee filed the notice of plan completion and
notice of final cure payment. ECF Nos. 131 and 132. Wells Fargo filed
an objection to the trustee’s notice of final cure payment, stating that
the Debtor is not current on post-petition mortgage payments
consistent with section 1322(b)(5). ECF No. 144. In that objection,
Wells Fargo asserts that, as of March 15, 2018, the Debtor was
delinquent $4,810.37 on post-petition mortgage payments. It is
unclear why this sum is a few hundred dollars smaller than the
difference between the total provided in the 10AP and the total
provided in the 6MP. In any case, the amount now claimed unpaid by
Wells Fargo is not in dispute.

On August 1, 2018, the Debtor received a discharge. ECF No. 147.
During the course of the Debtor’s plan, Wells Fargo filed five

notices of mortgage payment change pursuant to Fed. R. Bankr. P.
3002.1. Based on the parties’ briefs, it does not appear that the
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mortgage payment changes reflected in those notices had any material
impact on the dispute now before the Court. Nonetheless, four of the
notices of mortgage payment change were filed after the Court
confirmed the 6MP. The Debtor did not file motions to modify the
6MP in order to conform to the amounts provided in the notices of
payment change.

In the Motion, among other things, the Debtor asks the Court to
deem current the Debtor’s post-petition mortgage obligations due to
Wells Fargo as of July 2018, the month in which the chapter 13 trustee
made the final payment under the 6MP. The Debtor argues that Wells
Fargo received notice of the motion to modify, the hearing thereon,
each of the modified plans, including the 6MP, and the Court’s order
granting the motion to modify and confirming the 6MP. Because
Wells Fargo failed to object to confirmation of the 6MP or appeal the
Court’s order confirming the 6MP, the Debtor argues that the 6MP is
res judicata and that Wells Fargo is bound by the terms of the 6MP.
The Debtor relies on section 1327(a) and United Student Aid Funds,
Inc. v. Espinosa, 559 U.S. 260 (2010).3 The Debtor also claims that
she was not required to file an objection to Wells Fargo’s proof of
claim prior to confirmation.

In response, Wells Fargo argues that the Debtor is not current with
post-petition mortgage obligations consistent with section 1322(b)(5)
and asks the Court to order that the post-petition delinquency of
$4,810.37 is valid and enforceable against her. Wells Fargo argues
that its timely filed proof of claim, which the Debtor never objected to,
is prima facie evidence of the validity and amount of its allowed claim.
Wells Fargo also argues that the 6MP violates section 1322(b)(2) by
modifying its allowed claim secured by a mortgage on the Debtor’s
principal residence. Wells Fargo relies on Universal Am. Mort. Co. v.
Bateman (In re Bateman), 331 F.3d 821 (11th Cir. 2003) [16 Fla. L.
Weekly Fed. C632a].4

Before the February 11, 2019 hearing on the Motion, counsel who
represented the Debtor through each and every step of this chapter 13
case, from filing the voluntary petition through confirmation of the
6MP and the filing of the present Motion, filed a motion to withdraw
based on irreconcilable differences. The Court set the motion to
withdraw for hearing on February 11, 2019 to be heard along with the
Motion. Because the Debtor appeared at the February 11, 2019
hearing with new counsel, the Court permitted former counsel to
withdraw, ECF No. 169, and new counsel to argue the Motion. When
asked about the delinquency on post-petition mortgage payments
resulting from the terms of the 6MP, former counsel stated that the
relevant portion of the 6MP included a “scriveners error,” meaning
that certain of the payment amounts shown in the 6MP were uninten-
tionally changed.

Discussion
Section 1322(b) permits the debtor to include certain terms in a

chapter 13 plan. Section 1322(b) provides, in relevant part, that a plan
may:

(2) modify the rights of holders of secured claims, other than a claim

secured only by a security interest in real property that is the debtor’s
principal residence, . . .;
. . .
(5) notwithstanding paragraph (2) of this subsection, provide for the
curing of any default within a reasonable time and maintenance of
payments while the case is pending on any unsecured claim or secured
claim on which the last payment is due after the date on which the final
payment under the plan is due[.]

(emphasis added). While section 1322(b)(5) permits a debtor to cure
prepetition arrearages and maintain post-petition mortgage payments
under a plan, section 1322(b)(2) prohibits any other modification of
a homestead mortgagee’s rights in the plan.

A homestead mortgagee’s rights in a chapter 13 plan typically are

determined by the timely filing of a proof of claim and the claims
objection process. Pursuant to section 502(a), a timely filed proof of
claim “is deemed allowed, unless a party in interest . . . objects[.]”
Although section 502(a) does not provide a deadline for a party in
interest to file an objection to a creditor’s claim, such an objection
must be filed prior to confirmation of the plan. In re Bateman, 331
F.3d at 827 (citing In re Justice Oaks II, Ltd., 898 F.2d 1544, 1553
(11th Cir. 1990); In re Starling, 251 B.R. 908, 909-10 (Bankr. S.D.
Fla. 2000)). Pursuant to Fed. R. Bankr. P. 3001(f), a timely filed proof
of claim “shall constitute prima facie evidence of the validity and
amount of the claim.” “A secured creditor who [timely] files a claim
has a correct and lawful expectation that the validity and amount of its
. . . claim, absent objection, is proven and binding upon the debtor[.]”
Hope v. Acorn Fin., Inc., 731 F.3d 1189, 1195 (11th Cir. 2013) [24
Fla. L. Weekly Fed. C680a] (quoting In re Hudson, 260 B.R. 421, 431
(Bankr. W.D. Mich. 2001)).

Under section 1325(a)(1), the bankruptcy court shall confirm a
chapter 13 plan if “the plan complies with the provisions of this
chapter and with the applicable provisions of this title.” Thus, section
1325(a)(1) incorporates the anti-modification provision of section
1322(b)(2) as well as the expectations provided by section 502(a) and
Fed. R. Bankr. P. 3001(f).

The order confirming a chapter 13 plan is a final order subject to
appeal. Espinosa, 559 U.S. at 269. Section 1327(a) describes the
effect of confirmation: “The provisions of a confirmed plan bind the
debtor and each creditor, whether or not the claim of such creditor is
provided for by the plan, and whether or not such creditor has objected
to, has accepted, or has rejected the plan.” Section 1327(a) thus gives
res judicata effect to a confirmed chapter 13 plan. Indeed, the binding
effect of section 1327(a) goes beyond that of res judicata. As Collier
on Bankruptcy explains:

[T]he binding effect of a chapter 13 plan extends to any issue actually

litigated by the parties and any issue necessarily determined by the
confirmation order, including whether the plan complies with sections
1322 and 1325 of the Bankruptcy Code. For example, a creditor may
not after confirmation assert that the plan . . . is otherwise inconsistent
with the Code in violation of section 1322(b)(11) or section
1325(a)(1).

8 Collier on Bankruptcy P 1327.02[1][c] (16th ed. 2019) (cited
favorably by the Eleventh Circuit in In re Bateman, 331 F.3d at 829-
30).

The Eleventh Circuit has previously examined the interplay
between the anti-modification provision of section 1322(b)(2) and the
binding effect of a confirmed plan under section 1327(a). In re
Bateman, 331 F.3d 821. In Bateman, the Eleventh Circuit determined
that section 1322(b)(2) prevails. But, in light of more recent Supreme
Court precedent, that view does not stand.

In Bateman,5 the Eleventh Circuit held that, pursuant to section
1327(a), “a secured creditor cannot collaterally attack a confirmed
Chapter 13 plan, even though the plan conflicted with the mandatory
provisions of the bankruptcy code, when the secured creditor failed to
object to the plan’s confirmation or appeal the confirmation.” Id. at
822. Nevertheless, the Eleventh Circuit also held that “a secured
creditor’s [allowed] claim for mortgage arrearage survives the
confirmed plan to the extent it is not satisfied in full by payments
under the plan, or otherwise satisfied under the terms § 1325(a)(5),
because to permit otherwise would deny the effect of 11 U.S.C. §
1322(b)(2), which, in effect, prohibits modifications of secured claims
for mortgages on a debtor’s principal residence.” Id. While parties,
including the debtor and secured creditors, are bound to the terms of
a confirmed plan pursuant to section 1327(a), the Eleventh Circuit
determined that a creditor’s claim secured only by a security interest
in real property that is the debtor’s principal residence is entitled to
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greater protection under the anti-modification provision of section
1322(b)(2).6 Id. at 829-34 and n. 12.

Given the plain language of section 502(a) and Fed. R. Bankr. P.
3001(f), the Eleventh Circuit’s ruling in Bateman regarding
prepetition arrearages would apply equally to post-petition mortgage
payments, especially considering that the only exceptions to the anti-
modification provision of section 1322(b)(2), aside from the auto-
matic stay provision of section 362(a) applicable to all bankruptcy
cases regardless of chapter, are the cure and maintain provisions of
sections 1322(b)(5) and 1322(c). See Nobelman v. Am. Sav. Bank, 508
U.S. 324, 330 (1993) (citing sections 362(a) and 1322(b)(5) as two
instances in which the anti-modification provision of section
1322(b)(2) does not apply); In re Sarkese, 189 B.R. 531, 534 (Bankr.
M.D. Fla. 1995) (following Nobelman and the enactment of the
Bankruptcy Reform Act of 1994, “section 1322(c)(2) of the Bank-
ruptcy Code carved out an[other] exception to subsection
1322(b)(2).”). But the Eleventh Circuit’s determination in Bateman
that the anti-modification provision of section 1322(b)(2) prevails
over the binding effect of a confirmed plan under section 1327(a) is
not consistent with the Supreme Court’s subsequent decision in
Espinosa.

In Espinosa, the debtor filed a chapter 13 plan proposing to
discharge a portion of the debtor’s federally-guaranteed student loan
debt. 559 U.S. at 264. The debtor failed to commence an adversary
proceeding and serve the creditor with a summons and complaint to
determine the dischargeability of said student loan debt, as required by
section 523(a)(8) and Fed. R. Bankr. P. 7001(6) and 7004(b)(3). Id.
The creditor received actual notice of the plan. Id. at 265. In response,
the creditor filed a proof of claim for the full amount of the student
loan debt. Id. However, the creditor did not object to the plan. Id. The
bankruptcy court confirmed the plan. Id. The creditor did not appeal
the confirmation order. Id. Four years later, the debtor satisfied the
terms of the confirmed plan and received a discharge. Id. at 265-66.
Nearly six years after discharge, the creditor filed a motion under Fed.
R. Civ. P. 60(b)(4) seeking to set aside as void the bankruptcy court’s
confirmation order. Id. at 266. The creditor argued that its due process
rights had been violated because the debtor did not commence an
adversary proceeding and serve the creditor with a summons and
complaint to determine the dischargeability of a portion of the student
loan debt. Id.

The Supreme Court held that, while the debtor’s failure to serve a
summons and complaint deprived the creditor of a right granted by a
procedural rule, the creditor’s due process rights were not violated
because the creditor received actual notice of the plan. Id. at 272.
While noting that the bankruptcy court should not have confirmed a
plan that discharged a portion of the student loan debt without first
making the dischargeability determination required under section
523(a)(8), the Supreme Court nonetheless held that the confirmed
plan “remains enforceable and binding on [the creditor] because [the
creditor] had notice of the error and failed to object [to confirmation]
or timely appeal [the bankruptcy court’s confirmation order].” Id. at
275. Espinosa stands for the proposition that a confirmed chapter 13
plan is binding on all parties in interest, provided the debtor afforded
such parties adequate notice, even if the plan violates the Bankruptcy
Code and/or the Bankruptcy Rules.

The ruling in Espinosa confirms the Eleventh Circuit’s determina-
tion in Bateman that, pursuant to section 1327(a), “a secured creditor
cannot collaterally attack a confirmed Chapter 13 plan, even though
the plan conflicted with the mandatory provisions of the bankruptcy
code, when the secured creditor failed to object to the plan’s confirma-
tion or appeal the confirmation.” Bateman, 331 F.3d at 822. However,
the Supreme Court’s analysis in Espinosa displaced the Eleventh

Circuit’s other ruling in Bateman, that the anti-modification provision
of section 1322(b)(2) prevails over the binding effect of a confirmed
plan under section 1327(a).

Leading commentators on chapter 13 law opine that the Supreme
Court’s decision in Espinosa should not be read narrowly:

Espinosa is a robust reaffirmation that the effect of confirmation under

§ 1327(a) really means what the Code says: ‘The provisions of a
confirmed plan bind the debtor and each creditor . . . whether or not
such creditor has objected to, has accepted, or has rejected the plan.’
Although many circuit court decisions have gone astray in recent
years, chipping away at the finality of confirmation orders in various
contexts in Chapter 13 cases—sometimes confusing statutory and
procedural rights with constitutional due process—in Espinosa, the
Supreme Court brings us back to reality.

Keith M. Lundin & William H. Brown, Chapter 13 Bankruptcy, 4th
Edition, §229.1, at ¶ 83, Sec. Rev. Oct. 8, 2010,
www.Ch13online.com. The Eleventh Circuit agreed, albeit in dicta,
that “Espinosa . . . further solidifies the finality of a confirmed plan.”
Fla. Dep’t of Revenue v. Gonzalez (In re Gonzalez), 832 F.3d 1251,
1258 n.4 (11th Cir. 2016) [26 Fla. L. Weekly Fed. C601a].

As described above, a homestead mortgagee’s rights in a chapter
13 plan typically are determined by the timely filing of a proof of
claim and the claims objection process. The Eleventh Circuit has
applied Espinosa in the claims objection context: “[A]lthough the
Debtor did not provide [the creditor] with ‘perfect’ service of every
document that he was required to send to his creditor, [the creditor]
was nonetheless provided with notice reasonably calculated under all
the circumstances to apprise [the creditor] that its status as a secured
creditor was being challenged.” Nationstar Mortg., LLC v. Iliceto (In
re Iliceto), 706 Fed. Appx. 636, 642 (11th Cir. 2017) (citing Espinosa
in support and explaining that “Espinosa controls our decision”). In
Iliceto, the Eleventh Circuit explained that, while violations of a
procedural rule and a statutory requirement occurred, “like in
Espinosa, the creditor could have sought reconsideration or appealed
the adverse ruling on the Debtor’s objection after it received the
bankruptcy court’s order to object to any violation of its due process
rights.” Id. at 643.

The Supreme Court’s decision in Espinosa is binding on this Court
and applicable to the present matter. Wells Fargo filed a proof of
claim, secured only by an interest in real property that is the Debtor’s
principal residence, providing for prepetition arrearages and post-
petition mortgage payments. The Debtor did not object to Wells
Fargo’s claim. While the Debtor’s confirmed 6MP provides for the
cure of all prepetition arrearages owed to Wells Fargo, it provides for
post-petition mortgage payments in an aggregate amount less than the
amount provided in Wells Fargo’s allowed claim.7 Wells Fargo did
not object to confirmation of the 6MP. Wells Fargo did not appeal the
Court’s order confirming the 6MP. The Debtor satisfied all terms of
the 6MP and received a discharge. Pursuant to section 1327(a) and
consistent with Espinosa, Wells Fargo is bound by the terms of the
6MP, even though the 6MP violates the anti-modification provision
of section 1322(b)(2). In re Passavant, 444 B.R. 378, 385 (Bankr.
S.D. Ohio 2010) (relying on section 1327(a) and Espinosa in granting
a motion to deem post-petition mortgage obligations current, “even if
the banks were correct that the provisions of the Plan . . . violated the
Code [i.e., sections 1322(b)(2) and 1328(a)(1)]). Wells Fargo is
deemed to have been paid all post-petition mortgage payments
provided for in, first, the 10AP and, later, the 6MP. In other words, the
post-petition delinquency of $4,810.37 is unenforceable against the
Debtor. “Upon satisfaction of the plan and completion of the plan’s
terms, the debtor is discharged of his or her debts and, in theory, faces
a future of solvency.” In re Bateman, 331 F.3d at 826 (citing section
1328). The Debtor satisfied all conditions of the confirmed 6MP and
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already received a discharge. The Debtor shall exit bankruptcy
current, as of July 2018, on her post-petition mortgage payments.8

The Court also considered whether the actions of the Debtor and
Wells Fargo would support modification of the Court’s ruling on
grounds of equity. After the Court confirmed the 6MP, Wells Fargo
filed four separate notices of mortgage payment change, consistent
with Fed. R. Bankr. P. 3002.1. On the one hand, it is unclear whether
the Debtor had an affirmative duty to further modify the confirmed
plan in response to each of the notices of payment change.9 Had the
Debtor done so, the error in the 6MP may have been brought to light.
This did not happen. On the other hand, Wells Fargo filed four notices
of payment change that indicated monthly payments at odds with the
6MP and what it was actually receiving, and did nothing about it.
Wells Fargo slept on its rights to object to the 6MP, to appeal the
Court’s confirmation order, or to ask the Court to compel modification
of the 6MP to match the notices of payment change. Even if the rules
of equity apply in this instance, neither party would gain from their
application. In the end, the Court finds no reason to diverge from the
terms of the 6MP as confirmed.

Conclusion
For the forgoing reasons, the Court ORDERS and ADJUDGES as

follows:
1. The Motion [ECF No. 139] is GRANTED, as provided herein.
2. The Debtor is deemed current, as of the end of July 2018, on all

mortgage obligations owed to Wells Fargo. Any delinquency in
mortgage obligations that arose during this chapter 13 case is
unenforceable against the Debtor.

3. Not later than 30 days after entry of this order, Wells Fargo shall
provide the Debtor with the amount of current monthly mortgage
payments and shall provide the Debtor with a valid mailing address
for the Debtor to send said monthly payments. At the same time, Wells
Fargo shall re-start sending the Debtor regular monthly statements.
))))))))))))))))))

1This order is amended solely to correct a typographical error.
2Unless otherwise noted, the word section or sections refers to the stated section or

sections of the United States Bankruptcy Code, 11 U.S.C. §§ 101 et seq.
3The Debtor also cites Fed. R. Bankr. P. 3015(g), which provides, in relevant part,

that upon confirmation of a chapter 13 plan “any determination in the plan made under
Rule 3012 about the amount of a secured claim is binding on the holder of the claim,
even if the holder files a contrary proof of claim or the debtor schedules that claim, and
regardless of whether an objection to the claim has been filed.” Under Fed. R. Bankr.
P. 3012, a debtor or other party in interest may seek an order valuing a secured claim
under section 506(a). But the debtor did not request, by separate motion or in the 10AP
or the 6MP themselves, to value the collateral securing the claim of Wells Fargo.
Therefore, Fed. R. Bankr. P. 3015(g) is not applicable to the present matter.

4Wells Fargo also relies on In re Hill, 572 B.R. 793 (Bankr. N.D. Ga. 2017), which
addresses interpretation of an ambiguity in a confirmed chapter 13 plan. In re Hill is
neither binding on this Court nor applicable here as there is nothing ambiguous about
the applicable plan in this case.

5The facts of Bateman are very similar to the facts of this case. They are summarized
as follows: The debtor filed a voluntary chapter 13 petition. The creditor timely filed
a proof of claim, providing for an amount of prepetition arrearages. The creditor’s claim
for prepetition arrearages was secured by a first mortgage on the debtor’s principal
residence. The debtor did not file an objection to the creditor’s proof of claim prior to
confirmation. Instead, the debtor filed a plan providing for an arrearage payment less
than the amount provided by the creditor’s allowed claim. The creditor did not object
to confirmation of the plan. The bankruptcy court confirmed the plan. The creditor did
not appeal the bankruptcy court’s confirmation order. More than a year post-
confirmation, the debtor filed a formal objection to the creditor’s claim. In response, the
creditor filed a motion to dismiss the chapter 13 case for the debtor’s failure to comply
with section 1325(a)(5) and section 1322(b)(2).

6In Bateman, the Eleventh Circuit also ruled that a confirmed chapter 13 plan could
not serve as a constructive objection to a claim where the debtor failed to file a formal
objection to the claim prior to confirmation of the plan. Bateman, 331 F.3d at 828-29.
The Eleventh Circuit ruled that the provision in the confirmed chapter 13 plan, which
reduced the allowed claim, was not procedurally sufficient to substitute as a formal
objection to the claim. Id. This portion of the Eleventh Circuit’s decision in Bateman
is not consistent with the analysis of the Supreme Court in United Student Aid Funds,
Inc. v. Espinosa, 559 U.S. 260 (2010) [22 Fla. L. Weekly Fed. S173a], discussed below,
and thus is no longer binding.

7For purposes of this analysis, it does not matter that the delinquency arose from the
terms of a modified plan. Section 1329 permits a debtor to modify a plan after
confirmation. Section 1329(b)(1) requires that a modified plan comply with sections
1322(b) and 1325(a).

8So-called “long-term” mortgage obligations that arose after the Debtor finished
making payments under the 6MP are not affected by the discharge or this order. See
section 1328(a)(1). Only the Debtor’s “short-term” mortgage obligations, those
obligations covered by the life of the 6MP, including the delinquency of $4,810.37, are
discharged.

9The Advisory Committee Note to Fed. R. Bankr. P. 3002.1 states, in relevant part:
In order to be able to fulfill the obligations of § 1322(b)(5), a debtor and the trustee
have to be informed of the exact amount needed to cure any prepetition arrearage,
see Rule 3001(c)(2), and the amount of the postpetition payment obligations. If the
latter amount changes over time, due to the adjustment of the interest rate, escrow
account adjustments, or the assessment of fees, expenses, or other charges, notice
of any change in payment amount needs to be conveyed to the debtor and trustee.
Timely notice of these changes will permit the debtor or trustee to challenge the
validity of any such charges, if appropriate, and to adjust postpetition mortgage
payments to cover any undisputed claimed adjustment. 

*        *        *

Bankruptcy—Confirmation—Chapter 13 plan—Modification—
Mortgages—Secured creditor/mortgagee seeks reconsideration of
bankruptcy court’s ruling that Chapter 13 debtor is deemed current on
all mortgage obligations owed to secured creditor as of month in which
debtor satisfied all conditions of confirmed sixth modified plan and
received a discharge, and that any post-petition delinquency in
mortgage obligations that arose during debtor’s chapter 13 case is
unenforceable against debtor—Motion to reconsider must be denied
where motion raises arguments that could have been, but were not,
presented prior to court’s entry of underlying order—While motion to
modify debtor’s confirmed Chapter 13 plan did not indicate that the
modification would affect residential creditor’s secured claim, creditor
nonetheless received sufficient notice of modification in form of
modified plan itself, and was barred, by res judicata effect of plan, from
belatedly objecting to this change in treatment—Bankruptcy Rule
3002.1 governing notices that related to changes in amounts due on
debtor’s residential mortgage did not permit creditor to collaterally
attack confirmation order that was otherwise final and no longer
subject to appeal, where creditor, despite receiving adequate notice of
proposed modification to debtor’s confirmed plan to reduce amount of
its monthly payment, had not objected to modification and simply
accepted reduced payments for nearly four years—Nothing in Rule
3002.1 gives creditor an opportunity to complain that payments set out
in confirmed plan were not correct, and permits court to rule, in effect,
that plan should not have been confirmed—Bankruptcy Rule 3002.1
does not provide an end run around finality of Chapter 13 plan
confirmation orders

In re: CORALEE EDWARDS, Debtor. U.S. Bankruptcy Court, Southern District of
Florida, West Palm Beach Division. Case No. 13-25698-EPK, Chapter 13. August 1,
2019. Erik P. Kimball, Judge.

ORDER DENYING MOTION TO RECONSIDER 
ORDER GRANTING MOTION TO DEEM 

CURRENT SECURED OBLIGATION
[Original Opinion at 28 Fla. L. Weekly Fed. B40a]

This matter came before the Court for hearing on June 27, 2019

upon the Amended Motion to Reconsider Amended Order Granting
Motion to Deem Current Secured Obligation [ECF No. 180] (the
“Motion to Reconsider”), wherein Wells Fargo Bank, N.A. (“Wells
Fargo”), a creditor with a claim secured by a mortgage on the principal
residence of Coralee Edwards (the “Debtor”), seeks reconsideration
of this Court’s Amended Order Granting Motion to Deem Current
Secured Obligation [ECF No. 174] (the “Order”).

Facts
In July 2013, with the assistance of counsel, the Debtor filed a

voluntary chapter 13 petition.
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Wells Fargo timely filed proof of claim number 7-2 in the total
amount of $132,331.91. The claim is secured by a mortgage on the
Debtor’s principal residence. Wells Fargo’s proof of claim reflects
prepetition arrearages in the amount of $15,846.30 and ongoing
mortgage payments in the amount of $1,045.03 per month. The
Debtor did not file an objection to Wells Fargo’s claim. As detailed
below, the Debtor treated the claim through a confirmed chapter 13
plan.

In July 2018, after five years without missing a plan payment, the
Debtor satisfied all conditions of the confirmed plan. There is no
dispute that the Debtor paid all prepetition arrearages owed to Wells
Fargo. ECF Nos. 132 and 144. However, the Debtor and Wells Fargo
dispute whether the Debtor is current with post-petition mortgage
payments consistent with section1 1322(b)(5).

Prior to confirming a plan, the Debtor attempted to modify Wells
Fargo’s secured claim through the Court’s mortgage modification
mediation process. ECF Nos. 18 and 20. The Debtor’s initial plan
through the Debtor’s fifth amended plan provided for adequate
protection payments to Wells Fargo in the amount of $500.00 per
month. ECF Nos. 11, 26, 37, 43, 62, and 74. In April 2014, nine
months into the case, the Debtor and Wells Fargo failed to reach an
agreement through the mortgage modification mediation. ECF No.
67.

In July 2014, the Debtor filed a sixth amended plan, electing for the
first time to cure the prepetition arrearage owed to Wells Fargo and to
maintain post-petition mortgage payments consistent with the original
documents. ECF No. 80. The Debtor then filed a series of amended
plans with the same treatment for Wells Fargo. ECF Nos. 85, 88, and
91.

In September 2014, the Debtor filed a tenth amended plan [ECF
No. 91] (the “10AP”). The 10AP provided for cure of the prepetition
arrearage and for post-petition mortgage payments to Wells Fargo in
the amount of $500.00 for months 1 through 12 (to reflect the
Debtor’s previously paid adequate protection payments) and
$1,181.29 for months 13 through 60, for a total amount of $62,701.92
in post-petition mortgage payments during the period covered by the
10AP.

The monthly mortgage payment reflected for months 13 through
60 of the 10AP is $1,181.29, or $136.26 higher than the monthly
mortgage payment reflected in Wells Fargo’s proof of claim. Because,
in the end, the Debtor determined to cure and maintain Wells Fargo’s
mortgage loan, which then had a monthly payment of $1,045.03, but
the Debtor had paid only $500.00 each month towards Wells Fargo’s
loan during the first 12 months of the plan, the Debtor needed to make
up the resulting shortfall over the remaining 48 payments. The sum of
$12,540.36 was due during the first 12 months of the plan ($1,045.03
x 12), but the Debtor had paid only $6,000.00 ($500.00 x 12), leaving
a shortfall of $6,540.36. Dividing this shortfall by the remaining 48
months in the plan results in an extra $136.26 to be added to each
monthly payment, hence the monthly payment of $1,181.29 in the
10AP. In other words, the 10AP appropriately addressed the payment
shortfall resulting from the Debtor’s failed attempt to negotiate a loan
modification during the first 12 months of the plan, when the Debtor
was making only $500.00 adequate protection payments each month.

Wells Fargo received notice of the 10AP and the hearing thereon,
and did not object to its confirmation. After a hearing, on September
29, 2014, the Court confirmed the Debtor’s 10AP. ECF No. 94.

Soon after confirmation of the 10AP, Wells Fargo filed its first
notice of payment change pursuant to Fed. R. Bankr. P. 3002.1. This
rule provides a method for a mortgage lender to present periodic
changes in loan payments resulting from adjustments in the interest
rate on a variable rate mortgage or from changes in required monthly
escrows for taxes and insurance. The notice indicated that, effective

November 15, 2014, the Debtor’s monthly mortgage payment would
decrease to $1,034.68. It is important to note that this does not mean
that future payments to Wells Fargo under the 10AP should have been
adjusted to the same amount, as it would still be necessary to add
$136.26 to each payment to make up for the shortfall from the first 12
months. At that time, although it would have been appropriate for the
Debtor to propose a modification to the 10AP to lower the payment to
Wells Fargo to $1,170.94 ($1,034.68 + $136.26), the Debtor did not
seek such a modification.

In April 2015, the Debtor filed a motion to modify the 10AP. ECF
No. 107. In that motion, the Debtor proposed to adjust only the
treatment of a claim held by another secured creditor. The motion to
modify incorporated a new plan filed at ECF No. 106. Wells Fargo
received copies of these documents and the notice of hearing on the
motion to modify.

The form of first modified plan filed at ECF No. 106 in tandem
with the motion to modify included changes to the treatment of Wells
Fargo’s claim not identified in the motion to modify. There is no
rhyme or reason to the payment provisions for Wells Fargo set out in
the form of first modified plan. The parties agree that these payment
provisions were simply a typographical mistake by the Debtor’s prior
counsel. The aggregate of regular mortgage payments set out in the
first modified plan was $62,699.86, just $2.06 shy of the $62,701.92
provided for under the previously confirmed 10AP. In other words,
even if Wells Fargo had looked beyond the text of the motion to
modify, it would have discovered a revised plan providing for
essentially the same aggregate of payments during the life of the plan.
Indeed, taking into account Wells Fargo’s first notice of mortgage
payment change, the aggregate of regular monthly payments under
the first modified plan would have exceeded the actual amount due.

The Debtor filed four additional modified plans in connection with
the motion to modify, each of which provided the same treatment for
Wells Fargo as the first modified plan filed along with the motion to
modify. ECF Nos. 106, 110, 111, 112, and 113. Wells Fargo received
notice of each of these modified plans.

In early July 2015, the Court held a hearing on the motion to
modify. Wells Fargo received notice of that hearing but did not attend.
Immediately after the hearing, the Debtor filed a sixth modified plan
[ECF No. 114] (the “6MP”). Inexplicably, the 6MP provided yet a
different treatment for Wells Fargo compared with both the confirmed
10AP and the five modified plans previously filed under the motion
to modify. Again, there is no reason for the change in the ongoing
monthly payment amounts provided for Wells Fargo, and the parties
agree that the payment amounts for Wells Fargo in the 6MP represent
an unintended drafting error by the Debtor’s prior counsel. Unfortu-
nately, the 6MP presents regular payments to Wells Fargo aggregating
only $57,268.50, or $5,433.42 less than the total amount presented in
the 10AP. Even if the slight reduction in contractual monthly
payments reflected in Wells Fargo’s first notice of mortgage payment
change is taken into account, the 6MP presents treatment of Wells
Fargo’s claim that is facially insufficient to cause the Debtor to be
current on the loan at the end of the plan. In other words, a cursory
review of the 6MP by Wells Fargo would have revealed that it merited
objection. The 6MP was served on Wells Fargo but Wells Fargo took
no action.

One might question how it is that a modified plan could be filed,
after the hearing on a motion to modify, which contains terms not
addressed in the motion itself, and that modified plan could be
approved without another hearing. It is not unusual for the Court to
hold a hearing on a motion to modify a plan during which the Court
requires, or the parties agree to, changes that impact only parties
present at the hearing. If the only affected parties are present at the
hearing, and the modified plan filed after the hearing is consistent with
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the outcome of the hearing, there is no need for an additional hearing.
In such circumstances, the Court will direct the debtor to file a further
modified plan which is then subject to approval. But, in this case,
neither the chapter 13 trustee nor the Court realized that the 6MP
included changes to the treatment of Wells Fargo’s claim that were not
addressed in the motion to modify or otherwise discussed at the
hearing.

On July 20, 2015, the Court granted the Debtor’s motion to modify
and confirmed the 6MP. ECF No. 115. There is no dispute that Wells
Fargo received notice of the 6MP as well as the Court’s order granting
the Debtor’s motion to modify and explicitly confirming the 6MP. At
no time did Wells Fargo object or seek reconsideration. Wells Fargo
did not appeal the Court’s order confirming the 6MP.

On July 5, 2018, nearly four years after the Court confirmed the
6MP, the chapter 13 trustee filed the notice of plan completion and
notice of final cure payment. ECF Nos. 131 and 132. Wells Fargo filed
an objection to the trustee’s notice of final cure payment, stating that
the Debtor is not current on post-petition mortgage payments
consistent with section 1322(b)(5). ECF No. 144. In that objection,
Wells Fargo asserts that, as of March 15, 2018, the Debtor was
delinquent $4,810.37 on post-petition mortgage payments. Wells
Fargo provided a tabulation of the alleged delinquency. The Court has
substantial experience in reviewing such tabulations but was unable
to make sense of it. Nevertheless, the Debtor does not dispute Wells
Fargo’s calculation of the shortfall. The Debtor disputes whether she
should be required to pay the shortfall in light of the fact that she has
made all payments required under her confirmed plan as modified.

On August 1, 2018, the Debtor received a discharge. ECF No. 147.
Since approval of the 6MP, Wells Fargo filed four notices of

payment change. On September 2, 2015, Wells Fargo’s notice
indicated that effective November 15, 2015 the Debtor’s monthly
mortgage payment would decrease to $1,033.26. On February 10,
2016, Wells Fargo’s notice indicated that effective March 15, 2016 the
Debtor’s monthly mortgage payment would decrease to $1,017.80.
On February 20, 2017, Wells Fargo’s notice indicated that effective
March 15, 2017 the Debtor’s monthly mortgage payment would
decrease to $986.17. Finally, on February 7, 2018, Wells Fargo’s
notice indicated that effective March 15, 2018, the Debtor’s monthly
mortgage payment would increase to $1,025.74. All of these mort-
gage payment amounts are less than the monthly payment reflected in
Wells Fargo’s original proof of claim, but of course do not reflect the
shortfall created by the Debtor making payments of only $500.00
during the first 12 months of the plan. Although the tabulation of the
shortfall provided by Wells Fargo is in general inscrutable, it appears
that Wells Fargo did take into account these changes in the monthly
payment. In the end, again, this does not matter as the Debtor does not
take issue with Wells Fargo’s calculation of the deficiency, only
whether the law requires her to pay it.

In response to Wells Fargo’s objection to the trustee’s notice of
final cure payment, the Debtor filed a motion requesting the Court to
deem current the Debtor’s post-petition mortgage obligations due to
Wells Fargo as of July 2018, the month in which the chapter 13 trustee
made the final payment under the 6MP. ECF No. 139. The Debtor
argued that Wells Fargo received notice of the 6MP and the Court’s
order granting the motion to modify and confirming the 6MP.
Because Wells Fargo failed to object to approval of the 6MP, seek
reconsideration, or appeal the Court’s order confirming the 6MP, the
Debtor argued that the 6MP is res judicata and that Wells Fargo is
bound by the terms of the 6MP. The Debtor relied on section 1327(a)
and the Supreme Court’s decision in United Student Aid Funds, Inc.
v. Espinosa, 559 U.S. 260 (2010) [22 Fla. L. Weekly Fed. S173a].

In response, Wells Fargo argued that the Debtor is not current with
post-petition mortgage obligations consistent with section 1322(b)(5)

and asked the Court to order that the post-petition delinquency of
$4,810.37 is valid and enforceable against the Debtor. Wells Fargo
argued that the 6MP violates section 1322(b)(2) by modifying its
allowed claim secured by a mortgage on the Debtor’s principal
residence. Wells Fargo relied on Universal Am. Mort. Co. v. Bateman
(In re Bateman), 331 F.3d 821 (11th Cir. 2003) [16 Fla. L. Weekly
Fed. C632a], a decision which predates the Supreme Court’s opinion
in Espinosa.

The Court set the Debtor’s motion to deem current for hearing on
February 11, 2019. Before the February 11, 2019 hearing, counsel
who represented the Debtor through every step of this chapter 13 case,
from filing the voluntary petition through confirmation of the 6MP
and the filing of the motion to deem current, filed a motion to
withdraw based on irreconcilable differences. The Court set the
motion to withdraw for hearing on February 11, 2019, to be heard
along with the Debtor’s motion to deem current. Because the Debtor
appeared at the February 11, 2019 hearing with new counsel, the
Court permitted former counsel to withdraw, ECF No. 169, and new
counsel to argue the motion to deem current.

The Court Granted the Debtor’s 
Motion to Deem Current Secured Obligation

On May 22, 2019, the Court entered the Order, granting the
Debtor’s motion to deem current. In the Order, the Court explained
that the Supreme Court’s decision in United Student Aid Funds, Inc.
v. Espinosa, 559 U.S. 260 (2010) [22 Fla. L. Weekly Fed. S173a],
holding that a confirmed chapter 13 plan is binding on all parties in
interest with adequate notice, even if the plan violates the Bankruptcy
Code and/or the Bankruptcy Rules, displaced the Eleventh Circuit’s
earlier decision in Universal Am. Mort. Co. v. Bateman (In re
Bateman), 331 F.3d 821 (11th Cir. 2003) [16 Fla. L. Weekly Fed.
C632a], which held that the anti-modification provision of section
1322(b)(2) prevails over the binding effect of a confirmed plan under
section 1327(a)). This Court ruled that “[p]ursuant to section 1327(a)
and consistent with Espinosa, Wells Fargo is bound by the terms of the
6MP, even though the 6MP violates the anti-modification provision
of section 1322(b)(2).” Accordingly, the Court ruled that the Debtor
is deemed current, as of the end of July 2018, on all mortgage
obligations owed to Wells Fargo and that any delinquency in mort-
gage obligations that arose during the chapter 13 case is unenforceable
against the Debtor.

Wells Fargo’s Motion to Reconsider
In the Motion to Reconsider, Wells Fargo does not cite any rule or

legal standard in support of its request. The only rules that may be
applicable are Fed. R. Civ. P. 59(e), made applicable to this case by
Fed. R. Bankr. P. 9023, or Fed. R. Civ. P. 60(b), made applicable to
this case by Fed. R. Bankr. P. 9024.

In the Motion to Reconsider, Wells Fargo makes arguments that
could have been, but were not, presented prior to the Court’s entry of
the Order. Neither Fed. R. Civ. P. 59(e) nor Fed. R. Civ. P. 60(b)
permit a party to raise arguments that could have previously been
raised before a court enters relief. Wilchombe v. TeeVee Toons, Inc.,
555 F.3d 949, 957 (11th Cir. 2009) [21 Fla. L. Weekly Fed. C1395a]
(“A motion for reconsideration cannot be used to relitigate old
matters, raise argument or present evidence that could have been
raised prior to the entry of judgment.”). The Motion to Reconsider
must be denied for this reason alone.

In the Motion to Reconsider, Wells Fargo argues that, in spite of
the Supreme Court’s ruling in Espinosa, the Court remains bound by
the Eleventh Circuit’s prior ruling in Bateman. Wells Fargo argues
that the Eleventh Circuit’s “prior panel precedent” rule requires this
outcome.

The prior panel precedent rule is a procedural rule of the Eleventh
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Circuit designed to minimize the possibility that two or more panels
of that court issue decisions directly at odds with each other. If a panel
of the Eleventh Circuit has previously ruled on an issue, a later panel
is bound to follow the prior decision, subject of course to en banc
review. But the rule has its limits. As the Eleventh Circuit has stated,
“[a] panel . . . may decline to follow a decision of a prior panel if such
action is necessary in order to give full effect to an intervening
decision of the Supreme Court of the United States.” Lufkin v.
McCallum, 956 F.2d 1104, 1107 (11th Cir. 1992), cert. denied, 506
U.S. 917 (1992); also In re Provenzano, 215 F.3d 1233, 1235 (2000)
(“We would, of course, not only be authorized but also required to
depart from [a prior panel precedent] if an intervening Supreme Court
decision actually overruled or conflicted with it.”); Cottrell v.
Caldwell, 85 F.3d 1480, 1485 (11th Cir. 1996) (“Where prior panel
precedent conflicts with a subsequent Supreme Court decision, we
follow the Supreme Court decision.”).

As this Court discussed in the Order, in Bateman the Eleventh
Circuit ruled that, in spite of a confirmed chapter 13 plan which
otherwise had res judicata effect, the confirmed plan could not modify
a mortgage secured solely by the debtor’s principal residence in
violation of section 1322(b)(2). In other words, the Eleventh Circuit
ruled that the anti-modification provision of section 1322(b)(2) takes
precedence over the binding effect of a confirmation order under
section 1327(a). Bateman, 331 F.3d at 829-34. More recently, the
Supreme Court ruled in Espinosa that a creditor with adequate notice
cannot collaterally attack a confirmed plan and that the confirmed plan
prevails even if it violates an explicit provision of the Bankruptcy
Code. It does not matter that the substantive provision at issue in
Espinosa was different from the substantive provision addressed in
Bateman and in this case. This Court cannot ignore the broad holding
of Espinosa. To rule otherwise would be the equivalent of saying that
the Eleventh Circuit must address each and every possible application
of the rule in Espinosa before any trial court is bound by its holding,
except where the exact substantive provision in Espinosa is at issue.
As the Eleventh Circuit’s own opinions demonstrate, the prior panel
precedent rule does not require such an absurd result.2

The Supreme Court’s ruling in Espinosa depends on the finding
that the creditor in question received notice sufficient to constitute due
process under the United States Constitution. Espinosa, 559 U.S. at
275. In the Motion to Reconsider, Wells Fargo argues that it was not
provided adequate notice of the change in treatment of its claim. Wells
Fargo points out that the Debtor’s motion to modify did not propose
to modify the treatment of Wells Fargo’s claim and that the 6MP was
not filed until after the hearing on the motion to modify. Under these
circumstances, Wells Fargo argues that it did not receive constitu-
tional due process.3

The 6MP consists of only 1.5 pages of text. ECF No. 114. It
presents the treatment for Wells Fargo’s secured claim in unambigu-
ous terms set out in a separate box in the middle of the first page. In the
first paragraph on the first page, the order approving modification of
the plan specifically states that the 6MP “complies with the provisions
of 11 U.S.C. Section 1325 and is confirmed.” ECF No. 115. There is
no dispute that Wells Fargo received the 6MP and the Court’s order
confirming the 6MP nearly 4 years ago. Wells Fargo argues that the
text of the motion to modify did not draw its attention to the changes
to treatment of its claim later memorialized in the 6MP, and that this
somehow relieved Wells Fargo of the burden of reviewing the 6MP
and the order confirming it. But the change in treatment of Wells
Fargo’s secured claim was conspicuously presented in the documents
duly served on Wells Fargo. That Wells Fargo apparently did not
review those documents does not make them any less immune from
collateral attack. Wells Fargo did not seek reconsideration of the
confirmation order or appeal it. Indeed, for nearly four years, Wells

Fargo received monthly payments from the chapter 13 trustee that did
not match the sum set out in the 10AP, even if one takes into account
the small payment changes reflected in Wells Fargo’s several notices
of payment change. Wells Fargo accepted and credited all of those
payments without contacting the debtor’s counsel or the chapter 13
trustee or, more importantly, timely bringing the concern before the
Court. Under the circumstances, the Court finds that Wells Fargo was
“provided with notice reasonably calculated under all the circum-
stances to apprise [Wells Fargo] that its status as a secured creditor
was being challenged.” Nationstar Mortg., LLC v. Iliceto (In re
Iliceto), 706 Fed. Appx. 636, 642 (11th Cir. 2017) (applying Espinosa
in in the claims objection context and explaining that “Espinosa
controls our decision”).

It is undisputed that the change in treatment of Wells Fargo’s
secured claim in the 6MP was not intentional. One might question, if
the payment amounts received by Wells Fargo for four years were so
obviously not consistent with what they should have expected,
whether the Debtor should also have realized that her plan payments
were not correct. But the 6MP reflects significant changes in the
payments to another secured creditor, causing the Debtor’s monthly
payment to the chapter 13 trustee to increase by more than 10%. The
Debtor had no reason to believe that her monthly plan payments were
not sufficient to cover the regular monthly payment to Wells Fargo.
The Debtor had no reason to believe she was not current with Wells
Fargo until Wells Fargo raised the concern after she had made every
payment under her plan. The Court need not address here whether the
outcome of this case would be different if the Debtor had been aware
of the windfall or, worse, had acted intentionally.

Wells Fargo next focuses on the impact of Bankruptcy Rule
3002.1. Regular monthly amounts due on residential mortgages may
change over time. Many residential mortgage payments include
escrowed funds for real estate taxes and property insurance, which can
fluctuate. Some residential mortgage loans have variable interest rates
and so the regular payment amounts may change. Chapter 13 plans
cannot easily reflect the potential ebb and flow in residential mortgage
payments. Bankruptcy Rule 3002.1 addresses these concerns,
avoiding the need to modify a confirmed chapter 13 plan multiple
times during its term, which would greatly burden the bankruptcy
courts and result in unnecessary legal expense for debtors and
creditors alike.

Bankruptcy Rule 3002.1 applies only to claims secured solely by
a debtor’s principal residence, whether the payments are made
through the chapter 13 trustee or directly to the holder of the mortgage
claim. Fed. R. Bankr. P. 3002.1(a). The holder of such a mortgage
loan is required to file and serve a notice of any payment change no
later than 21 days before the date it is to take effect. If no objection is
filed prior to the effective date of the payment change, “the change
goes into effect, unless the court orders otherwise.” Fed. R. Bankr. P.
3002.1(b). Note that this does not result in automatic modification of
a confirmed chapter 13 plan, which is governed section 1329 of the
Bankruptcy Code. If monthly mortgage payments are being made
through the chapter 13 trustee rather than directly to the holder of the
mortgage claim, as in this case, the payments made to the trustee may
differ from the actual monthly payment due as a result of the notice of
payment change. As discussed below, the rule provides a method for
adjudicating any dispute arising from the resulting shortfall or surplus.

Within 30 days after the debtor completes all plan payments, the
chapter 13 trustee is required to file “a notice stating that the debtor has
paid in full the amount required to cure any default on the [mortgage]
claim.” Fed. R. Bankr. P. 3002.1(f). This component of Bankruptcy
Rule 3002.1 addresses only the cure of pre-bankruptcy defaults, not
the payment of post-petition mortgage payments. In this case, there is
no dispute that Wells Fargo’s pre-petition arrears were paid in full.
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Within 21 days after service of the trustee’s notice, the holder of the
mortgage claim may file an objection. Fed. R. Bankr. P. 3012.1(g).
The holder can raise two categories of objections. First, the holder
may challenge whether its pre-petition deficiency was cured. Again,
in this case, there is no dispute that it was. Second, the holder may
address “whether the debtor is otherwise current on all payments
consistent with §1322(b)(5) of the Code.” Id. If the holder so objects,
it must include an itemized statement showing the amounts that it
claims have not been paid. Id. Then, on motion of the debtor or the
holder, the Court may determine whether the debtor is current. Fed. R.
Bankr. P. 3002.1(h).

In this case, the parties followed the procedure set out in Bank-
ruptcy Rule 3002.1. The chapter 13 trustee filed a notice of final cure
payment. ECF No. 132. Wells Fargo objected. ECF No. 144. The
Debtor filed a motion seeking a ruling on that objection. ECF No. 139.
And the Court entered an order ruling that the Debtor was current,
which is the Order under reconsideration here. ECF No. 174.

Wells Fargo argues that Bankruptcy Rule 3002.1 gives it an
opportunity to complain that the payments set out in the 6MP,
confirmed by an order of this Court four years ago, were not correct,
and that the Court may now rule, in effect, that the 6MP should not
have been confirmed. There are two reasons why this argument fails.

First, Bankruptcy Rule 3002.1 itself does not support Wells
Fargo’s argument. Bankruptcy Rule 3002.1(h) permits the Court to
determine whether a debtor has “paid all required postpetition
amounts” in order to resolve disputes arising from application of that
same rule. If the holder of a mortgage claim has filed notices of
payment change consistent with subsection (b), the effective monthly
payment may differ from that paid to the chapter 13 trustee under a
confirmed plan, resulting in a surplus or a shortfall. If the mortgage
payment is being made direct to the holder of the mortgage claim, only
the debtor and the holder will know whether payments made comply
with any notices of payment change. Subsections (g) and (h) provide 

a procedure to address such disputes in a binding way for the benefit
of the parties. The dispute resolution provisions of Bankruptcy Rule
3002.1 encompass only those differences arising from the notices of
payment change permitted by that rule. Nothing in Bankruptcy Rule
3002.1 suggests that its application results in modification of a
confirmed plan. Indeed, section 1329 of the Bankruptcy Code
provides the exclusive method for modification of a chapter 13 plan
after confirmation.

Second, and perhaps more importantly, nothing in the Bankruptcy
Code or applicable law suggests that a creditor may collaterally attack
a confirmation order, otherwise final and no longer subject to appeal,
by the procedure provided in Bankruptcy Rule 3002.1. As both the
Eleventh Circuit and the Supreme Court have stated, a creditor cannot
collaterally attack a confirmed chapter 13 plan when the creditor
failed to object to the plan or appeal its confirmation. Espinosa, 559
U.S. at 275; Bateman, 331 F.3d at 822. Bankruptcy Rule 3002.1 does
not provide an end run around the finality of confirmation orders.

For the forgoing reasons, the Court ORDERS and ADJUDGES
that the Motion to Reconsider [ECF No. 180] is DENIED.
))))))))))))))))))

1Unless otherwise noted, the word section or sections refers to the stated section or
sections of the United States Bankruptcy Code, 11 U.S.C. §§ 101 et seq.

2Indeed, it is not clear that the prior panel precedent rule applies to the trial courts.
In its own decisions, the Eleventh Circuit describes the prior panel precedent rule as
applying to panels of the Eleventh Circuit itself. This Court has been unable to find an
Eleventh Circuit decision specifically stating that, when presented with conflicting
panel decisions, or an Eleventh Circuit decision at odds with a later Supreme Court
opinion, trial courts are bound by the prior panel precedent rule. In such circumstances,
the trial courts use a variety of methods to determine the correct rule.

3Wells Fargo also relies on In re Hill, 572 B.R. 793 (Bankr. N.D. Ga. 2017), which
addresses interpretation of an ambiguity in a confirmed chapter 13 plan. As the Court
explained in the Order, In re Hill is neither binding on this Court nor applicable here as
there is nothing ambiguous about the treatment of Wells Fargo’s claim under the 6MP.

*        *        *
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