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! COPYRIGHT INFRINGEMENT—MISAPPROPRIATION OF TRADE SECRETS—COMPUTER
HACKING.  A corporation that developed and marketed a computerized mechanism for calculating,
organizing, and comparing life-insurance quotes brought an action against a competitor, alleging that the
competitor lied and hacked into the plaintiff’s system and stole its proprietary data. The Court concluded that
the magistrate judge, in finding that the plaintiff hadn’t demonstrated either copyright infringement or trade-
secret misappropriation, made several discrete legal errors and failed to adequately explain its conclusions that
the plaintiff failed to prove any legal violations. In the process of separating protectible elements of the
plaintiff’s copyrighted work from elements that were not protected, the magistrate judge improperly placed
the burden on the plaintiff to prove that the elements the defendants copied were protectible; seemed to have
evaluated the substantiality of the defendants’ copying vis-á-vis the allegedly infringing work rather than vis-á-
vis the plaintiff’s copyrighted work; and failed to record sufficient findings of fact and conclusions of law to
permit meaningful appellate review. The Court’s opinion included an extensive discussion of the filtration step
of a substantial-similarity analysis. Moreover, in determining that the defendants hadn’t misappropriated the
plaintiff’s trade secret, the magistrate judge failed to consider the several alternative varieties of
misappropriation contemplated by the Florida Uniform Trade Secrets Act, and further erred in reasoning that
the public availability of the quotes on the plaintiff’s site automatically precluded a finding that defendants’
act of scraping those quotes constituted misappropriation. The magistrate properly dismissed counts alleging
violation of the Florida Computer Abuse and Data Recovery Act, which provides a cause of action for certain
kinds of hacking, including obtaining information from a “protected computer” without authorization. The Act
defines a “protected computer” as one that “can be accessed only by employing a technological access barrier,”
a definition that applies to all CADRA violations. Plaintiff’s undisputed failure to prove the presence of a
“technological access barrier” was fatal to its CADRA claim. COMPULIFE SOFTWARE, INC. v.  NEWMAN. U.S.
Court of Appeals, Eleventh Circuit. Filed May 20, 2020. Full Text at U.S. Court of Appeals Section, page 1153a.
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UNITED STATES COURT OF APPEALS
May 29, 2020 ELEVENTH CIRCUITVolume 28, Number 24
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developed and marketed computerized mecha-
nism for calculating, organizing, and compar-
ing life-insurance quotes, alleging that compet-
itor lied and hacked into plaintiff’s system and
stole its proprietary data—Magistrate judge,
in finding that plaintiff hadn’t demonstrated
either copyright infringement or trade-secret
misappropriation, made several discrete legal
errors and failed to adequately explain conclu-
sions that plaintiff failed to prove any legal
violations—Judgment vacated in part and
remanded with instructions to make new
findings of fact and conclusions of law—
Factual and legal copying—Substantial-simi-
larity analysis—Filtration—In the process of
separating protectable elements of copyrighted
work from elements that were not protected,
magistrate judge improperly placed burden on
plaintiff to prove that elements defendants
copied were protectable; seemed to have evalu-
ated substantiality of defendants’ copying vis-
á-vis the allegedly infringing work rather than
is-á-vis plaintiff’s copyrighted work; and failed
to record sufficient findings of fact and conclu-
sions of law to permit meaningful appellate
review—Discussion of filtration step—Trade
secrets—Florida Uniform Trade Secrets
Act—Misappropriation by use—Misappro-
priation by acquisition—In determining that
defendants hadn’t misappropriated plaintiff’s
trade secret, magistrate judge failed to con-
sider several alternative varieties of misappro-
priation contemplated by FUTSA—Magis-
trate further erred in reasoning that public
availability of quotes on plaintiff’s site auto-
matically precluded finding that scraping
those quotes constituted misappropriation—
Hacking—Florida Abuse and Data Recovery
Act, which provides cause of action for certain
kinds of hacking, including obtaining informa-
tion from a “protected computer” without
authorization, defines “protected computer”
as one that “can be accessed only by employing
a technological access barrier,” and this defini-
tion applies to all CADRA violations— Plain-
tiff’s undisputed failure to prove the presence
of a “technological access barrier” was fatal to
its CADRA claim
COMPULIFE SOFTWARE INC., Plaintiff-Appellant, v.
MOSES NEWMAN, AARON LEVY, DAVID RUTSTEIN,
a.k.a. David Anthony Gordon, a.k.a. Bob Gordon, a.k.a. Nate
Golden, BINYOMIN RUTSTEIN, a.k.a. Ben Rutstein,
Defendants-Appellees. 11th Circuit. Case No. 18-12007.
COMPULIFE SOFTWARE INC., Plaintiff-Appellant, v.
BINYOMIN RUTSTEIN, a.k.a. Ben Rutstein, JOHN DOES
1-10, DAVID RUTSTEIN, Defendants-Appellees. Case No.
18-12004. May 20, 2020. Appeals from the U.S. District Court
for the Southern District of Florida (Nos. 9:16-cv-81942-RLR,

9:16-cv-80808-RLR).

(Before JORDAN and NEWSOM, Circuit
Judges, and HALL,* District Judge.)

(NEWSOM, Circuit Judge.) There’s nothing easy
about this case. The facts are complicated, and the
governing law is tangled. At its essence, it’s a case
about high-tech corporate espionage. The very
short story: Compulife Software, Inc., which has
developed and markets a computerized mecha-
nism for calculating, organizing, and comparing
life-insurance quotes, alleges that one of its com-
petitors lied and hacked its way into Compulife’s
system and stole its proprietary data. The question
for us is whether the defendants crossed any legal
lines—and, in particular, whether they infringed
Compulife’s copyright or misappropriated its
trade secrets, engaged in false advertising, or
violated an anti-hacking statute.

With the parties’ consent, a magistrate judge
was tasked with tackling these thorny issues in a
bench trial. He determined that Compulife had
failed to prove any legal violation. We conclude,
however, that in finding that Compulife hadn’t
demonstrated either copyright infringement or
trade-secret misappropriation, the magistrate
judge made several discrete legal errors and, more
generally, failed to adequately explain his conclu-
sions. Accordingly, we vacate the judgment in
part and remand with instructions to make new
findings of fact and conclusions of law.

I

A
Warning: This gets pretty dense (and difficult)

pretty quickly.
Compulife and the defendants are direct

competitors in a niche industry: generating life-
insurance quotes. Compulife maintains a database
of insurance-premium information—called the
“Transformative Database”—to which it sells
access. The Transformative Database is valuable
because it contains up-to-date information on
many life insurers’ premium-rate tables and thus
allows for simultaneous comparison of rates from
dozens of providers. Most of Compulife’s cus-
tomers are insurance agents who buy access to the
database so that they can more easily provide
reliable cost estimates to prospective policy
purchasers. Although the Transformative Data-
base is based on publicly available information—
namely, individual insurers’ rate tables—it can’t
be replicated without a specialized method and
formula known only within Compulife.

Compulife sells two different kinds of access
to the Transformative Database—a “PC version”
and an “internet-engine version”—each run by its
own piece of software and each accompanied by
its own type of license. Both pieces of software
contain an encrypted copy of the database. The
PC-version software—called the “PC quoter”—is
sold along with a PC license that allows licensees
to install copies of the quoter on their personal

computers and other devices for (depending on
the number of devices) a cost of either $180 or
$300 per year. The PC quoter uses its local copy
of the Transformative Database to generate
insurance-rate estimates corresponding to demo-
graphic information entered by the end user.

A PC licensee can purchase an add-on called
the “web quoter” for an extra $96 per year. The
web-quoter feature allows the PC licensee to put
a quoter on its own website, which it can then use
as a marketing tool to attract customers. Once a
licensee’s website is equipped with the web
quoter, prospective life-insurance purchasers can
enter demographic information into fields on the
licensee’s site and receive quotes directly from the
licensee. Unlike the PC quoter—which contains
its own local copy of the Transformative Data-
base—the web quoter generates quotes by com-
municating with an internet-quote engine hosted
on Compulife’s server. The HTML source code of
the web quoter is protected by a registered copy-
right.

A second kind of license—the “internet-en-
gine” license—permits a licensee to host
Compulife’s internet-quote engine, which in-
cludes the Transformative Database, on its own
server and to integrate it with additional features
of its own creation. (Naturally, it’s more expen-
sive—it costs $1200 per year.) An internet-engine
licensee can then sell access to “its” product—
which is an amalgamation of Compulife’s
internet-quote engine with any accoutrements that
the licensee has seen fit to add. Importantly,
though, internet-engine licensees can sell access
only to Compulife’s PC licensees. This arrange-
ment allows an internet-engine licensee to include
Compulife’s internet-quote engine—again, with
the Transformative Database—as a part of its own
product, while simultaneously ensuring that it
doesn’t compete with Compulife for potential
insurance-agent customers. Compulife also
permits an internet-engine licensee to provide its
web-quoter HTML code to the licensee’s custom-
ers so that the customers’ websites can retrieve
quotes from the licensee’s server. This is the same
copyrighted HTML code that Compulife provides
to PC licensees with the web quoter add-on.

In addition to the PC-version and internet-
engine products that it licenses to agents and that
contain the Transformative Database, Compulife
also provides consumers with direct access to life-
insurance quotes through its Term4Sale internet
site, www.term4sale.com. Term4Sale communi-
cates with essentially the same internet-quote
engine that PC licensees’ web quoters access and
that internet-engine licensees are permitted to
maintain on their own servers. Anyone can use the
Terms4Sale site to receive free life-insurance
quotes directly from a copy of the Transformative
Database that Compulife hosts on its own server.
The Term4Sale site refers prospective life-insur-
ance purchasers to insurance agents with whom
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Compulife partners, who in turn pay Compulife
for the referrals.

Now, to the defendants, who are also in the
business of generating life-insurance quotes—
primarily through a website, www.naaip.org.
“NAAIP” stands for National Association of
Accredited Insurance Professionals, but as the
court below found, “NAAIP is not a real entity,
charity, not-for-profit, or trade association, and is
not incorporated anywhere.” Compulife Software,
Inc. v. Rutstein, No. 9:16-cv-80808, 2018 U.S.
Dist. LEXIS 41111, at *15 (Mar. 12, 2018).
Through naaip.org, the defendants offer a service
similar to—and, the evidence shows, at least
partially copied from—Compulife’s web quoter,
which they call a “Life Insurance Quote Engine.”
Any insurance agent can sign up for a free website
located on the domain naaip.org—for example,
“http://naaip.org/tmatteson77.” The defendants
host thousands of these sites on a server in Israel
and equip each one with the Life Insurance Quote
Engine. Prospective life-insurance purchasers can
then obtain quotes on any of these NAAIP-hosted
websites by entering demographic information,
just as they could on the website of any Compulife
PC licensee with a web quoter add-on. Each
NAAIP site includes a link that allows consumers
to purchase insurance through One Resource
Group, Inc., a brokerage firm with which the
defendants have partnered. If a visitor to an
NAAIP site uses the link to buy insurance, the
defendants receive a part of One Resource’s
brokerage fees in exchange for the referral.

The defendants also operate the Beyon Quotes
website, www.beyondquotes.com, which in-
cludes a Life Insurance Quote Engine like the
ones on participating NAAIP websites.
BeyondQuotes operates similarly to Compulife’s
Term4Sale site, generating revenue by selling
referrals to affiliated insurance agents.

B
Having canvassed Compulife’s and the defen-

dants’ respective businesses, we should introduce
the (complex) cast of individual characters that
populate this case. The first is Robert Barney, the
founder and CEO of Compulife. Barney person-
ally updates Compulife’s Transformative Data-
base. To do so, he draws on insurers’ publicly
available rate information, but he also employs a
proprietary calculation technique—in particular,
a secure program to which only he has access and
that only he knows how to use. Other relevant
players at Compulife include Jeremiah Kuhn, its
CFO/COO, and Chris Bruner, the programmer
who created the Transformative Database.

Most significant among the defendants is
David Rutstein, the founder of NAAIP and the
owner of BeyondQuotes. He operates naaip.org
and beyondquotes.com with help from his son,
defendant Binyomin Rutstein, and their co-defen-
dants Aaron Levy and Moses Newman. At one
point—more on this to come—the defendants
also employed a hacker named Natal, who, it is
undisputed, took Compulife’s data for use in the
defendants’ software.1

There are also several key characters who
aren’t directly affiliated with any of the parties.
MSCC is a software company and a Compulife

customer with an internet-engine license. It sells
access to a proprietary program for life-insurance
agents called “Vam DB,” which (as is permissible
for internet-engine licensees) includes
Compulife’s internet engine. And because MSCC
hosts Compulife’s internet engine on its Vam DB
server, it also hosts (again, as is permissible) a
copy of Compulife’s Transformative Database.

Brian McSweeney is a life-insurance agent
who, during the time of the defendants’ alleged
misconduct, was a Compulife PC licensee who
used MSCC’s Vam DB server. At the same time,
McSweeney also had a working relationship with
the defendants—in particular, he was one of the
agents who (as already described) paid the defen-
dants for leads generated from the BeyondQuotes
site. Eric Savage—another Compulife licensee—
also had a working relationship with defendant
David Rutstein. McSweeney and Savage are
important here because the defendants used their
relationships with them to gain access to Vam DB,
and thus to Compulife’s Transformative Data-
base.

C
With that background, we turn (at last) to the

alleged espionage. Compulife claims that the
defendants’ websites don’t report their own
quotes but merely reproduce Compulife’s own
proprietary data. According to Compulife, the
defendants stole its data in two different ways,
which form the basis of two separate lawsuits.
These suits—which have been called the “08
case” and the “42 case” throughout these proceed-
ings, to denote their original docket numbers—
were consolidated for trial and remain consoli-
dated on appeal.

In the 08 case, Compulife contends that the
defendants gained access to the Transformative
Database under false pretenses by purporting to
work for licensed Compulife customers. In partic-
ular, David Rutstein, using the email address
bob@naaip.org, represented that he was working
with Compulife PC licensees McSweeney and
Savage and requested the HTML code for
Compulife’s web quoter, which he said would
allow his websites to communicate with the copy
of the Transformative Database hosted on
MSCC’s Vam DB server. Compulife CFO/COO
Kuhn responded by sending Rutstein the HTML
code, believing that he was a web designer em-
ployed by McSweeney, a licensed customer.2 A
comparison of the HTML used by the defendants
with Compulife’s HTML source code shows
without a doubt that the defendants copied some
of it, although (as we’ll discuss) the legal signifi-
cance of that copying is disputed.

For several years, the defendants’ websites
enjoyed access to Compulife’s internet engine—
and thus to the Transformative Database—on
MSCC’s Vam DB server. They used this access to
generate quotes for all NAAIP websites and for
their own BeyondQuotes site. Compulife eventu-
ally discovered the ruse and cut off the defen-
dants’ unauthorized access, at which point their
sites temporarily (and conspicuously) stopped
producing quotes. The defendants don’t deny that
they connected their NAAIP websites and
BeyondQuotes to Compulife’s database on the

Vam DB server—they simply claim that their
access was innocent.

In the 42 case, Compulife alleges that the
defendants hired a hacker, Natal, to “scrape” data
from its server. Scraping is a technique for ex-
tracting large amounts of data from a website. The
concept is simple; a hacker requests information
from a server using ordinary HTTP commands
similar to those that a legitimate client program of
the server might employ in the ordinary course.
Although a hacker could obtain the data manually
by entering each command as a line of code and
then recording the results, the true power of a
scraping attack is realized by creating a robot—or
“bot,” for short—that can make many requests
automatically and much more rapidly than any
human could. A bot can request a huge amount of
data from the target’s server—technically one
query at a time, but several queries per second—
and then instantaneously record the returned
information in an electronic database. By formu-
lating queries in an orderly fashion and recording
the resulting information, the bot can create a
copy—or at least a partial copy—of a database
underlying a website.

Natal used this scraping technique to create a
partial copy of Compulife’s Transformative
Database, extracting all the insurance-quote data
pertaining to two zip codes—one in New York
and another in Florida.3 That means the bot re-
quested and saved all premium estimates for every
possible combination of demographic data within
those two zip codes, totaling more than 43 million
quotes. Doing so naturally required hundreds of
thousands of queries and would have required
thousands of man-hours if performed by hu-
mans—but it took the bot only four days. The
HTML commands used in the scraping attack
included variables and parameters—essentially
words (or for that matter any string of characters)
used to designate and store values—from
Compulife’s copyrighted HTML code. For exam-
ple, the parameter “BirthMonth” in Compulife’s
code stores a number between one and twelve,
corresponding to a prospective purchaser’s birth
month.)

Compulife alleges that the defendants then
used the scraped data as the basis for generating
quotes on their own websites. The defendants
don’t disagree, except to claim that they didn’t
know the source of the scraped data but, rather,
innocently purchased the data from a third party.
Moses Newman testified, however, that he
watched Natal collect the requested data in a
manner consistent with a scraping attack. David
Rutstein also testified that when the defendants
instructed Natal to obtain insurance-quote infor-
mation, they fully intended for her to “extract[ ]
data” from an existing website.

D
Compulife filed suit in the United States

District Court for the Southern District of Florida.
In both the 08 case and the 42 case, it asserted
counts of copyright infringement and trade-secret
misappropriation. In the 08 case, Compulife
alleged that the defendants (1) infringed its copy-
right in the HTML source code of its web quoter
when they implemented similar quoters on their
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own websites and (2) misappropriated its trade
secret by accessing the Transformative Database
on MSCC’s Vam DB server to generate quotes
without permission. In the 42 case, Compulife
alleged that the defendants (1) infringed its copy-
right by copying parameters and variables from
the HTML source code in order to carry out a
scraping attack and (2) misappropriated a trade
secret by scraping data from its Term4Sale site.
Compulife also asserted false-advertising claims
under the Lanham Act, Florida Deceptive and
Unfair Trade Practices Act, and Florida common
law in both cases, as well as a violation of the
Florida Computer Abuse and Data Recovery Act
in the 42 case.

The parties consented to a bench trial before a
federal magistrate judge. Although the judge
found, as an initial matter, that Compulife had a
valid copyright in the text of its HTML source
code and that its Transformative Database was a
protectable trade secret, he ruled in favor of the
defendants. In doing so, he held that Compulife
hadn’t met its burden to prove—as it had to in
order to make out a copyright-infringement
claim—that the defendants’ copied code was
“substantially similar” to its own and, further, that
the defendants hadn’t misappropriated any trade
secrets. The judge separately rejected
Compulife’s false-advertising claims on the
ground that Compulife had failed to identify any
false or misleading advertisement. Finally, he
ruled that the defendants hadn’t violated the
Florida Computer Abuse and Data Recovery Act,
because Compulife failed to show that the data
that the defendants took was protected by any
“technological access barrier” within the meaning
of that statute.

Compulife contends that all of these determi-
nations were in error, identifying what it contends
are mistakes of both law and fact in the magistrate
judge’s decision. Regarding copyright infringe-
ment and trade-secret misappropriation, we agree
with Compulife. As to the false-advertising and
Florida statutory claims, we agree with the magis-
trate judge’s conclusions. Accordingly, we will
vacate the judgment in part and remand for new
findings and conclusions limited to the issues of
copyright infringement and trade-secret misap-
propriation.

II
On appeal from a bench trial, “the district

court’s conclusions of law are reviewed de novo,”
but its “findings of fact . . . ‘shall not be set aside
unless clearly erroneous.’ ” MiTek Holdings, Inc.
v. Arce Eng’g Co., 89 F.3d 1548, 1554 (11th Cir.
1996) (citation omitted) (quoting Fed. R. Civ. P.
52(a)(6)). “[T]he standard of review for a mixed
question [of law and fact] all depends—on
whether answering it entails primarily legal or
factual work.” U.S. Bank Nat. Ass’n ex rel.
CWCapital Asset Mgmt. LLC v. Vill. at Lakeridge,
LLC, 138 S. Ct. 960, 967 (2018) [27 Fla. L.
Weekly Fed. S108b]. Separately, “[w]hen an
appellate court discerns that a district court has
failed to make a finding because of an erroneous
view of the law, the usual rule is that there should
be a remand for further proceedings to permit the
trial court to make the missing findings.”

Pullman-Standard v. Swint, 456 U.S. 273, 291
(1982).

We must also review findings of fact and
conclusions of law to ensure that they satisfy
Federal Rule of Civil Procedure 52(a)(1). That
rule requires that a district court “find the facts
specially and state its conclusions of law sepa-
rately.” Fed. R. Civ. P. 52(a)(1). We will vacate
and remand a judgment resulting from a bench
trial where “the findings of the district court do
not provide a sufficiently definite predicate for
proper appellate review.” Hydrospace-Chal-
lenger, Inc. v. Tracor/MAS, Inc., 520 F.2d 1030,
1034 (5th Cir. 1975).

*     *     *
With that précis, we will consider Compulife’s

claims in turn: (1) copyright infringement; (2)
trade-secret misappropriation; (3) false advertis-
ing; and (4) violation of Florida’s Computer
Abuse and Data Recovery Act.

III

A
To succeed on its claim of copyright infringe-

ment, Compulife “must prove ‘(1) ownership of a
valid copyright, and (2) copying of constituent
elements of the work that are original.’ ” Bateman
v. Mnemonics, Inc., 79 F.3d 1532, 1541 (11th Cir.
1996) (quoting Feist Publications, Inc. v. Rural
Tel. Serv. Co., 499 U.S. 340, 361 (1991)). The
existence and validity of Compulife’s copyright
are undisputed, so we can proceed directly to the
second prong—copying. Copying comprises two
subparts, “factual and legal copying,” both of
which Compulife, as the plaintiff, has the burden
to prove. See BUC Int’l Corp. v. Int’l Yacht Coun-
cil Ltd., 489 F.3d 1129, 1148 n.40 (11th Cir.
2007) [20 Fla. L. Weekly Fed. C743a].

Factual copying—the question “whether the
defendant actually used the plaintiff’s material,”
id.—may be shown “either by direct evidence, or,
in the absence of direct evidence, it may be in-
ferred from indirect evidence demonstrating that
the defendant had access to the copyrighted work
and that there are probative similarities between
the allegedly infringing work and the copyrighted
work.” MiTek, 89 F.3d at 1554.4 Factual copying
isn’t really disputed here, and we think it has been
established, in any event,5 so we focus here on
legal copying.

“Legal”—or “actionable”—copying occurs
when “those elements of the [copyrighted work]
that have been copied are protected expression
and of such importance to the copied work that the
appropriation is actionable.” Peter Letterese &
Assocs. v. World Inst. of Scientology Enters., 533
F.3d 1287, 1300 (11th Cir. 2008) [21 Fla. L.
Weekly Fed. C911a] (alteration in original)
(quoting MiTek, 89 F.3d at 1554). In most cases,
a “ ‘substantial similarity’ between the allegedly
offending program and the protectable, original
elements of the copyrighted works” establishes
actionable copying. Bateman, 79 F.3d at 1542;
see also BUC, 489 F.3d at 1149 n.42 (“BellSouth
established the ‘substantial similarity’ standard as
the default mode of analysis for compilation
copyright claims.”).6

Substantial similarity “must be assessed with

respect to both the quantitative and the qualitative
significance of the amount copied to the copy-
righted work as a whole.” Peter Letterese, 533
F.3d at 1307. Quantitively insubstantial copying
may still be actionable if it is qualitatively sub-
stantial. See Harper & Row Publishers, Inc. v.
Nation Enterprises, 471 U.S. 539, 565 (1985).
For instance, because “a small portion of the
structure or code of a [computer] program may
nonetheless give it distinctive features or may
make the program especially creative or desir-
able,” copying of that portion is actionable. 4
Nimmer on Copyright § 13.03[F][5] (2019).

Before comparing two works to determine if
they display the required substantial similarity, a
court must “eliminate from comparison the
unprotectable elements of” the copyrighted work.
Bateman, 79 F.3d at 1545. This process—known
as “filtration”—is necessary because even sub-
stantial similarity between a copyrighted work’s
unprotectable elements and a purportedly infring-
ing work isn’t actionable, regardless of how many
unprotectable elements are copied or how impor-
tant they may be. Id. at 1544.

B
We conclude that the magistrate judge (sitting

as the district court) made several errors in the
course of concluding that Compulife had failed to
prove actionable—or legal—copying. Unpacking
those errors will take some doing, but in short they
are as follows. First, the magistrate judge improp-
erly placed the burden on Compulife to prove, as
part of the filtration analysis, that the elements the
defendants copied were protectable; we hold that
he should have required the defendants to prove
that those elements were not protectable. Second,
the judge seems to have evaluated the substantial-
ity of the defendants’ copying vis-à-vis their
allegedly infringing work; we hold that he should
have judged the substantiality of the copied
material vis-à-vis Compulife’s copyrighted work.
Finally, even if the magistrate judge hadn’t based
his decision on these legal errors, he failed to state
on the record sufficient findings of fact and con-
clusions of law to permit meaningful appellate
review. All of these missteps call for the same
corrective: vacatur of the judgment with respect to
copyright infringement.

1
First, the misplaced burden. To properly frame

this error, a little background is in order. The
magistrate judge misallocated the burden of proof
applicable to the filtration step of the substantial-
similarity analysis. Filtration, again, refers to the
process of separating the protectable elements of
a copyrighted work from elements that, for one
reason or another, aren’t protected.7

The notion that unprotected material should be
disregarded when comparing two works is at least
a century old. See Int’l News Serv. v. Associated
Press, 248 U.S. 215, 234 (1918). Conceiving of
filtration as a distinct step in the infringement
analysis, however, came into the law relatively
recently, in the Second Circuit’s seminal decision
in Computer Assocs. Int’l, Inc. v. Altai, Inc., 982
F.2d 693 (2d Cir. 1992). We have adopted a
version of Altai’s test, see Bateman, 79 F.3d at
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1543-46, which has three steps: (1) abstraction,
(2) filtration, and (3) comparison. Altai, 982 F.2d
at 706. In order to “ascertain[ ] substantial similar-
ity under this approach, a court . . . first break[s]
down the allegedly infringed program into its
constituent structural parts”—that’s abstraction.
Bateman, 79 F.3d at 1544 (quoting Altai, 982
F.2d at 706). Next, the court “sift[s] out all non-
protectable material”—filtration. Id. The “last
step [is] to compare” any remaining “kernels[ ] of
creative expression” with the “allegedly infring-
ing program” to determine if there is in fact a
substantial similarity—comparison. Id. Although
we have observed that Altai, by its terms, dealt
only with a narrow category of copying, see
MiTek, 89 F.3d at 1555 n.16, “a parallel type of
analysis”—including filtration, or its equiva-
lent—applies more generally, see Bateman, 79
F.3d at 1545. Here, we focus on the filtration step
because that’s where we conclude the magistrate
judge went astray.

Filtration can be tricky because copied mate-
rial may be unprotectable for a wide variety of
reasons. First, for instance, copyright protection
extends only to a work’s expressive elements, not
to any underlying “idea, procedure, process,
system, method of operation, concept, principle,
or discovery” expressed therein. 17 U.S.C. § 102;
see also Baker v. Selden, 101 U.S. 99, 102 (1879)
(“[T]here is a clear distinction between the book,
as such, and the art which it is intended to illus-
trate.”). Courts call this the “idea-expression”
dichotomy, with the term “idea” standing in “as a
metonym for all eight categories” of
unprotectable material. 1 Nimmer on Copyright §
2A.06; see, e.g., Oravec v. Sunny Isles Luxury
Ventures, L.C., 527 F.3d 1218, 1224 (11th Cir.
2008) [21 Fla. L. Weekly Fed. C693a]. Second,
and separately, some expression may be so intrin-
sic to the communication of an idea—or proce-
dure, process, etc.—that it is considered to have
“merged” into the idea. According to the merger
doctrine, where there are sufficiently “few ways
of expressing an idea, not even the expression is
protected by copyright.” BUC, 489 F.3d at 1143.
In one seminal example, the First Circuit deter-
mined that a written rule governing a sweep-
stakes—requiring, for instance, that “[e]ntrants
should print name, address and social security
number on a boxtop, or a plain paper”—wasn’t
protectable because the ideas it expressed were
“so straightforward and simple” that “at best only
a limited number” of possible modes of expres-
sion could exist to convey them. Morrissey v.
Procter & Gamble Co., 379 F.2d 675, 678-79 (1st
Cir. 1967).

Third—and this is easier to understand—
material taken from the public domain is unpro-
tected, even if incorporated into a copyrighted
work. See Stewart v. Abend, 495 U.S. 207, 234
(1990) (holding that an author “may receive
protection only for his original additions,” not
“elements . . . already in the public domain”).
Fourth, material may be unprotected if it consti-
tutes scènes à faire— that is “[i]ncidents, charac-
ters, or settings that are indispensable or standard
in the treatment of a given topic.” Corwin v. Walt
Disney Co., 475 F.3d 1239, 1251 (11th Cir. 2007)

[20 Fla. L. Weekly Fed. C243a] (alteration in
original) (quoting Herzog v. Castle Rock Entm’t,
193 F.3d 1241, 1248 (11th Cir. 1999)); see also
Beal v. Paramount Pictures Corp., 20 F.3d 454,
459 (11th Cir. 1994) (describing scènes à faire as
“stock scenes that naturally flow from a common
theme”). For example, we have noted that there is
“no protection for common elements in police
fiction, such as ‘drunks, prostitutes, vermin and
derelict cars’ and ‘foot chases and the morale
problems of policemen, not to mention the famil-
iar figure of the Irish cop.’ ” Corwin, 475 F.3d at
1251 (quoting Walker v. Time Life Films, Inc.,
784 F.2d 44, 50 (2d Cir. 1986)). Finally, certain
ways of arranging information—say, alphabeti-
cally—are entirely unoriginal, and therefore
unprotectable. See Feist, 499 U.S. at 363 (explain-
ing that presenting data in alphabetical order is
“so commonplace that it has come to be expected
as a matter of course”).

How might these categories of unprotec-
tability apply in a case like this one? Well, for one,
by analogy to merger and scènes à faire, elements
of computer source-code expression “dictated by
external factors” aren’t entitled to copyright
protection. Bateman, 79 F.3d at 1547. Frequently,
“compatibility requirements and industry de-
mands . . . [can make it] ‘virtually impossible to
write a program to perform particular functions in
a specific computing environment without em-
ploying standard techniques.’ ” Id. at 1546-47
(quoting Altai, 982 F.2d at 709). The author of a
copyrighted code can’t obtain protection for such
standard modes of expression, lest he effectively
monopolize an underlying “idea.”

In any event, many species of unprotectability
may be at issue in a single case, and the filtration
process must eliminate all of them so that only
protectable material is considered when decid-
ing—at the comparison step—whether two works
are substantially similar. Bateman, 79 F.3d at
1545 (“[F]iltration should eliminate from compar-
ison the unprotectable elements of ideas, pro-
cesses, facts, public domain information, merger
material, scènes à faire material, and other
unprotectable elements.” (alteration in original)).

With that background, we come to the magis-
trate judge’s first error. In his opinion, the magis-
trate judge implicitly placed on Compulife the
burden of proving that the elements of its HTML
code that the defendants copied were protectable.
In particular, he faulted Compulife for having
“made no attempt to identify the protectable
elements of the 2010 HTML Source Code.”
Compulife Software, 2018 U.S. Dist. LEXIS
41111, at *38. Although we haven’t previously
done so, we now clarify that after an infringement
plaintiff has demonstrated that he holds a valid
copyright and that the defendant engaged in
factual copying, the defendant bears the burden of
proving—as part of the filtration analysis—that
the elements he copied from a copyrighted work
are unprotectable. That is so for two main rea-
sons. First, assigning this burden to the defendant
is consonant with our existing precedent, and it
enjoys the support of the foremost copyright
treatise. See Bateman, 79 F.3d at 1542 (“[T]he
plaintiff must also respond to any proof advanced

by the defendant that the portion of the copy-
righted work actually taken does not satisfy the
constitutional requirement of originality as set
forth in Article I, § 8, cl. 8.” (emphasis added)); 4
Nimmer on Copyright § 13.03[F][3] (“Although
[a] plaintiff’s failure to present proof about
[merger and scènes à faire] could defeat a plain-
tiff’s application for a preliminary injunction, it
would seem that defendant must go forward at
trial with appropriate evidence as to those doc-
trines.”).

Second, placing the burden to prove
protectability on the infringement plaintiff would
unfairly require him to prove a negative.
Protectability can’t practicably be demonstrated
affirmatively but, rather, consists of the absence
of the various species of unprotectability. If the
plaintiff had the burden of proving protectability,
he would have to preemptively present evidence
negating all possible theories of unprotectability
just to survive a motion for summary judgment.
Cf. Fitzpatrick v. City of Atlanta, 2 F.3d 1112,
1116 (11th Cir. 1993) (noting that a summary-
judgment movant “simply may . . . point[ ] out . . .
that there is an absence of evidence to support the
non-moving party’s case” where the non-moving
party bears the burden of proof). And, of course,
some types of unprotectability can be negated
only by presenting practically infinite evidence. A
plaintiff, for instance, can’t be expected to present
the entirety of the public domain as it existed
when he authored his copyrighted material in
order to show that no elements of his work were
taken from it. Nor could a plaintiff reasonably
introduce the entire corpus of relevant, industry-
standard techniques just to prove that none of the
material copied from his work constituted scènes
à faire. Placing the burden of proving
protectability on the plaintiff would seemingly
require just these kinds of impossibilities.

Placing the burden on the defendant, by con-
trast, merely requires him to identify the species
of unprotectability that he is alleging and to
present supporting evidence where appropriate.
If, for instance, the defendant believes that some
part of the copyrighted work is in the public
domain, he must narrow the inquiry by indicating
where in the public domain that portion of the
work can be found. Similarly, if he thinks that
what he copied amounts to usual industry prac-
tice, he must indicate the standards that dictate
that technique. The plaintiff then faces the man-
ageable task of “respond[ing],” Bateman, 79 F.3d
at 1542, to the appropriately narrowed issue.
Placing the burden on the defendant, therefore,
isn’t just consistent with our own precedent and
leading scholarly commentary, but also fairer and
more efficient.

In light of these considerations, copyright-
infringement analysis should proceed as follows:
Once the plaintiff has proven that he has a valid
copyright and that the defendant engaged in
factual copying, the defendant may seek to prove
that some or all of the copied material is
unprotectable. If the defendant carries this burden
as to any portion of the copied material, that
material should be filtered out of the analysis
before comparing the two works. After filtration
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is complete, the burden shifts back to the plaintiff
to prove substantial similarity between any re-
maining (i.e., unfiltered) protectable material and
the allegedly infringing work. If the defendant
demonstrates—at the filtration stage—that it
copied only unprotectable material, such that no
substantial similarities remain after filtration, the
defendant is entitled to summary judgment. See
Home Design Servs., Inc. v. Turner Heritage
Homes Inc., 825 F.3d 1314, 1322 (11th Cir. 2016)
[26 Fla. L. Weekly Fed. C412a]. But because the
defendant bears the burden to demonstrate
unprotectability, the mere failure of the plaintiff to
present evidence of protectability—assuming that
a valid copyright and factual copying have al-
ready been established—isn’t a sufficient reason
to give judgment to the defendant. Rather, where
the defendant’s evidence is insufficient to prove
that a particular element is unprotectable, the
court should simply assume that the element is
protectable and include that element in the final
substantial-similarity comparison between the
works.8

Accordingly, the magistrate judge here erred
by placing on Compulife the burden of proving
protectability. For the reasons we have explained,
Compulife didn’t have to affirmatively prove that
the copied portions of its code were protectable.
Rather, the defendants had the burden to demon-
strate that the copied elements were
unprotectable. If the magistrate judge believed
that the record contained insufficient evidence to
make a conclusive finding about the protectability
of any element, he should have proceeded to the
comparison step—i.e., proceeded to determine
substantial similarity—without filtering anything
out. Instead, the judge found for the defendants—
seemingly without undertaking any comparison
of the parties’ codes—in effect treating the en-
tirety of Compulife’s code as unprotectable. That
was an error.

To be sure, some filtration is warranted here.
Some elements of Compulife’s code are
unprotectable—and indeed, are so obviously so
that no proof is necessary. For example, in order
to calculate insurance quotes, Compulife’s code
has to collect each consumer’s state of residence,
and in organizing that information Compulife has
chosen to alphabetize the 50 states and assign
each state a number. Although the decision to
order the states in this way may have originated
with Compulife, mere alphabetization is unorigi-
nal and unprotectable. See Feist, 499 U.S. at 363.
As a result, although the defendants copied the
alphabetization, that particular structural element
should be filtered out and excluded when analyz-
ing the similarities between the works.9

But the magistrate judge never even reached
the filtration issue. Instead, having placed the
burden on Compulife to prove that the copied
elements of its code were protectable—and found
its evidence lacking—he gave judgment for the
defendants without ever undertaking a filtration
analysis. In so doing, he failed to make required
factual findings and legal conclusions “because of
an erroneous view of the law.” Swint, 456 U.S. at
291. Accordingly, we must vacate and “remand
for further proceedings” to give the district court

a chance to make the missing findings. Id. We
won’t attempt a comprehensive filtration analysis
from scratch—“[w]e are, after all, a court of
review, not a court of first view.” Callahan v.
United States Dep’t of Health & Human Servs.
through Alex Azar II, 939 F.3d 1251, 1266 (11th
Cir. 2019) [28 Fla. L. Weekly Fed. C383a].10

2
Explaining the magistrate judge’s second legal

error is more straightforward. (A low bar.) As we
will explain, he implicitly evaluated the signifi-
cance of the defendants’ copying vis-à-vis their
offending work, rather than Compulife’s copy-
righted work. In so doing, the magistrate judge
called his ultimate conclusion into doubt. The law
is clear that both the quantity of the appropriation
and the qualitative importance of the appropriated
portion are properly judged by their significance
to the copyrighted work, not their significance to
the allegedly infringing work. As the Supreme
Court has said—and as we have reaffirmed—“a
taking may not be excused merely because it is
insubstantial with respect to the infringing work.”
Harper & Row, 471 U.S. at 565 (emphasis in
original); see also Peter Letterese, 533 F.3d at
1307 (explaining that “it is the relative portion of
the copyrighted work—not the relative portion of
the infringing work—that is the relevant compari-
son”).

The magistrate judge evinced this error in
stating that Compulife “provided no basis on
which to evaluate what quantity of the HTML
code from the www.naaip.org agent’s website,
which spans twenty-five pages, is copied from
[Compulife’s] 2010 HTML code, which spans
just over nine pages.” Compulife Software, 2018
U.S. Dist. LEXIS 41111, at *39-40. In addition to
being wrong as a matter of fact—the full texts of
both codes are in the record, and a side-by-side
comparison reveals the extent of the defendants’
copying—this statement implies a mistaken view
of law. A 25-page work could, of course, repro-
duce the entirety of a 9-page work verbatim, even
though it also necessarily includes some material
not taken from the shorter work. Seemingly, then,
by pointing to the disparity in lengths here, the
magistrate judge meant to suggest that the defen-
dants’ inclusion of additional material could
undercut or even preclude a finding of infringe-
ment. But, under controlling law, adding new
material to copied material doesn’t negate (or
even ameliorate) the copying. See Harper & Row,
471 U.S. at 565. That the accused work is signifi-
cantly longer than the copyrighted work is irrele-
vant because the substantiality of copying is
evaluated only with respect to the copyrighted
work. See Peter Letterese, 533 F.3d at 1307. The
magistrate judge’s ultimate determination that the
works are not substantially similar therefore
implicitly rests on another misunderstanding of
law. Remand is necessary to allow fresh findings,
untainted by this error.

3
Finally—with respect to copyright infringe-

ment, anyway—even if the magistrate judge
hadn’t based his determination on the foregoing
legal errors, his analysis was insufficient to permit

meaningful appellate review. Rule 52 requires a
district court conducting a bench trial to “find the
facts specially and state its conclusions of law
separately” and to include these findings and
conclusions on the record. Fed. R. Civ. P.
52(a)(1). A court’s failure to “to state [findings of
fact] with sufficient detail to indicate the factual
basis for [the] ultimate conclusions of law” re-
quires us to vacate the judgment and remand for a
new bench trial because it renders appellate
review “practically impossible.” Ionmar
Compania Naviera, S. A. v. Olin Corp., 666 F.2d
897, 903 (Former 5th Cir. 1982) (Tjoflat, J.).11

Vacatur and remand are also warranted where the
district court fails to reach a sufficiently important
conclusion of law necessary to support its judg-
ment. Gechter v. Davidson, 116 F.3d 1454, 1458
(Fed. Cir. 1997) (“The same rule governs when a
conclusion on a crucial issue of law is omitted.”).
Rule 52 violations require us to vacate and re-
mand for new findings and conclusions because
“[w]e are . . . a court of review, not a court of first
view.” Callahan, 939 F.3d at 1266.

To allow meaningful appellate review, a
district court must indicate which elements of the
copyrighted work it considers to be unprotectable
in more detail than was given here. The magistrate
judge didn’t filter—or even specifically iden-
tify—any protectable or unprotectable elements
of Compulife’s copyrighted code.12 Nor did he
evaluate the importance of any copied elements of
that code as part of a substantial-similarity analy-
sis. Nor, finally, did he even identify, at the
threshold, which elements of Compulife’s code
the defendants had copied as a factual matter.
Instead of making these necessary determinations,
the magistrate judge merely stated that Compulife
“failed to prove that ‘th[e] elements of the pro-
gram that have been copied are protected expres-
sion,’ ” Compulife Software, 2018 U.S. Dist.
LEXIS 41111, at *38 (quoting MiTek, 89 F.3d at
1554), that Compulife had “failed to provide any
basis on which to conclude that the copied por-
tions of the 2010 HTML Source Code . . . are
important,” id. (quotation and quotation marks
omitted), and that Compulife “provided no basis
on which to evaluate what quantity of the HTML
code from the www.naaip.org agent’s website . . .
is copied from [its] 2010 HTML code,” id. at *39-
40. We can’t effectively review the magistrate
judge’s ultimate conclusion—that Compulife
failed to prove its case—without answers to the
important prerequisite questions that he left
unaddressed. And we decline to answer such
questions as a matter of “first view.” Callahan,
939 F.3d at 1266. Accordingly, vacatur and
remand are appropriate.

It bears noting that the magistrate judge’s
reasoning would have been sufficient if it really
were true that, in seeking to demonstrate substan-
tial similarity, Compulife had provided “no basis”
to evaluate either the quantity or the quality of the
defendants’ copying. Although “[t]he burden is
on the copyright owner to demonstrate the signifi-
cance of the copied features,” MiTek, 89 F.3d at
1560, and “both the quantitative and the qualita-
tive significance of the amount copied” must be
assessed, Peter Letterese, 533 F.3d at 1307, the
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plaintiff needn’t prove both the quantitative and
qualitative substantiality of copying—it’s enough
to prove one or the other. See id. (noting that
qualitatively important copying may be action-
able even where “the amount of expression copied
[is] quantitatively small with respect to the
length” of the copyrighted work). If Compulife
had failed in both respects, that failure would have
been fatal. In fact, though, Compulife provided at
least some evidence of both quantitative and
qualitative significance.

To start, Compulife provided the texts of both
works, and the court could easily have analyzed
the similarities between them to ascertain the
quantitative extent of copying. So too, the quali-
tative significance could have been evaluated
solely on the basis of the two texts. Although the
copyright owner has the burden to prove qualita-
tive significance, MiTek, 89 F.3d at 1560, nothing
requires him to introduce extrinsic evidence of
that significance. Qualitative significance is often
apparent on the face of the copied portion of a
copyrighted work. See Peter Letterese, 533 F.3d
at 1315 (inferring the qualitative significance of
“the way [concepts] were ‘selected, coordinated,
or arranged’ ” from statements within the work
itself). Moreover, and in any event, Compulife
actually did provide extrinsic evidence of the
qualitative significance of some copied elements.
Chris Bruner testified that part of the code copied
by the defendants includes variable names and
parameters that must be formatted exactly for the
web quoter to communicate with the
Transformative Database at all. At a minimum,
this testimony is some evidence of the qualitative
significance of the copied portion of Compulife’s
work. A district court is free not to credit such
testimony, but it can’t ignore it.

The magistrate judge’s failure to look more
closely at the texts of the two codes is particularly
concerning given the similarities apparent on their
faces. Even a cursory comparison of the two
segments suggests that the defendants’ work
copied material from nearly every page of the
copyrighted work. The defendants’ code includes
nine of the eleven basic sections of Compulife’s
code, arranged in almost exactly the same order.
The defendants’ code even reproduces idiosyn-
cratic elements of Compulife’s work, like treating
New York as two separate jurisdictions—one for
business and another for non-business—an ele-
ment of the code that was obsolete by the time the
defendants copied it. Perhaps the magistrate judge
had good reasons to discount these and other
similarities, but his failure to explain himself
prevents any meaningful review.

Accordingly, the magistrate judge’s conclu-
sions that Compulife failed to present necessary
evidence were unwarranted. At the least, the judge
should have engaged with the evidence presented
by Compulife and explained why he found it
unconvincing. He then should have explained
what elements of Compulife’s work he had fil-
tered out and why the defendants’ code was not
substantially similar to whatever material sur-
vived filtration. The omission of these details
from the magistrate judge’s findings of fact and
conclusions of law precludes meaningful review

and requires vacatur and remand.

IV
And now for something completely differ-

ent—trade-secret law. To prove a claim under the
Florida Uniform Trade Secrets Act (FUTSA),
Compulife “must demonstrate that (1) it pos-
sessed a trade secret and (2) the secret was misap-
propriated.” Yellowfin Yachts, Inc. v. Barker
Boatworks, LLC, 898 F.3d 1279, 1297 (11th Cir.
2018) [27 Fla. L. Weekly Fed. C1144a] (quota-
tion and quotation marks omitted).13 Florida law
defines a trade secret as 

information . . . that: (a) [d]erives independent
economic value . . . from not being generally
known to, and not being readily ascertainable
by proper means by, other persons who can
obtain economic value from its disclosure or
use; and (b) [i]s the subject of efforts that are
reasonable under the circumstances to main-
tain its secrecy.

Fla. Stat. § 688.002(4). “[W]hether something is
a trade secret is a question typically ‘resolved by
a fact finder after full presentation of evidence
from each side.’ ” Yellowfin Yachts, 898 F.3d at
1298-99 (quoting Lear Siegler, Inc. v. Ark-Ell
Springs, Inc., 569 F.2d 286, 288-89 (5th Cir.
1978)). The magistrate judge found that
Compulife’s Transformative Database was a trade
secret, a finding that is not clearly erroneous and
that, in any event, doesn’t seem to be contested on
appeal. We can therefore move straight to the
question of misappropriation.

One party can misappropriate another’s trade
secret by either acquisition, disclosure, or use. See
Fla. Stat. § 688.002(2). Compulife alleges misap-
propriation both by acquisition and by use—but
not by improper disclosure. A person misappro-
priates a trade secret by acquisition when he
acquires it and “knows or has reason to know that
the trade secret was acquired by improper means.”
Id.§ 688.002(2)(a). A person misappropriates a
secret by use if he uses it “without express or
implied consent” and either:

1. Used improper means to acquire knowl-
edge of the trade secret; or

2. At the time of disclosure or use, knew or
had reason to know that her or his knowledge
of the trade secret was:

a. Derived from or through a person who
had utilized improper means to acquire it;

b. Acquired under circumstances giving
rise to a duty to maintain its secrecy or
limit its use; or

c. Derived from or through a person who
owed a duty to the person seeking relief to
maintain its secrecy or limit its use; or
3. Before a material change of her or his

position, knew or had reason to know that it
was a trade secret and that knowledge of it had
been acquired by accident or mistake.

Id. § 688.002(2)(b).
The concept of “improper means”—which

under FUTSA may apply in both the acquisition
and use contexts—is significant here, so we
should pause to unpack it. As used in FUTSA,
“[i]mproper means” is defined to include “theft,
bribery, misrepresentation, breach or inducement

of a breach of a duty to maintain secrecy, or
espionage through electronic or other means.” Id.
§ 688.002(1). In the law of trade secrets more
generally, “theft, wiretapping, or even aerial
reconnaissance” can constitute improper means,
but “independent invention, accidental disclosure,
or . . . reverse engineering” cannot. Kewanee Oil
Co. v. Bicron Corp., 416 U.S. 470, 476 (1974).14

Actions may be “improper” for trade-secret
purposes even if not independently unlawful. See
E. I. duPont deNemours & Co. v. Christopher,
431 F.2d 1012, 1014 (5th Cir. 1970) (rejecting the
argument “that for an appropriation of trade
secrets to be wrongful there must be a trespass,
other illegal conduct, or breach of a confidential
relationship”). Moreover, the inadequacy of
measures taken by the trade-secret owner to
protect the secret cannot alone render a means of
acquisition proper. So long as the precautions
taken were reasonable, it doesn’t matter that the
defendant found a way to circumvent them.
Indeed, even if the trade-secret owner took no
measures to protect its secret from a certain type
of reconnaissance, that method may still consti-
tute improper means.

In one case from the former Fifth Circuit, for
example, DuPont claimed that trade secrets had
been misappropriated by photographers who took
pictures of its methanol plant from a plane. See
Christopher, 431 F.2d at 1013. These aerial
photographs, DuPont contended, threatened to
reveal its secret method of manufacturing metha-
nol. See id. at 1013-14. The photographers sought
summary judgment, emphasizing that “they
conducted all of their activities in public airspace,
violated no government aviation standard, did not
breach any confidential relation, and did not
engage in any fraudulent or illegal conduct.” Id. at
1014. The Fifth Circuit rejected their contention
and held that the aerial photography constituted
improper means even though DuPont had left the
its facility open to inspection from the air. See id.
at 1015. Under the broad definition adopted in
Christopher, misappropriation occurs whenever
a defendant acquires the secret from its owner
“without his permission at a time when he is
taking reasonable precautions to maintain its
secrecy.” Id.

*     *     *
Although the magistrate judge found

Compulife’s Transformative Database to be a
trade secret, he determined that the defendants
hadn’t misappropriated it. The magistrate judge’s
analysis, however, contains two flaws. First, in
both in the 08 case and in the 42 case, he failed to
consider the several alternative varieties of misap-
propriation contemplated by FUTSA. Second, in
the 42 case, he erred in reasoning that the public
availability of quotes on Compulife’s Term4Sale
site automatically precluded a finding that scrap-
ing those quotes constituted misappropriation.

A
The magistrate judge rejected the misap-

propriation-by-use claims in the 08 case because
he found that Compulife had “failed to prove the
existence of the duty critical to its claims of trade
secret misappropriation through use.” Compulife
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Software, 2018 U.S. Dist. LEXIS 41111, at *50.
The judge erred in considering only varieties of
misappropriation by use that require a violation of
some legal “duty” external to the statute.15 To be
sure, some types of use-misappropriation do
require proof of an external duty under the Florida
statute, see Fla. Stat. § 688.002(2)(b)2.b., c. Just
as surely, though, the same statute describes other
kinds of use-misappropriation that do not depend
on the existence of an external duty. When, for
instance, a defendant knows that his knowledge of
a trade secret was acquired using “improper
means,” or that he has acquired knowledge of a
trade secret “by accident or mistake” and still uses
it, such use is actionable misappropriation. Fla.
Stat. § 688.002(2)(b)1., 2.a., 3. Moreover, while
not defined in the statute, the bar for what counts
as “use” of a trade secret is generally low. See
Penalty Kick Mgmt. v. Coca Cola Co., 318 F.3d
1284, 1292 (11th Cir. 2003) [16 Fla. L. Weekly
Fed. C222a] (“[A]ny exploitation of the trade
secret that is likely to result in injury to the trade
secret owner or enrichment to the defendant is a
‘use.’ ” (quoting Restatement (Third) of Unfair
Competition § 40 cmt. c (1995))). Even assuming
that the defendants had no external “duty” not to
use Compulife’s trade secret, they nonetheless
may have used the secret in violation of the stat-
ute.

The magistrate judge never considered these
possibilities, although they are plainly contem-
plated in the Florida statute. And there was clearly
enough evidence of these other, non-duty-based
varieties of use-misappropriation that the magis-
trate judge should have discussed them before
dismissing them. In the 08 case, the defendants
plausibly engaged in “misrepresentation”—and
thus “improper means” within meaning of the
statute—given the way that David Rutstein ex-
plained the defendants’ affiliation with
McSweeney and Savage to Compulife’s Jeremiah
Kuhn when Rutstein initially sought access to the
Transformative Database. Fla. Stat. § 688.002(1),
(2)(b)1. Alternatively, even if the email exchange
between Rutstein and Kuhn didn’t amount to
“improper means,” it could have been understood
as an “accident or mistake” of which the defen-
dants knew or had reason to know and by which
they gained knowledge of the Transformative
Database. Id. § (2)(b)3. In either case, the defen-
dants’ use would amount to misappropriation—
without respect to the presence (or absence) of
any external duty. The magistrate judge’s failure
to consider either possibility requires vacatur and
remand. See Swint, 456 U.S. at 291 (explaining
that failure “to make a finding because of an
erroneous view of the law” generally requires
remand “to permit the trial court to make the
missing findings”).

The magistrate judge should also have consid-
ered misappropriation by use in the 42 case. The
judge seems to have considered only misappropri-
ation by acquisition as to that case—more on that
momentarily—but there was no justification for
truncating the analysis in this way. If the scraping
attack constituted “improper means”—a question
that the magistrate judge also failed to address—it
would be difficult to escape the conclusion that

the defendants either (1) used a trade secret of
which they had improperly acquired knowledge
or (2) used a trade secret of which they had ac-
quired knowledge from a person whom they knew
or had reason to know had improperly acquired
the knowledge. See Fla. Stat. § 688.002(2)(b)1.,
2.a. The defendants admitted both to hiring the
hacker and to observing her take actions consis-
tent with a scraping attack. It’s hard to see how the
defendants didn’t at least “have reason to know”
that Natal had acquired knowledge of a trade
secret for them by improper means—if, indeed,
the scraping attack amounted to improper means.
The magistrate judge’s failure to consider this
possibility must also be rectified on remand.

B
In addition to improperly ignoring the possi-

bility of misappropriation by use in the 42 case,
the magistrate judge erred in his treatment of
misappropriation by acquisition. He reasoned—
improperly, we conclude—that the Transforma-
tive Database couldn’t have been misappropriated
by acquisition in the 42 case because the individ-
ual quotes that Natal scraped were freely available
to the public. True, the quotes’ public availability
is important to the first prong of trade-secret
misappropriation—the initial determination
whether a protectable secret exists. Public avail-
ability creates a vulnerability, which—if unrea-
sonable—could be inconsistent with the reason-
able precautions requisite to trade-secret protec-
tion. See Fla. Stat.§ 688.002(4)(b). But here the
magistrate judge found that the Transformative
Database was a trade secret; he gave judgment for
the defendants because he believed that the public
availability of the quotes precluded a finding of
misappropriation. The magistrate judge reasoned
that all “claims in the 42 case, alleging misappro-
priation of these quotes, necessarily fail” simply
because the individual quotes were available to
the public and thus did “not constitute trade se-
crets.” Compulife Software, 2018 U.S. Dist.
LEXIS 41111, at *45.

That is incorrect. Even granting that individual
quotes themselves are not entitled to protection as
trade secrets, the magistrate judge failed to con-
sider the important possibility that so much of the
Transformative Database was taken—in a bit-by-
bit fashion—that a protected portion of the trade
secret was acquired. The magistrate judge was
correct to conclude that the scraped quotes were
not individually protectable trade secrets because
each is readily available to the public—but that
doesn’t in and of itself resolve the question
whether, in effect, the database as a whole was
misappropriated. Even if quotes aren’t trade
secrets, taking enough of them must amount to
misappropriation of the underlying secret at some
point. Otherwise, there would be no substance to
trade-secret protections for “compilations,” which
the law clearly provides. See Fla. Stat. §
688.002(4) (“ ‘Trade secret’ means information,
including a . . . compilation.”); Unistar Corp. v.
Child, 415 So. 2d 733, 734 (Fla. Dist. Ct. App.
1982) (holding that a “distillation of” publicly
available information was a protectable trade
secret). And total, stem-to-stern appropriation is
unnecessary to establish liability; appropriation of

a “substantial portion” is sufficient. Cf. Penalty
Kick Mgmt., 318 F.3d at 1292-1293 (“The unau-
thorized use need not extend to every aspect or
feature of the trade secret; use of any substantial
portion of the secret is sufficient to subject the
actor to liability.” (quoting Restatement (Third) of
Unfair Competition § 40 cmt. c (1995))).

Nor does the fact that the defendants took the
quotes from a publicly accessible site automati-
cally mean that the taking was authorized or
otherwise proper. Although Compulife has
plainly given the world implicit permission to
access as many quotes as is humanly possible, a
robot can collect more quotes than any human
practicably could. So, while manually accessing
quotes from Compulife’s database is unlikely ever
to constitute improper means, using a bot to
collect an otherwise infeasible amount of data
may well be—in the same way that using aerial
photography may be improper when a secret is
exposed to view from above. See Christopher,
431 F.2d at 1013. In the most closely analogous
case of which we are aware, a district court held
that hacking a public-facing website with a bot
amounted “improper means.” Physicians Interac-
tive v. Lathian Sys., Inc., No. CA 03-1193-A,
2003 WL 23018270, at *8 (E.D. Va. Dec. 5,
2003) (“There can be no doubt that the use of a
computer software robot to hack into a computer
system and to take or copy proprietary informa-
tion is an improper means to obtain a trade secret,
and thus is misappropriation under the
VUTSA.”).16 In that case, the trade-secret owner’s
“failure to place a usage restriction on its website”
did not automatically render the hacking proper.
Id. at *7. So too, here.

Consider how broadly the magistrate judge’s
reasoning would sweep. Even if Compulife had
implemented a technological limit on how many
quotes one person could obtain, and even if the
defendants had taken all the data, rather than a
subset of it, each quote would still be available to
the public and therefore not entitled to protection
individually. On the magistrate judge’s logic,
Compulife couldn’t recover even in that circum-
stance, because even there—in the magistrate
judge’s words—“any member of the public
[could] visit the website of a Compulife customer
to obtain a quote” with “no restriction” on the
subsequent use of the quote. Compulife Software,
2018 U.S. Dist. LEXIS 41111, at *45. But under
the plain terms of the governing statute, the defen-
dants would be liable in this scenario; they would
have acquired a compilation of information that
“[d]erives independent economic value . . . from
. . . not being readily ascertainable” and “[i]s the
subject of efforts that are reasonable under the
circumstances to maintain its secrecy” by means
which plainly amount to “espionage through
electronic . . . means.” Fla. Stat.§ 688.002(1), (4).

The magistrate judge treated the wrong ques-
tion as decisive—namely, whether the quotes
taken were individually protectable. He left
undecided the truly determinative questions: (1)
whether the block of data that the defendants took
was large enough to constitute appropriation of
the Transformative Database itself, and (2)
whether the means they employed were improper.
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Having found that the Transformative Database
was protectable generally, the magistrate judge
was not free simply to observe that the portions
taken were not individually protectable trade
secrets.

We express no opinion as to whether enough
of the Transformative Database was taken to
amount to an acquisition of the trade secret, nor do
we opine as to whether the means were improper
such that the acquisition or use of the quotes could
amount to misappropriation. We merely clarify
that the simple fact that the quotes taken were
publicly available does not automatically resolve
the question in the defendants’ favor. These issues
must be addressed on remand.17

V
That concludes the hard part. We turn now to

the more straightforward issues, both of which the
magistrate judge got exactly right: false advertis-
ing and Florida’s anti-hacking statute.

A
To recover for false advertising under the

federal Lanham Act, 15 U.S.C. § 1051 et seq.,
Compulife had the burden to prove five elements:

(1) the ads of the opposing party were false or
misleading, (2) the ads deceived, or had the
capacity to deceive, consumers, (3) the decep-
tion had a material effect on purchasing deci-
sions, (4) the misrepresented product or ser-
vice affects interstate commerce, and (5) the
movant has been—or is likely to be—injured
as a result of the false advertising.

Johnson & Johnson Vision Care, Inc. v. 1-800
Contacts, Inc., 299 F.3d 1242, 1247 (11th Cir.
2002).18

Compulife bore the burden of proving that the
defendants had actually advertised falsely or
misleadingly, and the magistrate judge did not
clearly err in determining that Compulife failed to
prove the existence of any false or misleading
advertisement. See Osmose, Inc. v. Viance, LLC,
612 F.3d 1298, 1309 (11th Cir. 2010) [22 Fla. L.
Weekly Fed. C1275a] (“Literal falsity is a finding
of fact reviewed for clear error.”). As the magis-
trate judge observed, Compulife didn’t clearly
identify at trial any particular statement alleged to
constitute false advertising. In its proposed find-
ings of fact and conclusions of law, Compulife
asserted that “[e]nticing . . . users” with “quotes
for term life insurance where the source of those
quotes is infringing software and stolen trade
secrets is . . . unquestionably unfair competition
and false advertising.” The bare fact that the
defendants hosted a quote engine on their website
without providing notification that Compulife
was the ultimate source of the quotes, though,
doesn’t imply the existence of any advertisement,
let alone a false one. And just because the defen-
dants stipulated that the quote engine was a “key
benefit” doesn’t mean, as Compulife seems to
imply, that the defendants made any particular
advertisement regarding that engine, and, again,
it certainly doesn’t imply any misleading adver-
tisement. Although before us Compulife singles
out an advertisement on NAAIP’s website, it
didn’t present that ad to the magistrate judge.
Accordingly, it has waived any argument predi-

cated on that ad. See CSX Transportation, Inc. v.
Gen. Mills, Inc., 846 F.3d 1333, 1336-37 (11th
Cir. 2017) [26 Fla. L. Weekly Fed. C1157a] (“[I]f
a party hopes to preserve a[n] . . . argument, . . . [it]
must first clearly present it to the district court . . .
in such a way as to afford the district court an
opportunity to recognize and rule on it.” (alter-
ations in original)).

Even if the issue had been properly preserved,
we wouldn’t find clear error here. The language
from NAAIP’s website on which Compulife now
focuses likely doesn’t qualify as false advertising
under the statute because it has no capacity to
deceive and wasn’t material to any purchasing
decision. See 1-800 Contacts, Inc., 299 F.3d at
1247. Compulife claims that the defendants
advertised their quote engine as a “key benefit” on
their website, but the contents of this advertise-
ment aren’t so clear in the record. The defendants
stipulated before the magistrate judge that the
quote engine was a key benefit of their site, not
that they had advertised it as such. And while
David Rutstein testified that NAAIP “advertises
that it has a quote engine” on its home page, he
refused to say that it was advertised as “a great
quote engine” or that it was “an important selling
point.” If credited, Rutstein’s testimony would
indicate that the web advertisement lacked materi-
ality and the “capacity to deceive” consumers. 1-
800 Contacts, Inc., 299 F.3d at 1247 Compulife
insists that the ad was deceiving because it held
out Compulife’s technology as NAAIP’s, but
merely claiming to have a quote engine is unlikely
to mislead anyone into assuming anything about
the ultimate source of the software or the quotes
that it generates. Moreover, even if consumers
were misled, it is still difficult to see why that
deception would have “had a material effect on
purchasing decisions.” Id. Consumers have good
reason to care about the quality of the quote
engine, but not the identity of its author or the host
of the server with which it communicates.

We find no error—much less clear error—in
the magistrate judge’s determination that
Compulife failed to prove false advertising. To
make its case, Compulife needed to identify a
particular statement or set of statements that
amount to a false advertisement, which it failed to
do. And Compulife’s belated argument before this
Court is both unpreserved and unconvincing. We
affirm as to this issue.

B
At long last, we reach the final issue in this

appeal—the Florida Computer Abuse and Data
Recovery Act, which provides a cause of action
for certain kinds of hacking. As relevant here, it
states: “A person who knowingly and with intent
to cause harm or loss . . . [o]btains information
from a protected computer without authorization
. . . [or] [c]auses the transmission of a program,
code, or command to a protected computer with-
out authorization . . . caus[ing] harm or loss . . . is
liable to. . . the owner of information stored in the
protected computer.” Fla. Stat. § 668.803(1) & (2)
(emphasis added). A “protected computer” is one
that “can be accessed only by employing a techno-
logical access barrier.” Fla. Stat. § 668.802(6).

Compulife doesn’t attempt to argue that the

defendants penetrated a “technological access
barrier.” Instead, Compulife maintains that this
showing was unnecessary because it did not
allege a violation of Fla. Stat. § 668.803(3)—
which imposes liability for “[t]raffic[king] in any
technological access barrier through which access
to a protected computer may be obtained without
authorization”—but only of § 668.803(1) & (2).
On this point, Compulife simply misreads the law,
overlooking the fact that a “protected com-
puter”—as used in subsections (1) & (2)—is
statutorily defined as one that can be accessed
only “by employing a technological access bar-
rier.” Fla. Stat. § 668.802(6). All CADRA
violations—not just those arising under §
668.803(3)—therefore require proof of access
through a “technological access barrier.”
Compulife’s undisputed failure to prove the
presence of a “technological access barrier” is
fatal to its claim. We affirm as to CADRA.

VI
The magistrate judge committed errors of law

and made insufficient findings, which tainted his
conclusion that Compulife’s copyright was not
infringed. He also erred in his analysis of trade-
secret misappropriation, both by failing to con-
sider the application of several species of misap-
propriation and by committing legal error. Ac-
cordingly, we vacate the judgment as to copyright
infringement and trade-secret misappropriation
and remand for new findings of fact and conclu-
sions of law. We find no reversible error in the
magistrate judge’s rejection of Compulife’s other
claims and affirm the remainder of the judgment.

AFFIRMED in part, VACATED in part,
and REMANDED for new findings of fact and
conclusions of law on the claims of copyright
infringement and trade-secret misappropriation.
))))))))))))))))))

*Honorable James Randal Hall, United States
District Chief Judge for the Southern District of Geor-
gia, sitting by designation.

1There is some confusion about the hacker’s name
in the record. We don’t know her first name. As for her
last, sometimes it’s rendered Natal, sometimes Matal.
For simplicity’s sake, we will use Natal.

2As already noted, the defendants really did have a
professional relationship with McSweeney and Savage,
but Kuhn provided the HTML code only because he
misunderstood the nature of that relationship. Rutstein
had partnered with McSweeney and Savage and for-
warded them customer leads from Beyond Quotes, but
Beyond Quotes was not owned by McSweeney or
Savage. Nevertheless, when Rutstein requested HTML
code for www.beyondquotes.com by email he claimed
to have an “account . . . thru Eric Savage.” He also
explained that he intended to set up a web quoter to
forward “leads” to McSweeney, although he planned to
set it up on a website that “would be separate from”
McSweeney’s. In context, Kuhn took this to mean that
Rutstein was a web designer helping McSweeney to set
up a second website of his own. As Kuhn had explained
to Savage in an email exchange a few months earlier,
each customer was permitted to put the quoter on any
website that he owned without an additional license, but
an additional license was required before the quoter
could be implemented on a website owned by someone
else. Kuhn testified that he wouldn’t have emailed the
HTML code if he had known that “Beyond Quotes did
not belong to Eric Savage or Brian McSweeney or any
other authorized user.”
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3David Rutstein testified that he asked Natal to
obtain data on New York and California. Whether he
misspoke or Natal simply scraped the wrong data is
unclear, but unrebutted testimony establishes that the
defendants set up their quote engines to provide only
New York and Florida quotes—specifically, quotes
corresponding to two zip codes: 10458 and 33433.
Moreover, it is undisputed that the defendants received
data files from Natal with data for just those zip codes.

4A warning here: Although “probative similarity”
may sound just like “substantial similarity”— which
we’ll encounter momentarily—“[t]here is a vital dis-
tinction here between” them.
4 Nimmer on Copyright § 13.02[B] n.70.4 (2019).
“[P]robative similarity is but one of several vehicles to
prove copying as a factual matter,” whereas “substantial
similarity” is part of the test for legal copying and
“remains an indispensable element of plaintiff’s proof,
even in cases . . . in which defendant does not contest
factual copying.” Id. § 13.01[B].

5David Rutstein frankly admits that the defendants
had access to Compulife’s copyrighted HTML. Further,
his testimony strongly suggests copying in fact, because
he admits that “a life insurance quote engine [was] put
on to Beyond Quote” after “[c]ommunications between
myself and Compulife Software.” The defendants make
similar admissions in their brief to us. Finally, defendant
Moses Newman agreed that he modified the HTML on
naaip.org “so that it would no longer be the same” as
Compulife’s copyright-protected HTML. All of which
is to say that the defendants have conceded access, at the
very least, and they don’t meaningfully dispute factual
copying.

6In special circumstances, we have required that two
works be more than substantially similar before in-
fringement can be found, but this is not such a case. In
MiTek, we adopted a “virtual identicality” standard for
“analyzing claims of compilation copyright infringe-
ment of nonliteral elements of a computer program.” 89
F.3d at 1558. The virtual-identicality standard origi-
nated in the Ninth Circuit. See Apple Computer, Inc. v.
Microsoft Corp., 35 F.3d 1435, 1446 (9th Cir. 1994).
Nonliteral elements of a computer program “are the
products that are generated by the code’s interaction
with the computer hardware and operating program(s),”
of which “screen displays and the main menu” are
illustrative examples. MiTek, 89 F.3d at 1555 n.15.
“Source and object code,” on the other hand, are “literal
elements.” Id. Copying of these elements, even
nonliterally—i.e., without verbatim copying—therefore
does not fall into the category analyzed for “virtual
identicality” as identified in MiTek. “[A]pplication of
‘virtual identicality’ [is] limited to a specific factual
context” that we have described as “narrow.” BUC, 489
F.3d at 1149 n.42. Because the copying alleged here
concerns source code, the substantial-similarity stan-
dard, rather than the heightened virtual-identicality
standard, applies.

7Filtering “protectable expression from non-
protectable expression is . . . a question of law or, at the
very least, a mixed question of law and fact.” Home
Design Servs., Inc. v. Turner Heritage Homes Inc., 825
F.3d 1314, 1325 (11th Cir. 2016) [26 Fla. L. Weekly
Fed. C412a] (alteration in original) (quoting Intervest
Constr., Inc. v. Canterbury Estate Homes, Inc., 554 F.3d
914, 920 (11th Cir. 2008) [21 Fla. L. Weekly Fed.
C1338a]).

8That is not to say that the defendant must always
introduce evidence in order to enable the district court to
filter. The defendant may sometimes be able to demon-
strate by argument alone that an element of a copy-
righted work is unprotected. For example, no evidence
would be necessary to convince a court that alphabetiza-
tion is an entirely unoriginal method of arranging data
and thus unprotectable as a structural element of a work.
See Feist, 499 U.S. at 363. But where evidence is

required to determine whether some element is
protectable, it is the defendant who must advance it or
risk abandoning the issue.

One other thing: A plaintiff may concede that some
element of code is unprotectable, in which case a district
court will not err in filtering that element. When, for
instance, the plaintiff provides a list of features it be-
lieves to be protectable, he implicitly concedes that
elements not included on the list are unprotectable. See
MiTek, 89 F.3d at 1555 (“After submitting a specifica-
tion of the elements that it deemed to be protectable, [a
plaintiff] cannot now argue that the district court failed
to abstract further the elements of its own designation of
protectable features.”).

9A closer quest ion,  however, is whether
Compulife’s inclusion of the District of Columbia in the
list of states and the bifurcation of New York into
business and non-business categories are protectable
elements of structure. We don’t reach the question, but
rather leave all specific filtering questions for the district
court to consider in the first instance on remand.

10It is enough to remand for new findings and
conclusions rather than an entirely new trial. See, e.g.,
Ionmar Compania Naviera, S. A. v. Olin Corp., 666
F.2d 897, 905 (Former 5th Cir. 1982) (Tjoflat, J.); Golf
City, Inc. v. Wilson Sporting Goods, Co., 555 F.2d 426,
438 & n.20 (5th Cir. 1977). Like the rest of this case,
though, the procedural history here is complicated. The
magistrate judge retired just days after issuing his
decision and wasn’t available even to consider
Compulife’s motion for a new trial. In his absence, the
district court encouraged Compulife to withdraw the
motion and file this appeal, noting that it would take
considerable time for a new magistrate to get suffi-
ciently up to speed on the technical facts of this case to
rule on its motion for a new trial, a suggestion that
Compulife seems to have followed. Federal Rule of
Civil Procedure 63 allows one judge to substitute for
another in conducting a hearing or trial “upon certifying
familiarity with the record and determining that the case
may be completed without prejudice to the parties,” but
“[i]n a hearing or a nonjury trial, the successor judge
must, at a party’s request, recall any witness whose
testimony is material and disputed and who is available
to testify again without undue burden.” Because the
issues are technical and complicated, new findings will
be necessary here, and the parties will likely be entitled
to recall many witnesses should they wish, the substitute
judge may be “satisfied that he cannot perform the
duties we have given him.” Golf City, 555 F.2d at 438
n.20 (5th Cir. 1977). If so, the judge “may in his discre-
tion grant a new trial.” Id.

11Ionmar was decided by a non-unit panel of the
Former Fifth Circuit and is therefore binding on us. See
Ionmar, 666 F.2d at 897 n.*; Stein v. Reynolds Sec., Inc.,
667 F.2d 33, 34 (11th Cir. 1982) (explaining that a
decision “made by a non-unit panel of the Former Fifth,
the full en banc court of the Former Fifth, or Unit B
panel of the Former Fifth Circuit” is “binding precedent
which we would have to follow absent Eleventh Circuit
en banc consideration”).

12As already noted, which elements should be
filtered is a question of law, or at least a mixed question
of law and fact, to be determined by a judge before a
factfinder decides whether copying was substantial. See
supra note 7. We would likely review the filtration
determination de novo—based on our case law and
because it requires primarily legal work—but we need-
n’t definitively settle on a standard of review here. Even
if this determination is reviewed for clear error, the
magistrate judge’s failure to make a specific determina-
tion frustrates our ability to meaningfully review the
ultimate determination of actionable copying.

13Compulife also alleges a violation of the Defend
Trade Secrets Act (DTSA). DTSA creates a federal
cause of action that largely mirrors FUTSA. See 18

U.S.C. § 1836(b)(1) (“An owner of a trade secret that is
misappropriated may bring a civil action.”). Indeed,
DTSA’s definitions of “misappropriation” and “im-
proper means” are largely identical to those discussed in
text, with one important difference. See 18 U.S.C. §
1839(5), (6). In DTSA, “reverse engineering, independ-
ent derivation, or any other lawful means of acquisition”
are expressly exempted from the definition of “improper
means.” 18 U.S.C. § 1839(6)(b). The definition of
“trade secret,” while not identical to FUTSA’s defini-
tion, is substantially equivalent. 18 U.S.C. § 1839(3).
We assume, as the parties seem to, that the substantive
standard for misappropriation is identical under FUTSA
and DTSA, at least as they apply here. Accordingly, we
won’t undertake a separate analysis of Compulife’s
DTSA claim.

14The defendants here don’t argue that they reverse-
engineered any trade secret, so we needn’t address the
reverse-engineering question.

15Compulife doesn’t concede that it failed to prove
a preexisting duty, which it locates in its licensing
agreements. We needn’t address the contractual-duty
issue because we vacate the judgment on other grounds.

16VUTSA—the Virginia Uniform Trade Secrets
Act—is sufficiently similar to FUTSA that Physicians
Interactive provides a persuasive indication that similar
hacking would constitute improper means under
FUTSA, as well. Compare Va. Code § 59.1-336 (“‘Im-
proper means’ includes theft, bribery, misrepresenta-
tion, use of a computer or computer network without
authority, breach of a duty or inducement of a breach of
a duty to maintain secrecy, or espionage through elec-
tronic or other means.”) with Fla. Stat. § 688.002(1)
(“‘Improper means’ includes theft, bribery, misrepre-
sentation, breach or inducement of a breach of a duty to
maintain secrecy, or espionage through electronic or
other means.”).

17The magistrate judge rejected the acquisition-
based claims in the 08 case because it found that the
nature of the defendants’ access to the Transformative
Database couldn’t amount to acquisition. This question
should also be reconsidered on remand, however,
because the magistrate judge’s misunderstanding of the
location of the Transformative Database was clear error
and may have played a dispositive role in that determi-
nation. The magistrate judge found that “[e]nd users can
access the Transformative Database only through . . .
www.term4sale.com.” Compulife Software, 2018 U.S.
Dist. LEXIS 41111, at *6-7. But in so doing, the judge
cited to trial testimony in which Chris Bruner said the
opposite. Bruner explained that the internet “engine is
set up to use data files locally to itself” and users there-
fore can’t normally access “files on Compulife’s
server.” The “internet engine software” accesses “data”
put into Compulife’s “database” when it uses “data files
locally to itself.” This indicates the basic fact that the
magistrate judge misunderstood: Compulife provides
an encrypted copy of its Transformative Database to
each licensed user as part of its software. Robert Barney
even testified squarely that “[t]he PC version delivers
the database.” Indeed, the defendants don’t appear to
contest that point; they acknowledge in their brief that
MSCC’s Vam DB sever contained the Transformative
Database.

18Compulife also asserts false advertising in viola-
tion of the Florida Deceptive and Unfair Trade Practices
Act (FDUTPA) and Florida common law, but these
aren’t truly distinct allegations. Compulife admits that
“[t]he legal standards for Florida statutory and common
law claims of trademark infringement and unfair com-
petition under . . . [FDUTPA] are the same as those for
federal claims of trademark infringement and unfair
competition.” Br. of Appellant at 69 (quoting Rain Bird
Corp. v. Taylor, 665 F. Supp. 2d 1258, 1267 (N.D. Fla.
2009)). Accordingly, Compulife has waived any claim
under FDUTPA or Florida common law that doesn’t
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rise or fall with its Lanham Act claims, and we won’t
analyze either separately. See also Crystal Entm’t &
Filmworks, Inc. v. Jurado, 643 F.3d 1313, 1323 (11th
Cir. 2011) [22 Fla. L. Weekly Fed. C2212a] (“[T]he
legal standards we apply to [the FDUPTA] claim are the
same as those we have applied under section 43(a) of the
Lanham Act.”); Sovereign Military Hospitaller Order
of Saint John of Jerusalem of Rhodes & of Malta v. Fla.
Priory of Knights Hospitallers of Sovereign Order of
Saint John of Jerusalem, Knights of Malta, Ecumenical
Order, 702 F.3d 1279, 1296 (11th Cir. 2012) [23 Fla. L.
Weekly Fed. C1727a] (“The success of . . . state unfair
competition and FDUTPA claims is tied to the federal
Lanham Act claims for infringement and false advertis-
ing.”).

*        *        *

Freedom of Information Act—Request to
Florida Federal Judicial Nominating Commis-
sion for copy of application and supporting
documents submitted given to Commission by
particular judge—District court properly
found that neither the Commission nor its
former statewide chair, a private individual,
was an “agency” within meaning of FOIA—
Because this fact creates a defect in the merits
of the complaint rather than in the district
court’s jurisdiction, complaint failed to state a
claim upon which relief can be granted— Al-
though district court improperly dismissed
complaint for lack of jurisdiction, judgment in
favor of defendants affirmed on the merits
JOSHUA STATTON, Plaintiff-Appellant, v. FLORIDA
FEDERAL JUDICIAL NOMINATING COMMISSION,
CARLOS LOPEZ-CANTERA, Defendants-Appellees. 11th
Circuit. Case No. 19-11927. Non-Argument Calendar. May 21,
2020. Appeal from the U.S. District Court for the Middle
District of Florida (No. 8:19-cv-00485-VMC-CPT).

(Before WILLIAM PRYOR, JILL PRYOR, and
GRANT, Circuit Judges.)

(GRANT, Circuit Judge.) This appeal arises from
a Freedom of Information Act suit filed against
the Florida Federal Judicial Nominating Commis-
sion and its former statewide chair, Carlos Lopez-
Cantera. The district court dismissed the suit for
want of subject matter jurisdiction because neither
the Commission nor Lopez-Cantera is an
“agency” within the meaning of FOIA. The
would-be plaintiff appeals pro se. We agree with
the most important part of the district court’s
order: the Commission is not an agency. But
because this fact creates a defect in the merits of
the complaint rather than in the district court’s
jurisdiction, we hold that the complaint failed to
state a claim upon which relief can be granted. On
that basis, we affirm judgment in favor of the
defendants.

I.
In 2017, Florida’s United States Senators at

the time, Marco Rubio and Bill Nelson, created
the Florida Federal Judicial Nominating Commis-
sion, the latest in a long line of such commissions
in Florida. Florida’s Senators provide the Presi-
dent recommendations for filling federal judicial
vacancies within the state, and the Commission,
according to its governing rules, “facilitate[d] the
identification of excellent, highly-qualified, and
eligible candidates” for those vacancies.

The Commission’s members were volunteers

selected by the Senators from both the Florida Bar
and the general public. Upon receiving a request
from the Senators, the Commission began its
selection process, which consisted of a call for
applications, public comment, and interviews.
After deliberations, the Commission sent a list of
finalists to the Senators. The Senators had the
option of interviewing the finalists and, if neither
Senator objected, forwarding the list of finalists to
the President. But “forwarding a name for consid-
eration by the White House [did] not explicitly or
implicitly indicate that a Senator [would] support
that individual’s ultimate confirmation.” The
Commission’s process and all of its rules were
subject to amendment at the Senators’ sole discre-
tion.

The Commission lapsed in January 2019 at the
conclusion of the 115th Congress. A month later,
Joshua Statton sent a Freedom of Information Act
request to Lopez-Cantera in his capacity as the
Commission’s former statewide chair. Statton, an
officer at a government watchdog group called
Florida for Transparency, believed that a particu-
lar judge had made false representations and
material omissions on the application form he
gave the Commission. Statton’s FOIA request
sought a copy of the judge’s application, along
with all supporting documentation that he pro-
vided. Lopez-Cantera did not comply, and Statton
sued.

Lopez-Cantera moved to dismiss under Rule
12(b)(6), arguing that the Commission was not an
“agency” for purposes of FOIA. Statton opposed
the motion, claiming that the Commission was
subject to FOIA because it was “an establishment
formed at the behest of the President.” The district
court ruled that neither Lopez-Cantera nor the
Commission was an agency and dismissed
Statton’s suit for lack of subject matter jurisdic-
tion under Rule 12(b)(1). After the court denied
Statton’s motion for reconsideration, this appeal
followed.

II.
When a district court dismisses a complaint for

want of subject matter jurisdiction, we review the
court’s legal conclusions de novo. Carmichael v.
Kellogg, Brown & Root Servs., Inc., 572 F.3d
1271, 1279 (11th Cir. 2009) [21 Fla. L. Weekly
Fed. C1963a]. We review de novo the district
court’s ruling on a motion to dismiss for failure to
state a claim, “accepting the allegations in the
complaint as true and construing them in the light
most favorable to the plaintiff.” Hill v. White, 321
F.3d 1334, 1335 (11th Cir. 2003) [16 Fla. L.
Weekly Fed. C360a].

III.
We agree with the district court that “regard-

less of whether this action was dismissed under
Rule 12(b)(1) or 12(b)(6), the issue was whether
Lopez-Cantera or the [Commission] met the
definition of an agency under FOIA.” On appeal,
Statton concedes that Lopez-Cantera, a private
individual, cannot be sued under FOIA.1 That
brings us to the first real issue: whether the Com-
mission was a federal agency subject to FOIA.

A.
Apart from exemptions not relevant here,

FOIA requires federal agencies to make their
records available to the public upon request. See
generally 5 U.S.C. § 552; see also Sikes v. U.S.
Dep’t of Navy, 896 F.3d 1227, 1233 (11th Cir.
2018) [27 Fla. L. Weekly Fed. C1055a]. FOIA
defines an “agency” as “each authority of the
Government of the United States, whether or not
it is within or subject to review by another
agency.” 5 U.S.C. § 551(1). This includes “any
executive department, military department,
Government corporation, Government controlled
corporation, or other establishment in the execu-
tive branch of the Government (including the
Executive Office of the President), or any inde-
pendent regulatory agency.” Id. § 552(f)(1).
Congress, however, is specifically excluded. Id. §
551(1)(A).

The Commission was not a federal agency. In
Statton’s reply to the motion to dismiss, he argued
that because Article II gives the President the sole
power to nominate judges, the Commission
exercised executive power. Even construing his
appellate brief to make the most of this argument,
we find it wholly insufficient. As the district court
noted, the Commission’s role—suggesting judi-
cial candidates to two Senators—was “separate
and distinct from the President’s duties under the
Appointments Clause.”

Any federal supervision over the Commission
began and ended with Florida’s United States
Senators. The Commission was created by the
Senators, not by a federal statute. It did not begin
its selection process until the Senators made a
request. And its composition was completely
under the control of the two Senators, who also
retained the liberty to amend its Rules of Proce-
dure at any time. Two Senators, acting alone,
cannot create a federal agency.

Statton contends that we should apply Meyer
v. Bush, 981 F.2d 1288 (D.C. Cir. 1993). There,
the D.C. Circuit analyzed three factors to deter-
mine whether the President’s Task Force on
Regulatory Relief was an agency: “[1] how close
operationally the group is to the President, [2]
what the nature of its delegation from the Presi-
dent is, and [3] whether it has a self-contained
structure.” Id. at 1293. Accord Soucie v. David,
448 F.2d 1067, 1073-75 (D.C. Cir. 1971). But
Meyer is a test for “determining whether those
who both advise the President and supervise
others in the Executive Branch exercise ‘substan-
tial independent authority’ and hence should be
deemed an agency subject to the FOIA.”

Armstrong v. Exec. Office of the President, 90
F.3d 553, 558 (D.C. Cir. 1996). The Commission
does not exist in the Executive Branch, so Meyer
is irrelevant.

We “read briefs filed by pro se litigants liber-
ally.” Timson v. Sampson, 518 F.3d 870, 874
(11th Cir. 2008) [21 Fla. L. Weekly Fed. C432a].
Even so, we see no hint that the Commission
exercises any Executive Branch authority. Statton
says that the Commission has the “authority to
hold hearings, review applications from judicial
candidates, receive and request materials in fur-
therance of its decision on a final judicial nomi-
nee, all without input or advice” from the Presi-
dent. No matter—any private organization could
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do the same thing. It takes no special authority to
send out questionnaires and conduct interviews;
the Commission’s influence derived not from any
special legal authority, but from the sponsorship
of two U.S. Senators.

Statton also raises arguments based on the
Commission’s own rules. By his lights, since the
rules provide for public participation in the selec-
tion process, members of the public “must have a
process through which they can grieve and obtain
these publicly available documents.” But the
public’s rights under FOIA do not wax or wane
depending on whether an organization publicly
commits itself to transparency. And FOIA is not
an available remedy merely because an interested
citizen believes that some organization has vio-
lated its charter. It does not apply here.

B.
Where we part ways with the district court is

on its jurisdictional conclusion. The district court
said that because the Commission was not an
agency—and Statton thus did not request agency
records—the complaint must be dismissed for
want of subject matter jurisdiction. True, FOIA
says that the district court “has jurisdiction to
enjoin the agency from withholding agency
records and to order the production of any agency
records improperly withheld from the complain-
ant.” 5 U.S.C. § 552(a)(4)(B).

But jurisdiction “is a word of many, too many,
meanings.” Steel Co. v. Citizens for a Better Env’t,
523 U.S. 83, 90 (1998) (citation omitted).

As the Supreme Court has explained, “it is
commonplace for the term to be used” to mean
“the remedial powers of the court.” Id. (emphasis
in original) (collecting statutes). And that is
exactly what the word jurisdiction means in §
552(a)(4)(B): the ability to devise remedies rather
than the ability to hear cases. See Kissinger v.
Reporters Comm. for Freedom of the Press, 445
U.S. 136, 150 (1980) (“Judicial authority to
devise remedies and enjoin agencies can only be
invoked, under the jurisdictional grant conferred
by § 552, if the agency has contravened all three
components of this obligation.”).

We recently made this same distinction clear
in Sikes. There, the district court dismissed a
FOIA suit, finding no jurisdiction because the
plaintiff did not establish that the requested docu-
ments had been improperly withheld. See 896
F.3d at 1232-33 n.2. We said that “despite the
district court’s characterization of its order, it
should properly be viewed as one for failure to
state a claim upon which relief may be granted.”
See id. at 1233 n.2 (citing Main St. Legal Servs.,
Inc. v. Nat’l Sec. Council, 811 F.3d 542, 566-67
(2d Cir. 2016)).2 Here, too, the district court
should have exercised jurisdiction over the case.

C.
The parties presented their case on the merits

to the district court, and it is on those grounds that
we decide the case today. That means we need not
address Statton’s argument that the district court
denied him due process by raising sua sponte the
court’s subject matter jurisdiction without giving
Statton an opportunity to respond.

IV.
We may affirm the judgment below on any

ground supported by the record, regardless of
whether it was relied on by the district court. See
Kernel Records Oy v. Mosley, 694 F.3d 1294,
1309 (11th Cir. 2012) [23 Fla. L. Weekly Fed.
C1556a]. Because the Commission is not an
agency subject to FOIA, Statton has not stated a
claim on which relief can be granted. We affirm
judgment in favor of the defendants.

AFFIRMED.
))))))))))))))))))

1In any event, Lopez-Cantera, in his capacity as the
statewide chair of the Commission, could be subject to
FOIA only to the extent of the Commission itself. If the
Commission has no obligations under FOIA, then
neither do its individual members.

2The district court implied that this position is at
odds with Alley v. U.S. Dep’t of Health & Human Servs.,
590 F.3d 1195 (11th Cir. 2009) [22 Fla. L. Weekly Fed.
C342a]. But Alley said that the requirements in §
552(a)(4)(B) are prerequisites “[b]efore an injunction
may issue”—not that they were required for the court to
have jurisdiction to hear the case. Id. at 1202; see also
U.S. Dep’t of Justice v. Tax Analysts, 492 U.S. 136, 142
(1989) (unless the requirements of § 552(a)(4)(B) are
met, “a district court lacks jurisdiction to devise reme-
dies” (emphasis added)).

*        *        *

Insurance—Life—Universal policy—Cash
value—Deductions—Cost of insurance—
Insured brought putative class action against
insurer, alleging breach of flexible premium,
universal life insurance policies in connection
with charges for cost of insurance—Res judi-
cata—In determining whether insured’s
claims arise out of same nucleus of operative
facts as former action and thus are barred by
res judicata, primary right and duty at issue in
insured’s breach of contract complaint were
also at issue in previously settled class action,
which involved allegedly deceptive marketing
claims that insurer breached its insurance
policies by assessing premiums in amounts
higher than contracted for premiums—Two
actions constitute same primary right and duty
because original class action encompassed an
overarching scheme of fraud and deception
that extended to the manner in which insurer
administered various aspects of its universal
life policies, including COI—For res judicata
to apply, however, it is not enough that prior
action encompassed same primary rights and
duties as subsequent complaint; rather plain-
tiff must have also been capable of bringing the
same claims in first action—District court
abused its discretion in finding that insurer’s
COI-related practices remained unchanged
since prior settled action such that res judicata
barred insured’s claim—District court’s abuse
of discretion warranted remand to district
court for limited discovery on whether insurer
had in any way changed how it calculated and
charged COI since settlement of prior action,
where the record at pleading stage was insuffi-
cient to determine whether prior action barred
current complaint under res judicata—Pre-
settlement policy administration—Under
Virginia law, pre-settlement policy administra-

tion, when read in its entirety, did not preserve
a class member’s right to sue insurer for any
alleged breach of its universal life policy, but
instead clarified insurer’s right to continue
administering its policies in same manner as it
had before settlement of prior class action
against insurer, which alleged deceptive mar-
keting practices with respect to COI charges
imposed on insureds under same universal life
insurance policies
TVPX ARS, INC., Plaintiff-Appellant/Cross-Appellee, v.
GENWORTH LIFE AND ANNUITY INSURANCE COM-
PANY, Defendant-Appellee/Cross-Appellant. 11th Circuit.
Case No. 19-11178. May 26, 2020. Appeals from the U.S.
District Court for the Middle District of Georgia (No. 4:00-cv-
217-CDL).

(Before MARTIN, NEWSOM, and
O’SCANNLAIN,* Circuit Judges.)

(MARTIN, Circuit Judge.) In 2018, TVPX ARS,
Inc. (“TVPX”) filed an amended class action
complaint in the Eastern District of Virginia
against Genworth Life and Annuity Insurance
Company (“Genworth”). The amended complaint
alleged that Genworth had violated the terms of
one of its life insurance policies by imposing
inflated “cost of insurance” charges on its
insureds. Genworth brought this action in the
Middle District of Georgia (the “District Court”),
seeking to enjoin TVPX’s Virginia lawsuit and
arguing that TVPX’s claims were barred by a
2004 agreement settling a prior class action about
the same life insurance policies. The District
Court granted Genworth’s motion to enjoin
TVPX’s Virginia action. It found that TVPX’s
complaint was barred by the doctrine of res judi-
cata because its claims were premised on a contin-
uation of the same conduct at issue the 2004
settlement. After careful consideration, and with
the benefit of oral argument, we vacate the order
enjoining TVPX’s Virginia lawsuit and remand
for factfinding consistent with this opinion.

I.
At issue in this appeal are Genworth’s flexible

premium, universal life insurance policies. A
universal policy is a type of life insurance that, in
addition to paying out a death benefit, includes an
interest-bearing account that builds cash value
during the insured’s life. Policyholders can pay
premiums into their account to add to the cash
value, and Genworth draws monthly deductions
from the account’s cash value. So long as the cash
value is high enough to cover the following
month’s deductions, the policy remains in force.
If the cash value is insufficient to cover the next
month’s deductions, the policy lapses unless the
policyholder pays a premium that covers the
deficit. Relevant here, one of Genworth’s monthly
deductions is a “cost of insurance” charge
(“COI”), which, according to Genworth’s policy
terms, is determined “according to expectations of
future mortality.” Often referred to as a “mortality
charge,” COI is intended to compensate life
insurers for the risk that the insured will die in a
given policy year. COI rates are recalculated by
Genworth on a monthly basis.

A. The McBride Class Action
In 2000, Robert McBride filed a putative class

action against Genworth, then known as Life
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Insurance Company of Virginia, over the admin-
istration and marketing of its universal life insur-
ance policies. Complaint, McBride v. Life Insur-
ance Co. of Virginia, No. 4:00-cv-217 (M.D. Ga.)
(“McBride”), ECF No. 1-2.1 The second amended
complaint in McBride (the “McBride complaint”),
which was the operative complaint when that case
settled, alleged that Genworth deceived customers
purchasing universal life policies by representing
that their premiums would remain level, vanish,
or not be required in the future. It also alleged that
Genworth “wrongfully and improperly” assessed
premiums in amounts higher than the premiums
contracted for by the parties by “applying an
increased cost of insurance to cash value as policy
holders grew older over time.” The McBride
complaint further alleged that Genworth engaged
in deceptive marketing practices by failing to
disclose it charged cost of insurance rates, “or that
cost of insurance is determined at the whim or
discretion of [Genworth’s] management on a
monthly basis.”

In 2004, the parties entered into a settlement
agreement that contained a broad release. Among
other things, class members agreed to release all
“past, present and future” causes of action that
were “based upon, related to, or connected with,
directly or indirectly, in whole or in part (a) the
allegations, facts, subjects or issues set forth or
raised in the [McBride action] or (b) the Released
Conduct.” The release also provided that class
members were precluded and estopped from
bringing any future causes of action “related to in
any way, directly or indirectly, in whole or in part
(a) the allegations, facts, subjects or issues set
forth or raised in the [McBride action] or (b) the
Released Conduct, regardless of whether such
Causes of Action accrue after the [settlement
agreement] is approved.” “Released Conduct”
was defined broadly to encompass essentially
every aspect of Genworth’s universal life policies,
including “the design, development, marketing,
sale, suitability, administration, servicing, modifi-
cation, underwriting, lapse, termination, perfor-
mance, payments, cash values, premiums, cost of
insurance rates and charges, death benefits,
coverage, maturity date, policy loans, replace-
ments, commissions, taxes, surrender charges,
credited interest, expense charges, or other costs
of any Class Policy” (emphasis added).

A court-approved settlement notice was sent
to the McBride class members. It described the
issues in the lawsuit, including the allegation that
Genworth breached the insurance policy by
“increasing policy charges, including cost of
insurance rates.” The notice also said that if class
members did not opt out of the McBride settle-
ment agreement, they might surrender claims
relating to “cost of insurance charges” and “cost
of insurance rates.”

No class members objected to the settlement,
and only 652 of over 350,000 total class members
opted out. The final judgment, which adopted the
McBride settlement, said the terms of the settle-
ment would be “forever binding on the Plaintiffs,
all other Class Members and all Releasors, and
shall have res judicata and other preclusive effect
in all pending and future claims, lawsuits or other

proceedings . . . to the extent those claims, law-
suits or other proceedings involve matters that
were or could have been raised in this Action or
are otherwise encompassed by the Release.”

Also relevant to this appeal, the McBride
settlement provided that “Nothing in this Agree-
ment shall prevent [Genworth] from increasing
any Class Member’s monthly policy deductions
(i.e., the monthly cost of insurance charges and
expenses of the Class Policy) in accordance with
Pre-Settlement Policy Administration.” The
definition of Pre-Settlement Policy Administra-
tion (“PSPA”) states that Genworth will

administer a Class Member’s Class Policy in
the same manner that [Genworth] adminis-
tered flexible premium adjustable life insur-
ance policies prior to the Settlement. In partic-
ular, [Genworth] will administer a Class Mem-
ber’s Class Policy in accordance with the
terms of such policy and in accordance with
[Genworth]’s interpretation of that policy’s
provisions, such that the policy will stay in
force only so long as the Class Policy’s cash
value or cash value less surrender charges
(whichever is applicable in the particular Class
Policy) is sufficient to cover the monthly
deductions (i.e. the monthly cost of insurance
charges and expenses of the Class Policy), and
that a Class Member may have to pay premi-
ums in an amount or at a frequency greater
than the Planned Premium or any other pre-
mium that the Class Member was paying or
expected to pay in order to keep his/her Class
Policy from lapsing.

B. The TVPX Class Action
TVPX purchased a Genworth life insurance

policy for Lucius Whitaker in 2017. The policy
was originally issued in 1984, with Arlene
Whitaker as the policy owner and Lucius
Whitaker as the insured. In 2018, TVPX filed a
putative class action against Genworth in the
Eastern District of Virginia, alleging that
Genworth had breached its insurance policies by
failing to calculate COI rates in accordance with
mortality expectations. In TVPX’s original com-
plaint, it alleged that Genworth had “left its COI
rates unchanged for decades,” notwithstanding
the fact that mortality expectations had improved
significantly. The complaint cited “mortality
tables” published by the Society of Actuaries and
the American Academy of Actuaries which
showed that mortality rates that improved at a rate
of roughly 1% each year over the past three de-
cades. TVPX asserted that, “[d]espite these con-
tinuously improved mortality expectations . . .
Genworth has never once lowered the COI rates it
charges its customers.

TVPX amended its complaint, and the new
complaint largely mirrored its original complaint,
with two key differences. First, the amended
complaint narrowed the class period to the five
years leading up to the amended complaint, i.e.
from 2013 through 2018. Second, TVPX deleted
its allegation that Genworth had “left its COI rates
unchanged for decades,” and instead charged that
Genworth actually increased its COI rates from
2013 through 2018, even though mortality expec-
tations improved during that same time period.

C. District Court Proceedings
After TVPX filed its original complaint,

Genworth filed a motion to dismiss and a motion
to stay in the Eastern District of Virginia. At the
same time, Genworth filed a motion in the Middle
District of Georgia seeking to enjoin TVPX’s
Virginia action under the All Writs Act, 28 U.S.C.
§ 1651(a).2 In its motion to enjoin, Genworth
argued that TVPX’s complaint was precluded by
the 2004 settlement and release because the two
cases arose from the same factual predicate. That
is, Genworth asserted that whatever violations
TVPX alleged about its COI rates was merely a
continuation of conduct Genworth was engaging
in at the time of the McBride settlement. Such
conduct, according to Genworth, was therefore
necessarily covered by the McBride release.
Separately, Genworth filed a motion for leave to
file a counterclaim against TVPX for breaching
the McBride settlement’s covenant not to sue.

TVPX made two arguments in response to
Genworth’s motion to enforce. First, it said the
PSPA “carves out” a class member’s right to bring
the claims raised in TVPX’s complaint by requir-
ing Genworth to “administer a Class Member’s
Class Policy in accordance with the terms of such
policy.” And second, TVPX argued that the
McBride complaint could not preclude TVPX’s
complaint because the McBride action “target[ed]
disparate rights, duties, and time frames creating
different facts and legal conclusions.”

The District Court granted Genworth’s motion
to enjoin on res judicata grounds. It found that
TVPX’s Virginia complaint was premised on a
continuation of the same conduct that was at issue
in McBride. If Genworth was engaging in the
same conduct in 2004, the District Court rea-
soned, then TVPX’s complaint was necessarily
precluded by the McBride settlement and judg-
ment. The District Court rejected TVPX’s argu-
ment that its claims were preserved by the PSPA.
It found to the contrary that the PSPA allowed
Genworth to “continue what it had been doing”
with regard to monthly deductions such as cost of
insurance. Finally, the District Court denied
Genworth’s motion for leave to file a counter-
claim on futility grounds. This appeal followed.

II.
“In reviewing the district court’s decision to

grant an injunction, including an injunction under
the All Writs Act, we apply an abuse-of-discretion
standard.” Adams v. S. Farm Bureau Life Ins. Co.,
493 F.3d 1276, 1285 (11th Cir. 2007) [20 Fla. L.
Weekly Fed. C888a] (quotation marks omitted).
“A district court abuses its discretion if it applies
an incorrect legal standard, follows improper
procedures in making the determination, or makes
findings of fact that are clearly erroneous.” Klay v.
United Healthgroup, Inc., 376 F.3d 1092, 1096
(11th Cir. 2004) [17 Fla. L. Weekly Fed. C732a]
(quotation marks omitted). A finding of fact is
clearly erroneous “when although there is evi-
dence to support it, the reviewing court on the
entire evidence is left with the definite and firm
conviction that a mistake has been committed.”
Anderson v. City of Bessemer City, 470 U.S. 564,
573, 105 S. Ct. 1504, 1511 (1985) (quotation
marks omitted). And while we review the grant of
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an injunction for an abuse of discretion, underly-
ing questions of law are nevertheless reviewed de
novo. Adams, 493 F.3d at 1285.

III.
On appeal, TVPX says its claims arise from a

different factual predicate than the claims in
McBride, and thus are not barred by res judicata.
Alternatively, TVPX says the District Court order
turned on the impermissible factual finding that
Genworth was engaged in the same conduct
during the McBride action. TVPX argues that
because there was no evidence supporting such a
finding, our Court must, at a minimum, remand
for discovery on that issue. Second, TVPX says
the PSPA expressly reserved TVPX’s right to
bring claims raised in its complaint. Genworth
responds that TVPX’s complaint is not only
barred under res judicata, but also by a straightfor-
ward application of the McBride release.

A. Res Judicata
To invoke res judicata—also called claim

preclusion—a party must establish four elements:
that the prior decision (1) was rendered by a court
of competent jurisdiction; (2) was final; (3) in-
volved the same parties or their privies; and (4)
involved the same causes of action. Trustmark
Ins. Co. v. ESLU, Inc., 299 F.3d 1265, 1269 (11th
Cir. 2002) [15 Fla. L. Weekly Fed. C861a]. Here,
the dispute is about the fourth element, which asks
whether a case “arises out of the same nucleus of
operative facts, or is based upon the same factual
predicate, as a former action.” Griswold v. County
of Hillsborough, 598 F.3d 1289, 1293 (11th Cir.
2010) [22 Fla. L. Weekly Fed. C611a] (quotation
marks omitted). This Court has recognized that
res judicata applies not only to the precise legal
theory presented in the previous litigation, but to
all legal theories and claims arising out of the
same operative nucleus of fact. Trustmark, 299
F.3d at 1270 n.3. When determining whether two
cases arise out of a common nucleus of fact, “the
analysis centers on whether the primary right and
duty are the same.” Adams, 493 F.3d at 1289
(quotation marks omitted). Beyond that, “[t]he
most basic principles of res judicata require that
full relief must have been available in the first
action in order for the second action to be barred.”
In re Atlanta Retail, Inc., 456 F.3d 1277, 1287
(11th Cir. 2006) [19 Fla. L. Weekly Fed. C803a];
see also Manning v. City of Auburn, 953 F.2d
1355, 1360 (11th Cir. 1992) (explaining that res
judicata bars only those claims that “could have
been brought” in the original proceeding). These
principles apply with equal force when consider-
ing the preclusive effect of a prior class action
settlement agreement. Adams, 493 F.3d at 1290-
91.

1. The primary right and duty at issue in
TVPX’s complaint were also at issue in
McBride.
We reject TVPX’s argument that the rights

and duties at issue in its complaint were not at
issue in McBride. TVPX says the two actions are
qualitatively distinct because McBride “was about
sales practices, marketing, and misrepresentations
made to induce people to buy the policies,”
whereas TVPX’s claims address only Genworth’s

COI practices. Br. of Appellant/Cross-Appellee at
27. But the McBride action was not so circum-
scribed. While it is true that the McBride com-
plaint focused on Genworth’s misleading market-
ing practices, it also alleged that Genworth
breached its insurance policies by assessing
premiums in amounts higher than the premiums
contracted for by the parties. And one of the
mechanisms by which Genworth overcharged its
policyholders, according to the McBride com-
plaint, was by “applying an increased cost of
insurance to cash value as policy holders grew
older over time.”

When assessing the res judicata effect of a
prior action, we are not limited to the allegations
raised in a prior complaint. See Adams, 493 F.3d
at 1290-91 (determining res judicata effect of
prior settlement by examining complaint, class
notice, and settlement). We may also consider the
parties’ settlement documents to determine the
claims at issue in a prior action. See id. The
McBride settlement agreement said class mem-
bers released Genworth from any causes of action
“related to or connected in any way with” various
aspects of Genworth’s universal life policies,
including “cost of insurance rates and charges.”
The class notice also indicated that one of the
issues in McBride was the allegation that
Genworth breached the insurance policy by
“increasing policy charges, including cost of
insurance rates.”

This Court confronted a similar scenario in
Adams, which was a lawsuit over deceptive
marketing related to “ ‘increasing premium’
insurance policies—that is, claims based on [an
insurer’s] failure to disclose that their policy
premiums might increase in the event interest
rates turned out to be lower than those projected.”
493 F.3d at 1289. The defendant insurer argued
these claims were precluded by a prior class action
in which the plaintiffs alleged fraud with respect
to “ ‘vanishing premium’ policies, that is, where
the policy holder expected the premium to disap-
pear once the cash value was large enough to
cover the required premiums.” Id. Notwithstand-
ing the plaintiffs’ attempt to distinguish “increas-
ing premium” policies from “vanishing premium”
policies, a panel of this Court found the two
actions concerned the same “primary right and
duty” because the original class action alleged an
“overarching scheme of fraud and deception by
[the insurer] in connection with the sale of these
flexible premium types of policies.” Id. at 1290.
Similarly, the McBride complaint, settlement, and
class notice, when taken together, establish that
McBride was not limited only to Genworth’s
marketing practices. Rather, it encompassed an
“overarching scheme of fraud and deception” that
extended to the manner in which Genworth ad-
ministered various aspects of its universal life
policies, including COI. Id. Precisely the same
primary right and duty are at issue in TVPX’s
action.

2. The record does not support the District
Court’s finding that Genworth’s COI practices
remain unchanged since McBride.
For res judicata to apply, however, it is not

enough that the prior action encompassed the

same primary rights and duties as the subsequent
complaint. The plaintiff must have also been
capable of bringing the same claims in the first
action. See In re Atlanta Retail, 456 F.3d at 1287.
For this reason, a class release may not preclude a
subsequent action unless “the released conduct
arises out of the ‘identical factual predicate’ as the
claims at issue in the case.” 6 Newberg on Class
Actions § 18:19 (5th ed. updated Dec. 2019). And
an “identical factual predicate” cannot exist unless
the defendant was engaged in the same offending
conduct during the prior action. See Kilgoar v.
Colbert Cty. Bd. of Educ., 578 F.2d 1033, 1035
(5th Cir. 1978) (“Subsequent conduct, even if it is
of the same nature as the conduct complained of
in a prior lawsuit, may give rise to an entirely
separate cause of action.”)3; Manning, 953 F.2d at
1359 (holding that a common nucleus of fact
cannot exist where there has been a “modification
of significant facts creating new legal conditions”
between the first and second suit).

TVPX’s amended complaint alleges that from
2013 through 2018, Genworth calculated COI in
a way not consistent with mortality expectations.
The operative complaint says nothing about
whether Genworth’s COI charges were similarly
untethered to mortality expectations prior to the
class period. Nevertheless, the District Court
found that TVPX’s lawsuit was premised on “a
continuation of the same conduct” occurring
during the McBride action. This finding was
based solely on the McBride complaint’s allega-
tion that Genworth engaged in deceptive market-
ing practices by failing to “disclose” or “illustrate”
that “cost of insurance is determined at the whim
or discretion of [Genworth’s] management on a
monthly basis.” According to the District Court,
this allegation established that Genworth was
calculating COI “on something other than the
insured’s . . . expectations of future mortality” at
the time of the McBride action.

This record does not support this finding. The
allegation relied on by the District Court expressly
referred to Genworth’s marketing practices. It
says nothing about how Genworth actually calcu-
lated COI at the time of the McBride settlement.
Indeed, Genworth itself has disclaimed the sug-
gestion that it has imposed or can impose “any
[COI] rates it wants on a whim.” Br. of
Appellee/Cross-Appellant at 26. Therefore, the
District Court’s reliance on this allegation in the
McBride complaint was misplaced.

Genworth argues that the District Court’s
finding is supported by TVPX’s allegation, in its
initial complaint (since amended), that Genworth
“left its COI rates unchanged for decades.”
Genworth characterizes this as an “admission” by
TVPX that its claims are based on a continuation
of the same COI-related practices that existed at
the time of the McBride complaint. Id. at 30.
However, TVPX amended its complaint and
deleted this allegation. The operative complaint
alleges that Genworth’s COI rates increased each
year from 2013 through 2018. And of course, an
amended complaint “supersede[s] the former
pleadings.” Hoefling v. City of Miami, 811 F.3d
1271, 1277 (11th Cir. 2016) [25 Fla. L. Weekly
Fed. C1971a]. Once an amended complaint is
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filed, the original pleadings are considered “aban-
doned” and are “no longer a part of [the plain-
tiff’s] averments.” Id. Genworth is therefore
incorrect that TVPX admitted that Genworth had
the same COI rate for “decades.”4 And as
Genworth conceded during oral argument, there
is nothing else in the record to indicate that the
way Genworth calculates and charges COI has
remained unchanged since the McBride action.
Oral Argument at 20:25-21:06 (Apr. 21, 2020).

Because there is nothing in the record to
suggest that Genworth’s COI-related practices
have remained the same since McBride, Genworth
gets no help from Freeman v. MML Bay State Life
Insurance Company, 445 F. App’x 577 (3d Cir.
2011) (unpublished). The plaintiff in that case
brought a class action against a life insurance
company, alleging that it was “breaching the
terms of [its policy] on a monthly basis by deduct-
ing as mortality charges, amounts unrelated to
mortality.” Id. at 579. The defendant moved for
summary judgment, arguing that plaintiff’s claims
were barred by a prior class settlement that re-
leased claims “related to . . . cost of insurance.” Id.
at 578. The district court granted the motion, and
the Third Circuit affirmed after concluding that
the two cases had the “same factual predicate.” Id.
at 580. While Freeman bears similarities to this
case, it differs in one material respect. The com-
plaint in Freeman “allege[d] that the actions
presently complained of (i.e. monthly breaches of
contract with respect to mortality charges) were
occurring as early as 1999, which was during the
[previous] class period.” Id. Here, by contrast,
there is nothing in the record to indicate that
Genworth engaged in the same offending conduct
during the McBride class period. Freeman is
therefore inapposite.

Because the record is not sufficient to support
a finding that Genworth’s COI-related practices
have remained unchanged since the McBride
action, the District Court abused its discretion in
so finding.5 Where the record at the pleading stage
was insufficient to determine whether a prior
action bars a current complaint under res judicata,
we have remanded to the district court for further
factual development. See Concordia v.
Bendekovic, 693 F.2d 1073, 1074, 1076 (11th Cir.
1982) (vacating and remanding “[i]n view of the
insufficiency of the record” on whether, in the
previous action, an issue was “actually litigated”
and whether final judgment was rendered);
Baloco ex rel. Tapia v. Drummond Co., 640 F.3d
1338, 1351 (11th Cir. 2011) [22 Fla. L. Weekly
Fed. C2087a] (reversing and remanding for
“further factual development as to the scope, if
any, of the [plaintiffs’] involvement in” the prior
litigation). Consistent with our past practice, we
remand to the District Court for limited discovery
on whether Genworth has in any way changed
how it calculates and charges COI since the
McBride settlement.6

B. Pre-Settlement Policy Administration
Finally, we address TVPX’s argument that the

PSPA expressly reserved its claims by requiring
Genworth to “administer a Class Member’s Class
Policy in accordance with the terms of such pol-
icy.” TVPX’s reading of this clause—as preserv-

ing a class member’s right to sue Genworth for
any alleged breach of its universal life policy—is
a strained one. We conclude instead that the PSPA
merely preserves Genworth’s right to administer
its policies in the same manner as it had before the
McBride settlement.

As part of a settlement agreement, a party may
expressly reserve the right to sue on a particular
claim in the future. Cf. Norfolk S. Corp. v. Chev-
ron, U.S.A., Inc., 371 F.3d 1285, 1290 (11th Cir.
2004) [17 Fla. L. Weekly Fed. C626a]. In deter-
mining whether such a reservation has been made,
we interpret the settlement agreement according
to traditional principles of contract law. Id. at
1289-90. Here, the McBride parties agreed that
their settlement would be interpreted under Vir-
ginia law. Under Virginia rules of contract inter-
pretation, contract terms are read in context, see
Babcock & Wilcox Co. v. Areva NP, Inc., 788
S.E.2d 237, 244 (Va. 2016), and courts must
attempt to give effect to the entire contract, see
Condo. Servs., Inc. v. First Owners’ Ass’n of
Forty Six Hundred Condo., Inc., 709 S.E.2d 163,
170 (Va. 2011).

TVPX’s proposed construction of the PSPA
violates these basic principles of contract interpre-
tation. If, as TVPX claims, the PSPA reserves a
class member’s right to sue Genworth for any
alleged policy violation, the PSPA would render
much of the McBride release inoperable. Under
TVPX’s interpretation, class members could sue
Genworth for the precise policy violations at issue
in McBride, so long as those alleged violations
continued beyond the date of the McBride settle-
ment agreement. This is directly at odds with the
settlement’s release of all “past, present and
future” causes of action related to Genworth’s
administration of its policies.

Beyond that, TVPX reads the phrase, “in
accordance with the terms of such policy,” out of
context. The PSPA provides that Genworth will
“administer a Class Member’s Class Policy in the
same manner that [it] administered flexible pre-
mium adjustable life insurance policies prior to
the settlement.” This means, “[i]n particular,” that
Genworth will “administer a Class Member’s
Class Policy in accordance with the terms of such
policy and in accordance with [Genworth]’s
interpretation of that policy’s provisions, such
that the policy will stay in force only so long as
the Class Policy’s cash value . . . is sufficient to
cover the monthly deductions . . . , and that a Class
Member may have to pay [higher or more fre-
quent] premiums” than “the Class Member was
paying or expected to pay in order to keep his/her
Class Policy from lapsing.”

To the extent the PSPA says Genworth will
administer policies “in accordance with the terms
of such policy,” the rest of the PSPA makes clear
that those “terms” refer to Genworth’s right to
continue charging monthly deductions and to
lapse a policy if the policyholder does not cover
the monthly deductions. Whether Genworth was
permitted to impose monthly deductions on its
policyholders (and whether the failure to pay
those deductions would result in the cancellation
of a policy) was a central dispute in McBride, and
the PSPA appears to resolve it in Genworth’s

favor. When read in its entirety, therefore, the
PSPA does not constitute a preservation of rights,
but instead clarifies that Genworth may continue
administering its policies in the same manner that
it did before the settlement.

IV.
For these reasons, we VACATE the District

Court’s order enjoining TVPX’s complaint. We
REMAND for further factual development of
whether Genworth has in any way altered how it
calculates or charges COI since the McBride
settlement.7

))))))))))))))))))
*Honorable Diarmuid F. O’Scannlain, United States

Circuit Judge for the Ninth Circuit, sitting by designa-
tion.

1For the sake of clarity, we refer to Life Insurance
Company of Virginia as “Genworth.”

2The All Writs Act grants district courts jurisdiction
to “issue all writs necessary or appropriate in aid of their
respective jurisdictions and agreeable to the usages and
principles of law.” 28 U.S.C. § 1651(a). Under this
statute, a district court may “issue such commands . . . as
may be necessary or appropriate to effectuate and
prevent the frustration of orders it has previously issued
in its exercise of jurisdiction otherwise obtained.”
United States v. N.Y. Tel. Co., 434 U.S. 159, 172, 98 S.
Ct. 364, 372 (1977).

3In Bonner v. City of Prichard, 661 F.2d 1206, 1209
(11th Cir. 1981) (en banc), the Eleventh Circuit adopted
as binding precedent all decisions of the former Fifth
Circuit handed down before October 1, 1981.

4During oral argument on Genworth’s motion to
enjoin, TVPX acknowledged that it amended this
allegation after realizing it was “factually incorrect.”

5Genworth says that even if the District Court
abused its discretion in concluding that TVPX’s claims
were barred under the doctrine of res judicata, we may
nevertheless affirm under the doctrine of release. Br. of
Appellee/Cross-Appellant at 16. Even assuming a class
settlement can independently foreclose a subsequent
action under the doctrine of release, Genworth recog-
nizes that the key question is whether the prior release
and the new complaint arise from an “identical factual
predicate.” Id. at 18. The existing record does not allow
us to make that determination.

6Genworth claims TVPX failed to preserve its
argument that discovery was needed before the District
Court could find that Genworth’s COI-related conduct
had remained unchanged. This argument fails for at
least a couple of reasons. During oral argument before
the District Court on Genworth’s motion to enforce,
TVPX said that any finding on whether Genworth was
handling COI charges in the same manner now as they
did before was “at worst . . . a factual dispute . . . that
cannot be decided on the pleadings.” Nor are we per-
suaded by Genworth’s argument that remand is unwar-
ranted because TVPX did not formally move for discov-
ery in the District Court. Res judicata is an affirmative
defense under Federal Rule of Civil Procedure 8.
Concordia, 693 F.2d at 1075. The burden to seek
discovery on this topic therefore would have been on
Genworth, as the moving party, rather than TVPX. See
In re Piper Aircraft Corp., 244 F.3d 1289, 1296 (11th
Cir. 2001) [14 Fla. L. Weekly Fed. C515a] (“At all times
the burden is on the party asserting res judicata . . . .”).

7We do not reach Genworth’s argument on cross-
appeal that the District Court erred in denying its motion
for leave to file a counterclaim. Genworth’s proposed
counterclaim alleges that TVPX breached the McBride
settlement’s covenant not to sue for released conduct.
As damages, Genworth seeks attorney’s fees and costs
incurred in defending against TVPX’s claims. The
District Court held that Genworth’s claim would be



Headnotes and indexes are copyrighted and may not be duplicated by photocopying, printing,
or other means without the express permission of the publishers. 1-800-351-0917

U.S. COURT OF APPEALS, ELEVENTH CIRCUIT 28 Fla. L. Weekly Fed. C1167

futile under Virginia law, which does not allow the
recovery of attorney fees absent express statutory or
contractual grant, neither of which exists here. But it
matters not whether Genworth would be entitled to
damages if it cannot first demonstrate that TVPX
violated the covenant not to sue for released conduct.
Because we cannot determine, on this record, whether
TVPX’s claims are premised on released conduct, we
need not now decide whether Genworth’s counterclaim
is futile under Virginia law.

*        *        *

Civil rights—Search and seizure—Excessive
force—Plaintiff  who allegedly resisted offi-
cer’s efforts to secure and frisk him, prompting
officer to sweep plaintiff’s legs out from under
him and throw him to ground, ultimately
permanently partially paralyzing plaintiff,
filed civil suit against officer and city alleging
federal claims for illegal seizure, unlawful
search and excessive force and state law claims
for illegal search, false arrest, battery, and
excessive force—Qualified immunity—Quali-
fied immunity on excessive force claim is not
warranted where genuine issues of material
fact remain as to whether officer’s use of force
was unconstitutional—Based on evidence in
summary judgment record and construing
facts in light most favorable to plaintiff, a
reasonable jury could find that plaintiff was
not resisting when officer forcefully took him
to ground and that officer’s force was both
gratuitous and excessive—Because a jury
could reasonably find that plaintiff was not
resisting, it could reasonably conclude that
officer had no reason to use the force that
resulted in severe and permanent physical
injuries—Qualified immunity on basis that
officer’s leg sweep amounted to only nonac-
tionable de minimis force is not warranted
where plaintiff suffered permanent partial
paralysis—Seriousness and permanence of
plaintiff’s injuries and unusual alacrity and
horsepower of officer’s leg sweep precludes
officer’s force from being characterized as de
minimis—Qualified immunity was not war-
ranted where law was clearly established that
officer’s takedown of plaintiff violated plain-
tiff’s right to be free from use of excessive
force—No reasonable officer could have
thought that sweeping plaintiff’s legs out from
under him and throwing him to the ground
headfirst was a reasonable use of force where
plaintiff was somewhat frail and was not resist-
ing or attempting to flee—Officer is not enti-
tled to immunity under Alabama’s state-agent
immunity where officer’s use of great force
when plaintiff was not resisting supports an
inference that officer engaged in willful assault
and battery
SURESHBHAI PATEL, Plaintiff-Appellee, v. CITY OF
MADISON, ALABAMA, ERIC PARKER, Defendants-
Appellants. 11th Circuit. Case No. 18-12061. May 27, 2020.
Appeals from the U.S. District Court for the Northern District
of Alabama (No. 5:15-cv-00253-VEH).

(Before ROSENBAUM, BRANCH, and
HIGGINBOTHAM,* Circuit Judges.)

(ROSENBAUM, Circuit Judge.) It’s long been
said that a picture is worth a thousand words. Of
course, people might reasonably differ on what
those words are.1 That’s the problem here.

In this case, the video recordings from two
police dashboard cameras are unable to defini-
tively resolve the parties’ dispute about whether
Plaintiff-Appellee Sureshbhai Patel resisted
Defendant-Appellant Officer Eric Parker’s efforts
to secure and frisk him. Parker contends Patel’s
alleged resistance prompted Parker to sweep
Patel’s legs out from under him and throw him to
the ground, ultimately permanently partially
paralyzing him. For his part, Patel insists that he
never resisted Parker, and Parker’s actions vio-
lated the Fourth Amendment’s prohibition of
excessive force.

Because neither the Court nor the video re-
cordings can resolve these diametrically opposed
accounts of what happened, the district court
correctly concluded that summary judgment was
not appropriate. So for the reasons set forth below,
we affirm the district court’s order.

I.

A.
On the morning of February 6, 2015, Jacob

Maples thought he spotted an unfamiliar man
roaming his street—Hardiman Place Lane—and
possibly casing houses. So Maples phoned the
Police Department at Defendant-Appellant City
of Madison, Alabama (the “City”). He gave the
dispatcher his name, address, and phone number
and said he saw a skinny black man wearing a
white or light-colored sweater, jeans, and a tobog-
gan hat,2 in the driveway at 148 Hardiman Place
Lane. Maples also advised the dispatcher that the
man was “walking around close to the garage.”
Then Maples asked the dispatcher to send “some-
body to talk to [the unidentified man].”

The dispatcher issued a “check subject call”
with the man’s description and advised that the
man was headed north on Hardiman Place. As
part of the announcement, the dispatcher also said
the man was “walking in the yards, standing by
the driveways, and looking around the garages.”

As it happened, Madison Officer Eric Parker
was training Officer Andrew Slaughter in the
vicinity of Hardiman Place Lane that day. When
the dispatcher’s “check subject” call came over
the radio, the two officers headed over to
Hardiman Place Lane to investigate. From his
experience and training, Parker thought Hardiman
Place Lane was a high-crime area and, more
generally, he knew that burglars sometimes
commit their crimes in the mid-morning after
most people have left for work.

Meanwhile, Patel was going about his busi-
ness, enjoying the cooler weather with a morning
walk around the Hardiman Place Lane neighbor-
hood. Patel had recently moved to his son’s house
at 148 Hardiman Place Lane after retiring from
farming in his native Gujarati, India. Then 57
years old, Patel had emigrated to Madison about
a week earlier to help raise his grandchildren. He
spoke almost no English, having been raised in an
area of India that primarily spoke Gujarati.

While Patel was on his walk, Parker and

Slaughter arrived at Hardiman Place Lane and
spotted Patel on the sidewalk. They thought Patel
mostly matched the description Maples had
provided, since Patel was wearing a white
sweater, jeans, and a toboggan hat. And he was
skinny like Maples said, weighing only 115
pounds. Two differences, of course, were that
Patel was neither black nor in his thirties, but
instead, was a 57-year old Indian grandfather.
Parker decided to investigate.

Parker and Slaughter pulled their cruiser up
behind Patel. Slaughter switched on the cruiser’s
dashboard camera, so the system began recording
audio and video. The recording from that camera
shows the following events.

Parker and Slaughter got out of their cruiser
and approached Patel from behind. Slaughter
said, “Hi, Bud.”

Patel briefly looked back at them and waved.
Then he continued walking.

Slaughter followed up, calling after Patel, “Let
me talk to you real quick. Come here,” and
“What’s going on, Sir?”

In response, Patel waved and walked towards
the officers, whom he recognized as officers from
the way they were dressed. As he walked, Patel
said to Parker and Slaughter, “India” and “no
English.”

Then Patel took two steps away from the
officers, and again, Slaughter said, “Come here.”
Once again, Patel answered, “India” and “no
English.”

Slaughter responded, “India . . . you’re doing
what? Where are you heading?” Patel answered,
“My house, my house, 148, walking, India,” and
pointed off in the direction that he was headed.

Patel then walked about seven steps away
from the officers, towards his residence. Slaughter
told Patel to stop and said, “I can’t understand
you, Sir. Where is your address? Where do you
live? . . . Stop walking. Stop walking.” The offi-
cers walked the seven steps to reach Patel and
asked him for his identification. Patel again
responded with “no English” and “India.” Parker
repeated Patel’s statement, “No English.”

Then Slaughter asked Patel whether he lived
in the neighborhood, what his address was, and
where he was going. Patel answered Slaughter’s
question about where he was going by pointing
off towards his son’s house again, and he took
approximately nine more steps that way. During
the encounter, when Patel’s hands are visible on
the video recording, they can be seen moving at
his midsection and by his sides. Parker, though,
later said Patel “kept reaching in his pockets”
during their interaction.

At this point of the incident, Parker and
Slaughter closed the nine steps between them-
selves and Patel. Parker took over the encounter
and said, “Sir, Sir, come here.” Patel stopped and
turned towards the officers. Then Parker took
ahold of Patel’s hands and held them behind
Patel’s back, knuckles to knuckles. With Patel’s
hands secure, Parker began to frisk Patel’s right
pocket with his left hand while holding onto
Patel’s index fingers with his right.

Around this time, Officer Spence pulled up to
the scene in his cruiser. He parked his car facing
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Parker’s vehicle, so in addition to the video taken
by Parker’s dashboard camera, Spence’s dash-
board camera captured video from this point on,
from the opposite angle.

Returning to the moments after Parker put
Patel’s hands behind his back, Patel attested that
while that was happening, Patel did not move.
Parker restrained both of Patel’s hands continu-
ously, according to Patel, and the officers
searched both Patel’s pockets.

Parker did not agree with Patel’s recollection.
According to Parker, Patel pulled his left hand
free four times. Then, Parker recounted, he tried to
pat down one of Patel’s pockets, but he was not
able to do so because Patel was pulling away.
Parker also asserted that after he had Patel’s hands
behind Patel’s back, Patel stepped forward, turned
his head back towards the officers, and moved his
shoulder.

A review of the video footage does little to
resolve the dispute concerning whether Patel
pulled his hands away from his back, since the
officers’ bodies blocked one camera’s view of
Patel’s hands during this time, and the other cam-
era’s recording is very grainy and distant.3 As a
result, it is impossible to observe forceful wrench-
ing, let alone movements, by Patel. But the video
does show that after Parker put Patel’s hands
behind his back, Parker appeared to frisk Patel’s
right leg, from the pocket to the shoe.

Then Parker commanded, “Do not jerk away
from me again. If you do, I am going to put you on
the ground. Do not jerk away from me one more
time. Do you understand? Do you understand
what I’m saying to you? Do not jerk away from
me.” Patel did not respond, and movement by
Patel is not visible on the video recordings.

Parker next appeared to pat down Patel’s left
pants pocket for a few seconds. As for Patel’s
alleged step forward, immediately after Parker
apparently frisked Patel’s left pocket, the video
footage shows that Patel did not take a step for-
ward but rather, in what could be construed as a
move to maintain his balance, adjusted his foot
what looks like at most an inch to the side. Finally,
when the video is slowed down to quarter-speed,
the only detectable movement beyond this ap-
pears to be that Patel turned his head halfway
towards Parker and Spence as Spence arrived in
his cruiser.

Immediately after this, Parker took Patel to the
ground, using his left leg to sweep Patel’s left leg
out from under him, even though Parker admitted
he did not know how to perform a leg sweep. As
Patel’s legs flew up and back behind him and his
shoe flew off, Patel recalled, Parker continued to
hold Patel’s hands behind Patel’s back. As a
result, Patel hit the ground hard, face and left
shoulder first.

Soon after Patel was on the ground, Spence
walked up to the scene. As Spence arrived, he
thought Patel “appeared to be in his 70s.”

With Patel on the ground, Parker got on his
hands and knees on top of Patel, and yelled, “Stop
trying to jerk away from me!” Patel, though, did
not seem in the video footage to be jerking away
from Parker. Rather, Spence observed that blood
ran from Patel’s nose, and Patel “appeared to be

out of it,” “drool[ing]” with his head “lolled.” As
Spence approached, Parker or Slaughter said to
him about Patel, “He don’t speak a lick of Eng-
lish.”

Then the officers tried to stand Patel up, but
Patel had no control over his lower extremities.
Parker radioed for back-up and said that Patel was
an “older Indian male” who “doesn’t speak Eng-
lish.”

Patel was transported by ambulance to the
hospital for treatment.

As a result of the takedown, Patel, who suf-
fered from pre-existing severe multilevel degener-
ative conditions of the spine, was permanently
partially paralyzed. At the time of the incident,
Patel weighed about 115 pounds, and Parker
weighed roughly 150 pounds.

Spence later testified that when arrived on the
scene before the takedown, he did not see any-
thing that would have caused him “to lay hands on
. . . Patel.”

B.
Patel later filed this civil lawsuit against Parker

and the City. Using 42 U.S.C. § 1983 as the
vehicle, he alleged claims for illegal seizure,
unlawful search, and excessive force in violation
of the Fourth and Fourteenth Amendments to the
United States Constitution. And under Alabama
law, he also asserted claims against Parker for
illegal search, false arrest, battery, and excessive
force.

Patel and the City agreed to bifurcate discov-
ery, which had the effect of prioritizing discovery
about whether Parker violated Patel’s Fourth
Amendment rights and delaying discovery into
whether the City had a policy or custom of its
police officers using excessive force against
citizens.

Once the parties completed the first phase of
discovery, they all sought summary judgment.
Parker contended that he was entitled to federal
and state-law immunity from all of Patel’s claims,
and the City argued that Patel failed to establish
that Parker violated any of Patel’s federal consti-
tutional rights. Patel moved for summary judg-
ment on the basis that the video recordings alleg-
edly showed that he did not resist before Parker
took him to the ground.

The district court denied the City’s and Patel’s
motions altogether. But it granted in part and
denied in part Parker’s motion.

With respect to Parker’s motion, the court
determined Parker was entitled to qualified immu-
nity on Patel’s federal claim arising from Parker’s
stop and frisk. The court reasoned that Parker had
“arguable reasonable suspicion” to stop Patel
based on Maples’s call, the prevalence of burglar-
ies in the area, and the fact that Patel matched
much of the description Maples gave.

But the court determined that Parker was not
entitled to immunity on Patel’s excessive-force
claims under the Fourth Amendment because
disputed issues of fact remained about whether
Patel was resisting before Parker took him to the
ground. Specifically, the court found that the
parties disputed three things that the video record-
ings could not resolve: whether Patel jerked his
hands free from Parker, whether Patel’s alleged

resistance prevented Parker from handcuffing
Patel, and whether Parker had finished his frisk
before leg sweeping Patel. And if a jury decided
these questions in Patel’s favor, the district court
concluded, Patel’s right to be free from the use of
excessive force in this case was clearly estab-
lished.

For basically the same reasons the court ruled
it could not grant summary judgment on Parker’s
qualified-immunity claim, it denied Parker state-
law immunity from Patel’s claims for assault and
battery under Alabama law, since that defense was
unavailable when the officer used more force than
the situation warranted.

As for the City’s motion for summary judg-
ment, on the stop-and-frisk claim, the court noted
that arguable reasonable suspicion was not a
defense for the City. And because the City did not
establish actual reasonable suspicion, the court
concluded, the City was not entitled to summary
judgment. With respect to the excessive-force
claim, the district court denied the City’s motion
because of the same disputed issues of fact that it
found existed on Patel’s excessive-force claim
against Parker.

Parker filed an interlocutory appeal of the
district court’s order as it denied him summary
judgment. The City followed suit, filing a notice
of appeal on the district court’s denial of summary
judgment as to it.

II.
We review de novo the denial of an immunity

defense. McCullough v. Finley, 907 F.3d 1324,
1330 (11th Cir. 2018) [27 Fla. L. Weekly Fed.
C1496a]. When that denial comes on a summary-
judgment motion, summary judgment is not
appropriate unless “there is no genuine dispute as
to any material fact and the movant is entitled to
judgment as a matter of law.” Chapman v. Procter
& Gamble Distrib., LLC, 766 F.3d 1296, 1312
(11th Cir. 2014) [25 Fla. L. Weekly Fed. C416a]
(quoting Fed. R. Civ. P. 56(a)) (internal quotation
marks omitted). “The mere existence of a scintilla
of evidence” cannot suffice to create a genuine
issue of material fact. Anderson v. Liberty Lobby,
Inc., 477 U.S. 242, 252 (1986). Rather, the
nonmoving party must present enough evidence
to allow a jury to reasonably find in its favor. Id.

Since this is an interlocutory appeal, we also
sua sponte examine our appellate jurisdiction.
United Steel, Paper & Forestry, Rubber, Mfg.,
Energy, Allied Indus. & Serv. Workers Int’l Union
AFL-CIO-CLC v. Wise Alloys, LLC, 807 F.3d
1258, 1266 (11th Cir. 2015) [25 Fla. L. Weekly
Fed. C1847a]. Our review of jurisdictional issues
is de novo. See id.

III.
We begin with jurisdiction. Generally, parties

may not immediately appeal intermediate orders
with which they disagree. Instead, they must
usually await the lower court’s final disposition of
the case. See Hudson v. Hall, 231 F.3d 1289, 1293
(11th Cir. 2000). But as with just about every rule,
exceptions exist. The one applicable here allows
interlocutory appeal of a district court’s denial of
qualified immunity, since where it applies, that
defense entitles the holder to immunity from not
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just liability, but from the lawsuit altogether. See
id.

We may also exercise pendent appellate
jurisdiction to review orders that lack a valid
interlocutory basis if they are “inextricably inter-
twined with an appealable decision . . . .” Id. at
1294 (internal quotation marks omitted). But we
are wary of parties’ attempts to “piggy-back” on
permissible interlocutory appeals where the issue
along for the ride is not tightly tied to the
qualified-immunity appeal. Leslie v. Hancock
Cty. Bd. of Educ., 720 F.3d 1338, 1344-45 (11th
Cir. 2013); see also Swint v. Chambers Cty.
Comm’n, 514 U.S. 35, 49-50 (1995) (“[A] rule
loosely allowing pendent appellate jurisdiction
would encourage parties to parlay. . . collateral
orders into multi-issue interlocutory appeal tick-
ets.”).

Parker’s appeal of the district court’s denial of
qualified immunity is reviewable as of right. And
we exercise our discretion to review the City’s
appeal of the district court’s ruling on Patel’s
excessive-force claim, as that claim is inextricably
bound up in Parker’s appeal.4 Indeed, part of
Parker’s appeal turns on whether Parker’s leg
sweep constituted excessive force in violation of
the Fourth Amendment, and the City’s appeal
depends entirely on that question.

IV.
Qualified immunity applies to police officers

partly because the law recognizes that they do an
important and necessary—but sometimes dan-
gerous—job on the public’s behalf. An officer’s
duties often require her to rely on imperfect
information to make snap judgments that can
sometimes be the difference between life and
death. See, e.g., Graham v. Connor, 490 U.S. 386,
396-97 (1989). But those snap judgments must be
reasonable to fall within qualified immunity’s
ambit. See id. at 396; see also Saunders v. Duke,
766 F.3d 1262, 1266 (11th Cir. 2014) [25 Fla. L.
Weekly Fed. C390a]. So when we consider
whether an officer is entitled to qualified immu-
nity, we balance “the need to hold [officers]
accountable when they exercise power irresponsi-
bly and the need to shield [them] from harass-
ment, distraction, and liability when they perform
their duties reasonably.” Pearson v. Callahan,
555 U.S. 223, 231 (2009) [21 Fla. L. Weekly Fed.
S588a].

Qualified immunity shields from liability “all
but the plainly incompetent or one who is know-
ingly violating the federal law.” Lee v. Ferraro,
284 F.3d 1188, 1194 (11th Cir. 2002) [15 Fla. L.
Weekly Fed. C329a] (citation and quotation
marks omitted). But it does not extend to an
officer who “knew or reasonably should have
known that the action he took within his sphere of
official responsibility would violate the constitu-
tional rights of the [plaintiff].” Harlow v. Fitzger-
ald, 457 U.S. 800, 815 (1982) (internal quotation
marks omitted and alteration in original).

To invoke qualified immunity, a public offi-
cial must first demonstrate that he was acting
within the scope of his or her discretionary author-
ity when the challenged action occurred. Maddox
v. Stephens, 727 F.3d 1109, 1120 (11th Cir. 2013)

[24 Fla. L. Weekly Fed. C574a]. The term “dis-
cretionary authority” “include[s] all actions of a
governmental official that (1) were undertaken
pursuant to the performance of his duties, and (2)
were within the scope of his authority.” Jordan v.
Doe, 38 F.3d 1559, 1566 (11th Cir. 1994) (inter-
nal quotation marks omitted). Here, Parker satis-
fied this requirement, as he performed the
takedown while on duty as a police officer con-
ducting investigative functions.

Because Parker established that he was acting
within the scope of his discretionary authority, the
burden shifts to Patel to demonstrate that qualified
immunity is inappropriate. See id. To do that,
Patel must show two things. First, he must dem-
onstrate that, when viewed in the light most
favorable to him, a material question of fact exists
about whether Parker violated Patel’s constitu-
tional right to be free from the use of excessive
force. And second, he must show that his right
was “clearly established . . . in light of the specific
context of the case, not as a broad general proposi-
tion[,]” at the time of Parker’s actions, so as to
have provided fair notice to Parker that his actions
violated Patel’s rights. Saucier v. Katz, 533 U.S.
194, 201 (2001) [14 Fla. L. Weekly Fed. S361a],
overruled in part on other grounds by Pearson,
555 U.S. 223; Perez v. Suszczynski, 809 F.3d
1213, 1218 (11th Cir. 2016) [25 Fla. L. Weekly
Fed. C1924a]. For these purposes, clearly estab-
lished law consists of holdings of the Supreme
Court, the Eleventh Circuit, or the highest court of
Alabama, where the leg sweep occurred. See
Jenkins v. Talladega City Bd. of Educ., 115 F.3d
821, 826 n.4 (11th Cir. 1997) (en banc).

We divide our analysis into three parts. In
Section IV.A., we consider whether material
issues of fact remain about whether Parker’s
takedown violated Patel’s Fourth Amendment
rights. Concluding that they do, we analyze in
Section IV.B. whether, when we view the facts in
the light most favorable to Patel, the law clearly
forbade Parker’s actions at the time he undertook
them. And finally, in Section IV.C., we consider
whether Alabama’s immunity analog bars Patel’s
assault and battery claim.

A. Genuine issues of material fact prevent
us from determining whether Parker’s use
of force was unconstitutional
We measure excessive-force claims under the

Fourth Amendment under an objective-reason-
ableness standard. See Brosseau v. Haugen, 543
U.S. 194, 197 (2004) [18 Fla. L. Weekly Fed.
S48a] (citing Tennessee v. Garner, 471 U.S. 1
(1985) and Graham, 490 U.S. 386). That standard
requires us to ask “whether the officer’s conduct
[wa]s objectively reasonable in light of the facts
confronting the officer.” Vinyard v. Wilson, 311
F.3d 1340, 1347 (11th Cir. 2002) [16 Fla. L.
Weekly Fed. C49a]. In making this determination,
we must be careful not to Monday-morning
quarterback but instead to judge “[t]he ‘reason-
ableness’ of a particular use of force . . . from the
perspective of a reasonable officer on the scene.”
Graham, 490 U.S. at 396.

When an officer permissibly makes an arrest
or investigatory stop, he may use “some degree of

physical coercion or threat thereof to effect it.” Id.
To determine whether an officer’s force was
unreasonable, the Supreme Court has directed that
we consider (1) the severity of the crime; (2)
whether the individual “pose[d] an immediate
threat to the safety of the officers or others”; and
(3) whether the individual “actively resist[ed]
arrest or attempt[ed] to evade arrest by flight.”
Graham, 490 U.S. at 396. We have also consid-
ered (4) the need for force to be applied; (5) the
amount of force applied in light of the nature of
the need; and (6) the severity of the injury. Lee,
284 F.3d at 1197-98 (citations omitted); see also
Sebastian v. Ortiz, 918 F.3d 1301, 1308 (11th Cir.
2019) [27 Fla. L. Weekly Fed. C1764a].

But in a case where an officer uses “gratuitous
and excessive force against a suspect who is under
control, not resisting, and obeying commands,”
Sebastian, 918 F.3d at 1308 (citation and quota-
tion marks omitted), “we have repeatedly ruled
that the officer violates the Fourth Amendment
and is denied qualified immunity,” id. (cleaned
up). See, e.g., Stephens v. DeGiovanni, 852 F.3d
1298, 1326 (11th Cir. 2017) [26 Fla. L. Weekly
Fed. C1366a] (no qualified immunity where
“forceful chest blows” and “throwing [Stephens]
against the car-door jamb” were “unnecessary for
a compliant, nonaggressive arrestee”); Lee, 284
F.3d at 1198 (police officer used excessive force
when he slammed the plaintiff’s head onto the
hood of her car while she was handcuffed, not
posing a threat to the officer, and not posing a
flight risk); Slicker v. Jackson, 215 F.3d 1225,
1233 (11th Cir. 2000) (officers’ force was exces-
sive where they kicked a handcuffed and non-
resisting defendant in the ribs and beat his head on
the ground).

Construing the facts in the light most favorable
to Patel and relying, as we must, on his version of
the encounter where it is not contradicted by the
video recording, we conclude that a jury could
reasonably find that Patel was not resisting when
Parker forcefully took him to the ground and that
Parker’s force was both gratuitous and excessive.

Under Patel’s version of the facts, Patel never
did anything suspicious; he was merely walking
leisurely down the sidewalk when the officers
encountered him. Patel did not speak or under-
stand much English, and the officers recognized
this fact. So when they gave him commands, they
could not have reasonably anticipated that he
would understand them. Yet Patel did his best to
cooperate with the officers and obey their com-
mands, pointing to his residence, stating its ad-
dress, and trying to show them where it was as he
walked in its direction.

When Parker took hold of Patel, under this
version of the facts, Patel made no movements of
resistance. Nor did he otherwise interfere with
Parker when Parker frisked both his pockets. But
upon Patel’s minor adjustment of his foot, Parker
nonetheless applied great force in a manner that
all but ensured that Patel’s head would break both
of their falls, since Parker was holding Patel’s
hands behind his back at the time.

Because a jury could reasonably find that Patel
was not resisting, it could reasonably conclude
that Parker “had no reason to use the force he did



Headnotes and indexes are copyrighted and may not be duplicated by photocopying, printing,
or other means without the express permission of the publishers. 1-800-351-0917

28 Fla. L. Weekly Fed. C1170 U.S. COURT OF APPEALS, ELEVENTH CIRCUIT

on [Patel] that resulted in severe and permanent
physical injuries . . . .” DeGiovanni, 852 F.3d at
1326; see id. (“Under Stephens’s version of the
events at the time of his encounter with Deputy
DeGiovanni, he had complied with all Deputy
DeGiovanni’s investigation questions and was not
resisting or attempting to flee.”).

Parker and the City make several arguments to
escape the conclusion that a reasonable jury could
reach these findings, based on the evidence on the
summary-judgment record. None is persuasive.

First, Parker and the City argue that our prece-
dent prohibiting the use of gratuitous and exces-
sive force against non-resisting suspects applies
only when the suspect is handcuffed. They are
mistaken. As we expressly recognized in
DeGiovanni, “While [most of] these cases involve
plaintiffs who were handcuffed after their arrest
before excessive force was used by the officer, the
same rationale applies to the use of gratuitous
force when the excessive force is applied prior to
the handcuffing . . . .” See DeGiovanni, 852 F.3d
at 1328 n.33.

Second, Parker and the City assert that a
reasonable officer could have construed Patel’s
minor foot adjustment and the turn of his head as
resistance. But even if we assume that it was
reasonable for Parker to interpret Patel’s slight
movements as resistance or flight, those “minor
transgression[s] do[ ] not mean that the force
allegedly used was a constitutionally permissible
response, or that [Parker is] entitled to qualified
immunity.” Saunders, 766 F.3d at 1269 (finding
that the officer’s force was unjustified even if the
plaintiff had “disobeyed an order by lifting his
head off the hot pavement”). Proportionality is
preeminent in the excessive-force context, and a
reasonable jury could conclude that the swift and
decisive force Parker employed was drastically in
excess of what Patel’s minor movements war-
ranted. Id.; see also Lee, 284 F.3d at 1197 (“In
order to determine whether the amount of force
used by a police officer was proper, a court must
ask whether a reasonable officer would believe
that this level of force is necessary in the situation
at hand.”) (citation and internal quotation marks
omitted).

Third, Parker and the City contend that Patel’s
previous “flight” from the officers justified the
use of force. In this respect, the defendants refer to
Patel’s few steps away from the officers during
their interaction with him as “flight.” But a rea-
sonable jury could find that no reasonable officer
could view Patel’s limited steps as “flight” under
the circumstances. And even if a reasonable jury
could reach the opposite conclusion, it could
nonetheless determine that Patel’s minimal al-
leged evasiveness in this regard could not suffice
to justify the use of force where Patel later com-
pletely submitted.

We have upheld the denial of qualified immu-
nity in similar circumstances. In Smith v. Mattox,
127 F.3d 1416 (11th Cir. 1997), for example, an
officer approached Smith because he matched the
description provided by a tipster. Id. at 1417. As
the officer neared Smith, Smith raised a baseball
bat in a threatening way and then dropped the bat
and fled. Id. at 1418. A short chase ensued, but

Smith “docilely submitted to arrest” when an
officer ordered him to “get down.” Id. Once Smith
was on the ground, the officer put his knee into
Smith’s back, pulled Smith’s arm behind his back
to apply handcuffs, “and then with a grunt and a
blow . . . [the officer] broke Smith’s arm.” Id. We
held that the officer was not entitled to qualified
immunity because the “broken arm was obviously
unnecessary to restrain” Smith when he “was
offering no resistance at all.” Id. at 1420. In doing
so, we reasoned that “even a previously fractious
arrestee” did not justify “the considerable effort
and force inferable from the [officer’s] grunt”
because at the time that grunt was uttered and the
force used, Smith was “docile.” Id.

The facts here are even more compelling than
in Smith. Unlike in Smith, Patel did not menace
the officers or lead them on an extended chase.
Instead, he took a total of about twenty slow and
non-consecutive steps away from the officers.
Similar to the “grunt and blow” the officer deliv-
ered to the plaintiff in Smith, breaking his arm,
Parker’s leg sweep was so forceful that it knocked
Patel’s shoe off and caused permanent partial
paralysis. And viewing the facts in the light most
favorable to Patel, the leg sweep was “obviously
unnecessary” because Patel did not resist at all. Id.
So even if the previous steps Patel took towards
home and away from the officers reasonably gave
the officers the impression that Patel was evading
them, Patel was not being “fractious” at the time
Parker took him to the ground. And a reasonable
jury could conclude it was unnecessary for Parker
to forcefully throw Patel down.

Finally, Parker and the City argue that
Parker’s leg sweep amounted to only
nonactionable de minimis force. See Nolin v.
Isbell, 207 F.3d 1253, 1257 (11th Cir. 2000).
They rely on Nolin, Croom v. Balkwill, 645 F.3d
1240 (11th Cir. 2011) [23 Fla. L. Weekly Fed.
C73a], and Jones v. City of Dothan, Ala., 121 F.3d
1456 (11th Cir. 1997), for support. All are distin-
guishable.

In Nolin, the plaintiff alleged that the officer
grabbed him from behind by the shoulder and
wrist, threw him against a van, kneed him in the
back and pushed his head into the side of the van,
searched his groin area in an uncomfortable way,
and handcuffed him. 207 F.3d at 1255. Nolin
claimed he suffered bruising as a result but con-
ceded that the bruises quickly disappeared, and he
did not seek medical treatment. Id. The Nolin
officer’s actions were far less forceful than (and
thus de minimis in comparison to) Parker’s
takedown of Patel, a fact that comparing the
injuries of both incidents emphasizes. Whereas
Nolin’s bruises vanished shortly after the incident
and he did not seek medical treatment, Patel could
not walk away from the scene, had to be trans-
ported to the hospital by ambulance, spent ten
days in the hospital, had to have surgery, and then
had to be transferred to a rehabilitation center.

The plaintiff in Croom asserted that an officer
pushed her from a squatting position to the ground
and held her there with a foot or knee for up to ten
minutes. 645 F.3d at 1245. Though the plaintiff
averred she had medical problems as a result,
Croom does not identify what those alleged

problems were. The Croom officer’s actions in
pushing the Croom plaintiff from a squatting
position were far less aggressive than (and thus de
minimis in comparison to) the swift and decisive
force Parker employed to take down Patel. Plus,
while the Croom plaintiff suffered resulting
medical problems, the record does not suggest
that they even began to rival the permanent partial
paralysis that Patel endured.

As for Jones, the plaintiff there complained
that the officers “slammed” him “against a wall,
kicked his legs apart, required him to put his arms
above his head, and pulled his wallet from his
pants pocket,” tearing his pants and scattering the
contents of the wallet on the ground in the pro-
cess. 121 F.3d at 1458. Three days after the inci-
dent, the Jones plaintiff obtained “minor medical
treatment” for pain in his arthritic knee. Id. at
1460. As in Nolin and Croom, the officers’ ac-
tions in Jones were far less forceful than Parker’s,
as a comparison of the Jones plaintiff’s injury and
Patel’s permanent partial paralysis highlights. In
short, these cases do not help Parker because, as a
comparison to the facts of these cases shows,
Parker did not use de minimis force when he threw
Patel to the ground without so much as Patel’s
hands free to break the fall.

Nor, as Parker and the City argue, does the fact
that officers use leg sweeps regularly and that, in
some case, a leg sweep might constitute de
minimis force alter the analysis. Not only does this
argument fail to account for the fact that Parker
conceded that he did not know how to execute a
leg sweep when he took Patel down, but it also
does not consider the manner in which Parker
executed his leg sweep.

For instance, in Sebastian, the officer con-
tended that the de minimis exception shielded him
from suit because he had merely handcuffed the
plaintiff, something that officers do every day.
918 F.3d at 1308. We thought differently. Id. at
1309. While we recognized that handcuffing
ordinarily constitutes de minimis force, in
Sebastian, we concluded the handcuffing there
exceeded de minimis force, since the officer
applied the cuffs very tightly around the plain-
tiff’s wrists for over five hours, causing the plain-
tiff to suffer nerve damage. Id. (“Lieutenant Ortiz
effectively argues that handcuffing alone can
never constitute excessive force, regardless of the
need for the use of force under the circumstances
or the extent of the injuries inflicted, which is a
proposition that this Court has never endorsed.”).
Ultimately, we concluded that “[t]he seriousness
and permanence of [the plaintiff’s] injuries takes
his claim out of the de minimis category.” Id.

Here, the “seriousness and permanence” of
Patel’s injuries and the unusual alacrity and
horsepower of Parker’s leg sweep preclude
Parker’s force from being characterized as de
minimis.5 See, e.g., DeGiovanni, 852 F.3d at 1327
(“[T]he amount of force used by Deputy
DeGiovanni in arresting Stephens, which caused
his severe and permanent injuries, documented by
treating physicians, forecloses any de minimis
argument by Deputy DeGiovanni.”). As a result,
qualified immunity on this basis is unwarranted.
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B. The law had clearly established that
Parker’s force was unconstitutional
Next, we turn to whether, under the circum-

stances as construed in the light most favorable to
Patel, the law clearly barred Parker from applying
the force he did. We have explained that to meet
this standard, a plaintiff must demonstrate that
precedent “developed in such a concrete and
factually defined context” made it “obvious to all
reasonable government actors, in the defendant’s
place, that what he [was] doing violate[d] federal
law.” Priester v. City of Riviera Beach, Fla., 208
F.3d 919, 926 (11th Cir. 2000) (citation and
quotation marks omitted).

A plaintiff may establish that the law clearly
established that a particular amount of force was
excessive in any of three ways. First, a plaintiff
may “point to a materially similar case [that has]
already decided that what the police officer was
doing was unlawful.” Lee, 284 F.3d at 1198
(citation and quotation marks omitted and alter-
ation in original). Second, if the plaintiff cannot
find a materially similar factual case from the
Supreme Court, our Court, or, in this case, the
Supreme Court of Alabama, a plaintiff can “show
that a broader, clearly established principle should
control the novel facts in this situation.” Mercado
v. City of Orlando, 407 F.3d 1152, 1159 (11th Cir.
2005) [18 Fla. L. Weekly Fed. C473a]. Third, a
plaintiff may rely on the “obvious clarity” path,
which applies when “the official’s conduct lies so
obviously at the very core of what the Fourth
Amendment prohibits that the unlawfulness of the
conduct was readily apparent to the official,
notwithstanding the lack of caselaw.” Priester,
208 F.3d at 926 (citation and quotation marks
omitted). Under this test, the law is clearly estab-
lished and qualified immunity can be overcome
only if the standards set forth in relevant prece-
dent “inevitably lead every reasonable officer in
[the defendant’s] position to conclude the force
was unlawful.” Id. at 926-27 (citation and quota-
tion marks omitted). Whatever the method a
plaintiff employs to prove that the law was clearly
established, we are, at bottom, concerned with
ensuring that any officer must have had fair
notice, at the time he engaged in his actions, that
his challenged conduct amounted to excessive
force. See Sebastian, 918 F.3d at 1311.

Here, both the second and third methods lead
to the conclusion that, under Patel’s version of the
facts, the law was clearly established that Parker’s
takedown of Patel violated Patel’s right to be free
from the use of excessive force.

Starting with the second method, “[w]e have
repeatedly ruled that a police officer violates the
Fourth Amendment, and is denied qualified
immunity, if he or she uses gratuitous and exces-
sive force against a suspect who is under control,
not resisting, and obeying commands.” Saunders,
766 F.3d at 1265 (collecting cases). Indeed, our
cases establishing this principle date to at least
2000. See id. If a jury believes Patel’s version of
the facts—under which Patel was not resisting
and was complying with the officers’ commands
when Parker executed the swift and decisive leg
sweep—it could reasonably find that Parker
knowingly violated this principle when he threw
Patel to the ground.

The third method of demonstrating that a right
was clearly established also applies here. Indeed,
we have previously concluded that employing
gratuitous force against a docile suspect can meet
the “obvious clarity” test. For instance, in
DeGiovanni, we held that the officer’s use of
gratuitous force on a suspect who was not resist-
ing presented “obvious-clarity facts” that ren-
dered “particularized preexisting case law” irrele-
vant. 852 F.3d at 1328 (citation and quotation
marks omitted); see also Sebastian, 918 F.3d at
1311-12; Priester, 208 F.3d at 927 (finding that
where the suspect offered no resistance, “[n]o
reasonable police officer could believe that this
force was permissible given these straightforward
circumstances”).

Here, when we credit Patel’s side of the story,
no reasonable officer could have thought that
sweeping Patel’s legs out from under him and
throwing him to the ground headfirst was a rea-
sonable use of force. Patel was somewhat frail and
was not resisting or attempting to flee, so the law
clearly forbade Parker’s forceful takedown under
the circumstances.

C. Parker is not entitled to immunity under
Alabama law
Parker separately contends that Alabama’s

immunity doctrine shields him from Patel’s state-
law assault and battery claims. Alabama’s
“[s]tate-agent immunity protects state employees,
as agents of the State, in the exercise of their
judgment in executing their work responsibili-
ties.” Ex parte Hayles, 852 So. 2d 117, 122 (Ala.
2002). The Alabama Supreme Court has adopted
a burden-shifting framework for deciding whether
state-agent immunity applies. Ex parte Estate of
Reynolds, 946 So. 2d 450, 452 (Ala. 2006); see
also Hill v. Cundiff, 797 F.3d 948, 980-81 (11th
Cir. 2015) [25 Fla. L. Weekly Fed. C1493a]
(describing Alabama’s burden shifting frame-
work).

Under this framework, the officer first must
demonstrate that the plaintiff’s claims “arise from
a function that would entitle [the officer] to immu-
nity.” Giambrone v. Douglas, 874 So. 2d 1046,
1052 (Ala. 2003). Here, Patel has conceded that
Parker was acting in such a function, so Patel must
shoulder the burden of showing that Parker
“act[ed] willfully, maliciously, fraudulently, in
bad faith, beyond his or her authority, or under a
mistaken interpretation of the law.” Ex parte
Cranman, 792 So. 2d 392, 402 n.13 (Ala. 2000).
Alabama law also withholds immunity “when the
Constitution or laws of the United States . . .
require otherwise.” Id. at 405.

We have found Alabama’s state-agent immu-
nity to be inapplicable where the plaintiff has
demonstrated that the officer used “gratuitous[ ]”
force in derogation of the Fourth Amendment.
See, e.g., Brown v. City of Huntsville, Ala., 608
F.3d 724, 742 (11th Cir. 2010) [22 Fla. L. Weekly
Fed. C931a]. In Brown, we held that the officer
was not entitled to Alabama’s state-agent immu-
nity where the officer used pepper spray and other
force against the plaintiff “intentionally, gratu-
itously, and in violation of [the plaintiff’s] clearly
established constitutional rights.” Id. We further
concluded that the officer’s use of gratuitous force
when the plaintiff was not resisting supported an

inference that the officer’s conduct was willful.
See id.

We are bound by Brown’s sound reasoning,
and it applies squarely to this case. Similar to the
non-resisting plaintiff in Brown, Patel has shown
that in the light most favorable to him, Parker
employed great force, even though Patel was not
resisting. That suffices to support an inference that
Parker engaged in willful assault and battery. For
that reason, Parker is not entitled to state-law
immunity at this stage of the proceedings.

V.
In sum, the district court did not err in denying

summary judgment to Parker and the City. Nei-
ther we nor the dashboard-camera video record-
ings can resolve the parties’ factual discrepancies
about whether Patel was resisting before Parker
took him to the ground. For these reasons, we
affirm in all respects the district court’s denial of
summary judgment.

AFFIRMED.
))))))))))))))))))

*Honorable Patrick E. Higginbotham, United States
Circuit Judge for the Fifth Circuit, sitting by designa-
tion.

1An example of this phenomenon is “The Dress,” a
photograph that became a viral internet sensation when
viewers were split between whether the dress was blue
and black or white and gold. See, e.g., Jonathan Mahler,
The White and Gold (No, Blue and Black!) Dress That
Melted the Internet, N.Y. Times, Feb. 27, 2015, avail-
able at https://www.nytimes.com/2015/02/28/
business/a-simple-question-about-a-dress-and-the-
world-weighs-in.html.

2A toboggan hat is usually a knit-type beanie, often
worn to keep the head warm in cooler weather. See
https://letterpile.com/humor/Whether-You-Ride-or-
Wear-A-Toboggan-Depends-on-Where-Youre-From
(last visited May 26, 2020).

3In addition to viewing the Parker and Spence
Videos, we have viewed Patel’s clips of those videos at
quarter-speed and with added zoom. While those are
helpful, they do not change the factual picture painted
by the regular dashboard-camera pictures.

4We previously dismissed the rest of the City’s
appeal, since the district court’s denial of summary
judgment on the search-and-seizure claims was not
inextricably intertwined with Parker’s appeal on the
excessive-force claim.

5It is undisputed that Patel’s pre-existing condition
multiplied the harm to Patel. But Defendants fail to
point to a single case where a court discounted the
extent of the injuries simply because the plaintiff was
more susceptible to greater injury. Cf. Sebastian v.
Ortiz, 918 F.3d 1301, 1309 (11th Cir. 2019) [27 Fla. L.
Weekly Fed. C1764a] (“If an officer, for instance,
needlessly handcuffed an injured driver who crashed his
vehicle while speeding and seriously aggravated the
injuries caused by the accident, the fact that the officer
harmed the driver by ‘merely’ applying handcuffs
would not necessarily bar an excessive force claim.”).
Instead, we have said that the “human skull is a rela-
tively hearty vessel for the brain, but it will generally not
fare well in a contest with hardened” ground, and when
an officer uses “extreme force” to bring the skull into
contact with the ground, he can expect that a multitude
of injuries will reverberate from that collision. See
Saunders v. Duke, 766 F.3d 1262, 1269 (11th Cir. 2014)
[25 Fla. L. Weekly Fed. C390a]. Because Patel’s
injuries were significant, severe, and will be felt for a
lifetime—even after discounting the pre-existing
condition—Patel has established enough to survive
summary judgment.

*        *        *



Headnotes and indexes are copyrighted and may not be duplicated by photocopying, printing,
or other means without the express permission of the publishers. 1-800-351-0917

28 Fla. L. Weekly Fed. C1172 U.S. COURT OF APPEALS, ELEVENTH CIRCUIT



Headnotes and indexes are copyrighted and may not be duplicated by photocopying, printing,
or other means without the express permission of the publishers. 1-800-351-0917

D67

Volume 28, Number 24

May 29, 2020 UNITED STATES DISTRICT COURTS
Civil rights—Employment discrimination—Religion—State employee
brought action against state agency which employed him, challenging
his demotion and the agency’s restrictions on religious discussion and
postings in the agency office—Speech by state employee was not on a
matter of public concern, and thus was not entitled to First Amend-
ment protection, where the speech at issue consisted of religious
conversations one-on-one with coworkers, which were described by the
employee as offering information about himself to help people—
Curtailing of public employee’s discussion of religion at work for a
limited period did not substantially burden the employee’s free exercise
of religion, where the policy which curtailed the discussion of religion
was the result of a mistaken belief by the employee’s manager that such
discussion was not allowed, and once that mistaken belief was
discovered the government agency issued a bulletin advising all
departments of the correct policy—Ban of church-related postings on
community bulletin board in a government office violated Free Speech
Clause, where a manager banned church-related postings on the board
and took down a flyer for a church event, and if the same events had
been sponsored by a civic club or other nonreligious organization
rather than a church, the flyers could have been posted—
Abandonment by state agency of policy prohibiting discussion of
religion and posting church-related materials on an office bulletin
board made action to enjoin that policy moot—Even though the policy
was only rescinded in response to the lawsuit and the bulletin could be
countermanded at will, plaintiff’s challenge to instruction is moot
where division director had never adopted or approved the policy, a
manager gave the challenged policy only because he had misunder-
stood the director’s directive to prevent offensive or disparaging
remarks in the office, the policy applied only to the regional office
under the manager, and when the director learned about the policy he
promptly issued an information bulletin making clear that the policy
was no longer in force

KEVIN FIEDOR, Plaintiff, v. FLORIDA DEPARTMENT OF FINANCIAL
SERVICES et al., Defendants. U.S. District Court, Northern District of Florida,
Tallahassee Division. Case No. 4:18cv191-RH-CAS. February 24, 2020. Robert L.
Hinkle, Judge. Counsel: David C. Gibbs, III and Paul Scott Miller, Gibbs Law Firm,
Bartonville, TX, for Plaintiff. Elmer C. Ignacio, Robert J. Sniffen, Matthew J. Carson
and Jeffrey D. Slanker, Sniffen & Spellman, P.A., Tallahassee, for Defendants.

OPINION ON THE MERITS

This case arises from a state agency’s regional manager’s mistaken
view that agency policy prohibited employees from discussing
religion at work or posting church-related materials on an office
bulletin board. After the mistake came to light as a result of this
lawsuit, the agency issued an unequivocal correction. Employees of
the regional office now may discuss religion and post church-related
materials on the bulletin board. Following a bench trial, this opinion
holds moot the plaintiff employee’s challenge to the manager’s now-
abandoned position. The opinion sets out the court’s findings of fact
and conclusions of law.

I. Facts
The Florida Department of Financial Services has a Division of

Investigative and Forensic Services. The Division has a Bureau of Fire
and Arson Investigations. The Bureau has regional offices. In 2016,
the plaintiff Kevin Fiedor managed the Bureau’s northwest regional
office in Pensacola. The Division director was Simon Blank, whose
office was in Tallahassee. The Division had an Inspector General.

An employee in the northwest region complained that Mr. Fiedor
had repeatedly pressured him to attend church events. Mr. Fiedor is an
active member of a Baptist church. The employee said he suffered
adverse treatment when he did not yield to Mr. Fiedor’s pressure. The
employee also complained about other matters.

Mr. Blank asked the Inspector General to investigate. The Inspec-
tor General concluded that Mr. Fiedor had pressured multiple
employees to attend church events. The Inspector General also found,
based on statements of multiple witnesses, that one of Mr. Fiedor’s
employees, Tony Grice, used vile epithets in the office to refer to
African Americans and gays. The Inspector General found that
another of Mr. Fiedor’s employees, David O’Dell, made disapproving
remarks about gays and was disrespectful to fellow employees.

In April 2017, Mr. Blank demoted Mr. Fiedor. Mr. Blank accepted
the Inspector General’s finding that Mr. Fiedor pressured employees
to attend church events but demoted him primarily for other reasons.
Mr. Blank would have made the same decision anyway, that is, would
have demoted Mr. Fiedor anyway, even had Mr. Fiedor not pressured
employees to attend church events and even had there been no
discussion of religion in the office at all.

Mr. Blank’s principal concern was Mr. Fiedor’s failure to deal with
unrelated management and personnel issues—issues that were
substantial and had persisted for months. These included the vile
remarks, a subordinate’s creation of a hostile environment in an
outlying office, and a report that an employee committed acts of
domestic violence and showed suicidal ideation. The employee was
a law enforcement officer for whom domestic violence or suicidal
ideation were of special concern.

In addition to demoting Mr. Fiedor, Mr. Blank suspended Mr.
Grice and required Mr. O’Dell and Mr. Grice to attend diversity
training.

Mr. Blank did not take these actions against Mr. Fiedor, Mr.
O’Dell, or Mr. Grice based on their religious beliefs or practices.

After the demotion, Mr. Fiedor continued to work in the northwest
regional office. The new manager of the office was Mr. O’Dell. Mr.
Blank told Mr. O’Dell it was his responsibility to prohibit offensive or
disparaging remarks in the office. This was hardly surprising and
certainly not inappropriate. Mr. O’Dell had, after all, himself been
disrespectful to other employees, and he was now in charge of an
office in which a coworker had openly used vile epithets—conduct
that any competent manager would not tolerate. Mr. Blank did not tell
Mr. O’Dell to prohibit discussion of religion or the posting of church-
related materials on the bulletin board. Indeed, in the conversation
between Mr. Blank and Mr. O’Dell, religion was not mentioned at all.
Mr. O’Dell has admitted this.

Mr. O’Dell misconstrued Mr. Blank’s instruction. The reason was
not lack of clarity on Mr. Blank’s part but may have been Mr. O’Dell’s
misunderstanding of the reasons for Mr. Fiedor’s demotion. Mr.
Blank did not explain to Mr. O’Dell that management failures were
the primary reason for Mr. Fiedor’s demotion or even that there was
a sustained finding that he had pressured subordinates to attend church
events. Mr. O’Dell incorrectly believed Mr. Fiedor was demoted for
merely posting information on the bulletin board about church events.
And Mr. O’Dell incorrectly believed he was sent to diversity training
not for being disrespectful to other employees but for discussing
religion. Mr. O’Dell incorrectly concluded that when Mr. Blank said
not to tolerate offensive remarks—Mr. Blank may even have said
inappropriate remarks—he meant not just the vile epithets and
disrespectful references to sexual orientation but also any discussion
of religion.

Based on his incorrect interpretation of Mr. Blank’s instruction,
Mr. O’Dell told Mr. Fiedor and Mr. Grice they could not discuss
religion in the office or post church-related materials on the bulletin
board. Mr. O’Dell says some member of management—he does not
remember who—told Mr. O’Dell at some point—he does not
remember when—that religious discussions or postings were
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prohibited. Mr. O’Dell now genuinely believes this occurred. But
without more information, it is impossible to know whether this, too,
was simply Mr. O’Dell’s misinterpretation of someone’s disapproval
of disparaging remarks unrelated to religion—or even whether it was
Mr. O’Dell who raised the subject and then misinterpreted the other
person’s response. I do not credit the assertion that anyone in the chain
of command above Mr. O’Dell ever instructed Mr. O’Dell or anyone
else that there could be no discussion of religion or posting of church-
related materials.

Mr. O’Dell and Mr. Grice attended diversity training at the
Department’s office in Tallahassee. As part of the training, those
seated at each table were asked to find something they had in com-
mon. When those at another table reported they had the same religion,
Mr. O’Dell and Mr. Grice were surprised, believing that discussing
this was somehow improper. The event and their reaction show two
things: first, how thoroughly they misunderstood the reasons for Mr.
Fiedor’s demotion; and second, that even the Department’s diversity
trainers see nothing wrong with discussing religion when subordinates
are not pressured.

As he left the diversity training, Mr. O’Dell saw a flyer for a
church-related event on a bulletin board. Believing incorrectly that
this violated Department policy, Mr. O’Dell reported this to his first-
level supervisor in Tallahassee, Chris Welch, who may have re-
sponded, “You’re kidding.” The record is unclear on whether the flyer
was removed in response to the comment, if so who removed it, and,
if it was removed, whether it was put back up. Nobody with personal
knowledge testified on these matters, and I do not credit the limited
testimony on this subject, including the testimony about statements by
unidentified others. That the Department allowed the flyer to be
posted in the first place is not surprising—the Department had no
policy prohibiting church-related materials on community bulletin
boards. I do not credit Mr. Fiedor’s testimony that he was told the flyer
went up only because a person responsible for monitoring the bulletin
board was on vacation.

In September 2017, Mr. Fiedor filed a charge of discrimination
with the Florida Commission on Human Relations challenging his
demotion and the ban on religious discussions or postings. Mr. O’Dell
submitted an affidavit on January 2, 2018 saying he had been “advised
from management to monitor the bulletin board in the office to make
sure that nothing religious or political was posted there.” Pl.’s Ex. 7.
This reflected Mr. O’Dell’s misunderstanding of what he had been
told. Mr. Blank probably read the affidavit at some point, but he did
not believe Mr. O’Dell was actually prohibiting the posting of
religious material. Mr. Blank took no action in response to the
affidavit.

In April 2019, an employee of the northwest region—not Mr.
Fiedor— posted on the bulletin board a flyer for an event at the same
church Mr. Fiedor attended. Mr. O’Dell took it down. He reported this
to Mr. Welch, who said he did not think this needed to be taken down.
But the flyer was not put back up.

A summary-judgment motion in this lawsuit was heard on July 25,
2019. Mr. Blank learned as a result of that hearing that Mr. O’Dell had
indeed taken down at least one church-related flyer; this was no longer
just an allegation. Mr. Blank promptly issued a bulletin through an
electronic system to all division employees—not just those in the
northwest region—entitled “religious expression in the workplace.”
The bulletin said:

This information bulletin is sent to emphasize that the Division of
Investigative & Forensic Services has not had, and does not have, nor
does the Department of Financial Services, any policy prohibiting or
discouraging employees from engaging in religious expression in the
workplace. This includes verbal and written expressions (including on
Division bulletin boards).

Notwithstanding the above, when engaging in religious expression
you must be sensitive to the following:

• Other employees have the right not to be coerced or pressured
into sharing in or submitting to another’s beliefs or invitations or being
subjected to unwelcome religious harassment

• Religious expression must not create the reasonable appearance
that the Division or Department sponsors, endorses, or inhibits
religion generally, or favors or disfavors a particular religion.

It is not always clear when religious expression is appropriate or
inappropriate. If you have any questions, please consult Employee
Relations.

Defs.’ Ex. 3.
Mr. O’Dell received the bulletin and changed course. He no longer

prohibits religious discussion or the posting of church-related
materials. I do not credit Mr. Fiedor’s contrary testimony. The bulletin
and the policy it confirms remain in effect.

II. Proceedings
Mr. Fiedor filed this action against the Department of Financial

Services, against Mr. Blank in his official and individual capacities,
and against the Inspector General and two of her employees in their
individual capacities. The amended complaint asserted claims for
damages and injunctive relief under the First Amendment’s Free
Exercise Clause (count 1), Title VII of the Civil Rights Act of 1964
(count 2), and the Florida Civil Rights Act (count 3), and asserted a
claim for injunctive relief under the Florida Religious Freedom
Restoration Act (count 4). The amended complaint was later con-
strued to include in count 1 a claim under the First Amendment’s
Freedom of Speech Clause. See ECF No. 103 at 3.

The amended complaint challenged both the demotion and the
restrictions on religious discussion and postings. The defendants
moved for summary judgment. The record established without
genuine dispute that Mr. Blank demoted Mr. Fiedor primarily for
management failings unrelated to religion. Mr. Blank also consid-
ered—and accepted—the Inspector General’s reasonable finding that
Mr. Fiedor pressured employees to attend church events. Demoting
Mr. Fiedor on these grounds was not improper, so summary judgment
was granted for the defendants on the demotion claims. Summary
judgment was not granted on the religious-restrictions claims, but the
claims were narrowed.

A more complete matching of the claims to the counts in the
amended complaint and the summary-judgment ruling is as follows.

Count 1 asserted a claim under 42 U.S.C. § 1983 based on both the
demotion and the religious restrictions. The count sought an injunc-
tion against Mr. Blank in his official capacity and an award of
damages against the individual defendants. Recognizing that the state
is not a “person” within the meaning of § 1983, see, e.g., Will v. Mich.
Dep’t of State Police, 491 U.S. 58, 64 (1989), the count did not name
the Department as a defendant. The count explicitly invoked the Free
Exercise Clause and was deemed amended to also invoke the Freedom
of Speech Clause. The count sought an award of damages caused by
the demotion—not an award of damages caused by the religious
restrictions. Summary judgment was granted on the damages claim
because the record established the demotion was not unconstitutional.
An alternative basis for the ruling was qualified immunity. Summary
judgment was denied on the part of count 1 seeking an injunction
against Mr. Blank that would end the religious restrictions.

Count 2 asserted a claim against the Department of Financial
Services, not the other defendants, based on Title VII, which prohibits
discrimination based on religion in the terms, conditions, or privileges
of employment. 42 U.S.C. § 2000e-2(a)(1). The count sought an
award of damages caused by the demotion—not an award of damages
caused by the religious restrictions. Here, as on count 1, summary
judgment was granted on the damages claim because the record
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established the demotion was not based on religion. The religious
restrictions did not rise to the level of an adverse employment action,
see, e.g., Davis v. Town of Lake Park, 245 F.3d 1232, 1238-39 (11th
Cir. 2001) [14 Fla. L. Weekly Fed. C543a], overruled on other
grounds by Burlington N. & Santa Fe Ry. Co. v. White, 548 U.S. 53
(2006) [19 Fla. L. Weekly Fed. S326a], nor were they “sufficiently
severe or pervasive to alter the conditions of the victim’s employment
and create an abusive working environment.” Miller v. Kenworth of
Dothan, Inc., 277 F.3d 1269, 1275 (11th Cir. 2002) [15 Fla. L.
Weekly Fed. C172a] (quoting Harris v. Forklift Sys., Inc., 510 U.S.
17, 21 (1993)). Summary judgment thus was granted for the Depart-
ment not only on the Title VII damages claim but also on the Title VII
religious-restrictions claim. And the ruling on the Title VII religious-
restrictions claim made no difference anyway, because the claim for
an injunction ending the religious restrictions went forward under
count 1 against Mr. Blank in his official capacity.

Count 3 asserted a claim against the Department, not the other
defendants, based on the Florida Civil Rights Act. The substantive
principles that govern the Act track those under Title VII. See, e.g.,
Harper v. Blockbuster Entm’t Corp., 139 F.3d 1385, 1387 (11th Cir.
1998). Summary judgment was granted on this count for the same
reasons as on count 2.

Count 4 asserted a claim against the Department, not the other
defendants, under the Florida Religious Freedom Restoration Act,
based on both the demotion and the religious restrictions. The count
sought an injunction, not damages, apparently recognizing that the
Act does not create an action for damages. See, e.g., Muhammad v.
Cruz, No. 4:14cv379-MW/GRJ, 2016 WL 3360501 (N.D. Fla. June
15, 2016); Youngblood v. Florida, No. 3:01cv1449-J-16MCR, 2005
WL 8159645 (M.D. Fla. Mar. 17, 2005). Summary judgment was
granted for the Department on the demotion claim but not on the
religious-restrictions claim.

These rulings left pending the claims for an injunction against the
Department (in count 4) and against Mr. Blank in his official capacity
(in count 1) that would end the religious restrictions. Because no
damages claims remained in the case, the parties were not entitled to
a jury trial. The case proceeded to a bench trial.

I make credibility determinations consistent with the statements of
fact in this opinion. In addition, I credit Mr. Blank’s testimony in its
entirety. I do not credit Mr. Fiedor’s testimony about what he was told
by managers except to the extent corroborated by them and set out in
this opinion. I credit Mr. Fiedor’s testimony about his religious beliefs
and practices except as otherwise noted in this opinion. Mr. Fiedor is
a devout Christian who genuinely believes he has a religious duty to
share the gospel in appropriate circumstances—though not necessar-
ily at work.

This opinion ultimately concludes that the only remaining
claims—the claims for an injunction ending the religious restric-
tions—are moot. It is useful to begin the analysis, though, with an
examination of the substantive principles applicable to the claims. To
know whether a claim is moot, one must first understand the claim. Or
at least it helps.

III. The Freedom of Speech Clause and the Discussion of Reli-
gion
When the government acts as an employer, its interest in regulating

the speech of its employees is significantly different from its interest
in regulating the speech of citizens in general. See Pickering v. Bd. of
Educ. of Township High Sch. Dist. 205, 391 U.S. 563, 568 (1968).
“Government employers, like private employers, need a significant
degree of control over their employees’ words and actions; without it,
there would be little chance for the efficient provision of public
services.” Garcetti v. Ceballos, 547 U.S. 410, 418 (2006) [19 Fla. L.
Weekly Fed. S203a] (citing Connick v. Myers, 461 U.S. 138, 143

(1983)).
Citizens do not surrender their First Amendment Freedom of

Speech rights by accepting public employment. See Lane v. Franks,
573 U.S. 228, 231 (2014) [24 Fla. L. Weekly Fed. C875a]. “Rather,
the First Amendment protection of a public employee’s speech
depends on a careful balance ‘between the interests of the employee,
as a citizen, in commenting upon matters of public concern and the
interests of the State, as an employer, in promoting the efficiency of
the public services it performs through its employees.’ ” Id. (quoting
in part Pickering, 392 U.S. at 568).

Mr. Fiedor asserts his First Amendment right to free speech was
violated when he was prohibited from discussing his religious beliefs
with coworkers. But the Freedom of Speech Clause protects a public
employee only when speaking as a citizen on a matter of public
concern. See Alves v. Bd. of Regents of Univ. Sys. of Ga., 804 F.3d
1149, 1159-60 (11th Cir. 2015) [25 Fla. L. Weekly Fed. C1744a]
(citing Garcetti, 547 U.S. at 418). “To fall within the realm of public
concern an employee’s speech must relate to any matter of political,
social, or other concern to the community.” Id. at 1162 (internal
quotation marks and citations omitted). Speech is rarely entirely
private or entirely public. Id. Instead, the court must consider the
whole record and ask “whether the main thrust of the speech in
question is essentially public in nature or private.” Id. (quoting Vila v.
Padròn, 484 F.3d 1334, 1340 (11th Cir. 2007) [20 Fla. L. Weekly Fed.
C541a]). Relevant considerations are the content, form, and context
of a given statement. Id.

Mr. Fiedor’s discussion of his religion with coworkers was not on
a matter of public concern. He said he typically had religious conver-
sations one-on-one with coworkers. He described it as counseling. He
said he mainly offered information about himself to help people. This
was speech that, made on a street corner, plainly would have been
protected by the Freedom of Speech Clause. But not when made
privately to other employees in the workplace.

IV. The Free Exercise Clause and the Discussion of Religion
The principles derived from Pickering for the Freedom of Speech

Clause apply also to the Free Exercise Clause, but with a twist. See
Walden v. Ctrs. for Disease Control & Prevention, 669 F.3d 1277
(11th Cir. 2012) [23 Fla. L. Weekly Fed. C768a]; see also Shahar v.
Bowers, 114 F.3d 1097 (11th Cir. 1997) (en banc). To prevail on a
Free Exercise claim, a public employee does not need to show that the
speech or conduct at issue was on a matter of public concern; in most
cases, as here, religious discussion among employees is not on a
matter of public concern. It suffices instead to show that the govern-
ment employer “substantially burdened” the employee’s exercise of
“sincerely held religious beliefs.” Walden v. Ctrs. for Disease Control
& Prevention, No. 1:08-cv-2278, 2010 WL 11493832 at *11 (N.D.
Ga. Mar. 18, 2010) (J. Carnes, J.). The Eleventh Circuit adopted this
reasoning on appeal. See Walden, 669 F.3d at 1286 (“There is no need
to engage in the Pickering balancing test here, however, because [the
plaintiff] cannot point to any evidence that [the defendants] burdened
one of her sincerely held religious beliefs.”).

“To substantially burden means to prevent an individual from
engaging in religiously mandated activity, or to require participation
in an activity prohibited by religion.” Walden, 2010 WL 11493832 at
*6 (quoting Midrash Sephardi, Inc. v. Town of Surfside, 366 F.3d
1214, 1226 (11th Cir. 2004) [17 Fla. L. Weekly Fed. C453a]).

Mr. Fiedor has a sincerely held religious belief that he must
sometimes discuss his religion and invite people to church. But Mr.
Fiedor testified that this obligation is not constant and that he is
required to discuss religion only at “appropriate” times. Mr. Fiedor’s
testimony was not at all clear on when he must initiate conversations,
invite coworkers to church, or discuss religion in general. Thus, for
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example, he first testified that he never initiated religious conversa-
tions at work and that, instead, at work he talked about work. He later
modified this testimony, acknowledging that he did sometimes initiate
conversations about religion, but he gave no clear statement that he
was religiously obligated to discuss his religion with coworkers during
the workday. And he said that when coworkers came to him, he
offered them encouragement and advice, not an overt discussion of
religion.

Mr. Fiedor’s own testimony about his religious obligation to share
his beliefs did not show an obligation to speak about religion in the
workplace. And he has ready alternatives: he can speak to anyone,
including coworkers, at other times and places. Curtailing Mr.
Fiedor’s discussion of religion at work for a limited period—that is,
from the time of Mr. O’Dell’s mistaken instruction until Mr. Blank set
it straight—did not substantially burden Mr. Fiedor’s free exercise of
religion.

Moreover, Mr. Fiedor had a history of pressuring subordinates to
attend church events, at least as shown by an Inspector General’s
sustained finding based on statements of multiple witnesses. No
policymaker determined that this history called for a prohibition on all
religious discussion by Mr. Fiedor in the workplace, but such a
determination, had it been made, would have implicated not only the
government’s interest in maintaining an efficient workforce, but also
its interest in protecting the First Amendment rights of other employ-
ees. Under Pickering, Mr. Fiedor’s right to discuss religion would
properly be balanced against the Department’s interests. See
Pickering, 391 U.S. at 568; see also Walden, 2010 WL 11493832 at
*8. Had the Department elected, in response to Mr. Fiedor’s history of
pressuring subordinates, to prohibit him from discussing religion in
the workplace, the Pickering balance might well tip in the Depart-
ment’s favor. See Shahar, 114 F.3d at 1107-08 (holding that to prevail
under Pickering, a government employer need not “allow events to
unfold to the extent that the disruption of the office and the destruction
of working relationships is manifest before taking action” or make “a
particularized showing of interference with the provision of public
services”) (quoting Connick v. Myers, 461 U.S. 138, 150-52 (1983));
see also Walden, 2010 WL 11493832 at *9.

Mr. Fiedor has not shown that his Free Exercise rights were
violated by the temporary ban on discussing religion in the workplace.

V. FRFRA and the Discussion of Religion
The Florida Religious Freedom Restoration Act (“FRFRA”)

provides additional protection for the exercise of religion. The Act
provides that “[t]he government shall not substantially burden a
person’s exercise of religion, even if the burden results from a rule of
general applicability,” unless the government can demonstrate the
burden furthers “a compelling government interest” and is “the least
restrictive means of furthering that compelling governmental
interest.” Fla. Stat. § 761.03.

As the statutory text makes clear, FRFRA applies only to govern-
ment action that imposes a substantial burden on a person’s exercise
of religion. See Warner v. City of Boca Raton, 887 So. 2d 1023, 1032
(Fla. 2004) [29 Fla. L. Weekly S454a] (stating that to prevail on a
FRFRA claim, a plaintiff must show “the government has placed a
substantial burden on a practice motivated by a sincere religious
belief”). Under Florida law, just as under the federal authorities cited
above, “a substantial burden on the free exercise of religion is one that
either compels the religious adherent to engage in conduct that his
religion forbids or forbids him to engage in conduct that his religion
requires.” Id. at 1033; see also Cambridge Christian Sch., Inc. v. Fla.
High Sch. Athletic Ass’n, Inc., 942 F.3d 1215, 1249-50 (11th Cir.
2019) [28 Fla. L. Weekly Fed. C587a].

As set out above, prohibiting Mr. Fiedor from discussing religion
at work did not substantially burden his exercise of religion. He is not

entitled to prevail on this claim.

VI. The Bulletin Board
When the government creates a limited public forum—including,

for example, a community bulletin board in a government office—the
government “may not exclude speech” if doing so “is not reasonable
in light of the purpose served by the forum” or is based on “view-
point.” See Christian Legal Soc’y Chapter of the Univ. of Cal. v.
Martinez, 561 U.S. 661, 685 (2010) [22 Fla. L. Weekly Fed. S667a]
(quoting Rosenberger v. Rector & Visitors of the Univ. of Va., 515
U.S. 819, 829 (1995)).

The northwest regional office had a bulletin board on which
employees were free to post information on a broad array of subjects,
including, for example, community events. Before Mr. O’Dell banned
church-related postings, Mr. Fiedor had posted flyers about events at
his church. After Mr. O’Dell’s edict, Mr. Fiedor discontinued the
practice. When another employee posted a flyer for an event at Mr.
Fiedor’s church, Mr. O’Dell removed it.

This violated the First Amendment’s Free Speech Clause and
perhaps also the Free Exercise Clause. The explanation is straightfor-
ward: had the same events been sponsored by a civic club or other
nonreligious organization rather than a church, the flyers could have
been posted. Banning use of a bulletin board or other limited public
forum for religious content, when the same content would be permit-
ted if not religious, will not do. See, e.g., Lamb’s Chapel v. Ctr.
Moriches Union Free Sch. Dist., 508 U.S. 384, 393 (1993) (holding
unconstitutional a rule that “discriminate[d] on the basis of viewpoint”
by permitting government property to be used for the presentation of
all views about a subject except those dealing with the subject from a
religious standpoint). And while, as set out above, the finding that Mr.
Fiedor had pressured subordinates would have justified limitations on
his discussion of religion with coworkers, he no longer held his
management position, and a bulletin-board posting, without more,
posed no risk of infringing the rights of others or interfering with the
efficient provision of public services.

But for the issue of mootness, Mr. Fiedor would be entitled to an
injunction protecting his right to place church-related material of this
kind on the bulletin board.

VII. Mootness
The Department voluntarily abandoned the policies Mr. Fiedor

seeks to enjoin. Mr. Fiedor is no longer prohibited from discussing
religion with coworkers or from posting church-related materials on
the bulletin board. Mr. Blank’s information bulletin made this clear.
And the bulletin has been followed without fail; there has been no
return to Mr. O’Dell’s abandoned policies. I credit Mr. O’Dell’s
testimony that the bulletin completely changed the practice in the
northwest regional office, and I do not credit Mr. Fiedor’s contrary
testimony.

To support federal jurisdiction, a claim must present a live case or
controversy not only when filed but at every stage of the proceeding.
A change of circumstances may render a case moot. See Coral Springs
St. Sys., Inc. v. City of Sunrise, 371 F.3d 1320, 1328-29 (11th Cir.
2004) [17 Fla. L. Weekly Fed. C644a]. But voluntary cessation of
allegedly illegal conduct does not always—or even usually—render
a case moot, because a defendant may return to its old ways. Id.; see
also Sec’y of Labor v. Burger King Corp., 955 F.2d 681, 684 (11th
Cir. 1992).

In this circuit, government actors “have been given considerably
more leeway than private parties in the presumption that they are
unlikely to resume illegal activities.” Coral Springs, 371 F.3d at 1328-
29. “[W]hen the defendant is not a private citizen but a government
actor, there is a rebuttable presumption that the objectionable behavior
will not recur.” Troiano v. Supervisor of Elections in Palm Beach Cty.,
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382 F.3d 1276, 1283 (11th Cir. 2004) [17 Fla. L. Weekly Fed.
C1010a] (emphasis in original). Thus, “a challenge to governmental
action has been mooted when the alleged wrongdoers have ceased the
allegedly illegal behavior and the court can discern no reasonable
chance that they will resume it upon termination of the suit.” Id. at
1284 (emphasis in original). “An assertion of mootness in such a case
should be rejected only when there is a substantial likelihood that the
offending policy will be reinstated if the suit is terminated.” Atheists
of Fla., Inc. v. City of Lakeland, 713 F.3d 577, 594 (11th Cir. 2013)
[24 Fla. L. Weekly Fed. C159a] (internal quotation marks and citation
omitted).

In determining whether a policy is likely to be reinstated, “the
Court is more likely to find that the challenged behavior is not
reasonably likely to recur where it constituted an isolated incident,
was unintentional, or was at least engaged in reluctantly.” Id. (internal
quotation omitted); see Kennedy v. Omegagas & Oil, LLC, 748 F.
App’x 886 (11th Cir. 2018) (holding moot a claim that the defendant’s
convenience store did not comply with the ADA; the defendant
mistakenly believed, based on state inspections, that the store was
ADA compliant and promptly fixed the violations upon learning it
was not). On the other hand, a court is more likely to find a reasonable
expectation of recurrence “when the challenged behavior constituted
a continuing practice or was otherwise deliberate.” Atheists of Fla.,
Inc., 713 F.3d at 594 (internal quotation omitted); see Sheely v. MRI
Radiology Network, P.A., 505 F.3d 1173 (11th Cir. 2007) [21 Fla. L.
Weekly Fed. C146b] (holding a claim not moot when the challenged
practice resulted from a years-long policy at the highest levels of
management and had been vehemently enforced on multiple occa-
sions).

The Eleventh Circuit has noted several other factors that affect the
mootness analysis: whether the termination of the offending policy
was unambiguous; whether the termination was the result of substan-
tial deliberation or simply an attempt to manipulate jurisdiction; and
whether the defendant consistently applied the new policy. Rich v.
Sec’y, Fla. Dep’t of Corr., 716 F.3d 525, 531-32 (11th Cir. 2013) [24
Fla. L. Weekly Fed. C269a].

I find that the challenged instruction not to discuss religion or post
church-related materials on the bulletin board has been completely
and unequivocally abandoned and that there is no significant chance
it will be reinstated. The instruction was a mistake at the outset; the
division director Mr. Blank never adopted or approved it. Mr. O’Dell
gave the challenged instruction only because he misunderstood Mr.
Blank’s directive to prevent offensive or disparaging remarks in the
office. The instruction applied only to the northwest regional office
managed by Mr. O’Dell, not to any other bureau or division of the
Department of Financial Services. When Mr. Blank learned that the
instruction had been given and acted on, Mr. Blank promptly issued
the information bulletin making clear that the instruction was no
longer in force.

To be sure, the information bulletin was a response to events that
came to light in this lawsuit. The bulletin was an attempt not only to
properly manage the division going forward but also to improve the
defendants’ position in the lawsuit. In most circumstances, a change
in policy during and in response to a lawsuit, especially when
announced only in a bulletin that could be countermanded at will,
would not support a finding of mootness. The critical difference here
is that Mr. O’Dell’s instruction was a mistake from the outset. There
is no chance that Mr. O’Dell—whose personal views have never lined
up with the instruction he mistakenly thought he was obligated to
give—will repeat the mistake. The case is moot. See Atheists of Fla.,
Inc., 713 F.3d at 577 (stating that a government actor’s voluntary
abandonment of a challenged policy renders the challenge moot
unless there is “a substantial likelihood that the offending policy will

be reinstated if the suit is terminated”).

VIII. Conclusion
The Inspector General concluded that Mr. Fiedor pressured

subordinates to attend church events. Mr. Blank, the division director,
demoted Mr. Fiedor primarily for unrelated mismanagement of his
office. Among the mismanagement was failure to prevent the use of
vile epithets for African Americans and gays and failure to deal
appropriately with unrelated issues.

Mr. Blank told Mr. Fiedor’s replacement, Mr. O’Dell, to prohibit
offensive or disparaging remarks in the office. Mr. O’Dell misunder-
stood this as a directive to prohibit all discussion of religion and the
posting of church-related materials on the office bulletin board. Mr.
O’Dell instructed Mr. Fiedor not to engage in these activities.

When Mr. Blank learned of Mr. O’Dell’s erroneous instruction, he
issued an unequivocal information bulletin to the contrary. There is no
chance that the erroneous instruction will be reinstated. Mr. Fiedor’s
challenge to the instruction is moot.

A separate order will be entered directing the entry of judgment on
all claims.

*        *        *

Labor relations—Fair Labor Standards Act—Setoffs—Counterclaims
for civil theft and negligence, requesting an amount that would offset
plaintiff’s FLSA claim and deprive plaintiff of her cash in hand, cannot
proceed, and the affirmative defense requesting set-off must be
stricken—This type of setoff in action to enforce FLSA minimum wage
and overtime provisions is inappropriate because such set-off deprives
employee of her “cash in hand”—Motion to dismiss counterclaims and
to strike affirmative defenses granted

RONALD KING, Plaintiff, v. 12 VISUAL, INC., Defendant. U.S. District Court,
Middle District of Florida, Fort Myers Division. Case No. 2:19-cv-00634-FtM-
60NPM. February 6, 2020. Tom Barber, Judge. Counsel: Michael Gulisano, Gulisano
Law, PLLC, Coral Springs, for Plaintiff. John Wicker, Costello & Wicker, P.A., Ft.
Myers, for Defendant.

ORDER GRANTING “PLAINTIFF’S MOTION TO
DISMISS DEFENDANT’S COUNTERCLAIMS

AND TO STRIKE AFFIRMATIVE DEFENSES”

This matter is before the Court on “Plaintiff’s Motion to Dismiss
Defendant’s Counterclaims and to Strike Affirmative Defenses,” filed
by counsel on December 1, 2019. (Doc. 21). On December 12, 2019,
Defendant, through counsel, filed a response in opposition to the
motion. (Doc. 23). After reviewing the motion, response, court file,
and the record, the Court finds as follows:

Background
On September 3, 2019, Plaintiff filed his complaint alleging

violations of the Fair Labor Standards Act. (Doc. 2). After receiving
an extension of time from the Court, Defendant filed its answer,
affirmative defenses, and counterclaims on November 12, 2019.
(Docs. 19, 20). In its counterclaims, Defendant sues Plaintiff for (1)
Civil Theft—(Unauthorized Use of Company Credit Card (Count I),
(2) Civil Theft—Theft of Dashboard from Company Vehicle (Count
II), and (3) Negligence—Removal of Dashboard from Company
Vehicle (Count III).

Legal Standard
“A motion to dismiss a counterclaim pursuant to Federal Rule of

Civil Procedure 12(b)(6) is evaluated in the same manner as a motion
to dismiss a complaint.” Geter v. Galardi S. Enterprises, Inc., 43 F.
Supp. 3d 1322, 1325 (S.D. Fla. 2014). Consequently, the Court “takes
the allegations in the counterclaim as true and construes the allega-
tions ‘in the light most favorable to the [Defendants].’ ” Nicopior v.
Moshi Moshi Palm Grove, LLC, 375 F. Supp. 3d 1278, 1282 (S.D. Fla.
2019) (alteration in original) (quoting Rivell v. Private Health Care
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Systems, Inc., 520 F.3d 1308, 1309 (11th Cir. 2008) [21 Fla. L.
Weekly Fed. C498a]). When considering a motion to dismiss, all facts
set forth in the counterclaim “are to be accepted as true and the court
limits its consideration to the pleadings and exhibits attached thereto.”
Id. (quoting Grossman v. Nationsbank, N.A., 225 F.3d 1228, 1231
(11th Cir. 2000)).

“While a complaint attacked by a Rule 12(b)(6) motion to dismiss
does not need detailed factual allegations, a plaintiff’s obligation to
provide the grounds of his entitle[ment] to relief requires more than
labels and conclusions . . . .” Bell Atl. Corp. v. Twombly, 550 U.S. 544,
555 (2007) [20 Fla. L. Weekly Fed. S267a] (internal citation and
quotations omitted) (alteration in original). In order to survive a
motion to dismiss, factual allegations must be sufficient “to state a
claim for relief that is plausible on its face.” Id. A claim is facially
plausible when the pleaded facts allow the court “to draw the reason-
able inference that the defendant is liable for the misconduct alleged.”
Ashcroft v. Iqbal, 556 U.S. 662, 678 (2009) [21 Fla. L. Weekly Fed.
S853a].

Analysis
In his motion, Plaintiff argues (1) Defendant’s counterclaims are

barred in FLSA cases under Brennan and its progeny, (2) the Court
lacks jurisdiction over the Defendant’s permissive state law counter-
claims, (3) Defendant’s counterclaims fail to state a cause of action for
civil theft or negligence, (4) Defendant’s affirmative defenses must be
stricken under Brennan and its progeny, and (5) Plaintiff is entitled to
attorney’s fees and costs pursuant to § 772.11(1), Florida Statutes,
because there are no justiciable issues of law or fact to support a civil
theft claim.

It is well established that “set-offs against back pay awards are
inappropriate in actions to enforce FLSA minimum wage and
overtime provisions because such set-offs deprive employees of their
‘cash in hand.’ ” See, e.g., Mizelle v. Edgewood Nursing Ctr., Inc.,
3:09-cv-605-J-34JRK, 2010 WL 11507128, at *2 (M.D. Fla. Feb. 25,
2010) (citing Brennan v. Heard, 491 F.2d 1, 4 (5th Cir. 1974)). The
Court finds the reasoning and analysis presented in Mizelle persuasive.

In this case, Defendant’s counterclaims for civil theft and negli-
gence request $3,469.28—an amount that would offset Plaintiff’s
FLSA claim for $3,612 and deprive Plaintiff of her cash in hand. This
is the type of inappropriate set-off that would “clutter these proceed-
ings with the minutiae of other employer-employee relationships” and
deprive Plaintiff of her “cash in hand.” Id. (quoting Brennan, 491 F.2d
at 3). Consequently, the Court finds that the counterclaims cannot
proceed, and the affirmative defenses requesting set-off must be
stricken. However, the Court declines to award attorney’s fees and
costs to Plaintiff at this time.

It is therefore
ORDERED, ADJUDGED, and DECREED:
1. “Plaintiff’s Motion to Dismiss Defendant’s Counterclaims and

to Strike Affirmative Defenses” (Doc. 21) is hereby GRANTED IN
PART and DENIED IN PART.

2. Counts I, II, and III of Defendant’s counterclaims are DIS-
MISSED WITHOUT PREJUDICE to any right Defendant may
have to pursue these claims in the appropriate forum.

3. All affirmative defenses that request set-off are STRICKEN.
4. Plaintiff’s request for attorney’s fees and costs is DENIED.

*        *        *
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Bankruptcy—Jurisdiction—Core proceeding—Federal bankruptcy
court has jurisdiction over Chapter 15 debtor’s proceeding supplemen-
tary against judgment debtor’s spouse based in fraudulent transfer
solely on basis that proceeding is a “related to” case under Title 11—
Although labeled as a core matter, fraudulent transfer proceeding
supplementary is a related-to matter that must be treated as non-core,
where proceeding aims only to augment estate administered by debtor,
does not stem from bankruptcy estate, and would not necessarily be
resolved in claims allowance process—Nevertheless, district court has
discretion to deny request to withdraw the reference to rule on spouse’s
motion to dismiss notice to appear in proceeding supplementary, in
which case bankruptcy court is permitted to enter a proposed ruling on
spouse’s motion to dismiss—Alternatively, district court has discretion
to withdraw the reference and rule on motion to dismiss itself—In light
of broad discretion afforded to district court and role of bankruptcy
court in this related-to matter, bankruptcy court would take no action
on spouse’s motion to dismiss notice to appear until district court rules

In re: BRITISH AMERICAN INSURANCE COMPANY LIMITED, Debtor in a
Foreign Proceeding. U.S. Bankruptcy Court, Southern District of Florida, West Palm
Beach Division.  Case Nos. 09-31881-EPK, 09-35888-EPK, Jointly Administered,
Chapter 15. BRITISH AMERICAN INSURANCE COMPANY LIMITED, Plaintiff,
v. ROBERT FULLERTON, BRIAN BRANKER, RAMCHAND RAMNARINE,
LAWRENCE DUPREY, SHIVA RAMBERRAN, GREEN ISLAND HOLDINGS,
LLC, CHARLES PRATT, PETER KRIEGER, and VOYAGER DEVELOPMENT,
LLC, Defendants. Adv. Case No. 11-03118-EPK. May 17, 2019. Erik P. Kimball,
Judge.

Order Determining That Proceeding Supplementary 
Against Sylvia Baldini Is A Related To Matter That 

Must Be Treated As A Non-Core Proceeding

On May 13, 2019, British American Insurance Company Limited,
as plaintiff in the above-captioned adversary proceeding and judg-
ment creditor, filed a motion asking this court to determine whether a
proceeding supplementary, pursued against Sylvia Baldini, is a core
matter subject to entry of final orders and judgment by this court. ECF
No. 824.

For the reasons stated below, the court rules that there is federal
bankruptcy jurisdiction over the plaintiff’s proceeding supplementary
against Ms. Baldini, based in fraudulent transfer, solely on the basis
that it is “related to” a case under title 11. While labelled as a “core”
proceeding under the applicable statute, the fraudulent transfer claim
against Ms. Baldini must be treated as a non-core proceeding. Absent
consent of the parties, which it appears does not exist, this court may
not enter final orders or judgment in the matter. Ms. Baldini has asked
the district court to withdraw the reference to rule on her motion to
dismiss the notice to appear in the proceeding supplementary. The
district court has discretion whether to deny that motion, in which case
this court will enter a proposed ruling on the motion to dismiss for
review by the district court, or to grant that motion, in which case the
district court will act on the motion to dismiss in the first instance. In
light of the broad discretion afforded to the district court, and the role
of this court in this related to matter, this court expresses no preference
in this regard.

BACKGROUND
The court recognized the petitioner/plaintiff by order entered

March 22, 2010. ECF No. 65, Case No. 09-31881. The plaintiff filed
a complaint commencing this adversary proceeding on December 22,
2011 and filed an amended complaint on July 29, 2013. ECF Nos. 1
and 310.

Lawrence Duprey was one of several defendants in this adversary

proceeding. Mr. Duprey is married to Ms. Baldini.
On August 1, 2017, the court entered judgment against Mr. Duprey

in the amount of $122,636,450.34. ECF No. 540. On April 17, 2018,
the court entered an additional judgment against Mr. Duprey, for
sanctions, in the amount of $24,283.20. ECF No. 650. Neither of these
judgments has been satisfied.

The plaintiff contends that Mr. Duprey fraudulently transferred
assets to Ms. Baldini. The plaintiff is pursuing proceedings supple-
mentary against Ms. Baldini. ECF Nos. 669 and 777. This court
authorized the issuance of a notice to appear to Ms. Baldini. ECF No.
803. The plaintiff filed and served on Ms. Baldini a notice to appear
and an amended notice to appear. ECF Nos. 804 and 807.

Ms. Baldini responded with a motion to dismiss the notice to
appear and a motion asking the district court to withdraw the refer-
ence. ECF Nos. 814 and 816. While Ms. Baldini explicitly objects to
this court conducting a jury trial in the proceeding supplementary, the
motion to withdraw the reference does not seek withdrawal of the
reference so that the district court may conduct a jury trial. Ms. Baldini
seeks withdrawal of the reference so that the district court “may
consider Baldini’s legal defenses and rule upon her Motion to Dismiss
the Notice to Appear with prejudice.”

It appears that Ms. Baldini would prefer that the district court rule
on her motion to dismiss the notice to appear rather than this court
prepare a proposed order on that motion for consideration by the
district court. In Ms. Baldini’s motion to dismiss, her primary
argument is that the plaintiff’s claim against her, based in fraudulent
transfer, is time barred. When this court heard the plaintiff’s request
for authority to serve Ms. Baldini with the notice to appear, Ms.
Baldini made that same argument. The court overruled her objection
based on the only available Florida appellate case law.1 As Ms. Baldini
already knows that this court is likely to propose denial of her motion
to dismiss, she asks the district court to short circuit the process by
withdrawing the reference and ruling on the issue directly.

In the present motion, the plaintiff asks this court to enter an order
“finding that the fraudulent transfer proceedings supplementary
asserted against Baldini are core matters.” ECF No. 824.

BANKRUPTCY JURISDICTION, CORE 
MATTERS, AND ARTICLE III CONCERNS

Pursuant to Article I, Section 8 of the United States Constitution,
Congress enacted 28 U.S.C. § 1334. Section 1334 is the sole source of
subject matter jurisdiction in bankruptcy. Subsection (a) of that
provision grants to the district courts “original and exclusive jurisdic-
tion of all cases under title 11,” and subsection (b) grants to the district
courts “original but not exclusive jurisdiction of all civil proceedings
arising under title 11, or arising in or related to cases under title 11.” 28
U.S.C. §§ 1334(a) and (b).

A proceeding “arising under” title 11 is one based in a provision of
the Bankruptcy Code itself. Cont’l Nat’l Bank of Miami v. Sanchez (In
re Toledo), 170 F.3d 1340, 1345 (11th Cir. 1999) (citation omitted).
For example, an action to avoid and recover a preferential transfer
under 11 U.S.C. §§ 547 and 550 is one “arising under” title 11. A
proceeding “arising in” a case under title 11 is a proceeding that, even
if not specifically provided for in the Bankruptcy Code, can take place
only in the context of a case under title 11. This includes various
matters involving administration of a bankruptcy estate. Id. (citations
omitted).

Proceedings arising under title 11 or arising in a title 11 case are to
be contrasted with “related to” matters. A “related to” matter is one
which does not find its source in the Bankruptcy Code, and could be
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pursued outside a title 11 case, but which nonetheless bears a connec-
tion with the title 11 case sufficient to bring it within federal bank-
ruptcy jurisdiction. Miller v. Kemira, Inc. (In re Lemco Gypsum, Inc.),
910 F.2d 784, 788 (11th Cir. 1990) (“An action is related to bank-
ruptcy if the outcome could alter the debtor’s rights, liabilities,
options, or freedom of action (either positively or negatively) and
which in any way impacts upon the handling and administration of the
bankrupt estate.”) (citation omitted).

In chapter 15 cases, such as the present case, a foreign court
oversees the property subject to administration. The concept of related
to jurisdiction cannot rely on the analyses typical to cases under
chapters 7, 9, 11, 12, and 13, which involve bankruptcy estates in the
United States. British Am. Ins. Co. v. Fullerton (In re British Am. Ins.
Co.), 488 B.R. 205, 223 (Bankr. S.D. Fla. 2013)[24 Fla. L. Weekly
Fed. B31a] (“Without the anchor of a United States bankruptcy estate,
the court must look elsewhere to determine the extent of subject matter
jurisdiction over related to matters in chapter 15.”). “The inquiry
becomes—does the action in any way impact upon the handling and
administration of the chapter 15 case?” Id.

All bankruptcy jurisdiction is initially lodged in the district courts.
Under 28 U.S.C. § 157(a), each district court may refer to the
bankruptcy court “any or all cases under title 11 and any or all
proceedings arising under title 11 or arising in or related to a case
under title 11.” The district court may refer to the bankruptcy court
any and all matters covered by 28 U.S.C. § 1334. This has been
accomplished in every district in the United States by standing orders
of reference. On March 27, 2012, the district court for the Southern
District of Florida issued a revised Order of Reference, Administrative
Order 2012-25 (the “Standing Order”). The Standing Order refers to
the bankruptcy court in this district any and all cases and proceedings
covered by federal bankruptcy jurisdiction. The district court may for
cause shown withdraw, in whole or in part, any case or proceeding
referred to the bankruptcy court under the Standing Order. 28 U.S.C.
§ 157(d).

Not all matters referred to the bankruptcy court are subject to entry
of final orders or judgments in the bankruptcy court. Congress decreed
that “all cases under title 11 and all core proceedings arising under title
11, or arising in a case under title 11” referred to the bankruptcy court
are subject to entry of final orders and judgments in the bankruptcy
court. 28 U.S.C. § 157(b)(1). Thus, once referred to the bankruptcy
court, the bankruptcy court has the statutory power (and in most cases
the duty) to enter final orders and judgments in cases under title 11 and
in “core” matters “arising under” or “arising in” cases under title 11.
With regard to non-core proceedings, the bankruptcy court may hear
such proceedings but, absent consent of the parties, must then submit
proposed findings of fact and conclusions of law to the district court.
28 U.S.C. § 157(c).2 If the parties consent in a non-core proceeding,
the bankruptcy court may enter a final order or judgment. 28 U.S.C.
§ 157(c)(2).

Absent consent of the parties, the statutory power of the bank-
ruptcy court to enter final orders and judgments depends on whether
the matter before the court is core or non-core. 28 U.S.C. § 157(b)(2)
sets out a non-exclusive list of matters defined as core proceedings. In
this provision, Congress exhibited its intent to provide to the bank-
ruptcy court the broadest power to enter final orders and judgments
that is consistent with the requirements of the Constitution. Exec.
Benefits Ins. Agency v. Arkison (In re Bellingham Ins. Agency, Inc.),
702 F.3d 553, 565 (9th Cir. 2012), aff’d, 573 U.S. 25 (2014).

The bankruptcy court is not a tribunal provided for in Article III of
the Constitution. As such, there are limits on the power of Congress to
direct what matters may be subject to final orders and judgments in the
bankruptcy court. Stern v. Marshall, 564 U.S. 462, 481-502 (2011)
[22 Fla. L. Weekly Fed. S1232a]. The proceedings described as core
in 28 U.S.C. § 157(b) may include matters in which the bankruptcy

court cannot enter final orders or judgments consistent with the limits
of Article III, absent consent of the parties. Id. To determine whether
a particular proceeding may be subject to entry of a final order or
judgment in the bankruptcy court, it is necessary to determine whether
the proceeding is a core proceeding within the meaning of section
157(b), and also whether entry of such final order or judgment would
exceed the limits imposed by Article III of the Constitution. Id.

Orders and judgments of the bankruptcy court entered in core
matters, and in non-core matters with the consent of the parties, are
subject to appeal to the district court under 28 U.S.C. § 158. Proposed
findings of fact and conclusions of law submitted by the bankruptcy
court, in non-core matters and in matters where Article III requires
final orders to be entered by the district court, are subject to de novo
review by the district court. 28 U.S.C. § 157(c)(1).3 These are
submitted to the district court pursuant to Fed. R. Bankr. P. 9033 and
are subject to objections of the parties under that rule. The primary
difference between a final order or judgment of the bankruptcy court
and proposed findings of fact and conclusions of law is that the former
has immediate legal impact but the latter does not. Absent entry of a
stay pending appeal or similar relief, a final order or judgment of the
bankruptcy court, whether entered in a core matter or in a non-core
matter based on consent of the parties, is subject to execution or other
enforcement without input from any other court. On the other hand,
proposed findings of fact and conclusions of law issued by the
bankruptcy court become enforceable if and only if, and only to the
extent that, the district court enters an order approving or adopting
them.

28 U.S.C. § 157(c)(1) and the related Fed. R. Bankr. P. 9033 refer
only to non-core matters, not matters specifically defined by Congress
as core. They do not explicitly inform the bankruptcy court how to
approach a proceeding that is statutorily defined as core but that
involves a matter in which the bankruptcy court may not enter a final
order, absent consent of the parties. The Supreme Court determined
that the bankruptcy court may submit proposed findings of fact and
conclusions of law in such cases. Exec. Benefits Ins. Agency v.
Arkison, 573 U.S. 25 (2014) [24 Fla. L. Weekly Fed. S824a].4

The parties to a proceeding before the bankruptcy court that is non-
core or that is core but nevertheless not subject to final order in the
bankruptcy court may consent to the bankruptcy court entering a final
order or judgment. 28 U.S.C. § 157(c)(2). Express consent is not
required; consent may be implied so long as it is knowing and
voluntary. Wellness Intern. Network, Ltd. v. Sharif, 135 S. Ct. 1932,
1948 (2015) [25 Fla. L. Weekly Fed. S263a]. For example, a party
may consent to entry of a final order or judgment in the bankruptcy
court by failing to timely object. In re Bellingham Ins. Agency, Inc.,
702 F.3d at 566-70.

Similarly, if a party to a proceeding before the bankruptcy court
has a right to trial by jury under applicable law, the bankruptcy court
may conduct a jury trial only with the consent of all parties. 28 U.S.C.
§ 157(e).5

Whether the bankruptcy court may enter a final order or judgment
in a particular proceeding has no impact on whether there is federal
bankruptcy jurisdiction over the proceeding. The question of whether
there is subject matter jurisdiction over an action pursued in connec-
tion with a title 11 case, and the question of which court may enter a
binding order, are separate inquiries. The bankruptcy court may have
subject matter jurisdiction over a proceeding under 28 U.S.C. § 1334,
yet not have the statutory or constitutional power to enter a final order
or judgment. In such a case, the district court may enter the binding
order or judgment.

In each matter before a bankruptcy court, there are three questions
that must be addressed. Is there subject matter jurisdiction under 28
U.S.C. § 1334(b)? If so, is the matter core or non-core under 28 U.S.C.
§ 157(b)? Lastly, if the matter is statutorily core, can the bankruptcy
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court enter final orders and judgments consistent with the limitations
of Article III of the Constitution?

ANALYSIS
There is federal bankruptcy jurisdiction over the plaintiff’s

proceeding supplementary against Ms. Baldini. The plaintiff holds a
substantial judgment against Mr. Duprey and seeks to collect that
judgment through the action against Ms. Baldini. The supplementary
proceeding does not arise under a provision of the Bankruptcy Code,
so it is not a proceeding arising under title 11. Nor is it an action that
may only be brought in a bankruptcy case, so it is not a proceeding
arising in a case under title 11. Outside of chapter 15, an action aimed
at augmenting the assets under administration falls under the court’s
related to jurisdiction. See Stern, 564 U.S. at 492 (quoting
Granfinanciera, S.A. v. Nordberg, 492 U.S. 33, 54 (1989)). The same
analysis applies in this chapter 15 case. The resolution of the proceed-
ing supplementary will have an “impact upon the handling and
administration of the chapter 15 case.” In re British American Ins. Co.,
488 B.R. at 223. The plaintiff’s proceeding supplementary against Ms.
Baldini is a related to matter.

The plaintiff points out that the list of core matters in 28 U.S.C. §
157(b)(2) includes “proceedings to determine, avoid, or recover
fraudulent conveyances.” 28 U.S.C. § 157(b)(2)(H). Technically,
then, Congress included the plaintiff’s proceeding supplementary
against Ms. Baldini as a core matter. But this is not determinative on
the question of whether this court has the power to enter final orders
and judgment in the matter. The plaintiff’s proceeding supplementary
against Ms. Baldini aims only to augment the estate administered by
the plaintiff. It does not “stem from the bankruptcy itself” nor would
it “necessarily be resolved in the claims allowance process.” Stern,
564 U.S. at 499. Although labelled as a core matter, the proceeding
supplementary against Ms. Baldini must be treated as non-core.
Executive Benefits, 573 U.S. at 34-37.

This court may not enter final orders or judgment in the proceeding
supplementary absent consent of the parties. While Ms. Baldini
explicitly states only that she does not consent to this court conducting
a jury trial (although she did not seek withdrawal of the reference for
that purpose), the court interprets her filings as indicating that she does
not consent to this court entering any final rulings in the matter.

Nevertheless, the district court is not required to withdraw the
reference immediately to rule on Ms. Baldini’s motion to dismiss the
notice to appear as she requests. The district court has discretion to
permit this court to present it with a proposed ruling on the motion to
dismiss, pursuant to Fed. R. Bankr. P. 9033, or to withdraw the
reference and rule on the motion itself. In light of the broad discretion
afforded to the district court, and the role of this court in this related to
matter, the court expresses no preference in this regard.

ORDER
For the foregoing reasons, it is ORDERED AND ADJUDGED as

follows:
1. The Plaintiff/Judgment Creditor BAICO’s Motion To Determine

Baldini Fraudulent Transfer Proceeding Supplementary As A Core
Proceeding [ECF No. 824] is GRANTED to the extent provided
herein.

2. This court has related to jurisdiction, under 28 U.S.C. § 1334(b),
over the plaintiff’s proceeding supplementary against Sylvia Baldini.
The court will treat the proceeding supplementary as a non-core
matter under 28 U.S.C. § 157(c).

3. As previously ordered [ECF No. 819], the court will take no
action on Ms. Baldini’s Motion To Dismiss BAICO’s Amended Notice
To Appear With Prejudice [ECF No. 814], until such time as the
district court rules on Sylvia Baldini’s Objection To Bankruptcy
Court’s Adjudication And Motion To Withdraw The Reference And
Supporting Memorandum Of Law [ECF No. 816].
))))))))))))))))))

1Biel Reo, LLC v. Barefoot Cottages Dev. Co., 156 So. 3d 506 (Fla. 1st DCA 2014)
[39 Fla. L. Weekly D2584a] (holding that Fla. Stat. § 56.29 borrows substantively from
fraudulent transfer law but does not adopt its shorter statute of limitations period); Ferre
v. City Nat’l Bank, 548 So. 2d 701 (Fla. 3d DCA 1989) (stating that Florida law
indicates that an action to enforce a judgment involving fraudulent conveyances to a
member of the judgment debtor’s family is viable for the life of the judgment).

2It does not appear that the district court may refer to the bankruptcy court a core
matter that is subject to entry of final orders or judgments in the bankruptcy court
consistent with Article III of the Constitution, but nevertheless direct that the
bankruptcy court issue proposed findings of fact and conclusions of law. 28 U.S.C. §
157(c)(1) provides for the bankruptcy court to issue proposed findings and conclusions
only in non-core matters. This provision may be extended to matters labeled as core in
the statute but that are not subject to final orders or judgments in the bankruptcy court
consistent with the requirements of Article III (see below). However, 28 U.S.C. §
157(b)(1) provides that the bankruptcy court is to enter final orders and judgments in
core matters referred to it (to the extent permitted by the Constitution), and section
157(c)(1) explicitly does not apply in such circumstances. There is no statutory basis
for the district court to direct the bankruptcy court to file proposed findings of fact and
conclusions of law in truly core matters.

3De novo review applies only to “those matters to which any party has timely and
specifically objected.” 28 U.S.C. § 157(c)(1). If no specific objections are timely
lodged, the bankruptcy court’s proposed findings and conclusions may be adopted by
the district court without further review.

4The district court’s Standing Order is consistent. It provides, in pertinent part:
If a bankruptcy judge or district judge determines that entry of a final order or
judgment by a bankruptcy judge would not be consistent with Article III of the
United States Constitution in a particular proceeding referred under this order and
determined to be a core matter, the bankruptcy judge shall, unless otherwise
ordered by the district court, hear the proceeding and submit proposed findings of
fact and conclusions of law to the district court made in compliance with Fed. R.
Civ. P. 52(a)(1) in the form of findings of fact and conclusions of law stated on the
record or in an opinion or memorandum of decision.
5Section 157(e) requires the “express consent” of all parties to the bankruptcy court

conducting a jury trial. This is in contrast with section 157(c)(2), addressing non-core
matters, which requires only “consent.” As noted above, the parties may consent to the
bankruptcy court entering final orders in non-core matters by failing to object in a
timely manner. It is unclear whether the same analysis applies in the context of consent
to a jury trial before the bankruptcy court under section 157(e). To avoid questions on
this issue, this court typically requires that each party expressly consent in writing or
on the record if they wish this court to preside over a jury trial. In any case, jury trials
before the bankruptcy court are rare in this district and elsewhere.

*        *        *

Bankruptcy—Fraudulent transfers—Judgment creditor initiated
proceedings supplementary against judgment debtor’s spouse alleging
judgment debtor fraudulently transferred assets to spouse, and spouse
moved to dismiss with prejudice a notice to appear directing spouse to
appear in proceedings supplementary—Notice to appear served on
alleged transferee/spouse must be dismissed because the relief sought
may not pursued by notice to appear under Section 56.29(3)(b), Florida
Statutes, and action against alleged transferee is untimely as to claims
arising from transfers made more than four years prior to pursuit of
claims against alleged transferee—Fraudulent transfer claims against
alleged transferee may not be pursued via notice to appear because a
claim under section (3)(b) is an intentional fraud claim and judgment
creditor alleges, in part, that transfers are avoidable as constructively
fraudulent and second, the only remedy provided in subsection (3)(b)
is an order directing execution on specified personal property that was
transferred by judgment debtor and judgment creditors seeks a money
judgment against alleged transferee—Judgment creditor’s claims
arising from alleged transfers more than four years prior to pursuit of
alleged transferee are barred by statute of repose contained in Section
725.110, Florida Statutes—If debtor has a claim arising from any of
alleged transfers made not more than four years before its pursuit of
alleged transferee, debtor may pursue such claims either by filing a
supplemental complaint or by filing an independent action under
Chapter 726, Florida Statutes, in a court of competent jurisdiction—
Motion to dismiss notice to appear granted without prejudice to pursue
such claims

In re: BRITISH AMERICAN INSURANCE COMPANY LIMITED, Debtor in a
Foreign Proceeding. U.S. Bankruptcy Court, Southern District of Florida, West Palm
Beach Division. Case Nos. 09-31881-EPK, 09-35888-EPK, (Jointly Administered),
Chapter 15. BRITISH AMERICAN INSURANCE COMPANY LIMITED, Plaintiff,
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v. ROBERT FULLERTON, BRIAN BRANKER, RAMCHAND RAMNARINE,
LAWRENCE DUPREY, SHIVA RAMBERRAN, GREEN ISLAND HOLDINGS,
LLC, CHARLES PRATT, PETER KRIEGER, and VOYAGER DEVELOPMENT,
LLC, Defendants. Adv. No. 11-03118-EPK. September 26, 2019. Erik P. Kimball,
Judge.

ORDER GRANTING SYLVIA BALDINI’S
MOTION TO DISMISS NOTICE TO APPEAR

This Order addresses Sylvia Baldini’s Motion to Dismiss BAICO’s
Amended Notice to Appear With Prejudice. ECF No. 814. In ruling on
the motion to dismiss, the Court also considered the filed response and
reply. ECF Nos. 883 and 887.

As more fully explained below, the Court rules that none of the
fraudulent transfer claims presently stated against Sylvia Baldini may
be pursued via notice to appear and that, if the plaintiff were to file a
supplemental complaint or independent action against Ms. Baldini,
some of the claims would be barred by the applicable statute of repose.
For these reasons, the Court will grant the motion to dismiss without
prejudice to the filing of a supplemental complaint, or an independent
action under chapter 726, Florida Statutes, in a court of competent
jurisdiction, consistent with this order.

British American Insurance Company Limited (“BAICO”) is the
petitioner in this chapter 15 case. Nearly 8 years ago, BAICO filed this
adversary proceeding against several defendants, including Lawrence
Duprey. In August 2017, the Court entered judgment in favor of
BAICO against Mr. Duprey for more than $122 million. Sylvia
Baldini is married to Mr. Duprey.

In April 2019, relying on Fed. R. Civ. P. 69(a) and Fla. Stat. §
56.29, BAICO initiated proceedings supplementary against Ms.
Baldini. ECF No. 777 (supplementing the motion and affidavit
previously filed at ECF No. 669). BAICO alleged that Mr. Duprey
transferred more than $170,000 to Ms. Baldini “with (a) the actual
intent to hinder, delay or defraud BAICO; or (b) without receiving a
reasonably equivalent value in exchange for the transfer or obligation,
when Duprey: (1) was engaged or was about to engage in a transaction
for which his remaining assets were unreasonably small in relation to
the transaction; or (2) intended to incur, or believed or reasonably
should have believed he would incur, debts beyond his ability to pay
as they became due.” ECF No. 777. Later, BAICO amended this
request to include an aggregate of $646,500 in alleged fraudulent
transfers to Ms. Baldini. ECF No. 843. BAICO sought issuance of a
notice to appear directing Ms. Baldini to file an affidavit in response,
consistent with Fla. Stat. §§ 56.29 and 56.16. As BAICO had satisfied
the formal requirements of Fla. Stat. § 56.29, the Court granted
BAICO’s motion to issue the notice to appear. ECF Nos. 807 and 863
(as amended).

Ms. Baldini responded to the notice to appear with the present
motion to dismiss. Ms. Baldini argues that certain of the alleged
fraudulent transfers were made more than 4 years prior to BAICO’s
action against her and so BAICO’s claims arising from those transfers
are barred by the applicable statute of limitations. In the alternative,
Ms. Baldini argues that the same statute is a statute of repose, rather
than a statute of limitations, and so BAICO cannot state a claim based
on the alleged transfers more than 4 years prior to BAICO’s pursuit of
Ms. Baldini. Ms. Baldini argues that the claims presented by BAICO
may only be pursued by supplemental complaint under Fla. Stat. §
56.29(9), rather than via notice to appear, and so the notice to appear
must be dismissed for that reason as well.

BAICO points to transfers allegedly made to Ms. Baldini between
March 4, 2013 and October 17, 2018. It is not disputed that $260,500
of the alleged transfers were made more than 4 years prior to BAICO’s
pursuit of Ms. Baldini. The remaining $386,000 in transfers are not
subject to the motion to dismiss on the grounds of timeliness.

BAICO’s claims against Ms. Baldini directly track the provisions
of Florida’s fraudulent transfer statute. BAICO seeks recovery from
Ms. Baldini incorporating the language of Fla. Stat. §§ 726.105(1)(a)

(actual fraud) and 726.105(1)(b) (constructive fraud). If BAICO filed
an independent complaint against Ms. Baldini based on these
provisions, its claims relating to $260,500 of the alleged transfers
would be time-barred. Under Fla. Stat. § 726.110, causes of action
arising under section 726.105(1)(a) are extinguished on the later of 4
years after the transfer or 1 year after it could reasonably have been
discovered, and causes of action arising under section 726.105(1)(b)
are extinguished 4 years after the transfer. BAICO does not dispute
that $260,500 of the alleged transfers could have been discovered
during the 4 years after they were made, and so the 1 year additional
discovery period for claims under section 726.105(1)(a) does not
apply.

Ms. Baldini argues that Fla. Stat. § 726.110 is a statue of repose
rather than a statute of limitations. Florida’s Second District Court of
Appeal has so ruled. Nat’l Auto Serv. Ctrs. v. F/R 550, LLC, 192 So.
3d 498 (Fla. 2d DCA 2016) [41 Fla. L. Weekly D1050a]. This appears
to be the only Florida intermediate appellate decision on the issue and
the Florida Supreme Court has not addressed the question. As the
Court sees no reason to believe the Florida Supreme Court would
disagree with the Second District Court of Appeal, National Auto
Service Centers is binding here. McMahan v. Toto, 311 F.3d 1077,
1080 (11th Cir. 2002) [16 Fla. L. Weekly Fed. C8b] (“[T]he rule is
that, absent a decision from the state supreme court on an issue of state
law, we are bound to follow decisions of the state’s intermediate
appellate courts unless there is some persuasive indication that the
highest court of the state would decide the issue differently.”)

If a statute of repose applies, there is no claim at all and it is
appropriate to dismiss for failure to state a claim. While the statute of
limitations typically is an affirmative defense, it may be raised in a
motion to dismiss if it is obvious from the complaint itself that the
claim is time-barred. Gonsalvez v. Celebrity Cruises Inc., 750 F.3d
1195, 1197 (11th Cir. 2013) [24 Fla. L. Weekly Fed. C1260a]. In this
case, it does not matter whether section 726.110 is a statute of repose
or a statute of limitations as the outcome is the same.

BAICO did not file an independent complaint against Ms. Baldini.
Instead, BAICO relies on the notice to appear procedure set out in Fla.
Stat. § 56.29 to bring these claims.

Fla. Stat. § 56.29, in its present form, contains two provisions that
could apply here: subsection (3), which addresses turnover of
fraudulently transferred personal property for application to payment
of an unsatisfied judgment; and subsection (9), which addresses
fraudulent transfer claims brought under chapter 726 for application
to payment of an unsatisfied judgment.

Subsection (3) of Fla. Stat. § 56.29 provides as follows:
(3)(a) When, within 1 year before the service of process on the
judgment debtor in the original proceeding or action, the judgment
debtor has had title to, or paid the purchase price of, any personal
property to which the judgment debtor’s spouse, any relative, or any
person on confidential terms with the judgment debtor claims title and
right of possession, the judgment debtor has the burden of proof to
establish that such transfer or gift was not made to delay, hinder, or
defraud creditors.

(b) When any gift, transfer, assignment or other conveyance of
personal property has been made or contrived by the judgment debtor
to delay, hinder, or defraud creditors, the court shall order the gift,
transfer, assignment or other conveyance to be void and direct the
sheriff to take the property to satisfy the execution. This does not
authorize seizure of property exempted from levy and sale under
execution or property which has passed to a bona fide purchaser for
value and without notice. Any person aggrieved by the levy or Notice
to Appear may proceed under ss. 56.16-56.20.

Subsection (3)(a) creates no substantive claim. It reverses the
burden of proof in circumstances where a judgment debtor transferred
assets to a spouse, relative, or other person on confidential terms
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within 1 year before service of process in the original action. It is
presumed that transfers to such persons were intended to delay,
hinder, or defraud creditors, and the judgment debtor has the burden
of proving that they were not.

Subsection (3)(b) provides a narrowly tailored substantive claim
based in fraudulent transfer, independent of Florida’s primary
fraudulent transfer statute contained in chapter 726. Where a judg-
ment debtor has transferred personal property in an effort to delay,
hinder, or defraud creditors, the court may declare the transfer void
and direct the sheriff to take the property. Subsection (3)(b) does not
provide any basis for an award of money damages.1 The relief is
limited to avoiding transfers of personal property, making the
property available for satisfaction of the judgment. Based on the text
of the statute, the personal property must be the same property that the
judgment debtor transferred and must be something identifiable that
the sheriff may seize.

A court may look to fraudulent transfer case law to ascertain what
must be proven under subsection 3(b). Jackson-Platts v. Gen. Elec.
Capital Corp., 727 F.3d 1127, 1136-37 (11th Cir. 2013) [24 Fla. L.
Weekly Fed. C587a] (citing Florida cases). But no provision of
Florida chapter 726 applies, including the statute of repose.

A judgment creditor may pursue relief under subsection (3)(b) by
way of a notice to appear. Subsection (3)(b) establishes a narrow
category of fraudulent transfer claims that may be pursued under Fla.
Stat. § 56.29 without the need to file a supplemental complaint.

Subsection (9) of Fla. Stat. § 56.29 provides as follows:
(9) The court may entertain claims concerning the judgment debtor’s
assets brought under chapter 726 and enter any order or judgment,
including a money judgment against any initial or subsequent
transferee, in connection therewith, irrespective of whether the
transferee has retained the property. Claims under chapter 726 brought
under this section shall be initiated by a supplemental complaint and
served as provided by the rules of civil procedure, and the claims
under the supplemental complaint are subject to chapter 726 and the
rules of civil procedure. The clerk of the court shall docket a supple-
mental proceeding under the same case number assigned to the
original complaint filed by the judgment creditor or the case number
assigned to a judgment domesticated pursuant to s. 55.01, shall assign
a separate supplemental proceeding number, and shall assign such
supplemental proceeding to the same division and judge assigned to
the main case or domesticated judgment.

Subsection (9) differs from subsection (3) in several important
ways. Subsection (9) explicitly incorporates the entirety of chapter
726, Florida’s fraudulent transfer statute. This includes section
726.110, the statute of repose.

Unlike subsection (3), subsection (9) incorporates the power to
enter a money judgment against any initial or subsequent transferee of
the judgment debtor’s assets. If a plaintiff seeks a money judgment
against an alleged fraudulent transferee from the judgment debtor, the
relief may be sought under subsection (9) but not under subsection (3).

When pursuing a fraudulent transfer claim under chapter 726 to
facilitate collection on a judgment, Fla. Stat. § 56.29(9) requires the
plaintiff to file a “supplemental complaint . . . served as provided by
the rules of civil procedure.” Other than the narrow category of claims
that may be pursued under section 56.29(3)(b), a claim based in
fraudulent transfer cannot be commenced through the issuance of a
notice to appear. Fla. S. Comm. on Judiciary, CS for SB 1042 (2016),
Staff Analysis 4 (Jan. 12, 2016) (“To underscore that UFTA claims
are distinct from proceedings supplementary, the bill provides that
UFTA claims must be initiated by a supplemental complaint and
served as provided by the rules of civil procedure.”).

Fla. Stat. § 56.29 has explicitly incorporated chapter 726 only since
2014. In the 2014 version of the statute, subsection (5) provided that
the court may entertain fraudulent transfer claims under chapter 726
and that “[c]laims under chapter 726 are subject to the provisions of

chapter 726 and applicable rules of civil procedure.” The incorpora-
tion of chapter 726 and the rules of civil procedure differentiated the
pursuit of traditional fraudulent transfer claims from supplementary
proceedings initiated by notice to appear under the other provisions of
section 56.29. In the 2016 amendment, these concepts were moved to
subsection (9) and the legislature added an explicit requirement that
such claims be brought by complaint.

It is not necessary for a judgment creditor to rely on Fla. Stat. §
56.29(9) to pursue a fraudulent transfer claim under chapter 726 to
facilitate execution on the judgment. A judgment creditor may file suit
against the alleged transferee in a separate action based in chapter 726.
The procedure permitted under section 56.29(9) provides the
administrative convenience of having the same judge, who is familiar
with the underlying facts, also consider and rule on the fraudulent
transfer action. The current version of section 56.29(9) requires that
the supplemental complaint be assigned to the court and judge who
presided over the original action. But, substantively and procedurally,
a fraudulent transfer claim pursued under section 56.29(9) is identical
to one pursued independently under chapter 726. Both causes of
action are subject to the statute of repose in Fla. Stat. § 726.110.

BAICO’s notice to appear served on Ms. Baldini must be dis-
missed for two reasons. First, the relief sought by BAICO may not be
pursued by notice to appear under Fla. Stat. § 56.29(3)(b). BAICO
must file a supplemental complaint under Fla. Stat. § 56.29(9), or an
independent complaint based on chapter 726 in a court of competent
jurisdiction. Second, BAICO’s action against Ms. Baldini is untimely
as to the claims arising from transfers made more than 4 years prior to
BAICO’s pursuit of claims against Ms. Baldini.

BAICO seeks relief against Ms. Baldini solely under Fla. Stat. §
56.29(3)(b). ECF No. 883 n. 5. Fla. Stat. § 56.29(3)(b) has two
components that negate BAICO’s ability to rely on it here. First,
subsection (3)(b) requires proof that the judgment debtor acted
intentionally to delay, hinder, or defraud creditors. A claim under
subsection (3)(b) is an intentional fraud claim rather than a construc-
tive fraud claim. BAICO alleges, in part, that the transfers made to Ms.
Baldini are avoidable as constructively fraudulent transfers. ECF No.
777 at 1-2 (alleging both actual and constructive fraud, using language
identical to Fla. Stat. §§ 726.105(1)(a) and (1)(b)). To the extent
BAICO’s claims against Ms. Baldini are based on a theory of
constructive fraud, they cannot be pursued by notice to appear under
Fla. Stat. § 56.29(3)(b). Second, the only remedy provided in
subsection (3)(b) is an order voiding the transfer and directing “the
sheriff to take the property to satisfy the execution.” Fla. Stat. §
56.29(3)(b) (emphasis added). This provision permits the Court to
order execution on specified personal property that was transferred by
the judgment debtor. In its detailed motions and briefs, BAICO does
not even suggest that the alleged payments to Ms. Baldini are
traceable such that the sheriff could execute on specified accounts.
Instead, it appears that BAICO seeks a money judgment against Ms.
Baldini, a remedy not permitted via a notice to appear under subsec-
tion 3(b). To pursue these claims, BAICO may file a supplemental
complaint under subsection (9) or may file an independent complaint
against Ms. Baldini under chapter 726 in a court of competent
jurisdiction.

BAICO’s claims arising from alleged transfers more than 4 years
prior to BAICO’s pursuit of Ms. Baldini, aggregating $260,500, are
barred by the statute of repose contained in Fla. Stat. § 726.110.
BAICO may not pursue these claims.

Ms. Baldini seeks dismissal of the notice to appear, in its entirety,
with prejudice. The Court will not go so far. If BAICO has a claim
against Ms. Baldini arising from any of the alleged transfers made not
more than 4 years before BAICO’s pursuit of Ms. Baldini, BAICO
may pursue such claims either by filing a supplemental complaint as
required by Fla. Stat. § 56.29(9) or by filing an independent action



Headnotes and indexes are copyrighted and may not be duplicated by photocopying, printing,
or other means without the express permission of the publishers. 1-800-351-0917

28 Fla. L. Weekly Fed. B54 U.S. BANKRUPTCY COURTS

under Fla. Stat. chapter 726 in a court of competent jurisdiction. The
Court will grant the motion to dismiss without prejudice to pursuit of
such claims. The Court makes no ruling as to whether any such
supplemental complaint or independent action would relate back to
BAICO’s initial pursuit of supplementary proceedings here.

Much of the case law cited by the parties in their briefs is not
helpful to the Court as it was issued prior to the 2014 and 2016
amendments to Fla. Stat. § 56.29. Nevertheless, the Court will address
one particular decision that both parties discussed in their briefs.

In Biel Reo, LLC v. Barefoot Cottages Dev. Co. LLC, 156 So. 3d
506 (Fla. 1st DCA 2014) [39 Fla. L. Weekly D2584a], the court
considered whether the statute of limitations provided in chapter 726
applied to bar proceedings supplementary brought under then
subsections (5) and (6) of Fla. Stat. § 56.29. The language of subsec-
tion (5) considered by the Biel Reo court is now included at the
beginning of subsection (6). This provision addresses recovery of
property of the judgment debtor held by another and does not
implicate fraudulent transfer law. The language of subsection (6) then
considered by the Biel Reo court is now included, with only stylistic
changes, in subsection (3) of section 56.29. Thus, Biel Reo addressed
the applicable statute of limitations for claims under current Fla. Stat.
§ 56.29(3).

In Biel Reo, two individuals had guaranteed a corporate loan. Biel
Reo, LLC, 156 So. 3d at 507. Immediately after the corporate
borrower defaulted, the individuals “transferred millions of dollars
into newly established irrevocable family trusts” with their spouses as
trustees. Id. After obtaining judgments against the guarantors, the
lender pursued proceedings supplementary against the trustees of the
family trusts. Id. The trial court ruled that the statute of limitations
applicable to fraudulent transfers barred the suits against the trustees.
Id. The Biel Reo court reversed, ruling that proceedings supplemen-
tary to pursue avoidance of “felicitous transfers of personal property
to spouses,” under what is now Fla. Stat. § 56.29(3), are not subject to
the limitations period applicable to fraudulent transfer claims
generally but “may be initiated by a judgment holder for the life of the
judgment.” Id.

Biel Reo was issued in December 2014. The court noted that
section 56.29 had been amended effective only a few months prior to
the decision, but stated that the parties had not argued that the
amendment affected the issues before the court. Id. at 509 n.3. It is
hard to understand how the 2014 amendments to section 56.29 were
not considered in the Biel Reo ruling. In then subsection (5), for the
first time, the Florida legislature specifically incorporated “the
provisions of chapter 726 and applicable rules of civil procedure” in
connection with “claims concerning the judgment debtor’s assets
brought under chapter 726”. Fla. Stat. § 56.29(5) (2014) (effective
July 1, 2014), as amended by ch. 2014-182, § 17, at 6, Laws of Fla.
The explanation seems to be that the court in Biel Reo did not consider
the claim before it to arise under chapter 726, but instead under the
more limited provisions of then subsection (6), now contained in
subsection (3). It appears that the cash transfers in question were the
only assets placed in the newly formed family trusts and so were
identifiable personal property potentially subject to execution.

In the end, Biel Reo stands for the proposition that a claim pursued
under current Fla. Stat. § 56.29(3)(b) is not subject to the statute of
repose provided for fraudulent transfer actions, found in Fla. Stat. §
726.110. Such a claim may be pursued at any time during the viability
of the judgment, no matter how long ago the transfer occurred.2 Under
the rule in Biel Reo, a person obtaining a judgment today may pursue
the recipient of a transfer made by the judgment debtor at any prior
time, even decades before, if that transfer was made with actual intent
to “delay, hinder, or defraud creditors.” Fla. Stat. § 56.29(3)(b).3 It is
difficult to imagine the Florida Legislature intended this outcome or
that the Florida Supreme Court would today condone such an

expansive application of the statute. In this case, however, it is not
necessary for the Court to accept or reject the rule of Biel Reo as it
appears BAICO did not present a claim permitted under Fla. Stat. §
56.29(3)(b).

For the foregoing reasons, the Court ORDERS and ADJUDGES
as follows:

1. Sylvia Baldini’s Motion to Dismiss BAICO’s Amended Notice to
Appear With Prejudice [ECF No. 814] is GRANTED to the extent
provided herein.

2. The notice to appear issued pursuant to ECF No. 807, as
amended by ECF No. 863, is DISMISSED without prejudice to
British American Insurance Company Limited seeking other relief
against Sylvia Baldini, in this Court or in another court of competent
jurisdiction, consistent with this Order.
))))))))))))))))))

1In a related matter, BAICO argued that Fla. Stat. § 56.29(6) authorizes this Court
to enter a money judgment based on a claim under subsection (3)(b). This interpretation
is contrary to the text of section 56.29 taken as a whole. Subsection (2) authorizes
supplementary proceedings to pursue property of the judgment debtor in the hands of
another and any property, debt, or other obligation due to the judgment debtor, which
may be applied in satisfaction of the judgment. Subsection (6) authorizes the court to
enter appropriate orders directing levy on and application of such property—meaning
property of the judgment debtor held by someone else and/or property due to the
judgment debtor— in satisfaction of the judgment debt. The relief authorized in
subsection (6) is the relief that may be obtained from a proceeding relying on
subsection (2). To further this relief, the court may enter “orders, judgments, or writs
. . . including entry of money judgments . . . irrespective of whether such person has
retained the property.” Fla. Stat. § 56.29(6). In other words, the power to enter money
judgments under subsection (6) is limited to claims aimed at recovery of property of the
judgment debtor held by another and property payable to the judgment debtor. The
power to enter money judgments under subsection (6) does not extend to relief sought
under subsection (3)(b). To the contrary, subsection (3)(b) specifically limits the
available relief to turnover of the fraudulently transferred personal property to the
sheriff. This is consistent with the fact that subsection (3)(b) provides a narrow
exception to the requirements of subsection (9) that fraudulent transfer claims be
pursued by complaint, in which case money judgments may be obtained consistent
with chapter 726.

2The analysis of Biel Reo is complicated by the fact that section 56.29 has been
amended multiple times, before and after Biel Reo. The court in Biel Reo did not
consider then recently enacted amendments relevant to the court’s analysis. More
recent amendments even more explicitly exclude fraudulent transfer claims under
chapter 726 from the notice to appear procedure otherwise applicable under the statute.
Some of the decisions cited by the court in Biel Reo arise from facts that would not
support the outcomes ordered in those decisions under the present version of section
56.29. In addition, certain decisions cited in Biel Reo in turn rely on relatively ancient
Florida Supreme Court opinions that do not appear fully aligned with the propositions
for which they are cited.

3In its response, BAICO argues that the Court’s concern is unfounded as the
plaintiff must “have had a claim against the debtor when the transfer was made” to
pursue relief under subsection (3)(b). ECF No. 883 at 5. There is nothing in subsection
(3)(b) to support this argument. The statute requires that there be intent to delay, hinder,
or defraud “creditors.” The Florida legislature employed the term “judgment creditor”
a number of times in section 56.29, so the use of the more expansive term “creditors”
was intentional. Subsection (3)(b) does not require proof that the judgment debtor
intended to delay, hinder, or defraud the judgment creditor itself. The plaintiff need
only prove that the judgment debtor intended to delay, hinder, or defraud creditors, then
in existence or to come. In the context of fraudulent transfer claims brought by so-called
subsequent creditors, historically, there is support for the contention that there must be
some connection between the debtor’s fraudulent intent in making a transfer and the
later harm to the creditor seeking to avoid the transfer. Mukamal v. Nat’l Christian
Charitable Found., Inc. (In re Palm Beach Fin. Partners, L.P.), 598 B.R. 885 (Bankr.
S.D. Fla. 2019) [27 Fla. L. Weekly Fed. B390a]. But even if this limitation narrows the
universe of creditors who may seek relief under subsection (3)(b), it does not allay the
Court’s concern as such creditors may nonetheless seek to avoid very aged transfers.

*        *        *
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Bankruptcy—Fraudulent transfers—Avoidance—Court-appointed
receiver for limited liability company that was jointly owned by
Chapter 7 debtor and his non-debtor wife brought adversary proceed-
ing against private golf country club of which debtor and wife were
members, seeking to avoid and recover, pursuant to the Florida
Uniform Fraudulent Transfer Act, the sum  representing transfers
from LLC to country club on behalf of debtor and wife for annual
membership dues and other fees and charges—Following settlement
of receiver’s action against club, club moved for summary judgment
on its third-party complaint against debtor and wife, seeking contrac-
tual and common law indemnification from them for its liability to
receiver, and debtor and wife’s counterclaim for wrongful suspension
of their membership rights—Indemnification—Florida common law
indemnity is not applicable to fraudulent transfer claims brought
under the Florida Uniform Fraudulent Transfer Act—Summary
judgment on third-party complaint for  common law indemnification
denied—Wrongful suspension—Under Florida law, country club
properly suspended the membership rights of debtor and wife based on
“misconduct” where club’s board of directors, pursuant to its Policies,
Procedures, and Rules, had the right to suspend any member for
misconduct or for failure to satisfy an indebtedness to country club;
definition of misconduct includes conduct injurious to good order,
peace, interest or welfare of country club, its members and staff; and
failure of debtor and his wife to indemnify club or to assist in defending
against receiver’s fraudulent transfer claims amounted to “conduct
injurious” to the good order, peace, interest and welfare of country
club—Under Florida law, country club could not rely on “indebted-
ness” as cause for suspension of membership rights of debtor and
wife—When debtor filed his bankruptcy petition, he and wife were
current with all monetary obligations owed to club, and although
payment made by club to court-appointed receiver in settlement of
receiver’s “facially strong” fraudulent transfer claims against club
undoubtedly resulted in an indebtedness on the part of debtor and wife
to club, that indebtedness did not arise until after club’s board of
directors voted to suspend their membership rights

In re: WILLIAM B. MILLS, Debtor. U.S. Bankruptcy Court, Southern District of
Florida, West Palm Beach Division. Case No. 15-29068-EPK, Chapter 7. DEBORAH
MENOTTE, as Court Appointed Receiver for Real Estate & Management Group, LLC,
Plaintiff, v. VERO BEACH COUNTRY CLUB, INC., Defendant/Third-Party Plaintiff,
v. WILLIAM B. MILLS and MARY JANE MILLS, Third-Party Defendants. Adv.
Proc. No. 18-01215-EPK. August 7, 2019. Erik P. Kimball, Judge

ORDER ON THIRD-PARTY PLAINTIFF’S MOTION
FOR SUMMARY JUDGMENT ON COUNT II OF
THE THIRD-PARTY COMPLAINT AND ON THE

THIRD-PARTY DEFENDANTS’ COUNTERCLAIM

This matter came before the Court upon Vero Beach Country Club,
Inc.’s Motion for Summary Judgment on Count II of Its Third- Party
Complaint and on the Millses’ Counterclaim [ECF No. 43] (the
“Motion for Summary Judgment”) and the Affidavit of Timothy
Straley [ECF No. 46] (the “Affidavit”) filed by Vero Beach Country
Club, Inc. (“VBCC”), the response thereto [ECF No. 48] and the
Affidavit of William B. Mills [ECF No. 49] filed by William B. Mills
and Mary Jane Mills (together, the “Defendants”), and the reply
thereto [ECF No. 60] filed by VBCC.

Facts
VBCC owns and operates a private golf country club. In May

2003, the Defendants applied for membership at VBCC. Exh. A, ECF
No. 46. That same month, VBCC accepted and executed the Defen-
dant’s membership application. Id. The Defendants have been
members since that time.

As members of VBCC, the Defendants are governed by the VBCC
Bylaws, Exh. B, ECF No. 46, and the VBCC Policies, Procedures, and
Rules, Exh. C, ECF No. 46 (the “PPR”).1 Pursuant to the PPR, the

VBCC board of directors has the right to suspend (up to one year) or
expel any member for the member’s failure to satisfy indebtedness to
VBCC or for the member’s misconduct. PPR, § C.1.

The Defendants are obligated to pay to VBCC annual membership
dues and “[a]ll fees and charges,” such as sums due for golf, meals,
and beverages. PPR, § C.2.a. Regarding overdue indebtedness, the
PPR provides:

b. Overdue Indebtedness. As early as possible each month, the
Treasurer shall mail to each member a statement showing the mem-
ber’s indebtedness through the last day of the previous month. If such
indebtedness or part thereof remains unpaid when the member’s
statement for the succeeding month is prepared, it shall be included
therein as well as any late fee charges as may be determined by the
Board. If still unpaid after 45 days from the original statement date, the
member shall be notified of the amount in arrears, and said member
shall be denied any further credit until the amount in arrears has been
satisfied. Should payment of the amount in question still not be made
within 60 days of the original statement date, the name of the delin-
quent member shall be posted on the club bulletin board. If the total
amount in arrears has not been satisfied within 30 days after posting
of the member’s name, the member shall be suspended. Further,
unless full payments of the amounts in question is made in the interim,
the member shall be expelled at the next regular meeting of the Board
of Directors. In such cases, a record of all financial obligations will be
turned over to a collection agency and a copy will be sent to the credit
authorities, for inclusion in the expelled member’s credit history.

The expelled member shall not be eligible to utilize any of the
Club’s facilities (golf course or Clubhouse) neither as a guest of a
member or another guest until said indebtedness has been paid in full.

PPR, § C.2.
The PPR defines “misconduct” as a member’s violation of the

Bylaws or the PPR or “conduct injurious to the good order, peace,
interest or welfare of [VBCC], its members and staff.” PPR, § C.3.a.
The VBCC board of directors may initiate an investigation of possible
misconduct on its own volition. Id. The PPR provides the following
enforcement mechanism for a member’s alleged misconduct:

b. Hearing. The Secretary shall inform the member concerned of
the substance of the complaint and his right to submit a written answer
or to appear in person before the Board at a specific date and time. He
may present evidence in his behalf, but will not be given access to any
written complaint nor will the identity of the writer be disclosed. If the
complaint involves a husband or wife or both, either or both may
appear.

c. Decision. At the conclusion of its investigation the Board may
dismiss the complaint as unfounded, issue an appropriate warning, or
by a two-thirds vote, suspend or expel the member(s) concerned. The
Board shall be the sole judge of the validity of such complaints and its
judgment shall be final.

PPR, § C.3.b-c.
The Defendants jointly own Real Estate & Management Group,

LLC (“REMG”). Schedule B, ECF No. 1, Case No. 15-29068-EPK.
Mr. Mills is the president of REMG. Exh. A, ECF No. 46. The
Defendants caused REMG to pay to VBCC the Defendants’ annual
membership dues and their fees and charges. Exh. D, ECF No. 46.

On October 28, 2015, Mr. Mills filed a voluntary chapter 7
bankruptcy petition. ECF No. 1, Case No. 15-29068-EPK. Michael R.
Bakst was appointed as the chapter 7 trustee (the “Trustee”). At that
time, the Defendants were current with all monetary obligations owed
to VBCC. ¶ 7, ECF No. 46. VBCC was not involved in Mr. Mills’
chapter 7 case. On September 14, 2017, Mr. Mills received a dis-
charge. ECF No. 138, Case No. 15-29068-EPK.

On September 21, 2017, the Trustee filed an adversary proceeding
against REMG for judicial dissolution and for the appointment of a
receiver. ECF No. 1, Adv. Proc. No. 17-01366-EPK. The Court
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granted the Trustee’s request to appoint a receiver and, pursuant to
Fla. Stat. § 605.0704, appointed Deborah C. Menotte as receiver of
REMG (the “Receiver”). ECF No. 24, Adv. Proc. No. 17-01366-EPK.
The Court authorized the Receiver to take control of REMG, to wind
down and liquidate its assets, and, among other things, “to investigate
and sue to avoid fraudulent or other improper transfers.” Id.

On March 30, 2018, the Receiver sent a letter to VBCC demanding
repayment of four years of sums that the Defendants caused REMG
to pay to VBCC for annual membership dues, fees, and charges. Exh.
D, ECF No. 46. The Receiver threatened legal action if VBCC failed
to comply with the demand. Id. According to Tim Straley, general
manager and chief operating officer of VBCC, VBCC was “greatly
concerned” about the Receiver’s demand because “[a]t this time,
VBCC was also in the middle of a construction protect with financing
where contingent liabilities had to be disclosed to VBCC’s lender
which would affect VBCC’s debt ratio.” ¶ 8, ECF No. 46.

On April 13, 2018, VBCC sent a letter to the Defendants demand-
ing, among other things, that the Defendants defend or protect VBCC
from the Receiver’s demand. Exh. E, ECF No. 46. This letter warned
the Defendants that failure to defend or protect VBCC may result in
expulsion from VBCC and/or legal action for damages incurred by
VBCC. Id. Shortly after VBCC sent this letter, the president of VBCC
and Mr. Straley met in person with Mr. Mills and again demanded that
the Defendants defend or protect VBCC from the Receiver’s demand.
¶ 10, ECF No, 46. A few days later, VBCC sent the Defendants a draft
written agreement requiring the Defendants to fully defend, indem-
nify and hold harmless VBCC from any and all claims brought by the
Receiver against VBCC. Exh. F, ECF No. 46.

On May 4, 2018, the Defendants notified VBCC that the Defen-
dants would neither defend or protect VBCC nor sign the proposed
written agreement. ¶ 12, ECF No. 46.

On May 11, 2018, the Receiver filed the instant adversary proceed-
ing against VBCC, seeking to avoid and recover $55,338.21, repre-
senting the sum of four years of transfers from REMG to VBCC on
behalf of the Defendants. ECF No. 1. The Receiver’s claims against
VBCC were brought solely under the Florida Uniform Fraudulent
Transfer Act, Fla. Stats. §§ 726.105(1)(b) and 726.106(1). Id.

On May 22, 2018, by letter entitled “Notice of Hearing,” and
pursuant to section C of the PPR, the secretary of the VBCC board of
directors demanded that the Defendants “appear in person or provide
written defenses as to why [the Defendants] should not immediately
resolve all issues contained within [the adversary proceeding filed by
the Receiver against VBCC] and if not, be suspended and/or expelled
until the [adversary proceeding] is resolved without [VBCC] incur-
ring any damages, expenses or attorneys’ fees of any kind whatso-
ever.” Exh. G, ECF No. 46. The letter scheduled a disciplinary hearing
before the board of directors on June 5, 2018 at 3:30 p.m. Id.

On May 24, 2018, prior to the disciplinary hearing, counsel for
VBCC sent a letter to counsel for the Defendants indicating that
“VBCC’s board of directors voted to suspend [the Defendants’]
VBCC membership and all associated benefits until this matter is fully
resolved.” Exh. H, ECF No. 46. The letter indicated that VBCC was
negotiating with the Receiver to pay a sum less than the amount
requested in the Receiver’s complaint against VBCC. Id. The letter
stated that payment by the Defendants to VBCC, in the full amount
ultimately paid by VBCC to the Receiver, may restore the Defen-
dants’ membership rights. Id. According to Mr. Straley, “[w]hile
VBCC board members approved this letter before it was sent, the
[letter] erroneously states that [the Defendants’] membership was
considered suspended, when in fact, that suspension would not
potentially become effective until the June 5, 2018 meeting when a
vote of the board was taken.” ¶ 15, ECF No. 46.

On May 31, 2018, the Defendants, with the assistance of counsel,

responded in writing to the VBCC notice of hearing. Exh. I, ECF No.
46. The Defendants indicated that they chose to respond in writing
since the Defendants became informed that the board of directors had
already voted to suspend the Defendants’ membership. Id. The
Defendants expressed their concern that the board of directors
wrongfully suspended their membership prior to the June 5, 2018
hearing. Id. The Defendants stated that they may assert their legal
rights in light of the wrongful suspension. Id.

The Defendants also refused to indemnify VBCC for any sums
paid by VBCC to the Receiver. Id. The Defendants stated that neither
the membership application, the Bylaws, nor the PPR require the
Defendants to indemnify VBCC. Id. The Defendants disputed that the
monies paid from REMG to VBCC were “fraudulent.” Id. The
Defendants claimed that REMG paid the membership dues, fees, and
charges in lieu of paying Mr. Mills a salary. Id. The Defendants
claimed that Mr. Mills used VBCC for business purposes, meeting and
entertaining prospective business clients at the country club. Id. The
Defendants claimed that REMG was never insolvent. Id. The
Defendants also claimed that the Defendants received reasonably
equivalent value for REMG’s payments to VBCC. Id.

Thereafter, VBCC and the Defendants, each through counsel,
exchanged communications via email. Exh. J, ECF No. 46. VBCC
requested that the Defendants assist VBCC in defending against the
Receiver’s claims by providing VBCC with proof that REMG paid the
dues, fees, and costs for a business purpose or in lieu of Mr. Mills’
salary. Id. The Defendants continued to assert, without proof, that the
payments from REMG to VBCC were proper business expenses.
Exhs. J, L, and O, ECF No. 46. Ultimately, the Defendants refused to
assist VBCC. Exh. P, ECF No. 46.

On June 5, 2018, pursuant to the notice of hearing, the VBCC
board of directors convened to consider disciplinary actions against
the Defendants. Because the Defendants elected to respond in writing
to the notice of hearing, the Defendants did not attend the June 5, 2018
meeting. The board considered the Defendants’ May 31, 2018 letter.
The board unanimously voted to suspend the Defendants’ member-
ship. According to Mr. Straley, the board unanimously determined
that the Defendants’ refusal to indemnify or defend VBCC amounted
to “misconduct under [section C.3. of the PPR] because it endangered
the welfare of VBCC.” ¶ 19, ECF No. 46. According to Mr. Straley,
to the extent that VBCC would be required to pay any monies to the
Receiver in repayment of sums received from REMG, this would
create an indebtedness that the Defendants would be obligated to pay.
Id. As such, Mr. Straley also cited indebtedness as further cause to
suspend the Defendants’ membership. Id.

That same day, VBCC memorialized the Defendants’ membership
suspension in a letter to the Defendants. Exh. K, ECF No. 46. The
letter stated that the Defendants’ membership is suspended “until all
issues in the suit are resolved in [VBCC’s] favor.” Id. Despite the
reasons provided by Mr. Straley, the letter did not explain that the
suspension was for “misconduct” pursuant to section C.3. of the PPR
or for “indebtedness” pursuant to section C.2. of the PPR. Id. As of the
entry of this order, the Defendants’ membership remains suspended
and they are not permitted to frequent the country club.

As noted above, the Receiver filed this adversary proceeding
against VBCC, seeking to avoid and recover $55,338.21, representing
the sum of four years of transfers from REMG on behalf of the
Defendants to VBCC. ECF No. 1. Despite VBCC’s requests, the
Defendants refused to indemnify or defend VBCC. On June 16, 2018,
VBCC filed its third-party complaint against the Defendants, seeking
contractual and common law indemnification from the Defendants for
VBCC’s liability to the Receiver. ECF No. 7. The Defendants
answered the third-party complaint and filed a counterclaim against
VBCC for breach of contract, claiming that VBCC wrongfully
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suspended the Defendants’ membership rights. ECF No. 19. VBCC
filed an answer and affirmative defenses to the Defendants’ counter-
claim. ECF No. 23.

On August 14, 2018, the Receiver filed a motion to approve a
settlement agreement between the Receiver and VBCC. ECF No. 25.
VBCC agreed to pay the Receiver $25,000.00 in full settlement of the
Receiver’s claims against VBCC. Id. The Defendants received notice
of the proposed settlement agreement. Id. The Court set a hearing on
September 26, 2018 to consider approval of the settlement agreement.
ECF No. 28. The Defendants received notice of the September 26,
2018 hearing. ECF No. 29. The Defendants did not appear at the
September 26, 2018 hearing. The Defendants did not otherwise object
to approval of the settlement agreement. On October 1, 2018, the
Court entered an order approving the settlement agreement. ECF No.
36. By that order, the Court approved the $25,000.00 payment from
VBCC to the Receiver and dismissed with prejudice the Receiver’s
claims against VBCC. Id. The Court explicitly retained jurisdiction to
adjudicate VBCC’s third-party complaint against the Defendants and
the Defendants’ counterclaim against VBCC. Id.2

In the third-party complaint, VBCC sues the Defendants on two
counts: contractual indemnification and common law indemnifica-
tion. ECF No. 7. Specifically, in light of the settlement, VBCC seeks
contractual or common law indemnification from non-debtor Mrs.
Mills for the entire $25,000.00 settlement paid by VBCC to the
Receiver plus all attorney’s fees and costs incurred by VBCC in
defending this action. Because Mr. Mills filed bankruptcy and
received a discharge of pre-petition obligations, VBCC seeks
contractual or common law indemnification from Mr. Mills “for all
sums the Court may award to the Receiver from VBCC for any
charges incurred after the date of his bankruptcy filing” plus all
attorney’s fees and costs incurred by VBCC in defending this action.3

In the counterclaim, the Defendants sue VBCC for wrongful suspen-
sion of their membership rights.

VBCC now seeks summary judgment on count II of its third-party
complaint for common law indemnification, and summary judgment
on the Defendants’ counterclaim for wrongful suspension. VBCC
does not seek summary judgment on count I of its third-party
complaint for contractual indemnification.

Summary Judgment Standard
Federal Rule of Civil Procedure 56, made applicable to this matter

by Federal Rule of Bankruptcy Procedure 7056, provides that
summary judgment is appropriate if the Court determines that the
“there is no genuine dispute as to any material fact and the movant is
entitled to judgment as a matter of law.” Fed. R. Civ. P. 56(a). The
moving party supports its assertion that a fact cannot be disputed by
citing to the record, “including depositions, documents, electronically
stored information, affidavits or declarations, stipulations (including
those made for purposes of the motion only), admissions, interroga-
tory answers, or other materials.” Fed. R. Civ. P. 56(c); see also
Celotex Corp. v. Catrett, 477 U.S. 317, 323 (1986); Anderson v.
Liberty Lobby, Inc., 477 U.S. 242, 247-48 (1986). The moving party
bears the burden of meeting this standard. Imaging Bus. Machs., LLC
v. BancTec, Inc., 459 F.3d 1186, 1192 (11th Cir. 2006) [19 Fla. L.
Weekly Fed. C945a]. “An issue of fact is ‘material’ if it is a legal
element of the claim under the applicable substantive law which might
affect the outcome of the case.” Allen v. Tyson Foods, Inc., 121 F.3d
642, 646 (11th Cir. 1997). In considering a motion for summary
judgment, the Court must construe all facts and draw all reasonable
inferences in the light most favorable to the non-moving party. In re
Pony Express Delivery Services, Inc., 440 F.3d 1296, 1300 (11th Cir.
2006).

Common Law Indemnification
VBCC seeks summary judgment on count II of its third-party

complaint for common law indemnification. VBCC argues that it is
wholly without fault for receiving payments from REMG and that it
is only vicariously, constructively, derivatively, or technically liable
to the Receiver due to the wrongful acts of the Defendants.

Under Florida law,4 common law indemnity allows an innocent
party, who is nonetheless liable to another, to “[shift] the entire loss
from one who, although without active negligence or fault, has been
obligated to pay, because of some vicarious, constructive, derivative,
or technical liability, to another who should bear the costs because it
was the latter’s wrongdoing for which the former is held liable.”
Houdaille Indus., Inc. v. Edwards, 374 So. 2d 490, 493 (Fla. 1979)
(citations omitted). To prevail on a claim of common law indemnity,
the moving party must prove the following elements: “1) that he is
wholly without fault; 2) that the party from whom he is seeking
indemnity is at fault; and 3) that he is liable to the injured party only
because he is vicariously, constructively, derivatively, or technically
liable for the wrongful acts of the party from whom he is seeking
indemnity.” Fla. Peninsula Ins. Co. v. Ken Mullen Plumbing, Inc.,
171 So. 3d 194, 196 (Fla. 5th DCA 2015) [40 Fla. L. Weekly D1811a]
(citations omitted); accord Dade County Sch. Bd. v. Radio Station
WQBA, 731 So. 2d 638, 642 (Fla. 1999) [24 Fla. L. Weekly S216a].5

Florida common law indemnity applies only to personal injury tort
claims, see, e.g., Radio Station WQBA, 731 So. 2d 638, and certain
breach of contract claims in the context of products liability. See, e.g.,
Diplomat Props., L.P., 114 So. 3d 357; Hiller Group, Inc. v. Redwing
Carriers, Inc., 779 So. 2d 602 (Fla. 2nd DCA 2001) [26 Fla. L.
Weekly D613b]; K-Mart Corp. v. Chairs, Inc., 506 So. 2d 7 (Fla. 5th
DCA 1987); Auto-Owners Ins. Co. v. Ace Elec. Serv., Inc., 648 F.
Supp. 2d 1371 (Dist. Ct. M.D. Fla. 2009); Mortg. Contr. Servs., LLC
v. J & S Prop. Servs. LLC, 2018 U.S. Dist. LEXIS 109967 (Dist. Ct.
M.D. Fla 2018). Florida courts have not applied common law
indemnity to a fraudulent transfer claim brought under the Florida
Uniform Fraudulent Transfer Act.6 Such a claim is neither a personal
injury tort claim nor a breach of contract claim in the context of
products liability. Other jurisdictions have precluded the application
of a common law indemnity theory of recovery against a third party
for liability on a state law fraudulent transfer claim. Nicolaci v.
Anapol, 387 F.3d 21, 27 (1st Cir. 2004) (Analyzing Massachusetts
common law indemnity and holding that “[i]n the absence of authority
supporting a common law right to indemnity in fraudulent transfer
cases, we find no basis for the [appellants’] claim.”). Because Florida
common law indemnity is not applicable to fraudulent transfer claims
brought under the Florida Uniform Fraudulent Transfer Act, the Court
will deny VBCC’s request for summary judgment on count II of
VBCC’s third-party complaint.

Wrongful Suspension
VBCC seeks summary judgment on the Defendants’ counterclaim

for wrongful suspension of the Defendants’ membership rights.
VBCC alleges that the board of directors properly suspended the
Defendants’ membership rights. In the Motion for Summary Judg-
ment, VBCC cites both “misconduct” and “indebtedness” as cause for
the suspension. The Defendants do not, in turn, seek summary
judgment in their favor on their counterclaim; they simply request that
the Court deny VBCC’s Motion for Summary Judgment.

Pursuant to the PPR, the board of directors has the right to suspend
any member for misconduct or for failure to satisfy an indebtedness
to the country club. Misconduct is defined as a member’s violation of
the Bylaws or the PPR or “conduct injurious to the good order, peace,
interest or welfare of [VBCC], its members and staff.” PPR, § C.3.a.
Though not explicitly defined in the governing documents, indebted-
ness results from a member’s failure to pay VBCC annual member-
ship dues or any fees and costs incurred at the country club. PPR, §§
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C.2.a-b.
From the pre-suspension communications between VBCC and the

Defendants, it is apparent that VBCC was considering suspension
based on the Defendants’ refusal to indemnify VBCC for any liability
incurred as a result of the Receiver’s claims and also based on the
Defendants’ failure to assist VBCC in defending against the Re-
ceiver’s claims.

The Receiver’s claims against REMG, which were based in
constructive fraud under the Florida Uniform Fraudulent Transfer
Act, were facially strong.7 A potential sticking point in the Receiver’s
claims was whether REMG obtained reasonably equivalent value in
exchange for payment of the Defendants’ membership dues, fees, and
costs.

The Defendants initially asserted that Mr. Mills used VBCC for
business purposes by meeting and entertaining prospective business
clients at the country club. The Defendants initially stated that they
would provide VBCC an affidavit listing the names of business clients
that REMG gained through the Defendants’ membership at VBCC. If
Mr. Mills had in fact used the VBCC membership for REMG business
then there would be some benefit to REMG, which could constitute
reasonably equivalent value to REMG. But the Defendants ultimately
provided no evidence of such business use and later confirmed there
was none. See Deposition of Mr. Mills, ECF No. 44, 34:14-17. As
such, REMG paid VBCC and received nothing in return. The
Defendants not only failed to assist VBCC in defending against the
Receiver’s claims, but the Defendants strung VBCC along with
allegations that REMG gained valid business through the Defendants’
membership when in truth REMG gained no such business.

The Defendants also claimed that the payments from REMG to
VBCC on behalf of the Defendants were in lieu of salary owed to Mr.
Mills. But the Defendants provided no proof of this. Nor did the
Defendants assist VBCC with any evidence to negate the Receiver’s
assertion that REMG was insolvent at the time of the transfers. The
Receiver presented a prima facie case to recover constructively
fraudulent transfers from VBCC.

After the Defendants refused to indemnify VBCC or assist VBCC
in defending against the Receiver’s claims, it became clear that VBCC
had legal liability to the Receiver. VBCC appropriately settled for an
amount less than half of the Receiver’s claims. The Defendants’
failure to indemnify VBCC or assist VBCC in defending against the
Receiver’s claims surely amounted to “conduct injurious to the good
order, peace, interest or welfare of [VBCC]. . . .” PPR, § C.3.a. VBCC
properly suspended the Defendants’ membership rights based on
misconduct.8

The Defendants argue that they cannot be guilty of misconduct
under the PPR because the governing documents do not contain any
indemnity provision, and so their refusal to indemnify VBCC cannot
amount to a violation of the governing documents. But the definition
of “misconduct” itself states that misconduct includes “conduct
injurious to the good order, peace, interest or welfare of [VBCC] . . . .”
PPR, § C.3.a.

VBCC also cites “indebtedness” as cause for suspension of the
Defendants’ membership. VBCC alleges that the $25,000.00 payment
it made to the Receiver in settlement of the fraudulent transfer claims
left the Defendants’ obligations to VBCC unpaid to the same extent,
resulting in an indebtedness that the Defendants are required to pay.
The $25,000.00 settlement payment by VBCC to the Receiver
undoubtedly resulted in an indebtedness on the part of the Defendants
to VBCC, but that indebtedness did not arise until after the board of
directors voted to suspend the Defendants’ membership rights. VBCC
cannot rely on such indebtedness as cause for the suspension VBCC
determined prior to payment of the $25,000.00.9

Order
For the foregoing reasons, the Court ORDERS and ADJUDGES

as follows:

1. The Motion for Summary Judgment [ECF No. 43] is
GRANTED IN PART and DENIED IN PART as provided herein.

2. Vero Beach Country Club, Inc.’s motion for summary judgment
on count II of the third-party complaint, ECF No. 7, is DENIED. At
the close of this proceeding, William B. Mills and Mary Jane Mills
shall have judgment in their favor on count II of the third-party
complaint.

3. Vero Beach Country Club, Inc.’s motion for summary judgment
on the third-party defendants’ counterclaim, ECF No. 19, is
GRANTED. At the close of this proceeding, Vero Beach Country
Club, Inc. shall have judgment in its favor on the third-party defen-
dants’ counterclaim.
))))))))))))))))))

1By signing the membership application, the Defendants “agree[d] to be bound by
all of the terms and conditions stated in the [VBCC] Bylaws[.]” Exh. A, ECF No. 46.
The Bylaws provide that all members are bound by the PPR. § 2.2, Exh. B, ECF No. 46.

2On March 15, 2019, the Court determined that, pursuant to 28 U.S.C. § 1334(b),
the Court has subject matter jurisdiction over VBCC’s third-party complaint and the
Defendants’ counterclaim. ECF No. 84.

3In the Motion for Summary Judgment, VBCC asks that the Defendants be held
jointly and severally liable for the $25,000.00 settlement payment plus all attorney’s
fees and costs. VBCC argues that such a judgment will not violate Mr. Mills’ discharge
because the $25,000.00 settlement amount is less than the amount of post-petition
transfers that the Receiver sought from VBCC.

4Florida law applies because the Receiver’s complaint against VBCC was based on
the Florida Uniform Fraudulent Transfer Act.

5The Florida courts have created some confusion around the elements of common
law indemnity by requiring the moving party to also prove the existence of a “special
relationship” between the indemnitor and the indemnitee. However, as the Fourth
District Court of Appeal explained in Diplomat Props., L.P. v. Tecnoglass, LLC, 114
So. 3d 357, 362 (Fla. 4th DCA 2013) [38 Fla. L. Weekly D1126a]: “The term ‘special
relationship’ merely describes a relationship which makes a faultless party ‘only
vicariously, constructively, derivatively, or technically liable for the wrongful acts’ of
the party at fault.” (quoting Houdaille, 374 So. 2d at 492). This Court agrees. The
requirement of proving a “special relationship” is not a separate and distinct element
of Florida common law indemnity, but rather is inherent in the element that the moving
party “is liable to the injured party only because he is vicariously, constructively,
derivatively, or technically liable for the wrongful acts of the party from whom he is
seeking indemnity.” Fla. Peninsula Ins. Co., 171 So. 3d at 196; accord Dunn v.
Mercantil Commercebank, N.A. (In re GPC Miami Inc.), 582 B.R. 534, 537 (Bankr.
S.D. Fla. 2018).

6In its reply at ECF No. 60, VBCC cites only Dunn v. Mercantile Commerce Bank
NA (In re GPC Miami, Inc.), 582 B.R. 534 (Bankr. S.D. Fla. 2018) in support of its
contention that Florida common law indemnity applies to a fraudulent transfer claim
under the Florida Uniform Fraudulent Transfer Act. That case did in fact involve a
cross-claim based in common law indemnity for liability on an alleged fraudulent
transfer claim brought under the Florida Uniform Fraudulent Transfer Act. In re GPC
Miami, Inc., 582 B.R. at 535-36. As in the present matter, the parties to that case
disputed whether a common law indemnity claim applies in the context of fraudulent
transfer claims. Id. However, in that case, the bankruptcy court explicitly stated that it
did not need to decide whether Florida law would allow common law indemnity arising
from a fraudulent transfer action. Id. at 540. The court found that the cross-claim sought
direct and not derivative liability for the alleged fraudulent transfer and so did not rely
on common law indemnity for recovery. Id. Though the court stated, in dicta in a
footnote, that it might be possible for a valid common law indemnity claim to arise from
facts where the primary liability was based in fraudulent transfer, id. at 540, n.12, the
case can hardly be cited for the proposition that Florida common law indemnity applies
where the underlying liability results from a fraudulent transfer claim brought under the
Florida Uniform Fraudulent Transfer Act.

7Pursuant to Fla. Stat. § 726.105(1)(b), a transfer made within four years before the
filing of a bankruptcy petition is avoidable if the debtor [in this case, REMG] made
such transfer and the debtor failed to receive reasonably equivalent value for the
transfer and either “[w]as engaged or was about to engage in a business or a transaction
for which the remaining assets of the debtor were unreasonably small” or “intended to
incur, or believed or reasonably should have believed that he or she would incur, debts
beyond his or her ability to pay as they became due.” Pursuant to Fla. Stat. §
726.106(1), “[a] transfer made . . . by a debtor is fraudulent as to a creditor whose claim
arose before the transfer was made . . . if the debtor made the transfer . . . without
receiving a reasonably equivalent value in exchange for the transfer . . . and the debtor
was insolvent at that time or the debtor became insolvent as a result of the transfer . . .”

8The Court also finds that VBCC complied with the notice and hearing require-
ments of section C.3.b. of the PPR.

9In the Motion for Summary Judgment, VBCC also argues that it is entitled to
summary judgment on the Defendants’ counterclaim for wrongful suspension because
the Defendants did not articulate specific damages for the alleged wrongful suspension.
In light of the Court’s ruling that VBCC properly suspended the Defendants’
membership rights as a result of misconduct, the Court need not address this argument.

*        *        *
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