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THE SUPREME COURT OF FLORIDA
   Summary of selected opinions reported in the Supreme Court Opinions section of this issue.

! CONSTITUTIONAL AMENDMENT—INITIATIVE PETITION—ALL VOTERS VOTE IN PRIMARY ELECTIONS FOR
STATE LEGISLATURE, GOVERNOR, AND CABINET. The Court approved for placement on the ballot a proposed
constitutional amendment which would allow all registered voters to vote in primaries for state legislature, governor, and
cabinet regardless of political party affiliation. The Court concluded that the proposed amendment satisfied the single subject
requirement, and that the ballot title and summary satisfied the requirements of section 101.161(1), Florida Statutes.
ADVISORY OPINION TO THE ATTORNEY GENERAL RE: ALL VOTERS VOTE IN PRIMARY ELECTIONS FOR STATE
LEGISLATURE, GOVERNOR, AND CABINET. Opinion Filed March 19, 2020. Full Opinion at Supreme Court Opinions Section,
page 102b.
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March 20, 2020 SUPREME COURT OF FLORIDA
Rules of Judicial Administration—Amendment—Supreme Court—
Chief Justice’s authority to take actions necessary to respond to public
health emergency affecting courts and court participants

IN RE: AMENDMENTS TO FLORIDA RULE OF JUDICIAL ADMINISTRATION
2.205. Supreme Court of Florida. Case No. SC20-346. March 13, 2020. Original
Proceeding—Florida Rules of Judicial Administration.

(PER CURIAM.) The Court, on its own motion,1 amends Florida Rule
of Judicial Administration 2.205 (The Supreme Court) to recognize
the Chief Justice’s authority to take the actions necessary to respond
to a public health emergency affecting the courts and the court
participants of this State.2

The Court amends subdivision (a)(2)(B) (Internal Government;
Chief Justice) of rule 2.205 to add to the list of the Chief Justice’s
powers and duties a new subdivision (v) to read as follows:

(v) the power, upon request of the chief judge of any circuit or
district, or sua sponte, in the event of a public health emergency that
requires mitigation of the effects of the emergency on the courts and
court participants, to enter such order or orders as may be appropriate:
to suspend, extend, toll, or otherwise change time deadlines or
standards, including, without limitation, those affecting speedy trial
procedures in criminal and juvenile proceedings; suspend the
application of or modify other requirements or limitations imposed by
rules of procedure, court orders, and opinions, including, without
limitation, those governing the use of communication equipment and
proceedings conducted by remote electronic means; and authorize
temporary implementation of procedures and other measures,
including, without limitation, the suspension or continuation of civil
and criminal jury trials and grand jury proceedings, which procedures
or measures may be inconsistent with applicable requirements, to
address the emergency situation or public necessity.

Existing subdivisions (v) through (vii) of the rule are renumbered (vi)
through (viii).

Accordingly, the Florida Rules of Judicial Administration are
amended, as reflected in this opinion. The amendments shall become
effective immediately upon the release of this opinion. Because the
amendments were not published for comment prior to their adoption,
interested persons shall have seventy-five days from the date of this
opinion in which to file comments with the Court.3

It is so ordered. (CANADY, C.J., and POLSTON, LABARGA,
LAWSON, and MUÑIZ, JJ., concur.)
))))))))))))))))))

1See Fla. R. Jud. Admin. 2.140(g).
2We have jurisdiction. See art. V, § 2(a), Fla. Const.
3All comments must be filed with the Court on or before May 27, 2020, with a

separate request for oral argument if the person filing the comment wishes to participate
in oral argument, which may be scheduled in this case. If filed by an attorney in good
standing with The Florida Bar, the comment must be electronically filed via the Florida
Courts E-Filing Portal (Portal) in accordance with In re Electronic Filing in the
Supreme Court of Florida via the Florida Courts E-Filing Portal, Fla. Admin. Order
No. AOSC13-7 (Feb. 18, 2013). If filed by a nonlawyer or a lawyer not licensed to
practice in Florida, the comment may be, but is not required to be, filed via the Portal.
Comments filed via the Portal must be submitted in Microsoft Word 97 or higher. See
In re Electronic Filing in the Florida Supreme Court, Fla. Admin. Order No. AOSC17-
27 (May 9, 2017). Any person unable to submit a comment electronically must mail or
hand-deliver the originally signed comment to the Florida Supreme Court, Office of the
Clerk, 500 South Duval Street, Tallahassee, Florida 32399-1927; no additional copies
are required or will be accepted.

*        *        *

Criminal law—Murder—Sentencing—Death penalty—Post convic-
tion relief—No error in denying successive post conviction motion
predicated on Hurst v. Florida and Hurst v. State as well as the
legislation implementing those decisions—Claims are procedurally
barred where court previously denied defendant’s petition for writ of
habeas corpus in which defendant sought relief pursuant to Hurst—

Even without procedural bar, there is no Hurst error in defendant’s
case because a unanimous jury finding established the existence of at
least one statutory aggravating circumstance beyond a reasonable
doubt—Trial court’s finding that murder was committed while
defendant was committing or attempting to commit kidnapping and
sexual battery is established by unanimous jury verdict finding
defendant guilty of contemporaneous armed kidnapping and sexual
battery of victim

LUCIOUS BOYD, Appellant, v. STATE OF FLORIDA, Appellee. Supreme Court of
Florida. Case No. SC18-1589. March 19, 2020. An Appeal from the Circuit Court in
and for Broward County, Andrew Siegel, Judge - Case No. 061999CF005809A88810.
Counsel: Neal Dupree, Capital Collateral Regional Counsel, Suzanne Keffer, Chief
Assistant Capital Collateral Regional Counsel, and Scott Gavin, Staff Attorney, Capital
Collateral Regional Counsel, Southern Region, Fort Lauderdale, for Appellant. Ashley
Moody, Attorney General, Tallahassee, and Leslie T. Campbell, Senior Assistant
Attorney General, West Palm Beach, for Appellee.

(PER CURIAM.) Lucious Boyd, a prisoner under sentence of death,
appeals the trial court’s order summarily denying his successive
motion for postconviction relief pursuant to Florida Rule of Criminal
Procedure 3.851 and, alternatively, to correct an illegal sentence
pursuant to Florida Rule of Criminal Procedure 3.800(a). In his
motion, Boyd sought relief from his sentence of death, raising claims
predicated on the United States Supreme Court’s decision in Hurst v.
Florida, 136 S. Ct. 616 (2016), this Court’s decision on remand in
Hurst v. State, 202 So. 3d 40 (Fla. 2016), receded from by State v.
Poole, 45 Fla. L. Weekly S41 (Fla. Jan. 23, 2020), and Florida
legislation implementing those decisions. We have jurisdiction,1 and
for the reasons below affirm the summary denial.

We previously denied a petition for writ of habeas corpus in which
Boyd sought relief from his death sentence pursuant to Hurst v.
Florida and Hurst v. State. See Boyd v. Jones, No. SC16-1812, 2017
WL 318931, at *1 (Fla. Jan. 23, 2017). Boyd’s claims in this proceed-
ing derive from the Hurst decisions and the legislation implementing
them and are therefore procedurally barred.

Even without the procedural bar, however, our recent decision in
Poole, 45 Fla. L. Weekly S41, forecloses relief. Pursuant to Poole,
there is no Hurst v. Florida or Hurst v. State error in Boyd’s case
because a unanimous jury finding establishes the existence of at least
one statutory aggravating circumstance beyond a reasonable doubt.
See Poole, 45 Fla. L. Weekly at S48 (“reced[ing] from Hurst v. State
except to the extent it requires a jury unanimously to find the existence
of a statutory aggravating circumstance beyond a reasonable doubt”
as required by Hurst v. Florida); see also McKinney v. Arizona, 140
S. Ct. 702, 707 (2020) (holding that, under Hurst v. Florida, “a jury
must find the aggravating circumstance that makes the defendant
death eligible,” but that a jury “is not constitutionally required to
weigh the aggravating and mitigating circumstances or to make the
ultimate sentencing decision within the relevant sentencing range”).
Among the aggravators in Boyd’s case, the trial court found that the
victim’s murder was committed while Boyd was committing or
attempting to commit kidnapping and sexual battery. Boyd v. State,
910 So. 2d 167, 176 n.1 (Fla. 2005). This aggravating circumstance is
established by unanimous jury findings, namely the jury’s verdict
finding Boyd guilty of the contemporaneous armed kidnapping and
sexual battery of the victim. See id. at 176.

Accordingly, we affirm the trial court’s summary denial of relief.
It is so ordered. (CANADY, C.J., and POLSTON, LAWSON, and

MUÑIZ, JJ., concur. LABARGA, J., concurs in result only with an
opinion.)
))))))))))))))))))

1See art. V, § 3(b)(1), Fla. Const.

))))))))))))))))))
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(LABARGA, J., concurring in result only.) Because the majority
relies on State v. Poole, 45 Fla. L. Weekly S41 (Fla. Jan. 23, 2020), a
wrongfully decided opinion to which I strenuously dissented, I can
concur only in the result.

*        *        *

Criminal law—Murder—Sentencing—Death penalty—Post convic-
tion relief—No error in denying successive post conviction motion
predicated on Hurst v. Florida and Hurst v. State—There is no Hurst
error in defendant’s case because a unanimous jury finding established
the existence of at least one statutory aggravating circumstance beyond
a reasonable doubt—Statutory aggravating circumstances of a capital
felony being committed during the commission of sexual battery and
for pecuniary gain were established because jury found defendant
guilty of contemporaneous crimes of sexual battery and robbery

GROVER B. REED, Appellant, v. STATE OF FLORIDA, Appellee. Supreme Court
of Florida. Case No. SC19-714. March 19, 2020. An Appeal from the Circuit Court in
and for Duval County, Marianne L. Aho, Judge - Case No.
161986CF006123AXXXMA. Counsel: Martin J. McClain of McClain & McDermott,
P.A., Fort Lauderdale, for Appellant. Ashley Moody, Attorney General, and Charmaine
M. Millsaps, Senior Assistant Attorney General, Tallahassee, for Appellee.

(PER CURIAM.) We have for review Grover B. Reed’s appeal of the
trial court’s order denying Reed’s successive postconviction motion
filed pursuant to Florida Rule of Criminal Procedure 3.851. We have
jurisdiction. See art. V, § 3(b)(1), Fla. Const.

In his motion, Reed sought relief from his sentence of death,
raising claims predicated on the United States Supreme Court’s
decision in Hurst v. Florida, 136 S. Ct. 616 (2016), and this Court’s
decision on remand in Hurst v. State, 202 So. 3d 40 (Fla. 2016),
receded from by State v. Poole, 45 Fla. L. Weekly S41 (Fla. Jan. 23,
2020). Reed’s sentence of death became final in 1990, before the
Supreme Court decided Ring v. Arizona, 536 U.S. 584 (2002). See
Reed v. State, 560 So. 2d 203 (Fla.), cert. denied, 498 U.S. 882 (1990).
Accordingly, we ordered Reed to show cause as to why we should not
affirm the trial court’s order pursuant to our decision in Hitchcock v.
State, 226 So. 3d 216, 217 (Fla.), cert. denied, 138 S. Ct. 513 (2017),
which precludes the retroactive application of Hurst v. Florida and
Hurst v. State to defendants (like Reed) whose sentences of death
were final when Ring was decided.

Since then, however, we decided Poole, 45 Fla. L. Weekly S41,
which is dispositive here. Pursuant to Poole, there is no Hurst v.
Florida or Hurst v. State error in Reed’s case because a unanimous
jury finding establishes the existence of at least one statutory aggravat-
ing circumstance beyond a reasonable doubt. See Poole, 45 Fla. L.
Weekly at S48 (“reced[ing] from Hurst v. State except to the extent it
requires a jury unanimously to find the existence of a statutory
aggravating circumstance beyond a reasonable doubt” as required by
Hurst v. Florida); see also McKinney v. Arizona, 140 S. Ct. 702, 707
(2020) (holding that, under Hurst v. Florida, “a jury must find the
aggravating circumstance that makes the defendant death eligible,”
but that a jury “is not constitutionally required to weigh the aggravat-
ing and mitigating circumstances or to make the ultimate sentencing
decision within the relevant sentencing range”). In Reed’s case, two
of the four statutory aggravating circumstances found by the trial
court—the capital felony was committed during the commission of a
sexual battery and for pecuniary gain—are established because
Reed’s jury found him guilty of the contemporaneous crimes of sexual
battery and robbery. See Reed, 560 So. 2d at 204, 205 n.1.

Accordingly, we affirm the trial court’s order denying relief.
It is so ordered. (CANADY, C.J., and POLSTON, LAWSON, and

MUÑIZ, JJ., concur. LABARGA, J., concurs in result only with an
opinion.)
))))))))))))))))))
(LABARGA, J., concurring in result only.) In Hitchcock v. State, 226
So. 3d 216 (Fla. 2017), where the defendant’s death sentence was final

when Ring v. Arizona, 536 U.S. 584 (2002), was decided, this Court
denied the retroactive application of Hurst v. Florida, 136 S. Ct. 616
(2016). In light of Hitchcock, Reed is similarly not entitled to the
retroactive application of Hurst v. Florida.

However, in denying relief, the majority relies on State v. Poole, 45
Fla. L. Weekly S41 (Fla. Jan. 23, 2020), a wrongfully decided opinion
to which I strenuously dissented. Consequently, I can concur only in
the result.

*        *        *

Constitutional amendment—Initiative petition—Proposed amend-
ment which would allow all registered voters to vote in primaries for
state legislature, governor, and cabinet regardless of political party
affiliation—Proposed amendment satisfies single-subject require-
ment—Ballot title and summary satisfy requirements of section
101.161(1), Florida Statutes—Initiative approved for placement on
ballot

ADVISORY OPINION TO THE ATTORNEY GENERAL RE: ALL VOTERS VOTE
IN PRIMARY ELECTIONS FOR STATE LEGISLATURE, GOVERNOR, AND
CABINET. Supreme Court of Florida. Case No. SC19-1267. March 19, 2020. Original
Proceeding—Advisory Opinion—Attorney General. Counsel: Ashley Moody,
Attorney General, Amit Agarwal, Solicitor General, and Jeffrey Paul DeSousa, Deputy
Solicitor General, Tallahassee, for Petitioner. Mark Herron and Robert A. McNeely of
Messer Caparello, P.A., Tallahassee, for Interested Party, Florida Democratic Party.
Benjamin Gibson, Jason Gonzalez, Daniel Nordby, Amber Stoner Nunnally, and
Rachel Procaccini of Shutts & Bowen LLP, Tallahassee, for Interested Party,
Republican Party of Florida. Glenn Burhans, Jr., Tallahassee, and Eugene E. Stearns
of Stearns Weaver Miller Weissler Alhadeff & Sitterson, P.A., Miami, for Interested
Party, All Voters Vote, Inc.

(PER CURIAM.) The Attorney General of Florida has petitioned this
Court for an advisory opinion as to the validity of an initiative petition
to amend the Florida Constitution titled “All Voters Vote in Primary
Elections for State Legislature, Governor, and Cabinet” (the Initia-
tive). We have jurisdiction. See art. IV, § 10, art. V, § 3(b)(10), Fla.
Const.

For the reasons explained below, we conclude that the Initiative
complies with the single-subject requirement of article XI, section 3,
of the Florida Constitution and that the ballot title and summary
comply with the requirements of section 101.161(1), Florida Statutes
(2019). Accordingly, we approve the Initiative for placement on the
ballot.

BACKGROUND
On July 26, 2019, the Attorney General petitioned this Court for an

opinion as to the validity of the Initiative, which is sponsored by All
Voters Vote, Inc., and was circulated pursuant to article XI, section 3,
of the Florida Constitution. The sponsor submitted a brief supporting
the validity of the Initiative. The Attorney General submitted a brief
in opposition, as did the Florida Democratic Party and the Republican
Party of Florida.

The Initiative would add several new subsections to article VI,
section 5, of the Florida Constitution, and would read as follows:

(c) All elections for the Florida legislature, governor and cabinet shall
be held as follows:

(1) A single primary election shall be held for each office. All
electors registered to vote for the office being filled shall be
allowed to vote in the primary election for said office regardless of
the voter’s, or any candidate’s, political party affiliation or lack of
same.

(2) All candidates qualifying for election to the office shall be
placed on the same ballot for the primary election regardless of any
candidate’s political party affiliation or lack of same.

(3) The two candidates receiving the highest number of votes
cast in the primary election shall advance to the general election.
For elections in which only two candidates qualify for the same
office, no primary will be held and the winner will be determined
in the general election.
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(4) Nothing in this subsection shall prohibit a political party from
nominating a candidate to run for office under this subsection.
Nothing in this subsection shall prohibit a party from endorsing or
otherwise supporting a candidate as provided by law. A candi-
date’s affiliation with a political party may appear on the ballot as
provided by law.

(5) This amendment is self-executing and shall be effective
January 1, 2024.

The ballot title for the Initiative is: “All Voters Vote in Primary
Elections for State Legislature, Governor, and Cabinet.” The ballot
summary for the Initiative is:

Allows all registered voters to vote in primaries for state legislature,
governor, and cabinet regardless of political party affiliation. All
candidates for an office, including party nominated candidates, appear
on the same primary ballot. Two highest vote getters advance to
general election. If only two candidates qualify, no primary is held and
winner is determined in general election. Candidate’s party affiliation
may appear on ballot as provided by law. Effective January 1, 2024.

STANDARD OF REVIEW
When this Court renders an advisory opinion concerning a

proposed constitutional amendment arising through the citizen
initiative process, “[the Court’s] review of the proposed amendment
is confined to two issues: (1) whether the proposed amendment itself
satisfies the single-subject requirement of article XI, section 3, of the
Florida Constitution; and (2) whether the ballot title and summary
satisfy the requirements of section 101.161(1), Florida Statutes
(201[9]).” Advisory Op. to Att’y Gen. re Voter Control of Gambling,
215 So. 3d 1209, 1212 (Fla. 2017). In addressing these two issues, the
Court must not address the merits or wisdom of the Initiative.
Advisory Op. to Att’y Gen. re Treating People Differently Based on
Race in Pub. Educ., 778 So. 2d 888, 891 (Fla. 2000). Further, the
Court has a “duty . . . to uphold the proposal unless it can be shown to
be ‘clearly and conclusively defective.’ ” Advisory Op. to Att’y Gen.
re Use of Marijuana for Certain Med. Conditions, 132 So. 3d 786, 795
(Fla. 2014) (Medical Marijuana I) (quoting Advisory Op. to Att’y Gen.
re Fla.’s Amend. to Reduce Class Size, 816 So. 2d 580, 582 (Fla.
2002)). “This Court has traditionally applied a deferential standard of
review to the validity of a citizen initiative petition and ‘has been
reluctant to interfere’ with ‘the right of self-determination for all
Florida’s citizens’ to formulate ‘their own organic law.’ ” Id. at 794
(quoting Advisory Op. to Att’y Gen. re Right to Treatment & Rehab.
for Non-Violent Drug Offenses, 818 So. 2d 491, 494 (Fla. 2002)).

ANALYSIS

Single-Subject Requirement
The Florida Constitution limits constitutional amendments

proposed by citizen initiative to “but one subject and matter directly
connected therewith.” Art. XI, § 3, Fla. Const. The Court “require[s]
strict compliance with the single-subject rule in the initiative process
for constitutional change.” Fine v. Firestone, 448 So. 2d 984, 989
(Fla. 1984). “In evaluating whether a proposed amendment violates
the single-subject requirement, the Court must determine whether it
has a ‘logical and natural oneness of purpose.’ ” Advisory Op. to Att’y
Gen. re Use of Marijuana for Certain Debilitating Conditions, 181 So.
3d 471, 477 (Fla. 2015) (Medical Marijuana II) (quoting Treating
People Differently Based on Race, 778 So. 2d at 891-92). The single-
subject requirement prevents an initiative from (1) engaging in
logrolling; or (2) substantially altering or performing the functions of
multiple branches of government. Id.; Advisory Op. to Att’y Gen. re
Water & Land Conservation—Dedicates Funds to Acquire & Restore
Fla. Conservation & Recreation Lands, 123 So. 3d 47, 50 (Fla. 2013).
An initiative satisfies the oneness of purpose standard—and therefore
does not engage in logrolling—“when it ‘may be logically viewed as

having a natural relation and connection as component parts or aspects
of a single dominant plan or scheme.’ ” Water & Land Conservation,
123 So. 3d at 51 (quoting Advisory Op. to Att’y Gen. re Fairness
Initiative Requiring Legislative Determination, 880 So. 2d 630, 634
(Fla. 2004)).

In the present case, the Initiative has “a logical and natural oneness
of purpose,” namely to allow all registered voters to vote in primary
elections for state legislature, governor, and cabinet. To achieve this,
the Initiative provides that all qualified registered voters can vote in
such primaries regardless of party affiliation, that candidates qualify-
ing for the specified offices appear on the same ballot, and that the two
candidates receiving the highest number of votes advance to the
general election. Because each of the Initiative’s components are part
of a single dominant plan or scheme, the Initiative does not engage in
impermissible logrolling.

Although the interested parties do not dispute whether the Initiative
substantially alters or performs the functions of multiple branches of
government, we conclude that the Initiative does not do so. Accord-
ingly, we conclude that the Initiative complies with the single-subject
requirement of article XI, section 3, of the Florida Constitution.

Ballot Title and Summary
Next, we address whether the Initiative will be “accurately

represented on the ballot.” Medical Marijuana I, 132 So. 3d 786, 797
(Fla. 2014) (quoting Armstrong v. Harris, 773 So. 2d 7, 12 (Fla.
2000)). Section 101.161(1), Florida Statutes (2019), which sets forth
the requirements for the ballot title and summary of an initiative
petition, provides as follows:

[A] ballot summary of such amendment or other public measure shall
be printed in clear and unambiguous language on the ballot . . . . The
ballot summary of the amendment or other public measure shall be an
explanatory statement, not exceeding 75 words in length, of the chief
purpose of the measure. . . . The ballot title shall consist of a caption,
not exceeding 15 words in length, by which the measure is commonly
referred to or spoken of.

These statutory requirements serve to ensure that the ballot
summary and title “provide fair notice of the content of the proposed
amendment” to voters so that they “will not be misled as to [the
proposed amendment’s] purpose, and can cast an intelligent and
informed ballot.” Advisory Op. to Att’y Gen. re Right of Citizens to
Choose Health Care Providers, 705 So. 2d 563, 566 (Fla. 1998)
(quoting Advisory Op. to Att’y Gen.—Fee on Everglades Sugar, 681
So. 2d 1124, 1127 (Fla. 1996)). This Court has explained that “the
ballot title and summary may not be read in isolation, but must be read
together in determining whether the ballot information properly
informs the voters.” Advisory Op. to Att’y Gen. re Voluntary Univ.
Pre-Kindergarten Educ., 824 So. 2d 161, 166 (Fla. 2002).

In the present case, the ballot title is composed of twelve words,
and the ballot summary is composed of seventy-three words. These
respectively fall within the fifteen and seventy-five-word statutory
limits. See § 101.161(1), Fla. Stat. (2019).

Moreover, the ballot title and summary comply with the clarity
requirements of section 101.161(1). The ballot title clearly identifies
the subject of the Initiative. The ballot summary clearly and unambig-
uously explains the chief purpose of the Initiative, which is to allow all
registered voters to vote in primary elections in Florida for state
legislature, governor, and cabinet. Further, the ballot summary
explains the details of this change in the primary election process by
outlining that if the Initiative passes, all candidates for an office will
appear on the same primary ballot, and the two highest vote getters
will advance to the general election.

Regarding the opponents’ complaint that the summary and title do
not explain possible ramifications of altering the current primary
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election process, or explicitly detail how party nominations will occur
if the amendment passes, this Court has explained that “an exhaustive
explanation of the interpretation and future possible effects of [an]
amendment [is] not required” in the ballot title and summary.
Advisory Op. to Att’y Gen. re Treating People Differently Based on
Race in Pub. Educ., 778 So. 2d 888, 899 (Fla. 2000); see also Advisory
Op. to Att’y Gen. re Standards for Establishing Legislative Dist.
Boundaries, 2 So. 3d 175, 186 (Fla. 2009) (“[A] ballot summary need
not (and because of the statutory word limit, often cannot) explain ‘at
great and undue length’ the complete details of a proposed amend-
ment, and some onus falls upon voters to educate themselves about the
substance of the proposed amendment.” (quoting Advisory Op. to
Att’y Gen. re Right to Treatment & Rehab. for Non-Violent Drug
Offenses, 818 So. 2d 491, 498 (Fla. 2002)); see also Advisory Op. to
Att’y Gen. re Prohibiting Pub. Funding of Political Candidates’
Campaigns, 693 So. 2d 972, 975-76 (Fla. 1997) (“[T]he [ballot] title
and summary need not explain every detail or ramification of the
proposed amendment.”).

CONCLUSION
For these reasons, we hold that the Initiative meets the legal

requirements of article XI, section 3, of the Florida Constitution, and
that the ballot title and summary comply with section 101.161(1).
Accordingly, we approve the Initiative for placement on the ballot.

It is so ordered. (CANADY, C.J., and POLSTON, LABARGA,
and LAWSON, JJ., concur. LAWSON, J., concurs specially with an
opinion, in which CANADY, C.J., concurs. MUÑIZ, J., dissents with
an opinion.)
))))))))))))))))))
(LAWSON, J., concurring and concurring specially.) I fully concur in
the majority opinion and write separately to explain why I disagree
with the dissent’s view that three defects in the ballot title and
summary preclude us from approving the initiative for placement on
the ballot. The dissent argues that in addition to changing the constitu-
tional status quo by creating an “all-candidate, all-voter top-two
primary election for the legislature, governor, and cabinet” as
disclosed in the ballot summary, the proposed amendment would also
upend the constitutional status quo in a second, undisclosed manner
that is not argued by a single opponent of the proposed amendment—
namely, by taking away the Legislature’s discretion to provide for
state-run elections to choose political party nominees for those offices.
Dissenting op. at 20, see also id. at 25-28. Drawing from this conclu-
sion, the dissent further argues that the ballot summary misleads in
two additional ways. First, the dissent contends that the ballot
summary “leads voters to believe that party-nominated candidates
would necessarily be a feature of the primary election scheme” even
though “the proposed amendment itself neither requires nor assumes
the existence of such candidates.” Id. at 20; see also id. at 28-29.
Finally, the dissent argues that the “all voters vote” language in the
ballot title and summary misleads by falsely signaling that the
proposed amendment “would expand access to voting” even though
it would also “contract access to voting” by preventing voters from
selecting political party nominees for the offices at issue via state-run
elections. Id. at 29-30. I respectfully disagree.

The proposed amendment does not preclude
a state-sponsored partisan nomination process.

In analyzing the requirement of section 101.161(1) for the ballot
summary to be “an explanatory statement, not exceeding 75 words in
length, of the chief purpose of the measure,” the dissent correctly
begins its thoughtful analysis with the text of the statute. Ultimately,
however, the dissent concludes that “the chief purpose” means all
“material legal effects,” with “material” meaning all changes to the
constitution “that would be material to an objectively reasonable

voter.” Dissenting op. at 24-25. I am unconvinced that the dissent’s
ultimate conclusion as to the meaning of the statute is faithful to the
plain language of the text. See Dianderas v. Fla. Birth Related
Neurological, 973 So. 2d 523, 527 (Fla. 5th DCA 2007) (“When a
term is undefined by statute, ‘[o]ne of the most fundamental tenets of
statutory construction’ requires that we give a statutory term ‘its plain
and ordinary meaning.’ ” (quoting Green v. State, 604 So. 2d 471, 473
(Fla. 1992))).

Regarding “the chief purpose” requirement of section 101.161(1),
because, in the context of the statute, the plain and ordinary meaning
of the word “chief” is “[t]he principal or most important part,” Black’s
Law Dictionary (11th ed. 2019), and because the plain and ordinary
meaning of the word “purpose” is “[a]n objective, goal, or end,” id.,
I am inclined to read “the chief purpose” as meaning the principal or
most important objective, goal, or end.1

As the majority explains, the ballot summary satisfies the statutory
requirement to clearly and unambiguously explain the chief
purpose—i.e., the principal or most important objective, goal, or
end—of the proposed amendment, “which is to allow all registered
voters to vote in primary elections in Florida for state legislature,
governor, and cabinet.” Majority op. at 7. The ballot summary plainly
tells voters that the amendment would create a voting process in which
“[a]ll candidates for an office, including party nominated candidates,
appear on the same primary ballot” and that a “[c]andidate’s party
affiliation may appear on [that] ballot as provided by law.” It also
discloses that the “[t]wo highest vote getters” from this primary will
“advance to [the] general election.” The differences between the
proposed system and our long-standing statutorily created partisan
primary system are self-evident and would be obvious to any
reasonable voter.

Although the dissent acknowledges that in plain language the
statute requires disclosure of “ ‘the chief purpose,’ singular,” of the
measure, dissenting op. at 24, and that “chief” in this context “has to
mean ‘marked by greatest importance, significance, influence,” id. at
23 (quoting Webster’s Third New International Dictionary 387
(1993)) (emphasis added), the dissent explains that the statute should
not be read to mean “only the most important” purpose because
“article XI, section 3 allows a proposed amendment to contain
multiple components, so long as those components are ‘parts or
aspects of a single dominant plan or scheme.’ ” Id. at 24 (quoting
Advisory Op. to the Att’y Gen. re Rights of Elec. Consumers Regard-
ing Solar Energy Choice, 188 So. 3d 822, 828 (Fla. 2016)). The
dissent further explains, “If the constitution permits multi-component
(but single subject) proposals, it makes most sense to read section
101.161(1) as requiring the ballot summary to identify all material
components of the overall plan.” Id. This strikes me as a justification
for discarding the plain language of the statute in favor of a discordant
reading that the dissent views as reflecting better policy than the words
chosen by the Legislature. Even if I viewed this as an appropriate
approach to statutory construction, I am not convinced that requiring
disclosure of “all material components of the overall plan” makes
more sense than requiring disclosure of “only the most important,” i.e.
“the chief,” purpose of a ballot initiative. We put a candidate’s name
on the ballot and expect voters to educate themselves outside of the
ballot box as to the pros and cons of voting for one candidate over
another. Requiring a plain statement of “the chief purpose” of a
proposal would leave it to voters to educate themselves about the pros
and cons of the proposal, which is how our political process normally
works. In addition, it seems highly unlikely that citizens will wait until
they are voting to study the ballot summary in an attempt to figure out
their position on a ballot measure. These measures are routinely
debated with rigor by proponents and opponents before an election—
and I fail to see how requiring long summaries that clutter a ballot in
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an attempt to explain all effects that amendment sponsors predict this
Court will view as significant enough to require explanation would
add significant value to the process.

However, even if I could agree to read the statute’s “the chief
purpose” requirement as tantamount to a requirement for the ballot
summary to explain both “the chief purpose” and all secondary,
tertiary, or other “material legal effects” of a proposed amendment, I
would still disagree with the dissent’s conclusion that the ballot
summary is fatally flawed. The proposed amendment simply does not
have the undisclosed secondary purpose of precluding a state-
sponsored partisan nomination process. Notwithstanding the lack of
express language to this effect in the proposed amendment, the dissent
infers from the provision “[a] single primary election shall be held for
each office” that the proposed amendment would strip away the
Legislature’s power to provide for state-sponsored partisan nomina-
tion elections before the all-voter primary election. It would not.

To the contrary, proposed subsection (c)(4) expressly states that the
amendment does not prohibit a party nomination process that would
necessarily take place prior to the new all-voters primary: “Nothing in
this subsection shall prohibit a political party from nominating a
candidate to run for office under this subsection.” Additionally, the
same subsection contemplates that the Legislature will have a role in
defining how party affiliation is handled on the ballot: “Nothing in this
subsection shall prohibit a party from endorsing or otherwise
supporting a candidate as provided by law. A candidate’s affiliation
with a political party may appear on the ballot as provided by law.”

In the absence of express language limiting the Legislature’s power
to create a state-sponsored partisan nomination process, the proposed
amendment, if approved by the voters, cannot be construed as having
this effect—not only because we cannot add words to the constitution,
Pleus v. Crist, 14 So. 3d 941, 945 (Fla. 2009) (“We remain mindful
that in construing a constitutional provision, we are not at liberty to
add words that were not placed there originally . . . .”), but also
because the amendment would have to be construed in harmony with
the portion of the constitution giving the Legislature broad authority
to exercise “[t]he legislative power of the state,” art. III, § 1, Fla.
Const. If an amendment does not expressly or by necessary implica-
tion repeal or modify an existing provision, the amendment co-exists
with all other provisions of the constitution that have not been
repealed by another amendment. Jackson v. Consol. Gov’t of
Jacksonville, 225 So. 2d 497, 500-01 (Fla. 1969) (“Unless the later
amendment expressly repeals or purports to modify an existing
provision, the old and new should stand and operate together unless
the clear intent of the later provision is thereby defeated.” (citing Bd.
of Pub. Instruction of Polk Cty. v. Bd. of Comm’rs of Polk Cty., 50 So.
574 (Fla. 1909))); see also State v. Div. of Bond Fin., 278 So. 2d 614,
617-18 (Fla. 1973) (“It is a fundamental rule of construction that, if
possible, amendments to the Constitution should be construed so as to
harmonize with other constitutional provisions . . . .”).

Under the broad power granted to the Legislature by article III,
section 1 of the Florida Constitution, “the Legislature may exercise
any lawmaking power that is not forbidden by the organic law of the
land.” Stone v. State, 71 So. 634, 635 (Fla. 1916) (interpreting a
similar provision in a prior version of the constitution). This power
includes, of course, the power to provide for the organization and
regulation of state-sponsored elections to select nominees of political
parties. Indeed, the dissent acknowledges that such elections are
“universally held to be proper subjects for legislative action.”
Dissenting op. at 26 (quoting State ex rel. Andrews v. Gray, 169 So.
501, 505 (Fla. 1936)).

Contrary to what the dissent asserts, therefore, the proposed
amendment does not strip the Legislature of its power to provide for
state-sponsored elections to establish party nominees before the all-

voter primary. The dissent erroneously reads that limitation into the
proposed amendment, contrary to its plain language and the remainder
of the constitution.

The ballot summary’s reference to
“party nominated candidates” is not misleading.

The dissent next argues that because the ballot summary references
“party nominated candidates,” it misleads voters “to believe that
party-nominated candidates would necessarily be a feature of the
primary election scheme” even though “the proposed amendment
itself neither requires nor assumes the existence of such candidates.”
Dissenting op. at 20; see also id. at 28-29. As the dissent acknowl-
edges, this conclusion is “closely related” to the dissent’s first
perceived defect. Id. at 28.

However, even setting aside the dissent’s faulty premise that the
proposed amendment would preclude a state-sponsored partisan
nomination process, the ballot summary’s reference to “party
nominated candidates” is not misleading. Subsection (c)(4) of the
proposed amendment provides that “[n]othing in [the proposed
amendment] shall prohibit a political party from nominating a
candidate to run for office under this subsection” or “prohibit a party
from endorsing or otherwise supporting a candidate as provided by
law,” and further provides that “[a] candidate’s affiliation with a
political party may appear on the ballot as provided by law.” Nothing
in the text of the ballot summary misleads voters to believe that party-
nominated candidates are required to be a feature of the proposed “all
voters vote” primary election scheme. Rather, the ballot summary
explains that “[a]ll candidates for an office, including party nominated
candidates, appear on the same primary ballot” and further states that
“party affiliation may appear on ballot as provided by law.” (Empha-
sis added.) This language fairly informs the voter—and any reason-
able voter would understand it to mean—that in the proposed “all
voters vote” primary, any party-nominated candidate would be
included on the same ballot as all of the candidates who qualify for the
office and that how or whether party affiliation appears on the ballot
will be determined by general law.

Moreover, any doubt that the ballot summary misleads voters to
believe that party-nominated candidates are “a necessary feature of
the election scheme under the proposed amendment,” dissenting op.
at 29, is dispelled by the ballot summary provision that reads “[i]f only
two candidates qualify, no primary is held and the winner is deter-
mined at the general election.” This provision does not qualify the
word “candidates” or otherwise suggest that at least one candidate
must be a party-nominated candidate.

Accordingly, the ballot summary does not mislead voters to
believe that party-nominated candidates are a necessary feature of the
proposed “all voters vote” primary election scheme.

The “all voters vote” language of the ballot title and
summary does not mislead voters to believe that voting

access is expanded rather than contracted.
The final flaw argued by the dissent is that the “all voters vote”

language of the ballot title and summary misleads voters to believe
that voting access is expanded rather than contracted. See dissenting
op. at 29-30. Like the dissent’s second perceived flaw, this conclusion
flows from the erroneous premise that the proposed amendment, if
adopted, would preclude a state-sponsored nomination process and,
in that way, “contract” access to voting. However, as explained above,
the plain language of the proposed amendment does not do this, and
if the proposed amendment is adopted, we could not interpret it to
preclude a state-sponsored partisan nomination process prior to the
“all voters vote” primary. Accordingly, the “all voters vote” language
is not misleading.

Conclusion
As explained in the majority opinion, this Court has a “duty . . . to
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uphold the proposal unless it can be shown to be ‘clearly and conclu-
sively defective.’ ” Advisory Op. to Att’y Gen. re Use of Marijuana for
Certain Med. Conditions, 132 So. 3d 786, 795 (Fla. 2014) (Medical
Marijuana I) (quoting Advisory Op. to Att’y Gen. re Fla.’s Amend. to
Reduce Class Size, 816 So. 2d 580, 582 (Fla. 2002)). This “deferential
standard of review [applied] to the validity of a citizen initiative
petition” is appropriately grounded in our “ ‘reluctan[ce] to interfere’
with ‘the right of self-determination for all Florida’s citizens’ to
formulate ‘their own organic law.’ ” Id. at 794 (quoting Advisory Op.
to Att’y Gen. re Right to Treatment & Rehab. for Non-Violent Drug
Offenses, 818 So. 2d 491, 494 (Fla. 2002)).

Read together, the ballot title and summary accurately explain the
proposed amendment, which does not, as the dissent argues, have an
undisclosed secondary purpose of precluding a state-sponsored
partisan nomination process prior to the “all voters vote” primary. Nor
are the title and ballot summary misleading for the related reasons
argued by the dissent regarding the necessity of party-nominated
candidates or contraction of voting access. Because the ballot title and
summary are not clearly and conclusively defective, I fully join the
majority in approving the initiative for placement on the ballot.
(CANADY, C.J., concurs.)
))))))))))))))))))
(MUÑIZ, J., dissenting.) The proposed amendment would change the
constitutional status quo in at least two significant ways. First, it would
mandate an all-candidate, all-voter top-two primary election for the
legislature, governor, and cabinet. Second, by mandating “a single
primary election” for each office, it would take away the Legislature’s
discretion to provide for state-run elections to choose political party
nominees for those offices. The ballot summary here discloses the first
change, but not the second. In fact, the ballot summary does not even
hint at the second change, which would upend voter expectations by
prohibiting an election practice that has prevailed in our state for over
a century. In a related way, the ballot summary is affirmatively
misleading. It leads voters to believe that party-nominated candidates
would necessarily be a feature of the primary election scheme under
the proposed amendment. But the proposed amendment itself neither
requires nor assumes the existence of such candidates. These defects
in the ballot summary are fatal under section 101.161(1), Florida
Statutes (2019), and I therefore respectfully dissent from the major-
ity’s decision to approve the proposed amendment for placement on
the ballot.

Section 101.161(1) requires the ballot summary to disclose
the proposed amendment’s material legal effects.

The relevant part of section 101.161(1) says that the ballot
summary must be “an explanatory statement, not exceeding 75 words
in length, of the chief purpose of the measure.” The statute does not
define any of the key terms: explanatory, chief, and purpose. There-
fore, we must give those terms their ordinary meaning, informed by
the context in which they appear.

Although it is central to the requirements of section 101.161(1), the
word “purpose” as used in this context does not have an obvious
meaning. After all, “[a]ny provision of law or of private ordering can
be said to have a number of purposes, which can be placed on a ladder
of abstraction.” Antonin Scalia & Bryan A. Garner, Reading Law: The
Interpretation of Legal Texts 18 (2012). And “nearly every end is a
means to another end.” Max Radin, Statutory Interpretation, 43 Harv.
L. Rev. 863, 876 (1930).

Recognizing this difficulty, courts have distinguished between a
law’s “ultimate purpose” and its “immediate purpose.” See, e.g., Jam
v. Int’l Fin. Corp., 139 S. Ct. 759, 769 (2019). A law’s ultimate
purpose is remote, relatively abstract, and often contestable. By
contrast, a law’s immediate purpose can be derived from the words of

the statute itself. See id. Put differently, a statute’s immediate purpose
consists of the specific means by which the statute pursues its more
remote objectives or goals. See Radin, supra at 877. The closest
dictionary definition for immediate purpose is the one that defines
“purpose” as “effect or result . . . attained.” Webster’s Third New
International Dictionary 1847 (1993). There are several reasons why
section 101.161(1) is best understood as using the word purpose in the
sense of immediate purpose.

Only a measure’s immediate purpose—the specific changes it
would make to the constitutional text—can be determined objectively.
The more remote the statement of a measure’s purpose, the more
subjective (and debatable) that purpose becomes. Textually, section
101.161(1) requires a statement of the purpose “of the measure.” But
as one moves up the ladder of abstraction, the focus inevitably shifts
to the subjective purpose of the sponsor in proposing the measure.

The very nature of a ballot demands objectivity in the presentation
of a measure’s purpose. A ballot puts before the voter a choice. To
make an informed decision, the voter must know how a measure
would amend the constitution; the why behind a measure is far less
relevant, if relevant at all. Stating a measure’s more abstract
purpose—as opposed to its immediate purpose—can get too close to
advocacy, which has no place on a ballot. “Ballots serve primarily to
elect candidates”—or, in this context, to approve or disapprove
proposed constitutional amendments—“not as forums for political
expression.” Timmons v. Twin Cities Area New Party, 520 U.S. 351,
363 (1997).

Finally, by consistently equating purpose in the context of section
101.161(1) with legal effect, this Court’s case law reflects an implicit
understanding that the statute refers to immediate purpose. The
Legislature adopted section 101.161(1)’s “chief purpose” requirement
for ballot summaries in 1980. Ch. 80-304, 2, Laws of Fla. Soon
thereafter, in Askew v. Firestone, 421 So. 2d 151 (1982), we analyzed
a ballot summary in terms of whether it accurately presented “the
amendment’s chief effect.” Id. at 155. Two years later, we said that
“[t]he ballot summary should tell the voter the legal effect of the
amendment, and no more.” Evans v. Firestone, 457 So. 2d 1351, 1355
(Fla. 1984). Jumping ahead several decades, we said in one of our
most recent ballot initiative cases that we determine a proposed
amendment’s purpose by looking at “objective criteria inherent in the
amendment itself, such as the amendment’s main effect.” Advisory
Op. to Att’y Gen. re Citizenship Requirement to Vote in Fla. Elections,
45 Fla. L. Weekly S7, S8 (Fla. Jan. 16, 2020) (citation omitted).

Having established that the word “purpose” in section 101.161(1)
means immediate purpose or legal effect, it remains necessary to
determine what the statute means by “chief purpose.” (Emphasis
added.) In this context, “chief” has to mean “marked by greatest
importance, significance, influence.” Webster’s Third New Interna-
tional Dictionary 387 (1993). This introduces a concept of materiality.
As our cases have repeatedly observed, a ballot summary “need not
discuss every detail or consequence of the amendment.” Advisory Op.
to Att’y Gen. re Raising Florida’s Minimum Wage, 285 So. 3d 1273,
1277 (Fla. 2019) (citation omitted). Instead, the legislature’s use of the
phrase “chief purpose” means that the ballot summary must set forth
the legal effects that would be material to an objectively reasonable
voter. See Dep’t of State v. Fla. Greyhound Ass’n, 253 So. 3d 513, 520
(Fla. 2018) (a ballot summary that fails to inform the voter of an
amendment’s “material effects” is defective).

Section 101.161(1) refers to “the chief purpose,” singular, of the
measure. Does this mean that the author of a ballot summary must
determine a proposed amendment’s discrete legal effects and then set
forth only the most important one in the ballot summary? That would
be an unreasonable interpretation of the statute. We have consistently
held that article XI, section 3 allows a proposed amendment to contain
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multiple components, so long as those components are “parts or
aspects of a single dominant plan or scheme.” Advisory Op. to the
Att’y Gen. re Rights of Electricity Consumers Regarding Solar Energy
Choice, 188 So. 3d 822, 828 (Fla. 2016). If the constitution permits
multi-component (but single subject) proposals, it makes the most
sense to read section 101.161(1) as requiring the ballot summary to
identify all material components of the overall plan. This reading is
consistent with the statutory text. The immediate purpose of a
proposed amendment is to enact a bundle of related legal effects.
Therefore, the “chief purpose” of the amendment can be understood
in terms of the subset of those legal effects that would be material to a
reasonable voter.

Finally, section 101.161(1) says that the ballot summary must be
an “explanatory” statement, and that the summary must be printed on
the ballot “in clear and unambiguous language.” To explain means “to
make manifest; present in detail,” or “to make plain or understand-
able.” Webster’s Third New International Dictionary 801 (1993). A
ballot summary cannot be explanatory, and its language cannot be
clear and unambiguous, unless it makes understandable to the voter
the material legal effects of the proposed amendment.2

The ballot summary fails to disclose that, by mandating
a “single primary election,” the proposed amendment

would prohibit state-run elections to select political
party nominees for the affected offices.

The ballot summary in this case violates section 101.161(1)
because it completely fails to identify—much less explain—a
material legal effect of the proposed amendment. Since 1913, the
Legislature has exercised its discretion to require that political party
nominees for the legislature, governor, and cabinet be elected in state-
run primary elections. Long ago we explained: “[B]ecause of the
public importance of securing proper party nominations, the regula-
tion of party primary elections, and the institution of official state-
controlled primaries to be conducted and held at public expense, and
under the eye of public officials, are universally held to be proper
subjects for legislative action.” State ex rel. Andrews v. Gray, 169 So.
501, 505 (Fla. 1936). For Florida voters who are members of political
parties—which is to say, a strong majority of voters—the century-old
tradition of electing party nominees in state-run primary elections is
an essential aspect of participation in the electoral process. It is not an
exaggeration to say that Floridians likely consider voting in such
elections to be their right.

The proposed amendment would take away the Legislature’s
discretion to provide for these state-run party nominating elections for
the affected offices. This legal effect is evident from the plain meaning
of the proposed amendment’s text. That text opens with the statement:
“All elections for the Florida legislature, governor and cabinet shall be
held as follows.” (Emphasis added.) And the text goes on to say: “A
single primary election shall be held for each office.” (Emphasis
added.) “Single” means one. And it is self-evident that the proposed
amendment does not use the phrase “primary election” to mean an
election to select a political party’s nominee for the general election.
Rather, the proposed amendment uses “primary election” the way the
dictionary generically defines the phrase: “an election in which
qualified voters nominate or express a preference for a particular
candidate or group of candidates for political office.” Webster’s Third
New International Dictionary 1800 (1993). “Primary” being a relative
term, under the proposed amendment a “primary election” is simply
an election before the general election. Cf. Advisory Op. to the
Governor re Implementation of Amendment 4, the Voting Restoration
Amendment, 45 Fla. L. Weekly S10, S14 (Fla. Jan. 16, 2020) (absent
contextual indication of technical meaning, words in the constitution
should be interpreted in their “plain, common sense”).

Taken as a whole, the clause “[a] single primary election shall be
held for each office” must mean that the state may hold only one
election before the general election at which the listed offices will be
voted on. That “single primary election” is necessarily the all-voter,
all-candidate primary election that the proposed amendment seeks to
bring to life. Any other state-run election before the general election
would be an additional, constitutionally prohibited primary election.3

The ballot summary does not come close to disclosing this legal
effect, even though it would change the constitution in a way that
meets any reasonable definition of materiality. The ballot summary
does not tell the voters that the proposed amendment mandates “a
single primary election” for the affected offices. A reader of the ballot
summary would have no way of knowing that the all-voter, all-
candidate primary described in the summary would be the state’s
constitutionally exclusive primary election for those offices.

This proposed change to the constitutional status quo—a status quo
that has allowed the Legislature for over 100 years to mandate state-
run elections to select political party nominees—is not a mere detail.
The proposed amendment would make the selection of political party
nominees for the affected offices a private affair, subject to each
party’s discretion. Given the expense and the logistical complexity of
conducting a statewide election in our large and diverse state, no
substitute, party-run nomination process is likely to resemble our
existing state-run elections. And any objectively reasonable voter
would consider this change a material legal effect of the proposed
amendment.

The ballot summary is affirmatively misleading.
This brings us to a closely related way in which the ballot summary

is actually affirmatively misleading. The first sentence of section 4 in
the proposed amendment reads: “Nothing in this subsection shall
prohibit a political party from nominating a candidate to run for office
under this subsection.” Read together with the remainder of the
proposed amendment, this sentence confirms that, going forward,
political parties’ nomination of candidates for the affected offices
would be a private affair, neither required nor prohibited by the
proposed amendment. It is impossible to know whether, if the
proposed amendment were to become law, any political party would
continue to nominate candidates for the legislature, governor, and
cabinet. (For that matter, given the mandatory all-voter, all-candidate
primary, it is equally impossible to know what such a “nomination”
would mean in practice and effect.)

Contradicting the text of the proposed amendment, the ballot
summary expressly assumes that there will continue to be party-
nominated candidates for these offices. Specifically, the summary
says: “All candidates for an office, including party nominated
candidates, appear on the same primary ballot.” (Emphasis added.) In
fact, as explained, party-nominated candidates are not a necessary
feature of the election scheme under the proposed amendment. Absent
qualifying language, the ballot summary’s reference to “party
nominated candidates” is affirmatively misleading.

Finally, the ballot title and summary mislead in yet another way.
The ballot title announces: “All Voters Vote in Primary Elections for
State Legislature, Governor, and Cabinet.” The opening line of the
ballot summary says: “Allows all registered voters to vote in primaries
. . . regardless of political party affiliation.” This repeated “all voters
vote” theme signals to voters that the proposed amendment would
expand access to voting, and that is partly true. But the “all voters
vote” language makes it less likely that voters will perceive that the
proposed amendment would contract access to voting in a separate,
critical respect.

Conclusion
The ballot summary here is clearly defective under section
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101.161(1). The summary’s flaw is not that it fails to speculate about
what candidate nominating processes, if any, the political parties
might adopt to replace state-run primary elections—section
101.161(1) prohibits such speculation. The summary’s flaw is not that
it fails to identify the proposed amendment’s every detail and
ramification—section 101.161(1) does not require that either. The
summary’s flaw is not in the merits of the underlying amendment—
our state’s existing election practices, however longstanding, are not
entitled to any special protection from this Court. The ballot summary
here is fatally flawed because it does not explain a known, material
legal effect of the proposed amendment: the enactment of a constitu-
tional prohibition on state-run primary elections to select political
party nominees for legislature, governor, and cabinet. And the ballot
summary is defective for the additional reason that it affirmatively
misleads voters by representing that political party nominees are a
necessary feature of the proposed amendment’s election scheme,
when that is not the case. I respectfully dissent.
))))))))))))))))))

1The dissent uses a more specialized definition of “purpose” in its analysis, which 

appears to be consistent with our case law and does not appear to be clearly erroneous.
In this case, the legal analysis is not materially altered by using the more specialized
definition of purpose (as meaning “legal effect”) instead of the more common
definition (“objective, goal, or end”). Given the limited objective of this concurring
opinion, I find it unnecessary to further analyze the word “purpose” in the context of
section 101.161(1) and will limit my analysis to the dissent’s questionable reading of
the word “chief” in this context.

2In his thoughtful concurrence, Justice Lawson argues that “chief purpose” as used
in section 101.161 means “the principal or most important objective, goal, or end.”
Using this definition would still lead to a requirement that a ballot summary disclose
the proposed amendment’s material legal effects. As I have explained, section 101.161
requires disclosure of the chief purpose “of the measure,” not of the sponsor. Assuming
one can impute to a legal text an “objective, goal, or end,” that text’s most important
objective, goal, or end is necessarily to bring about its material legal effects.

3At oral argument, the amendment sponsor maintained that the proposed
amendment would permit a hypothetical state-run pre-primary election to select
political party nominees (who presumably could then run as party-nominated
candidates in the all-voter, all-candidate top-two primary). This is of no consequence,
however, because a sponsor’s stated interpretation of a proposed amendment cannot
trump the plain meaning of the amendment’s text. If the amendment were to become
part of the constitution, it is the text that would govern, not the sponsor’s subjective
intentions. Advisory Op. to the Governor re Implementation of Amendment 4, 45 Fla.
L. Weekly at S12.

*        *        *
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Contracts—Leases—Lease with hotel to operate a concession to rent
wave runners, parasails, and scuba diving equipment on beach
adjacent to hotel—Because lease did not have a stated duration it was
terminable at will—In action by lessee alleging that company which
bought hotel and terminated lease breached lease, conspired to
terminate lease, and tortiously interfered with lease, trial court
properly entered judgment for defendant—Lease provision that lease
would terminate upon demolition of property did not define duration
of the lease where property was renovated rather than demolished

WAVEBLAST WATERSPORTS II INC., WAVE BLAST WATER SPORTS II, INC.,
and ZACHARY CHANDLER, Appellants, v. UH-POMPANO, LLC, URGO
HOTELS LP, MARRIOTT INTERNATIONAL, INC., URGO LODGING MANAGE-
MENT, LLC, OCEANSIDE WATERSPORTS, INC., BOUCHER BROTHERS
MANAGEMENT, INC., SERGIO COLONNA, and CRP/UH-POMPANO, LLC,
Appellees. 4th District. Case No. 4D18-3180. March 11, 2020. Appeal from the Circuit
Court for the Seventeenth Judicial Circuit, Broward County; David A. Haimes, Judge;
L.T. Case No. 14-020285. Counsel: Jeffrey M. Weissman of Weissman & Dervishi,
P.A., Fort Lauderdale, and Reid S. Baker of the Law Offices of Reid S. Baker, P.A.,
Fort Lauderdale, for appellants. Scott A. Simon and Ronald M. Gaché of Shapiro,
Fishman & Gaché, LLP, Boca Raton, for appellees UH-Pomapano, LLC, Urgo Hotels
LP, Urgo Lodging Management, LLC, and Marriott International, Inc. Robert Kuntz
Jr. of Devine, Goodman & Rasco, LLP, Coral Gables, for appellee Boucher Brothers
Management, Inc.

(LEVINE, C.J.) Appellant Waveblast Watersports II Inc.
(“Waveblast”) entered into a lease with a hotel to operate a concession
to rent wave runners, parasails, and scuba diving equipment on a
beach adjacent to that hotel. Subsequently, appellee UH-Pompano,
LLC (“UH-Pompano”), acquired the hotel and terminated the lease.
Waveblast filed a complaint as a result of the termination of the lease.
The trial court entered summary judgment in favor of appellees,
finding that the lease did not have a stated duration and therefore was
terminable at will. We find the trial court did not err in granting
summary judgment since the lease did not include a specific end term,
and as such, the language of the lease renders the duration of the lease
indefinite and terminable at will. Thus, we affirm.

In 2007, Ocean Point Resort as landlord and appellant Waveblast
as tenant entered into a lease for Waveblast to operate a beach
concession “for the purpose of rental equipment: Wave Runners,
Parasailing, Scuba Diving, Banana Rides.” The lease contained the
following regarding the term of the lease:

1. Term: this lease shall be enforced commencing on September 18,
2007 and terminating on the demolition of the property. During the
term of this lease should hotel under go [sic] major renovations or
rebuilding, the landlord at his discretion may suspend the lease until
the construction is complete. At which point lease term will resume to
the full term of lease. At completion of the term, Tenant is given the
option to extend this lease agreement provided no defaults occur.

(emphasis added).
Three years after the execution of the lease agreement, appellee

UH-Pompano acquired the Ocean Point Resort property and assumed
the lease agreement with Waveblast. Several months later, UH-
Pompano served Waveblast with a notice of lease termination. The
notice included several reasons for terminating the lease such as the
landlord was now “demolishing, reconstructing and renovating the
Property” as well as stating the lease was unenforceable since the lease
did not have a definite term of duration. At this point, the hotel, in fact,
was renovated and the “hut” used by Waveblast was removed from
the beach area.

Waveblast filed a complaint alleging that UH-Pompano improp-
erly terminated the lease prior to the expiration of the lease and, thus,
breached the lease agreement. Appellant further alleged that appellees
conspired to terminate the lease and tortiously interfered with the
lease.

Appellees filed answers and affirmative defenses, arguing that the
lease was invalid and unenforceable for several reasons, including that
it did not contain a definite statement of the term of the lease. Appel-
lees moved for summary judgment based on the indefinite lease term,
among other reasons. In opposition to summary judgment, Waveblast
submitted an affidavit from its president, director, and owner,
explaining that

the lease did not include a specific end term date . . . because the
original owner/landlord was contemplating demolishing/tearing down
the entire hotel property sometime in the future and building condo-
miniums (at which time the property would cease to operate as a
resort/hotel) (hence the use of the word demolition).

The affidavit further stated that the hotel had been renovated, not
demolished.

The trial court ultimately granted summary judgment in favor of
appellees. As to the claim for breach of lease, the trial court stated:

The Court has reviewed the subject lease and holds under any
interpretation, the term, “terminating on the demolition of the
property” does not provide a fixed or certain date. Therefore, because
the lease does not contain a fixed or certain term, “an estate at will
[was] created.” Ehrlich, 63 So.2d at 913.

The trial court found that appellees terminated the lease when UH-
Pompano served Waveblast with the notice of lease termination and
therefore there was no breach of contract. Waveblast appeals.

The entire case essentially rests on whether the lease had a definite
term of duration. If it did have a definite term, then Waveblast’s
allegations of breach, conspiracy, and tortious interference would be
possible and summary judgment would be improper. If, on the other
hand, the lease did not have a definite term of duration, then the lease
becomes terminable at will, and it would not be possible as a matter of
law to breach, conspire, or tortiously interfere with the lease.

“The interpretation of a lease agreement is a question of law and
the applicable standard of review is de novo.” Covelli Family, L.P. v.
ABGS, L.L.C., 977 So. 2d 749, 752 (Fla. 4th DCA 2008). We also
review the trial court’s granting of summary judgment by the de novo
standard of review. Volusia Cty. v. Aberdeen at Ormond Beach, L.P.,
760 So. 2d 126, 130 (Fla. 2000).

A lease “must be clear, definite, certain and complete” to be
enforceable. Bay Club, Inc. v. Brickell Bay Club, Inc., 293 So. 2d 137,
138 (Fla. 3d DCA 1974). Further, a lease “must contain the following
essential terms: (1) the names of the parties; (2) a description of the
demised realty; (3) a statement of the term of the lease; and (4) the rent
or other consideration.” 34 Fla. Jur. 2d Landlord and Tenant § 31.
Thus, for an enforceable lease to exist, “there must be reciprocal
assent to certain and definite propositions.” Truly Nolen, Inc. v. Atlas
Moving & Storage Warehouses, Inc., 125 So. 2d 903, 905 (Fla. 3d
DCA 1961). “[I]f a purported agreement is so vague and so uncertain
in the specifications of the subject matter that the court cannot identify
that subject matter or determine its quality, quantity or price, it will be
unenforceable.” Id.

“The term of a lease for years must be certain and if not, an estate
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at will is created.” Ehrlich v. Barbatsis Holding Co., 63 So. 2d 911,
913 (Fla. 1953). Further, “[l]eases in perpetuity are universally
disfavored . . . .” Chessmasters, Inc. v. Chamoun, 948 So. 2d 985, 986
(Fla. 4th DCA 2007). Thus, if the term of duration is not certain or, in
fact, appears to be running in perpetuity, that lease will be interpreted
as being at will. Section 83.02, Florida Statutes, applies when a lease
creates a tenancy at will:

Where any tenancy has been created by an instrument in writing from
year to year, or quarter to quarter, or month to month, or week to week,
to be determined by the periods at which the rent is payable, and the
term of which tenancy is unlimited, the tenancy shall be a tenancy at
will. . . .

A tenancy at will may be terminated by either party by giving the
requisite amount of notice. § 83.03, Fla. Stat.

We need to determine whether the term in the lease of “demolition
of the property” has sufficient certainty in defining the duration of the
lease. Both parties, as well as the trial court, appear to agree that the
term of the lease can be interpreted as a matter of law without
considering parol evidence. We disagree and find that the term
“demolition of the property” is uncertain, necessitating the review of
parol evidence to ascertain the intent of the parties in using this term
of duration. However, we nevertheless affirm based on the tipsy
coachman doctrine. Dade Cty. Sch. Bd. v. Radio Station WQBA, 731
So. 2d 638, 645 (Fla. 1999).

“[W]here the language used in a contract is ambiguous or unclear,
the court may consider extrinsic matters . . . to explain, clarify or
elucidate the ambiguous language with reference to the subject matter
of the contract, the circumstances surrounding its making, and the
relation of the parties.” Vienneau v. Metro. Life Ins. Co., 548 So. 2d
856, 859 (Fla. 4th DCA 1989); see also Roundtree v. Smith, 448 So.
2d 1252, 1253 (Fla. 4th DCA 1984) (holding that because duration of
lease was ambiguous on its face, parol evidence would be properly
admitted to resolve such ambiguity and explain the parties’ intent).
“[A] contract may be interpreted as a matter of law when the ambigu-
ity can be resolved by undisputed parol evidence of the parties’
intent.” Life Care Ponte Vedra, Inc. v. H.K. Wu, 162 So. 3d 188, 192
(Fla. 5th DCA 2015).

In this case, the undisputed parol evidence of the parties’ intent is
found in the affidavit of Waveblast’s president, director, and owner,
which explained that

the lease did not include a specific end term date . . . because the
original owner/landlord was contemplating demolishing/tearing down
the entire hotel property sometime in the future and building condo-
miniums (at which time the property would cease to operate as a
resort/hotel) (hence the use of the word demolition).

The affidavit further stated that the hotel had been renovated, not
demolished.

Thus, Waveblast’s own president admitted that the lease was
contemplated to end or terminate when the entire hotel was torn down
or demolished to convert into condominiums. However, that event
never happened. Instead, the hotel was sold and renovated. The
unclear language of the duration of the lease, coupled with
Waveblast’s parol evidence demonstrating that renovation, not
demolition, of the hotel took place, all leads to the conclusion that the
lease was indefinite and as such terminable at will. See Ehrlich, 63 So.
2d at 913 (“The term of a lease for years must be certain and if not, an
estate at will is created.”); Stanmeyer v. Davis, 53 N.E. 2d 22, 23, 25
(Ill. App. Ct. 1944) (finding that a lease “for the duration of the war
and until automobiles are again produced” created a tenancy at will
since it lacked “reasonable certainty of the date” when the “lease
should come to an end”).

Because we find the lease was terminable at will, the claims for

conspiracy and tortious interference also fail. See Am. Diversified Ins.
Servs., Inc. v. Union Fid. Life Ins. Co., 439 So. 2d 904, 907 (Fla. 2d
DCA 1983) (finding no wrongful actions to support an action for civil
conspiracy where contracts were terminable at will); Greenberg v.
Mount Sinai Med. Ctr. of Greater Miami, Inc., 629 So. 2d 252, 255
(Fla. 3d DCA 1993) (“The general rule is that an action for tortious
interference will not lie where a party tortiously interferes with a
contract terminable at will.”).

In summary, we find that since the term of the duration of the lease
was indefinite, appellees were within their right to terminate the lease
at will. As such, we affirm.

Affirmed. (GROSS and DAMOORGIAN, JJ., concur.)

*        *        *

Dissolution of marriage—Equitable distribution—Unequal distribu-
tion—Record was clear that trial court intended unequal distribution
of assets and provided reasons for the unequal distribution—However,
trial court failed to identify value of marital home, how proceeds of sale
of home were to be apportioned, and how proceeds from sale of parties’
rental property were to be apportioned—Remand for trial court to
place value on parties’ marital home, clearly identify apportionment
of sale proceeds of marital home and rental property, should profit be
realized, and explain how it reached those conclusions—Life insur-
ance—Trial court abused its discretion in requiring husband to obtain
life insurance naming former wife as beneficiary without requisite
findings on husband’s insurability and ability to purchase a policy

JERRY P. SAGER, Appellant, v. CAROL SAGER, Appellee. 4th District. Case No.
4D19-1722. March 11, 2020. Appeal from the Circuit Court for the Fifteenth Judicial
Circuit, Palm Beach County; Kathleen J. Kroll, Judge; L.T. Case No.
502016DR008936. Counsel: Ralph T. White of The Law Office of RT White, Palm
Beach Gardens, for appellant. Linette M. Waterman of Waterman Law, L.L.C., West
Palm Beach, for appellee.

(MAY, J.) The former husband appeals a final judgment of dissolu-
tion. He argues the trial court erred in its: (1) unequal distribution of
assets; (2) award of lump sum alimony; (3) award of income from the
former husband’s businesses; and (4) requirement that the former
husband purchase life insurance. We agree with him on issues one and
four and reverse in part. We affirm on issues two and three without
further comment.

The parties were married in 1982. In 2016, the former husband
filed a verified petition for dissolution of marriage. The former wife
filed an answer and counter-petition. The case proceeded to trial.

The Trial
The former husband worked as a mortgage broker/investment

banker and the former wife worked as an early childhood school-
teacher. They lived in New Jersey for much of their marriage. They
moved to Florida and purchased two houses; one would become the
marital home and the other was used as a rental property. Both homes
had accompanying club memberships.

The former wife moved out of the marital residence in May 2016.
The parties entered into an agreement concerning temporary alimony,
health insurance, and distribution of some assets. The former husband
remained in the marital home and continued to utilize the club
membership. The monthly club statements reflected significant sums
spent using the membership.

By the time of trial, the former husband was 72 years old and
retired. He claimed his only sources of income were his monthly
social security benefits and rent from the second property. Both before
and after the parties’ separation, the former husband managed and/or
owned several business entities. He testified about his declining
health. He no longer owned a life insurance policy.

The former wife was 66 years old. She lived with her sister, but also
spent time with a boyfriend. She did not pay rent or living expenses at
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either location. She did however pay a monthly car lease. In 2018, she
purchased a car by trading in the vehicle she owned when the parties
separated.

The former wife did not have a college degree. She was employed
as an early childhood schoolteacher in New Jersey. She also worked
as a substitute teacher during the summer. She received a modest
social security benefit.

The trial court found the former husband’s explanation of his
accounts and the transfer of funds among them to be unclear. It
appeared he was not forthcoming. The court further found the former
husband “dissipated his businesses, concealed assets, misled the court,
and obfuscated the facts concerning his businesses.”

The trial court ordered an unequal equitable distribution of the
parties’ assets. The court ordered the parties to sell the marital home
and rental property. It required the husband to maintain them both
until sold. It distributed a disproportionate share of the proceeds from
the sale of the marital home to the former wife. If the former husband
delayed in selling either house, then the equitable distribution would
not be calculated at an 80/20 split.

If the sale of the rental property did not cover the mortgage, then
the former husband was to cover the difference between the net
proceeds and the amount owed. If the sale resulted in a profit, the
former wife would “receive a disproportionate share of the proceeds
from the sale of the rental home in order to allow for an equitable
distribution.”

The trial court ordered the parties to equally split the bank accounts
under the former husband’s name and/or his business entities at the
time the parties separated. The trial court also ordered the parties to
“equally split all business assets and income of all current businesses.”
And, it ordered the former husband to secure a life insurance policy of
at least $250,000 with the former wife named as beneficiary. The trial
court awarded the former wife a lump sum alimony.

The former husband moved for rehearing and to amend the final
judgment. The court denied the rehearing, but amended the final
judgment to permit the former husband to remain in the marital home
until sold. The former husband now appeals.

The Appeal
“[Appellate courts] review a trial court’s equitable distribution of

marital assets and an award of alimony for abuse of discretion.”
Marshall-Beasley v. Beasley, 77 So. 3d 751, 754 (Fla. 4th DCA 2011).
“The final distribution of marital assets, whether equal or unequal,
must be supported by factual findings based on substantial competent
evidence.” Franklin v. Franklin, 988 So. 2d 125, 126 (Fla. 2d DCA
2008) (quoting Guida v. Guida, 870 So. 2d 222, 224 (Fla. 2d DCA
2004)).

• Equitable Distribution
Section 61.075, Florida Statutes, which governs equitable

distribution of marital assets and liabilities, states in pertinent part:
In any contested dissolution action wherein a stipulation and agree-
ment has not been entered and filed, any distribution of marital assets
or marital liabilities shall be supported by factual findings in the
judgment or order based on competent substantial evidence with
reference to the factors enumerated in subsection (1). The distribution
of all marital assets and marital liabilities, whether equal or unequal,
shall include specific written findings of fact as to the following . . . .

Subsection (3) then enumerates the required written findings.
Subsection (1) enumerates the factors to be considered in rendering
those findings.

Typically, “[a] final judgment that fails to identify and value all of
the parties’ marital assets and liabilities and that fails to distribute them
equitably between the parties must be reversed.” Tritschler v.
Tritschler, 273 So. 3d 1161, 1163 (Fla. 2d DCA 2019). However,

“[t]he trial court ‘may make an unequal distribution of assets,
provided the court supplies a specific finding of fact to justify its
unequal distribution.’ ” Goley v. Goley, 272 So. 3d 800, 802 (Fla. 1st
DCA 2019) (quoting Hardee v. Hardee, 929 So. 2d 714, 715-16 (Fla.
1st DCA 2006)); see also § 61.075 (1), Fla. Stat.

The former husband first argues the trial court erred in failing to
value the marital home, indicate the split in proceeds between the
parties, and make findings on each factor in section 61.075(1). We
agree in part.

Here, the trial court identified the marital home as a marital asset.
It listed all the factors in section 61.075(1) and stated the former wife
was “entitled to a greater percentage of the proceeds from the marital
home based on one or several of the factors.” It found the former
husband “dissipated his businesses, concealed assets, misled the court,
and obfuscated the facts concerning his businesses. This gives rise to
the level necessary to support an uneven distribution.” It found the
former husband failed to disclose financial information, moved large
sums of money from marital accounts, engaged in lavish spending,
and dissipated marital funds. It found the former husband took
substantial tax deductions, gave away large sums of money as gifts,
and recklessly spent marital funds.

But, the court did not place a value on the marital home, nor clearly
apportion the sale proceeds between the parties. See Wagner v.
Wagner, 61 So. 3d 1141, 1143 (Fla. 1st DCA 2011); Lift v. Lift, 1 So.
3d 259, 260 (Fla. 4th DCA 2009) (reversing trial court for failure to
make specific findings of fact identifying and valuing parties’ assets).

The trial court indicated that “in the event that [the former]
[h]usband delay[ed] the sale of the marital home, then the equitable
distribution will not be calculated at a[n] 80/20 split between [the
former] [h]usband and [the former] [w]ife.” That might give rise to an
assumption of an 80/20 split, but the split must be articulated, not
assumed. And, it is unclear who gets the 80 or 20 percent.

The former husband next argues the trial court failed to identify the
disproportionate share of the proceeds each party was to receive from
the sale of the rental property. He also argues the trial court failed to
provide a rationale as to why the former husband should pay any loss
on the property alone.

Here, the trial court valued the rental property at approximately
$220,000, but recognized it had a mortgage of approximately
$304,000. The order stated that

in the event that any money is due to complete the sale of the rental
property, then [the former] husband shall contribute his own personal
funds at the closing of the sale of the rental property to cover the
difference between net proceeds from the sale and the amount owed
to the lender(s) holding liens against the property. If the rental
property does yield a profit from the sale of said home, then [the
former] wife shall receive a disproportionate share of the proceeds
from the sale of the rental home in order to allow for an equitable
distribution . . . .

The trial court clearly identified the rental property as a marital
asset, but failed to articulate how the proceeds from the asset’s sale
were to be apportioned. The order provides an example of a 70/30
split, but then references paragraph C., which is the unclear 80/20
distribution of the proceeds from the sale of the marital home.

One thing is clear, the court intended an unequal distribution of
assets, and provided reasons for this unequal distribution. But, it failed
to identify the value of the marital home and the percentages to be
apportioned. We therefore reverse and remand the case to the trial
court to place a value on the parties’ marital home, clearly identify the
apportionment of the sale proceeds of both the marital home and the
rental property (should a profit be realized), and explain how it
reached those conclusions.

• Life Insurance
In his fourth issue, the former husband argues the trial court erred
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in requiring him to obtain life insurance naming the former wife as
beneficiary without evidentiary support or the requisite findings on
the former husband’s insurability and ability to purchase a policy. The
former wife responds the trial court correctly required the former
husband to obtain the life insurance policy to secure the alimony due
her.

We review a trial court’s decision concerning life insurance
policies for an abuse of discretion. Nichols v. Nichols, 907 So. 2d 620,
623 (Fla. 4th DCA 2005).

“Courts may require that . . . alimony awards be secured by life
insurance on the life of the obligor.” Alpha v. Alpha, 885 So. 2d 1023,
1033 (Fla. 5th DCA 2004); see also § 61.08 (3), Fla. Stat. “[H]owever,
the trial court must make specific evidentiary findings regarding the
availability and cost of insurance, the obligor’s ability to pay, and the
special circumstances that warrant the requirement for security of the
obligation.” Zvida v. Zvida, 103 So. 3d 1052, 1054 (Fla. 4th DCA
2013) (quoting Foster v. Foster, 83 So.3d 747, 748 (Fla. 5th DCA
2011)).

“Such circumstances have been found where the wife would be left
in dire economic straits upon the death of the husband.” Richardson
v. Richardson, 722 So. 2d 280, 281 (Fla. 5th DCA 1998). It may also
be used “when the recipient spouse is disabled, elderly, or has such
limited employment skills that the death of the former spouse would
cause the survivor to depend upon welfare or the generosity of
others.” Lapham v. Lapham, 778 So. 2d 487, 489 (Fla. 5th DCA 2001)
(quoting Kearley v. Kearley, 745 So. 2d 987, 990 (Fla. 2d DCA
1999)). The failure to make the necessary findings in support of the
maintenance of life insurance is reversible error. Zvida, 103 So. 3d at
1054.

Here, the trial court found the former wife’s current financial assets
were insufficient to sustain her if the former husband died. She has no
investment or retirement accounts, lives paycheck to paycheck, and
has incurred attorney’s fees as a result of the former husband’s failure
to accurately report his financial status. The former husband testified
he no longer had a life insurance policy, his income was limited, and
he had significant health issues.

The trial court made findings of the requisite special circumstances
warranting the life insurance, but the final judgment and record are
devoid of any findings regarding the current availability and cost of a
policy and the former husband’s ability to pay for it. We therefore
reverse and remand the case to the trial court to determine the
availability, cost, and the former husband’s ability to pay for life
insurance.

Reversed and Remanded. (LEVINE, C.J., and GERBER, J.,
concur.)

*        *        *

Appeals—Certiorari—Discovery orders—Trial court departed from
essential requirements of law by compelling non-profit “watchdog
group” that challenged certain development orders issued by city to
disclose identity, contact information, and property address of all its
members and supporters who would be adversely affected by the
development orders for purpose of enabling city to establish plaintiff’s
standing to sue

CITIZENS FOR THOUGHTFUL GROWTH - WEST PALM BEACH, INC., a Florida
not for profit corporation, and NANCY PULLUM, Petitioners, v. THE CITY OF
WEST PALM BEACH, a Florida municipal corporation, and FLAGLER RESIDEN-
TIAL, LLC, a Florida limited liability company, Respondents. 4th District. Case No.
4D19-3316. March 11, 2020. Petition for writ of certiorari to the Circuit Court for the
Fifteenth Judicial Circuit, Palm Beach County; Glenn D. Kelley, Judge; L.T. Case No.
502019CA004619XXXXMBAE. Counsel: Robert J. Hauser of Pankauski Hauser
Lazarus PLLC, West Palm Beach, and John R. Eubanks of Sniffen & Spellman, P.A.,
West Palm Beach, for petitioner Citizens for Thoughtful Growth—West Palm Beach,
Inc. John R. Eubanks of Sniffen & Spellman, P.A., West Palm Beach, for petitioner
Nancy Pullum. K. Denise Haire, Assistant City Attorney of the Office of the City

Attorney, City of West Palm Beach, West Palm Beach, for respondent City of West
Palm Beach. Jack J. Aiello, Brian M. Seymour, Christopher P. Benvenuto, and S.
Kaitlin Dean of Gunster, Yoakley & Stewart, P.A., West Palm Beach, for respondent
Flagler Residential LLC.

(PER CURIAM.) Citizens for Thoughtful Growth (“CTG”) (a non-
profit “watchdog group”), and its president Nancy Pullum, petition for
a writ of certiorari from a trial court discovery order. The lawsuit filed
by CTG contests development orders issued by the respondent, City
of West Palm Beach, to respondent Flagler Residential, LLC
(“Developer”), permitting the construction of a high-rise condomin-
ium. The order on discovery compels CTG to disclose the identity,
contact information, and property address of all its members and
supporters who would be adversely affected by the development
order. The respondents contend that the information is necessary for
them to investigate the plaintiff’s standing to sue pursuant to section
163.3215, Florida Statutes (2019). The petitioners contended that
disclosure would violate a right of privacy of its members.

We grant the petition and quash the order based upon National
Rifle Association of America, Inc. v. City of South Miami, 774 So. 2d
815, 816 (Fla. 3d DCA 2000) (granting certiorari to petitioner
National Rifle Association to quash trial court order compelling
production of names and addresses of members living in Miami for
the purpose of determining NRA’s standing to challenge ordinances;
concluding that simply because association filed action as plaintiffs
did not mean the organization waived the privacy rights concerning
members’ names, and noting “[w]e express no opinion on whether the
Associations have, or will be able to establish, standing. Those issues
await consideration in the first instance by the trial court.”).
(WARNER, GROSS and TAYLOR, JJ., concur.)

*        *        *

Torts—Negligence—Infliction of emotional distress—Funeral home—
Loss of cremated remains of miscarried baby—Impact rule—Trial
court did not err by granting summary judgment in favor of funeral
home on ground that recovery was barred because parents suffered no
physical impact or physical manifestation of their emotional distress—
Trial court did not err in finding, as matter of law, that summary
judgment evidence would not support a finding of willful, wanton,
malicious, or outrageous behavior on part of defendant

DEON WILLIAMS and EVAN CHANG, Appellants, v. BOYD-PANCIERA
FAMILY FUNERAL CARE, INC., a Florida corporation; and EVERGLADES
CREMATORIUM, LLC, a Limited Liability Company, Appellees. 4th District. Case
Nos. 4D19-473 and 4D19-838. March 11, 2020. Consolidated appeals from the Circuit
Court for the Seventeenth Judicial Circuit, Broward County; Sandra Perlman, Judge;
L.T. Case No. 16-3573 CACE (04). Counsel: William D. Mueller and Elliot B. Kula
of Kula & Associates, P.A., Miami, for appellants. Mark D. Tinker of Cole, Scott &
Kissane, P.A., Tampa, for appellee Boyd-Panciera Family Funeral Care, Inc.

(CIKLIN, J.) After a funeral home lost the cremated remains of the
appellants’ miscarried baby, the appellants (hereinafter “the parents”)
brought suit, seeking damages for their emotional distress. The trial
court granted summary judgment in favor of the funeral home, finding
that recovery was barred because the parents suffered no physical
impact or physical manifestation of their emotional distress, and
because the funeral home’s conduct did not rise to the level of
egregiousness required to support the intentional tort claims brought
by the parents. We affirm. The parents also seek a reversal of the
award of attorney’s fees, based solely on reversal of the summary
judgment. Because we affirm the summary judgment, we affirm the
award of attorney’s fees.1

The parents brought claims for simple negligence and several torts
alleging egregious misconduct on the part of the funeral home. The
summary judgment evidence revealed that employees of the funeral
home did not follow the funeral home’s protocol for tracking intake
of the cremated remains after they were returned to the funeral home.
This resulted in the loss of the remains.
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Upon the funeral home’s motion, the trial court entered summary
judgment for the funeral home, finding that (1) there was no evidence
of a physical impact or of a physical manifestation of the parent’s
emotional distress and (2) there was no evidence supporting a finding
that the funeral home’s conduct was willful or wanton, or outrageous.

On appeal, our standard of review is de novo. See Mellette v.
Trinity Mem’l Cemetery, Inc., 95 So. 3d 1043, 1045 (Fla. 2d DCA
2012).

“The impact rule, as applied in Florida, requires that ‘before a
plaintiff can recover damages for emotional distress caused by the
negligence of another, the emotional distress suffered must flow from
physical injuries the plaintiff sustained in an impact.’ ” Fla. Dep’t of
Corr. v. Abril, 969 So. 2d 201, 206 (Fla. 2007) (quoting R.J. v.
Humana of Fla., Inc., 652 So. 2d 360, 362 (Fla. 1995)). “[N]o impact
need be shown where psychological trauma could be demonstrated to
cause a demonstrable physical injury,” but the rule bars recovery for
purely “psychic injuries resulting from such trauma.” Zell v. Meek,
665 So. 2d 1048, 1052 (Fla. 1995).

The parties do not dispute that the parents suffered no physical
impact. Further, the sort of injuries suffered by the parents have not
been recognized as demonstrable physical injuries. See LeGrande v.
Emmanuel, 889 So. 2d 991, 995 (Fla. 3d DCA 2004) (finding that
memory loss and the exacerbation of a preexisting condition were
insufficient to support a cause of action for negligent infliction of
emotional distress); R.J., 652 So. 2d at 364 (finding that “hyperten-
sion, pain and suffering, mental anguish, loss of capacity for the
enjoyment of life” are “intangible, mental injuries [that] are insuffi-
cient to meet the physical injury required under the impact rule”).
Based on the foregoing, the trial court did not err in entering summary
judgment on the claim or claims grounded in negligence, for which a
showing of a physical impact was required.

The parents also brought claims alleging that the funeral home
acted with great indifference and exhibited willful, wanton, malicious,
and outrageous behavior. The impact rule does not bar claims
grounded on the tortfeasor’s malice, great indifference, willful or
wanton conduct, or outrageous conduct. See Gonzalez v. Metro. Dade
Cty. Pub. Health Tr., 651 So. 2d 673, 675 (Fla. 1995); Kendron v. SCI
Funeral Servs. of Fla., LLC, 230 So. 3d 636, 638 (Fla. 5th DCA
2017); Brady v. SCI Funeral Servs. of Fla., Inc., 948 So. 2d 976, 978
(Fla. 1st DCA 2007); Ingaglio v. Kraeer Funeral Home, Inc., 515 So.
2d 428, 429 (Fla. 4th DCA 1987). Whether conduct is sufficiently
willful or wanton or outrageous is typically a question of law. See
Matsumoto v. Am. Burial & Cremation Servs., Inc., 949 So. 2d 1054,
1056 (Fla. 2d DCA 2006). We conclude that the trial court did not err
in finding that, as a matter of law, the summary judgment evidence
would not support a finding of willful, wanton, malicious, or outra-
geous behavior.

We now address the parents’ argument that the circumstances of
this case warrant an exception to the impact rule. The Florida Supreme
Court has recognized that the impact rule “is not . . . an inflexible,
unyielding rule of law, so sacred that it must be blindly followed
without regard to context.” Rowell v. Holt, 850 So. 2d 474, 478 (Fla.
2003). “Exceptions to the rule have been narrowly created and defined
in a certain very narrow class of cases in which the foreseeability and
gravity of the emotional injury involved, and lack of countervailing
policy concerns, have surmounted the policy rationale undergirding
application of the impact rule.” Id.

Although the Florida Supreme Court has not directly addressed the
application of the impact rule to the total loss of remains, it has
addressed the rule’s application to causes of action involving the
negligent mishandling of a dead body. In Gonzalez v. Metropolitan
Dade County Public Health Trust, 651 So. 2d 673, 673 (Fla. 1995),
the plaintiffs’ baby died about a week after childbirth. Two months

after the baby’s funeral service and burial, the funeral home notified
the plaintiffs that the baby’s body was still in a refrigerated drawer at
the hospital morgue. Id. at 674. A second funeral and burial were held.
Id. The plaintiffs brought a suit for tortious interference with a dead
body and negligent infliction of emotional distress. Id.

The trial court entered summary judgment for the hospital based in
part on the impact rule.2 Eventually, the case made its way to the
Florida Supreme Court, which was asked to entertain whether it
should adopt a provision of the Restatement (Second) of Torts and
recede from case law holding that “the law of Florida will not sustain
an action for mental anguish caused by negligent handling of a dead
body in the absence of physical injury.” Id. at 673. The supreme court
declined to adopt the Restatement provision and recede from the then-
existing case law. Id. The court first recognized that the “absence of
physical impact does not bar a claim for the negligent mishandling of
a dead body under Florida law” where the defendant’s conduct is
malicious or willful and wanton. Id. at 675. The court addressed
section 868 of the Restatement (Second) of Torts, which the plaintiffs
asked the court to adopt, and it explained that it “removes not only the
physical impact requirement, but also eliminates the physical injury
currently required under Florida law,” and applies to “merely
negligent interferences with the body itself or with its proper burial or
cremation.” Id. The court reasoned that while “cases involving
negligent mishandling of corpses entail real and palpable injury to
feelings, and it may even be true that the ‘special circumstances’
guarantee the authenticity of the claim, there is no accurate method of
separating the natural grief resulting from the death of a loved one
from the additional grief suffered as a result of mishandling of the
body.” Id. at 676. The court further reasoned that if it adopted the
Restatement provision, “[t]he consequences [would be] too far
reaching in a modern society where it is recognized that not all wrongs
can be compensated through litigation or the courts.” Id.

While Gonzalez involved the mishandling of human remains, the
court’s holding appears broad enough to encompass an action for
negligence based on a funeral home’s actual loss of remains. The facts
of this case are undoubtedly troubling and heartrending. But it appears
that without an impact or conduct that goes beyond mere negligence,
Florida law as it now stands does not allow for recovery for emotional
distress under the facts of this case.

Affirmed. (TAYLOR and KUNTZ, JJ., concur.)
))))))))))))))))))

1The award of attorney’s fees was based on an offer of judgment. The parents do not
raise any error with respect to entitlement or the amount awarded.

2A summary judgment entered for the funeral home was subsequently vacated by
the trial court. Id. at 674.

*        *        *

Criminal law—Murder—Immunity—Stand Your Ground law—
Amendment—Retroactive application—Amendment to section
776.032(4), which requires state to prove by clear and convincing
evidence that immunity does not apply, is a procedural change that
applies to all Stand Your Ground hearings conducted on or after the
statute’s effective date—Because defendant’s immunity hearing
occurred before the amended statute’s effective date, he is not entitled
to a new immunity hearing

JOSE RAMON NIEVES RIVERA, Appellant, v. STATE OF FLORIDA, Appellee. 4th
District. Case No. 4D16-4328. March 11, 2020. Appeal from the Circuit Court for the
Nineteenth Judicial Circuit, St. Lucie County; James W. McCann, Judge; L.T. Case
No. 2015CF000353A. Counsel: Carey Haughwout, Public Defender, and Jessica A. De
Vera, Assistant Public Defender, West Palm Beach, for appellant. Ashley B. Moody,
Attorney General, Tallahassee, and Paul Patti, III, Assistant Attorney General, West
Palm Beach, for appellee.

[Original Opinion at 44 Fla. L. Weekly D800a]

(CIKLIN, J.) Based on the Florida Supreme Court’s opinion in Love
v. State, 286 So. 3d 177 (Fla. 2019), we withdraw our previous
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opinion and issue this opinion in its place.
A friendly residential gathering took a tragic turn, resulting in the

shooting death of the gathering’s host. The shooter, Jose Rivera,
appeals his convictions of first-degree murder with a firearm;
attempted first-degree murder with a firearm; aggravated battery with
a deadly weapon, a firearm; and discharging a firearm in public or on
residential property. He raises two issues, both of which we find to be
without merit. We write to address Rivera’s argument that he is
entitled to a new Stand Your Ground Law hearing,1 as the controlling
statute was amended after the hearing, and it now provides that once
a defendant makes out a prima facie case for immunity, the state must
prove by clear and convincing evidence that immunity does not apply.
Previously, the statute had been interpreted as requiring defendants to
prove by a preponderance of the evidence that immunity applied. See
Bretherick, 170 So. 3d at 775. Based on Love, 286 So. 3d 177, we
affirm.

After Rivera was charged with numerous offenses arising out of his
shooting a firearm and using it to beat one of the victims, he moved to
dismiss based on Florida’s Stand Your Ground Law, section 776.032,
Florida Statutes (2016). The trial court heard evidence and denied the
motion. A jury found Rivera guilty as charged as to most of the
offenses.

Rivera appealed his convictions. Subsequently, an amendment to
the statute went into effect. It provides that “once a prima facie claim
of self-defense immunity from criminal prosecution has been raised
by the defendant at a pretrial immunity hearing, the burden of proof by
clear and convincing evidence is on the party seeking to overcome the
immunity from criminal prosecution.” § 776.032(4), Fla. Stat. (2017);
Ch. 2017-72, § 1, Laws of Fla. Rivera seeks retroactive application of
this amendment.

In Love, the supreme court considered the retroactive application
of section 776.032(4) to pending cases involving criminal conduct
alleged to have occurred prior to the effective date of the statute. See
Love, 286 So. 3d at 179. The court entertained the issue based on the
conflict between Love v. State, 247 So. 3d 609 (Fla. 3d DCA 2018),
and Martin v. State, 43 Fla. L. Weekly D1016 (Fla. 2d DCA May 4,
2018). Id. The court found that the amendment does not constitute
substantive law, as it “neither ‘declares what acts are crimes’ nor
‘prescribes the punishment therefor.’ ” Id. at 185 (quoting State v.
Garcia, 229 So. 2d 236, 238 (Fla. 1969)). The court further found that
the amendment constitutes procedural law, as it modifies the proce-
dure governing immunity determinations. Id. (citing Dennis, 51 So.
3d at 459). The court also reasoned that it “has recognized in other
contexts that the burden of proof is a procedural matter,” and that it
“has repeatedly referred to Stand Your Ground immunity determina-
tions as procedural matters, including in the context of the burden of
proof.” Id. at 186.

The court then turned its attention to whether the procedural
amendment applies retroactively and ultimately determined that it
does not. The court acknowledged that its opinions regarding the
retroactivity of procedural statutes “have not been entirely consistent,”
and that some of its opinions “arguably support” the Second District’s
determination in Martin that the amended statute applies retroactively.
Id. at 186-87. But the court explained that “properly understood,
whether a new procedural statute applies in a pending case will
generally turn on the posture of the case, not the date of the events
giving rise to the case.” Id. at 187. The court elaborated on this
“commonsense” approach as follows:

Of course, the mere fact that a new rule is procedural does not mean
that it applies to every pending case. A new rule concerning the filing
of complaints would not govern an action in which the complaint had
already been properly filed under the old regime, and the promulga-
tion of a new rule of evidence would not require an appellate remand

for a new trial. Our orders approving amendments to federal proce-
dural rules reflect the commonsense notion that the applicability of
such provisions ordinarily depends on the posture of the particular
case.

Id. at 187-88 (emphasis in original) (quoting Landgraf v. USI Film
Products, 511 U.S. 244, 275 n.29 (1994)). The court concluded that
“section 776.032(4) was intended to and does apply in this ‘common-
sense’ and ‘ordinar[y]’ manner,” meaning that it “applies to those
immunity hearings, including in pending cases, that take place on or
after the statute’s effective date.” Id. at 188 (alteration in original). The
court summed up: “Section 776.032(4) is a procedural change in the
law and applies to all Stand Your Ground immunity hearings
conducted on or after the statute’s effective date.” Id. at 190.2

This court has concluded that section 776.032(4) is substantive and
does not apply retroactively. See Hight v. State, 253 So. 3d 1137, 1143
(Fla. 4th DCA 2018). But our holding in Hight is no longer good law
in light of the supreme court’s recent opinion in Love, 286 So. 3d 177.

Based on the supreme court’s holding that section 776.032(4) is a
procedural change that applies to all Stand Your Ground hearings
conducted on or after its effective date, and in light of the fact that
Rivera’s Stand Your Ground hearing occurred before the amended
statute’s effective date, we affirm.

Affirmed. (MAY and KLINGENSMITH, JJ., concur.)
))))))))))))))))))

1Section 776.032, Florida Statutes, also known as Florida’s Stand Your Ground
Law, “provides for immunity from prosecution when a defendant has used force in
accordance with certain specified statutory circumstances.” Bretherick v. State, 170 So.
3d 766, 768 (Fla. 2015). When a defendant raises the statutory immunity, the trial court
must conduct “an evidentiary hearing.” Id. at 773. The trial court must then “decide the
factual question of the applicability of the statutory immunity.” Id. (quoting Dennis v.
State, 51 So. 3d 456, 458 (Fla. 2010)).

2The court also addressed the disagreement between the Second and Third Districts
as to the effect of article X, section 9 of the Florida Constitution on the retroactive
application of the amended statute, and it held that the constitutional provision does not
prevent the amended statute from being applied to pending cases where immunity
hearings occur on or after the statute’s effective date. Id. at 189. The constitutional
provision is not at issue in Rivera’s appeal.

*        *        *

Criminal law—Post conviction relief—Ineffective assistance of coun-
sel—Trial court erred in granting motion for post conviction relief
based on defense counsel’s failure to submit competency reports to trial
court and failing to request a competency determination where such
grounds were not raised in post conviction motion—Even if motion
had properly pleaded that counsel was ineffective for failing to obtain
a ruling on defendant’s competency, granting motion on that ground
would still be error where defendant did not set forth clear and
convincing circumstances that created a real, substantive, and
legitimate doubt as to his competency

STATE OF FLORIDA, Appellant, v. JOVON DIXON, Appellee. 4th District. Case No.
4D18-3694. March 11, 2020. Appeal from the Circuit Court for the Seventeenth
Judicial Circuit, Broward County; Ernest A. Kollra, Judge; L.T. Case Nos. 03-
10133CF10A and 14-2594CF10A. Counsel: Ashley Moody, Attorney General,
Tallahassee, and Paul Patti, III, Assistant Attorney General, West Palm Beach, for
appellant. Richard L. Rosenbaum of Law Offices of Richard Rosenbaum, Fort
Lauderdale, for appellee.

(DAMOORGIAN, J.) The State appeals a final order granting Jovon
Dixon’s (“Defendant”) Florida Rule of Criminal Procedure 3.850
motion for postconviction relief, finding counsel was ineffective and
vacating Defendant’s plea agreement. On appeal, the State argues that
the trial court erred in granting postconviction relief on a ground not
raised by Defendant in his rule 3.850 motion. Finding merit to the
State’s argument, we reverse.

In 2003, Defendant was charged with robbery. He pleaded guilty
and was sentenced to a prison term followed by probation. In 2014,
while still on probation, Defendant was charged with new law
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violations. While his new case was pending, Defendant underwent a
competency evaluation and was found competent to proceed. The
following year, defense counsel requested another evaluation, which
the trial court granted. Defense counsel never presented the compe-
tency reports to the trial court or requested a hearing on Defendant’s
competency. Defendant then changed his plea to guilty on all counts
and admitted to violating the terms and conditions of his probation.
Defendant was sentenced on all pending cases.

Thereafter, Defendant filed a rule 3.850 motion for postconviction
relief on six grounds. The State conceded that Defendant was entitled
to an evidentiary hearing on the second ground but argued that
Defendant was not entitled to a hearing on the remaining five grounds.
The issue in ground two was whether counsel was ineffective in
misadvising Defendant on the effect of a prison releasee reoffender
(“PRR”) sentence pursuant to section 775.082(9)(b), Florida Statutes
(2015). The trial court agreed with the State and conducted an
evidentiary hearing on ground two and summarily denied the other
grounds raised in Defendant’s motion.

At the evidentiary hearing, after both sides presented their
witnesses and argued the PRR issue, the trial court sua sponte brought
up the competency issue during the following exchange:

THE COURT: Do you a have any other witnesses?
THE STATE: No, sir.
THE COURT: Fine, thank you. I do not need argument. I do not

need argument. I will need some time to research this [the PRR issue].
I am—although not with respect to the Motion or anything like that,
I am concerned about him taking a Plea where there is no Court Order
when Competency was clearly ordered. And Judge McCarthy ordered
the evaluation, that is what I should say. I don’t even know whether it
came back, although [defense counsel] says that it did come back. I
know that if it did come back, that the Court would have gotten a copy
of it, and I know that because I get those every day, and there is no—I
know that the Evaluation does not get into Odyssey, but there is no
Court Order . . . So as I stated, I am concerned about that . . . And then
I have to make a decision with respect to the testimony that we heard
today, as to the PRR; but the Court on its own is going to take a look
at the Competency situation.

(emphasis added).
At the conclusion of the evidentiary hearing, the trial court found

that Defendant’s counsel was ineffective for (1) failing to submit the
competency reports to the trial court; and (2) failing to request a
competency determination. It did not find that counsel was ineffective
for misadvising Defendant on the effect of a PRR sentence. This
appeal follows.

The State argues the trial court erred in granting postconviction
relief on a ground not raised by Defendant and not allowing it an
opportunity to respond to the competency issue. In the alternative, the
State argues that had the claim been properly raised, the claim would
have failed because there was insufficient evidence to “establish ‘at
least’ a reasonable probability that [Defendant] would have been
found incompetent.” Thompson v. State, 88 So. 3d 312, 318 (Fla. 4th
DCA 2012). We agree.

A trial court can only properly grant postconviction relief on a
ground raised by the defendant. State v. Daniels, 826 So. 2d 1045,
1046 (Fla. 5th DCA 2002) (citing Roberts v. State, 715 So. 2d 302,
303 (Fla. 5th DCA 1998)); see also Greenlee v. State, 832 So. 2d 900,
900 (Fla. 3d DCA 2002) (holding defendant could not raise on appeal
of order denying motion for postconviction relief an argument that
was not raised in his motion for postconviction relief). The Fifth
District’s opinion in Daniels is instructive.

In granting the post-conviction motion, the trial court did not find,
as claimed in the defendant’s motion, that trial counsel was ineffective
for failing to request that the jury be instructed on the crime of

resisting a merchant. Rather, the trial court ruled, sua sponte, that
counsel’s representative fell below the objective standard of reason-
ableness because he failed to discuss the lesser included offense
instructions with the defendant and failed to expressly waive the
resisting a merchant instruction on the record.

Since a trial court can only properly grant post-conviction relief on
a ground raised by the defendant, the trial court’s instant grant of relief
based on a ground not set forth in the defendant’s motion was error.

Daniels, 826 So. 2d at 1046 (citing Roberts, 715 So. 2d at 303).
In ground two of Defendant’s postconviction motion, he makes a

statement that he was “never given a hearing to access [sic] his
competence, nor did counsel take the initiative to ask for one.”
Additionally, Defendant attached a copy of the second competency
report to his postconviction motion. Beyond this oblique statement
and the attachment, Defendant’s postconviction motion never
mentioned his competency as an issue nor sought any relief based on
incompetency. We reject Defendant’s argument, raised for the first
time on appeal, that his postconviction motion properly raised the
competency issue for the trial court’s consideration. We need look no
further than the trial court’s own statement which acknowledged that
neither the motion nor the parties raised Defendant’s competency as
a ground for postconviction relief.

In the alternative, the State argues that even if Defendant’s
postconviction motion had properly pleaded that counsel was
ineffective for failing to obtain a ruling on Defendant’s competency,
granting the motion on that ground would still be error. We agree.

“[A] postconviction movant claiming ineffective assistance of
counsel for failure to investigate or request a competency determina-
tion must establish ‘at least’ a reasonable probability that he or she
would have been found incompetent.” Thompson, 88 So. 3d at 318. In
Thompson, we explained how a defendant can succeed on such a
claim under Strickland v. Washington, 466 U.S. 668 (1984).

To satisfy the deficiency prong based on counsel’s handling of a
competency issue, the postconviction movant must allege specific
facts showing that a reasonably competent attorney would have
questioned competence to proceed. The standard for competency to
proceed is set out in Dusky v. United States, 362 U.S. 402, 80 S. Ct
788, 4 L. Ed. 2d 824 (1960), and codified in Florida Rule of Criminal
Procedure 3.211. The question is “whether the defendant has suffi-
cient present ability to consult with counsel with a reasonable degree
of rational understanding and whether the defendant has a rational, as
well as factual, understanding of the pending proceedings.” Fla. R.
Crim. P. 3.211(a)(1). Conclusory allegations of incompetency are not
enough to warrant an evidentiary hearing. See Atwater v. State, 788
So. 2d 223, 229 (Fla. 2011). “[N]ot every manifestation of mental
illness demonstrates incompetence to stand trial; rather, the evidence
must indicate a present inability to assist counsel or understand the
charges.” Card v. Singletary, 981 F.2d 481, 487-88 (11th Cir. 1992).
“[N]either low intelligence, mental deficiency, nor bizarre, volatile,
and irrational behavior can be equated with mental competence to
stand trial.” Medina, 59 F.2d at 1107.

The prejudice standard that applies to a typical claim of ineffective
assistance of counsel, whether a reasonable probability exists that the
outcome of the proceeding would differ, is ill-suited to a claim of
alleged incompetency. . . . The focus of the prejudice inquiry is on
actual prejudice, whether, because of counsel’s deficient performance,
the defendant’s substantive due process right not to be tried while
incompetent was violated. In order to establish prejudice . . . the
postconviction movant must, as with a substantive incompetency
claim, set forth clear and convicting circumstances that create a real,
substantive and legitimate doubt as to the movant’s competency.

Id. at 319 (alternations in original).
The record reflects that defense counsel moved for a competency

evaluation in 2014 after being advised by Defendant’s parents that
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Defendant had “mental problems” and had been on psychotropic
medicine. The report generated from the evaluation found Defendant
was competent to stand trial.

Defense counsel moved for a second competency evaluation in
2015 after Defendant stated he did not “understand things” during a
meeting between the two in jail. Like the first report, the report
generated from this evaluation did not state Defendant was incompe-
tent to proceed. Instead, the report described Defendant as guarded
and irritable, but not suffering from mental health issues. Moreover,
the report indicated Defendant suffered from drug use and depression,
and that malingering could not be ruled out.

At the evidentiary hearing, defense counsel testified that nothing
made him believe Defendant was incompetent to proceed. He
explained he strategically did not present the second report to the trial
court because he did not want to reveal that Defendant might be
malingering.

On the record before us, Defendant did not satisfy the prejudice
prong under Thompson because there were not “clear and convincing
circumstances that create[d] a real, substantive and legitimate doubt
as to the movant’s competency. . . . [A]ppellant’s history of drug
abuse, depression, and aggressive, rebellious behavior do not raise a
valid question as to his competency to stand trial.” Thompson, 88 So.
3d at 319, 321; see also Bush v. Wainwright, 505 So. 2d 409, 411 (Fla.
1987) (“The numerous psychological problems now pointed out, such
as learning disabilities, a passive and dependent personality, and
possible ‘diffuse organic brain damage’ do not, when taken together,
sufficiently raise a valid question as to [the movant’s] competency to
stand trial.”).

Here, the trial court found counsel should have requested a
competency hearing based on the second report that showed Defen-
dant was guarded and irritable, but not suffering from mental health
issues. The trial court did not find that Defendant set forth clear and
convincing circumstances that created a real, substantive, and
legitimate doubt as to his competency and, thus, suffered a violation
of his substantive due process rights. See Thompson, 88 So. 3d at 319.
Under this correct standard, the record does not establish that
Defendant was prejudiced by counsel’s failure to present the compe-
tency reports to the trial court and request a hearing on Defendant’s
competency.

Reversed with instructions to rule on the claim that was the subject
of the evidentiary hearing. (LEVINE, C.J., and GROSS, J., concur.)

*        *        *

Insurance—Homeowners—All risks policy—Water damage—Breach
of contract claim filed against insurer alleging that pool’s leaking drain
pipe caused damages covered under policy—Trial court erred in
granting summary judgment in favor of insurer based on finding that
policy’s water damage exclusion barred insureds’ claim—Language
of water damage exclusion provisions in policy plainly referred to
naturally-flowing water or liquids existing outside of the plumbing
system—Because trial court did not rule on policy’s “wear and tear”
exclusion, insureds’ argument that exclusion did not apply is not ripe
for appellate review

VIATCHESLAV KOKHAN and ZOIA KOKHAN, Appellants, v. AUTO CLUB
INSURANCE COMPANY OF FLORIDA, Appellee. 4th District. Case No. 4D18-
3607. March 11, 2020. Appeal from the Circuit Court for the Seventeenth Judicial
Circuit, Broward County; Raag Singhal, Judge; L.T. Case No. CACE17-000543.
Counsel: Melissa A. Giasi of Giasi Law, P.A., Tampa, for appellants. Kimberly Kanoff
Berman and Michael A. Packer of Marshall Dennehey Warner Coleman & Goggin,
Fort Lauderdale, and Corey K. Setterlund of Marshall Dennehey Warner Coleman &
Goggin, Jacksonville, for appellee.

(GERBER, J.) The homeowners appeal from the circuit court’s final
order granting the insurer’s summary judgment motion on the
homeowners’ breach of contract action. The homeowners’ action

alleged they had filed a claim to be reimbursed for damages to their
pool deck and surrounding structures due to a pool drainpipe leak, but
the insurer improperly denied their claim on the basis that the policy’s
“water damage” and “wear and tear” exclusions barred their claim.

The circuit court agreed with the insurer’s summary judgment
motion that the policy’s “water damage” exclusion barred the
homeowners’ claim. However, the circuit court did not rule on the
insurer’s argument that the policy’s “wear and tear” exclusion also
barred the homeowners’ claim.

On appeal, the homeowners argue the circuit court erred in finding
the policy’s “water damage” exclusion barred their claim. The
homeowners further argue the policy’s “wear and tear” exclusion did
not bar their claim either.

We agree with the homeowners that the circuit court erred in
finding the “water damage” exclusion barred their claim. The “water
damage” exclusion’s plain language does not apply to the homeown-
ers’ claim.

However, we do not reach the issue of whether the policy’s “wear
and tear” exclusion applied to the homeowners’ claim, because the
circuit court never ruled on that issue. We remand to the circuit court
for that review.

We present this opinion in five sections:
1. The policy at issue;
2. The homeowners’ claim and the insurer’s denial;
3. The homeowners’ breach of contract suit and the insurer’s
summary judgment motion;
4. This appeal; and
5. Our review.

1. The Policy at Issue
The insurer issued an “all risks” policy to the homeowners. “[A]n

‘all-risk’ policy is not an ‘all loss’ policy, and this does not extend
coverage for every conceivable loss.” Sebo v. Am. Home Assurance
Co., 208 So. 3d 694, 696-97 (Fla. 2016) (citation omitted). “An all-
risks policy provides coverage for all losses not resulting from
misconduct or fraud unless the policy contains a specific provision
expressly excluding the loss from coverage.” Mejia v. Citizens Prop.
Ins. Corp., 161 So. 3d 576, 578 (Fla. 2d DCA 2014) (emphasis added;
citation and internal quotation marks omitted). “[A]n insured claiming
under an all-risks policy has the burden of proving that the insured
property suffered a loss while the policy was in effect. The burden
then shifts to the insurer to prove that the cause of the loss was
excluded from coverage under the policy’s terms.” Jones v. Federated
Nat’l Ins. Co., 235 So. 3d 936, 941 (Fla. 4th DCA 2018) (citation
omitted). “In short, in all-risk policies . . . construction is governed by
the language of the exclusionary provisions.” Sebo, 208 So. 3d at 697.

Here, the “all risks” policy at issue contains the following provi-
sions and exclusions which are relevant here:

WHAT LOSSES ARE COVERED—COVERAGE C
Except as excluded under WHAT LOSSES ARE NOT COVERED—
PART 1, we cover the following accidental direct physical losses to
the personal property that is described under WHAT PROPERTY IS
COVERED—COVERAGE C:

. . . .
12. SUDDEN AND ACCIDENTAL DISCHARGE OR OVER-

FLOW OF WATER OR STEAM from within:
a. a plumbing system;
. . . .

WHAT LOSSES ARE NOT COVERED—PART 1
1. We do not cover any loss to property insured under

COVERAGES A, B or C that is caused by, resulting from, contributed
to by, or consisting of:

. . . .
c. WATER DAMAGE, meaning:



Headnotes and indexes are copyrighted and may not be duplicated by photocopying, printing,
or other means without the express permission of the publishers. 1-800-351-0917

DISTRICT COURTS OF APPEAL 45 Fla. L. Weekly D545

(1) flood, surface water, waves, tidal water, storm surge, tsunami,
seiche, overflow of a body of water, or spray from any of these,
whether or not driven by wind;

(2) any liquid or semi-liquid material or substance from outside of
the plumbing system on the residence premises that enters the
residence premises through sewers or drains;

(3) any liquid or semi-liquid material or substance which overflows
or discharges from a sump, sump pump, or related equipment;

(4) water below the surface of the ground, including water which
exerts pressure on or seeps or leaks or flows through a building;
sidewalk; driveway; foundation; swimming pool; spa; or other
structure;

. . . .
2. We do not cover any loss to property insured under

COVERAGES A or B that is caused by, resulting from, contributed to
by, or consisting of:

. . . .
e. Any of the following:
(1) WEAR AND TEAR, marring, deterioration;
(2) continuous or repeated seepage or leakage of water or steam

over weeks, months, or years from within a plumbing, heating, air
conditioning or automatic fire protective sprinkler system or from
within a household appliance;

. . . .
(7) cracking, shrinking, sagging, bulging, bending, expansion, or

settling of:
(a) driveways, walkways, or patios;
(b) foundations, floors, walls;
. . . .
If a loss excluded under e. above causes or results in sudden and

accidental escape of water from a plumbing system; a heating system;
an air conditioning system; an automatic fire protective sprinkler
system; or a household appliance, we do cover the direct physical loss
caused by the water including the cost of tearing out and replacing any
part of a building that is needed to repair the system or appliance. We
do not cover a loss to the system or appliance from which this water
escaped.

(emphases in original).

2. The Homeowners’ Claim and the Insurer’s Denial
The homeowners claimed their pool’s underground drainpipe had

developed a leak, which eventually caused significant damage to their
pool deck and surrounding structures, including an adjoining wall and
the home’s exterior walls.

The insurer sent an inspector to examine the homeowners’ claim.
The inspector issued an unsworn report of his findings. The inspector
found:

1. Water leak from the pool did not cause damage to the pool deck
and the surrounding structures, which included the north wall of the
pool and the exterior walls of the residence.

2. Cracks in the concrete pool deck were caused by concrete
shrinkage. Insufficient expansion/contraction control joints, which
was a substandard construction detail, exacerbated the damage.

3. Cracks in the stucco on the exterior walls of the residence were
caused by a combination of stucco shrinkage and slight differential
downward displacement of the lower portion of the wall relative to the
upper portion of the wall.

4. Separation and cracks in the north wall of the pool were caused
by shrinkage of underlying cementitious materials and deterioration
of bond between adhered materials.

Based on the inspector’s report, the insurer denied the homeown-
ers’ claim under the policy’s “wear and tear” exclusion. However, the
insurer left open the possibility for the homeowners to obtain more
information and resubmit their claim.

The homeowners hired a pool repair company, which confirmed

the pool’s underground drainpipe was leaking. The homeowners had
the pool repair company replace the pool’s piping system, and hired
a separate company to resurface the pool deck. The homeowners then
wrote a letter to the insurer containing the pool repair company’s
findings and demanding the insurer cover their expenditures.

The insurer continued to deny the homeowners’ claim based on its
inspector’s findings.

3. The Homeowners’ Suit and the
Insurer’s Summary Judgment Motion

The homeowners sued the insurer for breach of contract, alleging
their pool’s leaking drainpipe caused damages covered under the
policy.

The insurer denied the homeowners’ allegations and alleged
several affirmative defenses. In pertinent part, the insurer alleged the
policy’s “water damage” and “wear and tear” exclusions barred the
homeowners’ claim.

The insurer moved for summary judgment. In the motion, the
insurer argued the policy’s “water damage” exclusion applied because
the drainpipe leak was caused by “water below the surface of the
ground, including water which exerts pressure on or seeps or leaks or
flows through . . . a swimming pool.” Additionally, the insurer argued
the policy’s “wear and tear” exclusion barred the homeowners’ claim
because the leaking drainpipe and damaged structures had deterio-
rated. In support, the insurer relied on its inspector’s unsworn report’s
findings.

In response, the homeowners argued the insurer’s summary
judgment motion lacked evidentiary support because the inspector’s
report was unsworn and therefore was inadmissible hearsay.

At the hearing on the motion, the circuit court said it would not
consider the inspector’s unsworn report because it was hearsay.

Despite not considering the inspector’s unsworn report, the circuit
court nevertheless granted the insurer’s summary judgment motion
and entered a final judgment in the insurer’s favor. Specifically, the
circuit court’s order stated, in pertinent part:

[The insurer’s] motion is GRANTED. Among other reasons, the
Amended Complaint, paragraph 7, alleges that water damage due to
pool leakage is a covered loss. It was undisputed this claim related to
swimming pool water damage approximately six feet below the
ground surface. This claim is specifically excluded under the plain
terms of the insurance policy . . . .

The circuit court did not rule on the insurer’s “wear and tear”
exclusion.

4. This Appeal
This appeal followed. The homeowners argue the circuit court

erred in finding the policy’s “water damage” exclusion barred their
claim. According to the homeowners, the “water damage” exclusion’s
plain language only applies to water pressure coming from outside,
not a leak from within the plumbing itself.

Additionally, the homeowners argue the policy’s “wear and tear”
exclusion does not apply because the leak involved a “sudden and
accidental escape of water from a plumbing system,” which is an
exception to the policy’s “wear and tear” exclusion.

The insurer responds that the policy’s “water damage” exclusion
applies and, in the alternative, the policy’s “wear and tear” exclusion
applies, despite the inspector’s unsworn report. The insurer also
argues the policy’s “sudden and accidental escape of water from a
plumbing system” exception to the “wear and tear” exclusion is
inapplicable because the leak occurred slowly, and because “plumb-
ing” plainly refers to the home’s plumbing system, not the pool’s
plumbing system.

5. Our Review
“Our review of an order granting summary judgment is de novo, as
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is the interpretation of an insurance contract and the determination of
whether the law requires the insurer to provide coverage. Summary
judgment is appropriate where there is no genuine issue as to any
material fact and the moving party is entitled to judgment as a matter
of law.” Allstate Ins. Co. v. Manzo-Pianelli, 152 So. 3d 654, 656 (Fla.
4th DCA 2014) (internal citation and quotation marks omitted).

“In deciding whether an all-risk policy excludes coverage for an
insured’s claimed damages, we are guided by well-established
principles of insurance contract interpretation. We begin with the
guiding principle that insurance contracts are construed in accordance
with the plain language of the policy as bargained for by the parties.”
Fayad v. Clarendon Nat’l Ins. Co., 899 So. 2d 1082, 1086 (Fla. 2005)
(internal quotation marks and brackets omitted).

“Where the language in an insurance contract is plain and unam-
biguous, a court must interpret the policy in accordance with the plain
meaning so as to give effect to the policy as written.” Allstate Ins. Co.
v. Orthopedic Specialists, 212 So. 3d 973, 975-76 (Fla. 2017) (citation
omitted).

Here, the homeowners alleged the pool’s drainpipe leak caused the
damage to their pool deck and surrounding structures. This event
would appear to fall outside of the policy’s “water damage” exclusion
subsection upon which the insurer relied. That subsection, referred to
as subsection (4), defined excluded “water damage” as “water below
the surface of the ground, including water which exerts pressure on or
seeps or leaks or flows through a building; sidewalk; driveway;
foundation; swimming pool; spa; or other structure.” That language
plainly refers to naturally-existing ground water, based on the
description of the type of structures which may be affected by its
exertion of pressure, seepage, leakage, or flow. In other words, this
exclusion plainly refers to naturally-flowing water exerting pressure
from outside of the plumbing system, not a leak from within the
plumbing system itself. See Hartford Accident & Indem. Co. v.
Phelps, 294 So. 2d 362, 363 (Fla. 1st DCA 1974) (“When we consider
the terminology used in the exclusion clause in pari materia with the
affirmative statement of coverage from leaks in the plumbing system,
we conclude that the exclusion was intended to relate only to damage
from water not emanating from the plumbing system.”).

Our conclusion is consistent with a reading of that subsection in the
context of the other three “water damage” exclusion subsections, all
of which also plainly refer to naturally-flowing water or liquids
existing outside of the plumbing system. See Orthopedic Specialists,
212 So. 3d at 976 (“[W]hen analyzing an insurance contract, it is
necessary to examine the contract in its context and as a whole, and to
avoid simply concentrating on certain limited provisions to the
exclusion of the totality of others.”) (citation omitted).

Subsection (1) defines excluded “water damage” as “flood, surface
water, waves, tidal water, storm surge, tsunami, seiche, overflow of a
body of water, or spray from any of these, whether or not driven by
wind.” Subsection (2) defines excluded “water damage” as “any
liquid or semiliquid material or substance from outside of the
plumbing system on the residence premises that enters the residence
premises through sewers or drains.” (emphasis added). And subsec-
tion (3) defines excluded “water damage” as “any liquid or semi-
liquid material or substance which overflows or discharges from a
sump, sump pump, or related equipment.” A sump is “a pit or
reservoir serving as a drain or receptacle for liquids.” See
https://www.merriam-webster.com/dictionary/sump (last checked
Feb. 17, 2020); Gov’t Emps. Ins. Co. v. Macedo, 228 So. 3d 1111,
1113 (Fla. 2017) (“When a term in an insurance policy is undefined,
it should be given its plain and ordinary meaning, and courts may look
to legal and non-legal dictionary definitions to determine such a
meaning.”) (citation omitted).

Based on the foregoing plain language and contextual analyses, the

circuit court erred in granting the insurer’s summary judgment motion
based on the policy’s “water damage” exclusion.

As for the policy’s “wear and tear” exclusion, the circuit court did
not rule on that exclusion, so the homeowners’ argument that the
“wear and tear” exclusion did not apply is not ripe for our review. See
Green v. City of Pensacola, 108 So. 2d 897, 899 (Fla. 1st DCA 1959)
(“That matter was . . . directly passed upon by the trial court and is not
a proper subject for review here.”).

Conclusion
Based on the foregoing, we reverse the circuit court’s final order

granting the insurer’s summary judgment motion on the homeowners’
breach of contract action based on the policy’s “water damage”
exclusion. We remand for the circuit court to reconsider the insurer’s
summary judgment motion, limited to the insurer’s argument that the
policy’s “wear and tear” exclusion barred the homeowners’ claim, as
well as the homeowners’ response that the policy’s “sudden and
accidental escape of water from a plumbing system” exception
overcomes the “wear and tear” exclusion. We also remand for further
proceedings if necessary.

Reversed and remanded with instructions. (LEVINE, C.J., and
MAY, J., concur.)

*        *        *

Mortgage foreclosure—Right of redemption—Amount—Attorney’s
fees—Civil procedure—Amended judgment—Appeal of  amended
and second amended final judgments which increased redemption
amount to include appellate and post-judgment attorney’s fees and
costs—Trial court lacked jurisdiction to enter amended final judg-
ments where lender did not file a motion to amend under rule 1.530 or
1.540, but rather moved to amend under rule 1.525—Amended
judgments were also entered in error because borrower exercised
statutory right of redemption by paying the full amount of the existing
final judgment before lender moved for fees and costs and to amend the
final judgment—While the goal of foreclosure is to ensure that lien is
repaid, including attorney’s fees, nothing prevents the borrower from
redeeming its property prior to an award of attorney’s fees—Borrower
is still liable for attorney’s fees and costs awarded subsequently in a
separate or supplemental judgment—Trial court erred in awarding
attorney’s fees and costs without holding an evidentiary hearing on the
amount of fees and in relying solely on lender’s affidavit to determine
the amount of reasonable fees

ANGELA L. DAWSON and ANGELA L. DAWSON, P.A., Appellant, v. ANTONIO
HERNANDEZ, Appellee. 4th District. Case No. 4D18-1588. March 11, 2020. Appeal
from the Circuit Court for the Seventeenth Judicial Circuit, Broward County; Michael
L. Gates, Judge; L.T. Case No. CACE 14-024425 (21). Counsel: Michael Hursey, Fort
Lauderdale, for appellant. Kenzie N. Sadlak of Kenzie N. Sadlak, PA, Miami, for
appellee.

(MAY, J.) We are called upon to enforce the rules of civil procedure
and to give meaning to the word “redemption.” The borrower appeals
a second amended final judgment in a foreclosure action. The
threshold issue is whether the trial court could twice amend the final
foreclosure judgment to increase the redemption amount to include
appellate and post-judgment attorney’s fees and costs after the
borrower redeemed the property.1 The answer is “no.” We reverse.

The lender filed an action to foreclose a mortgage on commercial
property. It then moved for summary judgment, which the trial court
granted. The court entered a final judgment.

The borrower appealed. We dismissed the appeal as untimely, but
conditionally granted attorney’s fees to the lender. After the dismissal,
but before the sale date, the borrower paid the total amount reflected
in the final judgment to the Clerk of Court. The clerk then issued a
satisfaction of judgment.

Later that same day, the lender moved for post-judgment and
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appellate attorney’s fees. He also moved to vacate the satisfaction of
judgment, disburse the court funds, and amend the original final
judgment to increase the redemption amount to include the appellate
attorney’s fees, pursuant to Florida Rule of Civil Procedure 1.525.

The trial court granted the lender’s motions, vacated the satisfac-
tion of judgment, and disbursed the court registry funds. The court
then entered an amended final judgment, which included the amount
of the original judgment and the subsequently awarded appellate
attorney’s fees.

Among other motions, the borrower moved for reconsideration
and/or rehearing of the amended final judgment and order vacating the
satisfaction of judgment. The trial court denied the borrower’s
motions. The borrower then moved to set aside the court’s order
denying its motion for reconsideration/rehearing and the amended
final judgment.

In the interim, the borrower filed several motions and requests for
hearing, including a motion to cancel the foreclosure sale because the
judge presiding over the case resigned. The court canceled the
foreclosure sale.

The lender petitioned for a writ of certiorari and prohibition
seeking to quash the trial court’s order canceling the sale and to
prohibit the trial court from considering the borrower’s motion to set
aside. We denied the petition without prejudice to the lender’s ability
to seek an increase of the redemption amount based on the “properly
entered amended final judgment,” citing Verneret v. Foreclosure
Advisors, LLC, 45 So. 3d 889, 892 (Fla. 3d DCA 2010), and Parsons
v. Whitaker Plumbing of Boca Raton, Inc., 751 So. 2d 655, 657 (Fla.
4th DCA 1999). The trial court denied the borrower’s motion to set
aside the order and amended final judgment.

The lender then moved for post-judgment attorney’s fees and costs.
It argued that it incurred additional attorney’s fees and costs because
of the borrower’s multiple post-judgment motions and hearings. The
lender argued that it was entitled to seek a second amended final
judgment with an increased redemption amount that included the
additional attorney’s fees, plus interest, pursuant to our order dismiss-
ing the lender’s petition.

The trial court entered a second amended final judgment and again
increased the redemption amount to include the lender’s additional
attorney’s fees, interest, and costs. It did so without a hearing.

The borrower filed a renewed motion for reconsideration and/or
rehearing of the amended final judgment, the order vacating the
satisfaction of judgment, and the second amended final judgment. The
court denied the renewed motion. The borrower now appeals.

Jurisdiction
The lender argues we lack subject matter jurisdiction to review the

order because the appeal is untimely. We disagree.
“An order is rendered when a signed, written order is filed with the

clerk of the lower tribunal.” Fla. R. App. P. 9.020(h). However, a
timely and authorized motion for rehearing tolls rendition of a final
order “until the filing with the clerk of a signed, written order
disposing of the last of such motions.” Fla. R. App. P. 9.020(h)(1)(B),
(h)(2)(A). An order is final and ripe for appeal when it completes the
judicial labor of the lower tribunal. Caufield v. Cantele, 837 So. 2d
371, 375 (Fla. 2002).

Here, the amended final judgment materially changed the original
final judgment by increasing the redemption amount. The second
amended final judgment once again increased the redemption amount.
The borrower’s motions for reconsideration and rehearing were
authorized under the Florida Rules of Civil Procedure. The appeal is
timely. We have jurisdiction.2 See Caldwell v. Wal-Mart Stores, Inc.,
980 So. 2d 1226, 1229 (Fla. 1st DCA 2008) (“[A] party may appeal an
amended judgment that makes a material change in the original
judgment, [although] the appeal is limited to the amended portions of
the judgment and does not call up for review errors in the original.”).

On the Merits
The borrower argues the trial court erred when it vacated the

satisfaction of judgment. The borrower contends that because it
complied with the statutory requirements for redemption, Sedra
Family Ltd. P’ship v. 4750, LLC, 124 So. 3d 935 (Fla. 4th DCA 2012),
is controlling.

The lender responds that: 1) Florida law provides for attorney’s
fees to be included in a judgment for purposes of redemption; 2) the
satisfaction of judgment was erroneous because it was entered
pursuant to the wrong Florida Statute—section 55.141 instead of
section 45.0315; 3) the trial court had discretion to enter an amended
final judgment for additional attorney’s fees; and 4) the borrower’s
argument is moot because we previously deemed the amended final
judgment “to be proper.”

We review a trial court’s amendment of a final judgment for an
abuse of discretion. See Baker v. Courts at Bayshore I Condo. Ass’n,
279 So. 3d 799, 801 (Fla. 3d DCA 2019).

• The Rules of Civil Procedure
While a trial court has the authority to enforce its judgment, it does

not have the power “absent an appropriate motion under Florida Rules
of Civil Procedure 1.530 or 1.540 to modify a judgment once it
becomes final.” Vargas v. Deutsche Bank Nat’l Trust Co., 104 So. 3d
1156 (Fla. 3d DCA 2012). Here, the trial court amended the final
judgment without a motion under Florida Rule of Civil Procedure
1.530 or 1.540. Instead, the lender moved to amend the final judgment
(twice) under Florida Rule of Civil Procedure 1.525.

Florida Rule of Civil Procedure 1.530(g) provides: “A motion to
alter or amend the judgment shall be served not later than 15 days after
entry of the judgment, except that this rule does not affect the remedies
in rule 1.540(b).” Florida Rule of Civil Procedure 1.540 then provides
several bases for amending a judgment: clerical mistakes, inadver-
tence, excusable neglect, newly discovered evidence, and fraud.3

Florida Rule of Civil Procedure 1.525 however addresses only costs
and attorney’s fees.4

Because the trial court granted the motions and twice amended the
final judgment without a motion under Florida Rule of Civil Proce-
dure 1.530 and 1.540, the amended and second amended judgments
must be reversed for lack of jurisdiction. See Frumkes v. Frumkes, 328
So. 2d 34, 35 (Fla. 3d DCA 1976) (reversing award of attorneys’ fees
because the trial court was without jurisdiction to modify the final
judgment without authorization from a rule or statute).

• Redemption
The amended and second amended final judgment were also

entered in error because the borrower exercised the statutory right to
redemption before the lender moved for post-judgment appellate
attorney’s fees and costs and to amend the final judgment. The lender
responds that the trial court correctly amended the final judgment
because: 1) section 45.0315, Florida Statutes, provides for attorneys’
fees to be included in a judgment subject to redemption; and 2) our
order denying the lender’s petition for writ of certiorari and prohibi-
tion indicated the amended final judgment was properly entered.5

Here, the borrower properly redeemed the property under Florida
law. Section 45.0315 (2015), Florida Statutes, provides:

Right of redemption. At any time before the later of the filing of a
certificate of sale by the clerk of the court or the time specified in the
judgment, order, or decree of foreclosure, the mortgagor or the holder
of any subordinate interest may cure the mortgagor’s indebtedness and
prevent a foreclosure sale by paying the amount of moneys specified
in the judgment, order, or decree of foreclosure, or if no judgment,
order, or decree of foreclosure has been rendered, by tendering the
performance due under the security agreement, including any amounts
due because of the exercise of a right to accelerate, plus the reasonable
expenses of proceeding to foreclosure incurred to the time of tender,
including reasonable attorney’s fees of the creditor. Otherwise, there
is no right of redemption.
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The lender argues this language provides for the inclusion of
reasonable attorney’s fees “incurred to the time of tender.” § 45.0315,
Fla. Stat. The lender’s interpretation is correct. However, the borrower
tendered the money prior to the award of attorney’s fees. Neither the
statute, nor our precedent requires attorney’s fees to be paid to redeem
the property. See Sedra Family Ltd. P’ship, 124 So. 3d at 936 (holding
that redemption rights are not thwarted by failure to pay attorney’s
fees, because “[r]egardless of any demands . . . for attorney’s fees or
other amounts, appellants could have redeemed by paying the amount
of the final judgment.”).

Here, the borrower paid the Clerk of Court the full amount of the
existing final judgment before fees and costs were awarded. As such,
the borrower redeemed its property for the full amount contained in
the original final judgment. While the goal of foreclosure is to ensure
that the mortgage holder’s lien is repaid, including attorney’s fees, no
case prevents the borrower from redeeming its property prior to an
award of attorney’s fees.6 The borrower is still liable for attorney’s
fees and costs awarded subsequently in a separate or supplemental
judgment.

Because the trial court erred in twice amending the final judgment
after the borrower redeemed the property, it goes without saying that
it also erred in denying the borrower’s renewed motion for reconsider-
ation and rehearing. This error was compounded by the court’s failure
to hold an evidentiary hearing on the attorney’s fees issue. United
Bonding Ins. Co. of Indianapolis, Ind. v. Presidential Ins. Co., 155 So.
2d 635, 637 (Fla. 2d DCA 1963) (holding that counsel’s testimony
alone is insufficient to award attorney’s fees). Similarly, “[t]o award
costs in the absence of a written motion and evidence and without
giving the opposing party the opportunity to be heard on the issue
violates procedural due process.” Med. Specialists of Tampa Bay, LLC
v. Kelly, 162 So. 3d 1053, 1054-55 (Fla. 2d DCA 2015).

Here, the trial court failed to hold an evidentiary hearing on the
amount of fees before it increased the redemption amount in the
amended and second amended final judgment. It also erred in relying
solely on the lender’s affidavit to determine the amount of reasonable
fees. United Bonding Ins. Co. of Indianapolis, Ind., 155 So. 2d at 637.

We reverse the amended final judgment, the second amended final
judgment, and the order vacating the satisfaction of judgment. We
remand the case to the trial court to reinstate the satisfaction of
judgment and enter supplemental judgment(s) for attorney’s fees and
costs.

Reversed and Remanded. (LEVINE, C.J., and GERBER, J.,
concur.)
))))))))))))))))))

1There are two appellants. The P.A. is the borrower; the individual personally
guaranteed the loan. We refer to them as the borrower for ease of reference.

2The borrower argues the trial court erred in granting the lender’s original motion
for summary judgment without a hearing. We are without jurisdiction to review issues
related to the original final judgment because that appeal was dismissed as untimely.
See Denny v. Denny, 334 So. 2d 300, 302 (Fla. 1st DCA 1976).

3The lender also argues that the satisfaction of judgment was properly vacated
because it was satisfied pursuant to the wrong statutory section. Although Florida Rule
of Civil Procedure 1.540 specifically provides for relief from such error, the lender
failed to move to vacate the satisfaction on these grounds. Without a proper motion, the
trial court lacked the authority to vacate the satisfaction of judgment. The lender is
“therefore, entitled to no relief below and is entitled to no relief here.” Vargas, 104 So.
3d at 1166.

4“Any party seeking a judgment taxing costs, attorneys’ fees, or both shall serve a
motion no later than 30 days after filing of the judgment, including a judgment of
dismissal, or the service of a notice of voluntary dismissal, which judgment or notice
concludes the action as to that party.” Fla. R. Civ. P. 1.525.

5Our order denied the petition “without prejudice to [the lender’s] ability to seek an
increase of the redemption amount based on the properly entered amended final
judgment.” Hernandez v. Dawson, Case No. 4D16-3896 (citations omitted).

The order should not be misunderstood to have put our stamp of imprimatur on the
amended final judgment, nor be interpreted to allow what happened here. The cases
relied on by the lender simply do not support its position. See, e.g., Parsons, 751 So. 2d

655 (borrower’s exercise of redemption rights on the first foreclosure judgment “did not
preclude the court from entering the second judgment.”).

6The lender also argues that the borrower is barred from challenging the amended
and second amended final judgment based on the law of the case doctrine. But, that
doctrine does not apply to arguments that were not at issue in the prior proceeding. See
McKenzie Check Advance of Fla., LLC v. Betts, 191 So. 3d 530, 534 (Fla. 4th DCA
2016).

*        *        *

Mortgage foreclosure—Standing—Action filed by plaintiff, a pur-
ported assignee of mortgage, against borrower who defaulted on
mortgage and subsequent purchaser of property—Trial court erred in
refusing to allow purchaser to contest plaintiff’s standing to foreclose—
Error was not harmless—Purchaser proffered competent, substantial
evidence to support argument that plaintiff lacked standing to foreclose
because the entity which purportedly placed undated, blank endorse-
ment on note did not exist at the time its blank endorsement was
applied—Reversed for new trial in which purchaser can litigate lack of
standing defense

CATHERINE P. COX, Appellant, v. U.S. BANK TRUST N.A., as Trustee for LSF9
Master Participation Trust, Appellee. 4th District. Case No. 4D18-3424. March 11,
2020. Appeal from the Circuit Court for the Fifteenth Judicial Circuit, Palm Beach
County; Edward A. Garrison, Judge; L.T. Case No. 502018CA000536XXXXMB.
Counsel: Catherine P. Cox, Delray Beach, pro se. David Rosenberg, Cynthia L.
Comras, and Jarrett Cooper of Robertson, Anschutz & Schneid, P.L., Boca Raton, for
appellee.

(GERBER, J.) The purchaser of a residential property, which was
encumbered by a mortgage defaulted upon by a previous borrower,
appeals from the circuit court’s final judgment granting the plaintiff’s
foreclosure action against the property. The purchaser raises two
arguments: (1) the circuit court erred in refusing to allow her to contest
the plaintiff’s standing to foreclose; and (2) the plaintiff failed to prove
it had standing to foreclose.

On the purchaser’s first argument, the plaintiff concedes the circuit
court erred in refusing to allow her to contest the plaintiff’s standing
to foreclose. However, the plaintiff argues we should conclude the
error was harmless because the plaintiff proved it had standing to
foreclose.

We agree with the plaintiff’s concession that the circuit court erred
in refusing to allow the purchaser to contest the plaintiff’s standing to
foreclose. However, we conclude the error was not harmless, as the
purchaser proffered competent substantial evidence to support her
argument the plaintiff lacked standing to foreclose, and the circuit
court did not consider the proffered evidence or argument. Therefore,
we reverse the final judgment and remand for a new trial, in which the
standing issue may be decided on the merits of both sides’ evidence
and arguments.

We present this opinion in five sections:
1. The plaintiff’s foreclosure action against the purchaser;
2. The purchaser’s “lack of standing” affirmative defense;
3. The circuit court’s rulings at the non-jury trial;
4. This appeal; and
5. Our review.

 1. The Plaintiff’s Foreclosure Action Against the Purchaser
The instant case began when the plaintiff filed a foreclosure action

against the purchaser, the previous borrower, and others.
The plaintiff’s verified complaint alleged that, in January 2006, the

borrower executed a note payable to “Countrywide Bank, N.A.”
which was secured by a mortgage on the property at issue. Attached
to the plaintiff’s verified complaint was a copy of the note containing
an undated blank endorsement by “Countrywide Bank, N.A.” The
plaintiff alleged it now held the original note, which had been in
default since June, 2013. The plaintiff further alleged it had named the
purchaser as a defendant because “the property is now owned by [the
purchaser].” The plaintiff sought a judgment foreclosing on the
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mortgaged property, among other relief.
The borrower did not file any response to the plaintiff’s verified

complaint. Therefore, the plaintiff obtained a clerk’s default against
the borrower.

2. The Purchaser’s “Lack of Standing” Affirmative Defense
The purchaser filed a verified answer and affirmative defenses.

The purchaser alleged the plaintiff lacked standing to foreclose.
According to the purchaser’s allegations:

• In March 2007, a year after the borrower executed the note
payable to “Countrywide Bank, N.A.,” that entity converted from a
national bank charter to a federal savings bank charter named
“Countrywide Bank, FSB.”

• In October, 2008, “Countrywide Bank, FSB” filed the first
foreclosure action against the borrower based on the note. In the
complaint, “Countrywide Bank, FSB” alleged it “owns and is the
holder of the Note and Mortgage,” but the original note was lost or
misplaced. “Countrywide Bank, FSB” attached to the complaint a
copy of the note. That copy did not contain any endorsements.

• In November, 2008, an assignment of mortgage from “Country-
wide Bank, N.A.” to “Countrywide Bank, FSB” was filed in the Palm
Beach County official records. According to the purchaser, that
assignment of mortgage did not serve to transfer the note from
“Countrywide Bank, N.A.” to “Countrywide Bank, FSB,” because
“[a] mortgage follows the assignment of the promissory note, but an
assignment of the mortgage without an assignment of the debt creates
no right in the assignee.” Tilus v. AS Michai LLC, 161 So. 3d 1284,
1286 (Fla. 4th DCA 2015).

• In February, 2009, “Countrywide Bank, FSB” applied to convert
to a national bank charter, and on the same day, Bank of America
applied to acquire the new Countrywide entity, upon which “Coun-
trywide FSB” would cease to exist.

• In December, 2010, in the foreclosure case against the borrower,
“Countrywide Bank, FSB” filed the original note and mortgage with
the Clerk’s office. The original note now contained an undated blank
endorsement by the original lender entity, “Countrywide Bank, N.A.”
According to the purchaser, “[because] the blank indorsement is un-
dated, it is impossible to determine which, if any, of the numerous
‘Countrywide’ incarnations may have been in possession of the note
when it was endorsed, and therefore entitled as the holder to enforce
it and/or negotiate it.”

• In April, 2013, “Countrywide Bank, FSB” filed a voluntary
dismissal of the first foreclosure action against the borrower.

• In July, 2013, the borrower’s homeowners’ association obtained
a default final judgment against him for unpaid HOA fees, resulting in
the HOA receiving title to the property.

• In September, 2013, the HOA sold the property to the purchaser.
• In December, 2013, the mortgage was assigned from “Bank of

America, N.A., successor by merger to Countrywide Bank, N.A. f/k/a
Countrywide Bank, FSB” to “Bank of America, N.A., successor by
merger to BAC Home Loans Servicing, LP, F/K/A Countrywide
Home Loans Servicing, LP.”

• In September, 2015, the mortgage was assigned from “Bank of
America, N.A. as successor by merger to Countrywide Bank, FSB c/o
Caliber Home Loans, Inc.” to “LSF9 Master Participation Trust, c/o
Caliber Home Loans, Inc.”

• In August, 2017, the mortgage was assigned from “LSF9 Master
Participation Trust” to “U.S. Bank Trust, N.A., as trustee for LSF9
Master Participation Trust” (the plaintiff/appellee in this action).

• “Since we do not know when, or by what entity the Note was
endorsed in blank (between October 30, 2008, when the Note was
reported as ‘lost,’ and December 2, 2010, when filed with the Clerk of
Court with an un-dated blank endorsement purportedly executed by
a representative of a Countrywide entity which no longer existed)
clearly plaintiff does not have standing to proceed and the foreclosure
must be dismissed. Further, there have been no assignments of the

Note, and assignment of the mortgage does not transfer the debt.”

3. The Circuit Court’s Rulings at the Non-Jury Trial
The case went to a non-jury trial. At the beginning of trial, the

plaintiff’s counsel moved for the purchaser to “not be permitted to
contest [the] foreclosure action except as to her right of redemption
after the sale of the property.”

In response, the purchaser argued she was permitted to contest the
plaintiff’s standing pursuant to our opinion in 3709 North Flagler
Drive Prodigy Land Trust v. Bank of America, N.A., 226 So. 3d 1040
(Fla. 4th DCA 2017). In that case, the circuit court refused to allow a
purchaser to assert, as a defense at trial, the plaintiff’s alleged lack of
standing. Id. at 1041. Thus, the circuit court required the plaintiff to
prove only its damages, and not its standing. Id. We reversed for a new
trial in which the purchaser could litigate a lack of standing defense.
Id. at 1042-43. We reasoned:

[The purchaser] obtained title to the property subject to the mortgage,
no doubt. Such a purchaser is estopped from contesting a mortgage
which is valid on its face. But contesting standing of a plaintiff to bring
a foreclosure action is not contesting the validity of the mortgage
itself. Further, if the plaintiff does not have standing, it is not entitled
to enforce the note and foreclose on the property. Standing in a
foreclosure proceeding requires the plaintiff to show that it is the
holder or is in possession of the note at the time of filing suit. A
subsequent title owner may contest the plaintiff’s standing to foreclose
on the mortgage to the extent that there is no prejudicial delay to the
proceedings occasioned by any transfer of ownership during the
pending process. A subsequent purchaser has an interest in assuring
that the foreclosing plaintiff actually has the authority to bring the suit
and is entitled to raise such a defense so long as they do not cause
unreasonable delay to any ongoing proceedings. To hold otherwise
would allow a stranger to the note and mortgage to foreclose on the
property, and a subsequent purchaser would never have the ability to
defend against the taking of a bona fide interest in the property
through a foreclosure sale.

Id. at 1042 (emphasis in original; internal citations omitted).
Despite our reasoning in 3709, the circuit court in the instant case

misinterpreted 3709 as holding that while the plaintiff had to prove its
standing, the purchaser could not contest the plaintiff’s standing.

Fortunately, however, the circuit court permitted the purchaser to
proffer her evidence and argument as to why the plaintiff allegedly
lacked standing. The purchaser argued: “I would have been prepared
to prove that the [entity] that purportedly placed a blank endorsement
. . . at some unknown moment in time . . . was invalid because [the
entity] did not exist at the time purportedly that note was [endorsed].”

The purchaser proffered the documents she would have offered as
evidence to support the argument above. As the purchaser proffered
each document, the plaintiff stated it would have objected to each
document’s admission into evidence on the grounds of relevance,
among other objections. The circuit court stated it would have
sustained each objection based on its ruling not permitting the
purchaser to contest standing.

During the trial, the plaintiff’s sole witness testified that when the
plaintiff filed its foreclosure action against the purchaser, the plaintiff
possessed the original undated blank-endorsed note, which matched
the copy filed with the complaint. However, the plaintiff did not
present evidence that “Countrywide Bank, N.A.” still existed at
whatever time its blank endorsement was applied.

During cross examination of the plaintiff’s witness, the purchaser
asked if the witness knew the date on which the note had been
endorsed in blank. The plaintiff objected to relevance, and the circuit
court sustained the objection.

After the plaintiff presented its evidence as to its alleged standing,
which relied only on its possession of the undated blank-endorsed
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note when it filed its action against the purchaser, the circuit court
orally announced a final judgment in the plaintiff’s favor. The circuit
court also entered a written judgment consistent with the oral pro-
nouncements. The circuit court never considered the merits of the
purchaser’s evidence and argument on the plaintiff’s alleged lack of
standing.

4. This Appeal
This appeal followed. The purchaser raises two arguments: (1) the

circuit court erred in refusing to allow the purchaser to contest the
plaintiff’s standing to foreclose; and (2) the plaintiff failed to prove it
had standing to foreclose.

As mentioned above, on the purchaser’s first argument, the
plaintiff concedes the circuit court erred in refusing to allow the
purchaser to contest the plaintiff’s standing to foreclose, pursuant to
our holding in 3709.

However, the plaintiff argues we should conclude the error was
harmless because the plaintiff filed with the circuit court the original
undated blank-endorsed note in the same condition as the copy
attached to the complaint. The plaintiff relies upon our decision in
Ortiz v. PNC Bank, Nat’l Ass’n, 188 So. 3d 923 (Fla. 4th DCA 2016):

We recognize the fact that a copy of a note is attached to a com-
plaint does not conclusively or necessarily prove that the Bank had
actual possession of the note at the time the complaint was filed.
However, if the Bank later files with the court the original note in the
same condition as the copy attached to the complaint, then we agree
that the combination of such evidence is sufficient to establish that the
Bank had actual possession of the note at the time the complaint was
filed and, therefore, had standing to bring the foreclosure action,
absent any testimony or evidence to the contrary.

Id. at 925 (emphases added).
The purchaser replies the error was not harmless, because she

sought to present “evidence to the contrary,” which the circuit court
refused. According to the purchaser’s argument, her evidence would
have shown that, when “Countrywide Bank, N.A.’s” blank endorse-
ment was applied to the note, that entity no longer existed, and thus
that entity was not the note’s holder, making the undated blank
endorsement a nullity. See Vieira v. PennyMac Corp., 241 So. 3d 193,
197 (Fla. 4th DCA 2018) (“As we have made clear in the past,
separate corporate entities, even parent and subsidiary entities, are
legally distinct entities.”). Thus, the purchaser argues, at a minimum,
we should reverse and remand for a new trial at which she can contest
the plaintiff’s standing to foreclose.

In the alternative, the purchaser argues we should reverse and
remand with instructions for the circuit court to enter an involuntary
dismissal of the plaintiff’s action, because the plaintiff did not present
evidence that “Countrywide Bank, N.A.” still existed at whatever time
its blank endorsement was applied.

5. Our Review
Our review is de novo. See Caraccia v. U.S. Bank, Nat’l Ass’n, 185

So. 3d 1277, 1278 (Fla. 4th DCA 2016) (“We review the sufficiency
of the evidence to prove standing to bring a foreclosure action de
novo.”) (citation omitted).

We agree with the purchaser’s argument for a new trial, but not for
an involuntary dismissal. Our decision is controlled in part by
PennyMac Corp. v. Frost, 214 So. 3d 686 (Fla. 4th DCA 2017), which
recognizes the existence of the standing defense which the purchaser
sought to litigate. We examine PennyMac in more detail.

In PennyMac, the borrower executed a note and mortgage in favor
of Washington Mutual Bank, F.A. Id. at 688. The note contained a
blank endorsement made by Washington Mutual, but it was marked
“VOID.” Id. The note also contained an allonge with a purported
blank endorsement by “JPMorgan Chase Bank, National Association,

successor in interest by purchase from the FDIC as Receiver of
Washington Mutual Bank, f/k/a Washington Mutual Bank, F.A.” Id.

After the borrower defaulted, PennyMac filed a foreclosure action
against the borrower. Id. At trial, PennyMac presented evidence
showing it possessed the original note with JPMorgan’s endorsement
when PennyMac filed the complaint. Id.

The borrower moved for an involuntary dismissal, arguing that
PennyMac failed to show how JPMorgan had the right to enforce the
note at the time JPMorgan transferred the note to PennyMac. Id. The
circuit court granted the borrower’s motion for involuntary dismissal.
Id.

On appeal, PennyMac primarily argued the involuntary dismissal
should be reversed because it possessed the original blank-endorsed
note from the case’s inception. Id.

We disagreed with PennyMac’s argument and affirmed. Id. at 688-
89. We reasoned:

The underlying premise of PennyMac’s argument . . . is flawed
because the indorsement by JPMorgan did not constitute a blank
indorsement.

. . . Under the UCC, a “person entitled to enforce” a negotiable
instrument means the holder of the instrument, a nonholder in
possession of the instrument who has the rights of a holder, or a person
not in possession of the instrument who is entitled to enforce. §
673.3011(1)-(3), Fla. Stat. (2015).

A “holder” is “[t]he person in possession of a negotiable instru-
ment that is payable either to bearer or to an identified person that is
the person in possession.” § 671.201(21)(a), Fla. Stat. (2015). Thus,
a plaintiff who is not the original lender may establish its standing to
foreclose with proof that it was in possession of the original note with
a blank or special indorsement when it filed the complaint.

Generally, “if an instrument is payable to an identified person,
negotiation requires transfer of possession of the instrument and its
indorsement by the holder.” § 673.2011(2), Fla. Stat. (2015) (empha-
sis added). By definition, a “blank indorsement” must be “made by the
holder” of the note. § 673.2051(2), Fla. Stat. (2015).

An indorsement “made by a person who is not the holder” of the
note is defined as an “anomalous indorsement.” § 673.2051(4), Fla.
Stat. (2015). “An anomalous indorsement does not affect the manner
in which the instrument may be negotiated.” Id.

Here, from the face of the note, JPMorgan’s indorsement was an
anomalous indorsement, not a blank indorsement. Because the
indorsement by the original lender was void, JPMorgan could not
have been a holder of the note. At best, JPMorgan may have been a
nonholder in possession of the note with the rights of a holder. Thus,
because JPMorgan was not a holder of the note, JPMorgan’s indorse-
ment was not a blank indorsement and did not negotiate the note.

Any rights PennyMac had to the note were purely derivative to
those of JPMorgan. “A transfer vests in the transferee only the rights
enjoyed by the transferor, which may include the right to enforcement,
through the shelter rule.” Murray v. HSBC Bank USA, 157 So. 3d 355,
358 (Fla. 4th DCA 2015) (citation, internal quotation marks, and
brackets omitted). To prove standing as a nonholder in possession
with the rights of a holder, the plaintiff must prove the chain of
transfers starting with the first holder of the note. Id. at 357-58. Where
the plaintiff “cannot prove that [a transferor] had any right to enforce
the note, it cannot derive any right from [the transferor] and is not a
nonholder in possession of the instrument with the rights of a holder
to enforce.” Id. at 359.

In this case, because JPMorgan’s indorsement was merely an
anomalous indorsement, PennyMac’s possession of the note did not
make it a holder. Therefore, PennyMac needed to establish its standing
by showing that it was a nonholder in possession of the note with the
rights of a holder, which required PennyMac to prove the chain of
transfers in accordance with Murray. Correspondingly, PennyMac
was required to prove that JPMorgan, as the transferor, had the right
to enforce the note at the time of the transfer. PennyMac failed to do
so at trial.
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. . . .
In sum, because PennyMac failed to prove that it was entitled to

enforce the note, we affirm the trial court’s entry of an involuntary
dismissal.

Id. (other internal citations and quotation marks omitted).
The PennyMac “anomalous indorsement” standing defense is

exactly what the purchaser sought to assert in this case. However,
because the circuit court erred in excluding the purchaser from
asserting that argument in this case, a reasonable possibility exists that
the error contributed to the outcome, i.e., the error was not harmless.
See Special v. West Boca Med. Ctr., 160 So. 3d 1251, 1256 (Fla. 2014)
(“To test for harmless error, the beneficiary of the error has the burden
to prove that the error complained of did not contribute to the verdict.
Alternatively stated, the beneficiary of the error must prove that there
is no reasonable possibility that the error contributed to the verdict.”)
(citation omitted).

Conclusion
Based on the foregoing, we reverse for a new trial in which the

purchaser can litigate her lack of standing defense by presenting her
proffered evidence and arguments, as well as any evidence obtained
since the first trial. We conclude, without further discussion, that the
plaintiff’s other arguments for affirmance lack merit.

Reversed and remanded for new trial. (LEVINE, C.J., and MAY,
J., concur.)

*        *        *

Contracts—Second stock purchase agreement lacked consideration
where the purported consideration was the same money used as
consideration for original purchase agreement—Argument that
additional consideration existed in form of an alleged promise that
plaintiffs would perform more labor for corporation was not found
within the second agreement, and the agreement’s merger or integra-
tion clause prevented plaintiffs from introducing evidence of their
alleged promise—Corporations—Dissolution—Deadlock among
directors or shareholders—Trial court erred in dissolving corporation
under section 607.1430(2) where none of the requirements of the statute
were satisfied

WORLD-CLASS TALENT EXPERIENCE, INC., a Florida corporation, Appellant,
v. FRANK GIORDANO, LYNN GIORDANO, JEVAN DAVID, individually, and
SHAWNA DAVID, individually, Appellees. 4th District. Case No. 4D18-3807. March
11, 2020. Appeal from the Circuit Court for the Seventeenth Judicial Circuit, Broward
County; John J. Murphy III, Judge; L.T. Case No. CACE 15-016072. Counsel: Daniel
A. Bushell of Bushell Law, P.A., Fort Lauderdale, for appellant. Kenneth W. Waterway
of Berger Singerman LLP, Fort Lauderdale, and Lindsey M. Tenberg of Lindsey M.
Tenberg P.A., Lighthouse Point, for appellees Frank Giordano and Lynn Giordano.

(KUNTZ, J.) World-Class Talent Experience, Inc. appeals the circuit
court’s partial final judgment of corporate dissolution. We address
two issues raised on appeal.1 First, we agree with World-Class that the
Second Stock Purchase Agreement lacked consideration. As a result,
the court erred when it enforced that agreement. Second, we agree the
court erred when it dissolved World-Class under section 607.1430(2),
Florida Statutes (2018). As a result, we reverse the court’s partial final
judgment.

Background
World-Class hosts competitive dance competitions throughout the

United States. At the company’s start, Shawna and Jevan David were
the sole directors and held all 100 shares in the company. Frank and
Lynn Giordano, however, were actively involved in the company’s
operations.

The Davids and the Giordanos executed a Stock Sale and Purchase
Agreement, providing the Giordanos ten percent of the company in
exchange for a $50,000 investment in World-Class. The original
Purchase Agreement also gave the Davids the right to repurchase

stock at any time for $50,000 plus accrued interest.
Later, the parties executed a Second Stock Purchase Agreement.

The Second Stock Purchase Agreement gave the Giordanos another
500 shares of newly issued stock, purporting to provide the Giordanos
with a fifty percent interest in the company. Like the original Purchase
Agreement, it gave the Davids the right to repurchase the issued stock.
The consideration for the newly issued stock was the same $50,000
that formed the consideration for the original Purchase Agreement.

At first, the parties ran the company amicably. But a few years
later, their relationship grew tense, and the parties were “barely on
speaking terms.” The Giordanos filed an eight-count complaint
against the Davids and the company, and the company filed a multi-
count counterclaim.

The court held a bench trial and found that the Giordanos owned
fifty percent of the company as a result of the Second Stock Purchase
Agreement. The court also granted a judicial dissolution of World-
Class.

Analysis

i. The Second Stock Purchase Agreement Lacks Consideration
World-Class argues the Second Stock Purchase Agreement lacks

consideration and, as a result, is unenforceable. We agree.
A contract requires consideration to be enforceable. Johnson

Enters. of Jacksonville, Inc. v. FPL Grp., Inc., 162 F.3d 1290, 1311
(11th Cir. 1998); Jericho All-Weather Opportunity Fund, LP v. Pier
Seventeen Marina & Yacht Club, LLC, 207 So. 3d 938, 941 (Fla. 4th
DCA 2016) (citations omitted); Howdeshell v. First Nat’l Bank of
Clearwater, 369 So. 2d 432, 434 (Fla. 2d DCA 1979) (“Lack of
consideration is a defense to a contract action . . . .”). Here, the Second
Stock Purchase Agreement included purported consideration.

But the purported consideration for the Second Stock Purchase
Agreement fails because it was the same $50,000 used as consider-
ation for the original Purchase Agreement. The same money cannot
act as consideration for both agreements. Newkirk Constr. Corp. v.
Gulf Cty., 366 So. 2d 813, 815 (Fla. 1st DCA 1979) (“Modifications
of contracts must be supported by new consideration as well as the
consent of both parties.”).

Still, the Giordanos contend the consideration for the Second Stock
Purchase Agreement existed in the form of an alleged promise that
they would perform more labor for World-Class. But this consider-
ation is not found within the Second Stock Purchase Agreement,
which states: “This Agreement constitutes the entire agreement
between the parties and supersedes and replaces any and all other
negotiations, conversations, understandings and/or agreements,
written, oral, implied, or otherwise.”

The Second Stock Purchase Agreement’s merger or integration
clause prevents the Giordanos from introducing evidence of their
alleged promise. A merger clause “make[s] extrinsic agreements
unenforceable unless they are contained within the written contract.”
Billington v. Ginn-La Pine Island, Ltd., LLLP, 192 So. 3d 77, 80 (Fla.
5th DCA 2016) (citation omitted). “[A] merger clause is a highly
persuasive statement that the parties intended the agreement to be
totally integrated and generally works to prevent a party from
introducing parol evidence to vary or contradict the written terms.”
Jenkins v. Eckerd Corp., 913 So. 2d 43, 53 (Fla. 1st DCA 2005).2

In short, the Second Stock Purchase Agreement fails for lack of
consideration.

ii. No Ground Exists for Dissolution Under
Section 607.1430, Florida Statutes

Next, the Davids argue there were no grounds for dissolution under
section 607.1430(2), Florida Statutes (2018).3 Under one provision of
the statute, in a shareholder proceeding, a court may dissolve a
corporation if there is deadlock among the directors, the shareholders
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cannot break the deadlock, and there is a threat or occurrence of
irreparable injury to the corporation. § 607.1430(2)(a), Fla. Stat.
(2018).

Similarly, another provision allows for the dissolution of a
corporation if “[t]he shareholders are deadlocked in voting power and
have failed to elect successors to directors whose terms have expired
or would have expired upon qualification of their successors[.]” §
607.1430(2)(b), Fla. Stat.

Here, the Giordanos satisfied none of the requirements of the
statute.

First, because we hold the Second Stock Purchase Agreement fails
for lack of consideration, the Davids control ninety percent of the
company stock. Even if the directors are deadlocked, the Davids, as
the majority shareholders, can break the deadlock. Second, the Davids
remain the only directors of World-Class. As such, any deadlock is
between directors and non-directors.

In summary, the Davids are the sole directors and the majority
owners of World-Class. On those facts, the Giordanos cannot satisfy
the requirements for dissolution in sections 607.1430(2)(a) or
607.1430(2)(b).4

Conclusion
The court erred when it found the Second Stock Purchase Agree-

ment valid. That agreement fails for lack of consideration. As a result,
the Davids hold ninety percent of World-Class’s stock, and the
Giordanos hold ten percent of the stock. The court also erred when it
dissolved World-Class under section 607.1430(2).

We therefore reverse the court’s judgment and remand for further
proceedings.

Affirmed in part; reversed in part; and remanded. (TAYLOR and
CIKLIN, JJ., concur.)
))))))))))))))))))

1We affirm without comment the court’s denial of World-Class’s motion to dismiss
for failure to join an indispensable party. The fourth issue raised on appeal—that the
court violated World-Class’s due process rights when it ordered the corporation’s
immediate dissolution—is rendered moot by our reversal of the dissolution order.

2Although there are exceptions to the rule precluding parol evidence, see, e.g.,
Mason v. Roser, 588 So. 2d 622, 624 (Fla. 1st DCA 1991); Nobles v. Citizens Mortg.
Corp., 479 So. 2d 822, 822 (Fla. 2d DCA 1985), no exception was raised here.

3The legislature amended section 607.1430, effective January 1, 2020. See ch.
2019-90, § 189, Laws of Fla. Former section 607.1430(2)(a) is now section
607.1430(1)(b)1., and former section 607.1430(2)(b) is now section 607.1430(1)(b)2.
Ch. 2019-90, § 189, Laws of Fla. The substance of the statute also changed, but not in
a way that affects the resolution of this case.

4We also note that there was insufficient evidence of corporate waste to permit
dissolution under section 607.1430(3), Florida Statutes (2018).

*        *        *

RALPH H. RUSSELL, JR., and MELINDA T. RUSSELL, Appellants, v. THE BANK
OF NEW YORK MELLON FKA THE BANK OF NEW YORK as Trustee for The
Benefit of THE CERTIFICATE HOLDERS OF THE CWALT INC. ALTERNATIVE
LOAN TRUST 2005-59 MORTGAGE PASS THROUGH CERTIFICATES, SERIES
2005-59, Appellee. 4th District. Case No. 4D19-125. March 11, 2020. Appeal from the
Circuit Court for the Seventeenth Judicial Circuit, Broward County; Joel T. Lazarus,
Senior Judge; L.T. Case No. CACE 18-014807 (11). Counsel: Bruce K. Herman of The
Herman Law Group, P.A., Fort Lauderdale, for appellants. Morgan L. Weinstein of
Van Ness Law Firm, P.L.C., Deerfield Beach, for appellee.

(PER CURIAM.) Affirmed. See Schroeder v. MTGLQ Investors, L.P., 45 Fla. L.
Weekly D339 (Fla. 4th DCA Feb. 12, 2020). (CIKLIN, CONNER and KUNTZ, JJ.,
concur.)

*        *        *

RODRELL M. HARRIS, Appellant, v. STATE OF FLORIDA, Appellee. 4th District.
Case No. 4D19-1899. March 11, 2020. Appeal of order denying rule 3.850 motion
from the Circuit Court for the Nineteenth Judicial Circuit, Okeechobee County;
Cynthia L. Cox, Judge; L.T. Case No. 312017CF000461A. Counsel: Rodrell M.
Harris, Ft. Pierce, pro se. Ashley Moody, Attorney General, Tallahassee, and Heidi L.
Bettendorf, Assistant Attorney General, West Palm Beach, for appellee.

(PER CURIAM.) Affirmed. See Curry v. State, 257 So. 3d 1076, 1078 (Fla. 4th DCA
2018) (citing State v. Miller, 227 So. 3d 562, 565 (Fla. 2017)). (TAYLOR,

DAMOORGIAN and KLINGENSMITH, JJ., concur.)

*        *        *

Criminal law—Sentencing—Guidelines—Nonstate prison sanction—
Remand for resentencing—Trial court directed to empanel jury to
make determination of dangerousness if state still seeks finding of
dangerousness under section 775.082(10)

KENITRA CASPER, Appellant, v. STATE OF FLORIDA, Appellee. 1st District. Case
No. 1D18-420. March 11, 2020. On appeal from the Circuit Court for Duval County.
Linda F. McCallum, Judge. Counsel: Rick A. Sichta, Susanne K. Sichta, and Joseph
Hamrick of the Sichta Firm, LLC, Jacksonville, for Appellant. Ashley Moody,
Attorney General, and Barbara Debelius, Assistant Attorney General, Tallahassee, for
Appellee.

(PER CURIAM.) Kenitra Casper appeals an order denying her
postconviction motion filed pursuant to Florida Rule of Criminal
Procedure 3.850. We reverse the order and remand for resentencing.
The trial court is directed to empanel a jury to make the determination
of dangerousness, if the State still seeks a finding of dangerousness
under section 775.082(10), Florida Statutes. See Gaymon v. State, 45
Fla. L. Weekly S52 (Fla. Jan. 23, 2020).

REVERSED and REMANDED. (ROWE, JAY, and M.K.
THOMAS, JJ., concur.)

*        *        *

Criminal law—Sentencing—Correction—Discrepancy between oral
pronouncement and written order is cognizable in rule 3.800 motion—
Remand for entry of corrected order which conforms with trial court’s
oral pronouncement and with ruling in prior appeal that defendant
could only be convicted of simple carjacking, and not armed carjacking
as listed in written sentence

RAHEEM MORRIS, Appellant, v. STATE OF FLORIDA, Appellee. 1st District. Case
No. 1D18-3200. March 11, 2020. On appeal from the Circuit Court for Duval County.
Mark Borello, Judge. Counsel: Andy Thomas, Public Defender, and Victor Holder,
Assistant Public Defender, Tallahassee, for Appellant. Ashley Moody, Attorney
General, and Barbara Debelius, Assistant Attorney General, Tallahassee, for Appellee.

(PER CURIAM.) Raheem Morris raises three issues in this appeal of
the trial court’s denial of his “Motion to Correct Sentencing Error
Under Florida Rule of Criminal Procedure 3.800(b)(2);” the latter
issues have been previously addressed by this Court in Morris v. State,
246 So. 3d 514 (Fla. 1st DCA 2018) (Morris I); therefore, we affirm
on those issues without further comment. We agree with Mr. Morris’
first argument—that the written portion of the sentence is erroneous
for failing to comport with the oral pronouncement and with Morris
I—and vacate that portion of the sentence.

During Mr. Morris’s resentencing hearing, the trial court an-
nounced that he would receive all jail credit to which he was entitled
and sentenced him to thirty years per count, to run concurrently.
However, the written sentence then provided for 462 days of credit “as
to Count 2 only.” As the State concedes, Mr. Morris’s concurrent
sentencing in this case means that he is entitled to the same credit on
Count one as he is on Count two. See Daniels v. State, 491 So. 2d 543,
545 (Fla. 1986). Additionally, the written sentence incorrectly lists
Count one as Armed Carjacking contrary to section 812.133(2)(a),
Florida Statutes; as determined in Morris I, Mr. Morris could only be
convicted of simple Carjacking contrary to section 812.133(2)(b),
Florida Statutes.

The issue of an alleged discrepancy between the oral pronounce-
ment of a sentence and the written portion of said sentence is one
cognizable in a rule 3.800 motion. Sullivan v. State, 971 So. 2d 269,
270 (Fla. 1st DCA 2008). In such circumstances, the oral pronounce-
ment of a sentence controls over the written sentence form. Id.;
Marshall v. State, 652 So. 2d 974, 974-75 (Fla. 1st DCA 1995)
(vacating written portion of a sentence for inconsistency with oral
pronouncement and remanding case for entry of a corrected version).
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Thus, we agree with the parties that the trial court’s denial of the
Motion to Correct Sentencing Error was erroneous.* We vacate the
written portion of the sentence to the extent that it is inconsistent with
the oral pronouncement and remand the case for entry of a corrected
version which conforms with the trial court’s oral pronouncement and
with Morris I.

AFFIRMED in part, VACATED in part, and REMANDED for
further proceedings consistent with this opinion. (WOLF, BILBREY,
and M.K. THOMAS, JJ., concur.)
))))))))))))))))))

*The Motion to Correct Sentencing Error is treated as denied by operation of
Florida Rule of Criminal Procedure 3.800(b)(1)(B).

*        *        *

Criminal law—Habeas corpus—Claims raised in prior petition for
writ of habeas corpus, which claims were rejected by appellate court,
may not be reconsidered absent exceptional circumstances—Lower
court’s denial of relief was consistent with prior proceedings and is
affirmed—Appeal, which re-raises identical arguments to those
previously addressed, is frivolous—Warning against further frivolous
filings

EXCELLUS O. HYLAND, Appellant, v. MARK S. INCH, Secretary, Department of
Corrections, Appellee. 1st District. Case No. 1D18-4739. March 11, 2020. On appeal
from the Circuit Court for Walton County. Jeffrey E. Lewis, Judge. Counsel: Excellus
O. Hyland, pro se, Appellant. Kenneth S. Steely, General Counsel, and Daniel R.
Burke, Assistant General Counsel, Department of Corrections, Tallahassee, for
Appellee.

(PER CURIAM.) Excellus Hyland petitioned the lower court for a
writ of habeas corpus challenging his imprisonment. He now appeals
the lower court’s denial of his petition. We affirm.

Mr. Hyland argues that he is entitled to a writ of habeas corpus
because his sentence has already been completed and that later
amendments to the sentence entered by the trial court are “void and
patently illegal.” We note that Mr. Hyland has raised identical claims
in a prior petition for writ of habeas corpus, and this Court previously
addressed and rejected the arguments. See Hyland v. State 179 So. 3d
501, 502 (Fla. 1st DCA 2015) (Hyland I). Because Mr. Hyland’s
arguments have been previously adjudicated in this Court, they are
precluded from being reconsidered here, absent exceptional circum-
stances. See Fla. Dep’t of Transp. v. Juliano, 801 So. 2d 101, 105-06
(Fla. 2001); Greene v. Massey, 384 So. 2d 24, 28 (Fla. 1980) (“All
points of law which have been adjudicated become the law of the case
and are, except in exceptional circumstances, no longer open for
discussion or consideration in subsequent proceedings in the case.”);
James v. State, 275 So. 3d 251, 252 (Fla. 1st DCA 2019) (“The claim
raised in the current motion is procedurally barred because James
unsuccessfully raised the same claim—and variations of it—on direct
appeal and in three prior rule 3.800(a) cases that were affirmed on
appeal.”).

It is not clear why Mr. Hyland’s petition was not deemed precluded
and dismissed below. That said, the lower court’s conclusions that he
is legally in custody pursuant to the underlying sentence and that his
challenges to the sentencing amendments were improperly brought
outside the sentencing court are consistent with Hyland I. Therefore,
we affirm. Additionally, as the current appeal re-raises identical
arguments to those addressed in Hyland I, it is frivolous. See id. Mr.
Hyland is warned that further frivolous filings in this Court may result
in the imposition of sanctions, including the possibility of prohibition
on pro se filing.

AFFIRMED. (LEWIS, BILBREY, and M.K. THOMAS, JJ.,
concur.)

*        *        *

Real property—Littoral rights—Dispute between upland property
owner and submerged land owner—Trial court properly found that
upland owner had right to retain a dock which extends onto submerged
land where dock provides access to Intracoastal Waterway—Sanc-
tions—Trial court erred in finding that submerged land owner’s false
allegation that permit for dock was fraudulently obtained was not
made in bad faith and in failing to assess attorney’s fees and costs
against submerged land owner under inequitable conduct doctrine

BB INLET PROPERTY, LLC, Appellant, v. 920 N. STANLEY PARTNERS, LLC,
Appellee. 4th District. Case No. 4D18-3765. March 11, 2020. Appeal and cross-appeal
from the Circuit Court for the Fifteenth Judicial Circuit, Palm Beach County; Jeffrey
Dana Gillen, Judge; L.T. Case No. 502017CA000048. Counsel: Gary J. Nagle of Law
Office of Gary J. Nagle, Juno Beach, and David Mark Levin of Icard, Merrill, Cullis,
Timm, Furen & Ginsburg, P.A., Sarasota, for appellant/cross-appellee. Jeffrey C.
Schneider, Stuart I. Grossman, Matthew Joseph McGuane of Levine Kellogg Lehman
Schneider + Grossman, LLP, Miami, for appellee/cross-appellant.

(MAY, J.) We are harkened back to the common law on riparian and
littoral rights and their evolution to modern day in a dispute between
an upland property owner (“upland owner”) and a submerged land
property owner (“submerged land owner”). Specifically, we are called
upon to determine whether the trial court erred in determining the
upland owner had the right to retain a dock that extends onto the
submerged land. We find no error and affirm. On cross-appeal, the
upland owner claims error in the trial court’s denial of its motion for
sanctions. We agree with the upland owner that sanctions were
warranted, and thus reverse and remand for the trial court to determine
the amount of the upland owner’s attorney’s fees and costs to be
awarded.

The upland property is bounded on the east by the Atlantic Ocean
and on the west by the Intracoastal Waterway. It includes a dock,
which extends onto the submerged land and the Intracoastal Water-
way.

The submerged land’s prior owner acquired the property by tax
deed in 1989 and was aware of the dock. In 1995, the upland’s prior
owner requested the Town of Manalapan’s architectural commission
to extend the dock. Only one person, who did not own the submerged
land, objected to the extension. The commission approved the dock’s
extension at two public hearings. In 1996, the Department of Environ-
mental Resources Management of Palm Beach County (“DERM”)
issued the wetlands alterations permit to the prior upland owner. The
DERM permit approved an extension of the dock’s length to 85 feet.

The current upland owner purchased the property in 2015. The
submerged land went through two ownership transfers resulting in the
current ownership. Neither the current upland owner, nor the sub-
merged land owner owned the submerged land when the dock was
originally built nor extended. Upon obtaining title, the current
submerged land owner questioned the current upland owner’s right to
the dock.

The upland owner then filed a complaint requesting a declaratory
judgment regarding its riparian and littoral rights to the dock. It
alternatively sought to retain the dock by prescriptive easement.

In its answer, affirmative defenses, and counterclaim, the sub-
merged land owner alleged the dock permit “was fraudulently
obtained” because the permit application falsely stated that the prior
upland owner also owned the submerged land. The upland owner
moved to dismiss the counterclaim, arguing in part that the submerged
land owner failed to plead fraud with particularity.

The trial court granted the motion and gave the submerged land
owner leave to amend. The submerged land owner subsequently filed
its answer, amended affirmative defenses, and amended counterclaim,
expanding its allegations that the prior upland owner’s permit
application falsely stated he owned the submerged land as well.

The current upland owner requested the submerged land owner to
provide the permit application, but the document was never produced.
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Ultimately, the parties agreed to an order that allowed the submerged
land owner to produce the permit application. The order further
provided that if the submerged land owner did not produce the
document, it “stipulate[d] and agree[d] that there are no permit
applications in existence in support of the fraud allegations in its
Amended Affirmative Defenses and Amended Counterclaim.” No
document was ever produced.

The submerged land owner then filed its answer and second
amended affirmative defenses alleging: 1) the upland owner’s dock’s
installation and use of the submerged land fell outside the scope of
Florida riparian rights; 2) the dock and its extension were built without
the consent of the submerged land’s then owner; 3) the dock substan-
tially encroached on the submerged land owner’s property rights; and
4) the dock was not constructed in compliance with all applicable
building code regulations. It asserted a counterclaim to quiet title, for
ejectment, and trespass.

Sanctions
The upland owner moved for sanctions under the inequitable

conduct doctrine, arguing the submerged land owner’s counterclaim
was premised on false facts. The trial court ultimately held an
evidentiary hearing where the Manalapan town manager, clerk, and
another witness testified. The court also considered the town manager
and clerk’s affidavits. The trial court denied the motion for sanctions,
finding:

The town does not have an application for a permit to build the dock
which is the subject of this dispute. It is unlikely any such paper
application ever existed. The town does not require submission of a
written application to obtain a permit to build a dock. There exists no
evidence that there was any fraud perpetrated or code violated in the
procurement of a permit-authority for dock construction or extension.

The court further found, “it is patently obvious that [the submerged
land owner] made his allegations based not on fact but instead on his
assumptions.” And, these “assumptions are erroneous and the
allegations were unsupported.”

But, the court ultimately concluded the inequitable conduct
doctrine was inapplicable because, although the allegations were ill-
advised and negligently made, they were not made in “bad-faith,
vexatious, wanton, egregious or oppressive conduct or motivation.”

Summary Judgment
The upland owner moved for summary judgment on all claims and

counterclaims. The submerged land owner cross-moved for summary
judgment. At the hearing, the upland owner argued that waiver and
estoppel prevent the submerged land owner from pursuing the fraud
claim because it failed to prove anyone objected to the structure being
placed on the submerged land. The upland owner argued the dock was
constructed in accordance with the existing regulations.

In response, the submerged land owner argued the upland owner
failed to establish a prescriptive easement. It argued “the law promotes
neighborliness, friendliness between parties, boundary parties and
does not want to favor people losing land by acquisition or permissive
use of the property.” Thus, according to the submerged land owner,
the upland owner’s argument that no one objected should not prevail.
The submerged land owner also argued the law only allows an
individual to build to the low watermark unless it has some consent,
which the upland owner didn’t have.

The trial court granted the upland owner’s motion and denied the
submerged land owner’s cross-motion for summary final judgment.
The court concluded that the submerged land owner:

took title to the submerged land with actual knowledge of the long-
extant dock which was built with permission of the Town of
Manalapan. Therefore, [the submerged land owner] acquired title
subject [to the upland owner’s] littoral rights which include the

preservation of its dock, and it is appropriate for this Court to enter
summary final judgment in favor of [the upland owner] and, accord-
ingly deny [the submerged land owner’s] motion for summary final
judgment.

The trial court denied the submerged land owner’s motion for
reconsideration. It entered its final judgment in favor of the upland
owner. The judgment stated:

The Dock, including the dock pilings and dolphin pilings, are lawfully
located on the Submerged Land based upon [the upland owner’s]
littoral rights set forth above and defined more fully by Florida law,
and the prior authorization and approval of Palm Beach County and
the Town of Manalapan.

The court further indicated it did not need to decide the prescriptive
easement claim.

From this judgment, the submerged land owner appeals. The
upland owner cross-appeals the order denying sanctions.

The Appeal
The submerged land owner argues the trial court erred in granting

the upland owner’s motion for summary judgment because: 1) the
dock extends beyond what is allowed by the common law riparian
right to construct a dock; 2) there is no evidence of the prior sub-
merged land owner’s consent to the dock’s construction; 3) there is no
evidence to support the upland owner’s claim to a prescriptive right;
and 4) the DERM permit did not authorize trespass, occupation, or
construction on the submerged land without the owner’s consent.

The upland owner responds that: 1) it had a littoral right to access
and use navigable waters; 2) under the Public Trust Doctrine, the prior
submerged land owner did not need to consent to the dock’s construc-
tion; and 3) given the dock’s construction in 1957, the submerged land
owner waived its arguments and is estopped from now challenging the
dock.

We have de novo review of an order granting summary judgment.
Dennis v. Kline, 120 So. 3d 11, 20 (Fla. 4th DCA 2013).

A trial court must grant a summary judgment “if the pleadings and
summary judgment evidence on file show that there is no genuine
issue as to any material fact and that the moving party is entitled to a
judgment as a matter of law.” Fla. R. Civ. P. 1.510(c). “In determining
whether to grant a motion for summary judgment, all facts must be
taken in the light most favorable to the non-moving party.” Carnes v.
Fender, 936 So. 2d 11, 14 (Fla. 4th DCA 2006).

• Common Law Riparian/Littoral Rights
The central issue is whether the upland owner has a common law

littoral right to the dock located on privately-owned submerged land.
The answer is yes.

“Riparian rights are rights to use the water.” Brannon v. Boldt, 958
So. 2d 367, 372 (Fla. 2d DCA 2007). Technically, a riparian is land
with water frontage; specifically, “land abutting non-tidal or naviga-
ble river waters.” Kester v. Tewksbury, 701 So. 2d 443, 444 n.2 (Fla.
4th DCA 1997). Littoral “refers to the land abutting navigable ocean,
sea, or lake waters.” Id. However, “the terms riparian rights and
littoral rights are now used interchangeably.” Brannon, 958 So. 2d at
375.

“[T]he littoral rights to access, use, and view are easements under
Florida common law.” Walton County v. Stop the Beach Renourish-
ment, Inc., 998 So. 2d 1102, 1112 (Fla. 2008), aff’d sub nom. Stop the
Beach Renourishment, Inc. v. Fla. Dep’t of Envtl. Prot., 560 U.S. 702
(2010). These rights are considered affirmative easements because
“they grant ‘rights to enter and use land in possession of another.’ ” Id.
(RESTATEMENT (THIRD) OF PROP. § 1.2 cmt. a. (AM. LAW
INST. 2000)).

Upland owners have common law littoral rights, including: “(1) the
right to have access to the water; (2) the right to reasonably use the
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water; (3) the right to accretion and reliction; and (4) the right to the
unobstructed view of the water.” Accardi v. Regions Bank, 201 So. 3d
743, 746 (Fla. 4th DCA 2016) (quoting Stop the Beach Renourish-
ment, Inc., 998 So. 2d at 1111). These rights, which are subject to
regulation, are private property rights that cannot be taken away
without just compensation. Id.

Upland owners also “have a qualified right, with the consent of the
[s]tate, to erect wharves or piers or docks subject to lawful state
regulation and the dominant powers of Congress.” Modrall v. Sawyer,
297 So. 2d 562, 563 (Fla. 1974); see also Shore Vill. Prop. Owners’
Ass’n v. State Dep’t of Envtl. Prot., 824 So. 2d 208, 211 (Fla. 4th DCA
2002).

We have recognized a distinction between docks constructed to
facilitate access to navigable waters and those constructed for
commercial purposes. In Shore Village, we held that “riparian rights
include the building of a dock to have access to navigable waters.” 824
So. 2d at 211. However, in Tewksbury v. City of Deerfield Beach, 763
So. 2d 1071 (Fla. 4th DCA 1999), we held that the use of a dock,
extending over privately-owned submerged land, to operate a
restaurant is beyond the scope of littoral rights under Florida law. Id.
at 1071.

The upland owner filed this action because the dock “is the only
means for access to the Intracoastal Waterway as the nearest navigable
waters.” The upland owner provided an affidavit attesting to that fact.
It also filed an affidavit of a dock design and construction specialist,
who examined the dock and concluded:

It is therefore necessary for the [d]ock to linearly extent [sic] outward
from and perpendicular to the sea wall. Due to the shallow water
depths, a dock of at least 85-feet past the rip-rap and perpendicular to
the sea wall is necessary to safely dock a boat of average size in this
locale.

The submerged land owner failed to present any evidence that the
upland owner’s dock was unnecessary or exceeded what was
necessary to facilitate access to the Intracoastal Waterway. The trial
court correctly found that the upland owner had a littoral right to the
dock. 5F, LLC v. Dresing, 142 So. 3d 936, 947 (Fla. 2d DCA 2014).

• The Public Trust Doctrine
The next step in determining whether the riparian owner has the

qualified right to construct or retain a dock is whether the owner
complied with the applicable regulations as part of the Public Trust
Doctrine. See Op. Att’y Gen. Fla. 96-49 (1996).

“At common law, all navigable waters and lands under such waters
were held by the sovereign for the benefit of the people.” Graham v.
Edwards, 472 So. 2d 803, 806 (Fla. 3d DCA 1985). “[O]wner[s] of
land abutting on navigable waters had no exclusive right in the waters,
below ordinary highwater mark or in the lands under the waters,
except the right of access to and from the navigable waters . . . .”
Merrill-Stevens Co. v. Durkee, 57 So. 428, 431 (Fla. 1912).

This benefit, held by the sovereign, is now codified in Article X,
section 11, of the Florida Constitution and is known as the Public
Trust Doctrine. Section 11 states that “[t]he title to lands under
navigable waters, within the boundaries of the state, which have not
been alienated, . . . is held by the state, by virtue of its sovereignty, in
trust for all the people.” Art. X, § 11, Fla. Const.

“[E]ven when the title [to the submerged land] is in private parties,
a recovery of possession is subject to the rights of the public in the
waters.” Williams v. Guthrie, 137 So. 682, 684-85 (Fla. 1931). A
“ ‘common thread’ in the caselaw is ‘that the rights of the public are
superior to those of private landowners—whether riparian owners or
submerged land owners.’ ” Herbits v. Bd. of Trs. of Internal Improve-
ment Tr. Fund, 195 So. 3d 1149, 1157 (Fla. 1st DCA 2016) (quoting
5F, LLC, 142 So. 3d at 946).

The submerged land owner argues the Public Trust Doctrine does
not provide a riparian right or other legal basis for the upland owner to
retain the dock upon its submerged land without its consent. However,
there simply is no consent requirement. The sovereign continues to
have authority to regulate and control the use of privately-owned
submerged lands for the benefit of the public—including riparian
owners. Here, the Town of Manalapan enacted ordinances governing
the size of docks and boats. These applicable ordinances were enacted
as part of the Public Trust Doctrine because they were made for the
public’s benefit.

In 1996, the prior upland owner requested permission from both
the County and the Town of Manalapan to extend the dock that was
originally constructed in 1957 to 85 feet, a permissible length
according to the zoning ordinances. Upon making the request, the
Town of Manalapan held two public hearings in which neighboring
property owners had the right to object. The then submerged land
owner did not object at either hearing. Because the requested dock
extension complied with the Town of Manalapan’s regulations, the
County and Town issued the permit approving the extension.

The evidence established that the extended dock was built in
compliance with the existing regulations. There was no genuine issue
as to any material fact and the upland owner was entitled to judgment
as a matter of law. The trial court correctly entered summary judgment
for the upland owner.

We therefore affirm.1

Cross-Appeal
On cross-appeal, the upland owner argues the trial court erred in

denying its motion for sanctions because the submerged land owner’s
fraud allegations were not made with a good faith effort to verify the
allegations. The submerged land owner responds that the trial court
did not find its conduct was made in bad faith.

We review a trial court order denying a motion for sanctions for an
abuse of discretion. Williams v. Prepared Ins., 274 So. 3d 398, 406
(Fla. 4th DCA 2019).

“The inequitable conduct doctrine permits the award of attorney’s
fees where one party has exhibited egregious conduct or acted in bad
faith.” Moakley v. Smallwood, 826 So. 2d 221, 224 (Fla. 2002)
(quoting Bitterman v. Bitterman, 714 So. 2d 356, 365 (Fla. 1998)). A
trial court has inherent authority in imposing attorney’s fees against an
attorney; however, this sanction derives from the conclusion that the
attorney’s conduct was in bad faith “and must be supported by
detailed factual findings describing the specific acts of bad faith
conduct that resulted in the unnecessary incurrence of attorneys’
fees.” Goldman v. Estate of Goldman, 166 So. 3d 927, 929 (Fla. 3d
DCA 2015) (quoting Moakley, 826 So. 2d at 227).

Here, the submerged land owner’s initial answer asserted the dock
was built without a proper permit and without the prior submerged
land owner’s consent. It also alleged the permit was fraudulently
obtained because the permit application falsely stated that the prior
upland owner also owned the submerged land at the time the dock was
built. The trial court granted the upland owner’s motion to dismiss the
counterclaim with leave to amend.

The submerged land owner then filed its amended affirmative
defenses and counterclaim alleging the same fraud-based allegations,
but with slightly more detail. It did not however provide the permit
application.

Ultimately, the parties agreed to an order that allowed the sub-
merged land owner to produce the permit application. The order
further provided that if the submerged land owner did not produce the
document, it “stipulate[d] and agree[d] that there are no permit
applications in existence in support of the fraud allegations in its
Amended Affirmative Defenses and Amended Counterclaim.” No
document was ever produced.
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At the hearing on the motion for sanctions, the submerged land
owner testified that, prior to filing the pleadings, it contacted at least
one official from the Town of Manalapan concerning the town’s
records involving the construction of the dock, but was unable to
acquire a fraudulent permit application. The submerged landowner
further testified that after filing its initial and amended answer, it
attempted to verify its fraudulent application allegation. It was
“astonished” to learn that the Town of Manalapan does not require a
building permit to construct docks.

Based upon this testimony, the trial court stated it was “patently
obvious that [the submerged land owner’s] assumptions are erroneous
and the allegations were unsupported.” Although the “allegations
were ill-advised, and, at the very least negligently made, given the
lack of timely fact-research,” the trial court concluded there was no
evidence of bad-faith, vexatious, wanton, egregious or oppressive
conduct, or motivation.

We disagree with the trial court’s conclusion that no evidence of
bad faith conduct existed. The counterclaim’s unsubstantiated
allegation—“The dock was built with a permit which was fraudulently
obtained, because the permit application falsely stated that the then-
owner of [the upland property] also owned [the submerged land]”—
was pled as a fact. The allegation contained no caveat that it was based
on “information and belief,” nor any conditional language that it was
based on an “assumption.” A reasonable person reading the allegation
would believe the submerged land owner had viewed or obtained the
purported false permit application.

After the trial court granted the upland owner’s motion to dismiss
the counterclaim with leave to amend, the submerged land owner’s
amended counterclaim doubled down on its unsubstantiated fraud-
based allegations. However, this time, the submerged land owner’s
verbiage left a clue that its fraud-based allegations may have been
unsubstantiated—“The dock was built either without a permit or with
a permit which was fraudulently obtained, because the permit
application, if filed, would have falsely stated that the then-owner of
[the upland property] also owned [the submerged land].” (Emphasis
added).

Both allegations were untrue. Rather than simply admitting it had
not viewed or obtained the purported false permit application, the
submerged land owner extended this stratagem even further by
agreeing to an order allowing it to produce the purported false permit
application at a later date.

Of course, the submerged land owner did not produce the pur-
ported false permit application—because it never existed, as finally
revealed at the evidentiary hearing on the upland owner’s motion for
sanctions. Based on the competent substantial evidence which the
upland owner presented at that hearing, in the form of the Manalapan
town officials’ testimony and affidavits, the submerged land owner
either knew or should have known through a cursory public records
examination or request that no purported false permit application ever
existed, nor was such a permit application ever required. As the trial
court found:

The town does not have an application for a permit to build the dock
which is the subject of this dispute. It is unlikely any such paper
application ever existed. The town does not require submission of a
written application to obtain a permit to build a dock. There exists no
evidence that there was any fraud perpetrated or code violated in the
procurement of a permit-authority for dock construction or extension.

The trial court’s factual findings were correct. However, contrary
to the trial court’s legal conclusion, the submerged land owner’s
conduct was more than “ill-advised and negligently made.” The only
reasonable conclusion was that the submerged land owner’s repeated
allegations were in bad faith, justifying sanctions under the inequita-
ble conduct doctrine.

Based on the foregoing, we reverse the trial court’s denial of the
upland owner’s motion for sanctions. We remand for the trial court to
enter an order granting the motion, and set a hearing to determine the
amount of the upland owner’s attorney’s fees and costs incurred in
disproving the untrue allegations regarding the purported false permit
application.

Affirmed on the direct appeal; reversed and remanded with
instructions on the cross-appeal. (LEVINE, C.J., and GERBER, J.,
concur.)
))))))))))))))))))

1At the hearing on the motion for summary judgment and on appeal, the upland
owner suggests that the submerged land owner waived any objection to the dock or is
now estopped from objecting. The trial court noted in its order that the submerged
landowner’s predecessors-in-interest, some apparently controlled by the same principal
as controls the submerged landowner, “took title to the submerged land with actual
knowledge of the long-extant dock which was built with permission of the Town of
Manalapan. Therefore, the [submerged land owner] acquired title subject [the upland
owner’s] littoral rights which include the preservation of its dock . . . .” But, the trial
court does not appear to have relied on waiver or estoppel in entering summary
judgment.

*        *        *

Contracts—Settlement agreement entered into between company
which rents high-end luxury vehicles and party who rented vehicle
which was damaged in collision—Where unambiguous agreement
provided that party who rented vehicle would only pay for any and all
reasonable repairs to the vehicle, trial court properly entered declara-
tory judgment finding that party who rented vehicle was not responsi-
ble for paying rental company for loss of rental income and diminution
in vehicle value resulting from accident

SUPER CARS OF MIAMI, LLC, Appellant, v. JACQUES BERMON WEBSTER,
Appellee. 3rd District. Case No. 3D19-0826. L.T. Case No. 18-11994. March 11, 2020.
An appeal from the Circuit Court for Miami-Dade County, Rodolfo A. Ruiz, Judge.
Counsel: Bruck & Tischler, and Yehuda D.B. Bruck, for appellant. Dorta & Ortega,
P.A., and Omar Ortega, and Sullyng C. Ceballos, for appellee.

(Before SALTER, SCALES, and MILLER, JJ.)

(MILLER, J.) Appellant, Super Cars of Miami, LLC (“Super Cars”),
challenges a final order granting declaratory relief to Jacques Bermon
Webster, professionally known as Travis Scott, in the action below.
The lower tribunal determined that Webster bore no individual
financial responsibility to Super Cars for loss of rental income and the
diminution in vehicular value resulting from an accident involving a
hired Lamborghini. For the reasons set forth below, we discern no
error in the result rendered below and affirm.1

BACKGROUND
On the eve of the New Year, 2017, Webster rented a 2012

Lamborghini Aventador from Super Cars, an outfit specializing in the
rental of high-end luxury and exotic vehicles in South Florida. Early
that evening, the Lamborghini was involved in a collision with
another automobile and sustained extensive damage.

The parties subsequently executed a Settlement Agreement. The
Settlement Agreement provided, in relevant part:

Webster will only pay for any and all reasonable repairs to the
[Lamborghini] . . . Pursuant to the certain rental agreement entered
into by and between Mr. Webster and Super Cars on or about
December 31, 2017, the parties agree that TS Enterprises and/or
Webster will submit this claim to insurance . . . for all repairs, lost
rental income and diminished value as determined by a third party
mutually agreed to by both parties, and the parties will exhaust all
remedies thereunder prior to Super Cars seeking any contribution
from Webster, TS Enterprises or any other party.

The parties retained third-party adjusters and, ultimately, agreed to
a sum certain for the cost of reasonable repairs. This stipulation was
memorialized by a written document, referenced as an Acknowledg-
ment. The Acknowledgment set forth the following:
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Yaniv Eliyahu (“Eliyahu”) and Super Cars of Miami (Eliyahu and
Super Cars of Miami collectively “Super Cars”) hereby
acknowledge[ ] that Jacques Webster’s a/k/a Travis Scott (“Scott”)
payment of [redacted] to its lawyer’s trust account covers any and all
repairs associated with the Accident (“Repair Payment”). Once the
wire is received by Super Cars, Super Cars agrees that it is wholly
responsible for any and all repairs to the Vehicle and [Webster] is in
no way liable for any and all additional repair costs arising from the
Accident as contemplated in the [A]greement by and between
[Webster] and Super Cars, dated January 1, 2018.

The parties acknowledge and agree that [Webster] is paying the
Repair Payment personally and will not be submitting or need to
submit the claim to his personal vehicle insurance policy.

Webster promptly remitted payment, by wire transfer, of the refer-
enced dollar amount.

After receiving the wire, Super Cars demanded additional funds,
purportedly relating to loss of rental income and diminution in value
the vehicle sustained during the repair period. In response, Webster
filed a complaint in the circuit court, seeking a formal judicial
declaration that he harbored no further responsibilities under the
applicable contractual language. At Webster’s request, the trial court
convened an expedited final hearing.

Webster argued that, under the plain language of the Settlement
Agreement he was solely responsible for paying the cost of reasonable
repairs.2 He further asserted he satisfied that obligation, as memorial-
ized in the Acknowledgment, thus, he harbored no further individual
financial accountability. Super Cars disagreed, contending the
contractual reference to contribution, following insurance submission,
necessarily imputed an obligation to pay for loss of rental income and
diminished value.

The lower tribunal rendered judgment relieving Webster of any
personal financial responsibility for lost rental income or diminished
value. The instant appeal ensued.

ANALYSIS
“The interpretation of a contract, including whether the contract or

one of its terms is ambiguous, is a matter of law subject to de novo
review.” Real Estate Value Co., Inc. v. Carnival Corp., 92 So. 3d 255,
260 (Fla. 3d DCA 2012) (citations omitted). “Where the words of a
contract in writing are clear and unambiguous, its meaning is to be
ascertained in accordance with its plainly expressed intent.” M & G
Polymers USA, LLC v. Tackett, 574 U.S. 427, 435, 135 S. Ct. 926,
933, 190 L. Ed. 2d 809 (2015) (quoting 11 Williston, Williston on
Contracts §30:6 (4th ed. 2012)). “We cannot determine the rights of
the parties by looking at only a part of the contract. We must construe
it as a whole.” Marion Mortg. Co. v. Howard, 100 Fla. 1418, 1425,
131 So. 529, 531 (1930) (citations omitted). “[A] cardinal principle of
contract interpretation is that the contract must be interpreted in a
manner that does not render any provision of the contract meaning-
less.” Silver Shells Corp. v. St. Maarten at Silver Shells Condo. Ass’n,
Inc., 169 So. 3d 197, 203 (Fla. 1st DCA 2015) (citations omitted).
Thus, “we must construe the provisions of a contract in conjunction
with one another so as to give reasonable meaning and effect to all of
the provisions.” Aucilla Area Solid Waste Admin. v. Madison Cty.,
890 So. 2d 415, 416-17 (Fla. 1st DCA 2004) (citation omitted).

In the instant case, an examination of the disputed contractual
provisions reveals no ambiguity. The substantive terms of the
Settlement Agreement begin with the recitation that Webster “agrees
to assume responsibility as set forth below for the damage to the 2012
Lamborghini Aventador.” The ensuing sentence reads, “Webster will
only pay for any and all reasonable repairs to the [Lamborghini] . . .”
(Emphasis added).

“As aptly stated by another court, ‘[o]nly means only.’ ” 1000
Friends of Fla., Inc. v. Palm Beach Cty., 69 So. 3d 1123, 1127 (Fla.

4th DCA 2011) (alteration in original) (quoting Union Station Assocs.,
LLC v. Puget Sound Energy, Inc., 238 F. Supp. 2d 1218, 1225 (W.D.
Wash. 2002)). “It means to the exclusion of all else.” Fournier v.
Kattar, 238 A.2d 12, 16 (N.H. 1968) (citing Moore v. Stevens, 90 Fla.
879, 106 So. 901 (1925)). The parties could have inserted losses
sustained for lost rental income and diminished value in this provision,
had they so desired. See Int’l Expositions, Inc. v. City of Miami Beach,
274 So. 2d 29, 30-31 (Fla. 3d DCA 1973) (“[C]ourts may not rewrite,
alter, or add to the terms of a written agreement between the parties
and may not substitute their judgment for that of the parties in order to
relieve one from an alleged hardship of an improvident bargain.”)
(citations omitted).

Despite the clarity of this provision, Super Cars urged below that
the succeeding passages, “the parties agree that TS Enterprises and/or
Webster will submit this claim to insurance . . . for all repairs, lost
rental income and diminished value,” and “the parties will exhaust all
remedies thereunder prior to Super Cars seeking any contribution
from Webster, TS Enterprises or any other party,” serve to extend
Webster’s personal liability to loss of rental income and diminished
value. We reject this construction, as it is abundantly clear that
construing these clauses to allow for recovery beyond the cost of
repairs against Webster, individually, would render the preceding
limitation of liability provision wholly meaningless. See Horizons A
Far, LLC v. Plaza N 15, LLC, 114 So. 3d 992, 994 (Fla. 5th DCA
2012) (“In interpreting a contract, ‘[c]ourts are not to isolate a single
term or group of words and read that part in isolation; the goal is to
arrive at a reasonable interpretation of the text of the entire agreement
to accomplish its stated meaning and purpose.’ ”) (alteration in
original) (quoting Delissio v. Delissio, 821 So. 2d 350, 353 (Fla. 1st
DCA 2002)); see also State Farm Fla. Ins. Co. v. Phillips, 134 So. 3d
505, 508 (Fla. 5th DCA 2014) (“Specific provisions of a contract
control over general conditions.”) (citation omitted).

By their plain language, the later provisions merely govern the
priority of payment, compelling Super Cars to endeavor to recover
any losses first from the insurer. They do not address from whom the
respective damages may be collected. Consequently, as “[i]n inter-
preting a contract, ‘it must be assumed that each clause has some
purpose’ and ‘the court should interpret the contract in such a way as
to give effect to every provision,’ ” the trial court correctly determined
that Webster was not individually responsible for loss of rental income
and diminution in value damages. Goff v. Kenney-Goff, 145 So. 3d
928, 929-30 (Fla. 4th DCA 2014) (quoting Sch. Bd. of Broward Cty.
v. Pierce Goodwin Alexander & Linville, 137 So. 3d 1059, 1067 (Fla.
4th DCA 2014)). Accordingly, we find no error and affirm the
declaratory judgment under review.

Affirmed.
))))))))))))))))))

1Although we decline to wholly adopt the reasoning employed by the lower
tribunal, the result reached below is eminently correct. See Robertson v. State, 829 So.
2d 901, 906-07 (Fla. 2002) (“The key to the application of this doctrine of appellate
efficiency is that there must have been support for the alternative theory or principle of
law in the record before the trial court.”); Dade Cty. Sch. Bd. v. Radio Station WQBA,
731 So. 2d 638, 644 (Fla. 1999) (“[I]f a trial court reaches the right result, but for the
wrong reasons, it will be upheld if there is any basis which would support the judgment
in the record.”).

 2The Settlement Agreement contains an indemnification provision associated with
the other vehicle involved in the accident. Neither party has asserted, here or below, that
indemnity is ripe.

*        *        *

Criminal law—Sentencing—Resentencing of defendant who commit-
ted offenses while a juvenile—Trial court properly denied motion to
reduce sentence, but properly amended original sentence to provide for
entitlement to judicial review of sentence after fifteen years

ERIC RIVERA, Appellant, v. THE STATE OF FLORIDA, Appellee. 3rd District.
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Case No. 3D18-1283. L.T. Case No. 07-42264A. Opinion filed March 11, 2020. An
Appeal from the Circuit Court for Miami-Dade County, Dennis J. Murphy, Judge.
Counsel: Brown, Suarez, Rios & Weinberg, P.A., and Christopher H. Brown (Fort
Myers), for appellant. Ashley Moody, Attorney General, and Linda S. Katz, Assistant
Attorney General, for appellee.

(Before SALTER, MILLER and LOBREE, JJ.)

(PER CURIAM.) Eric Rivera appeals the circuit court’s resentencing
order in the aftermath of decisional and statutory changes applicable
to certain juvenile offenders previously sentenced under provisions
held violative of the Eighth Amendment to the United States Constitu-
tion.1 Rivera was a juvenile in 2007, when the offenses were commit-
ted. Following a trial by jury, he was convicted and sentenced for
second degree murder and burglary of an occupied dwelling with an
assault or battery during the commission of the burglary. His convic-
tion and original sentence were affirmed on direct appeal. Rivera v.
State, 226 So. 3d 838 (Fla. 3d DCA 2017).

Following the Florida Legislature’s enactment of a new sentencing
framework for juvenile offenders, sections 921.1401 and 921.1402,
Florida Statutes (2014), and the Florida Supreme Court’s decision2

holding that the new statutes should be applied retroactively in eligible
cases, Rivera filed a motion and amended motion seeking a
resentencing hearing and the reduction of his sentence.3 An eviden-
tiary hearing and resentencing under the new statutes were conducted
in May 2018.

The witnesses included Rivera and his family members. The
victim’s family, present in the courtroom, provided affidavits which
were read into the record. The trial court entered a three-page order
following the hearing, with ten separate findings pursuant to the
requirements of section 921.1401(2) and an assessment of Rivera’s
claim that his sentence was not proportional to those received by his
co-defendants.

Based on those findings and conclusions, all of which are sup-
ported by competent, substantial evidence, the trial court denied the
amended motion to reduce Rivera’s sentence, but did amend the
original sentence to reflect Rivera’s entitlement to a judicial review of
his sentence after fifteen years, pursuant to section 921.1402, Florida
Statutes (2015). We find no basis for reversal of the trial court’s order.

Affirmed.
))))))))))))))))))

1See Miller v. Alabama, 567 U.S. 460 (2012). Rivera’s sentence of 57.5 years in
state prison was a de facto life sentence, he alleged. The Florida Supreme Court’s
decision in Falcon v. State, 162 So. 3d 954, 956 (Fla. 2015), held that Miller applies
retroactively.

2Horsley v. State, 160 So. 3d 393 (Fla. 2015).
3Rivera’s motion regarding resentencing sought the reduction or modification of

his sentence under Florida Rule of Criminal Procedure 3.800(c), but the motion was
untimely under that rule. An order denying an untimely motion under that provision is
non-appealable and would be reviewed as a petition for certiorari. Montesino v. State,
231 So. 3d 514, 515 (Fla. 3d DCA 2017). In light of Miller, Falcon, and Horsley, we
treat this appeal of the resentencing order as one taken from a proceeding seeking relief
under sections 921.1401 and 921.1402, Florida Statutes (2015).

*        *        *

Criminal law—Juveniles—Third degree grand theft—Cell phone,
case, and SIM card—Evidence consisting of purchase price of items
one month earlier and condition of items was sufficient to support
finding that value of items at time of theft was $300 or more—Trial
court did not err in denying motion for judgment of dismissal

C.S., a Juvenile, Appellant, v. THE STATE OF FLORIDA, Appellee. 3rd District. Case
No. 3D18-2491. L.T. Case No. 18-552. March 11, 2020. An appeal from the Circuit
Court for Miami-Dade County, Dawn Denaro, Judge. Counsel: Carlos J. Martinez,
Public Defender, and Shannon Hemmendinger, Assistant Public Defender, for
appellant. Ashley Moody, Attorney General, and Kayla Heather McNab, Assistant
Attorney General, for appellee.

(Before SALTER, SCALES, and MILLER, JJ.)

ON MOTION FOR REHEARING
[Original Opinion at 45 Fla. L. Weekly D226d]

(MILLER, J.) We grant appellant’s motion for rehearing, withdraw
our previously-issued opinion and substitute the following in its stead:

Appellant, C.S., challenges an order withholding adjudication of
delinquency for committing the offense of grand theft in the third-
degree, in violation of section 812.014(2)(c), Florida Statutes (2017).
On appeal, C.S. contends the lower tribunal erred in denying his
motion for dismissal, as the evidence adduced by the State to demon-
strate the value of the purloined items was insufficient to support a
finding of delinquency. For the reasons articulated below, we discern
no error and affirm.

BACKGROUND
On the morning of March 22, 2017, Domingo Gonzalez, a junior

at G. Holmes Braddock Senior High School, unwittingly left his
encased cellular telephone atop a school desk, while turning in a class
assignment. The device vanished, and, despite an exhaustive search
of the classroom, was not recovered.

During the lunch hour, a classmate, Carla Lugones, received
information that C.S. was in possession of the telephone. Lugones
approached C.S. and expended vigorous efforts to negotiate the return
of the device in exchange for a sum of $50.00. The parties met later,
at C.S.’s urging, far from the prying eyes of the school surveillance
cameras. The telephone was reunited with its owner, but the case and
the subscriber identity module (“SIM card”) were not. The agreed-
upon monies were not furnished at that time. Thus, after returning the
cellular phone, C.S. threatened to kill Gonzalez in the absence of
prompt payment.

The incident was reported to school authorities, and C.S. was
arrested and charged by petition with one count of grand theft in the
third degree. The case eventually proceeded to an adjudicatory
hearing.

At the hearing, Gonzalez described the telephone as a pristine,
newly purchased, black Apple iPhone 7 Plus. He testified he acquired
the device approximately one month prior to the theft for $700.00,
from a wireless communications retailer. The case and SIM card,
neither of which were ever recovered, cost $50.00 and $25.00,
respectively, and were procured simultaneously. At the time of the
theft, the telephone was unmarred and functioned perfectly.

At the conclusion of the evidence, C.S. sought dismissal. The trial
court denied the motion, found C.S. delinquent, withheld adjudica-
tion, and imposed a term of supervision. The instant appeal ensued.

STANDARD OF REVIEW
 “The standard of review that applies to a motion for judgment of

dismissal in a juvenile case is the same standard that applies to a
motion for judgment of acquittal in a criminal case.” A.P.R. v. State,
894 So. 2d 282, 284 (Fla. 5th DCA 2005) (citing J.P. v. State, 855 So.
2d 1262, 1264 n.1 (Fla. 4th DCA 2003) (“Though referred to as a
judgment of acquittal, under the Rules of Juvenile Procedure, the
proper title of the motion should have been a Motion for Judgment of
Dismissal. Notwithstanding, this court uses the same standard on
review as for a judgment of acquittal.”)); see E.A.B. v. State, 851 So.
2d 308, 310 (Fla. 2d DCA 2003); W.E.P. v. State, 790 So. 2d 1166,
1170 (Fla. 4th DCA 2001); see also J.L.F. v. State, 887 So. 2d 432,
433 (Fla. 5th DCA 2004); M.N. v. State, 821 So. 2d 1205, 1205-06
(Fla. 5th DCA 2002) (applying standard of review for motions for
judgment of acquittal in a juvenile case). Accordingly, “[o]ur review
of the denial of a motion for judgment of dismissal is de novo.” J.W.J.
v. State, 994 So. 2d 1223, 1224 (Fla. 1st DCA 2008) (citing E.A.B.,
851 So. 2d at 310). “A motion for judgment of dismissal should not be
granted unless there is no legally sufficient evidence on which to base
a guilty verdict.” Id. (citing G.D. v. State, 497 So. 2d 1318, 1319 (Fla.
3d DCA 1986)). “We view the evidence and all reasonable inferences
in a light most favorable to the State.” Id. (citation omitted).
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LEGAL ANALYSIS
In a third-degree grand theft prosecution, the State bears the burden

of establishing the property at issue was “[v]alued at $300 or more, but
less than $5,000.” § 812.014(2)(c)(1), Fla. Stat. (2017).1 “Value
means the market value of the property at the time and place of the
offense or, if such cannot be satisfactorily ascertained, the cost of
replacement of the property within a reasonable time after the
offense.” § 812.012(10)(a)(1), Fla. Stat. (2017); see Bloodsaw v.
State, 994 So. 2d 378, 379 (Fla. 3d DCA 2008) (“The general rule
under the theft statute is that value means fair market value at the time
of the theft.”) (citing §812.012(10)(a)(1), Fla. Stat.).

“It has been held that the cost of a thing is some evidence of its
value.” Atl. Coast Line R. Co. v. Sandlin, 75 Fla. 539, 545, 78 So. 667,
668 (1918) (citation omitted). However, testimony as to purchase
price, absent additional evidence as to “the manner in which the [item
was] used, the condition and quality of the item[ ], and the percentage
of depreciation of the item[ ] since [its] purchase,” is insufficient to
establish value. Davis v. State, 48 So. 3d 176, 180 (Fla. 4th DCA
2010) (quoting D.H. v. State, 864 So. 2d 588, 588 (Fla. 2d DCA
2004)).

Accordingly, “[i]n determining the value of property, . . .
[r]ecourse may be had to the items of cost, as well as the utility and use
of the property.” Negron v. State, 306 So. 2d 104, 108 (Fla. 1974)
(citation omitted), receded from on other grounds by F.B. v. State, 852
So. 2d 226, 228-29 (Fla. 2003); see also Pickett v. State, 839 So. 2d
860, 861-62 (Fla. 2d DCA 2003) (“Value may be established by direct
testimony of fair market value or through evidence of the original
market cost of the property, the manner in which the items were used,
the condition and quality of the items, and the percentage of deprecia-
tion of the items since their purchase.”) (citation omitted). Restated,
in rather austere terms, the purchase price of the stolen item, combined
with “other testimony concerning the extent of the diminishment in
value,” as evidenced by use and condition, is sufficient to establish
value. O.B. v. State, 858 So. 2d 1278, 1279 (Fla. 3d DCA 2003); see
Smith v. State, 305 So. 2d 868, 870 (Fla. 3d DCA 1975) (“[T]he
purchase price in this case was sufficient to prove that the property
exceeded $100 in value in light of the fact that the [S]tate adduced
testimony that the [item] was recently stolen and was still in good
condition (‘almost brand new’) at the time of the theft.”) (citing
Martin v. State, 260 So. 2d 238 (Fla. 3d DCA 1972)).

“[O]rdinarily the owner of personal property is presumed to have
such familiarity with it as to know pretty nearly, if not actually, what
it is worth.” Sandlin, 75 Fla. at 545, 78 So. at 668 (citations omitted).2

In the instant case, the uncontroverted testimony of the victim
established the purchase price of the telephone was $700.00 and the
SIM card, $25.00.3 Therefore, the items bore an aggregate cost of
more than double the statutory threshold. Both the phone and the SIM
card were acquired a mere month before the theft. At the time the
crime was perpetrated, the device was unsullied, fully operating, and
in its original condition. Hence, the State demonstrated “more than
just the purchase price and that the phone was in working order.” K.W.
v. State, 983 So. 2d 713, 715 (Fla. 2d DCA 2008).

Our courts have determined that “[e]lectrical components . . . are
subject to accelerated obsolescence because manufacturers are
constantly releasing new, improved technology at lower prices.” Y.R.
v. State, 226 So. 3d 1008, 1009 n.2 (Fla. 3d DCA 2017) (quoting
Lucky v. State, 25 So. 3d 691, 692 (Fla. 4th DCA 2010)). However,
here, the recency of obtainment, along with the condition and utility
of the telephone, supported the trial court’s reasoned determination
that any depreciation in value was de minimis.4 See Lucky, 25 So. 3d
at 693 (“On the other hand ‘purchase price and “other circumstances”
can be sufficient evidence of market value in the appropriate case.’ ”)

(quoting Pickles v. State, 313 So. 2d 715, 717 (Fla. 1975)).
Accordingly, “[i]n viewing this evidence in a light most favorable

to the State, a rational trier of fact could find beyond a reasonable
doubt” that the aggregate value of both items at the time of the theft
was $300.00 or more. K.W., 983 So. 2d at 716. Thus, we conclude the
evidence amply supports the judicial finding under review and decline
to embrace the assertion of error.

Affirmed.
))))))))))))))))))

1Grades of larceny hold historical significance, as “in ancient times, the higher
grade of this offense was punishable capitally, and that grade was reached at what now
would seem an extremely low figure as to value . . . [G]rand larceny . . . consist[ed] of
feloniously stealing the personal property of another, ‘above the value of 12 pence.’ ”
State v. Hibberd, 262 P. 950, 953 (Or. 1928) (citations omitted).

2“We note that an owner of property is generally qualified to testify as to the fair
market value of his property.” State v. Hawthorne, 573 So. 2d 330, 333 n.6 (Fla. 1991).

3No direct inquiry was made regarding the condition of the SIM card. However, the
record reflects that prior to its removal, it was indeed functional and in use.

4Our conclusion today is consistent with “a robust ‘consensus of cases of persuasive
authority.’ ” Ashcroft v. al-Kidd, 563 U.S. 731, 742, 131 S. Ct. 2074, 2084, 179 L. Ed.
2d 1149 (2011) (citation omitted); see Totten v. State, 166 So. 3d 32, 35 (Miss. 2015)
(Evidence “presented to show that the purchase price of the stolen items—several of
them purchased recently before the burglary—was at least $1,860 . . . [was] sufficient
. . . for a reasonable jury to infer that the value of the items was equal to or greater than
$500 at the time of the theft.”); State v. Gartner, 638 N.W.2d 849, 860 (Neb. 2002)
(“Evidence of cost together with evidence concerning age, condition, and utility of the
stolen item may afford a basis for determining value.”) (citation omitted); State v.
Spears, 908 P.2d 1062, 1075 (Ariz. 1996) (“Because the truck in this case was not
unique [and the evidence established that it was operable and in good condition], we
find that the [S]tate offered sufficient evidence at trial from which the jury could infer
that the truck was worth between $750 and $1500.”); Anderson v. State, 871 S.W.2d
900, 903 (Tx. App. 1994) (“Where the owner of property testifies that a short time
before the theft he paid a certain sum of money for the property, this is sufficient to
make a prima facie case of the fair market value of the item unlawfully taken.”) (citation
omitted); People v. White, 167 A.D.2d 256, 257 (N.Y. App. Div. 1990) (“The value of
the stolen property at the time of the crime may be ‘established by proof of the original
cost of the item reduced to reflect the actual condition of the property, in terms of how
long it has been used and its state or utility damage.”); Roundtree v. State, 382 S.E.2d
173, 174 (Ga. Ct. App. 1989) (finding evidence that the microwave and coffeemaker
were purchased approximately four months before the theft and were in good condition,
coupled with the value of the stolen television was “sufficient to enable the jury to
determine that the value of the stolen property exceeded $500”) (citation omitted);
Brewer v. Commonwealth, 632 S.W.2d 456, 457 (Ky. Ct. App. 1982) (finding
testimony by the owner of the two-month old, unwrecked stolen motorcycle regarding
its value was sufficient to “enable the jury to make an informed conclusion that the
cycle was worth more than $100.00 in value”) (citation omitted); People v. Langston,
420 N.E.2d 1090, 1095 (Ill. App. Ct. 1981) (“[T]he jury’s finding that the value of the
items exceeded [the statutory requirement of being in excess of] $150 was supported
by the evidence beyond a reasonable doubt.”); State v. Moody, 304 A.2d 374, 374 (N.H.
1973) (finding the purchase price of a stolen generator was sufficient evidence of
market value where the purchase was recent and the property was in good condition);
State v. Brown, 496 P.2d 1340, 1341 (Kan. 1972) (Where the owner testified about
recently purchasing and utilizing the stolen motorcycle, “the jury could properly infer
that an operable motorcycle could not depreciate in value 87% in forty-three days.”).

*        *        *

Child support—Administrative order—Appeals—By failing to
participate in administrative hearing, obligor failed to preserve any
issue for appellate review—By waiving his right to hearing, obligor
waived his ability to challenge the sufficiency of evidence to support
Department of Revenue’s determination of child support obligation

RANDY O’STEEN, Appellant, v. STATE OF FLORIDA DEPARTMENT OF
REVENUE CHILD SUPPORT PROGRAM, Appellee. 3rd District. Case No. 3D19-
1181. L.T. Case Nos. CSP No. 2000912089, 13170017926 FC. March 11, 2020. An
Appeal from the State of Florida, Department of Revenue. Counsel: Randy O’Steen,
in proper person.  Ashley Moody, Attorney General and Toni C. Bernstein (Tallahas-
see), Senior Assistant Attorney General, for appellee.

(Before LINDSEY, MILLER and LOBREE, JJ.)

(PER CURIAM.) Randy O’Steen challenges the administrative
support order of the Department of Revenue (the “Department”), and
corresponding income deduction order, entered in proceedings under
section 409.2563(7), Florida Statutes. O’Steen seeks judicial review
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of the administrative order pursuant to section 409.2563(10)(a),
arguing that retroactive support was incorrectly calculated as he
disputes the period for which it was ordered, claiming that the parties
and child lived together. He further argues that he provided support to
the mother for which he was not given credit. Based on the record
before this court, we must affirm.

O’Steen failed to participate in the administrative proceedings by
returning the forms for financial and parent information supplied to
him by the Department and failed to provide a written change of
address after being advised of the need to and the consequences for
failing to do so. Thus, he has not preserved any issue for this Court’s
appellate review. By waiving his right to a hearing, O’Steen waived
his ability to challenge the sufficiency of the evidence to support the
Department’s determination of his child support obligations. See §
409.2563(7)(b), Fla. Stat.; Standard v. State, Dep’t of Revenue, Child
Support Enf’t Program, 249 So. 3d 798, 799 (Fla. 1st DCA 2018); see
also Applegate v. Barnett Bank of Tallahassee, 377 So. 2d 1150, 1152
(Fla. 1979) (“In appellate proceedings the decision of a trial court has
the presumption of correctness and the burden is on the appellant to
demonstrate error. . . . When there are issues of fact the appellant
necessarily asks the reviewing court to draw conclusions about the
evidence. Without a record of the trial proceedings, the appellate court
can not properly resolve the underlying factual issues so as to
conclude that the trial court’s judgment is not supported by the
evidence or by an alternative theory.”)

Affirmed.

*        *        *

Criminal law—Appeals—Trial court order, entered pursuant to
appellate court mandate, vacating defendant’s sentence and directing
that defendant be resentenced at a future sentencing hearing is not
appealable by state

THE STATE OF FLORIDA, Appellant, v. EFREN YERO, Appellee. 3rd District. Case
No. 3D19-192. L.T. Case No. 79-4932. March 11, 2020. An Appeal from the Circuit
Court for Miami-Dade County, Alberto Milian, Judge. Counsel: Ashley Moody,
Attorney General, and Linda Katz, Assistant Attorney General, for appellant. Carlos
J. Martinez, Public Defender, and Jonathan Greenberg, Assistant Public Defender, for
appellee.

(Before SCALES, HENDON and LOBREE, JJ.)

ON MOTION TO DISMISS APPEAL

(SCALES, J.) The State seeks to appeal the trial court’s January 30,
2019 order that, pursuant to this Court’s mandate,1 vacates Efren
Yero’s sentence and directs that Yero be resentenced at a future
sentencing hearing. Yero has moved to dismiss the instant appeal,
claiming that the January 30, 2019 order is not one of the enumerated
appealable orders set forth in section 924.07(1) of the Florida Statutes
(2019) and Florida Rule of Appellate Procedure 9.140(c)(1). We
agree with Yero and, therefore, dismiss this appeal for lack of
jurisdiction.

The State does not argue that the order falls into any category of
appeals authorized by section 924.07(1) or rule 9.140(c)(1). Instead,
the State suggests that, in order to assert jurisdiction over this other-
wise non-appealable order, we should reach the merits of the State’s
appeal by treating Yero’s motion to dismiss the appeal as a motion to
enforce this Court’s mandate, and deny same. The State, however,
cites no authority to support this creative proposition; nor is the State’s
position supported by the record. Indeed, by entering the January 30,
2019 order the trial court has already taken steps—entirely consistent
with this Court’s mandate in Yero I—to enforce the mandate by
vacating Yero’s sentence and scheduling a resentencing hearing. It is
the State, not Yero, that has prematurely sought affirmative relief from
this Court before a final sentencing order could be entered below.

We decline the State’s invitation to assert our appellate jurisdiction

when none exists. The Florida Legislature has expressly and clearly
delineated the parameters of this Court’s jurisdiction to hear appeals
brought by the State; we have jurisdiction to review only those orders
enumerated in section 924.07(1) and rule 9.140(c)(1). See State v.
Lundy, 233 So. 3d 1252, 1253 (Fla. 3d DCA 2017). As the State all but
concedes that the challenged order is not in that schedule, we grant
Yero’s motion to dismiss the instant appeal for lack of jurisdiction
without prejudice to either party filing a timely notice of appeal after
a final, appealable sentencing order has been entered by the trial court.

Appeal dismissed.
))))))))))))))))))

1Yero v. State, 217 So. 3d 150 (Fla. 3d DCA 2017) (“Yero I”). In Yero I, we applied
this Court’s decision in Carter v. State, 215 So. 3d 125 (Fla. 3d DCA 2017), quashed
by 44 Fla. L. Weekly S125 (Fla. Jan. 3, 2019)—which relied upon the then-applicable
Florida Supreme Court precedent articulated in Atwell v. State, 197 So. 3d 1040 (Fla.
2016)—and vacated Yero’s 155-year prison sentence. This Court remanded the cause
for resentencing by the trial court. On the merits, the State argues, as it did below, that
this Court’s mandate is no longer good law in light of the Florida Supreme Court’s
decision in Franklin v. State, 258 So. 3d 1239 (Fla. 2018), a decision that receded from
Atwell.

*        *        *

Appeals—Certiorari—Dissolution of marriage—Marital settlement
agreement by which wife agreed to allow husband’s lawyer to maintain
a lis pendens on her home until husband’s attorney’s fees were paid—
Wife’s petition for writ of certiorari to quash trial court’s order
denying her post judgment motion to discharge lis pendens—Because
only remedy available to appellate court on petition for writ of
certiorari is to quash order denying motion to discharge lis pendens,
granting of petition would be ineffectual because all that would do is
leave lis pendens in place

MADELINE MARRIOTT, Petitioner, v. FISHER AND DAVIDSON, LLP, et al.,
Respondents. 3rd District. Case No. 3D19-995. L.T. Case No. 15-6517. March 11,
2020. On Petition for Writ of Certiorari from the Circuit Court for Miami-Dade County,
Marcia del Rey, Judge. Counsel: Samuel C. Cozzo, for petitioner. Fisher & Davidson,
LLP and Sean L. Fisher, for respondents.

(Before SALTER, FERNANDEZ, and LINDSEY, JJ.)

(PER CURIAM.) Madeline Marriott (“Marriott”) seeks a writ of
certiorari1 to quash the trial court’s order denying her post judgment
motion to discharge a lis pendens filed on behalf of her former
husband by the former husband’s lawyers, Fisher and Davidson,
LLP., (“Davidson”). Davidson represented the former husband in the
dissolution of marriage action which concluded as a result of a marital
settlement agreement (“MSA”) and final judgment in November of
2015.

The MSA included a provision by which Marriott agreed to allow
Davidson to maintain a lis pendens on her home until the husband’s
attorney’s fees were paid in full. Although the MSA is not a model of
clarity on the question of the lis pendens and responsibility for
attorney’s fees, the question of the propriety of the cloud on the title to
Marriott’s residence will have to be resolved in a quiet title/slander of
title action filed in a separate proceeding, rather than in this petition for
a writ of certiorari, because the only remedy available to this Court is
to quash the order denying the motion to discharge the lis pendens,
which would then leave the lis pendens in place. We have no authority
to direct the trial court to take any specific action in granting a petition
for a writ of certiorari other than to quash the order of which petitioner
complains. As the Florida Supreme Court stated in Broward County
v. G.B.V. International, Ltd., 787 So. 2d 838 (Fla. 2001):

On certiorari the appellate court only determines whether or not the
tribunal or administrative authority whose order or judgment is to be
reviewed has in the rendition of such order or judgment departed from
the essential requirements of the law and upon that determination
either to quash the writ of certiorari or to quash the order reviewed.
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When the order is quashed, as it was in this case, it leaves the
subject matter, that is, the controversy pending before the tribunal,
commission, or administrative authority, as if no order or judgment
had been entered and the parties stand upon the pleadings and proof as
it existed when the order was made with the rights of all parties to
proceed further as they may be advised to protect or obtain the
enjoyment of their rights under the law in the same manner and to the
same extent which they might have proceeded had the order reviewed
not been entered.

The appellate court has no power in exercising its jurisdiction in
certiorari to enter a judgment on the merits of the controversy under
consideration nor to direct the respondent to enter any particular order
or judgment.

Id. at 844 (quoting Tamiami Trail Tours v. Railroad Comm’n, 174 So.
451, 454 (1937)).

In denying the petition we do not, by any means, imply that the lis
pendens was properly entered or properly extended and leave that
determination for another proceeding. We are simply saying that
granting the petition under these circumstances would be ineffectual
because all that would do is leave the lis pendens in place.

Petition for writ of certiorari denied.
))))))))))))))))))

1Petitioner sought a writ of certiorari contending that the appropriate procedure for
reviewing non-final orders granting or discharging a lis pendens is via a certiorari
petition. See Bankers Lending Servs., Inc. v. Regents Park Invs., LLC, 225 So. 3d 884,
885 (Fla. 3d DCA 2017); 100 Lincoln Rd. SB, LLC v. Daxan 26 (FL), LLC, 180 So. 3d
134, 136 (Fla. 3d DCA 2015)

*        *        *

EUGENE WITHERSPOON, Appellant, v. THE STATE OF FLORIDA, Appellee. 3rd
District. Case No. 3D20-0198. L.T. Case No. 11-18504. Opinion filed March 11, 2020.
An appeal under Florida Rule of Appellate Procedure 9.141(b)(2) from the Circuit
Court for Miami-Dade County, Jose L. Fernandez, Judge. Counsel: Eugene
Witherspoon, in proper person. Ashley Moody, Attorney General, for appellee.

(Before SALTER, SCALES, and MILLER, JJ.)

(PER CURIAM.) Affirmed. See Peterson v. State, 230 So. 3d 1274,
1275 (Fla. 5th DCA 2017) (“A defendant violating the probation of a
‘probationary’ split sentence is thereafter subject to being sentenced
by the trial court to the maximum allowable period of incarceration for
the crime committed.”) (citation omitted).

*        *        *

MARVIN YOUNG, Appellant, v. THE STATE OF FLORIDA, Appellee. 3rd District.
Case No. 3D20-0201. L.T. Case No. 08-47111. Opinion filed March 11, 2020. An
Appeal under Florida Rule of Appellate Procedure 9.141(b)(2) from the Circuit Court
for Miami-Dade County, Ellen Sue Venzer, Judge. Counsel: Marvin Young, in proper
person. Ashley Moody, Attorney General, for appellee.

(Before SALTER, HENDON and LOBREE, JJ.)

(PER CURIAM.) Affirmed. See James v. State, 237 So. 3d 1058 (Fla.
3d DCA 2017) (citing State v. Harris, 129 So. 3d 1166, 1168 (Fla. 3d
DCA 2014) (“Harris first argued in his 3.800(a) motion that the
sentence for count 5 was illegal because the trial court did not orally
pronounce the sentence. . . . [T]he record reflects that Harris com-
pleted these sentences. This issue is thus moot.”)).

*        *        *

RENAND CASIMIR and DIEULIFAITE CASIMIR, Appellants, v. UNITY
INVESTMENTS & RENTALS, INC., etc., et al., Appellees. 3rd District. Case No.
3D19-1189. L.T. Case No. 18-23704. Opinion filed March 11, 2020. An Appeal from
the Circuit Court for Miami-Dade County, Abby Cynamon, Judge. Counsel: Daniel W.
Courtney; Kula & Associates, P.A., Elliot B. Kula and W. Aaron Daniel, for appellants.
Trembly Law Firm, Christian E. Rodriguez, David E. Wolff, Veronica M. Rabinowitz
and Kevin D. Pardiñas, for appellees.

(Before FERNANDEZ, LOGUE and SCALES, JJ.)

(PER CURIAM.) Affirmed. See Coba v. Tricam Indus., Inc., 164 So. 3d 637 (Fla.
2015).

*        *        *

DAVID PINERA, Appellant, v. THE STATE OF FLORIDA, Appellee. 3rd District.
Case No. 3D19-466. L.T. Case No. 08-31086B. March 11, 2020.  An Appeal from the
Circuit Court for Miami-Dade County, Richard Hersch, Judge. Counsel: Carlos J.
Martinez, Public Defender, and John Eddy Morrison, Assistant Public Defender, for
appellant. Ashley Moody, Attorney General, and Richard L. Polin, Assistant Attorney
General, for appellee.

(Before EMAS, C.J., and FERNANDEZ and LINDSEY, JJ.) 

(PER CURIAM.) Affirmed. See Knight v. State, 286 So. 3d 147 (Fla. 2019).

*        *        *

ERNST VITAL, Appellant, v. MARLENE SAINVILUS, Appellee. 3rd District. Case
No. 3D19-0979. L.T. Case No. 19-6030. Opinion filed March 11, 2020. An Appeal
from the Circuit Court for Miami-Dade County, Maria Elena Verde, Judge. Counsel:
Ernst Vital, in proper person. Marlene Sainvilus, in proper person.

(Before LOGUE, MILLER and LOBREE, JJ.)

(PER CURIAM.) Affirmed. See Murphy v. Blubaugh, 252 So. 3d 809 (Fla. 2d DCA
2018).

*        *        *

Torts—School boards—Negligent hiring, supervision, or retention of
football coach—It appears that circuit court utilized erroneous legal
standard when it granted school board’s motion for new trial based on
allegedly improper comments or conduct during plaintiff’s counsel’s
closing rebuttal argument—Effect of plaintiff’s actions and counsel’s
arguments should have been examined within framework established
by Florida Supreme Court in Murphy v. International Robotic Sys.,
Inc., which required trial court to determine whether comments and
conduct were improper, whether they caused harm of such nature that
it reached into validity of trial itself to extent that verdict reached could
not have been obtained but for comments and conduct, whether harm
was incurable, and whether comments and conduct so damaged
fairness of trial that public’s interest in system of justice required new
trial—Trial court’s observations that motion was a “close call” and
could have been decided by a “coin flip” indicate that trial court would
not have found that plaintiff’s actions during lawyer’s closing rebuttal
met high thresholds of three of Murphy elements—Remand with
direction to reinstate verdict

DEVARUS ROBINSON, Appellant, v. POLK COUNTY SCHOOL BOARD,
Appellee. 2nd District. Case No. 2D19-421. Opinion filed March 11, 2020. Appeal
from the Circuit Court for Polk County; Steven Selph, Judge. Counsel: Isaac R. Ruiz-
Carus and Katherine Gannon of Rissman, Barrett, Hurt, Donahue, McLain and
Mangan, P.A., Tampa, for Appellant. Warren Hope Dawson of Dawson & Associates,
Tampa, for Appellant. W.A. “Drew” Crawford and Kevin M. Kohl of Boswell &
Dunlap LLP, Bartow, for Appellee.

(LUCAS, Judge.) Following a jury verdict that awarded Devarus
Robinson damages against the Polk County School Board (School
Board) for negligent hiring, supervision, or retention of a football
coach, the circuit court granted the School Board’s motion for new
trial. Because it appears that the circuit court’s order utilized an
erroneous legal standard, we reverse the circuit court’s order and
remand with directions to the circuit court to reinstate the jury’s
verdict.

Mr. Robinson played football for his high school’s team. His
coach, who had previously been suspended for hitting another student
during a weightlifting competition, apparently used excessively
vulgar and abusive language1 around Mr. Robinson and, according to
Mr. Robinson, on numerous occasions pinched or twisted Mr.
Robinson’s nipple for extended periods of time. When Mr. Robinson
reported his coach’s conduct in September of 2011, no action was
taken against the coach, and Mr. Robinson reported that his playing
time in football games was decreased.

Mr. Robinson claimed that he suffered physical and emotional
injuries from his coach’s actions. He filed a civil complaint against the
School Board in 2013. Pertinent here, his complaint included a count
alleging the School Board negligently hired, trained, retained, or
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supervised his coach. That claim proceeded to a jury trial in August
2018. From the limited record we have been provided it appears that
the trial featured testimony from Mr. Robinson, the coach, the
school’s athletic director, and a clinical psychologist retained by the
School Board who testified that Mr. Robinson suffered from an
anxiety disorder. By all accounts, the evidentiary phase of the trial
concluded without any noteworthy incidents. The focus of this appeal
is on what purportedly happened in closing arguments.

During his closing argument, Mr. Robinson’s attorney outlined the
elements of his claim and the evidence at trial he contended supported
those elements. With respect to damages, he argued that while there
was no disability or physical impairment, Mr. Robinson’s nipple had
been disfigured and Mr. Robinson had suffered mental anguish and
distress. Counsel suggested that $250,000 would have been a
reasonable, fair, and just award under the facts of the case.

In its closing argument, the School Board conceded that the coach
had, on one occasion, twisted Mr. Robinson’s nipple and that that
should not have happened, but that the School Board had not been
negligent in hiring or retaining the coach. The School Board argued
that Mr. Robinson’s counsel had mischaracterized some of the
evidence that had been presented. And the School Board focused on
what it perceived to be the lack of evidence supporting Mr. Robin-
son’s claim that his nipple was scarred or permanently swollen. As the
School Board’s attorney pointed out:

What about this damage to Mr. Robinson’s nipple? We’ve been told
that it’s bigger than the other one. That’s not difficult to show you.
Where’s the medical records? Where’s the doctor appointment?
Where’s a photograph? Where is him just showing you that it’s bigger
than the other? It’s not difficult to prove this. But yet they want you to
take it [at] face value.

In rebuttal, Mr. Robinson’s attorney appeared to take issue with the
School Board’s assertion that he had mischaracterized any of the
evidence. Then the following somewhat enigmatic exchange is
reported in the transcript:

MR. RUIZ-CARUS: [I]n this case there isn’t just a physical injury.
And I could—and His Honor is not going to let me do it—

THE COURT: I’m not going to let you talk about what you could
do. We’re going to talk about what the evidence is.

MR. RUIZ-CARUS: All right, your Honor.
THE COURT: If you’re going to go beyond the evidence, I’m

going to call you down.
MR. RUIZ-CARUS: I understand. So I’ll talk about the injuries

that you have heard about. You heard Devarus testify to you about
what occurred and how his nipple looks. You heard him say he sent
photos, which are attached to the email, that were sent to the school
board. Those are the physical injuries, but this case includes injuries
that are not just physical there’s invisible injuries too, the mental
anguish.

Whatever may have precipitated the presiding judge’s interruption is
not recorded or mentioned in the transcript. The School Board did not
raise an objection or attempt to describe for the record what may have
been happening in the courtroom. Indeed, it appears the School Board
remained completely silent throughout the entirety of Mr. Robinson’s
closing rebuttal statement. Nor did the presiding judge report what he
perceived, or what was occurring in the courtroom, or why he had
interrupted Mr. Robinson’s attorney. The rebuttal closing argument
concluded shortly after this relatively brief exchange.

The jury returned a verdict in Mr. Robinson’s favor, awarding him
$125,000 in general damages. On September 4, 2018, the School
Board filed a motion for a new trial. In its motion, the School Board
alleged, for the first time, that during the plaintiff’s rebuttal closing,
“[a]s Plaintiff’s counsel said ‘And I could’ he gestured towards the
Plaintiff, who on cue, stood up and began unbuttoning his shirt as if he
was going to expose his nipple.” This “improper statement/act,” the

School Board charged, was “preplanned and well-orchestrated” to
create the impression that Mr. Robinson would show his nipple to the
jury after the conclusion of the evidence, or at least would have been
willing to do so were he not prohibited by the court or the objection of
the School Board. The School Board concluded that this “improperly
crystallized to the jury that the nipple was indeed damaged and at the
same time vilified the Defendant in their minds,” such that the School
Board was deprived of a fair trial.

Some three months later, the circuit court convened a hearing on
the School Board’s motion. There were no affidavits filed in support
of the School Board’s motion, nor did the School Board ask to proffer
any testimony. At the outset of the hearing, the School Board’s
attorney admitted he had no eyewitness to verify what was alleged in
the motion for new trial, but he renewed his allegation that Mr.
Robinson’s attorney had staged Mr. Robinson’s actions so that the
jury would believe it was “actively being prevented from seeing a key
piece of evidence in this case.” Mr. Robinson’s counsel vehemently
denied that he had orchestrated any kind of plan or scheme but noted
that he had his back to his client the entire time he was presenting his
closing rebuttal. Moreover, he noted that most of his rebuttal con-
cerned the emotional impact Mr. Robinson had suffered as opposed
to his physical injuries.

At the hearing, the judge who had presided over the trial stated he
had seen Mr. Robinson stand up during the closing rebuttal and that it
“looked like he was going to open his shirt.” The court then elabo-
rated:

I do recall when that—statements were made. And by the time you
[School Board’s counsel] stood up to make your objection, I noticed
that Mr. [Robinson] was standing up about that same time like he was
going to show his—left nipple, I think, was the big center of attention
at that time in the case of what was being referred to. And he was
going to—it looked like he was going to try to show it. And then I
can’t remember; either his counsel or somebody motioned for him to
sit down at that point.

Without making any further findings (beyond stating what it had
observed Mr. Robinson doing during the closing rebuttal)2 the court
concluded: “I’m going to grant the motion for new trial. It’s a close
call here. I think I can almost flip a coin on this. But I’m going to grant
it.”

On January 25, 2019, the court entered a written order granting the
School Board’s motion for new trial based upon its ruling at the
hearing. Mr. Robinson has filed this timely appeal of the court’s order.

Our opinion in Carnival Corp. v. Jimenez, 112 So. 3d 513 (Fla. 2d
DCA 2013), set forth a cogent summary of the law on this issue. In
Jimenez, we explained at some length how trial courts should consider
a motion for new trial based on allegedly improper comments or
conduct, the substantive test and findings that should attend that
consideration under the Florida Supreme Court’s precedents, and how
an appellate court should review a trial court’s ruling on such a
motion:

Generally, improper comments by counsel during closing
argument may provide a ground on which a trial court may properly
grant a motion for a new trial. Mercury Ins. Co. of Fla. v. Moreta, 957
So. 2d 1242, 1250 (Fla. 2d DCA 2007) (citing Allison Transmission,
Inc. v. J.R. Sailing, Inc., 926 So. 2d 404, 407 (Fla. 2d DCA 2006)).
Instances of attorney misconduct during trial may also warrant the
grant of a new trial. Sullivan v. Kanarek, 79 So. 3d 900, 906 (Fla. 2d
DCA 2012); see, e.g., Irizarry v. Moore, 84 So. 3d 1069, 1072 (Fla.
5th DCA 2012). “If the issue of an opponent’s improper argument [or
conduct] has been properly preserved by objection and motion for
mistrial, the trial court should grant a new trial if the argument was ‘so
highly prejudicial and inflammatory that it denied the [objecting] party
its right to a fair trial.’ ” Engle v. Liggett Grp., Inc., 945 So. 2d 1246,
1271 (Fla. 2006) (quoting Tanner v. Beck, 907 So. 2d 1190, 1196 (Fla.
3d DCA 2005)).
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On the other hand, if the issue of an opponent’s improper argument
or conduct has not been preserved by contemporaneous objection and
motion for mistrial, a new trial will only be warranted when the
improper behavior is “of such a nature as to reach into the validity of
the trial itself to the extent that the verdict could not have been
obtained but for such comments.” Id.; see also Murphy [v. Int’l
Robotic Sys., Inc., 766 So. 2d 1010, 1029-30 (Fla. 2000)]. In other
words, if the error has not been properly preserved, a new trial is only
warranted when the improper behavior amounts to fundamental error.
Companioni v. City of Tampa, 51 So. 3d 452, 456 (Fla. 2010).
Because of the inconsistency in this area of the law, the Florida
Supreme Court in Murphy announced a four-part test to be applied in
determining whether unobjected-to improper closing argument
amounts to fundamental error requiring a new trial. To prevail on a
motion for new trial under Murphy requires that the complaining party
“establish that the [challenged] argument [or attorney misconduct]
was (1) improper, (2) harmful, (3) incurable, and (4) so damaging to
the fairness of the trial that the public’s interest in our system of justice
requires a new trial.” Moreta, 957 So. 2d at 1250 (citing Murphy, 766
So. 2d at 1031); Companioni, 51 So. 3d at 456. If the complaining
party successfully establishes these four criteria, the trial court must
grant the party’s motion for a new trial. Platz v. Auto Recycling &
Repair, Inc., 795 So. 2d 1025, 1027 (Fla. 2d DCA 2001).

In reviewing a trial court’s order granting or denying a new trial
based on unobjected-to closing argument, an appellate court must
determine whether such order was an abuse of the trial court’s
discretion. Murphy, 766 So. 2d at 1030-31; Platz, 795 So. 2d at 1026.
“In so doing, [an appellate court must be] mindful that the new trial
remedy is not a tool for punishing attorney misconduct. Rather, its
focus is on the fairness of the proceedings.” Platz, 795 So. 2d at 1026.

Id. at 519-20 (first, second, fourth, fifth, and sixth alterations in
original).

Applying those standards here compels us to reverse the order
below. We have no qualm accepting the veracity of the trial court’s
observations about Mr. Robinson’s conduct during his attorney’s
closing rebuttal. However, the effect of those actions and counsel’s
arguments should have been examined within the framework
established by the Florida Supreme Court in Murphy, 766 So. 2d at
1031. That is, the trial court should have determined (i) whether the
comments and conduct were in fact improper, (ii) whether they caused
harm that was “of such a nature that it reaches into the validity of the
trial itself to the extent that the verdict reached could not have been
obtained but for” the comments and conduct; (iii) whether the harm
was incurable (which is to say, had the trial court sustained a timely
objection and taken curative measures, it “could not have eliminated
the probability that the unobjected-to argument resulted in an
improper verdict”); and (iv) whether the comments and conduct “so
damaged the fairness of the trial that the public’s interest in our system
of justice requires a new trial.” Id. at 1029, 1030; see also Jimenez,
112 So. 3d at 520-22.

The trial court, however, did not engage in this required analysis.
We can extrapolate the first element of the Murphy standard (that the
comments and conduct were improper) from the court’s ruling, but
none of the other three. And the trial court’s observations that the
motion was a “close call” and could have been decided by a “coin flip”
indicate that it would not have found that Mr. Robinson’s actions
during his lawyer’s closing rebuttal met the high thresholds of the
second, third, and fourth elements under Murphy had the trial court
applied them. Rather, it appears that the trial court simply used an
incorrect legal standard, and that, had it applied the correct standard,
it would have properly denied the motion for new trial. Accordingly,
we must reverse the trial court’s order and direct the court to reinstate
the verdict. See Meyers v. Shontz, 251 So. 3d 992, 1004-05 (Fla. 2d
DCA 2018).

Reversed and remanded with instructions. (CASANUEVA and
KELLY, JJ., Concur.)
))))))))))))))))))

1Some of the more notable examples included, “Oh, I’m your daddy. I done fucked
your mama,” and “Oh, Bro, tell your auntie that I said I’m coming over tonight . . . you
know me and your auntie had sex before.”

2The presiding judge also inquired about the evidence of permanent injury that had
been presented to the jury and whether there were any photographs of the nipple in
evidence before the jury but did not make any findings about how the state of the
evidence influenced the court’s ruling on the motion.

*        *        *

Torts—Automobile accident—Collision with motorcycle—Trial court
abused in granting new trial on basis that jury’s verdict finding no
negligence on part of defendant was against manifest weight of
evidence—Trial court’s finding that it was undisputed that defendant
was liable for accident was not supported by trial record—Undisputed
fact that defendant’s lane change resulted in collision with plaintiff’s
motorcycle did not, by itself, make it undisputed that defendant’s lane
change entailed a failure to exercise reasonable care—Remand with
instructions to reinstate jury’s verdict

MICHAEL J. VALENTY, Appellant, v. WILSON SARAIVA, Appellee. 2nd District.
Case No. 2D18-4002. Opinion filed March 11, 2020. Appeal from the Circuit Court for
Hillsborough County; Paul L. Huey, Judge. Counsel: Warren B. Kwavnick of Cooney,
Trybus, Kwavnick, Peets, PLC, Fort Lauderdale, for Appellant. K. Mitch Espat of
MattLaw, Tampa, for Appellee.

(SALARIO, Judge.) A car driven by Michael Valenty collided with a
motorcycle ridden by Wilson Saraiva. Mr. Saraiva sued Mr. Valenty
for negligence, and the jury returned a verdict in favor of Mr. Valenty.
Mr. Saraiva moved for a new trial, which the trial court granted on the
basis that the jury’s verdict was against the manifest weight of the
evidence. In reaching that conclusion, the trial court incorrectly
reasoned that Mr. Valenty’s fault in the accident was undisputed. We
reverse.

Mr. Saraiva and Mr. Valenty were both traveling eastbound on
Linebaugh Avenue in Tampa in the morning of March 26, 2018. Mr.
Saraiva was riding his motorcycle in the left lane, while Mr. Valenty
was driving his car in the right lane about a quarter of a mile ahead.
Mr. Valenty slowed for a red light, which turned green before he had
to come to a complete stop. Mr. Saraiva maintained his speed, and
when their respective vehicles passed through the intersection, they
were not far apart. Mr. Valenty changed lanes from the right lane to
the left lane. As he did so, the rear left side of his car collided with the
front right side of Mr. Saraiva’s motorcycle. Mr. Valenty did not see
Mr. Saraiva’s motorcycle at any time prior to the accident.

Mr. Saraiva sued Mr. Valenty for negligence seeking damages for
injuries he sustained in the accident. The case proceeded to a jury trial.
At the trial, the issues of liability and damages were both litigated. As
to liability, the litigation was over whether Mr. Valenty was negligent.
On damages, the litigation was over the extent to which Mr. Saraiva
suffered all the damages he claimed and the extent to which those
damages were the result of a preexisting injury from a previous
motorcycle accident.

The evidence about the circumstances leading up to the accident
came through the testimony of Mr. Saraiva, the testimony of an
accident reconstruction expert he retained, and the testimony of Mr.
Valenty. Mr. Saraiva’s story was straightforward. He testified that he
was riding his motorcycle at a consistent speed of five miles per hour
below the speed limit alongside Mr. Valenty’s car. According to Mr.
Saraiva, Mr. Valenty’s car unexpectedly moved into the left lane. Mr.
Saraiva tried to swerve left to avoid it but was unable to get out of the
way in time and was struck by Mr. Valenty’s car.

Mr. Valenty’s explanation of what happened was somewhat more
elaborate. He testified that he was driving behind a slow-moving
vehicle in the right lane of Linebaugh Avenue and, at the same time,
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that there was a white SUV not too far behind him in the left lane. Mr.
Valenty wanted to pass the slow-moving vehicle in front of him. He
checked his rear-view mirror and looked over his left shoulder and
saw that the white SUV was too close for him to change lanes and pass
courteously.

Mr. Valenty turned on his blinker and sped up a little to make room
to pass. He checked his rear-view mirror and looked over his shoulder
again, and this time the SUV was far enough behind him for him to
pass. He did not see any other vehicles. He was traveling at forty-five
miles per hour, which was the speed limit on Linebaugh Avenue. He
began changing lanes, and after he got a third of the way into the left
lane, he heard brakes screeching. A couple of seconds later, he felt Mr.
Saraiva’s motorcycle run into his car. Mr. Valenty argued that because
he checked twice and did not see the motorcycle either time, Mr.
Saraiva must have been behind the white SUV just before Mr. Valenty
started changing lanes. Mr. Valenty asserted that Mr. Saraiva must
have tried to speed around the white SUV and get back into the left
lane at the same time Mr. Valenty was changing lanes and that it was
this unsafe maneuver that caused the accident.

Mr. Saraiva’s accident reconstruction expert opined that Mr.
Saraiva was driving safely and that Mr. Valenty changed into the left
lane without seeing Mr. Saraiva, thereby causing the accident. He did
not, however, opine that Mr. Valenty was negligent. Rather, when
asked during direct examination whether Mr. Valenty was driving
safely, he opined that Mr. Valenty’s “intention appeared to be safe, but
. . . he failed to recognize the motorcycle.” And during cross-examina-
tion, he testified that motorists often encounter difficulties in seeing
motorcycles that they do not encounter in seeing cars, especially at
night. He explained that because motorcycles have only one headlight
and typically do not drive in the center of a lane (to avoid oil deposited
there), it is possible for a driver looking in a rear view mirror to believe
he or she is seeing a car with two headlights when really there is a
motorcycle with one headlight aligned in front of one of the headlights
of a car that is traveling behind it.

The expert further acknowledged that Mr. Valenty’s theory that
Mr. Saraiva made a fast and unsafe passing maneuver around the
white SUV was possible given the evidence. The expert believed that
it was highly unlikely that theory was how the accident happened,
however, because (1) it would have been difficult for Mr. Saraiva to
speed around the SUV and be back in the left lane near Mr. Valenty at
the time the collision occurred and (2) the position in which Mr.
Saraiva’s motorcycle fell after hitting Mr. Valenty’s car made the
theory less likely.

At the close of the evidence, Mr. Saraiva made a motion for a
directed verdict solely on the issue of causation—not on whether Mr.
Valenty was negligent—which the trial court denied. The case was
then submitted to the jury. With respect to Mr. Valenty’s alleged
liability to Mr. Saraiva, the jury was presented with a standard
interrogatory that asked it to determine whether there was “negligence
on the part of Defendant Michael J. Valenty, which was a legal cause
of damage to Wilson Saraiva.” See In re Standard Jury Instructions in
Civil Cases—Report No. 12-01, 130 So. 3d 596, 629 (Fla. 2013). The
jury answered that question in the negative, thus resolving the case in
Mr. Valenty’s favor.

Mr. Saraiva filed a motion for a new trial in which he argued that
improper and inflammatory comments by defense counsel during
closing arguments prejudiced him and that the trial court should have
granted a directed verdict on causation. At a hearing on the motion, the
trial court sua sponte considered whether the jury’s verdict was
against the manifest weight of the evidence, explaining that “it just
never entered my mind when I was sitting there waiting for that jury
to come back that I was going to hear” a defense verdict. The trial
court stated that “it is certainly as surprising a verdict as I think I’ve

ever gotten” because “I mean, the guy pulled over in his lane, hit him,
hit him in the blind side of his car,” it was “dark,” and Mr. Valenty
“admitted he was speeding up to get in front of a slow driver in front
of him.”

The trial court later entered a written order granting a new trial on
grounds that the verdict “was against the manifest weight of the
evidence” because “it was undisputed that Mr. Valenty caused the
accident by crossing into Mr. Saraiva’s lane of traffic.” Although the
order is phrased in terms of causation, given the trial court’s com-
ments at the hearing, we take it to mean that the trial court concluded
that Mr. Valenty’s liability for the accident was undisputed. Indeed,
had the trial court meant only that causation was undisputed, it could
not have ordered a new trial because it would have remained possible
that the jury decided the case adversely to Mr. Saraiva on the basis that
Mr. Valenty was not negligent even if causation had been undisputed.
See Meyers v. Shontz, 251 So. 3d 992, 1002 (Fla. 2d DCA 2018)
(citing Hernandez v. Gonzalez, 124 So. 3d 988, 990 (Fla. 4th DCA
2013)).

In this timely appeal, Mr. Valenty argues that the trial court erred
in granting a new trial because his fault in the accident, contrary to the
trial court’s reasoning, was not undisputed.1 Our review is for abuse
of discretion. Moore v. Gillett, 96 So. 3d 933, 938 (Fla. 2d DCA
2012). In applying that deferential standard to the facts here, we are
mindful that “it takes a stronger showing of error in order to reverse an
order granting a new trial than an order denying a new trial.” Id.
(quoting Harris v. Grunow, 71 So. 3d 186, 188 (Fla. 3d DCA 2011));
see also Grant v. Williams, 190 So. 2d 23, 26 (Fla. 2d DCA 1966)
(describing “the old rule that a stronger showing is required to upset
an order granting than an order denying a motion for new trial”).

The deference the law grants a trial court granting a motion for new
trial based on the manifest weight of the evidence does not, however,
grant it a license to operate “as a super-juror by disregarding a jury’s
verdict simply because the judge would have rendered a different one
had it been the judge’s choice to make.” Meyers, 251 So. 3d at 999
(citing Brown v. Estate of Stuckey, 749 So. 2d 490, 495 (Fla. 1999);
Phar-Mor of Fla., Inc. v. Steuernagel, 550 So. 2d 548, 550 (Fla. 2d
DCA 1989)). Rather, the trial court’s role is to assess the totality of the
evidence presented at trial and intervene only when that evidence is
manifestly weighted to the movant’s side. See Meyers, 251 So. 3d at
1000; Phar-Mor, 550 So. 2d at 550. And if it decides to grant a new
trial on that basis, the trial court must state its reasons with specificity
in a written order so that its decision can be effectively reviewed on
appeal. See Fla. R. Civ. P. 1.530(f) (requiring an order granting a new
trial to “specify the specific grounds therefor”); Prime Motor Inns,
Inc. v. Waltman, 480 So. 2d 88, 89-90 (Fla. 1985). It follows from
those premises, then, that the reasons the trial court gives for granting
a new trial must actually be supported by the trial record. See Hashmi-
Alikhan v. Staples, 241 So. 3d 264, 268 (Fla. 5th DCA 2018) (“[I]t is
well-settled that a trial court abuses its discretion when its reasons for
granting a new trial are not supported by the record.” (citing
Wackenhut Corp. v. Canty, 359 So. 2d 430, 435-36 (Fla. 1978))).

The trial court’s reason for finding the verdict against the manifest
weight of the evidence in this case—that it was undisputed that Mr.
Valenty was liable for the accident—is not supported by the trial
record. It is, of course, entirely true that Mr. Valenty’s decision to
change lanes was a cause of the accident in the sense that the accident
would not have happened had he never changed lanes. But that fact
alone says nothing—or at least says nothing much—about whether
Mr. Valenty’s conduct in changing lanes was negligent, which is a
question the jury was legally required to answer yes to in order to hold
Mr. Valenty liable. See Meyers, 251 So. 3d at 1002 (“For a defendant
to be liable on a negligence claim, of course, there must be both
negligence and causation.”). The jury here was correctly instructed
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that in order to find that Mr. Valenty was negligent, it had to find that
in changing lanes he either did something that a reasonably careful
person would not have done, or he failed to do something that a
reasonably careful person would have done in similar circumstances.
See Fla. Std. Jury Instr. (Civil) 401.4. The undisputed fact that Mr.
Valenty’s lane change resulted in a collision with Mr. Saraiva’s
motorcycle does not by itself make it undisputed that Mr. Valenty’s
lane change entailed a failure to exercise reasonable care.2 See
Marcano v. Puhalovich, 362 So. 2d 439, 441 (Fla. 4th DCA 1978)
(“Plaintiff’s entitlement to recovery depends upon the existence of
negligence by the defendant in the operation of his automobile. The
mere occurrence of an accident does not give rise to an inference of
negligence . . . .”); see also Meyer v. Torrey, 452 So. 2d 672, 673 (Fla.
2d DCA 1984) (“It is still fundamental, of course, that the mere
occurrence of an accident does not give rise to an inference of
negligence . . . .”).

Whether Mr. Valenty failed to exercise reasonable care plainly was
disputed. It is entirely permissible to change lanes from the right to the
left lane to pass a slower driver, even when it is dark out. See, e.g., §
316.083(1), Fla. Stat. (2017) (governing the overtaking and passing
of a vehicle). Mr. Valenty testified that before changing lanes he
looked in his mirror and looked over his shoulder. After determining
that he could not change lanes courteously with regard to the SUV
behind him, he turned on his blinker, moved forward and checked in
his mirror and over his shoulder again before attempting to change
lanes. Mr. Saraiva’s own expert opined that Mr. Valenty’s intentions
were safe, and although the expert had ample opportunity to do so, he
did not opine that Mr. Valenty failed to use reasonable care when he
changed lanes. He also identified circumstances under which a driver
could change lanes without seeing a motorcycle despite his or her best
efforts to change lanes safely. And he opined that Mr. Valenty’s
theory that Mr. Saraiva caused the accident by speeding around the
white SUV was possible under the evidence presented. If the jury
credited Mr. Valenty’s testimony, it would have been entirely
reasonable for it to determine that he was not careless and answer the
interrogatory asking it whether there was negligence on the part of Mr.
Valenty that was a legal cause of loss to Mr. Saraiva in the negative.

Although the jury in this case was not so instructed, we recognize
that a driver behaves negligently when he or she suddenly changes
lanes, unless that sudden lane change is made necessary by a sudden
emergency. See, e.g., Holmes v. Surfus, 194 So. 2d 283, 284 (Fla. 2d
DCA 1967). But here, in Mr. Valenty’s telling, his change of lanes
was deliberate and obvious in coming. If the jury believed Mr.
Valenty about his actions when he made the change of lanes, it could
have concluded that the lane change was not sudden and that Mr.
Valenty was not negligent. Cf. Dep’t of Highway Safety & Motor
Vehicles v. Saleme, 963 So. 2d 969, 972 (Fla. 3d DCA 2007) (affirm-
ing directed verdict in favor of defense where, among other things,
there was no evidence that the lane change was sudden and the driver
testified “that when he pulled onto the roadway, there had been a
break in the traffic, he turned to his left to make sure that no other
traffic was coming, and he continued to look to his left as he crossed
into the middle and then into the left lane”).

Thus, the trial court abused its discretion because its reason for
granting a new trial is not supported by the record. Contrary to what
the trial court concluded, the issue of Mr. Valenty’s negligence was in
dispute and the record here makes it impossible to say that the
evidence is manifestly weighted in either direction. We might reach
a different conclusion had the trial court, in finding the evidence
manifestly weighted toward Mr. Saraiva, been concerned about some
issue with respect to Mr. Valenty’s credibility. See Van v. Schmidt,
122 So. 3d 243, 253-54 (Fla. 2013) (discussing the role of witness
credibility in a trial court’s assessment of a motion for new trial based

on the manifest weight of the evidence). But the trial court did not base
its new trial decision on that kind of issue; it reasoned only that Mr.
Valenty’s liability was undisputed. That reasoning is unsupported by
the trial evidence.

Accordingly, we reverse the trial court’s order granting a new trial.
We remand with instructions for the trial court to reinstate the jury’s
verdict. See TLO S. Farms, Inc. v. Heartland Farms, Inc., 282 So. 3d
145, 150 (Fla. 2d DCA 2019) (remanding for reinstatement of the jury
verdict where the trial court’s reasons for granting a new trial did not
support a conclusion that the verdict was contrary to the manifest
weight of the evidence); Phar-Mor, 550 So. 2d at 550-51 (remanding
for reinstatement of the jury verdict where the trial evidence on
liability was in conflict and the new trial order “made no findings or
reference to the credibility of witnesses”).

Reversed and remanded with instructions. (CASANUEVA and
LaROSE, JJ., Concur.)
))))))))))))))))))

1Mr. Valenty has not raised any appellate issue concerning the trial court’s decision
to address the “manifest weight of the evidence” ground for a new trial on its own
initiative even though Mr. Saraiva had not sought a new trial on that basis. We thus
express no opinion on that question. See I.R.C. v. State, 968 So. 2d 583, 588 (Fla. 2d
DCA 2007) (“[A] reviewing court [will] ordinarily reverse only on the basis of the
specific arguments presented by the appellant.”).

2Mr. Saraiva has never argued and the trial court has never concluded that the
doctrine of res ipsa loquitur applies on the facts here. See Clark v. Polk County, 753 So.
2d 138, 143 (Fla. 2d DCA 2000) (“Outside the relatively rare circumstances implicating
the principle of res ipsa loquitor [sic], it is well-settled that the mere occurrence of a
mishap does not prove that the mishap resulted from tortious conduct.”).

*        *        *

Criminal law—Habeas corpus—Pretrial release—Excessive bond—
Trial court abused its discretion by setting monetary bail in aggregate
amount that was so far beyond defendant’s financial capability that he
had no prospect of posting it and that was far in excess of amount
necessary to accomplish primary purposes of bail, especially in light of
other conditions prescribed by court or available to it—Petitioner had
right to be released on reasonable conditions pending trial where he
was not charged with capital offense or offense punishable by life
imprisonment and state had not filed petition for pretrial detention or
satisfied burden of proving that no conditions of release could reason-
ably protect community from risk of physical harm to persons, assure
presence of defendant at trial, or assure integrity of judicial process—
Further, because crimes charged against defendant were not desig-
nated in statute as “dangerous,” there was a statutory presumption
favoring release on nonmonetary conditions—Circuit court appeared
to discount that presumption based on its view that defendant’s alleged
possession of child pornography posed an unreasonable danger to the
community, although facts furnished no reasonable basis to conclude
that any potential danger posed by defendant’s release could not be
alleviated by nonmonetary conditions—Remand for new determina-
tion of reasonable bail and pretrial conditions

ALAN DALE SEWELL, Petitioner, v. PAUL BLACKMAN, SHERIFF OF
HIGHLANDS COUNTY, FLORIDA, Respondent. 2nd District. Case No. 2D20-84.
Opinion filed March 11, 2020. Petition for Writ of Habeas Corpus to the Circuit Court
for Highlands County; Peter F. Estrada, Judge. Counsel: Robert J. Buonauro, New
Smyrna Beach, for Petitioner. Ashley Moody, Attorney General, Tallahassee, and
David Campbell, Assistant Attorney General, Tampa, for Respondent.

(NORTHCUTT, Judge.) Alan Dale Sewell has petitioned for a writ of
habeas corpus, complaining that the monetary bond required as a
condition of his pretrial release on pending criminal charges is
excessive. We agree, and we grant the petition.

Setting conditions of release, including whether and how much
monetary bail must be posted, is a matter for the discretion of the trial
court, whose determination may be reversed only if that discretion is
abused. Norton-Nugin v. State, 179 So. 3d 557, 559 (Fla. 2d DCA
2015). Seeking a writ of habeas corpus is the proper method for
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obtaining review of pretrial release conditions. Id. An appellate court
will grant relief if the petitioner demonstrates that the conditions
imposed for his release are unreasonable under the circumstances.
Alvarez v. Crowder, 645 So. 2d 63, 64 (Fla. 4th DCA 1994).

Sewell is charged with 305 third-degree felony counts of possess-
ing, controlling, or intentionally viewing child pornography, §
827.071(5)(a), Fla. Stat. (2019), and two misdemeanors. At issue here
is a pretrial release order setting Sewell’s monetary bond at $1000 for
each child pornography charge and $500 per misdemeanor, resulting
in an aggregate monetary bond of $306,000.1

The undisputed evidence established that Sewell has no ability to
meet that condition. He is over fifty-six years old, unemployed, and
disabled. When he was arrested, he was residing in a home owned by
his mother, who lives across the street in another home she owns.
Sewell had been receiving $771 per month in disability payments, but
those payments ceased due to his detention in jail. He has no savings,
and there are only about thirty dollars in his checking account. In
addition to providing his housing, Sewell’s mother has been paying
his medical expenses. She testified that she is willing to post his bond
and that she can afford a bond in the $10,000-$25,000 range.2

The right of an accused to be released on reasonable conditions
pending trial is enshrined in Florida’s constitution at article I, section
14. With two exceptions, that provision directs that “every person
charged with a crime or violation of municipal or county ordinance
shall be entitled to pretrial release on reasonable conditions.” Id. One
exception applies only to an accused who is charged with a capital
offense or an offense punishable by life imprisonment, and so it is not
implicated by the third-degree felonies charged against Sewell. Id.
Under the other exception to the right of pretrial release, an accused
may be detained if “no conditions of release can reasonably protect the
community from risk of physical harm to persons, assure the presence
of the accused at trial, or assure the integrity of the judicial process[.]”
Id. This exception, too, is inapplicable here because the State has not
affirmatively invoked it by filing a motion for pretrial detention and
satisfying the burden of proof such a motion entails. See Preston v.
Gee, 133 So. 3d 1218, 1223-25 (Fla. 2d DCA 2014); see also Miller
v. State, 980 So. 2d 1092, 1093-94 (Fla. 2d DCA 2008). Thus, Sewell
is constitutionally entitled to pretrial release on reasonable conditions.

Florida Rule of Criminal Procedure 3.131 governs pretrial release.
See § 907.041(2), Fla. Stat. (2019). The rule sets forth a range of
possible conditions in increasing order of restrictiveness, from release
on personal recognizance up to posting bail in the form of a cash
deposit or a surety bond. Fla. R. Crim. P. 3.131(b)(1). It requires the
court to impose the first, least restrictive, listed condition that would
reasonably protect the community from risk of physical harm to
persons, assure the presence of the accused at trial, and assure the
integrity of the judicial process. If no single condition would ade-
quately satisfy those criteria, the court is permitted to impose a
combination of conditions. Id.

Notably, because the crimes charged against Sewell are not
designated as “dangerous” in section 907.041(4)(a), there is a
statutory presumption favoring his release on nonmonetary condi-
tions. See § 907.041(3); see also Fla. R. Crim. P. 3.131(b)(1). But in
its order setting Sewell’s conditions of release, the circuit court
appeared to discount that presumption based on its view that Sewell’s
alleged offenses pose an “unreasonable danger to [the] community.”
In support of that assertion, the court quoted State v. Beckman, 547 So.
2d 210, 211 (Fla. 5th DCA 1989): “Possession of child pornography,
unlike adult pornography, is a sad guarantee that children have been
and will be abused. It fuels the economic motive for production of
child pornography and is an integral part of the production-distribu-
tion cycle.”

We certainly concur in Beckman’s observation that possessing

child pornography harms society by creating an economic incentive
for the creation of such material. However, the Beckman opinion was
not concerned with whether that systemic economic incentive posed
a danger for purposes of setting reasonable conditions of an individual
accused’s pretrial release. Rather, the court was discussing the
potential First Amendment implications of a statute that criminalizes
the private possession of child pornography in one’s home. In other
words, the perniciousness of the activity is why it is illegal; it is not in
itself a justification for effectively denying pretrial release by setting
an exorbitant bail amount.

Whether the risk is of physical harm to persons, flight, or failure to
appear for court hearings, in Sewell’s case the facts furnish no
reasonable basis to conclude that any potential danger posed by
Sewell’s release cannot be alleviated by nonmonetary conditions. See
Norton-Nugin, 179 So. 3d at 560 (reasoning that the special conditions
of the accused’s release were sufficient to protect against the risk of
flight, danger to the community at large, and to children in the
community; thus the purposes of pretrial release could be accom-
plished without requiring the accused to post an excessive $150,000
bond). Indeed, pursuant to rule 3.131(b)(1), the court prescribed
numerous other conditions of Sewell’s release: He must live with his
mother. All Internet access accounts, including those at his mother’s
house, must be terminated. Sewell is prohibited to access the Internet
or to possess any type of electronic device that could access the
Internet. He may not have contact with anyone under eighteen years
old, including minors in his family, and he may not go near any
school, facility, or grounds where minors are located. Sewell must
meet with his pretrial release officer twice each week and make his
mobile phone available for the officer’s inspection. With some
specific exceptions, he may not leave Highlands County.3

In substantial part, the pretrial release considerations in this case
are similar to those in Narducci v. State, 952 So. 2d 622 (Fla. 4th DCA
2007). Narducci was charged with two counts of lewd computer
solicitation of a child. Id. at 622-23. The circuit court set his bond at
$150,000 per count for a total bond of $300,000. Id. at 623. However,
Narducci’s financial circumstances were such that he could afford to
post a bond of only about $25,000. Id. He filed a motion to reduce
bond, but the court denied it, reasoning that given the nature of the
offenses and the arrest affidavit there was no way to protect juvenile
members of the public due to the ease of accessing the Internet. Id. The
Fourth District granted habeas relief, reasoning among other things
that the bond imposed was tantamount to no bond at all and that the
trial court had failed to consider nonmonetary conditions such as
barring Narducci from accessing the Internet. Id. at 623-24.

Similarly, in this case the circuit court abused its discretion by
setting monetary bail in an aggregate amount that is so far beyond
Sewell’s financial capability that he has no prospect of posting it.4 We
emphasize that the

[p]rimary purposes of bail in a criminal case are to relieve the accused
of imprisonment, to relieve the state of the burden of detaining the
accused pending the trial, and to place the accused as much under the
power of the court as if he were in custody of the proper officer.

Norton-Nugin, 179 So. 3d at 559 (quoting Pinellas County v. Robert-
son, 490 So. 2d 1041, 1042 (Fla. 2d DCA 1986)). The monetary bond
imposed here is far in excess of that necessary to accomplish those
purposes, especially in light of the other conditions prescribed by the
court or available to it. It is tantamount to granting Sewell no release
at all, in violation of the Florida Constitution. See Cameron v.
McCampbell, 704 So. 2d 721, 723 (Fla. 4th DCA 1998); Good v.
Wille, 382 So. 2d 408, 410 (Fla. 4th DCA 1980).

 Accordingly, we grant the petition and quash the circuit court’s
order setting bail. The court shall forthwith make a new determination
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of reasonable bail and pretrial conditions. The parties may be given an
opportunity to present additional evidence if the trial court deems it
necessary. See Good, 382 So. 2d at 411.

Petition granted. (SILBERMAN and KELLY, JJ., Concur.)
))))))))))))))))))

1This is the third time this court has considered the matter of Sewell’s bond. It was
initially set at $10,000 per count of possession of child pornography and $1000 per
misdemeanor. By unpublished order in case 2D19-3698, we previously granted a
habeas corpus petition filed by Sewell because his bond was tantamount to no bond at
all. Thereafter, the circuit court reduced the bond for each child pornography charge to
$4000 and reduced the bond on the misdemeanor charges to $500 each. Again, by
unpublished order in case 2D19-4285, this court granted a habeas corpus petition filed
by Sewell on the basis that his aggregate bail of $1,221,000 was tantamount to no bond
at all. The bond at issue here was imposed following the latter order.

2When assessing the financial circumstances of an accused, it is appropriate to
consider the willingness and abilities of the accused’s family and friends to contribute
to his or her bail. See Henley v. Jenne, 796 So. 2d 1273, 1275 (Fla. 4th DCA 2001) (“By
agreeing to become financially responsible for a defendant’s bail these family members
and friends have a very personal stake in seeing the defendant appear in court when
scheduled. With that stake and their close relationship with the defendant comes their
peculiar ability to use their power and influences to make certain that he will meet his
obligation to appear.”).

3The court apparently failed to consider other nonmonetary conditions such as
placing Sewell under house arrest or ordering him to wear an electronic security
bracelet monitored by GPS. See Alvarez v. Felton, 639 So. 2d 994, 995 (Fla. 3d DCA
1994) (finding no abuse of discretion in the imposition of house arrest); see also State
v. Patino, 192 So. 3d 495, 496 (Fla. 2d DCA 2016) (discussing home detention and
GPS monitoring).

4When setting the current bond, the circuit court expressed some frustration about
the difficulty of setting a reasonable bond in light of the volume of the charges against
Sewell. See Fla. R. Crim. P. 3.131(b)(2) (requiring that if a court sets monetary bond,
the court must set a separate and specific bail amount for each charge). But when
considering an accused’s financial resources, it is appropriate for the court to consider
the aggregate bond. See Alexander v. Broward Cty. Sheriff’s Office, 6 So. 3d 707, 708
(Fla. 4th DCA 2009) (“Petitioner seeks habeas corpus relief in this court on the grounds
that the total amount of the bond set is excessive in light of his financial circumstances.
It is well settled that excessive bond is tantamount to no bond, and that an appellate
court will grant relief where the petitioner shows that the amount of bond set is
unreasonable under the circumstances.” (emphasis added)). We also note that cases
involving possession of child pornography are likely to involve voluminous charges
because the statute allows the State to file separate charges for the possession, control,
or intentional viewing of each file on a per-child basis. § 827.015(5)(a). This is
exacerbated when the charges involve the use of the Internet because digital files can
be transmitted instantaneously. See State v. Cohen, 696 So. 2d 435, 439 (Fla. 4th DCA
1997).

*        *        *

Mortgage foreclosure—Trial court erred in denying motion to vacate
foreclosure sale and certificate of sale where sale occurred while timely
motion for rehearing was pending in trial court

KAREN KERNAN, individually and as Trustee under the 3725 Helmig Land Trust
Agreement, Appellant, v. DEUTSCHE BANK NATIONAL TRUST COMPANY, as
Trustee for Morgan Stanley Home Equity Loan Trust 2006-1, Appellee. 2nd District.
Case No. 2D19-373. Opinion filed March 11, 2020. Appeal from the Circuit Court for
Sarasota County; Andrea McHugh, Judge. Counsel: Niles B. Whitten, Gainesville, for
Appellants. Jonathan Jacobson, Zachary Ullman, and Jennifer Travieso of Aldridge |
Pite, LLP, Delray Beach, for Appellee.

(LaROSE, Judge.) Karen Kernan, individually and as Trustee under
the 3725 Helmig Land Trust Agreement, appeals the trial court’s final
judgment of foreclosure, order denying Ms. Kernan’s motion for
rehearing and to vacate final judgment, and order denying Ms.
Kernan’s objection and motion to vacate the sale and certificate of
sale.

Ms. Kernan correctly argues and Deutsche Bank National Trust
Company, as Trustee for Morgan Stanley Home Equity Loan Trust
2006-1, correctly concedes that she is entitled to vacatur of the
foreclosure sale because the sale occurred while Ms. Kernan’s timely
motion for rehearing was pending in the trial court. See Lowenstein v.
U.S. Bank Nat’l Ass’n, 253 So. 3d 86, 87 (Fla. 2d DCA 2018) (“It is
well settled that a foreclosure sale cannot be held while a timely
motion for rehearing is pending because enforcement of a final
judgment is suspended by the filing of the rehearing motion.” (quoting

944 CWELT-2007 LLC v. Bank of Am., N.A., 194 So. 3d 470, 471 (Fla.
3d DCA 2016))); Hoffman v. BankUnited, N.A., 137 So. 3d 1039,
1039 (Fla. 2d DCA 2014) (“[W]e agree that the foreclosure sale of the
property must be set aside because the sale was conducted while
Hoffman’s timely motion for rehearing was pending.”).

Accordingly, we reverse the trial court’s order denying Ms.
Kernan’s objection and motion to vacate the sale and certificate of
sale, vacate the foreclosure sale, and remand with instructions for the
trial court to set a new foreclosure sale date and for further proceed-
ings consistent with this opinion. See Hoffman, 137 So. 3d at 1039
(“Because the trial court disposed of the rehearing motion some time
after the sale, the court may again order the foreclosure sale of the
property on remand.”). We affirm in all other respects, without
comment.

Affirmed in part; reversed in part; vacated in part; remanded with
directions. (KHOUZAM, C.J., and VILLANTI, J., Concur.)

*        *        *

Paternity—Child support—Final judgment and income withholding
order affirmed—Appeal of portion of judgment finding entitlement to
attorney’s fees without determining amount dismissed

A.J.S., Appellant, v. E.D.E., Appellee. 2nd District. Case No. 2D18-1672. March 11,
2020. Appeal from the Circuit Court for Polk County; John Radabaugh, Judge.
Counsel: A.J.S., pro se. Wendy L. Fisher and J.W. Taylor of Taylor and Associates,
Attorneys at Law, P.L., Winter Haven, for Appellee.

(SILBERMAN, Judge.) A.J.S. appeals a final judgment of paternity
and an income withholding order for child support regarding M.A.S.,
the son of A.J.S. and E.D.E. A.J.S. has not shown reversible error on
the record before us regarding child support, the parenting plan, or the
determination of paternity, and we affirm the final judgment and
income withholding order on those issues without further discussion.
As to the challenge to attorney’s fees, the final judgment awards
entitlement to fees to E.D.E. but reserves jurisdiction to determine the
amount. We do not have jurisdiction to review an order that deter-
mines entitlement to attorney’s fees but not the amount. See Wolf v.
Wolf, 276 So. 3d 48, 49 (Fla. 2d DCA 2019); Card v. Card, 122 So. 3d
436, 437 (Fla. 2d DCA 2013). Therefore, we dismiss the appeal of the
final judgment as a nonfinal, nonappealable order to the extent it
awards entitlement to attorney’s fees. See Card, 122 So. 3d at 437.

Affirmed in part and dismissed in part. (VILLANTI and
BADALAMENTI, JJ., Concur.)

*        *        *

Criminal law—Sentencing—Written order to be corrected to conform
to oral pronouncement of mandatory life sentence for attempted
second-degree murder with firearm, rather than the sentence of life
imprisonment with 25-year mandatory minimum reflected in written
sentence

YGNACIO SANCHEZ, Appellant, v. STATE OF FLORIDA, Appellee. 2nd District.
Case No. 2D17-1271. March 11, 2020. Appeal from the Circuit Court for Lee County;
Ramiro Manalich, Judge. Counsel: Brooke E. Teal, Special Assistant Public Defender,
Tampa, for Appellant. Ashley Moody, Attorney General, Tallahassee, and Chelsea N.
Simms, Assistant Attorney General, Tampa, for Appellee.

(ATKINSON, Judge.) Ygnacio Sanchez appeals his convictions and
sentences for attempted second-degree murder with a firearm and
child abuse with a firearm. We affirm his convictions and sentences
without further comment. However, we remand for a correction of a
scrivener’s error in his written sentence to conform with the trial
court’s oral pronouncement on the sentence for attempted second-
degree murder with a firearm.

At sentencing, the trial court orally imposed a mandatory minimum
life sentence for attempted second-degree murder with a firearm
pursuant to section 775.087(2)(a)3., Florida Statutes (2015). The court
made no mention of a twenty-five-year mandatory minimum to be
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imposed along with the life sentence. However, the written sentence
reflects a sentence of life imprisonment with a mandatory minimum
sentence of twenty-five years for attempted second-degree murder.
This is an illegal sentence. See Hatten v. State, 203 So. 3d 142, 146
(Fla. 2016) (“Although . . . the 10-20-Life statute prevails over the
general sentencing maximums, if the trial court chooses to impose a
sentence beyond the selected mandatory minimum sentence pursuant
to the 10-20-Life statute, additional statutory authority is required.”);
Martinez v. State, 114 So. 3d 1119, 1120 (Fla. 2d DCA 2013)
(reversing the defendant’s life sentence with a twenty-five-year
minimum mandatory for attempted second-degree murder with a
firearm because the sentence improperly exceeded the statutory
maximum under section 775.082(3)(b)); McLeod v. State, 52 So. 3d
784, 786 (Fla. 5th DCA 2010) (same).

Therefore, the written sentence reflecting the illegal sentence must
be corrected to conform with the trial court’s oral pronouncement of
the mandatory minimum life sentence under section 775.087(2)(a)3.
See Mendenhall v. State, 48 So. 3d 740, 750 (Fla. 2010) (“[T]he trial
court has discretion to impose a mandatory minimum within the range
of twenty-five years to life . . . notwithstanding the statutory maximum
of thirty years contained in section 775.082.”); see also Rivera v.
State, 117 So. 3d 449, 449 (Fla. 2d DCA 2013) (affirming but
remanding for correction of written sentence to conform to the oral
pronouncement); Holmes v. State, 84 So. 3d 421, 422 (Fla. 2d DCA
2012) (same).

Affirmed and remanded with instructions. (KHOUZAM, C.J., and
KELLY, JJ., Concur.)

*        *        *

Arbitration—Appeals—Jurisdiction—Review of arbitration award
entered in favor of condominium association is properly obtained by
filing timely motion for trial de novo in circuit court—Appeal dis-
missed

BRIGITTE CICCARELLO, Appellant, v. SIENA VILLAS AT BEACH PARK
CONDOMINIUM ASSOCIATION, INC., Appellee. 2nd District. Case No. 2D18-
3748. Opinion filed March 11, 2020. Appeal from the Department of Business and
Professional Regulation. Counsel: Brigitte Ciccarello, pro se. Scott B. Tankel and
Robert L. Tankel of Tankel Law Group, Dunedin, for Appellee.

[Original Opinion at 45 Fla. L. Weekly D143a]

BY ORDER OF THE COURT:
This court, sua sponte, withdraws the prior opinion dated January

17, 2020, and the attached opinion is issued in its place. Appellant’s
motion for rehearing and clarification is denied. No further motions
for rehearing will be entertained.

(PER CURIAM.)Brigitte Ciccarello seeks review of the arbitration
award entered in favor of Siena Villas at Beach Park Condominium
Association, Inc. Because such review is properly obtained only by
filing a timely motion for a trial de novo in the circuit court, we have
no jurisdiction to review this order. See § 718.1255(4)(k), Fla. Stat.
(2016) (“The right to file for a trial de novo entitles the parties to file
a complaint in the appropriate trial court for a judicial resolution of
the dispute.” (emphasis added)). Accordingly, we must dismiss this
appeal.

Dismissed. (VILLANTI and SLEET, JJ., Concur. LUCAS, J.,
Concurs in result only.)

*        *        *

Criminal law—Competency of defendant—Remand for entry of nunc
pro tunc written order conforming to trial court’s oral determination
that defendant was competent to stand trial

ROCKY T. BUNNELL, Appellant, v. STATE OF FLORIDA, Appellee. 2nd District.
Case No. 2D18-3793. March 11, 2020. Appeal from the Circuit Court for Hillsborough
County; Mark R. Wolfe, Judge. Counsel: Howard L. Dimmig, II, Public Defender, and

Tosha Cohen, Assistant Public Defender, Bartow, for Appellant. Ashley Moody,
Attorney General, Tallahassee, for Appellee.

(PER CURIAM.) Rocky Bunnell appeals four judgments and
sentences entered pursuant to a negotiated plea agreement. We affirm
his judgments and sentences. However, “[b]ecause the trial court
made an oral determination that” Mr. Bunnell “was competent but
failed to render a written order to that effect we must remand the case
to the trial court for entry of a nunc pro tunc order finding” Mr.
Bunnell “competent to stand trial.” See Holland v. State, 185 So. 3d
636, 637 (Fla. 2d DCA 2016); see also Hampton v. State, 988 So. 2d
103, 106 (Fla. 2d DCA 2008); Corbitt v. State, 744 So. 2d 1130, 1130
(Fla. 2d DCA 1999).

Affirmed; remanded with directions. (SILBERMAN, MORRIS,
and LUCAS, JJ., Concur.)

*        *        *

DOUGIE GLIDDEN, Appellant, v. STATE OF FLORIDA, Appellee. 2nd District.
Case No. 2D17-4264. Opinion filed March 11, 2020. Appeal from the Circuit Court for
Hillsborough County; Christopher C. Sabella and Thomas Barber, Judges. Counsel:
Rupak R. Shah and Nicole N. Sanchez of Escobar & Associates, P.A., Tampa, for
Appellant. Ashley Moody, Attorney General, Tallahassee, and Cynthia E. Richards,
Assistant Attorney General, Tampa, for Appellee. 

(PER CURIAM.) Affirmed without prejudice to Glidden’s right to file
a motion for postconviction relief pursuant to Florida Rule of Criminal
Procedure 3.850. Any claim of ineffective assistance of counsel based
on defense counsel’s failure to request exclusion of autopsy photo-
graphs and of portions of the medical examiner’s testimony shall not
be regarded as duplicative.

Affirmed. (VILLANTI, BLACK, and ROTHSTEIN-YOUAKIM,
JJ., Concur.)

*        *        *

HARRY LEE DAVIS, JR., Appellant, v. STATE OF FLORIDA, Appellee. 2nd
District. Case No. 2D18-90. Opinion filed March 11, 2020. Appeal from the Circuit
Court for Polk County; Reinaldo Ojeda, Judge. Counsel: Howard L. Dimmig, II, Public
Defender, and Maureen E. Surber, Assistant Public Defender, Bartow, for Appellant.
Ashley Moody, Attorney General, Tallahassee, and Peter Koclanes, Assistant Attorney
General, Tampa, for Appellee.

(PER CURIAM.) Affirmed. See White v. State, 271 So. 3d 1023, 1028
(Fla. 4th DCA 2019) (“Florida’s juvenile sentencing procedure set
forth in section 921.1401[, Florida Statutes,] does not violate the Sixth
Amendment under Apprendi [v. New Jersey, 530 U.S. 466 (2000),]
and its progeny.”); Simmons v. State, 267 So. 3d 1067, 1069 (Fla. 1st
DCA 2019) (“[T]his Court has previously rejected the argument that
a jury, rather than the trial court, must determine whether a life
sentence is appropriate under the statutory factors in section
921.1401.”); Beckman v. State, 230 So. 3d 77, 97 (Fla. 3d DCA 2017)
(“Florida’s juvenile sentencing procedure set forth in section
921.1401, as contemplated by Miller [v. Alabama, 567 U.S. 460
(2012)], does not violate the Sixth Amendment under Apprendi and
its progeny.”), review denied, SC17-2060, 2018 WL 3213795 (Fla.
July 2, 2018), cert. denied, Beckman v. Florida, 139 S. Ct. 1166
(2019). (KELLY, SALARIO, and ATKINSON, JJ., Concur.)

*        *        *

PHILLIP S. HEUER AND LISA ANN HEUER, Appellants, v. BRANCH BANKING
AND TRUST COMPANY, MORTGAGE ELECTRONIC REGISTRATION
SYSTEMS, INC. AS NOMINEE FOR GMAC MORTGAGE CORPORATION
D/B/A DITECH.COM, OCWEN LOAN SERVICING, LLC, ET AL., Appellees. 5th
District. Case No. 5D19-1895. Opinion filed March 10, 2020. Appeal from the Circuit
Court for Sumter County, R. Gregg Jerald, Judge. Counsel: Phillip Scott Heuer, C.S.
and Lisa Ann Heuer, C.S., Bushnell, pro se. Robert M. Coplen, Esq. and Lyndsey I.
Pruett, Esq., of Robert M. Coplen, P.A., Largo, for Appellees.

(PER CURIAM.) AFFIRMED. See Fla. R. App. P. 9.315(a). (ORFINGER, WALLIS
and EDWARDS, JJ., concur.)

*        *        *
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CHRIS CRUTCHER, Appellant, v. JOSEPH COLYER, Appellee. 5th District. Case
No. 5D19-2742. Opinion filed March 10, 2020. Appeal from the Circuit Court for
Seminole County, Debra Krause, Judge. Counsel: Chris Crutcher, Maitland, pro se.
Joseph Colyer, Winter Springs, pro se.

(PER CURIAM.) AFFIRMED. See Fla. R. App. P. 9.315(a); Applegate v. Barnett Bank
of Tallahassee, 377 So. 2d 1150, 1152 (Fla. 1979). (ORFINGER, EDWARDS, and
TRAVER, JJ., concur.)

*        *        *

EDTAVION WILCOX, Appellant, v. STATE OF FLORIDA, Appellee. 5th District.
Case No. 5D19-3258. Opinion filed March 10, 2020. 3.800 Appeal from the Circuit
Court for Orange County, Dan Traver , Judge. Counsel: Edtavion Wilcox, Indiantown,
pro se. Ashley Moody, Attorney General, Tallahassee, and Bonnie Jean Parrish,
Assistant Attorney General, Daytona Beach, for Appellee.

(PER CURIAM.) AFFIRMED. See Paul v. State, 277 So. 3d 232, 241-42 (Fla. 1st DCA
2019). (COHEN, GROSSHANS and SASSO, JJ., concur.)

*        *        *

E.T.C., MOTHER OF B.S.T. AND E.S.T., CHILDREN, Appellant, v. DEPART-
MENT OF CHILDREN AND FAMILIES, Appellee. 5th District. Case No. 5D19-
3659. Opinion filed March 10, 2020. Appeal from the Circuit Court for Orange County,
A. James Craner, Judge. Counsel: Serena M. Kurtz, of Law Offices of Clint Curtis &
Associates, P.A., Orlando, for Appellant. Sarah J. Rumph, Appellate Counsel,
Children’s Legal Services, Tallahassee, for Appellee. Benjamin C. Iseman, of Swann
Hadley Stump Dietrich & Spears, P.A., Winter Park, for Guardian ad Litem

ON CONCESSION OF ERROR

(PER CURIAM.) Pursuant to the Department of Children and
Families’ Concession of Error, we reverse the trial court’s order
adjudicating B.S.T. and E.S.T. dependent as to E.T.C. and remand this
matter to the trial court to conduct an adjudicatory hearing within a
reasonable time and on a schedule suitable for all concerned.

REVERSED and REMANDED. (ORFINGER, EDWARDS, and
TRAVER, JJ., concur.)

*        *        *

Workers’ compensation—Permanent total disability—Jurisdiction—
Judge of compensation claims erred in dismissing claim for permanent
total disability benefits based on conclusion that she lacked jurisdic-
tion—JCC had jurisdiction over case when first petition for benefits
was filed because employer/carrier did not administratively accept
claimant as PTD until a month later—E/c’s voluntary acceptance did
not remove matter from JCC’s jurisdiction because JCC retained
jurisdiction over costs, and because it was not clear whether claimant
received benefits between the time e/c conceded claimant was entitled
to such benefits and the date claimant lodged his claim

SILVESTRE ANDRES DOMINGUEZ, Appellant, v. SOUTH EAST PERSONNEL
LEASING, INC./PACKARD CLAIMS ADMINISTRATION, CENTERLINE
DIRECTIONAL DRILLING SERVICE, INC./LION INSURANCE, Appellees. 1st
District. Case No. 1D19-1385. March 12, 2020. On appeal from an order of Judge of
Compensation Claims. Margaret E. Sojourner, Judge. Date of Accident: April 19, 2017.
Counsel: Cory J. Pollack, Fort Myers; and Bill McCabe of William J. McCabe, P.A.,
Longwood, for Appellant. Robert B. Bennett and Karen E. Ferguson of Bennett, Jacobs
& Adams, P.A., Tampa, for Appellees.

(PER CURIAM.) In this workers’ compensation case, Claimant
challenges an order of the Judge of Compensation Claims (JCC)
dismissing Claimant’s claim for permanent total disability (PTD)
benefits. For the reasons below, we reverse.

Claimant was injured in April 2017. On September 7, 2018, he
filed the first of two petitions for benefits (PFB) seeking PTD benefits.
The Employer/Carrier (E/C) filed their first response to the PFB on
October 4, 2018; therein, they stated, “The employer/carrier volun-
tarily accepts the injured worker as permanently totally disabled
starting of August 21, 2018,” and agreed to pay “reasonable taxable
cost associated with the filing of the petition.” The JCC concluded that
she lacked jurisdiction.

But the JCC had jurisdiction over the case when the first PFB was
filed, because the E/C did not administratively accept Claimant as

PTD until October 4, 2018. The E/C’s voluntary acceptance did not
remove the matter from the JCC’s jurisdiction because the JCC
retained jurisdiction over costs, and because it was never clear that
Claimant received any benefits between the date the E/C concedes
Claimant was entitled to PTD benefits (August 21, 2018) and the date
Claimant lodged his claim for PTD benefits (September 7, 2018).

Claimant’s counsel averred that the E/C had not paid those benefits
and argued that Claimant was entitled to an evidentiary hearing on the
matter. We agree and therefore REVERSE and REMAND for further
proceedings in accordance with this opinion. (WOLF and M.K.
THOMAS, JJ., and DUNCAN, J. SCOTT, ASSOCIATE JUDGE,
concur.)

*        *        *

Mortgage foreclosure—Appeals—Judgments affirmed where no
transcript was provided and appellants failed to establish any jurisdic-
tional defects in judgments on appeal or that trial court committed any
errors of fact or law based on the documents in record

DAVID F. PETRANO, and KATHERINE DAY-PETRANO, Appellants, v.
DARLENE P. BAYLOR, Appellee. 1st District. Case No. 1D18-1334. March 12,
2020. On appeal from the Circuit Court for Alachua County. Monica J. Brasington,
Judge. Counsel: David F. Petrano and Mary Katherine Day-Petrano, pro se, Hawthorne,
Appellants. Ronald A. Hertel of Chiumento Dwyer Hertel Grant & Kistemaker, PL,
Palm Coast, for Appellee.

(PER CURIAM.) Appellants challenge the final judgment of
foreclosure and the amended final judgment of foreclosure on
grounds that the trial court lacked jurisdiction, indispensable party
defendants were not joined, the mortgage was ineffective to encumber
the real property at issue, and other factual matters not preserved for
appellate review. “Without a transcript, and in the absence of funda-
mental error on its face, an appellate court will affirm a trial court’s
decision.” Tramontana v. Bank of New York Mellon, 230 So. 3d 601,
602 (Fla. 2d DCA 2017).  Appellants fail to establish any jurisdic-
tional defect in the judgments on appeal. In addition, Appellants fail
to show that the trial court committed any errors of fact or of law in the
judgments based on the documents in the record. The orders on appeal
are therefore Affirmed. (ROBERTS, BILBREY, and WINOKUR, JJ.,
concur.)

*        *        *

Administrative law—Agency for Healthcare Administration—Medi-
caid lien—Amount—Pro rata allocation—Appeal of order compelling
appellant to fully pay off Medicaid lien after reaching settlement of
medical malpractice lawsuit—Order is reversed where appellant
presented unrebutted competent, substantial evidence to support the
asserted value of her case and her pro rata methodology—Without any
evidence to contradict pro rata methodology proposed by appellant,
administrative law judge’s rejection of that methodology was not
warranted

EMILY E. BRYAN, a minor, by and through her Guardian of the Property, Michelle
Pattee-Barnhardt, and her mother, Hollyce Bryan, Appellant, v. STATE OF FLORIDA,
AGENCY FOR HEALTH CARE ADMINISTRATION, Appellee. 1st District. Case
No. 1D18-3417. March 12, 2020. On appeal from a Final Order of the Division of
Administrative Hearings. R. Bruce McKibben, Administrative Law Judge. Counsel:
Floyd B. Faglie of Staunton & Faglie, PL, Monticello, for Appellant. Alexander R.
Boler, Tallahassee, for Appellee.

(DUNCAN, J. SCOTT, ASSOCIATE JUDGE.) Emily Bryan seeks
review of a final order entered by the Division of Administrative
Hearings (“DOAH”) compelling her to fully pay off a Medicaid lien,
which was imposed by the Agency for Healthcare Administration
(“AHCA”), on her settlement of a medical malpractice lawsuit.
Because the Administrative Law Judge (“ALJ”) rejected the unrebut-
ted competent substantial evidence presented by Ms. Bryan that the
lien should be reduced without a reasonable basis in the evidence, we
reverse.
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On April 12, 2010, Ms. Bryan was roughly one year old when she
was sent to the ER after suffering head trauma followed by episodes
of vomiting and excessive sleeping. She returned to the ER four times
after bouts of excessive vomiting and seizures. No further diagnostic
imaging was performed. On May 14, 2010, while at daycare, Ms.
Bryan suffered a grand mal seizure and respiratory distress. After she
was taken to the ER, brain scans revealed that she suffered debilitating
injuries to her brain.

This brain damage left Ms. Bryan unable to speak, walk, ambulate,
eat, toilet, or care for herself in any manner. The medical care related
to the accident was paid by Medicaid in the total amount of
$379,599.90, while her total expenses were $381,062.84. Thus, the
$379,559.90 in Medicaid benefits only constitutes 99.6% of Ms.
Bryan’s $381,062.84 claim for past medical expenses. As a condition
of her eligibility for Medicaid, Ms. Bryan assigned to AHCA her right
to recover medical expenses paid by Medicaid from liable third
parties.

Ms. Bryan’s guardian sued the medical providers responsible for
the medical care (the “Defendant Medical Providers”) to recover all
of Ms. Bryan’s damages associated with her injuries as well as her
mother’s individual damages. AHCA asserted a $379,599.90
Medicaid lien against Ms. Bryan’s cause of action pursuant to section
409.910(6)(c), Florida Statutes.

Ms. Bryan entered into a confidential settlement to release the
Defendant Medical Providers from liability for $3,000,000, which
was approved by the court. She filed a Petition to Determine Amount
Payable to AHCA in Satisfaction of Medicaid Lien under section
409.910(17)(b), Florida Statutes. AHCA and Ms. Bryan stipulated
that under the formula located in section 409.910(11)(f), Florida
Statutes, AHCA would be entitled to full payment of the lien—
$379,599.90. Ms. Bryan claimed that because the $3,000,000
settlement only represented 10% of her conservatively estimated $30
million of damages, she only recovered 10% of each and every
element of her damages, including her $381,062.84 claim for past
medical expenses.* She requested that DOAH determine that
$38,106.28 is the portion of her settlement which should be allocated
to past medical expenses under section 409.910(17)(b) and reduce her
lien accordingly.

At the administrative hearing, Ms. Bryan offered the testimony of
two trial attorneys who were both admitted as experts in the valuation
of damages. They testified that based on their experience, their
knowledge of Ms. Bryan’s injuries, the life care plan, and the
economist report—which were filed as exhibits—and their compari-
son of Ms. Bryan’s case to jury verdicts in similar cases, the value of
her damages exceeded $30 million. Ms. Bryan’s experts both testified
that, using the conservative figure $30 million, the $3 million
settlement only represented a 10% recovery. Further, based on that
figure, it would be reasonable to allocate 10% of her $381,106.28
claim for past medical expenses—$38,106.28—from the settlement
to satisfy AHCA’s lien.

Ms. Bryan also submitted an affidavit of a former judge. Based on
her training, the former judge affirmed that Ms. Bryan’s method of
calculating the proposed allocation of $38,106.28 “is reasonable,
rational, logical, and results in an accurate estimation of the portion of
the settlement which should be allocated to past medical expenses.”

In turn, AHCA did not: (1) call any witnesses, (2) present any
evidence as to the value of Ms. Bryan’s damages, (3) propose a
differing valuation of the damages, or (4) present evidence contesting
the methodology used to calculate the $38,106.28 allocation to past
medical expenses.

In its final order, the ALJ recast Ms. Bryan’s pro rata allocation
formula as a “one size fits all” approach which placed each element of
her damages at an equal value and stated that:

The allocation of 10 percent of the Settlement Amount to each and
every element of [Ms. Bryan’s] damages is not proven by the evidence
presented at final hearing.

The ALJ concluded by stating that to rebut the (11)(f) formula, Ms.
Bryan had to prove that it was more probable than not that it was the
parties’ intention that only $38,106.28 be allocated for past medical
expenses, and that she had not met her burden. Based on these
conclusions, the ALJ ordered Ms. Bryan to pay $379,599.90, in full
satisfaction of the Medicaid lien.

On appeal, Ms. Bryan claims that the ALJ lacked a reasonable basis
to reject her two unrebutted experts’ testimony and the hearsay
affidavit of a former judge. This Court reviews an ALJ’s findings of
fact to determine whether they are supported by competent, substan-
tial evidence; whereas, conclusions of law are reviewed de novo.
Moreland ex rel. Moreland v. Agency for Persons with Disabilities, 19
So. 3d 1009 (Fla. 1st DCA 2009).

The Florida Supreme Court’s decision in Giraldo v. Agency for
Health Care Administration, 248 So. 3d 53 (Fla. 2018), and its
progeny promulgated by this Court serve as lodestars in this case. It is
noted that at the time of the final hearing, the ALJ did not have the
benefit of these decisions.

In Giraldo, after suffering severe injuries, the appellant received
$321,720.16 in Medicaid funds. Id. at 54. The appellant sued and
settled with liable third-party tortfeasors for $1 million. Id. Relying on
the (11)(f) formula, AHCA determined that it was entitled to full
reimbursement of its lien. Id. The appellant challenged the (11)(f)
formula’s conclusion at an administrative hearing, and presented
uncontested expert testimony that, based on a pro rata methodology,
AHCA was only entitled to $13,881.79. Id. The supreme court held
that because federal law restricts “Florida’s assignment rights (and
lien) to settlement funds fairly allocable to past medical expenses,”
and there was no reasonable basis in the evidence before the ALJ to
reject the appellant’s pro rata methodology, AHCA was only entitled
to $13,881.79. Id. at 56. Because no further fact-finding was required,
the court compelled DOAH to reduce the lien to $13,881.79. Id.

Further, in Eady v. State, 279 So. 3d 1249, 1259 (Fla. 1st DCA
2019), a case which is materially indistinguishable from Giraldo, this
Court similarly found that: (1) the appellant presented “competent,
substantial, and uncontradicted evidence” that his pro rata methodol-
ogy reflected the share of the appellant’s settlement with liable third
parties, which is “properly allocated to past medical expenses,” and
(2) “there was no reasonable basis in the record to reject that evidence
. . . .”. Thus, this Court compelled the ALJ to reduce AHCA’s lien to
comport with the appellant’s pro rata methodology. Id.

Moreover, in Mojica v. State, 285 So. 3d 393, 394 (Fla. 1st DCA
2019), a case that factually mirrored Giraldo and Eady, the appel-
lant—an eight-year-old girl who suffered catastrophic brain damage
as a result of medical malpractice—settled her cause of action with
liable third parties for $8.8 million. Of the $595,077.45 expended by
Medicaid during the course of the appellant’s treatment, AHCA
asserted a $322,048.83 lien on the award to recoup the expenses it
paid. The appellant initiated an administrative hearing to rebut the
(11)(f) formula and establish that, under a pro rata methodology,
because her damages were estimated to be $25 million, she only
recovered 35.2% of her claim for past medical expenses—or
$209,467.26. Id. Further, “since the $322,048.83 in Medicaid benefits
paid by AHCA only constitute[d] 54% of the $595,077.45 claim for
past medical expenses, AHCA’s lien should be limited to 54% of
$209,467.26, or $113,112.33.” Id. Because the appellant “presented
unrebutted and unimpeached expert testimony” that the full value of
her damages were $25 million and “AHCA did not present any
evidence contesting the pro rata methodology used to calculate the
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$209,467.26 allocation to past medical expenses” we reversed the
ALJ’s order compelling the appellant to pay AHCA the full amount
owed under the lien. Id.

Likewise, in this case, Ms. Bryan presented unrebutted competent
substantial evidence to support that the value of her case was at least
$30 million. She also presented unrebutted competent substantial
evidence that her pro rata methodology did indeed support her
conclusion that $38,106.28 was a proper allocation to her past medical
expenses. Such methodology was similar to the methodology
employed in Giraldo, Eady, and Mojica. AHCA did not present any
evidence to challenge Ms. Bryan’s valuation, nor did it present any
alternative theories or methodologies that would support the calcula-
tion of a different allocation amount for past medical expenses.
Without any evidence to contradict the pro rata methodology
proposed by Ms. Bryan, the ALJ’s rejection of that methodology was
not warranted. Accordingly, we reverse and remand to DOAH for
further proceedings consistent with this opinion. (WOLF and M.K.
THOMAS, JJ., concur.)
))))))))))))))))))

*Ten percent of $381,062.84 is $38,106.28

*        *        *

Insurance—Personal injury protection—Hospitals—Medical serv-
ices—Reasonableness of charges—Declaratory judgment—No error
in dismissing with prejudice putative class action complaint for
declaratory judgment and supplemental relief against hospital which
sought declaration as to whether hospital charged plaintiff and other
similarly situated patients unreasonable rates for medical services in
violation of section 627.736(5)(a)—To state a cause of action for
declaratory judgment, there must be some immunity, power, privilege,
or right of the complaining party dependent upon the issue to be
resolved by the declaration—Any declaration on whether hospital
charged unreasonable amounts under PIP statute would constitute an
improper advisory opinion where PIP statute does not contain a
private right of action for an insured to challenge the reasonableness of
a health care provider’s charges—Plaintiff is not entitled to declaration
on the matter because of the existence of unspecified, potentially
available civil remedies for hospital’s violation of the statute where
plaintiff asserted no other cause of action below that would show that
a justiciable controversy exists on which to predicate a declaratory
judgment—Absent a showing of at least a colorable right which would
be affected by the requested declaration, dismissal is required

GEORGE WASHINGTON MACNEIL, individually and on behalf of all others
similarly situated, Appellant, v. CRESTVIEW HOSPITAL CORPORATION, a
Florida For Profit Corporation doing business as North Okaloosa Medical Center,
Appellee. 1st District. Case No. 1D18-1958. March 12, 2020. On appeal from the
Circuit Court for Okaloosa County. Terrance R. Ketchel, Judge. Counsel: Richard
Bennett and Peter Bennett of Bennett & Bennett, Coral Gables, Joshua A. Glickman
and Shawn A. Heller of Social Justice Law Collective, PL, Dunedin, and Ginny G.
Powell and Gillis Edward Powell, Jr. of Powell, Powell & Powell, Crestview, for
Appellant. Alan D. Lash, Lorelei J. Van Wey, Michael L. Ehren, and Jonathan L.
Williams of Lash & Goldberg LLP, Weston, for Appellee.

(RAY, C.J.) This is an appeal of a final order dismissing with preju-
dice the putative class action complaint of George Washington
MacNeil for a declaratory judgment and supplemental relief against
Crestview Hospital Corporation, d/b/a North Okaloosa Medical
Center (the “Hospital”). The complaint seeks a declaration as to
whether the Hospital charged MacNeil and other similarly situated
patients unreasonable rates for medical services in violation of section
627.736(5)(a), Florida Statutes (the “PIP statute”). The trial court
dismissed the complaint with prejudice, reasoning that the PIP statute
does not create a private cause of action for an insured to challenge the
reasonableness of a health care provider’s charges, and therefore any
declaration would amount to an improper advisory opinion. For the
reasons that follow, we affirm.

I.
In his one-count complaint, MacNeil alleges that he was trans-

ported by ambulance to the Hospital’s emergency care department
after a motor vehicle accident. He had personal injury protection
(“PIP”) insurance at the time, providing for $10,000 in medical and
disability benefits. Following treatment and discharge, he received an
invoice charging $41,484 for four CT scans, in addition to charges for
other procedures.

MacNeil contends that the charges for the CT scans were unreason-
able under the PIP statute, which provides that hospitals rendering
treatment to an injured person covered by PIP insurance “may charge
the insurer and injured party only a reasonable amount” for necessary
services that “may not exceed the amount the [hospital] customarily
charges.” § 627.736(5)(a), Fla. Stat. (2017). He alleges that because
of the unreasonable charges for the CT scans, he suffered “significant
financial injury.” Specifically, he alleges that PIP covers only 80% of
the reasonable charges up to $10,000, so he is responsible for the
remaining 20%. He further alleges that the charges prematurely
exhausted his PIP benefits, causing him to be liable for additional
medical services rendered by third-party providers that would have
otherwise been fully or partially covered by his PIP benefits. He seeks
a determination as to the reasonableness of the Hospital’s charges as
well as their legality under the PIP statute.

The Hospital moved to dismiss the complaint arguing that (1) no
private right of action exists under the PIP statute between an insured
and a health care provider under the facts alleged; (2) MacNeil failed
to state a cause of action for declaratory relief; and (3) the scope and
operation of the PIP statute should be decided by the Legislature, not
the judiciary. For his part, MacNeil responded that (1) a private cause
of action is not necessary to sue for declaratory relief, and (2) the PIP
statute created a private cause of action.

After briefing and argument from counsel, the trial court granted
the Hospital’s motion to dismiss, concluding that “[MacNeil] cannot
seek a declaratory judgment directly under section 627.736 and no
amended set of allegations could cure [the] defect.” The court held
that a declaratory judgment action is unavailable to MacNeil because
the PIP statute lacks an express or implied private cause of action to
enforce its provisions, rendering any declaratory judgment an
improper “advisory opinion.” This appeal followed.

II.
Under Florida’s Declaratory Judgment Act, “[t]he circuit and

county courts have jurisdiction within their respective jurisdictional
amounts to declare rights, status, and other equitable or legal relations
whether or not further relief is or could be claimed.” § 86.011, Fla.
Stat. (2017). The courts may render declaratory judgments on the
existence, or nonexistence:

(1) Of any immunity, power, privilege, or right; or
(2) Of any fact upon which the existence or nonexistence of such

immunity, power, privilege, or right does or may depend, whether
such immunity, power, privilege, or right now exists or will arise in
the future. Any person seeking a declaratory judgment may also
demand additional, alternative, coercive, subsequent, or supplemental
relief in the same action.

Id. Additionally, any person “whose rights, status, or other equitable
or legal relations are affected by a statute . . . may have determined any
question of construction or validity arising under such statute . . . and
obtain a declaration of rights, status, or other equitable or legal
relations thereunder.” § 86.021, Fla. Stat. (2017). By its express terms,
the Declaratory Judgment Act must be liberally administered and
broadly construed. § 86.101, Fla. Stat. (2017).

Yet while the scope of a court’s jurisdiction to issue a declaratory
judgment is broad, “it does have limits—one of which is that courts
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will not render advisory opinions or give legal advice.” Golfrock, LLC
v. Lee Cty., 247 So. 3d 37, 40 (Fla. 2d DCA 2018) (citing May v.
Holley, 59 So. 2d 636, 639 (Fla. 1952)). Thus, to state a cause of action
for declaratory judgment the plaintiff must show that

(1) there is a bona fide dispute between the parties; (2) the plaintiff has
a justiciable question as to the existence or nonexistence of some right,
status, immunity, power or privilege, or as to some fact upon which
existence of such a claim may depend; (3) the plaintiff is in doubt as
to the claim; and (4) there is a bona fide, actual, present need for the
declaration.

Ribaya v. Bd. of Trs. of the City Pension Fund for Firefighters &
Police Officers in the City of Tampa, 162 So. 3d 348, 352 (Fla. 2d
DCA 2015). The extrastatutory elements requiring a “bona fide
dispute” between the parties and a “bona fide need” for the declaration
ensure that the proceeding is “judicial in nature” and falls “within the
constitutional powers of the courts.” See May, 59 So. 2d at 639; see
also Ribaya, 162 So. 3d at 353 (cautioning that “chapter 86 is a statute
with ‘special objectives’ that should not be ‘perverted’ by permitting
its use as a ‘catch-all’ ”).

III.
MacNeil argues on appeal that the trial court erred by dismissing

his complaint for the sole reason that the PIP statute does not contain
a private cause of action. He contends that the court’s decision directly
conflicts with this Court’s holding in City of Apalachicola v. Franklin
Cty., 132 So. 3d 1217 (Fla. 1st DCA 2014).

In City of Apalachicola, the city sued the county for declaratory
and injunctive relief, alleging that the county had failed to comply
with requirements of the Florida Governmental Conflict Resolution
Act, chapter 164, Florida Statutes. 132 So. 3d at 1218. The city sought
a declaration that the county had to participate in the conflict resolu-
tion procedures established by the Act. Id. The trial court dismissed
the complaint with prejudice because, it ruled, the Act does not create
a private cause of action. Id. at 1218-19. On appeal, this Court
determined that “[t]he circuit court erred in construing the complaint
as asserting a cause of action for relief pursuant to the [Act]. Instead,
the complaint seeks declaratory relief, and adequately states a cause
of action for such relief.” Id. at 1219. The Court reasoned that the Act
expressly provides that if the entities fail to resolve their conflict
through the statutory procedures, the entities “ ‘may avail themselves
of any otherwise available legal right,’ ” and that “[a] declaratory
judgment is an ‘otherwise available legal right.’ ” Id. (quoting §
164.1056, Fla. Stat.).

We do not read City of Apalachicola to stand for the broad
proposition that an individual can sue for declaratory relief alleging a
violation of any statute under which he has no private right of action
to enforce its provisions. Nor does City of Apalachicola articulate a
per se rule that the existence of a private cause of action is never
relevant when determining whether a justiciable claim exists to
support a declaratory judgment. In short, City of Apalachicola does
not disturb the long-standing requirement that there must be a “bona
fide, actual, present, and practical need for the declaration”—in other
words, there must be “some immunity, power, privilege or right of the
complaining party” dependent upon the issue to be resolved by
declaration. See May, 59 So. 2d at 639.

Notwithstanding the lack of a private right of action under the PIP
statute to determine the reasonableness of the Hospital’s charges and
the legality of its conduct,* MacNeil contends that he is entitled to a
declaration on these matters because of the existence of unspecified,
potentially available civil remedies for the Hospital’s violation of the
statute. Cf. Herrera v. JFK Med. Ctr. Ltd. P’ship, 87 F. Supp. 3d 1299,
1308 (M.D. Fla. 2015) (holding that an insured could challenge the
reasonableness of a hospital’s charges under the PIP statute under

common law theories of breach of contract, breach of the implied
covenant of good faith and fair dealing, and a violation of FDUTPA),
partially rev’d on other grounds, 648 F. App’x 930 (11th Cir. 2016).

For support, MacNeil relies in part on Adventist Health Sys-
tem/Sunbelt, Inc. v. Blue Cross & Blue Shield, 934 So. 2d 602 (Fla. 5th
DCA 2006). In Adventist Health, a hospital brought a declaratory
judgment action seeking an interpretation of a statute requiring the
defendant HMO to reimburse the hospital for emergency medical
treatment rendered to subscribers of the HMO. 934 So. 2d at 603. The
crux of the dispute involved the amount the HMO had to pay the
hospital under the statute. Id. The Fifth District reversed the lower
court’s dismissal of the action, holding that a declaratory action
interpreting the statute was proper because a private cause of action
exists to enforce the statute’s terms. Id. at 604. The court went on to
note that

even assuming a statutory cause of action may not be implied,
common law theories are available for redress through the courts.
Because a civil remedy exists, whether arising from statute or common
law, a request for declaratory relief is authorized because an actual
dispute, not merely a hypothetical one, exists between the parties.

Id. (internal citation omitted). In so ruling, the court distinguished one
of its prior cases, The Florida Physicians Union, Inc. v. United
Healthcare of Florida, Inc., 837 So. 2d 1133 (Fla. 5th DCA 2003),
where the statute being construed did not expressly or impliedly create
a private cause of action to enforce its provisions. There, the Fifth
District held that the lower court properly dismissed an action seeking
a declaration that the defendant had violated the statute’s terms,
finding that the request for declaratory judgment was “merely
hypothetical and thus not cognizable.” Id.

Apart from Adventist Health, in all the cases cited by MacNeil to
support his claim that he is entitled to declaratory relief because of the
existence of other potentially available civil remedies, the party
seeking declaratory relief has also pleaded the other claims—thus
demonstrating that a justiciable controversy existed. See Westside
EKG Assocs. v. Found. Health, 932 So. 2d 214, 220 (Fla. 4th DCA
2005) (holding that service providers could bring third-party benefi-
ciary breach of contract and declaratory judgment claims against
HMO for violating the prompt pay provision of the HMO Act); Lutz
v. Protective Life Ins. Co., 951 So. 2d 884, 890 (Fla. 4th DCA 2007)
(reversing dismissal of complaint for declaratory judgment even
though the statutes at issue did not create a private cause of action
where plaintiff also alleged breach of contract); Payne v. Humana
Hosp. Orange Park, 661 So. 2d 1239, 1242 (Fla. 1st DCA 1995)
(holding that plaintiff stated a cause of action for return of money had
and received and for declaratory judgment); Merkle v. Health Options,
Inc., 940 So. 2d 1190, 1200 (Fla. 4th DCA 2006) (reversing dismissal
of claim for declaratory relief where a private cause of action was
implied under statute and where plaintiff sued for unjust enrichment,
quantum meruit, and account stated).

In contrast, MacNeil asserted no other cause of action below that
would show that a justiciable controversy exists on which to predicate
a declaratory judgment claim. He never alleged that he was in doubt
about his rights under any contract or that another cause of action
depended upon a determination of the reasonableness of the charges
under the PIP statute. “Absent a showing of at least a colorable right
which would be affected by the requested declaration, dismissal is
required.” Webster v. Inch, 286 So. 3d 847, 848 (Fla. 1st DCA 2019).
We therefore agree with the trial court that any declaration on whether
the Hospital charged unreasonable amounts under the PIP statute
would constitute an improper advisory opinion.

AFFIRMED. (ROBERTS, J., concurs; JAY, J., concurs with
opinion.)
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))))))))))))))))))
*MacNeil does not challenge the trial court’s determination that the PIP statute

does not create an express or implied cause of action for an insured to sue a healthcare
provider for allegedly unreasonable charges.

))))))))))))))))))
(JAY, J., concurring.) I fully concur in Judge Ray’s majority opinion.
I write separately to explain why I agree with affirming the dismissal
of MacNeil’s complaint without granting him leave to amend.

Appellate cases approving the dismissal with prejudice of an initial
complaint are “rare bird[s] in the judicial aviary,” Wells Fargo Bank,
N.A., v. Bohatka, 112 So. 3d 596, 601 (Fla. 1st DCA 2013), but every
so often, one raises its uncommon head. This is such a case.

MacNeil did not argue that he was entitled to file a new pleading;
instead, his quarrel was focused on the propriety of the dismissal of his
original complaint. By not mentioning amendment in either of his
briefs, he waived any argument that he should have been given an
opportunity to file an amended pleading. While it is tempting to
hypothesize why this argument was never made, we must avoid
advancing “ ‘theories . . . which counsel either intentionally or
unintentionally . . . chose[ ] not to mention.’ ” Doe v. Baptist Primary
Care, Inc., 177 So. 3d 669, 673 (Fla. 1st DCA 2015) (quoting
Polyglycoat Corp. v. Hirsch Distribs., Inc., 442 So. 2d 958, 960 (Fla.
4th DCA 1983) (on motion for rehearing)). It is not our function “ ‘to
rebrief an appeal.’ ” Id. We “ ‘work within the framework of the
briefs’ ” provided. Id.

While courts “liberally allow[ ] parties to amend their pleadings,
. . . the burden should be on the parties to make . . . a request.” Parker-
Cyrus v. Justice Admin. Comm’n, 160 So. 3d 926, 928 (Fla. 1st DCA
2015). Appellate courts should not act as “standby counsel for the
parties.” D.H v. Adept Cmty. Servs., Inc., 271 So. 3d 870, 888 (Fla.
2018) (Canady, C.J., dissenting). With limited exceptions, our
decisions are confined “to the issues raised . . . .” Torres v. State, 44
Fla. L. Weekly D2307, D2308 (Fla. 5th DCA Sept. 12, 2019)
(Eisnaugle, J., concurring). If we bend this rule, we “undermine an
important rule of judicial restraint.” Id.

Here, MacNeil’s appellate papers are devoid of any argument that
he was entitled to amend his complaint. To the extent that the right to
amend was discussed at oral argument, it was outside the briefing
process. Accordingly, the amendment issue was waived. See Bainter
v. League of Women Voters of Fla., 150 So. 3d 1115, 1126 (Fla. 2014)
(“ ‘Basic principles of due process’—to say nothing of professional-
ism and a long appellate tradition—‘suggest that courts should not
consider issues raised for the first time at oral argument’ and ‘ought
not consider arguments outside the scope of the briefing process.’ ”)
(citation omitted); see also CogniTest Corp. v. Riverside Publ’g Co.,
107 F.3d 493, 499 n.5 (7th Cir. 1997) (“In a footnote to its reply brief,
CogniTest argues that leave of court to file its amended pleading was
not required because it had an absolute right under Fed. R. Civ. P.
15(a) to amend its pleading once ‘as a matter of course at any time
before a responsive pleading is served.’ . . . Yet CogniTest did not
invoke that right before the district court, nor did it do so here in its
opening brief. Thus, the issue has been waived.”).

*        *        *

Criminal law—Murder—Evidence—Photographs and diagrams—
Jury instructions—No error in denying defendant’s motion in limine
to exclude photographs and diagrams of bullet trajectory into a
neighboring apartment—Photographs and diagrams were used to
support argument that defendant’s actions were premeditated and he
was not acting in self-defense, were not inflammatory, and did not
contain anything that would detract the jury from a fair consideration
of the evidence—Trial court did not err in denying motion for
judgment of acquittal of second-degree murder which alleged that

there was no evidence that defendant exhibited ill will, spite, hatred, or
evil intent—Based on evidence, a rational trier of fact could determine
that defendant did far more than impulsively overreact to an attack
and his action evinced a depraved mind regardless of human life—
Trial court did not abuse its discretion in failing to give requested
special jury instruction on the justifiable use of deadly force in second-
degree murder and manslaughter—Heat-of-passion language in
standard jury instruction for second-degree murder, although not the
precise wording requested by defendant, adequately supported the
defense theory that defendant impulsively overreacted to an attack,
causing victim’s death—Furthermore, defendant’s requested instruc-
tion would be confusing to jury in relation to manslaughter instruction
because an impulsive overreaction is not a defense to manslaughter—
No abuse of discretion in giving initial-aggressor instruction where jury
could determine that defendant’s actions led to the altercation that
caused victim’s death—Rational jury could also find defendant
became the initial aggressor during the altercation—Furthermore,
theory that defendant was initial aggressor was supported by gun shot
trajectory and victim’s injuries—Argument—State’s closing statement
that the jury could find that the heat-of-passion aspect of excusable
homicide did not apply to second-degree murder was harmless even if
it was error—State did not incorrectly inform jury that it had to accept
state’s reasonable inferences where state made it clear that jury had to
draw reasonable inferences from the evidence—State did not misstate
the law relating to its burden of proof as to self-defense when it stated
that it did not have to independently prove its case and also prove that
defendant was not acting in self-defense—State may overcome the
burden of self-defense by inference in its case-in-chief—Additionally,
state had previously mentioned that it had burden to prove defendant
was not acting in self-defense, rendering any error harmless—
References to reasonable-person standard when discussing excusable
homicide were not a misstatement of the law where standard was
referenced as it related to heat of passion, which is part of excusable-
homicide instruction—State did not improperly make comments that
denigrated defense counsel or defendant by remarking that one of
defendant’s statements was “tone deaf”—Claim that trial court’s
failure to give curative instruction after state’s comments was error
was not preserved for appeal where defendant did not request curative
instruction or a mistrial—Failure to give curative instruction was not
fundamental error—State did not improperly appeal to jury’s sym-
pathy by arguing on multiple occasions that victim was not there to tell
jury what happened because state was not attempting to inflame minds
and passions of jurors—State did not improperly shift burden of proof
to defendant by stating that there was no evidence that victim was an
angry drunk where argument was made in reference to defendant’s
claim of self-defense—State did not improperly comment on matters
not supported by evidence at trial where state merely interpreted
evidence and drew conclusions from those interpretations—No error
in declining to give curative instruction after state’s comment that they
do not prosecute with sexism because comment had little relation to
jury’s verdict and defendant’s case, and did not prejudice defendant—
Cumulative effect of any errors in state’s closing argument did not
compromise the integrity of defendant’s trial

PABLO JERMARIS JOHNSON, Appellant, v. STATE OF FLORIDA, Appellee. 1st
District. Case No. 1D18-4509. March 12, 2020. On appeal from the Circuit Court for
Alachua County. James M. Colaw, Judge. Counsel: Andy Thomas, Public Defender,
and M.J. Lord, Assistant Public Defender, Tallahassee, for Appellant. Ashley Moody,
Attorney General, and Amanda D. Stokes, Assistant Attorney General, Tallahassee, for
Appellee.

(B.L. THOMAS, J.) Appellant challenges the trial court’s rulings on
his motion in limine, motion for judgment of acquittal, jury instruc-
tions, and the State’s remarks during closing arguments. We affirm.

Facts
Appellant was charged with one count of first-degree murder and
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one count of possession of a firearm by a felon. In a pretrial hearing,
the defense objected to several of the State’s exhibits. Defense counsel
argued that the exhibits showing the path of the bullets through a
neighboring apartment were irrelevant and prejudicial. The judge
overruled the objections.

At trial the medical examiner testified that although she was unable
to say exactly how long the victim was deceased, 5:30 a.m. was
consistent with the possible time of death. The examiner described
several bullet wounds to the victim’s body, including the jugular, left
bicep, right hand and right forearm, as well as lacerations and
abrasions to the victim’s legs. The victim also suffered fractured ribs
as well as lacerations of the jugular vein and the upper and lower lobes
of the left lung.

The cause of death was multiple gunshot wounds and excessive
blood loss. The examiner was unable to testify as to the specific
position the victim was in when she was shot. She testified that the gun
was not pressed up to the victim and that it was probably a “distant
wound.” She further testified that there were wounds with a “down-
ward” pathway. She was unable to determine whether the victim was
shot while in a defensive position.

Two of Appellant’s neighbors testified they heard noises between
5-5:30 a.m., which sounded like gunshots. The first witness testified
that she heard what sounded like two taps on her window. After
investigating the sound, she heard three gunshots. The second witness
thought she heard a knock at her door, but when she went to check no
one was there. After she returned to bed, she heard what she thought
were three gunshots.

A clinical social worker testified that Appellant called her and said,
“I really messed up and I think I am going to prison.” He said he and
his girlfriend had a big fight and she was not moving. Appellant said
he wanted to turn himself in. The social worker called law enforce-
ment.

Appellant’s friend testified Appellant called him and sounded “like
upset, you know what I’m saying? But he also sound like, you know,
he’s called me before when they had arguments, you know what I’m
saying? It wasn’t nothing special, nothing different.”

The primary crime-scene investigator conducted a thorough
analysis of Appellant’s apartment. She collected fired cartridge
casings, projectiles, fragments, and a nine-millimeter gun. She
collected an aluminum can next to the bed. She also photographed
blood stains in the bedroom, including a blood swipe on a pillow. She
conducted a trajectory analysis and made a flight-path diagram
showing that some of the bullets landed in a neighboring apartment.
The defense renewed its motion in limine regarding the diagram,
which was denied.

An officer performed an extraction on both the victim’s and
Appellant’s cell phones. The officer retrieved outgoing text messages
from the victim’s phone after her estimated time of death. The text
messages appeared to be from the victim to her mother about the
victim going out of town for a couple days. The extraction from
Appellant’s phone showed numerous calls made on the day of the
victim’s death beginning at 5:28 a.m. None of the calls were to 911 or
any law-enforcement agency.

The lead detective conducted a formal interview with Appellant
which was played for the jury. Appellant stated that the victim came
to his apartment because she was stressed and fighting with her
family. She “flipped” and started taking it out on Appellant. Appellant
asked her to leave when she started touching him. She hit him with
something while he was in bed. Appellant told her to leave, again, and
she grabbed the bag in which he kept his gun. He said, “It happened so
fast. That’s all I’ve got to say. It happened so fast.”

The State rested its case. The defense moved for a judgment of
acquittal as to the first-degree murder charge and the lesser included

charge of second-degree murder. The motion was denied.
Appellant testified at trial that he and the victim were discussing

taking a trip when he said something that upset the victim. She started
“picking” at Appellant, so he told her to leave to avoid a fight.
Contrary to the formal interview, Appellant testified that the victim
left, he locked the door, and went to bed.

Appellant testified that he was awakened by something hitting him
in the head. The room was dark so Appellant could not see very well,
but he saw someone standing at the end of his bed. He said it all
happened so fast, so he did not consider who the attacker was. The
person had the bag containing his gun, so Appellant rushed to grab the
gun and broke his finger when he hit it. Appellant and the person were
fighting over the gun when it went off. At that moment, Appellant
thought he was fighting for his life. Eventually Appellant got the gun
and he let off shots. He did not know how many shots he let off or who
he was shooting. He realized it was the victim when she came to him
and said, “Pablo, I love you, Pablo Johnson, I love you.” Appellant
then dropped the gun, fell to the ground, and held the victim.

Appellant testified that he did not call 911 because he knew the
victim was already dead, and he was scared. After sitting in his
apartment for a long time, Appellant called his counselor. Appellant
testified that he texted the victim’s mother because he did not want her
to show up at the scene and see her daughter.

The defense rested and renewed the motion for judgment of
acquittal due to a lack of evidence of premeditation and a depraved
mind. The trial court again denied the motion.

During the charge conference, defense counsel objected to the
reading of the initial-aggressor jury instruction. The trial court
overruled the objection. Defense counsel also sought a special jury
instruction on the justifiable use of deadly force in second-degree
murder and manslaughter. The trial court denied defense counsel’s
request, finding that the special instruction would be confusing to the
jury.

During the State’s closing arguments defense counsel made
numerous objections including improper argument, facts not in
evidence, incorrect statement of law, improper denigration of the
defense, and appeal to sympathy. The trial court overruled most of the
objections.

The jury found Appellant guilty of the lesser-included offense of
second-degree murder. Appellant entered a plea to possession of a
firearm by a felon. He was sentenced to life in prison for second-
degree murder with a concurrent sentence of fifteen years for felony
possession of a firearm.

Analysis
Appellant first argues that the trial court erred in denying his

motion in limine to exclude photographs and diagrams of the bullet
flight path into a neighboring apartment. The trial court’s ruling on the
admissibility of evidence will not be reversed absent an abuse of
discretion, but that discretion is limited by statute and case law.
McCray v. State, 919 So. 2d 647, 649 (Fla. 1st DCA 2006).

“Relevant evidence is inadmissible if its probative value is
substantially outweighed by the danger of unfair prejudice, confusion
of issues, misleading the jury, or needless presentation of cumulative
evidence.” § 90.403, Fla. Stat. (2018). Photographic evidence is
admissible if it is relevant to any issue required to be proven in a case.
Bauldree v. State, 284 So. 2d 196, 197 (Fla. 1973). Pictures must not
be “so inflammatory as to create an undue prejudice in the minds of
the jury and detract them from a fair and unimpassioned consideration
of the evidence.” Leach v. State, 132 So. 2d 329, 332 (Fla. 1961).

The State used the photographs and diagrams to show the trajec-
tory of the bullets and support its argument that Appellant’s actions
were premeditated, and he was not acting in self-defense. The
photographs and diagrams were not inflammatory and did not contain
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anything that would detract the jury from a fair consideration of the
evidence. See Leach, 132 So. 2d at 332. Thus, the photographs and
diagrams of the bullet trajectories were relevant.

Appellant next argues that the trial court erred in denying his
motion for judgment of acquittal of second-degree murder because
there was no evidence Appellant exhibited ill will, spite, hatred, or evil
intent. A ruling on a motion for judgment of acquittal is reviewed de
novo. Dunn v. State, 206 So. 3d 802, 804 (Fla. 1st DCA 2016). “There
is sufficient evidence to sustain a conviction if, after viewing the
evidence in the light most favorable to the State, a rational trier of fact
could find the existence of the elements of the crime beyond a
reasonable doubt.” Johnston v. State, 863 So. 2d 271, 283 (Fla. 2003).

Pursuant to section 782.04(2), Florida Statutes, second-degree
murder is the “unlawful killing of a human being, when perpetrated by
any act imminently dangerous to another and evincing a depraved
mind regardless of human life, although without any premediated
design to effect the death of any particular individual.” Although not
required by statute, case law and the relevant jury instruction have
defined an act as “imminently dangerous” and evincing a “depraved
mind,” if it is an act that: “(1) a person of ordinary judgment would
know is reasonably certain to kill or do serious bodily injury to
another; and (2) is done from ill will, hatred, spite or evil intent; and
(3) is of such a nature that the act itself indicates an indifference to
human life.” Thompson v. State, 257 So. 3d 573, 579 (Fla. 1st DCA
2018) (quoting Wiley v. State, 60 So. 3d 588, 591 (Fla. 4th DCA
2011)). An impulsive overreaction to an attack is insufficient to
support a second-degree murder conviction. Thompson, 257 So. 3d at
579.

Based on the evidence, a rational trier of fact could determine that
Appellant did far more than impulsively overreact to an attack and his
action evinced a “depraved mind regardless of human life.” The
medical examiner determined that the victim’s wounds were “distant”
and some of them created a “downward” pathway. Additionally, there
were numerous serious wounds on the victim inflicted by a firearm
and physical force. On the day of the incident, Appellant told multiple
people that he had “messed up” and that he believed he had “hurt
someone.” Appellant also made multiple phone calls but never
attempted to call for help, during which time the victim’s loss of blood
resulted in her death.

When the evidence is considered in the light most favorable to the
State and all reasonable inferences drawn in favor of the verdict, a
rational trier of fact could find the existence of the elements of second-
degree murder beyond a reasonable doubt. See Johnston, 863 So. 2d
at 283. Thus, there was sufficient evidence for the trial court to deny
Appellant’s motion for judgment of acquittal. Tibbs v. State, 397 So.
2d 1120. 1123 (Fla. 1981) (“legal sufficiency alone, as opposed to
evidentiary weight, is the appropriate concern of an appellate
tribunal.”).

Appellant’s third and fourth arguments involve the jury instruc-
tions given at trial. Appellant argues the trial court erred by failing to
give his requested instruction for second-degree murder and man-
slaughter while giving the initial-aggressor jury instruction. The
giving or withholding of a proposed jury instruction is reviewed for
abuse of discretion. Carle v. State, 983 So. 2d 693, 695 (Fla. 1st DCA
2008).

“While a defendant is entitled to have the jury instructed on his
theory of defense, the failure to give special jury instructions does not
constitute error where the instructions given adequately address the
applicable legal standards.” Stephens v. State, 787 So. 2d 747, 755
(Fla. 2001). To be entitled to a special jury instruction, a defendant
must prove: “(1) the special instruction was supported by the evi-
dence; (2) the standard instruction did not adequately cover the theory
of defense; and (3) the special instruction was a correct statement of

the law and not misleading or confusing.” Id. at 756.
The standard jury instruction for second-degree murder discusses

heat of passion based on adequate provocation:
An issue in this case is whether (defendant) did not have a depraved
mind without regard for human life because [he] acted in the heat of
passion based on adequate provocation. In order to find that the
defendant did not have a depraved mind without regard for human life
because [he] acted in the heat of passion based on adequate provoca-
tion:

a. there must have been a sudden event that would have suspended
the exercise of judgment in an ordinary reasonable person; and

b. a reasonable person would have lost normal self-control and
would have been driven by a blind and unreasoning fury; and

c. there was not a reasonable amount of time for a reasonable
person to cool off; and

d. a reasonable person would not have cooled off before commit-
ting the act that caused death; and

e. (defendant) was, in fact, so provoked and did not cool off before
[he] committed the act that caused the death of (victim).

If you have a reasonable doubt about whether the defendant had a
depraved mind without regard for human life because [he] acted in the
heat of passion based on adequate provocation, you should not find
[him] guilty of Second Degree Murder.

Fla. Std. Jury Inst. (Crim.) 7.4.
Although the heat-of-passion instruction does not precisely track

the wording requested by Appellant, it adequately supports the
defense’s theory that Appellant impulsively overreacted to an attack,
causing the victim’s death. See Stephens, 787 So. 2d at 755.

Furthermore, Appellant’s requested instruction would be confus-
ing to the jury, especially in relation to the manslaughter instruction.
See id. Unlike the second-degree murder instruction, the manslaughter
instruction does not use the phrase “ill will, hatred, spite, or evil
intent:”

To prove the crime of Manslaughter, the State must prove the
following two elements beyond a reasonable doubt:

1. (Victim) is dead.
2. (Defendant) intentionally committed an act or acts that caused

the death of (victim).
Every person has a duty to act reasonably toward others. If there is

a violation of that duty, without any conscious intention to harm, that
violation is negligence. The defendant cannot be guilty of Manslaugh-
ter by committing a merely negligent act or if the killing was either
justifiable or excusable homicide, as I have previously instructed you.

In order to convict of Manslaughter by act, it is not necessary for
the State to prove that the defendant had an intent to cause death, only
an intent to commit an act that was not merely negligent, justified, or
excusable and which caused death.

Fla. Std. Jury Inst. (Crim.) 7.7.
Adding Appellant’s requested instruction would be misleading and

confusing to the jury, because an “impulsive overreaction” is not a
defense to manslaughter. Perez v. State, 187 So. 3d 1279, 1280 (Fla.
1st DCA 2016) (defendant argued on appeal that shooting victim was
“only an impulsive reaction. . . making manslaughter the highest
suitable conviction” not second-degree murder); Sandhaus v. State,
200 So. 3d 112, 115 (Fla. 5th DCA 2016) (act of impulsively reacting
to assault of Appellant’s brother could not support second-degree
murder verdict but did support manslaughter conviction). The trial
court did not abuse its discretion in failing to give Appellant’s
requested jury instruction.

The trial court also did not abuse its discretion in giving the initial-
aggressor instruction. “An initial aggressor instruction is proper when
there is evidence in the record that the defendant may have initially
provoked the use of force against himself.” Thompson v. State, 257
So. 3d 573, 581 (Fla. 1st DCA 2018) (holding initial-aggressor
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instruction was proper where there were two altercations and the
victim started the first one, but the defendant started the second one
which led to the victim’s death).

Appellant consistently admitted that he and the victim had an
argument prior to the incident. Appellant told the detective that the
argument occurred because the victim was upset about her family.
Appellant also told both his social worker and his friend that he and
the victim had gotten into a fight. During his testimony, Appellant
stated that he said something that “struck a nerve” with the victim and
made her upset. Based on this evidence, the jury could determine that
Appellant’s actions led to the altercation that caused the victim’s
death.

Additionally, a rational jury could also find Appellant became the
initial aggressor during the altercation. See Thompson, 257 So. 3d at
581. Both of Appellant’s neighbors heard loud noises, a short delay,
and then what they thought were gunshots. Appellant could have
become the initial aggressor during that delay. Furthermore, the gun
shot trajectory and the victim’s injuries support the theory that
Appellant was the initial aggressor. Whether Appellant was the initial
aggressor was a determination properly left to the jury.

Finally, Appellant argues that the State’s remarks during its closing
argument deprived Appellant of due process and a fair trial. A trial
court’s ruling on comments made within closing arguments will not
be overturned absent an abuse of discretion. Hooper v. State, 476 So.
2d 1253, 1257 (Fla. 1985). To preserve an improper comment claim
for appellate review, counsel must contemporaneously object to the
improper comment. Merck v. State, 975 So. 2d 1054, 1061 (Fla.
2007). Unobjected-to comments are only grounds for reversal when
they rise to the level of fundamental error. Id. Appellate courts
consider “the cumulative effect of objected-to and unobjected-to
comments when reviewing whether a defendant received a fair trial”
Id.; Johnson v. State, 177 So. 3d 1005, 1008 (Fla. 1st DCA 2015).
Appellant argues the State committed a variety of errors during its
closing argument.

Misstatements or Confusing Statements of Law
First, Appellant contends that the State misstated or made confus-

ing statements of the law. See Evans v. State, 177 So. 3d 1219, 1235
(Fla. 2015) (“It is error for a prosecutor to misstate the law during
closing arguments.”) (receded from on other grounds). Appellant
argues the State erred in its statement of the law regarding excusable
homicide, reasonable inferences, the burden of proof for self-defense,
and the reasonable-person standard.

When talking about heat of passion, the State said, “if you think
there is a heat of passion, you can find it’s not first-degree murder, but
you can then get to second-degree murder and find it’s a second-
degree murder but the heat of passion in that instance didn’t forgive
it.” The State did not instruct the jury that the heat-of-passion aspect
of excusable homicide does not apply to second-degree murder, but
only that the jury could so find. Additionally, the trial court instructed
the jury on the heat-of-passion defense when it went over the second-
degree murder instruction, supporting the conclusion that the State’s
statement was harmless even if it was in error. See Almeida v. State,
748 So. 2d 922, 927 (Fla. 1999).

Appellant also argues that the State incorrectly informed the jury
that it had to accept the State’s reasonable inferences. The State
informed the jury that it had to “draw reasonable inferences from the
evidence to get a common sense, logical conclusion about what
happened.” The State made it clear that the jury had to draw reason-
able inferences from the evidence, so the State did not misstate the
law. Lewis v. State, 754 So. 2d 897, 902 (Fla. 1st DCA 2000) (holding
it is the jury’s prerogative to decide between conflicting facts, to draw
inferences from the facts, and to reach factual conclusions).

The State also did not misstate the law relating to the State’s burden

of proof as to self-defense. “If a defendant establishes a prima facie
case of self-defense, the State must overcome the defense by rebuttal,
or by inference in its case-in-chief.” Andrews v. State, 577 So. 2d 650,
652 (Fla. 1st DCA 1991). When explaining the burden of proof for
self-defense, the State told the jury, “We do not have to prove our case
and in independently proving our case also prove that [Appellant]
wasn’t acting in self-defense.” The State did not misstate the law
because the State can overcome the burden of self-defense by
inference in its case-in-chief. Id. Additionally, in a prior statement, the
State informed the jury that it had the burden to prove Appellant
wasn’t acting in self-defense, rendering any error that may have
occurred harmless. See Almeida, 748 So. 2d at 927.

Finally, Appellant argues the State committed fundamental error
by improperly referencing the reasonable-person standard when
discussing excusable homicide.1 The excusable-homicide instruction
contains a section about heat of passion and makes numerous
references to the “reasonable person.” Fla. Std. Jury Inst. (Crim.) 7.2;
see also Paz v. State, 777 So. 2d 983, 984 (Fla. 3d DCA 2000). In the
challenged portion of the State’s closing argument, the State refer-
enced the “reasonable person” as it relates to heat of passion, which is
part of the excusable-homicide instruction. Therefore, the State did
not misstate the law and no error occurred.

Denigration of Defense
Appellant asserts that the State improperly made comments that

denigrated defense counsel or Appellant. See Cardona v. State, 185
So. 3d 514, 523-25 (Fla. 2016). “While a prosecutor may ‘not ridicule
or otherwise improperly attack the defense’s theory of the case,’ a
prosecutor is permitted to suggest to the jury that ‘based on the
evidence of the case, they should question the plausibility of the
defense’s theory.’ ” Davis v. State, 136 So. 3d 1169, 1203 (Fla. 2014)
(quoting Valentine v. State, 98 So. 3d 44, 55-56 (Fla. 2012)). Such
argument is entirely proper in an adversarial proceeding.

Appellant argues the State’s remark that one of Appellant’s
statements was “tone deaf” when there was a dead woman lying on his
floor was improper. The State’s comment, however, was a permissible
expression of the inference that Appellant’s statements were inconsis-
tent with the other evidence and was not a derisive comment made
merely to offend. See Davis, 136 So. 3d at 1204. Thus, the State did
not commit error.

As part of his defense, Appellant argued he had to use self-defense
because he believed someone had broken into his home, obtained the
bag containing his gun, and intended to harm him. In its closing
argument the State commented that in relation to Appellant’s use of
self-defense, the kind of burglary the victim would have committed
was lesser than “the kind of burglary that is the law.” Defense counsel
objected and the trial court sustained the objection, stating that the law
of self-defense does not make a distinction between the type or level
of burglary. No curative instruction was given, which Appellant now
claims was error. When a trial court sustains an objection, the
defendant must request a curative instruction or a mistrial to preserve
the issue for appeal. Wilson v. State, 436 So. 2d 908, 910 (Fla. 1983);
Thomas v. State, 701 So. 2d 891, 892 (Fla. 1st DCA 1997). Here,
Appellant failed to request a curative instruction or a mistrial, so this
issue is reviewed for fundamental error. See Wilson v. State, 549 So.
2d 702, 703 (Fla. 1st DCA 1989).

The record does not indicate that the trial court’s failure to give a
curative instruction was fundamental error. The topic of burglary was
discussed in relation to Appellant’s use of self-defense. There was
enough additional evidence presented that the jury could find
Appellant did not act in self-defense without a curative instruction on
burglary. Thus, the trial court’s failure to give a curative instruction
was not fundamental error.
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Finally, Appellant claims the State denigrated his claim that he was
wary of talking to the police because of an incident that occurred when
his brother was shot and killed years earlier.2 When referring to the
incident concerning Appellant’s brother, the State was referencing
Appellant’s credibility. See Davis, 136 So. 3d at 1204. Thus, no error
occurred.

Appeals to Sympathy and Justice for the Victim
Appellant argues that the State erred in appealing to the jury’s

sympathy and requesting justice for the victim. Watts v. State, 593 So.
2d 198, 203 (Fla. 1992).

The State argued on multiple occasions that the victim “was not
here to tell us what happened.” Defense counsel objected to the
argument as an improper appeal to sympathy, but the State’s com-
ments were permissible because they were not used to inflame the
minds and passions of the jurors. See Cardona, 185 So. 3d at 521-22.
The jury was fully aware that the victim was dead and unable to speak
at trial. Additionally, when read in context, the State reminded the jury
to rely on the evidence presented during the State’s case. Because the
State was not attempting to inflame the minds and passions of the
jurors, its statements were not an improper appeal to the jury’s
sympathy. See id.

Improper Burden Shifting
Appellant argues that the State improperly shifted the burden of

proof to Appellant.3 A prosecutor may comment on the defendant’s
failure to produce evidence when the defendant assumes some of the
burden of proof by asserting a defense such as self-defense. Jackson
v. State, 575 So. 2d 181, 188 (Fla. 1991). The State said that “you
haven’t heard any evidence that [the victim] is somehow an angry
drunk.” Appellant argues this was improper burden shifting, but the
State made this argument in reference to Appellant’s claim of self-
defense. Additionally, throughout the State’s closing argument the
State made it clear to the jury that it had to prove Appellant was guilty
beyond a reasonable doubt. When the cumulative effect is considered,
the State did not improperly shift the burden onto Appellant. Merck,
975 So. 2d at 1061.

Facts Not in Evidence
Appellant’s fifth argument is that the State argued facts not in

evidence. It is improper for the State to comment on matters unsup-
ported by the evidence produced at trial. Huff v. State, 437 So. 2d
1087, 1090 (Fla. 1983).

Defense counsel objected on numerous occasions that the State
argued inferences and conclusions not in evidence. The trial court
correctly overruled the objections. The State merely interpreted the
evidence and drew conclusions from those interpretations. See
McKenzie v. State, 830 So. 2d 234, 238 (Fla. 4th DCA 2002). These
interpretations included the order in which the shots occurred, the
victim moving away as she was shot, Appellant “terrorizing” the
victim, and the victim’s phone remaining at Appellant’s house all
night. The arguments made by the State were based on facts in
evidence or fair inferences that could be made from those facts. As a
result, the trial court did not abuse its discretion in overruling defense
counsel’s objections.

Appellant argues that the trial court erred when it failed to give a
curative instruction to the State’s comment, “I don’t prosecute nor
does my office prosecute with sexism.” Appellant’s objection was
sustained, and he requested a curative instruction, so the issue was
properly preserved for appeal. See Santos v. State, 254 So. 3d 437, 439
(Fla. 4th DCA 2018); Wilson v. State, 549 So. 2d 702, 703 (Fla. 1st
DCA 1989).

The trial court has discretion in determining whether to give a
curative instruction. See Salazar v. State, 991 So. 2d 364, 372 (Fla.
2008) (“[t]he trial court had the discretion not to give a curative

instruction if it believed that doing so would draw further attention to
the improper comment.”). A curative instruction is used when it can
cure potential prejudice. See Turner v. State, 51 So. 3d 542, 543 (Fla.
5th DCA 2010); Gonzalez v. State, 450 So. 2d 585, 586 (Fla. 3d DCA
1984). The State’s comment had little relation to the jury’s verdict and
Appellant’s case and did not prejudice Appellant. Because the State’s
comment did not prejudice Appellant, the trial court did not err in
declining to give the curative instruction.

Cumulative Error
Finally, Appellant argues that if none of the State’s comments were

improper standing alone, their cumulative effect deprived Appellant
of a fair trial. “[T]he reviewing court may find the cumulative effect
of improper comments to be so prejudicial as to deprive the defendant
of a fair trial, requiring reversal.” Simmons v. State, 257 So. 3d 1121,
1129 (Fla. 1st DCA 2018). However, where all individual claims of
prosecutorial misconduct are meritless, a cumulative error claim also
fails. Id.

The cumulative effect of any errors in the State’s closing argument
did not compromise the integrity of Appellant’s trial. The State’s
comments did not go to the heart of the case and did not unduly
pressure the jury. See Braddy v. State, 111 So. 3d 810, 843-44 (Fla.
2012) (holding that prosecutor’s improper comments did not compro-
mise the integrity of Braddy’s trial because the comments did not go
to the heart of the case). Thus, the State’s comments did not deprive
Appellant of a fair trial.

AFFIRMED. (BILBREY and M.K. THOMAS, JJ., concur.)
))))))))))))))))))

1Because defense counsel failed to contemporaneously object at the time the State
made the comment, this argument is reviewed for fundamental error. Merck, 975 So.
2d at 1061.

2Defense counsel did not object to this statement, so this argument is reviewed for
fundamental error. Merck, 975 So. 2d at 1061.

3Defense counsel did not object to the comment during trial, so this argument is
reviewed for fundamental error. Merck, 975 So. 2d at 1061.

*        *        *

Dissolution of marriage—Contempt—Sanctions—Former husband
found in contempt for improperly claiming both of the parties’
children as exemptions on tax return for a single year—Error to order,
as a sanction, that former wife shall claim all eligible offspring as tax
dependent for the next four years—Sanction went beyond compensat-
ing former wife for her actual loss

ADAM BISS, Appellant, v. DEVONA CODY BISS, Appellee. 5th District. Case No.
5D19-1112. Opinion filed March 13, 2020. Appeal from the Circuit Court for Flagler
County, Christopher A. France, Judge. Counsel: David D. Naples, Jr. and John J.
Spence, of Naples & Spence, Attorneys at Law, PLLC, St. Augustine, for Appellant.
Alicia R. Washington, of Alicia R. Washington, P.A., Bunnell, for Appellee.

(EVANDER, C.J.,) Adam Biss (“Former Husband”) appeals an order
that: (1) denied his motion to vacate a qualified domestic relations
order (“QDRO”); and (2) found him in contempt for improperly
claiming both of the parties’ children as exemptions on his 2017 tax
return. Because of the lack of a transcript, we can only address errors
that appear on the face of the record. See Applegate v. Barnett Bank of
Tallahassee, 377 So. 2d 1150, 1152 (Fla. 1979) (holding lack of
transcript to be fatal flaw where appellate court could not conclude
that trial court erred without knowing factual context). We affirm,
without discussion, the trial court’s denial of Former Husband’s
motion to vacate the QDRO and its decision to find Former Husband
in contempt of court. We conclude, however, that the contempt
sanction imposed by the trial court was improper.

In 2016, the court approved the parties’ agreement to modify the
final dissolution judgment with respect to claiming tax exemptions, as
follows:
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Father shall be entitled to claim [S.B.] for purpose of the dependency
deduction and the Mother shall be entitled to claim [C.B.] for the
purpose of the dependency deduction[.] When only one child is
eligible to be claimed, the parties shall rotate claiming the remaining
child yearly giving first rotation to the parent who did not claim [C.B.]
the year prior.

Although the parties’ oldest child had reached the age of majority in
2017, it was undisputed that both children were eligible to be claimed
as tax exemptions for that tax year. After determining that Former
Husband violated the modification order by taking both children as
tax exemptions for 2017, the trial court ordered, as a sanction, that
Devona Biss (“Former Wife”) “shall claim ALL eligible offspring . . .
as tax dependents for the next four (4) tax years.” This was error.

Contempt may be either civil or criminal. See Parisi v. Broward
Cty., 769 So. 2d 359, 363 (Fla. 2000). In the instant case, the contempt
process utilized was for civil contempt. Punishment for civil contempt
is remedial and for the benefit of the complainant. Id. at 364. “Judicial
sanctions in civil contempt proceedings may . . . be employed for
either or both of two purposes; to coerce the [contemnor] into
compliance with the court’s order, and to compensate the complainant
for losses sustained.” United States v. United Mine Workers of Am.,
330 U.S. 258, 303-04 (1947); see also Nical of Palm Beach, Inc. v.
Lewis, 815 So. 2d 647, 650 (Fla. 4th DCA 2002). If compensation is
intended, the sanction imposed must be based on evidence of the
injured party’s actual loss. Parisi, 769 So. 2d at 366. Here, the
sanction imposed by the trial court went beyond compensating
Former Wife for her actual loss. Accordingly, the contempt sanction
ordered below is reversed. On remand, the trial court shall impose a
sanction that fairly compensates Former Wife for her actual loss.

AFFIRMED, in part; REVERSED, in part; and REMANDED.
(WALLIS and TRAVER, JJ., concur.)

*        *        *

Criminal law—Pro se filings—Sanctions—Warning

RICARDO EASLEY, Appellant, v. STATE OF FLORIDA, Appellee. 5th District.
Case No. 5D19-2262. Opinion filed March 13, 2020. 3.800 Appeal from the Circuit
Court for Marion County, Steven G. Rodgers, Judge. Counsel: Ricardo Easley, Milton,
pro se. Ashley Moody, Attorney General, Tallahassee, and Carmen F. Corrente,
Assistant Attorney General, Daytona Beach, for Appellee.

(PER CURIAM.) This Court previously affirmed the trial court’s
order denying Appellant’s motion for postconviction relief in Marion
County Circuit Court Case No. 2015-CF-001144-A. Because it
appears that Appellant’s postconviction filings are abusive, repetitive,
malicious, or frivolous, Appellant is cautioned that any further
similarly inappropriate pro se filings in this Court asserting claims
stemming from Marion County Circuit Court Case No. 2015-CF-
001144-A may result in sanctions such as a bar on pro se filings in this
Court and referral to prison officials for disciplinary proceedings,
which may include forfeiture of gain time. See § 944.279(1), Fla. Stat.
(2019); State v. Spencer, 751 So. 2d 47, 48 (Fla. 1999). (EDWARDS,
HARRIS and SASSO, JJ., Concur.)

*        *        *

Dissolution of marriage—Marital settlement agreement—Offer and
acceptance—Trial court erred in incorporating purported marital
settlement agreement into final judgment where former wife’s
alterations prior to signing former husband’s proposed agreement
changed essential terms of the proposal—Former wife’s response to
proposed agreement was a counteroffer, not an acceptance

ABIGAIL ROMAINE, Appellant, v. CHRISTOPHER D. ROMAINE, Appellee. 5th
District. Case No. 5D18-2521. Opinion filed March 13, 2020. Appeal from the Circuit
Court for Flagler County, R. Lee Smith, Judge. Counsel: Therese Misita Truelove and
Douglas A. Kneller, of IFloridadivorce.com, LLC., Daytona Beach, for Appellant.
Cristine M. Russell, of Rogers Towers, P.A., Jacksonville, for Appellee.

ON MOTION FOR REHEARING AND CLARIFICATION
[Original Opinion at 44 Fla. L. Weekly D2565a]

(WALLIS, J.) We deny Christopher D. Romaine’s (Former Husband)
motion for rehearing but grant his motion for clarification, withdraw-
ing our previous opinion and substituting the following in its place:

Abigail Romaine (Former Wife) appeals the final judgment
dissolving her marriage to Former Husband, arguing that the trial
court erroneously incorporated a settlement agreement into the final
judgment. We find that Former Wife’s response to Former Husband’s
proposal constituted a rejection and a counteroffer, which Former
Husband never accepted. As a result, we find that the parties did not
enter into a binding contract. Therefore, we agree with Former Wife
and reverse.

The parties married on October 31, 1998, and had three children
together. Former Wife initiated divorce proceedings in April 2016.
The case became contentious resulting in extensive discovery, court
orders highlighting the need for the parties to exhibit proper respect
and civility, and four failed mediations. Eventually, and in lieu of
Former Wife sitting for her deposition, the parties negotiated the terms
of a possible settlement agreement. Former Husband sent Former
Wife an email stating the negotiated terms. Former Husband signed
each page of the proposal and attached a spreadsheet distributing the
parties’ assets and liabilities. After consulting with her attorney and
adding five handwritten statements, altering essential terms of the
proposal, Former Wife signed the agreement.

When Former Wife attempted to obtain mandatory disclosure from
Former Husband, Former Husband moved to enforce the settlement
agreement and to stay further proceedings. The trial court granted
Former Husband’s request and found that the settlement agreement
was enforceable because Former Wife’s additional handwritten terms
did not change the essential terms. The trial court subsequently
entered the final judgment, which incorporated and ratified the marital
settlement agreement by reference, except for the handwritten
notations.

A marital settlement agreement is subject to the law of contracts.
See Knowling v. Manavoglu, 73 So. 3d 301, 303 (Fla. 5th DCA 2011).
“Like any contract, a settlement agreement is formed when there is
mutual assent and a ‘meeting of the minds’ between the parties—a
condition that requires an offer and an acceptance supported by valid
consideration.” Pena v. Fox, 198 So. 3d 61, 63 (Fla. 2d DCA 2015).
It is well-established that an acceptance must be a “mirror image” of
the offer in all material respects. Trout v. Apicella, 78 So. 3d 681, 684
(Fla. 5th DCA 2012). If the offeree’s acceptance does not mirror the
offeror’s proposal as to all essential terms, it is a counteroffer that
rejects the original offer. Breger v. Robshaw Custom Homes, Inc., 264
So. 3d 1147, 1150 (Fla. 5th DCA 2019).

We find that Former Wife’s handwritten alterations to the marital
settlement agreement changed the essential terms of Former Hus-
band’s proposal, particularly as to child support and alimony.
Therefore, Former Wife’s response was not an acceptance but rather
a counteroffer that Former Husband never accepted. Consequently,
there was no meeting of the minds to form a binding contract, and the
trial court erred when it found otherwise. Accordingly, we affirm the
final judgment to the extent it dissolves the marriage but otherwise
reverse and remand for further proceedings.

AFFIRMED in Part; REVERSED in Part; and REMANDED for
Further Proceedings. (EVANDER, C.J. and COHEN, J., concur.)

*        *        *

Criminal law—Pro se filings—Prohibition

SCOTT HARTMAN, Appellant, v. STATE OF FLORIDA, Respondent. 5th District.
Case No. 5D19-2024. Opinion filed March 13, 2020. Appeal from the Circuit Court for
Hernando County, Stephen E. Toner, Jr., Judge. Counsel: Scott Hartman, Perry, pro se.
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No Appearance for Appellee.

(PER CURIAM.) Due to Appellant’s apparent abuse of the legal
process by his abusive, repetitive, malicious, or frivolous pro se filings
attacking his judgment(s) and sentence(s) in Hernando County Circuit
Court Case Number CF-2005-72, this Court issued an order directing
Appellant to show cause why he should not be prohibited from future
pro se filings. See State v. Spencer, 751 So. 2d 47, 48 (Fla. 1999).
Having carefully considered the response and finding it fails to show
cause why sanctions should not be imposed, we conclude that
Appellant is abusing the judicial process and should be barred from
further pro se filings.

In order to conserve judicial resources, Appellant is prohibited
from filing with this Court any further pro se filings concerning
Hernando County Circuit Court Case Number CF-2005-72. The Clerk
of this Court is directed not to accept any further pro se filings
concerning the referenced case. The Clerk will summarily reject any
future filings regarding the referenced case unless filed by a member
in good standing of The Florida Bar. See Isley v. State, 652 So. 2d 409,
411 (Fla. 5th DCA 1995) (“Enough is enough.”). The Clerk is further
directed to forward a certified copy of this opinion to the appropriate
institution for consideration of disciplinary proceedings. See §
944.279(1), Fla. Stat. (2019); Simpkins v. State, 909 So. 2d 427, 428
(Fla. 5th DCA 2005).

FURTHER PRO SE FILINGS PROHIBITED. (EVANDER, C.J.,
WALLIS and HARRIS, JJ., concur.)

*        *        *

Criminal law—Pro se filings—Sanctions—Warning

JACKIE B. BELLOMY, Appellant, v. STATE OF FLORIDA, Appellee. 5th District.
Case No. 5D19-3794. Opinion filed March 13, 2020. 3.800 Appeal from the Circuit
Court for Marion County, R. Gregg Jerald, Judge. Counsel: Jackie B. Bellomy, Miami,
pro se. No Appearance for Appellee.

(PER CURIAM.) This Court previously affirmed the trial court’s
order denying Appellant’s motion for postconviction relief in Marion
County Circuit Court Case No. 2008-CF-3027-B. Because it appears
that Appellant’s postconviction filings are abusive, repetitive,
malicious, or frivolous, Appellant is cautioned that any further
similarly inappropriate pro se filings in this Court asserting claims
stemming from Marion County Circuit Court Case No. 2008-CF-
3027-B may result in sanctions such as a bar on pro se filing in this
Court and referral to prison officials for disciplinary proceedings,
which may include forfeiture of gain time. See § 944.279(1), Fla. Stat.
(2019); State v. Spencer, 751 So. 2d 47, 48 (Fla. 1999). (EDWARDS,
EISNAUGLE and SASSO, JJ., concur.)

*        *        *

Criminal law—Bond—Return of bond—Trial court erred in denying
defendant’s motion for return of his passport which was surrendered
as a condition of an appearance bail bond—Trial court had no legal
authority to hold passport after bond was discharged

IGNACIO BEATO, Appellant, v. STATE OF FLORIDA, Appellee. 5th District. Case
No. 5D19-1399. March 13, 2020. Nonfinal Appeal from the Circuit Court for Orange
County, Frederick J. Lauten, Judge. Counsel: Robert Wesley, Public Defender, and
Robert Thompson Adams IV, Assistant Public Defender, Orlando, for Appellant.
Ashley Moody, Attorney General, Tallahassee, and Marjorie Vincent-Tripp, Assistant
Attorney General, Daytona Beach, for Appellee.

(PER CURIAM.) Ignacio Beato surrendered his United States
passport to the Orange County Clerk of Court as a condition of an
appearance bail bond on a fugitive warrant from Pennsylvania. §
941.16, Fla. Stat. (2015). He appeals the circuit court’s summary
denial of his motion for its return. We have jurisdiction over this
nonfinal order. Fla. R. App. P. 9.130(a)(3)(C)(ii). The bond was
discharged on March 3, 2016. Because the circuit court had no legal
authority to hold the passport after the discharge of the appearance

bond, Beato is entitled to the return of his passport in this case.1 See
Chippas v. Midland Ins. Co., 456 So. 2d 495, 496 (Fla. 3d DCA 1984);
Gustafson v. State, 251 So. 2d 689, 690 (Fla. 4th DCA 1971) (finding
defendant was entitled to return of full amount of bail money after
discharge of bond).

REVERSED. (GROSSHANS, SASSO and TRAVER, JJ.,
concur.)
))))))))))))))))))

1Contrary to Beato’s assertions, the surrender of a United States passport to the
court clerk as an appearance bond condition is not analogous to the return of property
seized by law enforcement or the disposition of tangible personal property lawfully
seized in an investigation. See § 705.105, Fla. Stat. (2019); Scott v. State, 922 So. 2d
1024, 1026 (Fla. 5th DCA 2006); 22 C.F.R. § 51.7(b) (2019).

*        *        *

Mortgage foreclosure—Dismissal—Error to involuntarily dismiss
foreclosure action due to plaintiff’s failure to prove that its interest was
superior to interest of property owner—Plaintiff was not required to
prove the superiority of its lien

BANK OF AMERICA, N.A., Appellant, v. GREEN EMERALD HOMES, LLC,
CARLOS MENDEZ, ROSA MENDEZ AND WYNDHAM LAKES ESTATES
HOMEOWNERS ASSOCIATION, INC., Appellees. 5th District. Case No. 5D18-801.
March 13, 2020. Appeal from the Circuit Court for Orange County, Emerson R.
Thompson, Jr., Senior Judge. Counsel: Mary J. Walter, of Liebler Gonzalez &
Portuondo, Miami, for Appellant. Angela Leiner, of The Law Office of Angela Leiner,
P.A., St. Petersburg, for Appellee, Green Emerald Homes, LLC. No Appearance for
Other Appellees.

(PER CURIAM.) Bank of America, N.A. (“BOA”), appeals the trial
court’s involuntary dismissal of its action to foreclose a promissory
note and mortgage at the close of its case in chief. Because we
conclude BOA was not required to prove that its mortgage was
superior to the interest of the property owner, Green Emerald Homes,
LLC, we reverse.

Following several assignments, BOA became the owner of a note
and mortgage executed by Carlos and Rose Mendez. When the
Mendezes defaulted on their obligations, BOA filed a foreclosure
action, naming Green Emerald as a defendant because Green Emerald
allegedly owned the property.1 Green Emerald moved to dismiss the
complaint, alleging, among other things, that the complaint failed to
plead that BOA’s interest was superior to Green Emerald’s interest.
The trial court denied the motion.

At trial, BOA proved the mortgage agreement, a default, accelera-
tion, and the amount due—all the necessary elements of a foreclosure
action. See Black Point Assets, Inc. v. Fed. Nat’l Mortg. Ass’n (Fannie
Mae), 220 So. 3d 566, 568 (Fla. 5th DCA 2017). When BOA rested its
case, Green Emerald moved for an involuntary dismissal, arguing that
BOA had not proven that its interest in the property was superior to
Green Emerald’s interest. The trial court granted Green Emerald’s
motion and involuntarily dismissed the action. This was error.

“By naming a party in the complaint, the plaintiff provides notice
to the named parties that the plaintiff is asserting a superior interest.”
Id. The trial court errs when it dismisses an action for the failure of the
plaintiff to allege or prove the superiority of its lien. See Bank of N.Y.
Mellon for Bear Stearns Arm Tr., Mortg. Pass-Through Certificates,
Series 2003-7 v. Thompson, 230 So. 3d 638, 639 (Fla. 5th DCA 2017).

Accordingly, we reverse the order involuntarily dismissing the
action and remand for further proceedings.

REVERSED and REMANDED. (EVANDER, C.J., ORFINGER
and SASSO, JJ., concur.)
))))))))))))))))))

1The complaint’s “wherefore” clause requested the court to foreclose the interests
of all named defendants, including Green Emerald.

*        *        *
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Criminal law—Plea—Voluntariness—Competency of defendant—
Appeals—Because defendant failed to file a motion to withdraw his
plea, appellate court lacks jurisdiction to consider claim that trial court
abused its discretion by not sua sponte scheduling a hearing to
determine defendant’s competency to enter a plea

CHANDLER CAMPBELL, Appellant, v. STATE OF FLORIDA, Appellee. 5th
District. Case No. 5D19-2054. March 13, 2020. Appeal from the Circuit Court for
Seminole County, Melissa Souto, Judge. Counsel: James S. Purdy, Public Defender,
and Matthew Funderburk, Assistant Public Defender, Daytona Beach, for Appellant.
Ashley Moody, Attorney General, Tallahassee, and Kristen L. Davenport, Assistant
Attorney General, Daytona Beach, for Appellee.

(PER CURIAM.) Chandler Campbell appeals his judgment and
sentences imposed following his open, nolo contendere plea to fifteen
felony charges. Campbell’s sole argument on appeal is that the trial
court abused its discretion when, after receiving certain responses
from Campbell during the change of plea colloquy, it did not sua
sponte schedule a hearing pursuant to Florida Rules of Criminal
Procedure 3.210-.212 to determine his competency to tender a plea.1

While “[a] defendant’s competency at the time he enters a guilty or
no contest plea is an issue bearing upon the voluntary and intelligent
character of the defendant’s plea,” Hicks v. State, 915 So. 2d 740, 741
(Fla. 5th DCA 2005) (citing Trawick v. State, 473 So. 2d 1235, 1238
(Fla. 1985)), before raising such an issue on appeal, the defendant
must first file a motion to withdraw the plea with the trial court. Id.; see
also Fla. R. App. P. 9.140(b)(2)(A)(ii)c. (providing that a defendant
who pleads guilty or nolo contendere may directly appeal an involun-
tary plea only if preserved by a motion to withdraw plea); Leonard v.
State, 760 So. 2d 114, 119 n.13 (Fla. 2000) (noting that for a direct
appeal raising the voluntary and intelligent character of the plea, this
issue must be preserved for appeal by first filing a motion to withdraw
the plea in the trial court).

Here, Campbell failed to file a motion to withdraw his plea. As
such, we lack jurisdiction to consider his claim.2 See Hicks, 915 So. 2d
at 741; accord Ovenshire v. State, 278 So. 3d 103 (Fla. 5th DCA
2019); Hammonds v. State, 275 So. 3d 797 (Fla. 5th DCA 2019);
Murphy v. State, 181 So. 3d 574 (Fla. 5th DCA 2015); Garcia-
Manriquez v. State, 146 So. 3d 134 (Fla. 3d DCA 2014); but see
Dortch v. State, 242 So. 3d 431, 433 (Fla. 4th DCA) (receding from
the position that a criminal defendant who may be incompetent to
proceed must file a motion to withdraw plea to preserve the issue of
his or her competency to enter the plea for appellate review), review
granted, Case No.: SC18-681, 2018 WL 3635017 (Fla. July 11,
2018).

Consequently, we dismiss the appeal, but we do so without
prejudice to Campbell’s right to seek appropriate and timely
postconviction relief below.

DISMISSED. (LAMBERT and EISNAUGLE, JJ., concur.
COHEN, J., concurs specially, with opinion.)
))))))))))))))))))

1Campbell’s trial counsel never moved to have Campbell’s competency evaluated,
nor was any mention made at the hearing about Campbell’s competency.

2Neither party raised the question of whether this court had jurisdiction to consider
this appeal. Nevertheless, it is our duty to determine the existence of jurisdiction in a
case and to dismiss the case if we lack jurisdiction. See Pelham v. State, 279 So. 3d 852,
854 (Fla. 1st DCA 2019) (citing Philip J. Padovano, Fla. Appellate Practice, § 1.5
(2018 ed.) (noting that “[t]he appellate court has an independent duty to determine the
existence of jurisdiction in every case and to dismiss a case that is not within its
jurisdiction”)).

))))))))))))))))))
(COHEN, J., concurring specially.) I agree with denying Campbell’s
request for relief because he never moved to withdraw his plea.
However, I believe this case should be affirmed rather than dismissed.
As pointed out in Dortch v. State, 242 So. 3d 431, 435-37 (Fla. 4th
DCA 2018) (Forst, J., concurring), there has been inconsistency
(including by the undersigned) in the manner of disposition of cases

presenting this issue. I am of the view that we are bound by Leonard
v. State, 760 So. 2d 114, 119 (Fla. 2000), which held that when a
defendant enters a nolo contendere plea but fails to move to withdraw
his plea prior to appealing, this Court has subject matter jurisdiction
to hear the appeal and thus, should affirm rather than dismiss.

*        *        *

DANIEL A. TAYLOR, Appellant, v. STATE OF FLORIDA, Appellee. 5th District.
Case No. 5D18-3367. Opinion filed November 8, 2019. 3.850 Appeal from the Circuit
Court for Brevard County, Kelly J. Mckibben, Judge. Counsel: Daniel A. Taylor,
Bushnell, pro se. Ashley Moody, Attorney General, Tallahassee, and Bonnie Jean
Parrish, Assistant Attorney General, Daytona Beach, for Appellee.

(PER CURIAM.) AFFIRMED. See Hough v. State, 679 So. 2d 1300
(Fla. 5th DCA 1996). (WALLIS and EDWARDS, JJ., concur.
EISNAUGLE, J., dissents with opinion.)
))))))))))))))))))
(EISNAUGLE, J., dissenting.) I would reverse the trial court’s
summary denial of Appellant’s newly discovered evidence claim. In
similar situations, we have held that claims of newly discovered
evidence “generally require an evidentiary hearing to allow the court
to test the credibility of the newly discovered evidence ‘unless the
affidavit is inherently incredible or obviously immaterial to the verdict
and the sentence.’ ” Grays v. State, 246 So. 3d 520, 521 (Fla. 5th DCA
2018) (quoting Nordelo v. State, 93 So. 3d 178, 185 (Fla. 2012)).

Appellant was convicted of carjacking with a firearm and was
sentenced in March 1998 to life in prison as a prison releasee
reoffender. The State’s evidence at trial identifying Appellant as the
perpetrator consisted solely of the testimony of the two victims.

Appellant’s motion alleging newly discovered evidence below
included an affidavit from a cousin of one victim. The affiant swore
under oath that he committed the carjacking and that his cousin (one
of the victims) admitted to the affiant that she identified Appellant as
the perpetrator in order to protect her family. Thus, the affiant not only
confessed to the crime and alleged that Appellant was not involved,
but also provided grounds for impeaching one of the two victims of
the carjacking.1

Notably, our record indicates that rims from the stolen car were
discovered in the possession of a person with the affiant’s last name.
Based on Appellant’s allegations and the affidavit, I conclude that this
case is distinguishable from Hough v. State, 679 So. 2d 1300 (Fla. 5th
DCA 1996), and that Grays v. State, 246 So. 3d 520 (Fla. 5th DCA
2018) applies. I would therefore reverse and remand for an eviden-
tiary hearing or for the trial court to attach records that conclusively
refute Appellant’s claim.
))))))))))))))))))

1As to the second victim, our record indicates that he did not identify Appellant
until months later after seeing Appellant in court on other matters.

*        *        *

BRANDON E. WASHINGTON, Petitioner, v. STATE OF FLORIDA, Respondent.
5th District. Case No. 5D19-1932. March 13, 2020. Petition for Belated Appeal, A Case
of Original Jurisdiction. Counsel: Brandon E. Washington, Bowling Green, pro se.
Ashley Moody, Attorney General, Tallahassee, and Marjorie Vincent-Tripp, Assistant
Attorney General, Daytona Beach, for Respondent.

(PER CURIAM.) The petition for belated appeal is granted. A copy
of this opinion shall be filed with the trial court and be treated as the
notice of appeal from the June 20, 2017 order denying Petitioner’s pro
se motion for postconviction relief filed in Case No. 2008-CF-1177,
Seventh Judicial Circuit Court in and for Flagler County, Florida. See
Fla. R. App. P. 9.141(c)(6)(D).

PETITION GRANTED. (COHEN, EISNAUGLE and SASSO, JJ.,
concur.)

*        *        *

JUSTIN CORDERO MILLAN, Appellant, v. STATE OF FLORIDA, Appellee. 5th
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District. Case No. 5D20-13. March 13, 2020. 3.800 Appeal from the Circuit Court for
Orange County, John E. Jordan, Judge. Counsel: Justin C. Millan, Lowell, pro se. No
Appearance for Appellee.

(PER CURIAM.) AFFIRMED. See Bouno v. State, 900 So. 2d 672,
672 (Fla. 5th DCA 2005) (holding that the appellant’s claim that he
was the victim of a vindictive sentence from the trial court was not
cognizable under Florida Rule of Criminal Procedure 3.800(a)).
(LAMBERT, EDWARDS, and EISNAUGLE, JJ., concur.)

*        *        *

WALLACE COOK, Appellant, v. THE BANK OF NEW YORK, AS TRUSTEE FOR
THE BENEFIT OF CWMBS, INC, CHL MORTGAGE PASS-THROUGH TRUST
2007-HY7 MORTGAGE PASS-THROUGH CERTIFICATES, SERIES 2007-HY7,
JUDITH COOK, RANDOLPH COOK, ET. AL., Appellees. 5th District. Case No.
5D19-1333. March 13, 2020. Appeal from the Circuit Court for Brevard County,
George B. Turner, Judge. Counsel: Patrick J. Cremeens, Jeanne M. Cremeens, and
Blake J. Fredrickson, of Cremeens Law Group, P.L., Tampa, for Appellant. Dariel
Abrahamy, of Greenspoon Marder, LLP, Boca Raton, for Appellee, The Bank of New
York, As Trustee, for The Benefit of CWMBS, Inc., CHL Mortgage Pass-Through
Trust 2007-HY7 Mortgage Pass-Through Certificates, Series 2007-HY7. No
Appearance for Other Appellees.

(PER CURIAM.) We affirm the final judgment of foreclosure entered
in favor of Appellee after trial, with one exception. The final judgment
determined Appellee’s entitlement to an award of attorney’s fees and,
consistently with the court’s oral pronouncement at the conclusion of
the trial, provided that the amount of the fees would be set at a
subsequent evidentiary hearing. However, later at Paragraph 9 of the
final judgment, the court inadvertently awarded Appellee the sum of
$25,761.00 for attorney’s fees. Appellee concedes the error.

Accordingly, we remand for the trial court to enter a corrected final
judgment that deletes the present Paragraph 9 from the judgment.

AFFIRMED; REMANDED for entry of a corrected final judgment
of foreclosure. (COHEN, WALLIS, and LAMBERT, JJ., concur.)

*        *        *

Criminal law—Sentencing—Offense committed by juvenile—Resen-
tencing—Replacement of sentence of life in prison without parole with
life in prison with sentencing review after 15 years—Trial court did not
err in failing to impanel jury to render advisory verdict indicating
whether a life sentence or term of years sentence was appropriate

JONATHON GRIMSHAW a/k/a Johnathan Grimshaw, Appellant, v. STATE OF
FLORIDA, Appellee. 2nd District. Case No. 2D18-1609. March 13, 2020. Appeal from
the Circuit Court for Pasco County; Kim Campbell, Judge. Counsel: Howard L.
Dimmig, II, Public Defender, and Pamela H. Izakowitz, Assistant Public Defender,
Bartow, for Appellant. Ashley Moody, Attorney General, Tallahassee, and Helene S.
Parnes, Senior Assistant Attorney General, Tampa, for Appellee.

(BLACK, Judge.) Jonathon Grimshaw was convicted of first-degree
murder and sentenced to life in prison without parole in 1996;
Grimshaw and his codefendant were juveniles at the time the crime
was committed. Thereafter, Grimshaw was resentenced to life in
prison with a sentencing review after fifteen years. See §§
775.082(1)(b)(2), 921.1401(2), .1402(2)(c), Fla. Stat. (2017).
Grimshaw appeals his new sentence, raising two issues. We affirm as
to both issues and write only to expressly reject Grimshaw’s argument
that the trial court erred in failing to impanel a jury to render an
advisory verdict indicating whether a life sentence or a term of years
sentence is appropriate. See White v. State, 271 So. 3d 1023, 1027-28
(Fla. 4th DCA 2019); Simmons v. State, 267 So. 3d 1067, 1069-70
(Fla. 1st DCA 2019); Gonzalez v. State, 252 So. 3d 1282, 1283 (Fla.
1st DCA 2018); Copeland v. State, 240 So. 3d 58, 59-60 (Fla. 1st
DCA 2018); Beckman v. State, 230 So. 3d 77, 94-97 (Fla. 3d DCA
2017), rev. denied, No. SC17-2060, 2018 WL 3213795, at *1 (Fla.
July 2, 2018); see also Arce v. State, 251 So. 3d 350, 351 (Fla. 5th
DCA 2018).

Affirmed. (MORRIS and SALARIO, JJ., Concur.)

*        *        *

Civil procedure—Default—Trial court erred in awarding unliquidated
damages in absence of notice and evidentiary hearing

THOMAS WALDRON JR., Appellant, v. NEW ALTERNATIVES CONSULTING,
LLC; GARY WEST; DEEP BLUE ENTERPRISES, LLC; TRICAN, LLC; DONNA
DEVIVO; DOMINICK DEVIVO; and THOMAS S. WALDRON SR., Appellees. 2nd
District. Case No. 2D18-2320. March 13, 2020. Appeal from the Circuit Court for
Pinellas County; Keith Meyer, Judge. Counsel: Francis B. Marjorie of The Marjorie
Firm Ltd., Irving, Texas; and Jonathan Jacobs of Jacobs Law Firm, PLLC, Winter Park
(withdrew after briefing); Edgar Gonzalez, Miami (substituted as counsel of record),
for Appellant. Christopher B. Hopkins, Mary F. April, and Maureen Martinez of
McDonald Hopkins LLC, West Palm Beach, for Appellees New Alternatives
Consulting, LLC, Gary West, and Deep Blue Enterprises, LLC. No appearance for
remaining Appellees.

(BLACK, Judge.) Thomas Waldron Jr. challenges the final default
judgment entered against him and Thomas Waldron Sr., raising three
issues on appeal. We affirm without comment all issues save one. As
New Alternatives, LLC, Gary West, and Deep Blue Enterprises, LLC,
properly concede,1 the trial court erred in awarding unliquidated
damages in the absence of notice and an evidentiary hearing on same.
See Fla. R. Civ. P. 1.440(c); Paramo v. Floyd, 154 So. 3d 477, 478
(Fla. 2d DCA 2015) (concluding that the trial court erred in awarding
the appellees unliquidated damages in the absence of an evidentiary
hearing); Sarasota Estate & Jewelry Buyers, Inc. v. Joseph Gad, Inc.,
25 So. 3d 619, 621 (Fla. 2d DCA 2009) (“[I]t is fundamental error for
the court to award unliquidated damages without providing the
required notice and without requiring proof of damages.” (citing
Cellular Warehouse, Inc. v. GH Cellular, LLC, 957 So. 2d 662, 666
(Fla. 3d DCA 2007))). We therefore reverse the final default judgment
to the extent that it awarded unliquidated damages and remand for a
properly noticed evidentiary hearing. The final default judgment is
otherwise affirmed.

Affirmed in part, reversed in part, and remanded with instructions.
(SILBERMAN and LaROSE, JJ., Concur.)
))))))))))))))))))

1The remaining appellees did not participate in this appeal.

*        *        *

Criminal law—Sex offender probation—Correction of order—Offense
of conviction

BRANDON CHRISTOPHER PARKER, Appellant, v. STATE OF FLORIDA,
Appellee. 2nd District. Case No. 2D19-821. March 13, 2020. Appeal from the Circuit
Court for Sarasota County; Charles E. Roberts, Judge. Counsel: Howard L. Dimmig,
II, Public Defender, and Julius J. Aulisio, Assistant Public Defender, Bartow, for
Appellant. Ashley Moody, Attorney General, Tallahassee, for Appellee.

(PER CURIAM.) We affirm Brandon Parker’s conviction and
sentence for attempted sexual battery of a child less than twelve years
of age. See §§ 777.04(4)(b), 794.011(2)(a), Fla. Stat. (2017). How-
ever, the order of sex offender probation incorrectly provides that
Parker entered a no contest plea to lewd or lascivious molestation by
a person eighteen years of age or older upon a child less than twelve
years of age. We remand for correction of the order of sex offender
probation. See Rodriguez v. State, 61 So. 3d 496, 496 (Fla. 2d DCA
2011); Choinski v. State, 530 So. 2d 522, 523 (Fla. 2d DCA 1988).

Affirmed and remanded. (LaROSE, BLACK, and SLEET, JJ.,
Concur.)

*        *        *

Domestic violence—Injunction—Trial court erred by allowing peti-
tioner to testify, over respondent’s objection, about alleged incidents of
domestic violence not included in petition—Under circumstances,
appellate court cannot conclude that admitting improper evidence was
harmless—Remand with instructions to vacate permanent injunction,
reissue temporary injunction, and conduct new final hearing

GLEN M. STANLICK, Appellant, v. KRISTI R. STANLICK, Appellee. 2nd District.
Case No. 2D18-4938. March 13, 2020. Appeal from the Circuit Court for Polk County;
Mary Catherine Green, Judge. Counsel: Ortavia D. Simon of Simon Law Group, P.A.,
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Windermere, and Kene Henry Anusionwu of The Law Office of K.H.A., LLC,
Windermere, for Appellant. Paul E. Perrin of Paul E. Perrin, P.A., Winter Haven, for
Appellee.

(NORTHCUTT, Judge.) Glen Stanlick appeals an injunction against
domestic violence obtained against him by his former wife, Kristi
Stanlick. He asserts that the trial court erred by allowing Kristi to
testify, over his objection, about alleged incidents that she did not
include in her petition. Kristi concedes error on that point, and we
agree with her concession. See De Leon v. Collazo, 178 So. 3d 906,
908-09 (Fla. 3d DCA 2015) (holding that it was a due process
violation to admit, over objection, evidence of incidents of domestic
violence that were not alleged in the petition). Because the vast
majority of Kristi’s evidence related to unpleaded matters, and
because we are not convinced that, standing alone, the facts asserted
in the petition would have supported a permanent injunction, we
cannot conclude that admitting the improper evidence was harmless.
See Petion v. State, 48 So. 3d 726, 737-38 (Fla. 2010) (“[T]he
appellate court still must conduct a harmless error analysis to deter-
mine whether there is a reasonable possibility that the challenged error
affected the final judgment.”); De Leon, 178 So. 3d at 909.

We therefore reverse and remand with directions for the trial court
to vacate the permanent injunction, reissue the temporary injunction,
and conduct a new final hearing, either upon the existing petition or
upon any properly amended petition.

Reversed and remanded with instructions. (LUCAS and
BADALAMENTI, JJ., Concur.)

*        *        *

Wrongful death—Nursing homes—Arbitration—Although limitation
on damages and fees and costs provisions of arbitration clause violated
Florida law, those provisions did not go to essence of agreement and
two severability clauses in agreement indicated the parties’ commit-
ment to arbitrate disputes even without the offending provisions—
Essence of agreement was the selection of a forum in which to resolve
disputes as an alternative to litigation—Trial court erred in denying
motion to compel arbitration

4927 VOORHEES ROAD, LLC; GENESIS HEALTHCARE, LLC; and GENESIS
HEALTHCARE, INC., Appellants, v. FRANCIS V. TESORIERO, as personal
representative of the Estate of Nureya Tesoriero, Appellee. 2nd District. Case No.
2D18-3668. March 13, 2020. Appeal pursuant to Fla. R. App. P. 9.130 from the Circuit
Court for Pasco County; Kimberly Sharpe Byrd, Judge. Counsel: Lissette Gonzalez of
Cole, Scott & Kissane, P.A., Miami, for Appellants. Lisa M. Tanaka, Megan L. Gisclar,
and Joanna Greber Dettloff of Wilkes & McHugh, P.A., Tampa, for Appellee.

(ATKINSON, Judge.) 4927 Voorhees Road, LLC; Genesis
Healthcare, LLC; and Genesis Healthcare, Inc. (collectively, Orchard
Ridge), appeal the trial court’s order denying their motion to compel
arbitration and stay the action brought against them by the Estate of
Nureya Tesoriero (the Estate). Orchard Ridge argues that the trial
court erred in denying their motion because the offending provisions
can be severed from the arbitration agreement. We agree and reverse.

Mrs. Tesoriero resided at Orchard Ridge, a nursing home, from
September 15, 2016, through September 23, 2016. During her stay,
her husband executed the Voluntary Binding Arbitration Agreement
(the Arbitration Agreement) on her behalf as her attorney-in-fact,
agreeing to resolve any disputes related to her stay at Orchard Ridge
through binding arbitration.

The Arbitration Agreement includes a Limitation on Damages
provision, which states that “any award (including compensatory and
punitive damages, fees and other costs), regardless of the manner of
the dispute, shall not exceed the lesser of (a) 3 times the amount of the
prevailing party’s compensatory damages or (b) any applicable caps
on damages under the state law where the Center exists.” Within the
Limitation on Damages provision is a severability clause that provides
the following: “If any terms of this Section titled ‘Limitation on

Damages’ is [sic] determined to be invalid or unenforceable for any
reason, then the parties’ intent is that only such terms be severed, and
this Agreement’s remaining terms shall be enforced.”

The Arbitration Agreement also includes a Fees and Costs
provision, which provides that each party is responsible for their own
attorney’s fees and costs in any dispute. Unlike the Limitation on
Damages provision, the Fees and Costs provision does not have its
own severability clause. However, the Arbitration Agreement has a
severability clause applicable to all its provisions: “If any term of this
Agreement is determined to be invalid or unenforceable for any
reason, then the parties’ intent is that only such term be severed, and
this Agreement’s remaining terms shall be enforced.”

On October 17, 2016, Mrs. Tesoriero passed away. The Estate then
filed suit against Orchard Ridge, alleging negligence and wrongful
death in violation of section 400.022, Florida Statutes (2018); breach
of fiduciary duty; aiding and abetting breach of fiduciary duty; and
violations of section 415.1111, Florida Statutes (2018). Orchard
Ridge moved to compel arbitration. The Estate argued that the
Arbitration Agreement was unenforceable because it violated public
policy by containing two provisions undermining the Estate’s
statutory remedies. The Limitations on Damages provision limits the
total damages and punitive damages in contravention of chapter 400.
See Shotts v. OP Winter Haven, Inc., 86 So. 3d 456, 474 (Fla. 2011).
The Fees and Costs provision, which requires each party to pay for
their own attorney’s fees, is in derogation of the fee-shifting provision
of section 415.1111. See Hochbaum ex rel. Hochbaum v. Palm
Garden of Winter Haven, LLC, 201 So. 3d 218, 221 (Fla. 2d DCA
2016).

Orchard Ridge pointed to the two severability clauses in the
Arbitration Agreement and argued that the parties intended to sever
any offending provisions in an effort to preserve the agreement. The
Estate argued that the offending provisions, when viewed jointly,
could not be severed because they went to the essence of the Arbitra-
tion Agreement. The trial court agreed with the Estate and denied the
motion.

A trial court’s ruling on a motion to compel arbitration is reviewed
de novo. Chaikin v. Parker Waichman LLP, 253 So. 3d 640, 643 (Fla.
2d DCA 2017) (citing Roth v. Cohen, 941 So. 2d 496, 499 (Fla. 3d
DCA 2006)). A trial court’s construction of an arbitration provision,
and its application of the law to the facts, is also reviewed de novo.
Green Tree Servicing, LLC v. McLeod, 15 So. 3d 682, 687 (Fla. 2d
DCA 2009) (citing Gainesville Health Care Ctr., Inc. v. Weston, 857
So. 2d 278, 283 (Fla. 1st DCA 2003)).

The parties do not dispute that the Limitation on Damages and Fees
and Costs provisions violate public policy. The issue is whether these
provisions are severable.

The existence of the two severability clauses in the Arbitration
Agreement does not actually resolve the issue of whether the offend-
ing provisions are severable under Florida law. See Rockledge NH,
LLC v. Miley ex rel. Miley, 219 So. 3d 246, 248 (Fla. 5th DCA 2017)
(“The existence of a severability clause is not dispositive of whether
a void clause invalidates the entire arbitration agreement.” (citing
Estate of Novosett v. Arc Villages II, LLC, 189 So. 3d 895, 896 (Fla.
5th DCA 2016))); Hochbaum, 201 So. 3d at 220. The Florida
Supreme Court has established that, even with a severability clause,
an offending provision is severable only if it does not go to the
“essence” of the agreement and, “with the illegal portion eliminated,
there remain valid legal obligations.” Shotts, 86 So. 3d at 478 (quoting
Fonte v. AT & T Wireless Servs., Inc., 903 So. 2d 1019, 1024 (Fla.
2005) (“Although the arbitration agreement in this case contains a
severability clause, the AHLA provision goes to the very essence of
the agreement.”); see Gessa v. Manor Care of Fla., Inc., 86 So. 3d
484, 490 (Fla. 2011) (recognizing the “general standard” for deter-
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mining severability requires that the “illegal portion of the contract
does not go to its essence” and holding that provisions limiting
noneconomic damages and eliminating punitive damages were not
severable from an arbitration agreement because they constituted its
“financial heart” (quoting Local No. 234 v. Henley & Beckwith, Inc.,
66 So. 2d 818, 821-22 (Fla. 1953))).

The essence of an arbitration agreement is the selection of a forum
in which to resolve disputes as an alternative to litigation in court,
something embodied in the language of the first provision of the
agreement at issue in this case: “Arbitration is an alternative means of
resolving a dispute without involving the courts. . . . The dispute will
not be heard or decided by a judge or jury.” Whereas rules and
procedures peculiar to the chosen forum might arguably go to the
essence of an arbitration agreement, the same cannot be said for
extraneous substantive provisions governing available damages or
attorney’s fees. See Hochbaum, 201 So. 3d at 223 (“[S]everance of the
attorneys’ fees provision would not require a drastic rewriting of the
agreements and would preserve the intent of the parties to adjudicate
their disputes in arbitration.”); LTCSP-St. Petersburg, LLC v.
Robinson, 96 So. 3d 986, 988 (Fla. 2d DCA 2012) (holding that a
limitation of liability provision was severable from an arbitration
agreement due to the presence of a severability clause); Estate of
Deresh ex rel. Schneider v. FS Tenant Pool III Tr., 95 So. 3d 296, 301
(Fla. 4th DCA 2012) (“Striking the punitive damages limitation would
preserve the forum and the finder of fact so central to the agree-
ment.”).

Yet, the Estate argues, and the trial court agreed, that Shotts and
Gessa support the position that the offending damages and fees
provisions are not severable from the Arbitration Agreement. Neither
case supports the Estate’s position. In Shotts, despite the presence of
a severability clause, the court held that a provision that required
arbitration be conducted in accordance with the American Health
Lawyers Association (AHLA) rules—effectively shifting the plain-
tiff’s burden of proof for certain damages—could not be severed
because “the trial court would be forced to rewrite the agreement and
to add an entirely new set of procedural rules and burdens and
standards.”1 Shotts, 86 So. 3d at 471-74, 478. In other words, the
specific method of adjudicating their dispute inherent in their forum
choice would be supplanted by another. Here, unlike in Shotts, the
severance of the offending provisions would not require a rewriting of
rules of engagement specific to the forum the parties selected in the
Arbitration Agreement.2

In Gessa, the arbitration agreement contained two offending
provisions, one that placed a cap on noneconomic damages and the
other that eliminated punitive damages altogether. Gessa, 86 So. 3d at
492-93. However, unlike this case, there was no severability clause in
the arbitration agreement. Id. at 489; see Obolensky v. Chatsworth at
Wellington Green, LLC, 240 So. 3d 6, 10 (Fla. 4th DCA 2018) (“In the
instant case, there are severability clauses; therefore, the supreme
court’s reasoning in Gessa need not extend to the instant case.”).

The court in Gessa determined that the two provisions were
intended to make the “extent of liability . . . reasonably foreseeable”
and concluded that, with these provisions eliminated, “the two
provisions constitute the financial heart of the agreement” because
“the extent of liability would be open-ended.” Gessa, 86 So. 3d at 490.
Not so in this case, in which two severability clauses evidence the
contracting parties’ commitment to arbitrate disputes even without the
offending provisions. See Obolensky, 240 So. 3d at 10—11 (“This
express severability clause is a material distinction from Gessa that
strongly indicates—by the clause’s plain terms—that the limited
liability provisions were not the essence of the arbitration agreement
between the parties.”); see also Deresh, 95 So. 3d at 301.3

The severability clause that appears within the Limitation on

Damages provision is a fatal shot through the “financial heart” theory
advanced by the Estate. If the parties agreed they could live without
that specific provision, then it manifestly was not the essence of their
agreement. And it is difficult to square the argument that the Fees and
Costs provision goes to the essence of the agreement in light of the
Arbitration Agreement’s general severability provision that was not
present in the agreement at issue in Gessa.

Consequently, the Estate’s argument that the two provisions
constitute the financial heart “when viewed jointly” is not compelling.
See Deresh, 95 So. 3d at 300 (“[T]he Court [in Gessa] ruled that,
‘when viewed jointly,’ the two ‘limitation of liability provisions’ were
‘not severable from the remainder of the agreement.’ ” (quoting
Gessa, 86 So. 3d at 490)). The sum of two things that do not go to the
essence of the agreement is not greater than its parts; two provisions
that, in isolation, are not essential to the agreement do not become the
agreement’s heart when added together.

Courts must honor contractual rights manifested by the language
agreed to by the parties. The Estate has failed to establish why the
plain meaning of the severability provisions should not be enforced to
preserve the parties’ agreement on an alternative forum to adjudicate
their disputes. See Obolensky, 240 So. 3d at 11 (“Applying Shotts and
Gessa in a manner to negate the arbitration provisions would ignore
the fact that this agreement had a severability clause that was intended
to be used in a situation as was presented here; by effectuating the
severability clause, the parties were able to retain the ‘essence’ of the
agreement at issue.”).

Because the offending provisions are severable from the arbitration
agreement, we reverse the trial court’s order denying arbitration and
remand for further proceedings. We certify conflict with the Fifth
District in Reinshagen and Novosett, which held that similar provi-
sions were not severable despite the presence of a severability clause.

Reversed and remanded for further proceedings; conflict certified.
(CASANUEVA and MORRIS, JJ., Concur.)
))))))))))))))))))

1The court did not address severability with regard to an offending punitive
damages provision. See Shotts, 86 So. 3d at 478-81.

2For this same reason, the Estate’s reliance on Klemish v. Villacastin, 216 So. 3d 14
(Fla. 5th DCA 2016), Fletcher v. Huntington Place Ltd. Partnership, 952 So. 2d 1225
(Fla. 5th DCA 2007), and Place at Vero Beach, Inc. v. Hanson, 953 So. 2d 773 (Fla. 4th
DCA 2007), is misplaced because these cases involved offending provisions that, if
eliminated, would require the trial court to add new rules or procedures to the
agreements. See Klemish, 216 So. 3d at 17-18 (holding that an agreement that
incorporated some, but not all, of the provisions of Florida’s Medical Malpractice Act
violated public policy and was not severable despite the presence of a severability
clause); Fletcher, 952 So. 2d at 1227 (holding that an agreement that required
arbitration be conducted in accordance with the AHLA rules violated public policy and
was not severable notwithstanding a severability clause); Place at Vero Beach, 953 So.
2d at 775-76 (same).

3But see Estate of Reinshagen ex rel. Reinshagen v. WRYP ALF, LLC, 190 So. 3d
224, 225 (Fla. 5th DCA 2016) (holding that provisions that placed a cap on
noneconomic damages and eliminated punitive damages were not severable from an
arbitration agreement despite the presence of a severability clause and certifying
question of great public importance whether Gessa’s holding controls where an
agreement contains a severability clause); Novosett, 189 So. 3d at 895-96 (same).

*        *        *

Mortgage foreclosure—Dismissal without prejudice as sanction for
untimely and incomplete production of documents affirmed—Failure
to consider Kozel factors, including willfulness, does not warrant
reversal where dismissal was without prejudice—Conflict certified

DEUTSCHE BANK NATIONAL TRUST COMPANY, as indenture trustee for
American Home Mortgage Investment Trust 2007-2, Appellant, v. GREGORY A.
BENNETT; MARY J. BENNETT; UNKNOWN TENANT 1; UNKNOWN TENANT
2; UNKNOWN TENANT 3; UNKNOWN TENANT 4, THE NAMES BEING
FICTITIOUS TO ACCOUNT FOR PARTIES IN POSSESSION, Appellees. 2nd
District. Case No. 2D18-2020. Opinion filed March 13, 2020. Appeal from the Circuit
Court for Pinellas County; Jack R. St. Arnold, Judge. Counsel: Kimberly S. Mello and
Vitaliy Kats of Greenberg Traurig, P.A., Tampa, for Appellant. Leslie M. Conklin,
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Clearwater, for Appellees Gregory A. Bennett and Mary J. Bennett. No appearance for
remaining Appellees.

[Original Opinion at 45 Fla. L. Weekly D128a]

BY ORDER OF THE COURT:
Appellant’s motion for rehearing is denied. This court sua sponte

grants rehearing to the extent that the opinion dated January 15, 2020,
is withdrawn, and the attached opinion is substituted therefor.

(KHOUZAM, Chief Judge.) Deutsche Bank National Trust Company
filed a foreclosure action against Gregory Bennett, Mary Bennett, and
other unknown parties. The trial court dismissed the action without
prejudice as a sanction for untimely and incomplete production of
documents. The Bank appeals, arguing that the trial court erred in
failing to make findings of willful disregard of a trial court order.
Accepting this argument, the Bennetts concede error. But because the
court’s dismissal was without prejudice, findings of willful disregard
were not required. Accordingly, we decline to accept the concession
of error, and we affirm the court’s order.

“A lower court’s decision to impose sanctions is reviewed under an
abuse of discretion standard.” Boca Burger, Inc. v. Forum, 912 So. 2d
561, 573 (Fla. 2005) (citing Harless v. Kuhn, 403 So. 2d 423, 425 (Fla.
1981)). This court and others have found such an abuse where a trial
judge dismisses an action with prejudice “without making ‘express
written findings of fact supporting the conclusion that the failure to
obey the court order demonstrated willful or deliberate disregard.’ ”1

Hawthorne v. Wesley, 82 So. 3d 1183, 1185 (Fla. 2d DCA 2012)
(quoting Ham v. Dunmire, 891 So. 2d 492, 495 (Fla. 2004)); see also
Plantilla v. Plantilla, 777 So. 2d 978, 979-80 (Fla. 2d DCA 2000)
(same); Nat’l City Bank v. White, 112 So. 3d 663, 667 (Fla. 4th DCA
2013) (same). This is because “dismissal is the ultimate sanction in the
adversarial system, [and] it should be reserved for those aggravating
circumstances in which a lesser sanction would fail to achieve a just
result.” Kozel v. Ostendorf, 629 So. 2d 817, 818 (Fla. 1993); see also
Commonwealth Fed. Sav. & Loan Ass’n v. Tubero, 569 So. 2d 1271,
1273 (Fla. 1990) (“[I]t is for the very reason that the trial judge is
granted so much discretion to impose this severe sanction that we have
determined that the subject order should contain an explicit finding of
willful noncompliance.”).

While it is true that the trial court made neither oral nor written
findings of willful disregard of a court order when imposing the
sanction of dismissal, both parties overlook that the case was dis-
missed without prejudice. Therefore, failure to consider the factors
laid out in Kozel, including “whether the attorney’s disobedience was
willful, deliberate, or contumacious,” id., does not warrant reversal.
See Fed. Nat’l Mortg. Ass’n v. Linner, 193 So. 3d 1010, 1013 (Fla. 2d
DCA 2016) (“It is not reversible error for a trial court to fail to
consider the Kozel factors before dismissing a case without preju-
dice.”); SRMOF II 2012-1 Tr. v. Garcia, 209 So. 3d 681, 681 (Fla. 5th
DCA 2017) (same). Far from suffering the ultimate sanction, the Bank
was free to refile its case for about eight months, the time remaining
under the statute of limitations for a December 2013 default after the
March 2018 dismissal. See § 95.11(2)(c), Fla. Stat. (2013).

As we did in Linner, we certify conflict with the First District and
the Third District on the application of Kozel to dismissals without
prejudice. See HSBC Bank USA v. Cook, 178 So. 3d 548 (Fla. 1st
DCA 2015); BAC Home Loans Servicing L.P. v. Parrish, 146 So. 3d
526 (Fla. 1st DCA 2014); BAC Home Loans Servicing, L.P. v. Ellison,
141 So. 3d 1290 (Fla. 1st DCA 2014); Fed. Nat’l Mortg. Ass’n v. Wild,
164 So. 3d 94 (Fla. 3d DCA 2015).

Affirmed; conflict certified. (VILLANTI and SLEET, JJ., Concur.)
))))))))))))))))))

1Alternatively, the Bank alleges that its due process rights were violated because
the court ruled on the merits of the case before the Bank finished presenting evidence.
We do not address this argument because the record indicates that the dismissal was a

sanction, not a ruling on the merits. Indeed, as a dismissal without prejudice, the ruling
left the Bank free to relitigate the merits in a new foreclosure action.

*        *        *

Criminal law—Probation revocation—Trial court erred in revoking
probation for violation of condition prohibiting defendant from pos-
sessing, carrying, or owning a firearm or weapon based on fact that
officer found bullets in defendant’s apartment—New law violation—
Neither allegation that defendant had been arrested for violation of
probation nor evidence presented by state demonstrated that defen-
dant violated condition requiring defendant to live without violating
any law

DAVID M. DILEONARDO, DOC #T97264, Appellant, v. STATE OF FLORIDA,
Appellee. 2nd District. Case No. 2D18-3169. Opinion filed March 13, 2020. Appeal
from the Circuit Court for Hillsborough County; Nick Nazaretian, Circuit Judge.
Counsel: Howard L. Dimmig, II, Public Defender, and Julius J. Aulisio, Assistant
Public Defender, Bartow, for Appellant. Ashley Moody, Attorney General, Tallahas-
see, and Pamela Cordova Papasov, Assistant Attorney General, Tampa, for Appellee. 

(SALARIO, Judge.) David M. Dileonardo challenges the trial court’s
order and corrected order revoking his probation based on alleged
violations of standard conditions four and five of his order of proba-
tion. Based on Dileonardo’s arguments and the State’s well-taken
concession, we reverse the orders and direct the trial court to order
Dileonardo’s immediate release.

Condition four prohibits a probationer from possessing, carrying,
or owning a firearm or weapon. Here, a probation officer found bullets
in Dileonardo’s apartment while he was outside the apartment. This
case is indistinguishable from Livingstone v. State, 268 So. 3d 252
(Fla. 2d DCA 2019), in which we held that “the possession of
ammunition is not enough to establish a violation of standard
probation condition four.” Id. at 253.1 We are therefore compelled to
reverse the trial court’s orders of revocation as to this condition.2

Condition five of the standard probation order states: “You will
live without violating any law. A conviction in a court of law is not
necessary for such a violation of law to constitute a violation of your
probation . . . .” However, in Robinson v. State, 907 So. 2d 1284, 1286
(Fla. 2d DCA 2005), we held that “it is improper to revoke probation
solely on proof that the probationer has been arrested.” Rather, “[t]he
proper standard for finding a new law violation is whether a prepon-
derance of the evidence establishes that the probationer committed the
charged offense or offenses.” Id. at 1287.

Here, no offense—i.e., no new law violation—was identified in the
probation officer’s affidavit of violation of probation. Rather, the sole
allegation was that Dileonardo had been arrested “for the criminal
offense of Violation of Probation, [section] 948.06[, Florida Statutes
(2016)3].” Presumably, the written allegation was intended to refer to
whatever chargeable offense, if any, was associated with condition
five. But the literal phrasing of the allegation was such that it identified
the violation as one of violating probation, apparently in reference to
the violation described in the allegation concerning condition four.4

Given the circularity of the allegation, as well as the fact that the
allegations made and evidence presented as to condition four did not
represent a violation of that condition, we agree with the parties that
the State failed to demonstrate a violation of condition five. We are
therefore compelled to reverse the trial court’s orders of revocation as
to that condition.

Accordingly, we reverse the order and corrected order of revoca-
tion of probation and remand to the trial court to order Dileonardo’s
immediate release in case number 17-CF-9385. We direct the clerk to
issue our mandate with this opinion. See Smith v. State, 218 So. 3d
996, 999 (Fla. 2d DCA 2017).

Reversed and remanded with instructions. (NORTHCUTT and
SILBERMAN, JJ., Concur.)
))))))))))))))))))
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1As in Livingstone, notwithstanding that the ammunition argument was not
preserved in the trial court, “revoking probation based partly on a purported violation
that was not proved or admitted constitutes fundamental error.” 268 So. 3d at 253 n.1
(quoting Odom v. State, 15 So. 3d 672, 678 (Fla. 1st DCA 2009)).

2The bullets allegedly belonged to Dileonardo’s recently deceased uncle, with
whom he had been living. On appeal the parties argue as to whether the State had
proven Dileonardo’s constructive possession of the bullets. We do not reach this issue,
as the principle of Livingstone renders it moot.

3Section 948.06 governs, inter alia, violations and revocations of probation.
4In Robinson, the affidavit did at least allege new substantive law violations. 907

So. 2d at 1286.

*        *        *

Mortgage foreclosure—Standing—Holder of note—Trial court erred
in rejecting unrebutted expert testimony on question of whether
plaintiff possessed original note and allonges without offering reason-
able explanation for doing so—Chain of assignments attached to
complaint transferred only the mortgage, not the note, and accordingly
was insufficient to show standing—Lay witness’s testimony that he had
seen thousands of original notes and could tell that plaintiff’s note was
an original could not afford reasonable basis for rejection of expert
testimony that note and allonge presented by plaintiff were not
original, but photocopies—Because evidence failed to prove that
plaintiff had standing to pursue foreclosure action either when it was
filed or when judgment was entered, judgment to be entered in favor
of defendant on remand

HENRY A. MORRONI, Appellant, v. WILMINGTON SAVINGS FUND SOCIETY
FSB, d/b/a CHRISTIANA TRUST AS OWNER TRUSTEE OF THE RESIDENTIAL
CREDIT OPPORTUNITIES TRUST III; JP MORGAN CHASE BANK, NA, AS
SUCCESSOR BY MERGER WITH BANC ONE FINANCIAL SERVICES, INC.;
BRYNWOOD HOMEOWNERS ASSOCIATION, INC; CHELSEA A. MORRONI;
CHLOE T. MORRONI; and TRISTAN A. MORRONI, Appellees. 2nd District. Case
No. 2D18-2347. Opinion filed March 13, 2020. Appeal from the Circuit Court for Lee
County; James R. Thompson, Senior Judge. Counsel: Linda K. Yerger of Yerger/Tyler
PA, Naples, for Appellant. Jennifer M. Chapkin of Chapkin Law, Boca Raton, and
Matthew B. Leider of Law Offices of Mandel, Manganelli & Leider, P.A., Boca Raton,
for Appellee Wilmington Savings Fund Society FSB, d/b/a Christiana Trust as Owner
Trustee of the Residential Credit Opportunities Trust III. No appearance for remaining
Appellees.

(SALARIO, Judge.) This is a residential mortgage foreclosure case in
which Henry Morroni appeals from a final judgment of foreclosure in
favor of Wilmington Savings Fund Society. He correctly argues that
Wilmington failed to prove that it had standing to enforce the note the
mortgage secured either at the inception of the case or at the time of
judgment because it failed to prove that it had possession of the
original note and accompanying allonges. We therefore reverse.

Because the facts may not make much sense without some context,
it is helpful to put some basic legal principles up front. Here, the
mortgage secures the repayment of a note—a negotiable instrument
under article 3 of the Uniform Commercial Code, codified in chapter
673, Florida Statutes (2017). To have standing to foreclose a mort-
gage, one must be legally entitled to enforce the note to which it
relates. See, e.g., Geweye v. Ventures Trust 2013-I-H-R, 189 So. 3d
231, 232-33 (Fla. 2d DCA 2016). There are three categories of
persons entitled to enforce a note: (1) the holder of the note, (2) a
nonholder in possession of the note with the rights of a holder, and (3)
a person not in possession of the note who is entitled to enforce it
under section 673.3091 relating to lost, stolen, or destroyed instru-
ments or section 673.4181(4) relating to mistaken payment or
acceptance. § 673.3011; see also St. Clair v. U.S. Bank Nat’l Ass’n,
173 So. 3d 1045, 1046 (Fla. 2d DCA 2015). Wilmington proceeded
here, as a great many foreclosure plaintiffs do, on the theory that it was
a holder.

A holder of a negotiable instrument like a note is a “person in
possession of a negotiable instrument that is payable either to bearer
or to an identified person that is the person in possession.” §
671.201(21)(a), Fla. Stat. (2017). Where the plaintiff is not the

original lender on the note, the plaintiff frequently proves that it is a
holder by submitting a note with an indorsement—words and a
signature made for purposes of negotiating the note—that either (1)
specifically names the party seeking to enforce (a special indorse-
ment) or (2) that does not name any person (a blank indorsement). See
§§ 673.2041, .2051; Nationstar Mortg., LLC v. Johnson, 250 So. 3d
808, 810 (Fla. 2d DCA 2018) (quoting Focht v. Wells Fargo Bank,
N.A., 124 So. 3d 308, 310 (Fla. 2d DCA 2013)). When a foreclosure
plaintiff asserts standing to enforce a note based on a blank indorse-
ment, it must prove its possession of the original note bearing a blank
indorsement. See Rosa v. Deutsche Bank Nat’l Tr. Co., 191 So. 3d
987, 988 (Fla. 2d DCA 2016); Phan v. Deutsche Bank Nat’l Tr. Co.,
198 So. 3d 744, 747 (Fla. 2d DCA 2016); see also § 673.2051(2)
(stating that a negotiable instrument indorsed in blank may be
“negotiated by transfer of possession alone until specially indorsed”).
The plaintiff must prove both that it had standing when the case was
filed and that it has it when the judgment is entered.1 See Dickson v.
Roseville Props., LLC, 198 So. 3d 48, 50-51 (Fla. 2d DCA 2015)
(citing Gonzalez v. Deutsche Bank Nat’l Tr. Co., 95 So. 3d 251, 253-
54 (Fla. 2d DCA 2012)).

With that background behind us, we turn to the facts of the case.
Back in March 1998, F. Annette Morroni executed a note evidencing
a $450,000 debt to HCI Mortgage, the proceeds of which were used
to purchase residential real property. Ms. Morroni’s obligation to
repay the note was secured by a written mortgage on the property in
favor of HCI Mortgage that was executed both by Ms. Morroni and by
her husband, Henry Morroni.

In March 2017, Wilmington filed a complaint seeking to foreclose
the mortgage and named Mr. Morroni as a defendant. (Ms. Morroni
had passed away several years earlier.) Wilmington alleged that it was
a trust formed under Delaware law and that it was the holder of the
note and mortgage. Wilmington attached to its complaint a copy of a
note executed by Ms. Morroni. The note had two allonges attached to
it—the first one containing a special indorsement of the note from
HCI Mortgage to First Guaranty Mortgage Corporation and a later one
containing a blank indorsement by U.S. Bank Trust, N.A.2

Wilmington also attached to its complaint a series of assignments
transferring the mortgage, but making no mention of the note, from
HCI Mortgage to First Guaranty, then from First Guaranty to
Household Finance Corporation III, then from Household Finance to
U.S. Bank Trust, then from U.S. Bank Trust to Morgan Stanley
Mortgage Capital Holdings, LLC, and, finally, from Morgan Stanley
to Wilmington.

The case proceeded in the normal course to a nonjury trial.
Wilmington’s theory that it possessed the original note together with
an allonge containing a blank indorsement both at the beginning of the
case and at trial was straightforward: It presented the trial court with
what it contended were the original note and allonges, which it argued
matched the copies of the note and allonges attached to the complaint.
It admitted the purported originals through Michael Surowiec, an
employee of a mortgage servicer. Mr. Surowiec testified, over
objection, that he has seen thousands of original notes and could tell
whether a note was original just by looking at it. According to Mr.
Surowiec, Wilmington’s note in this case was an original.

Mr. Morroni, on the other hand, presented expert testimony on the
question of whether the note was an original through E’lyn Bryan, a
forensic document examiner. Ms. Bryan testified that she had
examined the purportedly original note and allonges using a digital
microscope and various kinds of light to determine whether the
documents were in fact originals. She expressed the opinion that the
signature page on the note and the allonge containing the indorsement
from HCI Mortgage to First Guaranty were not originals but, rather,
were photocopies. Her opinion was based on markings and anomalies
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on the document—such as toner marks and different staple holes—
that indicate that a document has been photocopied.

In addition, Ms. Bryan also compared Ms. Morroni’s signature on
the copy of the note attached to Wilmington’s complaint with the
signature on the purportedly original note brought to trial. Even
though the two documents should have been identical, Ms. Morroni’s
signature was in a noticeably different location in relation to the
signature line: On the copy of the note attached to Wilmington’s
complaint, Ms. Morroni’s signature began flush with the signature
line, but on the purportedly original complaint brought to trial, her
signature protruded to the left of the signature line. The discrepancy
between the signatures was undisputed at trial.

At the close of trial, arguments on a defense motion for involuntary
dismissal and closing arguments were heard together. The sole issue
was whether Wilmington had proved its possession of the original
note and allonges so as to establish its standing. The trial court began
its evaluation of that issue by explicitly stating that it wanted to rule
against Mr. Morroni because “[h]e has not paid a mortgage” and
therefore was “clearly not entitled to stay on this property.” When Mr.
Morroni’s counsel objected that Wilmington could not foreclose if it
failed to prove standing, the court replied that “I understand that, but
that’s an odd result to the situation” because Mr. Morroni “hasn’t said
[that he] certainly doesn’t owe the money or anything like that.” It
later stated that Mr. Morroni “does not deserve to prevail on this
thing”—presumably because of its concern that Mr. Morroni had not
made payments on the mortgage debt.

The trial court considered, in regard to the evidence on whether the
note was original, what it first said was Ms. Bryan’s uncontradicted
expert testimony but later said was contradicted “to some extent.”
When Mr. Morroni’s counsel noted that Wilmington did not present
expert testimony on whether the note and allonges were original, the
trial court responded that Ms. Bryan’s testimony “can be contradicted
by other means.” It did not say what those other means were. We
know, however, that the trial court was not referring to Mr. Surowiec’s
testimony that he could tell the note was original by looking at it
because the trial court explicitly stated that “I’m not going to accept
that.” Ultimately, however, the trial court must have rejected Ms.
Bryan’s testimony because it concluded without further elaboration
that “I’m going to grant the foreclosure and convey it all to the
wisdom of others.” The trial court entered a final judgment consistent
with that oral ruling.

In this timely appeal, Mr. Morroni argues that Wilmington failed
to prove its standing at the inception of the case and at the time of
judgment and focuses on the trial court’s rejection of the unrebutted
expert testimony of Ms. Bryan on the question of whether Wilmington
possessed the original note and allonges. See, e.g., Mathis v.
Nationstar Mortg., LLC, 227 So. 3d 189, 192 (Fla. 2d DCA 2017)
(requiring, where allonge is at issue, production of the original note
and allonge). Our review is de novo. See Peters v. Bank of N.Y.
Mellon, 227 So. 3d 175, 178 (Fla. 2d DCA 2017) (“Our review of a
trial court’s ruling regarding whether a foreclosure plaintiff has
standing is de novo.”).

We agree with Mr. Morroni that the trial court erred in rejecting
Ms. Bryan’s expert testimony and that this error was the only way it
could have ruled in Wilmington’s favor on the standing question.
Although a trial court is free to reject an unrebutted expert opinion
when it decides a case, it is not free to do so arbitrarily. See
Wiederhold v. Wiederhold, 696 So. 2d 923, 924 (Fla. 4th DCA 1997)
(“[T]he trial court as fact-finder cannot arbitrarily reject unrebutted
expert testimony.”); Republic Nat’l Bank of Miami, N.A. v. Roca, 534
So. 2d 736, 738 (Fla. 3d DCA 1988) (holding that the trial court could
not “arbitrarily reject unrebutted testimony” of an expert). Thus, when
a trial court acting as a fact-finder renders a decision that rejects the

unrebutted testimony of an expert, “it must offer a reasonable
explanation for doing so, such as impeachment of the witness or
conflict with other evidence.” Storey v. State, 139 So. 3d 448, 449
(Fla. 2d DCA 2014); see also Coday v. State, 946 So. 2d 988, 1005
(Fla. 2006) (“While we have given trial judges broad discretion in
considering unrebutted expert testimony, we have always required
that rejection to have a rational basis.”); Wiederhold, 696 So. 2d at 924
(“[W]hile the trial court can reject unrebutted expert testimony, it must
offer a reasonable explanation for doing so.”). There was no reason-
able explanation for the trial court’s rejection of Ms. Bryan’s unrebut-
ted testimony here.

Although the trial court might have pointed to Mr. Surowiec’s
testimony that he could tell the note was original as a potential conflict
in the evidence on whether the note and allonges were original, the
trial court explicitly rejected that course. It was correct to do so.
Although a lay witness like Mr. Surowiec may offer an opinion on a
matter that does not require special knowledge, skill, experience, or
training—we express no opinion on whether this case presented such
a question—such a witness must testify “as to the facts or perceptions
underlying [his or her] opinion.”3 Beck v. Gross, 499 So. 2d 886, 889
(Fla. 2d DCA 1986); see also § 90.701, Fla. Stat. (2018); Sajiun v.
Hernandez, 226 So. 3d 875, 880 (Fla. 4th DCA 2017). Here, there was
no such testimony; Mr. Surowiec just thought the note was original
because he had seen lots and lots of other originals. Without any
explanation of what undergirded his opinion that the note and allonges
were originals, Mr. Surowiec’s testimony was the lay opinion
equivalent of ipse dixit and could not have afforded a reasonable basis
for the trial court to have rejected Ms. Bryan’s expert testimony. Cf.
Mills v. Redwing Carriers, Inc., 127 So. 2d 453, 457 (Fla. 2d DCA
1961) (“Moreover, where the opinion is nothing more than the
speculation of an admitted non-expert on the issue involved, to that
extent it does invade the province of the jury, which is equally
competent to reach such a conclusion upon the same physical facts
observed by the witness and made known to the jury by exhibits and
testimony.”).

 The trial court identified nothing else—for example, contradictory
evidence, impeachment, or credibility issues—that justifies its
rejection of Ms. Bryan’s unrebutted expert testimony that the
signature page of the note and one of the allonges were not originals.
Nor do we see anything in our record that does so. On the contrary, it
appears from our record that the trial court rejected Ms. Bryan’s
testimony because it believed that because Mr. Morroni had not paid
his mortgage, he should not be permitted to prevail. It should go
without saying that that is not a reasonable explanation for rejecting
an expert’s testimony about whether a document is an original.

Wilmington contends that even if it failed to prove standing by
presenting the original note and allonges, it managed to prove
standing anyway because it produced at trial the chain of assignments
attached to its complaint, which showed that the mortgage was
transferred, in the end, to U.S. Bank. But those assignments trans-
ferred only the mortgage, not the note. It is by now well established
that an assignment that transfers only the mortgage and not the note is
insufficient to show standing. See Verizzo v. Bank of N.Y. Mellon, 220
So. 3d 1262, 1266 (Fla. 2d DCA 2017) (citing Caballero v. U.S. Bank
Nat’l Ass’n, 189 So. 3d 1044, 1046 (Fla. 2d DCA 2016)). So the
assignments are unavailing as proof of standing here.

Wilmington bore the burden of proving that it had standing at trial
and failed to rebut expert testimony on that subject or otherwise to
prove that the note and allonges it tendered at trial were in fact
originals. Wilmington also did not submit any evidence to establish
standing by some other means. In the end, then, the evidence failed to
prove that Wilmington had standing to pursue this foreclosure action
either when it was filed or when judgment was entered. We reverse
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and remand for entry of judgment in favor of Mr. Morroni.4 See
Tracey v. Wells Fargo Bank, N.A., 264 So. 3d 1152, 1168-69 (Fla. 2d
DCA 2019).

Reversed and remanded with instructions. (NORTHCUTT and
BLACK, JJ., Concur.)
))))))))))))))))))

1The defendant, however, bears the burden of raising standing as an issue to be tried
in the case, typically by pleading it as an affirmative defense in the answer. See Winchel
v. Pennymac Corp., 222 So. 3d 639, 642-43 (Fla. 2d DCA 2017). Mr. Morroni has
satisfied that burden here.

2“An allonge is a piece of paper annexed to a negotiable instrument or promissory
note, on which to write [i]ndorsements for which there is no room on the instrument
itself.” Purificato v. Nationstar Mortg., LLC, 182 So. 3d 821, 823 (Fla. 4th DCA 2016)
(quoting Booker v. Sarasota, Inc., 707 So. 2d 886, 887 n.1 (Fla. 1st DCA 1998)).

3The parties have not directed us to any precedents addressing whether a document
is original may be determined without recourse to expert testimony, and we have
located none.

4We remand for entry of a judgment rather than an order of involuntary dismissal
because the trial court entered its judgment after hearing a combined closing argument
and argument on a motion for involuntary dismissal. We have explained that a defense
motion for involuntary dismissal at the close of all the evidence in a nonjury trial—as
distinguished from at the close of the plaintiff’s case—is not best practice because the
trial court can just as easily at that point render a judgment. See Deutsche Bank Nat’l Tr.
Co. v. Kummer, 195 So. 3d 1173, 1175 n.2 (Fla. 2d DCA 2016). Consistent with that
explanation, we remand for entry of a judgment, which is what we would do had no
motion for involuntary dismissal been made. See Winchel, 222 So. 3d at 646 n.5.

*        *        *

Criminal law—Second degree child neglect—Trial court erred in
denying motion for judgment of acquittal on count charging second-
degree child neglect which was premised on defendant’s delay in
obtaining or failure to obtain medical treatment for child following
initial injury where there was no evidence of causal link between delay
or failure to seek medical treatment and exacerbation of child’s injuries
beyond those caused by initial incident—Although statute allows for
conviction for child neglect without great bodily harm, evidence
presented did not rise to level of gross or flagrant disregard sufficient
to prove that defendant acted “willfully or by culpable negligence,” as
required by statute

STEVEN M. JONES, Appellant, v. STATE OF FLORIDA, Appellee. 2nd District.
Case No. 2D18-2306. Opinion filed March 13, 2020. Appeal from the Circuit Court for
Pinellas County; Chris Helinger, Judge. Counsel: Howard L. Dimmig, II, Public
Defender, and Jean-Jacques A. Darius, Special Assistant Public Defender, Bartow, for
Appellant. Ashley Moody, Attorney General, Tallahassee, and Peter Koclanes,
Assistant Attorney General, Tampa, for Appellee.

(SMITH, Judge.) Steven Jones appeals his judgment and sentence for
aggravated child abuse and second-degree neglect of a child, both
pursuant to section 827.03, Florida Statutes (2018), for which he is
serving twenty years and fifteen years’ imprisonment, respectively.
Mr. Jones argues his motion for judgment of acquittal on the second-
degree child neglect count should have been granted. We agree and
direct the trial court to vacate the child neglect conviction and enter a
judgment of acquittal on that charge. We affirm all other aspects
without comment.

I
This case involves Mr. Jones’s then six-week-old infant, T.J. On

the date of the incident, Mr. Jones watched T.J. while the baby’s
mother, Meralis Garcia, cleaned the house and ran errands. Ms. Garcia
testified that while she periodically checked on Mr. Jones and T.J., the
child was in Mr. Jones’s care virtually all day. She did not notice
anything unusual about T.J. during the times she checked in on him
and Mr. Jones. At approximately 8:30 p.m., Mr. Jones emerged from
the bedroom in which he and T.J. were resting and advised Ms. Garcia
that “something [was] wrong” with T.J. She asked Mr. Jones to bring
her the baby and he demurred, claiming that Ms. Garcia would be
upset. Ms. Garcia testified that when Mr. Jones finally brought her son
to her, T.J. was limp and unresponsive. She claimed her first instinct

was to call 911 but that Mr. Jones urged her to wait a few minutes to
see if T.J.’s condition improved. Ms. Garcia complied, testifying that
T.J. did appear to improve slightly. Ms. Garcia said that she splashed
some water on T.J.’s face to revive him, at which point T.J. spit up
bloody milk. Ms. Garcia then called 911 and T.J. was brought by
ambulance to the hospital.

At the hospital, Ms. Garcia learned that T.J.’s skull was fractured
and hospital staff asked whether he had been in a car accident or
suffered some other type of trauma. Ms. Garcia advised that the
baby’s father was burping T.J. when he began exhibiting his symp-
toms. Mr. Jones arrived at the hospital a few hours later, at which point
law enforcement and child protective investigators arrived. They
spoke separately to Ms. Garcia and Mr. Jones. It was only then that
Mr. Jones claimed that he had dropped T.J. against the bathtub while
bathing the baby at approximately 9:00 a.m. that morning, some
eleven hours before T.J. exhibited any symptoms. As a result of the
alleged fall, T.J. sustained permanent injuries and brain damage.

At Mr. Jones’s trial, Dr. Sally Smith, a pediatrician who serves as
the medical director for the Pinellas County child protective services
team, testified for the State. She evaluated T.J. the day after he was
admitted to the hospital, reviewed his medical records and test results,
and concluded that T.J. sustained “abusive head trauma,” most likely
from some type of high-force, “acceleration-deceleration” event. The
only medical professional presented by the defense, radiologist Dr.
Mark Bittles, agreed that the location and type of brain bleeding T.J.
sustained, along with the skull fracture, suggested a high-force event,
such as a car accident. Mr. Jones was found guilty by a jury of one
count of aggravated child abuse and one count of child neglect in the
second-degree.

II
 The only issue on appeal Mr. Jones raises with which we find merit

is that the State’s evidence was insufficient to prove the elements of
count two, second-degree child neglect. The State’s theory in
advancing the second-degree child neglect count was based on Mr.
Jones’s instruction to Ms. Garcia not to call 911 after he advised her
there was “something wrong” with T.J. (or, going along with the
defense’s timeline, Mr. Jones’s failure to seek medical attention after
T.J.’s “fall” at approximately 8:00 or 9:00 a.m.).

Second-degree child neglect occurs when a person willfully or by
culpable negligence neglects a child and in doing so causes great
bodily harm, permanent disability, or permanent disfigurement to the
child. § 827.03(2)(b). “ ‘Willfully’ is defined as acting ‘voluntarily
and consciously, not accidentally.’ ” Medina v. State, 226 So. 3d 1018,
1023 (Fla. 2d DCA 2017) (citing Arnold v. State, 755 So. 2d 796, 798
(Fla. 2d DCA 2000)). “Culpable negligence” is more than a failure to
use ordinary care; “it must be gross and flagrant” and committed with
lack of regard for others’ safety. Id. (citing Poczatek v. State, 213 So.
3d 1065, 1072 (Fla. 2d DCA 2017)).

Poczatek contains facts similar to this case, and we find it instruc-
tive here. In Poczatek, this court evaluated the issue of causation in a
second-degree child neglect context. There, Poczatek’s girlfriend,
T.R., left her three-year-old son in Poczatek’s care while she went to
the gym with a friend. Poczatek, 213 So. 3d at 1066. Approximately
forty minutes after leaving the child, T.R. received a phone call from
Poczatek advising the child had “fallen”; T.R. then called 911. Id.
When T.R. arrived at the house, she found her son “stiff, bleeding,
[and] uncomfortable,” and he appeared to be unconscious. Id. at 1066-
67. Poczatek looked “panicked” and told T.R. that the child was
jumping on the garage stairs, hit his head on Poczatek’s car, and then
had fallen backward on the stairs. Id. at 1066. Two weeks later,
Poczatek told T.R. a different version of what had occurred and said
he was swinging the child upside down in a playful manner and
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dropped him. Id. at 1066-67. At trial, the responding deputy testified
Poczatek told him the child fell down the stairs and then wanted to
watch television, so Poczatek placed him in the bedroom. Id. at 1067.
When he first responded to the home, the deputy asked T.R. to get a
pillow for underneath the child’s head, and she returned with a pillow
that had blood on it. Id.

Poczatek testified he was playing with the child and picked him up
by the ankles and swung him around when the child slipped from his
grip. Id. at 1069. He further testified the child began crying and was
holding his head, so Poczatek took the child to his bed and placed his
head on a pillow and went to get the child a glass of water. Id. When
he returned, he noticed blood coming from the child’s ear and
“freaked out.” Id. at 1069-70. He testified that he placed the child in
his car and did not call 911 because he lived close to the hospital, and
by that time, T.R. had arrived home. The child was shortly thereafter
transported to the hospital by ambulance. Id. at 1070. Poczatek
maintained that the event was an accident and that it was “stupid” to
swing the child. Id.

The jury found Poczatek guilty of one count of felony battery, a
lesser included offense of aggravated child abuse, and of second-
degree child neglect. Id. at 1070-71. He appealed the denial of his
motion for a judgment of acquittal with regard to count two, second-
degree child neglect, based upon the State’s alleged failure to prove
that he willfully or by culpable negligence failed to provide care to the
child and that his failure to provide care caused the child great bodily
harm, permanent disability, or disfigurement. Id. at 1071.

The State’s theory of second-degree child neglect in Poczatek was
that Poczatek failed to obtain medical care for the child after the initial
injury; however, we determined the State failed to present evidence
showing the initial injury was exacerbated by Poczatek’s failure to act.
Id. “In other words, there was no evidence that Poczatek’s conduct
after the incident caused ‘great bodily harm, permanent disability, or
permanent disfigurement’ to [the child].” Id.

Similarly, the record here lacks a causal link between Mr. Jones’s
delay (or failure) to seek medical treatment for T.J. and the injuries
beyond those sustained from the “fall” itself. The State’s expert
witness, Dr. Sally Smith, testified about what “could” happen to a
child who does not receive immediate medical care after a head injury
and noted T.J. presented at the hospital with a reduced blood gas pH
level and elevated carbon dioxide level, indicative of someone not
taking in enough oxygen:

Q: And if the parents delayed even fifteen minutes, when the child
was unconscious and limp, would that exacerbate the injuries to the
child?

A: It certainly could. So, for example, we know from the blood gas
that he wasn’t really breathing all that well when he got to the hospital.
So if he’s not breathing very well, he’s not necessarily getting
adequate oxygen to his body, um, and including the brain. So that kind
of thing certainly, um, often makes situations worse, where there’s
brain injuries like this.

(Emphasis added.)
The remainder of Dr. Smith’s testimony is similarly postured: she

discusses the possibility or likelihood of enhanced injury by a failure
to act or seek medical treatment but does not testify about Mr. Jones’s
actions (or omissions) leading to specific exacerbation beyond T.J.’s
original injuries. Using the same reasoning this court employed in
Poczatek, the State failed to establish Mr. Jones “willfully or by
culpable negligence” neglected T.J. by failing to seek medical
attention which led to great bodily harm, i.e., exacerbation of his
original injuries. See § 827.03(2)(b).

Section 827.03(2)(d) allows for conviction for child neglect
without great bodily harm, which is a third-degree felony (as opposed
to a second-degree felony for child neglect under section

827.03(2)(b)). See Ristau v. State, 201 So. 3d 1254, 1256-57 (Fla. 2d
DCA 2016). To meet the statutory elements, however, it is still
necessary to show the defendant acted willfully or with culpable
negligence.

(2) Offenses.—
(d) A person who willfully or by culpable negligence neglects a child
without causing great bodily harm, permanent disability, or permanent
disfigurement to the child commits a felony of the third degree,
punishable as provided in s. 775.082, s. 775.083, or s. 775.084.

Here, the evidence presented does not rise to the level of gross or
flagrant disregard sufficient to prove that Mr. Jones acted “willfully
or by culpable negligence.” Ms. Garcia testified Mr. Jones told her to
wait and “give [T.J.] a few minutes,” apparently to allow time for the
baby to revive on his own. She further testified T.J. began to respond
a bit so she put him in his bathtub and splashed water on his face. This
led to him spitting up bloody milk, whereupon she immediately called
911.

Mr. Jones, on the other hand, testified he fed T.J. a bottle and
approximately five minutes later, he noticed the baby “didn’t look
right.” He brought T.J. to Ms. Garcia, who told Mr. Jones to “call the
police,” after which they went to the bathroom and splashed water on
T.J.’s face. Mr. Jones claims T.J. opened his eyes, so they went back
into the bedroom, where T.J. spit up bloody milk. The bloody spit up,
Mr. Jones maintained, was what prompted him to ultimately call 911.
The evidence presented at trial does not meet the standard for willful
or culpable negligence as explained by this court in Poczatek and
Medina, as there were intervening facts which showed Mr. Jones
waited to see if the baby recovered on his own or was revived by the
water. Therefore, we conclude the evidence does not support Mr.
Jones’s second-degree child neglect conviction. See Burns v. State,
132 So. 3d 1238, 1241-42 (Fla. 1st DCA 2014) (“While appellant’s
choice to seek assistance by calling the child’s mother rather than 911
may have been a failure to use ordinary care, it did not rise to the level
of willful or culpable negligence under the facts as presented in this
case.”); cf. Moore v. State, 790 So. 2d 489, 490 (Fla. 5th DCA 2001)
(affirming defendant’s second-degree child neglect conviction and
finding he was culpably negligent where the defendant claimed infant
fell in the bathtub and was noticeably inactive, yet the defendant failed
to seek medical care for the child for two days).

III
 Accordingly, we reverse Mr. Jones’s judgment and sentence for

second-degree child neglect and remand for entry of a judgment of
acquittal on that count. Mr. Jones’s judgment and sentence for count
I, aggravated child abuse, is affirmed.

Affirmed in part, reversed in part, and remanded. (CASANUEVA
and ROTHSTEIN-YOUAKIM, JJ., Concur.)

*        *        *

Insurance—Homeowners—Discovery—Work product privilege—
Trial court departed from essential requirements of law in compelling
production of photographs taken by insurer’s investigator during
home inspection related to insureds’ claim for water damage on the
basis that insurer had not filed a privilege log—Obligation to file a
privilege log does not arise until after court has ruled on party’s non-
privilege discovery objections

AVATAR PROPERTY & CASUALTY INSURANCE COMPANY, Petitioner, v.
LEE JONES and ANETHETTE JONES, Respondents. 2nd District. Case No. 2D19-
243. March 13, 2020. Petition for Writ of Certiorari to the Circuit Court for Pinellas
County; Jack R. St. Arnold, Judge. Counsel: Curt L. Allen and Brian A. Hohman of
Butler Weihmuller Katz Craig LLP, Tampa, for Petitioner. Melissa A. Giasi of Giasi
Law, P.A., Tampa, for Respondents.

(SMITH, Judge.) Petitioner, Avatar Property & Casualty Insurance
Company (Avatar), seeks certiorari review of the lower court’s order
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compelling production of its investigator’s photographs, which
Avatar objected to on the grounds of work product privilege. Avatar
was sued by the Respondents, Lee and Anethette Jones (the Joneses),
for breach of contract after Avatar denied the Joneses’ hurricane water
damage claim. The subject photographs were taken by Avatar’s
investigator during a home inspection related to the Joneses’ claim.
After the Joneses moved to compel better responses to the discovery
requests and sought to overrule Avatar’s objections to the production
of the photographs and to impose sanctions, the trial court ordered the
production of the photographs finding Avatar had failed to file a
privilege log. This was error, and the trial court departed from the
essential requirements of the law. Accordingly, we grant the petition
and quash that portion of the order related to the production of the
photographs.

On April 28, 2016, the Joneses filed suit for breach of contract
against Avatar under their homeowners’ insurance policy after Avatar
investigated and denied coverage for their hurricane water damage
claim. The discovery dispute at issue here arose after the Joneses
served Avatar on June 20, 2016, with a request for production of
documents, which requested, among other things: any and all
photographs taken by Avatar of the property. Avatar timely responded
to the discovery request and objected to the request for photographs
as follows:

6. Any and all photographs taken by the Insurance Company of the
Property.

RESPONSE:

Objection. Avatar objects to this request because it seeks documents
protected by the work product doctrine. The request calls also for
Avatar to produce documents from its claim file, underwriting file,
and/or documents that relate to its internal claims handling procedures
which is improper in a breach of contract action based on a first-party
property insurance claim. See, e.g., State Farm Florida Ins. Co. v.
Desai, 106 So. 3d 5 (Fla. 3d DCA 2013); Gen. Star Indem. Co. v.
Atlantic Hospitality of Florida, LLC, 93 So. 3d 501 (Fla. 3d DCA
2012); State Farm Florida Ins. Co. v. Aloni, 101 So. 3d 412 (Fla. 4th
DCA 2012); State Farm Florida Ins. Co. v. Ramirez, 86 So. 3d 1198
(Fla. 3d DCA 2012); Nationwide Ins. Co. of Florida v. Demmo, 57 So.
3d 982 (Fla. 2d DCA 2011); State Farm Fire & Cas. Co. v. Valido,
662 So. 2d 1012 (Fla. 3d DCA 1995); State Farm Florida Ins. Co. v.
Gallmon, 835 So. 2d 389 (Fla. 2d DCA 2003). See also, State Farm
Mut. Auto. Ins. Co. v. O’Hearn, 975 So. 2d 633 (Fla. 2d DCA 2008);
U.S. Fire Ins. Co. v. Clearwater Oaks Bank, 421 So. 2d 783 (Fla. 2d
DCA 1982); W. Am. Ins. Co. v. Neva Prods., Inc., 490 So. 2d 117 (Fla.
2d DCA 1986); Geico Gen. Ins. Co. v. Hoy, 927 So. 2d 122 (Fla. 2d
DCA 2006); State Farm Mut. Ins. Co. v. Cook, 744 So. 2d 567 (Fla. 2d
DCA 1999); Am. Bankers Ins. Co. of Florida v. Wheeler, 711 So. 2d
1347 (Fla. 5th DCA 1998); Michigan Millers Mut. Ins. Co. v. Bourke,
581 So. 2d 1368 (Fla. 2d DCA 1991); State Farm Fire & Cas. Co. v.
Martin, 673 So. 2d 518 (Fla. 5th DCA 1996); and, Gen. Star Indem.
Co. v. Anheuser-Busch Co., Inc., 741 So. 2d 1259 (Fla. 5th DCA
1999). Avatar objects further to this request because it is overly broad.

The Joneses, for reasons not apparent from the record, did not seek
to compel the photographs until two years later, on September 6,
2018. A hearing was held on the Joneses’ motion to compel on
December 17, 2018. The issues, as recognized by the trial court, were
not complex. However, as revealed by the transcript of the hearing on
the motion to compel, a simple case soon became muddied as other
discovery battles, also set for the same hearing, were hashed out. In
addition to the production of the photographs, the Joneses sought the
continued deposition of Avatar’s corporate representative, which it
originally started on October 12, 2017, but was forced to terminate
due to what the Joneses’ characterize as baseless objections by
Avatar’s counsel.1

At the hearing below, the trial judge showed frustration with both
parties’ counsel and their inability to get along and act professionally,
identifying the case going forward as one of his “problem” cases
worthy of case management conferences, face-to-face hearings, trial
counsel appearances only, and appointment of a special master to sit
in on future depositions. Moreover, at the time of the hearing—more
than two and one-half years since the filing of the Joneses’ com-
plaint—Avatar had not yet filed an answer to the complaint, but had,
nonetheless, filed not one but two motions for summary judgment,
neither of which had been set for hearing. Based upon our review of
the record, the trial judge was understandably displeased with the
antics displayed by counsel for both parties.

The request for the photographs was the last issue addressed at the
hearing. During the hearing, the Joneses agreed to limit the breadth of
the requested photographs to those taken by Avatar’s investigator
during the home inspection, thereby resolving Avatar’s overbreadth
objection and leaving only Avatar’s privilege objections for the trial
court’s determination. The court inquired whether Avatar planned on
using the photographs at trial before it ruled on whether the photo-
graphs were discoverable. Coverage counsel appearing for Avatar,
who was not familiar with the file, replied that he was not sure if they
planned on using the photographs and argued that the photographs
were protected by work-product privilege.

In response to the privilege argument of Avatar, the trial court
ruled:

THE COURT: Okay. I don’t see any privilege log filed and this has
been pending a while. So I’m going to overrule that. If you’ve got
some photographs, I’d like you to share those with the other side, and
we’ll see if we can’t move this thing to some sort of resolution
before—

The following day, the trial court issued its order, which provides in
pertinent part:

[The Joneses] withdrew their Motion to Compel Better Responses
set forth in the first motion and limited their request to a production of
photographs in the possession of [Avatar]. [Avatar] has objected to
such production claiming privilege, but has filed no privilege log. As
proffered to the Court, the photographs are of the alleged damage to
[the Joneses’] home. [The Joneses] also [have] photographs, copies of
which have been shared with [Avatar]. Considering all factors, the
Court orders [Avatar] to produce the subject photographs no later than
February 13, 2019.

Thereafter, Avatar filed the instant petition for writ of certiorari
arguing the trial court departed from the essential requirements of law
when it ordered production of the photographs because Avatar had not
filed a privilege log.2 We agree.

 “Certiorari review ‘is appropriate when a discovery order departs
from the essential requirements of law, causing material injury to a
petitioner throughout the remainder of the proceedings below and
effectively leaving no adequate remedy on appeal.’ ” Harley Ship-
building Corp. v. Fast Cats Ferry Serv., LLC, 820 So. 2d 445, 448
(Fla. 2d DCA 2002) (quoting Allstate Ins. Co. v. Langston, 655 So. 2d
91, 94 (Fla. 1995)). “Orders granting discovery, including discovery
of work product materials, are amenable to certiorari review because
appeal after a final judgment in a case where discovery was improp-
erly granted seldom provides adequate redress.” McGarrah v.
Bayfront Med. Ctr., Inc., 889 So. 2d 923, 925 (Fla. 2d DCA 2004)
(citing Langston, 655 So. 2d at 94).

Florida Rule of Civil Procedure 1.280(b)(6) governs claims of
privilege made in response to discovery requests and requires the
creation of a privilege log when materials are sought to be shielded
from production. The rule provides:
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When a party withholds information otherwise discoverable under
these rules by claiming that it is privileged or subject to protection as
trial preparation material, the party shall make the claim expressly and
shall describe the nature of the documents, communications, or things
not produced or disclosed in a manner that, without revealing
information itself privileged or protected, will enable other parties to
assess the applicability of the privilege or protection.

Fla. R. Civ. P. 1.280(b)(6) (emphasis added). The Fourth District
Court of Appeal has explained the nuance of timing as it relates to the
obligation of filing a privilege log:

Before a written objection to a request for production of documents
is ruled upon, the documents are not “otherwise discoverable” and
thus the obligation to file a privilege log does not arise. Once the
objection is ruled upon and the court determines what information is
“otherwise discoverable,” then the party must file a privilege log
reciting which documents are privileged. If it is not done in that order,
then the party faced with an unduly burdensome document request
still has to obtain and review all the documents to determine which are
privileged, even though the court may later limit the scope of the
request if it was unduly burdensome.

Gosman v. Luzinski, 937 So. 2d 293, 296 (Fla. 4th DCA 2006); see
also Allstate Indem. Co. v. Oser, 893 So. 2d 675, 677 (Fla. 1st DCA
2005) (noting Florida Rule of Civil Procedure 1.280 “does not provide
a time limit for filing the [privilege] log.”).

In Morton Plant Hospital Ass’n, this court, relying upon Gosman,
recognized that the obligation to file a privilege log does not arise until
the information is determined to be “discoverable”—which is after the
trial court has ruled on the party’s non-privilege discovery objections.
Morton Plant Hosp. Ass’n. v. Shahbas, 960 So. 2d 820, 826 (Fla. 2d
DCA 2007); see also State Farm Fla. Ins. Co. v. Coburn, 136 So. 3d
711, 712 (Fla. 2d DCA 2014) (denying State Farm’s petition for writ
of certiorari related to the circuit court’s order denying motion for
protective order for failure to establish irreparable harm because State
Farm’s privilege claim had not matured where it had not yet filed a
privilege log); Gosman, 937 So. 2d at 296 n.1 (“Obviously, if the sole
objection to discovery were that it sought privileged documents, then
compliance with Rule 1.280(b) would be required prior to any hearing
on the objection as the information contained in the privilege log
would be necessary to ‘assess the applicability of the privilege or
protection.’ ”).

In the instant case, the issue of the discoverability of the photo-
graphs was before the trial court on Avatar’s objections, which
included both its overbreadth objection to the request for “any and all”
photographs and its privilege objections. Avatar’s obligation to file a
privilege log did not mature until the asserted non-privilege
objection—overbreadth—was resolved. See Morton Plant Hosp.
Ass’n, 960 So. 2d 820; Dade Truss Co. v. Beaty, 271 So. 3d 59, 64
(Fla. 3d DCA 2019); Gosman, 937 So. 2d at 296. This resolution did
not emerge until during the course of the hearing when the Joneses
narrowed the scope of the request, thereby resolving the overbreadth
objection and implicating Avatar’s privilege objections. In light of
these events, the trial court should have allowed Avatar a reasonable
amount of time in which to file its privilege log. See DLJ Mortg.
Capital, Inc. v. Fox, 112 So. 3d 644, 646 (Fla. 4th DCA 2013) (“The
trial court should allow [p]etitioner to file a privilege log within a
reasonable time after it rules on the non-privilege objections, so that
an in camera inspection may be conducted.”).

Accordingly, it follows that the trial court departed from the
essential requirements of the law in compelling the production of the
photographs based upon Avatar’s failure to file a privilege log. For
this reason, we grant Avatar’s petition as to that portion of the trial
court’s order compelling production of the photographs taken by
Avatar’s investigator, with instructions that the trial court shall allow

Avatar to file a privilege log within a reasonable time so that the
privilege claims may be properly presented and considered by the trial
court, and to allow the trial court to conduct an in-camera inspection
of the photographs. See DLJ Mortg. Capital, 112 So. 3d at 646. In so
granting the petition, we make no comment as to the merits of any of
Avatar’s privilege claims.

We sympathize with the trial court’s frustration with the shenani-
gans displayed by both trial counsel in this case, and we note that this
is not the only case that has come before this court wherein these two
specific trial attorneys have displayed unprofessional behavior
resulting in a waste of judicial resources and unnecessary expense to
the parties.3 The trial court rightfully earmarked this case as one of its
“problem” cases and should not hesitate to exercise its inherent
authority to sanction unprofessional behavior should case manage-
ment efforts fail in the future. See Moakley v. Smallwood, 826 So. 2d
221, 227 (Fla. 2002).
 Petition granted, order quashed in part, and the matter is remanded
for further proceedings consistent with this opinion. (CASANUEVA
and ROTHSTEIN-YOUAKIM, JJ., Concur.)
))))))))))))))))))

1The record reveals that counsel for Avatar and counsel for the Joneses have a
tumultuous history as adversaries apart from the instant case, and from our review of
the record and deposition transcripts that history has no doubt plagued this case.

2Avatar also argues the trial court departed from the essential requirements of the
law in ordering production before issues of coverage and damages have been decided
and that the Joneses failed to establish a need for the requested materials. We do not
find merit in these arguments. At the time of the hearing on the motion to compel, no
answer was filed. Therefore, whether coverage is at issue in the case cannot be
determined by this court, and we cannot say that the trial court departed from the
essential requirements of the law. Regarding whether the Joneses established a need for
the requested materials, that issue is not yet ripe for review. See Publix Supermarkets,
Inc. v. Johnson, 959 So. 2d 1274, 1275 (Fla 4th DCA 2007) (noting after materials
prepared in anticipation of litigation are deemed not subject to discovery, an exception
applies where the party seeking discovery shows a need of the materials and is unable
without undue hardship to obtain the substantial equivalent of the material by other
means).

3See Rodriguez v. Avatar Prop. & Cas. Ins. Co., 45 Fla. L. Weekly D128 (Fla. 2d
DCA Jan. 15, 2020).

*        *        *

Insurance—Personal articles—Loss of diamond ring—Material mis-
representations—Trial court erred in entering summary judgment for
insurer in insureds’ breach of contract action after insurer refused to
pay claim for lost diamond ring on basis that policy was voided
because insureds made misrepresentations in making their claim—
Summary judgment was improper because determination of whether
insureds made misrepresentations hinges on credibility assessments
that are solely the province of the trier of fact

CHARLES SVETLANOVICH and SHARON SVETLANOVICH, Appellants, v.
STATE FARM FLORIDA INSURANCE COMPANY, Appellee. 2nd District. Case
No. 2D18-3520. Opinion filed March 13, 2020. Appeal from the Circuit Court for
Pinellas County; Patricia A. Muscarella, Judge. Counsel: Nicholas E. Karatinos of Law
Office of Nicholas E. Karatinos, Lutz, for Appellants. Scot Samis and Christopher
Shand of Traub Lieberman Straus & Shrewsberry LLP, St. Petersburg, for Appellee.

(VILLANTI, Judge.) In May 2008, Charles and Sharon Svetlanovich
filed a sworn proof of loss with State Farm Florida Insurance Com-
pany for the loss of a diamond ring they had insured with State Farm.
Based on its investigation, State Farm denied the claim after deeming
the insurance contract void due to alleged material misrepresentations
made by the Svetlanoviches relating to the purchase of the ring and the
circumstances surrounding its loss. The Svetlanoviches then sued
State Farm for breach of contract. After extended proceedings,
including a referral to nonbinding arbitration, the trial court entered
final summary judgment in favor of State Farm. Because our review
of the record evidence reflects that any determination as to whether the
Svetlanoviches made misrepresentations hinges on credibility
assessments that are solely the province of the trier of fact, we
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conclude that summary judgment was inappropriate, and we reverse
and remand for further proceedings.

Background
The undisputed record evidence established that Mr. Svetlanovich,

who fled the former Yugoslavia and emigrated to the United States in
1967, has been in the jewelry business all of his life. In early 2007, he
visited his State Farm agent to request that State Farm issue an
insurance policy to cover a diamond ring. The agent inspected the ring
itself and received an appraisal of it from Mr. Svetlanovich dated
February 9, 2007, which valued the ring at $88,495. State Farm then
issued the requested policy, and the Svetlanoviches paid the premium
in full. The policy, called a Personal Articles Policy, contained a
“fraud or concealment” clause, which provided that “[t]he entire
policy will be void if, whether before or after a loss, you have
intentionally concealed or misrepresented a material fact relating to
this insurance.”

In August of 2007, Mrs. Svetlanovich gave the ring to her husband
and asked him to repair it because the center diamond was loose in the
mounting. Mr. Svetlanovich testified that he placed the ring in a grey
pouch, along with two other jewelry items from his business, and that
he planned to take all three items to his shop later that evening.
Because he had an errand to run before going to his shop, Mr.
Svetlanovich put the grey jewelry pouch under the driver’s seat of his
van when he left for the shop. However, on the way to his shop, Mr.
Svetlanovich was pulled over for a traffic stop. Mr. Svetlanovich
stated in his sworn proof of loss that the stop occurred around 7:00
p.m. on the evening of August 23, 2007.

During the stop, which police records show occurred at 9:59 p.m.,
misunderstandings arose between law enforcement and Mr.
Svetlanovich, and he was arrested based on his alleged attempt to flee
from police. Officers and a canine were called to search Mr.
Svetlanovich’s van for drugs; none were found. Because of Mr.
Svetlanovich’s arrest, his van was impounded, and it was towed from
the scene of the stop by an independent towing company. Having been
informed of his Miranda1 rights, including the right to remain silent,
Mr. Svetlanovich did not tell the officers about the grey jewelry pouch
under the seat of the van.

The next day, when Mr. Svetlanovich picked up his van from the
towing company, he found the inside “trashed,” a tire slashed, and the
grey jewelry pouch and its contents missing. Rather than confronting
the police about the missing jewelry, Mr. Svetlanovich asked his
attorney to do so. After his attorney was unable to find out whether the
police had recovered the grey jewelry pouch and its contents, Mr.
Svetlanovich filed the sworn proof of loss with State Farm on May 1,
2008.

During State Farm’s ensuing investigation, Mr. Svetlanovich gave
a recorded statement, testified at an Examination Under Oath (EUO),
and testified at deposition. Each time, he testified that he purchased
the ring from a jeweler in New York City in 1986 or 1987 in exchange
for $45,000 in cash plus a Patek Phillipe watch. Mr. Svetlanovich
testified that no one wore the ring at that time and that he kept it in his
business safe, intending to give it to one of his children when they
were old enough to marry. Because the ring was kept in the safe rather
than being worn, Mr. Svetlanovich did not insure the ring at that point.
Mr. Svetlanovich testified that he had received an appraisal of the ring
when he bought it, and that appraisal was subsequently located and
provided to State Farm during the course of the litigation.

For reasons not entirely clear from Mr. Svetlanovich’s testimony,
he changed his mind many years later and decided to give the ring to
his wife. According to Mr. Svetlanovich, Mrs. Svetlanovich first wore
the ring on New Year’s Eve—December 31, 2006. Shortly thereafter,
knowing that his wife was going to be wearing the ring, he had it
appraised by Joyce Butterfield, and he provided her appraisal to his

State Farm agent. He initially denied that any other appraisals were
done on the ring other than the one he provided to his State Farm
agent; however, he later testified that he remembered having the ring
appraised in the early 1990s by a jeweler on “Kennedy Avenue” in
Tampa, but that appraisal had been lost when his house sustained
flood damage.

Mrs. Svetlanovich testified at her EUO that she works for Progress
Energy full-time; she does not work in her husband’s business and
never has. She testified that she has “a lot” of jewelry and that she
wears different pieces at different times. She testified that she was
unaware that her husband had the diamond ring at issue until some-
time around 2007, when he gave it to her to wear. She testified that she
discovered on August 23, 2007, that the diamond was loose in its
mounting, so she gave the ring to her husband that night to fix. He took
it with him as he left that evening to run an errand and then return to
his shop. She never saw the ring again.

As part of its investigation, State Farm also deposed Joyce
Butterfield, the appraiser who wrote the appraisal used by the
Svetlanoviches to insure the ring. She testified that when Mr.
Svetlanovich called her, he told her that he wanted her to appraise a
ring that he was interested in buying from a customer. According to
Butterfield, when she was at the store, an unidentified woman came in
and gave Mr. Svetlanovich the ring to be appraised. Butterfield
prepared an appraisal dated January 25, 2007, in which she appraised
only a diamond—not an entire ring. Butterfield described the diamond
as having an “exact weight” of 4.59 carats, being E to F in color,
having a clarity of VVS1 to VVS2, and having an “excellent” cut. She
did not appraise the mounting, and this appraisal does not mention any
other diamonds in the ring. According to Butterfield, Mr.
Svetlanovich returned the ring to the same woman after the appraisal
was done, and the woman then left with the ring.

Butterfield also testified that Mr. Svetlanovich asked her to return
to the store to do another appraisal of the ring on February 9, 2007. On
that date, Butterfield appraised what she testified was the same ring;
however, the three appraisals she prepared on that date2 value the
entire ring and contain two different descriptions of the main dia-
mond, including significant alterations in the described weight of the
stone, the described color of the stone, and the assessment of the
quality of its cut. Butterfield testified that she changed the color
description of the diamond after Mr. Svetlanovich removed the center
diamond from the mounting; however, all of the appraisals (including
the January 25 appraisal of only the diamond) contain the same photo
of the intact ring. Notably, each of the four appraisals prepared by
Butterfield contains a different value for the ring, ranging from
$68,070 to $113,705.

During its investigation, State Farm also deposed the police
officers involved in the stop of Mr. Svetlanovich on August 23, 2007.
One officer testified that Mr. Svetlanovich was stopped because his
license plate light was out. Another testified that he was stopped
because he was leaving an area of high drug trafficking activity. A
trainee officer testified that Mr. Svetlanovich did not immediately pull
over when he activated his lights and pulled over only after a slow-
speed chase that ended when officers bumped Mr. Svetlanovich’s van.
They ordered Mr. Svetlanovich out of the van, but he was slow to
respond. Ultimately, he was arrested for fleeing to elude. A search of
his van revealed no contraband; however, the van was impounded
because Mr. Svetlanovich was taken to jail. At deposition, each of the
officers denied finding a grey jewelry pouch under the driver’s seat.

However, at Mr. Svetlanovich’s EUO, State Farm briefly ques-
tioned Mr. Svetlanovich’s attorney about his attempts to recover the
jewelry from the police. In that testimony, the attorney testified that he
had spoken with one Deputy McClane on February 19, 2008, and at
that time McClane recalled having found a black pouch under the
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driver’s seat, which he turned in to property. Repeated calls to the
property section, however, were met with denials that anything had
ever been turned in to them. At his subsequent deposition, McClane
denied ever having said that he found a black pouch.

State Farm also deposed the customer, Gorgio Aristo, whom Mr.
Svetlanovich had said he was going to meet the night of his arrest. Mr.
Svetlanovich testified that he was supposed to meet Aristo that
evening to deliver a ring that he had made on commission for Aristo’s
wife. Aristo testified that Mr. Svetlanovich was supposed to have a
ring ready for him by August 23 but that they did not have a specific
appointment date or time. Notably, as a long-time customer of Mr.
Svetlanovich, Aristo described Mr. Svetlanovich as “a great jeweler,
but dates and times I don’t think exist in his Serbian hemisphere.” He
also testified that Mr. Svetlanovich called him within a few days of the
incident, told him the ring for Aristo’s wife had been lost, and
refunded Aristo’s money to him. For his part, Mr. Svetlanovich
testified that he planned to meet Aristo at his shop between 6:30 p.m.
and 7:00 p.m. on August 23, but he also testified that he did not have
a cell phone at the time of the incident and that he intended to call
Aristo to come get the ring when he got to the shop that evening.

After taking the EUOs of both of the Svetlanoviches, State Farm
denied the claim, deemed the policy void, and refunded the
Svetlanoviches’ premium. The Svetlanoviches then filed this action
for breach of the insurance contract. After extended litigation between
the parties, State Farm filed a motion for summary judgment,
contending that the record evidence showed no genuine issues of
material fact as to whether the Svetlanoviches had made material
misrepresentations concerning the date the ring was purchased and the
events of the evening of August 23, 2007. After reviewing the
evidence filed in support of State Farm’s motion for summary
judgment, the trial court apparently agreed. It entered final summary
judgment in favor of State Farm without providing any basis for its
decision. The Svetlanoviches now appeal that decision.

Analysis
As mentioned above, the State Farm policy insuring the

Svetlanoviches’ ring provided that State Farm would not cover any
loss, and in fact could void the entire policy, if the Svetlanoviches
made any material misrepresentations or concealed any material facts
either before or after a loss. This type of policy provision is fully
enforceable in Florida. See, e.g., Flores v. Allstate Ins. Co., 772 So. 2d
4, 6 (Fla. 2d DCA 2000) (“The law in Florida is clear that a policy
provision which voids the insurance policy for misrepresentations of
a material fact is given full force and effect.”), quashed on other
grounds, 819 So. 2d 740 (Fla. 2002); Schneer v. Allstate Indem. Co.,
767 So. 2d 485, 490 (Fla. 3d DCA 2000) (holding that insureds’
postloss fraudulent misrepresentations as to their contents claim
voided their homeowner’s policy in its entirety); Wong Ken v. State
Farm Fire & Cas. Co., 685 So. 2d 1002, 1003 (Fla. 3d DCA 1997)
(“There is no question that the clause which voids coverage if the
insured makes an intentional misrepresentation ‘after a loss’—that is,
as here, in making a claim—is valid and enforceable.”); Am. Emp’rs’
Ins. Co. v. Taylor, 476 So. 2d 281, 282, 284 (Fla. 1st DCA 1985)
(finding policy provision that stated “[t]his policy is void if any
insured has intentionally concealed or misrepresented any material
fact or circumstance relating to this insurance” valid and enforceable
to void coverage based on misrepresentations made by the insured
during the claims process). Moreover, when the insurer is acting to
enforce a contract provision that voids coverage based on willful
postloss misrepresentations concerning material facts, the insurer
need not demonstrate either reliance or prejudice.3 See Prudential Ins.
Co. of Am. v. Whittington, 98 So. 2d 382, 388 (Fla. 2d DCA 1957)
(holding that “honesty and fair dealing are essential and that even

without requiring proof of prejudicial reliance by the insurer, if there
was a willful false statement of a material fact, liability does not attach
to the company” (citing Chaachou v. Am. Cent. Ins. Co., 241 F.2d
889, 894 (5th Cir. 1957))); see also Mich. Millers Mut. Ins. Corp. v.
Benfield, 140 F.3d 915, 923 (11th Cir. 1998) (holding that the insurer
was not required to “demonstrate that it relied on the insured’s
misrepresentations when asserting a policy defense based on fraud”;
the insured perpetrating a material fraud in pursuing an insurance
claim was sufficient); Lopes v. Allstate Indem. Co., 873 So. 2d 344,
347 (Fla. 3d DCA 2004) (“[U]nder Florida law, if there is a willful
false statement of a material fact, there is no requirement that an
insurer show prejudicial reliance in order to enforce the contract
provision.”). Instead, the sole question is whether the statements
constitute misrepresentations and whether they are material. And, in
general, “[t]he question of whether an insured has made a material
misrepresentation is a question for the jury to determine.” Lopes, 873
So. 2d at 347; see also Haiman v. Fed. Ins. Co., 798 So. 2d 811, 811-
12 (Fla. 4th DCA 2001) (holding that it was for the trier of fact to
determine whether the insured’s misstatements constituted material
misrepresentations).

In this case, State Farm moved for summary judgment, contending
that the summary judgment evidence conclusively established that the
Svetlanoviches made material misrepresentations after the loss. As the
moving party, State Farm had the burden to prove that “the pleadings,
depositions, answers to interrogatories, admissions, affidavits, and
other materials as would be admissible in evidence on file show that
there is no genuine issue as to any material fact and that the moving
party is entitled to a judgment as a matter of law.” Estate of Githens ex
rel. Seaman v. Bon Secours-Maria Manor Nursing Care Ctr., Inc.,
928 So. 2d 1272, 1274 (Fla. 2d DCA 2006) (quoting Fla. R. Civ. P.
1.510(c)). Under this standard, “[i]f the record reflects the existence
of any genuine issue of material fact, or the possibility of any issue, or
if the record raises even the slightest doubt that an issue might exist,
summary judgment is improper.” Shaw v. Tampa Elec. Co., 949 So.
2d 1066, 1069 (Fla. 2d DCA 2007) (quoting Snyder v. Cheezem Dev.
Corp., 373 So. 2d 719, 720 (Fla. 2d DCA 1979)). And in determining
whether a genuine issue of material fact exists, it is wholly improper
for the trial court “to consider either the weight of the conflicting
evidence or the credibility of witnesses.” Bernhardt v. Halikoytakis,
95 So. 3d 1006, 1008-09 (Fla. 2d DCA 2012) (citing Juno Indus., Inc.
v. Heery Int’l, 646 So. 2d 818, 822 (Fla. 5th DCA 1994)).

The problem here is that the evidence submitted by State Farm as
summary judgment evidence reflected numerous genuine issues of
fact, and the only way to resolve those disputes was for the trial court
to weigh the credibility of the various witnesses. State Farm would
have the court believe Butterfield’s testimony over that of Mr.
Svetlanovich concerning when the ring was purchased, and it would
have the court believe the police officers over Mr. Svetlanovich
concerning the events of the night of August 23. However, the record
reflects inconsistencies in the appraisals prepared by Butterfield, as
well as inconsistencies between what at least one police officer told
Mr. Svetlanovich’s attorney six months after the traffic stop and what
he testified to at deposition three years later. Resolving these inconsis-
tencies and determining which witnesses’ testimony should be
credited as believable is improper at the summary judgment stage.4

Moreover, some of the misrepresentations asserted by State Farm
were of questionable materiality. The exact timing of Mr.
Svetlanovich’s stop and whether he was going to meet a client for an
existing appointment or was going to call the client when he got to the
shop appear to be minor factual discrepancies easily attributable to
age, language barriers, and the passage of time. Whether these
discrepancies were sufficient to constitute material misrepresentations
in an insurance claim was an issue for the jury’s consideration that
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should have precluded entry of summary judgment in favor of State
Farm.

In sum, the trial court entered final summary judgment in favor of
State Farm after concluding that there were no genuine issues of
material fact as to whether the Svetlanoviches made misrepresenta-
tions in making their claim for the missing ring. But reaching that
conclusion required the trial court to make an assessment of the weight
to be given to certain evidence and an assessment of the relative
credibility of witnesses, neither of which is proper in the context of a
summary judgment. Accordingly, because the record evidence
reflects genuine issues of material fact concerning whether the various
statements by the Svetlanoviches constituted material misrepresenta-
tions, the trial court erred by entering final summary judgment in
favor of State Farm. We therefore reverse and remand for further
proceedings.

Reversed and remanded for further proceedings. (LUCAS, J., and
CASE, JAMES R., ASSOCIATE SENIOR JUDGE, Concur.)
))))))))))))))))))

1Miranda v. Arizona, 384 U.S. 436 (1966).
2Mr. Svetlanovich testified that he asked Butterfield to provide “an appraisal” of the

ring. Butterfield testified that Mr. Svetlanovich asked her to appraise the ring at
liquidation value, retail value, and insurance value. While Butterfield produced three
appraisals of the ring dated February 9, only two of the three are signed.

3This is different from the situation in which an insurer seeks to void coverage
pursuant to section 627.409(1), Florida Statutes, which relates to fraud or misrepresen-
tations made in connection with an application for insurance. In that instance, the
insurer must establish reliance on the misrepresentation, i.e., that “[i]f the true facts had
been known . . ., the insurer in good faith would not have issued the policy or contract,
would not have issued it at the same premium rate, would not have issued a policy or
contract in as large an amount, or would not have provided coverage with respect to the
hazard resulting in the loss.” § 627.409(1)(b). Here, State Farm did not void the policy
based on fraud or misrepresentations in the application; it relied solely on the
concealment and fraud provision contained in the policy.

4In fact, State Farm essentially admitted in its motion for summary judgment that
the trial court would need to weigh the evidence to grant the relief it was seeking. In
urging the trial court to ignore the appraisal of the ring from August 1987 produced by
Mr. Svetlanovich in support of his testimony concerning when it was purchased, State
Farm argued, “State Farm respectfully submits the inept appraisal rife with misspellings
and nonsensical telephone number dated August 21, 1987, has no credible evidentiary
value.” Whether that appraisal was worthy of credence, however, was not a determina-
tion properly within the trial court’s province at the summary judgment stage. The
existence of that appraisal gave rise to a genuine issue of material fact concerning
whether Mr. Svetlanovich’s testimony concerning the date of purchase of the ring was
a misrepresentation; a decision which could only be properly made by a jury.

*        *        *

Criminal law—Trafficking in drugs—Argument—Where defendant
raised affirmative defense of lack of knowledge of the illicit nature of
the drugs possessed, prosecutor misstated law by stating in closing
argument that jury did not need to determine that defendant know-
ingly possessed illegal substances that were charged—Trial court
abused discretion by overruling defense’s objection to misstatements—
Error was not harmless

JASON LUIS ACEVEDO, DOC #R83840, Appellant, v. STATE OF FLORIDA,
Appellee. 2nd District. Case No. 2D18-844. Opinion filed March 13, 2020. Appeal
from the Circuit Court for Pinellas County; Pat Siracusa, Judge. Counsel: Howard L.
Dimmig, II, Public Defender, and Joanna Beth Conner, Assistant Public Defender,
Bartow, for Appellant. Ashley Moody, Attorney General, Tallahassee, and Chelsea N.
Simms, Assistant Attorney General, Tampa, for Appellee.

(SILBERMAN, Judge.) Jason Luis Acevedo seeks review of his
judgment and sentences for trafficking in hydromorphone, trafficking
in oxycodone, and possession of alprazolam. Acevedo argues that the
trial court abused its discretion by overruling the defense’s objection
to the prosecutor’s misstatements of the law in closing arguments. We
agree that the prosecutor misstated the standard and the burden of
proof for Acevedo’s defense of lack of knowledge of the illicit nature
of the controlled substances. And we are not convinced that the error
in overruling defense counsel’s objection was harmless. Accordingly,
we reverse and remand for a new trial.

The charges arose after law enforcement conducted a traffic stop
of a vehicle in which Acevedo was a passenger. Based on the deputy’s
observations, he conducted a pat-down and subsequent search of
Acevedo which revealed a scale, a pill bottle containing over 200 pills,
and $600 in cash. The pills were hydromorphone, oxycodone, and
alprazolam. A search of the driver revealed a baggie of marijuana and
more than $1800 in cash.

At trial, Acevedo’s defense was that he lacked knowledge of the
illicit nature of the controlled substances in the pill bottle. Acevedo
testified that he had called his friend Malcolm earlier in the day to
purchase an ounce of marijuana. When he left for Malcolm’s house,
Acevedo took the money and scale with him. Malcolm did not have a
whole ounce of marijuana, so he and Acevedo went to get more. The
two men smoked a joint in the car before the deputy initiated a traffic
stop.

As law enforcement approached the vehicle, the two men pan-
icked. Malcolm shoved something down his shorts and handed
Acevedo a pill bottle, saying “tuck this.” Acevedo complied. Acevedo
testified he did not know the pill bottle contained illegal narcotics; he
thought the bottle contained marijuana. He said he had known
Malcolm since the sixth grade and had only known him to sell
marijuana and crack cocaine.

The jury was instructed as follows regarding the offense of
trafficking in hydromorphone, and this instruction was repeated for
the other trafficking charge:

To prove the crime of trafficking in hydromorphone, the State must
prove the following three elements beyond a reasonable doubt.

One, Jason Acevedo knowingly possessed a certain substance.
Two, the substance was hydromorphone or a mixture containing

hydromorphone.
Three, the hydromorphone or any mixture containing

hydromorphone weighed 14 grams or more.
. . . .
Lack of knowledge of the illicit nature of a controlled substance is

a defense to trafficking in hydromorphone.
You are permitted to presume that Jason Acevedo was aware of the

illicit nature of the controlled substance if you find that he knew of the
presence of the substance and exercised control or ownership over the
substance.

If you are convinced beyond a reasonable doubt that Jason
Acevedo knew of the illicit nature of the controlled substance and all
of the elements of the charge have been proved, you should find him
guilty of trafficking in hydromorphone.

If you have a reasonable doubt on the question of whether Jason
Acevedo knew of the illicit nature of the controlled substance, you
should find him not guilty of trafficking in hydromorphone.

In closing argument, defense counsel asserted that Acevedo did not
knowingly possess the hydromorphone, oxycodone, and alprazolam
because he did not know there were pills in the pill bottle. Instead,
Acevedo thought he was in possession of marijuana. Counsel argued
that the jury had “to find beyond a reasonable doubt that Jason
Acevedo knowingly possessed a substance, and then knowingly is
with knowledge of both that it was bad, the amount, and what it was.”

The State then began its rebuttal closing argument as follows:
Nowhere in these jury instructions, ladies and gentle—just

ladies—I apologize—force of habit—does it say that he has to
knowingly possess and know what the pills were. Nowhere are you
going to find this in the entire packet.

The actual jury instructions for both trafficking of hydromorphone
and trafficking of oxycodone are three.

One, Jason Acevedo knowingly possessed a certain substance.
Two, the substance was hydromorphone or a mixture . . . contain-

ing hydromorphone.
And, three, the hydromorphone or any mixture containing

hydromorphone weighed 14 grams or more.
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Nowhere does it say that there is a fourth element in there that
counsel wants you to believe that says that Jason Acevedo knowingly
possessed hydromorphone.

He just has to knowingly possess a substance, and that the
substance itself was tested and is hydromorphone. That is a complete
and separate element we’d have to prove.

The State has to prove that he possessed it, that he possessed a
substance, and then we test the substance, and the substance comes
back to hydromorphone.

The two are exclusive from one another. Nowhere does it say that
he has to know what he’s carrying around is hydromorphone or know
the weight of it.

At this point defense counsel objected to the State’s characterization
of the jury instructions, but the court overruled the objection. The
State continued as follows:

Also, if you look at the jury instructions, it says that you are
permitted to presume that he is aware of the illicit nature of the
controlled substance if you find that he knew [of the] presence of [the]
substance and exercised control or ownership of the substance.

. . . .
In order to prove that he had knowledge of the substance and the

substance was illicit, you look to what his actions were. You can infer
if he was in actual possession that he had knowledge of the illicit
nature of that substance.

. . . .
His actions speak volumes as to whether or not he knew of the

illicit nature of the substance. Not that he knew what the substance
was, that he knew the illicit nature of the substance. That is what the
State needs to prove today for knowledge, and the knowledge is going
to be inferred by all of his actions.

. . . .
That, ladies and gentlemen, shows that he knew the illicit nature of

the substance. Again, you don’t have to know what the substance is,
just that it[’s] of an illicit nature.

And according to the jury instructions, you are permitted to
presume it if under circumstances, which we have here, which include
that he knew the presence of a substance, he knew his drug dealer
friend was giving him something that wasn’t legal, and he exercised
control of ownership over that substance.

The bottom line, ladies, are [sic] you may not like the way it sounds
for trafficking, but it is what it is. And the elements all have been met.

He possessed it. He knew it wasn’t legal. He—it weighed over a
certain amount. For hydromorphone, it had to be over 14 grams. And
the lab tested it and concluded it to be 17.10 grams.

(Emphasis added.)
During deliberations the jury asked, “Did Jason Acevedo have to

know what the certain substance in the bottle was for the charge to be
trafficking?” The trial court told the jury to rely on the instructions it
had provided. And the jury found Acevedo guilty as charged.

On appeal, Acevedo argues that the trial court erred in overruling
the defense objection during rebuttal closing argument. Acevedo
asserts that the prosecutor misstated the law by arguing that (1)
Acevedo did not have to know the specific substances in the pill bottle,
and (2) the State did not have to prove his knowledge of the illicit
nature of the substances even though this was his defense.

A trial court’s ruling on an objection to prosecutorial arguments is
reviewed for an abuse of discretion. Johnson v. State, 238 So. 3d 726,
739 (Fla. 2018). Acevedo correctly asserts that knowledge of the illicit
nature of the controlled substance requires knowledge of the specific
substance that was charged. See State v. Dominguez, 509 So. 2d 917,
918 (Fla. 1987), superseded by statute as stated in Barrientos v. State,
1 So. 3d 1209, 1216-18 (Fla. 2d DCA 2009); Abbott v. State, 744 So.
2d 578, 579 (Fla. 2d DCA 1999).

At the time Dominguez was decided, the standard jury instruction

for trafficking required that the State prove only the following
elements:

Element number one, [the defendant] knowingly sold, delivered or
possessed a certain substance.

Element number two, the substance was cocaine or a mixture
containing cocaine.

Element number three, the quantity of cocaine involved was 28
grams or more.

Dominguez, 509 So. 2d at 918. But the supreme court noted it had
previously held that “knowledge of the nature of the substance
possessed is an essential element to the crime of trafficking.” Id.
(quoting Way v. State, 475 So. 2d 239, 240-41 (Fla. 1985)).

The Dominguez court found the standard instruction to be inade-
quate because “the jury could be led to believe that it could convict the
defendant merely because he ‘knowingly’ possessed a substance that
later proved to be cocaine, whether or not he knew the nature of that
substance.” Id. Thus, the court modified the standard jury instruction
to add this fourth element: “4. (Defendant) knew the substance was
(specific substance alleged).” Id.

Dominguez was superseded by statute when the legislature enacted
section 893.101, Florida Statutes (2002), which determined “that
‘knowledge of the illicit nature of a controlled substance’ is not an
element of any offense under . . . chapter 893.” See Barrientos, 1 So.
3d at 1214 n.5 (quoting § 893.101(2)). However, the legislature also
determined that lack of knowledge of the illicit nature could be
asserted as an affirmative defense. See id. at 1217.

Courts have explained that under this framework, if the defendant
asserts this defense then the defendant does not have to prove a lack of
knowledge of the illicit nature of the controlled substance. See
Maestas v. State, 76 So. 3d 991, 996 (Fla. 4th DCA 2011); Flagg v.
State, 74 So. 3d 138, 140 (Fla. 1st DCA 2011). Instead, if the defen-
dant raises the defense, then the State has the burden to prove beyond
a reasonable doubt that the defendant knew the illicit nature of the
substance. Maestas, 76 So. 3d at 996; Flagg, 74 So. 3d at 140. And if
the State establishes actual or constructive possession of the sub-
stance, then the State is entitled to a permissive presumption of
knowledge of the substance’s illicit nature. Wright v. State, 920 So. 2d
21, 24 (Fla. 4th DCA 2005) (citing § 893.101(3)). “This inference
allows the State to make a prima facie case of knowledge of presence
without direct proof but does not eliminate knowledge of presence as
an element that the jury must find to convict.” Maestas, 76 So. 3d at
995 n.3. As the Wright court observed, if the defendant puts knowl-
edge at issue, then “the defendant must work to rebut the presump-
tion.” Wright, 920 So. 2d at 24.

In the defense’s closing argument, consistent with its defense,
counsel correctly told the jury it had to find beyond a reasonable doubt
that Acevedo knowingly possessed the specific drugs charged.
However, in its rebuttal closing argument the State erroneously
insisted that Acevedo did not have “to knowingly possess and know
what the pills were.” Instead, the State told the jury it only had to prove
“that he knowingly possess[ed] a substance, and that substance itself
was tested and is hydromorphone.”

While knowledge of the illicit nature of the substances is no longer
an element of the crime of trafficking, lack of knowledge of the illicit
nature is an affirmative defense. Once Acevedo raised the defense, the
State bore the burden of establishing his knowledge of the illicit nature
and had the benefit of the statutory presumption. But despite having
the benefit of the presumption, the State misstated the law by insisting
the jury did not need to determine that Acevedo knowingly possessed
the illegal substances that were charged. The trial court thus abused its
discretion in overruling defense counsel’s objection to the State’s
argument.
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The State argues that any error was harmless due to the State’s
entitlement to a presumption of knowledge and the implausibility of
Acevedo’s defense. “The harmless error test ‘places the burden on the
state, as the beneficiary of the error, to prove beyond a reasonable
doubt that the error complained of did not contribute to the verdict or,
alternatively stated, that there is no reasonable possibility that the error
contributed to the conviction.’ ” Marston v. State, 136 So. 3d 563, 571
(Fla. 2014) (quoting State v. DiGuilio, 491 So. 2d 1129, 1137-38 (Fla.
1986)). In conducting such a review, the focus should be on the effect
on the jury as the trier of fact. Id.

As to the presumption of knowledge, we are unable to conclude it
renders the error harmless because Acevedo’s sole defense was lack
of knowledge of the illicit nature of the controlled substances. See
Burnette v. State, 901 So. 2d 925, 928 (Fla. 2d DCA 2005) (holding
that failure to inform the jury that lack of knowledge of the illicit
nature of the substance was a defense to the possession charge was not
harmless error); Quick v. State, 46 So. 3d 1159, 1161 (Fla. 4th DCA
2010) (same).

We recognize that the jury was properly instructed on the burden
of proof regarding Acevedo’s defense. And we recognize that the jury
was permitted to take the jury instructions into deliberations. How-
ever, the jury was charged prior to closing argument, and the prosecu-
tor’s misstatements thereafter went uncorrected.

Moreover, the jury instructions did not speak to the prosecutor’s
misstatements regarding the standard of proof. After the prosecutor
told the jury that it did not have to prove that Acevedo knew the
specific nature of the substance, the law was never clarified. This is
evidenced by the jury’s unanswered question, “Did Jason Acevedo
have to know what the certain substance in the bottle was for the
charge to be trafficking?” See Nedd v. State, 965 So. 2d 1287, 1288
(Fla. 2d DCA 2007) (finding harmful error in failing to instruct the
jury on knowledge of the illicit nature when the jury asked a similar
unanswered question); Abbott, 744 So. 2d at 579, 580 (same).

We have considered the State’s argument that Acevedo’s defense
is implausible. The State contends the pill bottle was a clear green
color and Acevedo admitted it made a rattling sound when shaken in
court. Additionally, Officer Jacobs said he heard the pill bottle rattling
when it was knocked loose from where it was tucked. Thus, it seems
Acevedo would have heard it rattle when he tucked it.

But we are unable to find that the seeming implausibility of
                 

Acevedo’s defense renders the error harmless because the jury’s
question established that it was considering that defense. In fact, the
jury was questioning the very principal of law the prosecutor mis-
stated: whether Acevedo had to know the illicit nature of the con-
trolled substances in the pill bottle. We therefore reverse and remand
for a new trial.
 Reversed and remanded. (NORTHCUTT and ROTHSTEIN-
YOUAKIM, JJ., Concur.)

*        *        *

JOSHUA DOUGLAS, a/k/a JOSHUA A. DOUGLAS, Appellant, v. STATE OF
FLORIDA, Appellee. 2nd District. Case No. 2D19-1449. March 13, 2020. Appeal
pursuant to Fla. R. App. P. 9.141(b)(2) from the Circuit Court for Hillsborough County;
Michelle Sisco, Judge. Counsel: Joshua Douglas, pro se.

(PER CURIAM.) Joshua Douglas timely appeals an order denying
and dismissing his motions for postconviction relief, which he filed
under Florida Rule of Criminal Procedure 3.850. We affirm but write
to address one of his arguments on appeal.

Mr. Douglas argues that the postconviction court erred in denying
each of the claims in his June 5 and August 30, 2018, motions by
repeating the identical analysis for each claim in which the court
quoted excerpts from his plea colloquy and concluded that the record
conclusively refuted the requisite prejudice for postconviction relief.
Mr. Douglas argues that the postconviction court should have
separately considered and addressed the allegations under each of his
claims and that the record attachments to the court’s order do not
conclusively refute each of his claims. Our independent review of the
record attachments to the postconviction court’s order and of the law
reflect that each of Mr. Douglas’s individual claims are conclusively
refuted by the record and/or are without legal merit.1 Accordingly, we
affirm the postconviction court’s order dismissing and denying Mr.
Douglas’s motions for postconviction relief without further discus-
sion.

Affirmed. (NORTHCUTT, VILLANTI, and SLEET, JJ., Concur.)
))))))))))))))))))

1Contrary to Mr. Douglas’s assertion in his initial brief that the postconviction
court’s order was unaccompanied by any attachments, the court attached copies of the
information; the plea form; the May 18, 2016, transcript of the plea hearing; the June
15, 2016, transcript of the sentencing hearing; the judgment and sentence; the order of
probation; and each of Mr. Douglas’s motions for postconviction relief and the
attachments thereto.

*        *        *
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