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Florida Bar—Rules—Temporary suspension of certain requirements
governing attorney discipline, unauthorized practice of law, and
lawyer advertisements in light of ongoing public health emergency

IN RE: COVID-19 EMERGENCY MEASURES RELATING TO THE RULES
REGULATING THE FLORIDA BAR. Supreme Court of Florida. Case No. SC20-392.
March 20, 2020.

In light of the ongoing public health emergency caused by the
Coronavirus Disease 2019 (COVID-19) pandemic, the Court has
determined that certain requirements under the Rules Regulating the
Florida Bar that govern attorney discipline, the unauthorized practice
of law, and lawyer advertisements should be temporarily suspended.

Accordingly, at the request of The Florida Bar and pursuant to the
Court’s authority under article V, section 15 of the Florida Constitu-
tion:

IT IS ORDERED that, effective immediately upon the release of
this order, the following provisions of the Rules Regulating the
Florida Bar are suspended, until further order of the Court:

1. All time periods and deadlines in Chapter 3 (Rules of Discipline)
of the Rules Regulating the Florida Bar for all Florida Bar discipline
cases.

2. All time periods and deadlines in Chapter 10 (Rules Governing
the Investigation and Prosecution of the Unlicensed Practice of Law)
of the Rules Regulating the Florida Bar for all unlicensed practice of
law cases.

3. The filing and evaluation requirements for lawyer advertise-
ments under Rule Regulating the Florida Bar 4-7.19 (Evaluation of
Advertisements). (CANADY, C.J., and POLSTON, LABARGA,
LAWSON, and MUÑIZ, JJ., concur.)

*        *        *

Judges—Discipline—Improperly submitting letters to state agency
which encouraged agency to award a contract to a particular vendor
during competitive procurement process—Court agrees with stipu-
lated discipline of reprimand by publication of written opinion

INQUIRY CONCERNING A JUDGE NO. 18-572 RE: CINDY LEDERMAN,
MARCIA CABALLERO, ROSA FIGAROLA, TERESA POOLER, MAVEL RUIZ.
Supreme Court of Florida. Case No. SC19-1377. March 26, 2020. Original
Proceeding—Judicial Qualifications Commission. Counsel: Judge Krista Marx, Chair,
Blan L. Teagle, Executive Director, and Alexander J. Williams, General Counsel,
Tallahassee, for Florida Judicial Qualifications Commission, Petitioners. James C.
Blecke of The Haggard Law Firm, Coral Gables, for Judge Cindy Lederman,
Respondent. David Rothman of Rothman & Associates, P.A., Miami, for Judge Rosa
Figarola, Respondent. Joseph DeMaria of Fox Rothschild LLP, Miami, for Judge
Marcia Caballero, Respondent. Andrew Berman of Young, Berman, Karpf, &
Gonzalez, P.A., Miami, for Judge Teresa Pooler, Respondent. Brian Tannebaum of
Tannebaum Law, Miami, for Judge Mavel Ruiz, Respondent.

(PER CURIAM.) In this case, we review the findings, conclusions,
and recommendations of the Judicial Qualifications Commission
(JQC) concerning Judge Cindy Lederman, Judge Marcia Caballero,
Judge Rosa Figarola, Judge Teresa Pooler, and Judge Mavel Ruiz (the
respondents). We further review the stipulation entered into between
the respondents and the JQC. We have jurisdiction. See art. V, § 12,
Fla. Const.

As we explain below, we approve the parties’ stipulation that
during a competitive procurement process, the respondents improp-
erly submitted a letter to the Florida Department of Children and
Families (DCF), encouraging DCF to award a contract to a particular
vendor. Moreover, we approve the JQC’s finding that this misconduct
violated Canons 1, 2, and 4 of the Code of Judicial Conduct, and we
also approve the stipulated discipline of a written reprimand via
publication of this written opinion.

FACTS AND PROCEDURAL BACKGROUND
In March 2018, DCF initiated a competitive procurement process

to award a contract to become the “Lead Agency for Community-
Based Care for the Southern Region of Florida-Dade and Monroe
Counties.” The lead agency contract was potentially worth more than
$500 million over a five-year period beginning in July 2019.

During the process, also known as an “invitation to negotiate,” two
non-profit corporations submitted proposals to DCF: Our Kids of
Miami-Dade and Monroe, Inc. (Our Kids), and Citrus Health
Network. Our Kids previously held the lead agency contract with DCF
and served as the lead agency over the preceding several years.

In September 2018, Judge Lederman drafted language for a letter
that she intended to send to DCF, advocating for the selection of Our
Kids as the lead agency. She emailed the language to multiple
recipients, including the respondents, seeking additional signatories
for the letter. After initially receiving a few responses of intent to co-
sign the letter, Judge Lederman emailed the recipients twice more,
attempting to garner more support.

Ultimately, a letter dated September 18, 2018, written on Judge
Lederman’s judicial letterhead and signed by the respondents, was
sent to the interim director of DCF and the managing director of the
southern region of DCF. The letter endorsed Our Kids and concluded
with the following pointed statement: “We have worked with Our
Kids and we have complete faith only in the Our Kids model of
leadership. When you select the agency please keep our voices in
mind.”

In February 2019, the letter was mentioned in a local newspaper
article entitled “Alleged conflicts of interest roil $500 million child
welfare fight.” DCF terminated the competitive procurement process
that began in March 2018 and restarted the process in early 2019;
however, there was no evidence that the respondents’ letter affected
DCF’s decision to do so. Again, Our Kids and Citrus Health Network
were the only two competitors. In April 2019, DCF awarded the lead
agency contract to Citrus Health Network.

JQC FINDINGS
After it became aware of the respondents’ letter, pursuant to the

Florida Judicial Qualifications Commission Rules, the JQC Investiga-
tive Panel served a notice of investigation on the respondents and
subsequently conducted an investigative hearing in March 2019. In
May 2019, the JQC Investigative Panel met and determined that
probable cause existed for the filing of formal charges against each
respondent for violating Canons 1, 2, and 4 of the Florida Code of
Judicial Conduct, and it served a notice of formal charges on the
respondents in August 2019.1 The JQC and the respondents subse-
quently entered into a stipulation wherein the respondents admitted
their wrongdoing and agreed that the alleged violations of the Canons
were demonstrated by clear and convincing evidence. The JQC and
the respondents further stipulated to the recommended discipline in
the form of a written public reprimand by publication of an opinion.

ANALYSIS
This Court is empowered to accept, modify, or reject the JQC’s

recommendations and “order that the . . . judge be subjected to
appropriate discipline.” Art. V, § 12(c)(1), Fla. Const. “[T]he object
of disciplinary proceedings is not for the purpose of inflicting
punishment, but rather to gauge a judge’s fitness to serve as an
impartial judicial officer.” In re McMillan, 797 So. 2d 560, 571 (Fla.
2001).

We agree with the JQC’s findings of fact and generally agree with
the stipulated discipline. Each respondent fully cooperated with the
JQC. Each respondent took responsibility for the misconduct and
acknowledged that it should not have happened. The respondents’
letter was not intended to promote the financial interests of themselves
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or others. Moreover, each respondent has an otherwise unblemished
disciplinary history.

Thus, we agree with the stipulated discipline of reprimand by
publication of this written opinion. We emphasize though, with
respect to Judge Lederman’s distinct role in generating the letter and
recruiting other judges to support it, this Court has consistently held
that such misconduct warrants a public reprimand. However, in light
of Judge Lederman’s retirement, this Court approves the stipulated
discipline of a written reprimand.

CONCLUSION
The JQC’s findings are supported by clear and convincing

evidence. We approve the stipulated discipline for Judge Cindy
Lederman, Judge Marcia Caballero, Judge Rosa Figarola, Judge
Teresa Pooler, and Judge Mavel Ruiz.

It is so ordered. (CANADY, C.J., and POLSTON, LABARGA,
LAWSON, and MUÑIZ, JJ., concur.)
))))))))))))))))))

1Canon 1 states:
An independent and honorable judiciary is indispensable to justice in our

society. A judge should participate in establishing, maintaining, and enforcing high 

standards of conduct, and shall personally observe those standards so that the
integrity and independence of the judiciary may be preserved. The provisions of
this Code should be construed and applied to further that objective.

Canon 2A states: “A judge shall respect and comply with the law and shall act at all
times in a manner that promotes public confidence in the integrity and impartiality of
the judiciary.”

Canon 2B states:
A judge shall not allow family, social, political or other relationships to

influence the judge’s judicial conduct or judgment. A judge shall not lend the
prestige of judicial office to advance the private interests of the judge or others; nor
shall a judge convey or permit others to convey the impression that they are in a
special position to influence the judge. A judge shall not testify voluntarily as a
character witness.

Canon 4A(1) states: “A judge shall conduct all of the judge’s quasi-judicial
activities so that they do not cast reasonable doubt on the judge’s capacity to act
impartially as a judge.”

Canon 4A(2) states: “A judge shall conduct all of the judge’s quasi-judicial
activities so that they do not undermine the judge’s independence, integrity, or
impartiality.”

Canon 4A(5) states: “A judge shall conduct all of the judge’s quasi-judicial
activities so that they do not lead to frequent disqualification of the judge.”

Canon 4A(6) states: “A judge shall conduct all of the judge’s quasi-judicial
activities so that they do not appear to a reasonable person to be coercive.”

*        *        *
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Insurance—Wind and hail—Where policy issued to condominium
complex was for named perils of wind and hail, insured had burden of
showing that damage to roofs of condominium buildings was caused by
the named peril of wind—Trial court erred by granting directed
verdict for insured without allowing insurer to present evidence of non-
wind related causes of damage—Insurer was not required to plead the
existing damage exclusion as an affirmative defense

CITIZENS PROPERTY INSURANCE CORPORATION, Appellant, v. KINGS
CREEK SOUTH CONDO, INC., Appellee. 3rd District. Case No. 3D18-661. L.T.
Case No. 11-11478. March 18, 2020. An Appeal from the Circuit Court for Miami-
Dade County, David C. Miller, Judge. Counsel: Quintairos, Prieto, Wood & Boyer,
P.A., and Asika K. Patel; Link & Rockenbach, P.A., Kara Rockenbach Link, David A.
Noel and Daniel M. Schwarz (West Palm Beach), for appellant. Alvarez, Feltman & Da
Silva, PL, and Paul B. Feltman, for appellee.

(Before FERNANDEZ, LOGUE1, and LINDSEY, JJ.)

(FERNANDEZ, J.) Citizens Property Insurance Corporation
(“Citizens”) appeals the trial court’s order granting a directed verdict
in favor of the insureds, Kings Creek South Condo, Inc. (“Kings
Creek”). Upon review of the record, we reverse the directed verdict
and order a new trial to allow Citizens an opportunity to challenge
Kings Creek on the issue of causation. Kings Creek bore the burden to
prove causation by a named peril, and Citizens was entitled to defend
by presenting non-wind related causes of damage. We affirm as to all
other issues.

I. BACKGROUND
Citizens issued Kings Creek an insurance policy for the named

perils of wind and hail for Kings Creek’s condominium property. The
policy was in effect from September 27, 2005 through September 27,
2006. On October 24, 2005, Hurricane Wilma hit South Florida.
Kings Creek’s property consists of fifteen buildings, with nine of
those buildings having separate roofs. These roofs consist of three
roof systems overlaid atop of one another consisting of the original
roof, a second roof installed after Hurricane Andrew, and a third roof
installed just before Hurricane Wilma. Kings Creek did not initially
report any wind-related roof damage after Hurricane Wilma, as Kings
Creek asserts that damage to the roofs was not immediately evident.
In November 2008, thirty-seven months after Hurricane Wilma,
Kings Creek notified Citizens of the alleged covered loss. At that time,
Kings Creek claimed that only one building had been damaged by
Hurricane Wilma. However, by the time it filed suit in April 2011,
Kings Creek expanded its claim to require replacement of all nine
roofs, at a replacement cost of $3,913,318.90.

Citizens hired engineer John Carroll to inspect the roofs. Carroll
found no evidence of wind-related damage from Hurricane Wilma
and attributed the damages to installation of the three-layered roof
system, ongoing water intrusion, wear and tear, and improper system
maintenance. On July 17, 2009, Citizens submitted a letter expressly
denying the claim for the combined reasons that: Kings Creek had not
sustained a covered loss, based on Mr. Carroll’s report; Kings Creek
had failed to properly complete a Sworn Proof of Loss or submit
estimates regarding all buildings; and Citizens was prejudiced by the
extensive delay between Hurricane Wilma and receiving notice of
loss. As a result, Kings Creek filed suit.

In its Amended Answer, Citizens stated its intent to defend by
challenging Kings Creek’s claims and introducing evidence of non-
wind related causes. Citizens’s only affirmative defense was that

Kings Creek failed to comply with post-loss obligations by failing to
provide prompt notice of loss, to keep a record of repair expenses, and
to preserve the damaged property for examination.

As to Citizens’s causation defense, the trial court initially ruled that
Citizens could contest causation on at least the basis of improper
installation and maintenance of the roof systems as a challenge to
Kings Creek’s evidence of wind-related damage. However, during
Citizens’s direct examination of engineer John Carroll, Kings Creek
objected to testimony regarding the installation of the roof systems as
a non-wind related cause, arguing that the installation occurred prior
to the policy, and therefore, the Existing Damage Exclusion in the
policy governed. Without providing any support for its argument,
Kings Creek reasoned that this pre-existing cause could not be
admitted because Citizens failed to plead the Exclusion as an affirma-
tive defense. After much back and forth, the trial judge was convinced
by Kings Creek’s argument and found that Citizens’s non-wind
related cause of installation of the roofing system was subsumed by
the Existing Damage Exclusion. The trial court granted a directed
verdict on liability in favor of Kings Creek on the basis that Citizens
had not pleaded its Exclusion as an affirmative defense.

The jury returned a damages-only award in favor of Kings Creek
for $3.6 million, and the trial court entered final judgment for
$4,889,843.80 ($2,691,972.00 in insurance proceeds and
$2,197,871.80 in prejudgment interest). Citizens motion for a new
trial was denied by the trial court, and this appeal followed.

II. ANALYSIS
We review the directed verdict de novo. We must view the

evidence and inferences in the light most favorable to Citizens, the
non-moving party. Banco Espirito Santo Int’l, Ltd. v. BDO Int’l, B.V.,
979 So. 2d 1030, 1032 (Fla. 3d DCA 2008).

Under a named perils insurance policy, Kings Creek bore the
burden to prove that wind, as a covered cause of loss under the policy,
caused the damage to the buildings. Rodrigo v. State Farm Fla. Ins.
Co., 144 So. 3d 690, 693 (Fla. 4th DCA 2014). Citizens attempted to
defend its denial of coverage by arguing that the damages were caused
by a non-wind related peril, specifically the improper installation and
maintenance of the three roofs placed on top of one other. Upon
finding that the roof system was installed prior to the policy period and
the Existing Damage Exclusion was not pleaded as an affirmative
defense, the trial court granted a directed verdict in favor of Kings
Creek. We disagree and reverse for a new trial. Due to the nature of a
named perils policy, Citizens was entitled to defend by presenting
evidence of non-wind related causes.

In Citizens’s Amended Answer, Citizens states its intention to
defend causation at trial and to provide evidence of other non-wind
related causes, not covered under the policy:

Defendant pleads only limited affirmative defenses and will also
defend by challenging the Plaintiff’s ability to prove the essential
elements of the Plaintiff’s claim. In other words, [Defendant] is saying
it did not do anything wrong and the Plaintiff here cannot meet its
burden of proving each of the allegations of the Complaint. Defendant
will cross examine the Plaintiff’s witnesses and call its own witnesses
to both challenge the Plaintiff’s allegations and to introduce or elicit
testimony and evidence of causes other than the named peril.

(Emphasis added). Due to this clear statement of intention provided
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before trial, we do not think it prudent for Kings Creek to claim
surprise. Moreover, this is a named perils policy, with wind being the
covered cause of loss. After the insured presents evidence of wind
related damage, the insurer has the right to challenge that evidence
with evidence of non-wind related causes. See Citizens Prop. Ins.
Corp. v. Munoz, 158 So. 3d 671, 673 n.1 (Fla. 2d DCA 2014) (“An ‘all
risks’ policy protects against all direct losses except those explicitly
excluded from the policy; conversely, a ‘named perils’ policy only
protects against perils explicitly named as included in the policy.”);
see also Nicole Fluet, Cracks in the Structure: Recent Changes in the
Sinkhole Litigation Realm, Trial Advoc. Q., Fall 2015, at 28, 32
(“Under a named-peril burden, the insured has the burden to prove
that [wind damage] occurred within the applicable policy period.
Under an all-risk burden, the insured is required to prove that damage
occurred within the policy period, but it is then the insurer’s burden to
prove that that the damage is excluded from coverage under the
policy.”). Kings Creek should have been aware of its burden to prove
a wind-related cause and of Citizens right to challenge the evidence.

Nevertheless, Kings Creek argues for the general proposition that
a policy exclusion must be pleaded as an affirmative defense, relying
on St. Paul Mercury Insurance Company v. Coucher, 837 So. 2d 483,
487 (Fla. 5th DCA 2002); Florida Farm Bureau General Insurance
Company v. Insurance Company of North America, 763 So. 2d 429,
432 (Fla. 5th DCA 2000); and Peninsular Life Insurance Company v.
Hanratty, 281 So. 2d 609, 611 (Fla. 3d DCA 1973). Technically,
Kings Creek is correct in its recitation of the case law.2 However, these
cases stand for the proposition that a party is required to plead a policy
exclusion as an affirmative defense only when the policy exclusion is
the basis for the defense. Because this is a named perils policy, if
Kings Creek fails to prove that the damage resulted from a named
peril, the damage is simply not covered. Thus, Citizens is not required
to prove a policy exclusion as the basis for its defense. “An affirmative
defense does not concern itself with the elements of the [claim] at all;
it concedes them but asserts a good excuse or reason.” Wright v.
State, 920 So. 2d 21, 24 (Fla. 4th DCA 2005) (citation omitted)
(emphasis added); see also State v. Cohen, 568 So. 2d 49, 51 (Fla.
1990) (“An ‘affirmative defense’ is any defense that assumes the
complaint or charges to be correct but raises other facts that, if true,
would establish a valid excuse or justification or a right to engage in
the conduct in question.”). As is evidenced by the record, Citizens is
not presenting evidence of the faulty roof installation as an avoidance
or as an excuse not to pay when otherwise it would be required to pay
under the policy. Citizens is simply presenting evidence of a non-wind
related cause to challenge King Creek’s evidence of wind-related
damage. In other words, Citizens at no point concedes the correctness
of the allegation; therefore, an affirmative defense as to this issue is
not required.

Additionally, the trial court incorrectly found that evidence of the
faulty roof installation, occurring prior to the policy, was subsumed by
the Existing Damage Exclusion. Whether the faulty installations
occurred prior to or during the policy period is irrelevant for purposes
of challenging causation in a wind-only policy. Technically, the
Exclusion would bar coverage of any prior damage from causes pre-
dating the policy like the roof installation, but this is secondary to the
fact that a faulty roof installation is a non-wind related cause that does
not fall under the named peril of wind. In its Answer, Citizens stated
that it does not claim any wrong and, at trial, will challenge the
evidence and provide other possible causes. Citizen did not base its
defense on the Exclusion, and therefore, an affirmative defense as to
this point need not be pleaded. Though, to be clear, if at any time
Citizens was to concede that Kings Creek is entitled to payment under
the policy, but for the Exclusion, then Citizens would have waived this
defense by failing to plead the Exclusion as an affirmative defense.

See Wright, 920 So. 2d at 24.
Accordingly, we reverse the directed verdict in favor of Kings

Creek and order a new trial.
Reversed and remanded for a new trial.

))))))))))))))))))
1Did not participate in oral argument.
2These cases do not involve named perils home insurance policies.

*        *        *

Administrative law—Medicaid—In hearing challenging reduction in
home health care services, it was error for presiding officer to place
burden of establishing by a preponderance of evidence the continued
necessity of the previously allotted hours upon recipient—Where
dispute arose as result of suspension, reduction, or termination of
formerly authorized services, administering agency bore burden of
proving by a preponderance of evidence that these three categories of
services, though previously provided, should be reduced or eliminated

D.R., Appellant, v. UNITED HEALTHCARE OF FLORIDA, INC., Appellee. 3rd
District. Case No. 3D19-1702. L.T. Case Nos. AHCA: 19-FH0681 & AHCA: 19-
FH0692. March 18, 2020. An appeal from the State of Florida, Agency for Health Care
Administration. Counsel: Legal Services of Greater Miami, Inc., and Miriam Haskell,
and Jeffrey M. Hearne, for appellant. Parker, Hudson, Rainer & Dobbs LLP, and
Kristen Bond, Seann M. Frazier, and Marc Ito (Tallahassee), for appellee.

(Before SALTER, FERNANDEZ, and MILLER, JJ.)

(MILLER, J.) Appellant, D.R., challenges a final agency decision
upholding the reduction in home health care services administered to
her by appellee, United Healthcare of Florida, Inc. (“United
Healthcare”) pursuant to Florida Medicaid. We reverse and remand
for further proceedings.

United Healthcare, a managed care plan, contracts with the Agency
for Health Care Administration to fund and coordinate care for
enrolled Medicaid recipients. See §§ 409.966-.967, Fla. Stat. (2019).
In the fall of 2018, D.R. suffered a debilitating cerebrovascular
accident and was admitted to an inpatient rehabilitation facility. Upon
her release, D.R. sought “at home” services under the Statewide
Medicaid Managed Care Long-Term Care Program, tasked with “the
avoidance or mitigation of ‘institutionalization’ ” of eligible recipi-
ents. M.B. v. Agency for Persons with Disabilities, 13 So. 3d 509, 512
(Fla. 3d DCA 2009); Fla. Admin. Code R. 59G-13.080(1). After
reviewing D.R.’s needs, United Healthcare authorized forty-five
hours per week of combined personal care support and homemaker
services.

Less than two months after care commenced, United Healthcare
orally informed D.R. of its intent to reduce the approved hours.1

Thereafter, D.R. requested and received a Medicaid Fair Hearing. See
Fla. Admin. Code R. 59G-1.100(2)(j); § 409.285(2), Fla. Stat. (2019).
At the hearing, the presiding officer placed the burden of establishing
by a preponderance of the evidence the continued necessity of the
previously allotted hours upon D.R.

The burden of proof in adverse benefit determination proceedings
is codified in Rule 59G-1.100(17)(g) of the Florida Administrative
Code. It provides, in relevant part, such burden rests “on the Agency
or plan, whichever is applicable, when the issue presented is the
suspension, reduction, or termination of a previously authorized
service.” Fla. Admin. Code R. 59G-1.100(17)(g).

Here, the dispute arose as the result of a “suspension, reduction, or
termination” of formerly authorized services.2 Thus, United
Healthcare bore “the burden of proving by a preponderance of the
evidence that these three categories of services, though previously
provided, should be reduced or eliminated.” M.B., 13 So. 3d at 511.
Accordingly, as the burden was improperly shifted, we reverse and
remand for further proceedings.

Reversed and remanded.
))))))))))))))))))
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1Under 42 C.F.R. § 435.917, “any decision affecting . . . eligibility” for benefits
must be communicated in writing. See 42 C.F.R. § 435.917(a) (“[T]he agency must
provide all applicants and beneficiaries with timely and adequate written notice of any
decision affecting their eligibility, including an approval, denial, termination or
suspension of eligibility, or a denial or change in benefits and services. Such notice
must—(1) Be written in plain language; (2) Be accessible to persons who are limited
English proficient and individuals with disabilities, consistent with § 435.905(b), and
(3) If provided in electronic format, comply with § 435.918(b).”).

2United Healthcare argues the earlier authorization was “temporary” in nature. The
relevant code provision does not distinguish between temporary and permanent
services. Thus, we decline to import such a distinction. In any event, the record is
devoid of any prelitigation evidence supporting this characterization.

*        *        *

Mortgage foreclosure—Sale—Notice of foreclosure sale was properly
published in accordance with statutory requirement

SAMEER MUHAMMAD, Appellant, v. AJX MORTGAGE TRUST I, etc., et al.,
Appellees. 3rd District. Case No. 3D19-1103. L.T. Case No. 13-32324. March 18,
2020. An Appeal from the Circuit Court for Miami-Dade County, David C. Miller,
Judge. Counsel: Sameer Muhammad, in proper person. The Solomon Law Group, P.A.,
and Laura H. Howard (Tampa); Albert D. Rey, P.A., and Albert D. Rey, for appellees.

(Before LOGUE, HENDON, and MILLER, JJ.)

(HENDON, J.) Sameer Muhammad (“Muhammad”) appeals from an
order that (1) grants the Motion for Order Confirming the Foreclosure
Sale, Instructing the Clerk to Issue Writ of Possession and for Other
Relief, filed by the third party purchaser at the foreclosure sale, and (2)
denies Muhammad’s objection to the foreclosure sale. We affirm.

Muhammad argues that the notice of the foreclosure sale did not
comply with section 45.031(2), of the Florida Statutes, because “the
record does not reflect a second consecutive publication was ever
published.” Section 45.031(2) provides as follows:

(2) PUBLICATION OF SALE.—Notice of sale shall be published
once a week for 2 consecutive weeks in a newspaper of general
circulation, as defined in chapter 50, published in the county where the
sale is to be held. The second publication shall be at least 5 days before
the sale. . . .

The record before this Court does not support Muhammad’s
argument. The notice of judicial sale was printed in the Miami Daily
Business Review on Tuesday, March 12, 2019, and again on Tuesday,
March 19, 2019. The property was subsequently sold at the judicial
sale on March 27, 2019, more than the required five days after the
March 19, 2019 date of the second publication. Thus, the notice of sale
complies with section 45.031(2). See Karapetyan v. Deutsche Bank
Nat’l Tr. Co., 220 So. 3d 542, 543 (Fla. 3d DCA 2017) (holding that
the notice of foreclosure sale satisfied the “once a week for 2 consecu-
tive weeks” requirement in section 45.031(2) of the Florida Statutes
where the notice was “printed in the Daily Business Review on Friday,
April 15, 2016, and again on Friday, April 22, 2016,” and the
subsequent sale occurred on “May 4, 2016, more than the required
five days after the April 22, 2016 date of the second publication”).
Accordingly, we affirm the order on review.

Affirmed.

*        *        *

Civil procedure—Dismissal—Failure to prosecute—Error to deny
motion to vacate order of dismissal for lack of prosecution where
counsel never received notice of lack of prosecution or order to appear
for hearing

PIQUET REALTY, LLC, et al., Appellants, v. LUIS PEDRO MIRANDA PINOT, et
al., Appellees. 3rd District. Case No. 3D19-1866. L.T. Case No. 14-13200. March 18,
2020. An Appeal from the Circuit Court for Miami-Dade County, Martin Zilber, Judge.
Counsel: The Bobadilla Law Firm, and D. Fernando Bobadilla, for appellants. Boies
Schiller Flexner LLP, and Carlos M. Sires (Ft. Lauderdale), for appellees.

(Before LOGUE, LINDSEY, and GORDO, JJ.)

On Confession of Error

(PER CURIAM.) Appellants Piquet Realty, LLC and Cristiano Piquet

appeal from the denial of their motion to vacate a final order of
dismissal for lack of prosecution. Appellants argue the denial was
reversible error because counsel never received the Notice of Lack of
Prosecution or the Order to Appear for Hearing. Appellees properly
confess error and concede there is no evidence that Appellants’
counsel received notice. See Courtney v. Catalina, Ltd., 130 So. 3d
739 (Fla. 3d DCA 2014). We therefore reverse the dismissal and
remand for further proceedings.

Reversed and remanded.

*        *        *

Appeals—Petition for writ of certiorari to review trial court order
granting motion to amend complaint to add claim for punitive
damages—Petition denied—Concurrence suggesting that Rules of
Appellate Procedure should be amended to include such orders as
appealable non-final orders

E.R. TRUCK & EQUIPMENT CORPORATION, Petitioner, v. DAVID GOMONT,
Respondent. 3rd District. Case No. 3D20-42. L.T. Case No. 13-28479. Opinion filed
March 18, 2020. On Petition for Writ of Certiorari from the Circuit Court for Miami-
Dade County, Jose M. Rodriguez, Judge. Counsel: Silver & Silver, and Ira S. Silver, for
petitioner. Roberts P.A., H. Clay Roberts and Javier A. Basnuevo Valdivia, for
respondent.

(Before EMAS, C.J., and SCALES and GORDO, JJ.)

(PER CURIAM.) We conclude, based on our review of the record,
that the trial court complied with the procedural requirements of
section 768.72, Florida Statutes (2019). Respondent proffered
evidence in support of his punitive damages claim and, after a hearing,
the trial court entered an order finding the proffer to be sufficient to
support the claim.1 See Event Depot Corp. v. Frank, 269 So. 3d 559,
563 (Fla. 4th DCA 2019). We, therefore, deny the petition for writ of
certiorari.
))))))))))))))))))
(SCALES, J. concurring.) While I concur in denying the petition for
writ of certiorari, I write separately as this case plainly illustrates why,
in my view, Florida Rule of Appellate Procedure 9.130(a)(3)’s
schedule of appealable, non-final orders should be amended to include
orders granting a party’s motion to amend a complaint to add a claim
for punitive damages.

In August 2013, respondent David Gomont, the plaintiff below,
filed a complaint for retaliatory discharge2 against his former em-
ployer, petitioner E.R. Truck and Equipment Corporation (“E.R.
Truck”). Later, Gomont sought leave to amend his complaint to
include a claim for punitive damages, making an evidentiary proffer
in support thereof. After conducting a hearing, the trial court entered
a written order allowing the amendment, finding “Plaintiff has made
a reasonable showing of evidence, through depositions and affidavit[,]
that Plaintiff is entitled to plead punitive damages. Fla. Stat. 768.72.”
E.R. Truck then sought certiorari review in this Court.

In order to state a claim for punitive damages, the plaintiff must
make a reasonable showing, with proffered or record evidence, that a
trier of fact, based on clear and convincing evidence, could find the
defendant guilty of “intentional misconduct” or “gross negligence.”
§ 768.72(1)-(2), Fla. Stat. (2013). Because Gomont’s retaliatory
discharge claim asserts an intentional tort, see Scott v. Otis Elevator
Co., 572 So. 2d 902, 903 (Fla. 1990), the basis for seeking punitive
damages under the statute is “intentional misconduct.” See Bistline v.
Rogers, 215 So. 3d 607, 609 (Fla. 4th DCA 2017). “Intentional
misconduct” requires that the defendant have “actual knowledge of
the wrongfulness of the conduct and the high probability that injury or
damage to the claimant would result and, despite that knowledge,
intentionally pursued that course of conduct, resulting in injury or
damage.” § 768.72(2)(a), Fla. Stat. (2013).

If we were to review the trial court’s order de novo, as an
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appealable, non-final order, I think we would be compelled to reverse.
“Record evidence may support an intentional tort, but not necessarily
an award of punitive damages.” Bistline, 215 So. 3d at 609 (quoting
Air Ambulance Prof’ls, Inc. v. Thin Air, 809 So. 2d 28, 30 (Fla. 4th
DCA 2002)). To recover punitive damages for “intentional miscon-
duct” under section 768.72(2)(a), the defendant’s conduct “must be
egregious and sufficiently reprehensible to rise to the level of truly
culpable behavior deserving of punishment.” Id. The evidence
proffered below by Gomont may support Gomont’s retaliatory
discharge claim, but, in my view, it is wholly insufficient to support a
jury’s determination that E.R. Truck engaged in “intentional miscon-
duct” so as to warrant an award of punitive damages.

Notwithstanding the “game-changing” nature3 of the challenged
order allowing the punitive damages claim, we are not reviewing this
case de novo as an appealable, non-final order. We are bound by the
far more exacting certiorari standard. See TRG Desert Inn Venture,
Ltd. v. Berezovksy, 194 So. 3d 516, 519-20 (Fla. 3d DCA 2016). Our
review, therefore, is not whether Gomont’s proffered evidence met the
threshold for recovering punitive damages under section 768.72, but
whether the trial court departed from the essential requirements of the
law; that is, whether the trial court applied the incorrect law or failed
to comply with the procedural requirements of section 768.72. Id. As
the majority states, the trial court complied with the procedural
requirements of section 768.72. We, therefore, are required to deny
the petition despite the insufficiency of Gomont’s proffer to support
his motion to add a punitive damages claim.
))))))))))))))))))

1We note that “we lack certiorari jurisdiction ‘to review a determination that there
is a reasonable showing by evidence in the record or proffered by the claimant which
would provide a reasonable basis for recovery of such damages.’ ” Event Depot Corp.
v. Frank, 269 So. 3d 559, 563 (Fla. 4th DCA 2019) (Kuntz, J., concurring specially)
(quoting Globe Newspaper Co. v. King, 658 So. 2d 518, 519 (Fla. 1995)). See TRG
Desert Inn Venture, Ltd. v. Berezovsky, 194 So. 3d 516, 519-20 (Fla. 3d DCA 2016).

2See § 440.205, Fla. Stat. (2013) (“No employer shall discharge, threaten to
discharge, intimidate, or coerce any employee by reason of such employee’s valid
claim for compensation or attempt to claim compensation under the Workers’
Compensation Law.”).

3See TRG Desert Inn Venture, Ltd. v. Berezovksy, 194 So. 3d 516, 520 n.5 (Fla. 3d
DCA 2016) (“From a practical perspective, the granting of a motion for leave to amend
a complaint to add a punitive damages claim can be a ‘game changer’ in litigation.
Allowing a plaintiff to proceed with a punitive damages claim subjects the defendant
to financial discovery that would otherwise be off limits . . . and potentially subjects the
defendant to uninsured losses.”) (citation omitted); see also Varnedore v. Copeland,
210 So. 3d 741, 743 (Fla. 5th DCA 2017) (“Claims for punitive damages can have
significant, multi-faceted impacts on litigation and litigants.”)

))))))))))))))))))
(GORDO, J., concurring specially.) I write separately to join in my
colleague’s concurring opinion insofar as it recommends that Florida
Rule of Appellate Procedure 9.130(a)(3) should be amended to
include orders granting a party’s motion to amend a complaint to add
a claim for punitive damages. I express no opinion as to whether
sufficient evidence exists in the record to allow amendment of the
pleadings to include a claim for punitive damages.

*        *        *

Dissolution of marriage—Equitable distribution—Trial court erred in
making unequitable distribution to wife without citing required
statutory factors—Court could not rely on special equity to give wife
unequal award as special equity has been abolished—Court further
erred by failing to identify all assets of parties in judgment

HUMBERTO DIAZ, Appellant, v. GENOVEVA DIAZ, Appellee. 3rd District. Case
No. 3D19-493. L.T. Case No. 15-12978. Opinion filed March 18, 2020. An Appeal
from the Circuit Court for Miami-Dade County, David H. Young, Judge. Counsel:
Buchanan Ingersoll & Rooney, PC, and Robert F. Kohlman, for appellant. Capriles
Law, P.A., and Claudia R. Capriles, for appellee.

(Before EMAS, C.J., and FERNANDEZ, and LINDSEY, JJ.)

(FERNANDEZ, J.) The former husband, Humberto Diaz, appeals the
trial court’s final judgment of dissolution of marriage. We affirm the
portion of the final judgment that dissolves the parties’ marriage but
reverse the equitable distribution plan because the trial court failed to
make the requisite findings listed in section 61.075(1), Florida
Statutes (2015).

I. Background
The husband and the former wife, Genoveva Diaz, were married

in Havana, Cuba in 1967 and lived together as husband and wife in
Miami-Dade County, Florida until about May 6, 2015, when they
separated and stopped living together. There were no minor children
of the marriage.1

The husband filed a petition for dissolution of marriage on May 26,
2015, to dissolve the long-term marriage. At that time, the wife was
seventy-nine-years old, and the husband was seventy-one-years old.
The husband worked as a mechanic for First Transit Shuttle Services,
MIA, Inc., earning $762.60/week. His financial affidavit showed that
in 2015 his monthly income was comprised of $3,304.58 in gross
salary, $1,534.40 in social security benefits, and $1,811.81 in rental
income. The wife was retired from her job at MCCI Humana in Miami
Beach, Florida. The wife’s October 27, 2016 financial affidavit
showed she was retired from her employment at Humana in May
2015. The husband claims the wife was employed at Humana since
1986 and was earning approximately $57,000.00/year. The husband
alleges the wife voluntarily left her employment in May 2015 in
anticipation of the divorce because she believed she would not be able
to collect alimony if she was employed. Both parties received social
security income.

In addition, the parties also had joint savings and checking
accounts at Bank of America. The husband claims that shortly before
he filed the petition for dissolution of marriage, in order for the wife
to remain in the marital home, the parties used $63,000.00 from their
marital accounts to pay off the mortgage on the marital home, leaving
a balance of approximately $42,000.00 in the parties’ Bank of
America accounts. The husband alleged that the wife intended to
deprive the husband of his share of the marital funds and took out the
entire $42,000.00 from their accounts and opened new accounts in her
sole name on May 5, 2015.

Furthermore, during the marriage, the parties acquired several
properties, which included:

1. 1340 West 5th Court, Hialeah, Florida - the former marital home
(appraised at $370,000.00)

2. 858 East 21st Street, Hialeah, Florida - the East Hialeah property
(appraised at $257,900.00)

3. 1800 N.W. 19th Street, Apt. #10, Miami, Florida 33125 - the
Allapattah property (appraised at $80,000.00)

4. 2496 S.W. 17th Avenue, Apt. #5207, Miami, Florida 33145 - the
US1 property (appraised at $155,000.00)

The husband requested that these four properties held as tenants by the
entireties be sold and the net proceeds be divided according to section
61.075, and further asked the trial court to take into consideration the
wife’s bad faith actions. The wife answered and counterpetitioned.
She requested equitable distribution of all marital assets and liabilities,
alimony, and a “special equity” in the distribution of marital assets
because the husband had dissipated marital assets by: 1) spending
marital money to rehabilitate real property the husband stood to
inherit; 2) spending money in an extra-marital affair; and 3) failing to
collect rents from his paramour who was a tenant in one of the
properties the husband jointly owned with the wife.

The trial court held the hearing on the petition and counterpetition
on October 18, 2018, October 22, 2018, and December 18, 2018.
There was no court reporter at the hearings; thus, there is no transcript.
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After hearing the testimony of witnesses and counsels’ arguments, the
trial court made no oral rulings. Both parties were instructed to submit
their proposed final judgments to the court by a deadline set by the
trial court. The wife submitted hers before the deadline, but the
husband did not. Thereafter, the trial court entered its Final Judgment
of Dissolution of Marriage on February 11, 2019, essentially mirror-
ing the wife’s proposed Final Judgment.

II. The Final Judgment
In its Final Judgment, the court found that there was personal

property of the marriage that the parties had already equitable divided.
This ostensibly included $42,000.00 the parties had in their joint
savings account, although the trial court did not mention this in the
Final Judgment. With respect to the four properties owned by the
parties, the trial court found that the properties were owned free of any
liens or encumbrances and were subject to equitable distribution. The
trial court heard the testimony of the appraiser hired by the husband to
value the parties’ properties, and the trial court accepted into evidence
the appraiser’s reports. The court further adopted the appraiser’s
valuations to use in the court’s equitable distribution award. The court
found that from the time the parties separated on May 6, 2015, the
wife resided in the former marital home and collected rents from the
US1 property. The wife paid the maintenance costs, including
insurance, and the real estate taxes on both these properties. The court
further found that since the parties’ separation, the husband had been
collecting rent from the Allapattah property and the East Hialeah
property and that the husband did not share the rental incomes from
those properties with the wife. The trial court also found that the
husband had recently moved to the East Hialeah property. The court
found that during the marriage, the husband inherited an income-
producing property at 3620 N.W. 101st Street, Miami, Florida 33142,
and that the husband receives rental income from the property. The
court found that the inherited property was not subject to equitable
distribution.

The trial court found that the wife was entitled to a “special equity”
regarding the distribution of marital assets because the husband
dissipated marital assets by admitting he spent at least $6,000.00 in
marital funds from the marital savings account and a few thousand
more on charges to the Home Depot account which was paid from
marital funds to rehabilitate the husband’s inherited property; by
spending money on a cruise to Mexico and the Caribbean, and trips to
Cuba with his paramour during their extra-marital relationship; by
failing to collect rent from his paramour who was a tenant for many
months at the East Hialeah property which was jointly owned by the
parties; and by purchasing a bedroom set for his paramour.

The trial court granted the petition for dissolution of marriage,
dissolved the marriage, and made each party responsible for their own
attorney’s fees and costs. In equitably distributing the parties’ real
property, the trial court considered the wife’s special equity and
awarded the husband the East Hialeah property, where he was living.
The trial court awarded the wife the former marital home, the
Allapattah property, and the US1 property. The trial court ordered the
husband to execute and deliver quit claim deeds for these three
properties to the wife within thirty days and ordered the wife to
execute and deliver quit claim deeds for the East Hialeah property to
the husband within thirty days. The trial court ordered that the
husband would retain the inherited property in his sole name.

Thereafter, the husband filed a Motion to Vacate Final Judgment
and in the Alternative for Rehearing and/or Reconsideration. The trial
court denied the motion, but ordered the wife’s counsel to amend the
Final Judgment to include the values of the real properties. The
husband then filed this appeal. The Final Judgment was never
amended to include the values of the real properties.

II. Equitable Distribution
On appeal, the husband contends that there is fundamental error in

the Final Judgment with regard to the equitable distribution award
because the trial court failed to make the required findings for the
award in its Final Judgment, failed to include certain marital assets in
the trial court’s equitable distribution scheme, and failed to identify all
marital assets. Specifically, the husband claims the trial court made an
unequal distribution in favor of the wife for $347,100.00. Although
there is no transcript of the final hearings before the trial court, we
agree with the husband that there is reversible error on the face of the
Final Judgment regarding the equitable distribution award, and
reversal is warranted.

We review the trial court’s equitable distribution rulings under an
abuse of discretion standard. Watson v. Watson, 124 So. 3d 340, 342
(Fla. 1st DCA 2013). However, where there is no trial transcript or a
proper substitute for the transcript does not appear in the record on
appeal, an “appellate court is authorized to reverse a judgment as a
matter of law where an error of law is apparent on the face of the
judgment.” Hirsch v. Hirsch, 642 So. 2d 20, 21 (Fla. 5th DCA 1994).

Section 61.075(1)(a)-(j), Florida Statutes (2015), lists the follow-
ing factors that must be considered when a trial court makes its
equitable distribution award:

(a) The contribution to the marriage by each spouse, including
contributions to the care and education of the children and services as
homemaker.

(b) The economic circumstances of the parties.
(c) The duration of the marriage.
(d) Any interruption of personal careers or educational opportuni-

ties of either party.
(e) The contribution of one spouse to the personal career or

educational opportunity of the other spouse.
(f) The desirability of retaining any asset, including an interest in

a business, corporation, or professional practice, intact and free from
any claim or interference by the other party.

(g) The contribution of each spouse to the acquisition, enhance-
ment, and production of income or the improvement of, or the
incurring of liabilities to, both the marital assets and the nonmarital
assets of the parties.

(h) The desirability of retaining the marital home as a residence for
any dependent child of the marriage, or any other party, when it would
be equitable to do so, it is in the best interest of the child or that party,
and it is financially feasible for the parties to maintain the residence
until the child is emancipated or until exclusive possession is other-
wise terminated by a court of competent jurisdiction. In making this
determination, the court shall first determine if it would be in the best
interest of the dependent child to remain in the marital home; and, if
not, whether other equities would be served by giving any other party
exclusive use and possession of the marital home.

(i) The intentional dissipation, waste, depletion, or destruction of
marital assets after the filing of the Petition or within 2 years prior to
the filing of the Petition.

(j) Any other factors necessary to do equity and justice between the
parties.

Here, in its Final Judgment, the trial court did not cite to the factors
required under section 61.075(1)(a)-(j), to substantiate making the
$347,100.00 unequitable distribution to the wife. “[I]n distributing the
marital assets and liabilities between the parties, the court must begin
with the premise that the distribution should be equal, unless there is
a justification for an unequal distribution based on all relevant factors”
in the statute. § 61.075(1)(a)-(j). The total value of the wife’s award
was $605,000.00. The husband was awarded only the home at 858 E.
21st Street, Hialeah, which the appraiser valued at $257,900.00. This
resulted in an unequal distribution in favor of the wife of $347,100.00.
As a result of the trial court not making the factual findings necessary
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under the statute to allow the unequitable distribution, the husband
received $173,550.00 less than he would have if the trial court had
equitably distributed the properties. Rodriguez v. Rodriguez, 994 So.
2d 1157, 1160 (Fla. 3d DCA 2008) (“The distribution of marital assets
and liabilities must be supported by ‘factual findings in the judgment
or order based on competent substantial evidence with reference to the
factors enumerated in [section 61.075(1)].’ ”).

Moreover, even when there is no transcript, a final judgment is
“fundamentally erroneous on its face” when it includes a trial court’s
distribution scheme that is “grossly unequal.” Hoirup v. Hoirup, 862
So. 2d 780, 782 (Fla. 2d DCA 2003); see also Dorsett v. Dorsett, 902
So. 2d 947, 950 (Fla. 4th DCA 2005) (“Furthermore, ‘[e]ven when no
trial transcript is provided to the reviewing court, ‘[f]ailure to make
sufficient findings regarding value of property and identification of
marital assets and debts constitutes reversible error and requires
remand for appropriate findings to be made.’ ”). In a similar case,
Voronin v. Voronin, 975 So. 2d 1228 (Fla. 2d DCA 2008), the Second
District Court of Appeal reversed the trial court’s equitable distribu-
tion plan even though there was no trial transcript. The appellate court
found that the record, which included the trial exhibits, was enough
for the appellate court to decide that the trial court had made an
inequitable distribution award without a supporting explanation. Id.
at 1229.

In the case before us, as in Voronin, there is no trial transcript, but
the husband introduced exhibits into evidence, which included the
appraisals of all four real properties owned by the parties, his financial
affidavits, the wife’s financial affidavit, and the bank statements
indicating the balance of the marital savings account as of May 2015,
the time the dissolution action was filed. These exhibits evidence the
trial court’s error in making the unequitable distribution award. That
was sufficient in Voronin, as it is here, to review the equitable
distribution scheme and reverse, as there was no justification for the
unequal distribution of $347,100.00 to the wife under this set of facts.

In addition, the husband further alleges that the trial court erred
when it relied on a “special equity” to give the wife an unequal award.
In her counter-petition, the wife raised the issue of “special equity”
and requested an equitable distribution of the marital assets and
liabilities under section 61.075, as well as a “special equity” to repay
her for her husband’s alleged bad acts. In the final judgment, the trial
court ordered that the “parties’ Real Property shall be equitably
distributed, considering Wife’s Special Equity. . .” The trial court
found the wife had a “special equity” because the husband had
dissipated marital assets by admitting he spent at least $6,000 in
marital funds from the marital savings account and several thousand
more on charges to the Home Depot account; by spending money on
a cruise to Mexico and the Caribbean and trips to Cuba with his
paramour during their extra-marital relationship; by failing to collect
rent from his paramour who was a tenant for many months at the East
Hialeah property which was jointly owned by the parties; and by
purchasing a bedroom set for his paramour. As a result, the wife was
awarded three of the parties’ four real properties, which gave her
$347,100.00 more than what the husband received.

However, in 2008, special equity was abolished by the legislature.
See Ch. 2008-46, § 1, Laws of Fla.; Lopez v. Hernandez, 252 So. 3d
266, 268 (Fla. 4th DCA 2018); § 61.075(11), Fla. Stat. (2015).
Therefore, the Second District Court of Appeal’s opinion in Keurst v.
Keurst, 202 So. 3d 123 (Fla. 2d DCA 2016), is applicable here and
requires reversal. In Keurst, the trial court made an unequal distribu-
tion to the wife based on her request for a special equity in the parties’
marital home and beachfront condominium they owned together. Id.
at 125. The Second District Court of Appeal reversed because special
equity had been abolished and because the trial court did not consider
the required factors outlined in section 61.075(1) to justify its unequal

distribution. Id. at 125-26. Similarly, the trial court in the case before
us erred when it relied on a “special equity” to give the wife an
unequal award.

In addition, the trial court failed to identify all significant marital
and non-marital assets of the parties in its Final Judgment, as required
under section 61.075(3)(b). Both parties’ financial affidavits in the
record list marital assets other than the four rental properties the
parties owned. The additional marital assets included:

1. Accounts at Bank of America and Coastline Credit Union
totaling $1,700.00.

2. A mausoleum at Vista Memorial Gardens, valued at $8,000.00.
3. Two burial caskets at Woodlawn Memorial Park, valued at

$4,800.00.
4. 2003 Chevrolet Silverado, valued at $4,000.00.
5. 2001 Honda Odyssey, valued at $2,500.00.
6. Furniture and furnishings kept by the wife in the marital home,

valued at $3,000.00.
7. Furniture and furnishings in the husband’s apartment, valued at

$500.00.
8. A car the wife listed on her Financial Affidavit a car valued at

$1,500.00.
9. A bank account with a balance of $1,100.00 the wife listed on

her Financial Affidavit.

Furthermore, the Final Judgment mentions a “marital savings
account” but did not include these monies in its equitable distribution
award. The husband introduced into evidence a statement from the
parties’ joint Bank of America money market savings account that
showed a balance of $44,732.91 on April 24, 2015. From this amount,
$2,700.00 was withdrawn via an ATM on April 27, 2015. The
remaining $42,034.08 was withdrawn on May 5, 2015 by the wife,
and different amounts were transferred into a savings account, a
checking account, and a CD, all controlled by the wife. Florida
Statutes section 61.075(7) states:

The cut-off date for determining assets and liabilities to be identified
or classified as marital assets and liabilities is the earliest of the date
the parties enter into a valid separation agreement, such other date as
may be expressly established by such agreement, or the date of the
filing of a petition for dissolution of marriage.

The date of filing of the husband’s petition was May 26, 2015. Thus,
the Bank of America marital savings account was improperly left out
of the equitable distribution award, and the trial court awarded the
wife an extra $42,034.08 in equitable distribution, half of which the
husband was entitled to.

Regarding these marital assets, the Final Judgment simply stated:
The Court finds that during the course of the parties’ 51 year marriage,
they acquired personal property which has already been equitably
divided by the parties and no longer subject to equitable distribution.

Section 61.075(3), Florida Statute (2015), states:
(3) In any contested dissolution action wherein a stipulation and
agreement has not been entered and filed, any distribution of marital
assets or marital liabilities shall be supported by factual findings in the
judgment or order based on competent substantial evidence with
reference to the factors enumerated in subsection (1). The distribution
of all marital assets and marital liabilities, whether equal or unequal,
shall include specific written findings of fact as to the following:

(a) Clear identification of nonmarital assets and ownership
interests;

(b) Identification of marital assets, including the individual
valuation of significant assets, and designation of which spouse shall
be entitled to each asset;

(c) Identification of the marital liabilities and designation of which
spouse shall be responsible for each liability;
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(d) Any other findings necessary to advise the parties or the
reviewing court of the trial court’s rationale for the distribution of
marital assets and allocation of liabilities.

There is no equitable distribution schedule or anything in the record
indicating these assets had been divided. Accordingly, the trial court
erred in not following section 61.075(3) in identifying and including
as part of its equitable distribution scheme all the marital assets
identified by the parties in their financial affidavits or in the exhibits
introduced at trial. Such findings were required by section 61.075(3)
because this was a contested dissolution action in which “a stipulation
and agreement has not been entered and filed.”

Accordingly, for these foregoing reasons, we affirm the dissolution
of marriage but reverse the unequitable distribution plan in the final
judgment and remand the case for the trial court to readdress the
equitable distribution scheme and make the requisite findings by
applying the factors listed in section 61.075(1), Florida Statutes
(2015).

Affirmed in part; reversed in part; and remanded with instructions.
))))))))))))))))))

1The wife died during the pendency of this appeal. Thus, the husband’s issue on
appeal regarding alimony is moot.

*        *        *

Criminal law—Juveniles—Search and seizure—Where several adults
and juvenile were present in kitchen where cocaine was on stove top,
and juvenile was closest in proximity to the cocaine, juvenile was not in
actual or constructive possession of cocaine, as there was no evidence
that he had dominion and control of the cocaine—There was no
probable cause for arrest of juvenile for possession of cocaine—Trial
court erred in denying motion to suppress marijuana discovered on
juvenile in search incident to arrest

J.J., a juvenile, Appellant, v. THE STATE OF FLORIDA, Appellee. 3rd District. Case
No. 3D18-0398. March 18, 2020. An Appeal from the Circuit Court for Miami-Dade
County, Richard Hersch and Maria De Jesus Santovenia, Judges. Counsel: Carlos J.
Martinez, Public Defender, and Natasha Baker-Bradley, Robert Kalter and Deborah
Prager, Assistant Public Defenders, for appellant. Ashley Moody, Attorney General,
and David Llanes, Assistant Attorney General, for appellee.

(Before EMAS, C.J., and SALTER and LOGUE, JJ.)

(PER CURIAM.) J.J., a sixteen-year-old juvenile, was prosecuted for
marijuana possession discovered during a search incident to his arrest.
He has appealed the denial of his motion to suppress on two grounds.
Finding one of those grounds dispositive—the absence of probable
cause particularized to the juvenile as a basis for the arrest, as J.J. was
not in actual or constructive possession of cocaine found on a stove in
the kitchen where he sat—we reverse his adjudication for possession
of cannabis and remand with a direction to suppress the evidence
seized from his person at any further adjudicatory hearing.

Facts and Procedural History
The warrantless search in this case was contended to be a lawful

search-incident-to-arrest, and the state contended that the probable
cause for the arrest was established by J.J.’s close proximity to the
cocaine on the kitchen stovetop. Officer testimony and video captured
by the officer’s body camera show: J.J. was one of three persons in the
kitchen as the officer entered (and among those individuals, J.J. was
closest to the stove); the others in the kitchen were adults; J.J. was
seated in a rocking chair that did not face the stove; he was not
touching the stove; and J.J. was looking at his cellphone and holding
it with both hands when the officer entered.1

The officer testified that on the stovetop, he could see a fork, a
scale, and a glass beaker, each with a white substance on them. The
officer suspected the white substance was crack cocaine, and arrested
J.J. for possession of cocaine. He did not direct any questions to J.J.
individually prior to taking him into custody and placing him under
arrest. The officer conducted a search incident to arrest and found
baggies of marijuana in J.J.’s pocket.

The state presented no evidence that J.J. was touching or had
touched the cocaine, stovetop, or paraphernalia found on the stovetop.
Nor did the state present any evidence that J.J. lived at the premises.
Indeed, there was no evidence at all regarding J.J.’s status as an owner,
tenant, or visitor of the residence, or whether this juvenile was with a
parent or guardian. There were six to eight people in the residence, but
J.J. was the only juvenile there. Two other people were in the kitchen
with J.J. However, because J.J. was the closest in proximity to the
stovetop, the officer arrested J.J. for possession of the cocaine and
paraphernalia on the stovetop.

The officer searched J.J. incident to that arrest, finding marijuana
in J.J.’s pocket. J.J. filed a motion to suppress the seized marijuana.
The trial court denied the motion, and the case proceeded to hearing.
The trial court found J.J. delinquent on the charge of possession of
cannabis and adjudicated J.J.  This appeal followed.

Analysis
Our consideration of the trial court’s suppression ruling is subject

to a mixed standard of review:
We review the trial court’s grant of a motion to suppress using a

mixed standard of review; the appellate court defers to the trial court’s
findings regarding the facts and applies the de novo standard of review
to legal conclusions. See Riggs v. State, 918 So. 2d 274, 278 (Fla.
2005) (holding that, when reviewing rulings on motions to suppress,
“we ‘accord a presumption of correctness . . . to the trial court’s
determination of historical facts, but [we] independently review mixed
questions of law and fact that ultimately determine constitutional
issues’ ”); Hidelgo v. State, 25 So. 3d 95 (Fla. 3d DCA 2009).

State v. Delgado, 92 So. 3d 314, 316 (Fla. 3d DCA 2012). An
additional consideration in this case, however, is the officer’s
bodycam video footage in the record. Our deference to the trial court’s
superior vantage point regarding credibility findings and the live
testimony of witnesses is not fully applicable to our consideration of
the video. See Parker v. State, 873 So. 2d 270, 279 (Fla. 2004).

The record before us, and the video in particular, establish that J.J.
was in neither actual nor constructive possession of the contraband
alleged to justify his arrest. The state concedes that the juvenile was
not in actual possession of the cocaine or other paraphernalia. Thus,
the question is whether J.J. constructively possessed the cocaine and
paraphernalia, such that the officer had probable cause to arrest J.J.

“To establish constructive possession, the state must prove that the
defendant ‘had dominion and control over the contraband, had
knowledge that the contraband was within his presence, and had
knowledge of the illicit nature of the contraband.’ ” E.A.M. v. State,
684 So. 2d 283, 284 (Fla. 2d DCA 1996) (quoting Skelton v. State, 609
So. 2d 716, 716-17 (Fla. 2d DCA 1992)); O.L.M. v. State, 767 So. 2d
617, 618-19 (Fla. 3d DCA 2000) (“mere location of the substance” is
not independent proof of constructive possession when such alleged
possession is non-exclusive; quoting Murphy v. State, 511 So. 2d 397,
399 (Fla. 4th DCA 1987)). In the instant case, the cocaine and
paraphernalia were in open view. There is no dispute over J.J.’s
knowledge that the contraband was in his presence. Nor is there any
dispute over whether J.J. knew the illicit nature of the substance. The
issue is whether there was probable cause, under a theory of construc-
tive possession, that J.J. had “dominion and control” over the
contraband.

The standard jury instruction on possession of a controlled
substance is also illustrative on this point:

Control can be exercised over a substance whether the substance
is carried on a person, near a person, or in a completely separate
location. Mere proximity to a substance does not establish that the
person intentionally exercised control over the substance in the
absence of additional evidence. Control can be established by proof
that (defendant) had direct personal power to control the substance
or the present ability to direct its control by another.
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Fla. Std. Jury Instr. (Crim.) 25.7 (emphasis added).
The state contends that because J.J. was the individual closest to the

contraband, he exercised dominion and control over it, providing
probable cause for the officer to arrest J.J. This is incorrect.

As our sister court observed in Martoral v. State, 946 So. 2d 1240,
1243 (Fla. 4th DCA 2007):

Knowledge of the presence of the drugs and the ability to exercise
dominion and control over the drugs are not the same thing. See Jean
v. State, 638 So. 2d 995, 996 (Fla. 4th DCA 1994) (recognizing that
knowledge and dominion and control are separate elements and
stating that “[i]t is conceivable that an accused might be well aware of
the presence of the substance but have no ability to maintain control
over it”). In the case law, the concepts of “dominion” and “control”
involve more than the mere ability of the defendant to reach out and
touch the item of contraband. Thus, even where drugs are found in
plain view, the evidence will be insufficient to establish constructive
possession unless there is evidence that the defendant exercised
dominion and control over the drugs.

(Emphasis added).
This is consistent with this Court’s own precedent:

To establish constructive possession, the state must show that the
accused had dominion and control over the contraband, knew of the
presence of the contraband, and was aware of the illicit nature of the
contraband. Kuhn v. State, 439 So. 2d 291 (Fla. 3d DCA 1983); Brown
[v. State, 428 So. 2d 250, 252 (Fla. 1983)]. However, if the contraband
is found on premises which are under joint rather than exclusive
possession of a defendant, “knowledge of the contraband’s presence
and the ability to control it will not be inferred, but must be established
by independent proof.” Winchell v. State, 362 So. 2d 992 (Fla. 3d
DCA 1978), cert. denied, 370 So. 2d 462 (Fla.1979); Brown, 428 So.
2d at 252. Mere proximity to contraband, without more, is legally
insufficient to prove possession. Bass v. United States, 326 F.2d 884
(8th Cir.), cert. denied, 377 U.S. 905, 84 S.Ct. 1164, 12 L.Ed.2d 176
(1964); Johnson v. State, 456 So. 2d 923 (Fla. 3d DCA 1984).

Torres v. State, 520 So. 2d 78, 80 (Fla. 3d DCA 1988) (emphasis
added).  See also Thompson v. State, 172 So. 3d 527, 530 (Fla. 3d
DCA 2015) (reaffirming that “[m]ere proximity to contraband,
without more, is legally insufficient to prove possession”) (quoting
Johnson v. State, 456 So. 2d 923, 924 (Fla. 3d DCA 1984)).

This concept of constructive possession and the mere proximity
doctrine applies whether in the context of a trial (under a reasonable
doubt standard) or a motion to suppress evidence seized in a search
incident to arrest (under a probable cause standard). The instant case
required the state to present evidence—beyond mere proximity—to
support a finding of probable cause to arrest J.J. Simply put, the state
failed to do so. While the facts in this case may have provided the
officer with founded suspicion to question J.J., the facts in this case did
not provide probable cause to arrest J.J. J.J.’s mere proximity to the
cocaine and paraphernalia was insufficient to establish his dominion
and control over them, and therefore the officer was without probable
cause to arrest J.J. As we held in a similar circumstance in Harper v.
State, 532 So. 2d 1091, 1094 (Fla. 3d DCA 1988):

In this case, the founded or reasonable suspicion constitutionally
required to support the Terry stop we have identified is readily
apparent. Harper was found in a base house within feet of cocaine on
one side and a torch which was at once a potential weapon and an item
of narcotics paraphernalia, on the other. While his mere proximity,
particularly when others were also present, may not have been
sufficient to constitute probable cause to believe Harper was guilty of
unlawful possession, see Johnson v. State, 456 So. 2d 923 (Fla. 3d
DCA 1984), the present circumstances were more than sufficient to
meet the markedly reduced standard of founded suspicion. Ruiz [v.
State, 526 So. 2d 170, 172 (Fla. 3d DCA 1988)]; [State v. Lewis, 518

So. 2d 406, 408 (Fla. 3d DCA 1988)]; State v. Perera, 412 So. 2d 867
(Fla. 2d DCA 1982), pet. for review denied, 419 So. 2d 1199 (Fla.
1982). Hence the seizure of Harper’s person under Terry was
permissible.

Our sister courts have likewise rejected the notion that mere
proximity to contraband provides probable cause to arrest the person
closest to that contraband. Edwards v. State, 532 So. 2d 1311, 1314
(Fla. 1st DCA 1988) (“Mere proximity to contraband found in a public
place and in the vicinity of several other people does not warrant a
finding that the police officer had probable cause to believe that the
person or persons closest to the contraband possessed it.”) (citations
omitted); Hatcher v. State, 15 So. 3d 929, 931 (Fla. 1st DCA 2009)
(same)2; Thompson v. State, 551 So. 2d 1248, 1250 (Fla. 1st DCA
1989) (“Although we find that Officer Beckman had a reasonable
founded suspicion and could temporarily detain appellant when he
saw rock cocaine in plain view near where appellant was standing, this
founded suspicion did not rise to the level of probable cause to arrest
appellant for possession so that the subsequent search could be
validated as a search incident to lawful arrest. As this court said in
Edwards v. State, 532 So. 2d 1311, 1314 (Fla. 1st DCA 1988), mere
proximity to contraband found in a public place and in the vicinity of
several other people does not warrant a finding that the person or
persons closest to the contraband possessed it.”); Rogers v. State, 586
So. 2d 1148, 1152 (Fla. 2d DCA 1991) (reversing trial court’s denial
of motion to suppress contraband discovered in search of defendant’s
purse incident to her arrest for constructive possession of other drugs
found nearby her, holding that “mere proximity to contraband is
insufficient to create probable cause of constructive possession”);
Zandate v. State, 779 So. 2d 476, 477 (Fla. 2d DCA 2000) (“[m]ere
proximity to contraband does not create probable cause of construc-
tive possession”); Walker v. State, 741 So. 2d 1144, 1146 (Fla. 4th
DCA 1999) (“Mere proximity to contraband does not create probable
cause of constructive possession.”); McGowan v. State, 778 So. 2d
354 (Fla. 2d DCA 2001) (reversing trial court’s denial of motion to
suppress and holding that there was insufficient evidence—beyond
defendant’s mere proximity to the drugs—to provide probable cause
to arrest defendant for constructive possession of those drugs).  In the
instant case, neither the testimony nor the video in this record provides
the requisite evidence of dominion or control to establish probable
cause that J.J. constructively possessed the cocaine and paraphernalia
on the stovetop.

The Dissent
As to the dissent’s view of the body camera video, the video shows

the arresting officer walk into the kitchen, walk past J.J.—without
difficulty or moving J.J.—to get to the stovetop where the cocaine and
paraphernalia were located. The state’s brief characterizes J.J.’s
position as “within arm’s reach of the stove,” but does not allege
obstruction or actual control. The dissent simply equates “proximity”
with “dominion and control,” contrary to our precedent and the jury
instruction approved by the Florida Supreme Court and quoted in a
prior section of this opinion.

While the officer inferred that cocaine had been cooked at some
earlier point, the video does not show—and the officer did not
testify—that cocaine was being cooked at the time the officer entered
the kitchen. Nor was any evidence presented regarding the person or
persons who may have been involved in any cooking.

The dissent relies upon several federal cases in support of its
position that there was probable cause to arrest J.J. for constructive
possession of the contraband found in the residence. These cases are
distinguishable and inapplicable to the case presently before us. The
dissent’s citation and short quotations from District of Columbia v.
Wesby, 138 S.Ct. 577, 586 (2018), involve a record and colorful tale
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of partygoers who took over a vacant home without permission,
scattered and hid as officers arrived to investigate the neighbor’s
complaint, and were questioned before arrests were made.

The dissent also relies upon a quote from United States v. Heath,
455 F.3d 52, 57 (2d Cir. 2006). However, the quote is pure dicta and
the case inapposite, as it expressly declined the government’s
invitation to extend the contextually-limited holding of Maryland v.
Pringle, 540 U.S. 366 (2003) (constructive possession and probable
cause to arrest multiple individuals for contraband found in an
automobile), to constructive possession and probable cause to arrest
multiple individuals for contraband found in a residence:3

We need not, at this time, address the government’s primary conten-
tion on appeal—that Heath’s arrest was constitutional under
Pringle—because, assuming arguendo that Heath was arrested
without probable cause, we find that the evidence at issue may well
have been admissible under the inevitable discovery doctrine,
notwithstanding the putative Fourth Amendment violation. In so
doing, we emphasize that the inevitable discovery doctrine is available
only where there is a high level of confidence that each of the
contingencies required for the discovery of the disputed evidence
would in fact have occurred. In circumstances such as those before us,
where the government contends that the challenged evidence would
inevitably have been discovered during a search incident to a valid
arrest, one of the contingencies that must be resolved in the govern-
ment’s favor involves a police officer’s discretionary decision to arrest
and search the person on whom the evidence would presumably have
been found.

Heath, 455 F.3d at 55 (emphasis added).4

We note that this Court has applied Pringle to find probable cause
for an arrest of a passenger in a vehicle which was the site of a drug
transaction. See B.C. v. State, 59 So. 3d 3321 (Fla. 3d DCA 2011). 
And in Perry v. State, 916 So. 2d 835 (Fla. 2d DCA 2005), the Second
District acknowledged the United States Supreme Court’s decision in
Pringle, but reversed the trial court’s denial of a motion to suppress,
holding that police did not have probable cause to arrest the front-seat
passenger of a car after a search of the area between the two front seats
revealed a closed bag containing drug paraphernalia. The Second
District, distinguished Pringle, in part, on the fact that

the officers in Pringle did not immediately arrest all three occupants
of the vehicle upon discovering the drugs in the back seat. Rather, the
officers conducted the equivalent of a Terry stop and investigation of
the vehicle’s occupants prior to deciding to arrest each of them for
possession of the drugs found in the vehicle.

***
Perhaps if the officers had performed the same investigative inquiry
in this case that was performed in Pringle, they could have arrested
both [the driver] and Mr. Perry if neither of them admitted ownership
of the paraphernalia in the black bag.

Id. at 840-41.
In like fashion, the officers in the instant case conducted no

investigation to develop probable cause before arresting J.J., the
person closest in proximity to the stovetop.  We can find no reported
Florida case (nor any from the United States Supreme Court) that
extends Pringle to find probable cause for an arrest and search of a
person in the room of a private residence, where he is one of several
people in that room (and the only juvenile), his status in the premises
is unknown, but he happens to be closest in proximity to suspected
drugs and drug paraphernalia. We decline the state’s invitation (and
the dissent’s entreaty) to extend the holding in Pringle to the circum-
stances presented here.

Our conclusion is buttressed not only by the officer’s failure to
conduct any particularized inquiry prior to arresting and searching J.J.,
but also by the related failure of the state to establish J.J.’s status in the

residence—whether as a resident, guest, invitee, visitor, or merely the
son accompanying an adult resident, guest, invitee or visitor. This
Court and our sister courts have recognized the important distinction
between a resident of premises containing contraband and a mere
visitor to such premises. See, e.g., Johnson v. State, 456 So. 2d 923,
924 (Fla. 3d DCA 1984) (“Mere proximity to contraband, without
more, is legally insufficient to prove possession. In many instances,
however, the ability to control narcotics will be inferred from the
ability to exercise control over the premises where they are found. For
this reason, the cases have sharply distinguished between the culpabil-
ity of a mere visitor from that of an owner or an occupant of premises
containing illicit drugs in plain view.”); Torres, 520 So. 2d at 80
(holding that where “contraband is found on premises which are under
joint rather than exclusive possession of a defendant, ‘knowledge of
the contraband’s presence and the ability to control it will not be
inferred, but must be established by independent proof’ ”); Bennett, 46
So. 3d at 1184 (“Mere proximity to contraband is not enough.
Therefore, the fact that contraband was in the defendant’s plain view
does not support an inference that the defendant had control over it
unless the defendant had control over the premises.”).

Conclusion
Based on controlling precedent and the record before us, we

reverse the adjudication of delinquency for possession of cannabis and
the commitment order. We remand the case with directions to
suppress the evidence seized from J.J.’s person in any further
adjudicatory hearing in this case.

Reversed and remanded with directions. (EMAS, C.J., and
SALTER, J., concur.)
))))))))))))))))))
(LOGUE, J. dissenting.)

INTRODUCTION
This case presents an issue of first impression in Florida regarding

the Fourth Amendment to the United States Constitution. J.J. appeals
the trial court’s denial of his motion to suppress baggies of cannabis
discovered in his clothes as part of a search incident to arrest. J.J. was
arrested for possession of cocaine when he was found seated in the
small kitchen of a private house next to a stove being used to cook
crack cocaine.

Proximity alone is not enough to establish constructive possession
of contraband. But probable cause of joint, constructive possession
can be based on proximity when that proximity occurs in the privacy
of an automobile during “an enterprise to which a dealer would be
unlikely to admit an innocent person with the potential to furnish
evidence against him.” Maryland v. Pringle, 540 U.S. 366, 373
(2003). J.J. was obviously in the middle of such an enterprise.

Although no Florida court has yet done so, federal circuit and
districts courts have extended Pringle’s rationale beyond automobiles
to private residences to find probable cause in facts remarkably similar
to this case. The majority, however, holds Pringle does not extend to
“an arrest and search of a person in the room of a private residence,
where he is one of several people in that room (and the only juvenile),
his status in the premises is unknown, but he happens to be closest in
proximity to the suspected drugs and drug paraphernalia.” Because I
find the federal cases persuasive and analogous to the situation here,
I respectfully dissent.

FACTS
The facts at trial were established by the testimony of the arresting

officer and the video footage of the body cameras of the officers at the
scene. The police discovered J.J. seated beside a stove in a small
kitchen in a private house. On the stove in plain view were an
unknown amount of white powder, a fork with white powder, a digital
scale of the sort used for weighing drugs whose weighing pan
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contained white powder, pots and pans, and a beaker. Whether or not
a cocaine solution was being boiled at the moment the officers stepped
into the kitchen, the facts supported a reasonable inference by the
officers that cocaine had recently been cooked and preparations were
in place to cook more.

The video shows J.J. seated in a rocking chair turned sideways
directly in front of the stove. The arresting officer testified J.J. was
seated a “foot” from the stove. If J.J. had put out his elbow, “he’[d]
touch his elbow to the stove.” Two other people were also in the
kitchen. The other occupants of the kitchen were located on the other
side of the room not within “arm[’s] length.” The video shows that one
of the other occupants, a woman in a white t-shirt, stood up and tried
to block the officers’ view of the stove.

While standing directly in front of J.J., an officer loudly asked him
and the others in the room “Whose crack is this?” and “Who is
cooking?” The video reflects J.J. mumbled a response, but his words
are inaudible. The two other occupants kept silent. The video shows
the arresting officers separated J.J. from the others and searched him.
The search revealed he was carrying several baggies of cannabis. J.J.
was taken out to the street, read his Miranda rights, and questioned.
He denied any knowledge of the crack cocaine cooking operation or
of any of the other six to eight individuals in the house.

J.J. was arrested for possession of cocaine, but was prosecuted for
misdemeanor possession of cannabis. At trial, he moved to suppress
the cannabis as the product of an unlawful search. The trial court
denied the motion and, after a non-jury trial, adjudicated him delin-
quent. J.J. appealed his adjudication challenging the trial judge’s
denial of the motion to suppress.

ANALYSIS

A. Probable Cause Defined.
Probable cause “requires only a probability or substantial chance

of criminal activity, not an actual showing of such activity”; it “is not
a high bar.” District of Columbia v. Wesby, 138 S. Ct. 577, 586 (2018)
(emphases added) (quotations and citations omitted) (concluding that
particularized probable cause for illegal entry existed to arrest twenty-
one people attending a party with strippers in an abandoned building).

As explained by Chief Justice Canady, “[t]he probable cause
standard merely requires that the facts available to the officer would
warrant a man of reasonable caution in the belief that evidence of a
crime may be found. It does not demand any showing that such a
belief be correct or more likely true than false.” Harris v. State, 71 So.
3d 756, 776 (Fla. 2011) (Canady, C.J., dissenting) (emphases added)
(quotations and citations omitted), rev’d sub nom. Florida v. Harris,
568 U.S. 237 (2013).

As explained by Judge (now Justice) Kavanaugh, “[p]robable
cause is more than bare suspicion but is less than beyond a reasonable
doubt and, indeed, is less than a preponderance of the evidence.”
United States v. Burnett, 827 F.3d 1108, 1114 (D.C. Cir. 2016)
(emphases added) (citation omitted). And, as stated by Judge (now
Justice) Gorsuch, “[p]robable cause doesn’t require proof that
something is more likely true than false. It requires only a fair
probability, a standard understood to mean something more than a
bare suspicion but less than a preponderance of the evidence at hand.”
United States v. Denson, 775 F.3d 1214, 1217 (10th Cir. 2014)
(emphases added) (quotations and citations omitted).

B. Constructive Possession.
Constructive possession requires that the defendant had (1)

“knowledge of the presence of contraband,” and (2) the “ability to
exercise dominion and control over it.” Jennings v. State, 124 So. 3d
257, 262 (Fla. 3d DCA 2013) (citing Reynolds v. State, 983 So. 2d
1192, 1194 (Fla. 3d DCA 2008)). Constructive possession can be
difficult to establish when contraband is in the vicinity of two or more

persons because “a search or seizure of a person must be supported by
probable cause particularized with respect to that person.” Ybarra v.
Illinois, 444 U.S. 85, 91 (1979). Nevertheless, “possession of
contraband, including illegal drugs, may be joint as well as construc-
tive.” State v. Nobles, 477 So. 2d 32, 33 (Fla. 1st DCA 1985) (citing
Estevez v. State, 189 So. 2d 830 (Fla. 2d DCA 1966)).

C. Pringle and its Progeny.
In Pringle, the United States Supreme Court held that there was

probable cause to believe a passenger was in joint and constructive
possession of contraband when he was found with others in an
automobile that contained several bags of cocaine and a large amount
of cash which suggested that the car was being used as a venue to
conduct drug deals. Pringle, 540 U.S. at 371-72. The police had not
actually witnessed a drug deal and there was no evidence that the
passenger was touching or had touched the money or cocaine. Id. In
these circumstances, the Court held, probable cause was not based
solely on “mere propinquity” but also on the discovery of the
defendant in a private location in the middle of “an enterprise to which
a dealer would be unlikely to admit an innocent person with the
potential to furnish evidence against him.” Id. at 372-73. The Court
specifically noted the location at issue was not a public place like “a
public tavern.” Id. at 373.

The Court concluded:
We think it an entirely reasonable inference from these facts that any
or all three of the occupants had knowledge of, and exercised
dominion and control over, the cocaine. Thus a reasonable officer
could conclude that there was probable cause to believe [the defen-
dant] committed the crime of possession of cocaine, either solely or
jointly.

Id. at 372. Pringle thereby illustrates an example of “proximity plus”
that satisfies the test for probable cause. The factors in addition to
proximity are (1) private location, and (2) occurrence during “an
enterprise to which a dealer would be unlikely to admit an innocent
person with the potential to furnish evidence against him.” Id. at 373.

  A substantial body of federal law has extended the reasoning of
Pringle beyond automobiles to circumstances like those in the instant
case. The rationale of Pringle has been applied to:

(1) hotel rooms, United States v. Romero, 452 F.3d 610, 618 (6th
Cir. 2006) (“It was reasonable for the officers to infer that Santiago
was involved in the drug-dealing enterprise that was being conducted
out of the hotel room, because drug dealing is ‘an enterprise to which
a dealer would be unlikely to admit an innocent person with the
potential to furnish evidence against him.’ ” (quoting Pringle, 540
U.S. at 373)); Cox v. Pate, 283 F. App’x 37, 40 (3d Cir. 2008) (“Based
on the contraband recovered during the execution of the search
warrant, we agree with the District Court that there was probable cause
to arrest McAfee, who was one of the occupants of the hotel room.”
(citing Pringle, 540 U.S. 366));

(2) apartments, United States v. Cowan, 674 F.3d 947, 954 (8th
Cir. 2012) (“As with the car in Pringle and the hotel room in Romero,
the officers had probable cause to believe Cowan, who was present in
the apartment, was engaged in a common drug trafficking enterprise
with the apartment’s occupants.”);

(3) cabins, United States v. Hull, No. CR15-165(19) (JRT/LIB),
2016 WL 3566208, at *4 (D. Minn. June 27, 2016) (“Where officers
make observations giving rise to probable cause that drug dealing is
occurring in a small space, and only a small number of people are
located in that space, then officers generally have probable cause to
suspect that all of the individuals present are engaged in illegal drug
activities because drug dealing is ‘an enterprise to which a dealer
would be unlikely to admit an innocent person with the potential to
furnish evidence against him.’ ” (quoting Pringle, 540 U.S. at 373));
and
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(4) homes, Walker v. Cty. of Trenton, Civ. No. 11-7231 (JAP),
2013 WL 353346, at *6 (D.N.J. Jan. 29, 2013) (“[T]he police had
probable cause to arrest Walker and Wells, since they were both
present in the premises where the police found contraband.” (citing
Pringle, 540 U.S. at 373)).

Regarding homes, in Martin v. City of North College Hill, No.
1:07-CV-00367, 2008 WL 4070275, at *6 (S.D. Ohio Aug. 27, 2008),
the Southern District of Ohio had to determine whether there was
probable cause to arrest a person found with the owner in a home
where a kidnapped seventeen year old girl was being held in the
basement. Id. There, the Court relied on Pringle when it explained that
“to have probable cause, [the arresting officers] only need to show that
the circumstances warranted their suspicion. They are not required to
show that they had enough evidence to convict [the person arrested]
at trial.” Martin, 2008 WL 4070275, at * 6 (citing Pringle, 540 U.S. at
371) (“The present case, on the other hand, involves the kidnapping
of a seventeen year old girl who could not be easily hidden and who
was somehow transported to the basement of the house in which [the
suspect] was found.”).

The reason for extending Pringle to a house is that “those who are
permitted to observe obvious criminal activity in a home are, absent
indications to the contrary, likely to be complicit in the offense.”
United States v. Heath, 455 F.3d 52, 57 (2d Cir. 2006) (citing United
States v. Pennington, 287 F.3d 739, 747 (8th Cir. 2002)). Indeed, a
suspect’s location in a private residence with others where drugs are
openly being processed has been found, along with other circum-
stances, to support not just probable cause, but a jury’s finding of guilt
of constructive, joint possession beyond a reasonable doubt.5

 A case remarkably like the instant case is United States v. Holder,
990 F.2d 1327 (D.C. Cir. 1993). In Holder, the defendant appealed his
conviction contending the trial court erred in failing to grant his
motion to suppress cocaine and a firearm found as a result of a search
incident to arrest. Id. at 1327-28. The police entered an apartment and
found another individual seated at a table containing and set up to
process crack cocaine. Id. The defendant was standing a few feet away
in a nearby hallway. Id. There was no evidence that the defendant was
touching or had touched the cocaine. Id. at 1327-29. On these facts,
the defendant argued, (as the defendant does here) the police lacked
probable cause particularized as to him regarding possession because
“there was no indication that [the defendant] rented the apartment,
lived in it, or was in any way connected to it beyond his presence at the
time of the search.” Id. at 1329. The Court rejected this argument. Id.
at 1329-30.

The Court first noted that access to a private apartment “is
presumably limited, and thus a person’s admission to the apartment
normally would raise a stronger inference of connection to the
activities conducted within.” Id. at 1329. Moreover, the Court
reasoned, “the drugs were openly on display, and therefore appellant’s
proximity to the drugs clearly reflected his knowledge of, and
probably his involvement in, narcotics activity.” Id. This was true
because “[e]ven if the drugs were not [the defendant’s] and instead
belonged only to [the other occupant], the circumstances indicated
that [the other occupant] trusted [the defendant] and considered him
sufficiently complicit to allow him a full view of the drug distribution
scene.” Id. “Although [the defendant] may be correct that mere
presence in an apartment where drugs are found will not, without
more, support a conviction for possession, the standards required for
proof of possession beyond a reasonable doubt and for probable
cause for an arrest are quite different.” Id. (emphasis added) (citations
omitted). “That he was present, for whatever reason, when the drugs
were in plain view . . . amply satisfies probable cause.” Holder, 990
F.2d at 1329.

The reasoning of Holder applies with particular force here. J.J. was
both physically closer to the drugs than the defendant in Holder and
J.J. was closer to the drugs than any other occupant, where the
defendant in Holder was further away than the other occupant. Like
Holder, the fact that the cocaine processing operation was taking place
in a room in a private house enhances the probability that only trusted
members of the operation had access. Also, like Holder, the fact that
the drug operation was openly on display, enhances the probability
that J.J. had both knowledge of and some participation in the opera-
tion. And, finally, like Holder, although these circumstances may not,
without more, support a conviction for possession, “the standards
required for proof of possession beyond a reasonable doubt and for
probable cause for an arrest are quite different.” Id. at 1329.

D. The Majority’s Attempts to Distinguish Pringle.
The majority’s main method to distinguish Pringle is to emphasize

that mere proximity is not sufficient to prove possession. But Pringle
held that probable cause existed when, in addition to “mere propin-
quity,” the facts include (1) a private location (2) during “an enterprise
to which a dealer would be unlikely to admit an innocent person with
the potential to furnish evidence against him.” Pringle, 540 U.S. at
372. Here, we have these additional facts. Contrary to the majority’s
argument, therefore, the arresting officers had facts—beyond mere
proximity—to support a finding of probable cause to arrest J.J.

The majority next points to the officers purported “failure to
conduct any particularized inquiry prior to arresting and searching
J.J.” including the failure to “direct . . . questions to J.J. individually
prior to taking him into custody and placing him under arrest.” There
are two serious flaws in this argument. First, the police here conducted
a particularized inquiry. While standing directly in front of J.J., an
officer asked him and the others in the room “Whose crack is this?”
and “Who is cooking?” The video reflects J.J. mumbled an inaudible
response. Even if the Fourth Amendment procedurally requires a
defendant be provided an opportunity to give an innocent explanation
for his location in the middle of a drug operation before he is arrested,
the police gave J.J. that opportunity here.

More importantly, there is no such requirement in the Fourth
Amendment. While probable cause must be particularized to a
defendant, Ybarra, 444 U.S. at 91, the Fourth Amendment does not
dictate any particular investigative procedures whereby certain
questions must be asked of the suspect or about the suspect before
probable cause is established. There is simply no authority for
majority’s holding to the contrary. It is not even clear from the
majority opinion exactly what additional questions it believes the
Constitution required the arresting officers to ask. To superimpose
such an ill-defined, courtroom-focused procedure on officers in the
field violates the essential nature of the probable cause analysis which
is intended to be “a practical, nontechnical conception that deals with
the factual and practical considerations of everyday life on which
reasonable and prudent men, not legal technicians, act.” Pringle, 540
U.S. at 370 (quotations and citations omitted). This holding of the
majority opinion reflects exactly the sort of “rigid rules, bright-line
tests, and mechanistic inquiries” concerning probable cause that the
Supreme Court has repeatedly condemned. Harris, 568 U.S. at 244.

The majority additionally argues the “State presented no evidence
that J.J. was touching or had touched the cocaine, stovetop, or
paraphernalia found on the stovetop.” But that is true for every case
cited in the above discussion, starting with Pringle, yet the Supreme
Court and the lower federal courts upheld probable cause without such
evidence. And that is true, by the way, for virtually every constructive
possession case. If the majority is suggesting the Fourth Amendment
requires actual proof of touching the contraband before probable
cause of constructive possession exists, the majority would be
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suggesting that the Fourth Amendment imposes the elements of actual
possession on constructive possession. In the final analysis, the
majority’s argument in this regard, like much of its argument,
confuses the standard for probable cause required for an arrest with
the standards for beyond a reasonable doubt required for a criminal
conviction or preponderance of the evidence required for a probation
violation. The standard for probable cause “requires only a probability
or substantial chance of criminal activity, not an actual showing of
such activity.” Wesby, 138 S.Ct. at 586 (emphases added) (citation
omitted). That “substantial chance” of constructive possession
required for probable cause can exist without the officers having
actual proof that J.J. touched the cocaine.

Finally, the majority points to the “failure of the State to establish
J.J.’s status in the residence—whether as a resident, guest, invitee,
visitor, or merely the son accompanying an adult resident, guest,
invitee or visitor.” In Pringle, however, the State never established
Pringle’s relationship to the automobile—whether he owned it, rented
it, or was related to the owner, renter, or driver of the automobile—
which may well have provided an innocent explanation for his
location in the middle of a drug enterprise. Nevertheless, the Supreme
Court found that the low standard for probable cause was met because
of his location with others in that private space with the money and
cocaine. Id. at 371.

Similarly, in Holder, as mentioned above, the court specifically
rejected the defendant’s argument that the police lacked probable
cause because “there was no indication that [the defendant] rented the
apartment, lived in it, or was in any way connected to it beyond his
presence at the time of the search.” Holder, 990 F.2d at 1329. This
argument failed, the Holder court indicated, in the face of the facts that
Holder (like J.J., in the instant case) was (1) in close proximity; (2) to
drugs in plain view; and (3) in a private place with others where only
accomplices would normally have access. Id. at 1329. Indeed, none of
the probable cause cases discussed above turned on the defendant’s
relationship to the property as suggested by the majority.6

The majority’s argument in this regard again reflects the manner it
conflates probable cause with beyond a reasonable doubt. The
absence of such information might negate proof beyond a reasonable
doubt, but it does not negate the probable cause of constructive
possession that arises from J.J.’s proximity in the privacy of the
kitchen in the middle of a crack cocaine cooking operation.

In contrast to these federal Fourth Amendment cases, the cases
cited by the majority are not on point. Rather than address the lower
standard for probable cause, many of them involve the higher
standards needed to establish reasonable doubt for a conviction or
preponderance of the evidence for a probation violation.7

Even when they involve probable cause, the cases cited by the
majority are not analogous to the facts here. Most involved public, not
private locations.8 The rationale of Pringle—discovery with contra-
band in a private location where only an accomplice would normally
be admitted—obviously does not apply to public venues. Indeed,
Pringle expressly distinguished cases involving public places, like
taverns. Pringle, 540 U.S. at 373.

The remaining probable cause cases cited by the majority involved
contraband hidden from view and therefore in those cases no indica-
tion existed that the defendant even had knowledge of the concealed
contraband.9 Here, J.J. was discovered within a foot of the cocaine and
cocaine-encrusted cooking utensils in plain view.

CONCLUSION
 J.J. was seated next to a stove openly used to cook crack cocaine

in a small kitchen of a private dwelling when and where only an
accomplice would normally be admitted. These facts may not
establish constructive possession beyond a reasonable doubt. Indeed,

they may not establish that possession was more likely than not. But
they clearly support a “substantial chance” of possession, which is all
the Fourth Amendment requires for probable cause. Wesby, 138 S.Ct.
at 586 (holding probable cause is “not a high bar” and “requires only
a probability or substantial chance of criminal activity, not an actual
showing of such activity.”) (emphases added) (citation omitted);
Pringle, 540 U.S. at 371.
))))))))))))))))))

1The officer’s entry to the residence was prompted by his earlier observation of
what appeared to be a hand-to-hand drug transaction, but J.J. was not one of the
suspected participants in the transaction. The individual suspected to be a participant
in the drug transaction fled into the residence and went through a hallway to a room past
the kitchen. The officer, in pursuit, entered the residence. Given our disposition of the
issue of probable cause to arrest J.J., we need not, and therefore do not, address the
remaining issue raised by J.J.—the validity of the officer’s warrantless entry into the
residence.

2The cases relating to contraband found “in a public place,” as in Edwards, are not
distinguishable from this case, because our record is devoid of information regarding
J.J.’s relationship to the premises where the arrest took place. The state failed to present
any evidence as to when or how J.J. entered the premises and whether he entered as a
resident, guest, child of an occupant, or otherwise.

3This Court has recognized the important distinction between a resident of premises
containing contraband and a mere visitor to such premises. See, e.g., Johnson v. State,
456 So. 2d 923, 924 (Fla. 3d DCA 1984); Bennett v. State, 46 So. 3d 1181, 1184 (Fla.
2d DCA 2010); the holding of each case on this point is quoted further below in this
opinion.

4The dissent also relies upon United States v. Holder, 990 F.2d 1327 (D.C. Cir.
1993). It is true that the facts of Holder are similar to those in the present case, and that
the court in Holder found probable cause to arrest the defendant based upon the fact that
he was merely present with others in a private apartment in close proximity to drugs in
plain view. However, Holder has never been adopted by the United States Supreme
Court, the Florida Supreme Court, this Court, or any of our sister district courts of
appeal. We are not bound by (nor is the majority persuaded by) this decision.  Indeed,
Holder conflicts with decisions we are bound by—the decisions of this Court—which
as previously discussed, hold that an individual’s mere proximity to illegal narcotics
in plain view does not establish constructive possession and thus does not provide
probable cause to arrest the individual found closest to it. See, e.g., Harper v. State, 532
So. 2d 1091, 1094 (Fla. 3d DCA 1988).

5United States v. Soto, 959 F.2d 1181, 1185 (2d Cir. 1992) (“The jury could also
have reasonably determined that only trusted members of the operation would be
permitted entry into the apartment, because allowing outsiders to have access to an
apartment with large quantities of narcotics in plain view could compromise the
security of the operation.”); United States v. Gordils, 982 F.2d 64, 72 (2d Cir. 1992)
(“[B]ecause permitting outsiders to have such access would compromise the security
of the operation. . . . a jury could have reasonably concluded that Bastar was a member
of Gordils’s narcotics organization and possessed the heroin found in the apartment.”
(citation omitted)).

6See, e.g., Cowan, 674 F.3d at 951(the State never established Cowan’s relationship
to the apartment at issue where he—whether he owned it, rented it, or was related to the
owner or renter); Hull, 2016 WL 3566208, at *4 (the State never established Hull’s
relationship to the cabin at issue—but instead merely focused on his location in the
“small space” of the cabin with five others where the drugs were found).

7See Smith v. State, 175 So. 3d 900 (Fla. 1st DCA 2015); Thompson v. State, 172 So.
3d 527 (Fla. 3d DCA 2015); Matoral v. State, 946 So. 2d 1240 (Fla. 4th DCA 2007);
Hargrove v. State, 928 So. 2d 1254 (Fla. 2d DCA 2006); Cruz v. State, 744 So. 2d 568
(Fla. 2d DCA 1999); Johnson v. State, 456 So. 2d 923 (Fla. 3d DCA 1984).

8Hatcher v. State, 15 So. 3d 929, 930 (Fla. 1st DCA 2009) (involving a bag of
cocaine between two men on a table located next to the street and outside the front fence
of a house); McGowan v. State, 778 So. 2d 354, 357 (Fla. 2d DCA 2001) (involving a
paper bag with cocaine on the street next to parked car where four men were standing);
Edwards v. State, 532 So. 2d 1311, 1312 (Fla. 1st DCA 1988) (involving a bag of
cocaine that fell out of a tree into a group of five men gathered in the public area of a
housing project). All three cases based their holdings on the public nature of the
location: “[m]ere proximity to contraband found in a public place and in the vicinity of
several other people does not warrant a finding that the police officer had probable
cause to believe that the person or persons closest to the contraband possessed it.”
Hatcher, 15 So. 3d at 931 (quoting Edwards, 532 So. 2d at 1314) (emphasis added)).
See McGowan, 778 So. 2d at 357 (same). Moreover, Thompson v. State, 551 So. 2d
1248, 1250 (Fla. 1st DCA 1989), involved crack cocaine at the foot of the defendant in
a pool hall.

9Zandate v. State, 779 So. 2d 476, 477 (Fla. 2d DCA 2000) (holding no probable
cause to believe passenger had constructive possession of marijuana concealed in
closed ash tray); Walker v. State, 741 So. 2d 1144, 1146 (Fla. 4th DCA 1999) (holding
no probable cause to believe passenger had constructive possession of gun hidden in
closed bag in back seat of automobile); Rogers v. State, 586 So. 2d 1148, 1152 (Fla. 2d
DCA 1991) (holding no probable cause to believe passenger had constructive
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possession of cocaine hidden in seat pocket of van).

*        *        *

Criminal law—Purchase of oxycodone—Jury instructions—Valid
prescription defense—Any error arising from trial court’s refusal to
give requested instruction on valid prescription defense was harmless
beyond reasonable doubt given flimsiness of evidence relied upon by
defendant in support of her theory that oxycodone was obtained
pursuant to valid prescription and overwhelming evidence establishing
that defendant purchased oxycodone from drug dealer and not
pursuant to valid prescription—Further, defense counsel argued to
jury that defendant’s valid prescription was a defense to the charge,
and state did not attempt to denigrate the defense or argue that such
defense was not permitted under the law

KAREN POTTER, Appellant, v. THE STATE OF FLORIDA, Appellee. 3rd District.
Case No. 3D18-324. L.T. Case No. 16-10036A. March 18, 2020. An Appeal from the
Circuit Court for Miami-Dade County, Mark Blumstein, Judge. Counsel: Carlos J.
Martinez, Public Defender, and Jonathan Greenberg, Assistant Public Defender, for
appellant. Ashley Moody, Attorney General, and Asad Ali and Jonathan Tanoos
(Tampa), Assistant Attorneys General, for appellee.

(Before EMAS, C.J., and MILLER and LOBREE, JJ.)

(EMAS, C.J.) Karen Potter appeals her conviction and sentence for
purchase of oxycodone, as a lesser offense to the charged crime of
trafficking in oxycodone. Potter contends the trial court erred in
refusing her request for a “valid prescription defense” jury instruction.
We affirm, as any error in denying the requested instruction was
harmless beyond a reasonable doubt.

FACTS AND PROCEDURAL BACKGROUND
Karen Potter was charged with the following offenses:
- Trafficking in oxycodone;
- Possession with intent to sell heroin;
- Possession of cocaine; and
- Possession of cannabis.

Following a jury trial, Potter was found guilty of possession of
cocaine, possession of cannabis, possession of heroin, and the lesser-
included offense of purchase of (rather than trafficking in) oxycodone.
In this appeal, Potter challenges only her conviction and sentence for
purchase of oxycodone.

At trial, the defense acknowledged that Potter was guilty of
possession of marijuana and cocaine, but maintained she was not
guilty of the heroin and trafficking in oxycodone charges. As to the
trafficking in oxycodone charge, Potter contended that the fifty-eight
oxycodone pills, seized by police at the time of her arrest on May 13,
2016, were left over from a 2014 oxycodone prescription that had
been validly issued to, and filled by, her. Under this theory, as
advanced by Potter’s counsel at trial, Potter split up her medication,
placing some of the pills in an old prescription bottle with the label
torn off (the pill bottle confiscated by police), and leaving the rest in
the original, valid prescription bottle (however, no such prescription
bottle was recovered by police or offered as evidence at trial).

The following evidence was presented at trial:
In May 2016, police were investigating and surveilling a motel

room reserved under the name Antoinette Bailey (the co-defendant).
Police suspected the room was being used for the sale of narcotics.
After months of observing Bailey and Potter using the room, police
secured a search warrant. During their search, police found heroin,
cocaine, marijuana, money, and drug paraphernalia, including a
marijuana grinder, hypodermic needles, and small bags of different
colors, many of which contained heroin or other drugs.

In a purse belonging to Bailey, police found a Walgreens prescrip-
tion pill bottle with the label removed. The Walgreens prescription
bottle contained fifty-eight oxycodone pills. The fifty-eight pills
weighed a total of twenty-nine grams (each pill weighed 500 milli-

grams). Police did not find any other prescription bottle for
oxycodone.

Prior to trial, co-defendant Bailey pleaded guilty to trafficking in
oxycodone and possession of heroin with the intent to sell. She agreed
to cooperate with the State and testify against Potter. At trial, Bailey
testified:

• Bailey was addicted to, or dependent on, oxycodone. Potter was
a drug dealer and would sell heroin to earn money to buy oxycodone
pills for Bailey.

• A week before the arrest, Potter bought the oxycodone pills later
found by police in Bailey’s purse. The oxycodone was in a Walgreens
pill bottle with the label ripped off. During execution of the search
warrant, Potter put the Walgreens prescription bottle (containing the
fifty-eight oxycodone pills) in Bailey’s purse.

• Potter kept the oxycodone prescription bottles from an expired
prescription. She used the expired prescription bottles to store the
oxycodone pills she purchased from dealers, thereby giving her an
“explanation” if she was ever caught by police with the pills in her
possession (i.e., she could tell the police that the pills were from an old
prescription).

The State introduced recordings of two jail calls between Bailey
and Potter. The first call included the following exchange:

Bailey: Can’t you understand what I’m saying? So the one that you
use for the—the one that you gave him, is it going to match the—the
pills—

Potter: I ain’t give them no (inaudible). I gave them the pharmacy
paper.

Bailey: What pharmacy paper?
Potter: (Inaudible) that I get the pills. They got the pharmacy paper

from—from VH, you know, what’s all on that pharmacy paper when
I was getting the (inaudible), when I was getting the Dilaudid, all
that’s on the paper. They gonna see all that I’m in bad pain. I should
have put that bottle—that shit in one of my bottles I had. Then we
wouldn’t be going through this shit. If it ain’t had no paper on it
(inaudible). When the thing first got (inaudible).

Bailey explained to the jury that, in this conversation, Potter was
saying she should have put the oxycodone pills—which Potter bought
from a drug dealer—in the bottle with the expired prescription. This
testimony was supported by a second jail call, during which the
following exchange took place between Potter and Bailey:

Bailey: That—that week—that’s (inaudible) I told you that I had
had a funny feeling before we had got arrested that they—

Potter: Yeah.
Bailey: At the same time you had brought those pills I had a funny

feeling that—that—
Potter: Well, you shouldn’t have let me buy them. You should

have just went on your instinct. That’s why we all fucked up them
pills. I’m telling you what it is. (Inaudible) it’s them pills because they
(inaudible) and they know people sell them. They asked me (inaudi-
ble) pills and none of that shit they arrested. And I told them if they
would have asked me I would have told them they was mine, you
know what I’m saying? They were supposed to ask me, well, whose
pills are these? And I would have said mine and they prescribed. But
they (inaudible) no questions.

(Emphasis added).
The defendant did not testify at trial, but the defense did introduce

into evidence a two-page ledger from VH Pharmacy. The ledger
contained Potter’s name, and indicated she filled prescriptions for
oxycodone once a month for six months between April 2014 and
September 2014 (twenty months before the arrest in this case). The
first five prescriptions (April-August 2014) were for 120 oxycodone
“10-325 MG” [325 milligram] tablets, and the final prescription
(September 2014) was for 120 “15MG” [15 milligram] tablets.

The defense requested the trial court provide the jury with standard
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instruction 3.6(n), which provides in pertinent part:
It is a defense to the charge of [possession] [trafficking via possession]
for a person to possess a controlled substance which [he] [she]
lawfully obtained from a practitioner or pursuant to a valid prescrip-
tion or order of a practitioner while acting in the course of his or her
professional practice.

Fla. Std. J. Inst. (Crim.) 3.6(n).
The trial court considered the evidence presented at trial, including

the Walgreens pill bottle with the label removed; the testimony of co-
defendant Bailey; the testimony of the chemist who explained that the
fifty-eight oxycodone pills seized from Potter weighed a total of
twenty-nine grams (i.e., each pill weighed 500 milligrams); and the
VH Pharmacy ledger, which indicated that oxycodone pills described
as 325 milligrams and 15 milligram tablets were issued by prescrip-
tion to Potter between April and September 2014. The trial court
denied Potter’s request for the valid prescription defense instruction,
finding insufficient evidence to support the jury instruction.

The jury found Potter guilty of the lesser-included offense of
purchase of (rather than trafficking in) oxycodone. She was sentenced
to ten years in prison followed by four years of probation. This appeal
followed.

Potter points primarily to two aspects of the evidence which she
contends required the trial court to give the requested jury instruction:
(1) Potter’s 2014 prescription for oxycodone; and (2) recorded jail
calls between Potter and co-defendant Bailey in which Potter
remarked that if police had questioned her about the oxycodone, she
would have told them the pills had been prescribed to her. We hold
that even if the trial court erred in denying Potter’s request for an
instruction on a valid prescription defense, any such error was
harmless.

ANALYSIS AND DISCUSSION

The Valid Prescription Defense
This Court has explained:
Although we review a trial court’s decision to exclude a requested jury
instruction for an abuse of discretion, that discretion is substantially
circumscribed when the instruction relates to a defendant’s valid
theory of defense, as the trial court must give the requested instruction
if there is any evidence supporting the defendant’s defense. Thus, we
must determine whether there was any evidence introduced that would
support the defendant’s request for [a valid prescription defense]
instruction.

Rodriguez v. State, 147 So. 3d 1066, 1068 (Fla. 3d DCA 2014)
(citations omitted) (emphasis added).

A person can legally possess a controlled substance if that con-
trolled substance was obtained pursuant to a valid prescription. As
section 893.13(6)(a), Florida Statutes (2016) provides, in pertinent
part:

A person may not be in actual or constructive possession of a con-
trolled substance unless such controlled substance was lawfully
obtained from a practitioner or pursuant to a valid prescription or order
of a practitioner while acting in the course of his or her professional
practice. . . .

See also Wagner v. State, 88 So. 3d 250, 252 (Fla. 4th DCA 2012)
(holding: “A valid prescription is a complete defense to trafficking
and a defendant is entitled to a jury instruction on this defense”).
Potter asserts that the valid prescription defense is applicable to the
instant case, that there was sufficient evidence to support the giving of
the standard instruction on her theory of defense, and that the trial
court reversibly erred in refusing to give the jury instruction.

In response, the State posits there are three alternative bases to
affirm the conviction and sentence: First, the valid prescription
defense is inapplicable because Potter was ultimately convicted of

purchase of oxycodone (rather than trafficking in or possession of
oxycodone). Second, even if the valid prescription defense is
applicable to purchase of oxycodone, insufficient evidence was
presented to support the giving of the valid prescription defense jury
instruction. Finally, even if the defense was applicable and warranted
by the evidence, any error in failing to instruct the jury in this case was
harmless.

Applicability of the Valid Prescription Defense to Purchase of a
Controlled Substance
The valid prescription defense, as provided by section 893.13(6)(a)

has been incorporated into Florida Standard Jury Instruction (Crim.)
3.6(n), and provides:

It is a defense to the charge of [possession] [trafficking via possession]
for a person to possess a controlled substance which [he] [she]
lawfully obtained from a practitioner or pursuant to a valid prescrip-
tion or order of a practitioner while acting in the course of his or her
professional practice.

While it is true that this instruction, by its terms, addresses only
possession and trafficking by possession charges, it remains unclear
whether such a defense applies to the purchase of a controlled
substance. For example, the comments accompanying Florida
Standard Jury Instruction (Crim.) 25.2 (Sale, Purchase, Manufacture,
Delivery, or Possession with Intent), provide:

The crime of Possession of a Controlled Substance is not a necessarily
lesser-included crime of Manufacture of a Controlled Substance.
Anderson v. State, 447 So. 2d 236 (Fla. 1st DCA 1983). Also,
Possession of a Controlled Substance is not a necessary lesser-
included offense of Sale of a Controlled Substance. State v. McCloud,
577 So. 2d 939 (Fla. 1991). It is unclear if the courts will determine
that a person charged with Purchase or Delivery of a Controlled
Substance is necessarily charged with Possession of a Controlled
Substance.

(Emphasis added).
If the valid prescription defense is available only to a charge of

possession or trafficking (by possession) of controlled substances, and
is not available for the lesser offense of purchase, then any error in
failing to give the instruction in the instant case would be, at most,
harmless. See, e.g., Jackson v. State, 699 So. 2d 306 (Fla. 1st DCA
1997) (holding that where defendant was charged with first-degree
murder, but convicted of second-degree murder, error in failing to
give requested jury instruction on voluntary intoxication was harmless
because that defense is not applicable to general-intent crime of
second-degree murder). In the instant case, Potter was charged with
trafficking in oxycodone, and the Information alleged, in the alterna-
tive, that she trafficked in oxycodone by sale, purchase, manufacture,
delivery or possession. See § 893.135(1)(C)3.c., Fla. Stat. (2016)
(providing that a person who sells, purchases, manufactures, delivers,
brings into the state, or possesses seven grams or more of oxycodone
commits the offense of trafficking in oxycodone). She was convicted
of the lesser-included offense of purchase of oxycodone (in an amount
below the statutory trafficking threshold).

Further, the evidence presented at trial shows that Potter actually
possessed the oxycodone she was found guilty of purchasing. While
one can envision a scenario in which a defendant might purchase a
controlled substance without ever actually or constructively possess-
ing it, such is not the circumstance presented by the evidence in the
instant case. It would therefore appear that, by her act of purchasing
the oxycodone in this case, Potter did indeed possess it. Under these
circumstances, the valid prescription defense would appear to be
applicable.

Harmless Error
However, given our disposition, we need not reach the question of
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whether section 893.13(6)(a) and Florida Standard Jury Instruction
3.6(n) apply to the offense of purchase of controlled substances
generally, or to this case in particular. Even if such a defense is
applicable, and even if Potter was entitled to such an instruction in this
case,1 we may nonetheless affirm if the error is harmless. The burden
is upon the State, as the beneficiary of the error, to establish beyond a
reasonable doubt that the error complained of did not contribute to the
verdict. See State v. DiGuilio, 491 So. 2d 1129, 1135-36 (Fla. 1986);
Nery v. State, 585 So. 2d 427 (Fla. 3d DCA 1991). The harmless error
test focuses on the effect of the error on the trier of fact. Johnson v.
State, 53 So. 3d 1003, 1007 (Fla. 2010).2

We hold that, under the circumstances of this case, the State has
satisfied its burden of establishing, beyond a reasonable doubt, that
any error did not contribute to the jury’s verdict and was therefore
harmless. In so concluding, we have considered the following
evidence and circumstances presented at trial, much of which was
unrebutted:

• Potter would purchase oxycodone pills for Bailey, who was
addicted to oxycodone. Potter sold heroin to earn money to buy the
oxycodone for Bailey. A week before Potter and Bailey were arrested,
Potter bought the oxycodone pills at issue. They were placed in a
Walgreens prescription bottle, and Potter ripped the label off the
bottle.

• Potter later told Bailey that, while the police were conducting the
search of the apartment, Potter had placed the oxycodone pills in
Bailey’s purse.

• Potter had prescription bottles from an expired oxycodone
prescription. She kept the expired prescription bottles to store the
oxycodone pills she would purchase from dealers, thereby giving her
an “explanation” if she was ever caught by police with the pills in her
possession (i.e., she could say the pills were from a prescription).

 • In the motel room used by Potter and Bailey, police found fifty-
eight oxycodone pills, thirty blue baggies of heroin (2.1 grams), thirty-
four orange baggies of heroin (4.1 grams), marijuana and cocaine, and
$503 in currency, a silver grinder and numerous empty baggies
(containing drug residue) of different colors. 

• Potter presented evidence that she had a 2014 oxycodone
prescription, which she filled (between April and September 2014) at
VH Pharmacy. However, the oxycodone pills prescribed in the 2014
prescription were of a different weight than the fifty-eight oxycodone
pills discovered in the motel room by police in 2016. In other words,
there was no nexus established between the 2014 VH Pharmacy
prescription and the fifty-eight oxycodone pills Potter was found
guilty of purchasing in 2016.

• The other evidence relied upon by Potter, as the basis for her valid
prescription defense, was her own statement made during one of the
two jail calls between herself and Bailey. However, the statement
Potter made during that call (“They were supposed to ask me, well,
whose pills are these? And I would have said mine and they pre-
scribed”) was self-evidently self-serving.3 More importantly, as placed
in proper context by co-defendant Bailey during her trial testimony,
such an “explanation” was nothing more than a lie Potter would have
fed to the police in the hopes of preventing her and Bailey from being
arrested. Indeed, during that very same phone conversation, Potter
chides Bailey for not acting on a gut feeling that something bad was
going to happen when Potter bought the oxycodone pills from a
dealer. Potter told Bailey: “Well, you shouldn’t have let me buy them.
You should have just went on your instinct.” These are the very same
oxycodone pills which Potter now seeks to portray as having come
from a 2014 prescription.

The evidence relied upon by Potter for her theory that the
oxycodone was obtained pursuant to a valid prescription was not
merely weak but flimsy. By contrast, the State’s evidence establishing
that Potter purchased the oxycodone from a drug dealer and not

pursuant to a valid prescription, was overwhelming.4

The valid prescription defense was also presented to and consid-
ered by the jury during closing arguments. Defense counsel argued to
the jury that Potter’s valid 2014 prescription was a defense to the
charge and provided a reason why Potter could not be guilty of
trafficking in oxycodone: “[Y]our reasonable doubt can be that there’s
prescriptions. It’s common knowledge. It’s not illegal to have your
own prescriptions. The doctor gave them to you. You’re allowed to
have them. That’s not trafficking. That’s not a crime. It’s your
medication.”

Importantly, the State did not attempt to denigrate the defense or
argue that such a defense is not permitted under the law. Indeed, to the
extent that the State presented argument on this issue, it simply
pointed out the lack of credible evidence to support Potter’s defense.
In other words, the jury was presented with a valid prescription
defense, but was not given a formal jury instruction advising the jurors
that if a defendant has a valid prescription for the oxycodone in their
possession, she cannot be convicted of possession of (or trafficking by
possession in) oxycodone.  Compare with Barkley v. State, 750 So. 2d
755, 756 (Fla. 2d DCA 2000) (finding that co-occupant of a home was
entitled to the jury instruction on the privilege of non-retreat and the
failure to provide the instruction was not harmless error where, “[i]n
closing argument, the prosecutor emphasized Barkley’s duty to
retreat.”)

Finally, the jury necessarily found that the State did not prove
trafficking by possession in oxycodone, as it found Potter guilty only
of the lesser-included offense of purchase of oxycodone. Implicit in
this determination was a finding by the jury that, as testified to by co-
defendant Bailey, Potter purchased the oxycodone from a third party
(i.e., a drug dealer), and not from a pharmacy. Surely the jury would
not have found Potter guilty of purchasing cocaine (i.e., from the drug
dealer as testified to by Bailey and as corroborated by the jail calls
between Potter and Bailey) if they had any reasonable doubt whether
Potter obtained the oxycodone pills from a valid prescription.

CONCLUSION
Even if the valid prescription defense was applicable in the instant

case to the lesser-included offense of purchase of oxycodone, and
even if Potter presented sufficient evidence to entitle her to the jury
instruction on that defense, we hold that any error in denying the
requested jury instruction was harmless beyond a reasonable doubt.

Affirmed.
))))))))))))))))))

1The State contends that, even if the valid prescription defense was applicable here,
the trial court did not err in refusing to give the jury instruction because there was
insufficient evidence to support the giving of such an instruction. Although we need not
reach this question, we nevertheless note the relatively low threshold required to entitle
a defendant to an instruction on her theory of defense. See, e.g., Smith v. State, 424 So.
2d 726, 732 (Fla. 1982) (holding that “a defendant is entitled to have the jury instructed
on the rules of law applicable to his theory of defense if there is any evidence to support
such instructions. If there is any evidence of [the defense], an instruction should be
given. The trial judge should not weigh the evidence for the purpose of determining
whether the instruction is appropriate”) (citations omitted); Rodriguez v. State, 147 So.
3d 1066, 1068 (Fla. 3d DCA 2014) (observing: “Although we review a trial court’s
decision to exclude a requested jury instruction for an abuse of discretion, that
discretion is substantially circumscribed when the instruction relates to a defendant’s
valid theory of defense, as the trial court must give the requested instruction if there is
any evidence supporting the defendant’s defense.”) (citations omitted). And while we
may agree with the State that the evidence relied upon by Potter was weak at best, the
standard is whether there is “any evidence” to support the defendant’s theory that the
pills were lawfully obtained pursuant to a valid prescription, id., and “the trial court
should consider the evidence presented without weighing the evidence,” as this is “a
task for the jury.” Vila v. State, 74 So. 3d 1110, 1112 (Fla. 5th DCA 2011).

2The defense contends that the trial court’s failure to give the requested instruction
was fundamental error.  We do not agree. Indeed, by finding the error is harmless, we
are necessarily concluding that the error in this case cannot be characterized as
fundamental. See Reed v. State, 837 So. 3d 366, 369-70 (Fla. 2002) (observing: “[W]e
take this occasion to clarify that fundamental error is not subject to harmless error
review. By its very nature, fundamental error has to be considered harmful. If the error
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was not harmful, it would not meet our requirement for being fundamental.”)
3As the Florida Supreme Court recognized in Smith, 424 So. 2d at 732, a self-

serving out-of-court statement testified to by a third party (i.e., not subject to cross-
examination) seems insufficient to provide a basis for a requested instruction on a
theory of defense. Even if it is somehow sufficient, any error in its denial may be
deemed harmless.

 4We recognize the harmless error test first adopted by the Florida Supreme Court
in DiGuilio should not be equated with an “overwhelming evidence of guilt” analysis.
State v. Diguilio, 491 So. 2d 1129, 1139 (Fla. 1986) (explaining: “The test is not a
sufficiency-of-the-evidence, a correct result, a not clearly wrong, a substantial
evidence, a more probable than not, a clear and convincing, or even an overwhelming
evidence test. Harmless error is not a device for the appellate court to substitute itself
for the trier-of-fact by simply weighing the evidence. The focus is on the effect of the
error on the trier-of-fact. The question is whether there is a reasonable possibility that
the error affected the verdict. The burden to show the error was harmless must remain
on the state. If the appellate court cannot say beyond a reasonable doubt that the error
did not affect the verdict, then the error is by definition harmful.”) Nevertheless, a
reviewing court applying the harmless error test can consider the overwhelming nature
of the State’s evidence where a defendant’s guilt is established by evidence unrelated
to the claimed error. See, e.g., Cuervo v. State, 967 So. 2d 155, 178 (Fla. 2007); Chavez
v. State, 832 So. 2d 730, 753 (Fla. 2002); Mora v. State, 211 So. 3d 308 (Fla. 3d DCA
2017); Thorne v. State, 271 So. 3d 177, 185 (Fla. 1st DCA 2019).

*        *        *

Insurance—Property—Citizens Property Insurance Corporation—
Error to enter final summary judgment in favor of Citizens where, to
significant extent, Citizens’ supporting materials were improperly
authenticated

ZEIDA VAZQUEZ, Appellant, v. CITIZENS PROPERTY INSURANCE CORPO-
RATION, Appellee. 3rd District. Case No. 3D18-2601. L.T. Case No. 17-6470. March
18, 2020. An appeal from the Circuit Court for Miami-Dade County, Rodolfo A. Ruiz,
Judge. Counsel: Giasi Law, P.A., and Melissa A. Giasi, and Erin M. Berger (Tampa),
for appellant. Franklin Legal Group, PA, and Jonathan D. Franklin, for appellee.

(Before SALTER, SCALES, and MILLER. JJ.)

UPON CONFESSION OF ERROR

(PER CURIAM.) Appellant, Zeida Vazquez, challenges a final
summary judgment entered below in favor of appellee, Citizens
Property Insurance Corporation, in her first-party property insurance
dispute. Because “[t]o a significant extent, [Citizens’] supporting
materials were improperly authenticated,” based upon our independ-
ent review of the record and Citizens’ commendable confession of
error, we hereby reverse and remand for further proceedings consis-
tent with this opinion. Larroque v. Mercury Ins. Co. of Fla., 972 So.
2d 981, 982 n.1 (Fla. 3d DCA 2007) (citations omitted); see Gidwani
v. Roberts, 248 So. 3d 203, 208 (Fla. 3d DCA 2018) (“Because ‘only
competent evidence may be considered by the court in ruling upon a
motion for summary judgment,’ a document attached to a motion for
summary judgment or a document attached to an affidavit that is not
otherwise authenticated is not competent evidence.”) (quoting Daeda
v. Blue Cross & Blue Shield of Fla., Inc., 698 So. 2d 617, 618 (Fla. 2d
DCA 1997)); Booker v. Sarasota, Inc., 707 So. 2d 886, 889 (Fla. 1st
DCA 1998) (“A Florida court may not consider an unauthenticated
document in ruling on a motion for summary judgment, even where
it appears that the such document, if properly authenticated, may have
been dispositive.”) (citation omitted); see also Bifulco v. State Farm
Mut. Auto. Ins. Co., 693 So. 2d 707, 709 (Fla. 4th DCA 1997) (“[A]
trial court, in passing upon a motion for summary judgment, is bound
by the procedural strictures inherent in Fl[orida] R[ule of] Civ[il]
P[rocedure] 1.510.”); Fla. R. Civ. P. 1.510(c) (“The [summary
judgment] motion . . . must specifically identify any affidavits,
answers to interrogatories, admissions, depositions, and other
materials as would be admissible in evidence (‘summary judgment
evidence’) on which the movant relies.”); Fla. R. Civ. P. 1.510(e)
(“Sworn or certified copies of all documents or parts thereof referred
to in an affidavit must be attached thereto or served therewith.”).

Reversed and remanded.

*        *        *

Condominiums—Action against association challenging association’s
decision to deny plaintiff’s application to install boat lift on ground that
decision was unreasonable, arbitrary, and capricious—Trial court
erred in entering summary judgment in favor of plaintiff where
evidence was conflicting as to whether association’s decision was
reasonable and shielded from judicial review by business judgment
rule

ROYAL HARBOUR YACHT CLUB MARINA CONDOMINIUM ASSOCIATION,
INC., Appellant, v. FRANK A. MARESMA, etc., Appellee. 3rd District. Case No.
3D19-0136. L.T. Case No. 17-78. March 18, 2020. An appeal from the Circuit Court
for Miami-Dade County, Dennis J. Murphy, Judge. Counsel: Cole, Scott & Kissane,
P.A., and Michael A. Rosenberg, Scott Bassman, Craig Minko, and Thomas L. Hunker
(Plantation), for appellant. Gunster, and Angel A. Cortiñas, and Michael B. Green, for
appellee.

(Before HENDON, MILLER, and LOBREE, JJ.)

(MILLER, J.) Appellant, Royal Harbour Yacht Club Marina Condo-
minium Association, Inc. (the “Association”), challenges a final
summary judgment entered in favor of appellee, Frank A. Maresma,
on his complaint for declaratory and mandatory injunctive relief. On
appeal, the Association contends that, faced with conflicting evidence,
the lower tribunal erred in summarily adjudicating its affirmative
defenses. For the reasons set forth below, we reverse and remand for
further proceedings.

After his application to install a boat lift was denied by the
Association, Maresma filed suit, alleging the decision was “unreason-
able, arbitrary, and capricious.” The Association answered and raised
various affirmative defenses, among them that the proposed lift would
create a disharmonious appearance within the marina and obstruct the
views of other residents. Hence, it asserted the denial of Maresma’s
application was reasonable and shielded from judicial review by the
business judgment rule.

Discovery progressed, and both parties eventually sought sum-
mary judgment. The trial court granted final summary judgment for
Maresma, determining “there [was] already a disharmonious
appearance of the Marina based upon the boat lifts . . . installed within
the Marina.”1 The instant appeal ensued.

“Summary judgment is proper if there is no genuine issue of
material fact and if the moving party is entitled to a judgment as a
matter of law.” Volusia Cty. v. Aberdeen at Ormond Beach, L.P., 760
So. 2d 126, 130 (Fla. 2000) (citing Menendez v. Palms W. Condo.
Ass’n, 736 So. 2d 58 (Fla. 1st DCA 1999)). The reviewing court
“view[s] the facts in a light most favorable to the nonmoving party and
conduct[s] a de novo review of such a judgment.” Maronda Homes,
Inc. v. Lakeview Reserve Homeowners Ass’n, Inc., 127 So. 3d 1258,
1268 (Fla. 2013) (citations omitted). “[T]he burden of proving the
absence of a genuine issue of material fact is upon the moving party.”
Holl v. Talcott, 191 So. 2d 40, 43 (Fla. 1966). Accordingly, it is well-
established that “[i]n order for a plaintiff to obtain a summary
judgment [where] the defendant asserts affirmative defenses, the
plaintiff must either disprove those defenses by evidence or establish
[their] legal insufficiency.” Howdeshell v. First Nat’l Bank of
Clearwater, 369 So. 2d 432, 433 (Fla. 2d DCA 1979).

In the instant case, the Association pled that the denial of the
application was both authorized by its governing documents and
reasonable, thus its “business decision[ ] should not be fodder for in-
depth ex post legal scrutiny.” Int’l Ins. Co. v. Johns, 874 F.2d 1447,
1458 n.20 (11th Cir. 1989) (citation omitted). “Courts have properly
decided to give directors a wide latitude in the management of the
affairs of a corporation provided always that judgment, and that means
an honest, unbiased judgment, is reasonably exercised by them.” Otis
& Co. v. Pa. R. Co., 61 F. Supp. 905, 911 (E.D. Pa. 1945). “The
business judgment rule is a policy of judicial restraint born of the
recognition that directors are, in most cases, more qualified to make
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business decisions than are judges.” Int’l Ins. Co., 874 F.2d at 1158
n.20.

Florida courts have extended business-judgment deference to
common interest associations “if [a] decision is within the scope of the
association’s authority and is reasonable—that is, not arbitrary,
capricious, or in bad faith.” Miller v. Homeland Prop. Owners Ass’n,
Inc., 284 So. 3d 534, 537 (Fla. 4th DCA 2019) (quoting Hollywood
Towers Condo. Ass’n, Inc. v. Hampton, 40 So. 3d 784, 787 (Fla. 4th
DCA 2010)); see also Garcia v. Crescent Plaza Condo. Ass’n, Inc.,
813 So. 2d 975, 978 (Fla. 2d DCA 2002) (“[T]he ‘business judgment
rule’ protects the Association’s board of directors when making
business decisions in good faith.”) (citation omitted). The question of
reasonableness under the business judgment rule is an issue of fact.
Miller, 284 So. 3d at 537 (citation omitted).

Here, the summary judgment evidence presented conflicting
opinions regarding the congruency, or lack thereof, of the existing
boat lifts. Because a court may not resolve disputed factual issues,
Maresma “failed to conclusively refute the factual allegations or to
establish the legal insufficiency of the affirmative defenses.” O’Neal
v. Brady, 476 So. 2d 294, 294 (Fla. 3d DCA 1985); see Wal-Mart
Stores, Inc. v. Tracz, 799 So. 2d 413 (Fla. 5th DCA 2001). Conse-
quently, we conclude summary judgment was improvidently entered
and reverse and remand for further proceedings.

Reversed and remanded.
))))))))))))))))))

1“Here, the trial court’s order granting a permanent injunction consist[ed] of [this]
single finding . . . Because the trial court failed to make specific findings regarding
irreparable harm and an unavailable remedy at law, the order is facially defective.”
Kirkland v. PeoplesSouth Bank, 70 So. 3d 662, 664 (Fla. 1st DCA 2011); see Fla. R.
Civ. P. 1.610 (c) (“Every injunction shall specify the reasons for entry.”).

*        *        *

KHALED HATOUM, Appellant, v. CITIZENS PROPERTY INSURANCE
CORPORATION, Appellee. 3rd District. Case No. 3D19-668. L.T. Case No. 17-8640.
Opinion filed March 18, 2020. An Appeal from the Circuit Court for Miami-Dade
County, Spencer Eig, Judge. Counsel: Giasi Law P.A., and Melissa A. Giasi and Erin
M. Berger (Tampa), for appellant. Franklin Legal Group, PA, and Jonathan D. Franklin,
for appellee.

(Before LOGUE, HENDON, and GORDO, JJ.)

ON CONFESSION OF ERROR
(HENDON, J.) The plaintiff below, Khaled Hatoum, appeals from a
final order entered in favor of the defendant below, Citizens Property
Insurance Corporation (“Citizens”), on Citizens’ motion for summary
judgment. Based on Citizens’ proper confession of error, we reverse
the final order under review and remand for further proceedings. See
Fla. R. Civ. P. 1.510(c) (stating, in part, that a motion for summary
judgment “must state with particularity the grounds upon which it is
based and the substantial matters of law to be argued and must
specifically identify any affidavits, answers to interrogatories,
admissions, depositions, and other materials as would be admissible
in evidence (“summary judgment evidence”) on which the movant
relies”) (emphasis added); Fla. R. Civ. P. 1.510(e) (providing that
copies of documents referred to in an affidavit in support of a motion
for summary judgment must be sworn or certified); Gidwani v.
Roberts, 248 So. 3d 203, 208 (Fla. 3d DCA 2018) (“Because ‘only
competent evidence may be considered by the court in ruling upon a
motion for summary judgment,’ a document attached to a motion for
summary judgment or a document attached to an affidavit that is not
otherwise authenticated is not competent evidence.”) (quoting Daeda
v. Blue Cross & Blue Shield of Fla., Inc., 698 So. 2d 617, 618 (Fla. 2d
DCA 1997)).

Reversed and remanded for further proceedings.

*        *        *

CONTINENTAL MOTORS, INC., Appellant, v. WILLIAM LOSNER AND
DOYLENE LOSNER, Appellees. 3rd District. Case No. 3D19-1473. L.T. Case No. 18-
28457. March 18, 2020. An Appeal from a non-final order from the Circuit Court for
Miami-Dade County, Jose M. Rodriguez, Judge. Counsel: Bryan Cave Leighton
Paisner, and Douglas E. Winter (Washington, DC); Wicker Smith O’Hara McCoy &
Ford, P.A., and Alyssa M. Reiter (Fort Lauderdale); Skinner Law Group, and Laurie A.
Salita (Malvern, PA) and Will S. Skinner (Woodland Hills, CA), for appellant. The
Ferraro Law Firm, P.A., and Leslie B. Rothenberg, Mathew D. Gutierrez and James L.
Ferraro, Jr., for appellees.

(Before EMAS, C.J., and SCALES and GORDO, JJ.)

(PER CURIAM.) Affirmed. See Banco de los Trabajadores v. Cortez
Moreno, 237 So. 3d 1127, 1133 (Fla. 3d DCA 2018) (explaining: “A
Florida court may exercise ‘specific’ jurisdiction over a nonresident
defendant in those cases in which it is alleged that the nonresident
defendant commits any of the specific acts enumerated in [section
48.193(1)(a)1.-9., Florida Statutes], so long as the cause of action
arises from that enumerated act committed in Florida”); Rudel v.
Rudel, 111 So. 3d 285, 289 (Fla. 4th DCA 2013) (acknowledging that
a trial court’s determination of jurisdiction is a question of law
reviewed de novo; however, to the extent such a determination is
based on findings of fact, those findings are reviewed under a standard
of competent, substantial evidence) (citing Machtinger v. Inertial
Airline Servs., Inc., 937 So. 2d 730, 734-35 (Fla. 3d DCA 2006)); §
48.193(1)(a)2., Fla. Stat. (2018) (providing that a person, whether or
not a citizen or resident of Florida, submits himself or herself to the
jurisdiction of the courts of Florida for any cause of action arising
from his or her act of “[c]ommitting a tortious act within this state”);
§ 48.193(1)(a)6.a.-b., Fla. Stat. (2018) (providing that a person,
whether or not a citizen or resident of Florida, submits himself or
herself to the jurisdiction of the courts of Florida for any cause of
action arising from his or her act of “[c]ausing injury to persons or
property within this state arising out of an act or omission by the
defendant outside this state, if, at or about the time of the injury, either:
a. The defendant was engaged in solicitation or service activities
within this state; or b. Products, materials, or things processed,
serviced, or manufactured by the defendant anywhere were used or
consumed within this state in the ordinary course of commerce, trade,
or use”). See also Highland Stucco and Lime Prods., Inc. v. Onorato,
259 So. 3d 944, 950 (Fla. 3d DCA 2018) (observing: “The constitu-
tional prong of the analysis requires the trial court to consider whether
the defendant has sufficient minimum contacts with the state so that
the exercise of jurisdiction would not offend traditional notions of fair
play and substantial justice. Venetian Salami [Co. v. Parthenais], 554
So. 2d 499 at 502 (Fla. 1989) (citing Int’l Shoe Co. v. Washington, 326
U.S. 310, 316, 66 S. Ct. 154, 90 L. Ed. 95 (1945)). In this connection,
the plaintiff must establish that the defendant’s contacts with the
forum state are: (1) related to the cause of action or gave rise to it; (2)
involve some act by which the defendant purposefully availed itself
of the privilege of conducting business within the forum; and (3) the
defendant’s act is such that it should reasonably anticipate being haled
into court in that forum state”); Louis Vuitton Mallatier, S.A. v.
Mosseri, 736 F.3d 1339, 1355 (11th Cir 2013) (holding: “In specific
personal jurisdiction cases, we apply the three-part due process test,
which examines: (1) whether the plaintiff’s claims ‘arise out of or
relate to’ at least one of the defendant’s contacts with the forum; (2)
whether the nonresident defendant ‘purposefully availed’ himself of
the privilege of conducting activities within the forum state, thus
invoking the benefit of the forum state’s laws; and (3) whether the
exercise of personal jurisdiction comports with ‘traditional notions of
fair play and substantial justice.’ The plaintiff bears the burden of
establishing the first two prongs, and if the plaintiff does so, ‘a
defendant must make a ‘compelling case’ that the exercise of
jurisdiction would violate traditional notions of fair play and substan-
tial justice.’ The plaintiff bears the burden of establishing the first two
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prongs, and if the plaintiff does so, ‘a defendant must make a compel-
ling case that the exercise of jurisdiction would violate traditional
notions of fair play and substantial justice.’ ”) (internal citations
omitted.)

*        *        *

JOSE ZAMANILLO and MARIBEL ZAMANILLO, Appellants, v. CITIZENS
PROPERTY INSURANCE CORPORATION, Appellee. 3rd District. Case No. 3D18-
2312. L.T. Case No. 11-24918. Opinion filed March 18, 2020. An appeal from the
Circuit Court for Miami-Dade County, Pedro P. Echarte, Jr., Judge. Counsel: Alvarez,
Feltman & Da Silva, PL, and Paul B. Feltman, for appellants. Traub Lieberman Straus
& Shrewsberry LLP, and Scot E. Samis (St. Petersburg), for appellee.

(Before FERNANDEZ, HENDON, and MILLER, JJ.)

(PER CURIAM.) Appellants, Jose and Maribel Zamanillo, challenge
a final summary judgment entered in favor of appellee, Citizens
Property Insurance Corporation in their first-party property insurance
dispute below. Because Citizens failed to meet its burden of present-
ing undisputed facts sufficient to establish the loss was not covered
under the applicable insurance policy, we reverse and remand for
further proceedings. See Kings Ridge Cmty. Ass’n, Inc. v. Sagamore
Ins. Co., 98 So. 3d 74 (Fla. 5th DCA 2012).

Reversed and remanded.

*        *        *

YACHT CLUB AT PORTOFINO CONDOMINIUM ASSOCIATION, INC., et al.,
Appellants, v. J.P. MORGAN CHASE BANK, N.A., Appellee. 3rd District. Case No.
3D19-796. L.T. Case No. 12-47813. March 18, 2020. An Appeal from the Circuit Court
for Miami-Dade County, Pedro P. Echarte, Jr., Judge. Counsel: Halpern Rodriguez,
LLP, and Marc A. Halpern, Melissa I. Softness, and Priscilla S. Zaldivar, for appellants.
Lerman & Whitebook, P.A., and Carlos D. Lerman (Hollywood), for appellee.

(Before EMAS, C.J., and HENDON and GORDO, JJ.)

(PER CURIAM.) Affirmed. See § 695.11, Fla. Stat. (2019) (“All
instruments which are authorized or required to be recorded in the
office of the clerk of the circuit court of any county in the State of
Florida, and which are to be recorded in the ‘Official Records’ . . .
shall be deemed to have been officially accepted by the said officer,
and officially recorded, at the time she or he affixed thereon the
consecutive official register numbers . . ., and at such time shall be
notice to all persons.”); see also § 57.105(1), Fla. Stat. (2019)
(permitting an aggrieved party to recover fees for any unsupported
claims where “the court finds that the losing party or the losing party’s
attorney knew or should have known that a claim or defense . . . at any
time before trial” was factually or legally unsupported); Albritton v.
Ferrera, 913 So. 2d 5, 10 (Fla. 1st DCA 2005) (“[O]nce a party learns
its claim or defense is not supported by the facts or law, it must drop
the claim or defense, or risk imposition of section 57.105 attorney’s
fees on the non-meritorious claim or defense.”).

*        *        *

ROSELINE PIERRE, Petitioner, v. THE STATE OF FLORIDA, Respondent. 3rd
District. Case No. 3D20-353. L.T. Case No. 19-3811. Opinion filed March 18, 2020.
A Case of Original Jurisdiction—Mandamus. Counsel: Carlos J. Martinez, Public
Defender, and John Eddy Morrison, Assistant Public Defender, for petitioner. Ashley
Moody, Attorney General, and David Llanes, Assistant Attorney General, for
respondent.

(Before EMAS, C.J., and SCALES and GORDO, JJ.)

(PER CURIAM.) Petition denied. See Santopolo v. State, 443 So. 2d
1059, 1060 (Fla. 2d DCA 1984) (holding that petitioner was not
entitled to an adversary preliminary hearing, despite State not filing
information or indictment within twenty-one days from date of arrest
or service of capias, because petitioner received all available relief
afforded by Florida Rule of Criminal Procedure 3.133(b)(1) upon his
release from custody); Migliore v. City of Lauderhill, 415 So. 2d 62,
65 (Fla. 4th DCA 1982) (holding that mandamus is not available to
require the performance of a futile act).

*        *        *

SARAH MARIE-HOWELL TAR, Appellant, v. ALBERT LUIS GONZALEZ,
Appellee. 3rd District. Case No. 3D19-2015. L.T. Case No. 18-25496. Opinion filed
March 18, 2020. An appeal from a non-final order from the Circuit Court for Miami-
Dade County, Oscar Rodriguez-Fonts, Judge. Counsel: Martinez-Scanzini &
Associates Law, P.A., and Denise Martinez-Scanziani, for appellant. Law Office of
Carrie A. Turner, P.A., and Carrie A. Turner-Krzyzaniak, for appellee.

(Before SALTER, LINDSEY, and MILLER, JJ.)

(PER CURIAM.) Affirmed. See Marques v. Garcia, 245 So. 3d 900,
904 (Fla. 3d DCA 2018) (“An order denying a motion to transfer
venue under section 47.122, Florida Statutes, is reviewed for an abuse
of discretion . . . Where ‘the record contains a logical basis for the
exercise of [the trial judge’s] discretion,’ there is no abuse of discre-
tion.”) (second alteration in original) (quoting Mercer v. Raine, 443
So. 2d 944, 946 (Fla. 1983)); R.J. Reynolds Tobacco Co. v. Mooney,
147 So. 3d 42, 43 (Fla. 3d DCA 2014) (“As this court has already
confirmed, a ‘plaintiff’s forum selection is presumptively correct, and
in order to successfully challenge that selection, the burden is upon the
defendant to show either substantial inconvenience or that undue
expense requires a change for the convenience of the parties or
witnesses.’ ”) (quoting Gov’t Emps. Ins. Co. v. Burns, 672 So. 2d 834,
835 (Fla. 3d DCA 1996)).

*        *        *

ROBERTO MORALES DIAZ, Appellant, v. THE STATE OF FLORIDA, Appellee.
3rd District. Case No. 3D19-999. L.T. Case No. 15-157-A-M. March 18, 2020. An
Appeal from the Circuit Court for Monroe County, Ruth L. Becker, Judge. Counsel:
Daniel J. Tibbitt, P.A., and Daniel Tibbitt, for appellant. Ashley Moody, Attorney
General, and Sandra Lipman, Assistant Attorney General, for appellee.

(Before EMAS, C.J., and LOGUE and SCALES, JJ.)

(PER CURIAM.) Affirmed. See Porter v. State, 788 So. 2d 917, 923
(Fla. 2001) (noting: “We recognize and honor the trial court’s superior
vantage point in assessing the credibility of witnesses”); I.R. v. State,
385 So. 2d 686, 687 (Fla. 3d DCA 1980) (holding: “Where the
evidence is in conflict, it is within the province of the trier of fact to
assess the credibility of witnesses, and upon evaluating the testimony,
rely upon the testimony found by it to be worthy of belief and reject
such testimony found by it to be untrue”); Vanstraten v. State, 901 So.
2d 391, 393 (Fla. 1st DCA 2005) (observing; “To the extent that the
testimonial evidence conflicts, it is a trial court’s duty to assess the
credibility of witnesses and to determine which testimony warrants
belief”). See also Lamkin v. State, 215 So. 3d 640, 641 (Fla. 5th DCA
2017) (observing: “The court’s express statements during the plea
colloquy that it makes no promises as to the sentence, that it could
sentence the defendant up to the statutory maximum, or that the
defendant may serve every day of the sentence can refute a defen-
dant’s claims that, under the advice of counsel, the defendant entered
a plea believing he would receive a particular sentence or that he
would get certain gain time”) (citing State v. Leroux, 689 So. 2d 235
(Fla. 1996)); Scheele v. State, 953 So. 2d 782, 785 (Fla. 4th DCA
2007) (observing: “A plea conference is not a meaningless charade to
be manipulated willy-nilly after the fact; it is a formal ceremony,
under oath, memorializing a crossroads in the case. What is said and
done at a plea conference carries consequences”).

*        *        *

KATHERINE BRITO, Appellant, v. DEUTSCHE BANK TRUST COMPANY
AMERICAS, etc., Appellee. 3rd District. Case No. 3D19-1206. L.T. Case No. 17-
7337. March 18, 2020. An Appeal from the Circuit Court for Miami-Dade County,
Thomas J. Rebull, Judge. Counsel: Carrera & Amador, P.A., and Juan M. Carrera and
Carmen G. Amador-Carrera, for appellant. Akerman LLP and Nancy M. Wallace
(Tallahassee), William P. Heller (Fort Lauderdale), and Eric M. Levine (West Palm
Beach), for appellee.

(Before EMAS, C.J., and HENDON and GORDO, JJ.)

(PER CURIAM.) Affirmed. See Bank of Am., N.A. v. Delgado, 166
So. 3d 857, 860 (Fla. 3d DCA 2015) (noting: “Generally, appellate
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courts review a trial court’s ruling on the admissibility of evidence
under an abuse of discretion standard.”) See also § 673.3091, Fla. Stat.
(2019); Almendral v. Wells Fargo Bank, NA, 276 So. 3d 1003, 1004
(Fla. 3d DCA 2019) (quoting Nationstar Mortg., LLC v. Kee Wing,
210 So. 3d 216, 219 (Fla. 5th DCA 2017), for the proposition that “[a]
party seeking to reestablish a lost note may meet [the requirements of
section 673.3091(1), Florida Statutes] either through a lost note
affidavit or by testimony from a person with knowledge.”) (internal
citations omitted).

*        *        *

Child custody—Trial court erred and violated mother’s due process
rights by granting father sole parental responsibility and exclusive
time-sharing with child where father’s petition sought only partial
time-sharing and shared parental responsibility—Trial court erred by
terminating mother’s time-sharing based solely on her failure to
appear at final hearing—Further, by denying mother’s motions for
rehearing, trial court denied her the opportunity to present evidence as
to best interests of child

OLIVIA KENISHA BOOTH, n/k/a OLIVIA KENISHA WILLIAMS, Appellant, v.
CHRISTOPHER GLEN HICKS, Appellee. 2nd District. Case No. 2D18-4651.
Opinion filed March 18, 2020. Appeal from the Circuit Court for Hillsborough County;
Wesley D. Tibbals, Judge. Counsel: Elizabeth S. Wheeler of Berg & Wheeler, P.A.,
Brandon, for Appellant. Christopher Glen Hicks, pro se.

(SALARIO, Judge.) Olivia Kenisha Williams (the Mother) appeals
from an amended final judgment granting Christopher Glen Hicks
(the Father) sole parental responsibility of and exclusive timesharing
with their child. She argues that the trial court (1) denied her due
process by granting the Father relief he did not request and (2)
erroneously resolved questions of parental responsibility and
timesharing based solely on her failure to appear at the final hearing.
We reverse and remand for further proceedings.

The Mother and the Father are not married, and they have never
lived together. The child has for the most part lived with the Mother
since he was born in 2009. In January 2019, the Father filed a petition
to establish parental responsibility and a parenting plan. The petition
requested both that parental responsibility be shared by the Father and
the Mother and that the court adopt a parenting plan that gave time-
sharing to the Mother on weekdays and to the Father on weekends,
alleging that both were in the best interests of the child. The Mother
responded with her own parenting plan, in which she requested sole
parental responsibility.

The trial court held a final hearing on October 25, 2018. The
Mother did not appear. The trial court heard testimony from the Father
and two of his relatives, and it received into evidence several text
messages between the Father and the Mother. The trial court found
that the Father had arranged for the child to be enrolled in a new
school and had been diligent in petitioning the court for timesharing.
Without any further findings, the trial court concluded that shared
parental responsibility would be detrimental to the child. It awarded
sole parental responsibility and exclusive timesharing to the Father.
The Mother filed an emergency motion for rehearing, which the trial
court denied. The trial court then issued an amended final judgment,
which specified that it had made the parental responsibility and
timesharing determinations based solely on the fact that the Mother
failed to appear at the hearing. The Mother filed another motion for
rehearing, which the trial court again denied.

In this timely appeal, the Mother first argues that the trial court
erred and violated her due process rights by granting the Father more
parental responsibility and timesharing than he sought in his petition.
We agree.

It is well-settled that a trial court violates due process and commits
reversible error when it grants a party relief that the party did not

request. See Daniels v. Sorriso Dental Studio, LLC, 164 So. 3d 778,
782 (Fla. 2d DCA 2015) (explaining that the trial court “also granted
relief not requested by either of the parties, thereby violating Daniels’
due process rights”); Land Dev. Servs., Inc. v. Gulf View Townhomes,
LLC, 75 So. 3d 865, 871 (Fla. 2d DCA 2011) (“Thus, the final
judgment providing relief that was not requested violated Land
Development’s due process rights, and its entry constituted reversible
error on this basis alone.”). This principle applies with equal force to
orders that determine parental responsibility and timesharing. Perez
v. Fay, 160 So. 3d 459, 464 (Fla. 2d DCA 2015) (“In modification
proceedings, as in other civil matters, courts are not authorized to
award relief not requested in the pleadings. To grant unrequested
relief is an abuse of discretion and reversible error.” (quoting
Worthington v. Worthington, 123 So. 3d 1189 (Fla. 2d DCA 2013))).
Accordingly, we have found reversible error in final judgments in
which the trial court awarded shared responsibility to a father who did
not request a change in parental responsibility, Abbott v. Abbott, 98
So. 3d 616, 617-18 (Fla. 2d DCA 2012), and in which the trial court
awarded exclusive timesharing to a mother who only requested partial
timesharing, Stover v. Stover, 287 So. 3d 1277, 1279 (Fla. 2d DCA
2020). See also Worthington, 123 So. 3d at 1191 (reversing where the
father’s modification petition was not noticed for hearing and did not
seek the specific timesharing modifications that the trial court
awarded).

In this case, the Father’s petition only sought partial timesharing
and shared parental responsibility. The trial court, however, granted
the Father exclusive timesharing and sole parental responsibility. By
granting the Father relief he did not request in his petition, the trial
court violated the Mother’s due process rights and abused its discre-
tion. See Stover, 287 So. 3d at 1279; see also Blackwood v. Anderson,
664 So. 2d 37, 38 (Fla. 5th DCA 1995) (reversing an award of custody
to the father where the mother failed to appear at the hearing because
the record did not show that the father requested custody in his
pleadings or that the mother was “sufficiently noticed as to the custody
issue”).

The Mother also argues that the trial court erred by terminating her
timesharing with her child based solely on her failure to appear at the
final hearing. A court may only modify timesharing or parental
responsibility if the modification is in the best interests of the child.1

§ 61.13(3), Fla. Stat. (2018); Perez, 160 So. 3d at 465 (“[T]ime-
sharing privileges should not be denied to either parent as long as the
parent conducts himself or herself, while in the presence of the
children, in a manner which will not adversely affect the children.”).
We have stated that “this consideration must govern even in the face
of a party’s procedural defaults or contumacious conduct.” Rahall v.
Cheaib-Rahall, 937 So. 2d 1223, 1225 (Fla. 2d DCA 2006) (“[A]
parent’s actions in the lawsuit cannot trump the child’s right to have
custody decided based on his or her best interests.”).

As a result, a trial court cannot sanction a parent by modifying a
custody order because doing so punishes the child for the parent’s
misconduct. Duncan v. Brickman, 233 So. 3d 477, 480-81 (Fla. 2d
DCA 2017). And by extension, “[i]t has long been the rule in Florida
that child custody should be decided based on the best interests of the
children, not based on the default of one of the parents.” Barnett v.
Barnett, 718 So. 2d 302, 304 (Fla. 2d DCA 1998); see also Andrews
v. Andrews, 624 So. 2d 391, 392 (Fla. 2d DCA 1993). Even when a
parent fails to appear at a final hearing, the trial court cannot deny the
“defaulting parent an opportunity to present evidence on issues related
to the child.” Shewmaker v. Shewmaker, 283 So. 3d 894, 895 (Fla. 2d
DCA 2019) (reversing trial court’s denial of mother’s motion for relief
from default judgment, even though we recognized that the motion
was merely conclusory and would normally be considered insufficient
for relief); see also Jeffers v. McLeary, 118 So. 3d 287, 289 (Fla. 4th
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DCA 2013) (“Even when a parent willfully fails to attend a hearing,
the trial court should still give the parent the opportunity to be heard
and to present evidence before reaching a decision affecting time-
sharing.”).

In this case, the trial court denied both of the Mother’s motions for
rehearing, thereby denying her the opportunity to present evidence as
to the best interests of the child. This was error. See Shewmaker, 283
So. 3d at 895-96; Jeffers, 118 So. 3d at 290 (“Case law suggests that
the trial court hold a hearing on the Father’s post-judgment motions
during which the Father may present his evidence, at which point the
trial court should determine whether to vacate the judgment.”). And
not only is a parent’s procedural misconduct or default not an
appropriate consideration for whether custody with that parent is in
the best interests of the child, see id., but “[t]he complete cessation of
any and all timesharing is a harsh result that is rarely proper,” Slaton
v. Slaton, 195 So. 3d 1192, 1195 (Fla. 2d DCA 2016). On this record,
we cannot say that the trial court made the timesharing and parental
responsibility decisions it did based upon the child’s best interest. See
Perez, 160 So. 3d at 465; Rahall, 937 So. 2d at 1225. Accordingly, we
are required to reverse.

For the foregoing reasons, we reverse the amended final judgment
and remand this case to the trial court for further proceedings consis-
tent with this opinion.

Reversed and remanded. (CASANUEVA and MORRIS, JJ.,
Concur.)
))))))))))))))))))

1Normally, we would not be able to consider whether the trial court erred by
terminating the Mother’s parental responsibility, as it was not specifically argued in her
brief. See D.H. v. Adept Cmty. Servs., Inc., 271 So. 3d 870, 888 (Fla. 2018) (explaining
the requirement that arguments be specifically raised on appeal). However, “the
importance of courts’ responsibilities to safeguard the best interests of children compels
us to address [custody issues] sua sponte.” Shewmaker v. Shewmaker, 283 So. 3d 894,
896 (Fla. 2d DCA 2019).

*        *        *

Real property—Takings—Counties—Land development code—
Wetland buffers and conservation easements—Competent substantial
evidence supported trial court’s finding that county was liable to
property owner for uncompensated taking of portion of property
owner was required to dedicate as a conservation easement—Con-
stitutionality of land development code—Commencement of period—
Statute of limitations began to run on owner’s challenge to facial
constitutionality of land use ordinance’s requirements for wetlands
buffers and conservation easements when ordinance was enacted or
adopted—Owner’s challenge to facial constitutionality of statute was
barred by statute of limitations, and trial court should have granted
county’s motion for summary judgment on this basis

MANATEE COUNTY, a political subdivision of the State of Florida, Appellant, v.
MANDARIN DEVELOPMENT, INC., a Florida corporation, Appellee. 2nd District.
Case No. 2D18-4053. March 18, 2020. Appeal from the Circuit Court for Manatee
County; Don T. Hall and Gilbert A. Smith, Jr., Judges. Counsel: Christopher M. De
Carlo, Anne M. Morris, and William E. Clague, Bradenton, for Appellant.  S. William
Moore of Moore Bowman & Rix, P.A., Sarasota, for Appellee.

(VILLANTI, Judge.) In this case that pitted a property developer
against Manatee County, the County appeals two aspects of the final
judgment: first, the trial court’s finding that one section of the
County’s Land Development Code was facially unconstitutional, and
second, the finding that the County was liable to Mandarin Develop-
ment, Inc., for an uncompensated taking of a portion of the property
owned by Mandarin. Because the ruling on the takings claim is
supported by the evidence presented at the bench trial, we affirm that
portion of the final judgment without further discussion. However,
because Mandarin’s challenge to the facial constitutionality of the
Land Development Code was barred by the statute of limitations, we
reverse that portion of the final judgment.

Pursuant to sections 163.3177(6)(d) and 163.3202(2), Florida
Statutes (1989), the County developed and adopted a Comprehensive
Plan and a Land Development Code which contained, among
numerous other provisions, provisions relating to the protection and
conservation of wetlands. Pertinent to the issue in this case, the
Comprehensive Plan requires the County to identify and classify
wetlands based on the nature and function of those wetlands, and it
requires property owners to set aside and maintain certain buffer areas
around all identified wetlands, with the size of the buffer depending
on the County’s classification of the wetlands. In addition, the Land
Development Code requires that, as a condition of any property
development, the property owner dedicate a conservation easement to
the County over any required wetland buffers, with the size of the
required easement again being related to the County’s classification
of the wetlands. The purpose of the wetlands buffer is to protect the
wetlands from encroachment, damage, or destruction, while the
purpose of the conservation easement is to allow the County to enter
the property periodically to ensure that the wetlands are, in fact, being
protected.

In 2006, Kimball Hill Homes filed a preliminary site plan with the
County for the development of a 41.2-acre parcel of property that is
bounded on the north by the Braden River, on the east by I-75, on the
south by an existing subdivision, and on the west by Honoré Avenue.
In addition to the northern border that abuts the Braden River, the
property contains a linear wetland that runs generally south to north
through roughly the middle of the parcel and two ponds on the
northern half of the parcel. In total, these wetlands comprise approxi-
mately three acres of the 41.2-acre parcel. Kimball Hill Homes
proposed to construct a 126-unit multifamily home project on the
property, which the County approved in 2007. As a condition of the
approval, the County identified wetlands buffers along the river, the
ponds, and the linear wetlands, and it required the dedication of
conservation easements totaling 9.55 acres over those identified
wetlands buffers.

In late 2007, Riva Trace, LLC, purchased the property from
Kimball Hill Homes. Riva Trace filed an amended site plan that
proposed to build eighty-six single-family homes on the site. During
the approval process for the amended site plan, Riva Trace sought and
obtained a number of variances to the applicable Land Development
Code requirements; however, it did not seek a variance relating to the
wetlands buffers or required conservation easements. Hence, despite
the reduction in the density of the development, the amended site plan
approved by the County in 2010 contained the same requirements
concerning wetlands buffers and conservation easements as the
previous site plan. Shortly after the amended site plan was approved,
Mandarin took ownership of the property from its corporate predeces-
sor, Riva Trace, and began active development of the property.

In 2012, after significant development had already occurred on the
property, Mandarin sent a letter to County staff asking for a variance
from the wetlands buffer requirement.1 County staff responded that no
such relief was possible under the Comprehensive Plan or the Land
Development Code. Two years later, Mandarin sent a letter to the
County requesting compensation for the dedication of the required
conservation easement on the basis that such dedication constituted an
impermissible taking without compensation. The County denied this
request.

Shortly thereafter, Mandarin filed a three-count complaint against
the County. Count I sought a declaration that the wetlands buffer and
conservation easement provisions of the County’s Comprehensive
Plan and Land Development Code were facially unconstitutional
under the doctrine of unconstitutional conditions.2 Count III of the
complaint alleged that application of the challenged provisions to
Mandarin resulted in a per se violation of the Takings Clause. In
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response, the County argued, inter alia, that Mandarin’s facial
challenges to the Comprehensive Plan and Land Development Code
were barred by the statute of limitations. It also denied that imposition
of the required wetlands buffers and conservation easements consti-
tuted a taking.

Prior to trial, the County filed a motion for summary judgment on
the statute of limitations defense to the challenge to the facial constitu-
tionality of the wetlands provisions. After a hearing, the trial court
denied this motion. At the conclusion of the subsequent bench trial,
the court found that the challenged provisions of the Comprehensive
Plan and most of the challenged provisions of the Land Development
Code were not facially unconstitutional; however, it determined that
one section of the Land Development Code—section 706.8.B—was
facially unconstitutional as a violation of the doctrine of unconstitu-
tional conditions. The court also found in favor of Mandarin on the
County’s liability under the takings claim, and it scheduled a jury trial
on the issue of the compensation due Mandarin for the taking. Shortly
thereafter, Mandarin and the County reached an agreement on the
value of the takings claim, and the trial court entered a final judgment
as to all of the claims. The County then brought this appeal.

As mentioned above, after thorough consideration, we reject the
County’s arguments concerning Mandarin’s takings claim without
further discussion. However, we agree with the County that the statute
of limitations barred Mandarin’s claim based on the alleged unconsti-
tutionality of section 706.8.B of the Land Development Code.
Therefore, we must reverse that portion of the final judgment that
found section 706.8.B of the Land Development Code facially
unconstitutional.3

The discrete question before this court is when the statute of
limitations begins to run on a challenge to the facial constitutionality
of a land use ordinance. The County asserts that the statute of
limitations for a facial challenge started to run when the Comprehen-
sive Plan and Land Development Code were originally adopted in
1990. In contrast, Mandarin argues that an unconstitutional ordinance
is void; that statutes of limitation can never bar a challenge to a void
ordinance; and that therefore there is no statute of limitations applica-
ble to its facial challenge. While the answer may be different in the
context of an as-applied challenge, in the context of a facial challenge
to the constitutionality of a land use ordinance, the County is correct
that the statute of limitations begins to run when the ordinance is
enacted or adopted.

Initially, we note that Mandarin raised its challenges to the
constitutionality of the Comprehensive Plan and Land Development
Code in a declaratory judgment action. Declaratory judgment actions
are subject to a four-year statute of limitations. See § 95.11(3)(p), Fla.
Stat. (2015) (providing a four-year statute of limitations for all causes
of action not otherwise specifically listed in the statute). And in the
usual circumstance, the four-year statute would begin when there is an
actual controversy between the parties that the court must address. As
the supreme court has explained:

Individuals may challenge the validity of a statute in a declaratory
action. § 86.021, Fla. Stat. (1989). This Court has long held, however,
that individuals seeking declaratory relief must show that

there is a bona fide, actual, present practical need for the declara-
tion; that the declaration should deal with a present, ascertained or
ascertainable state of facts or present controversy as to a state of
facts; that some immunity, power, privilege or right of the com-
plaining party is dependent upon the facts or the law applicable to
the facts; that there is some person or persons who have, or
reasonably may have an actual, present, adverse and antagonistic
interest in the subject matter, either in fact or law; that the antago-
nistic and adverse interest are all before the court by proper process
or class representation and that the relief sought is not merely the

giving of legal advice by the courts or the answer to questions
propounded from curiosity. These elements are necessary in order
to maintain the status of the proceeding as being judicial in nature
and therefore within the constitutional powers of the courts.

May v. Holley, 59 So. 2d 636, 639 (Fla. 1952) (emphasis added).
Accord Williams v. Howard, 329 So. 2d 277 (Fla. 1976); Bryant v.
Gray, 70 So. 2d 581 (Fla. 1954). Thus, although a court may entertain
a declaratory action regarding a statute’s validity, there must be a
bona fide need for such a declaration based on present, ascertainable
facts or the court lacks jurisdiction to render declaratory relief. Ervin
v. Taylor, 66 So. 2d 816 (Fla. 1953); see § 86.011, Fla. Stat. (1989).

Martinez v. Scanlan, 582 So. 2d 1167, 1170 (Fla. 1991) (underlined
emphasis added). Hence, if Mandarin were contending that the
Comprehensive Plan and Land Development Code provisions in
question were unconstitutional as applied to it, the four-year statute of
limitations would have begun when Mandarin took title to the
property in 2012 since that is the point when Mandarin would have
had a bona fide need for a declaration of its rights.

However, Mandarin dismissed its as-applied challenge to the
Comprehensive Plan and Land Development Code sections and
proceeded solely on a claim that those provisions were facially
unconstitutional. In general terms, “[a] facial challenge considers only
the text of the statute, not its application to a particular set of circum-
stances, and the challenger must demonstrate that the statute’s
provisions pose a present total and fatal conflict with applicable
constitutional standards.” State v. Cotton, 198 So. 3d 737, 742 (Fla. 2d
DCA 2016) (quoting In re Senate Joint Resolution of Legislative
Apportionment 1176, 83 So. 3d 597, 690 (Fla. 2012)). In the context
of land use ordinances and unconstitutional conditions, the basis of a
facial constitutional challenge “is that the very enactment of the
statute has reduced the value of the property or has effected a transfer
of a property interest. This is a single harm, measurable and compen-
sable when the statute is passed.” Hillcrest Prop., LLC v. Pasco
County, 754 F.3d 1279, 1282 (11th Cir. 2014) (quoting Levald, Inc.
v. City of Palm Desert, 998 F.2d 680, 688 (9th Cir. 1993)); see also
Kuhnle Bros. v. County of Geauga, 103 F.3d 516, 521 (6th Cir. 1997);
Collins v. Monroe County, 999 So. 2d 709, 713 (Fla. 3d DCA 2008)
(“A facial taking, also known as a per se or categorical taking, occurs
when the mere enactment of a regulation precludes all development
of the property, and deprives the property owner of all reasonable
economic use of the property.”). Hence, the harm—and the need for
a determination of a property owner’s rights and interests—“occurs
immediately upon, and because of, the statute’s enactment: the
property value depreciates and a taking occurs as soon as the statute
goes into effect.” Hillcrest Prop., 754 F.3d at 1282. Therefore, the
statute of limitations for a facial challenge begins to run at the point of
enactment or adoption, which in this case would be 1990. Since
Mandarin did not bring its facial challenge until 2015, that challenge
was barred by the statute of limitations, and the trial court should have
granted the County’s motion for summary judgment on this basis.

In defense of the trial court’s ruling, Mandarin relies on Sarasota
County v. Taylor Woodrow Homes, Ltd., 652 So. 2d 1247 (Fla. 2d
DCA 1995), but that reliance is misplaced. In that case, Taylor
Woodrow entered into a contract with Sarasota County in 1973
relating to the development of a 1300-acre parcel as a master-planned
community called the Meadows. Id. at 1249. At the time, Sarasota
County did not have a public wastewater system in place, but it had
adopted a master plan to construct a county-wide wastewater
treatment system at public expense and for public use. Id. As part of
Taylor Woodrow’s development contract with the County for the
Meadows, Taylor Woodrow agreed that it would construct a
wastewater treatment system specifically for the Meadows at its own
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expense and run it privately. Id. However, Taylor Woodrow also
agreed that, at some point in the future when the County reached the
point of providing public wastewater service to the Meadows, Taylor
Woodrow would dedicate its wastewater treatment system to the
County without charge or encumbrance. Id.

In 1993, the County adopted a resolution seeking to enforce its
right to obtain a dedication of the Meadows’ wastewater treatment
system, but Taylor Woodrow refused to turn over the system. Id. at
1250. The County then filed a declaratory judgment action seeking to
enforce the portion of the original development contract that required
the dedication. In response, Taylor Woodrow argued that the
County’s effort would result in an unconstitutional taking of its
property without just compensation—a claim the County contended
was barred by the statute of limitations. In refusing to conclude that
Taylor Woodrow’s taking claim was barred by the statute of limita-
tions as a matter of law, this court stated:

Taylor Woodrow Homes wishes to analyze the case as a constitutional
taking occurring in 1993. The County sees the matter as enforcement
of a contractual concession reasonably made by Taylor Woodrow
Homes without protest under 1974 law. Generally, the judiciary
cannot allow any governmental agency, including Sarasota County,
to take private property without due process or just compensation. It
is equally true, as a general proposition, that any party to a valid
contract, including Taylor Woodrow Homes, can be expected to abide
by the terms of the contract, especially if it executed the agreement
without protest twenty years ago and has accepted the benefits of that
contract. We conclude Taylor Woodrow Homes is entitled to the
benefit of current constitutional case law, but it must establish that the
factual circumstances in 1974 rendered its agreement invalid at that
time. Although we do not regard these issues as barred by any statute
of limitations, the County has the right to raise issues in the nature of
waiver and estoppel under these circumstances.

Id. at 1250-51. Thus, this court did not hold, as Mandarin argues
before this court, that Taylor Woodrow had the right to raise a facial
challenge to a statute or county ordinance nineteen years after it was
enacted. Instead, on review of an order granting a motion to dismiss,
this court refused to foreclose the possibility of Taylor Woodrow
challenging a contractual provision on constitutional grounds
pending further factual development. The factual differences between
that case and Mandarin’s case render the language in Taylor Woodrow
wholly inapplicable.

Mandarin also argues that the trial court’s ruling was correct
because the four-year statute of limitations did not begin to run until
the County actually required the dedication of the conservation
easement as part of final plat approval. And while that may have been
a valid argument if the issue was whether the easement requirement
was constitutional as applied to Mandarin, Mandarin does not explain
why its facial challenge to the constitutionality of the Comprehensive
Plan and Land Development Code should be governed by its own
development activities. As the Fourth District noted in a similar case
involving a challenge to the validity of a dedication made fifteen years
earlier, “Patently, there must be an outside limit on when a landowner
can seek compensation for a taking where the owner does not pursue
administrative or judicial remedies readily available at the time of
approval and continues to accept the benefits of the development.”
New Testament Baptist Church Inc. of Miami v. State, Dep’t of
Transp., 993 So. 2d 112, 117 (Fla. 4th DCA 2008).

Here, the wetlands buffers and conservation easements were
originally required as part of the final site plan approved for Kimball
Hill Homes. When Riva Trace, LLC, purchased the property in 2007,
it did so with full knowledge of the conditions the County had
imposed, and it developed an amended site plan that again incorpo-
rated the wetlands buffers and conservation easements. The County

approved the amended site plan in 2010 and approved the final plat in
2012. Riva Trace transferred the already-platted property to Manda-
rin, and Mandarin then proceeded to completely develop the project,
including requesting a number of variances and other accommoda-
tions from the County, without ever mentioning the issues relating to
the wetlands buffers and conservation easements that it now raises. In
essence, Mandarin failed to pursue any remedy for the alleged
constitutional violation while accepting the benefits of the develop-
ment approval and sought to challenge the conservation easement
only after the entire development was completed as approved. We
refuse to hold that a developer may dictate when the statute of
limitations begins for a facial challenge to the constitutionality of land
development ordinances by virtue of its own actions.

We recognize that this result may seem harsh at first glance;
however, it does not strip Mandarin of a remedy it otherwise would
have had. Mandarin had the option to go forward with its as-applied
challenge to the Comprehensive Plan and Land Development Code,
which contended that those provisions violated Mandarin’s due
process rights when they were applied to the particular parcel at issue.
“In an as-applied claim, the landowner challenges the regulation in the
context of a concrete controversy specifically regarding the impact of
the regulation on a particular parcel of property. The standard of proof
for an as-applied taking is whether there has been a substantial
deprivation of economic use or reasonable investment-backed
expectations.” Collins, 999 So. 2d at 713 (citations omitted). Here, for
reasons not apparent from the record, Mandarin elected to dismiss its
as-applied challenge prior to trial. The fact that Mandarin did not
pursue a remedy potentially available to it does not require this court
to create one in derogation of the law.

Moreover, we note that it is not at all clear that Mandarin—or any
other subsequent purchaser of platted property—has suffered or will
suffer any compensable loss based on any alleged facial unconstitu-
tionality of land development ordinances that are in place at the time
the property is purchased. As the Hillcrest Property court noted, “Any
future owners could not arguably have suffered an injury [as a result
of the ordinance] because the ‘price they paid for the [property]
doubtless reflected the burden of [the ordinance] they would have to
suffer.’ ” 754 F.3d at 1283 (second alteration in original) (quoting
Guggenheim v. City of Goleta, 638 F.3d 1111, 1120 (9th Cir. 2010)).
In essence, since any subsequent purchaser would (or should) have
known of the development restriction, that purchaser would have
adjusted the purchase price accordingly and therefore has suffered no
loss in value of its property. Here, Mandarin purchased the property
years after the County had approved plats that required, as a condition
of final approval, the development restrictions within the wetlands
buffers and the dedication of the conservation easement. Presumably,
the purchase price that Mandarin paid for the property reflected the
burdens imposed by those regulations. Therefore, it is at least arguable
that Mandarin suffered no actual loss as a result of the ordinance and
so was entitled to no relief in connection with a facial challenge to the
ordinances.

In short, the requirements for wetlands buffers and conservation
easements have been part of the County’s Comprehensive Plan and
Land Development Code since 1990. To fall within the statute of
limitations, any challenge to the facial constitutionality of these
provisions should have been brought by 1994. Therefore, the trial
court should have granted the County’s motion for summary judg-
ment as it related to the statute of limitations defense to Mandarin’s
claim of facial unconstitutionality. Accordingly, we reverse the
portion of the final judgment finding section 706.8.B of the Land
Development Code unconstitutional and remand for entry of a
judgment in favor of the County on this issue.

Affirmed in part, reversed in part, and remanded with instructions.
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(SLEET, J., Concurs. ATKINSON, J., Concurs in result only.)
))))))))))))))))))

1The record does not reflect whether Mandarin had a strategic reason for holding
back its request for a variance of the wetlands buffer until after the County had
approved the development plan with the other variances.

2Count II, which was subsequently withdrawn, alleged that the same provisions
were unconstitutional as applied to Mandarin.

3The trial court found the remainder of the challenged provisions in the Compre-
hensive Plan and Land Development Code constitutional, and Mandarin has not
challenged that ruling by way of a cross-appeal. Therefore, the only section at issue in
this appeal is section 706.8.B of the Land Development Code.

*        *        *

Personal property—Vehicles parked on private property—Towing—
Circuit court sitting in its review capacity did not depart from essential
requirements of law by affirming county court’s final judgment
dismissing with prejudice a count seeking damages from towing
company based on company’s failure to comply with statutory
requirement that it release towed vehicle to owner within one hour of
owner’s request—Towing company’s failure to comply with one-hour
return rule is addressed by criminal law, not civil cause of action

DR. MARTINA MALLERY, Petitioner, v. NORMAN L. BUSH AUTO SALES &
SERVICE, INC. d/b/a NORM’S TOWING, Respondent. 2nd District. Case No. 2D19-
1466. March 18, 2020. Petition for Writ of Certiorari to the Circuit Court for the
Twelfth Judicial Circuit for Manatee County; sitting in its appellate capacity. Counsel:
Courtney A. Umberger, Felipe B. Fulgencio, and Megan N. Daniel of Fulgencio Law,
PLLC, Tampa, for Petitioner. Terence Matthews of Law Office of Terence Matthews,
Chartered, Bradenton, for Respondent.

(BADALAMENTI, Judge.) Dr. Martina Mallery seeks second-tier
certiorari review of a circuit court opinion and order that affirmed the
county court’s final judgment dismissing count two of her first
amended complaint with prejudice in favor of Norm’s Towing. In
affirming the county court’s order, the circuit court determined that
section 715.07(2)(a)(9), Florida Statutes (2014), does not impose civil
liability on a towing company for its noncompliance with that
subsection. We agree with the circuit court and deny the petition.

According to the allegations in Dr. Mallery’s first amended
complaint, Dr. Mallery’s car was towed by Norm’s Towing at the
request of Heritage Harbour Master Association, Inc. (Heritage).
When Dr. Mallery arrived at Norm’s Towing to retrieve her vehicle,
Norm’s Towing did not release it to her within one hour. Based in part
on the actions of Norm’s Towing, Dr. Mallery filed an amended
complaint for damages in the County Court in and for Manatee
County against Heritage and Norm’s Towing. This case involves Dr.
Mallery’s claim as to Norm’s Towing. Specifically, in count two of
the first amended complaint, Dr. Mallery alleged that Norm’s Towing
violated section 715.07(2)(a)(9) by failing to release her vehicle to her
within one hour of her request. She alleged that the violation rendered
Norm’s Towing liable to her for damages for, among other things, the
costs of removal, transportation, and storage of her vehicle.

Norm’s Towing moved to dismiss count two of Dr. Mallery’s first
amended complaint. It argued that section 715.07(2)(a)(9) does not
provide a civil cause of action against a towing company for its
violation of subsection (2)(a)(9). Instead, Norm’s Towing asserted,
section 715.07(5)(b) provides for a criminal sanction, a third-degree
felony, for failing to comply with section 715.07(2)(a)(9). The county
court granted the motion to dismiss, finding that “[t]he language of
[section] 715.07 does not contain any provision for a private civil
cause of action against the towing company for following the
instructions of the owner of the land from which it was towed.” The
order afforded Dr. Mallery twenty days within which to file an
amended complaint.

Dr. Mallery did not file an amended complaint within that twenty-
day period. Norm’s Towing thus moved to dismiss count two of Dr.
Mallery’s first amended complaint with prejudice. The county court
granted the motion and rendered a final judgment of dismissal with

prejudice in favor of Norm’s Towing. In that order, the court
“reaffirm[ed] the substance of the ruling of” the order of dismissal,
concluding that “[s]ection 715.07, Florida Statutes does not provide
the basis for a statutory civil action by the Plaintiff against the
Defendant, Norm’s Towing.”

Dr. Mallery appealed the county court’s order dismissing count
two of her first amended complaint with prejudice to the circuit court.
Though its reasoning was different than the county court’s reasoning,
the circuit court rendered an order affirming the county court’s ruling
that Dr. Mallery could not sue Norm’s Towing for its violation of
section 715.07(2)(a)(9). Dr. Mallery timely petitioned this court,
seeking second-tier certiorari review of the circuit court’s order.

Second-tier certiorari review is not a second appeal. See Wiggins
v. Fla. Dep’t of Highway Safety & Motor Vehicles, 209 So. 3d 1165,
1170 n.2 (Fla. 2017). Our review of final orders rendered by the circuit
court in its appellate capacity is limited to only two questions: (1)
whether the circuit court afforded procedural due process and (2)
whether the circuit court applied the correct law. Id. at 1170; see also
Custer Med. Ctr. v. United Auto. Ins. Co., 62 So. 3d 1086, 1092 (Fla.
2010) (explaining that whether the circuit court applied the correct law
is the same standard as whether the circuit court departed from the
essential requirements of the law). “[A] district court should exercise
its discretion to grant review only when the lower tribunal has violated
a clearly established principle of law resulting in a miscarriage of
justice.” Custer, 62 So. 3d at 1092.

Here, Dr. Mallery contends that the circuit court departed from the
essential requirements of the law by holding that a towing company’s
noncompliance with section 715.07(2)(a)(9) does not create a civil
cause of action.1 Our determination as to whether a towing company’s
failure to comply with section 715.07(2)(a)(9)’s one-hour vehicle
return mandate creates a statutory cause of action is a question of
statutory interpretation. See QBE Ins. Corp. v. Chalfonte Condo.
Apartment Ass’n, 94 So. 3d 541, 550 (Fla. 2012). Our supreme court
has “reaffirmed the principle that whether a statutory cause of action
should be judicially implied is a question of legislative intent.” Id. at
551 (citing Horowitz v. Plantation Gen. Hosp. Ltd. P’ship, 959 So. 2d
176, 182 (Fla. 2007); Aramark Unif. & Career Apparel, Inc. v.
Easton, 894 So. 2d 20, 23 (Fla. 2004); Villazon v. Prudential Health
Care Plan, Inc., 843 So. 2d 842, 852 (Fla. 2003)). Indeed, “legislative
intent has become the primary factor that most courts, including the
United States Supreme Court, use to determine whether to judicially
infer a cause of action when a statute does not expressly provide for
one.” Id. at 550-51 (citing Murthy v. N. Sinha Corp., 644 So. 2d 983,
985 (Fla. 1994)). We discern legislative intent from the “actual
language used in the statute.” Id. at 551 (quoting Borden v. East-
European Ins. Co., 921 So. 2d 587, 595 (Fla. 2006)); see also DMB
Inv. Tr. v. Islamadora, Vill. of Islands, 225 So. 3d 312, 317 (Fla. 3d
DCA 2017) (“In ascertaining the legislative intent, a court must
consider the plain language of the statute, give effect to all statutory
provisions, and construe related provisions in harmony with one
another.” (quoting Hechtman v. Nations Title Ins. of N.Y., 840 So. 2d
993, 996 (Fla. 2003))).

With these principles in mind, our task here, as was the task of the
circuit court, is to analyze the text of section 715.07(2)(a)(9). Section
715.07(2) provides, in part, as follows:

The owner or lessee of real property, or any person authorized by the
owner or lessee, which person may be the designated representative
of the condominium association if the real property is a condominium,
may cause any vehicle or vessel parked on such property without her
or his permission to be removed by a person regularly engaged in the
business of towing vehicles or vessels, without liability for the costs
of removal, transportation, or storage or damages caused by such
removal, transportation, or storage, under any of the following
circumstances:
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(a) The towing or removal of any vehicle or vessel from private
property without the consent of the registered owner or other legally
authorized person in control of that vehicle or vessel is subject to strict
compliance with the following conditions and restrictions:

One of the conditions and restrictions arrayed in section
715.07(2)(a) with which a towing company must strictly comply is the
release of an owner’s vehicle within one hour after the owner’s
request. § 715.07(2)(a)(9) (“When a vehicle or vessel has been towed
or removed pursuant to this section, it must be released to its owner or
custodian within one hour after requested.” (emphasis added)). A
towing company’s violation of subsection (2)(a)(9) is punishable as
a third-degree felony. § 715.07(5)(b) (“Any person who violates
subparagraph (2)(a)9. . .  commits a felony of the third degree,
punishable as provided in s. 775.082, s. 775.083, or s. 775.084.”
(emphasis added)). Thus, the legislature, based on the plain language
of the statute, chose a criminal penalty—a felony for that matter—to
enforce a towing company’s noncompliance with subsection (a)(9).

Having found no textual indication of a civil cause of action within
section 715.07(2)(a)(9), we look for textual indicators within the
broader section 715.07(2)(a). Section 715.07(2)(a)(1)(a) requires that
if a request to redeem a vehicle is made outside a towing company’s
required 8 a.m. to 6 p.m. business hours, an operator of the towing
company “shall return to the site within 1 hour [of the request] or she
or he will be in violation of this section.” § 715.07(2)(a)(1)(a)
(emphasis added). The “violation” the legislature chose for a towing
company’s noncompliance with section 715.07(2)(a)(1)(a) is, like
noncompliance with section 715.07(2)(a), a third-degree felony. §
715.07(5)(b) (“Any person who violates subparagraph (2)(a)1. . . 
commits a felony of the third degree.” (emphasis added)). In fact, if a
towing company violates seven of the requirements arrayed in section
715.07(2)(a), the towing company faces a criminal penalty of either
a second-degree misdemeanor or a third-degree felony. See §§
715.07(5)(a) (first-degree misdemeanors for violations of sections
715.07(2)(a)(2) and (6)) and (5)(b) (third-degree felony for violations
of sections 715.07(2)(a)(1), (3), (4), (7), and (9)).2

An examination of the remainder of section 715.07(2)(a) reveals
that section 715.07(2)(a)(8) is excluded from criminal punishment for
a towing company’s noncompliance with it. Specifically, section
715.07(2)(a)(8) permits a towing company to enter the vehicle “for
the purpose of removing the vehicle.” But subsection 715.07(2)(a)(8)
is unlike section 715.07(2)(a)’s other subsections because it mandates
that a towing company “shall be liable for any damage occasioned to
the vehicle or vessel if such entry is not in accordance with the
standard of reasonable care.” (Emphasis added.) That is to say that
noncompliance of subsection 717.07(2)(a)(8) exposes the towing
company to liability rather than criminal penalty. In other words, by
excluding section 715.07(2)(a)(8) from criminal penalty for violating
it, the legislature intended to impose civil liability for noncompliance
with it. See Boatright v. Philip Morris USA Inc., 218 So. 3d 962, 967
(Fla. 2d DCA 2017) (“Under the principle of statutory construction,
expressio unius est exclusio alterius, the mention of one thing implies
the exclusion of another.” (quoting Moonlit Waters Apartments, Inc.
v. Cauley, 666 So. 2d 898, 900 (Fla. 1996))); see also United States v.
Koonce, 991 F.2d 693, 698 (11th Cir. 1993)). Further contextual
indicators that the legislature intentionally excluded a civil cause of
action from section 715.07(2)(a)(9) is found in section 715.07(4).
Section 715.07(4) provides that “[w]hen a person improperly causes
a vehicle or vessel to be removed, such person shall be liable to the
owner or lessee of the vehicle” for the cost of removal and any
damages resulting from the removal, transportation, or storage of the
vehicle. And noncompliance with section 715.07(4), like section
715.07(2)(a)(8), is not sanctioned by criminal penalty. See §
715.07(5)(a), (b).

Thus, it is clear that a “violat[ion]” of the one-hour vehicle return
rule for which Dr. Mallery seeks a civil cause of action, along with six
other subsections of 715.07(2)(a) and section 715.07(3), is addressed
by the criminal law, not a civil cause of action. See Cauley, 666 So. 2d
at 900 (“Under the principle of statutory construction, expressio unius
est exclusio alterius, the mention of one thing implies the exclusion of
another.”). Reading these provisions together and in harmony, as we
must, yields the conclusion that the legislature intended not to impose
civil liability on towing companies for their violation of section
715.07(2)(a)(9). See Boatright, 218 So. 3d at 967 (“Legal text ‘should
be interpreted to give effect to every clause in it, and to accord
meaning and harmony to all of its parts.’ ” (quoting Jones v. ETS of
New Orleans, Inc., 793 So. 2d 912, 914-15 (Fla. 2001))). Thus, the
legislature excluded a civil cause of action (and included criminal
punishment) for a towing company’s violation of section
715.07(2)(a)(9) but included civil liability (and excluded criminal
punishment) for a towing company’s noncompliance with section
715.07(2)(a)(8) and section 715.07(3). Indeed, we must presume that
the legislature said what it meant and meant what it said. See Jefferson
v. State, 264 So. 3d 1019, 1024 (Fla. 2d DCA 2018), review denied,
no. SC19-268, 2019 WL 1145053 (Fla. Apr. 2, 2019).

In sum, we are unable to discern any civil cause of action for a
towing company’s failure to return a vehicle within the one-hour
requirement specified in section 715.07(2)(a)(9). And the text of the
broader section 715.07(2)(a) and section 715.07(3) compel the
opposite conclusion. Having employed the required statutory
construction analysis and utilizing typical canons of statutory
construction, it is clear that the legislature intended a violation of
section 715.07(2)(a)(9) to be enforced by the criminal law, not by a
civil cause of action.3 If this is not what the legislature intended, it can
change it with further legislation.

Accordingly, the circuit court applied that correct law and, in so
doing, did not depart from the essential requirements of the law by
affirming the county court’s dismissal of Dr. Mallery’s amended
complaint with prejudice.

Petition denied.4 (SILBERMAN, J., Concurs. ATKINSON, J.,
Concurs in result only.)
))))))))))))))))))

1Dr. Mallery conceded below that there is no express civil cause of action for a
violation of section 715.07(2)(a)(9).

2Although not argued below or here, we note that section 713.78, Florida Statutes
(2014), references section 715.07. Section 713.78, titled “Liens for recovering, towing,
or storing vehicles,” is placed within the broader context of chapter 713’s provisions
for “Liens.” Section 713.78 affords a towing company the authority to place liens on
the vehicles “for a reasonable towing fee and for a reasonable storage fee.” § 713.78(2).
However, the legislature precludes the ability of a towing company to place a lien on
a vehicle pursuant to section 713.78 unless the “removal is done in compliance with
s[ection] 715.07.” § 713.78(2)(c).

3It may well be that the legislature intended any financial compensation for a
towing company’s violation of section 705.07(2)(a)(9) to be fashioned by a sentencing
court as criminal restitution. But we need not reach or decide this issue.

4We find no departure from the essential requirements of law in the circuit court’s
affirmance of the county court’s denial of her motion to amend.

*        *        *

Criminal law—Revocation of community control and sex offender
probation—Remand for entry of amended order specifying conditions
violated

MICHAEL A. FORD, Appellant, v. STATE OF FLORIDA, Appellee. 2nd District.
Case No. 2D18-4106. March 18, 2020. Appeal from the Circuit Court for Hillsborough
County; Nick Nazaretian, Judge. Counsel: Howard L. Dimmig, II, Public Defender,
and Robert D. Rosen, Assistant Public Defender, Bartow, for Appellant.  Ashley
Moody, Attorney General, Tallahassee, and Jonathan P. Hurley, Assistant Attorney
General, Tampa, for Appellee. 

(SMITH, Judge.) Michael A. Ford appeals an order revoking his
community control and sex offender probation and sentencing him to
twenty-five years’ incarceration. He presents two issues on appeal,
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one of which we find of merit: that the trial court’s order revoking his
community control and sex offender probation failed to specify the
community control conditions Mr. Ford violated. We therefore
remand to the trial court for entry of an amended order specifying
which conditions Mr. Ford violated.

In October 2017, Mr. Ford pleaded guilty to forty counts of
possession of child pornography. The sentencing court ordered Mr.
Ford to be placed on community control for a period of two years, to
be followed by ten years of sex offender probation. The sentencing
court imposed certain conditions on Mr. Ford’s community control
and probation. Relevant to our discussion is the condition imposed on
Mr. Ford prohibiting him from accessing the internet until he
completed an internet risk assessment and “safety plan.”1

In January 2018, Mr. Ford was found to have accessed the internet,
and in fact, he admitted to same. At his violation of probation
sentencing hearing, the trial court imposed a new additional condition:
Mr. Ford was prohibited from having any internet access.2 Three
months later, in March 2018, while conducting a random home check,
Mr. Ford’s probation officer discovered images of child pornography
on Mr. Ford’s computer. Upon questioning by his probation officer,
Mr. Ford admitted to accessing the internet from his computer. In the
amended violation of probation affidavit filed by the probation
officer, Mr. Ford was alleged to have violated conditions nine, twenty-
one, thirty, and special condition thirty-four.3 In October 2018,
following a bench trial in which Mr. Ford was found in violation of the
conditions of his community control, an order was entered revoking
his community control and probation and sentencing him on the new
law violation. The October 2018 order failed to identify which
conditions of his community control Mr. Ford was found to have
violated.

In entering a final order of violation of a defendant’s probation,
trial courts are required to list the specific conditions the defendant
violated. Reyes v. State, 9 So. 3d 649, 650 (Fla. 2d DCA 2009). Where
a written order revoking probation or community control fails to
specify the conditions that were violated, a new order must be entered.
See Johnson v. State, 921 So. 2d 715, 717 (Fla. 2d DCA 2006);
Haynes v. State, 571 So. 2d 1380, 1382 (Fla. 2d DCA 1990). The
October 2018 order revoking Mr. Ford’s community control and
probation simply states that Mr. Ford “violated the conditions of
Community Control and Sex Offender Probation in a material respect
by [blank space presumed to be a scrivener’s error]. . . . The defendant
was found guilty by the court to be in violation.” The order here is
void of the specific conditions which were violated by Mr. Ford and
which formed the basis for the revocation of his community control
and probation.

Accordingly, we remand to the sentencing court for entry of an
amended order specifying the conditions Mr. Ford violated. Mr.
Ford’s sentence is otherwise affirmed.

Affirmed in part and remanded in part with instructions.
(SILBERMAN and BADALAMENTI, JJ., Concur.)
))))))))))))))))))

1An “internet risk assessment” is where a defendant is evaluated by a qualified
practitioner, who prepares a written report that includes certain findings as enumerated
in section 948.30(1)(e)(1), Florida Statutes (2017). Upon completion of the assessment,
a “safety plan” is prepared by the qualified practitioner, in collaboration with the sex
offender, the child victim, and the child victim’s parents (as long as the sex offender is
not a parent), which details acceptable conditions of contact, if any, between the sex
offender and child or children. § 948.30(1)(e)(4).

2At the time of the January 2018 violation of probation hearing, Mr. Ford had not
yet satisfied the October 26, 2017, condition of his probation requiring that he complete
the internet risk assessment and “safety plan.”

3All conditions pertained to accessing the internet generally or viewing prohibited
images online.

*        *        *

Criminal law—Probation revocation may not be based solely on
hearsay—Evidence was insufficient to establish that defendant
violated probation by changing residence without probation officer’s
consent

RANDY L. BAILEY, Appellant, v. STATE OF FLORIDA, Appellee. 2nd District.
Case No. 2D19-1395. Opinion filed March 18, 2020. Appeal from the Circuit Court for
Lee County; Nicholas Thompson, Judge. Counsel: Howard L. Dimmig, II, Public
Defender, and Julius J. Aulisio, Assistant Public Defender, Bartow, for Appellant.
Ashley Moody, Attorney General, Tallahassee, and Katie Salemi Ashby, Assistant
Attorney General, Tampa, for Appellee.

(SILBERMAN, Judge.) Randy L. Bailey appeals from an order
revoking his probation. The State concedes that the trial court
improperly revoked probation based solely on hearsay evidence. We
agree and reverse.

The State filed an affidavit alleging that Mr. Bailey violated several
conditions of his probation. This included an allegation that Mr.
Bailey violated condition three by changing his residence without his
probation officer’s consent. The revocation affidavit recited that Mr.
Bailey’s neighbor and girlfriend told the probation officer that Mr.
Bailey had moved.

The trial court held a violation of probation hearing. Mr. Bailey’s
probation officer was the sole witness to testify for the State. He
explained that he attempted to visit Mr. Bailey at his home address on
one occasion, but he was unable to make contact because there was no
answer when he knocked on the door. Mr. Bailey’s neighbor informed
him that she had not seen Mr. Bailey for at least a week. Mr. Bailey’s
girlfriend called the officer that same day and confirmed that Mr.
Bailey had moved out “around a week before that date.”

The State presented no additional evidence. Mr. Bailey testified
that he had not moved from his residence at any point during the term
of his probation. At the conclusion of the hearing, the trial court
revoked Mr. Bailey’s probation, concluding that he violated condition
three.1 This was error.

Competent substantial evidence must support a finding of a willful
and substantial violation of probation. See Savage v. State, 120 So. 3d
619, 621 (Fla. 2d DCA 2013). Hearsay evidence, by itself, is insuffi-
cient to revoke probation. See Rowan v. State, 696 So. 2d 842, 843
(Fla. 2d DCA 1997). Instead, additional nonhearsay evidence is
required to establish a willful and substantial violation. Id. (“A
revocation of probation based on changing a residence without
obtaining consent of the probation officer may be upheld if it is based
on hearsay coupled with some other non-hearsay evidence.”).

The fact that the probation officer was unable to make contact with
Mr. Bailey at his home does not prove that Mr. Bailey moved. See
Gary v. State, 987 So. 2d 180, 181 (Fla. 2d DCA 2008). Further, the
hearsay statements of Mr. Bailey’s neighbor and girlfriend indicating
that Mr. Bailey had moved away are, by themselves, legally insuffi-
cient to support the revocation of his probation. See id. (holding that
hearsay testimony from probationer’s daughter that probationer was
no longer living at his approved residence was legally insufficient to
support a revocation of probation). Accordingly, we reverse the
revocation order and sentence.

Reversed. (MORRIS and SMITH, JJ., Concur.)
))))))))))))))))))

1We also note that the written revocation order erroneously states that Mr. Bailey
admitted to violating probation and was found to have violated conditions two, three,
five, seven, and ten. The trial court’s oral pronouncement only found Mr. Bailey to be
in violation of condition three. “When a conflict exists between an oral revocation
pronouncement and the written order revoking probation, the oral pronouncement will
control.” Thompson v. State, 965 So. 2d 1250, 1251 (Fla. 1st DCA 2007).

*        *        *
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Dissolution of marriage—Child support—Alimony—Enforcement—
Income withholding order did not comply with statute where order
failed to set out total amount of arrearages for alimony and child
support, respectively, and schedule for child support reduction/
termination

WILLIAM BUDD MOORE, Appellant, v. HOLLY HOLLENCAMP HOLTON, f/k/a
HOLLY H. MOORE, Appellee. 2nd District. Case No. 2D19-3098. Opinion filed
March 18, 2020. Appeal from the Circuit Court for Sarasota County; Donna Padar
Berlin, Judge. Counsel: William Budd Moore, pro se. Ryan W. Owen and Drew F.
Chesanek of Adams and Reese LLP, Sarasota, for Appellee.

(SILBERMAN, Judge.) William Budd Moore, the Former Husband,
seeks review of a second amended income withholding order (IWO)
which was entered on remand from his appeal in Moore v. Holton, 272
So. 3d 520, 521 (Fla. 2d DCA 2019). We reverse and remand because
the second amended IWO fails to set out the total amount of arrearages
and a schedule for child support reduction/termination.

This case is part of protracted postdissolution enforcement
proceedings for an amended final judgment of dissolution entered in
2015. In June 2018, the trial court entered a final judgment on the
Former Wife’s third motion for contempt and enforcement. The court
found that the Former Husband had alimony and child support
arrearages of $53,561.22. The court entered an amended IWO
requiring his employer to withhold 65% of his monthly disposable
income.

On appeal, this court affirmed the arrearage judgment in full and
affirmed the portion of the amended IWO requiring the 65% deduc-
tion. See Moore, 272 So. 3d at 521. However, this court reversed the
amended IWO to the extent that it failed to comply with the require-
ment of section 61.1301(1), Florida Statutes (2018), that it specify
“how the arrearage amounts and the original obligations are to be
treated in relation to the total percentage deducted.” Moore, 272 So.
3d at 521. This failing made it impossible for a future employer to
know how to apply the deduction amount and for a court to enforce
payment. Id. It also made it impossible for the Former Husband to
know how much he is paying toward his obligations and when his
arrearage obligations expire. Id.

On remand in June 2019, the trial court entered the second
amended IWO that is the subject of this appeal. That IWO is identical
in all material respects to the first one, but it contains an addendum
providing as follows:

Of the amount deducted from the payor’s paycheck, the funds shall
first be applied toward the ongoing alimony obligation of $3,000.00
per month. Thereafter, any remaining funds shall be applied toward
the ongoing child support obligation of $915.64 per month and
$292.24 per month toward the payor’s arrears, for a total child support
payment of $1,207.88 per month. Any remaining funds deducted from
the payor’s paycheck shall be applied toward alimony arrears.

On appeal, the Former Husband argues that the second amended
IWO does not comply with this court’s mandate in Moore or section
61.1301. Specifically, he argues that the order fails to set forth (1) the
amount of the arrearages and (2) the total amount of income to be
deducted for each pay period both before and after arrearages are paid.
He also argues that the order fails to comply with section
61.13(1)(a)(1) because it does not include a child support reduc-
tion/termination schedule.

Section 61.1301(1)(a) requires courts to enter an IWO upon entry
of an order establishing, enforcing, or modifying an alimony and/or
a child support obligation. Section 61.1301(1)(b)(2) requires that an
IWO

2. State the amount of arrearage owed, if any, and direct a payor to
withhold an additional 20 percent or more of the periodic amount
specified in the order establishing, enforcing, or modifying the
obligation, until full payment is made of any arrearage . . . .

Section 61.13(1)(a)(1) requires that IWOs entered after October 1,
2010, provide the following additional information for child support
obligations:

a. For child support to terminate on a child’s 18th birthday unless the
court finds or previously found that s. 743.07(2) applies, or is
otherwise agreed to by the parties;
b. A schedule, based on the record existing at the time of the order,
stating the amount of the monthly child support obligation for all the
minor children at the time of the order and the amount of child support
that will be owed for any remaining children after one or more of the
children are no longer entitled to receive child support; and
c. The month, day, and year that the reduction or termination of child
support becomes effective.

We conclude that the second amended IWO does not comply with
the requirements of sections 61.1301(1)(b)(2) and 61.13(1)(a)(1) or
alleviate all of the concerns expressed regarding the first amended
IWO in Moore. While the addendum explains how to apportion the
amounts deducted and in what priority, it does not set forth the total
amounts of the arrearages. It also fails to set forth a schedule establish-
ing when the Former Husband’s child support obligation expires.
Thus, it still does not allow the Former Husband to know how much
he is paying toward his obligations and when his obligations expire.

We reject the Former Husband’s argument that the second
amended IWO must also specify in dollars the total amount of income
to be deducted for each pay period both before and after arrearages are
paid. In Moore, this court specifically stated that the opinion should
not “be read as precluding the use of percentages rather than exact
dollar amounts to determine the amount of the monthly income
deduction and its application to the various obligations the income
deduction order enforces.” 272 So. 3d at 521.

Accordingly, we reverse the second amended IWO based on its
failure to set out the total amount of arrearages for alimony and child
support, respectively, and a schedule for child support reduc-
tion/termination. We remand for the court to enter a third amended
IWO adding these specific provisions.

Reversed and remanded. (VILLANTI and BADALAMENTI, JJ.,
Concur.)

*        *        *

Dissolution of marriage—Contempt—Failure to comply with parent-
ing plan—Trial court did not err in finding wife in contempt for
refusing to participate in ordered family therapy—Evidence was
insufficient to support finding that wife willfully violated parenting
plan by failing to appear at exact geographical midpoint designated for
exchange where testimony indicated that wife sought to come up with
a mutually agreeable public location nearby—Evidence was insuffi-
cient to hold wife in contempt for willfully interfering with husband’s
ability to see child—Sanctions—Child custody—Modification—Trial
court erred in awarding make-up time-sharing to father and modifying
parenting plan, arguably making a permanent change in custody,
without necessary evidence and considerations of a substantial change
of circumstances and best interests of child—Portions of order directed
to particular items to which the parties stipulated affirmed

LISA L. WOLF, Appellant, v. TODD O. WOLF, Appellee. 2nd District. Case No.
2D18-1645. March 18, 2020. Appeal from the Circuit Court for Pasco County; Kemba
Johnson Lewis, Judge. Counsel: Dineen Pashoukos Wasylik and Jared M. Krukar of
DPW Legal, Tampa, for Appellant. Felicia M. Williams of Fathers Rights Law, P.A.,
Tampa, for Appellee.

(SILBERMAN, Judge.) In this postdissolution proceeding, Lisa L.
Wolf (the Former Wife) appeals the trial court’s final order entitled
“Order Granting Former Husband’s Second Motion for Contempt for
Failure to Comply with Final Judgment and Parenting Plan and Order
on Expedited Motion for Modification of Parenting Plan and Cease
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and Desist.” The Former Wife raises four issues on appeal. We affirm
without discussion the claimed due process violation. We write to
address the remaining three issues and affirm in part, reverse in part,
dismiss in part, and remand for further proceedings. We affirm the
finding of contempt regarding the Former Wife’s refusal to participate
in the ordered family therapy and reverse the other two findings of
contempt based on a lack of competent, substantial evidence. We also
reverse the order to the extent that it improperly awarded make-up
time-sharing and improperly modified the parties’ Parenting Plan and
remand for further proceedings. However, we affirm the order as it
relates to the stipulations the parties made at the hearing. We dismiss
the appeal to the extent that the order awards entitlement to attorney’s
fees but no amount to Todd O. Wolf (the Former Husband) on the
contempt motion, as that issue is not ripe for review.

PROCEDURAL HISTORY
The parties entered into a Mediated Marital Settlement Agreement

(MSA) and a Parenting Plan that were incorporated into the 2011
Final Judgment of Dissolution of Marriage (the Final Judgment). The
parties’ son was born on June 3, 2009. The Parenting Plan provided
for shared parental responsibility with a graduated time-sharing
arrangement for the Former Husband. At first the Former Husband
was to have time-sharing twice a week, graduating to twice a week
with one overnight, and beginning January 1, 2013, to twice a week
with two overnights per week. The Parenting Plan further provided a
schedule of holiday time-sharing.

The Former Husband contended that the Former Wife cut off all
time-sharing as of December 25, 2014, and that he had never had an
overnight with his son. As a result, he filed a motion for contempt in
August 2015. After unsuccessful mediation, he filed an amended
motion for contempt in December 2015. After a hearing, the trial court
entered an order in September 2016 on the amended motion for
contempt (the 2016 Order) that specified that the parties and the child
would use Dr. Kinsler for family therapy and that the parties would
exchange the child around Dr. Kinsler’s therapy schedule. The 2016
Order provided the Former Husband with two daytime time-sharing
opportunities set around the therapy schedule and two overnights per
week. The 2016 Order did not find the Former Wife to be in contempt
of court.

On November 8, 2017, the Former Husband filed his second
motion for contempt that is at issue here (the Contempt Motion),
which alleged a failure to comply with the Final Judgment and
Parenting Plan. On December 8, 2017, the Former Husband filed
“Former Husband’s Expedited Motion for Modification of Parenting
Plan and Cease and Desist” (the Modification Motion). Both motions
were heard on December 21, 2017.

At the time of the hearing, the child was eight years old. It appears
that the child did not have a formal diagnosis of autism, but there were
signs that he was on the spectrum and needed further evaluation.1 At
the hearing, the parties’ attorneys made significant factual assertions
to the trial court on a variety of topics.

Later in the hearing, testimony was taken from the Former
Husband and the Former Wife. The trial court then made oral findings
as to contempt and stated: “It is the order of this Court that the mother
be found in willful contempt, and as such, the Court will award
custody of the child to the father immediately. The child shall reside
with the father during the Christmas holidays beginning today and
through the duration of the Christmas holidays until the weekend of
Friday the 12th of January.” From then on, the Former Wife was to
have the child every other weekend.

In the written order entered on February 23, 2018 (the Order), the
trial court found the Former Wife in willful contempt of the Final
Judgment and the 2016 Order. The court found that the Former
Husband was “entitled to 670.66 days of make-up time-sharing” and
that it would be exercised as follows: “The minor child shall reside

with the Former Husband from December 21, 2017 until the weekend
of Friday, January 12, 2018. The Former Wife will pick the child up
from school and return him to the Former Husband no later than
Sunday, January 14, 2018 at 5:00 p.m.” The trial court ordered that
thereafter “[t]he Former Wife shall exercise time-sharing on alternate
weekends from Friday after school until Sunday at 5:00 p.m. All other
time-sharing shall be afforded to the Former Husband.” The Former
Wife now appeals the Order.

ANALYSIS

1. Modification of Parenting Plan and Time-sharing Schedule
The Former Wife contends that the trial court ordered a change of

custody but failed to follow the statutory requirements for a custody
change and failed to make the required findings.2 In the Order, the trial
court found the Former Wife in contempt and sanctioned her by
modifying the Parenting Plan and time-sharing schedule. The trial
court provided the Former Husband with make-up time-sharing that
gave him exclusive time-sharing from December 21, 2017, until
January 12, 2018, and then all time-sharing other than alternate
weekends. It did not provide for a return to the previous time-sharing
schedule once the make-up time-sharing was completed. It is unclear
what the trial court intended, but the Former Wife argues that in effect
the trial court permanently modified the Parenting Plan. Because the
Order contains no end date for the Former Husband to have all time-
sharing other than alternate weekends, it appears to effect a permanent
change.

Section 61.13(4)(c)(1), Florida Statutes (2017), provides for the
grant of make-up time-sharing as follows:

(c) When a parent refuses to honor the time-sharing schedule in the
parenting plan without proper cause, the court:

1. Shall, after calculating the amount of time-sharing improperly
denied, award the parent denied time a sufficient amount of extra time-
sharing to compensate for the time-sharing missed, and such time-
sharing shall be ordered as expeditiously as possible in a manner
consistent with the best interests of the child and scheduled in a
manner that is convenient for the parent deprived of time-sharing. In
ordering any makeup time-sharing, the court shall schedule such time-
sharing in a manner that is consistent with the best interests of the child
or children and that is convenient for the nonoffending parent and at
the expense of the noncompliant parent.

A violation of section 61.13(4) “may be punished by contempt of
court or other remedies as the court deems appropriate.” § 61.13(4)(d).

While contempt is an available remedy, it is inappropriate to
sanction contempt with a transfer of custody. Hunter v. Hunter, 65 So.
3d 1213, 1214 (Fla. 2d DCA 2011); Burckle v. Burckle, 915 So. 2d
747, 749 (Fla. 2d DCA 2005). “In the absence of a finding that a
change in custody is in the children’s best interest, such a change may
‘penalize the children for the parent’s contumacious conduct.’ ”
Hunter, 65 So. 3d at 1215 (quoting LaLoggia-VonHegel v. VonHegel,
732 So. 2d 1131, 1133 (Fla. 2d DCA 1999)). More recently, this court
stated that modification of time-sharing is prohibited “as a sanction for
a parent’s contempt of a custody order.” Duncan v. Brickman, 233 So.
3d 477, 480 (Fla. 2d DCA 2017); see also Andre v. Abreu, 272 So. 3d
467, 467 (Fla. 3d DCA 2019); Lewis v. Juliano, 242 So. 3d 1146, 1148
(Fla. 4th DCA 2018).

However, section 61.13(4)(c)(6) also provides that the court
“[m]ay, upon the request of the parent who did not violate the time-
sharing schedule, modify the parenting plan if modification is in the
best interests of the child.” The courts have determined as follows:

Modification of timesharing in the context of a contempt proceeding
is permissible only if: (1) the moving party has affirmatively alleged
and proven a substantial change in circumstances; (2) the minor
child’s best interests require the modification; and (3) sufficient notice
of the proposed modification was afforded to the nonmoving party.
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Lewis, 242 So. 3d at 1148 (citing Duncan, 233 So. 3d at 480 n.4).
In Cecena v. Chambers, 938 So. 2d 646, 648 (Fla. 2d DCA 2006),

this court considered the predecessor to section 61.13(4)(c)(6), section
61.13(4)(c)(5), Florida Statutes (2003), which “provide[d] authority
for a court to modify custody if the custodial parent refuses to honor
the noncustodial parent’s visitation rights without proper cause and
the modification is in the best interests of the child.” This court
determined that the substantial change of circumstances test set forth
in Wade v. Hirschman, 903 So. 2d 928, 932 (Fla. 2005), applied to
custody modifications made pursuant to section 61.13(4)(c)(5).
Cecena, 938 So. 2d at 648. This court concluded as follows:

While section 61.13(4)(c)(5) does provide for the modification of
custody as a sanction for a custodial parent’s refusal to honor the non-
custodial parent’s visitation rights, it should be done only upon the
filing of a petition for modification with proper notice and only as a
last resort. Furthermore, the decision to modify custody under section
61.13(4)(c)(5) must also be in the child’s best interests.”

Id. at 649.
We further note, as the Former Wife points out in her brief, that the

parties’ Parenting Plan provides that “[a]ny substantial changes to this
Parenting Plan must be sought through the filing of a supplemental
petition for modification and/or by agreement of the Parties which is
ratified by the Court.”

The Former Husband’s counsel acknowledged at the hearing that
no supplemental petition had been filed. Counsel stated, “We have one
pending, but the parties have a mediation requirement that I’ve just
learned that they did satisfy . . . .” In addition, the Modification Motion
does not allege a substantial change of circumstances, it was not
addressed at the hearing, and the trial court does not mention a
substantial change in circumstances in its written order.

Further, the Modification Motion requests that the child be
removed from the Former Wife’s residence and placed with the
Former Husband and that the Former Husband receive a majority of
time-sharing, but there is no affirmative allegation that this is in the
child’s best interests. And it does not appear that the trial court
considered at the hearing the statutory best interest factors provided in
section 61.13(3)(a)-(t), Florida Statutes (2017), as the Former
Husband presented very little evidence. In addition, when the trial
court considers make-up time-sharing “under section 61.13(4)(c), it
is not enough that imposing makeup time-sharing is in the best
interests of the child; the manner in which the time-sharing is imposed
must also be in the child’s best interests.” Cheek v. Hesik, 73 So. 3d
340, 344 (Fla. 1st DCA 2011).

The Former Husband argues that section 61.13(4)(c) does not
require the trial court to explicitly make findings on the best interests
of the child in its written order. See Nunes v. Nunes, 112 So. 3d 696,
701 (Fla. 4th DCA 2013). But the Nunes court recognized that “the
statute directs the trial court to consider the best interests of the child
in ordering makeup time-sharing.” Id. Here, after giving its oral
ruling, the trial court asked the Former Wife if she needed any
clarification. In the ensuing discussion, the trial judge said, “I am
doing this in the best interests of this child.” What little evidence the
Former Husband provided by his testimony does not support that the
modification of the Parenting Plan and the way the make-up visitation
was structured was in the child’s best interest. See Bainbridge v. Pratt,
68 So. 3d 310, 312 (Fla. 1st DCA 2011) (reversing a “parenting plan
because, regardless of the bare assertion made by the trial court that
this type of plan is in the ‘best interest of the minor child,’ there is no
evidence supporting this assertion”).

In addition, section 61.13(4)(c)(1) requires the court to “calculat[e]
the amount of time-sharing improperly denied.” The trial court
ordered that the Former Husband was “entitled to 670.66 days of

make-up time-sharing.” The only evidence on this subject was when
the Former Husband was asked, “Are you requesting that the Court
award you 670 days of make-up timesharing?” The Former Husband
replied, “Yes, I do.” There was no cross-examination on this subject.

Thus, the evidence was that the Former Husband was requesting
670 days, but he never testified that this was the number of days he
missed or how he arrived at that number. On appeal, the Former
Husband contends that the trial court properly relied upon charts and
summaries that he provided to the court to support this figure, but we
have found no charts or summaries on the subject in our record, and no
evidence was admitted at the hearing.

Therefore, we reverse the Order to the extent that it awarded make-
up time-sharing and modified the Parenting Plan, arguably making a
permanent change, without the necessary evidence and considerations
of a substantial change of circumstances and the best interests of the
child.

However, to the extent that the parties stipulated to particular items
at the hearing, we affirm those portions of the Order. They agreed that
the child should be evaluated by Dr. Shulkin (apparently for autism)
and that he would continue to treat the child. The parties also stipu-
lated that the Former Husband would choose between three therapists,
Peggy Gummoe, Melissa Amaya, and Valerie Macleod. They
stipulated that the child would be vaccinated and that they would
choose a new primary care physician from a list of three. Further, they
stipulated that the child would not be given medical marijuana and
that the Former Wife would pay for a hair follicle test.

2. Finding of Contempt
The Former Wife contends that the evidence was insufficient to

support the trial court’s three factual findings regarding contempt. The
trial court found that the Former Wife: (A) “willfully denied the
Former Husband time-sharing with the minor child”; (B) “willfully
interfered with the Former Husband’s ability to see the minor child
because she provided the minor child’s school with an emergency
contact card with a ‘do not release’ notice on it, stating that there were
custody issues”; and (C) “refused to participate in therapy with either
of the therapists.” The Order states that “[t]he Former Wife had the
ability to comply with the terms of the Final Judgment, the Parenting
Plan, and the [2016 Order].” The Order further states that “[t]he
language of the Final Judgment, the Parenting Plan, and the [2016
Order] is clear and unambiguous” and that “[t]he Former Wife’s
violations of this Court’s orders are willful.” We affirm the finding of
contempt only on the finding of the Former Wife’s refusal to partici-
pate in therapy.

A contempt order that is not supported by competent, substantial
evidence is an abuse of discretion. See Driggers v. Driggers, 127 So.
3d 762, 764 (Fla. 2d DCA 2013). In order to be held in contempt of a
court’s order, the order must be “clear and precise” and the person’s
conduct must be in clear violation of the order. Akre-Deschamps v.
Smith, 267 So. 3d 492, 494-95 (Fla. 2d DCA 2019) (quoting Reder v.
Miller, 102 So. 3d 742, 743 (Fla. 2d DCA 2012)). “Before a trial court
can hold a party in civil contempt, it must make a finding that the party
has the present ability to comply with the order and willfully refuses
to do so.” Dep’t of Health & Rehab. Servs. v. Bills, 661 So. 2d 69, 70
(Fla. 2d DCA 1995); see also Harris v. Hampton, 70 So. 3d 747, 749
(Fla. 4th DCA 2011). And, of course, “[u]nsworn statements of
counsel do not establish facts.” Hitt v. Homes & Land Brokers, Inc.,
993 So. 2d 1162, 1166 (Fla. 2d DCA 2008).

The parties were both sworn at the beginning of the hearing, but it
was primarily the attorneys who were presenting information to the
court with the parties testifying occasionally. The trial court stated that
it was finding the Former Wife in contempt, but “[n]ot for all things,
though,” and that the court did not “think it’s just all her.” When the
Former Husband’s counsel was addressing the parties’ attempts at
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exchanging the child, the trial court said, “Why don’t you elicit that
from your client.” The parties then presented some testimony.

A. Willful denial of time-sharing
The Former Husband alleged that the Former Wife had not

permitted him any meaningful time-sharing with the child since
December 2014. The focus at the hearing was on attempted exchanges
of the child and disagreements over the meeting place for the ex-
changes. At the time the Parenting Plan was entered, the Former Wife
lived in Land O’ Lakes and the Former Husband lived in Clearwater.
The plan provided that “[t]he parties shall meet at a mutually agree-
able public location at a midpoint between the parties[’] residences to
exchange the minor child.” The parties now live down the street from
each other. The 2016 Order also provided for exchange of the child at
the therapy sessions with Dr. Kinsler. The Former Husband’s counsel
referred to a report by Dr. Kinsler that was never introduced into
evidence.

The Former Husband testified that he had not had time-sharing
since Christmas of 2014 and that he had never had an overnight with
his son. The last time he attempted to have time-sharing was
Thanksgiving Day of 2017.

The Former Husband testified that he would walk halfway down
the street for an exchange on the sidewalk. The Former Wife would
inform the Former Husband that she was going to Wendy’s or
McDonald’s for the exchanges. On Thanksgiving Day, the Former
Wife said she would meet at McDonald’s, and the Former Husband
said no because he was following the court order because it had to be
“between the houses.” She never showed up at the halfway point. He
did not go to McDonald’s.

The Former Wife testified that she contacted the Former Husband
and said she was willing to meet at McDonald’s. She was more than
willing to meet at a safe place because the child gets upset and “runs
into the street,” so she did not want to meet on the sidewalk. The child
was almost hit by a car twice when he ran off, once in the street, and
once when they met at a park. She gave the Former Husband options,
but his response was that he would only meet in the street.

The Former Wife testified that the child “has a very hard time with
transitioning” and that he would have tantrums, throw himself to the
ground, and bang his head. This would happen when his routine was
thrown off. For instance, when the Former Wife took a different route
to school, the child started banging his head against the seat, requiring
her to stop the car and calm him down. He would also have tantrums
at other places when the Former Wife was not there, such as at therapy
at the hospital.

The Former Husband testified that when the Former Wife drives up
with the child, she “makes no attempt to try to get my son out of the car
for timesharing.” She would ask him if he wanted to go and ask him
to try, and when the child said no, she would say, “Okay, we’re
leaving.”

The Former Husband acknowledged that when the visits first
stopped in early 2015 the child would say, “I hate you.” The Former
Husband did not understand why his son “just absolutely hated” him.
On another occasion, the Former Wife told the Former Husband that
the child refused to leave the house, and she provided the Former
Husband a cell phone video showing the child yelling “no” when
asked if he wanted to go see his dad.

With respect to an incident at Dr. Kinsler’s office in June of 2017,
the Former Husband went into Dr. Kinsler’s waiting room. The
Former Wife later came into the waiting room and told Dr. Kinsler that
the child would not get out of the car. Dr. Kinsler went outside, got in
the car, and spoke to the child. The child did not get out of the car after
Dr. Kinsler talked to him. Dr. Kinsler stated that the Former Husband
would have to call the police if he wanted time-sharing that day
because she was “not gonna force him out of the car.”

In Pearson v. Pearson, 932 So. 2d 601, 603 (Fla. 2d DCA 2006),
a visitation was cancelled because the child refused to get out of the
car. This court reversed the adjudication of contempt against the
mother and explained:

There was no testimony presented at the contempt hearing that
supports attributing the child’s behavior on July 9 to any action of the
Mother. And, the trial court’s order contains no factual findings
regarding any action or inaction on the part of the Mother that would
support the trial court’s conclusions that the Mother is responsible for
the child’s behavior.

Id. at 604.
Here, when the Former Husband testified about the incident, he

acknowledged that the child refused to get out of the Former Wife’s
car and that the therapist could not convince the child to get out of the
car. He testified to other instances where the Former Wife appeared
with the child for time-sharing, but the child refused to get out of the
car. No evidence was provided to establish that the Former Wife was
in clear violation of any order based on the child’s behavior. Thus, to
the extent that the trial court may have relied on the child’s refusal to
go with his father for time-sharing to find the Former Wife in
contempt, the evidence was insufficient on that basis.

With respect to the Former Wife’s refusal to meet the Former
Husband on the sidewalk at the physical midpoint between their
homes, the Former Husband testified that he was following the
provisions of the Parenting Plan. But when the parties entered into the
Parenting Plan, the Former Husband lived in Clearwater and the
Former Wife lived in Land O’Lakes. Thus, the plan called for “a
mutually agreeable public location at a midpoint between the par-
ties[’] residences” for exchange of the child. But the parties now live
down the street from each other.

The fact that the plan calls for a “mutually agreeable” midpoint
indicates that there was no one particular spot required for the
exchange. The Former Husband’s testimony indicates that the Former
Wife sought to come up with a mutually agreeable public location at
a nearby McDonald’s. The Former Wife did not want to meet on the
sidewalk because she was concerned with the child’s safety as he had
run out in the street before. The Former Husband refused and
continued to wait on the sidewalk.

We cannot say that the Former Wife’s failure to appear at the exact
geographical midpoint when she suggested other nearby public
locations was a clear, willful violation of the Parenting Plan. Thus, we
conclude that the Former Husband failed to present competent,
substantial evidence that the Former Wife was in willful contempt on
this basis.

B. School contact card
The Parenting Plan provides that “[e]ach Party shall exert every

effort to maintain free access and unhampered contact between the
minor child and the other parent.” The Former Husband’s counsel
argued at the hearing that the Former Husband was unable to pick the
child up from school because of a notation on the school contact card.
The attorneys discussed the card, and it was stated that the notation
says “[c]all before releasing,” but the card was not authenticated or
introduced into evidence. The Former Wife testified that she “did not
write that” and that she “put him on there.”

The Former Wife’s counsel contended that the school put the
notation on the card because it knew of the parties’ situation. When
questioned by the court, the Former Wife agreed that there was no
reason why the Former Husband could not pick the child up from
school. The trial court directed the Former Wife to go to the school
that afternoon and update the contact card.

The Former Husband did not testify that he had tried and was
unable to pick up the child. In fact, he did not testify at all about the
contact card.
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Based on the lack of evidence of a clear violation of the Parenting
Plan, the trial court erred in finding the Former Wife in contempt for
willfully interfering with the Former Husband’s ability to see the
minor child.

C. Refusal to participate in therapy
The 2016 Order provides that the parties shall use
Dr. Kim Kinsler for the sole purpose of family therapy among the
Parties and the minor child. If Dr. Kinsler will not accept the Parties
and child for the sole purpose of family therapy or her services are not
covered under the Former Husband’s health insurance, the Former
Husband shall provide the names of two therapists who are covered
under his insurance who are willing to provide family therapy for the
Parties and minor child.

The 2016 Order further provides that the Former Husband “shall
contact” the family therapist selected “to schedule therapy sessions
around his schedule.”

The trial court found and it was undisputed that Dr. Kinsler
terminated her services to the family. At the hearing, counsel referred
to a July 2017 report by Dr. Kinsler, but it was not admitted into
evidence. No evidence supports the Former Husband’s contention on
appeal that Dr. Kinsler terminated her services due to the Former
Wife’s “antics.”

The Former Husband testified that in the beginning Dr. Kinsler
sometimes did not use the proper diagnosis codes for insurance; thus,
they agreed to go to Dr. Cusak. On the first appointment they were to
have with Dr. Cusak, the Former Wife called and told the doctor that
she would not be there and that she was going on vacation. This was
scheduled in December 2016 when the Former Husband was to have
his “court ordered winter break vacation.” The Former Husband
testified that he never got that “court ordered winter break vacation.”
Neither the Former Wife nor the child attended the appointment. The
Former Wife later refused to schedule with Dr. Cusak because he
allegedly told her in a private meeting that if her son acted up he would
Baker Act him.

The Former Husband then contacted Wayne Davidson to act as
their therapist. The Former Wife wanted a private session with
Davidson first, but he refused her request to bill the Former Husband’s
insurance. She objected to Davidson’s $100 fee because she had no
insurance. The Former Husband testified that Davidson lowered it to
$50, and she said she could not afford that. Davidson told the Former
Husband that she refused to come in. The Former Husband went to his
appointment with Davidson. When asked how much the Former
Husband would have to pay after he had the initial conversation with
Davidson, the Former Husband said, “After [the Former Wife’s]
initial conversation, I was allowed to get five free sessions for myself,
five free sessions for my son through my insurance company, and
after that it would be $25 a session.” The Former Wife did not attend
or follow up with any appointments with Davidson. Since the
September 2016 Order, the Former Husband had gone to Dr. Cusak,
Mr. Davidson, and Dr. Kinsler. The Former Husband believed that the
Former Wife “absolutely” obstructed the therapy appointments. The
Former Wife did not provide any conflicting testimony on this issue.

We conclude that the Former Husband presented competent,
substantial evidence that the Former Wife willingly refused to
participate in therapy and affirm the finding of contempt on this basis.

3. Attorney’s Fees
The Former Husband requested attorney’s fees in connection with

the Contempt Motion. The trial court found that the Former Husband
was entitled to an award of attorney’s fees but reserved jurisdiction on
amount. An order that determines entitlement to attorney’s fees
without a determination of the amount is a nonappealable, nonfinal
order. See Lockett v. Lockett, 235 So. 3d 1003, 1006 (Fla. 2d DCA

2017) (citing McIlveen v. McIlveen, 644 So. 2d 612, 612 (Fla. 2d DCA
1994)). Thus, we do not have jurisdiction over the portion of the order
that determines entitlement to attorney’s fees, and we dismiss the
appeal as to that issue. See Brunt v. Brunt, 272 So. 3d 829, 829-830
(Fla. 2d DCA 2019).

CONCLUSION
We affirm the Order regarding the finding of contempt for the

Former Wife’s refusal to participate in the ordered family therapy and
reverse the other two findings of contempt based on a lack of compe-
tent, substantial evidence. We also reverse the Order to the extent that
it improperly awarded make-up time-sharing and improperly
modified the parties’ Parenting Plan. As to those portions of the Order
modifying the Parenting Plan based on the stipulations made at the
hearing described in issue one, we affirm. We dismiss the appeal to the
extent that the Order awards entitlement to attorney’s fees but no
amount to the Former Husband on the Contempt Motion as that issue
is not ripe for review.

We recognize that it is unclear what the circumstances will be on
remand. The Former Husband’s counsel asserted at the hearing that a
supplemental petition for modification was pending but had not yet
been filed. In her motion for rehearing, the Former Wife asserted that
the child has since been evaluated at Johns Hopkins All Children’s
Hospital, that he has been diagnosed with autism, and that there is a
report with detailed recommendations. We remand for further
proceedings upon proper pleadings and notice as to any modification
of the Parenting Plan. Of course, the trial court will have to consider
the circumstances before it at that time.

Affirmed in part, reversed in part, dismissed in part, and remanded.
(BADALAMENTI and SMITH, JJ., Concur.)
))))))))))))))))))

1In her motion for rehearing, the Former Wife asserted that the child had since been
diagnosed with autism and that she had a medical report with detailed recommenda-
tions.

2Although many of the cases cited refer to custody, the current statutory scheme
uses the concept of time-sharing with a parenting plan. See § 61.13(3), Fla. Stat. (2017).

*        *        *

Real property—Partition—Error to enter grant motion for summary
judgment seeking partition of property and fifty-fifty distribution of
proceeds from sale where genuine issues of material fact existed with
respect to proper allocation of funds from sale of property

JOHN LUPO, Appellant, v. JENNIFER LAWSON, Appellee. 2nd District. Case No.
2D19-979. Opinion filed March 18, 2020. Appeal from the Circuit Court for Sarasota
County; Andrea McHugh, Judge. Counsel: David W. Smith of the Law Office of David
W. Smith, Sarasota, for Appellant. Melissa Karp Elsbree of Karp Law, Venice, for
Appellee.

(SLEET, Judge.) John Lupo challenges the order granting final
summary judgment in Lawson’s action for partition of residential
property owned by both parties. Because the trial court erred in
granting summary judgment when genuine issues of material fact
remain, we reverse and remand for further proceedings.

On March 10, 2016, Lupo and Lawson purchased a residential
property as joint tenants with the right of survivorship. On September
7, 2018, Lawson filed an action seeking a court-ordered partition of
the property and a fifty/fifty distribution of the proceeds from the sale.
Lupo filed an answer and raised multiple affirmative defenses.
Lawson then filed a motion for summary judgment alleging that both
parties owned an undivided one-half interest in the property and that,
therefore, each party was entitled to disbursement of fifty percent of
the net sale proceeds. Lawson did not file any sworn affidavits in
support of her motion.

Lupo filed a response in opposition, arguing that Lawson’s motion
should not be granted because genuine issues of material fact existed
with respect to the proper allocation of funds from the sale of the
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property. Lupo also filed his sworn affidavit in support of his response
in opposition. In the affidavit, Lupo attests that he supplied the initial
deposit and down payment for the property in the amount of
$77,792.59, while Lawson provided no money for the down payment.
He also attested that since March 4, 2018, rather than splitting the
expenses equally between himself and Lawson as he had initially
intended, Lupo paid one half of the mortgage and all of the utilities
and maintenance.

Following a hearing on January 30, 2019, the trial court entered an
order granting Lawson’s motion for summary judgment. The order
does not specify each party’s ownership percentage, nor does it state
how net proceeds from the sale of the property should be divided
between Lupo and Lawson. However, we conclude that since
Lawson’s motion requests a fifty/fifty split, the trial court so ruled
when it granted the motion. This was error.

A movant is entitled to summary judgment “if the pleadings, deposi-
tions, answers to interrogatories, admissions, affidavits, and other
materials as would be admissible in evidence on file show that there
is no genuine issue as to any material fact and that the moving party is
entitled to a judgment as a matter of law.”

Raissi v. Valente, 247 So. 3d 629, 631 (Fla. 2d DCA 2018) (quoting
Estate of Githens ex rel. Seaman v. Bon Secours-Maria Manor
Nursing Care Ctr., Inc., 928 So. 2d 1272, 1274 (Fla. 2d DCA 2006));
see also Fla. R. Civ. P. 1.510(c). “If the record reflects the existence of
any genuine issue of material fact, or the possibility of any issue, or if
the record raises even the slightest doubt that an issue might exist,
summary judgment is improper.” Shaw v. Tampa Elec. Co., 949 So.
2d 1066, 1069 (Fla. 2d DCA 2007) (quoting Snyder v. Cheezem Dev.
Corp., 373 So. 2d 719, 720 (Fla. 2d DCA 1979)).

Prior to allocating proceeds from a partition sale, the trial court
must first “determine each party’s percentage of ownership of the
property.” O’Donnell v. Marks, 823 So. 2d 197, 199 (Fla. 4th DCA
2002). Then, it must “determine the reimbursable expenses incurred
after closing and calculate each party’s proportionate share using each
party’s percentage of ownership.” Id.; see also Fernandez v. Marrero,
282 So. 3d 928, 930 (Fla. 3d DCA 2019) (“In a partition proceeding,
there must be an accounting to determine whether each co-tenant has
paid his or her proportionate share of the expenses of the property, and
to adjust the co-tenants’ accounts accordingly.”).

Here, the record indicates that Lupo opposed the motion for
summary judgment with evidence, by way of affidavit, that he
provided the down payment for the property and paid for all of the
utilities and maintenance after closing. He argues that he should be
entitled to more than fifty percent of the net proceeds from the sale
based on his expenditures. We find this evidence to be sufficient to
create a genuine issue of material fact with respect to the proper
allocation of funds from the sale of the property. Accordingly, we find
that the trial court erred in granting final summary judgment in favor
of Lawson and reverse and remand for further proceedings.

Reversed and remanded. (BADALAMENTI and ROTHSTEIN-
YOUAKIM, JJ., Concur.)

*        *        *

Medical malpractice—Presuit requirements—Affidavit of corroborat-
ing medical expert—Waiver—Trial court departed from essential
requirements of law by denying motion to dismiss complaint based on
plaintiff’s failure to provide corroborating medical affidavit after
concluding that defendant’s failure to timely respond to informal
discovery request under section 766.106 constituted a waiver of this
requirement—Defendant’s failure to provide informal discovery after
complaint has been filed cannot cure omission of a prerequisite to
maintaining the cause of action in the first place

TIMOTHY N. BRUNDAGE, M.D., and BAY SOUND INPATIENT SERVICES,

LLC, Petitioners, v. DAVID EVANS, as personal representative of the Estate of ETTA
EVANS, deceased, and GALEN OF FLORIDA, INC. d/b/a ST. PETERSBURG
GENERAL HOSPITAL, Respondents. 2nd District. Case No. 2D19-1441. Opinion
filed March 18, 2020. Petition for Writ of Certiorari to the Circuit Court for Pinellas
County; Thomas H. Minkoff, Judge. Counsel: Ronald E. Bush and Jessica N. Cochran
of Bush Graziano Rice & Platter, P.A., Tampa, for Petitioners. Raymond T. Elligett, Jr.,
and Amy S. Farrior of Buell & Elligett, P.A., Tampa; Frank F. Fernandez, III, and
Jennifer Gentry Fernandez of The Fernandez Firm, Tampa, for Respondent David
Evans. No appearance for Respondent Galen of Florida, Inc.

(ATKINSON, Judge.) Timothy N. Brundage, M.D. (Dr. Brundage)
and Bay Sound Inpatient Services, LLC (Bay Sound) (collectively
Defendants) petition this court for a writ of certiorari to review the trial
court’s nonfinal order denying their motion to dismiss the complaint
filed by David Evans, as personal representative of the Estate of Etta
Evans (Plaintiff) for failing to follow the medical malpractice presuit
screening requirements of chapter 766. We grant the petition.

On May 1, 2014, Etta Evans was admitted to St. Petersburg
General Hospital (the Hospital) to undergo elective colostomy
reversal surgery. Dr. Brundage examined her. The next day, Mrs.
Evans underwent a second surgery after a CT scan showed a severe
abdominal infection. She never recovered from the infection and
ultimately died on June 26, 2014.

On November 20, 2014, Plaintiff filed a petition for an automatic
extension to the statute of limitations pursuant to section 766.104(2),
Florida Statutes (2014). Plaintiff also sent a written request to the
Hospital to provide all medical records regarding Mrs. Evans, which
stated the following in pertinent part:

Pursuant to Section 766.204(1), Florida Statutes, within ten (10)
business days, we hereby request that you please furnish our office
with complete single sided copies of any and all inpatient and
outpatient medical records . . . .

The law applicable to this matter requires that copies of your
records be provided at a reasonable charge within ten (10) business
days of this request. Failure to provide the records within ten (10) days
shall constitute evidence of your failure to comply with the good faith
discovery requirements of the Florida Statutes, thereby waiving the
requirement of written medical corroboration.

The Hospital never responded. Plaintiff sent additional written
requests in December 2014 and September 2015. On October 7, 2015,
the Hospital provided Plaintiff a CD containing some but not all of the
medical records. On February 15, 2016, Plaintiff sent a notice of intent
to initiate litigation to the Hospital. On April 4, 2016, Plaintiff
received all of Mrs. Evans’ medical records from the Hospital.

On September 23, 2016, Plaintiff sent a notice of intent to initiate
litigation to Dr. Brundage (that he received on October 6, 2016),
which stated the following in pertinent part:

WAIVER OF REQUIREMENT FOR
CORROBORATING AFFIDAVIT

On November 20, 2014, request was made to the St. Petersburg
General Hospital [where] you worked . . . to provide all records and
billing regarding Etta Evans. The records were due in our office on or
before December 4, 2014. St. Petersburg General Hospital failed to
timely provide medical records within 10 days, as required by law. . . .
Accordingly, pursuant to Section 766.204(2), Florida Statute[s], the
requirement of a corroborating affidavit for this Notice of Intent to
Initiate Litigation is waived.

§ 766.106(6) INFORMAL DISCOVERY REQUESTS
Section 766.106(6), Florida Statutes, provides for informal

discovery of documents, unsworn statements of any prospective party
and written questions to any prospective party. In that regard, below
please find our informal discovery requests. We would ask that you
timely respond[ ] as required by Florida law.

. . . .
3. Please provide a complete copy of all medical records, written

notes, x-rays, bills, photographs and any other pertinent document or
report concerning your treatment of Etta Evans.
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That same day, Plaintiff filed a complaint against Dr. Brundage and
others for medical negligence. The complaint alleged that Bay Sound
was vicariously liable for Dr. Brundage’s negligence as his employer.
On September 28, 2016, Plaintiff obtained an expert opinion from Dr.
Kenneth Scissors that there appeared to be evidence of medical
negligence but failed to provide it to Dr. Brundage.

On November 3, 2016, counsel for Dr. Brundage advised Plaintiff
that the notice of intent was deficient because it failed to include the
expert opinion. On November 15, 2016, counsel for Dr. Brundage
responded to the informal discovery requests, indicating that Dr.
Brundage was not in possession of the medical records. Thereafter,
Defendants moved to dismiss the complaint for failing to provide the
expert opinion prior to the expiration of the statute of limitations. On
August 23, 2017, at a hearing on the motion to dismiss, counsel for
Plaintiff provided the expert opinion of Dr. Scissors to Defendants.
Counsel for Plaintiff claimed that he was “under the impression” that
Defendants “had this affidavit.”

The trial court denied the motion to dismiss:
The Court next finds that although [Plaintiff] improperly claims,

in both his response and within the body of his notice of intent to
litigate served on [Defendants], that the medical expert affidavit was
previously waived by [the Hospital] even as the requirement applies
to [Defendants], the Court finds that this requirement was eventually
waived. . . . However, the Court finds that within [Plaintiff’s] notice to
[Defendants] he makes a request for medical records pursuant to
Florida Statutes § 766.106(6)(b)(2) which refers back to § 766.204. As
such, the Court finds [Plaintiff] properly filed notice and then
requested the records. . . . The Court further finds that no response was
sent regarding this request until November 15, 2016, well beyond the
10 business days contemplated in Florida Statutes § 766.204 and also
beyond the 20 days contemplated in § 766.106, even if calculated
from the date of receipt rather than the date of mailing of the notice. As
such, the Court finds that this constituted a waiver as discussed in §
766.204(2). Accordingly, the Court further finds that it then becomes
irrelevant that [Plaintiff] filed a medical affidavit beyond the expira-
tion of the statute of limitations because there was no defect for
[Plaintiff] to cure.

To obtain a writ of certiorari, the “petitioner must establish (1) a
departure from the essential requirements of the law, (2) resulting in
material injury for the remainder of the trial (3) that cannot be
corrected on postjudgment appeal.” Parkway Bank v. Fort Myers
Armature Works, Inc., 658 So. 2d 646, 648 (Fla. 2d DCA 1995). We
have jurisdiction because the deficiencies in the presuit notice
requirements asserted by Defendants in this case constitute the type of
irreparable harm for which certiorari lies. See Fassy v. Crowley, 884
So. 2d 359, 363 (Fla. 2d DCA 2004) (“Certiorari jurisdiction may lie
when chapter 766 presuit requirements are at issue.”); Parkway, 658
So. 2d at 649 (“Such statutes cannot be meaningfully enforced
postjudgment because the purpose of the presuit screening is to avoid
the filing of the lawsuit in the first instance.”); see also Nader v. Fla.
Dep’t of Highway Safety & Motor Vehicles, 87 So. 3d 712, 721 (Fla.
2012) (explaining that a court must first examine the second and third
prongs of the test for certiorari, often referred to as “irreparable harm,”
to determine whether it has jurisdiction to hear the petition).

Plaintiff contends, as the trial court concluded, that Dr. Brundage’s
subsequent failure to timely respond to an informal discovery request
under section 766.106 constituted a waiver of the requirement in
section 766.204 to mail the notice of intent with an expert opinion that
Plaintiff had already failed to provide. Neither logic nor the language
of the relevant statutes supports that conclusion. A defendant’s failure
to provide informal discovery requested after the complaint has been
filed cannot cure the omission of a prerequisite to maintaining the
cause of action in the first place. While it is possible to conceive of a

statutory scheme that does allow for retroactive waiver of a condition
precedent to filing suit based on a subsequent discovery violation, it
is not chapter 766. “Chapter 766, Florida Statutes . . . sets out a
complex presuit investigation procedure that both the claimant and
defendant must follow before a medical negligence claim may be
brought in court.” See Kukral v. Mekras, 679 So. 2d 278, 280 (Fla.
1996). Importantly, the procedures set forth in chapter 766 are
meticulous in their chronology.

First, before filing an action of medical negligence, an attorney
must make “a reasonable investigation as permitted by the circum-
stances to determine that there are grounds for a good faith belief that
there has been negligence in the care or treatment of the claimant.” §
766.104(1). “Investigation” means that an attorney has “consulted
with a medical expert and has obtained a written opinion from said
expert.” § 766.202(5). A claimant or his or her counsel may show
“good faith” by obtaining a medical expert’s written opinion “that
there appears to be evidence of medical negligence.” § 766.104(1).

After completing the presuit investigation and prior to filing a
complaint for medical negligence, a claimant must give notice to each
prospective defendant “of intent to initiate litigation for medical
negligence.” § 766.106(2)(a). This notice of intent must contain “a
verified written medical expert opinion” that reasonable grounds exist
“to support the claim of medical negligence.” § 766.203(2). After
mailing the notice of intent, a claimant may not file suit for ninety
days, which gives the prospective defendant an opportunity to conduct
its own presuit investigation. § 766.106(3)(a) (“No suit may be filed
for a period of 90 days after notice is mailed to any prospective
defendant.” (emphasis added)); § 766.203(3) (requiring a prospective
defendant to conduct a presuit investigation to determine whether
reasonable grounds exist to support the claim). The prospective
defendant must then issue its response to the claimant’s notice of
intent with “a verified written medical expert opinion” corroborating
a lack of reasonable grounds for medical negligence. § 766.203(3).

To allow the parties to conduct a presuit investigation of medical
negligence claims and defenses, section 766.204 requires that medical
records be made available to the requesting party:

(1) Copies of any medical record relevant to any litigation of a
medical negligence claim or defense shall be provided to a claimant or
a defendant, or to the attorney thereof, at a reasonable charge within 10
business days of a request for copies . . . .

(2) Failure to provide copies of such medical records, or failure to
make the charge for copies a reasonable charge, shall constitute
evidence of failure of that party to comply with good faith require-
ments and shall waive the requirement of written medical corrobora-
tion by the requesting party.

Following a prospective defendant’s receipt of the claimant’s
notice of intent, the statutes provide for informal discovery, which
may be used by a party to obtain the production of documents or
things, to include medical records:

Any party may request discovery of documents or things. The
documents or things must be produced, at the expense of the request-
ing party, within 20 days after the date of receipt of the request. A
party is required to produce discoverable documents or things within
that party’s possession or control. Medical records shall be produced
as provided in s. 766.204.

§ 766.106(6)(b)2.
After the presuit investigation and informal discovery is com-

pleted, “any party may file a motion in the circuit court requesting the
court to determine whether the opposing party’s claim or denial rests
on a reasonable basis.” § 766.206(1). If the court finds that the
claimant’s notice of intent does not comply with the statutory
investigation requirements, “including a review of the claim and a
verified written medical expert opinion by an expert witness[,] . . . the
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court shall dismiss the claim.” § 766.206(2) (emphasis added).
Even though Plaintiff failed to include an expert opinion in its

notice of intent, the trial court declined to dismiss Plaintiff’s claim
based on the erroneous conclusion that Plaintiff’s failure became
“irrelevant” upon Dr. Brundage’s subsequent failure to timely respond
to an informal discovery request under subsection 766.106(6).1 There
are a number of problems with this analysis.

First, informal discovery is not even required until after a plaintiff
has complied with the requirement to file a notice of intent. See §
766.106(6) (“Upon receipt by a prospective defendant of a notice of
claim, the parties shall make discoverable information available
without formal discovery.” (emphasis added)). At the time of Dr.
Brundage’s failure to timely respond to Plaintiff’s informal discovery
request, Plaintiff had not yet filed a notice of intent that satisfied the
statutory requirement of a verified written medical expert opinion.

Second, the provision that allows for waiver of a claimant’s
obligation to include an expert opinion appears in section 766.204(2),
not section 766.106, and applies to a failure to provide medical
records for the presuit investigation that precedes the filing of the
notice of intent. Section 766.106(6)—which governs the informal
discovery that takes place after completion of the presuit investigation
and the filing of the notice of intent—does not provide for a waiver of
the expert opinion requirement.

Plaintiff never requested medical records from Dr. Brundage
pursuant to section 766.204. As to Dr. Brundage, Plaintiff essentially
bypassed the presuit investigation and skipped to the next phase of the
statutory procedure by serving an informal discovery request under
section 766.106 simultaneously with his deficient notice of intent.2

Plaintiff now asks this court to consider his section 766.106 informal
discovery request as the section 766.204 medical records request he
never made to Dr. Brundage in order to impose the sanction contained
in the latter statute for a violation of the former. The language and
structure of the presuit process set forth in chapter 766 do not permit
us to do so.

The inclusion of medical records among the other “documents”
and “things” sought by Plaintiff in his section 766.106 informal
discovery request does not transform it into a section 766.204 medical
records request. See § 766.106(6)(b)2. (providing for informal
discovery of “document or things”). Yet, Plaintiff and the trial court
erroneously attempt to import the waiver provision of 766.204 into
section 766.106, based on the admonition in section 766.106(6)(b)2.
that “[m]edical records shall be produced as provided in s. 766.204.”
That admonition refers to the manner in which those records are
provided. See § 766.204(1) (providing parameters for the provision of
medical records “at a reasonable charge,” including a deadline of ten
business days of a request); cf. § 766.106(6)(b)2. (requiring produc-
tion of documents or things at the expense of the requesting party
within twenty days after receipt of the request).

The reference in section 766.106 to section 766.204 does not alter
the fact that the two statutes describe two separate types of requests to
which different sanctions apply: Section 766.204 requires production
of “medical records for presuit investigation” and provides for a
waiver of the written medical corroboration for a failure to provide
“such” records; section 766.106 provides for “[i]nformal discovery”
of “documents or things,” and provides that failure to make such
discoverable information available “is grounds for dismissal of claims
or defenses ultimately asserted.”

The trial court mistakenly relied on Otto v. Rodriguez, 710 So. 2d
1 (Fla. 4th DCA 1998), as support for its conclusion that Dr.
Brundage’s failure to timely respond to Plaintiff’s informal discovery
request for medical records pursuant to section 766.106 waived
Plaintiff’s failure to include the verified medical opinion in its already-
filed notice of intent. But what happened in this case is not what

happened in Otto.
In that case, the Fourth District affirmed the dismissal of the

complaint because, after the physician failed to provide full and
complete medical records, the plaintiffs filed a medical malpractice
complaint without providing the physician with a notice of intent as
required by section 766.106 and without providing the expert opinion
as required by section 766.204. The court opined in dicta that the
plaintiffs “could have filed notice and then requested the [medical]
records” and the “corroborating medical opinion requirement would
then be waived upon [the physician’s] failure to comply.” Otto, 710
So. 2d at 2. However, unlike this case, the plaintiffs in Otto had
already made a request for medical records pursuant to section
766.204. The court held that the physician’s failure to provide medical
records pursuant to section 766.204 would have waived the require-
ment of the written medical expert opinion in a presuit notice but did
not waive a complete failure to file the presuit notice itself. See id. at
2-3.

In other words, because the physician in Otto had already waived
the written medical expert opinion requirement by failing to respond
to a section 766.204 medical records request, the plaintiffs could have
filed a notice of intent without such an expert opinion. Here, Plaintiff
never made a request to Dr. Brundage for medical records pursuant to
section 766.204 before filing its notice of intent. Thus, the inapposite
Otto opinion does not support a post hoc waiver of the expert opinion
based on Dr. Brundage’s subsequent failure to timely respond to
informal discovery.

A fair reading of the provisions setting forth the presuit framework
in chapter 766 does not permit the conclusion that Dr. Brundage’s
failure to timely respond to Plaintiff’s informal discovery request
under section 766.106 had the waiver effect of a failure to respond to
a request for medical records for presuit investigation under section
766.204 that Plaintiff never sent. As such, Dr. Brundage’s failure to
timely fulfill the informal discovery request did not waive the
requirement that Plaintiff provide an expert opinion in its notice of
intent.3

By applying the waiver provision in section 766.204 as a cure for
the failure of a condition precedent to Plaintiff’s cause of action, the
trial court departed from the essential requirements of the law when it
denied Defendants’ motion to dismiss. We therefore grant the petition
and quash the order.

Petition granted; order quashed. (LaROSE and BLACK, JJ.,
Concur.)
))))))))))))))))))

1The trial court was correct in holding that the Hospital’s failure to provide Plaintiff
the medical records did not waive the verified written medical expert opinion as it
relates to Dr. Brundage. See § 766.204(2) (“Failure to provide copies of such medical
records . . . shall constitute evidence of failure of that party to comply with the good
faith discovery requirements and shall waive the requirement of written medical
corroboration by the requesting party.” (emphasis added)); Tapia-Ruano v. Alvarez,
765 So. 2d 942, 943-44 (Fla. 3d DCA 2000) (holding that the failure by a hospital to
provide medical records could not be imputed to a doctor).

2And because he filed his complaint along with it, his lawsuit was premature. See
§ 766.106(3)(a) (“No suit may be filed for a period of 90 days after notice is mailed to
any prospective defendant.”); see also Fla. R. Civ. P. 1.650(d)(2) (“The action may not
be filed against any defendant until 90 days after the notice of intent to initiate litigation
was mailed to that party.”).

3Although Plaintiff obtained the expert opinion from Dr. Scissors on September 28,
2016, Plaintiff did not provide it to Defendants to cure the defect until after the statute
of limitations expired. See Kukral, 679 So. 2d at 283 (“[F]ailure to comply with the
presuit requirements of the statute is not necessarily fatal to a plaintiff’s claim so long
as compliance is accomplished within the two-year limitations period provided for
filing suit.” (citing Stebilla v. Mussallem, 595 So. 2d 136, 139 (Fla. 5th DCA 1992)));
Suarez v. St. Joseph’s Hosp., Inc., 634 So. 2d 217, 219 (Fla. 2d DCA 1994) (“While the
medical opinion was not verified at the time the Notice of Intent to Initiate Litigation
and the complaint were filed, that, in itself, is not fatal if compliance is secured prior to
the expiration of the appropriate statute of limitation.”); see also Tapia-Ruano, 765 So.
2d at 944 (“When Estanillo finally attempted to cure the defect . . . the statute of
limitations had expired six months prior.”).

*        *        *
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Criminal law—Sexual battery while in position of familial or custodial
authority—Lewd or lascivious molestation—Evidence—Uncharged
collateral crimes—Trial court abused its discretion in denying
defendant’s motion in limine to exclude any reference to or evidence of
sexual activity between victim and defendant after the dates alleged in
the information, including a 2015 recorded controlled telephone call
between the defendant and the victim, who was then age 18, discussing
sex occurring after the victim had turned 16—Because overwhelming
majority of recorded call addressed only collateral acts of sex and very
little of the call was relevant to the charged crimes, any minimal
probative value was far exceeded by prejudicial effect—Moreover,
discussion of sex after victim turned 16 was not inextricably inter-
twined with charged crimes—Jury instructions—Sexual battery—
Custodial authority—Under controlling precedent “custodial author-
ity” means having “custody and control of another”—Accordingly, it
was error to instruct jury that it could find defendant guilty if he had
custody or control or a duty to care for the victim—Error was
fundamental where whether defendant had custodial authority over
victim was heavily disputed at trial—Defendant entitled to new trial on
both charges

CHASE WOOLMAN, Appellant, v. STATE OF FLORIDA, Appellee. 2nd District.
Case No. 2D17-4459. Opinion filed March 18, 2020. Appeal from the Circuit Court for
Polk County; Wayne M. Durden, Judge. Counsel: William R. Ponall of Ponall Law,
Maitland, for Appellant. Ashley Moody, Attorney General, Tallahassee, and Katherine
Coombs Cline, Assistant Attorney General, Tampa, for Appellee.

(BLACK, Judge.) Chase Woolman challenges his convictions for
sexual battery while in a position of familial or custodial authority, in
violation of section 794.011(8), Florida Statutes, and lewd or
lascivious molestation, in violation of section 800.04(5), Florida
Statutes. Following a jury trial, Woolman was convicted and sen-
tenced to concurrent terms of fifteen years in prison to be followed by
fifteen years of sexual predator probation on the battery conviction.
Woolman raises several issues on appeal, two of which require
reversal: the trial court’s error in admitting the recording of a con-
trolled phone call which included evidence of uncharged collateral
crimes and the trial court’s error in instructing the jury on the sexual
battery charge. We decline to address the remaining issues raised on
appeal.

Uncharged collateral crimes
The information alleged that the crimes occurred between October

1, 2010, and May 3, 2012, when the victim was older than twelve but
younger than sixteen and Woolman was older than eighteen. The
sexual battery charge was specific to sexual battery by oral penetration
while the victim was between twelve and sixteen years of age.

Prior to trial, Woolman filed a motion in limine seeking to exclude
any reference to or evidence of sexual activity between the victim and
Woolman after the dates alleged in the information. Woolman sought
a ruling that a 2015 recorded controlled telephone call between the
victim, then eighteen, and Woolman was inadmissible. He argued that
the recorded call was inadmissible because it constituted evidence
only of uncharged collateral crimes and was otherwise irrelevant.
Woolman argued that neither the victim nor the “male voice alleged
to be that of [Woolman]” specifically mentioned the charged crimes
and that the only act specifically discussed on the call was sex
occurring after the victim had turned sixteen, which was not a charged
crime. Woolman contended that as to the charged crimes the call was
vague and that it was not relevant because it did not tend to prove or
disprove any material fact at issue. The trial court denied Woolman’s
motion following a hearing. The court found that the recording of the
controlled call, subject to redactions not at issue, was admissible as
Woolman’s admissions or otherwise as including statements of a party
opponent. The court specifically cited as admissions Woolman’s
references to engaging in sex with the victim after she had turned

sixteen. When defense counsel reiterated that those statements were
specific to sex after the dates alleged in the information and that such
sex was not a charged crime in this case, the court—incorrectly—
responded, “Yeah, it certainly is.”

During trial, the recording of the controlled call, replete with
Woolman’s admissions to having engaged in sex with the victim after
she had turned sixteen, was published to the jury. During delibera-
tions, the jury requested to listen to the controlled call again; the
recording and a CD player were provided to the jury.

Woolman asserts that the trial court abused its discretion in
denying his motion in limine with regard to the controlled phone call
and therefore in admitting it at trial. Woolman argues that the
substance of the call was both irrelevant and unduly prejudicial
because it included evidence of uncharged collateral crimes.1 The
State contends that while some of the discussion during the recorded
call concerned uncharged collateral acts which occurred after the
victim had turned sixteen, Woolman’s admissions during the call were
relevant and admissible. The State further argues that Woolman’s
admissions to the uncharged acts are inextricably intertwined with
other admissions made during the call and that any prejudicial effect
of the evidence of sex after the victim had turned sixteen was
“substantially outweighed” by the probative value of the call other-
wise. Finally, the State asserts that even if the trial court erred in
admitting the recording of the controlled phone call, the error was
harmless.

Our review of the trial court’s admission of evidence, including
evidence of uncharged collateral crimes, is for an abuse of discretion.
See Sabine v. State, 58 So. 3d 943, 946 (Fla. 2d DCA 2011); Zerbe v.
State, 944 So. 2d 1189, 1193 (Fla. 4th DCA 2006). “The trial court’s
discretion is limited, however, by the evidence code.” Wright v. State,
19 So. 3d 277, 291 (Fla. 2009). And a trial court abuses its discretion
if its ruling is based “on an erroneous view of the law,” including the
evidence code, “or on a clearly erroneous assessment of the evidence.”
Johnson v. State, 969 So. 2d 938, 949 (Fla. 2007) (quoting Cooter &
Gell v. Hartmarx Corp., 496 U.S. 384, 405 (1990)).

“The prerequisite to the admissibility of evidence is relevancy.”
Wright, 19 So. 3d at 291. Evidence tending to prove or disprove a
material fact is relevant and therefore admissible, unless otherwise
precluded by law. Id.; see also §§ 90.401, .402, Fla. Stat. (2016).
“Therefore, collateral-crime evidence, such as bad acts not included
in the charged offenses, is admissible when relevant to prove a
material fact in issue . . . .” Id. However, “[r]elevancy is not the only
test for admissibility. In every case, the trial court must also balance
whether the probative value of the relevant evidence is substantially
outweighed by the danger of unfair prejudice, confusion of issues,
misleading the jury, or needless presentation of cumulative evidence.”
Id. at 296; see also § 90.403. And, in some instances, “it becomes
necessary to admit evidence of other bad conduct to adequately
describe the offense[s at issue] or connect the elements of the
offense[s] because the charged offense[s] and the other conduct are
significantly linked in time and circumstance.” Id. at 292. In such
cases, the uncharged collateral crime evidence is “inextricably
intertwined” with the charged offenses; “[i]t is necessary to admit the
evidence to adequately describe the deed[s].” Sabine, 58 So. 3d at 947
(quoting McGirth v. State, 48 So. 3d 777, 787 (Fla. 2010)).

Here, whatever minimal probative value Woolman’s admissions
to engaging in sex with the victim after the dates charged in the
information may be is far exceeded by its prejudicial effect. The
overwhelming majority of the recorded call addressed only the
collateral acts of sex with the victim after she had turned sixteen; very
little of the call was relevant to the charged crimes. And Woolman’s
admissions to a sexual relationship with the victim after the dates
charged is precisely the type of evidence that has “an undue tendency
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to suggest decision on an improper basis,” that “inflames the jury or
appeals improperly to the jury’s emotions,” and that should have been
excluded. Cf. Wright, 19 So. 3d at 296 (quoting McDuffie v. State, 970
So. 2d 312, 327 (Fla. 2007)).

Not only do we conclude that the discussion of sex after the victim
had turned sixteen was unfairly prejudicial, but we also conclude that
the discussion was not inextricably intertwined with the charged
crimes. Evidence of “later sexual conduct was unnecessary to describe
the charged acts, provide an intelligent account of the charged crimes,
establish the context of the charged offenses, or describe the events
leading up to the offenses.” See Sabine, 58 So. 3d at 947; see also
Baldino v. State, 225 So. 3d 257, 263 (Fla. 4th DCA 2017) (conclud-
ing that uncharged images of child pornography were not inextricably
intertwined evidence where “[t]hey did not assist in ‘adequately
describing the deed’ of soliciting a parent for unlawful sexual conduct
with a minor, transmission of child pornography, or possession of the
charged images of child pornography”; “provide an intelligent
account of the other crimes or establish the entire context out of which
the crimes arose”; or “describe events leading up to the charged
crimes, because the images were accessed after all of the charged
crimes occurred” (citation omitted)); Downs v. State, 40 So. 3d 49, 51-
52 (Fla. 5th DCA 2010) (“The evidence regarding what occurred in
the shower was not inextricably intertwined with the charged crime,
as it was not necessary to describe the charged crime or the events
leading up to the charged crime. To the contrary, the shower activity
occurred about two years after the charged crime.”). As in Sabine, the
victim testified regarding the sexual battery by oral penetration and
lewd or lascivious molestation; evidence of subsequent uncharged
acts was not necessary for the jury to understand those crimes.

We also reject the State’s argument that the erroneous admission
of the discussion of the sexual activity occurring after the dates alleged
in the information was harmless. “An erroneous admission of
irrelevant collateral crime evidence is presumed harmful.” Sabine, 58
So. 3d at 948 (citing Fitzsimmons v. State, 935 So. 2d 125, 128-29
(Fla. 2d DCA 2006)). “This is because ‘[e]vidence that suggests a
defendant has committed other crimes or bad acts can have a powerful
effect on the results at trial.’ ” Baldino, 225 So. 3d at 264 (alteration in
original) (quoting Ward v. State, 59 So. 3d 1220, 1224 (Fla. 4th DCA
2011)). Here, the majority of the controlled call addressed uncharged
collateral crimes and contained Woolman’s admissions to those acts.
A playback of the recorded call was requested during the jury’s
deliberations. The erroneously admitted evidence was extremely
prejudicial, minimally relevant, and clearly significant to the jury’s
determination. Cf. Sabine, 58 So. 3d at 948. There is no reasonable
possibility that the error in this case did not contribute to the verdict.
See State v. DiGuilio, 491 So. 2d 1129, 1135 (Fla. 1986).

We do not conclude that the entirety of the recorded controlled
phone call must be excluded; on remand, the trial court must ensure
that those portions of the call that pertain to uncharged collateral
crimes or acts occurring after the dates alleged in the information are
redacted.

Instruction on sexual battery
After considerable discussion of the jury instructions, particularly

as to the sexual battery charge, the jury was instructed that the State
was required to prove “at the time of the offense, the Defendant was
in a position of familial or custodial authority to [the victim].” The trial
court then provided the jury with the definition of custodian that had
been requested by the State: “A ‘custodian’ is someone who has
custody or control of another, or a duty or obligation to care for
another.”2

Woolman had objected to the State’s proposed definition, citing
Hallberg v. State, 649 So. 2d 1355 (Fla. 1994), and he had suggested

an alternative definition. Woolman now argues that the definition
provided to the jury in the instruction was overly broad and contra-
dicts Hallberg. He contends that the instruction and definition as
provided to the jury advised them that if Woolman had custody or
control over the victim then Woolman had custodial authority over her
as required by the statute. Woolman asserts that the jury may therefore
have found him guilty based solely on the conclusion that the victim
was in his custody at the time of the alleged sexual battery and that
such a conclusion would have omitted the essential requirement that
Woolman also have had control or authority over the victim at that
time.

Although Woolman asserts that the issue was argued below and
therefore adequately preserved, we disagree. The instruction error
identified by Woolman on appeal was not the basis for his objection
below. However, Woolman argues in the alternative that the errone-
ous instruction amounted to fundamental error. See Ramirez Ramos
v. State, 274 So. 3d 395, 397 (Fla. 4th DCA 2019). “ ‘[W]here the
instruction pertains to a disputed element of the offense and the error
is pertinent or material to what the jury must consider to convict,’
fundamental error occurs.” Id. (alteration in original) (quoting
Haygood v. State, 109 So. 3d 735, 741 (Fla. 2013), receded from on
other grounds by Knight v. State, 286 So. 3d 147(Fla. 2019)).
Similarly, the giving of an inaccurate definition of a disputed element
of the crime can rise to the level of fundamental error where the
inaccurate definition reduces the State’s burden of proof on an
essential element of the charged offense. Kennedy v. State, 59 So. 3d
376, 381 (Fla. 4th DCA 2011) (citing Reed v. State, 837 So. 2d 366,
368-69 (Fla. 2002)).

In Hallberg, the supreme court addressed the element of “custodial
authority” that is at issue in this case. Hallberg was a junior high
school teacher, and the crimes with which he was charged occurred
during summer recess. Hallberg, 649 So. 2d at 1355-56. The supreme
court determined “that teachers are not, by reason of their chosen
profession, custodians of their students at all times, particularly when
school is recessed for the summer.” Id. at 1357. It then held “that the
term ‘custodial,’ absent a statutory definition, must be construed in
accordance with the commonly understood definition as one having
custody and control of another.” Id. at 1358 (emphasis added).3

Hallberg is clear that “custodial authority” means having “custody
and control of another.” Id. at 1358. It is a conjunctive rather than
disjunctive definition, requiring both custody and control, and it does
not allow for an alternative of “a duty or obligation to care for
another.” Here, the jury was instructed that it could find Woolman
guilty if he had custody or control or a duty to care for the victim.
Whether Woolman had custodial authority over the victim was
heavily disputed at trial. The instruction provided to the jury in this
case was an incorrect statement of law and reduced the State’s burden
as to a contested element of the charged offense; as such, it was
fundamentally erroneous. See Heathcock v. State, 225 So. 3d 362, 364
(Fla. 5th DCA 2017); see also Ramirez Ramos, 274 So. 3d at 398
(“Given the instruction, and the disputed factual issues, the jury was
left to deliberate and convict the defendant based on conduct less than
that required by statute for the crime of sexual battery and its conse-
quent life sentence. This is fundamental error.” (citing Haygood, 109
So. 3d at 741)); Rodriguez v. State, 174 So. 3d 457, 459 (Fla. 4th DCA
2015) (concluding that where instruction “incorrectly defined a
disputed element of the crime in such a way as to reduce the State’s
burden of proof,” fundamental error occurred).

Conclusion
Both the error in admitting the highly prejudicial and minimally

relevant majority of the recorded controlled phone call and the error
in the instruction on the sexual battery charge require reversal.
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Accordingly, we reverse the convictions and sentences for sexual
battery while in a position of familial or custodial authority and lewd
or lascivious molestation and remand for a new trial as to both
charges.

Reversed and remanded. (SILBERMAN and LaROSE, JJ.,
Concur.)
))))))))))))))))))

1Woolman refers to the evidence of sexual activity with the victim after she had
turned sixteen as collateral crime evidence. We adopt his usage without comment on
or acceptance of its veracity.

2The standard jury instruction for sexual battery on a person between the ages of
twelve and eighteen by a person in a position of custodial or familial authority does not
provide a definition for custodial authority. See Fla. Std. Jury Instr. (Crim.) 11.6.

3Although the supreme court agreed with the reasoning of the dissent in this court’s
decision in Hallberg v. State, 621 So. 2d 693, 705-06 (Fla. 2d DCA 1993) (Altenbernd,
J., concurring in part and dissenting in part), which acknowledged that “[c]oncerning
a child, [custody] usually implies that the person has some responsibilities in loco
parentis,” Hallberg, 649 So. 2d at 1357, we disagree with Woolman’s contention that
the definition of custodial authority must include that the defendant stood in the place
of the parent under the supreme court’s Hallberg opinion.

*        *        *

Criminal law—Aggravated assault—Immunity—Stand Your Ground
law—Defendant entitled to new immunity hearing applying amended
statute shifting burden of proof from defendant to state where
immunity hearing was held on the date the amendment became
effective

JUSTIN NELSON, Appellant, v. STATE OF FLORIDA, Appellee. 2nd District. Case
No. 2D18-39. March 18, 2020. Appeal from the Circuit Court for Pinellas County;
Chris Helinger, Judge. Counsel: Howard L. Dimmig, II, Public Defender, and Timothy
J. Ferreri, Assistant Public Defender, Bartow, for Appellant. Ashley Moody, Attorney
General, Tallahassee, and Laurie Benoit-Knox Assistant Attorney General, Tampa, for
Appellee.

(KHOUZAM, Chief Judge.) Justin Nelson appeals his conviction and
sentence for aggravated assault. He was found guilty by a jury after the
circuit court denied his motion to dismiss based on section 776.032,
Florida Statutes (2017), Florida’s “Stand Your Ground” law. Nelson
argues that he is entitled to a new immunity hearing because section
776.032 was amended in 2017 to shift the burden of proof from the
defendant to the State. We agree and reverse. As to Nelson’s remain-
ing claim, we affirm without comment.

The Florida Supreme Court recently held in Love v. State, 286 So.
3d 177, 190 (Fla. 2019), that “[s]ection 776.032(4) is a procedural
change in the law and applies to all Stand Your Ground immunity
hearings conducted on or after the statute’s effective date” (emphasis
added). Because Nelson’s immunity hearing was held on June 9,
2017, the same day the amendment became effective, he is entitled to
a new immunity hearing conducted under the amended statute.
Accordingly, we reverse and remand for proceedings consistent with
this opinion.

Reversed and remanded with directions. (CASANUEVA and
VILLANTI, JJ., Concur.)

*        *        *

BENJAMIN A. CLIFFORD, Appellant, v. STATE OF FLORIDA, Appellee. 2nd
District. Case No. 2D17-5052. March 18, 2020. Appeal from the Circuit Court for
Hillsborough County; Nick Nazaretian, Judge. Counsel: Howard L. Dimmig, II, Public
Defender, and Matthew D. Bernstein, Assistant Public Defender, Bartow, for
Appellant. Ashley Moody, Attorney General, Tallahassee, for Appellee.

(KHOUZAM, Chief Judge.) Benjamin A. Clifford appeals his
conviction and sentence for felony battery. We affirm in all respects
except to remand for the correction of a minor sentencing error
identified in defense counsel’s brief filed pursuant to Anders v.
California, 386 U.S. 738 (1967). See In re Anders Briefs, 581 So. 2d
149, 152 (Fla. 1991) (“[A]ppellate courts are to follow the Anders
procedure fully even when costs or other minor sentencing errors are
raised in ‘no merit’ briefs.”). The record shows that the circuit court

granted both of Clifford’s motions to correct sentencing error, finding
that the sentencing court had failed to give him notice of his right to a
hearing to contest the $100 public defender fee when announcing its
imposition at sentencing. See Newton v. State, 262 So. 3d 849, 849-50
(Fla. 2d DCA 2018). Although the circuit court repeatedly ordered
that the fee be stricken, it appears that an amended order has not been
entered. Accordingly, we remand for the entry of an amended order
on fees and costs.

Affirmed; remanded with directions. (CASANUEVA and VIL-
LANTI, JJ., Concur.)

*        *        *

Criminal law—First degree felony—Sentencing—Withhold of adjudi-
cation—Trial court’s improper withholding of adjudication on defen-
dant’s first degree felony conviction is affirmed where state failed to
contemporaneously object—Improperly withholding adjudication is
not fundamental error

STATE OF FLORIDA, Appellant, v. NELSON ERVIN, Appellee. 4th District. Case
No. 4D19-626. March 18, 2020. Appeal from the Circuit Court for the Seventeenth
Judicial Circuit, Broward County; Andrew L. Siegel, Judge; L.T. Case No. 18-
003737CF10A. Counsel: Ashley Moody, Attorney General, Tallahassee, and Allan R.
Geesey, Assistant Attorney General, West Palm Beach, for appellant. Carey
Haughwout, Public Defender, and Claire Victoria Madill, Assistant Public Defender,
West Palm Beach, for appellee.

(KUNTZ, J.) The State appeals the circuit court’s order withholding
adjudication on Nelson Ervin’s no contest plea to a first degree felony.
We agree the court erred in withholding adjudication. But, at the time
of sentencing, the State did not object to the court withholding
adjudication. So we affirm.

i. Background
Ervin pleaded no contest to armed burglary of a dwelling, a first

degree felony; two counts of dealing in stolen property, second degree
felonies; and two counts of false ownership information to a pawn
broker, third degree felonies.

On the day of sentencing, Ervin’s Criminal Punishment Code
scoresheet listed the primary offense as armed burglary of a dwelling,
a first degree felony. The scoresheet listed another case under
“additional offenses” and listed one count of burglary of a dwelling,
three counts of dealing in stolen property, and two counts of false
ownership information to pawn an item. The scoresheet showed the
lowest permissible prison sentence was 78 months.

At sentencing, Ervin’s counsel asked the court to withhold
adjudication, explaining that the victim did not want to “see this
young man convicted.” Ervin’s counsel indicated the State was “up in
the air about whether or not adjudication should be withheld.”
Consistent with that message, the prosecutor told the court: “Just as far
as the withhold, judge, can or can[’]t withhold on that so that’s the
State’s position.”

The court withheld adjudication on all five counts.

ii. Analysis
On appeal, the State argues the court was barred from withholding

adjudication on one count because of Ervin’s plea to a first degree
felony. The State is correct.

The controlling statute specifically states that “the court may not
withhold adjudication of guilt upon the defendant for: (a) Any capital,
life, or first degree felony offense.” § 775.08435(1)(a), Fla. Stat.
(2019). Based on the statute, it is reversible error for a court to
withhold adjudication on first degree felony convictions. See State v.
Foster, 114 So. 3d 422, 422 (Fla. 5th DCA 2013).

Had the State raised the objection, and had the court still withheld
adjudication, we would be compelled to reverse. But, at most, the
State was ambivalent and failed to contemporaneously object. See,
e.g., Castor v. State, 365 So. 2d 701, 703 (Fla. 1978); State v. Rivera,
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249 So. 3d 1314, 1316 (Fla. 5th DCA 2018) (citing Jackson v. State,
983 So. 2d 562, 568 (Fla. 2008)).

Based on the State’s failure to object, we can reverse only if the
error is fundamental. And we have previously rejected an argument
that improperly withholding adjudication is fundamental error. State
v. Calvert, 15 So. 3d 946, 949 (Fla. 4th DCA 2009) (citing State v.
Ackerman, 785 So. 2d 1229, 1231 (Fla. 4th DCA 2001)).

iii. Conclusion
The State’s failure to contemporaneously object at sentencing, and

its near acquiescence to Ervin’s request that the judge withhold
adjudication, require us to affirm the court’s ruling.

Affirmed. (WARNER and KLINGENSMITH, JJ., concur.)

*        *        *

Criminal law—Post conviction relief—Ineffective assistance of coun-
sel—Rejection of plea offer—Error to summarily deny claims that
defendant rejected favorable plea offer because counsel misadvised
defendant that the state could not use hearsay to prove its case at
violation of probation hearing and that trial court could not impose
consecutive sentences following hearing—Record does not refute
defendant’s allegations

JEAN MATHIEU, Appellant, v. STATE OF FLORIDA, Appellee. 4th District. Case
No. 4D19-1029. March 18, 2020. Appeal of order denying rule 3.850 motion from the
Circuit Court for the Seventeenth Judicial Circuit, Broward County; Martin S. Fein,
Judge; L.T. Case No. 11-015001CF10A. Counsel: Daniel J. Tibbitt of Law Offices of
Daniel J. Tibbitt, P.A., North Miami, for appellant. Ashley Moody, Attorney General,
Tallahassee, and Kimberly T. Acuña, Assistant Attorney General, West Palm Beach,
for appellee.

ON MOTION FOR CLARIFICATION OF OPINION
[Original Opinion at 45 Fla. L. Weekly D267a]

(PER CURIAM.) We grant the parties’ joint motion for clarification
of our February 5, 2020 opinion and modify the opinion to reflect
appellant’s correct sentence.

Jean Mathieu appeals the summary denial of his motion for
postconviction relief pursuant to Florida Rule of Criminal Procedure
3.850. We reverse the trial court’s summary denial of two claims of
ineffective assistance of counsel associated with appellant’s rejection
of a favorable plea offer. Alcorn v. State, 121 So. 3d 419, 430 (Fla.
2013). We affirm on the remaining points without further discussion.

Appellant’s claims stem from violation of probation (VOP)
proceedings. He was on probation following two drug convictions.
Relevant to this appeal is that the state alleged that appellant violated
the terms of that probation by committing a new criminal offense of
domestic battery. The state also charged appellant with that new
offense.

Appellant rejected offers to resolve both the VOP and substantive
cases. Following a VOP hearing, the trial court found that appellant
violated probation because of that domestic battery. The trial court
revoked appellant’s probation and sentenced him on the original
offenses to consecutive terms of fifteen years in prison on Count I and
ten years of probation on Count II. This court affirmed. Mathieu v.
State, 199 So. 3d 278 (Fla. 4th DCA 2016).

Appellant timely filed the instant rule 3.850 motion, alleging that
he rejected a favorable plea offer for two reasons.

First, appellant alleges that he rejected the plea because counsel
assured him that the victim would not appear at the VOP hearing and
that the state could not prove its case with hearsay and without her
presence. His claim is that counsel was ineffective because he was
unaware that the state could use hearsay in VOP proceedings. See
Russell v. State, 982 So. 2d 642, 646 (Fla. 2008) (recognizing hearsay
is admissible in violation of probation proceedings, but hearsay alone
may not form the sole basis for revocation).

The record reflects that the plea offers were made and available

before the hearing. Alcorn, 121 So. 3d at 430. Significantly, it also
reflects that the state used hearsay to the extent permissible to support
the violation.

As a second point of ineffectiveness, appellant alleges that counsel
misadvised him that the trial court could not impose consecutive
sentences following the VOP, as it did, because his original sentences
were concurrent. See Troncoso v. State, 825 So. 2d 494, 497 (Fla. 3d
DCA 2002) (“The fact that the original terms of probation were
ordered to run concurrently does not mandate that the sentences
imposed after violation of probation also run concurrently.”).
Appellant alleges that he would have accepted the favorable plea if
properly advised.

We reverse and remand for further proceedings because the record
does not refute appellant’s allegations regarding those claims. See
generally Holmes v. State, 275 So. 3d 660 (Fla. 4th DCA 2019)
(remanding for further review of claim that movant rejected a
favorable plea offer where counsel misrepresented the likelihood of
success at trial and failed to discuss prison releasee reoffender and
mandatory sanctions, if convicted at trial). As noted above, we affirm
the trial court’s denial of the remaining claims.

Affirmed in part; Reversed in part; and Remanded. (LEVINE, C.J.,
TAYLOR AND DAMOORGIAN, JJ., concur.)

*        *        *

Torts—Product liability—Benzene—Legal cause—Proper standard—
Action alleging that plaintiff was exposed to defendants’ alleged
benzene-containing products during plaintiff’s four decades of install-
ing flooring, causing defendant to develop diseases from which he has
suffered life-threatening injuries—No error in granting defendants’
motions for summary judgment on causation where, according to
plaintiff’s own experts, each defendant’s product contributed only a
small fraction of plaintiff’s lifetime exposure, far below the threshold
amount likely to have caused plaintiff’s disease—Each defendant met
its burden of showing that its product did not produce or contribute
substantially to producing plaintiff’s disease so that it could reasonably
be said that, regardless of that product’s defect or defendants’
negligence, plaintiff’s disease still would have occurred

ROBERT J. O’DONNELL and SANDRA O’DONNELL, Appellants, v. W.F.
TAYLOR CO., INC., ARMSTRONG WORLD INDUSTRIES, INC., ROBERTS
CONSOLIDATED INDUSTRIES, INC., DAP PRODUCTS INC., and WHITAKER
OIL COMPANY, Appellees. 4th District. Case No. 4D18-3772. March 18, 2020.
Appeal from the Circuit Court for the Fifteenth Judicial Circuit, Palm Beach County;
James Nutt, Judge; L.T. Case No. 2013CA017987. Counsel: Lee B. Lesher and Scott
Frieling of Allen Stewart, P.C., Dallas, Texas, and Sean Cox of Law Offices of Sean R.
Cox, Dallas, Texas, and Todd Romano of Romano Law Group, West Palm Beach, for
appellants. Walter G. Latimer and June G. Hoffman of Fowler White Burnett, P.A,
Miami, for appellee W.F. Taylor Co., Inc. Marie A. Borland, William J. Judge, Jr., and
Ryan J. Leuthauser of Hill, Ward & Henderson, P.A., Tampa, and J. Alan Harrell of
Phelps Dunbar LLP, Baton Rouge, Louisiana, for appellee Armstrong World
Industries, Inc. Edward J. Briscoe and June G. Hoffman of Fowler White Burnett, P.A.,
for appellee Roberts Consolidated Industries, Inc. Carol M. Rooney of Butler
Weihmuller Katz Craig LLP, Tampa, for appellee DAP Products Inc. Mark A.
Emanuele and Charles Norris of Lydecker | Diaz, Miami, for appellee Whitaker Oil
Company.

(PER CURIAM.) In this negligence and product liability case, the
plaintiffs (husband and wife) appeal from the circuit court’s final
judgment granting the five defendants’ companion motions for
summary judgment on causation. The plaintiffs argue that the circuit
court applied an incorrect “but for” causation standard, and also erred
in failing to apply the “substantial contributor” causation standard. We
disagree with the plaintiffs’ argument. Therefore, we affirm the final
judgment.

Background
The plaintiffs sued the defendants in counts for negligence and

product liability, alleging that, during the husband’s four decades of
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installing carpets and flooring, he was exposed to the defendants’
alleged benzene-containing products, causing him to develop a blood
and bone marrow disease, from which he has suffered life-threatening
injuries, and his wife has suffered the loss of consortium.

Each defendant moved for summary judgment on causation. Each
defendant argued that, regardless of the husband’s exposure to their
respective product, the husband still would have developed the
disease. In support, each defendant relied upon the plaintiffs’ experts’
depositions, during which the experts testified they could not say that
the low range of exposure to each product was sufficient for any one
product to have caused the husband’s disease. In other words, the
defendants argued, no genuine issue of material fact existed that the
husband’s exposure to their respective product did not reach the
necessary level for the plaintiffs’ experts to establish causation.

The plaintiffs responded that the defendants were relying on an
incorrect “but for” causation standard. According to the plaintiffs, the
proper causation standard was the “substantial contributor” standard,
which required the plaintiffs to prove only that each defendant’s
product “contributed substantially” to producing the husband’s
disease in order to establish causation.

The circuit court entered an order granting the defendants’ motions
for summary judgment. The circuit court reasoned, in pertinent part:

The plaintiff[s] concede[ ] the [defendants’] products contributed
only a small fraction of [the husband’s] lifetime exposure. Measured
in parts per million years (ppm-y), it was far below the threshold
amount likely to have caused [the husband’s] illness. The [defen-
dants’] products cannot be said to have made a statistically significant
difference. Accordingly, the plaintiff[s] concede[ ] [the defendants’
products] were not a “but-for” cause of [the husband’s] illness. The
[husband’s] illness would likely have occurred regardless of the
[defendants’] actions and their actions alone were not enough to be the
likely cause. Traditional legal causation is lacking.

Plaintiff[s] contend[ ] that [they are], nonetheless, entitled to argue
to a jury that [the husband’s] exposure to the [defendants’] products
was a “substantial” contributor to his disease. This Court rejects that
approach . . . .

In Florida, substantiality is not an independent test for legal
causation. It supplements traditional “but for” causation but is no
substitute for it. Factual causation remains a foundational, threshold
element. . . .

The substantiality language was adopted to plug gaps in the but-for
principle. It is used to describe why concurrent or sequential tortfea-
sors will be held liable in cases where it cannot be determined which
actor actually caused the damage. As the Notes on Use of Standard
Jury Instructions for legal cause [403.12] explain[,] the “substantially
contributing” language is not an “additional standard for the jury to
consider in determining whether negligence [or a defect in a product]
was a legal cause of damage but only negates the idea that a defendant
is excused from the consequences of his or her negligence by reason
of some other cause concurring in time and contributing to the same
damage.” Indeed, [Instruction 403.12’s] Note 1[ ] further reaffirms the
but-for test remains the general standard to “be given in all cases.”

Analysis
Our review of an order granting summary judgment is de novo.

Volusia Cty. v. Aberdeen at Ormond Beach, L.P., 760 So. 2d 126, 130
(Fla. 2000). “The law is well settled in Florida that a party moving for
summary judgment must show conclusively the absence of any
genuine issue of material fact and the court must draw every possible
inference in favor of the party against whom a summary judgment is
sought.” Moore v. Morris, 475 So. 2d 666, 668 (Fla. 1985). “If the
evidence raises any issue of material fact, if it is conflicting, if it will
permit different reasonable inferences, or if it tends to prove the
issues, it should be submitted to the jury as a question of fact to be
determined by it.” Id. However, “[t]he judgment sought must be

rendered immediately if the pleadings and summary judgment
evidence on file show that there is no genuine issue as to any material
fact and that the moving party is entitled to a judgment as a matter of
law.” Fla. R. Civ. P. 1.510(c).

Applying the foregoing standards of review, and after reviewing
the undisputed summary judgment evidence on file, we conclude that
the five defendants were entitled to judgment as a matter of law.

The plain language of Florida Standard Jury Instruction (Civil)
403.12 and its Notes on Use provide, in pertinent part:

403.12 LEGAL CAUSE
a. Legal cause generally:
[A defect in a product] [Negligence] is a legal cause of [loss]

[injury] [or] [damage] if it directly and in natural and continuous
sequence produces or contributes substantially to producing such
[loss] [injury] [or] [damage], so that it can reasonably be said that, but
for the [defect] [negligence], the [loss] [injury] [or] [damage] would
not have occurred.

b. Concurring cause:
In order to be regarded as a legal cause of [loss] [injury] [or]

[damage], [a defect in a product] [negligence] need not be the only
cause. [A defect in a product] [Negligence] may be a legal cause of
[loss] [injury] [or] [damage] even though it operates in combination
with [the act of another] [some natural cause] [or] [some other cause]
if the [defect] [negligence] contributes substantially to producing such
[loss] [injury] [or] [damage].

. . . .

NOTES ON USE FOR 403.12

1. Instruction 403.12a (legal cause generally) is to be given in all
cases. Instruction 403.12b (concurring cause), to be given when the
court considers it necessary, does not set forth any additional standard
for the jury to consider in determining whether negligence was a legal
cause of damage but only negates the idea that a defendant is excused
from the consequences of his or her negligence by reason of some
other cause concurring in time and contributing to the same dam-
age. . . .

 2. The jury will properly consider instruction 403.12a not only in
determining whether defendant’s negligence is actionable but also in
determining whether claimant’s negligence contributed as a legal
cause to claimant’s damage, thus reducing recovery.

3. Instruction 403.12b must be given whenever there is a conten-
tion that some other cause may have contributed, in whole or part, to
the occurrence or resulting injury. . . .

Fla. Std. Jury Instr. (Civil) 403.12 (emphasis added).
Consistent with Instruction 403.12 and the summary judgment

standards of review, each defendant’s summary judgment motion had
the burden to disprove the plaintiffs’ causation theory. That is, each
defendant had the burden to show that its product did not produce or
contribute substantially to producing the husband’s disease, so that it
can reasonably be said that, regardless of that product’s defect or that
defendant’s negligence, the husband’s disease still would have
occurred.

Here, each defendant met that burden. As the trial court found, the
plaintiffs conceded that each of the defendants’ products contributed
only a small fraction of the husband’s lifetime exposure, far below the
threshold amount likely to have caused the husband’s illness. None of
the defendants’ products made a statistically significant difference in
causing the husband’s disease.

The plaintiffs nevertheless rely upon on our decision in Cohen v.
Philip Morris USA, Inc., 203 So. 3d 942 (Fla. 4th DCA 2016), to argue
that summary judgment was inappropriate here. However, Cohen is
distinguishable.

In Cohen, one of the defendants, Philip Morris, moved for a
directed verdict, arguing the plaintiff failed to introduce evidence
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establishing that his wife’s use of Philip Morris cigarettes was a legal
cause of her chronic obstructive pulmonary disease and lung cancer
resulting in her death. Id. at 945. Philip Morris acknowledged that the
plaintiff’s wife had smoked its cigarettes for “three years and a couple
of months, or some undefined ‘significant’ amount of time,” and for
6.33 pack years in the early 1950s. Id. However, Philip Morris argued,
the plaintiff’s expert testimony did not establish that its cigarettes were
a “but for” or “substantial” cause of disease and death, as the plain-
tiff’s expert did not testify that if the plaintiff’s wife had not smoked
Philip Morris’s cigarettes, her “injury would not have occurred.” Id.
The trial court granted Philip Morris’s motion. Id.

We reversed. Id. at 951. In reaching that decision, we first relied
upon the First District’s observation of the burden of proof in a
tobacco case:

In the context of a tobacco case such as this, the plaintiff must
typically prove an addiction to cigarettes containing nicotine and that
this addiction was a legal cause of the illness at issue. (“‘Addiction is
a legal cause of death if it directly and in a natural and continuous
sequence produces or contributes substantially to producing such
death . . . so that it can reasonably be said that, but for the addiction to
cigarettes containing nicotine, the death would not have occurred.’ ”)
[R.J. Reynolds Tobacco Co. v.] Martin, 53 So. 3d [1060,] 1065 [(Fla.
1st DCA 2010)] . . . .

Id. at 949-50 (quoting Whitney v. R.J. Reynolds Tobacco Co., 157 So.
3d 309, 313 (Fla. 1st DCA 2014)) (emphasis added).

Having recognized the burden of proof in a tobacco case, we then
expressly relied upon the First District’s opinion for our reasoning as
to why Philip Morris’s directed verdict argument failed in Cohen:

Here, in directing a verdict in [the defendants’] favor on the issue
of causation, the learned trial court erred in its interpretation of [the
plaintiff’s expert’s] testimony and the standard for establishing
causation. [The plaintiff’s expert] was essentially asked whether he
could say that [the plaintiff] would not have developed lung cancer at
all, if she had only smoked regular cigarettes rather than the cigarettes
with the alleged design defects. [The plaintiff’s expert] replied that he
could not say that, “because it’s not clear that there is a doubling of the
risk produced by these design changes, which is what would be
required to make a statement of more than 50 percent . . . more likely
than not.” But this was neither the ultimate issue nor the correct legal
standard for causation.

[The plaintiff] did not claim that she never would have developed
lung cancer if she had smoked non-filtered, full-flavored cigarettes
instead of [the defendants’] engineered cigarettes. Such a claim would
have been unsupportable on the evidence, and [the defendants]
themselves conceded that all cigarettes can cause lung cancer.
Rather, [the plaintiff’s] claim asserted that [the defendants’] ciga-
rettes with the defective designs increased her risk of becoming and
remaining addicted to smoking and of developing lung cancer . . . .

Id. at 950 (quoting Whitney, 157 So. 3d at 312-13) (emphasis added).
As the above emphasized language shows, the unique addictive

nature of cigarette smoking was the ultimate issue in that case, as it
was in Cohen. Thus, based on the First District’s reasoning, we
similarly held in Cohen that Philip Morris was not entitled to a
directed verdict on the causation element simply because the plain-
tiff’s experts were unable to say that the plaintiff’s wife would not
have developed her fatal diseases if she had not smoked Philip Morris
cigarettes or that the wife would have developed her fatal diseases if
she had smoked only Philip Morris cigarettes.

The instant case is distinguishable from Cohen. Here, it is undis-
puted that the defendants’ products do not possess any of the addictive
qualities of cigarettes, and none of the defendants conceded that any
of their products causes the disease from which the plaintiff husband
suffers. Instead, each defendant relied upon the plaintiffs’ experts’

depositions, during which the experts testified they could not say that
the low range of exposure to any of the defendants’ products was
sufficient to have caused the husband’s disease. According to the
plaintiffs’ experts, each of the defendants’ products contributed only
a small fraction of the husband’s lifetime exposure, far below the
threshold amount likely to have caused the husband’s disease. Based
on this evidence, the defendants showed no genuine issue of material
fact existed that the husband’s exposure to their respective products
did not reach the necessary level for the plaintiffs’ experts to establish
causation.

Conclusion
Based on the foregoing, we affirm the circuit court’s final summary

judgment as to each of the five defendants. On all other arguments
which the plaintiffs have raised in this appeal, we affirm without
further discussion.

Affirmed. (GROSS, CIKLIN, and FORST, JJ., concur.)

*        *        *

Paternity—Child support—Title IV-D cases—Modification—Redirec-
tion of payments—Motion to set aside final judgment or redirect child
support payments filed by Department of Revenue based on obligee
mother’s receipt of public services—Trial court erred in entering post-
judgment order directing all child support payments be made through
state disbursement unit where final judgment called for direct
payments to mother and trial court made no findings that modification
was in best interests of child, that a substantial change in circumstances
had occurred, or that any other valid ground for modification ap-
plied—Redirection of payment constitutes a modification of the final
judgment—While not alleging any legally sufficient ground for
modification, department’s motion did state a sufficient claim for
vacating final judgment where it alleged that department counsel made
a mistake by approving a final judgment which was inconsistent with
state law—Florida law states that, by accepting public assistance on
behalf of a child, a recipient assigns to the department any right, title,
and interest to support the recipient may be owed—By allowing
parents in a Title IV-D case to agree to have support payments bypass
state depository, final judgment did not comport with federal and state
requirements—Nothing in plain language of section 409.2564(8)
precludes statute from applying to a paternity case in which depart-
ment intervened to enforce obligation of support under Title IV-D—
Although section 61.13 contains language which assumes that support
orders could be payable directly to obligee in Title IV-D cases, this
language is inconsistent with requirements of section 61.1824 which
was enacted more recently and, therefore, controls—Moreover,
section 61.1824 is the more specific statute regarding the responsibili-
ties of disbursement unit—Remand for trial court to reconsider
department’s request to set aside final judgment

ANDREW BOUKZAM, Appellant, v. JOSSI JUGO and DEPARTMENT OF
REVENUE, CHILD SUPPORT ENFORCEMENT, Appellees. 4th District. Case No.
4D19-1240. March 18, 2020. Appeal from the Circuit Court for the Seventeenth
Judicial Circuit, Broward County; Gina Hawkins, Judge; L.T. Case No.
062018DR007729AXXXCE. Counsel: Dara L. Schottenfeld of David J. Schottenfeld,
P.A., Plantation, for appellant. Ashley Moody, Attorney General, and Toni C.
Bernstein, Senior Assistant Attorney General, Tallahassee, for appellee Department of
Revenue.

ON MOTION FOR REHEARING

(TAYLOR, J.)

Introduction
We grant appellant’s motion for rehearing, withdraw our previous

decision, and issue the following opinion in its place.
Andrew Boukzam, the father of a minor child, appeals a post-

judgment order directing that all child support payments be made
through the State of Florida Disbursement Unit. We reverse the order,
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because the trial court improperly modified the final judgment without
finding that the modification was in the best interest of the child, that
a substantial change in circumstances had occurred, or that any other
valid ground for modification applied. However, on remand, the trial
court should reconsider whether the final judgment should be set aside
under Florida Family Law Rule of Procedure 12.540(b)(1) on the
ground that the Department’s approval of the final judgment was due
to “mistake, inadvertence, surprise, or excusable neglect.”

Facts and Procedural History
Following the entry of a final administrative order establishing

child support, the father filed a petition to determine paternity.
The Department of Revenue (“the Department”) moved to

intervene in the paternity action, alleging that the mother was
receiving public assistance or was otherwise eligible for Title IV-D
services from the Department. The trial court granted the Depart-
ment’s motion to intervene as a party.

The trial court eventually entered an Agreed Superseding Final
Judgment, which incorporated the parents’ settlement agreement
regarding child support and parenting issues. Before the final
judgment was submitted to the trial court, the Department’s counsel
agreed via email to the entry of the judgment.

The settlement agreement stated that the father would make child
support payments “directly to the MOTHER by direct deposit to such
account as she may from time to time designate in writing.”

The Department later moved to set aside the final judgment or, in
the alternative, for redirection of the child support payments. In the
Department’s amended motion, the Department maintained that its
previous attorney had mistakenly approved the final judgment with
respect to how the support was to be paid. The Department alleged
that the mother was receiving public assistance and had assigned her
rights to the Department. Under Florida law, the Department argued,
“the support must be paid through the Support Depository.” The
Department thus requested that the final judgment be set aside or
“amended to direct the payments to be made through the Support
Depository.” However, the Department did not allege that a redirec-
tion in payments was in the best interest of the child, that there had
been a change in circumstances, or that a default in payment had
occurred.

At the hearing on the Department’s motion, the Department
maintained that its previous attorney had made a mistake in approving
the final judgment and did not catch that the support payments would
be paid directly to the mother. The Department also pointed out that
the mother had assigned her rights to the Department by accepting
public assistance. The Department asserted that under section
409.2564, Florida Statutes, any order of support must require the
payments to be made through the depository. The Department also
suggested that it could not meet its enforcement responsibilities under
Chapter 61 if the payments were made directly to the mother, as the
Department would have no way of knowing whether the father was
complying with the order. In response, the father raised the same
arguments that he now raises in this appeal.

At the conclusion of the hearing, the trial court ruled that it would
deny the Department’s motion to set aside the final judgment but grant
the Department’s motion for redirection of payments. The trial court
reasoned that Florida law required payments to be “made through the
depository.” The trial court further reasoned: “I’m not changing any
agreement whatsoever. The amounts are not changing. The only thing
that’s being changed . . . is the fact that it’s being paid to the deposi-
tory.”

Consistent with its oral pronouncement, the trial court entered an
order denying the Department’s motion to set aside the final judgment
but granting the Department’s motion for redirection of payments.
The trial court ordered that all child support payments must be made

through the State of Florida Disbursement Unit. This appeal ensued.

Standard of Review
Where the modifiability of a support obligation turns on an issue of

law, the standard of review is de novo. deLabry v. Sales, 134 So. 3d
1110, 1115 (Fla. 4th DCA 2014). Issues of statutory interpretation are
also reviewed de novo. Therlonge v. State, 184 So. 3d 1120, 1121
(Fla. 4th DCA 2015).

Legal Analysis

A. The Father’s Arguments
On appeal, the father contends that the trial court erred in granting

the Department’s motion for redirection of payments. Specifically, the
father argues that because the final judgment called for direct
payments to the mother, the trial court improperly modified the final
judgment by granting redirection of the payments without requiring
a showing of a default in payment or a change in circumstances. The
father also argues that Florida law does not require support payments
to be made through the depository under the circumstances of this
case.

We disagree with the father’s argument that Florida law does not
require support payments to be made through the depository.
However, we conclude that the trial court improperly modified the
final judgment without making a finding that a valid ground for
modification applied.

B. Section 61.13 and Branscomb
Section 61.13(1)(a)2., Florida Statutes, governs a circuit court’s

continuing jurisdiction to modify “the amount and terms and condi-
tions” of child support payments:

2. The court initially entering an order requiring one or both parents to
make child support payments has continuing jurisdiction after the
entry of the initial order to modify the amount and terms and condi-
tions of the child support payments if the modification is found by the
court to be in the best interests of the child; when the child reaches
majority; if there is a substantial change in the circumstances of the
parties; if s. 743.07(2) applies; or when a child is emancipated,
marries, joins the armed services, or dies. The court initially entering
a child support order has continuing jurisdiction to require the obligee
to report to the court on terms prescribed by the court regarding the
disposition of the child support payments.

§ 61.13(1)(a)2., Fla. Stat. (2018). The grounds for modification under
this statute are stated in the disjunctive. Moreover, this court has
reaffirmed the principle that a contract may not “divest the courts of
their authority to modify child support, for inherent in a court’s
authority is the authority to modify child support—regardless of any
agreement between the parties.” deLabry, 134 So. 3d at 1116 (quoting
Guadine v. Guadine, 474 So. 2d 1245 (Fla. 4th DCA 1985)).

Additionally, section 61.13(1)(d)3., Florida Statutes, states that an
affidavit alleging a default in payment of child support is a ground for
requiring that payments be made through the depository:

3. For support orders payable directly to the obligee, any party, or the
department in a IV-D case, may subsequently file an affidavit with the
depository alleging a default in payment of child support and stating
that the party wishes to require that payments be made through the
depository. The party shall provide copies of the affidavit to the court
and to each other party. Fifteen days after receipt of the affidavit, the
depository shall notify all parties that future payments shall be paid
through the depository, except that income deduction payments shall
be made to the State Disbursement Unit.

§ 61.13(1)(d)3., Fla. Stat. (2018) (emphasis added).
In Florida Department of Health and Rehabilitative Services v.

Branscomb, 597 So. 2d 922 (Fla. 2d DCA 1992), the Second District
addressed a factual scenario similar to that in the present case. There,
the Second District held that HRS, as the subrogee of a wife who
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received public assistance, was not entitled to modify a final judgment
of separation in order to compel the husband to make his child support
payments through the county depository, absent an allegation of a
change in circumstances or a default by the husband. Id. at 923. HRS’s
petition merely alleged “in standardized language” that the petitioner
was “unable to enforce her entitlement to receive child support
without the payments being paid through the Clerk of the Circuit
Court.” Id. Thus, there is no indication in Branscomb that HRS’s
petition alleged that modification of the method of payment was in the
best interest of the child.

The separation order at issue in Branscomb did not require the
support to be paid through the county depository. Id. Under the 1989
version of section 61.13(1)(d) in effect in Branscomb, all child support
orders were required to direct payment of child support through the
county depository unless the parties requested, and the court found
that it was in the best interest of the child, for payments to be otherwise
made. Id. at 923 n.1. The Second District assumed that the parties had
made such a request. Id.

Although the Second District was unsure whether “the extensive
regulation of child support that is statutorily required in a divorce is
also essential when the parents are merely subject to a separation order
under section 61.10,” the court concluded that it had “no need to
resolve this issue in this case.” Id. Instead, the court assumed that
section 61.13(1)(d) applied to the separation order, and then reasoned
that HRS, which had no greater rights than the wife, was entitled to
seek a change of the method of payment only if the husband defaulted:

Assuming the requirements of section 61.13(1)(d) apply to this
order entered under section 61.10, HRS has the “same rights as” Mrs.
Branscomb. Once she elected not to require the support payments to
be made through the depository, she was entitled to seek a change of
that method only if her husband defaulted. § 61.13(1)(d) 4., Fla. Stat.
(1989). HRS has not established in this case that it has greater rights
in this regard than does Mrs. Branscomb.

Id. at 923. Finally, the court explained that “HRS did not prove to the
trial court and it has not proven to this court that the separation order
must be modified to fulfill any federal mandate.” Id.

C. The Trial Court Improperly Modified the Final Judgment
Here, one of the terms of the settlement agreement, which was

incorporated in the final judgment, was that the father would make
child support payments “directly to the MOTHER by direct deposit to
such account as she may from time to time designate in writing.” The
trial court appeared to reason that a mere redirection of payment was
not a modification of the final judgment. We disagree and hold that the
trial court’s order constituted a modification of the final judgment.

We disagree with the Department’s argument that because the
parents’ settlement agreement allowed the mother to designate the
account into which the support payments would be directly deposited,
the Department—as the assignee/subrogee of the mother—had the
right to redesignate the depository as the new account into which the
father’s child support payments would be made. The Department’s
interpretation of the settlement agreement is inconsistent with the
plain language of the agreement, which required support payments to
be made “directly to the MOTHER.” Because the settlement agree-
ment did not provide for payment through the depository, the trial
court’s order for redirection of the child support payments constituted
a modification of the final judgment.

Accordingly, we conclude that the trial court’s order improperly
modified the final judgment where the trial court did not find that the
modification was in the best interest of the child, that there had been
a substantial change in circumstances, that a default occurred, or that
there was any other legal ground for modification of the terms of
payment as established in the final judgment.

D. The Department’s Motion Stated a Sufficient Claim for Vacat-

ing the Final Judgment
Although the Department’s motion did not allege any legally

sufficient ground for modification of the judgment (such as that
modification was in the best interest of the child), the Department’s
motion stated a sufficient claim for vacating the final judgment.1

Florida Family Law Rule of Procedure 12.540(b)(1) allows the
court to relieve a party from a final judgment on the ground of
“mistake, inadvertence, surprise, or excusable neglect.” Here, the
Department alleged that it simply made a mistake when it approved a
final judgment that was inconsistent with Florida law. Thus, the
Department’s motion stated a facially sufficient claim for vacating the
final judgment.

As will be explained below, by allowing the father to make
payments directly to the mother in a Title IV-D case, the final
judgment was inconsistent with Florida law.

E. Florida Law Requires Child Support Payments in Title IV-D
Cases Involving the Department to be Made to the Depository
Current Florida law mandates that child support payments be made

through the depository in Title IV-D cases.
Although Branscomb bears some factual similarities to this case,

we find that this case is distinguishable from Branscomb in one key
respect. Branscomb was decided under the 1989 statutory scheme. In
Branscomb, there was no showing that child support payments had to
be made through the depository in Title IV-D cases to fulfill any
federal mandate. However, the relevant statutory law has changed
since Branscomb was decided.

To qualify for certain federal funds, a State “must certify that it will
operate a child support enforcement program that conforms with the
numerous requirements set forth in Title IV-D of the Social Security
Act.” Blessing v. Freestone, 520 U.S. 329, 333 (1997).

Title IV-D of the Social Security Act requires a State plan for child
support to operate a State Disbursement Unit by October 1, 1998. 42
U.S.C. § 654(27) (2018). Under federal law, a Title IV-D agency must
establish and operate a State Disbursement Unit for the collection and
disbursement of payments under support orders in all cases being
enforced under the State IV-D plan. 45 C.F.R. § 302.32(a)(1).

Consistent with federal requirements, Florida law provides that the
State Disbursement Unit “shall be responsible for the collection and
disbursement of payments” in “[a]ll support cases enforced by the
department pursuant to Title IV-D of the Social Security Act.” §
61.1824(1)(a), Fla. Stat. (2018).

Florida law also states that, by accepting public assistance on
behalf of a child, a recipient “assigns to the department any right, title,
and interest to support the recipient may be owed.” § 409.2561(2)(a),
Fla. Stat. (2018). The Department is then subrogated to the right of the
child or the child’s custodian “to prosecute or maintain any support
action or action to determine paternity or execute any legal, equitable,
or administrative remedy existing under the laws of the state to obtain
reimbursement.” § 409.2561(3), Fla. Stat. (2018).

Actions for support are governed by section 409.2564, Florida
Statutes, which states in relevant part:

(1) In each case in which regular support payments are not being
made as provided herein, the department shall institute, within 30
days after determination of the obligor’s reasonable ability to pay,
action as is necessary to secure the obligor’s payment of current
support, any arrearage that may have accrued under an existing order
of support, and, if a parenting time plan was not incorporated into the
existing order of support, include either a signed, agreed-upon
parenting time plan or a signed Title IV-D Standard Parenting Time
Plan, if appropriate. . . .

(2) The order for support entered pursuant to an action instituted by
the department under subsection (1) shall require that the support
payments be made periodically to the department through the
depository. . . .
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* * *
(4) Whenever the Department of Revenue has undertaken an action

for enforcement of support, the Department of Revenue may enter into
an agreement with the obligor for the entry of a judgment determining
paternity, if applicable, and for periodic child support payments based
on the child support guidelines schedule in s. 61.30. . . .

(5) Whenever the department has undertaken an action to deter-
mine paternity, to establish an obligation of support, or to enforce or
modify an obligation of support, the department shall be a party to the
action only for those purposes allowed under Title IV-D of the Social
Security Act. . . .

* * *
(8) In cases in which support is subject to an assignment as

provided under 45 C.F.R. s. 301.1, the department shall, upon
providing notice to the obligor and obligee, direct the obligor or other
payor to change the payee to the appropriate depository.

§ 409.2564, Fla. Stat. (2018) (emphasis added).
Notwithstanding the foregoing statutory provisions, section

61.13(1)(d) contemplates that support orders may be payable directly
to the obligee even in Title IV-D cases:

2. If both parties request and the court finds that it is in the best
interest of the child, support payments need not be subject to immedi-
ate income deduction. Support orders that are not subject to immedi-
ate income deduction may be directed through the depository under
s. 61.181 or made payable directly to the obligee. Payments made by
immediate income deduction shall be made to the State Disbursement
Unit. The court shall provide a copy of the order to the depository.

3. For support orders payable directly to the obligee, any party, or
the department in a IV-D case, may subsequently file an affidavit with
the depository alleging a default in payment of child support and
stating that the party wishes to require that payments be made
through the depository. The party shall provide copies of the affidavit
to the court and to each other party. Fifteen days after receipt of the
affidavit, the depository shall notify all parties that future payments
shall be paid through the depository, except that income deduction
payments shall be made to the State Disbursement Unit.

§ 61.13(1)(d), Fla. Stat. (2018) (emphasis added).
In our view, the final judgment in this case did not conform with

federal and state requirements, as it allowed the parents in a Title IV-D
case to agree to have the support payments bypass the depository.

Beginning in 1998, both federal law and Florida law have required
the operation of a State Disbursement Unit to be responsible for the
collection and disbursement of payments for all support cases
enforced by the Department pursuant to Title IV-D of the Social
Security Act. See 45 C.F.R. § 302.32 (2018); § 61.1824(1), Fla. Stat.
(2018); Ch. 98-397, § 43, Laws of Fla. (creating section 61.1824,
Florida Statutes). Thus, under current law, unlike in Branscomb, the
direct payment of child support to the mother in this Title IV-D case
violates federal and state statutory requirements.

Indeed, section 409.2564(8) states that “[i]n cases in which support
is subject to an assignment . . . the department shall . . . direct the
obligor or other payor to change the payee to the appropriate deposi-
tory.” § 409.2564(8), Fla. Stat. (2018). Notably, this requirement was
first enacted in 1997, which was after Branscomb was decided. See
Ch. 97-170, § 48, Laws of Fla. While the father argues that section
409.2564 applies only to situations in which the obligor fails to make
support payments, his argument rests entirely on section 409.2564(1).

Section 409.2564(1) requires the Department to bring an action for
support in each case in which regular support payments are not being
made. However, section 409.2564(8) is not limited to cases where the
Department instituted an action under subsection (1). Nothing in the
plain language of section 409.2564(8) would preclude this subsection
from applying to a paternity case in which the Department intervened
to enforce an obligation of support under Title IV-D.

Furthermore, although section 61.13 still contains language which
assumes that support orders could be payable directly to the obligee
even in Title IV-D cases, this language is inconsistent with the
requirements of section 61.1824. Because section 61.1824 was
enacted more recently than section 61.13, section 61.1824 controls
over any conflicting language in section 61.13.2 See Palm Beach Cty.
Canvassing Bd. v. Harris, 772 So. 2d 1273, 1287 (Fla. 2000) (explain-
ing that “when two statutes are in conflict, the more recently enacted
statute controls the older statute”).

Moreover, because section 61.1824 is the more specific statute
regarding the responsibilities of the State Disbursement Unit, it
controls over the more general language in section 61.13. See
McKendry v. State, 641 So. 2d 45, 46 (Fla. 1994) (explaining that “a
specific statute covering a particular subject area always controls over
a statute covering the same and other subjects in more general terms”).

Conclusion
In sum, we conclude that the trial court erred by entering a post-

judgment order directing the father to make child support payments
through the depository, as this constituted a modification of the final
judgment without a finding that the modification was in the best
interest of the child, there was a substantial change in circumstances,
or any other legal ground for modification applied.

Nonetheless, we note that the Department’s motion raised a
colorable claim for relief from judgment under Florida Family Law
Rule of Procedure 12.540(b)(1) on the ground of “mistake, inadver-
tence, surprise, or excusable neglect.” The Department’s allegations,
if proven at an evidentiary hearing, would show that the Department
made a mistake when it approved the final judgment, which contained
a provision inconsistent with the requirements of Florida law. The
Department’s allegations stated a valid claim for vacating the final
judgment. Thus, the trial court should not have summarily denied the
Department’s request to set aside the final judgment.3

We reverse the order on appeal and remand for further proceedings
consistent with this opinion. On remand, we direct the trial court to
reconsider the Department’s request to set aside the final judgment
pursuant to rule 12.540. Should the trial court grant that motion, then
the judgment will be vacated, and all the parties may again agree to a
settlement or they may litigate the issues of support. At that time, the
Department can insist on payment through the depository if there
continue to be payments due to the State, and the father can modify his
offers to the mother accordingly.

Reversed and Remanded. (WARNER, J., concurs specially with
opinion. CONNER, J., dissents with opinion.)
))))))))))))))))))

1The provision for the father to make support payments directly to the mother was
part of the settlement agreement approved in the final judgment. Without that
provision, the father may not have agreed to other aspects of the settlement agreement.
Thus, if the trial court were to vacate the final judgment (as opposed to modifying it),
the father would have an opportunity to renegotiate the settlement agreement with the
mother.

2Although section 61.13 has been amended more recently than section 61.1824, the
conflict between the statutes can be traced back to language in section 61.13 that
predated the enactment of section 61.1824.

3It appears that the trial court’s denial of the Department’s request to set aside the
final judgment may have been based, at least in part, on the fact that the trial court
decided it would grant the Department’s alternative request for redirection of payments.
Thus, because we are reversing the order requiring redirection of payments, the trial
court should reconsider its ruling on the Department’s request to set aside the final
judgment.

))))))))))))))))))
(WARNER, J., concurring specially.) Although the trial court on
paper denied the motion for relief pursuant to rule 12.540(b), it in
essence granted the motion for relief when it modified the final
judgment to require child support payments to the depository. I agree
with the majority that the redirection of payments improperly
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modified the stipulated final judgment. I also concur in the majority
that there were grounds alleged for the court to grant relief pursuant to
rule 12.540(b). If upon our reversal and remand the court grants the
motion, finding excusable neglect in the Department’s failure to
object to the agreed settlement because it did not require child support
payments through the depository, then the relief is to vacate the final
judgment which was based upon an agreed settlement.

The parties bargained for certain benefits. While the payment of
support through the depository may not seem significant, it is apparent
that it is very significant to appellant. He agreed to pay in support
nearly twice what was ordered in an earlier administrative proceeding
with the Department of Revenue as well as other living expenses of
the mother. (Because of this, the mother may not even be receiving
state support.) The appellant may not be willing to pay the increased
amount and expenses he also agreed to undertake if he is required to
pay through the registry. He is entitled to withdraw his agreement if he
is compelled to accept a term to which he did not agree. A court should
not remake a settlement agreement entered between the parties. See
Kirsch v. Kirsch, 933 So. 2d 623, 626 (Fla, 4th DCA 2008) (quoting
Ballantyne v. Ballantyne, 666 So. 2d 957, 958 (Fla. 1st DCA 1996)).
Had he known of the Department’s insistence of payment through the
depository, he may have negotiated different terms.
))))))))))))))))))
(CONNER, J., dissenting.) I respectfully dissent. Although the
majority and concurring opinion offer substantial reasons for their
positions, which comport with a number of legal principles, my
disagreement revolves around what I contend is the ultimate issue:
What is in the best interest of the child?

Both the majority and concurring opinions concede that section
61.13(1)(a)2., Florida Statutes (2018), clearly provides that the trial
court has continuing jurisdiction “to modify the amount and terms and
conditions of the child support payments if the modification is found
by the court to be in the best interests of the child.” (emphasis added).
Although it is true that the trial court did not recite the magic words
“best interest of the child” in its order, it is clear from the comments by
the trial court in the transcript of the hearing that such was its conclu-
sion.

It is significant that by accepting public assistance on behalf of a
child, a “recipient assigns to the department any right, title, and
interest to support the recipient may be owed.” § 409.2561(2)(a), Fla.
Stat. (2018). As the majority points out, in Title IV-D situations, the
Department is subrogated to the right of the child or the child’s
custodian “to prosecute or maintain any support action or action to
determine paternity or execute any legal, equitable, or administrative
remedy existing under the laws of the state to obtain reimbursement.”
§ 409.2561(3), Fla. Stat. (2018).

It is also significant that to comply with federal statutes governing
Title IV-D funds given to states, Florida Statutes generally require that
child support payments be made through a central depository in Title
IV-D cases. See, e.g., § 61.13(1)(d), Fla. Stat. (2018). The obvious
logic for the requirement is to provide a mechanism to better monitor
and prove whether child support is being paid as ordered. It is also
obviously logical that a system designed to assure child support is paid
is in the best interest of a child.

The record indicates that the father negotiated to pay a higher
amount of child support than what was ordered by the administrative
proceeding. The majority and concurring opinion take the position
that the father may not have agreed to pay a higher amount of support
if the mother sought in the negotiations to have child support paid
through a central depository. Thus, in the view of the majority and
concurring opinions, because the trial court was without authority to
redirect the child support payments (because it improperly modified
the support agreement), the father is now free to completely withdraw

from his negotiated support agreement.
In my opinion, the majority and concurring opinions do not give

sufficient consideration of the child’s best interests. I am hard pressed
to understand how it is in the best interest of the child to allow the
father to withdraw from his agreement, when statutory law mandates
that child support be paid through a central depository. I also have
difficulty understanding why a father with good intentions would
negotiate to pay a substantially higher amount of child support only if
he does not have to pay child support through a central depository. I
suppose the father may have been concerned about delay in the receipt
of money by the mother if the payment goes through a central
depository. But surely, the avoidance of some brief delay in receipt of
the money by the mother does not outweigh that payment through the
system designed for monitoring whether the payment was made is
more in the child’s best interest. Arguably, it may be in the father’s
best interest not to pay child support through a central depository, but
absent a repeated significant delay in the receipt of money by the
mother, it is implausible that payment of child support paid through a
central depository is not in the best interest of a child.

Because I contend the trial court was protecting the best interest of
the child by complying with statutory provisions designed for such
purpose, and because trial courts, in addition to statutory provisions,
have the inherent authority to protect children, I respectfully dissent
and would affirm the trial court order. Even if I were to agree with a
reversal and a remand, I would limit any relief granted, as possible
under Florida Family Law Rule of Procedure 12.540(b)(1), to only
allow the father to show why payment through the central depository
is not in the best interest of the child, rather than allow the father to
withdraw completely from his negotiated agreement.

*        *        *

Dissolution of marriage—Equitable distribution—Trial court erred in
failing to make factual findings with respect to equitable distribution
and instead declining to fashion an equitable distribution scheme 
based on finding that it lacked sufficient evidence to do so—There was
sufficient evidence of the value of parties’ marital assets and liabilities,
as well as former wife’s nonmarital debt—Remand for further
proceedings as to equitable distribution

CARY MARCONI, Appellant, v. TAMER ERTURK, Appellee. 4th District. Case No.
4D19-2022. March 18, 2020. Appeal from the Circuit Court for the Fifteenth Judicial
Circuit, Palm Beach County; Karen M. Miller, Judge; L.T. Case No. 50-2018-DR-
000387-XXXX-NB. Counsel: Craig A. Boudreau, West Palm Beach, for appellant. No
brief filed on behalf of appellee.

(CIKLIN, J.) In this appeal of a final judgment of dissolution of
marriage, the appellant, Cary Marconi (“the wife”), challenges the
judgment in multiple respects. We agree with her that the trial court
did not make the required factual findings with respect to equitable
distribution, and we reverse for further proceedings. However, as to
her alimony and child support arguments, we find no merit and we
affirm.

With respect to equitable distribution, the evidence established the
following marital assets and values: $100 in cash in a specified bank
account; a property in Fort Pierce valued at $100,000 and deeded in
the parties’ names; a property in Morton Grove, Illinois valued at
$280,000; a 2011 Audi valued at $6,000; and a 2008 GMC Canyon
valued at $3,700.

The evidence established the following marital liabilities:
$450,000 owed to the mortgagee for the Illinois property; loans from
Ally Financial for $10,236 for the Audi and $3,777.11 for the GMC;
$8,500 owed by the wife to Palm Beach Atlantic University; and
$10,000 owed to the IRS. The wife testified that the parties owe
$450,000 on the Illinois property and it is currently in foreclosure. For
the wife’s nonmarital liability, the evidence established the existence
of a loan in the amount of $13,155 owed to Joseph Marconi.
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The trial court entered a judgment of dissolution of marriage, but
it declined to fashion an equitable distribution scheme, finding that it
lacked sufficient evidence to do so.

The standard of review of a trial court’s determination of equitable
distribution is abuse of discretion. Kovalchick v. Kovalchick, 841 So.
2d 669, 670 (Fla. 4th DCA 2003). When the parties do not come to an
agreement regarding distribution of marital assets and debts, the trial
court’s equitable distribution scheme must “be supported by factual
findings in the judgment or order based on competent substantial
evidence with reference to the factors enumerated in subsection (1)”
of section 61.075, Florida Statutes. See § 61.075(3), Fla. Stat. (2018).
Additionally, the court must make “specific written findings of fact”
regarding the following factors:

(a) Clear identification of nonmarital assets and ownership
interests;

(b) Identification of marital assets, including the individual
valuation of significant assets, and designation of which spouse shall
be entitled to each asset;

(c) Identification of the marital liabilities and designation of which
spouse shall be responsible for each liability;

(d) Any other findings necessary to advise the parties or the
reviewing court of the trial court’s rationale for the distribution of
marital assets and allocation of liabilities.

Id.
“In determining the value of assets, a trial court may rely on one

spouse’s testimony where neither presents expert testimony.”
Marquez v. Lopez, 187 So. 3d 335, 337 (Fla. 4th DCA 2016). An
owner of property may testify as to its value. See Valentine v. Van
Sickle, 42 So. 3d 267, 278 (Fla. 2d DCA 2010) (“The parties were
competent to testify concerning the value of the marital home in which
they each had an ownership interest.”); Craig v. Craig, 982 So. 2d
724, 729 (Fla. 1st DCA 2008) (“Generally, an owner of property can
testify as to its value, whether or not the owner is qualified as an
expert.”); Beaty v. Gribble, 652 So. 2d 1156, 1158 (Fla. 2d DCA
1995) (finding that husband’s testimony regarding value of property
he owned “was competent evidence of the value of the building
because he was the owner”). And a party’s financial affidavit may
constitute competent evidence of value if the party owns the property.
See Noone v. Noone, 727 So. 2d 972, 974 (Fla. 5th DCA 1998).

Here, there was sufficient evidence of the value of the Fort Pierce
property, the bank account, and the vehicles, and there was sufficient
evidence of the debt owed to the university and to the IRS, and the
debt associated with the vehicles. There was also sufficient evidence
for the court to identify the wife’s nonmarital debt. Accordingly, we
reverse for further proceedings as to equitable distribution. With
respect to the Fort Pierce property, it appears the trial court was not
certain whether the valuation offered by the wife factored in any
liability associated with the property. The wife’s financial affidavit
does not reflect that there is any debt associated with the property. On
remand, the trial court may clarify the wife’s testimony on this matter
if necessary. See § 90.615(2), Fla. Stat. (2018) (“When required by the
interests of justice, the court may interrogate witnesses, whether called
by the court or by a party.”); E.T. v. Dep’t of Children & Families, 261
So. 3d 593, 595 (Fla. 4th DCA 2019) (observing that questioning by
the court “may be appropriate, in the court’s discretion, to seek
clarification of an issue and in an effort to ascertain the truth” (quoting
R.W. v. Dep’t of Children & Families, 189 So. 3d 978, 980 (Fla. 3d
DCA 2016)).

As for the Illinois property, we agree with the trial court that there
was insufficient evidence. There were questions regarding the wife’s
ownership interest and the status of foreclosure proceedings. We
remand for the trial court to “take additional testimony to determine
proper valuation” of the property if the wife is able to present suffi-

cient evidence of her ownership interest and to take additional
evidence regarding the foreclosure and any liabilities remaining. See
Brock v. Brock, 690 So. 2d 737, 740 (Fla. 5th DCA 1997) (finding that
where there was insufficient evidence to support findings on valua-
tion, remand was appropriate for the court to take additional testimony
to determine valuation of assets and liabilities). The trial court may
elicit testimony from the wife and other witnesses if necessary to make
the required findings. See § 90.615(2), Fla. Stat.; E.T., 261 So. 3d at
595.

Based on the foregoing, we reverse and remand for further
proceedings.

Affirmed in part, reversed in part, and remanded for further
proceedings. (MAY and GERBER, JJ., concur.)

*        *        *

Dissolution of marriage—Child custody—Emergency motion to pick
up children—Sole parental responsibility—Trial court erred in
awarding former husband sole parental responsibility of children
where former husband never requested that relief in his pleadings—
Former husband’s request for “sole care” of children in his emergency
motion was insufficient to put former wife on notice that her parental
rights were at stake

HEATHER RAMIREZ, Appellant, v. ANTHONY RAMIREZ, Appellee. 4th District.
Case No. 4D19-3260. March 18, 2020. Appeal of a nonfinal orders from the Circuit
Court for the Fifteenth Judicial Circuit, Palm Beach County; Dina A. Keever-Agrama,
Judge; L.T. Case No. 2019 DR 008018 NB FH. Counsel: Michael D. Cirullo Jr. of
Goren Cherof, Doody & Ezrol, P.A., Fort Lauderdale, and Joshua K. Friedman and
Jason A. Brodie of Brodie & Friedman, P.A., Boca Raton, for appellant. Ryan C. Tyler
and Kimberly L. Boldt of Boldt Law Firm, P.A., Boca Raton, for appellee.

(PER CURIAM.) The wife in this pending dissolution case appeals
orders determining jurisdiction, granting the husband’s emergency
motion to pick up the children, and awarding the husband sole
physical custody and sole parental responsibility on a temporary basis.
We reverse as to the award of sole parental responsibility and
otherwise affirm without prejudice.

The parties and their three children moved from Ohio to Palm
Beach County in December 2018. In early September 2019, the
husband told the wife he wanted a divorce, and the wife left with the
children to go back to Ohio. The day after the wife left for Ohio, the
husband filed a petition for dissolution of marriage in Palm Beach
County. In the petition, he sought shared parental responsibility with
joint decision-making and timesharing. At the same time, he also filed
an emergency motion to pick up the children from Ohio, return them
to Palm Beach County, and place them in his “sole care” on a
temporary basis. The court granted an emergency hearing on the
husband’s motion. The wife did not appear at the hearing, but was
represented by an attorney.

Following the hearing, the court concluded that it had jurisdiction
to determine child custody and found that the wife had improperly
removed the children from the state. It granted the husband’s motion
to pick up the children and awarded him sole physical custody and
sole parental responsibility on a temporary basis. The wife filed a
motion for reconsideration, but the court never ruled on it. This appeal
followed.

Most of the wife’s arguments were not preserved for appeal
because she raised them for the first time in her motion for reconsider-
ation, and the court never ruled on the motion. See Carratelli v. State,
832 So. 2d 850, 856 (Fla. 4th DCA 2002) (“[A] party must obtain a
ruling from the trial court in order to preserve an issue for appellate
review.”).

The only issue preserved for appeal is whether the trial court
violated the wife’s due process rights by awarding the husband sole
parental responsibility even though he never requested that relief in
his pleadings. The husband asked for shared parental responsibility in
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his dissolution petition and asked only for “sole care” of the children
in his emergency motion. The court ruled that the husband’s request
for “sole care” of the children was a sufficient request for sole parental
responsibility.

We have de novo review of this pure question of law. See Arsali v.
Chase Home Fin. LLC, 121 So. 3d 511, 514 (Fla. 2013). We conclude
that the court erred in awarding the husband sole parental responsibil-
ity because his request for “sole care” of the children was insufficient
to place the wife on notice that her parental rights were at stake. See
Williams v. Primerano, 973 So. 2d 645, 647 (Fla. 4th DCA 2008)
(reversing an order designating the father as the primary residential
parent because his motion to pick up the child did not give the mother
notice that her primary residential custody was at stake); Lanier v.
Lanier, 861 So. 2d 457, 459 (Fla. 2d DCA 2003) (holding that an
order awarding a party “sole custody and care of the minor children”
was vague as to whether the court intended to award the party sole
parental responsibility).

We therefore reverse the award of sole parental responsibility to
the husband and remand for the court to determine parental responsi-
bility according to the best interests of the children, as required by
section 61.13, Florida Statutes. As to the remaining issues on appeal,
we affirm without prejudice to the court revisiting them in the course
of a regular, non-emergency temporary relief hearing.

Reversed and remanded in part; affirmed without prejudice in part.
(LEVINE, C.J., KLINGENSMITH and KUNTZ, JJ., concur.)

*        *        *

Criminal law—Pro se filings—Plea—Withdrawal—Defendant repre-
sented by counsel—Trial court erred in striking defendant’s pro se
motion to withdraw plea on grounds that defendant was represented
by counsel—When a defendant files a pro se motion to withdraw plea
alleging that counsel misadvised defendant, misrepresented terms of
plea, or coerced defendant into entering plea, an adversarial relation-
ship exists and the trial court should not strike pleading as a nullity

RICKY LEE GRAVES, JR., Appellant, v. STATE OF FLORIDA, Appellee. 4th
District. Case Nos. 4D19-1040, 4D19-1042, 4D19-1045, 4D19-1047 and 4D19-1048.
March 18, 2020. Consolidated appeals from the Circuit Court for the Nineteenth
Judicial Circuit, Martin County; Sherwood Bauer, Judge; L.T. Case Nos. 2017-CF-
000630, 43-2017-CF-000626, 43-2017-CF-000628, 43-2017-CF-000495, and 43-
2017-CF-000624. Counsel: Carey Haughwout, Public Defender, and Nancy Jack,
Assistant Public Defender, West Palm Beach, for appellant. Ashley Moody, Attorney
General, Tallahassee, and Melynda L. Melear, Assistant Attorney General, West Palm
Beach, for appellee.

ON CONCESSION OF ERROR

(PER CURIAM.) After sentencing and while represented by counsel,
the defendant filed a timely pro se “Motion to Withdraw Open Court
Plea” and “Motion for Appointment of Counsel During Motion to
Withdraw Open Court Plea.” He claimed, inter alia, that his attorney
generally misadvised him, including a failure to advise him of the
dangers and consequences of entering an open plea. At a hearing, the
court allowed defense counsel to withdraw and appointed the public
defender for purposes of the defendant’s appeal. The court struck the
defendant’s motion to withdraw his plea on the grounds that he was
represented by counsel. Because this was error, the state’s concession
of error is well taken.

When a defendant files a pro se motion to withdraw plea alleging
that his attorney misadvised him, misrepresented the terms of the plea,
or coerced him into entering a plea, an adversarial relationship exists
and the trial court should not strike the pleading as a nullity. “Rather,
the trial court should hold a limited hearing at which the defendant,
defense counsel, and the State are present. If it appears to the trial court
that an adversarial relationship between counsel and the defendant has
arisen and the defendant’s allegations are not conclusively refuted by
the record, the court should either permit counsel to withdraw or

discharge counsel and appoint conflict-free counsel to represent the
defendant.” Sheppard v. State, 17 So. 3d 275, 286-87 (Fla. 2009).
Based on Sheppard, we reverse and remand for the trial court to
consider the defendant’s motion to withdraw his plea with the
assistance of conflict-free counsel.

Reversed and remanded. (LEVINE, C.J., WARNER and GROSS,
JJ., concur.)

*        *        *

GEORGE L. JONES, JR., Appellant, v. MERIEL C. JONES, Appellee. 4th District.
Case No. 4D19-1519. March 18, 2020. Appeal from the Circuit Court for the Fifteenth
Judicial Circuit, Palm Beach County; Charles E. Burton, Judge; L.T. Case No. 50-
2018-DR-001080-XXXX-SB. Counsel: Roger Levine and Amy D. Shield of Shield &
Levine, P.A., Boca Raton, for appellant. Bruce S. Rosenwater of Bruce S. Rosenwater
& Associates, P.A., West Palm Beach, for appellee.

CONFESSION OF ERROR
(PER CURIAM.) In this case, the trial court declined to exercise its
jurisdiction to dissolve the parties’ marriage consistent with the wife’s
objection that she wanted to seek relief in Arizona. The husband
appealed. The wife has reconsidered her earlier position and confessed
error in this appeal. We reverse the final order dismissing the hus-
band’s amended petition for dissolution of marriage and remand with
instructions for the trial court to proceed with the marital dissolution
for all aspects over which the trial court has subject matter jurisdiction.

Reversed and remanded. (GROSS, MAY and DAMOORGIAN,
JJ., concur.)

*        *        *

COURTNEY HINES, Appellant, v. STATE OF FLORIDA, Appellee. 4th District.
Case No. 4D18-1522. March 18, 2020. Appeal from the Circuit Court for the
Nineteenth Judicial Circuit, Martin County; Lawrence Michael Mirman, Judge; L.T.
Case No. 432015CF000212C. Counsel: Carey Haughwout, Public Defender, and Gary
Lee Caldwell, Assistant Public Defender, West Palm Beach, for appellant. Ashley
Moody, Attorney General, Tallahassee, and MaryEllen M. Farrell, Assistant Attorney
General, West Palm Beach, for appellee.

OPINION AFTER REMAND ON COMPETENCY
(MAY, J.) We remanded this case to the trial court to consider whether
the defendant’s competency could be determined nunc pro tunc. The
circuit court entered an order on February 18, 2020, finding, nunc pro
tunc, the defendant competent at the time of trial. The competency
issue having been resolved and having found no merit in the other
issues raised on appeal, we affirm the defendant’s conviction and
sentence. (TAYLOR and DAMOORGIAN, JJ., concur.)

*        *        *

Insurance—Property—Replacement cost policy—When insurer issues
replacement cost policy, insurer is required initially to pay insured at
least the actual cash value of the covered loss, less the deductible, and
is thereafter required to pay its insured for repairs as the insured incurs
repair costs—Trial court properly instructed jury on how to value
insured’s relevant damages, and verdict in favor of insured was
supported by competent substantial evidence

CITIZENS PROPERTY INSURANCE CORPORATION, Appellant, v. OLGA TIO,
Appellee. 3rd District. Case No. 3D18-2440. L.T. Case No. 16-5206. Opinion filed
March 18, 2020. An Appeal from the Circuit Court for Miami-Dade County, Rodney
Smith, Judge. Counsel: Butler Weihmuller Katz Craig LLP, and J. Pablo Cáceres
(Tampa), for appellant. Best & Menendez, and Virginia M. Best; Law Offices of
Anthony Accetta, P.A., and Anthony Accetta; Law Office of Lazaro Vazquez, P.A.,
and Lazaro Vazquez; Eduardo Gomez, P.A., and Eduardo Gomez, for appellee.

(Before SALTER, FERNANDEZ and SCALES, JJ.)

(SCALES, J.) Citizens Property Insurance Corporation (“Citizens”),
the defendant below, appeals a final judgment entered after a jury
verdict in favor of its insured, the plaintiff, Olga Tio. Finding no error
by the trial court, we affirm.

Background
In 2015, a residential property owned by Tio and insured by
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Citizens under a replacement cost policy suffered water damage,
caused by a collapsed drain line. After Citizens received timely notice
of the claim and conducted its investigation, Citizens denied coverage
for the loss. Citizens initially maintained that the damage to Tio’s
property was not caused by the collapsed drain line, but rather, was
caused by constant water leakage over time, a cause not covered by
Tio’s policy of insurance. Tio then sued Citizens for breach of the
insurance contract.

During the discovery phase of the litigation, Citizens changed
course and advised Tio that it was stipulating that the loss was
covered. Two months later, Tio filed a motion for partial summary
judgment, seeking to establish that her property sustained a covered
loss. Citizens responded to Tio’s motion by advising the trial court that
it had conceded coverage. Citizens also filed a cross-motion for
summary judgment asserting that it was entitled to final judgment
because the actual cash value of Tio’s loss was less than the $2500
deductible in Tio’s insurance policy.

The trial court denied Tio’s partial summary judgment motion as
moot and also denied Citizens’s summary judgment motion, allowing
the case to proceed to trial on damages only. On the same day, the trial
court granted Citizens’s motion in limine to limit the evidence of
damages to actual cash value. Citizens asserted that Tio was not
entitled to any consideration of replacement cost value damages
because Tio had not undertaken any repairs to the subject property.
Tio sought rehearing and reconsideration of this latter order granting
Citizen’s motion in limine. The trial court granted Tio’s rehearing
motion, thereby allowing the jury to hear the parties’ competing
valuations of Tio’s loss.

Citizens presented evidence that it characterized as the actual cash
value of Tio’s loss (valuing the loss at $2,304.85), while Tio presented
what she characterized as the replacement cost value damages
(valuing the loss at $92,381). Notably, Citizens did not object to the
jury instructions that described to the jury how it could value the
damages sustained by Tio for her loss.

Ultimately, the jury rendered a verdict in favor of Tio, concluding
that she had suffered covered losses of $70,000. After calculating pre-
judgment interest, the trial court entered a final judgment for Tio and
against Citizens for a total amount of $78,979.70. Citizens timely
appealed the final judgment and the trial court’s denial of Citizen’s
motion for a new trial and, in the alternative, motion for remittitur.

Analysis
Citizens issued Tio a replacement cost property insurance policy.

Pursuant to section 627.7011(3) of the Florida Statutes1—a statute
governing adjustment of losses under a replacement cost policy—
when an insurer issues a replacement cost policy, the insurer is
required initially to pay to its insured at least the actual cash value of
the covered loss, less the deductible. After it meets this statutory
obligation, the insurer is required to pay its insured for repairs as the
insured incurs repair costs, also known as the replacement cost value.

On appeal and without citation to authority, Citizens makes the
rather creative, though unavailing, argument that, when an insurer
wrongfully denies coverage of a claim—causing its insured to file suit
against the insurer for breaching the insurance contract—section
627.7011(3) limits the breach of contract damages a jury may award,
as if the insurer had not breached the insurance contract. Citizens
suggests that, after breaching the policy, it may enforce the terms of
the policy at its convenience.

Section 627.7011(3), however, governs an insurer’s post-loss
obligations in adjusting and settling claims covered by a replacement
cost policy, and does not operate as a limitation on a policyholder’s
remedies for an insurer’s breach of an insurance contract. Citizens
contracted with Tio to provide coverage for a direct loss to property
covered by the policy. After Citizens breached that contractual

obligation, the trial court properly instructed the jury on how to value
the insured’s relevant damages, and the jury rendered a verdict for Tio
that was supported by competent substantial evidence. See Indep. Fire
Ins. Co. v. Lugassy, 593 So. 2d 570, 571 (Fla. 3d DCA 1992) (con-
cluding that substantial competent evidence supported a jury verdict
in a breach of insurance contract trial).2

The trial court neither erred when it entered the final judgment for
Tio nor when it denied Citizens’ post-trial motions for a new trial and
remittitur.

Affirmed.
))))))))))))))))))

1Section 627.7011 is incorporated into Tio’s policy and provides, in pertinent part,
as follows:

(3) In the event of a loss for which a dwelling or personal property is insured on the
basis of replacement costs:
(a) For a dwelling, the insurer must initially pay at least the actual cash value of the
insured loss, less any applicable deductible. The insurer shall pay any remaining
amounts necessary to perform such repairs as work is performed and expenses are
incurred.

§627.7011(3), Fla. Stat. (2015).
2This case presents a different situation from that of Vazquez v. Citizens Property

Insurance Corp., Case Nos. 3D18-779, 3D18-769 (Fla. 3d DCA March 18, 2020). In
Vazquez, Citizens did not deny coverage for a covered loss, as it did initially in the
instant case; rather, in Vazquez, Citizens conceded coverage and paid the insured the
amount Citizens deemed to be the actual cash value of the loss. Id. The parties’ dispute
in Vazquez concerned whether the costs associated with replacing undamaged floor
tiles so that they would match the replaced damaged tiles constituted actual cash value
under the policy. Id. This issue does not arise in this case. Tio initiated her lawsuit after
Citizens erroneously determined Tio’s losses were not covered by the policy; and
therefore, section 627.7011(3) and the corresponding policy provision are not
implicated in the instant case.

*        *        *

Insurance—Homeowners—Property damage—Actual cash value—
Evidence—Matching costs—Action for breach of insurance contract
alleging that insurer failed to pay actual cash value for loss—
Predecessor judge adhered to plain language of policy and Florida law
in granting insurer’s motion in limine to preclude insured from
introducing evidence of matching costs before insured began making
repairs—Plain language of insurance policy and relevant statutes limit
the initial payment of actual cash value to the direct physical loss to the
property, and matching is not a direct physical loss—Entry of judg-
ment as to breach of contract reversed where trial court committed
procedural error by summarily concluding that insured could not
recover for breach of contract despite neither party moving for
summary judgment—Declaratory judgment—Directed verdict—Trial
court erred in entering directed verdict in declaratory action—
Declaration requested was moot where question of law had been
previously settled—Moreover, trial court exceeded its procedural
authority in directing verdict prior to commencement of trial

GLENDYS VAZQUEZ, Appellant/Cross Appellee, v. CITIZENS PROPERTY
INSURANCE CORPORATION, Appellee/Cross Appellant. 3rd District. Case Nos.
3D18-779, 3D18-769. L.T. Case No. 16-2262. March 18, 2020. Appeals from the
Circuit Court for Miami-Dade County, Antonio Arzola and David C. Miller, Judges.
Counsel: Barnard Law Offices, L.P., Andrew C. Barnard, Erik T. Barnard and Garrett
William Haakon Clifford; Cassel & Cassel, P.A., Hillary B. Cassel and Michael A.
Cassel (Hollywood); Kula & Associates, P.A., Elliot B. Kula and W. Aaron Daniel;
Chavin Mitchell Shmuely, P.A., Valorie S. Chavin and James E. Mitchell, for
appellant/cross appellee. Butler Weihmuller Katz Craig LLP, Anthony J. Russo, J.
Pablo Caceres and Mihaela Cabulea (Tampa), for appellee/cross appellant.

(Before SALTER, MILLER and GORDO, JJ.)

ON MOTION FOR CLARIFICATION
[Original Opinion at 44 Fla. L. Weekly D2578b]

(GORDO, J.) Upon considering Appellant/Cross Appellee’s Motion
for Clarification, this Court withdraws its previous opinion filed on
October 23, 2019, and substitutes the following opinion in its place.

INTRODUCTION
Glendys Vazquez appeals the trial court’s order granting a motion
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in limine precluding evidence of matching costs and the Amended
Final Judgment in favor of Citizens Property Insurance Corporation
on her breach of insurance contract claim. Citizens cross-appeals the
Amended Final Judgment in favor of Ms. Vazquez as to the court
directing verdict on a count of declaratory action. We affirm the order
on the motion in limine and the trial court’s denial of reconsideration
based on the trial court’s adherence to the plain language of the policy
and applicable statute in limiting the evidence. We reverse the trial
court’s entry of judgment on the breach of contract claim based on
procedural error and entry of directed verdict on the declaratory
judgment action as the issue was moot.

FACTS & PROCEDURAL HISTORY
In 2014, water intrusion damaged twelve ceramic tiles and one

kitchen cabinet in Ms. Vazquez’s home. Ms. Vazquez filed a claim
under her insurance policy with Citizens. The policy required the
insurer to pay the actual cash value of the insured loss.1 Pursuant to the
policy, Citizens paid $33,759.52 based on its assessment of the
damages to Ms. Vazquez’s tile floor and kitchen cabinet. Ms. Vazquez
cashed the check.

Before beginning repairs, Ms. Vazquez hired her own loss
consultant, Robert Moreno, to estimate the damages. The estimate
included costs for matching the continuous tile flooring throughout
her house and all of her kitchen cabinets.

Ms. Vazquez subsequently sued Citizens for breach of contract
claiming that Citizens failed to pay the actual cash value of the loss
because she was entitled to recover $84,542.93, which included
matching costs. Ms. Vazquez also sued for declaratory relief request-
ing a declaration that “payment by [Citizens] of an amount which it
claims to be satisfaction of the value of the loss does not create a legal
presumption that the amount paid is the Actual Cash Value of a
covered loss.”

Prior to trial, Ms. Vazquez filed an affidavit from Mr. Moreno, who
planned on testifying that approximately $70,000.00 of his
$84,542.93 estimate was for matching costs. Given that Ms.
Vazquez’s complaint was for actual cash value, Citizens filed a
motion in limine asking the court to preclude evidence and testimony
related to matching damages from the trial and limit the evidence on
damages to direct physical loss.

At the hearing on the motion in limine, Ms. Vazquez asserted she
should be able to argue to a jury that actual cash value includes costs
for matching her continuous tile flooring and kitchen cabinets. The
trial court granted the motion in limine finding that, pursuant to the
policy and applicable statute, Citizens was only initially required to
pay the actual cash value of the property that sustained the direct
physical loss. The court concluded Citizens did not yet have an
obligation to pay any remaining amounts beyond actual cash value,
including matching costs, because Ms. Vazquez had not begun
making repairs or performing work on the property and had not
incurred any expenses.

The court noted that Ms. Vazquez had chosen to bring suit based
on the actual cash value owed and ruled that, as a matter of law, actual
cash value did not include matching. The court relied on Ocean View
Towers Ass’n, Inc. v. QBE Insurance Corp., to find that matching is
not a direct physical loss. No. 11-60447-Civ., 2011 WL 6754063
(S.D. Fla. Dec. 22, 2011). Thus, the court limited the evidence to the
actual cash value of the physical damage and excluded evidence of
undamaged items. The court also clarified that its ruling did not
preclude Ms. Vazquez from seeking to recover matching costs.

On the morning of trial, Ms. Vazquez moved for reconsideration
of the limine order before the successor judge, which was denied.
Thereafter, the trial court entered judgment in favor of Citizens on the
breach of insurance contract claim. The trial court concluded, based
on the order on the motion in limine and Mr. Moreno’s affidavit, that

Citizens substantially overpaid the actual cash value owed to Ms.
Vazquez and she could take nothing by the action.

Ms. Vazquez also moved for directed verdict on the declaratory
action relying upon this Court’s opinion in Servando Vazquez v.
Southern Fidelity Property & Casualty, Inc., which was released
during the pendency of Ms. Vazquez’s case below. 230 So. 3d 1242
(Fla. 3d DCA 2017). In Servando, this Court held: “Section
627.7011(3) requires payment of actual cash value—not merely the
insurance company’s estimate of actual cash value.” Id. at 1243.
Pursuant to Servando, the trial court entered judgment in favor of Ms.
Vazquez and made the following declaration: “The payment by
CITIZENS of an amount which it claims to be satisfaction of the value
of the loss does not create a legal presumption that the amount paid is
the actual cash value of the covered loss.”

The final judgment was later amended. These appeals followed.

ANALYSIS

1) Motion in Limine Regarding Actual Cash Value & Entry of
Judgment on the Breach of Contract Claim
Generally, “[t]he standard of review of a trial court’s ruling on a

motion in limine is abuse of discretion. Such discretion is limited by
the rules of evidence, and a trial court abuses its discretion if its ruling
is based on an ‘erroneous view of the law . . . .’ ” Patrick v. State, 104
So. 3d 1046, 1056 (Fla. 2012) (citations omitted). However, where the
trial court’s order presents questions of insurance policy interpretation
and statutory construction, our review is de novo. Trinidad v. Fla.
Peninsula Ins. Co., 121 So. 3d 433, 437 (Fla. 2013).

“When ‘interpreting an insurance contract,’ this Court is ‘bound by
the plain meaning of the contract’s text.’ ” Geico Gen. Ins. Co. v.
Virtual Imaging Servs., Inc., 141 So. 3d 147, 157 (Fla. 2013) (quoting
State Farm Mut. Auto. Ins. Co. v. Menendez, 70 So. 3d 566, 569 (Fla.
2011)). “If the language used in an insurance policy is plain and
unambiguous, a court must interpret the policy in accordance with the
plain meaning of the language used so as to give effect to the policy as
it was written.” Id. (quoting Menendez, 70 So. 3d at 569-70). Simi-
larly, “[w]hen construing a statute, this Court attempts to give effect
to the Legislature’s intent, looking first to the actual language used in
the statute and its plain meaning.” Trinidad, 121 So. 3d at 439.

 The coverage provision of Ms. Vazquez’s policy reads: “We
insure against risk of direct loss to property . . . only if that loss is a
physical loss to property.” The loss settlement provision states: “We
will initially pay at least the actual cash value of the insured loss, less
any applicable deductible. We will then pay any remaining amounts
necessary to perform such repairs as work is performed and expenses
incurred. . . .” This loss settlement provision directly mirrors the
language of section 627.7011(3)(a), which provides:

In the event of a loss for which a dwelling or personal property is
insured on the basis of replacement costs:

For a dwelling, the insurer must initially pay at least the actual cash
value of the insured loss, less any applicable deductible. The insurer
shall pay any remaining amounts necessary to perform such repairs as
work is performed and expenses are incurred.

§ 627.7011(3)(a), Fla. Stat. (2019).
The plain language of the insurance policy explicitly covers loss

that is “direct loss to property . . . only if that loss is a physical loss.”
This Court has previously interpreted the meaning of this language:
“A ‘loss’ is the diminution of value of something, and in this case, the
‘something’ is the insureds’ house or personal property. Loss, Black’s
Law Dictionary (10th ed. 2014). ‘Direct’ and ‘physical’ modify loss
and impose the requirement that the damage be actual.” Homeowners
Choice Prop. & Cas. v. Maspons, 211 So. 3d 1067, 1069 (Fla. 3d
DCA 2017).

Consistent with this plain meaning, the trial court determined that
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the “insured loss” is the property that was actually damaged. Accord-
ingly, the trial court limited evidence of actual cash value to the
property that was actually damaged based on the contractual and
statutory language requiring Citizens to “initially pay the actual cash
value of the insured loss.” The court rejected Ms. Vazquez’s
argument—that actual cash value included costs to replace undam-
aged items in order to match her continuous floor—as irrelevant in
this suit for actual cash value. See § 90.401, Fla. Stat. (2019) (“Rele-
vant evidence is evidence tending to prove or disprove a material
fact.”).

On appeal, Ms. Vazquez argues that matching costs are part of
actual cash value because actual cash value includes all costs reason-
ably necessary to do the repairs minus depreciation.2 In Trinidad, the
Florida Supreme Court defined “actual cash value . . . as ‘fair market
value’ or ‘[r]eplacement cost minus normal depreciation.’ ” 121 So.
3d at 438 (quoting Black’s Law Dictionary 506, 1690 (9th ed. 2009)).
Ms. Vazquez, therefore, asserts that the cost of matching her floor is
a “replacement cost” that must be included as part of the actual cash
value calculation.

This argument ignores the plain text of the statute and is unsup-
ported by Trinidad, which does not discuss matching costs. Moreover,
Trinidad involved the interpretation of the 2008 version of section
627.7011, which provided: “In the event of a loss for which a dwelling
or personal property is insured on the basis of replacement costs, the
insurer shall pay the replacement cost without reservation or
holdback of any depreciation in value, whether or not the insured
replaces or repairs the dwelling or property.” 121 So. 3d at 439
(emphasis in original). In Trinidad, the Court held: “Because section
627.7011, Florida Statutes (2008), and the replacement cost policy in
this case, did not require the insured to actually repair the property as
a condition precedent to the insurer’s obligation to make payment, the
insurer was not authorized to withhold, pending actual repair, its
payment for replacement costs . . . .” Id. at 436.

Critically, the current version of the statute has been changed and
the provision requiring payment of replacement cost “whether or not
the insured replaces or repairs the dwelling or property” has been
omitted. Section 627.7011 presently reads: “The insurer shall pay any
remaining amounts necessary to perform such repairs as work is
performed and expenses are incurred.”

Ms. Vazquez’s interpretation further disregards the plain text of the
matching statute, which clearly defers to the policy as controlling.3

Thus, despite Ms. Vazquez’s argument, the plain language of the
statute and the policy clearly require the insurer to pay any remaining
amounts as the repairs are performed. Accordingly, we affirm the trial
court’s order and approve the successor judge’s denial of the motion
for reconsideration.

While we affirm the court’s rulings in part, we reverse the entry of
judgment as to the breach of contract action. Neither party moved for
summary judgment following the denial of reconsideration of the
motion in limine order, yet the court summarily concluded that Ms.
Vazquez could not recover for breach of contract. The court then
entered final judgment based on the legal rulings in the motion in
limine order and an expert affidavit filed on behalf of Ms. Vazquez.
This was procedural error. See Fla. R. Civ. P. 1.510(c) (prescribing
motion and notice requirements that must be met before a movant is
entitled to summary judgment); Otero v. Gomez, 143 So. 3d 1089,
1092 (Fla. 3d DCA 2014) (reversing the trial court’s entry of final
judgment where the motion in limine was used as a vehicle to grant
summary judgment without affording the required notice); Connell v.
Capital City Partners, LLC, 932 So. 2d 442, 444 (Fla. 3d DAC 2006)
(“[T]he granting of relief, which is not sought by the notice of hearing
or which expands the scope of a hearing and decides matters not
noticed for hearing, violates due process.”).

2) Directed Verdict on Declaratory Action
Ms. Vazquez moved for a directed verdict and requested a

declaration that payment by Citizens of an amount which it claims to
be satisfaction of the value of the loss does not create a legal presump-
tion that the amount paid is the actual cash value owed. She attached
this Court’s decision in Servando to her motion and asserted that our
opinion resolved the issue in her favor. 230 So. 3d 1242. Indeed, in
Servando, we specifically held there is no presumption that the
insurance company’s estimate of actual cash value satisfied their
obligation under the policy. Id. at 1243.

As our decision in Servando settled the question of law, the
declaration requested was rendered moot. “The purpose of a declara-
tory judgment is to afford parties relief from insecurity and uncer-
tainty with respect to rights, status, and other equitable or legal
relations.” Santa Rosa Cty. v. Admin. Comm’n, Div. of Admin.
Hearings, 661 So. 2d 1190, 1192 (Fla. 1995) (citing Martinez v.
Scanlan, 582 So. 2d 1167, 1170 (Fla. 1991)). A declaratory judgment
“may not be invoked if it appears that there is no bona fide dispute
with reference to a present justiciable question.” Ashe v. City of Boca
Raton, 133 So. 2d 122, 124 (Fla. 2d DCA 1961). See Ready v. Safeway
Rock Co., 24 So. 2d 808, 811 (Fla. 1946) (Brown, J., concurring
specially) (“It is well settled that a proceeding for a declaratory
judgment must be based upon an actual controversy. . . . No proceed-
ing lies under the declaratory judgments acts to obtain a judgment
which is merely advisory or which merely answers a moot or abstract
question.”) (citation omitted). Accordingly, we reverse.

CONCLUSION
Based on the record before us, we find the predecessor judge

adhered to the plain language of the policy and Florida law in granting
Citizens’ motion in limine to preclude matching costs. However, the
trial court erred in entering judgment on the breach of contract claim
on the morning of trial and issuing a declaration on a settled question
of law.

Affirmed in part, reversed in part for further proceedings consistent
with this opinion.
))))))))))))))))))

1The loss settlement provision of the policy reads:
Buildings under Coverage A or B at replacement cost without deduction for

depreciation, subject to the following:
. . .

We will initially pay at least the actual cash value of the insured loss, less any
applicable deductible. We will then pay any remaining amounts necessary to
perform such repairs as work is performed and expenses incurred. . . .
2Oral Argument at 5:11, https://www.3dca.flcourts.org/Oral-Arguments/Video-

Oral-Argument-Archives.
3 

Unless otherwise provided by the policy, when a homeowner’s insurance
policy provides for the adjustment and settlement of first-party losses based on
repair or replacement cost, the following requirements apply:
. . .

 (2) When a loss requires replacement of items and the replaced items do not
match in quality, color, or size, the insurer shall make reasonable repairs or
replacement of items in adjoining areas . . . .

§ 626.9744, Fla. Stat. (2019).

*        *        *

MAURICE MOSS, Appellant, v. STATE OF FLORIDA, Appellee. 4th District. Case
No. 4D19-3575. March 18, 2020. Appeal of order denying rule 3.850 motion from the
Circuit Court for the Seventeenth Judicial Circuit, Broward County; Thomas J.
Coleman, Judge; L.T. Case No. 88-005583 CF10C. Counsel: Carey Haughwout,
Public Defender, and Paul Edward Petillo, Assistant Public Defender, West Palm
Beach, for appellant. No brief filed for appellee.

(PER CURIAM.) Affirmed. See Franklin v. State, 258 So. 3d 1239, 1240 (Fla. 2018),
and cert. denied sub nom. Franklin v. Florida, 139 S. Ct. 2646 (2019). (WARNER,
GERBER and KLINGENSMITH, JJ., concur.)

*        *        *
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Criminal law—Contempt—Direct—Error to find defendant in direct
criminal contempt for failing to provide the passcode to his cell phone
because trial court relied upon testimony about events that it did not
observe which occurred outside the presence of the court—While
defendant’s failure to comply with court’s directive to unlock the phone
occurred in the presence of the trial court, trial court relied on evidence
of defendant’s past behavior, including events which occurred in jail
prior to hearing, to reach its determination that such a failure was
willful defiance of its order and not a result of defendant’s inability to
remember passcode

CHRISTIAN JOVANNI AGOSTO, Appellant, v. STATE OF FLORIDA, Appellee.
2nd District. Case No. 2D18-4318. March 20, 2020. Appeal from the Circuit Court for
Hillsborough County; Christopher C. Nash, Judge. Counsel: Howard L. Dimmig, II,
Public Defender, and Pamela H. Izakowitz, Assistant Public Defender, Bartow, for
Appellant. Ashley Moody, Attorney General, Tallahassee, and Lara E. Breslow,
Assistant Attorney General, Tampa, for Appellee.

(ATKINSON, Judge.) Christian Jovanni Agosto appeals the judgment
and sentence entered against him for direct criminal contempt for
failing to provide the passcode to his cell phone. Because the lower
court erred by relying upon testimony about events that it did not
observe which occurred outside the presence of the court, we accept
the State’s concession of error and vacate Agosto’s conviction.1

While monitoring the social media accounts of Agosto and several
other individuals, the Tampa Police Department (TPD) uncovered
videos, several of which allegedly depicted Agosto brandishing a
firearm and flashing gang signs. While surveilling them, TPD
conducted a traffic stop of a vehicle in which Agosto and the other
suspects were travelling. After observing one of the passengers reach
under the seat for a weapon, they searched the vehicle and recovered
four pistols. They also conducted a search incident to Agosto’s arrest
and obtained a smartphone on his person.

All of the passengers were arrested and transported to the jail.
Agosto was charged with possessing a firearm with a juvenile felony
conviction and carrying a concealed firearm. A TPD detective sought
a search warrant for Agosto’s phone to locate evidence of those crimes
and to uncover other gang-related activities and offenders. Police
determined that the cell phone was passcode-protected.

After the trial court granted its motion to compel production of the
passcode, the State asked the court to order Agosto to immediately
turn the passcode over to TPD. Defense counsel indicated that Agosto
did not remember the passcode to his phone and sought a short recess
for Agosto to try to remember it, which the court granted.

Just prior to the direct contempt hearing, the court reiterated that it
was ordering Agosto to produce his passcode and indicated that if
Agosto refused to provide the passcode he would be in contempt and
could be punished by up to five months and twenty-nine days in jail.
Agosto protested: “Your Honor, I’m not refusing. I just don’t
remember the passcode, Your Honor.” The court instructed Agosto to
attempt to unlock the phone. He said that he could try. Agosto made
three unsuccessful attempts to enter his passcode.

The court then appointed the public defender to represent Agosto
and held a contempt hearing. The State called a detective who had
attempted to obtain the passcode from Agosto on a prior occasion. The
detective testified that after he received the search warrant shortly
after Agosto’s arrest he brought Agosto’s cellphone to the jail.
However, Agosto advised the detective that he would not give him the
passcode. Then Agosto stood up and hit the emergency button,
effectively ending the conversation with the detective. During the
detective’s visit to the jail, Agosto never attempted to enter the
passcode, and he never told the detective that he could not remember
it.

The defense called Agosto as a witness. He testified that he made
three attempts to enter his passcode just before the hearing but was
unable to remember the passcode. He admitted that he did not want to

provide his passcode at the jail but reiterated that he was unable to
remember the passcode prior to the hearing. He had been incarcerated
from the time of his arrest on July 24, 2018, until the hearing on
October 5, 2018.

The court made several findings “[b]ased on the circumstances of
this case, the filing[s] of the case, the record, the testimony of [the
detective], and the testimony of the defendant.” The court found that
Agosto’s testimony was not credible and that contrary to that testi-
mony, he did have the ability to provide the passcode; that the
defendant refused to provide the passcode in the court’s presence; and
that his refusal to provide the passcode had the effect of “hindering the
administration of justice and lessening the authority of the court.”
After concluding that Agosto had committed direct criminal con-
tempt, the trial court adjudicated him guilty and sentenced him to a
period of five months and twenty-nine days in jail.

Florida Rule of Criminal Procedure 3.830 describes the authority
for the punishment of direct criminal contempt: “A criminal contempt
may be punished summarily if the court saw or heard the conduct
constituting the contempt committed in the actual presence of the
court.” In a direct criminal contempt proceeding, the trial court cannot
rely on evidence that he or she did not personally observe. See Plank
v. State, 190 So. 3d 594, 601 (Fla. 2016) (explaining that misconduct
does not qualify as direct criminal contempt “[i]f some essential
elements of the offense are not personally observed by the judge, so
that [the judge] must depend upon statements made by others for his
knowledge about these essential elements” (quoting In re Oliver, 333
U.S. 257, 275-76 (1948))). Indirect criminal contempt requires,
among other things, “an appropriate charging document, an answer,
an order of arrest, the right to bail, an arraignment, and a hearing,”
none of which Agosto was provided. See Gidden v. State, 613 So. 2d
457, 460 (Fla. 1993); see also Fla. R. Crim P. 3.840 (“Indirect
Criminal Contempt”).

Here, while the conduct that is alleged to have constituted criminal
contempt was observed by the court, the same cannot be said of all the
evidence relied upon to support each element of contempt. “Intent is
an essential element of contempt, and to support a conviction for
direct criminal contempt, the trial court must have knowledge of each
element of the contempt.” State v. Diaz de la Portilla, 177 So. 3d 965,
973 (Fla. 2015). This stands to reason—by definition, one can only be
guilty of contempt for actions undertaken willfully. See, e.g., con-
tempt, American Heritage Dictionary 396 (5th ed. 2011) (“Open
disrespect or willful disobedience of the authority of a court of law or
legislative body”). And failure to do something one would have done
but for his inability to do so cannot be described as contemptuous. In
other words, whether or not the defendant had the ability to remember
his passcode was a fact issue, evidentiary support for which must be
based on what the trial court observed in its presence. See Fla. R.
Crim. P. 3.830 (authorizing punishment by direct criminal contempt
“if the court saw or heard the conduct constituting the contempt
committed in the actual presence of the court”).

While Agosto’s failure to comply with the court’s directive to
unlock the phone occurred in the presence of the trial court, the trial
court relied on other evidence to reach its determination that such
failure was in willful defiance of its order. In support of its conclusion
that “the Defendant’s claim that he is unable to remember his
passcode” lacked credibility, it is apparent that the trial court relied
upon the testimony describing his past behavior, including events that
occurred at the jail prior to the hearing. In its order, the trial court
explained that Agosto “used the passcode often and on a daily basis
only [seventy-five] days prior to the hearing” and “never claimed
prior to being ordered to produce the passcode” in court “that he could
not remember it.” Having relied on evidence outside its observation
in order to assess the verity of Agosto’s professed inability to comply



Headnotes and indexes are copyrighted and may not be duplicated by photocopying, printing,
or other means without the express permission of the publishers. 1-800-351-0917

45 Fla. L. Weekly D646 DISTRICT COURTS OF APPEAL

with the command to unlock his phone, the trial court cannot have
concluded that the behavior it observed was contemptuous without
resort to the procedures required for indirect criminal contempt. See
Plank, 190 So. 3d at 607 (“Whenever a judge must . . . rely on
additional evidence not directly observed by the trial judge, the
proceeding is no longer direct criminal contempt but becomes indirect
criminal contempt.”).

This is not to say that that a trial court can never base a finding of
direct criminal contempt on an assessment of witness credibility.
Agosto and the State have suggested as much—misplacing reliance
on case law governing “the power to punish perjury by direct criminal
contempt.” Emanuel v. State, 601 So. 2d 1273, 1274-75 (Fla. 4th DCA
1992) (emphasis added) (opining that “the mere fact that the court
believes one witness over another is insufficient to establish judicial
knowledge that a witness’ testimony is false for the purpose of
summarily adjudicating the witness in direct criminal contempt”
(emphasis added)). In the case of perjury, the untruthful testimony is
the contemptuous conduct. By contrast, it is conceivable that under
appropriate circumstances a finding of contempt could hinge on a
defendant’s testimony about alleged contemptuous conduct, which
testimony a trial court could disregard as incredible. Cf. Fla. R. Crim.
P. 3.830 (“[T]he judge shall . . . inquire as to whether the defendant has
any cause to show why he or she should not be adjudged guilty of
contempt by the court and sentenced therefor. The defendant shall be
given the opportunity to present evidence of excusing or mitigating
circumstances.”).

However, whether a finding of contempt could have been sup-
ported solely by the trial court’s credibility determination that Agosto
was lying about his inability to unlock the phone—without the
corroborating evidence of unobserved conduct such as his previous
refusal to provide the passcode at the jail—is not a question before this
court. To reach its finding of contempt, the trial court relied on
evidence of conduct that occurred outside the presence of the court.
Because that is not permissible in direct criminal contempt proceed-
ings, we reverse and remand for the lower court to vacate Agosto’s
conviction for direct criminal contempt.

Reversed and remanded with directions. (SALARIO, J., Concurs.
KELLY, J., Concurs in result only.)
))))))))))))))))))

1Agosto also argues that the trial court abused its discretion by ordering him to
produce his passcode in the first place. Because the order granting the State’s motion
to compel was rendered in an entirely separate case, our consideration of that issue is
beyond the scope of this appeal.

*        *        *

Criminal law—Murder—Offense committed by juvenile—Trial court
erred in sentencing defendant to twenty-four years based on conclusion
that section 775.082(1)(b)(1) was unconstitutional because statute’s
forty-year mandatory minimum restricts the trial court’s ability to
fashion an individualized sentence as contemplated by Miller v.
Alabama—Section 775.082(1)(b)(1) is not unconstitutional under
Miller because statute entitles defendant to an individualized sentenc-
ing hearing where he will receive a review of his sentence after
twenty-five years

STATE OF FLORIDA, Appellant, v. KYLE DYLAN MORAN, Appellee. 2nd
District. Case No. 2D18-942. March 20, 2020. Appeal from the Circuit Court for
Hillsborough County; Kimberly K. Fernandez, Judge. Counsel: Ashley Moody,
Attorney General, Tallahassee, and Elba Caridad Martin, Assistant Attorney General,
Tampa, for Appellee. Howard L. Dimmig, II, Public Defender, and Maureen E. Surber,
Assistant Public Defender, Bartow, for Appellant.

(LaROSE, Judge.) The State seeks review of Kyle Dylan Moran’s
first-degree murder sentence, imposed following the trial court’s
finding that section 775.082(1)(b)(1), Florida Statutes (2017), is
unconstitutional.1 We have jurisdiction. See § 924.07(1)(e), Fla. Stat.

(2018) (permitting the State to appeal “[t]he sentence, on the ground
that it is illegal”); Fla. R. App. P. 9.140(c)(1)(M) (authorizing the State
to appeal an order “imposing an unlawful or illegal sentence”). We
reverse and remand for resentencing.

Background
The State indicted Mr. Moran for first-degree murder. He was

sixteen years of age at the time of the crime. In 1995, after the jury
found him guilty, the trial court sentenced him to life imprisonment.
Following the United States Supreme Court’s decision in Miller v.
Alabama, 567 U.S. 460 (2012), Mr. Moran moved to correct his
sentence pursuant to Florida Rule of Criminal Procedure 3.800(a).
The trial court denied the motion, finding that Miller did not apply
retroactively. We reversed and “remand[ed] for a resentencing
proceeding consistent with [section 775.082].” Moran v. State, 164
So. 3d 68, 68 (Fla. 2d DCA 2015).

On remand, Mr. Moran moved to declare section 775.082(1)(b)(1)
unconstitutional. He argued that the mandatory minimum forty-year
sentence ran afoul of Miller because it “divests the trial court of any
meaningful sentencing discretion.” See § 775.082(1)(b)(1) (permit-
ting imposition of either a life sentence or a forty-year minimum
sentence with review after twenty-five years for a juvenile convicted
of a capital offense under section 782.04, Florida Statutes 2017)). The
trial court agreed, reasoning that the “minimum mandatory sentence
required by the statute restricts the court’s ability to fashion” an
individualized sentence as contemplated by Miller. Thus, the trial
court vacated Mr. Moran’s life sentence and resentenced him to
twenty-four years’ imprisonment followed by a twenty-year proba-
tionary term.

On appeal, the State asserts that “[a] sentence with a non-life
minimum mandatory imposed against a juvenile offender facing a
potential life sentence does not violate Miller as long as the juvenile
was given an individualized sentencing hearing under section
921.1401[, Florida Statutes (2017),] and was provided judicial review
pursuant to section 921.1402.” Consequently, the State urges that Mr.
Moran’s twenty-four-year sentence is illegal as it is undercuts the
mandatory minimum forty-year sentence called for by section
775.082(1)(b)(1).

Analysis
We recently rejected the same argument advanced by Mr. Moran.

In Bailey v. State, 277 So. 3d 173, 176 (Fla. 2d DCA 2019), the
defendant “argue[d] that the forty-year minimum sentence in section
775.082(1)(b)(1) is unconstitutional” because “the statute takes away
the discretion of the trial court and requires the trial court to impose a
certain sentence, despite the Supreme Court’s directive that juveniles
are entitled to individualized sentencing hearings.” We observed,
however, that Miller “does not extend to Bailey’s [forty-year manda-
tory minimum sentence with review after twenty-five years] imposed
pursuant to section 775.082(1)(b)(1), where he received the individu-
alized sentencing hearing required by Miller (codified in section
921.1401(1)) and where he will receive a review of his sentence after
twenty-five years.” Bailey, 277 So. 3d at 177.

The same holds true for Mr. Moran. Section 775.082(1)(b)(1) is
not unconstitutional under Miller. 567 U.S. at 479 (“[T]he Eighth
Amendment forbids a sentencing scheme that mandates life in prison
without possibility of parole for juvenile offenders.”). Under Miller,
the constitutionally problematic part of the sentencing scheme was the
automatic imposition of the “harshest” and “most severe” penalty,
without provision for any individualized review proceeding. Id. at
472, 474, 477, 479, 489. But section 775.082(1)(b)(1) entitles a
defendant to the “individualized sentencing hearing required by
Miller . . . where he will receive a review of his sentence after twenty-
five years.” Bailey, 277 So. 3d at 177.
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As a result of the trial court’s mistaken reading and application of
Miller, Mr. Moran’s March 2018 sentence is illegal. See Carter v.
State, 786 So. 2d 1173, 1181 (Fla. 2001) (“[A] sentence is ‘illegal’ if
it ‘imposes a kind of punishment that no judge under the entire body
of sentencing statutes could possibly inflict under any set of factual
circumstances.’ ” (quoting Blakley v. State, 746 So. 2d 1182, 1187
(Fla. 4th DCA 1999))); cf. State v. Kremer, 114 So. 3d 420, 421 (Fla.
5th DCA 2013) (“[A] sentence is illegal when it is shorter than the
required mandatory minimum sentence.” (citing State v. Strazdins,
890 So. 2d 334, 335 (Fla. 2d DCA 2004))). We reverse the murder
sentence, and remand for resentencing consistent with section
775.082(1)(b)(1).

Affirmed, in part; reversed, in part, and remanded with instruc-
tions. (NORTHCUTT and SMITH, JJ., Concur.)
))))))))))))))))))

1The trial court also resentenced Mr. Moran to concurrent terms of twenty-four
years’ imprisonment for armed burglary and attempted armed robbery. The State does
not challenge these sentences on appeal. Thus, we affirm those sentences without
further comment.

*        *        *

Mortgage foreclosure—Standing—Trial court erred in dismissing
foreclosure action based on conclusion that bank failed to prove its
standing as holder of the note at inception of the action because there
was no evidence of an agency relationship between bank and loan
servicer—Because bank filed suit and record supports that it had the
note with blank indorsement in its possession when it did so, any
purported deficiency in evidentiary support for its agency relationship
with its servicer is immaterial to issue of standing—Bank presented
sufficient evidence to establish that it was in possession of note at time
of complaint where bank entered into evidence the original note
containing the same blank indorsement as the copy attached to the
complaint—Moreover, there was no evidence or testimony presented
below reflecting that bank lacked possession

U.S. BANK, N.A. in its capacity, as Trustee for the Registered Holders of HOME
EQUITY ASSET TRUST 2006-2, HOME EQUITY PASS-THROUGH CERTIFI-
CATES, SERIES 2006-2, Appellant, v. STEPHEN M. MINK a/k/a STEPHEN MINK
and PIEDAD A. MINK, Appellees. 2nd District. Case No. 2D18-958. March 20, 2020.
Appeal from the Circuit Court for Pasco County; Linda H. Babb, Judge. Counsel: W.
Bard Brockman and Christian J. Bromley of Bryan Cave Leighton Paisner, LLP,
Atlanta, Georgia; Zina Gabsi of Bryan Cave Leighton Paisner, LLP, Miami, for
Appellant. Bryant H. Dunivan Jr. of Owen & Dunivan, PLLC, Tampa, for Appellee
Piedad A. Mink. No appearance for Appellee Stephen M. Mink.

(ATKINSON, Judge.) U.S. Bank, N.A., in its capacity as Trustee for
the Registered Holders of Home Equity Asset Trust 2006-2, Home
Equity Pass-Through Certificates Series 2006-2 (U.S. Bank) appeals
a final judgment of foreclosure entered in favor of Stephen M. Mink
a/k/a Stephen Mink and Piedad A. Mink (Mink)1 following a nonjury
trial. U.S. Bank argues that the trial court erred in finding that U.S.
Bank lacked standing to foreclose at the time the complaint was filed.
We agree and reverse.

On November 10, 2005, Mink executed and delivered to Sebring
Capital Partners, Limited Partnership (Sebring), the original lender,
a note and mortgage, in the principal amount of $151,200. Mink
defaulted on the note and mortgage by failing to make the payment
due on September 1, 2013, and all payments thereafter. On October
16, 2013, Ocwen Loan Servicing, LLC (Ocwen), the servicer of the
loan, provided notice of the default and an opportunity to cure. After
the default was not cured, U.S. Bank filed a foreclosure complaint on
April 25, 2014. Ocwen verified the complaint as the servicer for U.S.
Bank. Attached to the complaint were copies of the mortgage and the
note bearing a blank indorsement by Sebring. In the complaint, U.S.
Bank alleged that it was the holder of the note and thus entitled to
enforce the terms of the note and mortgage pursuant to section
673.3011(1), Florida Statutes (2014).

At the ensuing bench trial, U.S. Bank introduced the following
documents into evidence through testimony of a senior loan analyst
for Ocwen, who testified that Ocwen had been servicing Mink’s loan
since 2006: the original note bearing the blank indorsement by
Sebring; the original mortgage; an assignment of mortgage between
Mortgage Electronic Registration Systems, Inc. (MERS), as nominee
for Sebring, and U.S. Bank; a notice of default dated October 16,
2013, from Ocwen to Mink; Ocwen’s Collection Notes for Mink’s
loan; a Bailee letter dated January 17, 2014, from Ocwen tendering the
original note to counsel for U.S. Bank; and the payment history and
judgment figures for Mink’s loan. However, the trial court did not
admit the Power of Attorney between U.S. Bank and Ocwen.

Mink moved for an involuntary dismissal, arguing in part that U.S.
Bank failed to prove its standing as the holder of the note at inception
of the action because there was no evidence of an agency relationship
between U.S. Bank and Ocwen. The trial court agreed and dismissed
the action. As further explained below, because the bank filed suit and
the record supports that it had the note in its possession when it did so,
any purported deficiency in evidentiary support for its agency
relationship with its servicer is immaterial to the issue of standing.

This court reviews de novo an order granting a motion for involun-
tary dismissal. Deutsche Bank Nat’l Tr. Co. v. Kummer, 195 So. 3d
1173, 1175 (Fla. 2d DCA 2016) (citing Allard v. Al-Nayem Int’l, Inc.,
59 So. 3d 198, 201 (Fla. 2d DCA 2011)). This court “must view the
evidence and all inferences of fact in a light most favorable to the
nonmoving party” and will “affirm an involuntary dismissal only
where no proper view of the evidence could sustain a verdict in favor
of the nonmoving party.” Deutsche Bank Nat’l Tr. Co. v. Applewhite,
213 So. 3d 948, 950 (Fla. 4th DCA 2017) (quoting Deutsche Bank
Nat’l Tr. Co. v. Huber, 137 So. 3d 562, 563-64 (Fla. 4th DCA 2014)).
This court also reviews de novo a trial court’s determination on
standing. St. Clair v. U.S. Bank Nat’l Ass’n, 173 So. 3d 1045, 1046
(Fla. 2d DCA 2015) (citing Boyd v. Wells Fargo Bank, N.A., 143 So.
3d 1128, 1129 (Fla. 4th DCA 2014)).

A party seeking foreclosure must establish standing both at the
time the complaint was filed and at trial. Dickson v. Roseville Props.,
LLC, 198 So. 3d 48, 50-51 (Fla. 2d DCA 2015) (citing May v. PHH
Mortg. Corp., 150 So. 3d 247, 248-49 (Fla. 2d DCA 2014)). “A
plaintiff who is not the original lender may establish standing to
foreclose a mortgage loan by submitting a note with a blank or special
[i]ndorsement, an assignment of the note, or an affidavit otherwise
proving the plaintiff’s status as the holder of the note.” Nationstar
Mortg., LLC v. Johnson, 250 So. 3d 808, 810 (Fla. 2d DCA 2018)
(quoting Focht v. Wells Fargo Bank, N.A., 124 So. 3d 308, 310 (Fla.
2d DCA 2013)).

Here, U.S. Bank filed its complaint alleging its status as the holder
of the note and submitted a note with a blank indorsement. A “holder”
is defined as a “person in possession of a negotiable instrument that is
payable either to bearer or to an identified person that is the person in
possession.” § 671.201(21)(a) (emphasis added). The parties dispute
whether U.S. Bank proved that it had possession of the original note
at the time the complaint was filed and thus was entitled to enforce the
note as a holder at inception; possession of the original note at the time
of trial is uncontested.

Because U.S. Bank entered into evidence the original note
containing the same blank indorsement as the copy attached to the
complaint, it presented sufficient evidence to establish it had posses-
sion of the note at the time the complaint was filed and thus had
standing as a holder of the note. See Ortiz v. PNC Bank, Nat’l Ass’n,
188 So. 3d 923, 925 (Fla. 4th DCA 2016) (“[I]f the Bank later files
with the court the original note in the same condition as the copy
attached to the complaint, then . . . the combination of such evidence
is sufficient to establish that the Bank had actual possession of the note
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at the time the complaint was filed and, therefore, had standing to
bring the foreclosure action, absent any testimony or evidence to the
contrary.”).2

Moreover, there was no evidence or testimony presented below
reflecting that U.S. Bank lacked possession of the note at the time it
filed suit. Therefore, this combination of evidence was sufficient to
establish that U.S. Bank had possession at the time the complaint was
filed and thus had standing to bring the foreclosure action as the holder
of the note. See Bank of N.Y. Mellon v. Burgiel, 248 So. 3d 237, 239-
40 (Fla. 5th DCA 2018) (holding that the combination of the copy of
the note attached to the complaint and the later-filed original sufficed
to establish the bank’s standing); Bank of N.Y. Mellon ex rel. Regis-
tered Holders of Alt. Loan Trust 2007-OA7 v. Heath, 219 So. 3d 104,
106 (Fla. 4th DCA 2017) (holding that the trial court erred in granting
an involuntary dismissal because the bank established its standing as
a holder); Wells Fargo Bank, N.A. v. Ousley, 212 So. 3d 1056, 1058
(Fla. 1st DCA 2016) (same); U.S. Bank Nat’l Ass’n v. Clarke, 192 So.
3d 620, 622 (Fla. 4th DCA 2016) (reversing a judgment finding lack
of standing because the original note introduced into evidence at trial
matched the copy of the note attached to the complaint and there was
no evidence presented reflecting a lack of possession). Even without
the benefit of the inference described in Ortiz, U.S. Bank provided
separate proof of its entitlement to enforce the note as the holder
through the testimony of the senior loan analyst for Ocwen, the
Collection Notes, and the Bailee letter. The Bailee letter sent from
Ocwen to counsel for U.S. Bank—dated January 17, 2014—
established that U.S. Bank had possession of the original note before
U.S. Bank filed its foreclosure complaint against Mink on April 25,
2014. The Collection Notes further established that the original note
was sent to counsel for U.S. Bank prior to filing suit as reflected in the
entries on January 17, 2014, and February 14, 2014.

Viewing the evidence and all inferences of fact in a light most
favorable to U.S. Bank, U.S. Bank presented sufficient evidence of its
entitlement to enforce the note as the holder at inception. Therefore,
we reverse the trial court’s involuntary dismissal and remand for
further proceedings.

Reversed and remanded. (KHOUZAM, C.J., and KELLY, JJ.,
Concur.)
))))))))))))))))))

1The Minks jointly executed the note at issue in this appeal. However, Mr. Mink
passed away years after the underlying litigation was filed. As such, this appeal affects
Mrs. Mink who remains obligated under the note.

2Mink argues, for the first time on appeal, that the copy of the note attached to the
complaint was not in the same condition as the original note introduced at trial because
the copy “was marked up by an unknown party.” This argument lacks merit because a
pertinent discrepancy in the condition of the note is one in the indorsements. See Waters
v. Wilmington Tr., Nat’l Ass’n for ARLP Securitization Tr. Series 2015-1, 268 So. 3d
722, 722-23 (Fla. 4th DCA 2018) (“The note attached to the complaint was not made
payable to the plaintiff, and it contained no indorsements. . . . Unlike the note attached
to the complaint, the original note was indorsed in blank.”); Madl v. Wells Fargo Bank,
N.A., 244 So. 3d 1134, 1136 (Fla. 5th DCA 2017) (“[T]he copy of the note Wells Fargo
attached to its complaint lacked the indorsement found on the original note admitted
into evidence; therefore, the copy does not prove standing at the time suit was filed.”).

*        *        *

Criminal law—Probation revocation—Sex offender probation—Trial
court abused its discretion in revoking defendant’s sex offender
probation based on  sexually explicit photographs found on defen-
dant’s cell phone where state failed to establish a rational relationship
between the sexually explicit material and defendant’s deviant
behavior pattern—Condition of probation allegedly violated requires
relevance to defendant’s deviant behavior pattern, not the statutory
definition of the offense

ALFREDO L. ALVAREZ, Appellant, v. STATE OF FLORIDA, Appellee. 2nd
District. Case No. 2D19-565. March 20, 2020. Appeal from the Circuit Court for
Hillsborough County; Nick Nazaretian, Judge. Counsel: Howard L. Dimmig, II, Public

Defender, and Richard P. Albertine, Jr., Assistant Public Defender, Bartow, for
Appellant. Ashley Moody, Attorney General, Tallahassee, and Pamela Cordova
Papasov, Assistant Attorney General, Tampa, for Appellee.

(ROTHSTEIN-YOUAKIM, Judge.) Alfredo Alvarez appeals from
the order revoking his probation based on the trial court’s determina-
tion that he violated standard sex offender condition 21. Because we
agree with Alvarez that competent, substantial evidence failed to
establish a rational relationship between his deviant behavior pattern
and the sexually explicit material found on his cellphone, we reverse
and remand for vacatur of the order of revocation and reinstatement
of probation with all applicable credit for time served.

In 2005, Alvarez pleaded guilty to one count of lewd or lascivious
molestation pursuant to section 800.04(5)(a), (b), Florida Statutes
(2004). The trial court sentenced him to seventy-eight months’
imprisonment followed by fifteen years’ sex offender probation. He
was released in April 2011.

During a search of Alvarez’s house in November 2018, officers
recovered thirteen photos from his cellphone. Later that month,
officers filed a criminal report affidavit alleging that Alvarez had
violated his sex offender probation. At the evidentiary hearing on the
alleged violation of probation (VOP), the trial court determined that
Alvarez had violated standard sex offender condition 21 and sen-
tenced him to fifteen years in state prison, with credit for all prior time
served plus credit for jail time served for this violation. This appeal
followed.

Condition 21 prescribes:
Unless otherwise indicated in the treatment plan provided by a
qualified practitioner in the sexual offender treatment program, a
prohibition on viewing, accessing, owning, or possessing any
obscene, pornographic, or sexually stimulating visual or auditory
material, including telephone, electronic media, computer programs,
or computer services that are relevant to the offender’s deviant
behavior pattern.

At the VOP hearing, the trial court took judicial notice of Alvarez’s
(unsigned) plea letter, which described the underlying offenses only
as “Lewd or Lascivious Molestation (Victim Less than 12).”1 Apart
from that, the State introduced only the photographs themselves. The
trial court summarily determined that Alvarez had violated condition
21. On appeal, Alvarez argues that the State failed to present sufficient
evidence of the underlying charge and its relation to the photos.

We review for an abuse of discretion the trial court’s revocation of
probation for violating condition 21 and ask whether competent,
substantial evidence supported the decision. Bauer v. State, 96 So. 3d
1063, 1066 (Fla. 4th DCA 2012). Florida courts have consistently held
that to establish that a sex offender has violated condition 21, the
evidence must show a rational relationship between the sexually
explicit material and the defendant’s deviant behavior pattern. Sellers
v. State, 16 So. 3d 225, 227 (Fla. 5th DCA 2009).

Here, the State wholly failed to establish a rational relationship
between the sexually explicit material and the defendant’s deviant
behavior pattern. Indeed, the evidence presented at the hearing gives
us no idea what Alvarez’s deviant behavior pattern is. On appeal, the
State argues that the statutory definition of “lewd and lascivious
molestation” in section 800.04(5) by itself suffices to establish
Alvarez’s deviant behavior pattern. But condition 21 specifically
requires relevance “to the offender’s deviant behavior pattern,” not to
the statutory definition of the offense, which as a rule will be broader
than any particular offender’s pattern of behavior. See Sellers, 16 So.
3d at 227. Alternatively, the State refers us to the criminal report
affidavit in the criminal file, which provides, in pertinent part, that
Alvarez “did touch, in a lewd or lascivious manner, the breasts,
buttocks, and vaginal area of the victim. These touches were per-
formed over the victims [sic] clothing. The victim is age 9 and the def.
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[sic] is age 65.” But the State did not refer the trial court to that
affidavit, and on appeal, it cannot rely on evidence that it failed to
present at the revocation hearing.

Relying on Sellers, the State further argues that the photos
effectively speak for themselves and no additional evidence was
necessary to establish their relevance because they either involve
“obscene, pornographic, or sexually stimulating images of children,”
see 16 So. 3d at 227 & n.1 (explaining that determining relevance is
“relatively easy and straightforward” when the images involve
“obscene, pornographic, or sexually stimulating images of children”),
or are “ ‘sexually explicit and contain[ ] a puerile or adolescent
theme,’ ” see id. at n.2. We disagree.2 The photos included one picture
of a shirtless toddler embracing and possibly attempting to nurse an
infant, eight pictures of females getting massages, and five pictures of
apparently adult women in suggestive positions or dress. Despite the
State’s repeated and conclusory characterization of some of the
females as “underdeveloped looking,” none of the pictures except for
the first one appears to involve a child, and none of the pictures that
are sexually explicit or suggestive has a puerile or adolescent theme.
With respect to the first picture, the State insists:

No reason exists for an unrelated adult to be in possession of a picture
of a bare-chested child pretending to breastfeed another infant. It is
further troubling that the adult in possession of this photograph is not
only not related to the child, but a sexual predator convicted for
inappropriate contact with a child under the age of twelve. Under these
circumstances, this photograph falls within the Sellers footnote 1
category as it is a sexually stimulating image of a child.

Absent something more than the State’s insistence, however, and
especially absent any evidence whatsoever that Alvarez’s deviant
behavior pattern involved a toddler or infant, we decline to make this
considerable leap in logic.

The State, therefore, failed to present sufficient evidence to
establish the relevance of the photos to Alvarez’s deviant behavior
pattern. Accordingly, the trial court abused its discretion in determin-
ing that Alvarez violated condition 21, and we reverse and remand for
vacatur of the order of revocation and reinstatement of Alvarez’s
probation with all applicable credit for time served.

Reversed and remanded with directions. (KHOUZAM, C.J., and
SMITH, J., Concur.)
))))))))))))))))))

1It appears that the only reason the plea letter was introduced was to establish that
Alvarez had been on notice of the substance of condition 21 (although it was identified
by a different number in the plea letter).

2Because the pictures are in the record and we can view them for ourselves, we are
not bound by any trial court findings with respect to them. See Almeida v. State, 737 So.
2d 520, 524 & n.9 (Fla. 1999) (conducting an independent review of the transcript and
tape of a custodial interrogation, concluding that the audiotape “belied” one of the trial
court’s factual findings, and recognizing that insofar as a ruling is based on a videotape
or audiotape, the trial court “has no special vantage point”); State v. Thompson, 193 So.
3d 916, 919 (Fla. 2d DCA 2016) (“An appellate court may independently review the
audio recording of an interview to assess whether competent, substantial evidence
supports the trial court’s findings.” (citing Cuervo v. State, 967 So. 2d 155, 160 (Fla.
2007))). In any event, the trial court made no findings; as noted above, it summarily
concluded that Alvarez had violated condition 21.

*        *        *

Criminal law—Post conviction relief—Rehearing—Error to dismiss
defendant’s motion for rehearing as untimely—Because defendant’s
rule 3.850 motion was served by mail, defendant was allowed an
additional three days to file his motion for rehearing

JOHN COX, Appellant, v. STATE OF FLORIDA, Appellee. 2nd District. Case No.
2D17-3822. March 20, 2020. Appeal from the Circuit Court for Glades County; Jack
Lundy, Acting Circuit Judge. Counsel: John Cox, pro se. Ashley Moody, Attorney
General, Tallahassee, and Laurie Benoit-Knox, Assistant Attorney General, Tampa,
For Appellee.

(NORTHCUTT, Judge.) John Cox appeals the nonsummary denial of

two claims for relief raised in his Florida Rule of Criminal Procedure
3.850 motion. We do not reach the merits, however, because the
postconviction court erroneously dismissed Cox’s motion for
rehearing as untimely.

Rule 3.850(j) provides that “[a]ny party may file a motion for
rehearing of any order addressing a motion under this rule within 15
days of the date of service of the order.” Cox, who is incarcerated, did
not file his motion for rehearing pursuant to the mailbox rule until
August 27, 2017, seventeen days after the order denying his rule 3.850
motion was served on August 10. The postconviction court therefore
dismissed Cox’s motion for rehearing as untimely.

However, because the order denying Cox’s rule 3.850 motion was
served by mail, Cox was allowed an additional three days to file his
motion for rehearing. See Fla. R. Crim. P. 3.070 (2017) (“Whenever
a party has the right or is required to do some act or take some
proceedings within a prescribed period after the service of a notice or
other document on the party and the notice or document is served on
the party by mail, when permitted, or email, 3 days shall be added to
the prescribed period.”) (repealed, effective Jan. 1, 2019); see Batson
v. State, 99 So. 3d 626, 627 (Fla. 2d DCA 2012) (“Because the order
dismissing Mr. Batson’s motion for postconviction relief was served
by mail, Mr. Batson was entitled to three extra days—or a total of
eighteen days from the date of the order—to file his motion for
rehearing. Because the motion was filed on the sixteenth day from
service of the postconviction court’s order dismissing Batson’s
postconviction motion, the motion for rehearing was timely.”
(citations omitted)); cf. McAffee v. State, 75 So. 3d 1259 (Fla. 2d DCA
2011) (unpublished opinion); McCoy v. State, 993 So. 2d 970 (Fla. 2d
DCA 2008) (unpublished opinion).

With the three additional days afforded by rule 3.070, Cox’s
motion for rehearing was timely and it was error to dismiss it.
Accordingly, we reverse the dismissal of Cox’s motion for rehearing
and remand for the postconviction court to consider it on the merits.
See Batson, 99 So. 3d at 627.

Reversed and remanded with instructions. (KELLY and SMITH,
JJ., Concur.)

*        *        *

Criminal law—Sentencing—Correction—Post conviction court erred
failing to render new sentencing documents after finding that written
sentencing documents needed to be amended to comport with the
sentence orally pronounced—Post conviction court’s “snap-out”
memorandum of sentence that purported to clarify sentence does not
qualify as a rendered sentence that can be attached to a commitment,
and cannot serve as a defendant’s official sentencing documents for use
by the Department of Corrections

CHARLES EDWARD PITTMAN, a/k/a CHARLES ELBERT PITTMAN, a/k/a
CHARLES E. PITTMAN, Appellant, v. STATE OF FLORIDA, Appellee. 2nd
District. Case No. 2D18-4199. March 20, 2020. Appeal from the Circuit Court for Polk
County; John K. Stargel, Judge. Counsel: Howard L. Dimmig, II, Public Defender, and
Cynthia J. Dodge, Assistant Public Defender, Bartow, for Appellant. Ashley Moody,
Attorney General, Tallahassee, and Pamela Cordova Papasov, Assistant Attorney
General, Tampa, for Appellee.

(VILLANTI, Judge.) Charles E. Pittman appeals the order granting in
part and denying in part his motion to correct illegal sentence filed
pursuant to Florida Rule of Criminal Procedure 3.800(a) and the order
that corrected his sentence. We affirm the postconviction court’s
ruling on the motion; however, because the postconviction court did
not prepare and render amended sentencing documents, we remand
with directions to the postconviction court to render amended
sentencing documents that reflect the correct sentence.

In his rule 3.800(a) motion, Pittman raised two claims: first, that the
written sentencing documents did not comport with the trial court’s
oral pronouncement of sentence, and second, that the orally pro-
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nounced sentence was illegal. After reviewing the record, the
postconviction court granted the motion to the extent that it contended
that the written sentence did not comport with the oral pronounce-
ment. The court then ordered the State to respond to Pittman’s
argument concerning the legality of his sentence.

After considering the State’s response and holding a hearing, the
postconviction court determined that the sentence that had been orally
pronounced was legal. Therefore, the court granted Pittman relief
solely on the basis that the written sentencing documents needed to be
corrected to reflect the oral pronouncement. Unfortunately, the
postconviction court recorded this ruling solely on a “snap-out”
memorandum of sentence form, and it neither prepared amended
sentencing documents nor ordered them to be prepared.

In this appeal, Pittman again alleges that his sentence is illegal, a
claim which we reject without further comment. He also contends that
the postconviction court erred in denying him a de novo sentencing
hearing, at which the State would have been required to prove anew
that he qualified as a habitual felony offender (HFO) and a Prison
Releasee Reoffender (PRR) and at which the trial court would have
been required to reconsider any award of jail credit. However,
correcting written sentencing documents to comport with an oral
pronouncement does not require a de novo sentencing hearing;
instead, such an error constitutes only a scrivener’s error that may be
corrected as a ministerial act. See, e.g., Ashley v. State, 850 So. 2d
1265, 1268 n.3 (Fla. 2003) (“The term scrivener’s error refers to a
mistake in the written sentence that is at variance with the oral
pronouncement of sentence.” (quoting Amendments to Fla. Rules of
Criminal Procedure 3.111(e) & 3.800, 761 So. 2d 1015, 1023 (Fla.
2000)); Devlin v. State, 224 So. 3d 803, 804 (Fla. 2d DCA 2017)
(affirming Devlin’s convictions and sentences but remanding for
correction of a scrivener’s error when the oral pronouncement of
sentence was for time served but the written sentencing documents
reflected a ten-year prison sentence); Rivera v. State, 117 So. 3d 449,
449-50 (Fla. 2d DCA 2013) (affirming the revocation of probation
and the sentence imposed but remanding for correction of a scriv-
ener’s error when the written sentencing documents clearly conflicted
with the oral pronouncement of sentence from the trial court). Since
Pittman was not entitled to a de novo sentencing hearing, the State was
not required to “re-prove” that he qualified as an HFO and a PRR nor
was the trial court required to reconsider the jail credit awarded.
Therefore, Pittman is not entitled to the relief he seeks in this appeal,
and we affirm the postconviction court’s ruling on the rule 3.800(a)
motion.

But that does not end our work in this case. As noted above, despite
recognizing that the written sentencing documents needed to be
amended to comport with the sentence orally pronounced, the
postconviction court did not actually render new sentencing docu-
ments. Instead, it prepared a “snap-out” memorandum of sentence that
purported to “clarify” the sentence, and it entered a separate written
order that identified the new sentence. While the postconviction court
directed that this order identifying the new sentence be sent to the
Department of Corrections, the postconviction court never prepared
amended sentencing documents that reflected the proper sentence.
Hence, even now, Pittman’s written sentencing documents do not
properly reflect his orally pronounced sentence.

This court has repeatedly criticized the Tenth Circuit’s continued
use of these “snap-out” memoranda of sentence forms because of the
problems that they can cause both on appellate review and in future
proceedings. See Phillips v. State, 198 So. 3d 789, 790 n.2 (Fla. 2d
DCA 2016) (collecting cases and noting that this court has been
discouraging the use of “snap-outs” for over twenty years); see also
Dagan v. State, 44 Fla. L. Weekly D974 (Fla. 2d DCA Apr. 17, 2019)
(collecting cases and identifying the myriad ways in which snap-outs

have been used inappropriately). More importantly, we have explic-
itly held that a “snap out” memorandum of sentence form “does not
qualify as a rendered sentence that can be attached to a commitment.”
Gray v. State, 198 So. 3d 780, 781 (Fla. 2d DCA 2016). Simply put,
the Department of Corrections has no obligation to regard a local
snap-out form as a proper sentencing document in lieu of the standard,
statewide judgment and sentence form. Id. at 782-83 (noting that
Florida Rule of Criminal Procedure 3.986(a) requires a circuit court
to use a judgment and sentence that conforms to the form provided in
that rule and identifying the many ways in which a “memo of sen-
tence” fails to conform). Hence, regardless of whatever purposes these
forms may have for simple local matters, they cannot serve as a
defendant’s official sentencing documents for use by the Department
of Corrections. Therefore, while we affirm the sentence as orally
pronounced, we remand with directions to the postconviction court to
prepare, sign, and render proper sentencing documents that accurately
reflect the sentence imposed on Pittman.

Affirmed and remanded with directions. (KHOUZAM, C.J., and
LaROSE, J., Concur.)

*        *        *

Criminal law—Lewd or lascivious molestation—Child—Evidence—
Collateral crimes—Exclusion—Appeals—Certiorari—Trial court
departed from essential requirements of the law by excluding evidence
that defendant had previously molested another child based on
conclusion that evidence failed to satisfy strict similarity standard
applicable to molestations that occur in a nonfamilial context—
Similarity standard applied by trial court has been abrogated by
amendment to section 90.404(2)(b) and is no longer correct law—
Regardless of whether within or outside the familial context, the
lynchpin to admissibility of Williams rule evidence in child sexual
molestation cases after statutory amendment is relevance, not its strict,
substantial, or relaxed similarity to the crime being tried—Similarity
is not irrelevant, but rather something to be considered when determin-
ing whether evidence is relevant and whether its probative value is
outweighed by its prejudicial effect—Exclusion of evidence resulted in
material injury from which state cannot obtain relief through appeal

STATE OF FLORIDA, Petitioner, v. RAYMOND ERIC HALL, Respondent. 2nd
District. Case No. 2D19-2092. March 20, 2020. Petition for Writ of Certiorari to the
Circuit Court for Hillsborough County; Kimberly K. Fernandez, Judge. Counsel:
Ashley Moody, Attorney General, Tallahassee, and Chelsea N. Simms, Assistant
Attorney General, Tampa, for Petitioner. Julianne M. Holt, Public Defender, Tampa,
for Respondent.

(SALARIO, Judge.) In this prosecution of Raymond Eric Hall arising
from the alleged molestation of a child, the State petitions for a writ of
certiorari from a pretrial order excluding Williams1 rule evidence of
Mr. Hall’s molestation of a different child. The State argues that the
trial court departed from the essential requirements of law by
requiring it to prove a strict similarity between the facts of the charged
offense and the Williams rule conduct. Because the similarity standard
applied by the trial court has been abrogated by statute and is no longer
the correct law, and because the exclusion of this evidence results in
a material injury from which the State cannot obtain relief through an
appeal, we grant the State’s petition.

Mr. Hall is charged with a single count of lewd or lascivious
molestation of a six-year-old victim, E.T. The molestation allegedly
occurred in the employee breakroom of the store where E.T.’s mother
works. According to E.T., Mr. Hall sat down next to her, told her that
he was going to play with her “wiggly legs,” and reached his fingers
under her skirt and underwear. No one else was in the room. It is
likely, therefore, that the trial of the case will in substantial measure
depend on whether the jury believes E.T.

To corroborate E.T.’s testimony, the State sought, by way of
pretrial notice, to introduce evidence that Mr. Hall had previously
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molested another young girl, N.C., three years before the alleged
incident with E.T. This type of evidence—evidence of the defendant’s
commission of a collateral crime or bad act—is known as Williams
rule evidence, and its admissibility is regulated by section 90.404(2),
Florida Statutes (2019). Williams rule evidence can play a key role in
child molestation cases, where the victim is very often the only
witness. See McLean v. State, 934 So. 2d 1248, 1255-56 (Fla. 2006).

As required by section 90.404(2)(d), the State filed written notices
of its intent to rely upon evidence of the molestation of N.C. in its
prosecution of Mr. Hall for the alleged molestation of E.T. Mr. Hall
responded with a motion in limine to exclude that evidence and a
motion to strike the State’s Williams rule notice. The trial court then
conducted an evidentiary hearing to determine whether to allow the
State’s proposed Williams rule evidence to be admitted at Mr. Hall’s
trial. At the hearing, N.C. testified that when she was seven or eight
years old, she had been at a pool party where Mr. Hall was also
present. Mr. Hall told her to come to the side of the house to catch
frogs. Once out of sight from the others, Mr. Hall asked N.C. about her
“tickle spot” and then slid his hand under her bathing suit bottoms.

After the hearing, the trial court entered a written order that denied
the State’s Williams rule notice, granted Mr. Hall’s motions in limine
and to strike, and stated that evidence of the molestation of N.C. would
not be admitted at trial. Relying on the supreme court’s decision in
McLean, the trial court stated that it was required to determine first
whether the State proved Mr. Hall’s molestation of N.C. by clear and
convincing evidence and second whether the probative value of that
evidence was outweighed by the danger of unfair prejudice. See
McLean, 934 So. 2d at 1256-59. The trial court found that the State
proved by clear and convincing evidence that Mr. Hall molested N.C.
but that the molestation of N.C. was too dissimilar from the molesta-
tion of E.T. to be admissible. Again relying on McLean, the trial court
reasoned that the molestations of E.T. and N.C. both “occurred in a
nonfamilial context”—i.e., Mr. Hall was not a family member of
either victim—and thus that evidence of the two molestations must
satisfy “a stricter similarity standard” than would apply had Mr. Hall
been a family member of the victims. The trial court concluded that
the evidence failed to satisfy that stricter standard because “[o]ther
than the facts that N.C. and E.T. are both adolescent females and [Mr.
Hall’s] sexual conduct involved hand to skin contact, the charged acts
bear little resemblance.”

The State timely filed a petition for writ of certiorari in this court.
To prevail, the State must demonstrate that the trial court’s order
“departs from the essential requirements of law, causing material
injury . . . throughout the remainder of the proceedings below and
effectively leaving no adequate remedy on appeal.” Allstate Ins. Co.
v. Langston, 655 So. 2d 91, 94 (Fla. 1995) (citing Martin-Johnson,
Inc. v. Savage, 509 So. 2d 1097, 1099 (Fla. 1987)); see also Nader v.
Fla. Dep’t of Highway Safety & Motor Vehicles, 87 So. 3d 712, 721
(Fla. 2012). The elements of material injury and the absence of an
adequate appellate remedy, often collectively referred to as “irrepara-
ble harm,” are jurisdictional and must be considered first. Citizens
Prop. Ins. Corp. v. San Perdido Ass’n, 104 So. 3d 344, 351 (Fla.
2012). In the context of a pretrial order in a criminal prosecution, the
State suffers a material injury when the order significantly impairs the
State’s ability to present its case at trial. State v. Pettis, 520 So. 2d 250,
253 (Fla. 1988). And because the State has no right to appeal from a
final judgment of acquittal in a criminal case, the appellate remedy is
inadequate if the order from which relief is sought is not an appealable
nonfinal order under Florida Rule of Appellate Procedure 9.140(c)(1).
Pettis, 520 So. 2d at 253; see also State v. Richman, 861 So. 2d 1195,
1198 (Fla. 2d DCA 2003) (concluding that a pretrial order excluding
collateral crimes evidence is nonappealable and irreparably harms the
State’s presentation of its case). Here, given the importance of E.T.’s

testimony to the prosecution, the exclusion of Williams rule evidence
to corroborate her testimony materially injures the State’s case and is
not appealable under rule 9.140(c)(1). See, e.g., State v. Lincoln, 279
So. 3d 854, 860 (Fla. 2d DCA 2019) (holding that the erroneous
exclusion of Williams rule evidence in a child molestation case
“would result in the State suffering irreparable injury by depriving it
of crucial evidence that would have corroborated the victim’s
testimony in a case resting on the victim’s credibility”).

Turning to the merits, the State contends that the trial court
departed from the essential requirements of law by applying the
wrong legal standard to determine the admissibility of its Williams
rule evidence. See THI Holdings, LLC v. Shattuck, 93 So. 3d 419, 424
(Fla. 2d DCA 2012) (finding a departure where the trial court’s error
“constituted an application of the incorrect law”). Where, as here, the
State seeks to use evidence of other crimes to prove that the defendant
committed the crime for which he is being tried, it creates a risk that
the jury will convict based on its view of the defendant’s character or
criminal propensity instead of the evidence of the crime. See Newby
v. State, 272 So. 3d 862, 869 (Fla. 2d DCA 2019) (citing McLean, 934
So. 2d at 1255). To mitigate that risk, the Williams rule generally
requires the State to prove that the crime for which the defendant was
on trial was substantially similar to the other crime in the sense that the
two offenses “share some unique characteristic or combination of
characteristics which sets them apart from other offenses.” Robertson
v. State, 829 So. 2d 901, 909 (Fla. 2002) (quoting Heuring v. State,
513 So. 2d 122, 124 (Fla. 1987)). Notwithstanding this general
requirement of strict or substantial similarity, the supreme court, in
view of atypical considerations applicable in child molestation
prosecutions, developed a more forgiving “relaxed similarity”
requirement applicable when the State introduces evidence of other
acts of molestation to corroborate a victim’s testimony where child
molestation is alleged to have occurred in the familial context. See
McLean, 934 So. 2d at 1257 (discussing Heuring, 513 So. 2d at 124-
25).

But that order of things changed in 2001, when section
90.404(2)(b) was amended. As amended, the statute provides that in
child molestation cases, “evidence of the defendant’s commission of
other crimes, wrongs, or acts of child molestation is admissible, and
may be considered for its bearing on any matter to which it is rele-
vant.” The supreme court construed the amended statute in McLean
and explained that it “broadly provides that evidence of the defen-
dant’s commission of other acts of child molestation is admissible
regardless of whether the charged and collateral offenses occurred in
the familial context or whether they share any similarity.” 934 So. 2d
at 1259 (emphasis added). The supreme court went on to hold that the
amended statute abrogated the case law applying the strict and relaxed
similarity standards applicable to Williams rule evidence in child
molestation cases. Id. As the court stated, the lynchpin to the admissi-
bility of Williams rule evidence in child sexual molestation cases after
the amendment—whether within or outside the familial context—is
its relevance, not its strict, substantial, or relaxed similarity to the
crime being tried. See id.; see also Corson v. State, 9 So. 3d 765, 766
(Fla. 2d DCA 2009) (“[R]elevancy is the threshold question of
whether testimony proffered under section 90.404(2)(b)(1) is
admissible.”).

This is not to say that similarity is irrelevant after the amendment.
The supreme court in McLean explained that similarity is something
to be considered in determining both whether Williams rule evidence
is relevant in a child molestation case and whether its probative value
is outweighed by its prejudicial effect. McLean, 934 So. 2d at 1259.
On the latter question, the court identified several factors trial courts
should consider: the similarity of the offenses, their proximity in time,
their frequency, the presence or absence of intervening circumstances,
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and any other factors specific to the case. McLean, 934 So. 2d 1262.
The pertinent point here, however, is that although similarity remains
relevant, the admissibility of Williams rule evidence in child molesta-
tion cases does “not primarily turn on an analysis of the similarity of
the offenses.” Stewart v. State, 147 So. 3d 119, 123-24 (Fla. 1st DCA
2014); see also Easterly v. State, 22 So. 3d 807, 815 (Fla. 1st DCA
2009) (explaining that in a Williams rule analysis, “similarity is only
a way of showing relevance”).

Our court recently emphasized this point in Lincoln. There, the
State sought to corroborate the testimony of a child molestation victim
with Williams rule evidence. Lincoln, 279 So. 3d at 856. Relying on
the supreme court’s decision in McLean, the trial court held (1) that it
had to apply a relaxed similarity standard because the molestation had
occurred in the familial context and (2) that even under the relaxed
standard, the molestations were not sufficiently similar to permit
admission of the collateral crime evidence at trial. Id. at 859. In accord
with that reasoning, the trial court excluded the evidence. Id.

The State petitioned this court for a writ of certiorari, which we
granted. Id. at 856. We explained that after the enactment of section
90.404(2)(b), “there is no longer a substantial similarity requirement
in nonfamilial child molestation cases or a relaxed standard of
admissibility in familial cases of child molestation.” Id. at 858. We
then concluded that by relying on the relaxed similarity standard in a
familial molestation case, the trial court improperly relied on case law
that was no longer valid. Id. at 860. By applying “the very standard
that was abrogated by section 90.404(2)(b),” we concluded, the trial
court departed from the essential requirements of law. Id.

The same is true in this case. Although the trial court discussed
McLean and even mentioned the factors it identified for balancing
probative value and prejudice, it did not apply the relevancy standard
or those factors to the facts of the case. Instead, it relied on McLean to
hold that a stricter similarity test applies when the State seeks to
introduce Williams rule evidence in a case involving nonfamilial
molestation than in a case involving familial molestation. It then
decided that the State’s showing of similarity failed to pass muster
under that test. As the foregoing shows, however, the similarity test
has been abrogated in child molestation cases, and there is no
heightened similarity requirement where the molestations occur
outside of the familial context. See McLean, 934 So. 2d at 1259;
Lincoln, 279 So. 3d at 860. The trial court thus misinterpreted McLean
and, as a result, applied an abrogated, incorrect legal standard—
thereby departing from the essential requirements of law. See also
State v. Sandoval, 125 So. 3d 213, 216-17 (Fla. 4th DCA 2013)
(concluding that a trial court departed from the essential requirements
of law by merely citing to McLean but not applying its analysis under
section 90.404(2)(b)).

Accordingly, we grant the State’s petition and quash the trial
court’s order. We express no opinion on whether the State’s Williams
rule evidence will be admissible under the correct legal standard.

Petition granted; order quashed. (CASANUEVA and MORRIS,
JJ., Concur.)
))))))))))))))))))

1Williams v. State, 110 So. 2d 654 (Fla. 1959).

*        *        *

Real property—Agreement for deed—Foreclosure—Sale—Disburse-
ment of surplus funds—Trial court erred distributing surplus funds to
heirs of the buyer who were holders of an equitable right of redemption
to the property, and not awarding surplus funds to plaintiff sellers who
were the record owners of the property—Distribution of surplus
foreclosure proceeds is governed by a plain and unambiguous statu-
tory procedure which clearly provides that the owner of record is
entitled to the surplus proceeds and courts are not free to deviate from

that process absent express authority—Complaint in foreclosure action
and notice of lis pendens showed that the plaintiffs owned the
property—Heirs were not entitled to surplus funds where they were
neither owners of record, assignees of an owner, nor subordinate lien
holders—Unlike a traditional mortgage where the mortgagor holds
title to the property, under an agreement for deed the seller retains
legal title until purchase price is paid—Section 45.032 makes no
distinction between the foreclosure of an equitable interest obtained
through an agreement for deed and the foreclosure of other security
instruments—Court rejects argument that an agreement for deed must
be treated as if it were a mortgage under section 697.01(1)

ROBERT JAMES COREY and AUDREY B. COREY, Appellants, v. Unknown heirs,
creditors, devisees, beneficiaries, grantees, assignees, lienors, trustees, and all other
parties claiming an interest by, through, under, or against CLIFFORD RAY
NEUFFER, deceased, who are not known to be dead or alive, to include defendant
STACI VERONICA WILLIAMS, as the known surviving heir of the decedent,
Appellees. 2nd District. Case No. 2D19-1083. March 20, 2020. Appeal from the Circuit
Court for Hillsborough County, Rex M. Barbas, Judge. Counsel: Brian A. Leung of
Holcomb & Leung, P.A., Tampa, for Appellants. Stephen K. Hachey of the Law
Offices of Stephen K. Hachey, P.A., Riverview, for Appellees Shannon Drew, Elena
Clark, and Staci Veronica Williams.

(LaROSE, Judge.) Robert and Audrey Corey challenge the trial
court’s order distributing surplus funds from a foreclosure sale. We
have jurisdiction. See Fla. R. App. P. 9.030(b)(1)(A). The trial court
erred in not awarding the surplus funds to the Coreys, the record
owners of the property. Instead, it distributed the funds to the holders
of an equitable right of redemption to the property. We reverse.

Background
In August 2014, the Coreys entered into an agreement for deed,

also known as an “installment land contract,” to sell real property to
Mr. Neuffer. See Sawyer v. Marco Island Dev. Corp., 301 So. 2d 820,
821 (Fla. 2d DCA 1974) (Mann, J., concurring in part and dissenting
in part). An agreement for deed is

an agreement that requires the seller to convey legal title to the buyer
after the buyer pays all of the installments of the purchase price. An
agreement for deed is primarily utilized as a security device and an
alternative to immediate conveyance of title to the buyer with a
purchase money mortgage back to the seller.

Free v. Free, 936 So. 2d 699, 703 (Fla. 5th DCA 2006) (citation
omitted) (citing White v. Brousseau, 566 So. 2d 832 (Fla. 5th DCA
1990)). Under the agreement, the Coreys retained fee simple title to
the property and held the note and contract for deed; Mr. Neuffer
agreed to make monthly installment payments toward the principal
sum of $30,000. Cf. Prime Homes, Inc. v. Pine Lake, LLC, 84 So. 3d
1147, 1152 (Fla. 4th DCA 2012) (“Vendor’s liens arise through
agreements for deed, as the vendor essentially holds title to the
property to secure payment of the agreed upon purchase price.” (citing
Jasper v. Orange Lake Homes, Inc., 151 So. 2d 331, 333 (Fla. 2d DCA
1963))).

In September 2017, Mr. Neuffer defaulted on his payments. He
died in May 2018. The Coreys, in August 2018, filed a foreclosure
action and a lis pendens. See Luneke v. Becker, 621 So. 2d 744, 746
(Fla. 2d DCA 1993) (“[T]he vendor under an agreement for deed has
no right to repossess the property; the vendor must proceed with a
foreclosure action.”). The complaint alleged that the Coreys were the
record owners of the property. Following a default, the trial court
entered a final judgment of foreclosure in December 2018. After a
January 2019 foreclosure sale, a surplus remained.

The Coreys claimed the surplus. They asserted that pursuant to
section 45.032, Florida Statutes (2018), they were the owners of
record on the date they filed the lis pendens. Mr. Neuffer’s daugh-
ters—Elena Clark, Shannon Drew, and Staci Veronica Williams (the
heirs)—filed a competing claim, asserting that an agreement for deed
is akin to a mortgage, thus, the record owner “would be the buyer on
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agreement for deed.” The heirs insisted that the Coreys “should only
receive payment as to the unpaid purchase price plus interest . . . as if
it were the usual deed-mortgage sale arrangement,” in accordance
with section 697.01, Florida Statutes (2018).

After conducting a hearing, the trial court ruled for the heirs,
reasoning that they held equitable title upon their father’s death and,
consequently, possessed the right of redemption to the property and
to any surplus funds from the sale. The trial court awarded the heirs
$76,127.95 in surplus funds.

Analysis
Because we must interpret the statutory scheme for the disburse-

ment of surplus funds, we review the trial court’s order de novo. See
Matlacha Civic Ass’n v. City of Cape Coral, 273 So. 3d 243, 245 (Fla.
2d DCA 2019).

After a foreclosure sale, the clerk must hold any surplus funds for
sixty days pending receipt of a trial court order dictating the manner
in which the surplus is to be disbursed. § 45.032(3). Section 45.032,
entitled “Disbursement of surplus funds after judicial sale,” provides,
in part, that when “the owner of record claims the surplus before the
date that the clerk reports it as unclaimed and there is no subordinate
lienholder, the court shall order the clerk to deduct any applicable
service charges from the surplus and pay the remainder to the owner
of record.” § 45.032(3)(a). The “owner of record” is “the person or
persons who appear to be owners of the property that is the subject of
the foreclosure proceeding on the date of the filing of the lis pendens.”
§ 45.032(1)(a). The “appearance” of ownership is satisfied simply by
including an allegation of ownership in the foreclosure complaint. Id.
(“In determining an owner of record, a person need not perform a title
search and examination but may rely on the plaintiff’s allegation of
ownership in the complaint when determining the owner of record.”).

“Further, section 45.032(2) establishes a rebuttable presumption
that the owner of record is entitled to the surplus after any subordinate
lienholders who timely filed claims have been paid.” Dever v. Wells
Fargo Bank Nat’l Ass’n, 147 So. 3d 1045, 1047 (Fla. 2d DCA 2014);
§ 45.032(2) (“There is established a rebuttable legal presumption that
the owner of record on the date of the filing of a lis pendens is the
person entitled to surplus funds after payment of subordinate
lienholders who have timely filed a claim.”). Section 45.032(2) also
“expressly delineates the circumstances under which the presumption
may be rebutted, i.e., where the owner has assigned such surplus funds
rights to an assignee pursuant to section 45.033(2)(a), Florida Statutes
(2013), a situation which does not appear to exist in this case.” Pineda
v. Wells Fargo Bank, N.A., 143 So. 3d 1008, 1010 (Fla. 3d DCA
2014). The heirs did not claim assignee status. In fact, they claim that
they are the record owners as a matter of equity.

The “distribution of surplus foreclosure proceeds is governed by
a plain and unambiguous statutory procedure which clearly provides
that the owner of record is entitled to the surplus proceeds.” Id. at
1011. “[C]ourts are not free to deviate from that process absent
express authority.” Id. The legislature has provided none. See, e.g., id.
(“The statute is clear: the owner of record at the time of the recording
of the lis pendens is entitled to any surplus proceeds. The Notice of Lis
Pendens . . . reflects the Pinedas owned the subject property. Nocari
was neither an ‘owner of record,’ an assignee of an owner, nor
‘subordinate lienholder,’ and thus was not entitled to any surplus
funds.” (footnote omitted) (citations omitted)). As in Pineda, the
complaint and notice of lis pendens show that the Coreys owned the
property. The heirs are neither owners of record, assignees of an
owner, nor subordinate lienholders. Under the statutory scheme, they
are entitled to no surplus funds.

Seemingly, the trial court accepted the heirs’ argument that an
“agreement for deed is treated under Florida law as a mortgage and is

subject to the same rules of foreclosure.” See Kubany v. Woods, 622
So. 2d 22, 24 (Fla. 2d DCA 1993); accord Luneke, 621 So. 2d at 746
(“An agreement for deed is deemed to be a mortgage and subject to the
same rules of foreclosure as a mortgage.”); see also Webb v. Kirkland,
899 So. 2d 344, 347 (Fla. 2d DCA 2005) (“[A]n agreement for deed,
‘under section 697.01, Florida Statutes, is a mortgage and carries all
the burdens thereof including the rules relating to foreclosure and the
right of redemption.’ ” (quoting Bowman v. Saltsman, 736 So. 2d 144,
146 (Fla. 5th DCA 1999))). Recall, however, that with a traditional
mortgage, the mortgagor holds title to the property. The trial court
conflated the purchaser in an agreement for deed with an owner of
record.

As the Fifth District explained, and this case highlights, there is an
integral distinction between a mortgage and an agreement for deed:

[A] contract for deed wherein the seller agrees to convey title to land
after the buyer pays all installments of the purchase price is merely a
security device and is an alternative or substitute to an immediate
conveyance of the title to the buyer with a purchase money mortgage
back to the seller. Under equitable concepts, the buyer under the
agreement for deed is in the same position as the purchaser-mortgagor
and the seller is merely a lienor. Under the usual deed-mortgage sale
arrangement, the buyer immediately receives and holds the legal title
and the seller has a legal lien (mortgage) on the land; whereas under
the land contract sale arrangement, the buyer immediately receives
and holds the equitable title and the seller holds the bare legal title
only as security for the unpaid purchase price. The form is different
but the substance is the same for equitable purposes including the
foreclosure procedure in the event the buyer defaults in payment of
some portion of the purchase price.

White, 566 So. 2d at 835 (emphases added). Under an agreement for
deed, the seller, like the Coreys, retains legal title to the property until
the purchase price is paid. Only then does the seller transfer legal title.
See Free, 936 So. 2d at 703 (observing that an agreement for deed is
“defined as an agreement that requires the seller to convey legal title
to the buyer after the buyer pays all of the installments of the purchase
price” (emphasis added)).

Section 45.032 makes no distinction between the foreclosure of an
equitable interest obtained through an agreement for deed and the
foreclosure of other security instruments. Had it chosen, the legisla-
ture could have made that distinction. The trial court improperly based
its ruling on an equitable right of redemption, instead of the owner of
record’s right to surplus funds under section 45.032.

The trial court apparently assumed that the legislature did not
consider the effect of section 45.032 on a vendee under an agreement
for deed, or consider that the entitlement to surplus proceeds is a
distinctly separate analysis from a right of redemption. Presumably,
the legislature does not act in ignorance. Cf. Adler-Built Indus., Inc. v.
Metropolitan Dade County, 231 So. 2d 197, 199 (Fla. 1970) (“The
Legislature is presumed to be acquainted with judicial decisions on the
subject concerning which it subsequently enacts a statute.”); Wood v.
Fraser, 677 So. 2d 15, 18 (Fla. 2d DCA 1996) (“Florida’s well-settled
rule of statutory construction [is] that the legislature is presumed to
know the existing law when a statute is enacted, including ‘judicial
decisions on the subject concerning which it subsequently enacts a
statute.’ ” (quoting Collins Inv. Co. v. Metropolitan Dade County, 164
So. 2d 806, 809 (Fla. 1964))). Elsewhere in the Florida Statutes,
specifically, section 197.502(4)(d), Florida Statutes (2018), covering
the provision of notice prior to a tax sale, the legislature contemplated
a vendee on an agreement for deed. Further, the legislature specifi-
cally addressed the right of redemption in section 45.0315, appropri-
ately titled “Right of redemption.” The trial court should not have
presumed that the legislature was unaware of the concept of agree-
ment for deed when enacting section 45.032. We cannot conclude,
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therefore, that the legislature did not intend section 45.032 to be
applied as written, or that some other meaning should be accorded
other than the plain meaning of the statute’s wording, when awarding
the surplus. See W. Fla. Reg’l Med. Ctr., Inc. v. See, 79 So. 3d 1, 9
(Fla. 2012) (“To discern legislative intent, this Court looks first to the
plain and obvious meaning of the statute’s text, which a court may
discern from a dictionary. If that language is clear and unambiguous
and conveys a clear and definite meaning, this Court will apply that
unequivocal meaning and not resort to the rules of statutory interpreta-
tion and construction.” (citation omitted) (citing Holly v. Auld, 450 So.
2d 217, 219 (Fla. 1984))).

The trial court failed to hew to section 45.032, opting instead to
adhere to section 697.01(1), which generally provides that “instru-
ments of writing conveying or selling property . . . for the purpose or
with the intention of securing the payment of money . . . shall be
deemed and held mortgages, and shall be subject to the same rules of
foreclosure and to the same regulations, restraints and forms . . . in
relation to mortgages.” In effect, the trial court believed that the statute
directly on point, section 45.032, had to give way to the more general
one, section 697.01(1). It did not. See, e.g., Cricket Props., LLC v.
Nassau Pointe at Heritage Isles Homeowners Ass’n, 124 So. 3d 302,
307 (Fla. 2d DCA 2013) (“It is well settled that a more specific statute
covering a particular subject is controlling over one covering the same
subject in general terms.” (citing Mendenhall v. State, 48 So. 3d 740,
748 (Fla. 2010))).

In support of their argument that the agreement for deed must be
treated as if it were a mortgage under section 697.01(1), the heirs rely
on a pair of cases, both of which are distinguishable. In Torcise v.
Perez, 319 So. 2d 41, 42 (Fla. 3d DCA 1975), the Third District stated
that “contracts for deed were clearly intended to secure the payment
of money and under [section] 697.01(1) . . . must be deemed and held
to be mortgages and subject to the same rules, regulations, etc., as
mortgages.” However, in Torcise the court determined that mortgag-
ees under contract for deed had no right to use or possess the real
property. Id. Moreover, the heirs’ argument is contradictory. On the
one hand, they claim the agreement for deed is akin to a mortgage
under section 697.01(1), however, they ask us to conjure up a different
rule for the distribution of surplus proceeds for agreements for deed
than the one prescribed for mortgages in section 45.032.

The heirs also cite the Fifth District’s decision in White, 566 So. 2d
at 832, for the proposition that equitable principles concerning the
right of redemption in a contract for deed should be applied in the
instant case to the procedure for distribution of surplus funds.
However, our case is not an equitable dispute; it is a dispute regarding
a clearly defined statutory procedure for distributing surplus foreclo-
sure proceeds. See Pineda, 143 So. 3d at 1011.

Conclusion
Because section 45.032 controls the disposition of surplus funds

following a judicial sale of property, and because the trial court failed
to follow the clear and unambiguous statutory language in awarding
such funds to the record owners of the property, we reverse the order
on appeal and remand for the trial court to order the surplus funds
disbursed to the Coreys.

Reversed and remanded with directions. (NORTHCUTT and
SALARIO, JJ., Concur.)

*        *        *
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contrary to the intention of Miller—Trial court failed to consider the
effect of familial pressure on defendant’s actions—Although defen-
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(MORRIS, Judge.) J.M.H.1 appeals her new sentences of life in prison
with review after twenty-five years for the offenses of first-degree
murder and armed robbery. J.M.H. was seventeen years old when she
committed the offenses in 2001. She originally pleaded no contest in
exchange for concurrent sentences of life in prison, without the
possibility of parole, in order to avoid the death penalty. In 2014,
J.M.H. was granted a new sentencing hearing under Florida’s juvenile
sentencing statutes that were enacted in response to Supreme Court
decisions addressing juvenile sentences. See §§ 921.1401, 921.1402,
775.082, Fla. Stat. (2014). In this appeal, J.M.H. argues, among other
things, that the trial court abused its discretion in sentencing her to life
in prison. We agree but find her other issues to be without merit.2

I. Facts
The following facts were presented at the three-day resentencing

hearing held in May 2017. J.M.H. and two others, Hershel Upshaw
and Tessa Robinson, robbed and killed Paul Townsend in his Ft.
Myers home in 2001.3 J.M.H. was seventeen. Townsend was a
seventy-seven-year-old man who had sexually abused J.M.H. for a
period of five years, beginning when she was eleven years old.

The three planned the robbery together and then drove and parked
in a field about fifty yards from Townsend’s home. J.M.H. went to the
front door while Tessa and Hershel waited nearby out of sight. J.M.H.
initially entered the house alone. After about eight minutes, Hershel
and Tessa entered, grabbed Townsend, put him on the ground, and
bound and blindfolded him. Hershel demanded money. Townsend
told them it was in his truck, and J.M.H. retrieved his things from the
truck. Tessa went to the bank to use the ATM cards, but she was
unable to retrieve any money from the ATM. After they loaded
Townsend’s property into their car, the three decided to leave. As
Hershel and Tessa were leaving the home, they heard three shots.
Hershel turned and saw J.M.H. standing by Townsend with a gun in
her hand.

Hershel testified that after the offenses, he heard that Townsend
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had molested J.M.H. when she was young. In a prior statement,
Hershel stated that J.M.H. told them that she planned to rob and kill
Townsend but that he and Tessa did not think she meant it. In that prior
statement, Hershel stated that as they were driving away from the
murder, J.M.H. stated that she had been waiting a while to kill
Townsend.

J.M.H. was born in 1983; she is the fourth of five children. The two
oldest children shared a father, and the three youngest shared another
father, who was married to a woman other than J.M.H.’s mother.
J.M.H.’s mother, Mary, smoked crack cocaine while she was pregnant
with J.M.H. After the youngest child was born, J.M.H.’s father’s wife
learned of his affair with Mary, and J.M.H.’s father stopped providing
financial support. The family moved into a motel where most of the
residents were substance-addicted. After Mary began an affair with
another man, child protection services intervened and transferred the
children into foster care. A report from 1989 indicates the following:

Mom is on crack. Children are not cared for by Mom; they are dirty
and unkempt. Mom lives with a 76-year-old man (no relation) who
babysits. He has been fondling the girls underneath their clothes, in
their private areas, according to [the older sister]. This has been going
on since children were placed back with mom this past year. HRS had
taken children away for 2 years.

The children were placed with the maternal grandmother but were
later returned to Mary. In 1992, the children were again removed from
the mother’s care due to lack of food, lack of clothes, and filthy home
conditions. The three youngest children, including J.M.H., were
placed in foster care.

Mary turned to prostitution and drugs. Eventually, she successfully
completed a drug program and regained custody of her children. She
moved to Ft. Myers and obtained a job at Wendy’s, where she met
Townsend. He befriended her and gave her rides to work. Mary began
using drugs again and was evicted from her home. She moved in with
Townsend and began a romantic relationship with him. He moved the
family into a larger trailer. They had plenty of food, and he took care
of all the bills.

Mary would leave her children home with Townsend. Townsend
soon developed an interest in J.M.H., and he and Mary stopped
sharing a bedroom. On one occasion, Mary walked in on Townsend
on top of J.M.H. in a sexual position and J.M.H. was not wearing any
underwear. Townsend denied that anything inappropriate happened,
but J.M.H. told Mary otherwise. Mary did not report the incident
because she did not want her children taken away again. On another
occasion, Mary planned to be intimate with Townsend. She and
J.M.H. were in the bedroom with Townsend. Mary went into the
bathroom, and when she returned, “he was grinning and wiping
himself off and he said, ‘Oh, you too late.’ ” Mary did not do anything
about the abuse; rather, she used drugs to cope with the situation.

J.M.H.’s younger sister, M.H., testified that J.M.H. would often be
alone with Townsend in his bedroom watching television. M.H. was
aware that Townsend was having sex with J.M.H. based on “the time
they spent together behind his door in his bedroom or long trips in his
truck,” since he was a truck driver. He took J.M.H. to the Bahamas.
M.H. was a gifted student, involved in extracurricular activities.
J.M.H., on the other hand, struggled in school and was not involved in
any activities. J.M.H. dropped out of school in the ninth grade, and she
smoked weed and drank alcohol. Townsend provided alcohol to both
girls when they lived with him. M.H. observed that Townsend favored
J.M.H. by giving her hair products, makeup, and clothing, which he
did not give to the other sisters. J.M.H. was protective of M.H. After
the family moved out of Townsend’s house, M.H. would still go over
and help Townsend with projects. He would pick her up and drop her
off.

One of J.M.H.’s former teachers, Peggy Leis, testified that J.M.H.

was very bright but very reserved. She developed a close student-
teacher relationship with J.M.H. when J.M.H. was in middle school.
Leis filed a report that J.M.H. had missed three consecutive days of
school, and J.M.H. explained that she had been staying with her
boyfriend during those days. After J.M.H. left middle school, J.M.H.
and Leis kept in contact through email or phone call. J.M.H. asked
Leis for help obtaining her GED. Leis met J.M.H. at registration and
paid her fee to take the test. Leis next heard from J.M.H. on the night
of the murder. J.M.H. called Leis and with a shaky voice said, “I did
something. I finally had to do it.” J.M.H. told Leis that she had killed
Townsend: “She said that she had to take care of this. She couldn’t
take it anymore and that she shot him.” J.M.H. sounded petrified. Leis
called law enforcement.

J.M.H. was thirty-three at the time of the new sentencing hearing.
She testified that Townsend began touching her when they lived in the
small trailer. When her mother was working, Townsend would come
and get J.M.H. where she was sleeping. They would “do things,” and
then she would go back to sleeping with her sisters. She testified: “[A]t
first we would—we would do stuff and then he would bring a gift.
And afterwards, it would be him knowing I wanted something and
then I would promise that I would do something with him and he
would get it.” One time, her mother walked in when Townsend was
having sexual intercourse with her. The sexual abuse began when she
was eleven. Townsend provided their food, their clothes, and the roof
over their head. Townsend would keep J.M.H. home from school, and
the sexual abuse would happen on a regular basis. At one point,
someone reported the abuse, but J.M.H. denied it because she was
worried that they would no longer have the things they needed and
that they would be placed in foster care again and separated from each
other and their mother.

J.M.H. testified that she ran away to Georgia when she was in sixth
grade. She called home, and Townsend told her that he was going to
buy her little sister, M.H., a cell phone. J.M.H. understood that to
mean that “he wanted [M.H.] to do things for him for gifts like [she]
was doing.” So J.M.H. returned home. If J.M.H. wanted something
from the store, Townsend would get it for her and then ask if she
would “take care of him or make him feel good.” Once her mother was
incarcerated and needed $2000 to bond out, so Townsend took J.M.H.
to Key West on one of his trucking trips, where he had anal sex with
J.M.H. He then bonded her mother out. He also took her on a trip to
the Bahamas when she was thirteen, where more sexual abuse
happened. She did not hate Townsend at first; there were times when
she loved him.

J.M.H.’s family eventually moved out from Townsend’s house.
J.M.H. began using drugs and alcohol regularly, “mainly to not think
or feel.” She thought about the abuse a lot, especially when she was
doing drugs. Sometimes she stayed with her mom, and sometimes she
stayed with her friends. She did not stay with her mother and sister
because she felt different from her sisters, who were doing really well.
She testified as follows: “I was into drugs and alcohol, being promis-
cuous, hanging out with people that they didn’t necessarily hang out
[with]. So I didn’t really want to mess that up for them or feel
uncomfortable for being different from them.”

J.M.H. was at her mother’s house one day when she saw Townsend
drive up with M.H. in the truck. She testified:

It bothered me. It’s hard to not wonder what’s happening with them.
I wondered if something was happening and it made me really upset
and I really didn’t want that to happen and then I thought about how
I felt and how much it bothered me what had happened and I called
Tessa.

She, Tessa, and Hershel planned to rob Townsend. J.M.H. explained
how the robbery unfolded. As for the murder, J.M.H. said she shot
Townsend three times and left. She did not remember exactly what
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she was thinking at the time, but she was really angry and she “felt for
a little while [she] was in control or maybe stronger than him.” The
feeling did not last, and “some time after that, it just seemed to be a
little bit overwhelming.” She was drinking and using drugs on the day
of the murder. She did not initially tell the police the truth because she
was scared. She did not want to get herself or her friends in trouble.
When asked how she feels about her choices back then, J.M.H.
answered: “I don’t really know what my choices were back then,
except I was wrong. But in my mind at that time, I thought that what
I did was my choice.” She regrets her decision:

[M]ostly because it was wrong. Almost completely because it was
wrong. Also because I didn’t—I don’t even now understand, but I
kind of loved the person he was in the beginning. And I wonder what
would have happened if maybe I would have talked to him after we
moved out or what would have happened if I would have did things
differently and how would I be. It was just wrong. And a lot of people
were [a]ffected by it. Tessa and her little baby. Hershel’s family,
[Townsend’s] family, my family, me. I thought it was about me and
my feelings and what happened to me. And I didn’t understand that
what I did would be this big at that time.

When she first got to prison, J.M.H. found it difficult to navigate
“through the different types of people, different personalities,
different challenges.” It took her a few years to pick herself up, and a
special art program helped her. “[I]t was a little bit intimidating at first
and I didn’t really want to apply myself because it was hard to look at
myself for who I was and where I c[a]me from and what I had done.”
J.M.H. realized she had two choices:

I could watch TV and gossip. I could play cards. I could do drugs. I
could get into more trouble. I can—you know, be what people kind of
expect you to be when you’re young, and things like that. And be with
the majority and be a part of the crowd because it seems like every-
body’s laughing and having a good time.

So I could do that on my free time or work time and get in trouble,
or I can join the programs that help. I can do—read self-help books
and I can go to the library and I can have decent conversations with
people that came in with [the art program] and the people who had
been going to the program for years, who kind of spoke a different
language than people who were not a part of [the program].

It took her some time to stick with her choice, but eventually she took
as many art classes as she could. She became a mentor in the program,
which involved her holding other inmates accountable and encourag-
ing them “to remain committed and to push through the uncomfort-
able times like [she] had done” and to help them go from “their lowest
point to a much better point,” like she had done. She began to feel joy,
and she “decided to be better than [she] had ever been.” The art
program allowed her to reflect and see where she went wrong and
encouraged her to reach her highest potential.

Through the art program, J.M.H. was able to participate in a
program which allowed her to correspond with juveniles in the
system. They asked her questions, and she was able to tell them that
they had choices. She did not understand when she was in the juvenile
system that she had choices. J.M.H. explained the other programs in
which she participated in prison. She participated in an anger manage-
ment class that helped her deal with the anger she had towards herself
and other people. She applies what she learned in that class. She reads
a lot of self-help books and fiction, and she practices yoga and
meditation. She applies the skills she learned by encouraging other
inmates to make good choices and trying to be a positive influence.
She also participated in a dog-training program; she trained about nine
dogs. J.M.H. learned that if she were to be released, she would be
admitted into a year-long program that would help supply her with
things she needs to start out well: “Get a job, get a place to stay. It
seems there’s a lot of room to remain emotionally and mentally

healthy.” She made the decision to help herself before “the law
changed”; it was something she began to do on her “own without any
or very much encouragement.”

A counselor for the Department of Juvenile Justice, Kevin
Buckley, testified that he assessed J.M.H. after the murder. He
believed that she had been sexually abused; she was the perfect victim,
based on her environment and her mother’s use of drugs and inatten-
tiveness. She was “[p]robably the most troubled kid [he had] ever
worked with.” He had “[n]ever seen a kid with that level of abuse.”
J.M.H. reported daily drug use and tested positive for cocaine.

The defense also presented the testimony of Dr. David Fassler, a
child and adolescent psychiatrist. He had previously testified as an
expert in adolescent brain development. He explained “that as we
become adults, our brains are functioning in a more efficient and
accurate manner. . . . Adolescents would not have the same ability as
adults to exercise their frontal lobe functions, their executive func-
tion.” Frontal lobe or executive functions include things like “paying
attention, planning, making decisions, abstract thinking, inhibition,
impulse control, delayed gratification, integrating different sensory
input, cognitive flexibility, setting priorities, reasoning, motivation
type perception, judgment and organization.” Youth are “more likely
to make impulsive decisions and not stop to think things fully
through”; “they tend to use their emotions more than their logical
thinking.” The brain does not fully develop until the mid-twenties, and
the research shows that “this process known as brain development and
the development to executive functions can be impaired or delayed by
a number of factors including exposure to drugs and alcohol, stress
and trauma, [and] physical or sexual abuse.” These factors can “also
lead to problems with executive functions, which will include
difficulty with impulse control, problems delaying gratification, a
decreased attention and concentration and a diminished ability to plan
things through or fully consider the consequences of one’s actions.”
Dr. Fassler testified that according to one study, “the exposure to
trauma in a family setting had a significant detrimental effect on
executive functioning more so than exposure in public.”

Several witnesses testified regarding J.M.H.’s progress in prison.
Two volunteered with an art program within the prison system. One
volunteer, Leslie Neal, testified that during her time in the program,
J.M.H. went through an “incredible transformation.” She was initially
quiet and uninterested in relating to other people, but then she began
to show “tremendous empathy, kindness.” Neal “saw her undergo a
huge change from the person we first met.” J.M.H. completed over
forty classes within the art program. The second volunteer, Margaret
Canfield, testified that J.M.H. matured during her time in the program.
She described in detail J.M.H.’s involvement in the theater produc-
tions. J.M.H.’s transformation was “pretty amazing” and “inspira-
tional.” J.M.H. told Canfield that “if [J.M.H.] had had a program like
this, she wouldn’t be in prison.” J.M.H. inspired Canfield to “work
primarily with juveniles.” A former inmate, Tyra Amos, participated
in the art program with J.M.H. and testified that she observed J.M.H.
mature from a withdrawn introvert to a strong woman with a voice.

A former prison employee, Brenda Jones, had worked with the
Department of Corrections (DOC) for twenty years and was now
employed as a sheriff’s deputy. Jones testified that J.M.H. took
advantage of every program that the prison offered. She believed that
J.M.H. had done everything in her power to rehabilitate herself. Jones
met J.M.H. in the dog-training program in the prison. J.M.H. was not
initially permitted to be in the program because she was serving a life
sentence, but Jones fought for J.M.H. to be admitted into the program.
Jones testified that it is not typical for corrections officers to testify on
behalf of an inmate but that she could not live with herself if she did
not come testify because she truly believed that J.M.H. deserved a
second chance at life.
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A DOC officer, Shena Brunson, has been J.M.H.’s classification
officer since 2014. Brunson testified that since she has been J.M.H.’s
classification officer, J.M.H. has not had any disciplinary problems
and that J.M.H.’s last report was in 2011. Brunson believes that
J.M.H. has rehabilitated herself and would be a productive member of
society if released. Brunson was concerned about testifying on behalf
of an inmate and was subpoenaed to testify. Brunson stated that
J.M.H.’s admittance into the dog-training program indicated that she
was in a position of trust; it allowed her to live in an open bay situation
when other inmates with the same sentences are required to live in
two-man cells.

During cross-examination of the corrections officers, the State
asked about J.M.H.’s disciplinary reports for sex acts, being in an
unauthorized area, lying to staff, fighting, possession of contraband,
tattooing, disobeying an order, and disobeying regulations. Jones
explained that the report for sex acts may have been for something as
simple as holding hands with someone else, that being in an unautho-
rized area could be for standing outside of someone else’s cell door,
and that possession of contraband could be a paper clip or an empty
water bottle. Jones said that J.M.H. would not have been allowed in
the dog-training program if she had had serious reports. Jones also
explained that J.M.H.’s reports did not change Jones’s opinion about
J.M.H. because every inmate receives them; “[i]t’s very difficult to be
in prison and not get written up for something.”

A former warden with the Florida State Prison, Ron McAndrew,
reviewed J.M.H.’s file and testified that J.M.H. encountered a minor
adjustment period to prison life, which is typical. Younger inmates
receive more disciplinary reports because the more experienced
inmates test them physically. McAndrew reiterated the programs with
which J.M.H. had been involved in prison and testified that working
in the dog-training program is considered a position of trust. J.M.H.
had worked as both a recreation orderly and a property orderly, which
are also considered positions of trust. McAndrew testified that her
lack of reports since 2011 shows her progress, noting that “it’s quite
remarkable she’s had no discipline since then.”

The State presented the testimony of J.M.H.’s codefendant,
Hershel Upshaw, who explained the circumstances of the robbery and
murder. The State also called Jeffrey Brown, the lead detective in the
case, who testified about his investigation of the murder. J.M.H. told
him that someone named “Fred” killed Townsend. The State also
presented the testimony of Dr. Michael Gamache. Dr. Gamache
specializes in the application of psychology to forensic and legal
issues. He testified that understanding neurodevelopment is more
nuanced and specific than the testimony he heard from Dr. Fassler. He
had not evaluated J.M.H., but he believed her intellectual ability to be
average. He acknowledged that exposure to adverse childhood
“events makes somebody take more risks and [causes] mental and
emotional problems” and that J.M.H.’s family was dysfunctional with
inadequate parenting and supervision from her mother. Yet, he
concluded that J.M.H. was no more impaired than the average 17.9-
year-old in terms of immaturity and impetuosity. He could not say for
certain what aspect of her youthfulness affected her judgment at the
time of the murder. He did believe that she had some potential for
rehabilitation.

After the hearing, the parties submitted written closing arguments.
On August 3, 2017, the parties appeared for sentencing. The trial court
denied the defense motion to determine as unconstitutional the
minimum mandatory term of forty years required by section
775.082(1)(b)(1).4 The trial court resentenced J.M.H. to life in prison
on both counts, with review after twenty-five years on both counts.
The State had requested fifty-five years on the robbery count and
argued that a life sentence is not appropriate for the robbery count,
which is a nonhomicide offense. The defense joined in the State’s

argument, but the trial court disagreed, stating J.M.H. was “35 days
short of 18, the magic age” and that she could have been sentenced to
life on the robbery charge if she had been “35 days older.” The trial
court entered a written order setting forth its findings and the applica-
tion of factors set forth in section 921.1401.

II. Analysis
“Over the past decade, the United States Supreme Court has issued

a line of decisions establishing the legal principle that juveniles ‘are
constitutionally different from adults for purposes of sentencing.’ ”
Horsley v. State, 160 So. 3d 393, 398 (Fla. 2015) (quoting Miller v.
Alabama, 567 U.S. 460, 471 (2012)). In Roper v. Simmons, 543 U.S.
551 (2005), the Court “held that the Eighth Amendment bars capital
punishment for children.” Miller, 567 U.S. at 470.5 In Graham v.
Florida, 560 U.S. 48 (2010), the Court held “that the Amendment also
prohibits a sentence of life without the possibility of parole for a child
who committed a nonhomicide offense.” Miller, 567 U.S. at 470.
These two cases “establish that children are constitutionally different
from adults for purposes of sentencing.” Id. at 471.

Those cases relied on three significant gaps between juveniles and
adults. First, children have a “ ‘lack of maturity and an underdevel-
oped sense of responsibility,’ ” leading to recklessness, impulsivity,
and heedless risk-taking. Roper, 543 U.S., at 569, 125 S.C. 1183.
Second, children “are more vulnerable . . . to negative influences and
outside pressures,” including from their family and peers; they have
limited “contro[l] over their own environment” and lack the ability to
extricate themselves from horrific, crime-producing settings. Ibid.
And third, a child’s character is not as “well formed” as an adult’s; his
traits are “less fixed” and his actions less likely to be “evidence of
irretrievabl[e] deprav[ity].” Id., at 570, 125 S.C. 1183.

Miller, 567 U.S. at 471 (alterations in original). “Roper and Graham
emphasized that the distinctive attributes of youth diminish the
penological justifications for imposing the harshest sentences on
juvenile offenders, even when they commit terrible crimes.” Id. at
472.

A mandatory sentencing scheme “prevent[s] the sentencer from
taking account of these central considerations. By removing youth
from the balance—by subjecting a juvenile to the same life-without-
parole sentence applicable to an adult—these laws prohibit a sentenc-
ing authority from assessing whether the law’s harshest term of
imprisonment proportionately punishes a juvenile offender.” Id. at
474. The Miller Court concluded “that the Eighth Amendment forbids
a sentencing scheme that mandates life in prison without possibility of
parole for juvenile offenders. By making youth (and all that accompa-
nies it) irrelevant to imposition of that harshest prison sentence, such
a scheme poses too great a risk of disproportionate punishment.” Id.
at 479 (citation omitted).

In response to Miller and Graham, the Florida Legislature
“enact[ed] juvenile sentencing legislation to remedy the federal
constitutional infirmities in Florida’s juvenile sentencing laws.”
Horsely, 160 So. 3d at 401 (referring to chapter 2014-220, Laws of
Fla.). In 2014, the legislature amended section 775.0826 to provide as
follows, relevant to this case:

(1)(b)(1) A person who actually killed, intended to kill, or attempted
to kill the victim and who is convicted under s. 782.04 of a capital
felony, or an offense that was reclassified as a capital felony, which
was committed before the person attained 18 years of age shall be
punished by a term of imprisonment for life if, after a sentencing
hearing conducted by the court in accordance with s. 921.1401, the
court finds that life imprisonment is an appropriate sentence. If the
court finds that life imprisonment is not an appropriate sentence, such
person shall be punished by a term of imprisonment of at least 40
years. A person sentenced pursuant to this subparagraph is entitled to
a review of his or her sentence in accordance with s. 921.1402(2)(a).
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. . . .
(3) A person who has been convicted of any other designated felony
may be punished as follows:
. . . .
(c) Notwithstanding paragraphs (a) and (b), a person convicted of an
offense that is not included in s. 782.04 but that is an offense that is a
life felony or is punishable by a term of imprisonment for life or by a
term of years not exceeding life imprisonment, or an offense that was
reclassified as a life felony or an offense punishable by a term of
imprisonment for life or by a term of years not exceeding life impris-
onment, which was committed before the person attained 18 years of
age may be punished by a term of imprisonment for life or a term of
years equal to life imprisonment if the judge conducts a sentencing
hearing in accordance with s. 921.1401 and finds that life imprison-
ment or a term of years equal to life imprisonment is an appropriate
sentence. A person who is sentenced to a term of imprisonment of
more than 20 years is entitled to a review of his or her sentence in
accordance with s. 921.1402(2)(d).

Section 921.1401 was added in 20147 and provides in relevant part:
(2) In determining whether life imprisonment or a term of years

equal to life imprisonment is an appropriate sentence, the court shall
consider factors relevant to the offense and the defendant’s youth and
attendant circumstances, including, but not limited to:

(a) The nature and circumstances of the offense committed by the
defendant.

(b) The effect of the crime on the victim’s family and on the
community.

(c) The defendant’s age, maturity, intellectual capacity, and mental
and emotional health at the time of the offense.

(d) The defendant’s background, including his or her family, home,
and community environment.

(e) The effect, if any, of immaturity, impetuosity, or failure to
appreciate risks and consequences on the defendant’s participation in
the offense.

(f) The extent of the defendant’s participation in the offense.
(g) The effect, if any, of familial pressure or peer pressure on the

defendant’s actions.
(h) The nature and extent of the defendant’s prior criminal history.
(i) The effect, if any, of characteristics attributable to the defen-

dant’s youth on the defendant’s judgment.
(j) The possibility of rehabilitating the defendant.

“These individualized sentencing factors largely mirror those
described in Miller.” Phillips v. State, 44 Fla. L. Weekly D2975,
D2976 (Fla. 1st DCA Dec. 17, 2019). Section 921.1402(2)(a) was also
added in 20148 and provides that a juvenile offender who was
sentenced under section 775.082(1)(b) and was not previously
convicted of an enumerated offense is “entitled to a review of his or
her sentence after 25 years.”

J.M.H. was afforded a new sentencing hearing under section
921.1401, after which the trial court found that a life sentence was
appropriate and sentenced her to life in prison on both counts. “The
trial court’s findings of fact on the statutory factors listed in section
921.1401 are reviewed for the existence of competent, substantial
evidence in the record.” Hernandez v. State, 43 Fla. L. Weekly D1079,
D1080 (Fla. 3d DCA May 16, 2018). “[W]e review the court’s
ultimate sentencing decision based on these findings for an abuse of
discretion.” Jackson v. State, 276 So. 3d 73, 75 (Fla. 1st DCA 2019).

We recognize that Miller and Graham prohibit only mandatory
sentences of life in prison, without the possibility of parole, for
juveniles and that J.M.H.’s new sentences provide for a meaningful
opportunity for release. See State v. Michel, 257 So. 3d 3, 7 (Fla. 2018)
(“Michel’s sentence does not violate Graham or Miller because
Michel was not sentenced to life without the possibility of parole.
Michel is eligible for parole after serving 25 years of his sentence,

which is certainly within his lifetime.”); Phillips, 44 Fla. L. Weekly at
D2977 (finding no Eighth Amendment violation because juvenile
offender’s “life-with-review sentence provides him with a meaningful
opportunity for release”). Nonetheless, we must consider whether the
trial court abused its discretion in its application of the statutory
factors in section 921.1401. J.M.H. argues on appeal that the trial
court failed to “meaningfully . . . assess J.M.H.’s background, the
effects of the sexual abuse perpetrated by a man sixty years her senior,
or her remarkable rehabilitation and transformation in prison.” We
agree.

First, the trial court placed great emphasis on the fact that J.M.H.
was thirty-five days shy of turning eighteen when she committed the
offenses; the trial court referred to this fact several times. The trial
court even referred to this fact when rejecting the State’s request for
a nonlife sentence on the robbery count. While J.M.H.’s age is
relevant under factor (c), it does not outweigh the fact that she was a
juvenile. “Miller contains no suggestion that a seventeen-year-old is
more deserving of adult punishment than a sixteen-year-old. Rather,
Miller recognized that ‘youth is more than a chronological fact’ and
is ‘itself a relevant mitigating factor of great weight.’ ” Davis v. State,
415 P.3d 666, 689 (Wy. 2018) (quoting Miller, 567 U.S. at 476).
Youth “is a time of immaturity, irresponsibility, ‘impetuousness[,]
and recklessness.” Miller, 567 U.S. at 476 (alteration in original)
(quoting Johnson v. Texas, 509 U.S. 350, 368 (1993)). The trial
court’s repeated focus on J.M.H.’s proximity to her eighteenth
birthday indicates that the trial court improperly discounted J.M.H.’s
status as a juvenile.

In regard to factor (d), the trial court noted J.M.H.’s background
and history of abuse. Yet, the trial court found that her family “was a
loving family, with open physical affection, walks, and trips to the
park or beach” and that “despite the dysfunctional family background,
[J.M.H.’s] older and younger sister are law[-]abiding and productive
members of society.” This finding indicates that the trial court failed
to duly consider the evidence regarding J.M.H.’s sexual abuse by
Townsend as well as the overwhelming evidence of her unstable
background. There was no evidence that J.M.H.’s sisters suffered the
same sexual abuse that she suffered, and in fact, her sister M.H.
testified that Townsend treated J.M.H. differently than the other
children in the family. In addition, J.M.H. had been removed from her
mother at least three times and placed in foster care two times by the
time she was eight years old. When J.M.H. was returned to her mother
the last time and the abuse by Townsend began when she was eleven
years old, her mother failed to protect her or remove her from the
abusive environment. A Department of Juvenile Justice counselor
who assessed J.M.H. after her arrest testified that J.M.H. was
“probably the most troubled kid” he had worked with and that he had
not seen that level of abuse before. As the Court noted in Miller,
evidence of a neglectful and violent family background and emotional
disturbance is “ ‘particularly relevant’—more so than it would have
been in the case of an adult offender.” Miller, 567 U.S. at 476 (quoting
Eddings v. Oklahoma, 455 U.S. 104, 115 (1982)). “ ‘[J]ust as the
chronological age of a minor is itself a relevant mitigating factor of
great weight, so must the background and mental and emotional
development of a youthful defendant be duly considered’ in assessing
his culpability.” Id. (alteration in original) (quoting Eddings, 455 U.S.
at 116).

Under factor (c), the trial court found:
[J.M.H.] was 35 days away from turning 18 years old. The testimony
of Ms. Leis indicated that [J.M.H.] was mature enough to chastise
other students in class for using a racial slur. Further, [J.M.H.’s] initial
statements to police that someone named Fred coerced her into
committing the offenses shows [J.M.H.] was aware of the seriousness
of the situation and was attempting to avoid responsibility. Witnesses
testified at the resentencing hearing that [J.M.H.] was very bright and
mature beyond her years.
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Under factor (e), the trial court found:
There is nothing in the record to indicate that [J.M.H.] was so
immature that she did not understand the consequences of her actions.
[J.M.H.] has been safely away from the victim for about a year.
[J.M.H.] planned the robbery and murder of the victim for several
hours. The Court finds that the murder and robbery were not a result
of impetuosity.

Again, in Miller, the Court recognized that “children have a lack of
maturity and an underdeveloped sense of responsibility, leading to
recklessness, impulsivity, and heedless risk-taking.” 567 U.S. at 471
(quoting Roper, 543 U.S. at 569). The Court stated that “immaturity,
impetuosity, and failure to appreciate risks and consequences” are
hallmark features of a juvenile. Id. at 477. The trial court’s statements
indicate that it essentially disregarded the fact that J.M.H. was a
juvenile.

Furthermore, Dr. Fassler testified that in children and adolescents,
the development of executive functions can be impaired or delayed by
exposure to drugs and alcohol, stress and trauma, and physical or
sexual abuse. He also noted that “exposure to trauma in a family
setting had a significant detrimental effect on executive functioning
more so than exposure in public.” There was undisputed evidence that
J.M.H. had been subjected to sexual abuse by Townsend for many
years. There was no evidence that she had received treatment or
therapy prior to the murder for that abuse or any other neglect or abuse
she suffered in her earlier childhood. She used drugs and alcohol to
cope with her anger. Thus, there was evidence that J.M.H.’s sexual
abuse for several years and resulting drug and alcohol abuse affected
her maturity, her mental and emotional health, and her failure to
appreciate the risks and consequences of her action. In addition,
J.M.H. made the decision to kill Townsend after she observed him
with her sister earlier that day. She testified that she was angry and
only thought about herself, her feelings, and what had happened to
her. She did not think about other choices she may have had or how
her choice affected Townsend, his family, her family, Tessa, or
Hershel. This indicates impetuosity and the failure to appreciate risks
and consequences, traits that are hallmark features of juveniles.

In regard to factor (j), the trial court found that J.M.H. has the
capacity for rehabilitation and noted her accomplishments in prison.
However, the trial court speculated that “the prison setting is a secure,
regulated environment,” concluding that her “actions in prison are not
an accurate reflection of how [she] would behave if released and once
again subject to the pressure and responsibility of life outside prison,
including the temptation to her of returning to her abuse of drugs and
alcohol.” There was no evidence that the prison environment was
more conducive to rehabilitation. In fact, there was evidence that the
prison environment makes rehabilitation difficult. A former inmate
who participated in the art program with J.M.H. testified regarding the
prison setting:

[I]n a place like prison there is an extreme vulnerability. You’re
vulnerable to other people. What you have, what you do, how you
feel. And if you do not express yourself with the capability of strength
to be able to not necessarily defend yourself in a physical altercation,
but that as well, then people like to get over on you or take advantage
of you or try to take things from you, your food, your whatever. They
try to manipulate you into giving them—you know, things that are
yours because you’re just not anything but vulnerable.

The witness testified that the art program and others like it help the
prisoners adapt and “create an ability to find balance in a very
dysfunctional and imbalanced setting.” The witness explained that in
prison, you have to motivate yourself because there is nobody to
encourage you. “[Y]ou really have to set yourself apart to actively find
some . . . betterment for yourself. If that’s what you want to do, you

have to do it yourself.” In addition, a former warden testified that a
“[t]est of heart is going to happen whether you like or not. There’s just
so many things that folks are challenged with going into incarcera-
tion.” He testified that in prison, there are gangs, illegal drugs, and the
potential to commit crimes. A former DOC employee testified that
J.M.H.’s original life sentences prevented her from participating in
most programs, yet J.M.H. persisted in being admitted into the dog-
training program, where she flourished. Several witnesses attested to
J.M.H.’s transformation in prison, describing it as inspirational,
incredible, and amazing.

Further, J.M.H.’s only opportunity to demonstrate rehabilitation
was while she was in prison. It is clear that the rehabilitation contem-
plated by Miller occurs in the prison setting. The trial court’s dismissal
of J.M.H.’s progress because it occurred in prison is contrary to the
intention of Miller.

In regard to factor (g), the trial court failed to consider the effect of
familial pressure on J.M.H.’s actions. While J.M.H.’s family did not
pressure her into committing the offense, her family’s connection to
the victim is relevant. During the abuse, J.M.H. stayed in the home
with Townsend because she perceived that he was threatening to
molest her sister M.H. J.M.H. testified that on the day of the murder,
she observed Townsend drop off M.H. When she killed Townsend,
she “acted purely off the emotion that [she] felt when [she] saw him
with M.H., and [she didn’t] think [she] thought much else after that.”

As to factor (i), the trial court found that “there is nothing in the
record to indicate any effect of [J.M.H.’s] youth on her judgment.
[J.M.H.] was an older teen, not a young child.” Again, J.M.H. was a
juvenile. Juveniles are immature, reckless, impetuous, and “less likely
to consider potential punishment.” Miller, 567 U.S. at 472 (citing
Graham, 560 U.S. at 72). The evidence is clear that J.M.H.’s behavior
in general was reckless and impetuous. She was first arrested when
she was twelve, and she drank and used drugs daily. The evidence
showed that J.M.H. had an “underdeveloped sense of responsibility”
that led to “recklessness, impulsivity, and heedless risk-taking.”
Miller, 567 U.S. at 471 (quoting Roper, 543 U.S. at 569). She was not
an ordinary seventeen-year-old. She suffered neglect and severe
abuse, and she was never given the protection or skills that would have
helped her cope with such experiences.

Last, we conclude that the trial court failed to adequately consider
the relationship between J.M.H. and her victim, i.e., the fact that
Townsend was J.M.H.’s sexual abuser for several years. This is a not
a specific factor laid out in section 921.1401, but the sentencing court
is “not limited to those [factors] enumerated in section 921.1401(2).”
Fla. R. Crim. P. 3.781(b). The relationship and history between J.M.H.
and her victim should have carried great weight. Townsend’s murder
was not random, and there is nothing to suggest that J.M.H. would
have committed similar offenses against any other person or that she
was or is a threat to anybody but Townsend. J.M.H.’s tragic back-
ground, in which the victim played a large, detrimental part, attributed
to the offenses and certainly serves to lessen her culpability. See Penry
v. Lynaugh, 492 U.S. 302, 319 (1989) (recognizing the “belief, long
held by this society, that defendants who commit criminal acts that are
attributable to a disadvantaged background, or to emotional and
mental problems, may be less culpable than defendants who have no
such excuse” (quoting California v. Brown, 479 U.S. 538, 545 (1987)
(O’Connor, J., concurring))), abrogated on other grounds, Atkins v.
Virginia, 536 U.S. 304 (2002).

Based on the unique circumstances of this case and the guidance
provided by Miller, we must conclude that the trial court abused its
discretion in its application of the factors in section 921.1401. The trial
court failed to properly consider the characteristics of J.M.H.’s youth
and the effect her background had on those characteristics. The trial
court also failed to duly consider the significant progress she has made
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in prison since the offenses. Last, the trial court failed to consider the
traumatic abuse and manipulation that J.M.H. suffered at the hands of
the victim when she was a child. The trial court improperly focused on
the facts of J.M.H.’s offenses without duly considering the mitigating
qualities of her background and youth and her undeniable rehabilita-
tive status and opportunity. Based on the evidence presented at the
hearing, the statutory factors of section 921.1401, and the guidance
provided by Miller, the trial court abused its discretion in sentencing
J.M.H. to life in prison on both counts.9 We reverse the life sentences
and remand for a new sentencing hearing before a different judge.
(NORTHCUTT and SLEET, JJ., Concur.)
))))))))))))))))))

1The appellant was charged as an adult, but due to the sensitive nature of the
testimony presented at her resentencing hearing, we use initials instead of her full name.

2We acknowledge and appreciate the amici curiae appearance and briefing by the
National Center on Domestic and Sexual Violence, the Florida National Organization
for Women, and the Florida Juvenile Sentencing and Review Project.

3Tessa Robinson was a friend of J.M.H.’s, but Hershel Upshaw and J.M.H. met on
the day of the offenses.

4On appeal, J.M.H. argues that the minimum mandatory term is unconstitutional.
We have already rejected such a claim. See Bailey v. State, 277 So. 3d 173, 177-78 (Fla.
2d DCA 2019).

5We note that at the time J.M.H. faced the charges in this case, the State sought the
death penalty, as it had not yet been ruled unconstitutional for juvenile offenders.
J.M.H. entered her pleas to avoid the death penalty.

6Ch. 2014-220, § 1, Laws of Fla.
7Ch. 2014-220, § 2, Laws of Fla.
8Ch. 2014-220, § 3, Laws of Fla.
9Because there was confusion regarding which review statutes apply to the robbery

offense, we note that J.M.H.’s new sentence for robbery will be controlled by section
775.082(3)(c) and that if she is sentenced to a term of imprisonment of more than
twenty years on that count, she will be entitled to review after twenty years. See §§
775.082(3)(c); 921.1402(2)(d).

*        *        *

Dissolution of marriage—Appeals—Former husband’s challenge to
trial court’s order requiring parties to list marital home for sale within
30 days and cooperate toward that end was untimely where notice of
appeal was filed more than 30 days after order was rendered—
Subsequent order granting former wife’s motion to enforce did not
revive the portion of court’s earlier order challenged by husband on
appeal—Attorney’s fees—Order granting wife’s motion for attorney’s
fees without setting amount of fees was non-final, non-appealable order

TERRY SITARAM, Appellant, v. NANDA BIBI ALLEY, Appellee. 5th District. Case
No. 5D19-2536. March 20, 2020. Appeal from the Circuit Court for Volusia County,
Stasia Warren, Judge. Counsel: Linda D. Carley, of Carley Law LLC, Daytona Beach,
for Appellant. Elizabeth C. King, of Rice Law Firm, P.A., Daytona Beach, for
Appellee.

(PER CURIAM.) Terry Sitaram (“Former Husband”) appeals the trial
court’s order granting Nanda Alley’s (“Former Wife”) motion to
enforce and granting Former Wife attorney’s fees. A motions panel of
this Court previously denied Former Wife’s motion to dismiss.
Having reviewed the record more thoroughly, we agree with Former
Wife that Former Husband’s argument related to the motion to
enforce was untimely appealed and that the order on attorney’s fees
was a non-final, non-appealable order.

The parties dissolved their marriage in 2018, and the trial court
incorporated a property settlement agreement into the amended final
judgment of dissolution. On May 30, 2019, the trial court ordered the
parties to list the marital home for sale within 30 days and cooperate
toward that end. Former Wife subsequently moved to enforce the trial
court’s May 30 order, alleging that Former Husband refused to
cooperate in listing and selling the marital home. On July 26, the trial
court entered an order on Former Wife’s motion to enforce, holding:

Former Husband is ordered to cooperate in the listing and sale of
the [marital home].

Former Wife is entitled to reasonable attorney’s fees and costs in
an amount to be determined by the Court.

In the event Former Husband does not cooperate immediately in
signing all documents necessary to effect the sale of the home, the
Former Wife shall have sole authority to negotiate the contract and
perform all steps necessary to effect the sale.

On August 26, Former Husband filed a notice of appeal from the
July 26 order. One ground for dismissal raised by Former Wife was
that the July 26 order was substantively the same as the May 30 order,
such that Former Husband’s arguments related to the sale of the
marital home were untimely appealed. See Caldwell v. Wal-Mart
Stores, Inc., 980 So. 2d 1226, 1229 (Fla. 1st DCA 2008). We agree.

Former Husband’s first issue on appeal consists of two distinct
arguments: (1) that the trial court erred in ordering the sale of the
marital home and ordering that Former Wife receive the proceeds of
the sale because it did not make a valid, specific reservation of
jurisdiction in the amended final judgment of dissolution to modify
the rights in the property settlement agreement, and (2) that the trial
court erred in ordering the sale of the marital home because the order
conflicted with the plain language of the property settlement agree-
ment, which provided that if Former Wife did not refinance and pay
the mortgage, Former Wife would deed the home to Former Husband.
Thus, Former Husband clearly presents this Court with two reasons
why the trial court should not have ordered the forced sale of the
marital home and awarded the sale proceeds to Former Wife. The trial
court rendered those rulings in its May 30 order.

We reject Former Husband’s argument that the July 26 order
“revived” the portion of the May 30 order that he challenges. See
DeGale v. Krongold, Bass & Todd, 773 So. 2d 630, 632 (Fla. 3d DCA
2000) (holding appeal from amended order was untimely where issue
on appeal was “directed solely at alleged errors contained in the
original judgment and order”). Former Husband is correct that the July
26 order included an additional ruling—that if he refused to cooperate
with the sale, Former Wife would have sole authority to negotiate a
sale contract and carry out the sale. However, the only statement in
Former Husband’s brief that pertained to the additional ruling in the
July 26 order was:

[T]he trial court contravened the plain language by ordering acts
which were not considered by the plain language—a sale of the
property and granting of all proceeds from the sale to the Former Wife,
ordering that the Former Husband comply with the sale and [sic] the
Former Wife the sole authority to sell the home. The plain language of
the settlement agreement does not consider a sale of the property, but
rather a transfer of the property to the Former Husband.

Thus, Former Husband merely listed the trial court’s rulings in the
July 26 order; he makes no argument challenging the additional
ruling. Furthermore, the inapplicability of his argument to the July 26
order is crystalized by his requested relief: that this Court “reverse and
remand for the court to order a transfer of the property to the Former
Husband pursuant to the plain language of the Property Settlement
Agreement.” Pursuant to Florida Rule of Appellate Procedure
9.110(b), Former Husband was required to appeal the trial court’s
May 30 order within 30 days. Instead, Former Husband waited until
August 26 to challenge those rulings. Consequently, Former Hus-
band’s first issue was untimely appealed.

Former Husband’s second issue on appeal is that the trial court
erred in granting Former Wife attorney’s fees. Former Wife asserted
in her motion to dismiss that the attorney’s fees order was non-
appealable because an order determining entitlement to attorney’s fees
without setting the amount is a non-final, non-appealable order. We
agree. Mills v. Martinez, 909 So. 2d 340, 342 (Fla. 5th DCA 2005)
(“An award of attorneys’ fees does not become final, and, therefore,
appealable until the amount is set by the trial court.” (citing Sanders
v. Palmieri, 849 So. 2d 417, 417 (Fla. 5th DCA 2003))); Igberaese v.
Vill. of Stoneybrook II Condo. Ass’n, 239 So. 3d 1284, 1284 (Fla. 2d
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DCA 2018) (dismissing portion of appeal challenging trial court’s
determination of entitlement to attorney’s fees because trial court
reserved jurisdiction to determine amount of fees; issue was non-final
and non-appealable).

Accordingly, this Court lacks jurisdiction to hear either issue raised
by Former Husband.

DISMISSED. (ORFINGER, COHEN and EISNAUGLE, JJ.,
concur.)

*        *        *

Dissolution of marriage—Child custody—Rotating custody—Trial
court erred in ordering rotating custody where rotating custody was
not requested by parties in pleadings or at any time during trial

JENNIFER EDKIN, Appellant, v. JAKOB A. EDKIN, Appellee. 5th District. Case No.
5D19-2590. March 20, 2020. Appeal from the Circuit Court for Orange County, Diana
M. Tennis, Judge. Counsel: Jane Kreusler-Walsh, and Stephanie L. Serafin, and
Rebecca Mercier Vargas, of Kreusler-Walsh, Vargas & Serafin, P.A., West Palm
Beach, for Appellant. No Appearance for Appellee.

(HARRIS, J.) Jennifer Edkin appeals the final judgment of dissolution
of marriage that provided for rotating custody of the parties’ minor
child, who was six years old at the time the judgment was entered. The
judgment below required the minor child to attend school in Orlando
each fall semester, relocate to her father’s home in Oklahoma each
year on December 31st to attend school for the second half of the
school year, and relocate back to Florida to start the next school year.
Summers and other holidays are equally split. The mother argues that
it was error for the trial court to order rotating custody when neither
party requested such arrangement in the pleadings or at any time
during the trial. We agree and reverse.

The father initiated the proceedings below by filing his petition for
dissolution of marriage. In his pleading, the father only requested
reasonable timesharing with his child, and he sought permission to
relocate to the state of Oklahoma without the minor child. Even in his
pretrial statement, the father continued to request only that he be
awarded reasonable timesharing, and he agreed to be responsible for
the transportation to and from Oklahoma. Nonetheless, the court
ordered a split, rotating custody on the basis that it would help the
parents learn to communicate better with one another.

We find that it was error to order rotating custody where neither
party requested rotating custody in the pleadings or at any time during
trial. See Flemming v. Flemming, 742 So. 2d 843, 844 (Fla. 1st DCA
1999) (holding trial court abused its discretion in ordering rotating
custody where issue was not raised by pleadings, contravened parties’
agreement, and was not tried by implied consent). The trial court’s
actions violated the mother’s due process rights because she was never
given notice that the issue of rotating custody would be considered,
nor was she given an opportunity to address that issue. See Moore v.
Wilson, 16 So. 3d 222, 224 (Fla. 5th DCA 2009). We reverse and
remand for further proceedings consistent with this opinion.

REVERSED and REMANDED. (EVANDER, C.J. and LAM-
BERT, J., concur.)

*        *        *

Civil procedure—Error, under circumstances, to dismiss amended
complaint with prejudice—Plaintiff to be afforded opportunity to
amend on remand

NUTRIBAND, INC., Appellant, v. ADVANCED HEALTH BRANDS, INC.,
RAYMOND KALMAR, PAUL MURPHY, MICHELLE POLLY-MURPHY,
LAURA FILLMAN AND JOHN BAKER, Appellees. 5th District. Case No. 5D19-
334. March 20, 2020. Appeal from the Circuit Court for Orange County, Jose R.
Rodriguez, Judge. Counsel: Kristie Hatcher-Bolin, of GrayRobinson, P.A., Lakeland,
and John M. Brennan and Michael R. Santana, of GrayRobinson, P.A., Orlando, for
Appellant. Brandon T. Crossland, and Maureen Berard Soles, of Baker & Hostetler,
LLP, Orlando, for Appellees, Raymond Kalmar, Paul Murphy, Michelle Polly-
Murphy, and John Baker. No Appearance for Other Appellees.

(WALLIS, J.) Appellant, Nutriband, Inc., appeals the final judgment
entered in favor of Appellees, Advanced Health Brands, Inc., et al.,
which dismissed Appellant’s amended complaint with prejudice and
dissolved a temporary injunction that Appellant obtained against
Appellees. After Appellees allegedly breached the agreement for the
sale of intellectual property and stock, Appellant filed suit against
Appellees for replevin, rescission, unjust enrichment, and specific
performance. In dismissing the action, the trial court found that
Appellant is estopped from seeking rescission of the agreement or
replevin of Appellant’s stock. The lower court erred in several
respects, most notably when it dismissed the case with prejudice.1 See
Yun Enters., Ltd. v. Graziani, 840 So. 2d 420, 423 (Fla. 5th DCA
2003) (“[A]s a general rule, refusal to allow amendment constitutes an
abuse of discretion unless it clearly appears that allowing the amend-
ment would prejudice the opposing party, the privilege to amend has
been abused, or amendment would be futile.”). Accordingly, we
reverse the portion of the final judgment that dismissed the amended
complaint with prejudice, and remand for an opportunity for Appel-
lant to amend the complaint. In all other respects, we affirm.

AFFIRMED in Part; REVERSED in Part; REMANDED. (ED-
WARDS, J., and GARAGOZLO, B.B., Associate Judge, concur.)
))))))))))))))))))

1We note that the trial court further erred when it considered matters outside of the
four corners of the complaint, including evidence presented at the hearing, and in ruling
on a potential estoppel defense. See Enlow v. E.C. Scott Wright, P.A., 274 So. 3d 1192,
1193 (Fla. 5th DCA 2019) (“When reviewing a motion to dismiss, the court is strictly
confined to the allegations contained within the four corners of the complaint and its
attachments.”); Stucchio v. Huffstetler, 690 So. 2d 753, 754 (Fla. 5th DCA 1997)
(explaining that defenses to an action may not be considered in deciding a motion to
dismiss).

*        *        *

Criminal law—Probation revocation—Remand for entry of order
identifying condition violated

JOSEPH GABRIEL KERN, Appellant, v. STATE OF FLORIDA, Appellee. 5th
District. Case No. 5D19-2499. March 20, 2020. Appeal from the Circuit Court for
Volusia County, Sandra C. Upchurch, Judge. Counsel: James S. Purdy, Public
Defender, and Scott G. Hubbard, Assistant Public Defender, Daytona Beach, for
Appellant. Ashley Moody, Attorney General, Tallahassee, and Allison L. Morris,
Assistant Attorney General, Daytona Beach, for Appellee.

(PER CURIAM.) We affirm without discussion the final judgment but
remand for the trial court to enter a proper order revoking probation,
identifying the specific condition that was violated. See White v. State,
272 So. 3d 857 (Fla. 5th DCA 2019).

AFFIRMED; REMANDED with Instructions. (WALLIS,
HARRIS and SASSO, JJ., concur.)

*        *        *

Criminal law—Probation revocation—Judgment and sentence to be
amended to identify conditions violated

ELIEZER VAZQUEZ-DIAZ, Appellant, v. STATE OF FLORIDA, Appellee. 5th
District. Case No. 5D19-2722. March 20, 2020. Appeal from the Circuit Court for
Osceola County, Wayne C. Wooten, Judge. Counsel: James S. Purdy, Public Defender,
and Craig R. Atack, Assistant Public Defender, Daytona Beach, for Appellant. Ashley
Moody, Attorney General, Tallahassee, and Marjorie Vincent-Tripp, Assistant
Attorney General, Daytona Beach, for Appellee.

(HARRIS, J.) We affirm Eliezer Vazquez-Diaz’s judgment and
sentence. However, we remand this matter with instructions for the
trial court to enter an amended judgment and sentence that identifies
the terms of probation Vazquez-Diaz violated. See Patt v. State, 876
So. 2d 1278 (Fla. 5th DCA 2004) (affirming order revoking probation
but remanding for entry of order reflecting correct grounds for
revocation); Brinson v. State, 866 So. 2d 1268, 1269 (Fla. 5th DCA
2004) (same).

AFFIRMED and REMANDED with instructions. (EDWARDS
and GROSSHANS, JJ., concur.)

*        *        *
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Criminal law—Sentencing—Guidelines—Departure—Reduction of
sentence—Downward departure based on conclusion that victim and
victim’s family law attorney used criminal proceeding to gain leverage
in family court was factually unsupported and legally insufficient

STATE OF FLORIDA, Appellant, v. KEITH VERNON GRIFFITH, Appellee. 5th
District. Case No. 5D19-1405. Opinion filed March 20, 2020. Appeal from the Circuit
Court for Volusia County, Dawn D. Nichols, Judge. Counsel: Ashley Moody, Attorney
General, Tallahassee, and Rebecca Rock McGuigan, Assistant Attorney General,
Daytona Beach, for Appellant. James S. Purdy, Public Defender, and Matthew
Funderburk, Assistant Public Defender, Daytona Beach, for Appellee.

(TRAVER, J.) The State of Florida appeals the downward departure
sentence imposed on Keith Vernon Griffith after he pled no contest to
two drug possession offenses, and a jury found him guilty of domestic
battery by strangulation and burglary with a battery. The trial court
entered a downward departure sentence for four reasons. The parties
agree the first three are legally insufficient,1 but they disagree on the
fourth: the trial court’s conclusion that the victim and her family law
attorney used the criminal proceeding to gain leverage in family court.
We conclude this departure ground was factually unsupported and
legally insufficient. We therefore reverse.

Griffith and the victim were in a romantic relationship, and they
had a daughter together. After they broke up, the victim bought a one-
way ticket for Griffith to go to New Jersey, urged him to stay there,
and told him he was no longer welcome at her house. Approximately
one month later, she woke to him standing over her. He choked her
and hit her in the face repeatedly. With great specificity, he threatened
to kill her, her parents, and their daughter. Before he left, Griffith
warned her not to call the police. The victim called her parents, who
arrived shortly thereafter. Her mother took pictures of her injuries,
including a black eye, bruises, and fingerprint marks on her neck.
Based on Griffith’s threats, no one called law enforcement.

One month later, the victim met with a family law attorney, who
encouraged her to report the incident. Before the trial, the attorney sent
an email2 stating that if Griffith stipulated the victim would have sole
custody of their child, it “would go a long way” in the victim’s
ultimate sentencing recommendation. The parties agreed the email
was inadmissible hearsay, but Griffith cross-examined the victim
about it at trial. The victim testified she disagreed with the email, and
she acknowledged having no control over the jury’s verdict or the trial
court’s sentence. She swore there had never been a custody proceed-
ing involving herself and Griffith, and she did not call the police to
gain full custody of their daughter. During closing, Griffith argued
that the victim had fabricated the attack to gain full custody, and her
lawyer’s email evidenced her motivation.

The jury returned a guilty-as-charged verdict, finding Griffith and
the victim had a domestic relationship, and Griffith had burglarized
the victim’s dwelling and battered her therein. Griffith scored a
minimum permissible sentence of 51.75 months in prison. The trial
court sentenced him to a below-guidelines prison sentence, followed
by a term of supervised probation. It issued a detailed written order
supporting its sentence.

Trial courts must impose the lowest permissible sentence calcu-
lated according to the Criminal Punishment Code unless they find the
evidence supports a valid basis for downward departure. See §
921.002(1)(f), (3), Fla. Stat. (2019); State v. Tyrrell, 807 So. 2d 122,
125 (Fla. 5th DCA 2002), disapproved on other grounds by State v.
Chubbuck, 141 So. 3d 1163, 1171 (Fla. 2014). Trial courts must assess
whether they can depart by “determining whether ‘there is a valid
legal ground and adequate factual support for that ground.’ ” Tyrrell,
807 So. 2d at 125 (quoting Banks v. State, 732 So. 2d 1065, 1067 (Fla.
1999)). We will affirm this decision if any reason the trial court
provides is valid and supported by competent, substantial evidence.
See id. The Criminal Punishment Code lists fourteen non-exclusive

bases for downward departure. § 921.0026(2)(a)-(n), Fla. Stat. (2019).
Trial courts may impose a downward departure for nondelineated
reasons provided the proffered reason is valid and supported by
competent, substantial evidence. See State v. Laroe, 821 So. 2d 1199,
1201 (Fla. 5th DCA 2002) (citing State v. Randall, 746 So. 2d 550,
552 (Fla. 5th DCA 1999)).

Here, there is no apparent factual support for the trial court’s
downward departure sentence. No custody proceeding existed
between Griffith and the victim in which she could gain leverage. She
disavowed her family law attorney’s offered stipulation, and the email
never came into evidence. The trial court received no evidence at
sentencing to support the downward departure. The only apparent
support for the trial court’s conclusion that the victim and her attorney
used the criminal prosecution to gain leverage in a family law
proceeding are arguments of defense counsel, which cannot form a
valid departure basis. See State v. Bernard, 744 So. 2d 1134, 1135
(Fla. 2d DCA 1999) (citing State v. Zumpf, 728 So. 2d 347 (Fla. 2d
DCA 1999)).

The trial court’s legal basis for departure was also invalid. Griffith
impeached the victim with her attorney’s email and her delay in
reporting the assault until after she met with her family law lawyer.
The jury’s verdict illustrates it believed the victim’s account and
rejected Griffith’s impeachment efforts. A trial court’s personal view
of the evidence and the victim’s credibility are impermissible grounds
for a below-guidelines sentence. See Williams v. State, 279 So. 3d 839,
844 (Fla. 1st DCA 2019) (finding that a trial court’s perception of
conflicts in the evidence and victim’s testimony does not support
downward departure (citing State v. Wright, 473 So. 2d 268, 271 (Fla.
1st DCA 1985))); State v. Joiner, 498 So. 2d 1017, 1018 (Fla. 5th
DCA 1986) (holding judge’s view of victim’s credibility does not
provide valid reason for departure).

For these reasons, we reverse Griffith’s sentence and remand for
resentencing. See Jackson v. State, 64 So. 3d 90, 93 (Fla. 2011); see
also § 741.281, Fla. Stat. (2019) (requiring minimum term of one year
of probation and successful completion of batterer’s intervention
program if defendant is found guilty of domestic violence offense).

REVERSED AND REMANDED. (EDWARDS and HARRIS, JJ.,
concur.)
))))))))))))))))))

1See § 921.0026(2)(m), (3), Fla. Stat. (2019); State v. Hawkins, 225 So. 3d 943, 946
(Fla. 5th DCA 2017); State v. Chapman, 805 So. 2d 906, 908 (Fla. 2d DCA 2001).

2The record does not reflect to whom the attorney sent the email.

*        *        *

Torts—Automobile accident—Damages—Trial court did not err in
denying motion for new trial filed after jury returned complete verdict
in favor of defendants—Verdict form—Plaintiff’s claim that verdict
form erroneously prevented jury from returning a just verdict because
plaintiff sought recovery for aggravation of pre-existing injuries or
conditions and verdict form did not contain those terms not basis for
new trial on damages where plaintiff not only failed to object to verdict
form, but also expressly agreed to its use—Although defendant admit-
ted fault for causing accident, thereby generally entitling plaintiff at a
minimum to an award of damages for reasonable medical expenses
incurred soon after the collision, plaintiff waived right to recover those
damages by failing to move for directed verdict on that issue—Further,
jury instructions and verdict form, which both sides accepted, did not
give jury option of awarding initial expenses if they found plaintiff was
not injured as result of the collision—Verdict was not against manifest
weight of evidence, which included conflicting medical testimony—
With respect to plaintiff’s subjective complaints, jury could properly
consider plaintiff’s perceived candor in describing prior and current
medical conditions, as well as his overall credibility, together with lay
testimony or other evidence that disputed plaintiff’s claim of injury

JEB BACHMAN, Appellant, v. ALEX OLIVEROS AND H.A.T. SERVICE
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CORPORATION, Appellees. 5th District. Case No. 5D18-3376. Opinion filed March
20, 2020. Appeal from the Circuit Court for Orange County, Heather L. Higbee, Judge.
Counsel: Morgan L. Weinstein, of Weinstein Law P.A., Fort Lauderdale, for Appellant.
Diran V. Seropian, of Shendell & Pollock, P.L., Boca Raton, for Appellees.

(EDWARDS, J.) Appellant Jeb Bachman was the plaintiff in a
personal injury motor vehicle collision case that went to a jury trial
and resulted in a verdict for Appellees/defendants. Bachman sought
a new trial on all issues of damages, based upon supposed errors in the
verdict form itself and his claim that the verdict was against the
manifest weight of the evidence. He now appeals the order denying
his motion for new trial. We find that Bachman’s dissatisfaction with
the form of verdict cannot be attributed to the trial court. Furthermore,
because there was disputed evidence regarding whether or not he
suffered any aggravation or exacerbation to an existing condition, or
whether he suffered any injury at all as a result of the collision, we
affirm the order denying new trial; thus, the jury’s verdict will stand.
We explain below how we arrived at our decisions.1

Trial Proceedings and Evidence
In the accident, Bachman’s car was struck from behind by Appel-

lees’ truck. Appellees conceded fault, but contested that the collision
caused Bachman any injuries. Bachman admitted that the damage to
his car was mostly cosmetic. Bachman was taken by ambulance from
the accident scene to the hospital where he was examined, treated, and
released. Emergency department records described his injury status
as mild. Over time, he treated with several physicians who agreed with
Appellees’ medical experts that, at the time of the accident, Bachman
already had arthritic bone spurs and some disc issues in his neck.
Bachman’s medical witnesses testified that the collision aggravated
these pre-existing conditions to the extent that ongoing treatment and
ultimately surgery were required. His medical witnesses also testified
that they causally related his complaints of dizziness and memory
issues to the collision.

On the other hand, Appellees’ medical witnesses testified that the
collision did not cause any structural damage to Bachman’s neck or
brain, and attributed the majority of his discomfort, subjective
complaints of pain, and need for treatment to age-related disc
degeneration and arthritis in the neck. Furthermore, Appellees’
medical experts opined that any dizziness and issues regarding
memory loss were caused by age-related changes to the brain rather
than being involved in the collision. Two physicians, retained by
Appellees, testified that Bachman’s initial complaints of neck pain
and headaches were soft-tissue injuries likely caused by the collision.
However, at least one of those doctors qualified his opinions, at times,
by saying that one would have to find his subjective complaints
believable before concluding that they were accident-related. A third
doctor, a neurologist who examined Bachman for his personal injury
protection insurer, testified that the accident caused no injury at all and
said that whether Bachman’s subjective complaints of pain were valid
was a question for the jury to decide.

Appellees aggressively cross-examined Bachman regarding the
information he supplied to the various health care providers concern-
ing his conditions and symptoms. Bachman several times said that he
could not recall what he said and stated that at least one narrative
account prepared by first responders was not an accurate recital of
what he told them at the accident scene regarding whether he lost
consciousness. Appellees also provided evidence at trial that
Bachman’s injuries on the day of the accident may not have been as
severe as he had stated in testimony.

Bachman moved for a directed verdict on the single issue of
permanency, which is required for clearing the no-fault threshold.2 He
sought a ruling that, as a matter of law, each and every injury the jury
found had been caused by the collision would qualify as a permanent
injury. Appellees conceded that if the jury found a causal relationship

between the accident and any injury, it should be considered a
permanent injury because even Appellees’ doctors agreed that the
duration of Bachman’s subjective complaints was consistent with a
permanent injury. However, Appellees made it clear that they were
not conceding causation. Bachman did not move for a directed verdict
on any other issue. During the charge conference, jury instructions
and the verdict form were discussed, amended as needed, and finally
agreed upon by both sides. The jury heard closing arguments, was
instructed on the law, deliberated, and returned a complete defense
verdict in favor of Appellees. Bachman’s motion for new trial was
denied without elaboration.

Verdict Form Issues
Bachman argues that the mutually agreed-upon verdict form

contained defects that prevented the jury from returning a proper
verdict, which he further claims should entitle him to a new trial on
damages. Before engaging in any discussion or analysis, we will
consider the first and only question that the jury answered along with
the verdict form’s directions of what the jury should do based on its
answer to question 1.

VERDICT FORM
We, the jury, return the following verdict:
1. Was the negligence of the Defendants a legal cause of loss, injury,
or damage to Jeb Bachman?

Yes _____No __X__

If your answer to Question #1 is Yes, please answer Question # 2. If
your answer to Question #1 is No, you should proceed no further but
to date and sign the verdict form and return it to the courtroom.

As instructed above, after answering Question #1 “No,” the jury did
not answer any of the remaining questions which focused on damages,
and the foreperson dated and signed the verdict form. The jury’s
verdict was announced in open court with both sides present.

First, Bachman asserts that although he sought recovery for the
aggravation of his pre-existing injuries or conditions, the verdict form
did not contain those terms anywhere; thus, he claims the jury was
erroneously prevented from returning a just verdict. However, the
record is clear—and Bachman concedes—that he not only failed to
object to the verdict form that was used, he also expressly agreed to its
use. Bachman claims that the use of the agreed-upon verdict form
denied him the right to have the jury decide a core issue, which he then
characterizes as fundamental error, and asks for the remedy of a new
trial.

Bachman’s position is at odds with the pronouncement of the
Florida Supreme Court that “in civil cases, reversal based on the
concept of ‘fundamental error’ where a timely objection has not been
made is exceedingly rare.” Coba v. Tricam Indus., Inc., 164 So. 3d
637, 646 (Fla. 2015). “[F]undamental error must implicate a constitu-
tional right, such as due process, or the error must be so significant that
requiring a new trial is essential to maintain public trust in our jury
trial system.” Id. (citing Murphy v. Int’l Robotic Sys., 766 So. 2d 1010,
1026 (Fla. 2000)). Bachman has not explained how the use of this
verdict form comes close to clearing the fundamental error hurdle.
Bachman’s position is further frustrated by the invited error doctrine,
which provides that even fundamental error may be waived where
counsel requests or agrees to giving an improper jury instruction or,
as here, the use of a possibly improper verdict form. Morgan v. State,
146 So. 3d 508, 512 (Fla. 5th DCA 2014). “The fault should not be
laid upon the trial judge; rather, it must be placed upon the [appel-
lant’s] trial attorney who led the court into error by approving, or
failing to object to, the form of the verdict before it was submitted to
the jury.” Keller Indus., Inc. v. Morgart, 412 So. 2d 950, 951 (Fla. 5th
DCA 1982).

Second, Bachman claims that because Appellees admitted fault for
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causing the accident, he was entitled, at a minimum, to an award of
damages for reasonable expenses incurred soon after the collision for
medical transportation, examination, diagnosis, and testing. Indeed,
that is the general rule which is typically learned and used by attorneys
on both sides of such cases. See, e.g., Hernandez v. Gonzalez, 124 So.
3d 988, 991 (Fla. 4th DCA 2013). However, Bachman waived his
right to recover those damages by failing to move for a directed
verdict on that issue. Id. at 992. “[I]n failing to so move, [he] elected
to leave this issue up to the jury.” Martin v. Chapman, 780 So. 2d 929,
930 (Fla. 5th DCA 2001). Furthermore, the jury instructions and
verdict form, which both sides accepted, did not give the jury the
option of awarding initial medical expenses if they found Bachman
was not injured as a result of the collision. Bachman’s failure to object
to the jury instructions and verdict form waived any right to a new trial
on that basis, “because ‘the jury cannot be faulted for doing exactly
what it was instructed to do.’ ” Hernandez, 124 So. 3d at 992 (quoting
Plana v. Sainz, 990 So. 2d 554, 557 (Fla. 3d DCA 2008)); see also
Beverly Health & Rehab. Servs., Inc. v. Freeman, 709 So. 2d 549, 551
(Fla. 2d DCA 1998).

Undisputed or Conflicting Evidence of Injury Causation?
Next, Bachman asserts that the manifest weight of the evidence

presented at trial was that at least some of his injuries or medical
conditions were caused by the collision, thereby entitling him to a new
trial on damages. During the trial, the medical testimony concerned
two different categories of claimed injury or medical conditions. The
first injury category includes claims that the collision aggravated pre-
existing conditions in Bachman’s neck, which were described as
arthritic bone spurs, spondylosis, a herniated disc, and also independ-
ently caused a head or brain injury described as post-concussion
syndrome. The second category of claimed injuries were described as
soft-tissue injuries, which are often included under the heading of
whiplash injuries, namely chronic soreness and stiffness in the neck
accompanied by significant headaches.

Whether the verdict is contrary to the manifest weight of the
evidence “is the question addressed to the trial court on motion for a
new trial.” DeWitt v. Maruhachi Ceramics of Am., Inc., 770 So. 2d
709, 711 (Fla. 5th DCA 2000). However, that is not the question
presented to this Court on appeal. “Rather, [an] appellate court is
limited to considering whether or not the trial court abused its
discretion in denying a new trial.” Id. “A trial court is given broad
discretionary latitude to grant or deny a motion for new trial because
of its direct and superior vantage point of the trial proceedings.”
Wilson v. Krystal Co., 844 So. 2d 827, 829 (Fla. 5th DCA 2003).
Although it has been occasionally said that a stronger showing of error
is required to reverse an order granting a new trial than to reverse an
order denying a new trial, abuse of discretion remains the standard of
review for both orders. E.g., Mead v. Bentley, 61 So. 2d 428, 430 (Fla.
1952); Ruff v. Ga. S. & Fla. Ry. Co., 64 So. 782, 786 (Fla. 1914).

A verdict is contrary to the weight of evidence only when the
evidence is clear, obvious, and not conflicting. DeWitt, 770 So. 2d at
711. “A jury’s verdict is generally not against the manifest weight of
the evidence if the record shows conflicting testimony from two or
more witnesses.” Lindon v. Dalton Hotel Corp., 113 So. 3d 985, 987
(Fla. 5th DCA 2013) (citing Nat’l Healthcorp Ltd. P’ship v. Cascio,
752 So. 2d 1190, 1194 (Fla. 2d DCA 1998)). Therefore, we must look
at the evidence presented as to each injury category to determine
whether the trial court abused its discretion in denying Bachman’s
motion for new trial.

As to the first category of injury, the evidence could hardly have
been more conflicting. With regard to his cervical spine, Bachman’s
medical witnesses testified that the accident activated, aggravated, or
exacerbated a previously non-symptomatic disc condition in his

cervical spine to such an extent that it required surgery. Appellees’
medical witnesses testified to quite the contrary, saying that there were
no structural changes, that his bone spurs and disc herniation were
long standing, age-related, were not caused by the collision, and that
the surgery Bachman underwent treated only the pre-existing cervical
issues. With regard to Bachman’s claimed brain injuries, the testi-
mony was likewise conflicting, with Bachman’s medical witnesses
describing his condition as post-concussion syndrome resulting from
the collision, while Appellees’ described Bachman’s claimed
forgetfulness, dizziness, and similar issues as nothing more than age-
related and unrelated to the collision. Given that there was a great deal
of conflict in the testimony with regard to the first category of injuries
or conditions, we find that the trial court did not abuse its discretion in
denying the motion for new trial.

As for the second category of injuries, the persistent soft-tissue
injuries, the conflict in the evidence was far less apparent. Bachman’s
testimony was that he experienced these conditions for the first time
as a result of the collision. His medical witnesses, while focusing more
on the first category of injury, certainly agreed with their patient, that
this collision had caused the second category of injuries. One of
Appellees’ witnesses, Dr. Fischer, agreed that the collision best
explained Bachman’s complaints of headaches and dizziness. Another
of Appellees’ witnesses, Dr. Jacobs, vacillated somewhat. He testified
at times that Bachman likely had some soft-tissue neck injury caused
by the accident, and agreed that the collision caused him to become
symptomatic as far as neck pain. At other times, Dr. Jacobs empha-
sized that Bachman had no structural changes to his neck; thus, he was
dealing with subjective complaints of pain which could not be
objectively evaluated. Finally, Dr. Gerling testified, after examining
Bachman, that he could not find any accident-caused injury or
objective explanation for Bachman’s subjective complaints. Dr.
Gerling went on to testify that there was absolutely no evidence of any
injury to Bachman caused by the accident, and he agreed that from
what he saw, Bachman was not hurt in the least bit in this accident. Dr.
Gerling would not defer to nor change his opinion regarding the
absence of any injury to what any of Bachman’s treating physicians
may have concluded.

As to this second category of injuries, as just noted, there was
conflicting medical testimony here. Furthermore, when it comes to
subjective complaints that are not objectively verifiable, the jury may
consider the plaintiff’s perceived candor in describing his prior and
current medical conditions, as well as his overall credibility, together
with lay testimony or other evidence that disputes the injury claim. See
Boyles v. A & G Concrete Pools, Inc., 149 So. 3d 39, 48 (Fla. 4th DCA
2014). When asked about Bachman’s complaints of pain, Dr. Gerling
said, rather prophetically, that he is no substitute for the jury, which is
who must decide the credibility of the person voicing these subjective
complaints.

As put so well by Judge Lagoa in Weatherly v. Louis, 31 So. 3d
803, 806-07 (Fla. 3d DCA 2009):

It is not for this Court to decide which side’s evidence is more
persuasive or whether the trial court reached the result this Court
would have reached. Our role is limited to determining whether
conflicting evidence was presented at trial—if so, we cannot find an
abuse of discretion. Because the evidence was not clear and obvious
but was, in fact, conflicting, we are compelled to affirm the final
judgment.

Accordingly, we affirm the trial court’s order denying a new trial
as to both categories of injuries.

Conclusion
We affirm the trial court’s order denying a new trial and affirm the

judgment entered in favor of Appellees.
AFFIRMED. (WALLIS, J., and GARAGOZLO, B.B., Associate
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Judge, concur.)
))))))))))))))))))

1We affirm without further discussion Bachman’s argument that the trial court erred
by permitting Appellees’ counsel to briefly cross-examine one witness beyond the
scope of direct examination, as we find no abuse of discretion nor any unfair prejudice.

2§ 627.737(2), Fla. Stat. (2019).

*        *        *

Criminal law—Discovery—State’s failure to comply—Where it was
undisputed that state committed multiple discovery violations, trial
court was required to consider whether violations were willful or
inadvertent, substantial or trivial, and prejudicial or nonprejudicial—
Trial court’s failure to make necessary findings was not harmless
where there is reasonable probability that defendant’s trial prepara-
tion or strategy would have been materially different had discovery
violations not occurred—Because state’s discovery violations resulted
in cognizable prejudice to defendant, and missing discovery was not
provided to defendant until after expiration of speedy trial period,
convictions reversed with instructions to discharge defendant

CHARLES DONWICK FRAZIER, Appellant, v. STATE OF FLORIDA, Appellee.
5th District. Case No. 5D19-1671. Opinion filed March 20, 2020. Appeal from the
Circuit Court for Marion County, Steven G. Rogers, Judge. Counsel: James S. Purdy,
Public Defender, and Teresa D. Sutton, Assistant Public Defender, Daytona Beach, for
Appellant. Ashley Moody, Attorney General, Tallahassee, and Kaylee D. Tatman,
Assistant Attorney General, Daytona Beach, for Appellee.

(COHEN, J.) Charles Frazier appeals the judgment and sentence
entered after a jury found him guilty of battery on a detention or
commitment staff member.1 Frazier raises two arguments on appeal,
only one of which merits discussion: that the trial court erred in failing
to conduct an adequate Richardson2 hearing. We agree and reverse.

Frazier was committed as a juvenile to a residential program at
Marion Youth Academy (“MYA”), a private contractor for the
Department of Juvenile Justice. The alleged battery forming the basis
of this case occurred at MYA, although Frazier was charged as an
adult.

During his preparation for trial, Frazier reviewed the video from a
body camera worn by a law enforcement officer who responded to
MYA after the alleged battery. Based on that video, it became evident
that law enforcement was in possession of discoverable documents
and information which the State failed to provide to Frazier. The
missing discovery included at least four witnesses’ statements and a
statement from the victim. Additionally, other documents in the video
revealed that MYA staff members, whose names were not disclosed
to Frazier, were present immediately after the alleged battery and
interacted with the victim at that time. Furthermore, MYA surveil-
lance footage established that there were at least six witnesses to the
event, whose names and addresses had not been disclosed.

In the months before trial, Frazier made repeated requests to the
State to provide the missing discovery. By the time of the pretrial
conference, Frazier had received only one witness’s statement and
accordingly, requested a Richardson hearing. At the hearing, Frazier
outlined each alleged violation. However, the trial court did not make
oral findings or enter a written order.

Twelve days later, immediately before jury selection, the parties
addressed the remaining discovery issues. The State confirmed that
since the Richardson hearing, it learned that law enforcement had the
witnesses’ statements and the victim’s report in its possession; it
provided those documents to Frazier, although the witnesses’
statements did not include the witnesses’ addresses.3 Additionally,
since the Richardson hearing, Frazier had been provided the names
and addresses of the six witnesses in the surveillance footage,
although two witnesses did not show up for depositions on such short
notice, and Frazier had not had an opportunity to contact two other
witnesses, whose information was provided forty-eight hours earlier.4

Frazier moved for a continuance, but the trial court denied his motion.
The case proceeded to trial, and Frazier was found guilty as charged.

“A trial court’s rulings regarding the three-prongs of Richardson
are reviewed for an abuse of discretion, but this discretion can be
exercised only following a proper inquiry.” Brown v. State, 165 So. 3d
726, 729 (Fla. 4th DCA 2015) (citations omitted). When a defendant
timely raises a potential discovery violation, Richardson requires the
trial court to determine whether the State violated a discovery rule.
State v. Roberson, 152 So. 3d 776, 778 (Fla. 5th DCA 2014) (citing
Richardson, 246 So. 2d at 775). If the trial court determines that the
State committed a discovery violation, “it must inquire into whether
the . . . violation was (1) inadvertent or willful, (2) trivial or substan-
tial, and (3) whether it procedurally prejudiced the opposing party’s
ability to prepare for trial.” Smith v. State, 283 So. 3d 817, 820 (Fla.
4th DCA 2019) (citations omitted). During a Richardson hearing, the
State has the burden to show that the defendant was not prejudiced in
the preparation of his defense. Lee v. State, 538 So. 2d 63, 65 (Fla. 2d
DCA 1989).

Two facts are undisputed: the State committed multiple discovery
violations and the trial court did not make the necessary findings
pursuant to Richardson. Because at least some discovery violations
occurred, pursuant to Richardson, the trial court was required to
consider whether the violations were willful or inadvertent, substantial
or trivial, and prejudicial or nonprejudicial.5

The State suggests the Richardson violation was harmless because
the discovery violations did not impact Frazier’s preparation for trial.

Prior to the disclosure of the identities of the six witnesses, the only
evidence related to the alleged battery was Frazier’s testimony, the
victim’s testimony, and unclear surveillance footage. Two of the late-
disclosed witnesses testified at trial; Frazier was able to utilize one
witness at trial, and the State utilized the other. Ultimately, however,
four witnesses were unable to be deposed prior to trial. Thus, as
argued by Frazier below, there is a reasonable probability that
Frazier’s trial preparation or strategy would have been materially
different had the State’s discovery violations not occurred.

Because the State’s discovery violations resulted in cognizable
prejudice to Frazier, and the missing discovery was not provided to
Frazier until after the expiration of the speedy trial period, we reverse
with instructions to discharge Frazier. See Von Waldner v. State, 860
So. 2d 1061 (Fla. 5th DCA 2003) (instructing trial court to discharge
defendant because state’s discovery violations prejudiced defendant
and were uncorrectable within speedy trial period).

REVERSED WITH INSTRUCTIONS. (WALLIS and ED-
WARDS, JJ., concur.)
))))))))))))))))))

1§ 784.075, Fla. Stat. (2018).
2Richardson v. State, 246 So. 2d 771 (Fla. 1971).
3We recognize that the assistant state attorney, who became substitute counsel after

the violations were committed, utilized her best efforts to comply with the State’s
discovery obligations.

4Interestingly, MYA had refused to provide either the names or addresses to the
State. For discovery purposes, “[t]he State is charged with constructive knowledge and
possession of evidence withheld by other state agents . . . .]” Jones v. State, 709 So. 2d
512, 520 (Fla. 1998) (citing Gorham v. State, 597 So. 2d 782, 784 (Fla. 1992)); cf.
Franklin v. State, 975 So. 3d 1188, 1189-90 (Fla. 1st DCA 2008) (explaining that state
was required to produce certain documents in possession of Department of Correc-
tions).

5This is not a case where we can ascertain that, despite the failure to make such
findings, a review of the record reflects that the trial judge “conducted a careful inquiry
into the circumstances surrounding defense counsel’s objection to the calling of the
witnesses and carefully complied with the requirements of Richardson . . . .” Ansley v.
State, 302 So. 2d 797, 798 (Fla. 1st DCA 1974).

*        *        *
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Corporations—Stock transfers—Rescission—Trial court erred in
granting partial summary judgment divesting son of two shares of
stock that had been previously gifted to him by father on ground that
stock transfer failed because father had not complied with terms of a
Buy-Sell Agreement regarding disposition of the stock—Plaintiff failed
to file reply seeking to avoid affirmative defenses of estoppel and
waiver and allegation that plaintiff’s own earlier breach of the same
agreement precluded him from seeking relief against defendant for a
similar breach—Where movant merely denied affirmative defenses
and affidavit in support of summary judgment only supported the
allegations of the complaint but did not address affirmative defenses,
the burden of disproving affirmative defenses was not met—Further,
plaintiff failed to conclusively show that agreement applied to father’s
gift of the two shares of stock, and summary judgment evidence offered
in opposition to motion supported defendant’s argument that it was not
the intent of the parties that the agreement was to be applied to gift of
corporate stock to family member

JOHN D. HOLLINGER, INDIVIDUALLY AND AS THE PERSONAL REPRESEN-
TATIVE OF THE ESTATE OF JOHN L. HOLLINGER AS TRUSTEE, Appellant, v.
MICHAEL R. HOLLINGER, INDIVIDUALLY AND DERIVATIVELY ON
BEHALF OF NOMINAL DEFENDANT REX ENGINEERING CORPORATION,
RHONDA L. HINDS, AND RHONDA L. HINDS & ASSOCIATES CPA, PA,
Appellees. 5th District. Case No. 5D19-2163. Opinion filed March 20, 2020. Nonfinal
Appeal from the Circuit Court for Brevard County, Charles Roberts, Judge. Counsel:
David G. Larkin and Jesse L. Kabaservice, of Fallace & Larkin, L.C., Melbourne, for
Appellant. Michael R. Riemenschneider and Jeffrey L. DeRosier, of Riemenschneider,
Wattwood & DeRosier, P.A., Melbourne, for Appellee Michael R. Hollinger,
Individually and Derivatively on Behalf of Nominal Defendant Rex Engineering
Corporation. No Appearance for Other Appellees.

(LAMBERT, J.) Appellant, John D. Hollinger, individually and as the
personal representative of the estate of his father, John L. Hollinger,
appeals the partial summary judgment divesting him of two shares of
stock in the company known as Rex Engineering Corporation that had
been previously gifted to him by his father. The trial court found that
this stock transfer “failed” because the father had not complied with
the terms of a Buy-Sell Agreement (“the Agreement”) that Appellant;
his brother, Michael R. Hollinger, (“Appellee”); and their father had
entered into regarding the disposition of stock in this corporation.
Determining that Appellee has failed to show that there was no
disputed issue of material fact as to whether the terms of the Agree-
ment applied to the father’s gift of the two shares of his stock to
Appellant, and, secondly, because Appellee did not conclusively
refute Appellant’s affirmative defenses to Appellee’s complaint or
show that they were legally insufficient, we reverse the partial
summary judgment and remand for further proceedings.

Rex Engineering Corporation was founded in 1974 by the parties’
father. The corporation, based in Titusville, Florida, specializes in the
manufacture of gear motors, gear boxes, gear trains, and valve
actuators. Over the years, this family business became very success-
ful. Appellant and Appellee, along with their father, were officers and
directors in this corporation. By 2018, each brother owned forty-nine
shares of stock in the corporation, which equated to each having a
49% ownership interest. Their father owned the other two shares of
the corporate stock or 2% of the company. Several years earlier, in
order to “promote the successful and harmonious ownership and
management of the corporation,” the three of them and the corpora-
tion had executed the Agreement, setting forth certain restrictions
regarding the transfer of shares of stock in the corporation.

Paragraph 2 of the Agreement is pertinent to these proceedings. It
described the mechanism to be applied if a shareholder desired to
dispose of any or all of his shares of corporate stock during his
lifetime. The Agreement provided that the shareholder must first offer
in writing to sell the shares to the corporation at a purchase price per
share no greater than that set forth in Paragraph 4 of the Agreement,
and on terms of purchase no less favorable than those described in

Paragraph 5 of the Agreement. Upon receipt of an offer, the corpora-
tion then had thirty days to accept it in writing. Acceptance required
the approval of a majority of the voting shares of stock outstanding,
other than those held by the offering shareholder.

Paragraph 2 of the Agreement further provided that if the corpora-
tion failed to accept the offer within the thirty-day period, the shares
may thereafter be disposed of during the next sixty days free of any of
the restrictions for disposing of stock under the Agreement, with one
caveat. If the corporation had not accepted the offer to purchase, any
disposition of the stock by the shareholder within the following sixty-
day period required that the purchase price for the stock being
disposed “shall not be less than and the terms of purchase for such
shares shall not be more favorable than the purchase price and the
terms of purchase . . . that would have been applicable to the Corpora-
tion had it purchased the same.” Lastly, Paragraph 3 of the Agreement
provided that “[u]pon the death of any Shareholder, the deceased
Shareholder’s probate or trust estate shall sell to the Corporation . . . all
Shares owned by the deceased Shareholder at his death.”

The genesis of the dispute between the parties here began in 2018.
That year, the father suffered a serious medical condition. Thereafter,
on May 16, 2018, at Appellee’s behest, the father signed a handwrit-
ten, notarized document, in which he “assign[ed] [his] 2 shares of Rex
Engineering stock to [Appellant and Appellee] each receiving one
share.” This purported disposition of the father’s stock, engineered by
Appellee, was done without Appellee attempting to comply with the
aforementioned terms of Paragraph 2 of the Agreement.

During the following months, conflict developed between
Appellee and his father and Appellant. At some point, Appellee’s
wife, who worked for the corporation, was fired from her job.
Thereafter, on October 9, 2018, Appellee sued Appellant, as well as
his father, the corporation, and the corporation’s accountant, alleging
causes of action for conspiracy, breach of fiduciary duty and conver-
sion by the father, and the “wrongful distribution” of corporate funds,
among others. Appellee also sought to dissolve the corporation,
alleging that he and Appellant “are each the owner of 50% of the
company’s common stock” and that the company is now deadlocked.

Three days after he filed suit, Appellee’s employment with the
corporation was terminated. Then, approximately two weeks later, on
October 24, 2018, the father, with the assistance of the attorney who
prepared the Agreement, conveyed his two shares of stock in the
corporation to Appellant by signing the actual stock certificate and
delivering it to Appellant. On January 7, 2019, the father passed away.

The instant motion for partial summary judgment was filed by
Appellee in April 2019. Although the operative complaint at the time
alleged that Appellee and Appellant each owned 50% of the corporate
stock, Appellee now sought a determination from the trial court that
the father’s October 2018 transfer of his two shares of stock to
Appellant was void because he did not first offer in writing to sell the
shares to the corporation under Paragraph 2 of the Agreement.
Appellee asserted that this failure meant that Appellant still owned
only his original forty-nine shares of corporate stock and that the
father remained the owner of his two shares of stock. However, as the
father was no longer living, Appellee contended that under Paragraph
3 of the Agreement, the father’s probate or trust estate must now sell
the two shares to the corporation.

Shortly after filing his motion, Appellee filed a second amended
complaint. Among other claims, Appellee pleaded to rescind his
father’s conveyance of his two shares of stock to Appellant based on
the father’s alleged incapacity to make this transaction, as well as
Appellant having exerted undue influence over the father. Appellee
also alleged various causes of action for damages, dissolution of the
corporation, and the entry of a declaratory judgment that Appellant
and the father had disregarded the Agreement when the father
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conveyed his two shares of stock in October 2018. Notably, Appellee
no longer alleged that he and Appellant each owned 50% of the
corporate stock.

Appellant, in his individual and representative capacities, filed an
answer and affirmative defenses to Appellee’s second amended
complaint. Pertinent here, Appellant alleged that Appellee was
estopped from claiming that the Agreement applied to their father’s
October 2018 gift of his two shares of stock because in May 2018,
Appellee had caused their father to assign the same two shares of stock
to both of them without attempting to comply with the terms of the
Agreement that he now seeks to apply against Appellant. Appellant
also asserted affirmative defenses of waiver and that Appellee’s own
breach of the Agreement precluded him from seeking relief against
Appellant for the same purported breach. Appellee did not file a reply
seeking to avoid these affirmative defenses. See Fla. R. Civ. P.
1.100(a) (“If an answer or third-party answer contains an affirmative
defense and the opposing party seeks to avoid it, the opposing party
must file a reply containing the avoidance.”).

Returning to the motion for partial summary judgment, Appellee
filed summary judgment evidence with the court consisting of the
Agreement, his affidavit averring that he was never notified as to the
father’s subsequent October 2018 transfer of the two shares of stock
to Appellant and therefore was not given an opportunity to vote on the
transfer, the father’s May 2018 transfer document of the two shares of
stock to the parties, plus a written valuation as to his 49% ownership
interest in the corporation.

Appellant then filed summary judgment evidence opposing the
motion,1 including his own affidavit and that from the attorney who
drafted the Agreement. These affidavits, though in somewhat
different terms, each disputed Appellee’s now-stated interpretation
that the Agreement applied to gifts of the stock among family member
shareholders. Appellant also filed the transcript of his deposition
where he testified that he understood the terms of the Agreement
applied to a shareholder’s sale of the corporate stock to an “outsider,”
and not to gifts between family shareholders. Finally, Appellant filed
excerpts from Appellee’s deposition in which Appellee had testified
that, in his view, the purpose of the Agreement was to ensure that the
corporate stock stayed with existing shareholders and thus its terms
would only apply “if you’re going to try to get rid of the shares outside
of the family members.”

In the partial summary judgment now on review, the trial court
found that the Agreement applied to gifts of the corporate stock, and
that because the father did not first offer in writing to sell these two
shares to the corporation consistently with the terms of the Agreement,
his “attempted transfer” of the two shares to Appellant had “failed,”
resulting in Appellant and Appellee each owning forty-nine shares of
stock in the corporation. The court ordered that the father’s two shares
of stock be sold to the corporation by his trust estate.

Prior to addressing the merits of the appeal, Appellee has raised the
question of our jurisdiction to presently consider the partial summary
judgment. Florida Rule of Appellate Procedure 9.130(a)(3)(C)(ii)
provides that district courts of appeal have jurisdiction over nonfinal
orders that determine “the right to immediate possession of property,
including but not limited to orders that grant, modify, dissolve, or
refuse to grant, modify, or dissolve writs of replevin, garnishment, or
attachment.” Here, the trial court’s partial summary judgment
divested Appellant of possession of the two shares of corporate stock
that had been delivered to him, by gift, from his father. Thus, because
“[s]hares of stock are personal property,” see Cruising World, Inc. v.
Westermeyer, 351 So. 2d 371, 373 (Fla. 2d DCA 1977), we have
jurisdiction. See also Sticky Holsters, Inc. v. Wagner, 277 So. 3d 1067,
1068 (Fla. 2d DCA 2019) (exercising jurisdiction under rule
9.130(a)(3)(C)(ii) over nonfinal order granting partial summary

judgment that set aside purported transfer of shares of stock).
When considering a motion for summary judgment, a trial court

must resolve whether the pleadings and the summary judgment
evidence on file show that there is no “genuine issue as to any material
fact” and that “the moving party is entitled to a judgment as a matter
of law.” See Fla. R. Civ. P. 1.510(c). Thus, the trial court’s task when
ruling on the motion is not to determine the issue of fact, but to
ascertain whether a genuine issue of any material fact exists. See Jack
Drury & Assocs., Inc. v. City of Fort Lauderdale, 203 So. 2d 361, 363
(Fla. 4th DCA 1967). If a genuine issue of material fact exists, then
summary judgment is inappropriate. Id. To that end, the burden is
placed on the party moving for summary judgment “to prove
conclusively the nonexistence of any genuine issue of material fact.”
City of Cocoa v. Leffler, 762 So. 2d 1052, 1055 (Fla. 5th DCA 2000)
(citing Holl v. Talcott, 191 So. 2d 40, 43 (Fla. 1966)). Furthermore,
the party moving for summary judgment “must also disprove the
affirmative defenses or establish that they are insufficient as a matter
of law.” T-Quip of Fla., Inc. v. Tietig, 207 So. 3d 958, 960 (Fla. 5th
DCA 2016) (citing Stop & Shoppe Mart, Inc. v. Mehdi, 854 So. 2d
784, 786 (Fla. 5th DCA 2003)).

On appeal, when considering whether the moving party below has
met its aforementioned burdens and summary judgment was thus
properly entered, the reviewing court must “consider the evidence
contained in the record in the light most favorable to the non-moving
party.” See Aaron v. Palatka Mall, L.L.C., 908 So. 2d 574, 578 (Fla.
5th DCA 2005) (citing Krol v. City of Orlando, 778 So. 2d 490, 492
(Fla. 5th DCA 2001)). Our review of a summary judgment entered by
the trial court is de novo. Volusia Cty. v. Aberdeen at Ormond Beach,
L.P., 760 So. 2d 126, 130 (Fla. 2000).

Under these principles, we conclude that the partial summary
judgment should not have been granted. First, Appellee has not
conclusively shown that the Agreement applied to the father’s gift of
the two shares of stock. While we recognize that “[w]hen the words of
a contract are clear and unambiguous, the contract must be enforced
as written,” Dames v. 926 Co., 925 So. 2d 1078, 1080 (Fla. 4th DCA
2006), a separate rule of construction relating to contractual terms
requires “courts to read provisions of a contract harmoniously in order
to give effect to all portions thereof.” Lowe v. Winter Park Condo. Ltd.
P’ship, 66 So. 3d 1019, 1021 (Fla. 5th DCA 2011) (quoting City of
Homestead v. Johnson, 760 So. 2d 80, 84 (Fla. 2000) (further citations
omitted)). Stated slightly differently, courts, when possible, “should
give effect to each provision of a written instrument in order to
ascertain the true meaning of the instrument.” Velleff v. Velleff, 236
So. 3d 1179 (Fla. 5th DCA 2018) (quoting Inter-Active Servs., Inc. v.
Heathrow Master Ass’n, 721 So. 2d 433, 435 (Fla. 5th DCA 1998)).
Applying these rules of construction to all of the provisions contained
in Paragraph 2 of the Agreement leads us to conclude that the
Agreement contains a latent ambiguity as to whether it is or could be
applicable to gift transfers of corporate stock.

Admittedly, Paragraph 2 of the Agreement provides the mecha-
nism for the disposal of stock by a living shareholder during his
lifetime without limitation only to the sale, and not to a gift, of the
corporate stock. In entering partial summary judgment, the trial court
appeared to have applied the parol evidence rule in its interpretation
of Paragraph 2 in concluding that it unambiguously applies to “any
disposition of the stock, including gifts.”

“The parol evidence rule provides that a complete and unambigu-
ous written agreement may not be contradicted or modified by
extrinsic evidence.” Whiting v. Whiting, 160 So. 3d 921, 924 (Fla. 5th
DCA 2015) (citing Polk v. Crittenden, 537 So. 2d 156, 159 (Fla. 5th
DCA 1989)). There is, however, an exception to the parol evidence
rule when an agreement contains a latent ambiguity. Id. (citing Jenkins
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v. Eckerd Corp., 913 So. 2d 43, 55-56 (Fla. 1st DCA 2005)).
“A latent ambiguity exists where the language of an agreement is

facially clear but an extrinsic fact or extraneous circumstance creates
a need for interpretation or reveals an insufficiency in the contract of
a failure to specify the rights or duties of the parties in certain situa-
tions.” Taylor v. Taylor, 183 So. 3d 1121, 1122 (Fla. 5th DCA 2015).
Under such circumstances, parol or extrinsic evidence is required to
allow the trial court to interpret the writing properly. Id. at 1123 (citing
Riera v. Riera, 86 So. 3d 1163, 1166 (Fla. 3d DCA 2012)).

The attempt to apply the terms of Paragraph 2 to the facts here
show the latent ambiguity. Had the father first offered the two shares
of stock to the corporation for purchase, as Appellee argues that he
was required to do under Paragraph 2, then, under the Agreement, the
corporation would have had thirty days to accept the offer to purchase
the stock. But to do so would have required the approval of the
majority of the voting shares outstanding, other than the father’s two
shares. Such a vote by the parties, as owners of the remaining shares
of stock, would have resulted in a forty-nine shares to forty-nine
shares deadlock. Since the corporation would not have purchased the
father’s two shares of stock, then, under Paragraph 2, the disposition
of the father’s two shares would have fallen outside of its restrictions,
except for the requirement that a “purchase price” for the two shares
of stock would be no less than the price for which the corporation
could have purchased the stock. However, because the transfer was a
gift to Appellant from his father and not a “purchase,” there would
have been no “purchase price,” and the Agreement is unclear or
ambiguous as to how, what, or whether Appellant would have had to
pay anything or how the father could consummate this gift to Appel-
lant.

Moreover, the summary judgment evidence itself also supports
Appellant’s argument that it was not the intent of the parties that the
Agreement was to be applied to the gift of corporate stock that
occurred here. First, the father, at Appellee’s request, had assigned his
two shares of stock to Appellee and Appellant without any effort by
Appellee to comply with Paragraph 2 of the Agreement, evidencing
that Appellee did not interpret the Agreement to apply to dispositions
of corporate stock within the family without consideration. See
Danforth Orthopedic Brace & Limb, Inc. v. Fla. Health Care Plan,
Inc., 750 So. 2d 774, 776 (Fla. 5th DCA 2000) (“[T]he actions of the
parties may be considered as a means of determining the interpretation
that they themselves have placed upon the contract.” (quoting Lalow
v. Codomo, 101 So. 2d 390, 393 (Fla. 1958))).

Second, in their depositions, both parties essentially testified that
they understood that the Agreement was intended to apply only to
stock transfers to non-family members, and did not restrict or apply to
stock transfers between existing family member shareholders. This
evidence that neither Appellant nor Appellee understood or intended
the Agreement to apply to the type of transaction at issue, construed
most favorably to Appellant as the non-moving party, militates against
the entry of the partial summary judgment. At the very least, it raises
a disputed material issue of fact. See Menck v. Driscoll, 531 So. 2d
1057, 1057 (Fla. 3d DCA 1988) (“[W]hen conflicting legal infer-
ences, particularly concerning the intent of the parties, may be drawn
from an ambiguous legal document, or as to the effect even of
undisputed facts, the issue is not properly subject to summary
adjudication, and may be resolved only after trial.” (quoting Kirsh v.
Mannen, 393 So. 2d 63, 64 (Fla. 3d DCA 1981))).

Lastly, Appellee failed to meet his burden to conclusively negate
Appellant’s affirmative defenses. The result of Appellee’s decision
not to file a reply to Appellant’s affirmative defenses was that the
affirmative defenses were denied. See Roman v. Bogle, 113 So. 3d
1011, 1014 (Fla. 5th DCA 2013) (“When a defendant files affirmative
defenses and the plaintiff does not reply, the affirmative defenses are

deemed denied and therefore false.”). Under these circumstances,
“[w]here the movant merely denies the affirmative defenses and the
affidavit in support of summary judgment only supports the allega-
tions of the complaint and does not address the affirmative defenses,
the burden of disproving the affirmative defenses has not been met.”
Mehdi, 854 So. 2d at 786. Appellee’s affidavit in support of his
summary judgment motion only went to the allegations of the
complaint, and neither it nor his other summary judgment evidence
attempted to negate Appellant’s affirmative defenses or demonstrate
their legal insufficiency.

Accordingly, we reverse the partial summary judgment and
remand for further proceedings.

REVERSED AND REMANDED. (EVANDER, C.J., and
EISNAUGLE, J., concur.)
))))))))))))))))))

1See Fla. R. Civ. P. 1.510(c) (permitting the adverse party to the summary judgment
motion to provide notice of any summary judgment evidence on which the adverse
party relies).

*        *        *

ANTHONY HOUSTON, Appellant, v. STATE OF FLORIDA, Appellee. 5th District.
Case No. 5D19-2727. March 20, 2020. 3.850 Appeal from the Circuit Court for Orange
County, Jenifer M. Harris, Judge. Counsel: Anthony Houston, Avon Park, pro se.
Ashley Moody, Attorney General, Tallahassee, and Pamela J. Koller, Assistant
Attorney General, Daytona Beach, for Appellee.

(PER CURIAM.) This Court previously affirmed the trial court’s
order(s) denying Appellant’s motion for postconviction relief in
Orange County Circuit Court Case Nos. 2002-CF-1869, 2002-CF-
1087, and 2001-CF-816. Because it appears that Appellant’s
postconviction filings are abusive, repetitive, malicious, or frivolous,
Appellant is cautioned that any further similarly inappropriate pro se
filings in this Court asserting claims stemming from Orange County
Circuit Court Case Nos. 2002-CF-1869, 2002-CF-1087, and 2001-
CF-816 may result in sanctions such as a bar on pro se filing in this
Court and referral to prison officials for disciplinary proceedings,
which may include forfeiture of gain time. See § 944.279(1), Fla. Stat.
(2019); State v. Spencer, 751 So. 2d 47, 48 (Fla. 1999). (EDWARDS,
GROSSHANS, and TRAVER, JJ., concur.)

*        *        *

CLARENCE BROWN, Appellant, v. STATE OF FLORIDA, Appellee. 5th District.
Case No. 5D19-3305. March 20, 2020. 3.800 Appeal from the Circuit Court for Orange
County, Gail A. Adams, Judge. Counsel: Clarence Brown, Orlando, pro se. Ashley
Moody, Attorney General, Tallahassee, and Carmen F. Corrente, Assistant Attorney
General, Daytona Beach, for Appellee.

(PER CURIAM.) This court previously affirmed the trial court’s order
denying Appellant’s motion for postconviction relief in Orange
County Circuit Court Case No. 2010-CF-7068-A-O. Because it
appears that Appellant’s postconviction filings are abusive, repetitive,
malicious, or frivolous, Appellant is cautioned that any further pro se
filings in this court asserting claims stemming from Orange County
Circuit Court Case No. 2010-CF-7068-A-O may result in sanctions
such as a bar on pro se filings in this court and referral to prison
officials for disciplinary proceedings, which may include forfeiture of
gain time. See § 944.279(1), Fla. Stat. (2019); State v. Spencer, 751
So. 2d 47, 48 (Fla. 1999). (EVANDER, C.J., ORFINGER and
GROSSHANS, JJ., concur.)

*        *        *

ROBERTO COLON, Petitioner, v. STATE OF FLORIDA, Respondent. 5th District.
Case No. 5D20-341. March 20, 2020. Petition for Writ of Habeas Corpus, A Case of
Original Jurisdiction. Counsel: Roberto Colon, South Bay, pro se. No appearance for
Respondent.

(PER CURIAM.) This Court earlier denied Petitioner’s petition for
writ of habeas corpus stemming from Osceola County Circuit Court
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Case Nos. 2011-CF-1757 and 2012-CA-3269-OC. Because it appears
that Petitioner’s filings are abusive, repetitive, malicious, or frivolous,
Petitioner is cautioned that any further similarly inappropriate pro se
filings in this Court asserting claims stemming from Osceola County
Circuit Court Case Nos. 2011-CF-1757 and 2012-CA-3269-OC may
result in sanctions such as a bar on pro se filing in this Court and
referral to prison officials for disciplinary proceedings, which may
include forfeiture of gain time. See § 944.279(1), Fla. Stat. (2019);
State v. Spencer, 751 So. 2d 47, 48 (Fla. 1999). (EVANDER, C.J.,
EDWARDS and TRAVER, JJ., concur.)

*        *        *

DEMOND L. BOOKER, Appellant, v. STATE OF FLORIDA, Appellee. 5th District.
Case No. 5D19-2695. March 20, 2020. 3.800 Appeal from the Circuit Court for Orange
County, Gail A. Adams, Judge. Counsel: Demond L. Booker, Madison, pro se. No
Appearance for Appellee.

(PER CURIAM.) This court previously affirmed the trial court’s order
denying Appellant’s motion for postconviction relief in Orange
County Circuit Court Case Numbers 1993-CF-5480-A and 1989-CF-
4211. Because it appears that Appellant’s postconviction filings are
abusive, repetitive, malicious, or frivolous, Appellant is cautioned that
any further pro se filings in this court asserting claims stemming from
Orange County Circuit Court Case Numbers 1993-CF-5480-A and
1989-CF-4211 may result in sanctions such as a bar on pro se filings
in this court and referral to prison officials for disciplinary proceed-
ings, which may include forfeiture of gain time. See § 944.279(1), Fla.
Stat. (2019); State v. Spencer, 751 So. 2d 47, 48 (Fla. 1999).
(EVANDER, C.J., GROSSHANS and SASSO, JJ., concur.)

*        *        *

Mortgage foreclosure—Sale—Tenants—Trial court erred in denying
emergency motion to stay writ of possession filed by tenant of fore-
closed property—A writ of possession may not be executed until
tenancy expires

STEPHEN TAYLOR, Appellant, v. FEDERAL NATIONAL MORTGAGE
ASSOCIATION, Appellee. 3rd District. Case No. 3D19-2360. L.T. Case No. 16-
23946. March 19, 2020. An Appeal from the Circuit Court for Miami-Dade County,
Maria De Jesus Santovenia, Judge. Counsel: Stephen Taylor, in proper person. Kahane
& Associates, P.A., and Wm. David Newman, Jr. (Plantation), for appellee.

(Before SALTER, LINDSEY and MILLER, JJ.)

On Confession of Error

(PER CURIAM.) This appeal was commenced by Stephen Taylor, the
tenant in a residential property foreclosed upon by the mortgagee. The
high bid at the foreclosure sale was assigned to the appellee, Federal
National Mortgage Association (“FNMA”), which then obtained title
and a writ of possession. Mr. Taylor filed an emergency motion to stay
the writ of possession by virtue of his lease and tenancy. That motion
was denied by the trial court, and this appeal followed.

FNMA has now properly and commendably filed a confession of
error acknowledging that a writ of possession may not be executed
until Mr. Taylor’s tenancy expires (March 31, 2020), as provided by
the federal Protecting Tenants at Foreclosure Act of 2009, 12 U.S.C.
§ 5201 et seq. We reverse and vacate the order denying Mr. Taylor’s
emergency motion and any current writ authorizing FNMA to take
possession prior to April 1, 2020.

Reversed and order vacated pursuant to the appellee’s confession
of error.

*        *        *

Criminal law—Search and seizure—Residence—Curtilage—Open
field—Evidence discovered on unprotected property after officer’s
unlawful intrusion onto protected property—Error to suppress
evidence discovered by abandoned pig pen in an open field outside the
curtilage of defendant’s residence subsequent to officers’ unlawful

entry onto the curtilage—Defendant had no reasonable expectation of
privacy in the area where the evidence was located—Furthermore,
officer who discovered evidence could not have seen the evidence until
he left the curtilage

STATE OF FLORIDA, Appellant, v. JOASA ROY WARE, Appellee. 1st District.
Case No. 1D18-1443. March 20, 2020. On appeal from the Circuit Court for Dixie
County. Wesley R. Douglas, Judge. Counsel: Ashley Moody, Attorney General, and
Jennifer J. Moore, Assistant Attorney General, Tallahassee, for Appellant. Andy
Thomas, Public Defender, and Steven L. Seliger, Assistant Public Defender,
Tallahassee, for Appellee.

(WINOKUR, J.) Florida law is relatively clear whether to suppress
evidence discovered on a person’s property during an officer’s
unlawful intrusion onto that property. Likewise, adequate case law
addresses the suppression of evidence located on property protected
under the Fourth Amendment that was observed from a vantage point
that was not on the protected property. But this case presents the
opposite scenario, for which little case law exists: an officer unlaw-
fully intrudes onto protected property, and from there proceeds onto
unprotected property and discovers evidence there. In a detailed order,
the trial court below suppressed such evidence. Because we find that
Ware had no reasonable expectation of privacy in the area where the
evidence was located, and because the officer could not have seen the
evidence until he left the protected property, we find that, in the
circumstances presented here, the evidence was not subject to the
suppression, irrespective of the unlawful intrusion that preceded it.
We reverse the order granting suppression.

I.
During investigation into the homicide of Donna Williams and

attempted homicide of Kenneth Sheppard, law enforcement learned
that Ware had been seen in the victims’ yard shortly before the crimes
were committed. Based on this information, members of the Sheriff’s
office went to Ware’s mother’s home to conduct a “knock-and-talk”
investigation. The mother lived in a mobile home on the property and
Ware lived with his girlfriend in a shed behind the mobile home. As
the court later found, “[t]he home was set off by woods, a fence that
ran along the front-only of the property, and a gate that had a ‘No
Trespassing’ sign posted.”

The Sheriff and an investigator (Major Harden) went to the
property and knocked on the door to the shed and the mobile home,
but no one answered. When no one answered, Harden walked to the
edge of the woods to urinate and discovered a hog pen.1 After looking
in the hog pen, Harden discovered a brown purse matching the
description of the victim’s purse and a man’s wallet. The court found
that these items “could have only been seen by a person standing
immediately next to the abandoned hog pen.” Law enforcement then
used this information to obtain a warrant to search the property and
retrieve the items.

The State indicted Ware for first-degree murder while armed,
attempted first-degree murder while armed, and home invasion
robbery while armed with a deadly weapon. The Indictment alleged
that Ware killed Donna Williams, attempted to kill Kenneth Sheppard,
and entered the deceased victim’s dwelling unlawfully and stole
money from her. Ware moved to suppress “[a]ny and all evidence
obtained as a result of the illegal seizure and search of [Ware]’s home,
including a purse found in the curtilage of his home” and “[a]ny
statements made by Mr. Ware about such illegally obtained evi-
dence.”

The court granted Ware’s motion to suppress. The court found that
the hog pen where the evidence was found could not be considered
curtilage for Fourth Amendment purposes, but further found that “law
enforcement traversed all over the curtilage, without lawful authority,
until they spotted an item—the hog pen—that happened to exist
outside the curtilage.” The court did not explicitly rule as to whether
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law enforcement was lawfully on the property when it knocked on the
door to attempt a knock-and-talk, saying only that “law enforcement
was likely prohibited from conducting a ‘knock and talk’ on this
property.” However, the court did conclude that a Fourth Amendment
violation occurred when “the officers then wandered around back and
then all over the property, presumably looking for a place to urinate,
[and] engaged in conduct that was not explicitly or implicitly
permitted by [Ware] or the homeowner.”

II.
“The Fourth Amendment to the United States Constitution and

Article I, section 12 of the Florida Constitution guarantee the right to
be free from ‘unreasonable searches and seizures’ ” Armstrong v.
State, 46 So. 3d 589, 593 (Fla. 1st DCA 2010). “For evidence to be
excluded pursuant to the Fourth Amendment, the moving party must
demonstrate the government has infringed upon his reasonable
expectation of privacy.” Id. (footnote omitted) (citing State v. Butler,
1 So. 3d 242, 246-47 (Fla. 1st DCA 2008)). For an individual’s
expectation of privacy to be reasonable and warrant Fourth Amend-
ment protection, the individual must show both a subjective and
objective expectation of privacy in the area searched. Katz v. United
States, 389 U.S. 347, 361 (1967) (Harlan, J., concurring).

It is well-settled that Fourth Amendment protection does not
extend to open fields. “[T]he special protection accorded by the
Fourth Amendment to the people in their ‘persons, houses, papers and
effects,’ is not extended to the open fields.” Hester v. United States,
265 U.S. 57, 59 (1924) (emphasis added). “[A]n individual may not
legitimately demand privacy for activities conducted out of doors in
fields, except in the area immediately surrounding the home.” Oliver
v. United States, 466 U.S. 170, 178 (1984). “[O]nly the curtilage, not
the neighboring open fields, warrants the Fourth Amendment
protections that attach to the home.”2 Id. at 180 (emphasis added).
Open fields, unlike the curtilage of the home, do not warrant a
reasonable expectation of privacy. See id. at 179 (“[T]he asserted
expectation of privacy in open fields is not an expectation that ‘society
recognizes as reasonable.’ ”) (footnote omitted).

III.
The court below found that all of Harden’s findings occurred in an

open field—outside the constitutionally protected area of the home.
See Hester, 265 U.S. at 59 (stating that “open fields” do not warrant
Fourth Amendment protection). Harden’s actions within the curtilage
of the home is separate and distinct from his discovery of the incrimi-
nating evidence in an open field—outside of the curtilage of the home.
See Oliver, 466 U.S. at 180 (“[O]nly the curtilage, not the neighboring
open fields, warrants the Fourth Amendment protections that attach
to the home.”); see also United States v. Dunn, 480 U.S. 294, 304
(1987) (finding that law enforcement did not violate defendant’s
Fourth Amendment rights when law enforcement traversed into the
non-curtilage portion of defendant’s property—which constituted an
open field); United States v. Gerard, 362 F.3d 484, 487 (8th Cir. 2004)
(“Officers are permitted to enter a resident’s property to observe
buildings located outside the home’s curtilage.”) (citing United States
v. Mooring, 137 F.3d 595, 596 (8th Cir. 1998)); United States v.
Capps, 435 F.2d 637, 640 (9th Cir. 1970) (holding that information
obtained by law enforcement after an initial illegal search of curtilage
did not taint evidence obtained in search of open field area of defen-
dant’s property); Wilson v. State, 952 So. 2d 564 (Fla. 5th DCA 2007)
(declining to suppress evidence obtained after officer’s warrantless
intrusion onto defendant’s property and peering into greenhouse that
was not within the curtilage). DeMontmorency v. State, 401 So. 2d
858, 859 (Fla. 1st DCA 1981) (holding that, even after law enforce-
ment initially trespassed on curtilage of property, the subsequent
search of area that was an open field was not a Fourth Amendment

violation), approved, 464 So. 2d 1201 (Fla. 1985).
The trial court found that, because law enforcement initially

exceeded the scope of the knock-and-talk, the subsequent search of
the open field was a Fourth Amendment violation. We disagree that
any action that occurs subsequent to an illegal entry must also be
suppressed.3 The evidence was discovered in an open field, irrespec-
tive of the early improper intrusion.4 See Oliver, 466 U.S. at 180
(“[O]nly the curtilage, not the neighboring open fields, warrants the
Fourth Amendment protections that attach to the home.”); see also
Capps, 435 F.2d at 640 (holding that information obtained by law
enforcement after an initial illegal search of curtilage did not taint
evidence obtained in search of open field area of defendant’s prop-
erty).

The trial court, and Ware, cited case law that involved a Fourth
Amendment violation based solely on a curtilage violation; they did
not rely on case law whereupon the curtilage violation was followed
by an open field search. See Jardines, 569 U.S. at 9 (stating that law
enforcement bringing a trained police dog to the porch of defendant’s
home violated the expected curtilage protection of a homeowner);
State v. Morsman, 394 So. 2d 408, 409 (Fla. 1981) (holding that law
enforcement was entitled to enter the front yard of defendant’s home,
but not the back yard of defendant’s home); State v. Crowley, 232 So.
3d 473, 476 (Fla. 1st DCA 2017) (“[K]nock-and-talk activity by law
enforcement that diverts from the customary path to a home’s front
door, or that exceeds other objectively reasonable bounds, can present
Fourth Amendment problems requiring the suppression of evi-
dence.”).

These cases do not involve curtilage violations and subsequent
open fields searches, so they do not require suppression. See Dunn,
480 U.S. at 304 (finding that law enforcement did not violate defen-
dant’s Fourth Amendment rights when law enforcement traversed into
the non-curtilage portion of defendant’s property—which constituted
an open field); DeMontmorency, 401 So. 2d at 859 (holding that, even
after law enforcement initially trespassed on curtilage of property, the
subsequent search of area that was an open field was not a Fourth
Amendment violation).5 Accordingly, because the hog pen adjacent
to Ware’s property was not a constitutionally protected area and the
search did not intrude on Ware’s Fourth Amendment rights, we
reverse the order granting suppression.

REVERSED. (ROWE, J., concurs; BILBREY, J., dissents with
opinion.)
))))))))))))))))))

1In the affidavit submitted with the search warrant application, Harden did not
mention that he needed to urinate, but claimed that he walked to the rear of the trailer
to “ensure that no one ran out” and as he moved to the back of the trailer he “could see
what looked like an old hog pen off to the south in some woods.”

 2“[T]he term ‘open fields’ may include any unoccupied or undeveloped area
outside of the curtilage. An open field need be neither ‘open’ nor a ‘field’ as those terms
are used in common speech.” Oliver, 466 U.S. at 180 n.11. In contrast to open fields,
the curtilage is the area “immediately surrounding and associated with the home.”
Florida v. Jardines, 569 U.S. 1, 6 (2013) (quoting Oliver, 466 U.S. at 180).

3For purposes of this opinion, we presume that the trial court was correct that the
officers exceeded the scope of a proper “knock-and-talk.” For this reason, we need not
determine whether the officers could conduct a “knock-and-talk” investigation at all
in light of the “No Trespassing” sign. Either way, the subsequent open-field search was
lawful.

 4Regardless of whether Harden could see the hog pen from inside the curtilage, the
evidence shows that he did not leave the curtilage to investigate the hog pen; he left the
curtilage to urinate. More importantly, the evidence shows that Harden could not have
observed the incriminating evidence contained in the hog pen from within the curtilage.
If Harden had observed the seized evidence from a vantage point within the property’s
curtilage and left the curtilage in order to investigate it, this case might require a
different result. Instead, an independent open-field search, rather than a curtilage
intrusion, turned up the evidence.

 5The dissent notes that “it is unclear whether a trespass on the curtilage occurred
[in DeMontmorency],” but then adds, “but even if it did, the officers were well past the
curtilage when the marijuana was spotted.” Dissenting op. at 12-13. The same applies
here. Because Harden was past the curtilage when the evidence was spotted, it is
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likewise not subject to suppression, irrespective of an earlier trespass.

))))))))))))))))))
(BILBREY, J., dissenting.) I believe the trial judge correctly analyzed
the issue in his twelve-page order which ultimately granted the motion
to suppress. I agree with the trial judge that the incriminating evidence
would not have been located without a violation of Joasa Ware’s
rights, and therefore, the evidence obtained should be suppressed.
Since the majority reverses the well-reasoned decision of the trial
judge, I respectfully dissent for the reasons discussed below.

“[S]earches conducted outside the judicial process, without prior
approval by judge or magistrate, are per se unreasonable under the
Fourth Amendment—subject only to a few specifically established
and well-delineated exceptions.” Katz v. United States, 389 U.S. 347,
357 (1967). Unconstitutional searches can include both physical
intrusions onto protected property and violations of reasonable
expectations of privacy. Katz, 389 U.S. at 360-61 (Harlan, J., concur-
ring). Because the search here was a warrantless search, the State has
the burden to prove an exception to the warrant requirement. See
United States v. Karo, 468 U.S. 705, 717 (1984); State v. Smith, 172
So. 3d 993, 997 (Fla. 1st DCA 2015). Ware was a resident on his
mother’s property where the evidence was located and as such had
standing to raise the legality of the search. See Minnesota v. Olson,
495 U.S. 91, 95-96 (1990); Thomas v. State, 127 So. 3d 658, 662 (Fla.
1st DCA 2013).

Knock and Talk Not Allowed Here
Law enforcement officers are generally allowed to initiate a

voluntary police-citizen encounter without a warrant, probable cause,
or even reasonable suspicion of criminal activity. See Popple v. State,
626 So. 2d 185, 186 (Fla. 1993). A “knock and talk” is a permissible
type of voluntary police-citizen encounter because of the implied
invitation by the occupant of a residence to receive visitors. See
Florida v. Jardines, 569 U.S. 1, 8 (2013); Powell v. State, 120 So. 3d
577, 584 (Fla. 1st DCA 2013). But it is only because of an implied
invitation that law enforcement officers may enter the property for a
knock and talk. Powell, 120 So. 3d at 584. Here, there was a fence at
the front of the property along with a gate with a no trespassing sign
posted, showing that the implied license to enter had been revoked.

In Powell, we stated, “Governmental actors, like private actors,
have a limited license to approach a dwelling on a defined path, knock
on the front door, briefly await an answer, and either engage in a
consensual encounter with the resident or immediately depart.” Id. 
Although not dispositive in Powell, we further stated, “homeowners
who post ‘No Trespassing’ or ‘No Soliciting’ signs effectively negate
a license to enter the posted property.” Id. (citing § 810.09, Fla. Stat.
(Florida’s trespass statute)).

In State v. Crowley, 232 So. 3d 473, 477 (Fla. 1st DCA 2017), we
allowed a knock and talk on a property with a “no soliciting” sign,
recognizing that law enforcement officers did not fall into the specific
class of potential visitors excluded by such a sign. But in Crowley, we
also recognized that a “no trespassing” sign would have been
“obviously intended to keep visitors away” and would have
“negate[d] the implied license of non-soliciting visitors to knock at
Mr. Crowley’s front door.” Id. at 477-78.

The “no trespassing” sign here, along with the fence, meant the
officers were not licensed to enter the property for a knock and talk.
Because of the officers’ trespass on the property, the evidence located
as a result of the trespass should be excluded. See Robinson v. State,
164 So. 3d 742, 743 (Fla. 2d DCA 2015) (holding that marijuana
located by officers should have been suppressed when the officers
entered the property despite a fence and a “no trespassing” sign). In
declining to address whether the “reasonable expectation of privacy”
protection from Katz applied, Justice Scalia writing for the Court in

Jardines stated, “One virtue of the Fourth Amendment’s property-
rights baseline is that it keeps easy cases easy. That the officers learned
what they learned only by physically intruding on Jardines’ property
to gather evidence is enough to establish that a search occurred.” 569
U.S. at 11.

The officers here conducted a search without a warrant when they
entered the property for a knock and talk without regard for the fence
or no trespassing sign. But for the trespass here, followed by the
intrusion into the constitutionally protected backyard, the officers
would not have seen the hog pen.1 Without sighting the hog pen from
the backyard, the officers would not have found the incriminating
evidence located in it which the trial judge thereafter correctly
suppressed. 

Even If a Knock and Talk Was Allowed,
the Permissible Scope Was Exceeded

Furthermore, even if a knock and talk was allowed despite the
presence of a no trespassing sign and fence, law enforcement officers
cannot roam about the property as they did here. The implied license
to engage in a knock and talk is not a license for visitors, even law
enforcement officers, to trespass and poke around or relieve them-
selves behind someone’s home.

In State v. Morsman, 394 So. 2d 408 (Fla. 1981), the officer
received a tip that marijuana was growing in Morsman’s backyard and
attempted to conduct a knock and talk. When the officer’s knock went
unanswered, “he walked around the house and saw the marijuana
plants growing in the backyard just as the neighbors had reported.” Id.
at 408. The State claimed the plain view doctrine allowed the seizure
of the marijuana, but the Court in Morsman held “this doctrine applies
only when the officer has a legal right to be at his viewpoint.” Id. “The
officer had no right to be in the respondent’s backyard, so he could not
legally seize the marijuana plants.” Id. Here, the officers had no right
to be in the backyard and therefore anything spotted as a consequence
of the intrusion should be suppressed. 

Our court has applied Morsman on various occasions. In Waldo v.
State, 975 So. 2d 542 (Fla. 1st DCA 2008), the officers observed
incriminating evidence in the side and backyard of a home after their
knocking on the front door went unanswered. In Waldo, we recog-
nized that “the side and backyard areas are more private and are
constitutionally protected.” Id. at 543. Relying on Morsman, we found
the officers entry into these areas to be an unlawful search. “And
because the officers’ observations during the unlawful search may not
be used to obtain a warrant for a further search of the property and the
house, see Morsman, the evidence resulting from the searches should
have been suppressed.” Waldo, 975 So. 2d at 543. Here, like in Waldo,
the officers’ observations during the unlawful search led to evidence
which should be suppressed. See also Lollie v. State, 14 So. 3d 1078,
1080 (Fla. 1st DCA 2009) (“officer’s unlawful entry into the back-
yard” was a “constitutional violation [which] tainted the ensuing
evidence, which should have been suppressed”).

The recent case Osorio v. State, 244 So. 3d 1115 (Fla. 4th DCA
2018), is factually similar to what occurred here. The officers there
attempted to conduct a knock and talk. Id. at 1117. The court cited
Powell in questioning whether the officers could conduct a knock and
talk given the presence of “no trespassing” signs. Osorio, 244 So. 3d
at 1119-20. The Osorio court held that even if a knock and talk was
allowed, the officers were “not permitted to exit the front door area
and physically enter or look into other portions of the home or its
curtilage pursuant to a ‘knock and talk.’ ” Id. at 1120. The same thing
happened here when the officers left the front door and walked around
to the back curtilage of the home, regardless of whether the officers
did so to investigate or to answer the call of nature. See State v. Shaw,
784 So. 2d 529, 533 (Fla. 1st DCA 2001) (holding that the subjective



Headnotes and indexes are copyrighted and may not be duplicated by photocopying, printing,
or other means without the express permission of the publishers. 1-800-351-0917

45 Fla. L. Weekly D672 DISTRICT COURTS OF APPEAL

intent of the officers in conducting a search is immaterial). The
officers’ unlawful presence in the curtilage led to sighting the hog pen
which led to the discovery of the incriminating evidence.2

Evidence Was the Fruit of an Unlawful Search
The majority makes much of the fact that the hog pen was in an

open field. See United States v. Dunn, 480 U.S. 294 (1987) (holding
that barn was in an open field and therefore officers did not violate the
Fourth Amendment when a drug lab was sighted in the barn). I agree
that the trial judge correctly found that the hog pen here was not in the
curtilage of the home. But, as the trial judge also found, the classifica-
tion of the hog pen as either curtilage or open field is immaterial. What
occurred was not an open field discovery. The hog pen was only
sighted and investigated because of the officers’ disregard of the fence
and no trespassing sign followed by their actions in entering the
backyard, which exceeded the scope of any permissible knock and
talk.3

In Dunn, police saw the barn, which was subsequently found to
contain a drug lab, from an open field, and therefore, no constitutional
violation occurred. 480 U.S. at 304. Here, the police saw the hog pen
when they entered the backyard—a constitutionally protected area.
“The exclusionary prohibition extends as well to the indirect as the
direct products of such invasions.” Wong Sun v. United States, 371
U.S. 471, 485-86 (1963) (citing Silverthorne Lumber Co. v. United
States, 251 U.S. 385 (1920)). “If the State fails to prove a search and
seizure was reasonable under constitutional standards, any evidence
obtained either directly or indirectly therefrom must be excluded from
the defendant’s criminal trial.” State v. Young, 974 So. 2d 601, 610
(Fla. 1st DCA 2008) (citing Wong Sun, 371 U.S. at 484)).

The discovery of the incriminating evidence in the hog pen flowed
from the discovery of the hog pen which flowed from the trespass into
the curtilage of the home. No other exception to the warrant require-
ment is argued or is present here. There is no claim of inevitable
discovery. See, e.g., Rodriguez v. State, 187 So. 3d 841, 846 (Fla.
2015) (requiring a “ ‘reasonable probability’ that the evidence would
have been discovered despite the improper police procedure”)
(citation omitted). And there was no independent source or other
attenuation to purge the taint of the illegal search. See Wong Sun, 371
U.S. at 488; Young, 974 So. 2d at 610.

I respectfully submit that various cases cited by the majority are
inapplicable because in those cases nothing was spotted by law
enforcement while trespassing at a home or curtilage which then led
to the seizure. In United States v. Gerard, 362 F.3d 484, 486 (8th Cir.
2004), the contraband was sighted by peering into a two-story garage
located outside the curtilage. The garage was apparently visible from
the road and front of the house, and there was no mention that it was
necessary for officers to trespass in the curtilage to see the garage. Id.
at 485 & 488. In United States v. Capps, 435 F.2d 637, 640 (9th Cir.
1970), the officers were on the property to serve a warrant to search an
automobile. Since the officers were “lawfully on the property,” they
“were entitled to proceed to the car and conduct a search of it.” Id.
Furthermore, if there was a trespass in Capps, it was only a “trespass
on an ‘open field’ area” and therefore the search was “not constitu-
tionally tainted.” Id. In DeMontmorency v. State, 401 So. 2d 858, 859-
60 (Fla. 1st DCA 1981), it is unclear whether a trespass on the
curtilage occurred, but even if it did, the officers were well past the
curtilage when the marijuana was spotted. If there was any trespass to
the curtilage, there was nothing seen from the curtilage that led the
officers to the marijuana. Id. 

“[T]he exclusionary rule also prohibits the introduction of
derivative evidence, both tangible and testimonial, that is the product
of the primary evidence, or that is otherwise acquired as an indirect
result of the unlawful search, up to the point at which the connection

with the unlawful search becomes ‘so attenuated as to dissipate the
taint.’ ” Murray v. United States, 487 U.S. 533, 536-37 (1988) (citing
Nardone v. United States, 308 U.S. 338, 341 (1939)). The unlawful
intrusion into the backyard led to the officers’ sighting of the hog pen.
The evidence seized from the hog pen should therefore be suppressed
as “fruit” of the unlawful search. See Wong Sun, 371 U.S. at 484-88.

Conclusion
For the reasons set forth above, I would affirm the trial judge’s

order suppressing the evidence seized from the unlawful search of the
hog pen. Because the majority reverses the order and allows the
evidence to be used against Ware at trial, I respectfully dissent.
))))))))))))))))))

1The record shows that the hog pen was sighted from the constitutionally protected
curtilage of the backyard. In the application and affidavit for search warrant the officer
stated, “Your Affiant moved to the back of the trailer to ensure that no one ran out of the
trailer while the Sheriff knocked on the front door again. As Your Affiant moved to the
back of the trailer, Your Affiant could see what looked like an old hog pen off to the
south in some woods near the premises.” In the suppression order, the trial court found
that the hog pen was only 111 feet from the back door of the home, and the trial court
stated that it “must consider whether the law enforcement officers were lawfully within
the curtilage at the time they passed through it and observed the hog pen.” I believe that
the above unambiguously establishes that the hog pen was first seen from the curtilage,
but if the above is somehow ambiguous, at a minimum we should remand for further
factual findings by the trial court. See State v. Shaw, 784 So. 2d 529 (Fla. 1st DCA
2001) (remanding case for further factual findings where the record was unclear as to
possible valid rationale for search).

2Footnote 1 above discusses how the record supports that the hog pen was first
spotted from the curtilage.

3I agree with the majority that the incriminating evidence in the hog pen was not
located until the officers were next to the hog pen in an open field. But as discussed
below, I believe the hog pen was first spotted as a result of an unlawful search and
therefore everything arising as a fruit of that unlawful search must be suppressed.

*        *        *

Criminal law—Sentencing—Correction—Absence of defendant—
Claim that defendant is entitled to resentencing because defendant was
not present when trial court amended judgment to strike sentence for
vacated conviction, and that trial court improperly struck portion of
judgment that would have made him eligible for parole after twenty-
five years—Claim is without merit where correction of sentence was a
purely ministerial act done to correct a scrivener’s error, and tran-
script and sentencing agreement show defendant was never meant to
be eligible for parole—Likewise, claim that defendant’s own violation
of sentencing agreement by seeking post conviction relief entitled
defendant to resentencing is without merit

JOHNNY COPELAND, Appellant, v. STATE OF FLORIDA, Appellee. 1st District.
Case No. 1D19-645. March 20, 2020. On appeal from the Circuit Court for Wakulla
County. Ronald W. Flury, Judge. Counsel: Johnny Copeland, pro se, Appellant. Ashley
Moody, Attorney General, and Thomas H. Duffy, Assistant Attorney General,
Tallahassee, for Appellee.

(PER CURIAM.) We affirm the denial of Appellant’s motion to
correct illegal sentence. In 2015, Appellant filed a motion to correct
illegal sentence where he argued that the lower court had previously
resentenced him on a kidnapping conviction that was stricken and
reversed on appeal. The postconviction court granted relief on this
claim and entered an amended judgment striking that sentence on
April 13, 2016, outside of Appellant’s presence. Appellant now
argues that his sentence is illegal because he was not present when the
amended judgment was entered and that the trial court improperly
struck out a portion of the amended judgment on a first-degree murder
charge that would have made him eligible for parole after 25 years. He
contends that he is entitled to resentencing or a new trial.

Appellant’s claims are without merit. The amended judgment
entered by the postconviction court only struck the kidnapping
sentence that had previously been vacated. The trial court had no
discretion to alter the Appellant’s sentence in any other way. Addi-
tionally, the transcript and sentencing agreement from the 1992
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sentencing hearing clearly show Appellant was never meant to be
eligible for parole. Thus, the amended judgment could not have
removed such eligibility. We find the trial court’s handwritten
correction was a purely ministerial act done to correct a scrivener’s
error in the amended judgment. See Daniels v. State, 31 So. 3d 190,
191 (Fla. 1st DCA 2009) (holding that the defendant’s presence is not
necessary when a court is merely engaged in a purely ministerial act
where it has no discretion).

Appellant’s second claim is likewise without merit. He attempts to
argue that his own violation of the sentencing agreement by seeking
postconviction relief entitles him to resentencing or a new trial.
However, the plea agreement only gives the State the option to declare
the agreement null and void. It has no obligation to do so, and as it has
not sought to enforce that element, this argument must fail.

In view of the above, we affirm the trial court’s ruling as to all of
the Appellant’s claims. Appellant is warned that any future filings that
this Court determines to be frivolous may result in the imposition of
sanctions, including a prohibition against any further pro se filings in
this Court and a referral to the appropriate institution for disciplinary
procedures as provided in section 944.279, Florida Statutes (2019)
(providing that a prisoner who is found by a court to have brought a
frivolous or malicious suit, action, claim, proceeding, or appeal is
subject to disciplinary procedures pursuant to the rules of the Depart-
ment of Corrections).

AFFIRMED. (ROWE, WINOKUR, and NORDBY, JJ., concur.)

*        *        *

Criminal law—Jurors—Peremptory challenge—Appeals—Convic-
tion affirmed when defense counsel failed to properly preserve
objection to state’s improper peremptory challenge

SHAWNEST ANGELO IVEY, Appellant, v. STATE OF FLORIDA, Appellee. 1st
District. Case No. 1D15-5803. March 20, 2020. On appeal from the Circuit Court for
Jackson County. Shonna Young Gay, Judge. Counsel: Andy Thomas, Public Defender,
and Jennifer P. LaVia, Special Public Defender, Tallahassee, for Appellant. Ashley
Moody, Attorney General, and Michael McDermott, Assistant Attorney General,
Tallahassee, for Appellee.

ON REMAND FROM FLORIDA SUPREME COURT

[Prior reports: 42 Fla. L. Weekly D2004a and 43 Fla. L. Weekly
D413d]

(PER CURIAM.) The original decision in this case reversed the
conviction of Shawnest Angelo Ivey and remanded for a new trial
based on the State’s improper peremptory challenge. Ivey v. State, 42
Fla. L. Weekly D2004 (Fla. 1st DCA Sept. 13, 2017). Upon review,
the Florida Supreme Court has quashed that decision based on defense
counsel’s failure to properly preserve Ivey’s objection. State v. Ivey,
285 So. 3d 281 (Fla. 2019) [44 Fla. L. Weekly S269a]. As such, we set
aside our decision and remand for affirmance of Ivey’s conviction. In
doing so, we affirm as to Ivey’s claim that the trial court erred in
denying his motion to suppress.

AFFIRMED. (RAY, C.J., and MAKAR and NORDBY, JJ.,
concur.)

*        *        *

Criminal law—Pro se filings—Sanction—Warning

WALTER R. HERNANDEZ, Petitioner, v. MARK S. INCH, Secretary, Florida
Department of Corrections, Respondent. 1st District. Case No. 1D19-2847. March 20,
2020. Petition for Writ of Habeas Corpus—Original Jurisdiction. Counsel: Walter R.
Hernandez, pro se, Petitioner. No appearance for Respondent.

(PER CURIAM.) The petition for writ of habeas corpus is dismissed
as successive. See Johnson v. Singletary, 647 So. 2d 106, 109 (Fla.
1994). Petitioner previously raised similar arguments in a petition for
writ of habeas corpus that this Court denied on the merits in
Hernandez v. State, 269 So. 3d 584 (Fla. 1st DCA 2019).

Petitioner is warned that any future filings that this Court deter-
mines to be frivolous may result in the imposition of sanctions,

including a prohibition against any further pro se filings in this Court
and a referral to the appropriate institution for disciplinary procedures
as provided in section 944.279, Florida Statutes (2019) (providing that
a prisoner who is found by a court to have brought a frivolous or
malicious suit, action, claim, proceeding, or appeal is subject to
disciplinary procedures pursuant to the rules of the Department of
Corrections). (ROWE, MAKAR, and KELSEY, JJ., concur.)

*        *        *

Criminal law—Judgment—Correction—Remand for entry of written
judgment that properly reflects crime for which defendant was
adjudicated guilty

JAMIE SALMON, Appellant, v. STATE OF FLORIDA, Appellee. 1st District. Case
No. 1D19-2157. March 20, 2020. On appeal from the Circuit Court for Leon County.
Robert E. Long, Judge. Counsel: Andy Thomas, Public Defender, and Megan Long,
Assistant Public Defender, Tallahassee, for Appellant. Ashley Moody, Attorney
General, Tallahassee, for Appellee.

(PER CURIAM.) We affirm the judgment and sentence but remand
for correction of a scrivener’s error pertaining to count 2. Appellant
entered a plea of nolo contendere to the crime of possession of a
controlled substance and the trial court orally adjudicated him guilty
of this offense. However, the written judgment stated that Appellant
entered a plea of nolo contendere to the crime of possession of a
controlled substance with intent to sell and the trial court adjudicated
him guilty of that offense. Upon remand, the written judgment should
be corrected to properly reflect that Appellant was adjudicated guilty
of possession of a controlled substance. (LEWIS, WINOKUR, and
M.K. THOMAS, JJ., concur.)

*        *        *

ZAFI RAZAFISOA and JAMES P. WACZEWSKI, Appellants, v. LYNNE LISKA,
Appellee. 1st District. Case No. 1D19-419. March 20, 2020. On appeal from the Circuit
Court for Leon County. Terry P. Lewis, Judge. Counsel: James P. Waczewski of
Waczewski Law Group, Tallahassee, for Appellants. Mary L. Wakeman and Max J.
Solomon of Heuler-Wakeman Law Group, P.L., Tallahassee, for Appellee.

(PER CURIAM.) Finding no merit in the arguments made on appeal,
we affirm the trial court’s order dismissing the petition to vacate based
upon Appellant Zafi Razafisoa’s lack of standing and its amended
order awarding attorney’s fees to Appellee, Lynne Liska, pursuant to
section 57.105, Florida Statutes, as a sanction against Razafisoa’s
attorney James P. Waczewski.

AFFIRMED. (LEWIS, B.L. THOMAS, and NORDBY, JJ.,
concur.)

*        *        *

Criminal law—Appeals—Certiorari—Timeliness of petition—Petition
dismissed as untimely where incarcerated defendant did not give his
petition to correction officials within 30 days of rendition of order on
review

CURTIS ROBINSON, Petitioner, v. STATE OF FLORIDA, Respondent. 1st District.
Case No. 1D20-281. March 23, 2020. Petition for Writ of Certiorari—Original
Jurisdiction. Counsel: Curtis Robinson, pro se, Petitioner. Ashley Moody, Attorney
General, Tallahassee, for Respondent.

(PER CURIAM.) Petitioner seeks review of an order of the circuit
court rendered February 4, 2019. But he did not give his petition to
correction officials for mailing to this Court until January 15, 2020.
Cf. Fla. R. App. P. 9.420(a)(2)(A) (presuming an appellate document
“to be filed on the date the inmate places it in the hands of an institu-
tional official for mailing”). Pursuant to Florida Rule of Appellate
Procedure 9.100(c)(1), a petition for writ of certiorari must be filed
within 30 days of rendition of the order on review. Accordingly, the
petition is dismissed as untimely. (OSTERHAUS, JAY, and
TANENBAUM, JJ., concur.)

*        *        *
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Criminal law—Pro se filings—Sanctions—Warning

KHALAF JAMAL MILLER, Appellant, v. STATE OF FLORIDA, Appellee. 1st
District. Case No. 1D19-2506. March 23, 2020. On appeal from the Circuit Court for
Duval County. Mark Borello, Judge. Counsel: Khalaf Jamal Miller, pro se, Appellant.
Ashley Moody, Attorney General, and Quentin Humphrey, Assistant Attorney
General, Tallahassee, for Appellee.

(PER CURIAM.) AFFIRMED. Appellant is warned that any future
filings that this Court determines to be frivolous may result in the
imposition of sanctions, including a prohibition against any further
pro se filings in this Court and a referral to the appropriate institution
for disciplinary procedures as provided in section 944.279, Florida
Statutes (2019) (providing that a prisoner who is found by a court to
have brought a frivolous or malicious suit, action, claim, proceeding,
or appeal is subject to disciplinary procedures pursuant to the rules of
the Department of Corrections). (ROBERTS, ROWE, and BILBREY,
JJ., concur.)

*        *        *

LACHLAN ROTSCHREK, Petitioner, v. MARK S. INCH, Secretary, Florida
Department of Corrections, Respondent. 1st District. Case No. 1D19-4232. March 23,
2020. Petition for Writ of Habeas Corpus—Original Jurisdiction. Counsel: Lachlan
Rotschrek, pro se, Petitioner. No appearance for Respondent.

(PER CURIAM.) The petition for writ of habeas corpus is dismissed.
The Court notes that Petitioner’s direct appeal is currently pending in
Second District case number 2D18-0396. (RAY, C.J., and LEWIS and
OSTERHAUS, JJ., concur.)

*        *        *

REGINALD A. WALKER, Petitioner, v. STATE OF FLORIDA, Respondent. 1st
District. Case No. 1D19-4551. March 23, 2020. Petition for Writ of Prohibition—
Original Jurisdiction. Counsel: Reginald A. Walker, pro se, Petitioner. Ashley Moody,
Attorney General, Tallahassee, for Respondent.

(PER CURIAM.) The petition for writ of prohibition, as amended by
the motion filed on February 12, 2020, is denied on the merits.
(OSTERHAUS, JAY, and TANENBAUM, JJ., concur.)

*        *        *

Dissolution of marriage—Judgment—Conformance to oral pro-
nouncement—Appeals—Challenge to final judgment of dissolution on
basis that written judgment is inconsistent with trial court’s oral
pronouncement—Matter was not preserved for appellate review
because alleged inconsistencies were never brought to trial court’s
attention via a motion for rehearing—Discussion of issue preservation
requirement

CARROL Y. CHERRY EATON, Appellant, v. JACOB SCHIELE EATON, Appellee.
1st District. Case No. 1D19-0192. March 23, 2020. On appeal from the Circuit Court
for Leon County. Martin A. Fitzpatrick, Judge. Counsel: Carrol Y. Cherry Eaton, pro
se, Appellant. No appearance for Appellee.

(WOLF, J.) The former wife, Carrol Y. Cherry Eaton, challenges a
final judgment of dissolution of marriage on the basis that the written
judgment is inconsistent with the trial court’s oral pronouncement.
Because the alleged inconsistencies were never brought to the trial
court’s attention via a motion for rehearing, the matter is not preserved
for appellate review. See Smith v. Smith, 273 So. 3d 1168, 1171 (Fla.
1st DCA 2019) (“[W]here an error by the court appears for the first
time on the face of a final order, a party must alert the court of the error
via motion for rehearing or some other appropriate motion in order to
preserve it for appeal.”) (quoting Williams v. Williams, 152 So. 3d
702, 704 (Fla. 1st DCA 2014)); Moody v. Newton, 264 So. 3d 292, 294
(Fla. 5th DCA 2019) (“Because the alleged error first appeared in the
final judgment, Former Wife was required to bring this matter to the
lower court’s attention in a motion for rehearing.”).

This decision may appear to be at odds with the Fourth District
Court of Appeal’s decision in Fox v. Fox, 262 So. 3d 789 (Fla. 4th
DCA 2018), which concluded that the trial court’s failure to make
statutorily required findings in dissolution of marriage cases was
subject to appellate review even if the matter was not preserved via a
motion for rehearing because of the importance of the subject matter
involved in those cases—children and families—and the fact that
many litigants proceed pro se. See id. at 794-95. The Fourth District
also reasoned that there was no need for a motion for rehearing where
the trial court should already be aware of the statutory requirements
and therefore did not need the failure to comply with those require-
ments to be brought to its attention. Id. at 795.

First, this case may be distinguished from Fox, because there is no
assertion that the judge failed to follow a particular statutory mandate.
We also disagree with the underlying legal premises of the Fox
decision. There are many legal requirements of which a trial court is
presumably aware, yet appellate courts have held that a trial court’s
errors in failing to comply with those requirements must still be
preserved. See, e.g. Bank of America, N.A. v. Ribaudo, 199 So. 3d 407,
408-09 (Fla. 4th DCA 2016) (concluding that “despite the trial court’s
clear errors” in failing to make the findings required by Kozel v.
Ostendorf, 629 So. 2d 817, 818 (Fla. 1993), before dismissing the
case, the issue was unpreserved because it was not raised in a motion
for rehearing); Daniels v. State, 118 So. 3d 996, 997 (Fla. 1st DCA
2013) (holding that an inconsistency between the oral pronouncement
and the trial court’s written judgment was not properly preserved);
Hentze v. Denys, 88 So. 3d 307, 311 (Fla. 1st DCA 2012) (concluding
that the trial court’s alleged error in failing to apply a statutory interest
rate to the money judgment was unpreserved where it appeared for the
first time in the final order, but the aggrieved party failed to file a
motion for rehearing). The purpose of the preservation requirement is
to ensure that the trial court has an opportunity to correct an error at the
earliest opportunity, when the court is still in a position to recall the
basis of its ruling. See Simmons v. Simmons, 979 So. 2d 1063, 1065
(Fla. 1st DCA 2008); cf. Castor v. State, 365 So. 2d 701, 702 (Fla.
1978) (explaining that the purpose of the contemporaneous objection
rule is to “place[ ] the trial judge on notice that error may have been
committed, and provide[ ] him an opportunity to correct it at an early
stage of the proceedings”). As Judge Kuntz stated in his dissenting
opinion in Fox,

The requirement that a party preserve an issue is based on fairness
to the litigants, the court, and the judicial system. By timely raising an
issue, the litigant allows the judge an opportunity to correct the error.
The litigant also affords the opposing party a chance to correct the
error.

Thus, generally, preservation is required. As the First District
explained,

It is difficult to overemphasize the importance, absent fundamen-
tal error, of preserving issues and arguments before asking an
appellate court to reverse a trial court’s final judgment. The
importance of this principle is too often not appreciated, and
appellate courts are constrained, as we are here, to affirm orders
which otherwise might have been reversed.

262 So. 3d at 798 (quoting Pensacola Beach Pier, Inc. v. King, 66 So.
3d 321, 326 (Fla. 1st DCA 2011)) (other citations omitted). We are
also not aware of any authority that allows us to exempt a certain class
of cases from the preservation requirement based upon a determina-
tion of the relative importance of the subject matter. Absent funda-
mental error, issues must be preserved for appeal. No argument
regarding fundamental error has been made.

AFFIRMED. (KELSEY and WINOKUR, JJ., concur.)

*        *        *
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Criminal law—New trial—Proper standard—Appeals—Assertion
that trial court applied the wrong legal standard in ruling on defen-
dant’s motion for a new trial was not preserved for appellate review
where it is unclear what standard trial court used and defendant never
sought clarification or objected—Where trial court made no reference
to the wrong standard, any alleged error was not fundamental

ERIC DEMON CARPENTER, Appellant, v. STATE OF FLORIDA, Appellee. 1st
District. Case No. 1D19-0105. March 23, 2020. On appeal from the Circuit Court for
Duval County. Russell L. Healey, Judge. Counsel: Andy Thomas, Public Defender, and
Megan Long, Assistant Public Defender, Tallahassee, for Appellant. Ashley Moody,
Attorney General, and Kaitlin Weiss, Assistant Attorney General, Tallahassee, for
Appellee.

(WOLF, J.) Appellant asserts that the trial court applied the wrong
standard in ruling on his motion for a new trial. We find the issue was
not preserved and affirm.

FACTS
Appellant was charged with five counts of sale or delivery of

cocaine. Following a jury trial, Appellant was acquitted of the first
four counts but found guilty as charged on count five. Following the
conviction, defense counsel filed a motion for new trial. The motion
for new trial said:

1. The jury found Defendant guilty of one count of Sale of Cocaine
on December 4, 2018, and acquitted Defendant of four other counts of
Sale of Cocaine.

2. This Court erred in not granting Defendant’s Motion for
Judgment of Acquittal made at the close of the State’s case, as well as
at the close of all evidence.

3. The verdict is contrary to the weight of the evidence.
4. The verdict is contrary to the law.

At sentencing, the court heard the motion for a new trial:
Court: All right. First order of business is motion for new trial.
State: Yes, Your Honor, I had filed that previously. I want to stand

on my motion without additional argument.
Court: Mr. Duffy.
State: No argument beyond the defendant had a fair trial, Your

Honor. He was found guilty on one of the five counts.
Court: All right. Based on the review of the motion, I will rely on

the previous rulings made during the course of the trial. Motion for
new trial is denied.

Immediately after the denial, witnesses were called, and the
sentencing began. The judge entered a form order denying the motion
for new trial that simply said “denied.”

ANALYSIS
Where a defendant argues in a motion for new trial that the verdict

is against the manifest weight of the evidence, “[d]efendants have the
right to have the trial judge evaluate and weigh the evidence independ-
ently of the jury’s findings to determine whether the jury verdict was
contrary to the weight of the evidence.” McCloud v. State, 150 So. 3d
822, 823 (Fla. 1st DCA 2014) (quoting Kelley v. State, 16 So. 3d 196,
197 (Fla. 1st DCA 2009)). Here the trial court never referred to the
standard it was utilizing in denying the motion, so it is unclear what
standard was used. The defendant, however, never sought clarification
or objected. We, therefore, must determine whether the issue was
preserved.

In Kline v. State, 274 So. 3d 525 (Fla. 1st DCA 2019), we said the
issue was not preserved where the trial court denied the motion by
stating, “[t]he motion for new trial is denied for reasons stated on the
record during trial” and Appellant did not object or seek clarification.
That language is almost identical to the language the trial judge used
in this case. We specifically stated in Kline:

Perhaps if a trial court expressly applied the wrong standard to a
claim that the verdict was contrary to the weight of the evidence, such

an error might be found to be fundamental. See, e.g., Velloso v. State,
117 So. 3d 903, 905-06 (Fla. 4th DCA 2013) (reversing where the trial
court explicitly refused to weigh the evidence in response to a motion
for new trial, stating its only role was to review for the legal suffi-
ciency of the evidence).

However, where it is unclear whether the trial court used the wrong
standard, we find the potential that the trial court erred does not reach
the level of fundamental error.

Id. at 526. In Knighton v. State, 45 Fla. L. Weekly D250 (Fla. 1st DCA
Jan. 31, 2020), we relied on Kline to conclude that where the trial court
used similar language, any alleged error was not fundamental.

In Smith v. State, 287 So. 3d 1266 (Fla. 1st DCA 2019), we
reversed a trial court for applying the wrong standard. In that case,
however, the trial court applied the wrong standard by saying the
evidence was “sufficient.” That is not what occurred in this case. Here,
there is no reference to the wrong standard. Thus, the issue was not
properly preserved and does not constitute fundamental error.

We, therefore, AFFIRM. (ROBERTS and ROWE, JJ., concur.)

*        *        *

Administrative law—Public employees—Retirement plans—State
Board of Administration did not err in denying employee’s request to
rescind her second election to transfer from Florida Retirement System
pension plan to the FRS investment plan based on allegations that
employee was misadvised of the consequences of switching plans—
Administration lacks statutory authority to rescind employee’s second
election outside the statutory grace period or to grant employee a third
election—While statute obligates administration to provide FRS plan
members with information necessary to make informed plan choice
decisions, statute also creates presumption that any action taken by an
FRS plan member five years before the member made a complaint
about that action was taken at the request of the member and with the
member’s full knowledge and consent—Employee failed to rebut
presumption where employee provided no documentary evidence or
audio recordings showing that her decision to make a second election
was made without her full knowledge and consent

MELODY MOORE, Appellant, v. STATE BOARD OF ADMINISTRATION,
Appellee. 1st District. Case No. 1D19-1870. March 23, 2020. On appeal from the State
Board of Administration. Counsel: Randall Burks and Robin Bresky of Law Offices of
Robin Bresky, Boca Raton, for Appellant. Ruth Ann Smith, State Board of Administra-
tion, Tallahassee, for Appellee.

(ROWE, J.) Melody Moore appeals an order from the State Board of
Administration denying her untimely request to rescind her election
to transfer from the State’s Pension Plan to the State’s Investment
Plan. We affirm.

Facts
Melody Moore is a law enforcement officer currently employed by

the Miami-Dade Police Department. Before that, she was employed
by the Broward County Sheriff’s Office. Both employers participate
in the Florida Retirement System. When she began work with
Broward County in 1990, Moore was enrolled in the Florida Retire-
ment System. At that time, the only retirement plan was the FRS
Pension Plan. But in 2002, the Legislature created a new retirement
option, the FRS Investment Plan. State employees were given until
November 30, 2002, to make an election between the Pension Plan
and the Investment Plan. Moore did not make that election, so she
defaulted into the Pension Plan.

Between 2006 and 2010, Moore made several calls to the MyFRS
Financial Guidance Line. This call center is an educational resource
provided by the State Board of Administration, the body responsible
for administering the state retirement plans. After multiple calls,
Moore decided in 2010 to exercise her right to make a second election
and switch to the Investment Plan. Moore was advised that she would
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have until January 2011 to rescind the second election. Otherwise, her
election would be permanent, and Moore would not be able to revoke
her election to switch to the Investment Plan. After being so advised,
Moore made her second election and switched to the Investment Plan.

Eight years later, Moore had second thoughts. She claimed that she
discovered for the first time that her decision to switch to the Invest-
ment Plan was a poor one. Her monthly benefit at retirement would
have been greater had she remained in the Pension Plan. So Moore
filed a request asking the SBA to rescind her second election or grant
her a third election. Moore argued that the SBA should grant the
requested relief because her decision to switch to the Investment Plan
was not an informed one. She claimed that the SBA failed to advise
her about the specific consequences of switching plans.

The SBA denied Moore’s request, finding that she did not timely
seek to rescind her second election and that it lacked authority to grant
her a third election. The SBA also found no evidence to show that
Moore was misadvised. The SBA reviewed records of phone calls
Moore made to the MyFRS Financial Guidance Line and found that
SBA employees provided Moore with a comparison between the
retirement plans and informed Moore that the Pension Plan would
provide a greater retirement benefit for her than the plan she elected.

Moore administratively appealed the denial of her request. After a
hearing, the SBA’s hearing officer issued an order recommending that
the SBA deny Moore’s request to rescind her second election or make
a third election. The SBA adopted the recommended order in its
entirety. This timely appeal follows.

Analysis
Our review of an agency’s interpretation of a statute is de novo.

Art. V, § 21, Fla. Const. (2019); S. Baptist Hosp. of Fla. v. Agency for
Health Care Admin., 270 So. 3d 488, 502 (Fla. 1st DCA 2019).

Moore argues that the SBA erred when it denied her request to
rescind her second election because the SBA failed to advise her of the
consequences of switching to the Investment Plan. This argument fails
for two reasons.

First, the SBA lacks statutory authority to rescind Moore’s second
election outside the statutory grace period or to grant her a third
election. The SBA has only the authority conferred on it by the
Legislature. See Pesta v. Dep’t of Corr., 63 So. 3d 788, 790 (Fla. 1st
DCA 2011) (observing that administrative agencies have only such
powers as statutes confer). When the Investment Plan was created in
2002, eligible employees were given ninety days to decide whether to
stay in the Pension Plan or to move to the Investment Plan. §
121.4501(4)(a), Fla. Stat. (2018). If the employee made no election,
the employee remained in the Pension Plan. § 121.4501(4)(a), Fla.
Stat. (2018). After this initial election period, eligible employees have
only “one opportunity, at the employee’s discretion, to choose to
move from the pension plan to the investment plan or from the
investment plan to the pension plan.” § 121.4501(4)(f), Fla. Stat.
(2018) (emphasis added).

Although employees have only one opportunity to make a second
election, the Legislature provided a grace period during which an
employee may rescind that election. When an employee makes a
second election, the employee may rescind the election during the
same month:

If a member files an election with the Plan Choice Administrator and
the member realizes that the election was made in error, or if the
member has reconsidered his or her plan choice, the State Board of
Administration (SBA) will consider, case-by-case, whether the
election will be reversed, subject to the following: The member must
notify the SBA by calling the toll free MyFRS Financial Guidance
Line at: 1(866)446-9377, or by sending written correspondence
directly to the SBA, to the Plan Choice Administrator, to the MyFRS
Financial Guidance Line, or to the Division, no later than 4:00 p.m.

(Eastern Time) on the last business day of the election effective
month.

Fla. Admin. Code R. 19-11.007(4)(a).
But outside the authorized grace period, the SBA has no authority

to rescind a second election. Moore’s request to rescind was eight
years too late.

Moore argues nonetheless that the SBA should allow her to rescind
her election outside the grace period because the SBA did not properly
advise her of the consequences of her decision. She argues that the
SBA’s obligation to provide “an education component to provide
system members with information necessary to make informed plan
choice decisions” allows the SBA to grant the relief she requests
because her decision was not informed. § 121.4501(10)(a), Fla. Stat.
(2018). But Moore’s argument ignores another provision of the same
statute that creates a presumption that any action taken by an FRS plan
member five years before the member makes a complaint about that
action is presumed to have been “taken at the request of the member
and with the member’s full knowledge and consent.” §
121.4501(8)(g), Fla. Stat. (2018). (emphasis added). A member
seeking to overcome the presumption “must present documentary
evidence or an audio recording demonstrating otherwise.” §
121.4501(8)(g), Fla. Stat. (2018).

Eight years passed before Moore complained to the SBA about her
decision to make a second election. Thus, her decision is presumed to
have been made with her full knowledge and consent. To overcome
the presumption, Moore had to present documentary evidence or
audio recordings showing that her decision to make a second election
was made without her full knowledge and consent. She did not meet
that burden.* Instead, the evidence introduced at the hearing contra-
dicted Moore’s claims.

The SBA introduced a spreadsheet of notes recorded by employees
of the MyFRS Financial Guidance Line summarizing multiple phone
calls made by Moore between 2006 and 2010. During those calls,
Moore asked about the differences between the Investment Plan and
the Pension Plan and about making a second election. The SBA’s
records show that in 2007, Moore was provided comparisons between
the plans. She was advised that the Pension Plan would produce “far
greater retirement benefits” for her than would the Investment Plan.
She was also advised that after exercising her second election, she
would not be able to make another election. Because Moore produced
no documentary evidence to rebut the evidence produced by the SBA,
she failed to overcome the statutory presumption that her decision to
exercise her second election was made with her full knowledge and
consent.

In sum, the SBA has no authority to rescind Moore’s second
election beyond the statutory grace period or to grant her a third
election. And Moore did not rebut the presumption that her decision
to exercise her second election was made with her full knowledge and
consent. For these reasons, we affirm the SBA’s final order denying
Moore’s request to rescind her second election or to make a third
election.

AFFIRMED. (ROBERTS and BILBREY, JJ., concur.)
))))))))))))))))))

*Moore claims that the SBA never provided her with the audio recordings of the
telephone calls or the transcripts of the calls. But she does not allege that she requested
those records from the SBA, and the record does not suggest otherwise.

*        *        *
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Torts—Product liability—Tobacco—Engle-progeny case—
Evidence—References at trial to plaintiff’s breast implant lawsuit and
evidence of her other non-COPD related health problems and
procedures—Given plaintiff’s history of medical problems overlapping
with her COPD, trial court did not abuse its discretion by allowing the
jury to broadly consider the extent to which her multi-million-dollar
damages claims were partly attributable to other, non-COPD medical
problems—Evidence did not appear to be more prejudicial than
probative, nor did it appear to mislead jury or result in a miscarriage
of justice—References to prior lawsuit were brief, did not show a
general propensity for litigiousness, and were intertwined with
plaintiff’s COPD diagnosis—Damages—Non-economic—Trial court
abused its discretion in denying plaintiff’s motion for additur or a new
trial with respect to inadequate damage award for past pain and
suffering—Jury’s zero award for past pain and suffering was inade-
quate as a matter of law where it is undisputed that plaintiff has
smoking-caused COPD, medical evidence at trial backed plaintiff’s
testimony of struggles caused by substantial and permanent damage
to her lungs, and jury’s award of economic damages and future
noneconomic damages demonstrated its basic acceptance of the
evidence about plaintiff’s condition—No record basis for reversing
awards for future pain and suffering and future medical expenses as
inadequate

MYRA ROZAR, Appellant, v. R. J. REYNOLDS TOBACCO COMPANY, Appellee.
1st District. Case No. 1D18-4029. March 23, 2020. On appeal from the Circuit Court
for Duval County. Robert M. Dees, Judge. Counsel: John S. Mills, Courtney Brewer,
and Jonathan Martin of The Mills Firm, P.A., Tallahassee; John S. Kalil of the Law
Offices of John S. Kalil, P.A., Jacksonville, for Appellant. Troy A. Fuhrman and Marie
Attaway Borland of Hill Ward Henderson, Tampa; David C. Reeves, Robert B. Parrish,
J.W. Prichard, Jr., and Jeffrey Yarbrough of Moseley Prichard Parrish Knight & Jones,
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(OSTERHAUS, J.) Myra Rozar appeals an Engle-progeny judgment
seeking a new trial on grounds that the trial court erroneously allowed
irrelevant and prejudicial personal health history evidence at her trial.
In the alternative, she seeks a new trial because the jury awarded
inadequate damages. We affirm in part and reverse in part.

I.
Rozar filed an action for damages in 2008 against R.J. Reynolds

Tobacco Company as a member of the class defined by Engle v.
Liggett Grp., Inc., 945 So. 2d 1246 (Fla. 2006). Rozar had smoked
cigarettes since the 1950s and was diagnosed with chronic obstructive
pulmonary disease (COPD) in 1994. As her case advanced toward
trial, Rozar moved unsuccessfully to keep Reynolds from mentioning
a prior lawsuit she had filed against a breast implant manufacturer
whose product had caused Rozar to have health problems. At trial, the
jury heard evidence about Rozar’s medical history and various
surgeries that went beyond just her smoking-related COPD. Ulti-
mately, the jury awarded Rozar $375,000 in compensatory damages;
$25,000 for past medical expenses; $300,000 for future medical
expenses; $0 for past pain and suffering; and $50,000 for future pain
and suffering. Because the parties stipulated to $216,121 in past
medical expenses, the trial court conformed the verdict to the parties’
stipulation. Rozar also sought additur or a new trial on the other
damage awards. But the trial court denied her motions and Rozar
appealed.

II.

A.
On appeal, Rozar argues first that the trial court erred by allowing

Appellee to present irrelevant medical evidence that unlawfully
prejudiced the jury. “As a general rule, ‘[a] trial judge’s ruling on the
admissibility of evidence will not be disturbed absent an abuse of

discretion.’ ‘However, a court’s discretion is limited by the evidence
code and applicable case law. A court’s erroneous interpretation of
these authorities is subject to de novo review.’ ” Pantoja v. State, 59
So. 3d 1092, 1095 (Fla. 2011) (citations omitted). A trial court’s
evidentiary decisions “should not be overturned if the record supports
a finding [that] the evidence is relevant and not more prejudicial than
probative.” Kopsho v. State, 84 So. 3d 204, 217 (Fla. 2012). “Rele-
vancy has been defined as a tendency to establish a fact in controversy
. . . .” Id. (quoting Zabner v. Howard Johnson’s Inc., 227 So. 2d 543,
545 (Fla. 4th DCA 1969)); see also § 90.401, Fla. Stat. (defining
relevant evidence); Taylor v. Culver, 178 So. 3d 550, 551 (Fla. 1st
DCA 2015) (noting that “all relevant evidence is admissible, except
as provided by law”).

Rozar specifically disputes the trial court’s decision to allow
references at trial to her breast implant lawsuit from the 1990s and
evidence of her other non-COPD-related health problems and
procedures. Since 1994, Rozar has had an extensive history of both
COPD and non-COPD-related health problems that have caused her
significant difficulties. Rozar wrote a note to her doctor in 1997, for
example, stating that she had “missed over 1400 hours of sick leave,
annual leave and leave without pay, for my lupus since 1994.”
Another doctor believed her reference to lupus to actually be rheuma-
toid arthritis. Another doctor testified that rheumatoid arthritis caused
pain and limited Rozar’s mobility, and that her hypercoagulable state
and arthritis complicated the prospects of a second COPD-related lung
reduction surgery. Also, evidence indicated that the implants and
silicone in plaintiff’s system may have caused chills, nervousness,
mental confusion, dizziness, hives, allergies, and joint issues.

When a plaintiff’s overall health is affected by prior and contempo-
raneous medical injuries and conditions unrelated to the lawsuit,
courts may permit a defendant to cross-examine the plaintiff about
them with the goal of correctly linking the litigated injury with its
corresponding harms. See, e.g., Jackson v. Albright, 120 So. 3d 37,
39-40 (Fla. 4th DCA 2013) (allowing cross-examination when the
plaintiff’s physical condition may be affected by prior injuries, which
were the subject of prior lawsuits); Ortlieb v. Butts, 849 So. 2d 1165,
1167-68 (Fla. 4th DCA 2003) (recognizing that the jury might
attribute the plaintiff’s medical problems to other conditions and not
to the accident); Zabner, 227 So. 2d at 545 (“[A] plaintiff may
properly be cross examined as to his previous injuries . . . similar to
that constituting the basis of the present action for the purpose of
showing that his present physical condition is not the result of the
injury presently sued for . . . .”). In this case, Rozar sued based only on
the harms she suffered from smoking and her COPD. Given Rozar’s
history of medical problems overlapping with her COPD, we cannot
conclude that the trial court abused its discretion by allowing the jury
to broadly consider the extent to which her multi-million-dollar
damages claims were partly attributable to other, non-COPD medical
problems. This evidence doesn’t appear more prejudicial than
probative. Nor did it appear to mislead the jury or result in a miscar-
riage of justice.

We acknowledge Rozar’s concern that the trial court permitted
Appellee to raise her previous implant-related lawsuit at trial. The
Zabner case, on which Rozar relies, disapproved of a defendant’s use
of evidence of a prior lawsuit to show a plaintiff’s propensity for
litigiousness. See 227 So. 2d at 546. The defendant in Zabner put on
evidence of the plaintiff’s fifteen prior lawsuits. And Rozar believes
that her jury was similarly prejudiced by Appellee’s references to her
previous lawsuit. But we don’t see the same problem here as in
Zabner. The references made to the lawsuit at trial were brief and do
not show a general propensity for litigiousness. Rozar was asked on
cross-examination about the old lawsuit which helped to uncover her
COPD in 1994. Her COPD diagnosis and implant lawsuit were
intertwined in that, during a medical evaluation related to the lawsuit,
a doctor had Rozar complete a pulmonary function test. This test
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revealed her COPD. Due to this relationship, and because the jury had
the difficult job of having to distinguish between various health harms
to properly determine damages, the trial court didn’t abuse its
discretion by allowing the lawsuit evidence. See Zenchak v. Kaeufer,
612 So. 2d 725, 727 (Fla. 4th DCA 1993) (concluding that because a
question at trial “concerned only one prior lawsuit, and was relevant,
. . . [it] did not impermissibly raise the issue of litigiousness”);
Jackson, 120 So. 3d at 40 (allowing inquiries about a prior settlement
where the issue was relevant for purposes other than impeachment for
litigiousness).

B.
Rozar also seeks a new trial with respect to inadequate damages

awards. We review her challenge to the trial court’s denial of motions
for additur or new trial under an abuse of discretion standard. Allstate
Ins. Co. v. Manasse, 707 So. 2d 1110, 1111 (Fla. 1998); Philip Morris
USA Inc. v. Danielson, 224 So. 3d 291, 293 (Fla. 1st DCA 2017).

When a defendant is found liable and a jury awards money
damages, the trial court will review the damages if so requested and
determine if the awards are excessive or inadequate. § 768.74, Fla.
Stat. “A trial court may grant a new trial if the verdict is excessive or
inadequate, against the manifest weight of the evidence, or both.”
Danielson, 224 So. 3d at 294. In determining whether a damages
award is inadequate, Florida law directs courts to consider:

(a) Whether the amount awarded is indicative of prejudice,
passion, or corruption on the part of the trier of fact;

(b) Whether it appears that the trier of fact ignored the evidence in
reaching a verdict or misconceived the merits of the case relating to the
amounts of damages recoverable;

(c) Whether the trier of fact took improper elements of damages
into account or arrived at the amount of damages by speculation and
conjecture;

(d) Whether the amount awarded bears a reasonable relation to the
amount of damages proved and the injury suffered; and

(e) Whether the amount awarded is supported by the evidence and
is such that it could be adduced in a logical manner by reasonable
persons.

§ 768.74(5), Fla. Stat. The trial court “does not sit as a seventh juror,”
but will reverse if the undisputed evidence supports a damages award
that wasn’t made. See Dyes v. Spick, 606 So. 2d 700, 702-03 (Fla. 1st
DCA 1992).

1.
The jury awarded Rozar nothing for past pain and suffering. She

argues that this zero-dollar result was inadequate as a matter of law. It
is generally difficult to find fault with a jury’s decision on pain and
suffering damages because “there is no objective standard by which
to measure them.” Odom v. R.J. Reynolds Tobacco Co., 254 So. 3d
268, 276 (Fla. 2018) (quoting Angrand v. Key, 657 So. 2d 1146, 1149
(Fla. 1995)). “Damages for pain and suffering are difficult to calcu-
late, have no set standard of measurement, and for this reason are
uniquely reserved to a jury for their decision.” Pogue v. Garib, 254 So.
3d 503, 507 (Fla. 4th DCA 2018) (quoting Ortega v. Belony, 185 So.
3d 538, 539-40 (Fla. 3d DCA 2015)).

That said, the evidence must support a jury’s zero-dollar award for
it to stand. And where “the evidence is undisputed or substantially
undisputed that a plaintiff has experienced and will experience pain
and suffering as a result of an accident, a zero award for pain and
suffering is inadequate as a matter of law.” Ellender v. Bricker, 967
So. 2d 1088, 1093 (Fla. 2d DCA 2007) (quoting Dolphin Cruise Line,
Inc. v. Stassinopoulos, 731 So. 2d 708, 710 (Fla. 3d DCA 1999)). In
Ellender, for example, the Second District considered a situation
where doctors testified that the plaintiff suffered back, neck, shoulder,
and headache pain from his accident-related injuries. Id. at 1092
Although the plaintiff had suffered a prior lower back injury that could
have contributed to his pain, he didn’t have a preexisting neck issue.

Id. The jury found that the plaintiff had suffered injuries requiring
post-accident treatment and pain management and yet awarded no
past noneconomic damages. Id. at 1093. Under those circumstances,
then-Judge Canady wrote that the zero-dollar noneconomic verdict
had to be reversed: “the jury’s failure to award even nominal past
noneconomic damages was not supported by the weight of the
evidence and must be reversed.” Id. (quoting Allstate Ins. Co. v.
Campbell, 842 So. 2d 1031, 1034-35 (Fla. 2d DCA 2003)); see also
Ramey v. Winn Dixie Montgomery, Inc., 710 So. 2d 191, 193 (Fla. 1st
DCA 1998) (finding a zero-damages award to be unreasonable in
view of the evidence).

The circumstances here are similar to Ellender. There is no dispute
here that Rozar has smoking-caused COPD. The medical evidence at
trial backed Rozar’s own testimony of struggles caused by substantial
and permanent damage to her lungs. One doctor described the damage
as “a huge hole” in her lung “about the size of a football.” Another
doctor testified that her “right upper lobe is virtually destroyed” and
“basically looks like Swiss cheese.” As to her left upper lung:
“[t]here’s no lung up here at all, just gigantic holes.” As a result, Rozar
suffers severe shortness of breath. A doctor likened her COPD to
breathing through straws. At first, Rozar’s condition limited her
breathing as though she was “breathing through one of those straws
that you drink a smoothie.” Over time, she is “now down to one of the
tiny straws that you get in a drink, and that means if she tries to do
anything, she starts to butt right up against the most she can breathe.”
The testimony of Rozar’s doctor confirmed that by the time of her
lung reduction surgery, Rozar couldn’t walk around the room without
being severely short of breath. The medical testimony backed Rozar’s
description of needing oxygen and being unable to complete routine
household tasks such as sweeping, vacuuming, and basic gardening.
The trial court noted that the extensive evidence of her difficult COPD
symptoms and treatment was substantially uncontroverted. And the
jury’s award of economic damages and future noneconomic damages
demonstrates its basic acceptance of the evidence about her condition.
Ellender, 967 So. 2d at 1093 (highlighting the incongruity of a jury
awarding past medical costs, but nothing for past noneconomic
damages). Under § 768.74(5)’s criteria and the uncontroverted
evidence, the zero verdict for past pain and suffering is inadequate.
See Dyes, 606 So. 2d at 703 (concluding that the zero-damages award
for past noneconomic damages violated elements (b), (d), and (e) of
§ 768.74(5)). We thus reverse and remand the order denying the
motion for additur or new trial as to the past pain and suffering award.

2.
Finally, Rozar challenges the damages awarded for future pain and

suffering and future medical expenses as inadequate. The jury
awarded Rozar $50,000 for future pain and suffering and $300,000 for
future medical expenses. These are not insignificant sums. We give
“great latitude” to the determinations of juries to decide future
damages “[d]ue to the somewhat speculative nature of what may
occur in the future.” Id. at 704. And, here, we do not find a similar
record basis for reversing the awards as inadequate in view of the
disputed evidence. We affirm the future damages awards. See id.
(reversing as to past noneconomic damages but affirming on future
damages); Campbell, 842 So. 2d at 1035 (reversing and remanding for
a new trial on past noneconomic damages only).

III.
Accordingly, we affirm the trial court’s decisions regarding the

admission of non-COPD-related medical evidence and the future
damages awards. We reverse and remand, however, the order denying
additur or new trial on the zero-damages award for past noneconomic
damages and remand that single issue for proceedings consistent with
this opinion. (LEWIS and B.L. THOMAS, JJ., concur.)

*        *        *
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