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THE SUPREME COURT OF FLORIDA
   Summary of selected opinions reported in the Supreme Court Opinions section of this issue.

! CRIMINAL LAW—SENTENCING—DEATH PENALTY. In affirming defendant’s death sentences, the Court reiterated
its recession from its prior holdings which required that the jury determine, beyond a reasonable doubt, whether the
aggravating circumstances were sufficient to impose a death sentence, and whether those aggravators outweighed the
mitigating circumstances. The evidence presented below was sufficient to support the trial court’s finding of the “especially
heinous, atrocious or cruel” aggravating factor as to one of the murders perpetrated by defendant, as well as the trial court’s
rejection of defendant’s proposed statutory mitigating circumstances. Although defendant’s death sentence for one of the
two murders was based on a single violent felony aggravating factor, this did not render defendant’s death sentence for that
murder disproportionate where the aggravating factor was based on two offenses—a prior armed robbery and the
contemporaneous murder of the second victim to which the HAC aggravator applied. BRIGHT v. STATE. Opinion Filed April
2, 2020. Full Opinion at Supreme Court Opinions Section, page 111a.
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Criminal law—Murder—Sentencing—Death penalty—Trial court did
not commit fundamental error by failing to instruct the jury that it
must determine beyond a reasonable doubt whether aggravators were
sufficient to impose death penalty and outweighed the mitigating
circumstances—Court has receded from prior holding that such
findings are elements which must be determined by the jury—
Argument—Defendant not entitled to relief on claim that prosecutor
made multiple improper comments during closing arguments by
instructing jury to ignore evidence of mitigation; instructing jury that
the only way to follow the law was to vote for death; misstating burden
of proof for mitigating circumstances; and mischaracterizing mitiga-
tion as a “credit” for defendant—Defendant failed to contemporane-
ously object to allegedly improper comments, and none of the alleged
improper comments, either individually or cumulatively, rose to level
of fundamental error—Aggravating circumstances—Claim that
evidence was insufficient to support trial court’s finding of especially
heinous, atrocious, or cruel aggravating factor is without merit—
Competent, substantial evidence supports finding of HAC aggrava-
tor—Trial court did not abuse its discretion in rejecting proposed
statutory mitigating circumstance of extreme mental or emotional
disturbance where competent, substantial evidence established that
defendant was not suffering from PTSD at time of murders—No abuse
of discretion in rejecting proposed statutory mitigating circumstance
of defendant’s capacity to appreciate the criminality of his conduct or
conform his conduct to requirements of the law being substantially
impaired—Defendant’s purposeful actions after murders constituted
competent, substantial evidence to support trial court’s rejection—No
abuse of discretion in assigning no weight to nonstatutory circumstance
of defendant’s abusive childhood—Under totality of the circumstances,
sentence of death is proportionate for both murders—Although
sentence for murder of one victim was based on a single prior violent
felony aggravator, that one aggravator was based on the contempora-
neous murder of the other victim and an armed robbery defendant
committed with a knife, and the circumstances of the other murder
were brutal

RAYMOND BRIGHT, Appellant, v. STATE OF FLORIDA, Appellee. Supreme Court
of Florida. Case No. SC17-2244. April 2, 2020. An Appeal from the Circuit Court in
and for Duval County, Russell L. Healey, Judge - Case No.
162008CF002887AXXXMA. Counsel: Andy Thomas, Public Defender, and A.
Victoria Wiggins, Assistant Public Defender, Second Judicial Circuit, Tallahassee, for
Appellant. Ashley Moody, Attorney General, and Lisa A. Hopkins, Assistant Attorney
General, Tallahassee, for Appellee.

(PER CURIAM.) In 2009, Raymond Bright was convicted of the first-
degree murders of Derrick King and Randall Brown and sentenced to
death for each murder. This Court affirmed the convictions and
sentences on direct appeal. Bright v. State (Bright I), 90 So. 3d 249,
265 (Fla. 2012). In subsequent postconviction proceedings, Bright
was granted a new penalty phase proceeding on the basis that his trial
counsel rendered ineffective assistance in investigating and presenting
mitigating evidence. State v. Bright (Bright II), 200 So. 3d 710, 736
(Fla. 2016). Bright now appeals from the second penalty phase at
which a death sentence was imposed for each murder following jury
verdicts unanimously recommending death. We have jurisdiction. See
art. V, § 3(b)(1), Fla. Const. For the reasons that follow, we affirm the
sentences.

I. FACTUAL AND PROCEDURAL BACKGROUND

Trial and Direct Appeal
This Court previously set forth the relevant facts in Bright I:

On February 18, 2008, Michael Majors went to the home of fifty-
four-year-old defendant Raymond Bright in Jacksonville, Florida.
Twenty-year-old Derrick King, sixteen-year-old Randall Brown, and

Bright were in the house. At approximately 8 p.m., Majors and Brown
both left the home.

Brown returned to his mother’s home and, after receiving a phone
call, borrowed his mother’s rental vehicle and left her house between
9 and 9:30 p.m. At approximately 11 p.m., Brown spoke with his
mother by phone and advised that he would be home shortly; how-
ever, he never returned. At around 8 a.m. the next morning, Majors
attempted to call Brown on his cellular phone, but there was no
answer. Majors called Brown’s mother and was advised that Brown
had not returned. Majors then went to Bright’s house and, having no
response to his knock at the door, Majors climbed into the house
through an open window. Upon entering the family room, Majors
discovered the bodies of King and Brown.

Derrick King was lying face down on the carpet next to a sofa,
partially wrapped in a sleeping bag or comforter. The sofa was
saturated with blood on one end, which was adjacent to where King’s
head rested on the floor. The wall behind the sofa and the ceiling
above the sofa evidenced blood. An evidence technician testified
during trial that the blood on the ceiling was cast-off blood, [n.1] and
the pattern was consistent with someone being on the couch and
swinging his arm back.

[N.1] Cast-off blood is defined as droplets of blood that are flung
from a weapon so as to make a trail of blood where it lands.

Randall Brown was found seated sideways in a recliner with his
head leaning up against a wall and a blanket covering his head. The
wall against which Brown’s body rested presented a pattern of blood
that radiated from his head, and there was also blood on the ceiling.
When crime scene technicians moved the recliner away from the wall,
a pool of blood was discovered on the floor. Above Brown’s head was
a framed picture with one side of the frame broken away. That one side
was indented, consistent with having been struck by something round,
such as a hammer.

Outside the house, the crime scene technicians located a loaded
nine-millimeter Smith & Wesson pistol, a loaded assault rifle, and a
pair of mechanic’s gloves. During a subsequent search of Bright’s
yard, technicians recovered a hammer that had been buried. DNA
testing on the hammer revealed two separate DNA profiles, one of
which was a major contributor and the other of which was a minor
contributor. During trial, the parties stipulated that the DNA of the
major contributor matched the known profile of Derrick King. Randall
Brown could not be excluded as the minor contributor. The gloves did
not test positive for blood. Further, no latent fingerprints of value were
found on the hammer, the nine-millimeter handgun, the assault rifle,
or their magazines or ammunition. No foreign DNA was detected on
the fingernail clippings of either victim.

At 7:30 a.m. on the morning of February 19 (the day that the
victims were discovered), Bright’s ex-wife picked him up at a church
near his home. The ex-wife testified that she and Bright had made
plans to secure the admission of Bright to a United States Department
of Veterans Affairs clinic for treatment of his cocaine addiction. She
testified that they had agreed to meet at the church because she “was
in fear of what was going on” at Bright’s house. During the Spencer
hearing, see Spencer v. State, 615 So. 2d 688 (Fla. 1993), the ex-wife
testified that she and Bright had previously made multiple calls to law
enforcement—including the narcotics division of the Jacksonville
Sheriff’s Department and Crime Stoppers—to report that Bright
wanted certain individuals removed from his house because they had
essentially taken over the house for the purpose of selling drugs.
While one officer suggested that Bright accompany the police to the
house and identify the persons who were allegedly dealing drugs,
Bright and his ex-wife refused to agree to this proposal because they
feared retaliation. [n.2]
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[N.2] Bright’s sister, Janice Jones, also testified during the
Spencer hearing as to her efforts to remove individuals who were
staying in Bright’s house. When asked what their names were, she
replied Lavelle and Derrick. During the guilt phase, Michael
Majors testified that Bright rented a room to an individual named
Lavelle Copeland, who was friends with Majors and King. Jones
managed to convince Copeland to call her and, when he called, she
informed him that she was coming to Jacksonville and would bring
the police with her. Copeland responded that he would not leave
until Bright paid the money owed to him. When Jones offered to
pay the money so that Copeland would leave the house, he
responded, “You need to stay out of this. You don’t know what
you’re getting into. It’s between me and your brother.” Copeland
was not at Bright’s house on the night of the murders because he
was in jail.

After the ex-wife met Bright at the church on the morning of
February 19, she called a lawyer and arranged for Bright to speak with
homicide detectives the next day. However, at 1:45 a.m. on February
20, law enforcement arrived at the home of the ex-wife and Bright was
placed in custody. Subsequent to the arrest, the ex-wife disposed of
Bright’s bloody clothes because she did not want them in her house.

Bright made statements to separate individuals with regard to what
allegedly occurred on the night of the murders. Prior to his arrest,
Bright informed friend and former coworker Benjamin Lundy that he
had “screwed up” and may have killed two people. Bright told Lundy
that the murders occurred after a confrontation erupted when one of
the victims accused Bright of stealing drugs. After his arrest, Bright
also described the events to Mickey Graham, who was in jail at the
same time with Bright on unrelated charges. According to Graham,
Lavelle Copeland had moved in with Bright, and he and others were
running a crack cocaine operation out of the house. [n.3] Bright was
afraid of them and felt threatened because they possessed guns. Bright
did not want them there and had called the police in an attempt to
remove them from the premises.

[N.3] On a table in the home, an evidence technician found
scales, money, and a “push rod,” which is used to pack drugs into
a pipe or a bong. However, no drugs were found in the house other
than 4.6 grams of marijuana, which was discovered inside Derrick
King’s sneaker.

Bright told Graham that he went into the kitchen at 2 a.m. on
February 19. King was on the sofa and Brown was in the recliner.
Brown had a nine-millimeter handgun in his hand and started waving
it around. King rose from the sofa and removed the gun from Brown’s
hand. Bright saw an opportunity and attempted to take the gun away
from King. The men struggled and the gun discharged. [n.4] The
gunshot startled King and caused him to release the handgun. Bright
then pointed the gun at King and attempted to shoot him, but the gun
misfired. Bright dropped the weapon and attempted to run out of the
house, but he tripped and fell. He grabbed a hammer that was within
reach, turned around, and commenced striking King, knocking him
back toward the sofa where King had previously been lying down.
When Bright turned around, he saw that Brown was about to pick up
the handgun. Bright then began to strike Brown with the hammer. The
next time Bright turned toward the sofa, he saw King reaching for an
assault rifle. At that time, Bright again struck King with the hammer.
When Bright stopped, he could still hear King and Brown breathing
and gurgling, but then the room became silent. Bright described his
actions to Graham as having “lost it.”

[N.4] In the vicinity of King’s body was a section of carpet that
appeared to be stained with gunshot residue. Testing on the carpet
was positive for gunshot residue, and a firearms expert testified
that, based upon the location of the residue, a weapon had been
fired within six inches of the carpet. From that stain, the evidence
technicians traced a bullet trajectory and ultimately discovered a
bullet lodged in the wall near the front door of the house. However,

neither of the victims’ hands tested positive for gunshot residue. A
firearms expert confirmed that the bullet lodged in the wall had
been fired from the nine-millimeter handgun that had been
discovered in the yard.

90 So. 3d at 252-54. The jury found Bright guilty of two counts of
first-degree murder and ultimately recommended a sentence of death
for the murders of King and Brown by a vote of eight to four. Id. at
256. After conducting a Spencer1 hearing, the trial court found the
same aggravating and mitigating circumstances for each victim and
concluded that the established aggravating2 factors substantially
outweighed the mitigating3 circumstances. 90 So. 3d at 256-57. The
trial court sentenced Bright to death. Id. at 257. On direct appeal, this
Court affirmed the convictions and sentence. Id. at 265. The United
States Supreme Court denied Bright’s petition for writ of certiorari.
Bright v. Florida, 568 U.S. 897 (2012).

Postconviction Proceeding
On November 6, 2013, Bright filed an amended motion to vacate

his judgment and sentences pursuant to Florida Rule of Criminal
Procedure 3.851. In his motion, Bright claimed that his trial counsel
were ineffective during the guilt and penalty phases of his trial and that
he was deprived of a fair trial by the cumulative effect of any errors.
Bright II, 200 So. 3d at 722. After conducting an evidentiary hearing,
the postconviction court held that Bright’s penalty phase counsel were
ineffective but denied Bright’s remaining claims. Id. at 723. The
postconviction court entered an order granting Bright a new penalty
phase. Id. The parties cross-appealed the order.

This Court affirmed the postconviction court’s order granting a
new penalty phase,4 holding that there was competent, substantial
evidence to support the trial court’s findings that penalty phase
counsel were deficient in investigating mitigation evidence concern-
ing Bright’s mental health and that Bright was prejudiced by that
deficient performance. Id. at 732-36. This Court remanded for a new
penalty phase proceeding. Id. at 742.

Second Penalty Phase Proceeding
The second penalty phase proceeding began on September 5, 2017.

The State presented much of the same guilt-phase evidence through
live witness testimony, including Brown’s mother, Carrie Mae Brown
Gray; Brown’s friend, Michael Majors; and police officers and crime
scene investigators from the Jacksonville Sheriff’s Office. Victim
impact statements were read by King’s grandmother, Eartha Jaudon;
Brown’s mother, Gray; Brown’s sister, Shannon Brown; and King’s
mother, Carolyn Jaudon. Retired Pensacola Police Department
Sergeant Robert Bell testified that on September 6, 1989, he witnessed
Bright holding a knife while robbing a convenience store clerk.
Specifically, Bell testified that he saw Bright “standing on the side of
the counter, holding the knife, leaning over the counter like he was
attempting to get money out of the register.” Bright ran from the store
but was eventually caught and arrested. The State introduced a copy
of the conviction, judgment, and sentence from 1990.

The State’s final witness was Dr. Valerie Rao, the Chief Medical
Examiner for Clay, Nassau, and Duval Counties. With regard to
Brown, Dr. Rao testified that his cause of death was blunt head
trauma. He had more than fourteen injuries to the outside of his head,
which included lacerations, bruises, contusions, and fractures. The
fourteen injuries did not include the skull fractures or brain injuries.
Dr. Rao testified that the lacerations on Brown’s head and skull
fractures were consistent with a hammer being used to inflict the
injuries. Brown had many defensive injuries, including a fracture of
his left ulna, punctate-type lacerations to his left arm, and injuries to
his wrists, hands, and thigh. Brown also suffered multiple skull
fractures. Dr. Rao also testified that Brown was alive when the injuries
were inflicted, as evidenced by the bruising and swollen face.
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With regard to King, Dr. Rao testified that King also died from
blunt impact to the head. He had thirty-eight blunt impact injuries to
his head and about twenty injuries to his extremities. King suffered a
laceration through the upper eyelid above the right eyebrow, through
the left eye. His eye was sunken because of the trauma. One injury on
his head went through his scalp to reveal his underlying skull; the
injuries on his head showed a parallel pattern received from a claw
impacting and dragging. King also had circular fractures that caused
multiple injuries to his brain and bleeding on the surface of his brain.
These injuries were consistent with being caused by a hammer. Dr.
Rao also testified that King was alive when these injuries were
inflicted and that he suffered. King was covered with numerous
defensive wounds: bruising on his left arm; a fracture of his left ulna;
abrasions and bruising of the entire back of his left hand; bruising and
abrasions on his right forearm and back of his right hand; and an
abrasion and laceration on his left knee. On redirect, Dr. Rao also
testified that King and Brown were not unconscious after one blow
because each individual had defensive wounds.

The defense then presented its case for mitigation. The first witness
for the defense was Janice Jones, Bright’s sister. Jones testified
regarding her and Bright’s impoverished childhood. She also testified
that Bright was abused by their father during his childhood. Their
father would hit Bright two or three times a week with items from the
junkyard where they lived. Additionally, at least twice a month, their
father would administer hours-long planned beatings, which were for
previously unpunished wrongs that the father would add-up. Bright’s
father would beat him to the point of drawing blood, and sometimes
losing consciousness. During the beatings, the father would lecture
them from the Bible. Bright was also beaten for stuttering and wetting
his bed. Bright’s father ran a junkyard that surrounded their house. As
children, both Jones and Bright were forced to work in the junkyard
from the time the sun rose until dark. Jones also testified that she and
Bright witnessed their father abuse their mother and that their father
would frequently binge drink alcohol.

Jones also testified about Bright joining the United States Marine
Corps and training to be an aircraft mechanic. When Bright returned
from the military, Jones noticed him struggling with alcohol. She also
noticed him having problems with other substances in 1989. She
helped Bright participate in a thirty-day treatment program with the
Veterans Administration, but he struggled after the program was over.

In November of 2007, three months before the murders, Jones saw
Bright and believed he was depressed. Jones testified that shortly
before the murders she tried unsuccessfully to get individuals who
were residing in Bright’s house to leave. After failing to get the
individuals out of Bright’s house, Bright seemed to be in distress and
in fear. Finally, Jones testified that Bright has taken care of her and her
children and that they have a positive relationship. Bright also has a
positive relationship with his grandchildren and Jones’s grandchil-
dren.

Bright’s childhood friend and neighbor, Isidore Knight, also
testified. Knight grew up across the street from Bright and remembers
that Bright had to work in the junkyard from the age of six or seven,
from sunup to sundown, six days a week. Bright worked even when
injured. Knight saw Bright get “whipped” with an extension cord as
punishment and characterized Bright’s childhood as “torture.”

Psychologist Dr. Harry Krop testified regarding an assessment and
testing done for Bright’s original penalty phase. Dr. Krop saw Bright
in August of 2008 to assess Bright’s competency to proceed to trial
and again in July of 2009. Dr. Krop found Bright competent. His
testing revealed no signs of psychopathy or malingering. Bright
appeared highly anxious, situationally depressed and reported having
panic attacks. Dr. Krop did not diagnose Bright with Post Traumatic
Stress Disorder (PTSD).

The defense also presented the testimony of Dr. Steven Gold, a
psychologist and expert in trauma psychology who interviewed Bright
in 2013. Dr. Gold evaluated Bright using risk factors set forth in the
Adverse Childhood Experience Study (ACES). ACES identifies ten
adverse childhood experiences, or factors. The greater the number of
factors a person has in his or her background the higher the rate of
psychological and medical problems. Bright experienced all ten
ACES factors. Dr. Gold diagnosed Bright with PTSD as a result of his
childhood abuse. Dr. Gold testified that PTSD played a role in this
case. Specifically, Gold testified that Bright felt threatened and in
constant danger in his home as a child and that Bright’s childhood
related to the murders because two men had entered Bright’s home,
destroyed it, and refused to leave. Dr. Gold stated that Bright felt in
danger over a period of days or weeks before the murders and opined
that Bright killed King and Brown while he was under the influence
of extreme mental or emotional disturbance. He also opined that
Bright’s capacity to appreciate the criminality of his conduct or to
conform his conduct to the requirements of the law was substantially
impaired.

Finally, the defense presented the testimony of Dr. Robert Ouaou,
a neuropsychologist. Dr. Ouaou evaluated Bright in 2014. Dr. Ouaou
stated Bright suffered from severe emotional distress as a result of his
abusive parents. Dr. Ouaou did not diagnose Bright with PTSD and
did not find Bright to have a cognitive disability. Dr. Ouaou acknowl-
edged that Bright’s military discharge was related to his alcohol
problem and that after his discharge, he developed a drug addiction.5

After closing arguments and deliberations, the jury returned a
verdict for each victim—King (Count I) and Brown (Count II)—
unanimously recommending that Bright be sentenced to death. As to
King, the jury unanimously found that two aggravators were proven
beyond a reasonable doubt: (1) Bright was previously convicted of a
capital felony or a felony involving the use or threat of violence to a
person; and (2) the murder was especially heinous, atrocious, or cruel.
With regard to mitigators, by a vote of eleven to one, the jury rejected
the statutory mitigator that the murder was committed while Bright
was under the influence of extreme mental or emotional disturbance.
The jury also unanimously rejected the statutory mitigator that the
capacity of Bright to appreciate the criminality of his conduct or to
conform his conduct to the requirements of law was substantially
impaired. By a vote of eleven to one, the jury rejected the mitigator
that there existed any other factors in Bright’s character, background,
or life or the circumstances of the offense mitigating against the
imposition of the death penalty.6 The jury unanimously found that the
aggravating factors were sufficient to warrant a sentence of death and
that those factors outweighed the mitigating circumstances. Ulti-
mately, the jury unanimously found that Bright should be sentenced
to death for the murder of King.

As to Brown, the jury unanimously found the aggravator that
Bright was previously convicted of a capital felony or a felony
involving the use or threat of violence to a person was proven beyond
a reasonable doubt. However, unlike King, the jury did not find that
the murder was especially heinous, atrocious, or cruel. By a vote of
eleven to one, the jury rejected each of the following statutory
mitigators: (1) that the murder was committed while Bright was under
the influence of extreme mental or emotional disturbance; (2) that the
capacity of Bright to appreciate the criminality of his conduct or to
conform his conduct to the requirements of law was substantially
impaired; and (3) that there existed any other factors in Bright’s
character, background, or life or the circumstances of the offense
mitigating against the imposition of the death penalty. The jury
unanimously found that the aggravating factors were sufficient to
warrant a sentence of death and that those factors outweighed the
mitigating circumstances. The jury unanimously found that Bright
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should be sentenced to death for the murder of Brown.
The trial court conducted a Spencer hearing on November 1, 2017.

Bright’s daughter, Tenneka Bright, testified as to the close relation-
ship she has with her father and the fact that he has always been there
for her. She also testified that in the days before the murders she was
not able to reach her father by phone and that when she called his
number someone else answered. A classification officer from the
correctional institution where Bright is incarcerated testified that
Bright had no disciplinary reports.

On December 8, 2017, the trial court entered its sentencing order,
imposing a sentence of death on Bright for each murder. As to King,
the trial court found that the State had proven beyond a reasonable
doubt the statutory aggravators that Bright was previously convicted
of another capital felony or of a felony involving the use or threat of
violence to the person, § 921.141(6)(b), Fla. Stat. (2017) (the 1990
conviction for armed robbery and the contemporaneous murder)
(great weight), and that the murder was especially heinous, atrocious,
or cruel (HAC), § 921.141(6)(h), Fla. Stat. (2017) (great weight). As
to Brown, the trial court found that the State had proven beyond a
reasonable doubt the statutory aggravator that Bright was previously
convicted of another capital felony or of a felony involving the use or
threat of violence to the person (the 1990 conviction for armed
robbery and the contemporaneous murder) (great weight).

The trial court rejected the two statutory mitigating circumstances
presented by Bright with respect to each murder—that the murder was
committed while Bright was under the influence of extreme mental or
emotional disturbance, § 921.141(7)(b), Fla. Stat. (2017), and that
Bright’s capacity to appreciate the criminality of his conduct or to
conform his conduct to the requirements of law was substantially
impaired, § 921.141(7)(f), Fla. Stat. (2017). The trial court considered
thirty-eight nonstatutory mitigating circumstances under the catch-all
provision for the existence of any other factors in the defendant’s
background that would mitigate against imposition of the death
penalty, § 921.141(7)(h), Fla. Stat. (2017). The trial court grouped the
nonstatutory mitigators into six categories, found each established,
and assigned no or little weight to each category. Specifically, the trial
court found: (1) Bright was the victim of child abuse and neglect7 (no
weight); (2) Bright’s military career8 (little weight); (3) Bright’s
history of drug and alcohol abuse9 (little weight); (4) Bright’s positive
relationships with others10 (little weight); (5) Bright’s good and
mannerly behavior during court proceedings (no weight); and (6)
Bright’s behavior while incarcerated (no weight).

The trial court found that the “aggravating circumstances heavily
outweigh the mitigating circumstances, and that death is the proper
penalty the Court should impose for the murders of Derrick King and
Randall Brown.” Bright appeals from the trial court’s order imposing
sentences of death for the murders of King and Brown.

II. ANALYSIS
On appeal, Bright raises the following five claims: (1) the trial

court committed fundamental error by failing to instruct the jury that
it must determine beyond a reasonable doubt whether the aggravators
were sufficient to impose death and outweighed the mitigators; (2) the
prosecutor made multiple improper comments during closing
argument constituting fundamental error; (3) there was insufficient
evidence to support the finding of the especially heinous, atrocious, or
cruel aggravator; (4) the trial court abused its discretion in rejecting
statutory mitigating circumstances and in assigning no weight to the
nonstatutory mitigation of Bright’s childhood abuse; and (5) the
sentences of death are not proportionate. We address each claim in
turn.

A. Sufficiency of the Jury Instructions
Bright argues that the trial court erred by failing to instruct the jury

that it must determine beyond a reasonable doubt whether the
aggravating factors were sufficient to impose a sentence of death and

whether those factors outweighed the mitigating circumstances.
Bright’s argument has no merit.

“[S]ubsequent to our decision in Hurst v. State, we already have
receded from the holding that the additional Hurst v. State findings are
elements.” State v. Poole, 45 Fla. L. Weekly S41 (Fla. Jan. 23, 2020).
In Rogers v. State, 285 So. 3d 872, 885-86 (Fla. 2019), we clarified:

To the extent that in Perry v. State, 210 So. 3d 630, 633 (Fla.
2016), we suggested that Hurst v. State held that the sufficiency and
weight of the aggravating factors and the final recommendation of
death are elements that must be determined by the jury beyond a
reasonable doubt, we mischaracterized Hurst v. State, which did not
require that these determinations be made beyond a reasonable doubt.
Since Perry, in In re Standard Criminal Jury Instructions in Capital
Cases [244 So. 3d 172 (Fla. 2018)] and Foster [v. State, 258 So. 3d
1248 (Fla. 2018)], we have implicitly receded from its mis-
characterization of Hurst v. State. We now do so explicitly. Thus,
these determinations are not subject to the beyond a reasonable doubt
standard of proof, and the trial court did not err in instructing the jury.

Thus, because the trial court did not err in failing to instruct the jury
to determine beyond a reasonable doubt whether the aggravating
factors were sufficient and outweighed mitigating circumstances, no
fundamental error occurred,11 and Bright is not entitled to relief on this
claim.

B. Improper Prosecutorial Comments in Closing Argument
Bright next asserts that the State’s prosecutor made multiple

improper comments during closing argument. As an initial matter,
Bright’s counsel did not contemporaneously object to the comments
Bright now raises as error on appeal. Generally, the failure to contem-
poraneously object to allegedly improper closing argument comments
waives the issue for review. Card v. State, 803 So. 2d 613, 622 (Fla.
2001) (“As a general rule, the failure to raise a contemporaneous
objection when improper closing argument comments are made
waives any claim concerning such comments for appellate review.”);
Urbin v. State, 714 So. 2d 411, 418 n.8 (Fla. 1998) (“We have long
held that allegedly improperly [sic] prosecutorial comments are not
cognizable on appeal absent a contemporaneous objection.”). “The
sole exception to the general rule is where the unobjected-to com-
ments rise to the level of fundamental error.” Walls v. State, 926 So.
2d 1156, 1176 (Fla. 2006); accord Card, 803 So. 2d at 622. “This is a
high burden which requires an error that ‘goes to the foundation of the
case or the merits of the cause of action and is equivalent to a denial of
due process.’ ” Bailey v. State, 998 So. 2d 545, 554 (Fla. 2008)
(quoting Johnson v. State, 969 So. 2d 938, 955 (Fla. 2007)). Funda-
mental error “has also been described as error that is so significant that
the sentence of death ‘could not have been obtained without the
assistance of the alleged error.’ ” Poole v. State, 151 So. 3d 402, 415
(Fla. 2014) (quoting Snelgrove v. State, 107 So. 3d 242, 257 (Fla.
2012)).

First, Bright argues that the prosecutor erroneously told the jury to
ignore evidence of mitigation (i.e., that Bright suffered childhood
abuse) in contravention of the United States Supreme Court’s mandate
in Eddings v. Oklahoma, 455 U.S. 104 (1982), that the sentencer in a
capital case consider mitigation evidence. See id. at 113-14 (“Just as
the State may not by statute preclude the sentencer from considering
any mitigating factor, neither may the sentencer refuse to consider, as
a matter of law, any relevant mitigating evidence.”). The allegedly
improper comment, to which defense counsel did not object, is as
follows:

Your decision should not be influenced by feelings of prejudice or by
racial or ethnic bias or sympathy. That’s not a basis for your decision,
that he was abused, et cetera. No. You cannot have sympathy for that
in terms of—it’s mitigation and aggravation. You can’t have sympa-
thy for the victim or the defendant—for the victims, I should say.

Here, the prosecutor did not instruct the jurors to disregard
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evidence of Bright’s abuse in reaching their decisions, but rather,
explained that the evidence of abuse is properly considered as
mitigation, and that their decisions may not be based upon sympathy.
See Zack v. State, 753 So. 2d 9, 24 (Fla. 2000) (“[T]he State’s
argument concerning sympathy was a proper admonition for the
jurors to consider the mitigation evidence without resort to their
emotions.” (footnote omitted)); see also Saffle v. Parks, 494 U.S. 484,
493 (1990) (“[N]othing in . . . Eddings prevents the State from
attempting to ensure reliability and nonarbitrariness by requiring that
the jury consider and give effect to the defendant’s mitigating
evidence in the form of a ‘reasoned moral response,’ rather than an
emotional one.” (citation omitted) (quoting California v. Brown, 479
U.S. 538, 545 (1987))). Furthermore, the prosecutor’s argument
concerning sympathy was consistent with the final jury instructions
read by the trial court to the jury,12 which in turn mirrored interim
amended jury instruction 7.11(a) Final Instructions in Penalty
Proceedings—Capital Cases.13 As such, the prosecutor’s comments
were not error, much less fundamental error.

Second, Bright argues that the prosecutor improperly instructed the
jury that the only way to follow the law was to vote for death. Bright
points to the following statement by the prosecutor, to which Bright’s
counsel did not object:

And by the way, as we stressed about in jury selection, you’re never
compelled to actually vote for death. But I would submit to you that
this is the case that you should in terms of following the law.

This Court has held that it is improper for a prosecutor to assert in
closing argument that it is a juror’s duty under the law to vote for a
sentence of death rather than life. For example, in Urbin, the prosecu-
tor argued to the jury that “my concern is that some of you may be
tempted to take the easy way out, to not weigh the aggravating
circumstances and the mitigating circumstances and not want to fully
carry out your responsibility and just vote for life,” and “I’m going to
ask you not be swayed by pity or sympathy. . . . I’m going to ask you
to follow the law. I’m going to ask you to do your duty.” 714 So. 2d at
421. This Court found the comments improper because they “implied
that the jury was required by law to return a recommendation of
death.” Braddy v. State, 111 So. 3d 810, 851 (Fla. 2012) (emphasis in
original) (quoting Wade v. State, 41 So. 3d 857, 871 (Fla. 2010)
(addressing the holding in Urbin)); see also Davis v. State, 136 So. 3d
1169, 1207 (Fla. 2014) (“[T]his Court has concluded that it is
improper for the State to tell jurors that ‘the only proper recommenda-
tion to this court is a recommendation of death’ or that the jurors have
a legal duty to recommend the ‘appropriate punishment’ of death.”).
Here, however, the prosecutor’s comment that the jurors “should”
vote for a sentence of death did not imply that they were required by
law to do so. Indeed, immediately before the comment, the prosecutor
correctly told the jurors that they are never compelled to vote for
death. Thus, the allegedly improper comment was not error, much less
fundamental error.

Next, Bright argues that the prosecutor misstated the burden of
proof for mitigating circumstances. Again, Bright’s counsel did not
object to the following comment:

Then you go, okay, what—what mitigation has been proven? And
remember, we talked about that mitigation doesn’t have to be proven
beyond a reasonable doubt. It’s just a reasonable certainty.

This Court has held that a mitigating circumstance exists where it
is established by the greater weight of the evidence. See Diaz v. State,
132 So. 3d 93, 117 (Fla. 2013) (stating that established law recognizes
“that mitigating factors [must] be ‘established by the greater weight of
the evidence’ ” (quoting Mansfield v. State, 758 So. 2d 636, 646 (Fla.
2000))); Bolin v. State, 117 So. 3d 728, 740 (Fla. 2013) (“The trial
court must find a mitigating circumstance if it ‘has been established by

the greater weight of the evidence.’ ” (quoting Coday v. State, 946 So.
2d 988, 1003 (Fla. 2006))). Thus, as the State properly acknowledges,
the prosecutor’s comment that the mitigation must be proven to a
reasonable certainty was erroneous.

In determining whether a comment found to be improper consti-
tutes fundamental error, this Court’s consideration “include[s]
whether the statement was repeated and whether the jury was
provided with an accurate statement of the law after the improper
comment was made.” Poole, 151 So. 3d at 415. Here, the prosecutor
did not repeat the improper burden of proof in closing argument.
Additionally, the final jury instructions read by the trial court to the
jury included an accurate statement of the law on the burden of proof
regarding mitigating circumstances.14 We therefore find that the
prosecutor’s single misstatement of the law was not so harmful that
the sentence of death could not have been obtained without the
assistance of the error. Accordingly, the prosecutor’s comment does
not rise to the level of fundamental error. See Kaczmar v. State, 228
So. 3d 1, 12 (Fla. 2017) (finding that prosecutor’s improper character-
ization of mitigating evidence did not rise to the level of fundamental
error where comment was made only once, and the trial court read the
standard jury instructions, which included an accurate statement of the
law).

Finally, Bright argues that the prosecutor mischaracterized
mitigation as a “credit” for Bright. The comments, to which defense
counsel did not object, are as follows:

Defendant’s character? I guess they’re going to say—and he did. He
served nine years. We’ve got to give him credit for that. He served
nine years in the Marines. . . . Defense is going to go, well, hold on. At
one point, he saved some aircraft that potentially could have crashed
and potentially saved the life of an airman that was going to fly. He
should get credit for that.

Bright appears to be arguing that the prosecutor improperly told the
jury that the process of weighing aggravating factors and mitigating
circumstances is a quantitative analysis. See, e.g., Taylor v. State, 937
So. 2d 590, 601 (Fla. 2006) (holding that the process of weighing
aggravating and mitigating circumstances during capital sentencing
proceedings is not a quantitative comparison). The prosecutor’s
comments, however, are more properly read as the State’s acknowl-
edgment that Bright’s service in the Marines, including his action of
discovering a potentially fatal mechanical problem with an aircraft,
constitutes a mitigating circumstance. A review of the prosecutor’s
entire closing argument shows that no other proposed mitigation was
characterized as a “credit” for Bright. Accordingly, the prosecutor did
not impermissibly argue to the jury that its weighing process should
be conducted by comparing the number of aggravating factors with
the number of mitigating circumstances.

Bright also contends that the cumulative effect of the prosecutor’s
improper remarks constituted fundamental error. See Card, 803 So.
2d at 622 (“We do not examine allegedly improper comments in
isolation. Rather, the Court examines the totality of the errors in the
closing argument and determines whether the cumulative effect of the
numerous improprieties deprived the defendant of a fair penalty phase
hearing.”). A review of the unobjected-to comments made by the
prosecutor, however, shows that only one comment was improper—
the misstatement of law as to burden of proof for mitigators—and that
this single error did not rise to the level of fundamental error. A single
improper comment in closing argument does not support a cumulative
error analysis. See, e.g., Diaz, 132 So. 3d at 118 (“[A] cumulative
error claim fails when there are not multiple errors.”); Johnson v.
State, 104 So. 3d 1010, 1029 (Fla. 2012) (“The defendant], however,
has failed to identify multiple instances of error. And because multiple
errors did not occur in this case, [the defendant]’s claim of cumulative
error must fail.”). Accordingly, Bright’s claim of cumulative error



Headnotes and indexes are copyrighted and may not be duplicated by photocopying, printing,
or other means without the express permission of the publishers. 1-800-351-0917

45 Fla. L. Weekly S116 SUPREME COURT OF FLORIDA

fails as well.
Because none of the allegedly improper comments—either

individually or cumulatively—rise to the level of fundamental error,
Bright is not entitled to relief with regard to this claim. See Braddy,
111 So. 3d at 846 (“Likewise if any unpreserved improper comments
do not individually or cumulatively constitute fundamental error, we
will not reverse [the defendant’s] sentence.”).

C. Especially Heinous, Atrocious, or Cruel
Aggravating Factor

Bright argues that there was insufficient evidence to support the
trial court’s finding of the “especially heinous, atrocious, or cruel”
(HAC) aggravator. § 921.141(6)(h), Fla. Stat. (2017). Specifically,
Bright contends that the evidence was insufficient to support the
finding of the HAC aggravator because there is no evidence that King
was conscious and aware of his impending death. Because we find that
there was competent, substantial evidence that King was conscious
and aware of impending death, Bright’s claim is without merit.

“When reviewing claims alleging error in the application of
aggravating factors, this Court does not reweigh the evidence.”
McGirth v. State, 48 So. 3d 777, 792 (Fla. 2010); accord Willacy v.
State, 696 So. 2d 693, 695 (Fla. 1997) (“[I]t is not this Court’s
function to reweigh the evidence to determine whether the State
proved each aggravating circumstance beyond a reasonable doubt—
that is the trial court’s job.”). Instead, “[i]n reviewing an aggravating
factor challenged on appeal, this Court’s task ‘is to review the record
to determine whether the trial court applied the right rule of law for
each aggravating circumstance and, if so, whether competent
substantial evidence supports its finding.’ ” Douglas v. State, 878 So.
2d 1246, 1260-61 (Fla. 2004) (quoting Willacy, 696 So. 2d at 695).

This Court has previously defined the HAC aggravator as follows:
It is our interpretation that heinous means extremely wicked or
shockingly evil; that atrocious means outrageously wicked and vile;
and, that cruel means designed to inflict a high degree of pain with
utter indifference to, or even enjoyment of, the suffering of others.
What is intended to be included are those capital crimes where the
actual commission of the capital felony was accompanied by such
additional acts as to set the crime apart from the norm of capital
felonies—the conscienceless or pitiless crime which is unnecessarily
torturous to the victim.

Hernandez v. State, 4 So. 3d 642, 668-69 (Fla. 2009) (quoting State v.
Dixon, 283 So. 2d 1, 9 (Fla. 1973)). The HAC aggravator focuses on
the means and manner of the victim’s death and the immediate
circumstances surrounding the death. See Pham v. State, 70 So. 3d
485, 497 (Fla. 2011); McGirth, 48 So. 3d at 794. “[I]n order to support
a finding of this aggravator, ‘the evidence must show that the victim
was conscious and aware of impending death.’ ” King v. State, 130 So.
3d 676, 684 (Fla. 2013) (quoting Douglas, 878 So. 2d at 1261).
However, “the victim’s perception of imminent death need only last
seconds for this aggravator to apply.” Gonzalez, 136 So. 3d at 1157;
see also Buzia v. State, 926 So. 2d 1203, 1214 (Fla. 2006) (finding that
victim was aware of impending death “[w]hether this state of
consciousness lasted minutes or seconds” and upholding HAC
aggravator). Relevant here, “[t]his Court has ‘consistently upheld
HAC in beating deaths.’ ” Douglas, 878 So. 2d at 1261 (quoting
Lawrence v. State, 698 So. 2d 1219, 1222 (Fla. 1997)); accord King,
130 So. 3d at 684; see also, e.g., Buzia, 926 So. 2d at 1214 (upholding
the HAC aggravator where victim was struck with a fist and an ax and
was awake and aware for at least part of the ordeal); Dennis v. State,
817 So. 2d 741, 766 (Fla. 2002) (upholding finding of HAC aggrava-
tor where victims suffered skull fractures as a result of beating and
were conscious for at least part of the attack); Beasley v. State, 774 So.
2d 649, 671 (Fla. 2000) (holding that competent, substantial evidence

supported the trial court’s finding of the HAC aggravator where
victim suffered blunt trauma to the head by a hammer and was not
rendered immediately unconscious as evidenced by defensive
injuries).

Bright contends that the evidence was insufficient to support the
trial court’s finding of HAC because there is no evidence that King
was conscious and aware of his impending death. Specifically, Bright
relies upon Dr. Rao’s testimony during cross-examination that each
blow to the head that caused a skull fracture could have caused death
by itself. Bright’s argument, however, ignores case law from this
Court explaining that “[t]he existence of defensive wounds is relevant
to the HAC analysis.” King, 130 So. 3d at 684. Where, like here, the
sequence of injuries cannot be established, this Court has found that
evidence of defensive wounds indicates that the victim was conscious
and aware of impending death. For example, in King, this Court
concluded that the trial court’s finding of the HAC aggravator was
supported by competent, substantial evidence where the medical
examiner testified that the victim was struck seventeen times with a
hammer. Id. at 686. “Three of the blows were to the head, which
would have been fatal and rendered the victim unconscious.” Id. at
680. Although the medical examiner could not testify to the sequence
of the blows inflicted on the victim, this Court found that “[t]he
defensive wounds to the victim’s hand and arm clearly demonstrate
that the victim was conscious and aware of her impending death and
attempting to fend off the attack.” Id. at 685.

Similarly, in Douglas, the medical examiner could not determine
the sequence of injuries to the victim, who died of blunt head trauma,
and testified that “if the first injury inflicted was one of the more
severe [the victim] could have been rendered unconscious.” 878 So.
2d at 1251, 1262. On appeal, the defendant argued that the evidence
left open the possibility that the victim lost consciousness after the first
blow. Id. at 1262. This Court upheld the trial court’s finding of the
HAC aggravator, relying upon the medical examiner’s testimony that
it was “not likely” that the victim was rendered unconscious by the
first blow given that she turned her head during the beating and
suffered defensive wounds to her hands and forearms. Id.; see also
Boyd v. State, 910 So. 2d 167, 191 (Fla. 2005) (finding that “[w]hile
the exact order of wounds could not be established, there was
competent, substantial evidence to support the trial court’s finding that
[the victim] was alive and conscious for some of the attack, and was
struggling with her attacker” where victim sustained defensive
wounds); Beasley, 774 So. 2d at 670 (rejecting defendant’s argument
that the murder was not HAC because the victim might have been
rendered immediately unconscious by blows from a hammer where
evidence of defensive wounds existed).

Here, there was competent, substantial evidence in the record to
support the finding of the HAC aggravator. Dr. Rao testified that King
received thirty-eight blunt impact injuries to his head and about
twenty injuries to his extremities and that the injuries were consistent
with being caused by a hammer. Dr. Rao also testified that King was
alive when these injuries were inflicted and that he suffered. Signifi-
cantly, King had numerous defensive wounds: bruising on his left
arm; a fracture of his left ulna; abrasions and bruising of the entire
back of his left hand; bruising and abrasions on his right forearm and
back of his right hand; and an abrasion and laceration on his left knee.
Although Dr. Rao testified on cross-examination that each blow to the
head that caused a skull fracture and brain injury could have caused
death by itself, Dr. Rao also opined that King’s defensive wounds
evidenced that he was not rendered unconscious after one blow. Thus,
competent, substantial evidence supports the finding of the HAC
aggravator.

Bright relies on Williams v. State, 37 So. 3d 187 (Fla. 2010), in
support of his argument that there is insufficient evidence to support
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the trial court’s finding of the HAC aggravator. In Williams, this Court
struck the HAC aggravator, concluding that given the lack of any
defensive wounds and the speculative nature of other evidence relied
upon by the trial court, there was no evidence to support the trial
court’s finding that the victim was conscious and aware of impending
death. Id. at 200-01. As Dr. Rao’s testimony established that King
suffered defensive wounds, Williams is not analogous. Bright’s
reliance on Elam v. State, 636 So. 2d 1312 (Fla. 1994), is also
misplaced. In Elam, this Court held that the trial court erred in finding
the HAC aggravator where, although the victim suffered “defensive
wounds, the medical examiner testified that the attack took place in a
very short period of time (‘could have been less than a minute, maybe
even half a minute’), the defendant was unconscious at the end of this
period, and never regained consciousness.” Id. at 1314. This Court
subsequently declined to apply Elam in Rolling v. State, 695 So. 2d
278 (Fla. 1997), where the evidence demonstrated that the victim, who
was stabbed while asleep in her bed, “sustained several defensive
wounds to her arms and leg, and did not die instantaneously.” Id. at
296. We find the instant case more akin to Rolling, where King’s
defensive wounds negate the possibility that he was rendered
immediately unconscious after in initial blow to the head. Cf. Perez v.
State, 919 So. 2d 347, 378-79 (Fla. 2005) (finding Elam “clearly
distinguishable” where victim suffered defensive wounds and blunt
force trauma to the head, was stabbed ninety-four times, and the
medical examiner testified that the victim “would have lost conscious-
ness within a matter of a few seconds to as much as two minutes” after
receiving the fatal stab wound).

Because competent, substantial evidence supports the finding of
the HAC aggravator as to the murder of King, Bright is not entitled to
relief on this claim.

D. Mitigating Circumstances
Bright also argues that the trial court erred in rejecting the two

statutory mitigating circumstances presented with respect to both
murders: (1) that Bright committed the murders while he was “under
the influence of extreme mental or emotional disturbance,” §
921.141(7)(b), Fla. Stat. (2107), and (2) that Bright’s “capacity . . . to
appreciate the criminality of his . . . conduct or to conform his . . .
conduct to the requirements of law was substantially impaired,” §
921.141(7)(f), Fla. Stat. (2017). Bright further argues that the trial
court abused its discretion in assigning no weight to the nonstatutory
mitigating circumstance of his abusive childhood. As explained
below, we find the trial court did not abuse its discretion by not finding
that either statutory mitigating circumstance was established or by
assigning no weight to the nonstatutory circumstance of Bright’s
abusive childhood.

“Where it is clear that the trial court has considered all evidence
presented in support of a mitigating factor, the court’s decision as to
whether that circumstance is established will be reviewed only for
abuse of discretion.” Ault v. State, 53 So. 3d 175, 186-87 (Fla. 2010).
A trial court’s determinations on the issue will be upheld when
supported by competent, substantial evidence. Hoskins v. State, 965
So. 2d 1, 17 (Fla. 2007). “A trial court must find a proposed mitigating
circumstance when the defendant has established that mitigator
through competent, substantial evidence.” Oyola v. State, 99 So. 3d
431, 444 (Fla. 2012). “A trial court may reject a defendant’s claim that
a mitigating circumstance has been proved, however, provided that
the record contains ‘competent substantial evidence to support the trial
court’s rejection of these mitigating circumstances.’ ” Nibert v. State,
574 So. 2d 1059, 1062 (Fla. 1990) (quoting Kight v. State, 512 So. 2d
922, 933 (Fla. 1987)). “A mitigator may . . . be rejected if the testi-
mony supporting it is not substantiated by the actions of the defendant,
or if the testimony supporting it conflicts with other evidence.” Oyola,

99 So. 3d at 445. With regard to expert opinion testimony, “[e]ven
uncontroverted opinion testimony can be rejected, especially when it
is hard to reconcile with the other evidence presented in the case.”
Philmore v. State, 820 So. 2d 919, 936 (Fla. 2002). With these
principles in mind, we address each of Bright’s arguments in turn.

1. Extreme Mental or Emotional Disturbance Mitigator
Bright argues that the trial court erred in failing to find the statutory

mitigating circumstance that he committed the murders while under
the influence of extreme mental or emotional disturbance.15 Because
there is competent, substantial evidence in the record to support the
trial court’s finding, we disagree.

In support of his argument, Bright relies upon Dr. Gold’s testimony
that he diagnosed Bright with PTSD. Dr. Gold testified that Bright’s
PTSD played a role in this case because Bright perceived that he was
in danger in his home, which was impacted by the trauma of his
childhood abuse. Dr. Gold further opined that as a result of Bright’s
mounting sense of fear in his home, Bright killed King and Brown
while he was under the influence of extreme mental or emotional
disturbance. Unlike Dr. Gold, however, Dr. Krop, who evaluated
Bright shortly after the murders in 2008 and 2009, did not diagnose
Bright with PTSD. Dr. Krop testified that there were several reasons
he did not diagnose Bright with PTSD at the time of his evaluation.
First, records Dr. Krop reviewed from the time Bright received
treatment from the Veteran’s Administration contained no indication
of PTSD. Second, as reflected in a report authored by Dr. Krop in
August 2008, Bright stated that he had a normal childhood, free from
abuse and trauma. Furthermore, the psychological testing Dr. Krop
conducted on Bright, including the Beck Anxiety Inventory, Beck
Depression Inventory, and the MMPI-2, did not suggest a basis for a
PTSD diagnosis. Thus, the trial court’s finding that the extreme
mental or emotional disturbance mitigator was not established was
supported by competent, substantial evidence in the record that Bright
was not suffering from PTSD at the time of the murders.

We therefore conclude that the trial court did not abuse its discre-
tion in rejecting this proposed mitigating circumstance. See Foster v.
State, 679 So. 2d 747, 755 (Fla. 1996) (“As long as the court consid-
ered all of the evidence, a trial judge’s determination of lack of
mitigation will stand absent a palpable abuse of discretion.”).

2. Capacity to Appreciate the Criminality of Conduct or
Conform Conduct to the Requirements of Law

Bright next argues that he presented unrebutted expert testimony
through Dr. Gold that his capacity to appreciate the criminality of his
conduct or to conform his conduct to the requirements of law was
substantially impaired, and that the trial court abused its discretion in
rejecting this mitigator. Bright’s claim is without merit.

“A mitigator may . . . be rejected if the testimony supporting it is
not substantiated by the actions of the defendant, or if the testimony
supporting it conflicts with other evidence.” Oyola, 99 So. 3d at 445.
Indeed, even “[w]hen expert opinion evidence is presented, it ‘may be
rejected if that evidence cannot be reconciled with the other evidence
in the case.’ ” Williams, 37 So. 3d at 204 (quoting Coday, 946 So. 2d
at 1003).

In finding that this mitigator had not been proven by a greater
weight of the evidence, the trial court stated as follows in its sentenc-
ing order:

Defendant took actions immediately after committing the crimes that
suggest he was attempting to conceal his identity. Defendant used and
then disposed of gloves in order to conceal his fingerprints, he hid the
murder weapon, and he fled his home. All of these actions are
consistent with someone who understands their actions are wrong and
is attempting to avoid the repercussions of what they have done.

As this Court explained in Ault, 53 So. 3d 175, a defendant’s purpose-
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ful actions after the crime indicating that the defendant was aware of
the criminality of his conduct may be sufficient to reject a defendant’s
claim that this mitigator applies. In Ault, the defendant admitted that
he murdered the victims out of fear of going to jail, placed the victims’
bodies in his attic, and lied to the victims’ mother and the police
regarding his knowledge of the victims’ disappearance. Id. at 189.
This Court found that the record demonstrated that the defendant was
not substantially impaired in his ability to appreciate the criminality
of his conduct or to conform his conduct to the requirements of the
law, explaining:

We have upheld a trial court’s rejection of this mitigating circum-
stance when a defendant’s actions during and after the crime has
indicated that he was aware of the criminality of his conduct. In
Nelson v. State, 850 So. 2d 514, 531 (Fla. 2003), for example, we
upheld the trial court’s ruling where the defendant removed the victim
from her home after sexually assaulting her, drove to two separate
orange groves before killing her, and lied to police about the crime.
We found that the defendant’s “purposeful actions [were] indicative
of someone who knew those acts were wrong and who could conform
his conduct to the law if he so desired.” Id. Similarly, in Hoskins v.
State, 965 So. 2d 1, 18 (Fla. 2007), we found that the trial court
properly rejected the defendant’s inability “to appreciate the criminal-
ity of his conduct” as mitigation where, after raping the victim,
“Hoskins’s purposeful actions in binding and gagging [the victim]
before placing her in the trunk, driving to his parents’ home six hours
away, borrowing a shovel, driving to a remote area where he killed
[the victim], and then telling his brother he hit a possum when blood
was noticed dripping from the rear wheel well [were] indicative of
someone who knows his conduct is wrong.”

53 So. 3d at 188-89 (alterations in original).
Here, Bright’s purposeful actions after the murders are indicative

of someone who knew that his actions were criminal and could
conform his conduct to the law. Specifically, there was testimony that
Bright fled his home after the murders. Additionally, there was
testimony from a crime scene investigator and police officers from the
Jacksonville Sheriff’s Office that Bright concealed the murder
weapon by burying it deeply in his backyard. Thus, Bright’s purpose-
ful actions after the murders constitute competent, substantial
evidence to support the trial court’s rejection of this mitigating
circumstance. Accordingly, we reject Bright’s claim on this issue.

3. The Existence of Any Other Factors in the
Defendant’s Background That Would Mitigate

Against Imposition of the Death Penalty
Bright also argues that the trial court abused its discretion in

assigning no weight to the nonstatutory mitigating circumstance that
Bright was the victim of childhood abuse and neglect. This argument
is without merit.

“A trial court’s decision with regard to the weight to be assigned to
a mitigating circumstance that it determines has been established is
‘within the trial court’s discretion, and its decision is subject to the
abuse-of-discretion standard.’ ” Perez, 919 So. 2d at 372 (quoting
Kearse v. State, 770 So. 2d 1119, 1133 (Fla. 2000)); accord Allen v.
State, 137 So. 3d 946, 967 (Fla. 2013). This includes the discretion to
assign an established mitigating circumstance no weight. Trease v.
State, 768 So. 2d 1050, 1055 (Fla. 2000) (“We hereby recede from our
opinion in Campbell [v. State, 571 So. 2d 415, 420 (Fla. 1990] to the
extent it disallows trial courts from according no weight to a mitigat-
ing factor and recognize that there are circumstances where a
mitigating circumstance may be found to be supported by the record,
but given no weight.”); accord Mullens v. State, 197 So. 3d 16, 30
(Fla. 2016) (stating that a trial court “may conclude that a particular
mitigating circumstance exists, but assign it no weight”). Under the
abuse of discretion standard, a trial court’s determination as to the

weight assigned to a mitigating circumstance will be upheld unless
“no reasonable [person] would take the view adopted by the trial
court.” Perez, 919 So. 2d at 372 (alteration in original) (quoting
Trease, 768 So. 2d at 1053 n.2.).

This Court addressed a trial court’s refusal to grant nonstatutory
mitigating circumstances any weight in Cox v. State, 819 So. 2d 705
(Fla. 2002). In Cox, the trial court assigned slight or no weight to the
“mitigating nature of [the defendant’s] childhood.” Id. at 722. In
finding that the trial court did not abuse its discretion in assigning no
weight to certain mitigating circumstances, this Court reasoned that
the trial court “simply attempted to place the appellant’s mitigation
evidence in context. The trial court’s holdings regarding certain of the
appellant’s proffered mitigators resulted from an absolute dearth of
evidence contained in the record supporting the notion that the cited
mitigators are relevant to the defendant in the instant case.” Id. at 723
(footnote omitted). The trial court’s “attempt[ ] to place the appellant’s
mitigation evidence in context” was demonstrated in the trial court’s
statement that:

While the evidence supports the existence of his heightened anxiety
in dealing with other people, the evidence does not support any
conclusions or even speculations as to how it contributed to Mr. Cox’s
decisions and actions that led to [the victim’s] death. . . . Thus, while
established by Dr. McMahon’s opinion, the court declines to afford
any weight to this circumstance.

Id. at 723 n.15.
Here, the trial court found that the nonstatutory mitigating

circumstance of Bright’s childhood abuse and neglect had been
established but assigned it no weight, concluding:

More notably, there is a disconnect between Defendant’s trauma and
the offenses. Once Defendant left his home and joined the military he
was a productive member of society and there is no evidence that the
trauma in his childhood prevented him from living like a normal
person. Therefore, the Court finds that the non-statutory mitigators
under this heading have been established, however, the Court assigns
no weight to these mitigators.

Thus, as in Cox, the trial court in the present case simply placed the
mitigation evidence in the context of the other evidence presented.
Specifically, the trial court considered the mitigating circumstance of
Bright’s childhood in the context of Bright’s subsequent ability as an
adult to serve in the military and function productively such that the
abuse and neglect Bright suffered as a child were shown to have no
real bearing on Bright’s action in committing the murders.

Accordingly, because we cannot conclude that no reasonable
person would have assigned the mitigating circumstance of Bright’s
childhood abuse and neglect no weight, we conclude that the trial
court did not abuse its broad discretion in assigning no weight to this
mitigating circumstance.

E. Proportionality
Finally, Bright argues that the sentences of death are disproportion-

ate because his case is not among the most aggravated and least
mitigated of first-degree murder cases. We find that the sentence of
death is proportionate in both murders.

This Court has explained proportionality review as follows:
This Court reviews the proportionality of each death sentence “to

determine whether the crime falls within the category of both the most
aggravated and the least mitigated of murders, thereby assuring
uniformity in the application of the [death] sentence.” Anderson v.
State, 841 So. 2d 390, 407-08 (Fla. 2003) (citation omitted). In
conducting its proportionality review, this Court does not compare the
number of aggravating and mitigating circumstances. Pham v. State,
70 So. 3d 485, 500 (Fla. 2011). Rather, “the Court looks at the totality
of the circumstances to determine if death is warranted in comparison
to other cases where the sentence of death has been upheld.” Id.
(quoting England v. State, 940 So. 2d 389, 408 (Fla. 2006)).
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Cozzie v. State, 225 So. 3d 717, 734 (Fla. 2017). A proportionality
review therefore entails “a qualitative review by this Court of the
underlying basis for each aggravator and mitigator rather than a
quantitative analysis.” Urbin, 714 So. 2d at 416.

Although the same mitigating circumstances apply, the jury found
different aggravating factors for each murder. Because it has fewer
aggravating factors, we first address the murder of Brown.

As to the murder of Brown, a unanimous jury and the trial court
found one aggravating factor—that Bright was previously convicted
of a capital felony or a felony involving the use or threat of violence to
a person or both (great weight). The aggravator was based upon
Bright’s contemporaneous murder of King and his 1990 conviction
for armed robbery. With regard to mitigating circumstances, the jury
found the nonstatutory mitigator that there existed other factors in
Bright’s character, background, or life or the circumstances of the
offense mitigating against the imposition of the death penalty to be
established by a vote of one to eleven. Within this catch-all mitigator,
the trial court found thirty-eight nonstatutory mitigating factors were
established, grouped them into six categories, and assigned each
category little or no weight. As explained above, we find no abuse of
discretion in the trial court finding that no statutory mitigating
circumstances had been established.

“[T]his Court has indicated that where only a single valid aggravat-
ing circumstance exists, a sentence of death may be inappropriate.”
Mullens, 197 So. 3d at 35. However, where the “single aggravator . . .
involved a prior murder or manslaughter,” this Court has upheld a
sentence of death. Green v. State, 975 So. 2d 1081, 1088 (Fla. 2008);
accord Almeida v. State, 748 So. 2d 922, 933 (Fla. 1999) (“[T]his
Court has affirmed the death penalty in single-aggravator cases where
a prior murder was involved.”).

For example, in Bolin, 117 So. 3d at 728, this Court upheld a death
sentence based on a single prior violent felony aggravator where that
aggravator involved another murder, and the mitigation was not
substantial. In Bolin, Bolin stabbed and beat the victim to death. The
death sentence was found to be proportionate where the trial court
found one aggravator—previously convicted of another capital felony
or of a felony involving the use or threat of violence to the person—
and assigned it great weight. The aggravator was based upon Bolin’s
conviction for another first-degree murder, a kidnapping and rape
conviction, and a conviction for felonious assault. Id. at 742. In
mitigation, the trial court found:

(1) age of defendant at time of crime (24)—little weight; and (2) the
following statutory catch-all mitigator of any other factors in the
defendant’s background that would mitigate against imposition of the
death penalty: (a) defendant suffered from the effects of his mother’s
alcoholism and his own substance abuse—little weight; (b) defendant
was abused as a child—some weight; (c) defendant had a poor and
unstable childhood—little weight; (d) defendant had sporadic minimal
education—little weight; (e) defendant received his GED while
incarcerated—little weight; (f) defendant developed skills which
included welding, electrical, plumbing, and small machinery skills—
little weight; (g) defendant saved the life of another—little weight; (h)
defendant was gainfully employed at the time—little weight; (i)
defendant behaved appropriately at trial—little weight; (j) defendant
has adapted to institutional living and had not received any disciplin-
ary reports—little weight; (k) defendant has been married for eleven
years and he seems to maintain that relationship, considering the
obvious limitations—little weight; and (l) defendant’s physical and
mental medical history indicates several problems—little weight.
Additionally, the trial court gave some weight to a finding of some
mental or emotional disturbance.

Id. at 741. After considering the facts underlying the prior violent
felony aggravator and noting that the aggravator is one of the most
weighty, this Court characterized the mitigation, which included

nonstatutory mitigation similar to that of Bright, as well as “some
mental or emotional disturbance,” as being of “insubstantial effect”
and found the death sentence to be proportionate. Id. at 742; see also,
e.g., Sheppard v. State, 151 So. 3d 1154 (Fla. 2014) (finding death
sentence to be proportionate where trial court found a single aggrava-
tor of violent felony conviction based upon an almost contemporane-
ous murder and earlier violent felonies committed as a juvenile,
statutory mitigator of age, and fifteen nonstatutory mitigators);
Rodgers v. State, 948 So. 2d 655, 672 (Fla. 2006) (finding death
penalty proportionate where the trial court found a single aggravator
of prior violent felony conviction based on prior convictions for
robbery and manslaughter and “insubstantial mitigation” consisting
of statutory mitigation based on impoverished background and
nonstatutory mitigation); Ferrell v. State, 680 So. 2d 390 (Fla. 1996)
(finding death sentence proportionate where the trial court found a
single aggravator of prior violent felony conviction based on second-
degree murder and several nonstatutory mitigating circumstances).

This Court has also found the death sentence proportionate where
the single aggravator was based in part upon a contemporaneous
murder and mitigation was insubstantial. In Bevel v. State, 983 So. 2d
505 (Fla. 2008), Bevel shot and killed two victims, Stringfield and
Sims, and attempted to kill a third. As to the murder of Stringfield, the
trial court found only one aggravating factor, that the defendant was
previously convicted of a capital offense or of a felony involving the
use or threat of violence to some person, and assigned it very great
weight. Id. at 513. The prior violent felony aggravator was based upon
the contemporaneous murder of Sims, the attempted murder of the
third victim, and a prior attempted robbery conviction. The trial court
found six nonstatutory mitigating circumstances and assigned most
little or very little weight.16 Even though it was a single aggravator
case, this Court found the death penalty proportionate given the
“minimal nonstatutory mitigation” and the facts upon which the
aggravator was based, i.e., the contemporaneous murder of Sims, an
attempted murder, and a prior robbery. Id. at 525. Indeed, in reaching
its conclusion, this Court stated that in looking at the totality of the
circumstances, it had to consider the facts upon which the prior violent
felony aggravator was based. See id. at 524.

Bright argues that his case is analogous to Nibert, 574 So. 2d at
1059, where this Court found a death sentence based on a single
aggravator and substantial mitigation to be disproportionate. In
Nibert, Nibert stabbed the victim to death while the two were drinking.
Id. at 1059-60. The trial court found one aggravating factor—that the
murder was committed in an especially heinous, atrocious, or cruel
manner. Id. at 1061. The trial court found no statutory mitigating
circumstances and “possible” nonstatutory mitigation that Nibert had
been abused as a child. Id. On appeal, this Court found that the trial
court erred in rejecting the nonstatutory mitigating circumstance of
childhood abuse, as Nibert presented uncontroverted evidence that his
mother was an abusive alcoholic who beat him daily. Id. at 1062. This
Court also found that the trial court should have found the statutory
mitigating circumstances that Nibert lacked the capacity to conform
his conduct to the requirements of the law and that Nibert was under
the influence of extreme emotional or mental disturbance. Id. at 1062-
63. Concluding that the death penalty was disproportionate, this Court
noted that “[t]his case involves substantial mitigation, and we have
held that substantial mitigation may make the death penalty inappro-
priate even when the aggravating circumstance of heinous, atrocious,
or cruel has been proved.” Id. at 1063. We find that Nibert is distin-
guishable from the instant case. While, as in this case, the mitigating
circumstances in Nibert included childhood abuse, unlike the instant
case, they included additional mitigating circumstances—that
Nibert’s capacity to control his behavior was substantially impaired
and that Nibert was under the influence of extreme mental or emo-
tional disturbance. Moreover, in Nibert, the record showed that Nibert
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was drinking when he committed the murder and that Nibert lacked
control over his behavior when he drank. Id. Here, however, there is
no evidence Bright was intoxicated or under the influence of drugs
when he murdered King and Brown.

We hold the death sentence for Brown’s murder to be proportion-
ate. Although Bright’s death sentence for Brown’s murder was based
on a single prior violent felony aggravator, that one aggravator was
based on two crimes—the contemporaneous murder of King and the
1990 conviction for an armed robbery Bright committed with a knife.
The circumstances of the contemporaneous murder were brutal.
Bright beat King to death, causing thirty-eight blunt impact injuries to
his head and about twenty to his extremities. Dr. Rao testified that
King was alive when the injuries were inflicted, and King suffered
extensive defensive wounds. The trial court assigned this aggravator
great weight, and this Court has stated that the prior violent felony
aggravator is one of the most weighty aggravating circumstances in
Florida’s statutory sentencing scheme. See Bolin, 117 So. 3d at 742;
Armstrong v. State, 73 So. 3d 155, 175 (Fla. 2011). Bright argues that
the circumstances surrounding the prior violent felony aggravator are
not compelling, speculating that Bright’s attack may have been
provoked because live rounds were found on top of the television and
in the carpet and gunpowder residue was found next to the couch. This
argument is not persuasive, however, given that a detective from the
Jacksonville Sheriff’s Office testified that neither King nor Brown had
gunshot residue on his hands. With regard to mitigation, the trial court
found that six categories of nonstatutory mitigation were established,
but assigned them little or no weight: (1) Bright was the victim of child
abuse and neglect (no weight); (2) Bright’s military career (little
weight); (3) Bright’s history of drug and alcohol abuse (little weight);
(4) Bright’s positive relationships with others (little weight); (5)
Bright’s good and mannerly behavior during court proceedings (no
weight); and (6) Bright’s behavior while incarcerated (no weight).
This Court has considered similar nonstatutory mitigation to be of
“insubstantial effect.” See Bolin, 117 So. 3d at 742. Given the totality
of the circumstances, including the weighty aggravator of a prior
violent felony that was based upon a brutal, contemporaneous murder
and our review of the mitigation, we conclude that the death sentence
for Brown’s murder is proportionate when compared to other single
aggravator cases where the single aggravator was weighty and the
mitigation was not substantial.

The sentence of death for the murder of King is proportionate as
well. As with the murder of Brown, the jury and the trial court found
the prior violent felony aggravator for the murder of King (great
weight). This aggravator was based in part on the contemporaneous
brutal beating death of Brown and Bright’s 1990 conviction for armed
robbery. However, the jury and trial court additionally found the HAC
aggravator for the murder of King, which the trial court assigned great
weight. As explained above, there is competent, substantial evidence
to support the finding of the HAC aggravator. “Qualitatively, prior
violent felony and HAC are among the weightiest aggravators set out
in the statutory sentencing scheme.” Hodges v. State, 55 So. 3d 515,
542 (Fla. 2010)); accord Jordan v. State, 176 So. 3d 920, 936 (Fla.
2015); Gonzalez, 136 So. 3d at 1167; see also Fletcher v. State, 168
So. 3d 186, 220 (Fla. 2015) (“[T]he HAC aggravator is among the
weightiest of the aggravating circumstances.”). Bright argues that the
HAC aggravator must be considered in light of the fact that Bright felt
fearful of King and Brown because they were threatening him in his
home. This argument is unpersuasive as there was no evidence
presented at the penalty phase proceeding that Bright was in fear of
Brown or King, which Bright’s counsel conceded below.17 Regarding
the mitigation, as the mitigating circumstances were the same for both
murders, our consideration of the mitigating circumstances for the
murder of Brown applies equally for the murder of King.

Under the totality of the circumstances, Bright’s sentence of death

for the murder of King is proportionate in relation to other death
sentences this Court has upheld with similar aggravation and similar
or more substantial mitigation. See, e.g., Merck v. State, 975 So. 2d
1054 (Fla. 2007) (finding death sentence proportionate for stabbing
murder where trial court found prior violent felony and HAC
aggravators, statutory age mitigator, and several nonstatutory
mitigators, including a difficult family background, alcohol use the
night of the murder, and a capacity to form positive relationships);
Smithers v. State, 826 So. 2d 916 (Fla. 2002) (upholding death
sentence where victim died from combination of strangulation,
stabbing, and blunt force trauma to the head and trial court found prior
violent felony aggravator, based on contemporaneous murder, and
HAC aggravator, statutory mitigators of under the influence of
extreme mental or emotional disturbance and capacity to appreciate
the criminality of conduct or conform conduct to the requirements of
the law substantially impaired, as well as nonstatutory mitigation);
Singleton v. State, 783 So. 2d 970 (Fla. 2001) (finding death sentence
proportionate where defendant stabbed a supine victim and trial court
found prior violent felony and HAC aggravators and mitigating
circumstances including under the influence of extreme mental or
emotional disturbance, capacity to appreciate the criminality of
conduct or to conform conduct to the requirements of law substan-
tially impaired, alcoholism, and honorable service in the military);
Spencer v. State, 691 So. 2d 1062 (Fla. 1996) (holding death sentence
proportionate where trial court found prior violent felony aggravator
based on contemporaneous convictions for aggravated assault,
aggravated battery, and attempted second-degree murder; the HAC
aggravator; statutory mitigating circumstances of extreme mental or
emotional disturbance and impaired capacity to appreciate criminality
of conduct or to conform conduct to requirements of law; and
nonstatutory mitigating circumstances including drug and alcohol
abuse, sexual abuse, and honorable military record).

Thus, considering the totality of the circumstances in this case, and
in comparison with other death cases, we conclude that the sentences
of death are proportionate for the murders of Brown and King.

III. CONCLUSION
Having considered each of Bright’s claims, we affirm the sentences

of death.
It is so ordered. (CANADY, C.J., and POLSTON, LAWSON, and

MUÑIZ, JJ., concur. LABARGA, J., concurs in result.)
))))))))))))))))))

1See Spencer v. State, 615 So. 2d 688 (Fla. 1993).
2The trial court determined that the State had proven beyond a reasonable doubt the

following statutory aggravators: (1) previous conviction of a felony involving the use
or threat of violence to the person (a 1990 conviction for robbery) (great weight); (2)
previous conviction of a felony involving the use or threat of violence to the person (the
contemporaneous murder of the other victim) (great weight); and (3) the murder was
especially heinous, atrocious, or cruel (HAC) (great weight). 90 So. 3d at 256-57.

3The trial court found one statutory mitigating circumstance—that the murders
were committed while Bright was under the influence of an extreme mental or
emotional disturbance (some weight). The trial court also found nineteen nonstatutory
mitigators:

(1) a long and well-documented history of drug abuse (some weight); (2) Bright
repeatedly sought help for his problems (some weight); (3) remorse (little weight);
(4) Bright was afraid of the victims and took steps to remove them from his house
(little weight); (5) ten years of service in the USMC with two honorable discharges
and a third discharge under honorable circumstances (considerable weight); (6)
Bright has skills as a mechanic and served as an aviation mechanic in the USMC
(some weight); (7) Bright’s actions as a USMC aviation mechanic likely saved
lives (some weight); (8) Bright mentored young mechanics (some weight); (9)
Bright was a good employee (some weight); (10) Bright was a loving and giving
boyfriend (slight weight); (11) Bright is a good brother (some weight); (12) Bright
was a good father, and imposition of the death penalty would have a serious,
negative impact on others (slight weight); (13) Bright shares love and support with
his family (slight weight); (14) Bright was a good friend (slight weight); (15) Bright
has been an exceptional inmate (some weight); (16) Bright exhibited good behavior
throughout the court proceedings (slight weight); (17) Bright maintained gainful
employment (considerable weight); (18) Bright is amenable to rehabilitation and
a productive life in prison (slight weight); and (19) Bright has bonded with another
inmate and taught him how to read (slight weight).
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90 So. 3d at 257.
4This Court also affirmed the denial of Bright’s claims that guilt-phase counsel were

ineffective. 200 So. 3d at 737, 742.
5Concerning Bright’s military career, the defense presented the testimony of James

Hernandez, an attorney and retired Marine. Hernandez testified, as he did in Bright’s
first penalty phase proceeding, regarding Bright’s personnel records for the time Bright
served in the Marine Corps. Hernandez testified that during his career in the Marines,
Bright received two awards for good conduct. Bright also received an award called a
Meritorious Mast when, while working as a fighter jet mechanic, he observed a
mechanical difficulty with an aircraft upon take-off and relayed to the pilot to come
down. Bright’s actions prevented a “tragic mishap.” On his last period of active service,
Bright received a “general under honorable conditions” discharge “by reason of alcohol
rehab failure.” The defense also presented the testimony of attorney Michael Bossen,
who testified that Bright’s ex-wife, Bridgett Bright, contacted him early in the morning
of February 19, 2008. He spoke with both Bridgett and Bright on the phone, and Bright
was despondent and cried. When Bossen met Bright the next day at his first appearance,
Bright was very despondent and could not communicate at all.

6Bright requested one finding as to this catch-all provision and therefore the jury
voted on this mitigator as a whole, rather than as to each nonstatutory mitigating
circumstance.

7This category included the following nonstatutory mitigating circumstances: (1)
Bright was forced to work long hours as a child in his father’s junkyard; (2) Bright was
not allowed to play with other children while growing up; (3) Bright’s father made him
work in the junkyard through injury; (4) Bright suffered an eye injury while working
in the junkyard that still affects him; (5) Bright was a victim of violence and abuse; (6)
Bright’s father would beat him for hours at a time, drawing blood, leaving welts, and
rendering him unconscious; (7) Bright grew up extremely poor with no running water,
adequate heating, or trash collection; (8) Bright would wet the bed and was beaten for
it; (9) Bright stuttered and was beaten for that; (10) Bright was choked by his older
brother until he was unconscious; (11) Bright was sexually abused by his older brother;
(12) Bright’s father fired a gun around the house; (13) Bright’s father beat and raped his
mother; (14) Bright’s father was an alcoholic; (15) Bright’s father would disappear for
days and weeks at a time; (16) Bright was a poor student because of his home life; (17)
Bright’s punctuality at school was poor; and (18) Bright ran away from home after high
school.

8This category included the following nonstatutory mitigating circumstances: (1)
Bright served in the Marine Corps for nine years as a jet mechanic; (2) Bright had
multiple promotions in the Marine Corps, including a meritorious promotion; (3)
Bright received two separate awards for good conduct; (4) Bright received a
“meritorious mast” for noticing a problem with a jet upon take-off; (5) Bright served in
the Red Sea and went to Africa for a deployment; (6) Bright attended a noncommis-
sioned officer leadership course where he learned basic leadership skills and discipline;
(7) Bright was presented with a certificate of appreciation; (8) Bright achieved the rank
of sergeant; and (9) Bright received two honorable discharges and one “general under
honorable conditions” discharge from the Marines.

9This category included the nonstatutory mitigating circumstances that Bright
struggled with drugs and alcohol use for decades and has sought help for his substance
abuse problems on multiple occasions.

10This category included the following nonstatutory mitigating circumstances: (1)
Bright took care of his sister when she was young; (2) Bright repaired a roof on his
sister’s house after a hurricane; (3) Bright is a good friend; (4) Bright is very close to his
daughter; (5) Bright is close with his grandchildren; (6) Bright’s family will continue
to foster their relationships with him while he is incarcerated; (7) Bright encouraged his
daughter to go to college; and (8) Bright’s daughter loves him unconditionally and is
grateful for their relationship.

11Because the trial court did not err, we do not reach the State’s argument that Bright
waived fundamental error review by agreeing to the jury instructions.

12The trial court instructed the jury as follows:
Your decision must not be based upon the fact that you feel sorry for anyone or

are angry at anyone.
. . . .
Your decisions should not be influenced by feelings of prejudice, racial or

ethnic bias or sympathy. Your decisions must be based upon the evidence and the
law contained in these instructions.
13See In re Std. Crim. Jury Instrs. in Capital Cases, 214 So. 3d 1236, 1266 (Fla.

2017) (appendix) (“Rules for deliberation. . . . 3. Your decisions must not be based upon
the fact that you feel sorry for anyone or are angry at anyone. . . . 6. Your decisions
should not be influenced by feelings of prejudice, racial or ethnic bias, or sympathy.
Your decisions must be based on the evidence and the law contained in these
instructions.”).

14The trial court instructed the jury as follows:
As explained before these proceedings, the defendant need only establish a
mitigating circumstance by the greater weight of the evidence, which means the
evidence that more than likely—more likely than not tends to establish the
existence of a mitigating circumstance. If you determine by the greater weight of
the evidence that a mitigating circumstance exists, you must consider it established
and give that evidence such weight as you determine it should receive in reaching

your verdict about the appropriate sentence to be imposed.
15The statutory mitigator of extreme emotional disturbance “has been defined as

‘less than insanity, but more emotions than the average man, however inflamed.’ ”
Foster v. State, 679 So. 2d 747, 756 (Fla. 1996) (quoting Duncan v. State, 619 So. 2d
279, 283 (Fla. 1993)).

16The nonstatutory mitigators found were as follows:
(1) the defendant has religious faith and loves his family members (minimal
weight); (2) defendant confessed to the crime (little weight); (3) defendant has
exhibited good behavior in jail (very little weight); (4) defendant exhibited good
behavior in court (little weight); (5) defendant has an IQ of 65 (little weight); and
(6) defendant struggled with the death of his mother (very little weight).

Bevel, 983 So. 2d at 513 n.4.
17As defense counsel stated during the conference on jury instructions:
I’ve agreed that there’s been no evidence presented that [Bright] was in fear at all
of the victims in this case. There was testimony from Miss Jones that she made
efforts to get people out of his house, and Mr. [sic] Gold was also able to corrobo-
rate that. But I’m not going to alleged [sic] in any way that it was the victims.

*        *        *

STATE OF FLORIDA, Appellant/Cross-Appellee v. MARK ANTHONY POOLE,
Appellee/Cross-Appellant. Supreme Court of Florida. Case No. SC18-245. L.T. No.
532001CF007078A0XXXX. April 2, 2020.

[Original Opinion at 45 Fla. L. Weekly S41a]

On February 7, 2020, Poole filed a Motion for Rehearing and
Clarification. We deny rehearing but grant clarification of this Court’s
instructions on remand. Remand for “proceedings consistent with this
opinion” may include resolution of Poole’s remaining penalty-phase
claims that were raised in his postconviction motion but not addressed
on the merits by the trial court in its order. (CANADY, C.J., and
POLSTON, LAWSON, and MUÑIZ, JJ., concur. LABARGA, J.,
concurs in part and dissents in part with an opinion.)
))))))))))))))))))
(LABARGA, J., concurring in part and dissenting in part.) I concur in
the majority’s decision to clarify that on remand, Poole is entitled to
the resolution of penalty phase claims raised in his postconviction
motion that were not decided given this Court’s decision in Hurst v.
State, 202 So. 3d 40 (Fla. 2016), receded from in part by State v.
Poole, 45 Fla. L. Weekly S41 (Fla. Jan. 23, 2020).

However, I remain firmly committed to my dissent in Poole, and
to my position that the opinion was wrongly decided. I would grant
rehearing, and I dissent to the majority’s decision to deny rehearing in
this case.

*        *        *

IN RE: AMENDMENTS TO THE FLORIDA RULES OF JUDICIAL ADMINIS-
TRATION, THE FLORIDA RULES OF CIVIL PROCEDURE, AND THE FLORIDA
RULES OF CRIMINAL PROCEDURE—STANDARD JURY INSTRUCTIONS.
Supreme Court of Florida. Case No. SC20-145. March 5, 2020. Corrected April 2,
2020. Original Proceeding—Florida Rules of Judicial Administration, Florida Rules
of Civil Procedure, and Florida Rules of Criminal Procedure.

CORRECTED OPINION
[Original Opinion at 45 Fla. L. Weekly S88a]

THE FOLLOWING CORRECTIONS HAVE BEEN MADE TO
THE OPINION:

On p. 1, line 6, “2.570” has been changed to “2.580.”
On p. 10, line 5, “2.570” has been changed to “2.580.”
On p. 11, lines 1 and 4 of the last paragraph, “2.570” has been changed to
“2.580.”
On p. 12, lines 8 and 12, “2.570” have been changed to “2.580.”
On p. 13, lines 5, 7, 9, and 13, “2.570” have been changed to “2.580.”
On p. 15, line 4 of Rule 1.470(b), “2.570” has been changed to “2.580.”
On p. 18, line 2 of Rule 2.270(b)(4), “2.570” has been changed to “2.580.”
On p. 18, last heading, “RULE 2.570” has been changed to “RULE
2.580.”
On p. 19, line 3 of Rule 3.390(a), “2.570” has been changed to “2.580.”

*        *        *
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Wrongful death—Assisted living facilities—Discovery—Appeals—
Certiorari—Trial court departed from essential requirements of the
law by compelling the release of all documents reflecting the names,
addresses, and next of kin of nursing home residents who were present
in same unit as the decedent on the date of decedent’s fall—Names of
residents are not relevant where request was meant to flush out anyone
who might have witnessed decedent’s fall but complaint alleged that
the fall was unwitnessed—Additionally, the names and contact
information of the residents are constitutionally protected private
details, and trial court failed to balance the competing interests of
estate’s need to obtain that information with non-party residents’
privacy interests—Furthermore, section 456.057 requires that, for
estate to receive residents’ patient records without written authoriza-
tion, proper notice must be given to residents by the estate—Court
rejects argument that request for names and addresses of residents
found on a “facing sheet” does not amount to a request for patient
records pursuant to statute—Example of facing sheet was not provided
to trial court for in camera inspection to enable it to determine if facing
sheet was a medical record, and order requiring production of “all
documents” categorically surpasses facing sheets and could conceiv-
ably encompass all medical records referencing names, addresses and
next of kin—Trial court did not depart from essential requirements of
the law in compelling production of copies of a section Z of minimum
data set reports for all residents of the facility—Order seeks to discover
relevant evidence, or evidence that would lead to relevant evidence, and
allows facility to redact residents’ names, social security numbers, and
dates of birth

SAINTS 120, LLC d/b/a CROSS CARE CENTER, Petitioner, v. MICHAELE M.
MOORE, as Personal Representative of The Estate of Jennie Richard, Respondent. 1st
District. Case No. 1D19-973. March 24, 2020. Petition for Writ of Certiorari—Original
Jurisdiction. Counsel: Michael B. Kornhauser and Jeffrey J. Molinaro of Fuerst
Ittleman David & Joseph, Miami, for Petitioner. Jessie L. Harrell of The Harrell Firm,
Jacksonville, for Respondent.

(PER CURIAM.) Saints 120, LLC, d/b/a Cross Care Center (the
“nursing home”) has filed a petition for writ of certiorari seeking
review of two discovery orders granting requests 1 and 2 of the
“Second Request to Produce” filed by Michaele M. Moore, as
personal representative of the estate of Jennie Richard (“the estate”)
in this wrongful death action. By its petition, the nursing home asks
this Court to quash both orders.

The first discovery order, addressing request number 1, initially
directed the nursing home to disclose “all documents” reflecting the
names, addresses, and next of kin of all of the nursing home’s
residents who were present in the facility on September 16, 2016,
when the decedent suffered a fall, an event that—due to subsequent
complications—allegedly caused her death. Later, in an order
granting, in part, the nursing home’s motion for reconsideration, the
trial court narrowed the scope of that discovery to the documents
revealing the names, addresses, and next of kin of those residents who
were present in the same unit as the decedent on the above date.

The second discovery order, addressing the estate’s request
number 2, compelled the nursing home to produce “copies of the
Section Z of the Minimum Data Set (MDS) reports for all residents
present in the facility” on September 16, 2016. The same order that
granted reconsideration of the first discovery order denied reconsider-
ation of this second order.

I.
Before certiorari relief may be granted, the petitioner must

establish the following three elements: “(1) a departure from the
essential requirements of the law, (2) resulting in material injury for
the remainder of the case (3) that cannot be corrected on postjudgment
appeal.” Williams v. Oken, 62 So. 3d 1129, 1132 (Fla. 2011) (internal
quotation marks and citations omitted). “The last two elements are
jurisdictional and must be analyzed before the court may even
consider the first element.” Id. (citations omitted). Discovery orders
seeking production of documents are peculiarly suited for review by
certiorari “because when discovery is wrongfully granted ‘the
complaining party is beyond relief.’ ” Allstate Ins. Co. v. Boecher, 733
So. 2d 993, 999 (Fla. 1999) (quoting Martin-Johnson, Inc. v. Savage,
509 So. 2d 1097, 1099 (Fla. 1987)). Irreparable harm occurs when the
information disclosed is “ ‘cat out of the bag’ material that could be
used to injure another person or party outside the context of the
litigation . . . .” Allstate Ins. Co. v. Langston, 655 So. 2d 91, 94 (Fla.
1995) (footnote omitted) (quoting Martin-Johnson, 509 So. 2d at
1100).

The present case is precisely the type of “cat out of the bag”
discovery that could cause irreparable harm to individuals not parties
to the litigation because the two discovery orders could work to
unlawfully infringe on the privacy rights of the non-party nursing
home residents in the confidentiality of their medical information.
See, e.g., Sovereign Healthcare of Port St. Lucie, LLC v. Fernandes,
132 So. 3d 855, 857 (Fla. 4th DCA 2013) (finding petitioner estab-
lished the jurisdictional basis to assess entitlement to certiorari relief
because “[i]rreparable harm has been found where, as here, a discov-
ery order potentially requires the disclosure of personal information
subject to privacy restrictions on dissemination, including names and
addresses of non-parties to a lawsuit”); Miller v. Savanna Maint.
Ass’n, 979 So. 2d 1235, 1237 (Fla. 4th DCA 2008) (“Because the trial
court’s order implicates the privacy rights of non-parties, this court
has jurisdiction to review the issue via certiorari, as the violation of the
right to privacy could not be adequately cured after the fact.”); Stamen
v. Lipman, 641 So. 2d 453, 455 (Fla. 1st DCA 1994) (holding that the
disclosure of patients’ names “would violate the privacy interests of
nonparty patients” and cause irreparable injury to the petitioner’s
professional reputation, “which harm cannot be remedied on appeal”).
Consequently, we have jurisdiction.

II.
Having found we have jurisdiction to do so, we next consider

whether the trial court departed from the essential requirements of the
law by issuing the two discovery orders. A “departure from the
essential requirements of the law necessary for the issuance of a writ
of certiorari is something more than a simple legal error.” Allstate Ins.
Co. v. Kaklamanos, 843 So. 2d 885, 889 (Fla. 2003) (citation omitted).
We should exercise our discretion to grant certiorari review “only
when there has been a violation of a clearly established principle of
law resulting in a miscarriage of justice.” Id. (emphasis in original.)

Applying this standard of review to the first discovery order, we
hold that the trial court’s subsequent narrowing of the breadth of its
first order from “all residents” of the nursing home to “those residents
in the same the unit” as the decedent did not cure what we find was a
violation of clearly established principles of law that would result in
a miscarriage of justice. To put request number 1 in perspective, the
estate sought “all documents listing the complete names, addresses,
and next of kin” of the nursing home’s residents to flush out any who
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might have witnessed the fall. As a rule, “[d]iscovery in civil cases
must be relevant to the subject matter of the case and must be admissi-
ble or reasonably calculated to lead to admissible evidence.”
Langston, 655 So. 2d at 94. Yet, in its complaint, the estate alleged that
the fall was “unwitnessed.” Therefore, we fail to see the relevance of
the names of all the unit’s residents when no resident, by the estate’s
singular allegation, witnessed the fall.

But there is a more fundamental reason for concluding that the trial
court departed from the essential requirements of the law when it
issued the first discovery order. The names and contact information of
the residents are “constitutionally protected, private details” under
article I, section 23 of the Florida Constitution. Josifov v. Kamal-
Hashmat, 217 So. 3d 1085, 1087 (Fla. 3d DCA 2017). As the Third
District emphasized in Josifov, “the party seeking discovery of
confidential information [concerning non-parties] must make a
showing of necessity which outweighs the countervailing interest in
maintaining the confidentiality of such information . . . .” Id. A trial
court, therefore, must balance the need for the names and addresses
against the interest in maintaining that confidentiality. Berkeley v.
Eisen, 699 So. 2d 789, 790 (Fla. 4th DCA 1997) (citation omitted); see
also Colonial Med. Specialties of S. Fla., Inc. v. United Diagnostic
Labs., Inc., 674 So. 2d 923, 924 (Fla. 4th DCA 1996); Cmty. Psychiat-
ric Ctrs. of Fla., Inc. v. Bevelacqua, 673 So. 2d 948, 951 (Fla. 4th
DCA 1996). In the present case, in assessing the estate’s discovery
request number 1, the trial court failed to balance the competing
interests of the estate’s need to obtain information relevant to the case
with the non-party nursing home residents’ privacy interests in that
information. See Alterra Healthcare Corp. v. Estate of Shelley, 827
So. 2d 936 (Fla. 2002).

Apart from the Florida Constitution’s universal privacy protection,
there is a statutory level of privacy afforded specifically to nursing
home residents found in section 400.022, Florida Statutes. Section
400.022—popularly coined the nursing home residents’ “Bill of
Rights”—provides “that nursing home residents’ ‘personal and
medical records’ are confidential. § 400.022(1)(m), Fla. Stat.” Delta
Health Grp., Inc. v. Estate of Collins, 36 So. 3d 711 (Fla. 1st DCA
2010). In Delta Health Group, a pre-trial discovery order compelled
the nursing home to provide the plaintiff in the underlying civil action
with the name, birth date, social security number, forwarding address,
and contact persons, if any, of a former nursing home resident. The
individual had been identified by other witnesses as being the
decedent’s roommate and the person who had alerted the decedent’s
family member of specific nursing home staff interactions with the
decedent. Id. at 711-12. The nursing home asserted in its petition for
writ of certiorari that the trial court’s order departed from the essential
requirements of section 400.022(1)(m). This Court concluded,
however, that the order did not violate the law. We observed:

The order presented for review is narrowly tailored, limiting the
disclosure required to a single potential witness, allowing redaction of
any medical information about that former nursing home resident, and
acknowledging the former resident’s interest in privacy and confiden-
tiality in any medical information. The record reflects that the former
resident could possess information directly relevant to the allegations
of the complaint. The trial court duly considered the discovery sought,
the petitioner’s arguments for withholding the contact information,
and the relevance and purpose of the information in the context of the
pending lawsuit. The trial court properly balanced the individual
former resident’s privacy considerations against the plaintiff’s need
for the information already possessed by the nursing home.

Id. at 712. As can be seen, the discovery order in Delta Health Group
modeled the balancing of the concepts of personal rights and eviden-
tiary relevancy. The striking of a similar balance is conspicuously
absent in the present order.

There is an additional reason—no less significant from the
others—that compels us to conclude that the trial court departed from
the essential requirements of the law in entering its first discovery
order. Section 456.057, Florida Statutes, is entitled “Ownership and
control of patient records; report or copies of records to be furnished;
disclosure of information.” It empowers health care patients to
exercise control over their medical records and imparts rights to the
patients in respect to the dissemination of their medical information.
As used in the statute, “the term ‘records owner’ means any health
care practitioner who generates a medical record after making a
physical or mental examination of, or administering treatment or
dispensing legend drugs to, any person . . . .” § 456.057(1), Fla. Stat.
Subsection (6) of the statute authorizes a person, or his or her legal
guardian, to obtain health care records upon request to the person’s
health care provider. More importantly, subsection (7)—the operative
language for our purposes—provides that “such records” “may be
furnished without written authorization” “[i]n any civil . . . action . . .
upon the issuance of a subpoena from a court of competent jurisdic-
tion and proper notice to the patient or the patient’s legal representa-
tive by the party seeking such records.” § 456.057(7)(a)3., Fla. Stat.
(emphasis added).

The estate argues that a limited request for only the names and
addresses of the residents, which it represented below could be found
on a “facing sheet,” does not amount to a request for medical records
and, therefore, is not subject to the notice requirement in section
456.057(7)(a)3. We disagree. First, an example of a patient’s facing
sheet was not provided to the trial court for an in camera inspection to
enable it to determine whether the facing sheet is a medical record and
whether protected information appears on the sheet. Second, while the
trial court’s order on the nursing home’s motion for reconsideration
narrowed the breadth of the first discovery order to just the decedent’s
unit, the fact remains that it did not change the directive of the first
discovery order requiring the nursing home to “produce all docu-
ments” concerning those residents on the unit. (Emphasis added.) The
production of “all documents” categorically surpasses facing sheets
and could conceivably encompass all medical records referencing the
names, addresses, and next of kin of nursing home residents. Finally,
the estate’s argument promotes a strained reading of the statute. To the
extent the estate’s request is for “all documents” reflecting the non-
party residents’ names, addresses, and next of kin, which can only be
gleaned from their medical records, there is an even greater need to
apply the notice provisions of the statute. Cf. Amente v. Newman, 653
So. 2d 1030 (Fla. 1995).

Amente teaches that the principal priority is to protect the non-party
patients’ identities. Id. at 1032. In situations such as the present one—
when the goal is to cast a wide net designed to haul in as many names
and addresses of non-party residents as possible—giving notice to
those residents before releasing their medical records is paramount to
protecting their privacy interests. The trial court, therefore, departed
from the essential requirements of the law in compelling the release of
the names, addresses, and next of kin of the non-party residents
without conforming its order to the dictates of section 456.057(7)(a)3.

The second discovery order, however, relating to the estate’s
request number 2, does not share the same infirmity. Unlike the first
order, the second order does seek to discover relevant evidence—or
evidence that would lead to relevant evidence—in the form of patient
information intended to aid the estate’s expert witness or witnesses in
forming an opinion concerning the estate’s allegation of understaffing
in the nursing home at the time of the decedent’s fall. The estate
demonstrated that the subject information is general data gathered by
any nursing home according to federal law for purposes of Medicare
and Medicaid reimbursement. And, to the extent the trial court
ordered that the nursing home could “redact the residents’ names,
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social security numbers, and dates of birth,” we conclude it did not
depart from the essential requirements of the law. Amente, 653 So. 2d
at 1032.

III.
From the foregoing, we grant the nursing home’s petition for writ

of certiorari and QUASH that portion of the trial court’s order on
motion for reconsideration, to the extent it relates to the estate’s
request number 1 of its Second Request to Produce. On the other hand,
we DENY the petition for writ of certiorari concerning the second
discovery order granting the estate’s request number 2 of its Second
Request to Produce. (MAKAR, BILBREY, and JAY, JJ., concur.)

*        *        *

Criminal law—Ineffective assistance of appellate counsel—Sen-
tencing—Petition alleging that appellate counsel was ineffective for
failing to challenge defendant’s sentence as a dangerous sexual felony
offender pursuant to section 794.0115 because the information did not
allege a violation of that statute—Petition denied on merits because
defendant had actual notice that he was facing fifty-year mandatory
minimum sentence as a DSFO—Trial counsel, as well as judge and
state, acknowledged at plea discussion that defendant faced mandatory
minimum DSFO sentence, and explained sentencing exposure to
defendant

SEGWAYNE GOLDSON, Petitioner, v. STATE OF FLORIDA, Respondent. 1st
District. Case No. 1D18-3080. March 24, 2020. Petition Alleging Ineffective
Assistance of Appellate Counsel—Original Jurisdiction. Counsel: Robert David
Malove of the Law Office of Robert David Malove, P.A., Fort Lauderdale, for
Petitioner. Ashley Moody, Attorney General, and Steven E. Woods, Assistant Attorney
General, Tallahassee, for Respondent.

OPINION ON MOTION FOR REHEARING, CERTIFICATION,
AND/OR ISSUANCE OF A WRITTEN OPINION

(WOLF, J.) We previously denied Goldson’s petition alleging
ineffective assistance of appellate counsel. On rehearing, Petitioner
continues to assert that his appellate counsel was ineffective for not
challenging his sentence as a dangerous sexual felony offender
(DSFO) pursuant to section 794.0115, Florida Statutes, because the
information did not allege a violation of that statute. We write to
explain our decision to deny the petition; therefore, we deny appel-
lant’s motion for rehearing and certification but grant the motion for
issuance of a written opinion.

In 2016, Petitioner was charged with three counts of sexual battery
with the use of physical force likely to cause serious injury, violations
of section 794.011, Florida Statutes. After trial Petitioner was found
guilty as charged (sexual battery with physical force) as to count 2 of
the information and guilty of a lesser offense (sexual battery without
physical force) as to count 3. As to count 2, the jury made a specific
finding that Petitioner caused serious personal injury to the victim.

For count 2, Petitioner was sentenced to a 50-year mandatory
minimum term as a DSFO. For count 3, he was sentenced to 15 years.
The sentences were to run consecutively.

The State did not charge or allege section 794.0115, Florida
Statutes, the DSFO statute, in the information. Nonetheless, the State
argued at sentencing—and the trial court agreed—that, because the
State orally advised Petitioner during a plea offer prior to jury
selection that if he did not accept the plea he would be subject to a 50-
year mandatory minimum as a DSFO, this was sufficient notice to
impose the DSFO sentence. In the instant petition, Petitioner argues
that the DSFO statute or the element of “actually caused serious
personal injury to the victim” should have been included in the
information.

The sexual battery statute, section 794.011(3), Florida Statutes,
provides:

A person who commits sexual battery upon a person 12 years of

age or older, without that person’s consent, and in the process thereof
uses or threatens to use a deadly weapon or uses actual physical force
likely to cause serious personal injury commits a life felony,
punishable as provided in s. 775.082, s. 775.083, s. 775.084, or s.
794.0115.

(emphasis added). The last clause of section 794.011(3) expressly
indicates that the offense is punishable under the DSFO statute,
section 794.0115. Section 794.0115(2), Florida Statutes, provides:

Any person who is convicted of a violation of s. 787.025(2)(c); s.
794.011(2), (3), (4), (5), or (8); s. 800.04(4) or (5); s. 825.1025(2) or
(3); s. 827.071(2), (3), or (4); or s. 847.0145; or of any similar offense
under a former designation, which offense the person committed when
he or she was 18 years of age or older, and the person:
(a) Caused serious personal injury to the victim as a result of the
commission of the offense;

. . . .
is a dangerous sexual felony offender, who must be sentenced to a
mandatory minimum term of 25 years imprisonment up to, and
including, life imprisonment. If the offense described in this subsec-
tion was committed on or after October 1, 2014, a person who
qualifies as a dangerous sexual felony offender pursuant to this
subsection must be sentenced to a mandatory minimum term of 50
years imprisonment up to, and including, life imprisonment.

(Emphasis added).
Generally, where a certain factual finding is necessary to implicate

a sentence enhancement statute, the State must charge that fact in the
information or cite the enhancement statute in order to provide notice
to the defendant that he may face the enhancement. See, e.g., Arnett v.
State, 128 So. 3d 87, 88 (Fla. 1st DCA 2013) (imposition of manda-
tory minimum under § 775.087(2)(a) was illegal because defendant
was not charged with “actual possession” of a firearm); Davis v. State,
884 So. 2d 1058, 1060-61 (Fla. 2d DCA 2004) (imposition of
mandatory term under section 775.087(2)(a) was illegal because
information did not charge death or great bodily harm); Altieri v.
State, 835 So. 2d 1181, 1183 (Fla. 4th DCA 2002) (imposition of
mandatory minimum under section 775.087(2)(a) was illegal because
information did not charge defendant with having discharged a
firearm, but only charged him with having “used” a firearm). A
special finding by the jury does not cure the defect in the charging
document. Arnett v. State, 128 So. 3d at 88; Davis, 884 So. 2d at 1060-
61. In Davis v. State, 277 So. 3d 1111 (Fla. 1st DCA 2019), this court
reversed and remanded with instructions to “strike the mandatory
minimum term of his life sentence for attempted first-degree premedi-
tated murder because the allegations in the charging document were
not sufficient to place him on notice that he was subject to an en-
hanced sentence under section 775.087(2)(a)(3), Florida Statutes
(providing for the imposition of a 25-year mandatory minimum when
a defendant inflicts death or great bodily harm through the discharge
of a firearm).” (Emphasis added). As authority, the Davis panel relied
on Bienaime v. State, 213 So. 3d 927, 929 (Fla. 4th DCA 2017),
wherein the Fourth DCA held the State must “allege grounds for
enhancement in the charging document” to pursue an enhanced
mandatory sentence under the 10-20-Life statute. Id.

In this case, the element of the underlying offense—sexual battery
in violation of section 794.011(3), Florida Statutes—that the defen-
dant “used actual physical force likely to cause serious personal
injury” was charged in the information. The 50-year mandatory
minimum under the DSFO statute, section 794.0115(2), Florida
Statutes, required a finding that the defendant actually “caused serious
personal injury to the victim as a result of the commission of the
offense.” These are different requirements such that the inclusion of
the “actual physical force likely” element in the information did not
also sufficiently put the defendant on notice of the “caused serious
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personal injury” requirement for DSFO. Cf. Altieri, 835 So. 2d at 1183
(information alleging that defendant “used” a firearm was insufficient
to place defendant on notice that he could be subject to mandatory
minimum if he was found to have “discharged” a firearm).

This case differs from Altieri, Davis, and the others cited above in
that there is no indication in those opinions that the defendants were
clearly made aware through pretrial hearings that they faced the
sentencing enhancement that was not charged in the information. In
this case, it is clear that a plea discussion on the record prior to jury
selection included a discussion that Petitioner faced a 50-year
mandatory minimum as a DSFO. The jury also made the factual
finding which met the statutory requirements. There is very little
analysis in the case law whether the defendant must demonstrate
prejudice. In Bradley v. State, 3 So. 3d 1168, 1171 (Fla. 2009), the
Florida Supreme Court held that a defendant, in making a nolo
contendere plea, could waive a defective information that failed to
charge him with discharging a firearm—the fact on which imposition
of a mandatory minimum was based. The Florida Supreme Court
noted that Bradley’s trial counsel clearly stated at the plea hearing that
Bradley faced the mandatory minimum. Id. The Florida Supreme
Court also noted that Bradley’s plea agreement and the factual
stipulation “reflects that he understood the nature and consequences
of his plea, negating any notion that he was misled or prejudiced.” Id.
Altieri and the other similar cases cited above did not involve a
prejudice analysis. While Bradley involved a plea and arguably actual
acceptance of the defect, we see no reason not to apply a prejudice
analysis in the context of the claim we have before us.

The instant case has clear record support that Petitioner knew prior
to trial that he faced a 50-year mandatory minimum sentence as a
DSFO. We conclude that the instant case is sufficiently similar to the
circumstances involving the plea that satisfied the Florida Supreme
Court’s analysis in Bradley. Similarly to Bradley, Petitioner’s trial
counsel (as well as the judge and prosecutor) acknowledged at the
hearing that Petitioner was facing a 50-year mandatory minimum
sentence as a DSFO. Petitioner’s counsel did indicate some inclination
to challenge the information prior to the swearing in of the jury, but
counsel acknowledged receiving the information and acknowledged
the State’s plea offer and Petitioner’s sentencing exposure. Both the
judge and the attorneys explained the sentencing exposure to Peti-
tioner. Because Petitioner had actual notice, the petition alleging
ineffective assistance of appellate counsel is denied on the merits.
(ROBERTS, J., concurs; ROWE, J., concurs in result.)

*        *        *

Criminal law—Competency of defendant—Appeals—Certiorari—
Absent a showing of irreparable harm, appellate court has no jurisdic-
tion to consider petition for writ of certiorari seeking review of trial
court’s competency determination

LAVETTA BRYANT, Petitioner, v. STATE OF FLORIDA, Respondent. 1st District.
Case No. 1D19-4654. March 24, 2020. Petition for Writ of Certiorari—Original
Jurisdiction. Counsel: Patrick McPhee of Anabelle Dias, P.A., Tallahassee, for
Petitioner. Ashley Moody, Attorney General, Tallahassee, for Respondent.

(PER CURIAM.) Petitioner seeks review of the trial court’s determi-
nation that she is competent to proceed in the criminal case against
her. That determination is reviewable on direct appeal. Cf. Zern v.
State, 191 So. 3d 962 (Fla. 1st DCA 2016). In the absence of a
showing of irreparable harm, then, we have no jurisdiction to consider
this petition for certiorari and must dismiss. See Segura v. State, 272
So. 3d 805, 806 (Fla. 1st DCA 2019); see also Citizens Prop. Ins.
Corp. v. San Perdido Ass’n, Inc., 104 So. 3d 344, 351 (Fla. 2012).

DISMISSED. (OSTERHAUS, JAY, and TANENBAUM, JJ.,
concur.)

*        *        *

Criminal law—Immunity—Stand Your Ground law—Amendment—
Retroactive application—The 2017amendment to section 776.032(4)
applies to all Stand Your Ground hearings conducted on or after the
statute’s effective date—Because defendant’s immunity hearing
occurred before the amended statute’s effective date, he is not entitled
to a new immunity hearing

LUIS AVILES-MANFREDY, Appellant, v. STATE OF FLORIDA, Appellee. 1st
District. Case No. 1D17-3005. March 24, 2020. On appeal from the Circuit Court for
Clay County. John H. Skinner, Judge. Counsel: Andy Thomas, Public Defender, and
Greg Caracci, Assistant Public Defender, Tallahassee, for Appellant. Ashley Moody,
Attorney General; Christopher J. Baum, Deputy Solicitor General; Amit Agarwal,
Solicitor General; Edward M. Wenger, Chief Deputy Solicitor General, Tallahassee,
for Appellee.

ON REMAND FROM FLORIDA SUPREME COURT

[Prior report at 44 Fla. L. Weekly D187a]

(PER CURIAM.) On February 28, 2020, the Florida Supreme Court
quashed our decision in Aviles-Manfredy v. State, 1D17-3005, 2019
WL 116471 (Fla. 1st DCA Jan. 7, 2019), and remanded the matter for
reconsideration upon application of its decision in Love v. State, 286
So. 3d 177 (Fla. 2019). In Love, the supreme court ruled that the 2017
amendment to section 776.032(4), Florida Statutes, “applies to all
Stand Your Ground immunity hearings conducted on or after the
statute’s effective date.” Id. at 190 (emphasis added). The chapter law
creating section 776.032(4) provides that the “act shall take effect
upon becoming law.” Id. at 187. See Ch. 2017-72, § 2, Laws of Fla.
The law took effect in June 2017. Love, 286 So. 3d at 179. Because
Appellant’s immunity hearing was held on March 3 and 6, 2017,
according to Love, he is not entitled to a remand of his case for a new
immunity hearing. Consequently, we withdraw our original decision
dated January 9, 2019, substitute the instant one in its place and affirm
Appellant’s judgments of conviction and sentences. (MAKAR,
OSTERHAUS, and JAY, JJ., concur.)

*        *        *

Criminal law—Medicaid fraud—Constitutionality of statute as ap-
plied—Defendant, a targeted case management services supervisor,
accused of knowingly submitting claims for services provided by
employees who were not qualified, to recipients who were not eligible
to receive them, and which were categorically non-reimbursable in
violation of 409.920(2)(a)(2). and racketeering statute—Trial court
erred in dismissing criminal charges based on finding section
409.920(2)(a)(2). unconstitutional as an invalid delegation of legislative
authority and a violation of due process for vagueness—Discussion of
non-delegation doctrine—Section 409.920(2)(a)(2). does not violate
non-delegation doctrine—Legislature has recognized that the Agency
for Health Care Administration is best suited to articulate standards
for application of the Medicaid system, and it is the legislature, not the
agency, that has declared a violation of those standards as unlawful—
Statute is not void for vagueness as it clearly provides notice such that
an ordinary person may understand the acts prohibited—Statutory
scheme leaves no authority to agency to pick and choose which rule
violation could result in criminal penalties, thus statute properly
operates as an enforcement tool to ensure compliance with agency rules
and sufficiently sets out, on its face, the policy decision that knowing
noncompliance with agency rules is to be deemed a felony in this
context—Section 409.920(2)(a)(2). satisfies the required balance
between the legislature’s function in establishing fundamental policy
and an administrative agency’s promulgation of administrative rules
and regulations to fulfill it

STATE OF FLORIDA, Appellant, v. RACHEL LYNN SCHARLEPP, Appellee. 1st
District. Case No. 1D18-4833. March 24, 2020. On appeal from the Circuit Court for
Leon County. Martin A. Fitzpatrick, Judge. Counsel: Ashley Moody, Attorney
General, and Thomas H. Duffy, Assistant Attorney General, Tallahassee, for Appellant.
Thomas M. Findley of Baker, Donelson, Bearman, Caldwell & Berkowitz, PC,
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Tallahassee, for Appellee.

(M.K. THOMAS, J.) The State appeals the dismissal of criminal
charges filed against Rachel Scharlepp. The trial court dismissed the
charges after finding section 409.920(2)(a)2., Florida Statutes (2015),
unconstitutional as applied. The statute penalizes individuals who
“[k]nowingly make, cause to be made, or aid and abet in the making
of a claim for items or services that are not authorized to be reim-
bursed by the Medicaid program.” § 409.920(2)(a)2., Fla. Stat.
(2015). The State asserts the trial court erred in finding the statute
unconstitutional as an invalid delegation of legislative authority and
a violation of due process for vagueness. We agree and reverse.

Facts
Ms. Scharlepp—a targeted case management (TCM) services

supervisor and owner of PlayBig Therapy & Recreation Zone LLC—
was charged by information with seven counts of felony Medicaid
Provider Fraud and one count of felony Racketeering after being
investigated by the Medicaid Control Unit (MCU) of the Department
of Legal Affairs. The State contends that between March 2015 and
April 2016, Ms. Scharlepp knowingly made or abetted in the making
of several reimbursement claims for items or services that are not
authorized to be reimbursed by the Medicaid program. Specifically,
the State contends that Ms. Scharlepp “knowingly” submitted claims
for services provided by employees who were not qualified, to
recipients who did not meet the qualifications, and which were
categorically non-reimbursable in violation of section 895.02, Florida
Statutes (Racketeering), and sections 409.920(2)(a)2. and
409.920(2)(b)1.a., Florida Statutes (Medicaid Provider Fraud).

Ms. Scharlepp moved to dismiss all eight counts, claiming there
was no statutory guidance in section 409.906(5), Florida Statutes, or
in federal law as to how to define key terms such as “services” or
“eligible” and no federal regulation that addressed qualifications or
credentials for those persons providing services. The thrust of the
argument to dismiss was that the prosecution was improperly based on
administrative rules, rather than Florida Statutes, and that the vague
statutes failed to give her fair warning that her conduct would subject
her to criminal punishment, violating her due process rights. The trial
court agreed and granted the motion, finding that, as applied here,
criminalization of the conduct at issue amounted to an improper
delegation of legislative authority to the Florida Agency for
Healthcare Administration (AHCA). Specifically, the trial court
determined that the general rulemaking authority provided for in the
controlling statutes insufficiently defined the scope of proper
qualification for TCM services, and that the subsequent
criminalization of rules violations upset principles of the Florida
Constitution regarding nondelegation and due process.

Legal Analysis
The trial court’s interpretation of section 409.920(2)(a)2. and its

conclusion that the statute unconstitutionally delegates to an adminis-
trative agency the power to define a crime raise pure legal issues that
are reviewed de novo. See Payton v. State, 239 So. 3d 129, 131 (Fla.
1st DCA 2018) (noting that a lower court’s interpretation of statute
and applicable case law is reviewed de novo).

Here, we confront the long-standing question of how much of a
role an administrative agency may play in establishing the elements
of a crime. Section 409.920(2)(b), Florida Statutes, grants the State the
authority to punish those who commit Medicaid fraud. The statute
states that a person may not “[k]nowingly make, cause to be made, or
aid and abet in the making of a claim for items or services that are not
authorized to be reimbursed by the Medicaid program.” §
409.920(2)(a)2., Fla. Stat. (2015). “Knowingly” means

the act was done voluntarily and intentionally and not because of
mistake or accident. As used in this section, the term “knowingly” also

includes the word “willfully” or “willful” which, as used in this
section, means that an act was committed voluntarily and purposely,
with the specific intent to do something that the law forbids, and that
the act was committed with bad purpose, either to disobey or disregard
the law.

§ 409.920(1)(d), Fla. Stat. (2015). Ms. Scharlepp claims the statute is
unconstitutional as applied because it violates the nondelegation
doctrine and her due process rights.

A. Nondelegation Doctrine
Under the nondelegation doctrine established by the Florida

Constitution, members of one branch of government are expressly
prohibited from delegating its powers to another branch of govern-
ment. See Avatar Dev. Corp. v. State, 723 So. 2d 199, 201 (Fla. 1998)
(citing Art. I, § 18, Fla. Const.). There must be a strict separation of the
three branches of government. Art. II, § 3, Fla. Const.; Art. I, § 18, Fla.
Const. (“No administrative agency shall impose a sentence of
imprisonment, nor shall it impose any other penalty except as
provided by law.”); Avatar Dev. Corp., 723 So. 2d at 201 (citing
Askew v. Cross Key Waterways, 372 So. 2d 913, 924 (Fla. 1978)).

The doctrine is difficult to police. As recognized by the Florida
Supreme Court, “[i]t clearly is impossible to adopt a single bright-line
test to apply to all alleged violations of the nondelegation doctrine.”
B.H. v. State, 645 So. 2d 987, 993 (Fla. 1994). “The term ‘legislative
power’ as used in Article III most particularly embraces statutes
defining criminal offenses; and in the field of criminal law, the
concept of separation of powers is directly linked to the Constitutional
guarantee of due process.” Id. at 992. The Florida Supreme Court has
held:

Under [the non-delegation] doctrine fundamental and primary policy
decisions shall be made by members of the legislature who are elected
to perform those tasks, and administration of legislative programs
must be pursuant to some minimal standards and guidelines ascer-
tainable by reference to the enactment establishing the program.

Askew, 372 So. 2d at 925 (emphasis added). Only “[w]hen legislation
is so lacking in guidelines that neither the agency nor the courts can
determine whether the agency is carrying out the intent of the
legislature in its conduct, then, in fact, the agency becomes the
lawgiver rather than the administrator of the law.” Id. at 918-19.
Furthermore, “specificity of the guidelines will depend on the
complexity of the subject and the ‘degree of difficulty involved in
articulating finite standards.’ ” Brown v. Apalachee Reg’l Planning
Council, 560 So. 2d 782, 784 (Fla. 1990) (quoting Askew, 372 So. 2d
at 918).

With these tools in hand, we begin with an inspection of the
multiple statutes and administrative rules applicable here. The state
agency responsible for administering the Medicaid program is
AHCA. § 409.901(2), Fla. Stat. (2015). Section 409.906, Florida
Statutes, empowers AHCA to make reimbursement payments for
certain “optional Medicaid services.” Section 409.919, Florida
Statutes, grants broad rulemaking authority to AHCA as follows: “The
agency shall adopt any rules necessary to comply with or administer
ss. 409.901-409.920 and all rules necessary to comply with federal
requirements.” (Emphasis added.) It is under this rulemaking
authority that AHCA adopted Florida Administrative Code Rule 59G-
4.199, which states “[a]ll Medicaid-enrolled mental health targeted
case management providers must be in compliance with the Florida
Medicaid Mental Health Targeted Case Management Coverage and
Limitations Handbook . . . .” Fla. Admin. Code R. 59G-4.199(2).

The Florida Medicaid Mental Health Targeted Case Management
Coverage and Limitations Handbook (Handbook) describes the
purpose and goal of TCM services and the regulations defining
specifically which services are reimbursable by AHCA pursuant to
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409.906(5), including standards governing recipient eligibility,
qualifications required of TCM providers, and certain restrictions on
activities eligible for reimbursement. As a Medicaid-enrolled TCM
provider, Ms. Scharlepp’s company is governed by the Handbook.

The Handbook requires that employees providing TCM services
must have certain bachelor’s degrees with specific majors and the
equivalent of one year’s experience working with children suffering
from serious emotional disturbances, or a bachelor’s degree in any
discipline with the equivalent of three years’ experience. The
Handbook does not criminalize any conduct. The State is prosecuting
Ms. Scharlepp under the criminal statute, section 409.920(2)(b), for
knowingly disregarding the standards set forth in the Handbook when
submitting certain TCM reimbursement claims.

Relying on B.H. v. State, 645 So. 2d 987 (Fla. 1994), the trial court
granted Ms. Scharlepp’s motion to dismiss, finding that section
409.920(2)(a)2. violated the nondelegation doctrine. In B.H., the court
examined a statute that rendered an escape from juvenile detention
facilities having certain restrictiveness levels a third-degree felony. Id.
at 989. The statute in question further provided that restrictiveness
levels referred to “broad custody categories for committed children”
and that placement in restrictiveness levels depended upon the risk
and needs of the child. Id. The Legislature delegated the exact
structuring of levels to agency rulemaking and limited only the
number of levels. Id. at 989-90. The Florida Supreme Court ultimately
found the statute to be unconstitutional as violating due process
because it did not give adequate notice on its face as to what conduct
was prohibited; and, that separation of powers was violated because
the agency had been granted the power to define a crime and such an
open-ended, broad delegation effectively left with the agency the
power to make policy decisions. Id. at 993. Finding the statute
insufficiently defined “escape,” the court noted that the agency could
have effectively eliminated escape as a crime by only establishing
detention facilities marked level four and below, and could have
likewise made any act of leaving a detention facility a crime by only
establishing levels higher than four. Id. at 994. Thus, the agency was
“improperly delegated and improperly assumed authority to declare
what constituted the crime of juvenile escape, without limit.” Id.1

In B.H., the statute failed to promulgate a legislative policy to be
implemented by the agency—a fatal flaw for “delegations in the
criminal context.” Id. The supreme court specifically determined as
follows:

At the very least, all challenged delegations in the criminal context
must expressly or tacitly rest on a legislatively determined fundamen-
tal policy; and the delegations also must expressly articulate reason-
ably definite standards of implementation that do not merely grant
open-ended authority, but that impose an actual limit—both minimum
and maximum—on what the agency may do.

Id. at 994 (citing Art. II, § 3, Fla. Const.).
The State contends that the trial court erred in relying on B.H. and

that Avatar Development Corporation v. State, 723 So. 2d 199 (Fla.
1998), is controlling instead. Avatar involved a misdemeanor
prosecution based on Avatar’s alleged failure to comply with special
environmental conditions expressly set out in a dredging permit issued
by the Department of Environmental Protection (DEP). Id. at 200. The
statute created a first-degree misdemeanor for individuals who
willfully “violate or fail to comply with any rule, regulation, order,
permit, or certification adopted or issued by [DEP] pursuant to its
lawful authority.” Id. at 201 (quoting § 403.161(1)(b), Fla. Stat.
(1993)). Avatar argued, because the statute granted DEP “unfettered
discretion” to determine conditions to which criminal penalties would
attach if violated, the delegation was unconstitutional. Id. at 202-03.
However, the supreme court rejected the argument and distinguished

B.H., finding the statutory scheme in Avatar involved an agency
simply setting the environmental regulations and conditions as
opposed to a delegation of any actual power to “pick and choose
which rule, regulation, or permit condition shall be prosecuted upon
its violation” through rulemaking. Id. at 204. Thus, the delegation of
authority to DEP to determine specific standards to protect from
pollution remained valid even after criminal penalties were attached
because the criminal statute only operates as an enforcement tool to
ensure compliance. Id.

Although Avatar did not expressly overturn any portion of B.H.,
we note the inherent tension between the two decisions. The take away
of B.H. is, for a statute attempting to delegate some measure of
authority to an agency to define standards on which a crime may lie,
sufficient guidance within the language of the statute itself defining
the boundaries of the agency’s authority is required. Avatar, however,
appears to retreat slightly from the more rigid standard expressed in
B.H. Avatar instructs that even general policy goals lacking any
specific limits on agency rulemaking can provide enough guidance for
an agency to create rules or regulations which one may not willfully
violate or face criminal penalties. But, what is enough?

Where B.H emphasizes the question of whether the statutory
language reflects a policy decision with bracketed guidance to the
agency to implement it without the agency making its own policy
determinations, Avatar targets whether the statute purports to grant the
agency authority allowing it to control whether a crime exists for
certain activity by virtue of its rulemaking. To assist in addressing
whether a statute provides enough guidance on general policy for an
agency to create rules or regulations establishing criminal liability
without violating the nondelegation doctrine, the supreme court in
Avatar applied the following standard—a nondelegation violation
should be found “only ‘[w]hen legislation is so lacking in guidelines
that neither the agency nor the courts can determine whether the
agency is carrying out the intent of the legislature in its conduct.’ ” 723
So. 2d at 202 (quoting Askew, 372 So. 2d at 918-19). Additionally, the
court emphasized its prior recognition that “specificity of the guide-
lines will depend on the complexity of the subject and the ‘degree of
difficulty involved in articulating finite standards.’ ” Id. (quoting
Brown, 560 So. 2d at 784). Here, we acknowledge the complexities of
administering the Medicaid program, a task assigned to AHCA by the
Legislature. See § 409.901(2), Fla. Stat.

In a fashion nearly analogous to that considered in Avatar, the
Legislature here defined the crime in section 409.920(2)(a)2. as one
who “knowingly make[s], cause[s] to be made, or aid[s] and abet[s]
in the making of a claim” for services not authorized by the Medicaid
program. Section 409.919 instructs “[t]he agency shall adopt any rules
necessary to comply with or administer ss. 409.901-409.920 and all
rules necessary to comply with federal requirements.” AHCA’s
power, through its rulemaking authority, is limited to those rules
necessary and that comply with funding and federal guidelines. See §
409.906(5), Fla. Stat. To require the Legislature to enact such rules,
regulations, and procedures in the complex Medicaid system would
be an insurmountable task. The Legislature has recognized that
AHCA, a specialized agency, is best suited to articulate standards for
application of the Medicaid system. It is the Legislature, and not
AHCA, that has declared violation of those standards as unlawful.
Thus, we find section 409.920(2)(a)2. does not violate the
nondelegation doctrine.

B. Due Process
Finding section 409.920(2)(a)2. does not violate the nondelegation

doctrine, we now analyze whether the statute is so vague it violates
Ms. Scharlepp’s due process rights. A penal statute is void for
vagueness only if it does not 1) define the criminal offense with
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“sufficient definiteness that ordinary people can understand what
conduct is prohibited”; and 2) define it in a “manner that does not
encourage arbitrary and discriminatory enforcement.” Skilling v.
United States, 561 U.S. 358, 402-03 (2010) (quoting Kolender v.
Lawson, 461 U.S. 352, 357 (1983)). If a statute “conveys a sufficiently
definite warning as to the proscribed conduct when measured by
common understanding and practices, it is not unconstitutionally
vague.” Jordan v. De George, 341 U.S. 223, 231-32 (1951). “Impos-
sible standards of specificity are not required.” Id. at 231.

Here, the trial court determined that the applicable statutes are
devoid of the necessary definitions to accomplish the task of placing
an ordinary person on notice of the prohibited activities. Specifically,
it found the statutes are vague for the following reasons: no guidance
is found in section 409.906(5) or in the applicable federal law as to
how to define “services”; there was no federal regulation that
addressed qualifications or credentials for those providing the TCM
services; neither the federal law nor section 409.906(5) defines
“eligibility”; and the Handbook does not define the terms “equivalent
experience” or “serious emotional disturbances.” The trial court
reasoned the prosecution deprived Ms. Scharlepp of due process
because she was not given “fair warning” that her behavior would
subject her to criminal punishments, and these undefined terms form
the basis for this criminal prosecution.2

We find that section 409.920(2)(a)2. clearly provides notice such
that an ordinary person may understand the acts prohibited. As in
Avatar, the statute here clearly prohibited the willful violation of the
rules, regulations, and conditions as set forth in the Handbook and that
such violation could result in criminal charges. The Handbook
informed Ms. Scharlepp that claims submitted by her must be
performed by a certified provider and provided to qualifying individu-
als in the TCM specialty. By enrolling as a Medicaid provider, Ms.
Scharlepp acknowledged that she understood that false claims may be
prosecuted under applicable state laws. She further submitted an
Agency Certification for Child Mental Health Targeted Case Manage-
ment, which avowed that she “[i]s knowledgeable of and agrees to
comply with the statutes, rules and policies that affect the target
population” and “[w]ill ensure that case managers are certified within
three months from their date of hire.”

We find the relationship between criminal penalties and agency
rules identical to the statutory scheme in Avatar, where willful
violation of any agency rule promulgated pursuant to its mission could
entail criminal penalties. The statutory scheme here leaves no
authority to AHCA to pick and choose which rule violation could
result in criminal penalties. Thus, section 409.920(2)(a)2. properly
operates as an enforcement tool to ensure compliance with AHCA
rules and sufficiently sets out, on its face, the policy decision that
knowing noncompliance with AHCA rules is to be deemed a felony
in this context. The Handbook does not form the basis for the criminal
charge. It is, however, relevant in determining whether Ms. Scharlepp
knew or should have known that she was submitting claims that were
not reimbursable because the persons hired as TCM managers and
providing the services did not have the required qualifications. In
section 409.902(2)(a)2., the Legislature defined the crime (violation
of a regulation or rule) and its degree (felony). The State determines
whether to prosecute the violation, acting through one of its elected
state attorneys, not AHCA.3

As alleged in the Information, the criminal acts charged here are
utilizing unqualified individuals to act as targeted case managers or
having them provide unqualified services to individuals who were not
eligible to receive them. The criminal acts occur if one submits the
claims knowing that the TCM managers and services were unqualified
and that the recipients were ineligible. Thus, even in comparison to
Avatar and the ad hoc permit conditions given by DEP after a permit

was sought, an applicant seeking to enroll as a Medicaid provider
knows in advance the requirements of the Medicaid program (through
regulations promulgated by AHCA) and must certify knowledge and
compliance with the Handbook. Thus, this statutory scheme pre-
scribes a general policy goal of making available the possibility of
payment for TCM services and a level of guidance as to the conditions
under which TCM should be payable, allowing AHCA to sufficiently
“determine whether [it] is carrying out the intent of the legislature in
its conduct” and avoid becoming a “lawmaker” as required by Avatar.
Further, because both statutes criminalized knowing or willful
violations of the agency rules in a similar way, there is no more of a
potential power on the part of AHCA to alter which acts would be
criminal under the statutory scheme than existed in Avatar.

Conclusion
Section 409.920(2)(a)2. satisfies the required balance between the

Legislature’s function in establishing fundamental policy and an
administrative agency’s promulgation of administrative rules and
regulations to fulfill it. Because we find this case indistinguishable
from Avatar, the trial court’s dismissal is REVERSED, and the case
REMANDED for further proceedings.

REVERSED and REMANDED. (B.L. THOMAS and BILBREY,
JJ., concur.)
))))))))))))))))))

1The trial court also relied on State v. Watso, 788 So. 2d 1026 (Fla. 2d DCA 2001),
in support of dismissal. However, we find Watso readily distinguishable. Watso
involved a statute which criminalized the providing of false information on an FDLE
form. Id. at 1028. The lower court’s dismissal of the prosecution was affirmed on appeal
because the question on the form (which was allegedly falsely answered) asked for
information which was not included in an exhaustive list promulgated in the statute
itself. Id. at 1029. Thus, FDLE unconstitutionally exercised a lawmaking function
when it essentially expanded the scope of the crime. Id. Here, the trial court incorrectly
reasoned that AHCA similarly expanded the scope of the crime. The promulgation of
qualification rules by AHCA falls within the policy directives of section 409.920, rather
than an agency’s improper expansion of the statute.

2Ms. Scharlepp further argues that under the current version of section 394.4573(2),
Florida Statutes (2016), the case managers would have six months to become eligible.
Thus, she asserts she is being prosecuted for acts that now would be lawful, constituting
a due process violation. We disagree. The amended language evidences an intent to
vest in a different body the credentialing power at issue here. Because there is no
indication of the Legislature’s express intent to apply the statute retroactively, the prior
legislative scheme granting AHCA the power to administer TCM payments controls.
See Port Cove Holdings, Inc. v. Old Port Cove Condo. Ass’n One, 986 So. 2d 1279,
1284 (Fla. 2008). The statutory change was not effective until July 1, 2016, which
predated the conduct alleged as criminal here.

3On appeal, Ms. Scharlepp argues for the first time that the State failed to claim that
the alleged violations were “material to the government’s decision to pay.” She asserts
that because AHCA continued to make payments during the relevant time period, the
State cannot show the required materiality, and because of AHCA’s continued payment
to her, it should be estopped from bringing these charges. We reject this contention as
it was not preserved for appeal. However, even if properly preserved, we agree with the
State that AHCA is separate and apart from the Medicaid Fraud Control Unit of the
Department of Legal Affairs and, thus, is not privy to its investigative information until
charges are filed.

*        *        *

Workers’ compensation—Attorney’s fees—Prevailing party—Judge
of compensation claims did not err in finding that claimant was not
entitled to attorney’s fees and costs as a prevailing party—Claimant
did not meet burden of showing that her attorney’s efforts achieved
acceptance and payment of her claims because record shows that
employer/carrier never denied benefits at issue

YVETTE MORGAN, Appellant, v. AMERICAN AIRLINES, and SEDGWICK
CMS., Appellees. 1st District. Case No. 1D19-3077. March 24, 2020. On appeal from
an order of the Judge of Compensation Claims. Edward R. Almeyda, Judge. Date of
Accident:  July 16, 2014. Counsel: Toni L. Villaverde of Toni L. Villaverde, PLLC,
Coral Gables, for Appellant. Clinton C. Lyons, Jr. of Morgan Kidd Lyons & Johnson,
P.A., Orlando, for Appellees.

(PER CURIAM.) Yvette Morgan appeals an order of the Judge of
Compensation Claims, finding she was not entitled to attorney’s fees
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or costs for two petitions she filed in 2018. Morgan asserts the JCC
erred because she was the prevailing party in the proceedings below.
We disagree.

A claimant who petitions for benefits may recover attorney’s fees
when the employer or carrier files a response to the petition denying
benefits, the claimant successfully prosecutes her petition with her
attorney’s assistance, and at least thirty days elapses from the time the
employer or carrier receives the petition and provides the requested
benefits. § 440.34(3), Fla. Stat. (2018); see Neville v. JC Penney
Corp., 130 So. 3d 235 (Fla. 1st DCA 2013). At issue here is whether
Morgan’s attorney successfully prosecuted her petitions. To demon-
strate successful prosecution, Morgan had to show that her attorney’s
efforts achieved “acceptance and payment of the claim[s].” Mitchell
v Sunshine Cos., 850 So. 2d 632, 633 (Fla. 1st DCA 2003). Morgan
did not meet her burden because the record shows that the Em-
ployer/Servicing Agent never denied the benefits at issue. Because it
was not her attorney’s successful prosecution of the petitions that
achieved the E/SA’s acceptance and payment of her claims, Morgan
is not entitled to fees under section 440.34(3)(b). See Franco v. SCI at
Palmer Club at Prestancia, 989 So. 2d 709 (Fla. 1st DCA 2008). And
because her attorney’s efforts did not lead to the benefits being
provided, Morgan is also not entitled to prevailing party costs under
section 440.34(3)(b). We, therefore, AFFIRM the JCC’s order finding
that Morgan was not entitled to fees or costs. (ROWE, MAKAR, and
KELSEY, JJ., concur.)

*        *        *

Torts—Automobile accident—Proposal for settlement—Attorney’s
fees—Insurance—Subrogation—Case involving plaintiffs’ purchase
of defendant’s earlier-served, and subsequently rejected, proposals for
settlement from defendant’s bankruptcy estate in an attempt to
withdraw those proposals and avoid paying attorney’s fees and costs
under section 768.79—Jurisdiction—Court rejects argument that trial
court lacked subject matter jurisdiction to determine, and invaded
province of  bankruptcy court by determining, that bankruptcy
trustee’s sale of proposals for settlement was invalid—Trial court
unquestionably had subject matter jurisdiction to rule on statutory and
rule-based motion for attorney’s fees and costs—Discussion of dif-
ferences between subject matter and “case jurisdiction”—Trial court
possessed case jurisdiction to consider the validity of plaintiffs’ with-
drawal of the proposals for settlement—Trial court properly declared
plaintiffs’ notice of withdrawal of proposals for settlement to be a
nullity and of no force and effect—Bankruptcy trustee could only sell
whatever title and rights defendant had in the proposals for settlement,
which is determined by Florida law—Because defendant’s insurer
assumed defense of the tort action, insurer was subrogated to any right
defendant had to recover litigation costs and attorney’s fees incurred
and was the real party in interest as to the proposals for settlement—
Having failed to possess the equitable interest in the proposals for
settlement, plaintiffs did not have the power to withdraw them—
Additionally, because the proposals were open for over thirty days
without acceptance or written withdrawal of the offer by defendant,
any purported withdrawal of the proposals after the expiration of the
thirty-day period was a legal nullity and an event not contemplated by
rule or statute—Moreover, the most reasonable interpretation of
withdrawal provision of section 768.79 is that the withdrawal of an
offer must be made by the offeror

OCEANA STAR ALLEN and WILLIAM SCOTT ALLEN, Appellants, v. JOSEPH
K. HELMS, and GEICO GENERAL INSURANCE COMPANY, Appellees. 1st
District. Case No. 1D18-2417. March 24, 2020. On appeal from the Circuit Court for
Clay County. Don H. Lester, Judge. Counsel: Mitchel E. Woodlief of Woodlief &
Rush, P.A., Jacksonville, for Appellants. J. Stephen O’Hara, Jr. and James D. Morgan
of O’Hara Law Firm, P.A., Jacksonville, for Appellees.

(JAY, J.) Oceana Star Allen and William Scott Allen appeal the trial
court’s order granting Appellees’ motions for costs and fees and

declaring the Allens’ Notice of Withdrawal of Proposals for Settle-
ment “to be a nullity and of no force and effect.” We affirm.

Introduction
Despite the unremarkable prologue, this appeal presents issues that

are anything but ordinary. In fact, the trial court commenced its
thorough and precise analysis of the issues by noting that, to its
knowledge, “the issues presented . . . are matters of first impression,
certainly in Florida, and, based on the Court’s legal research, perhaps
anywhere in the country.” Our own research has led us to conclude
that the trial court’s assertion does not hit far from the mark. We, too,
failed to locate a case directly on point: a case where the plaintiffs, in
the course of their personal injury action, “purchased” from the trustee
of the debtor/defendant’s bankruptcy estate the defendant’s earlier-
served proposals for settlement, which the plaintiffs had earlier
rejected, and which they later purported to withdraw to avoid paying
attorney’s fees and costs under section 768.79, Florida Statutes, and
Florida Rule of Civil Procedure 1.442. Faced with those facts, the trial
court ably construed nuanced principles of state and federal law to
craft a well-reasoned decision.1

Background
In May 2009, Oceana Star Allen and Joseph K. Helms were

involved in an automobile collision. In August 2010, Mrs. Allen and
her husband, William Scott Allen, filed a lawsuit naming Mr. Helms
as the defendant and alleging damages suffered by the Allens arising
from the accident. Mrs. Allen claimed direct damages for her alleged
personal injuries, while Mr. Allen sought derivative damages for loss
of consortium. Mr. Helms was insured by GEICO General Insurance
Company, which ultimately shouldered his defense.

One year later, in September 2011, Mr. Helms served separate
proposals for settlement pursuant to section 768.79 and rule 1.442.2

The first proposal was made to Mrs. Allen for $99,000 in payment of
the claims she alleged against him; the second offered Mr. Allen
$1000 for his claim. The total of the proposals represented the bodily
injury limits of Mr. Helms’ policy with GEICO. The Allens rejected
the proposals.

Next, in December 2011, Mr. Helms filed for Chapter 7 bank-
ruptcy in the United States Bankruptcy Court for the Middle District
of Florida. His “Schedule F—Creditors Holding Unsecured
Nonpriority Clams” listed the Allens’ lawsuit against him as an asset
of the bankruptcy estate and noted the limits of his insurance. In his
“Schedule B—Personal Property,” however, Mr. Helms did not list
the proposals for settlement as assets. A suggestion of bankruptcy was
filed in the civil action on January 24, 2012, resulting in an automatic
stay. The Allens moved for relief from the stay by agreeing to proceed
solely against the available insurance proceeds. The stay was lifted in
February 2012. Mr. Helms was granted discharge from bankruptcy in
April.

One year later, the Allens’ personal injury action was tried before
a jury, which rendered its verdict in April 2013. It found that Mr.
Helms was 57% negligent and Mrs. Allen, 43% comparatively
negligent. The jury’s total monetary award to Mrs. Allen was
$116,654.57. The jury did not, however, find that Mr. Allen suffered
any damages for loss of consortium. The Allens’ post-trial motions
were denied.

Thereafter, on November 6, 2013, Mr. Helms’ bankruptcy trustee
filed and served his “Report and Notice of Trustee’s Intention to Sell
Property of the Estate.” According to the trial court, the Notice
advised “all interested parties of the trustee’s intent to sell whatever
right, title and interest [Mr. Helms’] bankruptcy estate may have in the
proposals for settlement to [the Allens] . . . for the sum of $3500.”
GEICO was not served with the Notice. On December 3, 2013, the
trustee filed his Report of Sale of Property of the Estate in which he



Headnotes and indexes are copyrighted and may not be duplicated by photocopying, printing,
or other means without the express permission of the publishers. 1-800-351-0917

DISTRICT COURTS OF APPEAL 45 Fla. L. Weekly D687

confirmed the sale of the proposals for settlement to the Allens.
On December 31, 2013, Mr. Helms filed Defendant’s Motion for

Costs and Fees. The motion specified that Helms, “for the use and
benefit of his liability insurer, GEICO General Insurance Company,”
sought entry of an order that “he or GEICO or both” were entitled to
recover costs and attorney’s fees from the Allens pursuant to section
768.79 and rule 1.442. On the same date, having learned of the “sale”
of the proposals for settlement to the Allens, GEICO moved to
intervene in the proceedings.

In March 2014, Mr. Helms sought entry of a final judgment. On
June 2, following a hearing, the trial court granted GEICO’s motion
to intervene. GEICO then filed its own motion for costs and fees,
arguing that “[Helms] ha[d] neither incurred nor paid litigation costs
and attorneys’ fees in his own defense,” but that all costs and fees had
been paid by GEICO. Its motion was based on the rejected proposals
for settlement and the fact that the net judgment recovered by the
Allens—allowing for set-offs for comparative negligence and taxable
costs—was at least 25% less than the proposals for settlement.

The Allens objected to an award of fees and costs on the grounds
that the proposals for settlement were effectively a “cause of action”
traditionally considered property of a bankrupt’s estate.3 Since they
had purchased that property from Helms’ bankruptcy trustee, they
believed that they were the rightful owners of the proposals. On June
20, 2014, the Allens filed a notice that they were withdrawing the
proposals for settlement in an effort to defeat Mr. Helms and GEICO’s
claim of entitlement to collect attorneys’ fees and costs. The trial court
rejected the Allens’ claim in its Order on Motion for Costs and Fees.4

Instead, it found that “[t]he jury award, after deduction for set-offs and
apportionment of liability, is less than 75% of the amount offered in
the proposals for settlement, thus triggering the sanctions contem-
plated by Rule 1.442 and section 768.79, Florida Statutes.”

Analysis
We begin our analysis by first addressing the Allens’ argument that

the trial court lacked subject matter jurisdiction to determine that the
bankruptcy trustee’s sale of the two proposals for settlement was
invalid. We will then speak to the merits of the trial court’s ruling.

I. Subject Matter Jurisdiction
The Allens contend that the trial court lacked the subject matter

jurisdiction to, and invaded the province of the bankruptcy court by,
determining that the trustee’s sale of the proposals for settlement was
invalid. That contention reveals not only a misunderstanding of the
substance of the trial court’s decision, but of the nature of subject
matter jurisdiction.

“[S]ubject-matter jurisdiction concerns the power of the trial court
to deal with a class of cases to which a particular case belongs.”
Cunningham v. Standard Guar. Ins. Co., 630 So. 2d 179, 181 (Fla.
1994) (emphasis added) (citing Lovett v. Lovett, 112 So. 768 (Fla.
1927)). In Cunningham, the supreme court elaborated upon this
fundamental maxim:

“ ‘Jurisdiction,’ in the strict meaning of the term, as applied to judicial
officers and tribunals, means no more than the power lawfully existing
to hear and determine a cause. It is the power lawfully conferred to
deal with the general subject involved in the action. It does not depend
upon the ultimate existence of a good cause of action in the plaintiff,
in the particular case before the court. ‘It is the power to adjudge
concerning the general question involved, and is not dependent upon
the state of facts which may appear in a particular case.’ . . .”

Id. (citation omitted) (quoting Malone v. Meres, 109 So. 677, 683 (Fla.
1926)); see also Paulucci v. Gen. Dynamics Corp., 842 So. 2d 797,
801 n.3 (Fla. 2003); Viverette v. State, Dep’t of Transp., 227 So. 3d
1274, 1278 (Fla. 1st DCA 2017). “Stated differently, a challenge to
subject matter jurisdiction is proper only when the court lacks

authority to hear a class of cases, rather than when it simply lacks
authority to grant the relief requested in a particular case.” In re
Adoption of D.P.P., 158 So. 3d 633, 636-37 (Fla. 5th DCA 2014)
(citing Cunningham, 630 So. 2d at 181). Thus, in D.P.P., the Fifth
District concluded that “the court had subject matter jurisdiction as it
is without question that the circuit courts have exclusive jurisdiction
over all adoption matters” by virtue of section 63.102(1), Florida
Statutes. Id. at 637.

Just as the trial court in D.P.P. had the power conferred upon it by
statute to hear the class of cases involving adoption, here, too, the trial
court unquestionably had the subject matter jurisdiction to rule on the
statutory—and rule-based—motion for attorney’s fees and costs.
Rather, what the Allens mistake for lack of subject matter jurisdiction
is actually the inability of a trial court to grant relief in a particular case
over which it has subject matter jurisdiction. The decision in Tobkin
v. State, 777 So. 2d 1160 (Fla. 4th DCA 2001), illustrates this point.

In Tobkin, the parties to an action for an injunction for protection
against domestic violence and a subsequently filed dissolution of
marriage action, reconciled, and the wife filed voluntary dismissals in
both actions. Notwithstanding the dismissal of those cases, the trial
court went on to rule on the wife’s attorney’s motion to withdraw and
the husband’s motion to disqualify the wife’s counsel, and it also
enforced its previously ordered requirement that the husband attend
counseling and a batterers’ intervention program. In response, the
parties jointly filed a petition for writ of prohibition in the Fourth
District seeking to prevent the trial judge from continuing to exercise
jurisdiction in the two cases. In considering the issue, the Fourth
District determined:

The jurisdictional issue here is not one of subject matter jurisdic-
tion, which the court clearly has. Rather, the issue is whether the trial
judge, after the voluntary dismissal in this case, still has the power to
preside over this particular dispute between the parties. This court
noted in T.D. v. K.D., 747 So. 2d 456, 457 n.2 (Fla. 4th DCA 1999),
that the word “jurisdiction” ordinarily refers to “subject matter” or
“personal” jurisdiction, but there is a third meaning (“case” jurisdic-
tion) which involves the power of the court over a particular case that
is within its subject matter jurisdiction. “Case” jurisdiction is involved
here because the trial court clearly has jurisdiction over the subject
matter. . . .

Id. at 1163 (footnote omitted). Applying this distinction, the Fourth
District held that the wife’s valid motions to voluntarily dismiss the
dissolution proceedings and the domestic violence injunction action
divested the trial court of “case jurisdiction” to continue to act in the
cases. Id. See also Ricci v. Ventures Tr. 2013-I-H-R by MCM Capital
Partners, LLC, 276 So. 3d 5, 8 (Fla. 4th DCA 2019) (observing that
“ ‘[c]ase jurisdiction’ refers to ‘the power of the court over a particular
case that is within its subject matter jurisdiction,’ ” quoting Trerice v.
Trerice, 250 So. 3d 695, 698 (Fla. 4th DCA 2018)); 14302 Marina
San Pablo Place SPE, LLC v. VCP-San Pablo, Ltd., 92 So. 3d 320,
321 (Fla. 1st DCA 2012) (Ray, J., concurring) (footnotes omitted)
(“The type of jurisdiction the court lacked was its ‘power . . . over a
particular case that is within its subject matter jurisdiction,’ as
determined by reference to the case’s procedural posture. See T.D. v.
K.D., 747 So. 2d 456, 457 n.2 (Fla. 4th DCA 1999). This species of
jurisdiction is termed ‘case jurisdiction’ or ‘continuing jurisdiction’
by some courts. It has also been referred to as ‘procedural jurisdic-
tion,’ meaning a court’s authority to act in a particular case.”).

Here, the Allens assert that subject matter jurisdiction in bank-
ruptcy matters lies exclusively with the federal bankruptcy court.
They therefore urge that, to the extent the trial court held the trustee’s
sale of the proposals for settlement was invalid, it invaded the
province of the bankruptcy court because it did not possess the subject
matter jurisdiction to nullify the decision of the bankruptcy trustee.
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We agree with the Allens that had the trial court attempted to void the
bankruptcy trustee’s sale of the proposals for settlement, it would have
lacked the subject matter jurisdiction to do so. Indeed, the trial court
candidly acknowledged that the question of whether a debtor’s
interest constitutes the property of a bankruptcy estate is strictly a
federal question. See Butner v. United States, 440 U.S. 48 (1979); In
re Kalter, 292 F.3d 1350 (11th Cir. 2002).

But the trial court did not reach beyond its subject matter jurisdic-
tion. Instead, the real issue underlying the Allens’ jurisdictional
argument is whether the trial court possessed “case jurisdiction” to
consider the validity of the Allens’ withdrawal of the proposals for
settlement. To evaluate the propriety of the withdrawal, the trial
court—necessarily—had to turn to federal law to glean a working
definition of a “bankruptcy estate,” as it was an issue inherent in the
question of what actually passed to the Allens from the bankruptcy
trustee. However, federal law aside, the extent of Mr. Helms’ rights in
the proposals for settlement at the commencement of the bankruptcy
case “is an issue of Florida law.” In re Raborn, 470 F.3d 1319, 1323
(11th Cir. 2006). Accordingly, the trial court possessed not only
subject matter jurisdiction, but case jurisdiction as well.

II. The Merits
With the issue of jurisdiction resolved, we next turn our attention

to thornier topics addressed in the trial court’s order.
As noted above, the point of the trial court’s wading into federal

bankruptcy law was to discern exactly what interest in the proposals
for settlement passed to the Allens by virtue of the trustee’s sale. “An
‘elementary rule of bankruptcy . . . is that the [bankruptcy] trustee
succeeds only to the title and rights in the property that the debtor
possessed.’ ” In re Raborn, 470 F.3d at 1323 (quoting S. Cent.
Livestock Dealers, Inc. v. Sec. State Bank, 614 F.2d 1056, 1061 (5th
Cir. 1980)). The United States Bankruptcy Code provides that

“[p]roperty in which the debtor holds, as of the commencement of the
case, only legal title and not an equitable interest . . . becomes
property of the estate . . . only to the extent of the debtor’s legal title to
such property, but not to the extent of any equitable interest in such
property that the debtor does not hold.”

11 U.S.C. § 541(d) (2019) (emphasis added). Consistent with these
authorities, the trial court concluded that “it is evident that the
defendant’s Chapter 7 trustee acquired no greater right to the propos-
als for settlement than that held by the defendant, and the nature and
extent of that right is determined by Florida law.” To underscore this
point, the court quoted the trustee’s own words in his report and
notice: The trustee sold to the Allens “ ‘whatever right, title and
interest the bankruptcy estate of Joseph K. Helms may have in the
Proposals for Settlement.’ ” (Emphasis added.) The emphasized
language indelibly left open—under Florida law—the question of
what right, title, or interest Mr. Helms possessed in the proposals for
settlement that passed to the Allens. Conceivably, the bankruptcy trust
received a $3500 windfall, and the Allens received nothing for their
money. In that regard, we again turn to Raborn to shed further light on
the matter. As the Eleventh Circuit explained:

In this case, the Bankruptcy Trustee could not succeed to rights or
title to the real estate that Douglas Raborn, the debtor, did not possess.
If Douglas Raborn possessed only legal title to the property as Trustee
of the trust (and not as holder of both legal and equitable title in his
individual capacity), the Bankruptcy Trustee could neither succeed to
nor have any rights—“vested” or “unvested”—in the fee simple title
to the property. Thus, a necessary threshold determination in this case
is the extent of Douglas Raborn’s rights in the pertinent property at the
commencement of the bankruptcy case (24 August 2001), which is an
issue of Florida law.

470 F.3d at 1323.

Thus, the trial court rightly evaluated the nature of Mr. Helms’
potential legal title and equitable interest in the proposals for settle-
ment under Florida law as the threshold question, and then correctly
narrowed its focus to the law of subrogation. To that extent, we quote
directly from the trial court’s order:

As a general proposition, after payment of a loss incurred by or on
behalf of an insured, an insurance company is, by operation of law,
without necessity for express policy provisions or formal assignment
by the insured, entitled to be subrogated to any right the insured may
have against a third-party. Couch v. Drew, 554 So. 2d 1185 (Fla. 1st
DCA 1989); Hough v. Huffman, 555 So. 2d 942 (Fla. 5th DCA 1990).
This right of subrogation includes rights against its own insured, if the
insured were to recover and attempt to keep costs and expenses
awarded. Aspen v. Bayless, 564 So. 2d 1081 (Fla. 1990). An insurer
which defends its insured and pays costs and expenses of a lawsuit is
subrogated to the extent of those payments. [Id.] at 1082; Robertson
v. Cobb, 695 So. 2d 507 (Fla. 5th DCA 1997).

Accordingly, “the insurance carrier . . . is ‘the real party in interest’ ”
to recover fees under section 768.79 “because it controls the defense’s
litigation strategy and holds the purse strings.” Sparks v. Barnes, 755
So. 2d 718, 720 (Fla. 2d DCA 1999) (Whatley, J., concurring). Hough
stated it this way:

Insurance is a business “adventure.” It “is not founded on any
philanthropic or charitable principle.” State ex rel. Landis v. Dewitt C.
Jones Co., 108 Fla. 613, 147 So. 230 (1933). After an insurance
company has paid a loss on behalf of its insured, it is entitled to
subrogation either by express contract rights, or by equitable
subrogation by operation of law. 31 Fla. Jur. 2d Insurance § 149; 12
Fla. Jur. 2d Contribution, etc. §§ 18 and 20. This right of subrogation
would include rights against its own insured, if the insured were to
recover and attempt to keep costs and expenses awarded in this case.
See International Sales-Rentals Leasing Co. v. Nearhoof, 263 So. 2d
569 (Fla. 1972).

555 So. 2d at 944-45 (emphasis added); see also In re Rush, 582 B.R.
729, 734 (Bankr. E.D. Tenn. 2018) (internal quotation marks omitted)
(citations omitted) (agreeing with the majority of bankruptcy courts
and holding that pre-petition child support arrearages do not become
property of the custodial parent’s Chapter 7 bankruptcy estate, since
the child support payments paid to the custodial parent “are intended
for the benefit of the child”); In re Christakos, 553 B.R. 371, 380
(Bankr. W.D. Mo. 2016) (“[U]nder Missouri law, child support is paid
to the custodial parent ‘in trust’ for the benefit of the child. As a result,
the Debtor’s postpetition child support is not property of the estate
under § 541(a).”).

The emphasized language from Hough neatly dovetails with the
trial court’s more general observations on assignments. As the court
stated:

[I]t is black letter law that an assignment transfers to the assignee only
the interest and rights of the assignor in and to the thing assigned, and
the assignee stands in the shoes of the assignor. Prescription Partners,
LLC v. State, [Dep’t of Fin. Servs.], 109 So. 3d 1218 (Fla. 1st DCA
2013).

The court continued: “An assignment conveys no greater right than
the assignor had at the time of the assignment. Union Indemnity Co.
v. City of New Smyrna, 130 So. 453 (Fla. 1930).”

Unifying the foregoing authorities, the trial court reached the
denouement of its decision:

It is clear, therefore, that GEICO is subrogated to any right [Mr.
Helms] has to recover from [the Allens] the litigation costs and
attorneys[’] fees incurred in the defense of the defendant in the
Action. . . . GEICO is the real party in interest as to the proposals for
settlement.
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Thus, under Florida law, while the defendant is nominally the
“owner” of the proposals, the defendant has only bare legal title in
interest, and GEICO is both the equitable owner of, and the true party
in interest in, the proposals for settlement. . . . [T]he plaintiffs stand in
the shoes of the defendant as against GEICO, and have no greater
interest in the proposals for settlement than did the defendant.

The Court concludes that under Florida law, the plaintiffs, standing
in the shoes of the defendant, have only bare legal interest in the
proposals for settlement which cannot defeat, and is subordinate to,
GEICO’s interest as both the true party in interest and as the holder of
an equitable subrogation claim. . . .

In short, as the trial court observed, for their $3500 the Allens
“acquired, at most, only bare legal interest in the proposals” subject to
GEICO’s equitable interest, “and at worst obtained nothing.”5 It
therefore follows that the Allens, having failed to possess the equitable
interest in the proposals for settlement, did not have the power to
withdraw them.

That conclusion leads us to advance another, more elementary,
reason why the Allens could not have withdrawn the proposals for
settlement. Proposals for settlement not accepted within thirty days are
deemed rejected under Florida Rule of Civil Procedure 1.442(f)(1).
Section 768.79(5), Florida Statutes, succinctly states: “An offer may
be withdrawn in writing which is served before the date a written
acceptance is filed. Once withdrawn, an offer is void.” Here, Mr.
Helms’ proposals for settlement “were open for the full 30 days and
there was no written revocation delivered [by Helms] before the 30
days expired.” Crowley v. Sunny’s Plants, Inc., 710 So. 2d 219, 221
(Fla. 3d DCA 1998). Consequently—assuming that the Allens
subsequently “acquired” the proposals for settlement from the
trustee—any purported withdrawal of the proposals by the Allens
after the expiration of the thirty-day period “was a legal nullity and an
event not contemplated” by either rule 1.442 or section 768.79. Id.;
see also Kaufman v. Smith, 693 So. 2d 133, 134 (Fla. 4th DCA 1997)
(“Plaintiff’s argument that the second offer [made by the defendant]
revoked the first offer overlooks the fact that the first offer, once the
plaintiff failed to accept it within the statutory time period, was no
longer merely an offer. Once that period expired the defendant
acquired a statutory right to recover attorney’s fees and costs in the
event the judgment was below a certain amount. Plaintiff no longer
had the ability to accept that offer, nor could she have done anything
unilaterally to make it ineffective.”).

Moreover, placing the text of section 768.79(5) in perspective, the
most reasonable interpretation of the withdrawal provision is that the
withdrawal of an offer must be made by the offeror. See Wilcox v.
Neville, 283 So. 3d 878, 882 (Fla. 1st DCA 2019) (emphasis added)
(recognizing that the statute “provides the offeree with thirty days to
accept an offer” and “allows the offeror to withdraw the offer any time
before a written acceptance,” citing § 768.79(1), (4), & (5), Fla. Stat.,
and Fla. R. Civ. P. 1.442(e), (f)(1)). In the instant case, Mr. Helms was
the offeror of the proposals for settlement. It stands to reason,
therefore, that only Mr. Helms had the power to withdraw them. An
interpretation that would permit the offeree to withdraw the offeror’s
proposal—in addition to being nonsensical—would obstruct the
statutory purpose of reducing “ ‘litigation costs and conserv[ing]
judicial resources by encouraging the settlement of legal actions.’ ”
Kuhajda v. Borden Dairy Co. of Ala., LLC., 202 So. 3d 391, 395 (Fla.
2016) (citation omitted). The interpretation we adopt, in contrast,
endorses the sound principle of statutory construction that “[a]
textually permissible interpretation that furthers rather than obstructs
the [text’s] purpose should be favored.” Antonin Scalia & Bryan A.
Garner, Reading Law: The Interpretation of Legal Texts 63 (2012).

Conclusion
Given the novel issues presented in this appeal, our goal was to

confine our decision to the unique facts of this case as influenced by

state law, and, to the extent appropriate, as refined by federal bank-
ruptcy law. For that reason, we hold that the trial court properly
declared the Allens’ Notice of Withdrawal of Proposals for Settlement
“to be a nullity and of no force and effect.” Further, the court correctly
granted Appellees’ motions for costs and fees as to entitlement,
leaving the amount to be determined by proper notice. Accordingly,
we wholly endorse the trial court’s parsing of the legal issues and find
its decision to be eminently correct.

AFFIRMED. (BILBREY and M.K. THOMAS, JJ., concur.)
))))))))))))))))))

1Appellants have raised three points on appeal in arguing for reversal. We affirm on
the issue that Appellees failed to properly allocate their attorney’s fees and costs
between Appellees’ two Proposals for Settlement without further comment.

2Section 768.79(1), Florida Statutes, entitled “Offer of judgment and demand for
judgment,” provides in pertinent part as follows:

In any civil action for damages filed in the courts of this state, if a defendant
files an offer of judgment which is not accepted by the plaintiff within 30 days, the
defendant shall be entitled to recover reasonable costs and attorney’s fees incurred
by her or him or on the defendant’s behalf pursuant to a policy of liability insurance
or other contract from the date of filing of the offer if the judgment is one of no
liability or the judgment obtained by the plaintiff is at least 25 percent less than such
offer, and the court shall set off such costs and attorney’s fees against the award.

Florida Rule of Civil Procedure 1.442, entitled “Proposals for Settlement,” “applies to
all proposals for settlement authorized by Florida law,” and provides the procedural
mechanism for obtaining the costs and fees to which a party would become entitled
under section 768.79. See Fla. R. Civ. P. 1.442(a), (h).

For our purposes in this opinion, consistent with the parties’ verbiage, we will
interpose the rule’s phrase—“proposals for settlement”—in the place of the statutory
counterparts—“offer of judgment and demand for judgment.”

3According to Slater v. United States Steel Corp., 871 F.3d 1174 (11th Cir. 2017):
“Chapter 7 allows a debtor to make a clean break from his financial past, but at

a steep price: prompt liquidation of the debtor’s assets.” Harris v. Viegelahn, __
U.S. __, 135 S. Ct. 1829, 1835, 191 L. Ed. 2d 783 (2015). When a debtor files a
Chapter 7 petition, his assets, subject to certain exemptions, are immediately
transferred to a bankruptcy estate. 11 U.S.C. § 541(a)(1). The Chapter 7 trustee is
responsible for selling the property in the estate and distributing the proceeds to
creditors. Id. §§ 704(a)(1), 726. Although a Chapter 7 debtor “must forfeit virtually
all his prepetition property,” the bankruptcy laws give the debtor an immediate
fresh start and a break from the financial past “by shielding from creditors his
postpetition earnings and acquisitions.” Harris, 135 S. Ct. at 1835. . . .

Id. at 1179 (emphasis added) (footnote omitted).
4In a footnote, the trial court recounted the chronology of events leading up to this

point, reiterating that the proposals for settlement had not been listed as assets of the
bankruptcy estate and the “verdict triggering sanctions under the proposal for
settlement rule had been rendered.” As viewed by the court, “the only logical
conclusion is that [the Allens], or more likely their attorney, concocted a ‘sale’ of the
proposals through the bankruptcy proceeding and approached the trustee with this
proposition in an attempt to avoid a significant fee award against them.” The trial court
considered that likelihood to be “deeply troubling.”

5It is not our intention by this opinion to delve deeper into a discussion concerning
the broad definition of the term “property” of a chapter 7 bankruptcy estate. But the
distinction that may be drawn between the instant case and those decisions that have
considered the propriety of including in a bankruptcy estate a pre-petition cause of
action belonging to the debtor is that in the latter class of cases, the debtor is said to hold
a property right in a cause of action against the defendants at the time the bankruptcy
case was filed. See generally Segal v. Rochelle, 382 U.S. 375 (1965); Parker v. Wendy’s
Int’l, Inc., 365 F.3d 1268, 1272 (11th Cir. 2004) (“Generally speaking, a pre-petition
cause of action is the property of the Chapter 7 bankruptcy estate, and only the trustee
in bankruptcy has standing to pursue it.”); see also In re Alipour, 252 B.R. 230 (Bankr.
M.D. Fla. 2000); In re Tomaiolo, 205 B.R. 10 (Bankr. D. Mass. 1997). In the instant
case, as explained elsewhere in the body of this opinion, Mr. Helms held only legal title
to the proposals for settlement, not equitable title or a property right. GEICO held
equitable title to the recovery. And, as stated above, under federal bankruptcy law, a
bankruptcy trustee is only authorized to conduct a valid sale of property in which the
debtor holds both a legal and equitable interest—with the nature of the interest to be
determined under state law.

*        *        *

Criminal law—Post conviction relief—Ineffective assistance of
counsel—Error to summarily deny claim that counsel was ineffective
for misadvising defendant to reject favorable plea offer—Claim was
sufficiently pled, and it was error to find that counsel’s advice was a
reasonable strategic decision without an evidentiary hearing

TYLER MOOK, Appellant, v. STATE OF FLORIDA, Appellee. 4th District. Case No.
4D19-1422. March 25, 2020. Appeal of order denying rule 3.850 motion from the



Headnotes and indexes are copyrighted and may not be duplicated by photocopying, printing,
or other means without the express permission of the publishers. 1-800-351-0917

45 Fla. L. Weekly D690 DISTRICT COURTS OF APPEAL

Circuit Court for the Nineteenth Judicial Circuit, Martin County; Lawrence M.
Mirman, Judge; L.T. Case No. 2014CF001493A. Counsel: Robert David Malove of
The Law Office of Robert David Malove, P.A., Fort Lauderdale, for appellant. Ashley
Moody, Attorney General, Tallahassee, and Kimberly T. Acuña, Assistant Attorney
General, West Palm Beach, for appellee.

(TAYLOR, J.) Tyler Mook appeals the summary denial of his Rule
3.850 motion for postconviction relief. We reverse only as to the first
claim in his motion (Ground One).

Mook was charged with attempted first-degree murder for
throwing his girlfriend off his boat, jumping into the water after her,
and pushing her underwater at least twice. He was found guilty of
attempted second-degree murder as a lesser included offense and
sentenced to twelve years in prison. On direct appeal, we affirmed the
conviction but reversed an award of costs to the State for bringing
witnesses from Tennessee to testify at sentencing. Mook v. State, 231
So. 3d 8 (Fla. 4th DCA 2017).

In Ground One of his Rule 3.850 motion, Mook claimed that his
defense counsel was ineffective for misadvising him to reject a plea
offer of five years in prison. He alleged that counsel told him the State
could prove only a misdemeanor (battery or culpable negligence)
because it could not prove premeditation or intent to kill. Mook
alleged that counsel’s advice to reject the plea was unreasonable under
the facts and circumstances of the case because he failed to properly
evaluate the likelihood of a conviction for attempted second-degree
murder, which does not require proof of premeditation or intent to kill.
See Brice v. State, 162 So. 3d 81, 82-83 (Fla. 4th DCA 2014) (revers-
ing the summary denial of a Rule 3.850 motion and remanding for an
evidentiary hearing on a claim that counsel’s advice to reject a plea
offer was unreasonable because he failed to properly evaluate the
strength of the State’s case and explain the likelihood of a conviction).
Mook also alleged a reasonable probability that, but for counsel’s
advice, he would have accepted the plea and it would have been
entered without the State withdrawing it or the judge refusing to
accept it. See Alcorn v. State, 121 So. 3d 419, 430 (Fla. 2013).

Mook’s claim of ineffective assistance of counsel was sufficiently
pled, and the trial court erred by finding without an evidentiary
hearing that counsel’s advice to reject the plea offer was a reasonable
strategic decision. See, e.g., Washington v. State, 187 So. 3d 244 (Fla.
4th DCA 2015). We therefore reverse the summary denial of Ground
One and remand for an evidentiary hearing. We affirm the summary
denial of Mook’s other grounds for relief without further discussion.

Affirmed in part, Reversed in part, and Remanded. (GROSS and
FORST, JJ., concur.)

*        *        *

Criminal law—Post conviction relief—Timeliness of motion—Trial
court erred in denying amended post conviction motion as untimely—
Delay in filing amended motion was not unreasonable because
defendant had filed a motion for more time which was never ruled on
by the court and remained pending

ANTHONY MILLER, Appellant, v. STATE OF FLORIDA, Appellee. 4th District.
Case No. 4D19-2347. March 25, 2020. Appeal of order denying rule 3.850 motion
from the Circuit Court for the Fifteenth Judicial Circuit, Palm Beach County; John S.
Kastrenakes, Judge; L.T. Case No. 502015CF011094BXXXMB. Counsel: Anthony
Miller, Perry, pro se. Ashley Moody, Attorney General, Tallahassee, and Deborah
Koenig, Assistant Attorney General, West Palm Beach, for appellee.

(PER CURIAM.) Anthony Miller timely appeals the summary denial
of his amended motion seeking relief under Florida Rule of Criminal
Procedure 3.850. After Miller filed his motion, the court gave him 60
days to amend his oath and certificate of service. Miller allegedly did
not receive the court’s order in time but, once he did receive it, he
moved to reinstate the 60 days to amend. Months later, while his
motion for more time was pending and before the two-year time limit
of rule 3.850(b) expired, Miller filed an amended motion. The court

denied the amended motion as untimely but did not rule on the motion
for more time.

Miller argues the court erred when it denied his rule 3.850 motion
as untimely without addressing his pending motion for more time. He
argues that it was reasonable for him to delay filing the amended
motion pending a ruling on his motion for more time.

In Ivory v. State, we affirmed a court’s denial of a rule 3.850
motion and noted that the defendant “did not seek an extension of the
60-day time limit [or] . . . argue[ ] any circumstances that prevented
him from timely complying with the trial court’s order.” 159 So. 3d
197, 199 (Fla. 4th DCA 2015). Here, Miller sought more time to
amend his motion and waited to file the amended motion pending a
ruling that never came. Based on the unique circumstances of this
case, we find the delay in filing the amended motion was not unrea-
sonable because Miller’s request for more time remained pending.

We reverse the circuit court’s order and remand with instructions
to consider the amended rule 3.850 motion on the merits.

Reversed and remanded for further proceedings. (LEVINE, C.J.,
WARNER and KUNTZ, JJ., concur.)

*        *        *

Taxation—Tourist development tax—Dealers—Companies which
manage online platforms that permit property owners and their agents
to list and advertise their properties for short-term accommodations
are not exercising a taxable privilege so as to be subject to taxation
under TDT statute—Companies are not in the business of renting,
leasing, or letting transient accommodations as contemplated by TDT
and transient rentals tax statutes where companies do not own, possess,
or have a leasehold interest to convey in any of the properties listed on
their platform, but rather act simply as conduits through which
customers can compare properties and rates and book reservations—
Court rejects argument that companies are nonetheless required to
register as dealers and collect and remit TDT to the taxing authority
because they receive payments on property owners’ behalf—Based on
reading of TDT and TRT statutes, a dealer is one who can grant a
possessory interest in the properties, which the companies cannot do—
To extent that an agency relationship between owners and companies
was created by the companies’ terms and conditions, the terms and
conditions expressly limited agency for the sole purpose of collecting
funds from guests before transferring consideration to owners

ANNE GANNON, in her capacity as Palm Beach County Tax Collector, on behalf of
Palm Beach County, Appellant, v. AIRBNB, INC., AIRBNB PAYMENTS, INC.,
HOMEAWAY.COM, INC., HOMEAWAY, INC., and TRIPADVISOR, LLC,
Appellees. 4th District. Case No. 4D19-541. March 25, 2020. Appeal from the Circuit
Court for the Fifteenth Judicial Circuit, Palm Beach County; James Nutt, Judge; L.T.
Case No. 502014CA000428XXXXMBAO. Counsel: Philip M. Burlington and Adam
Richardson of Burlington & Rockenbach, P.A., West Palm Beach, and Louis M. Silber
of Silber & Davis, West Palm Beach, and Jeffrey M. Liggio and Olivia D. Liggio of
Liggio Law, P.A., West Palm Beach, for appellant. Nicole K. Atkinson, Kenneth Bell,
and Amy S.L. Terwilleger of Gunster, Yoakley & Stewart, P.A., West Palm Beach, and
Craig S. Primis and Devin Anderson of Kirkland & Ellis, LLP, Washington, D.C., and
Jeffrey A. Rossman of Freeborn & Peters LLP, Chicago, Illinois, for appellees.

(DAMOORGIAN, J.) Anne Gannon, in her capacity as Palm Beach
County Tax Collector (“Tax Collector”), appeals summary judgment
entered in favor of Appellees, Airbnb, Inc., Airbnb Payments, Inc.,
Homeaway.com, Inc., HomeAway, Inc., and TripAdvisor, LLC
(collectively “Companies”). The final judgment determined that the
Companies were not required to collect and remit the Tourist Devel-
opment Tax (“TDT”) to the Tax Collector as dealers. For the reasons
discussed below, we affirm.

The Companies1 each manage an online platform that permits
property owners or their agents (“Owners”) to list and advertise their
properties for short-term accommodations. Persons seeking accom-
modations (“Guests”) can search the available listings and reserve a
property that suits their needs. The Companies provide a number of
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services to both the Owners and Guests including advertising and
listing properties, message systems, and payment systems. Despite the
Companies’ role in the transactions, it is undisputed that none of the
Companies have any possessory rights in any of the properties listed
nor are they a party to any of the agreements between the Owners and
Guests. Each Company clearly states this in its Terms and Conditions.

The Companies’ Terms and Conditions also provide that the
Owners appoint the Companies as their “Limited Payment Collection
Agent” for the sole purpose of collecting funds from the Guests and
remitting it to the Owners. Airbnb’s Terms and Conditions state, in
relevant part, that “[e]ach [Owner] collecting payment for services
provided via the Airbnb Platform . . . hereby appoints Airbnb
Payments as the [Owner’s] payment collection agent solely for the
limited purpose of accepting funds from [Guests] purchasing such
services. . . . Airbnb Payments is responsible for remitting the funds to
the [Owners] in the manner described in these Payment Terms.”
TripAdvisor’s Terms and Conditions contain a similar provision,
stating that “[O]wners hereby appoint [TripAdvisor] as your limited
payment collection agent solely for the purpose of accepting funds
from [Guests] on Your behalf. . . . [TripAdvisor is] responsible for
arranging remittance of Your payment in the manner described in
these Owner Terms of Use.”2

The Tax Collector filed a complaint for declaratory relief against
the Companies, seeking a declaratory judgment that the Companies
were required to register as dealers and collect and remit the TDT
pursuant to sections 125.0104 and 212.0305, Florida Statutes. The
question for the trial court was who, under the current statutory
scheme, was required to collect and pay the TDT to the Tax Collec-
tor—the Companies or the Owners? Concluding that the Owners were
responsible to collect and pay the tax because “dealers are limited to
those engaged in the business of renting, not the business of servicing
those in the business of renting,” the trial court entered summary
judgment in favor of the Companies. This appeal follows.

The standard of review for an order granting or denying a motion
for summary judgment is de novo. Volusia Cty. v. Aberdeen at
Ormond Beach, L.P., 760 So. 2d 126, 130 (Fla. 2000). Further, “[o]n
appeal, this court reviews a trial court’s application of a statute de
novo.” Chackal v. Staples, 991 So. 2d 949, 953 (Fla. 4th DCA 2008).

On appeal, the Tax Collector presents two arguments why the
Companies are required to collect and remit the TDT: (1) the Compa-
nies, through their respective platform services, exercise a taxable
privilege by engaging in the business of renting, leasing, or letting
short-term accommodations; and (2) even if the Companies are not
exercising a taxable privilege, they are still required to register as
dealers because they receive payment on the Owners’ behalf. We
disagree.

Section 125.0104, Florida Statutes, allows participating counties
to levy and impose a tourist development tax, commonly known as a
“bed tax,” on the transient rental of rooms within its boundaries. The
TDT statute provides “that every person who rents, leases, or lets for
consideration any living quarters or accommodations . . . for a term of
6 months or less is exercising a privilege which is subject to taxation
under this section, unless such person rents, leases, or lets for consid-
eration any living quarters or accommodations which are exempt
according to the provisions of chapter 212.” § 125.0104(3)(a)(1), Fla.
Stat. (2014). The TDT statute further provides that the tax “shall be
charged by the person receiving the consideration for the lease or
rental . . . .” § 125.0104(3)(f), Fla. Stat. (2014).

The citation to chapter 212 in the TDT statute is in reference to the
statewide Transient Rentals Tax (“TRT”) codified in section 212.03
of the Florida statutes. Although the TRT statute is not at issue in the
instant case, the TDT statute incorporates provisions from the TRT
and the two statutes must therefore be read in pari materia to fully

understand the legislative intent and function of Florida’s transient
rental taxation statutes. See Alachua Cty. v. Expedia, Inc. (Alachua II),
175 So. 3d 730, 736 (Fla. 2015) (plurality opinion). The TRT statute,
in turn, provides in pertinent part, that “every person is exercising a
taxable privilege who engages in the business of renting, leasing,
letting, or granting a license to use any living quarters or sleeping or
housekeeping accommodations in, from, or a part of, or in connection
with any hotel, apartment house, roominghouse . . . .” § 212.03(1)(a),
Fla. Stat. (2014).

With the applicable provisions of these statutes in mind, we address
the first issue of whether the Companies in the instant case are
exercising a taxable privilege so as to be subject to taxation under the
TDT statute. Our decision on this issue is guided by the holdings in
Alachua II, 175 So. 3d at 737, and Alachua County v. Expedia, Inc.
(Alachua I), 110 So. 3d 941, 946-47 (Fla. 1st DCA 2013). The
Alachua cases involved online travel companies, such as
Expedia.com, which operated websites that allowed customers to
compare rates at various hotels, motels, and other providers of
transient housing (collectively “hotels”). Alachua II, 175 So. 3d at
732. Much like the online platforms in the instant case, customers
could then make reservations and submit payment directly on the
online travel company’s website. Alachua I, 110 So. 3d at 942. The
online travel company would then charge the customers a fee for
facilitating the reservation transaction between the customer and
hotel. Id. The issue in the Alachua cases was whether the TDT applied
to the entire amount charged to the customer, including the service fee
retained by the online travel companies, or only the amount received
by the hotels. Alachua II, 175 So. 3d at 731; Alachua I, 110 So. 3d at
942.

In concluding that the TDT only applied to the amounts received
by the hotels, the First District held that the online travel companies
were not exercising a taxable privilege as contemplated under the
TDT statute and, thus, the amounts retained by the companies were
not subject to taxation. Alachua I, 110 So. 3d at 946-97. The court,
after analyzing both the TDT and TRT statutes, explained:

To “rent, lease or let” in ordinary meaning denotes the granting of
possessory or use rights in property. Inherent in that idea is the notion
that one actually has sufficient control of the property to be entitled to
grant possessory or use rights. Thus, the consideration received for the
“lease or rental” is that amount received by the hotels for the use of
their room, and not the mark-up profit retained by the [online travel
companies] for facilitating the room reservation.

. . . .
The [online travel companies] are simply conduits through which

consumers can compare hotels and rates and book a reservation at the
chosen hotel. They do not grant possessory or use rights in hotel
properties owned or operated by third-party hoteliers, as contemplated
by the Tourist Development Tax enabling statute or the counties’
ordinances. In this role, the [online travel companies] collect the
monies owed for the room, including taxes and fees, and pass on to the
hotels the money for the room rental and the taxes on the price of the
room. The consideration the [online travel companies] ultimately keep
is not for the rental or lease, but for their service in facilitating the
reservation.

Id. at 946.
In the present case, similar to the online travel companies in

Alachua, the Companies do not own, possess, or have a leasehold
interest to convey in any of the properties listed on their online
platforms. Rather, the Companies are simply conduits through which
customers can compare properties and rates and book a reservation at
the chosen property. Applying the Supreme Court’s analysis in
Alachua II to the present case compels us to conclude that the
Companies are not in the business of renting, leasing, or letting
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transient accommodations as contemplated under the TDT or TRT
statutes and, consequently, are not subject to taxation under those
statutes.

The Tax Collector maintains that the Alachua cases have no
bearing on the instant case because the issue at hand in those cases was
strictly whether the amounts retained by the online travel companies
were subject to taxation, not whether the online travel companies were
engaged in a taxable privilege. See Alachua II, 175 So. 3d at 735 (“[I]t
is irrelevant to the taxation issue at hand which actors are involved and
what roles they play in transactions for facilitating transient hotel
room reservations.”). We disagree. Although the only issue expressly
addressed in those cases was whether the TDT applied to the fees
retained by the online travel companies, by answering that question in
the negative, the reviewing courts necessarily had to first determine
whether the online travel companies were exercising the taxable
privilege of renting, leasing, or letting transient accommodations. It is
only because the act of facilitating room reservations did not qualify
as exercising the taxable privilege that the TDT did not apply to the
amounts retained by the companies.

We next address the Tax Collector’s alternative argument that,
even if the Companies are not engaged in the business of renting
properties, they nonetheless are required to register as dealers and
collect and remit the TDT to the taxing authority because they receive
payments on the Owners’ behalf. In support thereof, the Tax Collector
primarily relies on Palm Beach County Ordinance 17-114(b) which
provides in relevant part:

The person receiving the lease or rental consideration (also referred
to herein as the “dealer”) . . . shall receive, account for, and remit the
tax to the tax collector (hereinafter the “tax collector”), who shall be
responsible for the collection of the tax from the dealer and the
administration of the tax.

Palm Beach County, Fla., Code ch.17, art. III, § 17-114(b) (2013)
(emphasis added).

The ordinance, in turn, originates from the TDT statute, which
provides that:

The [TDT] shall be charged by the person receiving the consideration
for such lease or rental . . . . The person receiving the consideration for
such rental or lease shall receive, account for, and remit the tax to the
Department of Revenue . . . . The same duties and privileges imposed
by chapter 212 upon dealers . . . shall apply to and be binding upon all
persons who are subject to the provisions of this section.

§ 125.0104(3)(f)-(g), Fla. Stat. (2014). The TRT statute, which must
be read in pari materia with the TDT statute, likewise provides “[t]he
tax provided for herein . . . shall be charged by the lessor or person
receiving the rent . . . . The same duties imposed by this chapter upon
dealers . . . shall apply to and be binding upon all persons . . . .” §
212.03(2), Fla. Stat. (2014).

Based on the above provisions, the Tax Collector argues that
because the Companies receive the consideration on the Owners’
behalf, they are “dealers” and are required to collect and remit the
TDT to the taxing authority. We disagree. Chapter 212, which houses
the TRT statute, defines a dealer as “any person who leases, or grants
a license to use, occupy, or enter upon, living quarters, sleeping or
housekeeping accommodations in hotels, apartment houses,
roominghouses, . . . [or] real property . . . .” § 212.06(2)(j), Fla. Stat.
(2014) (emphasis added). In other words, a dealer is one who can
grant a possessory interest in the property. Based on our previous
determination that the Companies are simply conduits and do not have
any possessory interests in the properties, the Companies are not
“dealers” as contemplated under the ordinance and the TDT and TRT
statutes. Rather, a “dealer” is the owner of the property, or the owner’s
agent, who ultimately receives the consideration.

Citing to the provisions in the Companies’ terms of service

regarding the Owners appointing the Companies as their limited
collection agents, the Tax Collector argues that the Companies are the
owners’ agents and must therefore register as dealers and collect and
remit the TDT to the taxing authority. In support of its argument, the
Tax Collector relies on Florida Administrative Code Rule 12A-
1.061(9)(a). The Rule, which implements the TRT, states:

Except as provided in subsection (2), every person that rents, leases,
lets, or grants a license to others to use any transient accommodation
is required to register with the Department. Agents, representatives, or
management companies that collect and receive rent as the owner’s
representative are required to register as a dealer and collect and
remit the applicable tax due on such rentals to the proper taxing
authority.

Fla. Admin. Code. R. 12A-1.061(9)(a) (emphasis added).
Although the Companies’ agreement with their Owners use the

term “agents” for the purpose of collecting funds, simply using the
word “agent” does not create an agency relationship if one does not
exist. See Parker v. Domino’s Pizza, Inc., 629 So. 2d 1026, 1027 (Fla.
4th DCA 1993) (“It is clear that the nature and extent of the relation-
ship of parties said to occupy the status of principal and agent presents
a question of fact, and is not controlled by descriptive labels employed
by the parties themselves.”) (internal citations omitted). To the extent
that an agency relationship was created, the Terms and Conditions
expressly created a limited agency for the sole purpose of collecting
funds from the Guests before transferring the consideration to the
Owners. The relationship did not bestow on the Companies the power
to act as the Owners’ agent for purposes of exercising the taxable
privilege of renting. See Stalley v. Transitional Hosps. Corp. of
Tampa, Inc., 44 So. 3d. 627, 630 (Fla. 2d DCA 2010) (“[T]he scope
of the agent’s authority is limited to what the principal has authorized
the agent to do.”).

The dissent argues that a plain reading of the TDT and TRT
statutes, ordinance, and rule compels us to find that someone other
than one who can grant a possessory interest may “receive” the
consideration and, thus, be required to collect and remit the TDT. We
disagree. Such an interpretation would implicate a number of
intermediaries who “receive” the consideration before the Owners,
including credit card companies, banks, etc. and require them to
collect and remit the TDT. We are guided by the words of Justice
Scalia in Green v. Bock Laundry Machine Company and find that
“[w]e are confronted here with a statute which, if interpreted literally,
produces an absurd . . . result.” 490 U.S. 504, 527 (1981) (Scalia, J.,
concurring); see also Vrchota Corp. v. Kelly, 42 So. 3d 319, 322 (Fla.
4th DCA 2010) (“The legislature is not presumed to enact statutes that
provide for absurd results. If some of the words of the statute, when
viewed as one part of the whole statute or statutory scheme, would
lead to an unreasonable conclusion . . . then the words need not be
given a literal interpretation.”).

For the foregoing reasons, we affirm.
Affirmed. (LEVINE, C.J., concurs. GROSS, J., dissents in part and

concurs in part, with opinion.)
))))))))))))))))))
(GROSS, J., dissenting in part and concurring in part.) I dissent in part
because the texts of the applicable statutes, rule, and ordinance impose
upon appellees the obligation to collect the Tourist Development Tax
from their clients and remit it to the County.

Central to this dissent is the Supreme Court’s recent decision—
Advisory Opinion to Governor Re: Implementation of Amendment 4,
The Voting Restoration Amendment, 45 Fla. L. Weekly S10 (Fla. Jan.
16, 2020). There, in no uncertain terms, the Court announced the
analytical framework that applies to constitutional and statutory
construction.

In Advisory Opinion, for both constitutional and statutory interpre-
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tation, the Supreme Court declared that a court ‘must examine the
actual language used in the’ ” text of the provision at issue. Id. at 513
(quoting Graham v. Haridopolos, 108 So. 2d 597, 603 (Fla. 2013)).
“If that language is clear, unambiguous, and addresses the matter at
issue” then a court’s “task is at an end.” Id.

The Court rejected an interpretive approach that focuses on the
subjective intent of the drafters of a constitutional or statutory
provision, because that approach

may be understood to shift the focus of interpretation from the text and
its context to extraneous considerations. And such extraneous
considerations can result in the judicial imposition of meaning that the
text cannot bear, either through expansion or contraction of the
meaning carried by the text. We therefore adhere to the “supremacy-
of-text principle”: “The words of a governing text are of paramount
concern, and what they convey, in their context, is what the text
means.” Antonin Scalia & Bryan A. Garner, Reading Law: The
Interpretation of Legal Texts 56 (2012).

Id.

The Applicable Statutes, Ordinances, and Regulations
Section 125.0104 authorizes a county to collect a Tourist Develop-

ment Tax (“TDT”). Section 125.0104 provides who shall collect the
tax and what they shall do with it once collected:

(3)(f) The tourist development tax shall be charged by the person
receiving the consideration for the lease or rental, and it shall be
collected from the lessee, tenant, or customer at the time of payment
of the consideration for such lease or rental.

(3)(g) The person receiving the consideration for such rental or
lease shall receive, account for, and remit the tax to the Department of
Revenue at the time and in the manner provided for persons who
collect and remit taxes under s. 212.03. The same duties and privi-
leges imposed by chapter 212 upon dealers in tangible property,
respecting the collection and remission of tax; the making of returns;
the keeping of books, records, and accounts; and compliance with the
rules of the Department of Revenue in the administration of that
chapter shall apply to and be binding upon all persons who are
subject to the provisions of this section. However, the Department of
Revenue may authorize a quarterly return and payment when the tax
remitted by the dealer for the preceding quarter did not exceed $25.

(Emphasis supplied). These statutory sections specify that the “person
receiving the consideration” for a lease or rental is responsible for
collecting the TDT and remitting it to the Department of Revenue.

Consistent with these provisions of section 125.0104, Palm Beach
County Ordinance 17-114(b) provides:

Collection and administration of tax. The person receiving the lease
or rental consideration (also referred to herein as the “dealer”) for any
period subsequent to December 31, 1992, shall receive, account for,
and remit the tax to the Tax Collector (hereinafter the “Tax Collec-
tor”), who shall be responsible for the collection of the tax from the
dealer and the administration of the tax.

(Emphasis supplied).
Both the statute and the ordinance are in line with Chapter 212,

Florida Statutes (2019), which applies “to the administration of any
tax levied pursuant” to section 125.0104(2)(a) Fla. Stat. (2019).
Section 212.03(2) states that the “person receiving the rent,” a status
distinct from an owner or lessor who is the ultimate beneficiary of the
rental, is required to charge and remit the TDT:

The tax provided for herein shall be in addition to the total amount of
the rental, shall be charged by the lessor or person receiving the rent
in and by said rental arrangement to the lessee or person paying the
rental, and shall be due and payable at the time of the receipt of such
rental payment by the lessor or person, as defined in this chapter, who
receives said rental or payment. The owner, lessor, or person

receiving the rent shall remit the tax to the department at the times and
in the manner hereinafter provided for dealers to remit taxes under this
chapter. The same duties imposed by this chapter upon dealers in
tangible personal property respecting the collection and remission of
the tax; the making of returns; the keeping of books, records, and
accounts; and the compliance with the rules and regulations of the
department in the administration of this chapter shall apply to and be
binding upon all persons who manage or operate hotels, apartment
houses, roominghouses, tourist and trailer camps, and the rental of
condominium units, and to all persons who collect or receive such
rents on behalf of such owner or lessor taxable under this chapter.

(Emphasis supplied).
For our purposes, the two key words in these enactments are

“consideration” and “receiving.”
The common definition of “receive” is “to take into one’s posses-

sion”3 or “to come into possession of.”4

As for “consideration,” the ordinances and statutes use the term in
connection with the rental payment for the short-term lease. In this
sense, “consideration” is defined as “RECOMPENSE, PAYMENT,”5

or “[a] payment or reward.”6

A plain reading of the statutes and the ordinance establishes that (1)
a person other than the owner or lessor may “receive” a rental
payment; (2) a person may receive a rental payment “on behalf of” an
owner or lessor of a rental property and (3) the person who so receives
the rent is required to charge and remit the TDT.

Finally, Florida Administrative Code Rule 12A-1.061(9)(a)
requires that entities receiving rent on behalf of owners are required
to register as dealers and collect and remit the applicable tax:

Except as provided in subsection (2), every person that rents, leases,
lets, or grants a license to others to use any transient accommodation
is required to register with the Department. Agents, representatives,
or management companies that collect and receive rent as the
owner’s representative are required to register as a dealer and
collect and remit the applicable tax due on such rentals to the
proper taxing authority. If the agent, representative, or management
company has no role in collecting or receiving the rental charges or
room rates, the person receiving such rent is required to register as a
dealer and collect and remit the applicable tax due on such rentals to
the proper taxing authority.

(Emphasis supplied).
The impact of these statutes, ordinances, and rule is crystal clear.

The law focuses on that “magic moment”7 when a person comes into
possession of a rental payment, which triggers the obligation of that
person to collect the TDT and remit it to the proper taxing authority.

Both Airbnb and TripAdvisor qualify as agents who “receive rent
as the owner’s representative” within the meaning of Rule 12A-
1.061(9)(a). The companies’ terms of service provide that they will act
as payment collection agents to receive funds from customers.

Airbnb’s terms of service require property owners to use its
payment processing services. Paragraph 9.1 of Airbnb Payments-
Terms of Service states:

Each Member collecting payment for services provided via the Airbnb
Platform . . . hereby appoints Airbnb Payments as the Providing
Member’s payment collection agent solely for the limited purpose of
accepting funds from Members purchasing such services.

Another provision in those terms of service describes the legal
relationship and authorizes Airbnb to fulfill the responsibilities
imposed by Florida law:

In any jurisdiction where Airbnb facilitates Collection and Remittance
pursuant to the Airbnb Terms . . . , you hereby instruct and authorize
Airbnb Payments to collect Occupancy Taxes from Guests on the
Host’s behalf at the time the Listing Fees are collected, and to remit
such Occupancy Taxes to the Tax Authority.
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TripAdvisor’s Terms of Use has similar provisions:
We will provide Owners with an online payment platform . . . giving
them the ability to accept online payments from Travelers. You hereby
appoint Us as your limited payment collection agent solely for the
purpose of accepting funds from Travelers on your behalf.

To avoid the plain language of the statutes, ordinance, and rule,
appellees engage in the type of interpretive mischief that a textual
approach seeks to avoid. They argue that Alachua County v. Expedia,
Inc., 175 So. 3d 730 (Fla. 2015), compels a different result, but that
case did not consider the issue that is the focus of this dissent.
Appellees rewrite the applicable statutes to conform to their argument.
“Under fundamental principles of separation of powers, courts cannot
judicially alter the wording of statutes where the Legislature clearly
has not done so.” Fla. Dep’t of Revenue v. Fla. Mun. Power Agency,
789 So. 2d 320, 324 (Fla. 2001). Appellees contend that the legislation
here should be narrowly applied, a stratagem that allows a court to
tinker with the plain language of a statute to achieve a desired result,
a refocusing that is properly left to the legislative body.

Avoiding the obvious application of the statutes and ordinances,
the majority resorts to a classic piece of interpretive legerdemain. The
majority has come up with absurd applications of the statute as a
rationale for not applying the legislation to situations at which the
enactments were obviously directed. Yes, funds from appellees’
rentals may come to reside for a time with banks and credit card
companies, but banks and credit card companies are not parties to the
underlying rental transactions; rather they facilitate those transactions.
Even quoting Justice Scalia as a kind of magic incantation cannot
legitimize this novel approach to statutory interpretation.

I concur with the result in that portion of the majority opinion
holding that appellees themselves are not subject to taxation under the
TDT statute. The basis of my concurrence is that section
125.0104(3)(a)(1) applies to “every person who rents, leases, or lets
for consideration any living quarters or accommodations.” This
language cannot properly be expanded to apply to every person “who
engages in the business of renting, leasing, letting, or granting a
license to use any living quarters or sleeping or housekeeping
accommodations,” which is the language of section 212.03(1)(a),
Florida Statutes (2019). For this reason, I agree with the majority that
appellees were not exercising a taxable privilege so as to be subject to
taxation under the TDT statute.
))))))))))))))))))

1Homeaway, Inc. and Airbnb Payments, Inc., do not operate platforms. Both sides
agree that Homeaway, Inc. was the former parent company of Homeaway.com, Inc. but
no longer exists due to a merger. Airbnb Payments, Inc. is the payment processing
company of Airbnb, Inc.

2Homeaway, Inc. does not process payments received from Guests in the way
Airbnb, Inc. and TripAdvisor do. Rather, they use a third-party payment processing
company called YapStone.

3Random House Dictionary of the English Language, The Unabridged Edition
(1967), p. 1198.

4Merriam-Webster.com, https://www.merriam-webster.com/dictionary/receive,
Definition 1.

5Merriam-Webster.com, https://www.merriam-webster.com/dictionary/
consideration, Definition 6(a).

6OxfordDictionaries.com, https://en.oxforddictionaries.com/definition/
consideration, Definition 2.

7In God Bless You, Mr. Rosewater (1965), Kurt Vonnegut describes that “magic
moment” in a legal transaction when a lawyer extracts his fee:

In every big transaction . . .there is a magic moment during which a man has
surrendered a treasure, and during which the man who is due to receive it has not
yet done so. An alert lawyer will make that moment his own, possessing the
treasure for a magic microsecond, taking a little of it, passing it on.

*        *        *

Public employees—Unfair labor practices—Arbitration—Jurisdic-
tion—Trial court erred in denying city’s motion to dismiss and
compelling arbitration of grievance filed by employee—Trial court

lacked the jurisdiction to compel arbitration where complaint arguably
contained an unfair labor practice charge under the exclusive jurisdic-
tion of the Public Employees Relations Commission—City’s alleged
refusal to discuss grievance in good faith is an inherent interference
with section 447.401 and constitutes conduct prohibited by section
447.501(1)—Additionally, this type of determination is within the
exclusive jurisdiction of PERC—Trial court also erred in compelling
arbitration pursuant to section 682.03 because collective bargaining
agreement granted union exclusive authority to arbitrate issues of
contract interpretation, and employee’s grievance alleged that city was
misapplying the CBA—Determination of whether CBA was misap-
plied would first require interpreting the CBA—Furthermore, CBA
language demonstrates that employee’s grievance, brought as an
individual, was improper

CITY OF HOLLYWOOD, Appellant, v. EDWARD C. PERRIN, Appellee. 4th
District. Case No. 4D19-136. March 25, 2020. Appeal of nonfinal order from the
Circuit Court for the Seventeenth Judicial Circuit, Broward County; John B. Bowman,
Judge; L.T. Case No. CACE 18-013878 (02). Counsel: Paul T. Ryder, Jr., of Weiss
Serota Helfman Cole & Bierman, P.L., Coral Gables, for appellant. Bruce H. Little of
Bruce H. Little, P.A., Fort Lauderdale, for appellee.

(PER CURIAM.) The City of Hollywood (“the City”) appeals an
order compelling arbitration of a grievance filed by Edward C. Perrin
(the “Employee”). We reverse for two reasons—first, because the trial
court lacked jurisdiction to order the parties to arbitrate; and second,
because the Employee’s union had the exclusive right to arbitrate his
grievance.

Edward C. Perrin (“the Employee”) filed a complaint in the trial
court to compel arbitration. He alleged that he was employed by the
City, and that he was covered by the collective bargaining agreement
(“the CBA”) between the City and the City Employees Local 2432 of
AFSCME, AFL-CIO a/k/a American Federation of State, County and
Municipal Employees, Local 2432 (“the Union”). He also alleged that
he “individually” “filed a grievance seeking recalculation of his
longevity and seniority pursuant to the CBA as well as adjustments of
pay and benefits.” In addition, he alleged that he followed the
grievance procedure, as outlined in Article 29 of the CBA, but as to the
final step, arbitration, the City informed him that his “request to bring
his individually filed contract interpretation grievance to arbitration
[was] prohibited.”

The Employee attached Article 29 to the complaint, titled:
“Grievance Procedure and Arbitration.” Step 3 of Article 29 is at issue
in this case, and states:

If the Union, or the aggrieved employee if the Union is not processing
the grievance which challenges a disciplinary action against that
employee (but not a contract interpretation grievance), is not satisfied
with the decision rendered at Step 2, the Union, or the aggrieved
employee if the Union is not processing the disciplinary grievance,
may, within fourteen (14) calendar days from receipt of the City
Manager’s decision, submit the grievance to arbitration, by requesting
a list of arbitrators from the Federal Mediation and Conciliation
Service (F.M.C.S.) or the American Arbitration Association (AAA),
the choice of agency within the discretion of the Union. Only the
Union is authorized to take contract interpretation grievances to
arbitration. . . .

(Emphasis added).
In response, the City filed a motion to dismiss the complaint,

arguing: (1) the trial court did not have jurisdiction over the action,
because the conduct alleged in the complaint arguably constituted an
unfair labor practice and therefore the Public Employees Relations
Commission (“PERC”) had exclusive jurisdiction over the claim; and
(2) the Union exclusively reserved the right to submit grievances
involving contract interpretation under the CBA, and therefore, since
the Employee was attempting to bring his grievance “individually,”
the CBA did not require the City to arbitrate without the Union’s
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involvement.
At a hearing on the motion to dismiss, the Employee argued that

the only issue for the trial court to decide was whether the Employee
has the right to arbitration and that the arbitrator must decide the
ultimate issue of arbitrability. The trial court agreed, stating:

I do not think this is a PERC issue at all. I happen to agree that if it is
even available to arbitration that’s up to the arbitrator who may decide
that they have no standing, they may not be worthy or whatever, but
I leave that to them to decide if it falls within their province, and they
can take it from there.

In its written order denying the City’s motion to dismiss and
compelling arbitration, the trial court stated:

1. The Court finds that the claim brought by [the Employee] in this
Complaint is not within the exclusive jurisdiction of [PERC] and is not
pre-empted under the Public Employees Relations Act, Chapter 447
Part II, and so this Court has subject matter jurisdiction over this claim.
Accordingly, the Defendant’s Motion to Dismiss on those grounds is
hereby DENIED.

2. Based upon the fact that this Action is brought pursuant to
Florida Statute 682.03 (2018), the Motion to Dismiss on the grounds
related to the language of the grievance process in the [CBA] is denied
and the parties are hereby ordered to proceed to Step 3 in the [CBA]
and arbitrate the issues of this case as required by the [CBA], includ-
ing the questions raised by Defendant as to whether [the Employee]
has the right to take the contract interpretation grievance he filed as an
individual employee (without the Union) to arbitration under the terms
of the [CBA].

The City appealed the order denying the motion to dismiss and
compelling arbitration.

Standard of Review
“The standard of review of a trial court’s order on a motion to

compel arbitration is de novo.” Northport Health Servs. of Fla., LLC
v. Louis, 240 So. 3d 120, 122 (Fla. 5th DCA 2018).

Issues on Appeal
We combine two of the City’s arguments on appeal and address the

following two issues: (1) whether the trial court had jurisdiction to
order the parties to arbitrate; and (2) whether the Union had the
exclusive right to arbitrate the Employee’s grievance, thereby
prohibiting the Employee from attempting to arbitrate individually.

Whether the Trial Court Had Jurisdiction to Order the Parties to
Arbitrate
“Chapter 447, Part II, Florida Statutes (2009), which is commonly

referred to as the Public Employees Relations Act (‘PERA’), governs
labor relations and collective bargaining activities between public
employees, public employers, and employee organizations (unions)
representing employees in Florida.” Amato v. City of Miami Beach,
208 So. 3d 235, 237 (Fla. 3d DCA 2016). “Under PERA, the Florida
Legislature created [PERC], and empowered PERC ‘to settle disputes
regarding alleged unfair labor practices.’ ” Id. (quoting § 447.503, Fla.
Stat. (2009)). If a subject matter falls within PERC’s exclusive
jurisdiction, “[a] party may not bypass PERC’s jurisdiction and
proceed directly to arbitration.” State v. Int’l Union of Police Ass’ns,
927 So. 2d 946, 947 (Fla. 1st DCA 2006). “Case law interpreting the
jurisdictional scope of [PERA] has broadly included, as falling within
PERC’s exclusive jurisdiction, those activities which ‘arguably’
constitute unfair labor practices as defined by section 447.501 ‘or the
type of labor matter or dispute within the contemplation of Part II,
Chapter 447.’ ” Browning v. Brody, 796 So. 2d 1191, 1192-93 (Fla.
5th DCA 2001) (quoting Maxwell v. School Bd. of Broward Cty., 330
So. 2d 177, 180 (Fla. 4th DCA 1976)). We conclude that the Em-
ployee’s grievance satisfies this requirement and that PERC has
exclusive jurisdiction.

The Employee’s grievance, in its entirety, states:
The City . . . is misapplying Articles 36 and 42 of the [CBA] between
the City . . . and the employees covered by the Agreement in calcula-
tion of longevity and seniority, thereby causing loss of pay and other
benefits. Grievant, herein, is a member of the bargaining unit and has
raised the issue with the employer without resolution. Grievant seeks
recalculation of his longevity and seniority pursuant to the Agreement,
as well as adjustments of pay and benefits. Grievant was last paid on
February 11, 2018.

The City argues that the Employee’s claim arguably constitutes an
unfair labor practice in violation of subsections (a) and (f) of section
447.501(1), Florida Statutes (2018), which state:

(1) Public employers or their agents or representatives are prohibited
from:

(a) Interfering with, restraining, or coercing public employees in
the exercise of any rights guaranteed them under this part.

. . .
(f) Refusing to discuss grievances in good faith pursuant to the

terms of the collective bargaining agreement with either the certified
bargaining agent for the public employee or the employee involved.

Neither party explicitly discuses section 447.401, Florida Statutes
(2018), which provides that “[e]ach public employer and bargaining
agent shall negotiate a grievance procedure to be used for the settle-
ment of disputes between employer and employee, or group of
employees, involving the interpretation or application of a collective
bargaining agreement.” § 447.401, Fla. Stat. The statute requires that
the procedure “shall have as its terminal step a final and binding
disposition by an impartial neutral, mutually selected by the parties.”
Id. Almost this exact language is found in section 1 of Article 29 of the
CBA.

Section 447.401 clearly indicates a path to arbitration, and PERC
has stated:

An employer’s refusal to discuss a grievance in good faith pursuant to
the terms of a collective bargaining agreement with either the certified
bargaining agent or the public employee involved is clearly and
expressly prohibited by Section 447.501(1)(f). Moreover, such a
refusal inherently interferes with a public employee’s Section 447.401
right, thereby constituting conduct prohibited by Section
447.501(1)(a).

Westfall v. Orange Cty. Bd. of Cty. Comm’rs, 8 F.P.E.R. ¶ 13367 at
648 (1982) (emphasis added). Here, the Employee’s complaint
alleged that he had a right to proceed with his grievance under the
multistep process articulated in Article 29 of the CBA, that he
contacted the City to participate in arbitration, and that the City
declined to arbitrate. In his prayer for relief, the Employee asked the
trial court to compel arbitration pursuant to the CBA and to retain
jurisdiction to ensure the City complied with the CBA.

Referring to his original grievance, the Employee argues that it did
not involve a charge of an unfair labor practice. However, “[w]hether
a claim is within PERC’s exclusive jurisdiction depends of the nature
and substance of the claim, not on how the plaintiff labels the claim.”
Amato, 208 So. 3d at 237. Here, the Employee’s claim alleges the City
refused to discuss the grievance in good faith, which is an inherent
interference with section 447.401, and “constitut[es] conduct
prohibited by Section 447.501(1)(a).” Westfall, 8 F.P.E.R. ¶ 13367 at
648; see also City of Miami v. Fraternal Order of Police, Miami Lodge
20, 511 So. 2d 549, 552 (Fla. 1987) (“[PERC’s] policy of deferral
represents a reasonable method for PERC to give effect to all of its
statutory duties, particularly the mandatory requirements of section
447.401.” (emphasis added)). Thus, the Employee’s complaint
arguably contained an unfair labor practice charge under the exclusive
jurisdiction of PERC.1

Additionally, we have previously found that this type of determina-
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tion is within the exclusive jurisdiction of PERC. See Bd. of Trs. of
City v. City of Hollywood, Fla., No. 4D13-15, 2014 WL 2526855 (Fla
4th DCA May 7, 2014) (“[S]uch matters—including whether the
[appellants] have standing to be heard by PERC—are subject to
PERC’s exclusive and preemptory jurisdiction.”).

Therefore, the trial court erred in denying the City’s motion to
dismiss and compelling arbitration.

Whether the Union Has the Exclusive Right to Bring the Em-
ployee’s Claim
The City also argues that the trial court erred in compelling

arbitration because the CBA dictates that only the Union can bring the
type of claim filed by the Employee. We thus examine: (1) whether
the CBA states that the Union has the exclusive right to bring a certain
claim; and (2) whether the Employee’s claim fits into that category.
Notably, for the trial court to order arbitration pursuant to section
682.03, Florida Statutes (2018), there must be an enforceable
agreement to arbitrate. See § 682.03(3), Fla. Stat. (2018) (“If the court
finds that there is no enforceable agreement to arbitrate, it may not
order the parties to arbitrate pursuant to subsection (1) or subsection
(2).”).

Step 3 of Article 29 of the CBA states:
If the Union, or the aggrieved employee if the Union is not processing
the grievance which challenges a disciplinary action against that
employee (but not a contract interpretation grievance), is not satisfied
with the decision rendered at Step 2, the Union, or the aggrieved
employee if the Union is not processing the disciplinary grievance,
may, within fourteen (14) calendar days from receipt of the City
Manager’s decision, submit the grievance to arbitration, by requesting
a list of arbitrators from the Federal Mediation and Conciliation
Service (F.M.C.S.) or the American Arbitration Association (AAA),
the choice of agency within the discretion of the Union. Only the
Union is authorized to take contract interpretation grievances to
arbitration. . . .

(Emphasis added). Without question, the CBA grants the Union
exclusive authority to arbitrate issues of contract interpretation. For
reasons explained below, we determine that the Employee’s grievance
sought arbitration over an issue of “contract interpretation.”

The Employee’s grievance alleged that the City was “misapplying”
the CBA. Determining whether the CBA was misapplied would first
require interpreting the CBA. Indeed, the trial court found in its order
denying the City’s motion to dismiss and compelling arbitration that
the Employee’s grievance involved an issue of contract interpretation.
The trial court ordered:

[T]he parties . . . to proceed to Step 3 in the [CBA] and arbitrate the
issues of this case as required by the [CBA], including questions
raised by [the City] as to whether [the Employee] has the right to take
the contract interpretation grievance he filed as an individual
employee (without the Union) to arbitration under the terms of the
[CBA].

(Emphasis added). Thus, the trial court did not find that the arbitrator
should determine whether the Employee’s claim involved contract
interpretation, but instead found that the arbitrator should determine
whether the Employee had a right to take “the contract interpretation
grievance” as an individual.

Finally, we note that additional language in the CBA demonstrates
that the Employee’s grievance, brought as an individual, was
improper. Step 3 of Article 29 states: “If the Union, or the aggrieved
employee if the Union is not processing the grievance which chal-
lenges a disciplinary action against that employee (but not a contract
interpretation grievance) . . . .” (Emphasis added). The City suggests
that this language indicates that there are two categories of grievances:
(1) ones regarding disciplinary action; and (2) ones regarding contract

interpretation. The Employee’s claim clearly does not fit into the
category of challenging a disciplinary action, and his grievance,
brought as an individual, was improper under the CBA.

The Employee also argues that the issue of arbitrability is arbitra-
ble. However, the two cases the Employee relies on do not support his
position in this case. See Newman for Founding Partners Stable Value
Fund, LP v. Ernst & Young, LLP, 231 So. 3d 464, 467 (Fla. 4th DCA
2017) (“We find that the delegation clause contained in the arbitration
provision of the engagement agreement controls the determination of
what issues are subject to arbitration. Generally speaking, when a
delegation provision is included in an arbitration agreement, the court
‘only retain[s] jurisdiction to review a challenge to that particular
provision. Absent a direct challenge, we must treat the delegation
provision as valid and allow the arbitrator to determine the issue of
arbitrability.’ ” (alteration in original) (quoting Angels Senior Living
at Connerton Ct., LLC v. Gundry, 210 So. 3d 257, 258 (Fla. 2d DCA
2017))); Bank of Am., N.A. v. Beverly, 183 So. 3d 1099, 1101 (Fla. 4th
DCA 2015) (“The question whether the parties have submitted a
particular dispute to arbitration, i.e., the ‘question of arbitrability,’ is
‘an issue for judicial determination [u]nless the parties clearly and
unmistakably provide otherwise.’ ” (alteration in original) (quoting
Howsam v. Dean Witter Reynolds, Inc., 537 U.S. 79, 83 (2002))).

The Employee has not pointed to any provision in the CBA
allowing the parties to delegate the issue of arbitrability. Thus, the trial
court also erred in compelling arbitration where the Employee could
not arbitrate his grievance individually.

Conclusion
We reverse the order on appeal and remand with instructions for

the trial court to dismiss the complaint.
Reversed and Remanded. (TAYLOR, MAY and KLINGEN-

SMITH, JJ., concur.)
))))))))))))))))))

1The City also argues that we should apply Robshaw v. Israel, 260 So. 3d 269 (Fla.
4th DCA 2018), to this case. However, the per curiam affirmance in Robshaw lacks
precedential value. See St. Fort v. Post, Buckley, Schuh & Jernigan, 902 So. 2d 244,
248-49 (Fla. 4th DCA 2005) (“[A] per curiam affirmance decision without written
opinion has no precedential value and should not be relied on for anything other than
res judicata.” (quoting State v. Swartz, 734 So. 2d 448, 448 (Fla. 4th DCA 1999))).

*        *        *

Wrongful death—Automobile accident—Vicarious liability—Dam-
ages—Insurance—Liability limitations—Action against vehicle owner
arising from fatal accident caused by permissive driver—No error in
entering summary judgment in favor of vehicle owner based on
determination that owner’s liability was statutorily limited to $100,000,
and that vehicle owner’s insurance coverage of $250,000, which was
paid by owner’s insurer toward plaintiff’s claim against driver,
satisfied owner’s maximum liability—Plaintiff’s argument that a
vehicle owner’s policy cannot be used to both satisfy vehicle owner’s
maximum liability and count towards driver’s combined policy limits
is unsupported by statute’s unambiguous language—Section
324.021(9)(b)3 limits a vehicle owner’s liability to $100,000 per person
if the permissive user’s combined limits are $500,000 or more, and
nothing within the statute indicates that a vehicle owner’s liability cap
and permissive driver’s combined limits are mutually exclusive—
There is no language excluding insurance payments under a vehicle
owner’s policy from the calculation of a permissive driver’s combined
policy limits—Driver had combined coverage of over $500,000 when
vehicle owner’s policy under which driver was a permissive user was
added to driver’s three other policies

BRIAN WALKER, as Personal Representative of the ESTATE OF SOPHIE C.
WALKER, and as assignee of the ESTATE OF ANDRES IGNACIO RODRIGUEZ
GOMEZ, Appellant, v. GEICO INDEMNITY COMPANY and CARLOS ENRIQUE
GILL RAMIREZ a/k/a CARLOS GILL, Appellee. 4th District. Case No. 4D18-3706.
March 25, 2020. Appeal from the Circuit Court for the Fifteenth Judicial Circuit, Palm
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Beach County; James Nutt, Judge; L.T. Case No. 502016CA004453. Counsel: Stephen
A. Marino, Jr., and Michael Meiler of Ver Ploeg & Marino, P.A., Miami, and Jeff M.
Brown and Kenneth J. Ronan of Lavalle, Brown & Ronan, P.A., Boca Raton, for
appellant. Kansas R. Gooden of Boyd & Jenerette, P.A., Jacksonville, and Kevin D.
Franz of Boyd & Jenerette, P.A., Boca Raton, for appellee.

(MAY, J.) The plaintiff in a personal injury action appeals a summary
judgment in which the trial court determined that the owner of the
vehicle involved in the accident was limited to $100,000 in liability.
He argues the court erred in determining the coverage available under
section 324.021(9)(b)(3), Florida Statutes, and limiting the vehicle
owner’s liability. We disagree and affirm.

A fatal accident occurred while the defendant driver was driving
his stepfather’s vehicle. The vehicle’s owner stored the vehicle at his
stepson’s home. The driver was a permissive user of the stepfather’s
vehicle.

The following insurance policies were in effect at the time of the
accident.

Driver Allstate 250/500 Bodily Injury 100 Property Damage
Stand. Fire 100/300 Bodily Injury 100 Property Damage
Geico 100/300 Bodily Injury   50 Property Damage

Owner Allstate 250/500 Bodily Injury 100 Property Damage

Allstate paid the plaintiffs $250,000 per the applicable insurance
policy. Geico denied coverage for the claim. The plaintiffs filed a
complaint against the driver’s estate and the vehicle owner for
wrongful death. The plaintiffs arbitrated their claims against the
driver’s estate. The driver’s estate then assigned its rights under the
Geico policy to the plaintiff’s estate.

The plaintiffs and the driver’s estate entered into a settlement
agreement that provided the $250,000 paid by Allstate “was agreed
not to release [the driver], but only to act as a set-off for any judgment
[the driver] might eventually owe to [the plaintiff’s] estate.” The
settlement agreement further stated it “shall not affect the claims that
the [plaintiff’s estate] has against [the vehicle owner].” The plaintiffs
thereafter dismissed the driver’s estate with prejudice.

The plaintiffs moved for leave to amend its complaint against the
vehicle owner and add Geico as a party. Count one of the first
amended complaint alleged negligence against the vehicle owner.
Counts two and three alleged breach of duty to defend and breach of
duty to indemnify against Geico. Count four sought a judgment
requesting a declaration that:

a. the [vehicle] involved in the accident was not gifted from [the
vehicle owner] to [the driver];

b. the [vehicle] involved in the accident was owned by [the vehicle
owner] at the time of the accident; and

c. [the vehicle owner] did not furnish or make the [vehicle]
involved in the accident available for regular use for [the driver].

Geico filed its answer and affirmative defenses to the amended
complaint. It admitted that it denied coverage for the claim. It claimed
the vehicle was not an owned, non-owned, or temporary substitute
vehicle under the policy. It further alleged the vehicle was gifted from
the vehicle owner to the driver, which caused it to fall outside the
policy’s coverage.

The vehicle owner filed his answer and affirmative defenses
denying the allegations and raising affirmative defenses. He asserted
that any recovery should be reduced or barred by any settlement,
judgment, or payment of any kind by any individual or entity in
connection with the subject matter of the incident described in the
complaint. He also asserted that he was entitled to all benefits,
restrictions, safeguards, protections, and limitations contained within
section 324.021, Florida Statutes.

The vehicle owner moved for summary judgment on count one,
which the trial court granted. The trial court found:

[the vehicle owner’s] insurance company paid $250,000 toward
plaintiffs[’] claim. Whether $150,000 of that amount is added to the

permissive users limits to meet the $500,000 insurance availability
requirement or it is treated as payment toward the owner’s additional
liability above the $350,000 actually paid by other policies, the total
amount of $250,000 paid by the owner’s policy meets his maximum
liability under Section 324.021(9)(b)(3), Fla. Stat., under the undis-
puted circumstances of this case. With [the vehicle owner] having no
further liability, as a matter of law, summary judgment is appropriate.

The plaintiffs moved for reconsideration and both parties moved
for summary judgment on count four, the declaratory judgment claim.
The trial court denied the plaintiffs’ motion for reconsideration, but
granted the vehicle owner’s motion for entry of final judgment. In the
judgment, the court stated:

Final Judgment shall be entered in favor of [d]efendant, [the vehicle
owner], pursuant to this Court’s Order dated September 11, 2018,
granting [the vehicle owner’s] [m]otion for [s]ummary [j]udgment as
to Count I of the [p]laintiff’s [f]irst [a]mended [c]omplaint. There is no
other additional relief being sought against [the vehicle owner] in any
of the remaining counts set forth in the [p]laintiff’s [f]irst [a]mended
[c]omplaint, and more specifically, Count IV of the [p]laintiff’s [f]irst
[a]mended [c]omplaint for [d]eclaratory [r]elief is not filed against [the
vehicle owner], nor is there any affirmative relief being sought against
[the vehicle owner], as the prayer for relief in Count IV of the
[p]laintiff’s [a]mended [c]omplaint only seeks affirmative relief
against [d]efendant, GEICO INDEMNITY COMPANY. Accord-
ingly, Final Judgment shall be entered in favor of [the vehicle owner]
only.

It entered the final judgment in favor of the vehicle owner. The
plaintiffs now appeal.

The plaintiffs argue the trial court incorrectly interpreted section
324.021(9)(b)(3) to allow the vehicle owner’s Allstate policy to apply
to both him and the driver, thereby limiting the vehicle owner’s
liability. The vehicle owner responds that he satisfied his potential
maximum liability of $100,000 when his Allstate policy paid the
plaintiff’s estate $250,000 for the accident.

“Summary judgment orders are reviewed de novo.” Collins v. Auto
Partners V. LLC, 276 So. 3d 817, 820 (Fla. 4th DCA 2019), review
dismissed, SC19-1676, 2019 WL 6320163 (Fla. Nov. 26, 2019).
“ ‘The interpretation of a statute is a purely legal matter’ and also
subject to de novo review.” Id. (quoting Parker v. Parker, 185 So. 3d
616, 618 (Fla. 4th DCA 2016)).

“Florida’s dangerous instrumentality doctrine imposes ‘vicarious
liability upon the owner of a motor vehicle who voluntarily entrusts
that motor vehicle to an individual whose negligent operation causes
damage to another.’ ” Rippy v. Shepard, 80 So. 3d 305, 306 (Fla.
2012) (quoting Aurbach v. Gallina, 753 So. 2d 60, 62 (Fla. 2000)).
However, an owner’s vicarious liability is limited by section
324.021(9)(b)(3). Richbell v. Toussaint, 221 So. 3d 764, 768 (Fla. 4th
DCA 2017).

Section 324.021(9)(b)3, Florida Statutes, provides:
The owner who is a natural person and loans a motor vehicle to any
permissive user shall be liable for the operation of the vehicle or the
acts of the operator in connection therewith only up to $100,000 per
person and up to $300,000 per incident for bodily injury and up to
$50,000 for property damage. If the permissive user of the motor
vehicle is uninsured or has any insurance with limits less than
$500,000 combined property damage and bodily injury liability, the
owner shall be liable for up to an additional $500,000 in economic
damages only arising out of the use of the motor vehicle. The addi-
tional specified liability of the owner for economic damages shall be
reduced by amounts actually recovered from the permissive user and
from any insurance or self-insurance covering the permissive user.
Nothing in this subparagraph shall be construed to affect the liability
of the owner for his or her own negligence.
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Id. (emphasis added).
By its plain language, the statute caps a motor vehicle owner’s

vicarious liability at $100,000 per person and $300,000 per incident
for bodily injury, with additional limits for economic damages
depending on the permissive user’s insurance coverage.

The plaintiffs argue that the vehicle owner’s Allstate coverage of
$250,000 cannot be used to both satisfy the vehicle owner’s maximum
liability and count towards the driver’s combined policy limits. The
vehicle owner responds that the statute is straight forward and limits
the vehicle owner’s liability. We agree with the trial court and the
vehicle owner.

If the permissive user’s combined limits are $500,000 or more,
then the vehicle owner’s liability is capped at $100,000 per person. If
the permissive user’s combined limits are less than $500,000, then the
owner shall be additionally liable. Nothing within the statute indicates
that the vehicle owner’s $100,000 liability cap and the $500,000
combined limits for the permissive user are mutually exclusive.

There is no language excluding insurance policy payments under
a vehicle owner’s policy from the calculation of a permissive user’s
combined policy limits. The plaintiffs’ argument that the vehicle
owner’s Allstate policy cannot be used to both satisfy the vehicle
owner’s maximum liability and count towards the driver’s combined
policy limits is unsupported by the statute’s unambiguous language.

The issue is whether the driver had insurance with a combined limit
of $500,000. The answer is yes, as is evidenced by the following:

• Allstate insurance policy number 971 412 483, provided bodily
injury liability limits of $250,000 per person and $500,000 per
incident and property damage liability limits of $100,000 per incident.
The driver was insured under this policy as a permissive user.

• Allstate insurance policy number 971 710 020, provided bodily
injury liability limits of $250,000 per person and $500,000 per
incident and property liability limits of $100,000 per incident. The
driver was a named insured under this policy.

• Standard Fire Insurance Company provided bodily injury liability
limits $100,000 per person and $300,000 per incident and property
damage liability limits of $100,000 per incident. The driver was a
named insured under this policy.

• Geico provided bodily injury liability limits $100,000 per person
and $300,000 per incident and property damage liability limits of
$50,000 per incident. The driver was a named insured under this
policy.

In short, the driver was insured under four policies. Excluding the
Allstate policy that he was a permissive user, he had three policies,
which provided a total of $450,000 per person coverage. Adding the
vehicle owner’s Allstate policy under which the driver was a permis-
sive user, he had an additional $250,00 per person coverage. This
brings the driver’s total personal injury coverage to $700,000—well
over the $500,000 threshold required by the statute to limit the vehicle
owner’s liability.

The trial court correctly granted the vehicle owner’s motion for
summary judgment. The vehicle owner’s liability was limited to
$100,000 under section 324.021 based upon the available coverage in
excess of $500,000. We affirm.

Affirmed. (CIKLIN and GERBER, JJ., concur.)

*        *        *

Criminal law—Juveniles—Commitment—Departure from recom-
mendation of Department of Juvenile Justice—Trial court erred in
departing from DJJ’s probation recommendation and committing
juvenile to a non-secure facility without requesting a DJJ restrictive-
ness recommendation for the commitment through submission of an
additional predisposition report—DJJ’s one-worded recommendation
of non-secure detention at the disposition hearing did not provide

sufficient DJJ input for trial court to comply with E.A.R. v. State—
Additionally, trial court failed to articulate on the record an under-
standing of the respective characteristics of the restrictiveness levels
under consideration

F.L.P., a child, Appellant, v. STATE OF FLORIDA, Appellee. 4th District. Case Nos.
4D19-362 & 4D19-697. March 25, 2020. Consolidated appeal from the Circuit Court
for the Fifteenth Judicial Circuit, Palm Beach County; Luis Delgado, Judge; L.T. Case
Nos. 16CJ001925ASB, 17CJ000922ASB, 17CJ001243ASB, 17CJ002014ASB,
17CJ002015ASB, 17CJ002017ASB, 17CJ002019ASB, 17CJ002107ASB and
17CJ002109ASB. Counsel: Carey Haughwout, Public Defender, and Patrick B. Burke,
Assistant Public Defender, West Palm Beach, for appellant. Ashley Moody, Attorney
General, Tallahassee, and Georgina Jimenez-Orosa, Assistant Attorney General, West
Palm Beach, for appellee.

(KLINGENSMITH, J.) F.L.P., a juvenile, appeals a final order
adjudicating him delinquent and committing him to a non-secure
facility. Appellant argues that the trial court failed to meet the
requirements of E.A.R. v. State, 4 So. 3d 614 (Fla. 2009), by departing
from the DJJ’s probation recommendation, and alternatively, failing
to order a predisposition report (“PDR”) with a commitment recom-
mendation. We agree the trial court failed to meet E.A.R.’s require-
ments and reverse.

Appellant pled guilty to multiple counts of burglary and theft as a
minor and was sentenced to a probationary term. After Appellant
allegedly violated his probation, DJJ recommended he remain on
probation and furnished a PDR that contained a probation recommen-
dation but no alternative commitment recommendation. The State
disagreed with the DJJ’s probation recommendation and advocated
for commitment.

At the hearing, the following exchange took place:
THE COURT: [Appellant], you’re trying, I don’t want to take that

away from you, but based on everything I’ve heard today, I do believe
commitment is appropriate. As far as the recommendation of [the
DJJ], for restrictiveness level?

DJJ: Unsecure.
THE COURT: State.
THE STATE: Secure.
THE COURT: You’re asking for a high?
THE STATE: Yes.
THE COURT: Defense?
DEFENSE COUNSEL: If the Court is not inclined to place the

child back on probation the most appropriate would be non-secure.

The trial court then ordered Appellant committed to a non-secured
facility. This appeal followed.

“We review the trial court’s departure from the DJJ recommenda-
tion for an abuse of discretion. However, the question of whether the
court has used the proper legal standard to provide its departure
reasons is a question of law that is reviewed de novo.” C.C. v. State,
276 So. 3d 14, 17 (Fla. 4th DCA 2019) (citation omitted).

Section 985.433, Florida Statutes (2018), delineates the procedural
requirements a trial court’s disposition decision must meet after a
juvenile has been adjudicated delinquent. Subsection 7(b) of that
statute provides in pertinent part:

The court shall commit the child to the [DJJ] at the restrictiveness level
identified or may order placement at a different restrictiveness level.
The court shall state for the record the reasons that establish by a
preponderance of the evidence why the court is disregarding the
assessment of the child and the restrictiveness level recommended by
the [DJJ].

§ 985.433(7)(b), Fla. Stat. (2018).
The Florida Supreme Court applied this statutory mandate in

E.A.R., announcing “a new, more rigorous analysis that a trial court
must conduct before departing from the DJJ’s recommendation.”
C.M.H. v. State, 25 So. 3d 678, 679 (Fla. 1st DCA 2010). There, the
Court held that the trial court must take the following steps before
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lawfully departing from the DJJ’s recommendation:
(1) Articulate an understanding of the respective characteristics of

the opposing restrictiveness levels . . . including (but not limited to)
the type of child that each restrictiveness level is designed to serve, the
potential “lengths of stay” associated with each level, and the
divergent treatment programs and services available to the juvenile at
these levels . . . and

(2) Then logically and persuasively explain why, in light of these
differing characteristics, one level is better suited to serving both the
rehabilitative needs of the juvenile—in the least restrictive setting—
and maintaining the ability of the State to protect the public from
further acts of delinquency.

E.A.R., 4 So. 3d at 633. The trial court’s stated “reasons” for departing
from the DJJ’s recommendation “must provide a legally sufficient
foundation for ‘disregarding’ the DJJ’s professional assessment and
PDR by identifying significant information that the DJJ has over-
looked, failed to sufficiently consider, or misconstrued with regard to
the child’s programmatic, rehabilitative needs[,] along with the risks
that the unrehabilitated child poses to the public.” Id. at 634.

However, “E.A.R. findings are unnecessary for the court’s initial
decision of whether to commit a juvenile even where the DJJ recom-
mends probation. Those requirements apply only to the second step of
the disposition process when a court departs from the recommended
restrictiveness level of the commitment.” D.R. v. State, 178 So. 3d
478, 482 (Fla. 4th DCA 2015). The trial court errs if the DJJ only
recommends probation and it commits the juvenile without requesting
a DJJ restrictiveness recommendation for the commitment. See
D.A.H. v. State, 212 So. 3d 399, 399 (Fla. 4th DCA 2017).

In B.K.A. v. State, 122 So. 3d 928, 929 (Fla. 1st DCA 2013), the
DJJ provided a PDR that recommended probation and did not provide
an alternate commitment recommendation. The trial court determined
the juvenile should be committed to a low-risk residential program. Id.
The First District reversed, holding that the trial court erred by not
complying with the second step of E.A.R.:

The trial court’s error was in ordering a level of commitment without
requesting a further multidisciplinary assessment and follow-up
predisposition report . . . Once the trial court receives a recommenda-
tion from the [DJJ] of the “most appropriate placement and treatment
plan, specifically identifying the restrictiveness level most appropriate
for the child,” as required by section 985.433(7)(a), the court may
proceed with step two of the disposition in these cases in terms of the
level of commitment of the child. A recommendation of “probation”
by DJJ, without any alternative analysis and recommendation in the
event the court determines that the child should be adjudicated
delinquent and committed to the Department, is insufficient to allow
the juvenile court to proceed with a final commitment disposition
under section 985.433(7), Florida Statutes.

Id. at 930-31 (citation omitted) (emphasis added).
In this case, the trial court erred by not requesting that the DJJ

submit an additional PDR to determine the restrictiveness level for
Appellant’s commitment. See C.C., 276 So. 3d at 17. Here, the PDR
did not provide an alternate commitment recommendation, so the trial
court did not have the benefit of a multidisciplinary assessment and
DJJ recommendation to determine the appropriate level of commit-
ment for Appellant. See B.K.A., 122 So. 3d at 929. The DJJ representa-
tive’s one-worded recommendation at the disposition hearing did not
provide sufficient DJJ input for the trial court to comply with the
second step of E.A.R. See id.; see also D.A.H., 212 So. 3d at 399
(finding that the trial court must request a restrictiveness level
recommendation from DJJ prior to ordering commitment if DJJ did
not provide one).

Additionally, the trial court failed to articulate on the record an
understanding of the respective characteristics of the restrictiveness

levels under consideration. See E.A.R., 4 So. 3d at 638. Here, the trial
court did not explain why the non-secure level was better suited to
serving Appellant’s rehabilitative needs, nor did the court explain how
such a commitment would maintain the ability of the State to protect
the public from further acts of delinquency. See id. (identifying these
two inquiries as prerequisites to departing from a DJJ recommenda-
tion); see also C.M.H., 25 So. 3d at 680 (same).

For these reasons, the trial court’s disposition order did not comply
with the dictates of E.A.R. We reverse and remand to provide the trial
court an opportunity to conduct a new disposition hearing and to enter
a disposition order in accord with this opinion.

Reversed and remanded. (WARNER and KUNTZ, JJ., concur.)

*        *        *

Mortgage foreclosure—Federal Housing Administration loan—
Conditions precedent—Trial court erred in dismissing foreclosure
action due to bank’s failure to conduct a face-to-face interview with
borrowers pursuant to 24 C.F.R section 203.604(b) where borrowers
sent bank cease and desist letter which demanded bank cease all
communication with borrowers and stated that any contact by the
bank would subject bank to liability under the Fair Debt Collection
Practices Act—To interpret borrowers’ words as anything other than
a clear expression that they would not cooperate in an interview would
place bank in an untenable situation and render the regulatory
exception to face-to-face meeting meaningless

BANK OF AMERICA, N.A., Appellant, v. MARK L. JONES, ET AL., Appellees. 4th
District. Case No. 4D19-1164. March 25, 2020. Appeal from the Circuit Court for the
Seventeenth Judicial Circuit, Broward County; Barry Stone, Judge; L.T. Case No.
CACE12027301. Counsel: Nancy M. Wallace of Akerman LLP, Tallahassee, and
William P. Heller of Akerman LLP, Fort Lauderdale, and Eric M. Levine of Akerman
LLP, West Palm Beach, for appellant. Bruce Botsford of Bruce Botsford, P.A., Fort
Lauderdale, for appellees.

(DAMOORGIAN, J.) Bank of America (“Bank”) appeals the
involuntary dismissal of its foreclosure action. We reverse and
remand.

The Bank filed a foreclosure action against Mark and Ingrid Jones
(“Borrowers”). In response to the complaint, the Borrowers affirma-
tively pled that the Bank failed to satisfy a condition precedent to
foreclosure by not conducting a face-to-face interview with the
Borrowers pursuant to 24 C.F.R. § 203.604(b).

At trial, the Bank’s evidence established that after default but
before the Bank filed its foreclosure action, the Borrowers sent a cease
and desist letter to the Bank, demanding that the Bank cease all
communication with the Borrowers. The letter also stated that any
contact by the Bank will violate the Fair Debt Collection Practices Act
(“FDCPA”) and subject the Bank to liability for actual damages,
statutory damages, and attorney’s fees. Following receipt of the
Borrowers’ cease and desist letter, the Bank updated its system to not
contact the Borrowers and did not proceed with the face-to-face
interview. The Borrowers moved for an involuntary dismissal based
on the Bank’s failure to conduct the face-to-face meeting. The trial
court granted the motion and dismissed the Bank’s complaint for
“fail[ing] to prove compliance with HUD regulations with respect to
the face to face meeting.” The trial court noted that otherwise the Bank
proved its case. This appeal follows.

An appellate court reviews an involuntary dismissal de novo.
Deutsche Bank Nat’l Tr. Co. v. Clarke, 87 So. 3d 58, 60 (Fla. 4th DCA
2012) (citing Brundage v. Bank of Am., 996 So. 2d 877, 881 (Fla. 4th
DCA 2008). Further, “[w]hen an appellate court reviews the grant of
a motion for involuntary dismissal, it must view the evidence and all
inferences of fact in a light most favorable to the nonmoving party.”
Id.

On appeal, the Bank argues that the Borrowers’ letter was a clear
expression that the Borrowers would not cooperate with the Bank to



Headnotes and indexes are copyrighted and may not be duplicated by photocopying, printing,
or other means without the express permission of the publishers. 1-800-351-0917

45 Fla. L. Weekly D700 DISTRICT COURTS OF APPEAL

conduct a face to face meeting, and it vitiated the requirement to
conduct a face to face meeting before filing the foreclosure action. We
agree.

As a Federal Housing Administration (“FHA”) backed loan, the
Bank’s right to foreclose the mortgage was conditioned upon
compliance with 24 C.F.R. § 203.604(b). The regulation provides that
“[t]he mortgagee must have a face-to-face interview with the
mortgagor, or make a reasonable effort to arrange such a meeting,
before three full monthly installments due on the mortgage are
unpaid.” 24 C.F.R. § 203.604(b) (2019). However, a face-to-face
meeting is not required if “[t]he mortgagor has clearly indicated that
he will not cooperate in the interview.” 24 C.F.R. § 203.604(c)(3).

Although this appears to be a case of first impression in this Court,
we are guided in our decision by a case from an Illinois appellate
court. In JP Morgan Chase Bank N.A. v. Moore, 2015 WL 4640421
(Ill. App. Ct. Aug. 4, 2015), the bank sent the borrowers three letters
informing them of their default and provided a phone number to call
to schedule the face-to-face meeting. Id. at *10. Instead of calling or
contacting the bank, the borrowers filed a federal lawsuit and a
complaint with HUD against the bank. Id. The Illinois Appellate Court
held that “[b]ased on the communications (and, to some extent, the
lack of communications) between the parties after the . . . default, the
record supports a finding that the [borrowers] did not engage in acts
consistent with an intent to cooperate in a face-to-face interview with
[the bank].” Id.

Here, we conclude that the Borrowers’ cease and desist letter “can
only be interpreted as indicia of an unwillingness to commit to such a
meeting.” Id. Simply put, the Bank’s understanding of the Borrowers’
demand was reasonable—we do not want to engage in any further
conversation with you and if you contact us, we will sue you. To
interpret the Borrowers’ own words as anything other than a clear
expression that they will not cooperate in an interview would place the
Bank in an untenable situation and would render the regulatory
exception meaningless. See U.S. Bank N.A. v. Stewart, 2006 WL
8453173, at *10 (Ohio Ct. Common Pleas Aug. 4, 2006) (finding that
the bank was excused from conducting the face-to-face meeting
because “[t]he language used by [the borrower] . . . throughout his
correspondences to [the bank] indicate[d] that a face-to-face interview
with [the bank’s] representatives would not have resulted in [the
borrower] changing his position such that [he] would have cured his
default”); but see Derouin v. Universal Am. Mortg. Co., 254 So. 3d
595, 602 (Fla. 2d DCA 2018) (holding that the homeowners telling the
bank to direct all communication to their attorney was not a clear
indication that they would not engage in the face-to-face meeting).

Accordingly, we reverse the trial court’s order of involuntary
dismissal and remand for further proceedings consistent with this
opinion.

Reversed and remanded for further proceedings consistent with
this opinion. (GROSS and MAY, JJ., concur.)

*        *        *

Criminal law—Sentencing—Guidelines—Scoresheet—Prior offens-
es—No error in including prior conviction on sentencing scoresheet
where, although defendant objected to the competency and sufficiency
of proof of the prior offense, he did not contest its truth—Merely
objecting to the sufficiency of proof of a prior offense without disputing
its accuracy does not obligate state to introduce corroborating evidence
of the conviction—Even if required to corroborate, state offered
sufficient proof by introducing certified conviction of prior offense

MICHAEL KEVIN WOODS, Appellant, v. STATE OF FLORIDA, Appellee. 4th
District. Case No. 4D18-3778. March 25, 2020. Appeal from the Circuit Court for the
Nineteenth Judicial Circuit, Martin County; Lawrence M. Mirman, Judge; L.T. Case
No. 432017CF001085A. Counsel: Carey Haughwout, Public Defender, and Stacey
Kime, Assistant Public Defender, West Palm Beach, for appellant. Ashley Moody,

Attorney General, Tallahassee, and Anesha Worthy, Assistant Attorney General, West
Palm Beach, for appellee.

(WALSH, LISA S., Associate Judge.) Michael Kevin Woods
(“Defendant”) appeals his five-year prison sentence imposed
following his no contest plea to theft and burglary charges. Defendant
argues on appeal that the State presented insufficient proof of a prior
conviction at his sentencing hearing. We hold that merely objecting to
the sufficiency of proof of a prior offense on a scoresheet, rather than
disputing its accuracy or truth, does not obligate the State to introduce
corroborating evidence of the conviction. Moreover, although not
required to do so, the State introduced competent evidence of a
certified conviction corroborating the prior offense. Therefore, we
affirm the trial court’s sentence.

Background
At sentencing, the trial court reviewed a pre-sentence investigation

report, Defendant’s sentencing memorandum, and the sentencing
scoresheet. Defendant’s sentencing scoresheet listed a prior offense
for burglary. The pre-sentence investigation report listed a 1984 prior
conviction for burglary and larceny for Michael Woods in “Homdel,
New Jersey, Monmouth County.” The State also admitted a certified
prior conviction for burglary in Monmouth County, New Jersey.
Defendant objected to the competency and sufficiency of proof of the
prior offense but did not contest its truth. Nor did the defense present
any evidence refuting the New Jersey conviction. The State pointed
out that Defendant’s own sentencing memorandum mentioned that he
was from New Jersey. Defendant was sentenced to five years in
prison, prompting this appeal.

On appeal, Defendant argues that his sentencing scoresheet
incorrectly added prior offense points for a 1984 burglary conviction
in Monmouth County, New Jersey. He maintains that, had the
scoresheet omitted this offense, his sentencing score would have
permitted a range between any nonstate prison sanction up to a five-
year prison term. Including the contested prior offense, however,
resulted in a mandatory prison term.

Analysis
We review de novo alleged errors contesting the accuracy of a

sentencing scoresheet. Moore v. State, 268 So. 3d 792, 794 (Fla. 4th
DCA 2019).

Defendant argues that the State produced insufficient proof
corroborating the prior New Jersey burglary offense. However, at his
sentencing hearing, he merely objected that the State’s proof of
identity was inadequate, not that the prior offense was untrue.
“[W]here the objection to prior convictions on a rap sheet is predicated
solely on hearsay, with no dispute as to their truth, the state need not
produce corroborating evidence.” Jennings v. State, 595 So. 2d 251,
252 (Fla. 1st DCA 1992); see also Rodriguez v. State, 650 So. 2d
1111, 1112 (Fla. 2d DCA 1995) (stating that an objection to prior
record predicated solely on hearsay does not require corroboration by
the State); Telfort v. State, 616 So. 2d 1222, 1223 (Fla. 3d DCA 1993)
(same); Banks v. State, 610 So. 2d 514, 517 (Fla. 1st DCA 1992)
(same).

However, if a defendant contests the truth of the prior conviction,
then the State is required to corroborate the offense by competent
evidence. See Harp v. State, 715 So. 2d 377, 378 (Fla. 1st DCA 1998)
(“[W]hen a defendant denies under oath that he is the person named
in certified copies of judgments of conviction, the State has the burden
of proving, by other corroborating evidence, that those records refer
to the defendant before the Court.”); Lyons v. State, 823 So. 2d 250,
251 (Fla. 4th DCA 2002) (holding that the State has the burden of
producing competent evidence of a disputed conviction).

Here, though not required to do so, the State introduced the 1984
certified conviction of the prior offense from Monmouth County
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Superior Court. “Proper competent corroborating evidence includes
certified copies of the convictions and ‘original court records.’ ”
Taulbee v. State, 277 So. 3d 1133, 1135 (Fla. 1st DCA 2019) (quoting
Hughes v. State, 139 So. 3d 477, 478 (Fla. 2d DCA 2014)). Thus, even
if required to corroborate the prior offense, the State offered sufficient
proof.

Moreover, the pre-sentence investigation report reflected that
Defendant was arrested on the contested offense by “Homdel PD” in
Monmouth County and attended “Homedale” high school a few years
before the offense was committed. His own sentencing memorandum
stated that he attended his last two years of high school at “Home-
town” New Jersey. “Hometown,” “Homdel” and “Homedale” do not
exist, but Holmdel lies in Monmouth County, New Jersey. As
Defendant offered nothing to rebut the State’s evidence and did not
contest the truth of his prior conviction, we find no error.

Defendant also challenges on hearsay grounds the trial court’s
reliance upon the contents of an NCIC report that was never intro-
duced in evidence. Because the State introduced a certified copy of the
prior conviction, the trial court’s reference to hearsay contained within
an NCIC report is harmless.

Affirmed. (WARNER and FORST, JJ., concur.)

*        *        *

Criminal law—Plea—Sentencing—Trial court erred in entering
conviction and sentence on one count of the information where
defendant’s written plea did not encompass that count—Inclusion of
offense on scoresheet was not harmless where, although trial court
sentenced defendant well above the minimum permissible sentence,
state did not establish conclusively that sentence would have been the
same—Additionally, resentencing is required where remaining
sentences are set to begin running after completion of sentence which
will be vacated on remand

CYBIL BALLARD GREEN, Appellant, v. STATE OF FLORIDA, Appellee. 4th
District. Case No. 4D18-2853. March 25, 2020. Appeal from the Circuit Court for the
Nineteenth Judicial Circuit, St. Lucie County; Steven J. Levin, Judge; L.T. Case No.
2017CF002712F. Counsel: Carey Haughwout, Public Defender, and Logan T. Mohs,
Assistant Public Defender, West Palm Beach, for appellant. Ashley Moody, Attorney
General, Tallahassee, and Luke R. Napodano, Assistant Attorney General, West Palm
Beach, for appellee.

(PER CURIAM.) Following her no contest plea to numerous drug-
related charges, the appellant was adjudicated guilty and sentenced to
prison and placed on probation. On appeal, she argues that the trial
court erred in entering a conviction and sentence on count 43, as her
plea did not encompass that count. She seeks resentencing on the
remaining counts based on the inclusion of points on the scoresheet
for count 43. Finally, she asserts that the trial court relied on impermis-
sible factors in sentencing her. We find no merit in the latter claim, but
based on her other claims, we reverse and remand for resentencing.

The state charged the appellant with fifteen offenses, but her
written plea of no contest1 provides that she was pleading “as charged”
to fourteen specified offenses. Statements made by the prosecutor and
trial court at the change of plea hearing did not make it clear that the
appellant’s plea encompassed count 43. The state properly concedes
error. See McCraney v. State, 207 So. 3d 1023, 1023 (Fla. 5th DCA
2017) (“[A] judgment adjudicating a defendant guilty of an offense to
which he or she did not plead constitutes fundamental error.”).
However, the appellant does not merely seek remand for the trial court
to vacate the conviction and sentence for count 43. She seeks
resentencing on all counts based on the inclusion of count 43 on the
sentencing scoresheet.

The issue for this court is whether the inclusion of count 43 on the
scoresheet was harmless. “When a scoresheet error is raised on direct
appeal via a rule 3.800(b) motion, courts must apply the ‘would-have-
been-imposed’ test to determine whether a scoresheet error warrants

resentencing.” Ray v. State, 987 So. 2d 155, 156 (Fla. 1st DCA 2008)
(citing Brooks v. State, 969 So. 2d 238, 241-42 (Fla. 2007)). Here,
count 43, sale of cannabis, was included in the scoresheet as an
additional offense and was assessed 2.4 points. The scoresheet points
totaled 105.04, with a minimum permissible sentence of 58.05
months. During sentencing, the trial court confirmed the accuracy of
the scoresheet and confirmed that it considered the scoresheet as a
factor in sentencing.

The state asserts that any error is harmless, and it points out that the
lowest permissible sentence was increased by less than two months
and that the trial court’s sentence was well above the minimum
permissible sentence. But we have previously rejected this type of
argument. See Chambers v. State, 217 So. 3d 210, 213-14 (Fla. 4th
DCA 2017). While it may be likely that the trial court’s sentence
would be the same even with a corrected scoresheet, the state has not
established this conclusively, especially where the trial court stated
that it relied in part on the scoresheet in sentencing. Additionally, it
appears resentencing will be necessary where remaining sentences are
to begin running after the completion of the sentence for count 43,
which will be vacated on remand.

The appellant also argues that the trial court erred in sentencing her
to prison and probation terms that run concurrently. See Dennis v.
State, 980 So. 2d 1279, 1281 (Fla. 4th DCA 2008) (recognizing that
“concurrent imposition of incarceration and probation is illegal”).
This is based on the sentence structure, which results in the probation
sentence for count 43 running concurrent with the prison sentence on
count 33. Based on our conclusion that the conviction and sentence for
count 43 must be vacated, this issue is moot.

Based on the foregoing, we affirm in part, reverse in part, and
remand for the trial court to vacate the conviction and sentence for
count 43 and to resentence the appellant on the remaining counts.

Affirmed in part, reversed in part, and remanded with instructions.
(CIKLIN, CONNER and KUNTZ, JJ., concur.)
))))))))))))))))))

1The appellant pled open to the court.

*        *        *

RICHARD TUMMINIA, Appellant, v. STATE OF FLORIDA, Appellee. 4th District.
Case No. 4D19-1995. March 25, 2020. Appeal of order denying rule 3.801 motion
from the Circuit Court for the Seventeenth Judicial Circuit, Broward County; Barbara
McCarthy, Judge; L.T. Case No. 062006CF018623B88810. Counsel: Richard
Tumminia, Raiford, pro se. Ashley Moody, Attorney General, Tallahassee, and
Jonathan P. Picard, Assistant Attorney General, West Palm Beach, for appellee.

(PER CURIAM.) Affirmed without prejudice to filing a timely
motion for post-conviction relief pursuant to Florida Rule of Criminal
Procedure 3.850 challenging the voluntariness of appellant’s plea
agreement. See Barnette v. State, 205 So. 3d 865, 865 (Fla. 4th DCA
2016).

Affirmed. (WARNER, KLINGENSMITH and KUNTZ, JJ.,
concur.)

*        *        *

Criminal law—Sentencing—Considerations—It was error for trial
court to consider prior charges for which defendant was acquitted
when imposing sentence

JOSHUA KIMBROUGH, Appellant, v. THE STATE OF FLORIDA, Appellee. 3rd
District. Case No. 3D19-1173. L.T. Case No. 18-13957. March 25, 2020. An Appeal
from the Circuit Court for Miami-Dade County, Alan S. Fine, Judge. Counsel: Carlos
J. Martinez, Public Defender, and Deborah Prager, Assistant Public Defender, for
appellant. Ashley Moody, Attorney General, and Ivy R. Ginsberg, Assistant Attorney
General, for appellee.

(Before EMAS, C.J., and GORDO and LOBREE, JJ.)

(GORDO, J.) Joshua Kimbrough appeals his sentence upon convic-
tion for resisting an officer without violence. He asserts that he is
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entitled to have his sentence vacated and be resentenced by another
judge because the trial court improperly considered prior charges of
which he had been acquitted when imposing the sentence.

“[I]t is fundamental that the due process clause prohibits a court
from considering charges of which an accused has been acquitted in
passing sentence.” Epprecht v. State, 488 So. 2d 129, 131 (Fla. 3d
DCA 1986) (citing Townsend v. Burke, 334 U.S. 736, 740 (1948)); see
Drinkard v. State, 177 So. 3d 993, 994 (Fla. 1st DCA 2015). “Funda-
mental error occurs where a trial court considers constitutionally
impermissible factors when imposing a sentence.” Yisrael v. State, 65
So. 3d 1177, 1177 (Fla. 1st DCA 2011).

Following trial, the jury returned a verdict of guilty for the charge
of resisting an officer without violence, a first-degree misdemeanor.
During the sentencing hearing, the trial court withheld adjudication
and sentenced Kimbrough to 364 days reporting probation. The court
explained:

And I am going to make two special conditions, anger management
and a mental health evaluation and treatment.

And here is why. As a juvenile you were adjudicated for resisting
an officer with violence. You were charged and went to trial, although
you were acquitted at trial of another incident with two counts of
resisting an officer, one with violence, and one without violence, and
you knew that. I didn’t know that until today. Or well, until I was
given this, maybe yesterday.

And you also have another juvenile adjudication, so this is not your
first rodeo.

This transcript raises a reasonable question as to whether the trial
court relied on the acquitted charges in pronouncing sentence. Where
it remains unclear whether the trial court would have imposed the
same sentence absent consideration of an impermissible factor, we
must vacate appellant’s sentence and remand for resentencing before
a different judge. See Epprecht, 488 So. 2d at 131; Drinkard, 177 So.
3d at 994; Nawaz v. State, 28 So. 3d 122, 125 (Fla. 1st DCA 2010).

Reversed and remanded.

*        *        *

Arbitration—Appeals—Trial court did not abuse discretion by
denying motion to stay proceedings pending resolution of appeal from
order denying motion to compel arbitration—Although statute
requires a stay while a motion to compel arbitration is pending, statute
does not mandate a stay after a motion to compel has been denied and
that denial is on appeal

H GREG AUTO POMPANO, INC., H GREG MIAMI, INC., H GREG INVEST-
MENTS, INC., H GREGORY 1, INC., and H GREGORY, LLC, Appellants, v.
WILLIAM RASKIN, MARK KNIGHT, HOSEA MURRAY, and WOMESH
SAYWAK, Appellees. 3rd District. Case No. 3D20-0240. L.T. Case No. 18-30482.
March 25, 2020. An Appeal from the Circuit Court for Miami-Dade County, Martin
Zilber, Judge. Counsel: Birnbaum, Lippman & Gregoire, PLLC, and Nancy W.
Gregoire (Ft. Lauderdale), for appellants. Law Offices of Kramer & Klingsberg, and
George W. Kramer, and Debra D. Klingsberg (Delray Beach), for appellees.

(Before LINDSEY, HENDON, and MILLER, JJ.)

ON MOTION FOR REVIEW OF STAY ORDER

(PER CURIAM.) Appellants H Greg Auto Pompano, Inc.; H Greg
Miami, Inc.; H Greg Investments, Inc.; H Gregory 1, Inc.; and H
Gregory, LLC seek review, pursuant to Florida Rule of Appellate
Procedure 9.310(f), of an order denying their motion to stay the
proceedings below pending resolution of their appeal from an order
denying their motion to compel arbitration. Because the trial court did
not abuse its discretion, we affirm the denial of the motion to stay.

Pursuant to section 682.03, Florida Statutes (2019), a stay is
required while a motion to compel arbitration is pending, but the
statutory language does not mandate a stay after a motion to compel
has been denied and that denial is on appeal. See Open MRI of

Okeechobee, LLC v. Aldana, 969 So. 2d 589, 590 (Fla. 4th DCA
2007). We note that this approach differs from that taken in some
federal courts under the Federal Arbitration Act where, following “an
appeal from the denial of a motion to compel arbitration, the district
court should stay the litigation so long as the appeal is non-frivolous.”
Blinco v. Green Tree Servs., LLC, 366 F.3d 1249, 1253 (11th Cir.
2004). Florida courts have so far declined to adopt this approach, and
therefore, we are unable to conclude the trial court abused its discre-
tion. See Open MRI, 969 So. 2d at 590 (declining to adopt the rationale
in Blinco).

Affirmed.

*        *        *

Dissolution of marriage—Jurisdiction—Trial court did not abuse
discretion in dismissing dissolution petition where neither of the parties
were residents of Florida

CATHERIN A. ROBINSON, Appellant, v. TROND BERLE CHRISTIANSEN,
Appellee. 3rd District. Case No. 3D19-1709. L.T. Case No. 19-3134. March 25, 2020.
An Appeal from the Circuit Court for Miami-Dade County, Marcia Del Rey, Judge.
Counsel: Danenza Law Group, P.A., and Joseph J. Danenza, for appellant. The Law
Offices of S.G. Morrow & Associates, P.A., and Stephanie G. Morrow, for appellee.

(Before SCALES, HENDON and GORDO, JJ.)

(GORDO, J.) The wife appeals the trial court’s order granting the
husband’s motion to dismiss her petition for dissolution of marriage.
The wife filed her petition in Florida circuit court in February 2019.
The husband moved to dismiss for lack of jurisdiction asserting that
the wife resides in Denmark.

“Florida law requires one of the parties to the marriage to reside in
the state for six months before filing a petition for dissolution of
marriage.” Jenkins v. Jenkins, 915 So. 2d 1248, 1250 (Fla. 4th DCA
2005) (citing § 61.021, Fla. Stat. (2004)). “Residency has been
defined as ‘an actual presence in Florida coupled with an intention at
that time to make Florida the residence.’ ” Id. (quoting Gillman v.
Gillman, 413 So. 2d 412, 413 (Fla. 4th DCA 1982)). The trial court
must find proof of residency by clear and convincing evidence.
Beaucamp v. Beaucamp, 508 So. 2d 419, 421 (Fla. 2d DCA 1987).

The trial court conducted an evidentiary hearing on the husband’s
motion and heard from both parties. The evidence adduced at the
hearing was that the parties were married in Norway in 2007. They
lived in Norway for several years and then moved to Denmark in
2012. The husband testified that he retired in 2016 and moved back to
Norway, but the wife stayed in Denmark. They would travel back and
forth between Norway and Denmark for weeks at a time to visit each
other.

The husband testified that during the six months prior to the filing
of the dissolution of marriage petition the wife resided in Denmark
and Norway. He testified that the wife had undergone surgery in
Denmark in September 2018 and January 2019. He further testified
that in January 2019 he accompanied the wife to file for permanent
residency in Denmark. The husband testified that the parties own a
vacation home in Aventura, Florida. With the exception of staying in
Florida for six weeks in November and December 2018, the husband
testified that the bank statements from their joint account confirmed
the wife remained in Denmark and Norway between July 2018 and
February 2019.

The wife testified that she became a Florida resident in 2007, but
moved to Denmark in 2012. She admitted submitting an application
for permanent residency in Denmark in January 2019—one month
prior to filing her dissolution of marriage petition in Florida. In her
permanent residency application, the wife verified under oath that she
had established a “genuine existence” in Denmark. At the hearing, the
wife claimed she was seeking residency in Denmark for medical
purposes. She testified to having undergone multiple surgeries, which
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required significant recovery time in Denmark, in the year preceding
the filing of the dissolution of marriage petition. Yet, the wife was
unable to recall the dates of her surgeries and, aside from testifying she
spent time in Miami from October to December 2018, she could not
remember where she was physically present during the six months
prior to filing the petition.

After considering all the testimony and evidence, the court found
the wife was not credible and she failed to establish her residence in
Florida for six months preceding the filing of the petition by clear and
convincing evidence. The court further found, based on the testimony
of both the husband and the wife, that they were living in Denmark in
January 2019 and filed for permanent residency on behalf of the wife
saying that she lived there. Thus, the court granted the motion to
dismiss.

“We review the trial court’s decision under an abuse of discretion
standard.” Jenkins, 915 So. 2d at 1250 (citing McCloskey v.
McCloskey, 359 So. 2d 494, 496 (Fla. 4th DCA 1978)). “The trial
court’s discretion is abused ‘only where no reasonable [person] would
take the view adopted by the trial court.’ ” Marques v. Garcia, 245 So.
3d 900, 904 (Fla. 3d DCA 2018) (quoting Hyatt Corp. v. Howarth,
678 So. 2d 823, 824 n.1 (Fla. 3d DCA 1996)). See Canakaris v.
Canakaris, 382 So. 2d 1197, 1203 (Fla. 1980). Under this deferential
standard, we find no abuse of discretion in the trial court’s determina-
tion that the wife failed to meet the residence requirements for filing
a dissolution of marriage petition in Florida.

Affirmed.

*        *        *

Contempt—Error to hold party in contempt for violation of court
order where order was ambiguous, and there was no evidence that
party intentionally violated order

NOEL ACOSTA, Appellant, v. IN RE: GUARDIANSHIP OF MAYRA ACOSTA,
Appellee. 3rd District. Case No. 3D19-1594. L.T. Case No. 17-3536. Opinion filed
March 25, 2020. An Appeal from the Circuit Court for Miami-Dade County, Rosa C.
Figarola, Judge. Counsel: Law Office of Lance A. Garrett, P.A., and Lance A. Garrett
(Fort Lauderdale), for appellant. Young, Berman, Karpf & Gonzalez, P.A., and Andrew
S. Berman and Jamie L. Webner, for appellee.

(Before EMAS, C.J., and GORDO and LOBREE, JJ.)

ON CONFESSION OF ERROR

(GORDO, J.) Noel Acosta appeals the trial court’s final judgment
finding him guilty of contempt for willfully, wantonly and contemptu-
ously failing to comply with a court order in this guardianship case.
Mr. Acosta argues that the order was vague and ambiguous, and that
there was no evidence he intentionally violated the court’s order.

“[A] party cannot be sanctioned for contempt for violating a court
directive or order which is not clear and definite as to how a party is to
comply with the court’s command.” Ross Dress for Less Va., Inc. v.
Castro, 134 So. 3d 511, 523 (Fla. 3d DCA 2014); see Northstar Invs.
& Dev., Inc. v. Pobaco, Inc., 691 So. 2d 565, 566 (Fla. 5th DCA 1997)
(“A party may not be held in contempt of court for violation of an
order . . . which is not clear and definite so as to make the party aware
of its command and direction.”); Kranis v. Kranis, 313 So. 2d 135,
139 (Fla. 3d DCA 1975). It is also an “essential element of contempt”
that there be an “intent to violate the relevant court order.” Northstar,
691 So. 2d at 566 (citing Paul v. Johnson, 604 So. 2d 883 (Fla. 5th
DCA 1992)).

On confession of error, Appellee concedes she cannot in good faith
defend the contempt citation as there was enough ambiguity to
support Appellant’s interpretation of the order and his objective
conduct was consistent with this interpretation.

Reversed and remanded.

*        *        *

Torts—Settlement—Enforcement—Appeals—Order enforcing
settlement affirmed where appellant has not provided either a
transcript of evidentiary hearing on motion to enforce or a stipulated
or approved statement of the proceedings

CARLOS GUILLEN, Appellant, v. DIOMAR RODRIGUEZ, et al., Appellees. 3rd
District. Case No. 3D19-1768. L.T. Case No. 18-1978. Opinion filed March 25, 2020.
An Appeal from the Circuit Court for Miami-Dade County, Abby Cynamon, Judge.
Counsel: Carlos Guillen, in proper person. Quintairos, Prieto, Wood & Boyer, P.A., and
Reginald J. Clyne, Michelle D. Cofiño and Jennise Acosta, for appellees.

(Before SALTER, SCALES and LOBREE, JJ.)

(PER CURIAM.) While represented by counsel, plaintiff/appellant
Carlos Guillen allegedly agreed to settlement terms with the defen-
dants regarding Mr. Guillen’s personal injury claims. A series of
emails between counsel culminated in specific terms. On August 5,
2019, counsel for the defendants filed and served a notice of settle-
ment. The following day, however, Mr. Guillen instructed his
attorneys to revoke the settlement.

The defendants moved to enforce the settlement in the amount
previously designated. Following an evidentiary hearing on the
motion (at which Mr. Guillen’s counsel allegedly admitted that a
settlement was reached, while Mr. Guillen himself allegedly disputed
that admission), the trial court entered a final order granting the
motion. Mr. Guillen then discharged his counsel and commenced this
pro se appeal.

The final order enforcing the settlement must be affirmed, as Mr.
Guillen has not provided either (1) a transcript of the specially-set
evidentiary hearing on the motion to enforce, or (2) a stipulated or
approved statement of the proceedings as authorized by Florida Rule
of Appellate Procedure 9.200(b)(5).

That being so, and in the absence of any error of law discernible on
the face of the order reviewed, we affirm the order on the authority of
G & S Development Corp. v. Seitlin, 47 So. 3d 893, 895 (Fla. 3d DCA
2010).

Affirmed.

*        *        *

Public records—Mandamus—Judgment denying mandamus relief in
action to obtain public records was premature where it was entered
without a hearing

DR. JAMES ERIC MCDONOUGH, Appellant, v. CITY OF HOMESTEAD, etc.,
Appellee. 3rd District. Case No. 3D19-1362. L.T. Case No. 19-6869. March 25, 2020.
An Appeal from the Circuit Court for Miami-Dade County, Jose M. Rodriguez, Judge.
Counsel: Dr. James Eric McDonough, in proper person. Weiss Serota Helfman Cole
& Bierman, P.L., and Matthew H. Mandel, and Samuel I. Zeskind (Fort Lauderdale),
for appellee.

(Before SALTER, LOGUE, and LOBREE, JJ.)

(LOGUE, J.) Dr. James Eric McDonough appeals the trial court’s
entry of the trial court’s Final Judgment Denying Mandamus Relief in
his action to obtain public records from the City of Homestead.
Among other things, Dr. McDonough contends the final judgment
was premature because it was entered without a hearing.

Commendably, Appellee, the City of Homestead, does not dispute
the Final Order was entered prematurely. Florida law mandates that
“[w]henever an action is filed to enforce the provisions of [Chapter
119], the court shall set an immediate hearing  . . .” § 119.11(1), Fla.
Stat. “The plain language of section 119.11(1) requires the trial court
to conduct a hearing on actions seeking to enforce the right to access
public records under section 119. Absent waiver, an order issued
without the statutorily-required hearing is premature.” Kline v. Univ.
of Fla., 200 So. 3d 271, 272 (Fla. 1st DCA 2016) (citing Grace v.
Jenne, 855 So. 2d 262, 263 (Fla. 4th DCA 2003)).

Reversed and remanded.

*        *        *
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Contracts—Torts—Court properly entered judgment for plaintiff on
claim of breach of joint venture agreement—Claims of fraud in the
inducement and negligent misrepresentation cannot be based on
alleged misrepresentations that were never mentioned in the operative
complaint—It was error to enter judgment for plaintiff on claims of
fraud in the inducement and negligent misrepresentation where the
only alleged misrepresentations had to do with defendant’s failure to
perform under the contract—Plaintiff cannot recover in tort for a
contract dispute unless the tort is independent of any breach of
contract—Court properly entered judgment as matter of law for
defendant on civil theft claim where there was no evidence of criminal
intent prior to the alleged breach

ISLAND TRAVEL & TOURS, LTD., CO., et al., Appellants/Cross-Appellees, v.
MYR INDEPENDENT, INC., Appellee/Cross-Appellant. 3rd District. Case No. 3D16-
1364. L.T. Case No. 14-2954. March 25, 2020. An Appeal from the Circuit Court for
Miami-Dade County, Antonio Arzola, Judge. Counsel: Law Offices of Roberto
Villasante, and Roberto Villasante, for appellants/cross-appellees. Arnold R. Ginsberg,
P.A., and Arnold R. Ginsberg, for appellee/cross-appellant.

(Before FERNANDEZ, LINDSEY, and GORDO,1 JJ.)

(PER CURIAM.) Appellants/Cross-Appellees Island Travel & Tours,
Ltd. Co.; William Hauf; Ismael Sene; and Danny Looney (collec-
tively, the “Island Appellants”) appeal from a final judgment entered
in favor of Appellee/Cross-Appellant MYR Independent, Inc. for
breach of contract, fraudulent inducement, and negligent misrepresen-
tation. MYR cross appeals the trial court’s entry of judgment as a
matter of law on its civil theft claims. For the reasons set forth below,
we affirm the final judgment with respect to breach of contract and
civil theft, and we reverse the judgment on MYR’s claims for
fraudulent inducement and negligent misrepresentation. We also
reverse the trial court’s determination of the date of prejudgment
interest and remand for further proceedings.

I. BACKGROUND
This case stems from a disagreement over the distribution of

monies collected during a brief joint venture between Island and
MYR. Beginning in the fall of 2013, representatives from the two
companies met several times to discuss a potential business arrange-
ment to facilitate travel between Miami and Cuba. Island would
provide the flights, and MYR would sell tickets. The meetings
culminated in an oral agreement to form a joint venture. Shortly
thereafter, the parties entered into a written Joint Venture Agreement
“to manage and share the costs of the operations and profits of Island
as previously agreed by the Parties via verbal agreement.”

The joint venture was short-lived; the parties mutually terminated
the arrangement after just over a month. It is undisputed that Island
collected a total of $1,069,130.10 during the joint venture and that the
total cost of the operation was $1,014,847.01. It is also undisputed that
in furtherance of the parties’ agreement to share costs, MYR advanced
several payments totaling $390,137.25 into a bank account controlled
by Island. The purpose of these advanced payments was to prepay
certain fees to avoid flight cancellations. None of the joint venture’s
flights were cancelled.

When the parties were unable to agree how to distribute the money,
MYR sued Island and several individuals affiliated with Island who
took part in the joint venture negotiations (the “Island Individuals”).2

Relevant to this appeal are MYR’s claims for breach of contract, fraud
in the inducement, negligent misrepresentation, and civil theft. Island,
in turn, filed a counterclaim seeking an accounting and for breach of
contract.

MYR’s claims for fraud in the inducement and negligent misrepre-
sentation, as set forth in its operative complaint, were based on the
allegation that during the formation of the joint venture, the Island
Appellants misrepresented “that the profit and cost of Island’s
Operation would be divided in equal shares . . . .” MYR later alleged

five additional misrepresentations in its amended answer and
affirmative defenses to defendants’ counterclaim.3 MYR never
amended its complaint to include these new allegations.

At the close of a five-day jury trial, Island moved for a directed
verdict on all counts. The trial court entered a directed verdict in favor
of the Island Individuals on MYR’s civil theft claim,4 finding no
evidence of criminal intent. The remaining counts went to the jury,
which returned a verdict against Island on MYR’s breach of contract
and civil theft claims and against all Island Appellants on MYR’s
fraud in the inducement and negligent misrepresentation claims. The
Island Appellants then moved for a new trial, which the court
summarily denied, and for judgment notwithstanding the verdict,
which the court granted only as to MYR’s civil theft claim against
Island.

Final judgment was entered against Island on MYR’s breach of
contract claim and against all Island Appellants on MYR’s fraud in the
inducement and negligent misrepresentation claims. MYR was
awarded $380,666.75 with accrued pre-judgment interest from
December 23, 2013. The Island Appellants appeal the final judgment
entered in favor of MYR for breach of contract, fraudulent induce-
ment, and negligent misrepresentation.5 The Island Appellants also
challenge the date of prejudgment interest. MYR cross-appeals the
trial court’s entry of judgment on its civil theft claims.

II. STANDARD OF REVIEW
We will not disturb a final judgment that is based on a jury’s verdict

if there is competent substantial evidence to support the verdict. See,
e.g., Coba v. Tricam Indus., Inc., 164 So. 3d 637, 643 (Fla. 2015)
(citation omitted). With respect to the trial court’s entry of a directed
verdict, our standard of review is de novo; however, we “can affirm a
directed verdict only where no proper view of the evidence could
sustain a verdict in favor of the nonmoving party.” Frieri v. Capital
Inv. Servs., Inc., 194 So. 3d 451, 455 (Fla. 3d DCA 2016) (quoting
Banco Espirito Santo Int’l, Ltd. v. BDO Int’l, B.V., 979 So. 2d 1030,
1032 (Fla. 3d DCA 2008)). Finally, “[a] trial court’s decision
concerning entitlement to prejudgment interest is reviewed de novo.”
Albanese Popkin Hughes Cove, Inc. v. Scharlin, 141 So. 3d 743, 746
(Fla. 3d DCA 2014).

III. ANALYSIS
We begin by briefly addressing Island’s argument that there was no

competent substantial evidence to support the jury’s verdict in favor
of MYR on its breach of contract claim. After closely reviewing the
record, we disagree. MYR’s expert, a certified public accountant,
testified that based on the parties’ agreement to share “costs of the
operations and profits of Island,” each party should recover its costs
from Island’s total collected revenue and then split the remaining
profits 50/50. The jury’s verdict is consistent with this approach, and
we therefore affirm the final judgment as to breach of contract.

Next we consider MYR’s tort claims for fraud in the inducement
and negligent misrepresentation. As an initial matter, we agree with
the Island Appellants that MYR’s claims cannot be based on alleged
misrepresentations that were never mentioned in the operative
complaint. See Fla. R. Civ. P. 1.120 (“In all averments of fraud or
mistake, the circumstances constituting fraud or mistake shall be
stated with such particularity as the circumstances may permit.”);
Houri v. Boaziz, 196 So. 3d 383, 393 (Fla. 3d DCA 2016) (“Fraud
must be pled with particularity and must not only specifically identify
a misrepresentation of fact but also identify when, where, or the
manner in which it was made.” (citations omitted)); Morgan v. W.R.
Grace & Co., 779 So. 2d 503, 506 (Fla. 2d DCA 2000) (“We conclude
that the requirement that fraud be pleaded with specificity also applies
to claims for negligent misrepresentation.”).6

The only alleged misrepresentation upon which MYR’s claims
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could be based is stated as follows in the operative complaint: “The
representations made by the [Island Appellants] to [MYR] during the
formation of the Agreement that the profit and cost of Island’s
Operation would be divided in equal shares of 50% were material and
false.” The Island Appellants argue that MYR failed to prove all the
elements of its fraud in the inducement and negligent misrepresenta-
tion claims. We agree.

The only properly alleged misrepresentation simply has to do with
Island’s failure to perform under the contract. It is a fundamental,
long-standing common law principle that a plaintiff may not recover
in tort for a contract dispute unless the tort is independent of any
breach of contract. See Peebles v. Puig, 223 So. 3d 1065, 1068 (Fla.
3d DCA 2017) (“[F]or an alleged misrepresentation regarding a
contract to be actionable, the damages stemming from that misrepre-
sentation must be independent, separate and distinct from the damages
sustained from the contract’s breach.” (citation omitted)).

Because MYR’s tort claims are ultimately based on the same
underlying conduct giving rise to its contract claim—Island’s alleged
failure to equally divide “the profit and cost of Island’s Operation”—
we hold that MYR is, as a matter of law, unable to establish its claims
for fraud in the inducement7 and negligent misrepresentation. Further,
because the date of pre-judgment interest was based on MYR’s
misrepresentation claim, we reverse and remand for a calculation of
pre-judgment interest that is consistent with our holding.

Finally, we address MYR’s argument on cross-appeal that the trial
court erred in entering judgment as a matter of law on MYR’s civil
theft claims. Based on the record before us, we affirm because there is
no evidence of criminal intent prior to the alleged breach. See Rosen
v. Marlin, 486 So. 2d 623, 625 (Fla. 3d DCA 1986) (“Under Florida
law, a necessary element for establishing the crime of theft is that the
defendant had, prior to the commission of the act, an intent to commit
a theft.” (citations omitted)). The evidence below merely established
the existence of a contractual dispute, nothing more. See Gasparini v.
Pordomingo, 972 So. 2d 1053, 1055 (Fla. 3d DCA 2008) (“[C]ivil
theft or conversion must go beyond, and be independent from, a
failure to comply with the terms of a contract.” (citation omitted)).

IV. CONCLUSION
For the reasons stated, we affirm the judgment with respect to

breach of contract and civil theft. We reverse with respect to fraudu-
lent inducement, negligent misrepresentation, and prejudgment
interest. The case is remanded to the trial court for further proceedings
consistent with this opinion.

Affirmed in part; reversed in part and remanded.
))))))))))))))))))

1Judge Gordo did not participate in oral argument.
2William Hauf (Island’s sole director and president), Ismael Sene (an officer and

employee of Island), and Danny Looney (Hauf’s advisor).
3These new allegations were that the Island Appellants misrepresented (1) the

amounts payable to Cuba, (2) the dates the amounts were payable, (3) the amount of the
deposits that Island would make, (4) the dates advanced payments were payable to air-
carriers, and (5) that Island would not use MYR’s advanced payments for operations
outside of the joint venture.

4The trial court also directed a verdict in favor of the Island Individuals on MYR’s
unjust enrichment and civil conspiracy claims. This has not been challenged on appeal.

5The Island Appellants also appeal the denial of their motion for judgment and
motion for new trial, both of which involve the same claims addressed in the final
judgment.

6In its answer brief, MYR acknowledges that the unpled misrepresentations “went
not to establish ‘new claims’ but to defeat the Defendants’ Counter-Claim[.]”
(Exclamation mark omitted).

7Generally, fraud in the inducement is an independent tort because the alleged
misrepresentation inducing one to enter into the contract is unrelated to the obligations
under the contract. See HTP, Ltd. v. Lineas Aereas Costarricenses, S.A., 685 So. 2d
1238, 1239 (Fla. 1996). Here, however, MYR’s fraud claim is clearly duplicative of its
breach of contract claim. Indeed, MYR sought the exact same damages for both its
fraud claim and its breach of contract claim. See Williams v. Peak Resorts Intern. Inc.,
676 So. 2d 513, 517 (Fla. 5th DCA 1996) (“It is well settled that a party may not recover

damages for both breach of contract and fraud unless the party first establishes that the
damages arising from the fraud are separate or distinguishable from the damages arising
from the breach of contract.”).

*        *        *

PRINCELIN JOSEPH, Petitioner, v. THE STATE OF FLORIDA, Respondent. 3rd
District. Case No. 3D19-2097. L.T. Case No. 02-7910. Opinion filed March 25, 2020.
A Case of Original Jurisdiction—Habeas Corpus. Counsel: Princelin Joseph, in proper
person. Ashley Moody, Attorney General, and Richard L. Polin, Assistant Attorney
General, for respondent.

(Before EMAS, C.J., and FERNANDEZ and LOGUE, JJ.)

(PER CURIAM.) We deny the petition for writ of habeas corpus. See
Knight v. State, 286 So. 3d 147 (Fla. 2019) (holding that jury pardon
doctrine cannot serve as predicate for fundamental error arising from
an erroneous jury instruction for a lesser-included offense one step
removed from offense of conviction; receding from Griffin v. State,
160 So. 3d 63 (Fla. 2015), Williams v. State, 123 So. 3d 23 (Fla. 2013),
Haygood v. State, 109 So. 3d 735 (Fla. 2013), and State v. Montgom-
ery, 39 So. 3d 252 (Fla. 2010)).

*        *        *

ARLENE C. IZQUIERDO, Appellant, v. JOSE ROLANDO IZQUIERDO, Appellee.
3rd District. Case No. 3D19-494. L.T. Case No. 12-18092. Opinion filed March 25,
2020. An Appeal from the Circuit Court for Miami-Dade County, Maria Elena Verde,
Judge. Counsel: Arlene C. Izquierdo, in proper person. Jose Rolando Izquierdo, in
proper person.

(Before SALTER, SCALES, and HENDON, JJ.)

(PER CURIAM.) Affirmed. See Applegate v. Barnett Bank of Tallahassee, 377 So. 2d
1150, 1152 (Fla. 1979).

*        *        *

JABIER VARGAS, Appellant, v. THE STATE OF FLORIDA, Appellee. 3rd District.
Case No. 3D19-2437. L.T. Case No. 08-35378. Opinion filed March 25, 2020. An
Appeal under Florida Rule of Appellate Procedure 9.141(b)(2) from the Circuit Court
for Miami-Dade County, William Altfield, Judge. Counsel: Jabier Vargas, in proper
person. Ashley Moody, Attorney General, for appellee.

(Before EMAS, C.J., and FERNANDEZ, and LINDSEY, JJ.)

(PER CURIAM.) We affirm the order on appeal without prejudice to
appellant’s right to file an ineffective assistance of counsel claim in the
trial court.

Affirmed.

*        *        *

LUZ E. DIAZ, Appellant, v. BAYVIEW LOAN SERVICING, LLC, Appellee. 3rd
District. Case No. 3D19-900. L.T. Case No. 17-20880. Opinion filed March 25, 2020.
An Appeal from the Circuit Court for Miami-Dade County, Jacqueline Hogan Scola,
Judge. Counsel: Luz E. Diaz, in proper person. Nelson Mullins Broad and Cassel, and
Gary M. Freedman and Kimberly J. Freedman, for appellee.

(Before EMAS, C.J., and LOGUE and GORDO, JJ.)

(PER CURIAM.) Affirmed. Georges v. Ins. Technicians, Inc., 486 So.
2d 700, 701 (Fla. 4th DCA 1986) (“Since the trial court was without
jurisdiction to grant the motion during the pendency of an appeal,
denial was appropriate.”); Glatstein v. City of Miami, 391 So. 2d 297,
298 (Fla. 3d DCA 1980) (affirming the denial of a Rule 1.540(b)
motion where the trial court lacked jurisdiction to entertain it due to a
pending appeal); see also Dade Cty. Sch. Bd. v. Radio Station WQBA,
731 So. 2d 638, 645 (Fla. 1999) (holding that an appellate court “is not
limited to consideration of the reasons given by the trial court but
rather must affirm the judgment if it is legally correct regardless of
those reasons”).

*        *        *

CARL BENNETT, Appellant, v. STATE OF FLORIDA, Appellee. 2nd District. Case
No. 2D19-79. Opinion filed March 25, 2020. Appeal from the Circuit Court for Polk
County; Kelly P. Butz, Judge. Counsel: Howard L. Dimmig, II, Public Defender, and
Clark E. Green, Assistant Public Defender, Bartow, for Appellant. Carl Bennett, pro se.
Ashley Moody, Attorney General, Tallahassee, for Appellee.
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(PER CURIAM.) Affirmed without prejudice to Bennett’s right to file
a facially sufficient motion for postconviction relief pursuant to
Florida Rule of Criminal Procedure 3.850. See Williams v. State, 51
So. 3d 598, 599 (Fla. 2d DCA 2011) (explaining that because there is
no procedure for a motion to enforce a plea agreement, such a claim
must be filed pursuant to rule 3.850). (NORTHCUTT and MORRIS,
JJ., and CASE, JAMES R., ASSOCIATE SENIOR JUDGE, Concur.)

*        *        *

Criminal law—Search and seizure—Investigatory stop—Arrest—
Loitering and prowling—Officer responding to 911 call reporting that
caller had observed a black man on elderly neighbors’ doorstep “trying
to turn the doorknob” or “turning the knob” did not, under totality of
circumstances, have articulable suspicion of criminal activity which
would justify investigatory detention and subsequent arrest of
defendant for loitering and prowling—Remand for discharge of
defendant

TAMAR R. FIELDS, Appellant, v. STATE OF FLORIDA, Appellee. 2nd District.
Case No. 2D18-5067. Opinion filed March 25, 2020. Appeal from the Circuit Court for
Lee County; J. Frank Porter, Judge. Counsel: Howard L. Dimmig, II, Public Defender,
and Karen M. Kinney, Assistant Public Defender, Bartow, for Appellant. Ashley
Moody, Attorney General, Tallahassee, and Cerese Crawford Taylor, Assistant
Attorney General, Tampa, for Appellee.

(SILBERMAN, Judge.) Tamar R. Fields appeals his convictions and
sentences for (1) trafficking in cocaine, (2) resisting an officer without
violence, and (3) loitering or prowling. Fields entered into a negoti-
ated plea agreement and reserved for appeal the denial of his
dispositive motion to suppress. He contends that a deputy did not have
reasonable suspicion to detain him or probable cause to arrest him. We
agree and reverse his convictions and sentences and remand for
discharge.

This case arose from a 911 call made on November 21, 2017, at
approximately 10:00 p.m. by a resident (the caller) in the Linda Loma
Drive subdivision in Fort Myers. The 911 call was admitted into
evidence at the suppression hearing. In addition, the caller and a
deputy testified for the State. A cousin of Fields who lived nearby
testified for the defense.

In the 911 call, the caller said that she saw a black man on her
elderly neighbors’ doorstep at the corner of Luanne Lane and Juanita
Avenue and wanted a police cruiser to come by. She was walking her
dog when she saw the man on their doorstep, and “he was trying to
turn the doorknob.” She knew the man did not live there. At another
point she said the man was “standing at the door turning the knob.”
She went home to get her phone and came back and called 911. She
had seen the man on the doorstep about fifteen minutes before she
called.1 When she returned, the man was standing in front of the
neighbors’ house and started walking towards her, and then she turned
away. She described the man as tall, black, and in his twenties. He was
wearing a white t-shirt, knit cap, hoodie, and blue jeans. She did not
think she was in danger but expressed fear of him seeing her walk
back to her house. She lived one street over.

She stood on the street and watched the man. A car stopped by him,
the man talked to the person in the vehicle briefly, and then the car left.
She could see the man on and off, and she stayed on the line with 911
until she saw the police lights down the street.

The caller testified at the suppression hearing that she saw a black
man standing at her neighbors’ front door. The caller was asked if she
observed anything else when the man was standing at the neighbors’
door, and she said no. Then she stated, “I said [in the 911 call] I saw
him jiggle the knob, but I don’t recall saying that, so I’m not gonna sit
here and say that I saw that.”

The deputy testified that he received information that a black male
was attempting to make entry into a home and that the man was last

seen at the intersection of Luanne and Juanita. The deputy responded
to the call at around 10:00 p.m. and saw a man matching the descrip-
tion “a block or two past that intersection in the roadway, walking.”
The deputy did not recall seeing anyone else out, and he considered
the area to be a high crime area but did not specify any particular type
of crime.

The deputy activated his lights and got the man’s attention. The
man, who turned out to be Fields, turned around to face the deputy and
continued “his slow walk.” However, instead of walking toward the
deputy, Fields “was kind of, like, trying to walk around.” As the
deputy asked Fields questions about where he was coming from and
if he lived in the area, Fields gave no verbal response. The deputy
needed to determine if Fields “was involved in any criminal activity
or if there was a crime that occurred.” The deputy was walking
towards Fields who was putting his hands in and out of his pockets or
his pants. Fields did not comply with the deputy’s demands to not put
his hands in his pockets and to not walk away. As the deputy tried to
close the gap between them, Fields tried to walk around another way
to make the gap greater. The deputy testified:

So, when I finally get to him, we, kind of, both walk in the direction of
where my vehicle was and we ended up, like, right there at the vehicle.
So, using that as, kind of, like, a place where he wouldn’t be able to
walk further away, that’s when I grabbed his arm, to say we need to
stop reaching in our pants because I don’t know what’s going on.

At that point the deputy detained Fields and later arrested him for
resisting an officer without violence and loitering or prowling.2

When the deputy initially saw the man walking in the roadway, the
deputy did not see him doing anything that caused immediate concern
and did not observe any criminal activity. The deputy testified that he
was investigating “[a] possible burglary or an attempted burglary” that
evening. Fields was never arrested for burglary or attempted burglary.

Harvey Andrew Cherry, who is Fields’ second cousin, testified for
the defense. Cherry lives on Char Ann Drive in Fort Myers. Fields is
from New York and came to visit Cherry a little before Thanksgiving
of 2017. Cherry testified that Fields “was only there for a couple
hours. He went to the store and never came back.” Cherry’s residence
is around the corner from Juanita Avenue.

The defense argued that the deputy did not have probable cause to
arrest Fields for loitering or prowling and did not have reasonable
suspicion to detain him. Defense counsel requested that any evidence
found on Fields should be suppressed. The trial court ruled as follows:

THE COURT: I have a citizen who observes the defendant jiggling
the lock or the door handle of a neighbor. She identifies—she calls
911. She identifies the clothing that he was wearing, the person that
did this. The person doesn’t leave the neighborhood. The citizen stays
on the phone with the 911 operator giving details, watching this
individual until the sheriff’s deputy or law enforcement arrives. I think
there was a basis for the Terry stop when I factor all of that in and not
just bits and pieces. So, there was reasonable suspicion by the officer.
I deny the motion.

MS. CALDERONE: Just so that I can have a clear record, are you
saying that there was probable cause for the officer to arrest him for
loitering and prowling?

THE COURT: I am.

At the suppression hearing, the trial court had stated that the motion
was dispositive. Fields subsequently entered a negotiated plea and
reserved the right to appeal the denial of the motion to suppress. In
accordance with the plea agreement, the trial court sentenced Fields
to forty-eight months in prison with a three-year minimum mandatory
on the trafficking charge and to time served on the two misdemeanors.

Fields contends on appeal that the deputy did not have reasonable
suspicion to stop him for an attempted unlawful entry into a home or
probable cause to arrest him for loitering or prowling. On appellate
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review of the denial of a motion to suppress, this court reviews the trial
court’s factual findings for competent, substantial evidence and
conducts a de novo review of the trial court’s application of the law to
the facts. J.C. v. State, 15 So. 3d 870, 872 (Fla. 2d DCA 2009).

1. Reasonable Suspicion for Investigatory Detention
It is undisputed that when the deputy told Fields to stop, cornered

him at the patrol vehicle, and then grabbed his arm, a Fourth Amend-
ment seizure occurred. “[W]henever a police officer accosts an
individual and restrains his freedom to walk away, he has ‘seized’ that
person.” Terry v. Ohio, 392 U.S. 1, 16 (1968). To support an investi-
gatory detention, an officer “must have a well-founded, articulable
suspicion that a person has committed, is committing, or is about to
commit a crime.” Thomasset v. State, 761 So. 2d 383, 385 (Fla. 2d
DCA 2000) (citing § 901.151, Fla. Stat. (1997)). To determine
whether an officer had reasonable suspicion to make an investigatory
stop, we consider the totality of the circumstances. Peterson v. State,
264 So. 3d 1183, 1189 (Fla. 2d DCA 2019). A “mere suspicion” of
criminal activity is insufficient. Id. “Thus, where a person’s conduct
is consistent with both criminal and noncriminal activity, such facts do
not give rise to a reasonable suspicion of a crime.” Id.

The caller in this case was not an anonymous tipster but a citizen
informant. She obviously gave sufficient identifying information
because she testified at the suppression hearing. “A citizen informant
is one who ‘by happenstance finds himself in the position of a victim
of or a witness to criminal conduct and thereafter relates to the police
what he knows as a matter of civic duty.’ ” State v. Woldridge, 958 So.
2d 455, 459 (Fla. 2d DCA 2007) (quoting State v. Evans, 692 So. 2d
216, 219 (Fla. 4th DCA 1997)). A tip from a citizen informant usually
“falls at a higher end of the reliability scale.” Peterson, 264 So. 3d at
1189 (quoting Baptiste v. State, 995 So. 2d 285, 291 (Fla. 2008)). But
the reasonable suspicion needed to support an investigatory stop
depends “upon both the content of information possessed by police
and its degree of reliability.” Id. (quoting Alabama v. White, 496 U.S.
325, 330 (1990)).

Even when a tip is from a citizen informant, the tip must be reliable
“in its assertion of illegality.” Cooks v. State, 28 So. 3d 147, 149 (Fla.
1st DCA 2010) (quoting Florida v. J.L., 529 U.S. 266, 272 (2000)). In
Cooks, the appellate court determined that a hotel clerk’s report that
a black man tried to open the back door of the hotel and then left in a
maroon Lincoln with two other black men in the car was insufficient
to raise a reasonable suspicion of a trespass or attempted burglary. Id.
at 150. The opinion does not state whether the back door to the hotel
was one used by the public. In addition, although the hotel clerk was
afraid that the men may have been checking to see if she was alone in
order to rob her, that “hunch” was insufficient to provide reasonable
suspicion to justify a stop. Id.

In Peterson, a jail visitation clerk’s tip did not provide reasonable
suspicion for an investigatory stop. 264 So. 3d at 1190. Although the
clerk was a citizen informant, she related to law enforcement vague
portions of a phone conversation she listened to between Peterson and
her boyfriend who was an inmate. Id. at 1189-90. Thus, the problem
was not the informant’s reliability but that the information that she
relayed about the conversation was vague as to criminal activity. Id.
On the phone call, the clerk heard the boyfriend ask Peterson if
another woman did what the boyfriend asked her to do. Id. at 1185. He
told Peterson that it had to be done at night. The boyfriend wanted
Peterson “to bring it and put it at the spot where [he] told [Peterson].”
Id.

In a visitation call, the boyfriend asked Peterson if she brought
“gold” with her, and she responded affirmatively. Id. She also
responded in the affirmative when asked if she knew the spot that he
told her. Id. at 1186. The boyfriend again told her that it had to be done

at night, and Peterson said, “[O]kay, well, I’ll have to drop back over
here.” Id. When Peterson walked past, the clerk saw “that Peterson’s
eyes were dilated and that ‘she was visibly high.’ ” Id.

The clerk construed the statements between Peterson and her
boyfriend as “arranging a drug drop at the jail.” Id. at 1190. This court
concluded that “such generalized statements did not evince that a
crime had been committed, was being committed, or was about to
occur.” Id.

The State argues that the fact the caller saw Fields turn the
doorknob in addition to standing at the doorstep of the home provided
a reasonable suspicion of criminal activity, specifically “attempted
trespass or burglary,” relying on Kalnas v. State, 862 So. 2d 860, 862
(Fla. 4th DCA 2003). In Kalnas, the court determined that the
anonymous tip was not sufficiently corroborated to support an
investigatory detention but suggested that the same tip by a citizen
informant “would itself raise the level of reliability of the tip.” Id. at
863 n.1. The State also relies on State v. K.N., 66 So. 3d 380 (Fla. 5th
DCA 2011).

Both those cases are distinguishable in an important respect. In
each case, the defendant was seen trying to open multiple doors in the
neighborhood. See K.N., 66 So. 3d at 382 (describing a 911 call in
which a known resident saw “a tall, white male with long hair and a
thin build running from house to house, peering into vehicles and
checking door handles” in a neighborhood with “an increased number
of burglaries involving unlocked vehicles”); Kalnas, 862 So. 2d at 862
(stating that an anonymous tipster reported that “the defendant was
‘trying’ various doors in the neighborhood”); see also I.G. v. State,
245 So. 3d 897, 900 (Fla. 3d DCA 2018) (determining that there was
reasonable suspicion of criminal activity when after 11:00 p.m. the
detective saw a juvenile looking into vehicles and pulling on their
door handles in the parking lot of a gated community where there had
been “a high rate of car burglaries”).

Here, defense counsel argued that, at best, the deputy had a mere
suspicion when someone attempted to turn a doorknob and walked
away. Further, the trial court found that the man was “jiggling” the
door handle, which has a slightly different connotation than turning
the door handle. The 911 caller only stated that she saw him “trying to
turn the doorknob” or “turning the knob.” At the suppression hearing,
the caller said that she did not recall saying that the man was jiggling
the handle. Thus, to the extent the trial court relied on “jiggling” the
handle, competent, substantial evidence does not support that finding.

There was also no mention that Fields was looking in windows or
“skulking” about. And when the caller returned with her phone, Fields
did not run away when she encountered him on the street or act in a
stealthy manner. He also did not run away from the deputy. Although
the deputy referred to the neighborhood as a high crime area, he did
not specify that any particular crime, such as burglary, had been a
problem in the area. With respect to the fact that Fields was out in the
neighborhood at somewhere between 9:45 and 10:00 p.m. when the
caller observed him, she too was out in the neighborhood at that time
of night walking her dog.

As for Fields’ unwillingness to answer questions or stop for the
deputy, if the deputy did not have a reasonable suspicion of criminal
activity or probable cause to arrest, “the individual has a right to
ignore the police and go about his business.” T.P. v. State, 224 So. 3d
792, 794 (Fla. 2d DCA 2017) (quoting J.W. v. State, 95 So. 3d 372,
378 (Fla. 3d DCA 2012)).

The State contends on appeal that the totality of circumstances
warranted a reasonable suspicion that Fields was trying to commit a
burglary. The State contends that standing in a doorway and turning
the front doorknob is consistent with the action of attempted entry,
apparently presuming an illegal entry. But those actions are also
consistent with an innocent explanation of a legal attempted entry. See
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Peterson, 264 So. 3d at 1189 (“[W]here a person’s conduct is
consistent with both criminal and noncriminal activity, such facts do
not give rise to a reasonable suspicion of a crime.”). For instance, if an
invited guest knocked on the door, and the residents did not hear the
knock, the guest may have checked the door with the intent to open it
and call out to get the residents’ attention. In addition, the defense
suggests, based on Cherry’s testimony, that Fields was an out-of-town
visitor who got lost on a trip to the store and was trying to find his
cousin’s home.

The caller’s information was a mere hunch. Fields was not trying
“various doors” in the neighborhood. The information the caller gave
suggests that she did not witness a crime and simply wanted a police
cruiser to come by because she saw a young black male turning the
front doorknob at her neighbors’ house. See Phillips v. State, 781 So.
2d 477, 479 (Fla. 3d DCA 2001) (“Racial incongruity, a person being
allegedly ‘out of place’ in a particular area, cannot constitute a finding
of reasonable suspicion of criminal behavior.”). Because the conduct
reported was consistent with both criminal and noncriminal activity,
the deputy did not have a reasonable suspicion of criminal activity.

Without an articulable suspicion of criminal activity, the investiga-
tory detention and subsequent arrest and search of Fields was illegal,
and thus the fruits of the search should have been suppressed. See
Weaver v. State, 233 So. 3d 501, 504 (Fla. 2d DCA 2017); B.G. v.
State, 213 So. 3d 1016, 1019 (Fla. 2d DCA 2017); Williams v. State,
769 So. 2d 404, 406-07 (Fla. 2d DCA 2000). Therefore, we reverse
Fields’ convictions and sentences and remand for discharge.

2. Loitering or Prowling
Because we conclude that the deputy did not have reasonable

suspicion to detain Fields in the first place, we need not reach the
loitering or prowling issue. However, we point out that the officer was
not justified in arresting Fields for loitering or prowling, a misde-
meanor. See § 856.021, Fla. Stat. (2017).

Loitering or prowling under section 856.021(1) has “two elements:
(1) the defendant loitered or prowled in a place, at a time, or in a
manner not usual for law-abiding individuals; and (2) such loitering
or prowling was under circumstances that warranted a justifiable and
reasonable alarm or immediate concern for the safety of persons or
property in the vicinity.” McClamma v. State, 138 So. 3d 578, 583
(Fla. 2d DCA 2014). “Both elements must occur in the officer’s
presence and be complete before the officer takes action.” Ellis v.
State, 157 So. 3d 467, 469 (Fla. 2d DCA 2015). Thus, we cannot
consider the contents of the 911 call in our determination. See Wright
v. State, 126 So. 3d 420, 424 (Fla. 4th DCA 2013).

A “vaguely suspicious presence” is insufficient to establish the first
element of the crime. J.S.B. v. State, 729 So. 2d 456, 457 (Fla. 2d DCA
1999). This court has stated that “[b]efore the stop is ordered, that
officer must observe conduct that creates the requisite alarm in the
officer’s mind.” McClamma, 138 So. 3d at 584. And “law enforce-
ment officers invariably create problems when they try to justify a stop
based on loitering or prowling because they are a little short of the
reasonable suspicion needed for a Terry stop for some other offense.”
Id. at 585.

The deputy’s personal observations did not establish that Fields
“loiter[ed] or prowl[ed] in a place, at a time or in a manner not usual
for law-abiding individuals.” § 856.021(1). Fields was walking down
the street at about 10:00 p.m. when the deputy encountered him.
Nothing indicates that to be unusual for law-abiding citizens. There is
no evidence that the deputy reasonably believed Fields “was about to
commit immediate harm to person or property while” walking down
the street. McClamma, 138 So. 3d at 587. Thus, there was no justifica-
tion for a loitering or prowling arrest.

In summary, because there was no reasonable suspicion for an

investigatory detention and no probable cause for an arrest, we reverse
the convictions and sentences and remand for discharge.

Reversed and remanded for discharge. (BADALAMENTI, J.,
Concurs. ATKINSON, J., Dissents without opinion.)
))))))))))))))))))

1At the suppression hearing, the caller testified that she went to get her phone and
arrived back at the neighbors’ property about two minutes later and that it did not take
her fifteen minutes.

2A later search revealed that Fields had a bag of cocaine on his person.

*        *        *

Torts—Counties—Action against county for injuries sustained when
plaintiff lost control of bicycle and fell into drainage ditch in intersec-
tion owned and maintained by county—Trial court erred in granting
summary judgment in favor of county where there were material issues
of fact as to whether county’s alleged negligence was, in fact, the cause
of plaintiff’s injuries

THOMAS BRANNICK, Appellant, v. PINELLAS COUNTY, Appellee. 2nd District.
Case No. 2D19-2422. March 25, 2020. Appeal from the Circuit Court for Pinellas
County; Linda R. Allan, Judge. Counsel: Austin J. Grinder of The Ruth Law Team, St.
Petersburg, for Appellant. Ashley N. Donnell of Pinellas County Attorney’s Office,
Clearwater, for Appellee.

(BADALAMENTI, Judge.) Thomas Brannick appeals a final
summary judgment in favor of defendant Pinellas County in a
negligence action he filed against the County. We reverse because
genuine issues of material fact remain unresolved.
 In his amended complaint against the County, Brannick sought to
recover damages for injuries he sustained when he lost control of his
bicycle and fell into a drainage ditch in an intersection owned and
maintained by Pinellas County. Brannick alleged that the County had
actual or constructive notice of an unsafe and dangerous condition in
the shoulder area of the intersection, negligently maintained the
premises, and failed to warn of the dangerous condition. According to
Brannick’s expert, the shoulder area of the intersection lacked an
adequate clear zone and recovery slope for bicyclists to retain or
regain control of their bicycles. The expert testified in his deposition
that the pavement was “cracked, deteriorating, and hazardous.” He
further opined that the slope at the edge of the pavement was unrea-
sonably dangerous; he explained that the slope was far steeper than the
slope required by the uniform minimum standards.

The County filed a motion for summary judgment contending it
was not liable for Brannick’s injuries because Brannick cannot
establish causation. The County asserted that the undisputed material
facts show that Brannick cannot remember how he fell into the ditch
and thus how the accident happened. Although Brannick testified in
his deposition that he was traveling in the direction of the alleged
dangerous condition, his memory of the incident ends before reaching
the condition. He specifically testified as follows:

Q. Okay. So you’re heading west on 142nd approaching the
intersection. There’s a car stopped northbound on 52nd?

A. Yes.
Q. Okay. What happened next?
A. I wanted to proceed south on 62nd street. I was unsure of what

the car wanted to do, so I stayed on the shoulder. I tried to stay on the
shoulder of the road and go around the corner. My memory—I pretty
much blacked out after that. My memory has stopped, because I got
hit. Of how I got struck, I don’t remember what happened after that.

His next memory of the incident is waking up, hours later, inside the
drainage ditch. At the summary judgment hearing, the County argued
it was entitled to summary judgment because Brannick cannot
remember what caused his damages. As part of its argument, the
County suggested that Brannick could have fallen into the ditch after
being struck by the car. The County relied on Brannick’s deposition
testimony that he noticed a car in the intersection and that “[he] got
hit.” The trial court agreed with the County’s argument, granted the
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County’s motion, and entered summary judgment in favor of the
County.

“We review a summary judgment de novo.” Fiedler v. James, 971
So. 2d 256, 257 (Fla. 2d DCA 2008). A party moving for summary
judgment must conclusively demonstrate that no genuine issue of
material fact exists and that the movant is entitled to judgment as a
matter of law. See Volusia County v. Aberdeen at Ormond Beach,
L.P., 760 So. 2d 126, 130 (Fla. 2000). “Special care must be exercised
in granting summary judgments in negligence cases. The facts must
be so crystallized that nothing remains but questions of law.” Stewart
v. Fletcher-Bright Co. of Fla., 550 So. 2d 489, 490 (Fla. 5th DCA
1989) (citing Carbajo v. City of Hialeah, 514 So. 2d 425, 425 (Fla. 3d
DCA 1987)). In determining whether to enter summary judgment in
a negligence action, “the question [before the court] is not whether the
plaintiff has evidence to prove her case at a given point in the litigation
or has personal knowledge of facts establishing the defendant’s
negligence.” Fiedler, 971 So. 2d at 258. In moving for summary
judgment, defendants in negligence actions do not meet their burden
“merely by showing that the plaintiff is not sure what caused her
damages.” Id.

With those principles in mind, we conclude that the County is not
entitled to summary judgment in this negligence action. In this case,
questions regarding causation remain unresolved. Such “questions
generally must be resolved by the trier of fact based on all the facts and
circumstances presented.” Sawyer v. Allied Int’l Holdings, Inc., 707
So. 2d 761, 763 (Fla. 2d DCA 1998) (citing Helman v. Seaboard
Coast Line R.R. Co., 349 So. 2d 1187, 1189 (Fla. 1977); Leib v. City
of Tampa, 326 So. 2d 52, 53 (Fla. 2d DCA 1976)). In resolving all
doubts and inferences against the County, as this court must, the facts
here indicate that Brannick established a prima facie case of negli-
gence. See id. (citing Majeske v. Palm Beach Kennel Club, 117 So. 2d
531, 533 (Fla. 2d DCA 1959)). And in such a situation, summary
judgment is inappropriate, and it was therefore reversible error for the
trial court to grant the County’s motion for summary judgment. On
remand, a jury should be given the opportunity to weigh the evidence
and resolve the question of whether the County’s alleged negligence
was indeed the cause of Brannick’s injuries. See id. (citing Majeske,
117 So. 2d at 533-34).

Accordingly, we reverse the final summary judgment and remand
for further proceedings.
 Reversed and remanded. (SILBERMAN and ROTHSTEIN-
YOUAKIM, JJ., Concur.)

*        *        *

Criminal law—Search and seizure—Pat down—Trial court erred in
denying motion to suppress firearm found during pat-down of
defendant where record did not establish that officers had reasonable
suspicion that defendant was armed and dangerous—General
concerns of officer safety did not justify pat-down

DARRY D. TOWNSEND, Appellant, v. STATE OF FLORIDA, Appellee. 2nd
District. Case No. 2D19-2235. March 25, 2020. Appeal from the Circuit Court for Polk
County; Wayne M. Durden and Andrea Teves Smith, Judges. Counsel: Howard L.
Dimmig, II, Public Defender, and Pamela H. Izakowitz, Assistant Public Defender,
Bartow, for Appellant.  Ashley Moody, Attorney General, Tallahassee, and Cynthia
Richards, Assistant Attorney General, Tampa, for Appellee. 

(ROTHSTEIN-YOUAKIM, Judge.) After the trial court determined
that he was competent to proceed in case no. 2017-CF-4971, Darry
Townsend pleaded nolo contendere to possessing a firearm as a
convicted felon, reserving his right to appeal the trial court’s denial of
his dispositive motion to suppress the firearm found during a pat-
down search. On this appeal from the judgment, he challenges the trial
court’s asserted failure to make an independent determination of his
competency, its failure to enter a written order of competency, and its

denial of his suppression motion. We find no merit to Townsend’s
argument that the trial court erred with respect to the competency
determination, but for the integrity of the record, we remand for entry
of a nunc pro tunc written order. See Dougherty v. State, 149 So. 3d
672, 679 (Fla. 2014) (“[T]he trial court . . . must enter a written order
if the defendant is found competent to proceed.”). Because we agree
with Townsend that suppression was warranted, however, we reverse
his conviction and remand for entry of a judgment of dismissal.

Around 11:30 p.m. on June 1, 2017, a single suspect committed a
robbery in a Walmart parking lot in Mulberry, Florida. The suspect
drove away in a maroon Buick with the victim’s credit cards, cell
phone with wallet case, and groceries.

Around 11:00 a.m. the next day, Polk County Sheriff’s Detectives
Dustin Pantalone and Joshua Williams were investigating an unrelated
report of a stolen vehicle when they observed the maroon Buick
parked outside a house in Lakeland. While they waited in their car for
backup, Frank Murray exited the house and walked over to them.
Murray confirmed that the driver of the Buick—later identified as
Carlos Wiggins—was the robbery suspect and was currently inside
the house. After speaking with the detectives, Murray walked off.

As they continued waiting, the detectives saw a white car arrive at
the house. Townsend got out of the car, checked the mailbox, and then
went inside the house. After that, the detectives saw Murray begin to
make his way back to the house. Afraid that Murray might alert
Wiggins to their presence, Detective Williams stopped Murray in the
doorway of the house while Detective Pantalone went around the back
of the house. Still without backup and now separated from his partner,
Detective Williams did not go inside but instead called for the
occupants to come out of the house.

Around back, Detective Pantalone saw one of the occupants—not
Wiggins or Townsend—attempting to crawl out of a window.
Pantalone shouted at the occupant, who retreated inside. By this time,
backup had arrived.

Wiggins was the last person to exit the house, and detectives
handcuffed him. Detective Williams then began patting down the
other occupants, who were now standing around outside. During the
pat-down, Detective Williams felt a firearm in Townsend’s “larger,
baggier pants.” Upon discovering the firearm, Detective Williams
asked Townsend if he was a felon, and Townsend confirmed that he
was.

After the trial court determined that he was competent to proceed,
Townsend moved to suppress the firearm. The court denied the
motion.1 The court concluded that officer safety had justified the pat-
down because it had occurred “soon after an individual was seen
attempting to flee the Residence and after Carlos Wiggins was
arrested.”

In reviewing the trial court’s denial of Townsend’s suppression
motion, we must “accord a presumption of correctness to the trial
court’s determination of the historical facts, but must independently
review mixed questions of law and fact that ultimately determine the
constitutional issues arising in the context of the Fourth Amendment.”
Dawson v. State, 58 So. 3d 419, 421 (Fla. 2d DCA 2011) (quoting
Moody v. State, 842 So. 2d 754, 758 (Fla. 2003)). We therefore look
to determine if competent, substantial evidence supports the factual
findings, and we review de novo the trial court’s application of the law
to the facts. Id. (citing State v. Clark, 986 So. 2d 625, 628 (Fla. 2d
DCA 2008)).

“A pat-down for weapons is permissible only when the officer has
a reasonable suspicion that the defendant is armed and dangerous.”
Owens v. State, 854 So. 2d 737, 740 (Fla. 2d DCA 2003) (citing
Everette v. State, 736 So. 2d 726, 728 (Fla. 2d DCA 1999)).2 The
record in this case, however, does not establish such a reasonable
suspicion. No weapon had reportedly been used in the Walmart
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robbery, but even if it had been, the detectives at that point knew that
Townsend was not the robber. Moreover, they had no information that
Townsend had otherwise been involved in the robbery or in any other
criminal activity. He was not the person who tried to escape out the
window. He was not being uncooperative with the detectives or
grabbing at his waistband or moving his hands around his pockets.
See, e.g., State v. Rand, 209 So. 3d 660, 678-79 (Fla. 1st DCA 2017)
(“A suspect’s hand movements in the vicinity of pockets and the waist
area are significant indicators of the possible presence of a concealed
weapon, and such gestures are sufficient to support an officer’s pat-
down search to ensure officer safety.” (citing State v. Cruse, 121 So.
3d 91, 99-100 (Fla. 3d DCA 2013))). The detectives did not observe
the ubiquitous “bulge.”

Absent any factor giving rise to reasonable suspicion that
Townsend was armed, the only question is whether general concerns
of officer safety justified the pat-down. But this is a question that we
have previously, and repeatedly, answered in the negative. See, e.g.,
Forman v. State, 128 So. 3d 817, 819, 820 (Fla. 2d DCA 2013)
(concluding, where defendant was merely the passenger in a car that
had been involved in an accident, that “[the officer’s] conclusory
testimony that he had a generalized concern for officer safety was
insufficient to support either [the defendant’s] involuntary removal
from the car or the ensuing pat-down search”); McNeil v. State, 995
So. 2d 525, 526 (Fla. 2d DCA 2008) (“Routine patdown searches
based on general concerns for officer safety are not constitutionally
permitted.” (citing D.L.J. v. State, 932 So. 2d 1133, 1135 (Fla. 2d
DCA 2006))); Hunt v. State, 700 So. 2d 94, 95 (Fla. 2d DCA 1997)
(“Pat-down searches performed routinely or for safety purposes only
are constitutionally impermissible.” (citing Harris v. State, 574 So. 2d
243 (Fla. 1st DCA 1991))).

As we stated in Dawson, 58 So. 3d at 422, “we do not treat lightly
the concerns for officer safety,” but we must balance those concerns
against concern for the rights guaranteed under the Fourth Amend-
ment. Although it is particularly troubling where, as here, the pat-
down results in the discovery of a felon with a firearm, “we are not
permitted to be distracted by the fruit of the search. Instead, our focus
must be on the justification for the search.” Id. at 421. Townsend was
patted down simply because he was, at that moment, in the same house
as someone who had committed a robbery in a different town some
twelve hours earlier. In these circumstances, the balance warranted
suppression.

We therefore reverse the conviction and remand for entry of a
judgment of dismissal. To preserve the integrity of the record, on
remand, the trial court shall first enter a nunc pro tunc written order of
competency.

Reversed and remanded with instructions. (SILBERMAN and
BADALAMENTI, JJ., Concur.)
))))))))))))))))))

1To the extent that Townsend sought suppression of other evidence and statements,
the court granted the motion in part and denied it in part, but none of that bears on the
issue on appeal.

2This is true regardless of whether the initial detention is legal, see § 901.151(5),
Fla. Stat. (2016); therefore, we need not address Townsend’s argument that Detective
Williams unlawfully seized him by calling for the occupants to come out of the house.

*        *        *

Limitation of actions—Attorneys—Professional malpractice—Trial
court did not err in ruling that plaintiff’s complaint asserting claim
against former attorney and law firm for breach of legal services
contract was an action for professional malpractice subject to two-year
statute of limitations—Dismissal with prejudice affirmed

DENISE LETIZIA, Appellant, v. BUDDY D. FORD, P.A., and BUDDY DWIGHT
FORD, Appellees. 2nd District. Case No. 2D19-1140. Opinion filed March 25, 2020.
Appeal from the Circuit Court for Hillsborough County; Emmett L. Battles, Judge.
Counsel: Mark Ellis Solomon, Orlando, for Appellant. David W. Steen of David W.

Steen P.A., Tampa, for Appellees. 

BY ORDER OF THE COURT:
Appellant’s motion for written opinion is granted. The prior

opinion dated December 18, 2019, is withdrawn, and the attached
opinion is issued in its place. Appellant’s motion for rehearing is
denied. No further motions for rehearing will be entertained.

(BLACK, Judge.) The appellant, Denise Letizia, seeks rehearing of a
per curiam affirmance without written opinion; she also seeks a
written opinion. We address the concerns raised by Ms. Letizia in the
motion for written opinion as follows.

On October 12, 2012, Ms. Letizia retained Buddy Ford, P.A., to
represent her in her pending bankruptcy proceeding; the parties
executed an Engagement and Fee Agreement. Less than one year
later, on July 31, 2013, Mr. Ford sent Ms. Letizia a lengthy email
detailing the history of the case and noting difficulties which had
arisen between Ms. Letizia and Mr. Ford. Mr. Ford concluded his
email by stating: “I must withdraw from any future representation of
you in any litigation. We have far exceeded the retainer paid and
because we had capped the fees I will write off the loss.” A second
email, sent on August 2, 2013, advised Ms. Letizia that she could pick
up her entire file, with the exception of the bankruptcy court plead-
ings, from Mr. Ford’s office.

Over five years later, on August 27, 2018, Ms. Letizia filed a
lawsuit against Buddy Ford, P.A., and Mr. Ford individually. In her
one-count complaint, Ms. Letizia alleged a breach of contract,
identifying the Engagement and Fee Agreement as the contract
forming the basis of the lawsuit. Specifically, Ms. Letizia alleged a
breach of the provision of the contract requiring Buddy Ford, P.A., “to
represent the Client(s) interests as [sic] professionally and efficiently,
according to the highest legal and ethical standards” and a breach of
the provision requiring arbitration of any disputes as to fees, including
the reasonableness of fees. Buddy Ford, P.A., and Mr. Ford filed a
motion to dismiss the lawsuit, arguing that the lawsuit raised only
claims of professional malpractice and that, therefore, the lawsuit was
barred as having been filed outside of the two-year statute of limita-
tions for such claims. Following a hearing, the trial court found that
the complaint sounded in malpractice and that the two-year statute of
limitations as stated in section 95.11(4)(a), Florida Statutes (2018),
had expired. Accordingly, the court dismissed the lawsuit with
prejudice.

We review the order dismissing Ms. Letizia’s lawsuit with
prejudice under the de novo standard. See Brooke v. Shumaker, Loop
& Kendrick, LLP, 828 So. 2d 1078, 1080 (Fla. 2d DCA 2002) (citing
Value Rent-A-Car, Inc. v. Grace, 794 So. 2d 619, 620 (Fla. 2d DCA
2001)). Upon consideration of the issues raised by Ms. Letizia, we
find no error in the trial court’s ruling that the unartfully drawn
complaint, founded on a legal services contract, was an action for
professional malpractice subject to the two-year time limitation of
section 95.11(4)(a). Cf. Enlow v. E.C. Scott Wright, P.A., 274 So. 3d
1192, 1194 (Fla. 5th DCA 2019); Owens v. Corrigan, 252 So. 3d 747,
750 (Fla. 4th DCA 2018). We therefore affirm the dismissal with
prejudice of her lawsuit.

Affirmed. (BADALAMENTI and ROTHSTEIN-YOUAKIM, JJ.,
Concur.)

*        *        *

Mortgage foreclosure—Intervention—Trial court erroneously per-
mitted third party who purchased property at homeowners association
foreclosure sale to intervene in mortgage foreclosure action where
mortgage foreclosure complaint and lis pendens were filed before
certificate of title was issued to purchaser—Trial court erred in
granting third-party purchaser’s motion to dismiss

HSBC BANK USA, NATIONAL ASSOCIATION, AS INDENTURE TRUSTEE
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FOR PEOPLE’S CHOICE HOME LOAN SECURITIES TRUST SERIES 2005-4,
Appellant, v. CHARLES C. ACHINELLI a/k/a CHARLES ACHINELLI; JUPITER
HOUSE, LLC, Appellees. 2nd District. Case No. 2D18-4848. Opinion filed March 25,
2020. Appeal from the Circuit Court for Pasco County; Linda H. Babb, Judge. Counsel:
Jacqueline J. Brown and Sean P. Belmudez of McCabe, Weisberg & Conway, LLC,
Tampa, for Appellant. No appearance for Appellees. 

(MORRIS, Judge.) HSBC Bank USA, National Association, as
indenture trustee for People’s Choice Home Loan Securities Trust
Series 2005-4 (the Bank), appeals a final order dismissing a foreclo-
sure complaint against Charles C. Achinelli and Jupiter House, LLC,
the third-party purchaser of the property. Because we conclude that
the trial court erroneously permitted Jupiter House to intervene in the
case, we reverse.

Jupiter House purchased the property at a homeowners’ associa-
tion foreclosure sale on January 17, 2013. The Bank filed its foreclo-
sure complaint and lis pendens on January 23, 2013. While the
complaint and lis pendens were filed after Jupiter House executed the
purchase documents for the property, the complaint and lis pendens
were filed before the certificate of title was issued to Jupiter House on
February 12, 2013. Jupiter House moved to intervene in the case, and
the trial court granted the motion in July 2013. During the course of
the proceedings, Jupiter House was named as a defendant, and
ultimately, Jupiter House moved to dismiss the complaint, arguing
that the Bank failed to prove standing to foreclose and also failed to
prove the amount due. The trial court dismissed the case resulting in
the order under review.1

We review the order involuntarily dismissing the Bank’s complaint
utilizing a de novo standard of review. See Ventures Tr. 2013-I-H-R
v. Asset Acquisitions & Holdings Tr., 202 So. 3d 939, 942 (Fla. 2d
DCA 2016).

Here, Jupiter House’s purchase of the property was not completed
until the certificate of title was issued. Thus Jupiter House was a
purchaser pendente lite who was not a proper party to the foreclosure
action. “A purchaser of property that is the subject of a pending
foreclosure action in which a lis pendens has previously been recorded
is not entitled to intervene in that foreclosure action.” Bank of N.Y.
Mellon for Certificateholders CWALT, Inc. v. HOA Rescue Fund,
LLC, 249 So. 3d 731, 733-34 (Fla. 2d DCA 2018) (citing Bonafide
Props. v. Wells Fargo Bank, N.A., 198 So. 3d 694, 695 (Fla. 2d DCA
2016)); see also Ventures Tr. 2013-I-H-R, 202 So. 3d at 942-43;
Whitburn, LLC v. Wells Fargo Bank, N.A., 190 So. 3d 1087, 1089
(Fla. 2d DCA 2015). This is so even where—as here—the purchaser
begins the purchase transaction prior to the recording of the lis
pendens, but the purchaser’s interest is not recorded until after the
recording of the lis pendens. See Harrod v. Union Fin. Co., 420 So. 2d
108, 109 (Fla. 3d DCA 1982) (holding that where purchaser’s deed
was executed prior to but not recorded until after the filing of a lis
pendens, “the rule precluding intervention in a mortgage foreclosure
action by a person who acquires an interest in the subject property
after the recording of a lis pendens” applied); cf. 3709 N. Flagler Dr.
Prodigy Land Tr. v. Bank of Am., N.A., 226 So. 3d 1040, 1042 (Fla.
4th DCA 2017) (“[T]he acquisition of title to property after the filing
of a foreclosure complaint and notice of lis pendens does not confer on
the title holder standing to intervene in the foreclosure proceeding,
because the title holder’s interest is clearly inferior, as a matter of law,
to the interest of the foreclosing party.” (emphasis added)).2

Consequently, the trial court erred in allowing Jupiter House to
intervene in the foreclosure action and, as a result, erred in dismissing
the action based on Jupiter House’s motion. HOA Rescue Fund, LLC,
249 So. 3d at 734. We therefore reverse the order dismissing the
foreclosure action and remand for further proceedings in conformance
with this opinion.

Reversed and remanded. (SILBERMAN and KELLY, JJ.,
Concur.)

))))))))))))))))))
1While this is not a complete recitation of the procedural history, only the facts

relevant to the issue of intervention are necessary to this appeal.
2We note too that even if the Bank had not recorded a lis pendens in the foreclosure

action, Jupiter House would be charged with constructive notice of the Bank’s superior
interest in the property because the mortgage that formed the basis for the foreclosure
action was recorded in 2005. Thus Jupiter House would have had constructive notice
of a prior encumbrance on the property. See Whitburn, LLC, 190 So. 3d at 1091
(explaining that where bank’s mortgage had been recorded seven years before legal title
holder took property, the legal title holder was charged with constructive notice of the
bank’s superior interest in the property).

*        *        *

Criminal law—Post conviction relief—Court lacked jurisdiction to
rescind prior order granting rule 3.850 motion seeking resentencing
where state did not appeal the order or file timely motion for rehearing

DAVID DEAN CROFT, DOC #092628, Appellant, v. STATE OF FLORIDA,
Appellee. 2nd District. Case No. 2D18-5109. Opinion filed March 25, 2020. Appeal
from the Circuit Court for Pinellas County; Joseph A. Bulone, Judge. Counsel: Howard
L. Dimmig, II, Public Defender, and Pamela H. Izakowitz, Assistant Public Defender,
Bartow, for Appellant. Ashley Moody, Attorney General, Tallahassee, and Donna S.
Koch, Assistant Attorney General, Tampa, for Appellee.

(LaROSE, Judge.) David Dean Croft appeals the denial of his motion
for postconviction relief. See Fla. R. Crim. P. 3.850. We have
jurisdiction. See Fla. R. App. P. 9.030(b)(1)(A); 9.141(b)(3). The
postconviction court lacked jurisdiction to deny Mr. Croft’s motion.1

Consequently, we reverse.

Background
On May 29, 1983, six months shy of his eighteenth birthday, Mr.

Croft and a juvenile confederate committed a murder. The State
indicted each. The confederate went to trial first. He was found guilty,
and the trial court sentenced him to life in prison without parole
eligibility for twenty-five years. Then, in exchange for the State’s
waiver of the death penalty, Mr. Croft pleaded guilty to the same
disposition.

Years later, the United States Supreme Court decided Graham v.
Florida, 560 U.S. 48, 74 (2010), holding that the Eighth Amendment
categorically forbids a sentence of life without parole for juvenile
nonhomicide offenders, and Miller v. Alabama, 567 U.S. 460, 470
(2012), prohibiting the imposition of a mandatory life sentence
without the possibility of parole for juvenile homicide offenders.
Applying Graham and Miller, the Florida Supreme Court subse-
quently held that a juvenile homicide offender’s life with parole
sentence violated the Eighth Amendment based largely upon a
presumptive parole release date set far beyond the juvenile offender’s
life expectancy. See Atwell v. State, 197 So. 3d 1040, 1048-50 (Fla.
2016).

Spurred on by this case law, Mr. Croft filed his rule 3.850 motion
in August 2016. Noting that his “current presumptive parole release
date is June 7, 2095,” the State agreed that Mr. Croft “[wa]s entitled to
be resentenced.” In October 2016, the postconviction court granted
Mr. Croft’s rule 3.850 motion and directed the State to schedule a
resentencing hearing.

Before a resentencing hearing could be completed, the State moved
to reconsider the postconviction court’s order, relying on State v.
Michel, 257 So. 3d 3 (Fla. 2018). See Franklin v. State, 258 So. 3d
1239, 1241 (Fla. 2018) (“As we held in Michel, involving a juvenile
homicide offender sentenced to life with the possibility of parole after
25 years, Florida’s statutory parole process fulfills Graham’s
requirement that juveniles be given a ‘meaningful opportunity’ to be
considered for release during their natural life based upon ‘normal
parole factors,’ [Virginia v. LeBlanc, 137 S.Ct. 1726, 1729 (2017)], as
it includes initial and subsequent parole reviews based upon individu-
alized considerations before the Florida Parole Commission that are
subject to judicial review.” (first citing Michel, 257 So. 3d at 6; and
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then citing §§ 947.16-.174, Fla. Stat.)).
After a December 2018 hearing, the postconviction court granted

the State’s motion for reconsideration, rescinded the October 2016
order, and denied Mr. Croft’s rule 3.850 motion.

Analysis
The October 2016 order granting Mr. Croft’s rule 3.850 motion

was a final appealable order. The State did not appeal. See Taylor v.
State, 140 So. 3d 526, 528 (Fla. 2014) (“[A]n order disposing of a
[rule 3.850] motion which partially denies and partially grants relief
is a final order for purposes of appeal, even if the relief granted
requires subsequent action in the underlying case, such as
resentencing.”); Cooper v. State, 667 So. 2d 932, 933 (Fla. 2d DCA
1996) (“A [rule 3.850] order denying in part and granting in part
relief, however, marks the end of the judicial labor which is to be
expended on the motion, and the order is final for appellate pur-
poses.”).

Critically, Mr. Croft sought postconviction relief under rule 3.850,
instead of Florida Rule of Criminal Procedure 3.800(a). This choice
was significant. We have held that a rule 3.800(a) order finding that a
movant is entitled to be resentenced, without imposing a new
sentence, is a nonfinal nonappealable order. See State v. Rudolf, 821
So. 2d 385, 386 (Fla. 2d DCA 2003); see also Fla. R. App. P. 9.140(c)
(permitting the State to appeal orders “granting relief under Florida
Rules of Criminal Procedure 3.801, 3.850, 3.851, or 3.853”).2 But
under Taylor, the postconviction court lacked jurisdiction to rescind
its October 2016 order, more than two years later, on the basis of an
untimely rehearing motion. See Fla. R. Crim. P. 3.850(j) (“Any party
may file a motion for rehearing of any order addressing a motion
under this rule within 15 days of the date of service of the order. . . . A
motion for rehearing must be based on . . . an argument based on a
legal precedent or statute not available prior to the court’s ruling.”).

Accordingly, we must reverse the postconviction court’s Decem-
ber 2018 order, reinstate the October 2016 order, and direct the
postconviction court to conduct a resentencing hearing. We are
mindful that Mr. Croft may have won a pyrrhic victory, see Franklin,
258 So. 3d at 1241; Michel, 257 So. 3d at 6, because “the decisional
law effective at the time of the resentencing applies.” State v. Fleming,
61 So. 3d 399, 400 (Fla. 2011). Hence, upon resentencing, Mr. Croft
may yet receive the same sentence.

Reversed and remanded with instructions. (NORTHCUTT and
SMITH, JJ., Concur.)
))))))))))))))))))

1Our disposition of this issue moots Mr. Croft’s second claim.
2Rule 9.140(c) omits rule 3.800(a) orders from the ambit of enumerated orders from

which the State may appeal. See Rudolf, 821 So. 2d at 386. The State, however, may
appeal orders imposing an unlawful sentence. See Fla. R. App. P. 9.140(c)(1)(M), (N),
(P).

*        *        *

Arbitration—“Clickwrap” agreement—Arbitrable issues—Deter-
mination by judge/arbitrator—Action against Airbnb and individual
from whom plaintiffs rented condominium unit, brought after
plaintiffs discovered that there were hidden cameras throughout the
unit which secretly recorded plaintiffs’ entire stay, including private
and intimate interactions—Neither arbitration clause in clickwrap
agreement on defendant’s website nor the American Arbitration
Association rule referenced by the agreement provided clear and
unmistakable evidence that only arbitrator could decide issue of
arbitrability—Because parties’ agreement was ambiguous on this
issue, court retained its presumed authority to decide arbitrability—
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Airbnb, Inc. No appearance for remaining Appellee.

(LUCAS, Judge) This appeal requires us to delve into the “rather
arcane” issue in arbitration1 of who decides whether a dispute is
subject to a contract’s arbitration provision: an arbitrator or a judge.
As we will explain, the contract’s provision in this case did not
provide clear and unmistakable evidence that only the arbitrator could
decide the issue of arbitrability. Therefore, we must reverse the circuit
court’s order which held to the contrary.

I.
A Texas couple, who will be referred to as John and Jane Doe to

preserve their confidentiality, decided to vacation in Longboat Key.
Through a business, Airbnb, Inc. (Airbnb), they located a condomin-
ium unit online that was available for a short-term rental in the
Longboat Key area. Using Airbnb’s website, Mr. and Mrs. Doe rented
the unit for a three-day stay in May of 2016.

The condominium unit was owned by Wayne Natt. Unbeknownst
to the Does, Mr. Natt had installed hidden cameras throughout the
unit. The Does allege that Mr. Natt secretly recorded their entire stay
in his unit, including some private and intimate interactions. After
they learned of Mr. Natt’s recordings, the Does filed a complaint in the
circuit court of Manatee County, naming both Mr. Natt and Airbnb as
defendants. Their complaint included claims of intrusion against Mr.
Natt, constructive intrusion against Airbnb, and loss of consortium
against both Mr. Natt and Airbnb. In their constructive intrusion
claims, the Does alleged that Airbnb failed to warn them of past
invasions of privacy that had occurred at other properties rented
through Airbnb. They also alleged that Airbnb failed to ensure that
Mr. Natt’s property did not contain electronic recording devices.

In response to the Does’ complaint, Airbnb filed a motion to
compel arbitration. Airbnb argued that the Does’ claims were subject
to arbitration under Airbnb’s Terms of Service, which the Does agreed
to be bound to pursuant to a “clickwrap” agreement2 they had entered
when they first created their respective Airbnb accounts online.

Specifically, Airbnb’s motion relied upon the following language
that appears near the end of the twenty-two-page clickwrap agree-
ment:

Dispute Resolution
You and Airbnb agree that any dispute, claim or controversy

arising out of or relating to these Terms or the breach, termination,
enforcement, interpretation or validity thereof, or to the use of the
Services of use of the Site or Application (collectively, “Disputes”)
will be settled by binding arbitration . . . . You acknowledge and agree
that you and Airbnb are each waiving the right to a trial by jury . . . .

Arbitration Rules and Governing Law. The arbitration will be
administered by the American Arbitration Association (“AAA”) in
accordance with the Commercial Arbitration Rules and the Supple-
mentary Procedures for Consumer Related Disputes (the “AAA
Rules”) then in effect, except as modified by this Dispute Resolution
section. (The AAA Rules are available at www.adr.org/arb_med or by
calling the AAA at 1-800-778-7879.) The Federal Arbitration Act will
govern the interpretation and enforcement of this section.

Airbnb’s motion argued that the Does’ complaint’s allegations
“that Airbnb failed to do what [the Does] alleged should have been
done, or otherwise breached certain duties alleged to be owed to them,
are claims for negligence, which have been held to be within the scope
of broad arbitration provisions, such as the one here.” But according
to Airbnb, the circuit court should not even consider whether the
Does’ claims were arbitrable because the scope of what is or is not
arbitrable had to be decided by American Arbitration Association’s
(AAA) arbitrator, not the circuit court. Issues about the scope of
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arbitrability had been contractually assigned to the arbitrator,
according to Airbnb, by virtue of the clickwrap agreement’s reference
to the American Arbitration Association’s Commercial Arbitration
Rules and the Supplementary Procedures for Consumer Related
Disputes (“AAA Rules”). Although the AAA Rules were not
reproduced within the clickwrap agreement (or, apparently, directly
linked), the clickwrap agreement did direct the Does to a AAA
website (and telephone number) through which, Airbnb contended,
they would have found AAA Rule 7, which states: “The arbitrator
shall have the power to rule on his or her own jurisdiction, including
any objections with respect to the existence, scope or validity of the
arbitration agreement or the arbitrability of any claim or counter-
claim.”

A hearing was held before the circuit court on Airbnb’s motion on
February 6, 2019. On March 7, 2019, the court issued an order
granting Airbnb’s motion to compel arbitration. The order is notewor-
thy in two respects. First, the court seemed to be persuaded by the
Does’ argument that their claims would have been outside the scope
of the clickwrap agreement’s arbitration provision. However, the
circuit court went on to conclude that it was powerless to make that
determination because the issue of arbitrability had to be decided by
the arbitrator, not the court. The circuit court held “that the parties
entered an express agreement which incorporated the AAA rules, and
that this court is therefore bound to submit the issue of arbitrability to
the arbitrator.” In so holding, the circuit court distinguished this
court’s prior holding in Morton v. Polivchack, 931 So. 2d 935, 939
(Fla. 2d DCA 2006), as a case that was “fact-specific” and confined to
the “particular provision” before that panel and instead relied upon the
cases of Reunion West Development Partners, LLLP v. Guimaraes,
221 So. 3d 1278 (Fla. 5th DCA 2017); Younessi v. Recovery Racing,
LLC, 88 So. 3d 364 (Fla. 4th DCA 2012), and Terminix International
Co. v. Palmer Ranch Ltd. Partnership, 432 F.3d 1327 (11th Cir.
2005), to stay the proceedings and order the parties to proceed to
arbitration.

The Does have appealed the circuit court’s order pursuant to
Florida Rule of Appellate Procedure 9.130(a)(3)(C)(iv).

II.
Generally, we review an order on a motion to compel arbitration de

novo. Hernandez v. Crespo, 211 So. 3d 19, 24 (Fla. 2016); Wilson v.
AmeriLife of E. Pasco, LLC, 270 So. 3d 542, 545 (Fla. 2d DCA 2019).
Issues of contract interpretation are also subject to de novo review.
Bethany Trace Owners’ Ass’n v. Whispering Lakes I, LLC, 155 So. 3d
1188, 1191 (Fla. 2d DCA 2014). The particular arbitration provision
before us is governed by the Federal Arbitration Act (FAA),3 which
can be applied in both federal and state court proceedings. Glob.
Travel Mktg., Inc. v. Shea, 908 So. 2d 392, 396-97 (Fla. 2005).

A.
When a question over arbitrability arises, who should decide the

answer—the arbitrator or the court—can pose something of an
analytical challenge. However, the United States Supreme Court
provided a framework to resolve that first order issue in First Options
of Chicago, Inc. v. Kaplan, 514 U.S. 938, 945 (1995). In First
Options, a plaintiff firm brought an arbitration proceeding against a
husband, his wife, and his wholly owned corporation. In connection
with a “workout agreement,” the husband’s corporation had signed a
contract with the plaintiff that contained an arbitration provision, but
neither the husband nor his wife had ever executed an agreement with
a similar provision. The arbitrators determined they had the power to
rule on all the issues before them, including the husband and wife’s
objections to arbitration, and their award was confirmed by the district
court. After the Third Circuit reversed the district court’s confirma-
tion, the case came before the Supreme Court. Id. at 940-41.

The First Options Court began its analysis by highlighting the
importance of the “who decides” arbitrability question under the
FAA:

Although the question is a narrow one, it has a certain practical
importance. That is because a party who has not agreed to arbitrate
will normally have a right to a court’s decision about the merits of its
dispute (say, as here, its obligation under a contract). But, where the
party has agreed to arbitrate, he or she, in effect, has relinquished
much of that right’s practical value. The party still can ask a court to
review the arbitrator’s decision, but the court will set that decision
aside only in very unusual circumstances. Hence, who—court or
arbitrator—has the primary authority to decide whether a party has
agreed to arbitrate can make a critical difference to a party resisting
arbitration.

Id. at 942 (citations omitted). The First Options Court then went on to
explain how to go about deciding the “who decides” question of
arbitrability and the practical concerns that inform that analysis:

Just as the arbitrability of the merits of a dispute depends upon
whether the parties agreed to arbitrate that dispute, so the question
“who has the primary power to decide arbitrability” turns upon what
the parties agreed about that matter. Did the parties agree to submit the
arbitrability question itself to arbitration? . . .

. . . .
When deciding whether the parties agreed to arbitrate a certain

matter (including arbitrability), courts generally (though with a
qualification we discuss below) should apply ordinary state-law
principles that govern the formation of contracts. . . .

This Court, however, has (as we just said) added an important
qualification, applicable when courts decide whether a party has
agreed that arbitrators should decide arbitrability: Courts should not
assume that the parties agreed to arbitrate arbitrability unless there
is “clea[r] and unmistakabl[e]” evidence that they did so. In this
manner the law treats silence or ambiguity about the question “who
(primarily) should decide arbitrability” differently from the way it
treats silence or ambiguity about the question “whether a particular
merits-related dispute is arbitrable because it is within the scope of a
valid arbitration agreement”—for in respect to this latter question the
law reverses the presumption.

But, this difference in treatment is understandable. The latter
question arises when the parties have a contract that provides for
arbitration of some issues. In such circumstances, the parties likely
gave at least some thought to the scope of arbitration. And, given the
law’s permissive policies in respect to arbitration, one can understand
why the law would insist upon clarity before concluding that the
parties did not want to arbitrate a related matter. On the other hand, the
former question—the “who (primarily) should decide arbitrability”
question—is rather arcane. A party often might not focus upon that
question or upon the significance of having arbitrators decide the
scope of their own powers. And, given the principle that a party can be
forced to arbitrate only those issues it specifically has agreed to submit
to arbitration, one can understand why courts might hesitate to
interpret silence or ambiguity on the “who should decide arbitrability”
point as giving the arbitrators that power, for doing so might too often
force unwilling parties to arbitrate a matter they reasonably would
have thought a judge, not an arbitrator, would decide.

Id. at 943-45 (fourth and fifth alterations in original) (bold emphasis
added) (citations omitted). The Court concluded that there was no
clear and unmistakable evidence that either the husband or wife had
agreed to submit the issue of arbitrability to an arbitrator and affirmed
the judgment of the Third Circuit. Id. at 946-47; cf. Howsam v. Dean
Witter Reynolds, Inc., 537 U.S. 79, 83-84, 86 (2002) (characterizing
First Options’ clear and unmistakable evidence standard as an
“interpretive rule” and a “strong pro-court presumption” that applies
“where contracting parties would likely have expected a court to have
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decided the gateway matter, where they are not likely to have thought
that they had agreed that an arbitrator would do so, and, consequently,
where reference of the gateway dispute to the court avoids the risk of
forcing parties to arbitrate a matter that they may well not have agreed
to arbitrate”).

In a more recent term, the Supreme Court made it a point to repeat
First Options’ “who decides” arbitrability test under the FAA: “This
Court has consistently held that parties may delegate threshold
arbitrability questions to the arbitrator, so long as the parties’ agree-
ment does so by ‘clear and unmistakable’ evidence.” See Henry
Schein, Inc. v. Archer & White Sales, Inc., 139 S. Ct. 524, 530 (2019)
(quoting First Options, 514 U.S. at 944). Thus, as the Supreme Court
has repeatedly instructed, under the FAA there must be clear and
unmistakable evidence that the parties agreed to have the arbitrator
decide threshold questions about arbitrability; short of that, the
assumption remains that such disputes are to be decided by a court.

Our district applied First Options in a case that holds certain
similarities to the case at bar. In Morton, 931 So. 2d at 938, a dispute
arose between a seller and a buyer of a residential property over
drainage problems that were later discovered on the property.
Pursuant to the purchase contract, the buyer filed a demand for
arbitration alleging fraud against the seller, to which the seller
responded with various counterclaims. Id. Both parties sought
punitive damages, but the arbitration panel concluded it did not have
the authority to award punitive damages. Id. Apparently dissatisfied
with that ruling, the buyer filed a separate complaint in the circuit
court. Id. When he attempted to assert a claim for punitive damages in
the civil proceeding, the trial court agreed with the seller that it did not
have the authority to review the arbitration panel’s ruling that the
arbitration panel had no power to award punitive damages. Id. The
buyer appealed, arguing that the circuit court, not the arbitration panel,
should have decided the scope of arbitrability for his claim of punitive
damages. Id.

Like the Does’ clickwrap agreement, the real estate contract in
Morton did “not expressly address the question of who decides issues
of arbitrability.” Id. And, like the clickwrap agreement here, the
contract before the Morton court stated that a set of AAA rules would
apply in an arbitration proceeding under the contract. Id. There,
however, the similarities between the cases appear to diminish.

From what is reported in the Morton opinion, the AAA rules that
were adopted in the parties’ real estate contract contained a section
that generally addressed the timing of raising objections to the
arbitrability of a claim; but the rule section did not explicitly state who
could decide those objections. Id. at 939. Although one could fairly
infer that that section likely contemplated the arbitrator hearing such
objections (it was, after all, found within a body of rules promulgated
by an arbitration business for use by its arbitrators and customers), the
Morton court held otherwise. We explained:

“[D]ecisions regarding arbitrability are to be made by the trial
court, unless the parties have entered an agreement stating otherwise.”
Romano v. Goodlette Office Park, Ltd., 700 So. 2d 62, 64 (Fla. 2d
DCA 1997) (relying on Thomas W. Ward & Assocs. v. Spinks, 574 So.
2d 169 (Fla. 4th DCA 1991)); see also Royal Prof’l Builders, Inc. v.
Roggin, 853 So. 2d 520, 523 (Fla. 4th DCA 2003); Premier Med.
Mgmt., Ltd. v. Salas, 830 So. 2d 959, 961 n.2 (Fla. 1st DCA 2002).
“Contractual silence or ambiguity regarding who determines the
questions of arbitrability is insufficient to give that authority to the
arbitrators.” Romano, 700 So. 2d at 64. “If . . . the parties did not agree
to submit the arbitrability question itself to arbitration, then the court
should decide that question just as it would decide any other question
that the parties did not submit to arbitration, namely, independently.”
First Options of Chicago, Inc. v. Kaplan, 514 U.S. 938, 943, 115 S.
Ct. 1920, 131 L. Ed. 2d 985 (1995). “Courts should not assume that

the parties agreed to arbitrate arbitrability unless there is ‘clea[r] and
unmistakabl[e]’ evidence that they did so.” Id. at 944, 115 S. Ct. 1920
(quoting AT & T Techs., Inc. v. Commc’ns Workers, 475 U.S. 643,
649, 106 S. Ct. 1415, 89 L. Ed. 2d 648 (1986)).

Id. at 938-39 (alterations in original).
The Morton court found “no merit” in the seller’s argument that the

circuit court could not decide arbitrability of the punitive damages
claim because the AAA rule, we observed, “only addresses the
procedure of raising an objection to arbitrability in an arbitration
proceeding when the arbitration panel has the authority to decide
issues of arbitrability. The provision does not itself grant the arbitra-
tion panel that authority.” Id. at 939 (emphasis omitted).

The question we did not answer in Morton—and which we must
now decide—is whether a contract’s arbitration provision’s reference
to an arbitration rule that does grant an arbitrator the authority to
decide arbitrability clearly and unmistakably supplants a court’s
power to rule on the issue of arbitrability. In this case, we hold it does
not.

B.
Arbitration provisions are creatures of contract and must be

construed as “a matter of contract interpretation.” See Seifert v. U.S.
Home Corp., 750 So. 2d 633, 636 (Fla. 1999) (citing Seaboard Coast
Line R.R. v. Trailer Train Co., 690 F.2d 1343, 1352 (11th Cir. 1982);
R.W. Roberts Constr. Co. v. St. Johns River Water Mgmt. Dist., 423
So. 2d 630, 632 (Fla. 5th DCA 1982)); 4927 Voorhees Road, LLC v.
Mallard, 163 So. 3d 632, 634 (Fla. 2d DCA 2015). “[C]ourts must
place arbitration agreements on an equal footing with other contracts
and enforce them according to their terms.” AT&T Mobility, LLC v.
Concepcion, 563 U.S. 333, 339 (2011) (citations omitted) (first citing
Buckeye Check Cashing, Inc. v. Cardegna, 546 U.S. 440, 443 (2006);
and then citing Volt Info. Scis., Inc. v. Bd. of Trs. of Leland Stanford
Junior Univ., 489 U.S. 468, 478 (1989)). “ ‘When interpreting a
contract, the court must first examine the plain language of the
contract for evidence of the parties’ intent.’ . . . ‘Intent unexpressed
will be unavailing . . . .’ ” Beach Towing Servs., Inc. v. Sunset Land
Assocs., 278 So. 3d 857, 860 (Fla. 3d DCA 2019) (first quoting Perez-
Gurri Corp. v. McLeod, 238 So. 3d 347, 350 (Fla. 3d DCA 2017); then
quoting Moore v. Stevens, 106 So. 901, 903 (Fla. 1925)). It is often
observed that if there is a dispute over the scope of arbitrability in a
contract, courts will generally resolve the dispute in favor of arbitra-
tion. See Jackson v. Shakespeare Found., Inc., 108 So. 3d 587, 593
(Fla. 2013). The question we are faced with, though, is not what the
scope of arbitration is under the clickwrap agreement, but who should
decide that issue. That question is answered from a different perspec-
tive: “courts should not assume that the parties agreed to submit issues
concerning arbitrability to the arbitrator, unless there is a clear and
unmistakable agreement to do so,” and furthermore, contractual
ambiguity “is insufficient to give that authority to the arbitrators.” See
Romano v. Goodlette Office Park, Ltd., 700 So. 2d 62, 64 (Fla. 2d
DCA 1997) (citing First Options, 514 U.S. at 944)); see also Henry
Schein, 139 S. Ct. at 530; Rent-A-Center, W., Inc. v. Jackson, 561 U.S.
63, 69 n.1 (2010)

With that in mind, we will begin by pointing out what is conspicu-
ously missing in the clickwrap agreement’s language. The agreement
itself is silent on the issue of who should decide arbitrability. Cf.
Romano, 700 So. 2d at 64. And although the circuit court concluded
that the AAA Rules had been “incorporated” into the parties’
clickwrap agreement for purposes of determining arbitrability (which,
the court then determined, precluded its authority to decide
arbitrability), the agreement did not actually say that. Indeed,
whatever may be gleaned from the AAA Rules (a point we will turn
to shortly), those rules were referenced in the clickwrap agreement as
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a generic body of procedural rules, and that reference was limited to
how “the arbitration” was supposed to be “administered.” Plainly, the
agreement’s reference to the AAA Rules and AAA’s administration
addresses an arbitration that is actually commenced. In other words,
the directive is necessarily conditional on there being an arbitration.
If a claim is arbitrated, then the AAA Rules apply. But if the question
were put, “Who should decide if this dispute is even subject to
arbitration under this contract?” to respond, “The arbitration will be
administered by the American Arbitration Association (‘AAA’) in
accordance with the Commercial Arbitration Rules and the Supple-
mentary Procedures for Consumer Related Disputes,” is not a very
helpful answer and not at all clear.

Moreover, the reference to the AAA Rules was broad, nonspecific,
and cursory: the clickwrap agreement simply identified the entirety of
a body of procedural rules. The agreement did not quote or specify
any particular provision or rule, such as the one Airbnb now relies
upon. And the AAA Rules were not attached to the agreement. It does
not appear from our record that an operative link to the AAA Rules
was even provided within the online clickwrap agreement.4 Instead,
the agreement directed the Does to AAA’s website and phone number
if they wished to learn more about what was in the AAA Rules. Which
strikes us as a rather obscure way of evincing “clear and unmistakable
evidence” that the parties intended to preclude a court from deciding
an issue that would ordinarily be decided by a court.

Assuming the clickwrap agreement’s passing reference to AAA
and the AAA Rules sufficiently showed an intent that those rules
(whatever they may say) could supplant the trial court’s presumed
authority to decide arbitrability, there is then the added uncertainty of
whether the AAA Rules, in fact, did so. Again, the pertinent arbitra-
tion rule Airbnb relies upon states that “[t]he arbitrator shall have the
power to rule on his or her own jurisdiction, including any objections
with respect to the existence, scope or validity of the arbitration
agreement or the arbitrability of any claim or counterclaim.” And,
again, we find something missing. This rule confers an adjudicative
power upon the arbitrator, but it does not purport to make that power
exclusive. Nor does it purport to contractually remove that
adjudicative power from a court of competent jurisdiction. See
Ajamian v. CantorCO2e, L.P., 137 Cal. Rptr. 3d 773, 790 (Cal. Ct.
App. 2012) (“[T]he rule merely states that the arbitrator shall have ‘the
power’ to determine issues of its own jurisdiction . . . . This tells the
reader almost nothing, since a court also has the power to decide such
issues, and nothing in the AAA rules states that the AAA arbitrator, as
opposed to the court, shall determine those threshold issues, or has
exclusive authority to do so . . . .”). Indeed, in most interpretive
contexts, the statement, “shall have the power,” does not even
constitute a mandatory directive. See, e.g., Sony Corp. of Am. v.
Universal City Studios, Inc., 464 U.S. 417, 456 (1984) (concluding
that the phrase “Congress shall have the power” is permissive (citing
Deepsouth Packing Co. v. Laitram Corp., 406 U.S. 518, 530 (1972)));
People ex rel. Oak Supply & Furniture Co. v. Dep’t of Rev., 342 N.E.
2d 53, 55 (Ill. 1976) (construing state statute that authorized state’s
department of revenue to issue subpoenas, concluding that “the word
‘shall’ is to be read as permissive—’shall have the power to’ or
‘may.’ ”); Johnson v. Commonwealth ex rel. Meredith, 165 S.W.2d
820, 825 (Ky. 1942) (observing that the statutory phrase “shall have
the power and the authority” is equivalent to “the permissive word,
‘may’ ”).

In our view, the parties’ “manifestation of intent,” Rent-A-Center,
561 U.S. at 69 n.1 (emphasis omitted), in the clickwrap agreement fell
short of the clear and unmistakable evidence of assent that First
Options requires.

C.
We recognize that our decision may constitute something of an

outlier in the jurisprudence of arbitration. Several federal circuit courts
of appeal have concluded that an arbitration rule that confers a general
authority on an arbitrator to decide questions of arbitrability, when
incorporated into an agreement, evinces a sufficiently clear and
unmistakable intent to withdraw the issue from a court’s consider-
ation. See, e.g., Belnap v. Iasis Healthcare, 844 F.3d 1272, 1290 (10th
Cir. 2017) (“[A]lthough this is a question of first impression in our
court, a majority of our sister circuits have concluded that a finding of
clear and unmistakable intent to arbitrate arbitrability—which may be
inferred from the parties’ incorporation in their agreement of rules that
make arbitrability subject to arbitration—obliges a court to decline to
reach the merits of an arbitrability dispute regarding the substantive
claims at issue.”); Oracle Am., Inc. v. Myriad Grp. A.G., 724 F.3d
1069, 1074 (9th Cir. 2013) (“Virtually every circuit to have consid-
ered the issue has determined that incorporation of the American
Arbitration Association’s (AAA) arbitration rules constitutes clear
and unmistakable evidence that the parties agreed to arbitrate
arbitrability. . . . We see no reason to deviate from the prevailing view
. . . .” (citations omitted)); Petrofac, Inc. v. DynMcDermott Petroleum
Operations Co., 687 F.3d 671, 675 (5th Cir. 2012) (“We agree with
most of our sister circuits that the express adoption of these rules
presents clear and unmistakable evidence that the parties agreed to
arbitrate arbitrability.”); Terminix Int’l Co. v. Palmer Ranch Ltd.
P’ship, 432 F.3d 1327, 1332 (11th Cir. 2005) (“By incorporating the
AAA Rules, including Rule 8, into their agreement, the parties clearly
and unmistakably agreed that the arbitrator should decide whether the
arbitration clause is valid.”); Contec Corp. v. Remote Sol. Co., 398
F.3d 205, 208 (2d Cir. 2005) (“We have held that when, as here,
parties explicitly incorporate rules that empower an arbitrator to
decide issues of arbitrability, the incorporation serves as clear and
unmistakable evidence of the parties’ intent to delegate such issues to
an arbitrator.”); Apollo Computer Inc. v. Berg, 886 F.2d 469, 473 (1st
Cir. 1989) (“By contracting to have all disputes resolved according to
the Rules of the ICC, however, Apollo agreed to be bound by Articles
8.3 and 8.4. These provisions clearly and unmistakably allow the
arbitrator to determine her own jurisdiction when, as here, there exists
a prima facie agreement to arbitrate whose continued existence and
validity is being questioned.”).

Two of our sister district courts of appeal have followed this trend.
See Reunion W. Dev. Partners, LLLP v. Guimaraes, 221 So. 3d 1278,
1280 (Fla. 5th DCA 2017) (“[W]hen . . . parties explicitly incorporate
rules that empower an arbitrator to decide issues of arbitrability, the
incorporation serves as clear and unmistakable evidence of the
parties’ intent to delegate such issues to an arbitrator.” (alterations in
original) (quoting Contec Corp., 398 F.3d at 208)); Glasswall, LLC v.
Monadnock Constr., Inc., 187 So. 3d 248, 251 (Fla. 3d DCA 2016)
(“In so holding, we note that the parties are in agreement that the
majority of federal courts considering similar circumstances where the
AAA’s arbitration rules have been incorporated by reference into a
contract likewise have found that the parties sufficiently evidenced
their intent to have arbitrators, not a court, hear and decide issues of
arbitrability.”).

We respectfully disagree with these holdings because we do not
believe they comport with what First Options requires. As the Does
point out, none of these cases have ever examined how or why the
mere “incorporation” of an arbitration rule such as the one before us
(which the Belnap court candidly likened to “inferring” assent, 844
F.3d at 1290) satisfies the heightened standard the Supreme Court set
in First Options, nor how it overcomes the “strong pro-court presump-
tion” that is supposed to attend this inquiry. See Howsam, 537 U.S. at
86. Most of the opinions have simply stated the proposition as having
been established with citations to prior decisions that did the same.
Both parties identify the principal case (from which all these holdings
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appear to have derived) as the First Circuit’s Apollo decision. But
Apollo was issued years before the Supreme Court’s First Options
opinion, and so the Apollo court could not have had First Options’
instructions in mind when it issued its opinion. Moreover, Apollo’s
analysis on this point was quite limited, comprising of (1) identifying
an arbitration rule that conferred a generalized power to decide
arbitrability to the arbitrator, (2) observing that the rule had been
incorporated into the parties’ agreement, and (3) stating “[t]hese
provisions clearly and unmistakably allow the arbitrator to determine
her own jurisdiction when, as here, there exists a prima facie agree-
ment to arbitrate.” 886 F.2d at 473.5 Apparently, the court simply
deemed the requisite clarity to have been self-evident.6

If it was, we confess our failure to see it here. In the case at bar we
have an arguably permissive and clearly nonexclusive conferral of an
adjudicative power to an arbitrator, found within a body of rules that
were neither attached nor linked to an agreement, that itself did
nothing more than identify the applicability of that body of rules if an
arbitration is convened. That is not “clear and unmistakable evidence”
that these parties agreed to delegate the “who decides” question of
arbitrability from the court to an arbitrator. To the contrary, the
provision Airbnb relies upon is two steps removed from the agreement
itself, hidden within a body of procedural rules, and capable of being
read as a permissive direction. It is at best ambiguous. We may
quibble over what the precise measure of the Supreme Court’s “clear
and unmistakable evidence” standard should entail,7 but it surely
means evidence of intent that is not ambiguous.  Cf. Romano, 700 So.
2d at 64. Otherwise, we will be treating the “who decides” issue of
arbitrability no differently than any other issue of arbitration, when the
Supreme Court has instructed, repeatedly, that it is a qualitatively
different inquiry with a different analysis. See First Options, 514 U.S.
at 944-45 (“[T]he law treats silence or ambiguity about the question
‘who (primarily) should decide arbitrability’ differently from the way
it treats silence or ambiguity about the question ‘whether a particular
merits-related dispute is arbitrable . . . for in respect to this latter
question the law reverses the presumption. But, this difference in
treatment is understandable.” (citations omitted)).

III.
We hold that the clickwrap agreement’s arbitration provision and

the AAA rule it references that addresses an arbitrator’s authority to
decide arbitrability did not, in themselves, arise to “clear and unmis-
takable” evidence that the parties intended to remove the court’s
presumed authority to decide such questions. The evidence on what
these parties may have agreed to about the “who decides” arbitrability
question was ambiguous; therefore, the court retained its presumed
authority to decide the arbitrability dispute. The circuit court did not
have the benefit of our decision today and so was bound to rely upon
the Fifth District’s Reunion decision and the Fourth District’s
Younessi opinion when it entered the order below. See Conquest v.
Auto-Owners Ins. Co., 637 So. 2d 40, 43 (Fla. 2d DCA 1994) (“[I]f
this court has not spoken on a subject but another district has, the trial
courts of this district must follow that decision.” (citing Chapman v.
Pinellas County, 423 So. 2d 578 (Fla. 2d DCA 1982))). Because we
disagree with the conclusion those courts appeared to reach concern-
ing what constitutes sufficient clarity and unmistakability of intent to
have an arbitrator, rather than a court, resolve questions of
arbitrability, we certify conflict with Reunion and Younessi to the
extent they are inconsistent with our decision today.

Reversed; remanded with instructions; conflict certified. (SLEET,
J., Concurs. VILLANTI, J., Dissents with opinion.)
))))))))))))))))))
(VILLANTI, Judge, Dissenting.) I respectfully dissent from the
majority’s outlier determination that the clickwrap agreement used by
Airbnb did not exhibit an unmistakable intent to assign the issue of

arbitrability to the arbitrator. For better or worse, we, as a society, have
decided to choose the speed and convenience of the Internet over
more traditional modes of communication. A fully electronic stream
of commerce is now firmly embedded in our society, and we have
long since crossed the point of no return. And when paper is elimi-
nated in favor of speed and convenience, it should come as no surprise
that contracting parties resort to incorporating material by reference—
which in this instance includes the AAA rules and specifically Rule
14(a),8 which allows the arbitrator to decide arbitrability in the first
instance. To my mind, the incorporation of this material by reference
is a sufficiently clear indication of the parties’ intent.

I also take issue with the majority’s assertion that “[p]lainly, the
agreement’s reference to the AAA Rules and AAA’s administration
addresses an arbitration that is actually commenced. In other words,
the directive is necessarily conditional on there being an arbitration.”
While this may be true in most respects, there is one glaring exception:
Rule 14(a) can only apply at the outset of a claim, i.e., before the issue
of arbitrability is decided. The majority’s attempt to minimize the
scope of Rule 14(a)’s verbiage because it does not give the arbitrator
the exclusive power to decide arbitrability ignores the obvious, i.e., the
power to decide is the power to decide. To contend the absence of the
term “exclusive” in relation to the arbitrator gives exclusive power to
the trial court sub silentio is, in my view, a stretch too far. And even if
the contention is that the absence of the term “exclusive” gives the trial
court and the arbitrator coextensive power, the fact remains that the
trial court in this case declined to exercise any such power.

Finally, I note that a clickwrap agreement is held to a different
standard than a browser agreement, and thus it does not matter that the
provision upon which Airbnb relies is “two steps removed” or “hidden
within the body of procedural rules.” This is a known and accepted
feature of clickwrap agreements—they are capable of taking the
reader to the referenced material directly via a clickable icon. This
feature does not render the parties’ intent to incorporate the material
unclear and unambiguous, just perhaps slightly more burdensome to
an interested reader. And if such reader is interested enough, he or she
can access the detailed information that is incorporated by reference
simply by clicking through.

For all of these reasons, I would follow our sister courts’ decisions
in Reunion and Glasswall, as well as the long line of federal cases
aptly cited by the majority that are in accord. While I appreciate the
majority’s analysis, I believe that our sister courts are correct on the
merits as applied to this case, and their decisions are in keeping with
the means, methods, and direction that society has deemed “forward”
thinking. While I may personally long to see a return to the past, as the
saying goes, “that train has left the station.”
))))))))))))))))))

1See First Options of Chi., Inc. v. Kaplan, 514 U.S. 938, 945 (1995) (“[T]he former
question—the ‘who (primarily) should decide arbitrability’ question—is rather
arcane.”).

2A clickwrap agreement has been defined as one that is entered online by proposing
contractual terms and conditions of service to a user, who then indicates his or her
assent to the terms and conditions by clicking an “I agree” box. See Nicosia v.
Amazon.com, Inc., 834 F.3d 220, 233 (2d Cir. 2016). In its motion to compel
arbitration, Airbnb styled its agreement with the Does as “a modified click-wrap
presentation” of Airbnb’s terms of service, while the Does refer to it simply as a
“clickwrap agreement.” Inasmuch as Airbnb’s different nomenclature does not appear
to encompass any substantive definitional distinction, we will use the more widely
understood term clickwrap agreement in this opinion.

3See generally 9 U.S.C. §§ 1-307 (2018).
4Cf. Nicosia, 834 F.3d at 233 (“In contrast [to clickwrap agreements], ‘browsewrap’

agreements involve terms and conditions posted via hyperlink, commonly at the
bottom of the screen, and do not request an express manifestation of assent. See
Specht[ v. Netscape Commc’ns Corp., 306 F.3d 17, 31-32 (2d Cir. 2002)] (describing
what would later be termed ‘browsewrap’). In determining the validity of browsewrap
agreements, courts often consider whether a website user has actual or constructive
notice of the conditions. See id. at 32; Schnabel[ v. Trilegiant Corp., 697 F.3d 110, 129
n.18 (2d Cir. 2012)] (noting that browsewrap provisions are generally enforced only if
‘the website user . . . had actual or constructive knowledge of the site’s terms and
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conditions, and . . . manifested assent to them’ (quoting Cvent, Inc. v. Eventbrite, Inc.,
739 F. Supp. 2d 927, 937-38 (E.D. Va. 2010))) . . . .” (alterations in original)).

5Apollo also cited to the First Circuit’s prior case of Societe Generale de Surveil-
lance, S.A. v. Raytheon European Management & Systems Co., 643 F.2d 863, 869 (1st
Cir. 1981), as authority for its conclusion. However, the Societe Generale case was not
a dispute over whether a court or an arbitrator should decide arbitrability but rather one
about which arbitrator, in Massachusetts or in Switzerland, was authorized to preside
over a commercial dispute between a French corporation and a Massachusetts
corporation. The First Circuit simply concluded that a district court acted “well within
its discretion” to allow the Swiss arbitrator to decide the question of its jurisdiction
because the applicable rules empowered that arbitrator to do so and “[s]ince the
arbitrators there are more likely to be familiar with commercial dealings in this area and
with French law.” Societe Generale, 643 F.2d at 869.

6Airbnb’s argument for affirmance runs the same course. In its brief, Airbnb
dismisses the absence of a more in-depth consideration of this question in Apollo
because “no further analysis was required of the court in Apollo. The parties in Apollo
agreed to be bound by the ICC Rules. The ICC Rules contained a delegation clause.
The [c]ourt’s analysis properly ended there.”

7Cf. Richard W. Hulbert, Institutional Rules and Arbitral Jurisdiction: When Party
Intent is not “Clear and Unmistakable”, 17 Am. Rev. Int’l Arb. 545, 571-72 (2006)
(“Courts can stop misreading arbitral institutional rules. The doctrine that has resulted
is a judicial creation and judicial action could readily resolve it. If that step alone were
taken, the question of party intent would be dealt with as the matter of fact it is and not
a matter of law to be determined by a factitious inference from institutional rules. It
might then prove to be the rare case where it would be found as a fact that the parties
actually intended that the arbitrators’ decision as to their jurisdiction should constitute
the final and determinative decision of that issue.” (footnote omitted)).

8When the Does originally signed up with Airbnb, when they made their
reservation, and when they stayed at the condo in Naples, the Airbnb clickwrap
agreement incorporated the AAA “Commercial Arbitration Rules and the Supplemen-
tary Procedures for Consumer Related Disputes” and required that disputes would be
handled under the rules in effect at the time of the dispute. Under the Commercial
Arbitration Rules, the jurisdictional provision was in paragraph 7. Subsequently, after
the Does stayed in Naples but before they filed suit, Airbnb amended its Terms of
Service because the AAA had amended and renamed the Supplementary Procedures
for Consumer Related Disputes to be the AAA Consumer Arbitration Rules. Under
those rules, the jurisdictional provision is in paragraph 14(a). See https://adr.org/sites/
default/files/Consumer_Rules_Web_0.pdf. Hence, when the Does filed their complaint
on May 15, 2018, the applicable rules were the Consumer Arbitration Rules.
Regardless of which set of rules is reviewed, however, the relevant language of the two
provisions is the same.

*        *        *

Mortgage foreclosure—Standing—Trial court erred in dismissing
action for failure of plaintiff to prove standing at time complaint was
filed where that decision was based on difference between copy of
allonge attached to complaint and the original—Difference between
copy, in which execution date was left blank, and original allonge,
which reflected actual execution date, was immaterial and was
explained at trial without contradiction

ELIZON DB TRANSFER AGENT, LLC, Appellant, v. IVY CHASE APART-
MENTS, LTD., a Florida limited partnership; GAIL CURTIS, as personal representa-
tive of the estate of John Curtis, deceased; and GAIL CURTIS, an individual,
Appellees. 2nd District. Case No. 2D19-1853. March 25, 2020. Appeal from the Circuit
Court for Pasco County; Declan P. Mansfield, Judge. Counsel:  David B. Weinstein and
Joseph H. Picone of Greenberg Traurig, P.A., Tampa, and Kimberly S. Mello of
Greenberg Traurig, P.A., Orlando, for Appellant. Ian C. White and Gerald B. Curington
of Ausley McMullen, Tallahassee, for Appellees.

(SILBERMAN, Judge.) Elizon DB Transfer Agent, LLC (Elizon),
seeks review of an order that dismissed its mortgage foreclosure
action based on its failure to prove that the original plaintiff had
standing at the time of filing of the complaint. The court based its
decision on the date difference between the copy of an allonge
attached to the complaint and the original, stating that Elizon did not
prove that the allonge took effect prior to filing. We conclude that the
difference between the copy and the original allonge is immaterial and
was explained at trial without contradiction. Thus, the court erred in
dismissing the complaint for lack of standing on that basis. Accord-
ingly, we reverse.

Wells Fargo Bank, N.A., filed the foreclosure complaint against
Ivy Chase Apartments, Ltd., and John and Gail Curtis (together Ivy
Chase) in December 2011. The complaint alleged that Wells Fargo
was the owner and holder of the pertinent notes, mortgages, guaran-

tees, assignment documents, and allonges. Wells Fargo attached to the
complaint, among other things, a copy of a note with a 2011 allonge
that indorsed the note to Wells Fargo from LSREF2 Baron Trust 2011
(Baron Trust). After filing, the Ivy Chase loan was transferred several
additional times and each transferee was substituted as the plaintiff in
turn, with Elizon being the assignee/plaintiff at the time of trial.

A key issue at trial related to a difference between the execution
date on the copy of the allonge attached to the complaint and the
original allonge, which was presented at trial. Both contain the same
signed indorsement to Wells Fargo, but the copy attached to the
complaint shows the execution date as “September __, 2011.” The
allonge presented at trial had the blank filled in and reflects the
execution date as “September 20, 2011.” Although both were signed,
Ivy Chase asserted that Elizon lacked standing due to the date
difference between the copy and the original.

Elizon called two witnesses at trial to establish that, notwithstand-
ing the difference between the copy and the original, the allonge was
executed and effective prior to filing of the complaint. Summer Trejo
was the senior vice president and in-house counsel at Hudson
Advisors, LP, f/k/a Hudson Americas, LLC, the loan servicer and
administrator of the Baron Trust. Through Ms. Trejo, multiple
documents were admitted establishing the transfer of the Ivy Chase
Loan from LAREF2 Baron, LLC (Baron LLC), and Baron Trust to
Wells Fargo on September 20, 2011. Among those documents was an
assignment agreement between the entities dated September 20, 2011,
the original note and allonge, and the copy of the note and allonge that
was attached to the complaint. Ms. Trejo testified that she was
personally involved with the transfer of the Ivy Chase loan.

As to the discrepancy between the copy of the allonge attached to
the complaint and the original allonge, Ms. Trejo said that the original
“would have been signed with all of the other documents in September
of 2011” when the Ivy Chase loan was transferred from Baron LLC
and Baron Trust to Wells Fargo. Ms. Trejo explained that the docu-
ments and signature pages “would’ve been signed by Baron, LLC, and
Baron Trust, and then provided to Wells Fargo[’s] counsel . . . and
they would’ve been held in escrow pending closing.”

Deborah Cussen, the attorney who represented Wells Fargo in the
transfer of the Ivy Chase loan, testified that when she received the
original allonge for escrow it was in the same condition as the copy
attached to the complaint. She explained that the normal procedure
was for the assignor to sign the documents and then her firm “would
hold the documents undated and then date them when we knew the
exact closing date.” She confirmed that the transaction closed on
September 20, 2011, and said she had no reason to believe that the
normal procedure was not followed to date the documents.

Despite the introduction of this evidence, the trial court entered an
order involuntarily dismissing the complaint for lack of standing
based on the date discrepancy. The court found that Elizon’s witnesses
lacked personal knowledge of when the 2011 allonge was actually
dated. The court reasoned as follows:

By providing a dated version of the allonge, the Plaintiff himself
has now called into question the authenticity of the allonge. If a
Plaintiff is unable to establish that an allonge took effect prior to the
filing of a complaint, that Plaintiff lacks standing to bring the foreclo-
sure action. The evidence submitted at trial clearly demonstrates that
the purported original allonge introduced at trial is not in the same
condition as the allonge attached to the complaint.

An allonge becomes part of the promissory note. There is a
presumption of standing if the copy of the note attached to a complaint
is in the same condition as the original. Ortiz v. PNC Bank, National
Ass’n, 188 So. 3d 923 (Fla. 4th DCA 2016). However, if the copy of
the note attached to a complaint is not in the same condition as the
original, the copy “does not carry the same inference of possession at
the filing of the complaint.” Friedle v. Bank of New York Mellon, 226
So. 3d 976 (Fla. 4th DCA 2017).
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It is the Courts position that the Plaintiff has failed to meet its
burden of proof and thus has failed to establish Plaintiff’s standing.1

A plaintiff is required to prove standing as a holder both at the time
of filing and at the time of trial. See Russell v. Aurora Loan Servs.,
LLC, 163 So. 3d 639, 642 (Fla. 2d DCA 2015). If the plaintiff acquires
the note after the complaint is filed, the plaintiff must prove that the
original plaintiff held the note at filing and that the substitute plaintiff
held the note at the time of trial. Id. To prove standing as a holder, the
plaintiff must establish both possession of the original note and that
the plaintiff is a payee, the note is indorsed in favor of the plaintiff, or
the note is indorsed in blank. Id. In cases involving an indorsed note,
the plaintiff must establish the indorsement was made prior to filing
of the lawsuit in order to establish standing at filing. See id.

As Elizon correctly asserts, it was not required to prove exactly
when the allonge in favor of Wells Fargo was executed. See Peuguero
v. Bank of Am., N.A., 169 So. 3d 1198, 1202-03 (Fla. 4th DCA 2015).
“A plaintiff need not prove the exact date of a necessary [i]ndorsement
to show standing at the inception of the foreclosure action.” Id. The
plaintiff need only present evidence that the indorsement was made
before the filing of the complaint. Id.

Elizon asserts that it satisfied its burden of proof on this issue in two
ways. Elizon first asserts that, contrary to the trial court’s finding, it
was entitled to a presumption of standing under Ortiz v. PNC Bank,
National Ass’n, 188 So. 3d 923, 923 (Fla. 4th DCA 2016). Elizon also
argues that, even without the presumption, the witness testimony it
presented in conjunction with the original and copy of the allonge was
sufficient to establish that the allonge was executed prior to filing.

In Ortiz, the Fourth District created a presumption of standing at
the time of filing if the plaintiff presented an original note at trial that
was “in the same condition as the copy attached to the complaint.” Id.
at 925. The Ortiz presumption also applies when there is a court-
accepted explanation for a minor difference between the original and
the copy. See Kronen v. Deutsche Bank Tr. Co., 267 So. 3d 447, 448
(Fla. 4th DCA 2019) (applying the Ortiz presumption when the
original and copy of the note were the same except for the redaction of
a loan number on the copy).

Here, Ms. Cussen explained that the normal procedure was for the
assignor to sign the documents and then her firm “would hold the
documents undated and then date them when we knew the exact
closing date.” No evidence was presented to challenge Elizon’s
position that the allonge was dated consistent with the routine
practices of documents being signed, delivered, held in escrow by
Wells Fargo’s counsel, and then dated to reflect that actual closing
date. Under these circumstances, the trial court erred in refusing to
apply the Ortiz presumption of standing.

Even without the Ortiz presumption, the witness testimony Elizon
presented in conjunction with the original and copy of the allonge was
sufficient to establish that the allonge was actually executed prior to
Wells Fargo filing the complaint. Testimony from a competent
witness may be used to prove that an entity had the right to enforce the
note on the date of filing. See Sorrell v. U.S. Bank Nat’l Ass’n, 198 So.
3d 845, 847 (Fla. 2d DCA 2016); OneWest Bank, FSB v. Cummings,
175 So. 3d 827, 829 (Fla. 2d DCA 2015); Stone v. BankUnited, 115
So. 3d 411, 413 (Fla. 2d DCA 2013).

Elizon argues that its witnesses established that the allonge was
signed in favor of Wells Fargo before closing, that the closing
occurred on September 20, 2011, and that the blank was filled in on
the allonge, documenting the actual closing date, in accordance with
the standard practice. Indeed, the Fourth District has considered
testimony regarding the servicer’s routine business practices to
establish that an indorsement was effectuated prior to filing. See
Peuguero, 169 So. 3d at 1203; see also Wells Fargo Bank, N.A. v.

Ayers, 219 So. 3d 89, 93 (Fla. 4th DCA 2017) (relying on testimony
regarding the servicer’s routine business practices to establish that the
servicer provided evidence in support of its lost note claim).

We recognize that the trial court found that neither of Elizon’s
witnesses had personal knowledge of when the date was placed on the
original allonge. However, Ms. Cussen represented Wells Fargo in the
transaction, she described the routine business practices that would be
used for the transaction, and she confirmed that she had no reason to
believe the routine practices were not followed in this instance. While
her testimony did not directly affirm that she knew the routine
business practices were followed, the evidence was undisputed that
the documents, including the allonge, had been prepared, signed, and
held in escrow pending closing and that the closing took place on
September 20, 2011.

Guzman v. Deutsche Bank National Trust Co., 179 So. 3d 543 (Fla.
4th DCA 2015), is instructive by way of contrast. There, the copy of
the note attached to the complaint did not have any allonges or
indorsements. Id. at 546. However, the copy of the note attached to the
amended complaint that was subsequently filed contained an allonge
with an undated special indorsement to a different bank and an
undated blank indorsement from that bank on the back page of the
note. Id.

The plaintiff there presented the testimony of a loan analyst for its
servicer to establish that the servicer had possession of all loan
records. But the analyst was unable to provide dates as to when the
allonge was created or the indorsement placed on the note. Id. at 545.
When the analyst was asked if the blank indorsement was placed on
the note prior to filing the original complaint, the analyst testified as
follows: “There is no evidence to indicate to the contrary. I mean it has
always been part of the trust. This one has always been part of the
trust. . . .” Id. at 546. The plaintiff’s counsel conceded “that he could
not prove that the allonge and the blank [i]ndorsement predated the
filing of the initial complaint.” Id. at 545. The district court concluded
that the evidence was insufficient to meet the plaintiff’s burden of
proof. Id. at 547.

Unlike the situation in Guzman, in this case both the allonge
attached to the complaint and the one presented at trial included the
signed indorsement to Wells Fargo. There was no evidence disputing
that the allonge had been executed prior to closing and was held
undated pending closing, which occurred on September 20, 2011,
prior to the filing of the complaint. As a result, the trial court erred in
determining that because of the date issue, Elizon did not establish
standing.

In summary, the trial court erred in granting dismissal based on the
date difference between the copy of the allonge attached to the
complaint and the original.  Elizon was not required to prove exactly
when the allonge was executed. Elizon was only required to present
evidence that the allonge had been executed before Wells Fargo filed
the complaint. Elizon carried this burden. Because the difference
between the copy and the original allonge is immaterial and was
explained at trial without contradiction, the court erred in dismissing
the complaint for lack of standing. Accordingly, we reverse and
remand for a new trial.

Reversed and remanded. (BADALAMENTI and ROTHSTEIN-
YOUAKIM, JJ., Concur.)
))))))))))))))))))

1Following the involuntary dismissal, Elizon filed a timely motion for rehearing
that was subsequently amended. In the amended motion for rehearing, Elizon asserted
for the first time that the assignment agreement admitted into evidence was sufficient
to establish Wells Fargo’s standing to foreclose notwithstanding the difference between
the copy of the allonge and the original. Elizon also challenges the court’s denial of this
motion on appeal. However, we need not reach the issue based on our conclusion that
the trial court erred in rejecting the standing argument Elizon made at trial.

*        *        *
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Mortgage foreclosure—Conditions precedent—Default notice—
Plaintiff failed to establish that notice of default was mailed to defen-
dants, as required by mortgage, where plaintiff did not present any
testimony by a witness with personal knowledge that the letter was
mailed, did not establish its routine practice for mailing default letters,
or did not present records that might prove that the default notice was
mailed—Copy of certified mail card which did not demonstrate any
connection to default letter and contained no reflection that it was ever
placed in the mail was insufficient to establish mailing—Appropriate
remedy, in absence of exceptional circumstances, is remand for entry
of order of involuntary dismissal

KENNETH MACE and JANICE MACE, Appellants, v. M&T BANK, Appellee. 2nd
District. Case No. 2D16-3381. Opinion filed March 25, 2020. Appeal from the Circuit
Court for Lee County; Michael T. McHugh, Judge. Counsel: Mark P. Stopa of Stopa
Law Firm, Tampa (withdrew after briefing); Latasha C. Scott of Lord Scott, PLLC,
Tampa (substituted as counsel of record), for Appellants. Charles P. Gufford of
McCalla Raymer Liebert Pierce, LLC, Orlando, for Appellee.

(SALARIO, Judge.) Kenneth and Janice Mace appeal from a final
judgment of foreclosure in favor of M&T Bank. We reverse because
the Bank failed to introduce legally sufficient evidence that it mailed
the Maces a default notice before filing suit for foreclosure as required
by paragraphs fifteen and twenty-two of the mortgage. We remand for
the entry of an order of involuntary dismissal.

I.
This is a more-or-less typical residential foreclosure case alleging

that borrowers under a mortgage loan defaulted on their obligation to
make monthly payments of principal and interest on a note secured by
a mortgage. Paragraph twenty-two of the mortgage contains a
standard provision that requires the lender (here, the Bank) to give the
borrowers (here, the Maces) thirty days’ written notice of the default
before accelerating the balance due on the loan.1 Paragraph fifteen of
the mortgage requires that any notice to the borrowers be in writing
and be deemed given when mailed by first-class mail or actually
delivered to the borrower. A lender’s obligation to give notice of
default in accord with these provisions is a condition precedent to its
acceleration of the debt due on the underlying note and commence-
ment of a foreclosure suit. See Spencer v. Ditech Fin., LLC, 242 So. 3d
1189, 1191 (Fla. 2d DCA 2018); Green Tree Servicing, LLC v. Milam,
177 So. 3d 7, 12 (Fla. 2d DCA 2015).

The Bank’s complaint alleged compliance with all conditions
precedent. The Maces’ answer denied that allegation and asserted that
the Bank had failed to provide them with a pre-acceleration default
notice. Thus, it became the Bank’s burden to prove that it had given
the Maces notice of default in accord with paragraphs fifteen and
twenty-two of the mortgage. See, e.g., Spencer, 242 So. 3d at 1191;
Allen v. Wilmington Tr., N.A., 216 So. 3d 685, 688 (Fla. 2d DCA
2017).

The case proceeded to a nonjury trial. The Bank’s sole witness was
Shelly Andreas, an assistant vice president and operations manager at
the Bank. Through Ms. Andreas, the Bank introduced a default letter
addressed to the Maces dated February 13, 2015. The Bank also
introduced a copy of a certified mail card addressed to the Maces and
bearing the return address of an entity called McCalla Raymer, LLC.
When asked about whether there was any evidence that a third party
was used to mail the February 13, 2015 letter to the Maces, Ms.
Andreas pointed to the certified mail card and said she was “consider-
ing McCalla Raymer a third party, as an agent for” the Bank. The
certified mail card was admitted as a separate exhibit from the default
letter. It was not dated or signed. There were no markings or other
indications on the document suggesting that it was filled out for
purposes of mailing the default letter or, if it was, that it had in fact
been mailed to the Maces. The Bank did not seek to admit any other
documents that might have borne on the questions whether and when

the default letter was mailed.
Ms. Andreas testified that she had personal knowledge that the

default letter was sent because she was “personally involved” in
sending the letter. Ms. Andreas did not, however, actually mail the
letter or have any firsthand knowledge that the letter was mailed. As
it turned out, the personal involvement upon which Ms. Andreas’s
personal knowledge was based consisted of (1) conversations she had
with people at McCalla Raymer about the default letter and (2) records
she had reviewed that, according to Ms. Andreas, reflected that the
letter had been sent. Ms. Andreas did not describe those records, and
the Bank did not have them admitted into evidence. The Maces
repeatedly objected to Ms. Andreas’s testimony, asserting that Ms.
Andreas lacked personal knowledge of the mailing of the letter and
that her testimony about it was based on hearsay—namely what she
heard from McCalla Raymer and what she saw in other documents.
The trial court overruled the objections.

Ms. Andreas testified that she was “familiar with the normal
business operation and practices of [the Bank] as it pertains to
servicing loans and record-keeping.” She further testified that she had
received “training” regarding sending out default notices, which
consisted of “interactions” with the department responsible for
sending out breach letters and “interactions with my counsel’s office”
regarding its process for sending breach letters. Beyond this, however,
Ms. Andreas did not testify that the Bank had a routine or ordinary
practice for sending default letters, what the practice was, or whether
she had personal knowledge of it. To the extent the Bank’s process is
to use a third party such as a vendor, she did not testify what the third
party’s regular practices or policies were either.

At the close of the Bank’s case, the Maces moved for an involun-
tary dismissal. They argued, among other things, that the Bank failed
to adduce legally sufficient evidence that the default notice admitted
into evidence was mailed by first class mail to the Maces as required
by paragraph fifteen of the mortgage.2 The trial court denied the
motion. After hearing the defense case—during which Mr. Mace
testified that he never received the default notice—the trial court
entered a final judgment of foreclosure in favor of the Bank. This is
the Maces’ timely appeal.

II.
On appeal, the Maces argue that the Bank’s proof that it mailed

them a default letter was legally insufficient because the only evidence
it introduced came from a witness without personal knowledge and
was inadmissible hearsay. We may review the sufficiency of the
evidence in a civil, nonjury trial without the issue being preserved
with a motion in the trial court. See Fla. R. Civ. P. 1.530(e). Our
review is de novo. See Norman v. Padgett, 125 So. 3d 977, 978 (Fla.
4th DCA 2013).

Legally sufficient evidence is generally understood to be equiva-
lent to competent substantial evidence. See, e.g., N.J. v. Dep’t of
Children & Families, 143 So. 3d 1109, 1112 (Fla. 2d DCA 2014)
(“Competent substantial evidence is tantamount to legally sufficient
evidence.” (quoting S.T. v. Dep’t of Children & Family Servs., 87 So.
3d 827, 833 (Fla. 2d DCA 2012))); Tsavaris v. NCNB Nat’l Bank of
Fla., 497 So. 2d 1338, 1339 (Fla. 2d DCA 1986) (equating legal
sufficiency to competent substantial evidence (quoting Tibbs v. State,
397 So. 2d 1120, 1123 (Fla. 1981))). We have explained that evidence
is competent when it is “admissibl[e] under legal rules of evidence”
and is substantial when it is “material” and has a “definite probative
value.” Savage v. State, 120 So. 3d 619, 621 (Fla. 2d DCA 2013)
(quoting Dunn v. State, 454 So. 2d 641, 649 n.11 (Fla. 5th DCA 1984)
(Cowart, J., concurring specially)); see also Lonergan v. Estate of
Budahazi, 669 So. 2d 1062, 1064 (Fla. 5th DCA 1988) (same).

Applying these standards to this case, we begin by observing that
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it is now settled that the mere fact that a foreclosure plaintiff drafted a
paragraph twenty-two default letter is not enough to allow a trial court
to infer that the letter was mailed. Spencer, 242 So. 3d at 1191; see
also Edmonds v. U.S. Bank Nat’l Ass’n, 215 So. 3d 628, 630 (Fla. 2d
DCA 2017) (“Although the letters were admitted into evidence, the
fact that they were drafted is insufficient by itself to show that they
were mailed.”). The reason is plain enough: One cannot conclude
from the fact that someone wrote a letter that they also mailed it, at
least not without engaging in speculation about what happened. See
Allen, 216 So. 3d at 688. Thus, we have held that “mailing must be
proven by producing additional evidence such as proof of regular
business practices, an affidavit swearing that the letter was mailed, or
a return receipt.” Id.; see also Spencer, 242 So. 3d at 1191.

Our statements that these types of “additional evidence” can
establish that a default letter was mailed point to three broad categories
of proof that, individually or in combination, may be capable of doing
the job in any given case. See Allen, 216 So. 3d at 688. One is the
testimony of a witness or witnesses with personal knowledge of
relevant facts, perhaps someone involved with the mailing of the
letter. See id. A second is evidence that the organization responsible
for mailing the letter had a routine practice with respect to mailing
letters of that type from which a court can infer that the routine
practice was followed and the letter was mailed. See, e.g., Thorlton v.
Nationstar Mortg., LLC, 257 So. 3d 596, 601-02 (Fla. 2d DCA 2018);
CitiMortgage, Inc. v. Hoskinson, 200 So. 3d 191, 192 (Fla. 5th DCA
2016). And a third is properly admitted records—such as a return
receipt or a log entry generated upon mailing—that bear on the
question of mailing. See Edmonds, 215 So. 3d at 630 (explaining that
plaintiff failed to “produce any return receipts, a mailing log, or any
documentary evidence” bearing on mailing); cf. Knight v. GTE Fed.
Credit Union, 43 Fla. L. Weekly D348 (Fla. 2d DCA Feb. 14, 2018)
(describing plaintiff’s attempt to prove mailing with a mailing log and
holding that the log was inadmissible), review stayed, SC18-790 (Fla.
May 29, 2018). None of these kinds of evidence are present in this
case.

First, the Bank did not present any testimony by a witness with
personal knowledge that the letter was mailed. Although Ms. Andreas
said that she was personally involved in the mailing of the letter, it
quickly became clear that (1) she had no personal knowledge
whatsoever of whether the default notice was mailed and (2) any
information she did have came from conversations she had with
someone at McCalla Raymer and her review of Bank records that
were not offered or admitted into evidence. It should go without
saying (1) that testimony by a witness without personal knowledge is
inadmissible, see § 90.604, Fla. Stat. (2016), and (2) that testimony
based on what other people or documents say, when offered for the
truth of the matter, is hearsay and, when unaccompanied by any
showing that an exception to the hearsay rule applies, is inadmissible,
see § 90.801(1)(c); Sas v. Fed. Nat’l Mortg. Ass’n, 112 So. 3d 778,
779 (Fla. 2d DCA 2013) (holding that a trial court erred “in allowing
Greenlee to testify over objection about the contents of Fannie Mae’s
business records . . . without having first admitted those business
records”). The Maces objected to Ms. Andreas’s testimony on
personal knowledge and hearsay grounds and on the grounds that her
testimony was not sufficient to sustain a judgment in the Bank’s favor.
See, e.g., Knight, 43 Fla. L. Weekly D348 (holding that hearsay
records were inadmissible and, when that evidence was excluded, that
plaintiff’s evidence of mailing was legally insufficient); Holt v.
Calchas, LLC, 155 So. 3d 499, 507 (Fla. 4th DCA 2015) (same;
involving hearsay testimony).

Second, the Bank did not establish its routine practice for mailing
default letters. Under section 90.406, “[e]vidence of the routine
practice of an organization . . . is admissible to prove that the conduct

of the organization on a particular occasion was in conformity with the
routine practice.” Thus, we have held that an organization’s legally
sufficient proof of its routine business practices for mailing default
letters is legally sufficient to prove that a default letter was mailed in
a specific case. See Thorlton, 257 So. 3d at 601-02; Spencer, 242 So.
3d at 1191 (quoting Allen, 216 So. 3d at 688). Generally, this requires
that a witness testify based on personal knowledge as to what the
organization’s routine practice for mailing default letters is. See
Spencer, 242 So. 3d at 1191 (stating that a witness testifying to routine
practice “must have personal knowledge of the company’s general
mailing practice—meaning that the witness must be employed by the
entity drafting the letters and must have firsthand knowledge of the
company’s routine practice for mailing letters.” (first citing Allen, 216
So. 3d at 688; then citing Edmonds, 215 So. 3d at 630)). When an
organization’s routine practice is to use a third party to mail letters, we
have found routine practice evidence legally sufficient “where a
testifying witness establishes his or her personal knowledge of a
foreclosing entity’s and third-party vendor’s routine business
practices and policies for drafting and mailing a default letter.”
Thorlton, 257 So. 3d at 602 (emphasis added) (citing PNC Bank Nat’l
Ass’n v. Roberts, 246 So. 3d 482, 482 (Fla. 2d DCA 2018)).

As the text of section 90.406 and the foregoing authorities make
clear, an organization’s reliance on its routine practice to prove its
conduct in a specific case requires that it actually present “evidence of
the routine practice of [the] organization”—i.e., evidence of what the
organization’s practice in fact was. See also Eig v. Ins. Co. of N. Am.,
447 So. 2d 377, 379 (Fla. 3d DCA 1984) (holding that section 90.406
requires a party “to prove by competent evidence what its routine
practice is”). That evidence is entirely missing here. Assuming
without deciding that Ms. Andreas’s testimony about her training was
sufficient to establish some awareness that the Bank had a routine
practice for mailing—a debatable proposition—she never testified as
to what that practice was. Nor did she testify to any third party’s
practice for mailing default letters on behalf of the Bank, if in fact
using a third party was the Bank’s routine practice. The trial court was,
as a result, in the dark as to what the Bank routinely does with default
notices—whether it mails them itself, whether it uses a third party,
whether it uses McCalla Raymer, whether it does something else, and
what any third party does in terms of mailing. And without that
evidence, the trial court had no legally sufficient basis to infer that the
Bank mailed the Maces’ default letter in this case on account of it
having a routine practice for mailing them. See Soule v. U.S. Bank
Nat’l Ass’n, 253 So. 3d 679, 680 (Fla. 2d DCA 2018) (holding that
evidence of routine practice was insufficient because witness lacked
personal knowledge and therefore “could not provide competent,
substantial evidence of those practices”); Eig, 447 So. 2d at 378
(holding that organization could not rely on routine practice to
establish the signing of an agreement where its trial witness could not
testify to what the routine practice was); cf. Thorlton, 257 So. 3d at
601-02 (holding that plaintiff could rely on routine practice to
establish mailing where a witness with firsthand knowledge testified
to what the practice was). On the evidence the Bank provided, any
conclusion as to whether the Bank had a routine practice or what that
practice was would be sheer speculation.

Third, as far as records that might prove that the default notice was
mailed are concerned, the only record the Bank introduced was the
copy of the certified mail card. The copy of the card was a separate
exhibit from the copy of the default letter the Bank admitted into
evidence. The face of the card does not demonstrate any connection
to the default letter, as distinguished from some other piece of
correspondence; the card is, for example, undated and lacks any
indication of what correspondence it was intended to convey.
Furthermore, the copy of the card contains no reflection that it was
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ever placed in the mail and no return receipt showing its delivery to the
Maces. The most the card establishes, then, is that at some unspecified
time some person addressed a certified mail card to the Maces. See
Torres v. Deutsche Bank Nat’l Tr. Co., 256 So. 3d 903, 906 (Fla. 4th
DCA 2018) (concluding that a request for a return receipt with a
barcode at the top of a letter “establishes only that the letter was
created and printed,” not that it was mailed). One cannot reasonably
infer from that fact that the card was actually used to mail the default
letter or that both were actually put together in the mail—not any more
than one could reasonably infer from the fact that a default letter was
drafted that it was mailed. See Strod v. Lewenstark, 958 So. 2d 1138,
1140 (Fla. 4th DCA 2007) (explaining that an attached certified mail
receipt does not prove the letter was mailed where the receipt is
incomplete). That too would be speculation, not reasonable inference.

When Ms. Andreas’s hearsay testimony that the default letter was
mailed is excluded, there is no evidence left that shows that the Bank
mailed a default letter to the Maces. In two decisions that are materi-
ally indistinguishable from the facts here, our court has held that a
foreclosure plaintiff’s evidence that a default notice was mailed was
legally insufficient. In Knight, a foreclosure plaintiff’s only proof that
a default notice was mailed were documents that were admitted into
evidence over a well-taken hearsay objection. 43 Fla. L. Weekly
D348. We held that the evidence was legally insufficient because the
plaintiff “failed to introduce any admissible evidence that the default
letter was actually mailed to the Borrowers” and therefore “did not
meet its burden of proving it satisfied the condition precedent of
giving notice.” Id. (emphasis added). Likewise, in Spencer, we
reversed a final judgment of foreclosure based on the insufficiency of
the evidence that a default notice was mailed where the plaintiff’s only
evidence of mailing was the hearsay testimony of an employee of a
mortgage servicer who lacked personal knowledge of the facts and to
which the defendant, like the Maces here, repeatedly objected. 242 So.
3d at 1190-91. And the Fourth District reached the identical result in
Holt. 155 So. 3d at 507 (holding that foreclosure plaintiff’s evidence
of mailing was legally insufficient where it was based on inadmissible,
objected-to hearsay).

In similar circumstances—although not involving the mailing
issue—where without some wrongly admitted evidence, the remain-
ing evidence is insufficient to sustain a foreclosure judgment after a
nonjury trial, our court has found the evidence legally insufficient and
reversed. See Mathis v. Nationstar Mortg., LLC, 227 So. 3d 189, 193
(Fla. 2d DCA 2017) (holding that evidence was insufficient to prove
plaintiff’s standing after determining that the trial court incorrectly
allowed a witness to testify, over objection, to the contents of an
allonge in violation of the best evidence rule); Evans v. HSBC Bank,
USA, Nat’l Ass’n, 223 So. 3d 1059, 1062 (Fla. 2d DCA 2017)
(“Accordingly, the admission of the payment history into evidence
was erroneous. Consequently, HSBC Bank failed to present sufficient
evidence as to its damages.”); Channel v. Deutsche Bank Nat. Trust
Co., 173 So. 3d 1017, 1020 (Fla. 2d DCA 2015) (“Because those
documents were admitted in error, there is insufficient evidence to
support the amount due and owing under the loan.”); see also
Burdeshaw v. Bank of N.Y. Mellon, 148 So. 3d 819, 826 (Fla. 1st DCA
2014) (reversing due to evidentiary insufficiency where a foreclosure
plaintiff’s evidence of the amount due was hearsay and “no other
evidence was presented to support the amount owed on the note”).
This case is not different in any legally consequential respect, and our
precedents require that we reverse as well.

III.
The parties dispute—and have helpfully provided us with supple-

mental briefs about—whether on remand the Bank gets a new trial or
the Maces get an order of involuntary dismissal. How we make that

decision has been a hotly contested matter in residential foreclosure
cases, and our opinions on the subject have not always been explicit.
See generally Spencer, 242 So. 3d at 1191-95 (Salario, J., concurring)
(overviewing various outcomes courts have reached when remanding
residential foreclosure cases). Last year, our court clarified the proper
inquiry for “scope of remand” decisions in Tracey v. Wells Fargo
Bank, N.A., 264 So. 3d 1152, 1157-69 (Fla. 2d DCA 2019).

In Tracey, the plaintiff filed a complaint alleging payment defaults
on a note and mortgage without making any reference to a modifica-
tion of the loan the note and mortgage evidenced. Id. at 1154. At trial,
however, the plaintiff sought to proceed on a theory that the defendant
had breached the terms of certain loan modification agreements. Id.
Over the defendant’s objection, the trial court admitted the agreements
into evidence and granted the plaintiff’s motion to amend the
pleadings to conform to the evidence—namely to present a theory
based on the loan modification agreements that was not alleged in the
complaint. Id. We held that the trial court erred by granting the motion
to amend, reasoning that the defendant had been prejudiced by the late
amendment, and we reversed a final judgment the trial court rendered
in the plaintiff’s favor. Id. at 1155-56. Without the erroneous decision
to allow amendment, the plaintiff’s evidence at trial did not prove the
theory it alleged in its complaint. See id. at 1154.

We then addressed the proper scope of remand—whether the trial
court should on remand hold a new trial or enter an order of involun-
tary dismissal. See id. at 1157-69. We conducted a detailed review of
the applicable statutory and case law, emphasizing two key principles
throughout: (1) that interests of finality and fairness have yielded a
“long-standing aversion to remanding” a case for retrial when a party
fails to prove its case in the first trial, id. at 1161; and (2) that appellate
courts retain discretion to remand for further proceedings notwith-
standing a failure of proof in cases presenting exceptional circum-
stances in which the interests of equity and fairness call for an “extra
bite of the apple,” id. at 1162 (quoting Morton’s of Chicago, Inc. v.
Lira, 48 So. 3d 76, 80 (Fla. 1st DCA 2010)). We concluded as follows:

[W]hen fashioning remand for a civil appeal where the party with the
burden of proof fails to sufficiently plead the claim it presents at trial
or to establish a basis in admissible evidence for a claim at trial, an
appellate panel may exercise some level of equitable discretion to
consider the circumstances of a particular case. This discretion is
bounded by both the substantive relief sought within the appeal and
the strong preference for finality of trial proceedings. The prohibition
against proverbial multiple “bites at the apple” for trials remains
rooted as the leading, guiding principle to govern the scope of remand
and should serve as the default direction when these kinds of decisions
are being made. We agree with how the Morton’s court put it: only
“exceptional legal or factual” circumstances will justify a deviation
from this general prohibition.

Id. at 1168 (emphasis added) (quoting Morton’s, 48 So. 3d at 80). In
so holding, we rejected the argument that remand for a new trial is
necessarily required when a party relies in good faith on a trial court
ruling we later find to be erroneous—in Tracey, the trial court’s
decision on a motion to amend the pleadings. Id. at 1167 n.9, 1172-73
(Sleet, J., dissenting).

Applying that holding to the facts of the case, we concluded that
the default assumption against a retrial applied and found no excep-
tional circumstances warranting a different outcome. See id. at 1165.
Our analysis emphasized equities relating to the procedure in the trial
court and the reasons why the plaintiff’s proof was insufficient.
Among other things, we focused on the facts that the plaintiff failed to
explain why it waited until trial to raise the issue, that on appeal the
plaintiff confessed to an “inadvertent” pleading error, and that the
defendant would be prejudiced by “having to relitigate her defense in
piecemeal, seriatim trials while her adversary vacillates around what
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the alleged basis of its claims will ultimately be.” Id.
Informed by our decision in Tracey, we conclude that remand for

entry of an order of involuntary dismissal is the correct result in this
case.3 The Bank failed to present legally sufficient evidence that the
paragraph twenty-two letter was mailed, so remand for involuntary
dismissal is our default direction. And our record reflects no excep-
tional circumstances that would warrant a do-over. Without intending
to require a subsequent panel to consider any particular factors in
deciding whether to exercise its discretion to determine whether
exceptional circumstances warranting further proceedings exist, the
following facts are salient to us. The Bank’s proof was insufficient
because the only evidence of mailing it offered was inadmissible
because the testifying witness lacked personal knowledge and
conveyed only hearsay. That is not a close call; Ms. Andreas had no
relevant personal knowledge to convey, and the idea that testimony
about what other people and documents say is generally regarded as
inadmissible hearsay is the stuff of law school evidence classes. It
appears from the record that Ms. Andreas’s testimony was presented
to the trial court as though it was actually based on Ms. Andreas’s
“personal involvement” in mailing the letter—even though it was
quickly revealed that her personal involvement consisted of nothing
more than conversations with others and a review of documents.

Moreover, we see nothing in our record to suggest that had the trial
court excluded the evidence as the law requires, the Bank would have
been prepared to present other admissible evidence of mailing—Ms.
Andreas was the only witness it brought to trial. Given those facts, we
see no exceptional circumstances that justify a remand for a new trial.
See also Spencer, 242 So. 3d at 1194 (Salario, J., specially concurring)
(explaining that remanding for a new trial in similar circumstances
“seems to reward either (or both) a litigant’s insufficient trial prepara-
tion or a strategic decision that it might be able to convince a court to
admit clearly inadmissible evidence—precisely the kinds of results
the general rule against granting a new trial . . . is designed to avoid”).
Remanding for an involuntary dismissal in this case is consistent both
with the scope of remand analysis we clarified in Tracey and with
every published decision this court has rendered in which we have
reversed a foreclosure judgment because the plaintiff’s proof of
mailing a default letter was insufficient. See Soule, 253 So. 3d at 681
(remanding for entry of order of involuntary dismissal); Spencer, 242
So. 3d at 1191 (same); Knight, 43 Fla. L. Weekly D348 (same);
Edmonds, 215 So. 3d at 631 (same); Allen, 216 So. 3d at 688 (same).
Seen in that light, there is nothing exceptional about the circumstances
of this case.

IV.
Now we must address the dissent. The dissent concedes that Ms.

Andreas’s testimony about mailing inadmissible, and it all but
concedes that her testimony was the Bank’s sole evidence of mailing.4

The dissent boils down to an argument that our decision is in “conflict
with long-standing precedent” holding (1) that we are legally required
to consider inadmissible evidence—here, Ms. Andreas’s testimony—
in determining whether the evidence at a nonjury trial is legally
sufficient and (2) that when a party’s sole evidence on a point on
which it bears the burden of proof is inadmissible, we are legally
required to remand for a new trial. The dissent overclaims the
authorities upon which it relies and overlooks those most applicable
here.

The dissent’s objection that an appellate court reviewing the
sufficiency of the evidence to support a judgment after a nonjury trial
must consider improperly admitted, objected-to testimony is puzzling
because our dissenting colleague has previously authored an opinion
for a unanimous court doing the precise opposite—excluding
inadmissible evidence and holding the remainder legally insufficient.
See Doyle v. CitiMortgage, Inc., 162 So. 3d 340, 342 (Fla. 2d DCA

2015). In Doyle, the court held that a foreclosure plaintiff’s proof of
the amount of the defendant’s indebtedness was legally insufficient
because “the testimonial evidence presented to establish the total
amount of indebtedness was inadmissible hearsay and the total
amount of indebtedness is not supported by competent, substantial
evidence.”5 As shown in part II, our colleague is far from alone in
having evaluated evidentiary sufficiency in the context of a nonjury
trial in this way.

Furthermore, the dissent actually concedes that our decision in
Knight and the Fourth District’s decision in Holt stand for the
proposition that where a plaintiff’s sole proof of mailing is inadmissi-
ble, the evidence is insufficient to sustain a foreclosure judgment. And
although the dissent tries to cast Spencer as a case that did not involve
a determination that the plaintiff’s only evidence of mailing was
inadmissible, it does not read that opinion fairly. In Spencer, the
plaintiff’s evidence of mailing was, like the Bank’s here, the testi-
mony of an employee of a servicer who lacked personal knowledge.
242 So. 2d at 1190. Like the Maces here, the defendant objected to that
testimony on personal knowledge and hearsay grounds. Id. On appeal,
we agreed that the witness lacked personal knowledge and held the
evidence was insufficient. Id. at 1191. The requirement that a witness
have personal knowledge is, of course, a requirement of the evidence
code, and a determination that a witness lacks personal knowledge
means that the witness’s testimony is inadmissible. See § 90.604;
Leonard v. State, 192 So. 3d 1258, 1260 (Fla. 2d DCA 2016) (“[T]he
detective’s testimony on this point was inadmissible because it was
not based on personal knowledge.”). Spencer was thus quite plainly
a case where the plaintiff’s only evidence of mailing was inadmissible,
and we held the evidence insufficient. See also 242 So. 3d 1189
(Salario, J., specially concurring) (“The Spencers argue in this appeal
that the evidence was insufficient to sustain the judgment. They
correctly point out that Everhome’s sole trial witness, Ms. Knight,
lacked any personal knowledge . . . and that without her testimony the
evidence was insufficient as a matter of law. . . .”).

Thus, to agree with the dissent, we would have to ignore two
precedents of this court and one of a sister court that involve materially
identical facts. We would also have to ignore our court’s decisions in
Doyle, Evans, Channel, and Mathis and at least the First District’s
decision in Burdeshaw, all of which involve an appellate court
reviewing the sufficiency of the evidence after a nonjury foreclosure
trial and expressly excluding inadmissible, objected-to evidence from
its consideration of evidentiary sufficiency.6 These decisions cannot
be understood as anomalies. There are ample judicial opinions in a
variety of contexts outside foreclosure in which appellate courts
reviewing the sufficiency of the evidence after a nonjury proceeding
have excluded objected-to, inadmissible evidence from their consider-
ation in determining whether the evidence is legally sufficient. See,
e.g., Tallahassee Hous. Auth. v. Fla. Unemployment Appeals
Comm’n, 483 So. 2d 413, 414 (Fla. 1986) (“[T]he summary of
absences upon which the referee relied in denying Barron’s unem-
ployment compensation benefits was erroneously admitted into
evidence. Consequently, no substantial competent evidence supports
a finding of misconduct . . . .”); De Hoyos v. Bauerfeind, 286 So. 3d
900, 901, 904-05 (Fla. 1st DCA 2019) (reversing injunction against
domestic violence where movant’s sole evidence was inadmissible
hearsay and concluding that movant “did not provide competent,
substantial evidence to support the injunction”); D.J.S. v. State, 242
So. 3d 448, 449 (Fla. 2d DCA 2018) (holding that objected-to,
inadmissible hearsay was insufficient to prove value for purposes of
a grand theft delinquency adjudication); Washburn v. Washburn, 211
So. 3d 87, 91 (Fla. 4th DCA 2017) (holding, in a child support case,
that when improperly admitted hearsay was excluded “there is no
competent, substantial evidence of the husband making any income
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other than that from his business” and remanding with directions to
consider “only the evidence properly admitted”); Council v. State, 206
So. 3d 155, 156 (Fla. 1st DCA 2016) (reversing conviction after
nonjury trial for grand theft where the State’s evidence on value
“constituted inadmissible hearsay and was legally insufficient as a
matter of law to prove the stolen ring’s replacement value”); A.S. v.
State, 91 So. 3d 270, 271 (Fla. 4th DCA 2012) (reversing delinquency
adjudication because hearsay testimony “should have been stricken”
and “[w]ithout this evidence the record does not provide competent,
substantial evidence demonstrating the essential element of value”);
St. Augustine Marine Canvas & Upholstery, Inc. v. Lunsford, 917 So.
2d 280, 286 (Fla. 1st DCA 2005) (reversing award of medical benefits
by judge of compensation claims where the expert testimony support-
ing the award “was not admissible . . . and without his testimony there
was no competent, substantial evidence” supporting the award);
Henderson v. Henderson, 537 So. 2d 125, 128 (Fla. 1st DCA 1988)
(holding that evidence was insufficient to support factual finding in
support of modification of child custody where it was based solely on
inadmissible hearsay that “does not constitute competent, substantial
evidence”). Seen in this light, the dissent’s contention that our
decision today is a departure from precedent is difficult to understand.

Nonetheless, the dissent opens with the claim that the United States
Supreme Court’s decision in Lockhart v. Nelson, 488 U.S. 33 (1988),
requires that we consider objected-to, inadmissible evidence in
evaluating the sufficiency of the evidence of a nonjury trial. That is not
what Lockhart holds. The issue in Lockhart was not whether the
evidence in a nonjury trial was sufficient to support a judgment; it was
whether the double jeopardy clause precludes the retrial of a criminal
defendant after an appellate court reverses a conviction based on an
evidentiary error at a sentencing hearing before a jury. Id. at 34. The
Supreme Court distinguished reversals involving evidentiary errors
or other defects in procedure from reversals based “solely on eviden-
tiary insufficiency” and held that in the former circumstance, but not
the latter, double jeopardy does not preclude a retrial. Id. at 40. That
holding says nothing about whether a state court applying state law to
determine the legal sufficiency of the evidence to support a judgment
after a nonjury trial must consider evidence that was improperly
admitted over the appellant’s well-taken objection.7

The dissent also claims a departure from our court’s prior decision
in R.K. v. Department of Children & Family Services, 38 So. 3d 859
(Fla. 2d DCA 2010), but it misstates what that case says. In R.K., a
father appealed an order adjudicating his children dependent and
argued both that the trial court improperly admitted hearsay and that
the evidence was insufficient. Id. at 860. The dissent states that
“although both the evidentiary errors and the sufficiency of the
evidence argument were raised [in R.K.], this court reversed only on
the issue of evidentiary errors,” not the sufficiency of the evidence. 
But our opinion in R.K. said that

[m]ost of the evidence presented at the hearing was inadmissible
hearsay to which the Father made repeated and timely objections. To
the extent that the evidence was admissible, it was insufficient to
establish the trial court’s findings by a preponderance of the evidence.
Accordingly, we must reverse the trial court’s order and remand for
further proceedings.

Id. at 863 (emphasis added). R.K. thus did the opposite of what the
dissent claims: It addressed both admissibility and sufficiency,
excluded the inadmissible evidence, and then held that, without it, the
remaining evidence was insufficient.

The dissent correctly observes that in R.K. we remanded for further
proceedings, id., but that does not support its argument that R.K.
stands for the proposition that a reviewing court may not exclude
objected-to, inadmissible evidence in reviewing a sufficiency

argument. The directions we give for remand are a separate question
from whether the evidence is legally sufficient and, as we explained
in Tracey, have always been rooted in an appellate court’s consider-
ation of the particular circumstances of the individual case. 264 So. 3d
at 1165 (“Today we are simply recognizing what appellate courts have
always done when issuing directions on remand.”). R.K. did not
explain why it chose the remand directive it did in that case. The
dissent says that it remanded for a new trial because the evidentiary
error was harmful—the fact that the remaining evidence was insuffi-
cient established the harm, in the dissent’s telling—and the rule is that
we remand for a new nonjury trial when there has been a harmful
evidentiary error. That, however, is a rationale entirely of the dissent’s
creation; nothing in R.K. actually says what the dissent wants it to say.

The dissent asserts that the Maces have abandoned any challenge
to the inadmissibility of the Bank’s evidence of mailing because they
“do not ask this court to reverse the judgment” on that basis. That is
factually inaccurate. The Mace’s brief presents an argument titled
“The Bank Did Not Prove It Mailed The Notice Required By Para-
graph 22.” The body of that argument went as follows: (1) the Bank’s
sole evidence of mailing was inadmissible; (2) the inadmissible
evidence was objected to; and (3) “without admissible evidence
showing the Default Letter was mailed” the evidence was insufficient
to prove mailing. The brief then asks the court to reverse on that basis.

The dissent does not really mean that the Maces have failed to
present a clear and thorough argument for reversal that relies on the
admissibility of the Bank’s evidence; incontestably, they have. The
dissent means that the Maces were required to present that argument
separately from any argument concerning evidentiary sufficiency—
presumably under a different roman numeral and heading—because
admissibility and sufficiency require “separate analyses.” The reason
the dissent regards admissibility and sufficiency as requiring “separate
analyses” is that it believes that a court reviewing the sufficiency of
the evidence in a nonjury trial must consider erroneously-admitted,
objected-to evidence. The dissent’s assertion that admissibility and
sufficiency are separate issues does not prove the conclusion it wants
to reach—that an appellate court must consider erroneously admitted,
objected to evidence when reviewing evidentiary sufficiency after a
nonjury trial. It simply assumes it.

Furthermore, the dissent’s rigid approach to the presentation of
issues in an appellate brief fails on its own terms. The dissent cites
Florida Rule of Appellate Procedure 9.210(b)’s requirements that an
initial brief identify the issues on appeal and present argument with
respect to each issue but identifies nothing in the text of that rule and
cites no decision applying this rule to show that a party is forbidden
from undertaking two “separate analyses” within a single issue. This
omission is presumably because that is not what the rule says and
appellate courts deal with separate analyses within a single issue on
appeal all the time. For example, the evaluation of a single mixed
question of law and fact requires that a court answer different
questions and apply different standards of review. See generally
Jarrard v. Jarrard, 157 So. 3d 332, 337-38 (Fla. 2d DCA 2015)
(describing mixed questions of law and fact). Similarly, even
addressing a single evidentiary issue will often involve the separate
questions of whether the trial court correctly interpreted a rule of
evidence and whether the court’s specific evidentiary ruling was
within its discretion based on the facts of the case. See, e.g., Roop v.
State, 228 So. 3d 633, 639 (Fla. 2d DCA 2017). Seen in that light,
there is no reason we should deem an appellate argument regarding
admissibility abandoned simply because it was put under a heading
directed to evidentiary sufficiency and used as an argumentative
predicate for the ultimate conclusion that the evidence was insuffi-
cient. On the contrary, the dissent’s view of abandonment is quite
likely to surprise a good many appellate advocates and judges who
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have, as we have shown, written numerous briefs and opinions
making exactly the kind of argument the Maces have made here. See,
e.g., DeHoyos, 286 So. 3d at 901 (“De Hoyos argues that the trial court
erred by relying on child hearsay. . . . He argues that without the
inadmissible hearsay, no competent substantial evidence supports the
trial court’s finding. . . . We agree and reverse.”); Sas, 112 So. 3d at
779 (“Sas argues that Fannie Mae representative Jon Greenlee’s oral
testimony . . . was hearsay and, therefore, legally insufficient to
establish the amount of the debt. . . . We agree with this argument.”).

The precedential lynchpin for the dissent’s formalistic approach to
the presentation of the issues in this case is the Third District’s two-
paragraph opinion in Southeastern Fire Insurance Co. v. King’s Way
Mortgage Co., 481 So. 2d 530, 531 (Fla. 3d DCA 1985), which held
that a party’s argument that the evidence was insufficient because it
consisted solely of inadmissible testimony at a nonjury trial did not
warrant reversal. To be sure, the court in describing the facts noted that
“[a] separate point on appeal is not raised concerning the admissibility
of evidence,” id., but it is a bridge too far for the dissent to characterize
that factual recitation as a holding that a party wishing to present both
sufficiency and admissibility arguments must file a brief that reads
“Issue I: The Evidence Was Insufficient. Issue II: The Evidence Was
Inadmissible” in order to have his or her arguments considered by the
court of appeal. And the remaining authorities the dissent cites—
although numerous, to be sure—are so far removed from either
expressly or by fair implication supporting its argument that they
merit no discussion.8

Admittedly, the Southeast Fire decision did say—without citation
or analysis—that the trial court was required to consider all of the
evidence that it admitted in determining sufficiency. 481 So. 2d at
531. But it does not say that there was a proper objection to the
admissibility of the evidence, as was the case here, which, of course,
the trial court would have been free to reconsider at any time before
rendering judgment. See Silvestrone v. Edell, 721 So. 2d 1173, 1175
(Fla. 1998) (“[T]he trial court retains inherent authority to reconsider
and, if deemed appropriate, alter or retract any of its nonfinal rulings
prior to entry of the final judgment or order terminating an action
. . . .”); Spindler v. Brito-Deforge, 762 So. 2d 963, 964 (Fla. 5th DCA
2000) (“The ‘shifting sands’ of trial may cause a judge to rethink an
earlier evidentiary ruling based on a matured understanding of the
case.”). And it does not say anything about an appellate court’s review
of the sufficiency of the evidence when the trial court has improperly
admitted evidence over objection in a nonjury trial. Southeastern Fire
could easily have been a case of a party trying to assert an unpreserved
evidentiary problem by dressing it up as a sufficiency challenge. The
dissent reads that opinion too broadly to say that it states a rule that an
appellate court reviewing the sufficiency of the evidence at a nonjury
trial must consider evidence that the trial court improperly admitted
over an objection. The remaining cases the dissent cites also fail to
support that proposition.9

The dissent’s second objection that our only permissible option for
remand in this case is a new trial is inconsistent with the decisions of
our court and others that have remanded for an involuntary dismissal
after a nonjury trial when we have determined that a party’s only
evidence on a point on which it bears the burden of proof is inadmissi-
ble. It is also inconsistent with our decision in Tracey, which, as
described above, makes remand directions in these circumstances
discretionary with the appellate panel based on the circumstances of
the case, with a default in favor of not conducting a new trial.

The dissent says that Tracey does not apply here because that case
did not involve a determination that a party’s only evidence on an
issue on which it bore the burden of proof was inadmissible. That is a
factual difference between this case and Tracey, true enough, but not
one that matters. Tracey was a case in which, but for an erroneous

midtrial ruling on a motion to amend to conform to the evidence, the
plaintiff failed to prove its case (i.e., the one it pleaded). Quite
similarly, this case involves circumstances where, but for the trial
court’s erroneous midtrial ruling on an evidentiary question, the
plaintiff failed to prove its case because there was no proof but the
inadmissible evidence. As a matter of legal principle, there is no
reason why the remand directions in the former situation should be
determined any differently from the latter. Indeed, in Tracey we
explicitly treated the two questions as being analytically identical. 264
So. 3d at 1169 (certifying a question about remand directions “when
a party with the burden of proof in a civil case fails to plead the claim
presented at trial or to establish a basis in admissible evidence for a
claim at trial”).

Although the dissent argues that a new trial should be required in
cases involving admissibility problems because the proponent of the
evidence may be prejudiced because it relied on the trial court’s
evidentiary ruling in making decisions about what other evidence to
offer, that could just as well be said of the amendment ruling in
Tracey. Indeed, that is precisely the argument the dissent in Tracey
made. Id. at 1172-73 (Sleet, J., dissenting). And Tracey’s rejection of
that argument makes clear that a party’s arguable reliance on such a
ruling does not entitle it to remand for a new trial as a matter of law.10

See id. at 1163 n.7 (responding to the dissent’s argument that the
appellate identification of an evidentiary error should always result in
a new trial by explaining that “[t]here is no legal basis for such a
didactic approach to remand”). That said, neither does Tracey
foreclose an appellate court from considering such reliance in
determining whether exceptional circumstances justify remand for a
new trial.

The dissent argues that our decision today and other foreclosure
cases remanding for an entry of involuntary dismissal in similar
circumstances conflict with certain foreclosure opinions that have
remanded for a new trial. Compare Deutsche Bank Nat’l Tr. Co. v.
Baker, 199 So. 3d 967, 969 (Fla. 4th DCA 2016) (reversing and
remanding for the bank to introduce further evidence of damages),
with Holt, 155 So. 3d at 507 (reversing and remanding with instruc-
tions for the trial court to dismiss). But the dissent has identified
nothing in these cases that states the categorical rule it demands—
namely, that a new trial is required whenever an appellate court deems
the evidence legally insufficient because a party’s only evidence was
inadmissible and objected to. And in the absence of such a holding, the
fact that different courts have reached different remand decisions does
not demonstrate conflict. On the contrary, as Tracey explains, whether
to remand for involuntary dismissal or for a new trial is and always has
been a discretionary decision made by each appellate panel based on
the circumstances it sees in the cases. 264 So. 3d at 1161 n.5, 1163-66
(harmonizing varying remand directives and concluding that “[o]ur
conception of the principles that apply to remand directions in civil
appeals is not a new one at all” because “we are simply recognizing
what appellate courts have always done”). It is perfectly reasonable to
expect that courts can and will reach different remand decisions in
different cases.

V.
This case is not as complicated as the dissent would make it. The

Bank’s evidence was legally insufficient to prove that the default
notice was mailed because the Bank’s only evidence was inadmissible
hearsay to which the Maces objected. Our prior precedents in Knight
and Spencer are not distinguishable and require that we reach that
conclusion. Those decisions are consistent with decisions routinely
issued by this court and others standing for the proposition that an
appellate court reviewing the sufficiency of the evidence after a
nonjury trial may properly exclude inadmissible, objected-to evidence
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from its consideration. The only remaining question is whether, under
Tracey, we should give the Bank a second bite at the apple. Under the
circumstances here, we should not. We reverse the final judgment of
foreclosure and remand with instructions for the trial court to enter an
order of involuntary dismissal.

Reversed and remanded with instructions. (SILBERMAN, J.,
Concurs. BLACK, J., Dissents with opinion.)
))))))))))))))))))
(BLACK, Judge, Dissenting.) The Supreme Court has held that in
considering the sufficiency of the evidence, a trial court “considers all
of the evidence it has admitted” and that the reviewing court—this
court—must consider “this same quantum of evidence.” Lockhart v.
Nelson, 488 U.S. 33, 41-42 (1988). This court, pursuant to Lockhart
and other authorities cited herein, cannot simply disregard evidence
admitted by the trial court in reviewing whether the Bank presented
sufficient evidence to obtain the foreclosure judgment. The majority’s
resolution of this case is flawed because it merges two separate and
distinct issues, only one of which was raised by the Maces: the
sufficiency of M&T Bank’s evidence. The quantum of evidence
admitted at trial must be reviewed by this court and that evidence was
sufficient. And the Maces implicitly concede the sufficiency of the
admitted evidence in the issue they raise on appeal. I would affirm the
judgment; therefore, I dissent.

The majority concludes that reversal is required because the
Bank’s evidence was insufficient to overcome the Maces’ motion for
involuntary dismissal. The majority’s conclusion, however, rests upon
the compound conclusion that the Bank’s evidence was insufficient
only because of evidentiary errors made by the trial court. But the
majority fails to recognize that the alleged improper denial of a motion
for involuntarily dismissal based on the insufficiency of the evidence
is a distinct issue from alleged errors in the admission of evidence. The
Maces do not argue that reversal is required based on evidentiary
errors made by the trial court. And the law is clear that where a
judgment is premised on improperly admitted evidence under chapter
90, Florida Statutes, the error is not in the denial of a motion for
involuntary dismissal, directed verdict, or judgment of acquittal
identifying those evidentiary mistakes; the error is in the admission of
the evidence.

Where the error in admission of evidence is properly presented to
this court and cannot be deemed harmless, reversal and remand for a
new trial is required. But where the appellants have not sought a
determination that evidence was erroneously admitted or sought a
reversal on the basis of the erroneous admission of evidence, this court
cannot grant relief on that basis; we may only consider the issues
properly identified and briefed. In this case, we are not asked to
reverse the judgment on the basis of judicial error in the admission of
evidence; we are asked to review only the trial court’s finding of
sufficient evidence to defeat the Maces’ motion for involuntary
dismissal based on the totality of the evidence admitted by the trial
court. See Lockhart, 488 U.S. at 42.

I. The determinative issue on appeal
At the conclusion of the Bank’s case, the Maces moved for

involuntary dismissal, arguing in part that the Bank failed to present
competent evidence that the default letter had been sent. However,
there is a significant omission from the Maces’ argument below: at no
point did the Maces contend that the evidence which had been
admitted could not be considered as part of the Bank’s burden of
establishing compliance with paragraph twenty-two because it was
improperly admitted hearsay. The Maces now contend that because
the sufficiency of the Bank’s evidence was predicated upon inadmissi-
ble evidence, the motion for involuntary dismissal should have been
granted and therefore reversal and remand for dismissal is necessary.11

Whether the trial court correctly denied a motion for involuntary

dismissal is a distinct issue which may be raised in an appeal from a
final judgment. See, e.g., Perez v. Deutsche Bank Nat’l Tr. Co. ex rel.
JPMorgan Mortg. Acquisition Tr. 2007-CH4, 264 So. 3d 1117, 1119
(Fla. 2d DCA 2019). Likewise, the sufficiency of the evidence under
rule 1.530(e) is an issue separate and apart from any other issue which
may be raised. See, e.g., Correa v. U.S. Bank Nat’l Ass’n, 118 So. 3d
952, 954 (Fla. 2d DCA 2013). Rulings on evidentiary issues are also
discrete issues and may require reversal regardless of other claims of
error. See, e.g., Colson v. State Farm Bank, F.S.B., 183 So. 3d 1038,
1040 n.2 (Fla. 2d DCA 2015). Although related, these are independent
issues which this court may be asked to review. They require separate
analyses, and they are not interchangeable and should not be merged
into one error. See Wolkoff v. Am. Home Mortg. Servicing, Inc., 153
So. 3d 280, 283 (Fla. 2d DCA 2014) (“Because we are not reviewing
an evidentiary ruling, our standard of review is different than the
standard applied in [cases reviewing evidentiary rulings].”); R.K. v.
Dep’t of Children & Family Servs., 38 So. 3d 859, 860 (Fla. 2d DCA
2010) (recognizing that a claim of error in overruling objections to
hearsay evidence and a claim of legally insufficient evidence to
support adjudication are two separate appellate issues); cf. Deutsche
Bank Tr. Co. Ams. ex rel. Residential Accredit Loans, Inc. v. Harris,
264 So. 3d 186, 192 (Fla. 4th DCA 2019) (recognizing that the issue
raised was “whether the Bank presented evidence that the letter was
mailed[ ] and not the admissibility of the letter into evidence”).

The Maces do not ask this court to reverse the judgment on the
basis of the trial court’s evidentiary rulings. They do not seek reversal
premised on the trial court’s rulings as to the admissibility of Ms.
Andreas’s testimony, the paragraph twenty-two notice, or the return
receipt. As such, the Maces have waived an argument based on the
validity of the trial court’s rulings on the admission of evidence. See
Coolen v. State, 696 So. 2d 738, 742 n.2 (Fla. 1997) (“[F]ailure to
fully brief and argue these points constitutes a waiver of these
claims.”); Duest v. Dugger, 555 So. 2d 849, 852 (Fla. 1990) (“The
purpose of an appellate brief is to present arguments in support of the
points on appeal. Merely making reference to arguments below
without further elucidation does not suffice to preserve issues, and
these claims are deemed to have been waived.”).

The Maces’ argument “consists of an attack on the admissibility of
the testimony given by the plaintiff’s sole witness below. [But] [a]
separate point on appeal is not raised concerning the admissibility of
this testimony.” See Se. Fire Ins. Co. v. King’s Way Mortg. Co., 481
So. 2d 530, 531 (Fla. 3d DCA 1985); see also Roop v. State, 228 So.
3d 633, 642 (Fla. 2d DCA 2017) (concluding that an “argument that
ha[d] not been presented to us as a ground for reversal” could not
support reversal (emphasis added)); Advanced Chiropractic & Rehab.
Ctr. Corp. v. United Auto. Ins. Co., 103 So. 3d 866, 869 (Fla. 4th DCA
2012) (concluding that party had waived issue where it “did not rely
on th[e] purported errors as a basis for reversal in its appellate brief”
(emphasis added)). That is, the Maces have not asked this court to
review the trial court’s evidentiary rulings; the erroneous admission
of evidence is not the identified judicial error. Cf. Fla. R. App. P.
9.210(b) (requiring the initial brief to contain, among other things,
“subheadings that identify the issues presented for review,” “argu-
ment with regard to each issue,” and “a conclusion . . . setting forth the
precise relief sought”); Nat’l Car Rental Sys., Inc. v. Holland, 269 So.
2d 407, 410 (Fla. 4th DCA 1972) (“The function of assignments of
error is to identify the specific judicial act of which complaint is
made. . . . [A]ppeals are determined on the basis of identified judicial
error which has been made the subject of a proper assignment of error
. . . .”). Moreover, “[p]rofessional advocacy requires that the judicial
errors relied on for reversal should be stated in the brief with points
argued, even in the absence of a rule requiring it.” Fla. Citrus Comm’n
v. Owens, 239 So. 2d 840, 841 (Fla. 4th DCA 1969).
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The issue identified by the Maces is the Bank’s failure to prove that
it mailed the notice required by paragraph 22. At best, the Maces have
argued that the Bank failed to present sufficient evidence to establish
compliance with paragraph twenty-two of the mortgage as it related
to their motion for involuntary dismissal. The Maces contend “that the
trial court, at the close of all the evidence, should have disregarded the
testimony of the plaintiff’s sole witness because it was entirely
inadmissible—even though the trial court had previously admitted the
testimony during the trial.” See Se. Fire Ins. Co., 481 So. 2d at 531.
However, “[o]nce having admitted the testimony in evidence, the trial
court . . . was not free, as urged, to disregard this testimony on the
ground that it was inadmissible under the rules of evidence.” Id. This
court must, “accordingly, examine[ ] the testimony attacked in this
appeal” and determine whether “it constitutes sufficient, competent
evidence to support the judgment entered below.” Id.; accord Singer
v. Borbua, 497 So. 2d 279, 280 (Fla. 3d DCA 1986) (“A trial court,
however, is not privileged to disregard evidence admitted at trial when
considering a motion for directed verdict because all evidence
admitted before the jury[—including inadmissible hearsay—]must be
considered when ruling on such a motion.” (citing Se. Fire Ins. Co.,
481 So. 2d at 531)). Once the trial court admits testimony, it “is not
free to disregard it as inadmissible.” McCabe v. Hanley, 886 So. 2d
1053, 1056 (Fla. 4th DCA 2004). Simply stated, Ms. Andreas’s
testimony as admitted into evidence below was and remains for
purposes of appeal part of the prima facie case established against the
Maces. See McCabe, 886 So. 2d at 1056.

The supreme court has concluded an appellate court reviewing a
bench trial judgment “cannot presume the trial court disregarded
evidence that was specifically admitted” in reaching its judgment.
Petion v. State, 48 So. 3d 726, 737 (Fla. 2010). The presumption “that
the trial court judge rested its judgment on admissible evidence and
disregarded inadmissible evidence” is rebutted where there is “a
specific finding of admissibility or another statement that demon-
strates the trial court relied on the inadmissible evidence.” Id. And
while the majority correctly notes that a trial court is free to reconsider
its rulings at any time prior to rendering judgment, the beneficiary of
the original ruling must not be prejudiced by a change in the ruling.
See Willson v. Big Lake Partners, LLC, 211 So. 3d 360, 364-65 (Fla.
4th DCA 2017). The trial court abuses its discretion when it enters “a
mid- or post-trial change in the admission of evidence” and “the
affected party is prejudiced.” Id. (citing Garcia v. Emerson Elec. Co.,
677 So. 2d 20, 21 (Fla. 3d DCA 1996)). That is, the affected party
suffers a “surprise in fact” but is not permitted to present additional
evidence. See id. at 364 (quoting Binger v. King Pest Control, 401 So.
2d 1310, 1314 (Fla. 1981)); cf. John Hancock Mut. Life Ins. Co. v.
Zalay, 522 So. 2d 944, 946 (Fla. 2d DCA 1988) (“We find that the
defendants were entitled to rely on the trial court’s order directing a
verdict in their favor and, when the judge reversed this decision,
should have been permitted to submit additional evidence.”). In the
absence of an opportunity for the affected party to present new
evidence following a change in the ruling, the remedy for a trial
court’s reconsideration of an evidentiary ruling—even where the trial
court correctly determined that it erred in its original ruling—is a new
trial. Willson, 211 So. 3d at 365. A new trial is appropriate because
“[a] party who relies on a favorable trial court ruling should not be
placed at risk of being worse off than had the ruling been unfavorable
in the first instance” and “litigants must be granted an opportunity to
present their case under the correct[ ] ruling.” Moody v. Dorsett, 149
So. 3d 1182, 1184 (Fla. 2d DCA 2014) (quoting John Hancock Mut.
Life Ins., 522 So. 2d at 946); accord Gulf Eagle, LLC v. Park E. Dev.,
Ltd., 196 So. 3d 476, 479 (Fla. 2d DCA 2016).

This court’s precedent establishes that even where “virtually all of
the evidence” below is inadmissible hearsay, reversal on the basis of

insufficiency of the evidence is not appropriate. R.K. v. Dep’t of
Children & Family Servs., 38 So. 3d 859, 862 (Fla. 2d DCA 2010). In
R.K., “[m]ost of the evidence presented” to the trial court was
inadmissible hearsay. 38 So. 3d at 863. And although both the
evidentiary errors and the sufficiency of the evidence argument were
raised, this court reversed only on the issue of evidentiary errors:
“[W]e reverse the order of dependency with regard to the Father
because, as the Department properly concedes, virtually all of the
evidence that the trial court relied on for its findings was inadmissible
hearsay.” Id. at 862. The court noted that the admissible evidence was
otherwise “insufficient to establish the trial court’s findings” under the
required standard, thus establishing the harm in the trial court’s
erroneous evidentiary rulings which necessitating reversal and
remand for further proceedings. Id. at 863. We did not remand for
dismissal of the petition. Id. at 860-61; see also Universal Ins. Co. of
N. Am. v. Warfel, 82 So. 3d 47, 64 (Fla. 2012) (“Universal fails to
provide any authority that required the Second District to engage in
the factual inquiry of sufficiency prior to answering the legal inquiry
present[ed] . . . .”); cf. Channell v. Deutsche Bank Nat’l Tr. Co., 173
So. 3d 1017, 1020 (Fla. 2d DCA 2015) (“Because these documents
were admitted in error, there is insufficient evidence to support the
amount due and owing under the loan. Accordingly, while we affirm
the judgment of foreclosure, we must reverse and remand for further
proceedings to properly establish the amount due and owing.”). The
Fourth District has similarly declined to reach a sufficiency conclu-
sion where the evidence to be considered included improperly
admitted testimony. See A.G. v. Dep’t of Children & Families, 193 So.
3d 1097, 1099-1100 (Fla. 4th DCA 2016) (“Without A.J.’s testimony
and his out-of-court statements (all erroneously admitted), the
Department did not establish by a preponderance of the evidence that
the Father’s infant daughter was at substantial risk of future abuse . . . .
For this reason, we reverse the supplemental adjudication and remand
for a new hearing consistent with this opinion. We decline to address
in further detail the Father’s claim that the evidence was insufficient
and trust that on remand, the trial judge will apply the correct law
based on the evidence properly admitted.”); see also Bayview Loan
Servicing, LLC v. Luiciano Del Lupo, 208 So. 3d 97, 98 (Fla. 4th DCA
2017) (reiterating that an involuntary dismissal can only be entered
when the evidence—including erroneously admitted hearsay
evidence—fails to establish a prima facie case on the nonmoving
party’s claim).

The cases relied upon by the majority in equating legal sufficiency
with competent substantial evidence do not discuss admissibility as a
factor. See, e.g., Tsavaris v. NCNB Nat’l Bank of Fla., 497 So. 2d 1338
(Fla. 2d DCA 1986). They say nothing about evaluating only the
properly admitted evidence before the lower court; in fact, Wachovia
Mortgage, F.S.B. v. Goodwill, 199 So. 3d 346 (Fla. 4th DCA 2016),
concludes that the payment history, “erroneously admitted without the
proper foundation,” and witness testimony “were sufficient to present
a prima facie case.” Id. at 348. Doyle v. CitiMortgage, Inc., 162 So. 3d
340 (Fla. 2d DCA 2015), Evans v. HSBC Bank, USA, Nat’l Ass’n, 223
So. 3d 1059 (Fla. 2d DCA 2017), and Mathis v. Nationstar Mortgage,
LLC, 227 So. 3d 189 (Fla. 2d DCA 2017), do not rest their conclusions
solely upon the sufficiency of only the properly admitted evidence. In
Doyle, our conclusion was based on the absence of evidence to
support the figures other than the principal balance in the final
judgment, where only the loan payment history, establishing the
principal, had been admitted into evidence but there was no evidence
as to the other figures set forth in the final judgment. 162 So. 3d at 342.
I do concede, however, that there is some language in Doyle that
appears to be in conflict with this dissent, as pointed out by the
majority. In retrospect I can see how the following sentence can be
read as equating inadmissible evidence with lack of competent
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sufficient evidence: “[T]he testimonial evidence presented to establish
the total amount of indebtedness was inadmissible hearsay and the
total amount of indebtedness is not supported by competent, substan-
tial evidence.” Id. at 342. While the wording is unfortunate, it does not
change the result of Doyle, which is consistent with my position here.
The conclusion in Doyle is in line with both Wagner v. Bank of Am.,
N.A., 143 So. 3d 447 (Fla. 2d DCA 2014), and Sas v. Federal Nat’l
Mortgage Ass’n, 112 So. 3d 778 (Fla. 2d DCA 2013), both relied upon
in Doyle, and it rests on the absence of evidence supporting the figures
other than the principal balance included in the final judgment and not
on the improper admission of hearsay testimony reciting only “the
current amount due on the loan.” 162 So. 3d at 341-42.

In Evans, this court clearly concluded the witness’s “testimony
showed that HSBC Bank did not fail ‘to offer any evidence at all—
whether admissible or not.’ ” 223 So. 3d at 1064 (quoting Beauchamp
v. Bank of N.Y., 150 So. 3d 827, 829 n.2 (Fla. 4th DCA 2014)). The
Mathis opinion holds that Nationstar’s failure to produce the original
allonge to the note required reversal because in the absence of the
allonge there was insufficient evidence of Nationstar’s standing to
enforce the note where there was no evidence of the allonge being
unavailable or lost. 227 So. 3d at 193.12 In both Evans and Doyle, this
court followed its precedent in Sas and remanded for further proceed-
ings. See Evans, 223 So. 3d at 1064; Doyle, 162 So. 3d at 342.13 In
Mathis, applying its prior conclusions in summary judgment cases to
the facts in the bench trial at issue, this court followed the precedent set
forth in Wolkoff, 153 So. 3d at 283, and Russell v. Aurora Loan
Services, LLC, 163 So. 3d 639, 643 (Fla. 2d DCA 2015).

Moreover, the argument the Maces raise on appeal implicitly
concedes that the admitted evidence was sufficient to withstand
involuntary dismissal. Cf. Paeth v. U.S. Bank Nat’l Ass’n ex rel. C-
Bass Mortg. Loan Asset-Backed Certificates, Series 2006-RP2, 220
So. 3d 1273, 1275 (Fla. 2d DCA 2017) (“Paeth also argues that the
payment history was legally insufficient to support the trial court’s
determination of the amount of indebtedness because it is incom-
plete—an argument concerning the sufficiency of the admitted
evidence that is properly before this court in this appeal.”). However,
even had the Maces argued that the evidence as admitted was
insufficient, their argument would fail. Not only must this court
consider all of the evidence admitted below—properly or improp-
erly—in determining whether the Bank presented sufficient evidence
of its compliance with paragraph twenty-two of the mortgage but it
must construe that evidence in the light most favorable to the
nonmoving party, drawing “every reasonable conclusion or inference
based thereon” in favor of the nonmoving party. See Deutsche Bank
Nat’l Tr. Co. ex rel. Harborview Mortg. Loan Tr. 2006-8 v. Kummer,
195 So. 3d 1173, 1175 (Fla. 2d DCA 2016) (quoting Day v. Amini,
550 So. 2d 169, 171 (Fla. 2d DCA 1989)); see also Bayview Loan
Servicing, 208 So. 3d at 98 (“An involuntary dismissal or directed
verdict is properly entered only when the evidence considered in the
light most favorable to the non-moving party fails to establish a prima
facie case on the non-moving party’s claim.” (quoting McCabe, 886
So. 2d at 1055)).

This is not a case where the only evidence presented was a copy of
the default notice or evidence that the letter was drafted; the Bank
presented a certified mail receipt and testimony supporting the
mailing of the notice. The Bank’s witness was employed by the Bank,
an agent of which drafted and mailed the default letter; and the witness
personally reviewed the Bank’s business records, including the
electronic copies of the default letter and certified mail receipt,
indicating that the letter had been mailed to the Maces at the property
address on the date shown on the letter. And although the Maces
objected to the witness’s testimony, the Maces themselves “elicited

specific testimony from the witness supporting [the Bank’s] conten-
tion that the default notice was properly sent.” See Bank of Am., Nat’l
Ass’n v. Asbury, 165 So. 3d 808, 811 (Fla. 2d DCA 2015) (Silberman,
J., concurring specially). “In fact, based on [the Maces’] prodding, the
witness testified that [the Bank’s] business records would establish the
mailing.” See id. (Silberman, J., concurring specially). As argued by
the Maces below, the certified mail receipt “speaks for itself.” The
receipt in conjunction with the witness’s testimony allows for a
singular inference to be drawn: the paragraph twenty-two notice was
mailed to the Maces on the date indicated on the letter as confirmed by
the Bank’s business records. Sufficient evidence that the Bank mailed
the paragraph twenty-two notice was admitted at trial; thus, the trial
court did not err in denying the motion for involuntary dismissal or in
entering judgment in favor of the Bank.14

II. The applicability of chapter 90
Although the sufficiency of the evidence in this case is predicated

on evidence which I would conclude was erroneously admitted had
relief been sought on that issue, a defendant is not entitled to dismissal
or directed verdict “merely because evidence that is critical to the
court’s finding of sufficiency was improperly admitted.” See Barton
v. State, 704 So. 2d 569, 573 (Fla. 1st DCA 1997); see also Redd v.
State, 49 So. 3d 329, 335 n.3 (Fla. 1st DCA 2010) (“We are required
to consider even erroneously admitted evidence when reviewing the
denial of a motion for judgment of acquittal.” (citing Lewis v. State,
754 So. 2d 897, 902 (Fla. 1st DCA 2000))).

The rationale and rulings expressed in the significant body of
criminal law on this issue apply to civil proceedings because, except
as otherwise specified, there is no distinction in chapter 90 between
civil and criminal cases with regard to the admissibility of hearsay. See
§ 59.041, Fla. Stat. (2016) (“No judgment shall be set aside or
reversed, or new trial granted by any court of the state in any cause,
civil or criminal, on the ground of misdirection of the jury or the
improper admission or rejection of evidence or for error as to any
matter of pleading or procedure, unless in the opinion of the court to
which application is made . . . the error complained of has resulted in
a miscarriage of justice.” (emphasis added)); § 90.103(2), Fla. Stat.
(2016). Likewise, there is little distinction in the standard applicable
to motions for involuntary dismissal and directed verdict in civil cases
and motions for judgment of acquittal in criminal cases; in fact, “the
motion which triggers the ruling [on a motion for directed verdict] is
indistinguishable from its more modern criminal counterpart, the
motion for judgment of acquittal.” Meus v. Eagle Family Disc. Stores,
Inc., 499 So. 2d 840, 841 (Fla. 3d DCA 1986); see also Day, 550 So.
2d at 171 (“A motion for involuntary dismissal pursuant to Florida
Rule of Civil Procedure 1.420(b), which is used in nonjury trials, was
formerly known as a motion for directed verdict, and the same law is
applicable.” (citing Curls v. Tew, 346 So. 2d 1242, 1243 (Fla. 1st DCA
1977))). “The difference between the names used in criminal and civil
practice is ‘purely one of nomenclature,’ not one of substance.” Meus,
499 So. 2d a 841 (citing 2 Charles Alan Wright, Federal Practice and
Procedure § 461 (2d ed. 1982)); compare Williams v. State, 261 So.
3d 1248, 1252 (Fla. 2019) (“A defendant who moves for a judgment
of acquittal admits the facts in evidence and every conclusion
favorable to the State that may be reasonably inferred from said
evidence.”), with Harvey v. GEICO Gen. Ins. Co., 259 So. 3d 1, 6 (Fla.
2018) (“When reviewing a trial court’s ruling on a motion for directed
verdict, this Court views the evidence and all inferences of fact in the
light most favorable to the nonmoving party.” (quoting Christensen
v. Bowen, 140 So. 3d 498, 501 (Fla. 2014))).

Thus, precedent addressing the error alleged by the Maces but
occurring in criminal cases is applicable. And as the United States
Supreme Court explained in Lockhart, procedural errors in the
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admission of evidence do not require an acquittal even if that evidence
is crucial to the government’s case and without which the evidence
would be insufficient to support a conviction. 488 U.S. at 40. Rever-
sals based upon evidentiary insufficiency have “fundamentally
different implications” than reversals based upon the “incorrect
receipt or rejection of evidence.” Id. (quoting Burks v. United States,
437 U.S. 1, 15 (1978)). The latter “implies nothing” about the merits
of the case and is only a determination that the process by which the
case was tried was defective. Id. The Supreme Court has held that
reversals based on the “incorrect receipt” of evidence are distinguish-
able from reversals based on the insufficiency of the evidence. Burks,
437 U.S. at 15.

Some procedural errors, such as the failure to establish a predicate
for the admission of evidence or the failure to make required findings
to justify the admission of evidence, might be corrected on remand
and, if that is the case, the same evidence may be used again. Conse-
quently, the appellate courts must consider the sufficiency of the
evidence and alleged trial errors separately.

Barton, 704 So. 2d at 573; see also Moody v. State, 842 So. 2d 754,
757 n.1 (Fla. 2003) (concluding that motion for judgment of acquittal
was properly denied and citing Lewis, 754 So. 2d 897, for the
proposition that a reviewing court considers all evidence at trial,
including evidence erroneously admitted, when determining suffi-
ciency of the evidence to support a conviction); Pacheco v. State, 698
So. 2d 593, 596 (Fla. 2d DCA 1997) (rejecting the argument that
because the only evidence of an element necessary for conviction was
inadmissible hearsay acquittal was required; holding that retrial was
warranted where evidence was erroneously admitted even where
“without the inadmissible evidence there was insufficient evidence to
support a conviction” (quoting Lockhart, 488 U.S. at 40)); N.C. v.
State, 947 So. 2d 1201, 1204 (Fla. 1st DCA 2007) (“When determin-
ing whether the evidence is sufficient to withstand a motion for a
judgment of dismissal, the reviewing court must consider all evidence
adduced at the delinquency hearing, even evidence that is erroneously
admitted.”). As a result, even had the Maces argued below that the
court could not consider improperly admitted evidence when ruling
on their motion to dismiss, the law does not support reversal and
remand for dismissal.15 As clearly shown, in the context of a criminal
prosecution where double jeopardy is a paramount concern, remand
for a new trial is required in the face of a harmful evidentiary error—
even one raised as a basis for a motion for judgment of acquittal. Thus,
it is only equitable to conclude that in a civil case, where there is no
concern reaching the magnitude of double jeopardy, the improper
admission of evidence should result in a new trial even where the
evidentiary error was harmful, i.e., without the benefit of the error the
plaintiff failed to present a prima facie case. Where an erroneous
evidentiary ruling necessitates reversal retrial is not “the proverbial
‘second bite at the apple.’ ” Burks, 437 U.S. at 17. And it is certainly
an abuse of discretion to so hold.

On the issue the Maces raise, after reviewing the evidence in the
light most favorable to the Bank and drawing all inferences from that
evidence in the Bank’s favor, I find no basis to reverse and certainly
no basis to reverse for dismissal. In reversing the final judgment on the
premise asserted by the Maces, the majority has disregarded long-
standing precedent in both the civil and criminal contexts without
explanation as to why foreclosure cases can or should be treated
differently than any others.

III. The inconsistency in the law
I acknowledge that this majority is not the first to improperly

merge evidentiary errors with the sufficiency of the evidence and
suggest that Knight v. GTE Federal Credit Union, 43 Fla. L. Weekly
D348 (Fla. 2d DCA Feb. 14, 2018), on review SC18-790, stayed

pending disposition of Jackson v. Household Finance Corp. III,
SC18-357, Holt v. Calchas, LLC, 155 So. 3d 499 (Fla. 4th DCA
2015), and Burdeshaw v. Bank of N.Y. Mellon, 148 So. 3d 819 (Fla. 1st
DCA 2014), relied upon by the majority, are in conflict with long-
standing precedent. Knight correctly described the issue on appeal as
whether the trial court abused its discretion in admitting hearsay
evidence yet remanded for dismissal in contravention of this court’s
precedent, including precedent upon which Knight otherwise relied.
See Sas, 112 So. 3d at 780. Holt concluded that multiple evidentiary
errors had been committed but that the admission of hearsay to
support compliance with paragraph twenty-two “justifie[d] dismissal
of the entire case.” 155 So. 3d at 507. And Burdeshaw recognized the
evidentiary errors and relied upon cases remanding for further
proceedings based on similar evidentiary errors yet—based on the
borrowers’ motion to dismiss for lack of prosecution where there was
an absence of record activity for over one year—reversed and
remanded for dismissal. 148 So. 3d at 826-27. These cases do not
provide explanations based on the law of evidence or sufficiency of
the evidence for their results; they do not address precedent, including
precedent from their respective districts establishing that where an
element of the foreclosure action—damages—is proven by inadmissi-
ble evidence, remand for further proceedings and not dismissal is
appropriate. See, e.g., Sas, 112 So. 3d at 780; Beauchamp, 150 So. 3d
at 829; Mazine v. M&I Bank, 67 So. 3d 1129, 1131 (Fla. 1st DCA
2011). The majority here has likewise failed to explain the deviation
from precedent.

I also note that Soule v. U.S. Bank National Ass’n ex rel. BNC
Mortgage Loan Trust 2007-1 Mortgage Pass-Through Certificates,
Series 2007-1, 253 So. 3d 679 (Fla. 2d DCA 2018), Spencer v. Ditech
Financial, LLC, 242 So. 3d 1189 (Fla. 2d DCA 2018), and Allen v.
Wilmington Trust, N.A., 216 So. 3d 685 (Fla. 2d DCA 2017), cited by
the majority as cases reversing foreclosure judgment because the
banks’ proof of mailing default letters was insufficient, did not involve
evidence which was deemed insufficient because it was inadmissible.
Rather, Soule and Allen were straight-forward insufficient evidence
cases and are therefore inapposite to the majority’s resolution here.
And while Spencer notes that the witness’s testimony was objected to
as hearsay, Spencer clearly concludes that “[t]his evidence”—the
totality of the witness’s testimony described in the opinion—“was
insufficient to show that the default letter was actually sent.” 242 So.
3d at 1190-91 (focusing on the lack of personal knowledge and what
the witness “had never” done and what “had not” taken place). Simply
stated, this is not a failure of proof case; it is a case where evidence
used to establish a prima facie claim was erroneously admitted by the
trial court and the error cannot be deemed harmless. See § 59.041; see
also Tracey v. Wells Fargo Bank, N.A. ex rel. Certificateholders of
Banc of Am. Mortg. Secs., Inc., 2007-2 Tr., Mortg. Pass-Through
Certificates, Series 2007-2, 264 So. 3d 1152, 1170-71 (Fla. 2d DCA
2019) (Sleet, J., dissenting) (discussing the distinction between a
prima facie case based on erroneous trial court rulings and a complete
failure of proof); cf. Levy v. Ben-Shmuel, 255 So. 3d 493, 494 (Fla. 3d
DCA 2018).

Moreover, the majority has failed to recognize conflict with other
cases in the foreclosure context. See Cassell v. Green Planet Servic-
ing, LLC, 188 So. 3d 104, 105 (Fla. 5th DCA 2016) (“Without that
evidence, Green Planet could not establish either Cassell’s default or
its own compliance with the mortgage’s notice requirements.
Accordingly, we reverse the final judgment of foreclosure and remand
for a new trial.”); Helton v. Bank of Am., N.A., 187 So. 3d 245, 247-48
(Fla. 5th DCA 2016) (reversing and remanding for further proceed-
ings on the issue of compliance with paragraph twenty-two where but
for improperly admitted hearsay there was insufficient evidence to
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establish compliance with the notice requirement); Webster v. Chase
Home Fin., LLC, 155 So. 3d 1219, 1220 (Fla. 5th DCA 2015)
(reversing and remanding for further proceedings “on the issue of
proof” related to the required default notice where the trial court
improperly admitted hearsay evidence); see also Sas, 112 So. 3d at
780 (addressing the element of damages being proven through
hearsay); Deutsche Bank Tr. Co. Ams. ex rel. Residential Accredit
Loans, Inc., Mortg. Asset-Backed Pass-Through Certificates Series
2006-QO1 v. JB Inv. Realty, LLC, 274 So. 3d 1114, 1116 (Fla. 4th
DCA 2019) (same); Bayview Loan Servicing, 208 So. 3d at 99;
Deutsche Bank Nat’l Tr. Co. v. Baker, 199 So. 3d 967, 969 (Fla. 4th
DCA 2016) (same).

IV. Conclusion
I would affirm the judgment. Based on the evidence admitted

during the bench trial, the entirety of which was correctly relied upon
by the trial court in considering whether the Bank had presented
sufficient evidence of its compliance with paragraph twenty-two of
the mortgage, the trial court denied the Maces’ motion for involuntary
dismissal. In reviewing the trial court’s ruling, this court in turn must
consider all of the evidence relied upon by the trial court. That
evidence compels this court to affirm the denial of the motion for
involuntary dismissal and the determination necessarily reached by
the trial court: that the Bank made a prima facie showing that it had
complied with the requirements of paragraph twenty-two of the
mortgage.16 In reversing on the basis argued by the Maces the majority
effectively holds that errors in evidentiary rulings result in involuntary
dismissal of the case, without justification for doing so under the rules
of evidence.

I suggest that given the ever-growing body of foreclosure law and
the inter- and intradistrict conflicts which now exist, a question of
great public importance should be certified:

CAN THE REVIEWING COURT DISREGARD ERRONEOUSLY
ADMITTED EVIDENCE IN REVIEWING THE ARGUMENT
THAT INSUFFICIENT EVIDENCE SUPPORTING A CLAIM
WAS PRESENTED BELOW?

))))))))))))))))))
1Here, the Bank was technically the servicer on the loan, and the evidence

established that it was entitled to enforce the note as a holder. See § 673.3011(1), Fla.
Stat. (2015). No one has argued that this affects the applicability of the notice
requirements of the mortgage.

2The Bank did not attempt to prove, and has not argued in either the trial court or
here, that the evidence was sufficient to show that the default notice was actually
delivered to the Maces.

3In nonjury cases where a party has not moved for involuntary dismissal but
nonetheless shows on appeal that the evidence is insufficient to support the judgment,
see Fla. R. Civ. P. 1.530(e), the correct instruction would be to enter a judgment in favor
of the appellant, see Winchel v. Pennymac Corp., 222 So. 3d 639, 646 n.5 (Fla. 2d DCA
2017).

4The dissent inaccurately characterizes the certified mail card as “indicating that the
letter had been mailed to the Maces,” but as explained in part II, there was no evidence
that the card was used to mail the default notice or that the default notice was mailed.
The dissent also implies that the fact that some of Ms. Andreas’s testimony about the
default letter was elicited by the Maces’ counsel is important—for what reason, it does
not say—but fails to note that the testimony was elicited by the Maces’ counsel in
support of the argument that Ms. Andreas lacked personal knowledge of the matters to
which she testified.

5The dissent’s attempt to characterize Doyle as a case of unfortunate wording is not
convincing. It says that Doyle rests on the absence of proof to support certain figures in
the final judgment but overlooks that those figures were simply component parts of the
total amount of indebtedness, proof of which is necessary to secure a foreclosure
judgment. See Ernest v. Carter, 368 So. 2d 428, 429 (Fla. 2d DCA 1979). The final
judgment in Doyle stated a total amount of indebtedness and identified it as being
comprised of five items. Doyle, 162 So. 3d at 341 & n.3. The problem Doyle identified
was that while there was admissible evidence supporting the principal component—a
payment history—the only other evidence supporting the total amount of the
indebtedness was hearsay testimony as to the total amount. Id. at 341-42. Doyle held
that “the testimonial evidence . . . was inadmissible hearsay and the total amount of
indebtedness is not supported by competent substantial evidence.” Id. at 342. This
reads like a holding predicated on admissibility and not a case of words not expressing

the court’s true meaning. That is made clear by Doyle’s reliance on Sas, which also held
that the evidence of the total amount of evidence insufficient because the plaintiff’s
only evidence was inadmissible hearsay. See Sas, 112 So. 3d at 779.

6The dissent’s effort to characterize Evans and Mathis as not involving sufficiency
problems created by our determination on appeal that the plaintiff’s only evidence on
a point was inadmissible is, like its effort to distinguish Doyle, contradicted by what
those decisions explicitly state. See Evans, 223 So. 3d at 1062 (Fla. 2d DCA 2017)
(“[T]he admission of the payment history into evidence was erroneous. Consequently,
HSBC Bank failed to present sufficient evidence as to its damages.”) (emphasis added);
Mathis, 227 So. 3d. at 192-93 (finding plaintiff’s proof of standing “insufficient” where
it failed to produce an original allonge and the “testimony regarding the contents of the
allonge was inadmissible under the best evidence rule”).

7The court in Lockhart did draw an analogy to a motion for a judgment of acquittal
and say that “[a] trial court in passing on such a motion considers all of the evidence it
has admitted, and to make the analogy complete it must be that same quantum of
evidence which is considered by the reviewing court.” 488 U.S. at 41-42.  But that was
dicta—again, the issue was double jeopardy in the context of a sentencing hearing
before a jury—and at all events is not determinative of how a state court applying state
rules to the review of the sufficiency of the evidence after a nonjury trial must conduct
that analysis. The criminal cases the dissent says later in the opinion control by analogy
likewise involve the double jeopardy issue, a review of the sufficiency of the evidence
after a jury trial, or something different altogether. See Burks v. United States, 437 U.S.
1, 17 (1978) (addressing when the double jeopardy clause requires a retrial and
explicitly stating that “this is not the appropriate occasion to re-examine in detail the
standards for appellate reversal on the grounds of insufficient evidence”); Moody v.
State, 842 So. 2d 754, 756 n.1 (Fla. 2003) (one-sentence summary affirmance of a
sufficiency issue following a jury trial); Redd v. State, 49 So. 3d 329, 332 n.1 (Fla. 1st
DCA 2010) (jury trial); N.C. v. State, 947 So. 2d 1201, 1204 (Fla. 1st DCA 2007)
(addressing motion for judgment of acquittal in a delinquency case where the
evidentiary error was the trial court’s failure to make findings supporting the admission
of certain evidence); Barton v. State, 704 So. 2d 569, 573 (Fla. 1st DCA 1997) (double
jeopardy and jury trial); Pacheco v. State, 698 So. 2d 593, 596 (Fla. 2d DCA 1997)
(double jeopardy and jury trial). With respect to those cases addressing the sufficiency
of the evidence after a jury trial, we acknowledge that a different rule may well govern
there given the differences between a jury and nonjury trial. But that is not an issue we
need here to address.

8See Perez v. Deutsche Bank Nat’l Tr. Co., 264 So. 3d 1117, 1119 (Fla. 2d DCA
2019) (holding that the evidence was insufficient, but saying or implying nothing about
whether admissibility is a factor); Roop, 228 So. 3d at 642 (holding that an argument
not presented in the initial brief at all should not be considered and saying nothing or
implying nothing about argument headings covering “separate analyses”); Colson v.
State Farm Bank, F.S.B., 183 So. 3d 1038, 1040 n.2 (Fla. 2d DCA 2015) (noting that
no argument about the admissibility of evidence had been made on appeal, but saying
or implying nothing about how such arguments must be presented); Wolkoff v. Am.
Home Mortg. Servicing, Inc., 153 So. 3d 280, 283 (Fla. 2d DCA 2014) (noting that
different standards of review apply to sufficiency and admissibility questions, but
saying or implying nothing about how the issues must be briefed); Correa v. U.S. Bank,
N.A., 118 So. 3d 952, 954 (Fla. 2d DCA 2013) (holding that the evidence was
insufficient, but saying or implying nothing about whether admissibility is a factor);
Deutsche Bank Deutsche Bank Tr. Co. Ams. v. Harris, 264 So. 3d 186, 192 (Fla. 4th
DCA 2019) (noting that no argument about the admissibility of evidence had been
made on appeal, but saying or implying nothing about how such arguments must be
presented); Nat’l Car Rental Sys., Inc. v. Holland, 269 So. 2d 407, 410 (Fla. 4th DCA
1972) (discussing former appellate rule 3.5 requiring the filing of assignments of error
and saying nothing about argument headings covering “separate analyses”); Florida
Citrus Comm’n v. Owens, 239 So. 2d 840, 841 (Fla. 4th DCA 1969) (discussing the
assignments of error requirement of former rule 3.7(f)(4) and saying nothing about
argument headings involving “separate analyses”).

9See McCabe v. Hanley, 886 So. 2d 1053, 1056 (Fla. 4th DCA 2004) (holding that
a trial court in a nonjury trial is not free to disregard evidence it has admitted without
revisiting its evidentiary ruling, but not holding that the evidence was in fact
inadmissible and saying nothing about an appellate court’s review of the sufficiency
of the evidence when the plaintiff’s only evidence is inadmissible); Singer v. Borbua,
497 So. 2d 279, 280 (Fla. 3d DCA 1986) (addressing a trial court’s consideration of a
motion for directed verdict in a jury trial and also explaining that “aside from this
disputed evidence, there was sufficient circumstantial evidence” to support the verdict).

10This is not, as the dissent suggests, a situation where the Bank’s failure to prove
mailing is “the result of judicial error.” Levy v. Ben-Shmuel, 255 So. 3d 493, 497 n.4
(Fla. 3d DCA 2018). Levy explains that a case can be remanded for a new trial on
damages where, for example, a trial court “erred in applying incorrect methodology for
computing plaintiff’s measure of damages,” “precluded plaintiff from pleading and
proving damages,” or “erred in jury instruction given to jury on measure of damages.”
Id. (first citing R & B Holding Co. v. Christopher Advert. Grp., Inc., 994 So. 2d 329
(Fla. 3d DCA 2008); then citing Sharick v. Se. Univ. of the Health Scis., Inc., 780 So.
2d 136 (Fla. 3d DCA 2000); and then citing Alonso v. Fernandez, 379 So. 2d 685 (Fla.
3d DCA 1980)). Each scenario involves a trial court cutting off a plaintiff’s ability to
prove an element of the case. The dissent cites to other cases where an appellate court
determined that a trial court’s error or change in position warranted a retrial, but each
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involves a situation where the error or change prevented the plaintiff from proving his
case or where the remaining evidence needed to be reweighed by a jury. See Futch v.
Fla. Dep’t Highway Safety & Motor Vehicles, 189 So. 3d 131, 134 (Fla. 2016) (Canady,
J., dissenting); Special v. W. Boca Med. Ctr., 160 So. 3d 1251, 1261 (Fla. 2014);
Willson v. Big Lake Partners, LLC, 211 So. 3d 360, 364-65 (Fla. 4th DCA 2017);
Moody v. Dorsett, 149 So. 3d 1182, 1184 (Fla. 2d DCA 2014). Here, the Bank had a full
and fair opportunity to present evidence of mailing and instead chose to bring a single
witness who had no personal knowledge of the matter. There is nothing here to suggest
that, had the trial court properly excluded Ms. Andreas’s testimony, the Bank would
have been prepared to prove mailing through some other evidence. In no sense can the
Bank’s failure to prove its case here be said to have been caused by the trial court’s
mistaken evidentiary rulings.

11It is worth noting that generally “the trial court should be afforded an opportunity
to correct the error before the aggrieved party seeks reversal of the order on appeal.”
Pensacola Beach Pier, Inc. v. King, 66 So. 3d 321, 324 (Fla. 1st DCA 2011).  And
while rule 1.530(e) provides that “a motion for rehearing, for new trial, or to alter or
amend the judgment” is unnecessary “[w]hen an action has been tried by the court
without a jury,” it is implicit in the rule “that, in all other instances in which there is a
concern about a judgment, it is necessary to file one of the enumerated motions to
preserve the issue for appeal.” Pensacola Beach Pier, 66 So. 3d at 324 (quoting Fla. R.
Civ. P. 1.530(e)). The enumerated motions under rule 1.530 require further proceed-
ings. See, e.g., Heidkamp v. Warren, 990 So. 2d 1, 2 (Fla. 2d DCA 2007). Therefore,
given that rule 1.530(e) provides that a listed motion is unnecessary for appellate
review of the sufficiency of the evidence, I am unconvinced that reversal based on
insufficiency of the evidence pursuant to the rule requires dismissal rather than a new
trial in all instances. See Sanabria v. Pennymac Mortg. Inv. Tr. Holdings I, LLC, 197
So. 3d 94, 95 n.1 (Fla. 2d DCA 2016) (discussing failure to preserve standing argument
via motion for involuntary dismissal and stating that “[w]e cannot attempt to unravel
this confusion because the homeowners failed to adequately preserve the issue of
plaintiff’s standing in their motion for involuntary dismissal”); Loundin v. Bayview
Loan Servicing, LLC, 208 So. 3d 789, 790 (Fla. 3d DCA 2016) (holding that failure to
raise specific argument with regard to paragraph twenty-two notice below prevented
review on appeal); U.S. Bank, Nat’l Ass’n v. Angeloni, 199 So. 3d 492, 494 (Fla. 4th
DCA 2016) (declining to consider application of lost note statute because borrowers
failed to raise argument in moving for involuntary dismissal); see also E & Y Assets,
LLC v. Sahadeo, 180 So. 3d 1162, 1163 (Fla. 4th DCA 2015) (stating that “[a]ppellant
is correct that dismissal should not have also been based on the failure of the mortgagee
to perform a condition precedent,” where the condition precedent was waived).

12This court further supported its conclusion regarding the necessity of admitting
the original allonge by noting that “surrendering the original promissory note and
allonge [i]s necessary ‘to remove it from the stream of commerce and prevent the
[potential] negotiation of the note to another person.’ ” Mathis, 227 So. 3d at 193 n.2
(second alteration in original) (quoting Heller v. Bank of Am., N.A., 209 So. 3d 641, 644
(Fla. 2d DCA 2017)). This is true regardless of the admissibility of additional evidence.

13The additional cases cited by the majority as examples of appellate courts’
excision of improperly admitted evidence in determining whether sufficient evidence
had been presented turn not on the sufficiency of the evidence under rule 1.530(e) but
on whether the evidentiary errors committed were harmful and thus necessitated further
proceedings or on the failure to establish the charged degree of the criminal offense. In
none of the cases was dismissal of the action the directive on remand.

14I note that had the trial court in this case granted the involuntary dismissal,
reversal would be required because evidence of compliance with the notice requirement
had been presented. See Deutsche Bank Tr. Co. Ams. ex rel. Residential Accredit Loans,
Inc., Mortg. Asset-Backed Pass-Through Certificates Series 2006-QO1 v. JB Inv.
Realty, LLC, 274 So. 3d 1114, 1116 (Fla. 4th DCA 2019) (“Having admitted that
evidence, the trial court erred by granting an involuntary dismissal.”); Wells Fargo
Bank, N.A. v. Eisenberg, 220 So. 3d 517, 523 (Fla. 4th DCA 2017) (“When considered
in the light most favorable to Bank, the evidence regarding the incomplete payment
history was sufficient to establish a prima facie case on damages. Having admitted that
evidence, the trial court erred by granting Borrower’s motion for involuntary
dismissal.”). Even where some of the evidence of compliance with paragraph twenty-
two was hearsay erroneously admitted at trial, sufficient evidence of compliance had
been presented, precluding involuntary dismissal. See Deutsche Bank Nat’l Tr. Co. ex
rel. Gsamp Tr. 2007-HSBC1 Mortg. Pass-Through Certificates, Series 2007-HSBC1
v. Baker, 199 So. 3d 967, 968-69 (Fla. 4th DCA 2016).

15Had the Maces contended that reversal is required based on the trial court’s
evidentiary ruling errors—an issue they do not raise—a new trial would undoubtedly
be necessary. See Cassell v. Green Planet Servicing, LLC, 188 So. 3d 104, 105 (Fla. 5th
DCA 2016) (reversing on evidentiary errors and noting that without the inadmissible
evidence “Green Planet could not establish either Cassell’s default or its own
compliance with the mortgage’s notice requirements”); M.S. v. Dep’t of Children &
Families, 6 So. 3d 102, 105 (Fla. 4th DCA 2009) (reversing on evidentiary error issue
and declining to address the claim that the evidence was insufficient “because the
sufficiency of the evidence depend[ed] in considerable part on the [inadmissible]
evidence”). Harmful evidentiary errors require remand for a new trial rather than
dismissal, a conclusion which is consistent in both civil and criminal cases. See, e.g.,
Special v. W. Boca Med. Ctr., 160 So. 3d 1251, 1261 (Fla. 2014) (holding that a new
trial was required where evidentiary errors were not harmless); Corona v. State, 64 So.

3d 1232, 1245 (Fla. 2011) (holding that defendant was entitled to a new trial where
evidence should have been excluded and “there was minimal additional evidence on
which to convict”); Saul v. John D. & Catherine T. MacArthur Found., 499 So. 2d 917,
920 (Fla. 4th DCA 1986) (“[W]e hold that the trial court erred in overruling Saul’s
objection to the admissibility of the evidence in question requiring reversal for a new
trial.”). The remedy of a new trial is appropriate because had the trial court properly
sustained the objections below, the proponent of the evidence would have had an
opportunity to lay the foundation, elicit nonhearsay testimony, or otherwise present its
case; the court would not have granted dismissal unless the proponent of the
evidence—having received correct evidentiary rulings—failed to present a sufficient
case. See Futch v. Fla. Dep’t of Highway Safety & Motor Vehicles, 189 So. 3d 131, 134
(Fla. 2016) (Canady, J., dissenting) (“When an error made in a ruling on an evidentiary
question is identified in a review proceeding, the result is not an automatic victory for
the party aggrieved by the error. It is an ‘elementary’ principle of the appellate process
that ‘where findings are infirm because of an erroneous view of the law, a remand is the
proper course . . . .’ ” (quoting Pullman-Standard v. Swint, 456 U.S. 273, 292 (1982)));
Masci Corp. v. Fortiline, Inc., 202 So. 3d 434, 436 (Fla. 5th DCA 2016) (reversing and
remanding for a new trial and stating that “[h]ad Exhibit 115 been properly excluded,
the trial court may have arrived at different conclusions [regarding the motion for
involuntary dismissal]”); cf. State v. Hampton, 44 So. 3d 661, 666 (Fla. 2d DCA 2010)
(“[H]ad [counsel] made a timely objection to the admissibility of [the evidence], the
trial court would not have granted an acquittal. Instead, it would merely have denied the
admission of the exhibit until the State properly presented the evidence needed to
establish chain of custody.”).

16Although the majority cites Tracey, 264 So. 3d at 1168, for the proposition that
remand for involuntary dismissal is appropriate, the error alleged and resolved in
Tracey was the trial court’s ruling permitting Wells Fargo to amend its complaint to
conform with the evidence presented at trial; the sufficiency of the evidence to
foreclose was not at issue. As stated by the majority, Tracey involved a ruling on a
midtrial motion to amend the pleadings and not a ruling on the admissibility of
evidence; thus Tracey’s statement that it governs remand instructions when a party fails
“to establish a basis in admissible evidence for a claim at trial” is dicta and inapplicable
here. See Gonzalez v. Fed. Nat’l Mortg. Ass’n, 276 So. 3d 332, 335 (Fla. 3d DCA
2018), review denied, No. SC18-2064, 2019 WL 3856470 (Fla. Aug. 18, 2019). “One
of the basic principles of appellate law is that the holding of a decision cannot extend
beyond the facts of the case.” Miccosukee Tribe of Indians v. Lewis Tein, P.L., 227 So.
3d 656, 661 (Fla. 3d DCA 2017). Language which is not necessary to the determination
of the issue before the court is dicta. Hilkmeyer v. Latin Am. Air Cargo Expediters, Inc.,
94 So. 2d 821, 825 (Fla. 1957); see State v. Yule, 905 So. 2d 251, 259 n.10 (Fla. 2d DCA
2005) (Canady, J., concurring specially) (“A holding consists of those propositions
along the chosen decisional path or paths of reasoning that (1) are actually decided, (2)
are based upon the facts of the case, and (3) lead to the judgment. If not a holding, a
proposition stated in a case counts as dicta.” (quoting Michael Abromowicz & Maxwell
Stearns, Defining Dicta, 57 Stan. L. Rev. 953, 1065 (2005)).

*        *        *

Insurance—Attorney’s fees—Sinkhole claims—Statute precludes
award of attorney’s fees in connection with claim for sinkhole damage
involving Florida Insurance Guaranty Association—Question
certified: Does the language in section 631.54(3)(c) regarding attorney's
fees in connection with a sinkhole loss operate to prevent a sinkhole
claimant from receiving fees from FIGA under section 631.70?

FLORIDA INSURANCE GUARANTY ASSOCIATION, Appellant, v. JOSE
VALDEZ and CARMEN VALDEZ, Appellees. 2nd District. Case No. 2D18-3789.
March 25, 2020. Appeal from the Circuit Court for Pasco County; Linda H. Babb,
Judge. Counsel: Dorothy V. Difiore and Karen S. Shimonsky of Quintairos, Prieto,
Wood & Boyer, Tampa, for Appellant. George A. Vaka and Kurt J. Rosales of Vaka
Law Group, P.A., Tampa, for Appellees.

(KELLY, Judge.)  Florida Insurance Guaranty Association (FIGA)
appeals an order awarding Jose and Carmen Valdez attorney’s fees
and costs in their action arising from a sinkhole claim.1 In the recent
decision of Heid v. Florida Insurance Guaranty Ass’n, No. 2D18-737,
2020 WL 1070948 (Fla. 2d DCA Mar. 6, 2020), this court held that
the specific language of section 631.54(3)(c), Florida Statutes (2012),
precludes an award of attorney’s fees in connection with a claim for
sinkhole damage involving FIGA. Id. at *3. Accordingly, we reverse.
As in Heid, we certify the following question to the Florida Supreme
Court as a matter of great public importance:

DOES THE LANGUAGE IN SECTION 631.54(3)(c) REGARDING
ATTORNEY’S FEES IN CONNECTION WITH A SINKHOLE
LOSS OPERATE TO PREVENT A SINKHOLE CLAIMANT
FROM RECEIVING FEES FROM FIGA UNDER SECTION
631.70?
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See id. at *4.
Reversed; question certified. (MORRIS and BADALAMENTI,

JJ., Concur.)
))))))))))))))))))

1FIGA does not challenge the trial court’s award of costs to the Valdezes.

*        *        *

Eminent domain—Municipal corporations—Inverse condemnation—
Bert J. Harris, Jr., Private Property Rights Protection Act—Wetlands
designation—Trial court erred as matter of law in granting final
summary judgment in favor of town on property owner’s claims for
inverse condemnation, partial inverse condemnation, and violation of
Bert Harris Act based on conclusion that claims were barred because
plaintiff bought property with notice of wetlands restriction and that
claims were not ripe for adjudication because plaintiff had not made
meaningful application to town to develop his property—Preexisting
regulation does not operate as an absolute bar to a takings claim;
instead, plaintiff acquired full property rights when he bought the
property, including the right to challenge existing wetlands designa-
tion—Ripeness doctrine does not require property owner to pursue
remedies which would clearly be futile, and based on history of
plaintiff’s various applications and town’s responses, it was clear that
permissible uses of plaintiff’s land were known and that any further
application to the town to change wetlands designation would be futile

JAMES J. JAMIESON, Appellant, v. TOWN OF FORT MYERS BEACH, FLORIDA,
Appellee. 2nd District. Case No. 2D19-238. Opinion filed March 25, 2020. Appeal
from the Circuit Court for Lee County; Alane C. Laboda, Judge. Counsel: Ryan C.
Reese of Moore Bowman & Reese, P.A., Tampa, for Appellant. Hudson C. Gill and
Jeffrey L. Hockman of Johnson, Anselmo, Murdoch, Burke, Piper & Hockman, P.A.,
Fort Lauderdale, for Appellee.

(MORRIS, Judge.) James J. Jamieson appeals a final summary
judgment entered in favor of the Town of Fort Myers Beach (the
Town) on his complaint alleging counts for inverse condemnation,
partial inverse condemnation, and a violation of the Bert J. Harris, Jr.,
Private Property Rights Protection Act (the Bert Harris Act). In
granting summary judgment, the trial court concluded that Jamieson’s
counts were barred because he bought the property with notice of a
wetlands restriction and his claims were not ripe as he had not made
meaningful application to the Town to develop the property. In this
appeal, we find merit in Jamieson’s arguments that the trial court erred
in ruling that the wetlands designation that existed at the time of his
purchase barred his takings claims and that the trial court erred in
ruling that his claims were not yet ripe even though he had made
several attempts to obtain approval from the Town to develop the
land. Accordingly, we reverse the final summary judgment on all
three counts of Jamieson’s complaint.

In 2002, Jamieson and a partner purchased two parcels consisting
of seven acres of vacant land in the Town of Fort Myers Beach. The
two parcels are divided into forty platted lots, each 50 feet by 110 feet;
the property was platted in 1919 as part of the Seagrape Subdivision.
An aerial view of the property shows that the land surrounding the
property on three sides is fully developed; the fourth side of the
property is waterfront.

Prior to 1995, the property was under the jurisdiction of Lee
County. In 1995, the Town was incorporated, and in 1998, the Town
adopted a comprehensive plan that included a future land use map
designating the entire subject property as wetlands, with a permitted
maximum density of one dwelling unit per twenty acres. This
designation was not supported by any environmental study or analysis
but was carried over from the Lee County Comprehensive Plan.
Under the Town’s comprehensive plan, the property was subject to the
“minimum use determination” (MUD) process, which allowed a
property owner to apply for a determination of whether each plotted
lot qualifies for residential use. In March 2003, a year after Jamieson

purchased the property, the Town adopted its own development code
which includes section 34-3274, providing that “[l]ots qualifying for
a [MUD] may not place the home, accessory structures, or driveways
on any land in the ‘wetlands’ or ‘recreation’ category on the future
land use map of the comprehensive plan.” Thus, this provision
restricted the MUD process as it applied to property designated as
wetlands on the future land use map of the comprehensive plan.

In 2010, Jamieson petitioned the South Florida Water Management
District for a formal determination as to the extent of the wetlands
existing on the property, and the District determined that 61% of the
property was wetlands, 12% was surface waters, and 27% was upland.
In 2011, Jamieson presented this determination to the Town in an
application for administrative interpretation, asserting that the Town’s
wetlands designation was incorrect. The Town issued its determina-
tion that “no clear factual error” existed in designating the property as
wetlands.

In 2012, Jamieson applied for a MUD for all forty lots, requesting
a determination that all the lots qualified for residential use. The
application was referred to the local planning agency, which denied
the application on the basis that section 34-3274(c) of the land
development code prevented a home, structure, or driveway from
being placed on wetlands. Jamieson appealed the agency’s decision
to the Town Council, but the parties agreed to hold the appeal in
abeyance pending Jamieson’s application for a comprehensive plan
amendment.

In 2013, Jamieson applied for a small-scale comprehensive plan
amendment, seeking to transfer the historical density attached to his
lots to other property that he owned in the Town so that he could 
develop the other property. Despite a favorable recommendation by
the Town’s staff, the Town denied the application in November 2014.

In December 2014, the Town Council heard Jamieson’s appeal of
the agency’s decision. In Resolution 14-29, the Town Council
reversed the agency’s decision and granted Jamieson a MUD that
allowed for construction of one single-family home per lot. However,
the comprehensive plan still required Jamieson to comply with section
34-3274(c) of the land development code, which prevents a home
from being placed on wetlands.

In 2015, Jamieson applied for a variance from section 34-3274(c).
The Town did not process the application, stating the following:

The subject lots are in the Wetlands category on the future land use
map of the comprehensive plan, therefore the requests are for variance
from the uses permitted on the subject lots. Sec. 34-203 [of the land
development code] states that use variances are not legally permissible
and the town cannot process applications for use variances.

If the future land use category for the subject lots was not Wetlands
or Recreation, the construction of one single-family dwelling on each
of the subject lots may be permitted. A small scale comprehensive
plan amendment to change the future land use designation of the
subject lots is recommended; the application form is enclosed.

In 2016, Jamieson filed a formal “notice of claim” pursuant to
section 70.001, Florida Statutes (2015), the Bert J. Harris, Jr., Private
Property Rights Protection Act (the Bert Harris Act). The Town
responded with an offer to administratively remove three lots from the
wetlands category to allow Jamieson to develop those lots with
residential units. However, the offer required Jamieson to agree that
the development of these three lots “represents the full amount of
development rights to which the property owner is entitled under
Resolution 14-29.”

Jamieson rejected the Town’s Bert Harris offer by filing suit
against the Town in January 2017. He asserted a count for inverse
condemnation (count I), a count for partial inverse condemnation
(count II), and a count for a violation of the Bert Harris Act (count III).
In November 2017, Jamieson filed a motion for summary judgment
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on count I. The Town responded and filed a cross-motion for sum-
mary judgment.

After a hearing, the trial court granted summary judgment in favor
of the Town on count I. The court ruled that Jamieson’s claim is
without merit because when he purchased the property in 2002, the
property was not eligible for development as a single-family residence
and had not been since at least as early as 1995. The court also ruled
that the claim is not ripe because Jamieson did not make a meaningful
application to the Town to develop the property by applying to amend
the wetlands designation or maximum density.

The Town then moved for summary judgment on counts II and III,
arguing that the reasoning for summary judgment on count I also
supported summary judgment on counts II and III. Jamieson moved
for rehearing of the trial court’s order on count I, which the trial court
denied. Jamieson then moved for summary judgment on counts II and
III, and the Town responded. After a hearing, the trial court granted
summary judgment in favor of the Town on counts II and III, finding
that Jamieson’s claims are not ripe, based on the same reasoning
applied to count I. The trial court entered final judgment in favor of the
Town, which Jamieson now appeals.

“We review de novo the trial court’s determination that [the Town]
was entitled to—and that [Jamieson] was not entitled to—a judgment
as a matter of law.” Highlands-In-The-Woods, L.L.C. v. Polk County,
217 So. 3d 1175, 1178 (Fla. 2d DCA 2017). In count I, Jamieson
alleged a categorical taking under the inverse condemnation theory.
“Inverse condemnation is a cause of action by a property owner to
recover the value of property that has been de facto taken by an agency
having the power of eminent domain where no formal exercise of that
power has been undertaken.” Sarasota Welfare Home, Inc. v. City of
Sarasota, 666 So. 2d 171, 173 (Fla. 2d DCA 1995) (citing City of
Pompano Beach v. Yardarm Rest., Inc., 641 So. 2d 1377 (Fla. 4th
DCA 1994)). Relevant to this case, the Supreme Court has recognized
a category of takings “where regulation denies all economically
beneficial or productive use of land.” Lucas v. S.C. Coastal Council,
505 U.S. 1003, 1015 (1992). “[W]hen the owner of real property has
been called upon to sacrifice all economically beneficial uses in the
name of the common good, that is, to leave his property economically
idle, he has suffered a taking.” Id. at 1019 (emphasis omitted).
Jamieson alleged that the Town’s regulations caused him to suffer a
permanent and total deprivation of all use and enjoyment of his
property.

In ruling that Jamieson is not entitled to relief as a matter of law on
count I, the trial court found that it was undisputed that the property
was not eligible for development with single-family residences when
Jamieson took title in 2002. The trial court referenced the comprehen-
sive plan adopted in 1998 that restricted development to one dwelling
unit per twenty acres.

In Palazzolo v. Rhode Island, 533 U.S. 606, 626 (2001), the
Supreme Court considered whether “[a] purchaser or a successive title
holder like petitioner is deemed to have notice of an earlier-enacted
restriction [such that he] is barred from claiming that it effects a
taking.”

The theory underlying the argument that postenactment purchasers
cannot challenge a regulation under the Takings Clause seems to run
on these lines: Property rights are created by the State. So, the
argument goes, by prospective legislation the State can shape and
define property rights and reasonable investment-backed expecta-
tions, and subsequent owners cannot claim any injury from lost value.
After all, they purchased or took title with notice of the limitation.

The State may not put so potent a Hobbesian stick into the Lockean
bundle. The right to improve property, of course, is subject to the
reasonable exercise of state authority, including the enforcement of
valid zoning and land-use restrictions. The Takings Clause, however,

in certain circumstances allows a landowner to assert that a particular
exercise of the State’s regulatory power is so unreasonable or onerous
as to compel compensation. Just as a prospective enactment, such as
a new zoning ordinance, can limit the value of land without effecting
a taking because it can be understood as reasonable by all concerned,
other enactments are unreasonable and do not become less so through
passage of time or title. Were we to accept the State’s rule, the
postenactment transfer of title would absolve the State of its obligation
to defend any action restricting land use, no matter how extreme or
unreasonable. A State would be allowed, in effect, to put an expiration
date on the Takings Clause. This ought not to be the rule. Future
generations, too, have a right to challenge unreasonable limitations on
the use and value of land.

Id. at 626-27 (citations omitted). The Court recognized language in
Lucas holding that “a landowner’s ability to recover for a government
deprivation of all economically beneficial use of property is not
absolute but instead is confined by limitations on the use of land which
‘inhere in the title itself.’ ” Id. at 629 (quoting Lucas, 505 U.S. at
1029). The Court rejected the government’s argument that “Lucas
stands for the proposition that any new regulation, once enacted,
becomes a background principle of property law which cannot be
challenged by those who acquire title after the enactment,” holding
that “a regulation that otherwise would be unconstitutional absent
compensation is not transformed into a background principle of the
State’s law by mere virtue of the passage of title.” Id. at 629-30.

This relative standard would be incompatible with our description of
the concept in Lucas, which is explained in terms of those common,
shared understandings of permissible limitations derived from a
State’s legal tradition, see id., at 1029-1030, 112 S.Ct. 2886. A
regulation or common-law rule cannot be a background principle for
some owners but not for others. The determination whether an
existing, general law can limit all economic use of property must turn
on objective factors, such as the nature of the land use proscribed. See
id., at 1030, 112 S.Ct. 2886 (“The ‘total taking’ inquiry we require
today will ordinarily entail . . . analysis of, among other things, the
degree of harm to public lands and resources, or adjacent private
property, posed by the claimant’s proposed activities”). A law does
not become a background principle for subsequent owners by
enactment itself.

Id. at 630.
The trial court recognized Palazzolo in its order but distinguished

the facts of Palazzolo, noting that “the claim [in Palazzolo] had not yet
ripened by the time the property was transferred to a ‘new owner’ who
has been the sole shareholder in the corporation that had owned the
property for decades.” The trial court went on to say that Palazzolo
“holds that an owner who acquires title to property while awaiting a
final decision from the government on the property’s development
rights is not subject to a ‘blanket rule’ that always strips that owner of
a potential taking claim.” We do not read Palazzolo so narrowly. The
language in Palazzolo makes it clear that notice of a preexisting
regulation does not operate as an absolute bar to a takings claim. See
also Rukab v. City of Jacksonville Beach, 811 So. 2d 727, 733 (Fla. 1st
DCA 2002) (“[W]e find no legal support for the contention that the
[property owners] are somehow precluded from asserting their
constitutional rights . . . because they bought the property subject to
the previous determination of blight.” (relying on Palazzolo, 533 U.S.
at 627)). Indeed, in Palazzolo, 533 U.S. at 629-30, the Court reaf-
firmed its pre-Lucas holding in Nollan v. California Coastal Commis-
sion, 483 U.S. 825, 834 n.2 (1987), which rejected the argument that
the plaintiffs in that case were on notice of a preexisting regulation
when they purchased the property. In Nollan, 483 U.S. at 833 n.2, the
Court held that the plaintiffs’ rights were not
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altered because they acquired the land well after the [government] had
begun to implement its policy. So long as the [government] could not
have deprived the prior owners of the easement without compensating
them, the prior owners must be understood to have transferred their
full property rights in conveying the lot.

Here, Jamieson acquired the full property rights when he bought the
property, including the right to challenge the existing wetlands
designation. Therefore, the trial court erred in determining that count
I was barred as a matter of law because the wetlands designation
existed before he acquired the property.

We now turn to the issue of ripeness, which was an alternative basis
for granting summary judgment on count I and the sole basis for
granting summary judgment on counts II and III.1 The trial court ruled
that Jamieson still has potential opportunities to secure development
rights for the property. The trial court ruled that Jamieson could apply
to amend the future land use map to change the wetlands designation
or could apply to amend the comprehensive plan to change the
maximum density or intensity allowed on the future land use map.

“While a landowner must give a land-use authority an opportunity
to exercise its discretion, once it becomes clear that . . . the permissible
uses of the property are known to a reasonable degree of certainty, a
takings claim is likely to have ripened.” Palazzolo, 533 U.S. at 620.

[A] landowner may not establish a taking before a land-use authority
has the opportunity, using its own reasonable procedures, to decide
and explain the reach of a challenged regulation. Under our ripeness
rules a takings claim based on a law or regulation which is alleged to
go too far in burdening property depends upon the landowner’s first
having followed reasonable and necessary steps to allow regulatory
agencies to exercise their full discretion in considering development
plans for the property, including the opportunity to grant any variances
or waivers allowed by law. As a general rule, until these ordinary
processes have been followed the extent of the restriction on property
is not known and a regulatory taking has not yet been established.

Id. at 620-21.
Where the state agency charged with enforcing a challenged land-use
regulation entertains an application from an owner and its denial of the
application makes clear the extent of development permitted, and
neither the agency nor a reviewing state court has cited noncompliance
with reasonable state-law exhaustion or pre-permit processes, federal
ripeness rules do not require the submission of further and futile
applications with other agencies.

Id. at 625-26 (citation omitted). “Florida courts have adopted the
federal ripeness policy of requiring a ‘final determination from the
government as to the permissible uses of the property.’ ” Golfrock v.
Lee County, 247 So. 3d 37, 39 (Fla. 2d DCA 2018) (quoting Taylor v.
Vill. of N. Palm Beach, 659 So. 2d 1167, 1173 (Fla. 4th DCA 1995)).

“[T]he Supreme Court has carved out what has been characterized
as a limited exception in cases where further attempts to obtain
approval of an application would be futile.” Id. (citing Palazzolo, 533
U.S. at 619-22). “[W]here the governmental agency effectively
concedes that any other development would be impermissible, this
can negate the requirement of pursuing further administrative
remedies and the governmental action is effectively treated as a final
decision.” Taylor v. City of Riviera Beach, 801 So. 2d 259, 263 (Fla.
4th DCA 2001) (quoting City of Rivera Beach v. Shillinburg, 659 So.
2d 1174, 1181 (Fla. 4th DCA 1995)); see Alachua Land Inv’rs, LLC
v. City of Gainesville, 107 So. 3d 1154, 1158 (Fla. 1st DCA 2013)
(“The corollary is that the ripeness doctrine does not require a
landowner who alleges a regulatory partial taking to file a meaning-
less, futile application to the governmental agency.”). “No bright-line
test exists for determining how far the landowner must go in challeng-
ing the limits of allowable development under the regulations.”
Alachua Land Inv’rs, LLC, 107 So. 3d at 1159.

Here, the permissible uses of the property were clear to a reason-
able degree of certainty when Jamieson filed his complaint. In 2011,
Jamieson challenged the wetlands designation and was told that the
wetlands designation was not erroneous. In 2013, he submitted an
application for a comprehensive plan amendment, seeking to transfer
the historical density attached to his forty lots to other property in the
Town, and the application was denied. In 2014, the Town granted
Jamieson a MUD that allowed for construction of one single-family
home per lot, but section 34-3274(c) of the land development code
still prevented him from placing homes on the property based on the
property’s wetland designation. In 2015, the Town declined to process
his request for a variance, suggesting that he seek a small-scale
comprehensive plan amendment to change the wetlands designation.
Finally, when he filed notice of a Bert Harris Act claim in 2016, the
Town offered to settle his claim by removing the wetlands designation
for three lots only, provided that he give up his development rights to
the remaining thirty-seven lots. Thus, it is reasonably certain that the
Town will not permit Jamieson to develop ninety-three percent of his
property based on its wetlands designation.2 The Town never asserts
that the wetlands designation would allow any development or other
economically beneficial or productive use of the property; it argues
only that Jamieson should have sought to amend the wetlands
designation. But based on the history of his applications and the
Town’s responses, it is clear that the permissible uses of the land were
known and that any further application to the Town to change the
wetlands designation would be futile. See Taylor, 801 So. 2d at 263
(holding that land owner’s takings claim was ripe where she applied
for a building permit and it was denied; she was not required to apply
for amendment to the comprehensive plan, and such application
would be futile where town had previously rejected a proposed
amendment to the plan that would allow the type of construction that
land owner sought in her application for a building permit).

For the reasons explained above, the trial court erred in granting
summary judgment as a matter of law on all three counts and we
reverse the final summary judgment entered in favor of the Town.

Reversed and remanded. (KHOUZAM, C.J., and
BADALAMENTI, J., Concur.)
))))))))))))))))))

1The trial court ruled, and Jamieson agreed, that the doctrine of ripeness applies to
partial takings claims, see Town of Ponce Inlet v. Pacetta, LLC, 226 So. 3d 303, 314
(Fla. 5th DCA 2017), and Bert Harris Act claims, see § 70.001(3)(e)(1), Fla. Stat.
(2017).

2The Town’s offer to allow development of three lots is relevant to whether the
Town’s position was known to a reasonable degree of certainty. However, we make no
comment on whether a taking occurred where the Town offered Jamieson the
opportunity to develop three of the forty lots.

*        *        *

Criminal law—Competency of defendant—Trial court erred in failing
to hold a competency hearing and render a competency determination
after it had reasonable grounds to believe defendant was incompetent

DANIEL ANTHONY KELLOND, Appellant, v. STATE OF FLORIDA, Appellee. 1st
District. Case No. 1D19-1288. March 26, 2020. On appeal from the Circuit Court for
Leon County. James C. Hankinson, Judge. Counsel: Kevin Alvarez, Tallahassee, for
Appellant. Ashley Moody, Attorney General, and Robert Charlie Lee, Assistant
Attorney General, Tallahassee, for Appellee

(RAY, C.J.) Daniel Kellond appeals his judgment and sentence for
battery by a detainee upon another detainee. Kellond contends that the
trial court committed fundamental error by failing to hold a compe-
tency hearing and render a competency determination after the court
had reasonable grounds to believe he was incompetent to proceed.
Accepting the State’s concession of error, we reverse and remand for
further proceedings.

During pretrial proceedings below, the court directed counsel to
schedule a competency hearing after the court received conflicting
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expert reports about Kellond’s competency to stand trial. Yet nothing
in the record shows that a competency hearing took place or that the
court ruled on Kellond’s competency. “Because an independent
competency finding is a due-process right that cannot be waived once
a reason for a competency hearing has surfaced, the trial court
fundamentally err[s] in failing to make such a finding.” Zern v. State,
191 So. 3d 962, 965 (Fla. 1st DCA 2016); see also Blaxton v. State,
188 So. 3d 48, 48-49 (Fla. 1st DCA 2016) (reversing for further
proceedings where the record did not reflect that “the requirements of
judicial review and adjudication of competency were met below”).

We thus reverse and remand for a retroactive determination of
competency, if possible. Zern, 191 So. 3d at 965. If the court finds that
Kellond was competent at the time of trial, it must enter a nunc pro
tunc order memorializing that finding with no change in the judgment
or sentence. Id. If a retroactive determination is not possible, or if the
court finds that Kellond was incompetent, Kellond will be entitled to
a new trial if and when competent to proceed. Id.

REVERSED and REMANDED. (LEWIS and OSTERHAUS, JJ.,
concur.)

*        *        *

Criminal law—Post conviction DNA testing—Defendant convicted
based on DNA match between defendant and skin removed from
victim’s teeth—No error in summarily denying motion seeking testing
of victim’s clothing, sex assault kit, and skin removed from victim’s
teeth—Defendant failed to carry burden of demonstrating he would be
exonerated or his sentence mitigated by additional testing where
attached records show that defendant’s DNA matched that of skin
from victim’s teeth and victim identified defendant in court—
Defendant failed to establish how DNA test of recovered skin was
inconclusive considering the statistical value of the match

WILSON HOLMES, Appellant, v. STATE OF FLORIDA, Appellee. 1st District. Case
No. 1D19-969. March 26, 2020. On appeal from the Circuit Court for Duval County.
Mark Borello, Judge. Counsel: Wilson Holmes, pro se, Appellant. Ashley Moody,
Attorney General, and Anne C. Conley, Assistant Attorney General, Tallahassee, for
Appellee.

(PER CURIAM.) Appellant appeals the summary denial of his
Motion for Postconviction DNA Testing pursuant to Florida Rule of
Criminal Procedure 3.853. Appellant argues there was no physical
evidence proving he committed the crimes for which he was con-
victed, and the evidence presented at trial was not tested for DNA.
Because Appellant’s motion is conclusively refuted by the record, we
affirm.

The record establishes that the victim was attacked at a post office
by an unknown male in 1999. During the attack, the victim bit one of
the assailant’s fingers. Later, when she was examined at the hospital,
the victim informed staff that she could feel something stuck in her
teeth. A piece of flesh was removed and collected as part of the sexual
assault kit. Subsequently, the case became a cold case. Then in 2010,
to clear out a backlog of cold cases, the sexual assault kit was sent for
DNA testing. The DNA testing on the piece of skin removed from the
victim’s teeth came back as a match for Appellant. Thereafter,
Appellant was arrested, charged, and found guilty of kidnapping and
sexual battery. He was sentenced to three concurrent life sentences.

Appellant’s motion seeks DNA testing of the victim’s clothing, the
sexual assault kit, a blood stain card, skin removed from the victim’s
teeth, and any other biological material collected from the victim.
Appellant acknowledges the State claims to have tested the skin in
2010 and matched it to him. However, he questions the results and
alleges the State acted in bad faith when it refused to provide a portion
of the skin to the defense for testing.

In the State’s response to Appellant’s motion, it argued that the
evidence with the most probative value was tested.  Specifically, the

piece of skin retrieved from between the victim’s teeth matched
Appellant’s DNA—the statistical value of the match was 1 in 490
billion African American males, which is rare. The State opined the
DNA match to Appellant from the skin sample was more probative
than any DNA results from the clothing that was found to contain
blood but was negative for semen. And, as was told to the jury, the
skin sample no longer exists as the entire sample was consumed
during testing. The State further argued that Appellant failed to
demonstrate how further DNA testing would result in exoneration
given the DNA match.

The postconviction court denied Appellant’s motion, finding there
was not a reasonable probability of acquittal or a lesser sentence. This
timely appeal followed.

The postconviction court’s summary denial of a postconviction
motion filed pursuant to rule 3.853 is reviewed under the de novo
standard. Lambrix v. State, 124 So. 3d 890, 895 (Fla. 2013). The
postconviction court must attach portions of the record that conclu-
sively demonstrate the defendant is not entitled to relief when
summarily denying a motion for postconviction DNA testing. Jordan
v. State, 950 So. 2d 442, 444 (Fla. 4th DCA 2007).

“It is the defendant’s burden to explain, with reference to specific
facts about the crime and the items requested to be tested, how the
DNA testing will exonerate the defendant of the crime or will mitigate
the defendant’s sentence.” Zeigler v. State, 116 So. 3d 255, 258 (Fla.
2013) (internal quotation and citation omitted). To determine whether
DNA testing is warranted, the court must find a reasonable probability
that the movant would have been acquitted or would have received a
lesser sentence if the DNA testing had been admitted at trial. Id. at 259
(citing Fla. R. Crim. P. (c)(5)(C)); see also Scott v. State, 46 So. 3d
529, 533 (Fla. 2009). “ ‘In order for the trial court to make the required
findings, the movant must demonstrate the nexus between the
potential results of the DNA testing on each piece of evidence and the
issues in the case.’ ” Gore v. State, 32 So. 3d 614, 618 (Fla. 2010)
(quoting Hitchcock v. State, 866 So. 2d 23, 27 (Fla. 2004)).

Here, Appellant fails to carry his burden of demonstrating he
would be exonerated, or his sentence mitigated, by additional DNA
testing. The records attached to the order on appeal document
Appellant’s DNA matched that of the skin located in the victim’s
mouth, and the victim identified Appellant as the perpetrator in court.
Appellant fails to establish how the 2010 DNA test was inconclusive,
especially considering the statistical value of the match. See Newberry
v. State, 870 So. 2d 926, 927 (Fla. 4th DCA 2004) (holding defendant
failed to establish DNA testing was inconclusive where “(1) DNA
tests were performed; (2) expert testified as to their reliability and the
defendant’s DNA matched the DNA found on the victim, but (3) the
defendant offered contrary evidence challenging the reliability of the
prior testing methods”).

AFFIRMED. (LEWIS, B.L. THOMAS, and M.K. THOMAS, JJ.,
concur.)

*        *        *

Criminal law—Probation revocation—Appeals—Revocation reversed
because violation affidavit is not included in record on appeal—
Remand for further proceedings directed at locating affidavit where
record reflects possibility that an affidavit was filed in the case

MICHAEL JONES, Appellant, v. STATE OF FLORIDA, Appellee. 1st District. Case
No. 1D18-4362. March 26, 2020. On appeal from the Circuit Court for Leon County.
Robert E. Long, Judge. Counsel: Kevin Alvarez of Law Office of Kevin Alvarez P.A.,
Tallahassee, for Appellant. Ashley Moody, Attorney General, and Tabitha Herrera,
Assistant Attorney General, Tallahassee, for Appellee.

(PER CURIAM.) Michael Jones appeals the trial court’s revocation
of his probation. As the State concedes, we must reverse because an
affidavit of violation of probation is not included in the record on
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appeal. However, because the record reflects the possibility that a
violation affidavit was filed in this case, we remand to the trial court
for further proceedings directed at locating and considering the
affidavit. See Raimondi v. State, 253 So. 3d 749, 750-51 (Fla. 3d DCA
2018) (explaining that “[i]t is well-settled that ‘[i]t is a due process
violation and fundamental error to revoke probation for violations not
alleged in the affidavit of violation of probation,’ ” and remanding for
the trial court “to conduct further proceedings directed at locating and
considering the relevant affidavit” because the record did not contain
the affidavit, but revealed the possibility that it was filed, and “to enter
a written order specifying the basis for its revocation of community
control” because the record did not contain a written order of revoca-
tion (citation omitted)); see also Lishinsky v. State, 219 So. 3d 89 (Fla.
4th DCA 2017) (similar). If the trial court finds on remand that a
violation affidavit was filed in this case, we instruct it to enter a written
order revoking Jones’s probation and specifying the basis for
revocation because, as the State acknowledges, the court erred by
failing to enter a written order of revocation.* See Hodges v. State,
262 So. 3d 842, 846 (Fla. 1st DCA 2018) (explaining that upon
revoking a defendant’s probation, the trial court must render a written
order of revocation specifying the conditions of probation that were
violated).

REVERSED and REMANDED with directions. (RAY, C.J., and
LEWIS and OSTERHAUS, JJ., concur.)
))))))))))))))))))

*Upon the entry of a written order of revocation of probation, Jones may appeal if
he contends that any of the grounds relied on by the trial court are not supported by the
evidence. See Mitchell v. State, 238 So. 3d 386, 387 n.2 (Fla. 3d DCA 2018); see also
Raimondi, 253 So. 3d at 751 n.4.

*        *        *

Criminal law—Probation revocation—Trial court erred in failing to
enter a written order of revocation of probation—Remand for entry of
written order specifying conditions violated

MICHAEL JONES, Appellant, v. STATE OF FLORIDA, Appellee. 1st District. Case
No. 1D18-4363. March 26, 2020. On appeal from the Circuit Court for Leon County.
Robert E. Long, Judge. Counsel: Kevin Alvarez of Law Office of Kevin Alvarez P.A.,
Tallahassee, for Appellant. Ashley Moody, Attorney General, and Tabitha Herrera,
Assistant Attorney General, Tallahassee, for Appellee.

(PER CURIAM.) Michael Jones challenges the trial court’s revoca-
tion of his probation. As the State concedes, the trial court erred in
failing to enter a written order of revocation of probation. See Hodges
v. State, 262 So. 3d 842, 846 (Fla. 1st DCA 2018) (explaining that
upon revoking a defendant’s probation, the trial court must render a
written order of revocation specifying the conditions of probation that
were violated). Accordingly, we remand for the trial court to enter a
written order revoking Jones’s probation and specifying the condi-
tions of probation he was found to have violated. Jones need not be
present for the entry of the order.* See Tribue v. State, 274 So. 3d
1177, 1178 (Fla. 1st DCA 2019).

REMANDED with directions. (RAY, C.J., and LEWIS and
OSTERHAUS, JJ., concur.)
))))))))))))))))))

*Upon the trial court’s rendering of a written order of revocation of probation,
Jones may appeal if he contends that any of the grounds relied on by the court are not
supported by the evidence. See Mitchell v. State, 238 So. 3d 386, 387 n.2 (Fla. 3d DCA
2018).

*        *        *

Criminal law—Aggravated animal cruelty—Jury instructions—
Lesser included offenses—Costs—Trial court did not err in declining
to give instruction on animal cruelty as a permissive lesser-included
offense of aggravated animal cruelty because information did not
allege essential elements of animal cruelty—Trial court erred by
imposing discretionary fine and surcharge without individual oral

pronouncement—Although defendant waived reading of the statutory
authority, he did not waive pronouncement of each discretionary
fine—Trial court also erred by failing to specifically pronounce dis-
cretionary fines at hearing or elaborate on composition of lump sum

EFERM ZORAN JOHNSON, Appellant, v. STATE OF FLORIDA, Appellee. 1st
District. Case No. 1D18-4528. March 26, 2020. On appeal from the Circuit Court for
Leon County. Angela C. Dempsey, Judge. Counsel: Andy Thomas, Public Defender,
and Kathryn Lane, Assistant Public Defender, Tallahassee, for Appellant. Ashley
Moody, Attorney General, and Robert Quentin Humphrey, Assistant Attorney General,
Tallahassee, for Appellee.

(B.L. THOMAS, J.) Appellant challenges the trial court’s refusal to
give jury instructions on animal cruelty as a permissive lesser-
included offense. He also appeals the trial court’s imposition of
discretionary fines and surcharge without individual oral pronounce-
ment. We affirm in part and reverse in part.

Facts
During an argument with his son, Appellant chased and threatened

to kill his son and his son’s dogs. Appellant grabbed his son’s puppies,
stepped on some, and threw others about 100 feet. Appellant was
detained by law enforcement, and an officer found two knives in
Appellant’s waistline.

Appellant was charged by amended information with one count of
aggravated assault with a deadly weapon, seven counts of aggravated
animal cruelty, and one count of carrying a concealed weapon by a
convicted felon. At trial, a veterinarian testified that she examined the
puppies from the incident. One of the puppies was deceased and all
but two had similar injuries which demonstrated animal cruelty
caused by throwing or stomping on the puppies.

During the charge conference, Appellant requested the trial court
instruct the jury on animal cruelty as a permissive lesser-included
offense to aggravated animal cruelty. The trial court denied the
request, ruling that it was not listed as a necessarily lesser-included
offense or a permissive lesser-included offense in the standard jury
instructions. The jury returned with a verdict of guilt on the lesser-
included offense of improper exhibition of a weapon and four of the
aggravated animal cruelty charges.

Appellant was sentenced as a habitual violent felony offender to
ten years in prison with a five-year minimum mandatory for count VI
(aggravated animal cruelty concerning the deceased puppy). The trial
court imposed a sentence of five years in prison on the three other
aggravated animal cruelty counts, concurrent to one another, but
consecutive to count VI, for a total of fifteen years with a five-year
minimum mandatory.

At sentencing, the trial judge asked defense counsel, “would you
be willing to waive me reading the statutory authority for [the fines
and cost]?” Defense counsel agreed, and the court orally pronounced
a lump sum for fines and costs stating, “there’s the $971.25 total fines
in court cost, $100 cost of prosecution, $100 legal assistance lien, and
$50 PD application fee.” The written judgment later reflected the
discretionary costs and fines as $525 in fines pursuant to section
775.083, Florida Statutes, and $26.25 as the five percent surcharge
required by section 938.04, Florida Statutes. Appellant filed a motion
to correct illegal sentence pursuant to Florida Rule of Criminal
Procedure 3.800(b)(2), asserting the trial court failed to specifically
pronounce the amount of the discretionary fine and surcharge. The
trial court denied the motion, stating trial counsel had waived the
requirement that the trial court orally pronounce the statutory
authority for all fines and costs.

Analysis
Appellant argues the trial court erred by refusing to instruct the jury

on animal cruelty as a permissive lesser-included offense. We
disagree. In Anderson v. State, No. SC18-1059, 2020 WL 1057241
(Fla. Mar. 5, 2020), the Florida Supreme Court recently reiterated that
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a trial judge is required to give a jury instruction on a permissive
lesser-included offense only “if the following two conditions are met:
‘(1) the indictment or information must allege all the statutory
elements of the permissive lesser included offense; and (2) there must
be some evidence adduced at trial establishing all of these elements.’ ”
Id. (emphasis added) (quoting Khianthalat v. State, 974 So. 2d 359,
360 (Fla. 2008)). In addition, “[t]he elements of an offense cannot be
established by mere inference.” Id. at *2 (quoting State v. Von Deck,
607 So. 2d 1288, 1289 (Fla. 1992)). These requirements ensure due
process and uphold the separation of powers between “the executive
branch’s exclusive discretion under Florida law to prosecute or not
prosecute an individual for crimes committed.” Id. at *3.

Here, as in Anderson, the amended information charging Appellant
with aggravated animal cruelty did not allege all statutory elements of
animal cruelty. Florida’s standard jury instructions provide the
following instruction for a violation of section 828.12(1) (animal
cruelty):

To prove the crime of Animal Cruelty, the State must prove beyond a
reasonable doubt that:
Give a, b, or c as applicable.
(Defendant)

a. unnecessarily [overloaded] [overdrove] [tormented] [mutilated]
[killed] an animal.

b. deprived an animal of necessary [sustenance] [shelter].
c. carried an animal in or upon a vehicle [or otherwise] in a cruel or

inhumane manner.

Fla. Std. Jury Instr. (Crim.) 29.13(a).
The amended information in this case alleged Appellant committed

aggravated animal cruelty and stated that Appellant “did intentionally
and unlawfully commit an act to an animal, a pit bull puppy [ ], which
resulted in the cruel death, or excessive or repeated infliction of
unnecessary pain or suffering, or caused the same to be done, contrary
to [s]ection 828.12(2), Florida Statutes.” Because the amended
information charging aggravated animal cruelty did not allege the
essential elements of animal cruelty, the trial court correctly denied
Appellant’s request for an instruction on animal cruelty as a permis-
sive lesser-included offense. See Anderson, 2020 WL 1057241, at *3.

We do agree that the trial court erred by imposing a discretionary
fine and surcharge without individual oral pronouncement. Although
Appellant consented to waive the reading of the statutory authority, he
did not waive the reading of the specific pronouncement of each
discretionary fine. The trial court also erred by failing to specifically
pronounce the discretionary fines at the hearing or elaborate on the
composition of the lump sum. See Nix v. State, 84 So. 3d 424, 426
(Fla. 1st DCA 2012) (“[D]iscretionary costs must be orally pro-
nounced at sentencing because such costs may not be imposed
without affording the defendant notice and an opportunity to be
heard.”); Smiley v. State, 704 So. 2d 191, 195 (Fla. 1st DCA 1997)
(holding trial court erred by imposing lump sum without delineating
its statutory authority and specifically what the sum comprised). We
reverse and remand for the trial court to have an opportunity to orally
re-impose the fines, surcharge, and costs, or strike the fines. See Nix,
84 So. 3d at 426. Should the trial court strike the fines in an amended
judgment, Appellant need not be present. DeSalvo v. State, 107 So. 3d
1185, 1187 (Fla. 1st DCA 2013).

AFFIRMED in part and REVERSED in part. (WOLF and
MAKAR, JJ., concur.)

*        *        *

Criminal law—Pro se filings—Prohibition

THOMAS LEROY BOWEN, Appellant, v. STATE OF FLORIDA, Appellee. 1st
District. Case No. 1D19-1065. March 26, 2020. On appeal from the Circuit Court for
Duval County. Angela M. Cox, Judge. Counsel: Thomas Leroy Bowen, pro se,

Appellant. Ashley Moody, Attorney General, Tallahassee, for Appellee.

(B.L. THOMAS, J.) Due to Appellant’s apparent abuse of the legal
process by the repetitious and frivolous pro se filings, this Court issued
an order directing Appellant to show cause why Appellant should not
be prohibited from future pro se filings in this Court related to Duval
County Circuit Court case numbers 1998-CF-13684 and 1999-CF-
7248. See State v. Spencer, 751 So. 2d 47, 48 (Fla. 1999) (requiring
that courts “first provide notice and an opportunity to respond before
preventing [a] litigant from bringing further attacks on his or her
conviction and sentence”). Appellant’s response to the show cause
order does not provide a legal basis to prohibit the imposition of
sanctions.

Therefore, because Appellant’s repetitious, frivolous filings have
become an abuse of the legal process, we hold that Appellant is barred
from future pro se filings in this Court related to Duval County Circuit
Court case numbers 1998-CF-13684 and 1999-CF-7248. The Clerk
of the Court is directed not to accept any future filings concerning
these cases unless they are filed by a member in good standing of The
Florida Bar. This includes any post-disposition motion filed in
response to this opinion. Appellant is warned that any filings that
violate the terms of this opinion may result in a referral to the appro-
priate institution for disciplinary procedures as provided in section
944.279, Florida Statutes (2019). See Fla. R. App. P. 9.410.

We also direct the Clerk of the Court to provide a certified copy of
this opinion to the Florida Department of Corrections to be forwarded
to the appropriate institution or facility for disciplinary procedures
pursuant to the rules of the Department as provided for by section
944.09, Florida Statutes (2019). (ROWE and OSTERHAUS, JJ.,
concur.)

*        *        *

JESSE HARRISON LUSK, Appellant, v. STATE OF FLORIDA, Appellee. 1st
District. Case No. 1D18-3379. March 26, 2020. On appeal from the Circuit Court for
Walton County. Kelvin C. Wells, Judge. Counsel: Michael Ufferman of Michael
Ufferman Law Firm, P.A., Tallahassee, for Appellant. Ashley Moody, Attorney
General, and Sharon S. Traxler, Assistant Attorney General, Tallahassee, for Appellee.

(PER CURIAM.) AFFIRMED. See State v. Akins, 69 So. 3d 261, 269,
271 (Fla. 2011) (concluding that an orally pronounced sentence
controls when there is a discrepancy between the oral sentence and
written sentence as “written sentences are usually just a record of the
actual sentence required to be pronounced in open court”) (quoting
Ashley v. State, 850 So. 2d 1265, 1268 (Fla. 2003)); see also Parker v.
State, 276 So. 3d 108, 109 (Fla. 1st DCA 2019) (describing the
correction of a written sentence to conform to the oral sentence to be
“merely a ministerial act”) (quoting Frost v. State, 769 So. 2d 443, 444
(Fla. 1st DCA 2000)). (OSTERHAUS, KELSEY, and NORDBY, JJ.,
concur.)

*        *        *

DESIREE JEAN TEDDER, Appellant, v. STATE OF FLORIDA, Appellee. 1st
District. Case No. 1D18-5292. March 26, 2020. On appeal from the Circuit Court for
Escambia County. W. Joel Boles, Judge. Counsel: Andy Thomas, Public Defender, and
Pamela D. Presnell, Assistant Public Defender, Tallahassee, for Appellant. Ashley
Moody, Attorney General, and Robert “Charlie” Lee, Assistant Attorney General,
Tallahassee, for Appellee.

(PER CURIAM.) AFFIRMED. See Romero v. State, 105 So. 3d 550,
551 (Fla. 1st DCA 2012) (holding that Graham v. Florida, 560 U.S.
48 (2010), does not apply to offenders eighteen years of age or older);
see also Marshall v. State, 277 So. 3d 1149, 1151 (Fla. 1st DCA 2019)
(“[C]ourts have consistently declined to extend the holdings of
Graham and Miller and the applicability of the juvenile sentencing
statutes to offenders eighteen years of age or older.” (citing cases)).
(LEWIS, B.L. THOMAS, and NORDBY, JJ., concur.)

*        *        *
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JAMES MASON, Appellant, v. B. REDDISH, Warden, Appellee. 1st District. Case
No. 1D18-4820. March 26, 2020. On appeal from the Circuit Court for Leon County.
John C. Cooper, Judge. Counsel: James Mason, pro se, Appellant. Ashley Moody,
Attorney General, and Kristen J. Lonergan, Assistant Attorney General, Tallahassee,
for Appellee.

(PER CURIAM) DISMISSED. All pending motions are hereby
denied as moot. (B.L. THOMAS, WINOKUR, and JAY, JJ., concur.)

*        *        *

Torts—Negligence—Circuit court clerk—Sovereign immunity—
Publication  on court website of “Amended First Appearance Court
Order” without redacting name of minor victim of sexual assault—
Complaint failed to set forth statutory or common law authority
creating a legal duty of care owed to plaintiff as set forth in the
complaint—Neither rule governing public access to judicial branch
records nor statute providing that information revealing identity of
person who is victim of sexual offense is confidential and exempt from
public inspection creates legal duty of care on part of clerk in this
context—Trial court’s order denying clerk’s motion to dismiss on
sovereign immunity grounds reversed to extent that it determined clerk
owed legal duty of care to redact victim’s identifying information in
documents filed by court—Remand with instructions to dismiss com-
plaint without prejudice to right to file amended complaint—Ap-
peals—Certiorari—Clerk’s petition for writ of certiorari to review
denial of its motion to dismiss on judicial immunity grounds dismissed

CLERK OF THE CIRCUIT COURT & COMPTROLLER OF COLLIER COUNTY,
Appellant/Petitioner, v. JANE DOE, minor, and JANE DOE, parent, Appel-
lees/Respondents. 2nd District. Case Nos. 2D19-2368, 2D19-2620 (Consolidated).
March 27, 2020. Appeal from and Petition for Writ of Certiorari to the Circuit Court for
Collier County; Leigh Frizzell Hayes, Judge. Counsel: Anthony P. Pires, Jr. of
Woodward, Pires & Lombardo, P.A., Naples, for Appellant. Fred W. Baggett and M.
Hope Keating of Greenberg Traurig, P.A., Tallahassee, for Amicus Curiae The Florida
Association of Court Clerks. Dan R. Stengle and Benjamin A.A. Russell of Associates
& Bruce L. Scheiner, Fort Myers, for Appellees. Theresa L. Prichard, Associate
Director and General Counsel, and Jennifer L. Dritt, Executive Director, Tallahassee,
for Amicus Curiae Florida Council Against Sexual Violence.

(BADALAMENTI, Judge.) In this consolidated opinion, we have for
our review an appeal (2D19-2368) and a related petition for writ of
certiorari (2D19-2620) challenging the trial court’s nonfinal order
denying the Clerk of the Circuit Court and Comptroller of Collier
County’s (“the Clerk”) motion to dismiss Jane Doe’s1 negligence
complaint on sovereign immunity and judicial immunity grounds.
After careful review, we reverse the nonfinal order and hold that the
Clerk does not owe a duty of care to Jane Doe pursuant to Florida Rule
of Judicial Administration 2.420(d)(1)(B)(xiii) or section
119.071(2)(h)(1)(b), Florida Statutes (2017). Because we reverse the
denial of the Clerk’s motion to dismiss on this basis, we need not reach
the Clerk’s petition for writ of certiorari challenging the trial court’s
denial of its motion to dismiss on judicial immunity grounds. Accord-
ingly, the petition is dismissed.

Taking as true the facts set forth in the complaint, as we must, Jane
Doe, Minor, was a victim of a crime in which her identity was to be
kept confidential from public disclosure pursuant to sections 92.56,
119.071(2), and 119.0714(1)(h), Florida Statutes (2017). Jane Doe,
Minor’s first and last names were identified on a court document filed
in the sexual assault criminal case in which she was the victim as
follows: “On or about August 16, 2017, Defendant publicly revealed
Plaintiff JANE DOE MINOR’S identity by publishing Jane Doe’s
name in an ‘Amended First Appearance Court Order’ on its website
without redacting Plaintiff JANE DOE MINOR’S first and last
name.” Jane Doe alleged that the Clerk’s failure to redact her name
from that published court document “caused [her] severe emotional
and mental harm requiring a physician’s care for treatment of the
same.” Jane Doe alleged that the Clerk’s “actions in revealing” Jane
Doe, Minor’s identity to the public “were negligent and in derogation

of the prohibitions and mandates of sections 92.56, 119.07(2), and
119.0714(1)(h), Florida Statutes.”

The Clerk filed a motion to dismiss the complaint and argued, in
part, that the alleged negligent act of failing to redact Jane Doe,
Minor’s identity from a court document “is a function undertaken by
the [C]lerk for the judiciary specifically and for the public generally,”
which thus shields the Clerk from liability under the sovereign
immunity doctrine. More broadly, it argued that it did not owe a
common law or statutory duty of care to Jane Doe, Minor. The Clerk
further contended that the complaint has “not alleged and cannot
allege any special duty owed by the Clerk to Jane Doe, Minor different
from the duty owed [to] the general public, as no such special duty
exists in Florida.” The Clerk thus concluded that Jane Doe failed to
allege a prima facie case for negligence, mandating dismissal of the
complaint.2

The trial court denied the Clerk’s motion to dismiss in a written,
nonfinal order. It first held3 that the Clerk owed a duty of care to Jane
Doe, Minor, because she is part of a specific class of individuals—
victims of sexual assault—that the legislature has chosen to protect by
prohibiting the release of their identities to the public. The trial court
reasoned that the duty arose from the operation of rule
2.420(d)(1)(iii)’s4 mandate to maintain the confidentiality of informa-
tion contained within a court record that protects the information of
minor victims of sexual offenses, coupled with section
119.071(2)(h)(1)(b)’s directive that “any information that may reveal
the identity of a person who is a victim of any sexual offense” is
confidential. The trial court concluded that “the Clerk had no discre-
tion, and was under a ministerial duty and obedience to [r]ule
2.420(d)(1)(xiii) and [section] 119.07(2)(h)(1)(b) to redact identify-
ing information of the minor Plaintiff.” It similarly determined that the
Clerk was not entitled to sovereign immunity from liability because
rule 2.420(d)(1)(iii) and section 119.07(2)(h)(1)(b) create a special
duty of care to protect Jane Doe, Minor’s identifying information. The
Clerk filed an appeal of the nonfinal order denying its motion to
dismiss on sovereign immunity grounds as a matter of law and a
petition for writ of certiorari as to the trial court’s denial of its motion
to dismiss the complaint on judicial immunity grounds.

“In order to establish that a defendant is liable for the tort of
negligence, the claimant must establish that the defendant owed [the
plaintiff] a duty of care, which it breached, thereby causing the
claimant harm.” Florez v. Broward Sheriff’s Office, 270 So. 3d 417,
420 (Fla. 4th DCA 2019). “If no duty of care is owed with respect to
alleged negligent conduct, then there is no governmental liability, and
the question of whether the sovereign should be immune from suit
need not be reached.” Pollock, 882 So. 2d at 932. Moreover, in the
milieu of analyzing a negligence claim brought against an otherwise
immune sovereign, our analysis as to whether a government agency
had a legal duty of care owed to the plaintiff is “conceptually distinct
from any later inquiry regarding whether the governmental entity
remains sovereignly immune from suit.” Pirate’s Treasure, Inc., 255
So. 3d at 904 (quoting Wallace 3 So. 3d at 1044).

We now address the threshold question of governmental duty of
care. Our supreme court has made clear that a governmental duty of
care in tort arises from statute or underlying common law. Trianon
Park Condo. Ass’n v. City of Hialeah, 468 So. 2d 912, 917 (Fla. 1985)
(“[F]or there to be governmental tort liability, there must be either an
underlying common law or statutory duty of care with respect to the
alleged negligent conduct.”); Dudley v. City of Tampa, 912 So. 2d
322, 325 (Fla. 2d DCA 2005) (“There can be no governmental
liability unless a common law or statutory duty of care existed that
would have been applicable to an individual under similar circum-
stances.” (quoting Henderson v. Bowden, 737 So. 2d 532, 535 (Fla.
1999))); see also Dep’t of Children & Family Servs. v. Chapman, 9
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So. 3d 676, 689-93 (Fla. 2d DCA 2009) (discussing Trianon Park and
the historical development of Florida’s governmental liability law).
Thus, in the absence of a statute or common law creating a govern-
mental duty of care, an individual cannot pursue a cause of action for
negligence against a governmental entity. See Dudley, 912 So. 2d at
325. And a statute that confers discretionary power for a governmental
entity to enforce laws for the general public does not equate to a cause
of action for individual citizens. See Trianon Park Condo. Ass’n, 468
So. 2d at 917 (“For certain basic judgmental or discretionary govern-
mental functions, there has never been an applicable duty of care. . . .
Further, legislative enactments for the benefit of the general public do
not automatically create an independent duty to either individual
citizens or a specific class of citizens.”). With these principles in mind,
we turn to whether the trial court erred by determining that the Clerk
owed a duty of care to Jane Doe, Minor under the facts alleged in the
complaint.

In reviewing this nonfinal order, our precise, narrow focus is to
review whether the trial court erred by determining that rule
2.420(d)(1)(B)(xiii) and section 119.071(2)(h)(1)(b) impose a legal
duty of care on the Clerk to redact Jane Doe, Minor’s name from the
court document prior to its publication on the circuit court’s publicly
accessible website.5 See Trianon Park Condo. Ass’n, 469 So. 2d 917.6

To provide context to our analysis, both rule 2.420(d)(1)(B)(xiii)
and section 119.071(2)(h)(1)(b) implement article I, section 24(a) of
the Florida Constitution. See State v. Wooten, 260 So. 3d 1060, 1069
(Fla. 4th DCA 2018); Palm Beach Cty. Sheriff’s Office v. Sun-Sentinel
Co., 226 So. 3d 969, 972 (Fla. 4th DCA 2017). This constitutional
provision grants “[e]very person . . . the right to inspect or copy any
public record made or received in connection with the official
business of any public body, officer, or employee of the state, or
persons acting on their behalf.” The general purpose of Chapter 119,
known as the Public Records Act, is to “open public records so that
Florida’s citizens can discover the actions of their government.” Palm
Beach Cty. Sheriff’s Office, 226 So. 3d at 972. But “[a]ccess to judicial
branch records is governed by the rules and decisions of the Florida
Supreme Court, not chapter 119, Florida Statutes.” Wooten, 260 So.
3d at 1069. Accordingly, “[t]he Florida Supreme Court implemented
[article I, section 24(a)] by enacting what is now [R]ule 2.420.” Id. at
1071. The rule governs public access to judicial branch records and
provides that “[t]he public shall have access to all records of the
judicial branch of government” except in limited circumstances. See
Fla. R. Jud. Admin. 2.420(a).

Turning to the language of the provisions cited by the trial court,
section 119.071(2)(h) provides that “[a]ny information that may
reveal the identity of a person who is a victim of any sexual offense”
is “confidential and exempt” from public inspection. Section
119.0714(1)(h), a related provision cited by Jane Doe in the com-
plaint, provides that “[n]othing in [chapter 119] shall be construed to
exempt from [public inspection] a public record that was made part of
a court file and that is not specifically closed by order of court, except
. . . [c]riminal intelligence information or criminal investigative
information that is confidential and exempt” as provided in s[ection]
119.071(2)(h). And rule 2.420(d)(1)(B)(xiii) explains that “[t]he clerk
of the court shall designate and maintain the confidentiality of any
information contained within a court record,” including “[p]rotected
information regarding victims of child abuse or sexual offenses,”
citing to sections 119.071(2)(h) and 119.0714(1)(h). Fla. R. Jud.
Admin. 2.420(d)(1)(B)(iii).

Section 119.071 and rule 2.420 set forth, among other things, a
restriction on the release of identifying information of victims of
sexual assault to the public. And rule 2.420 governs the responsibility
and duties of the Clerk in designating and maintaining confidential
information that is contained within court filings. But rule 2.420 is

exactly that—a rule promulgated by our supreme court. It cannot
prescribe a governmental duty of care in tort. See Trianon Park
Condo. Ass’n, 468 So. 2d at 917 (explaining that governmental duties
of care arise only from common law or statute); Dudley, 912 So. 2d at
325 (same); see also State v. J.A., 367 So. 2d 702, 703 (Fla. 2d DCA
1979) (“Substantive law prescribes duties and rights under our system
of government, and the legislature is responsible for enacting such
law. Procedural law concerns the means and methods to apply and
enforce those duties and rights, and our supreme court determines
procedural law through the promulgation of rules.”). As it is obvious
that rule 2.420(d)(1)(B)(xiii) is an invalid source of a legal duty owed
to Jane Doe, Minor, by the Clerk, any reliance on this rule by the trial
court was error as a matter of law. See Trianon Park Condo. Ass’n,
468 So. 2d at 917; Dudley, 912 So. 2d at 325.

As to any statutory basis for a legal duty of care owed by the Clerk
here, section 119.071(2)(h) does not impose a duty of care on the
Clerk to redact Jane Doe’s identifying information in documents filed
by the court because Chapter 119 does not govern access to judicial
branch records in the first instance. See Wooten, 260 So. 3d at 1069.
It therefore cannot create a duty upon the Clerk in its actions relating
to those judicial branch records. See id.; see also Times Pub. Co. v.
Ake, 660 So. 2d 255, 257 (Fla. 1995) (“[T]he clerks of the circuit
courts, when acting under the authority of their article V powers
concerning judicial records and other matters relating to the adminis-
trative operation of the courts, are an arm of the judicial branch and are
subject to the oversight and control of the Supreme Court of Florida,
rather than the legislative branch.”). This is grounded in fundamental
principles of separation of powers, as the Clerk is acting within its
constitutional authority as an arm of the judicial branch. See Wooten,
260 So. 3d at 1069. Accordingly, for the reasons explained, the trial
court erred by determining that section 119.071 and rule 2.420 created
a legal duty of care in tort owed to Jane Doe in the cause of action set
forth in the complaint. See Holodak v. Lockwood, 726 So. 2d 815, 817
(Fla. 4th DCA 1999) (concluding that the plaintiffs failed to prove that
the clerk owed them a statutory or common-law duty of care in the
plaintiffs’ negligence suit against the clerk).

In conclusion, Jane Doe’s complaint failed to set forth a statutory
or common law authority creating a legal duty of care owed to Jane
Doe as set forth in the complaint. Because there can be no governmen-
tal liability without an applicable duty of care, the trial court erred by
denying the Clerk’s motion to dismiss Doe’s complaint on this basis.
See Pirate’s Treasure, 255 So. 3d at 905-06 (holding that the trial
court erred in denying the City of Dunedin’s motion to dismiss a
negligent misrepresentation claim against it because the City of
Dunedin did not owe a common law or statutory duty of care to the
plaintiff). In case number 2D19-2368, we reverse the trial court’s
order denying the Clerk’s motion to dismiss on sovereign immunity
grounds to the extent that it determined that the Clerk owed a legal
duty pursuant to rule 2.420(d)(1)(B)(xiii) and section
119.071(2)(h)(1)(b). On remand, the trial court shall dismiss Jane
Doe’s complaint without prejudice to her right to file an amended
complaint. See World Class Yachts, Inc. v. Murphy, 731 So. 2d 798,
800 (Fla. 4th DCA 1999).

In case number 2D19-2620, we dismiss the Clerk’s petition for writ
of certiorari to review the trial court’s denial of its motion to dismiss
on judicial immunity grounds. See Moore v. Dep’t of Corr., 833 So.
2d 822, 824-25 (Fla. 4th DCA 2002) (declining to reach issue of
whether governmental agency was protected by quasi-judicial
immunity because it determined that the governmental agency did not
owe a duty of care to the plaintiff in her negligence claim).

We conclude by noting that we are mindful of the important
concerns set forth by amicus curiae in its thoughtful brief. Our
decision today is no reflection as to the seriousness of the harm
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asserted by Jane Doe in her complaint, nor should it be construed, in
any way, as a minimization of the great importance of protecting
victims of crimes.

Reversed and remanded; petition dismissed. (NORTHCUTT and
CASANUEVA, JJ., Concur.)
))))))))))))))))))

1“Jane Doe, Minor” and Jane Doe’s parent and natural guardian, “Jane Doe,
Parent,” filed this complaint against the Clerk. For simplicity, we will collectively refer
to the plaintiffs as “Jane Doe.”

2As we will explain, whether the Clerk owes a duty of care to a plaintiff is a separate
question from whether the Clerk is immune from suit. See Pollock v. Fla. Dep’t of
Highway Patrol, 882 So. 2d 928, 932 (Fla. 2004) (“If no duty of care is owed with
respect to alleged negligent conduct, then there is no governmental liability, and the
question of whether the sovereign should be immune from suit need not be reached.”).
Here, the Clerk and the trial court conflated the two issues, as is common. See, e.g., City
of Dunedin v. Pirate’s Treasure, Inc., 255 So. 3d 902, 904-05 (Fla. 2d DCA 2018)
(“The parties conflate the issues of tort liability and sovereign immunity. As noted
earlier, the City claims entitlement to sovereign immunity because it owes no duty to
Pirate’s Treasure. However, there is a significant distinction ‘between a lack of liability
under established tort law and the presence of sovereign immunity. . . . [T]he absence
of a duty of care between the defendant and the plaintiff results in a lack of liability, not
application of immunity from suit.’ ” (alteration in original) (quoting Wallace v. Dean,
3 So. 3d 1035, 1044 (Fla. 2009))).

3Although the trial court’s analysis here was included under its judicial immunity
analysis, whether the Clerk owes a duty of care to Jane Doe is relevant to both the
sovereign immunity and judicial immunity analyses.

4The trial court’s order contains an obvious scrivener’s error. It cites to Florida Rule
of Judicial Administration 2.420(d)(1)(xiii), rather than 2.420(d)(1)(b)(xiii).

5We review de novo the trial court’s purely legal determination that the Clerk owed
a legal duty to Jane Doe to redact her name from the court document. See Pirate’s
Treasure, Inc., 255 So. 3d at 905.

6As an initial matter, we note that the parties do not contend that there is a common
law duty of care asserted that is applicable to the Clerk under the specific facts alleged
in the complaint.

*        *        *

Criminal law—Juveniles—Carrying concealed firearm without li-
cense—Possession of firearm as minor—Evidence—Confession—Trial
court erred in admitting juvenile’s confession that he had possessed
firearm where state failed to prove corpus delicti of either of the
charged offenses—Discharge required where both charges turned on
whether juvenile had possessed the firearm that officers found in
bushes near juvenile after apprehending him, and state failed to
provide substantial evidence independent of confession that juvenile
had control of firearm

T.C.C., Appellant, v. STATE OF FLORIDA, Appellee. 2nd District. Case No. 2D18-
4664. Opinion filed March 27, 2020. Appeal from the Circuit Court for Hillsborough
County; Michael S. Williams, Judge. Counsel: Howard L. Dimmig, II, Public
Defender, and Kevin Briggs, Assistant Public Defender, Bartow, for Appellant. Ashley
Moody, Attorney General, Tallahassee, and Laurie Marie Benoit-Knox, Assistant
Attorney General, Tampa, for Appellee.

(ROTHSTEIN-YOUAKIM, Judge.) On this appeal from his adjudica-
tion of delinquency for carrying a concealed firearm without a license,
see § 790.01(2), Fla. Stat. (2018), and for possessing a firearm as a
minor, see § 790.22(3), T.C.C. argues that the trial court erred in
admitting his confession that he had possessed the firearm because the
State had failed to prove the corpus delicti of either delinquent act. We
agree, and because without the confession, the evidence was insuffi-
cient on both counts, we reverse the adjudications and remand for
entry of judgments of dismissal.

In August 2018, a group of Tampa Police Department officers
were eating dinner at a restaurant at University Mall when T.C.C.
approached and said that three males had just robbed, chased, and
followed him into the restaurant. Corporal William McKendree took
T.C.C. outside to talk with him while other officers detained three
boys who had come into the restaurant after T.C.C. The officers found
a bag of ammunition on the boys, who claimed that they had been the
victims.

Because the restaurant was noisy, the officers also took the three

boys outside. When T.C.C. saw them, he broke into a run through the
mall parking lot, with Corporal McKendree in pursuit. T.C.C. rounded
a corner, and Corporal McKendree lost sight of him for “about three
seconds.” T.C.C. continued to run, and Corporal McKendree
continued to chase him until he again lost sight of him around another
corner. When Corporal McKendree caught up with T.C.C., he found
T.C.C. stuck in some bushes that T.C.C. had apparently tried to jump
over.

After freeing T.C.C. from the bushes and handing him off to
another officer, Corporal McKendree searched the bushes and found
a live .38-caliber round in them. Another officer searched some
bushes at the corner where Corporal McKendree first lost sight of
T.C.C. and recovered a .38-caliber revolver. These bushes were fifty
to one hundred yards from where T.C.C. was apprehended. The mall
was closed at that time, and there was no civilian traffic in that area. In
a postarrest interview, T.C.C. admitted that he had possessed the
revolver.

At trial, T.C.C. objected to the introduction of his confession,
arguing that the State had failed to establish the corpus delicti of either
delinquent act. Wrestling with our decision in A.P. v. State, 250 So. 3d
799 (Fla. 2d DCA 2018), the trial court ultimately overruled the
objection. We review for an abuse of discretion the court’s determina-
tion that the evidence sufficiently established corpus delicti to admit
T.C.C.’s confession. See N.G.S. v. State, 272 So. 3d 830, 832 (Fla. 2d
DCA 2019).

The requirement of proof of corpus delicti arises out of “a funda-
mental principle of law that no person be adjudged guilty of a crime
until the state has shown that a crime has been committed.” State v.
Allen, 335 So. 2d 823, 825 (Fla. 1976). Consistent with that principle,
“A person’s confession to a crime is not sufficient evidence of a
criminal act where no independent direct or circumstantial evidence
exists to substantiate the occurrence of a crime.” Id. Generally:

The corpus delicti rule does not require that the State prove the identity
of the person who committed the crime, except in those uncommon
circumstances where proof of identity is necessary to show that a
crime was committed at all. Nor does it require that the body of the
crime be proved beyond a reasonable doubt. Rather, it requires that the
State produce “substantial evidence,” which need not be “uncontra-
dicted or overwhelming,” to prove that a crime has in fact happened.

N.G.S., 272 So. 3d at 832-33 (citations omitted).
This case presents one of those “uncommon circumstances where

proof of identity is necessary to show that a crime was committed at
all” because it is legal for an adult to possess a firearm (except under
specific circumstances) and for a properly licensed person to carry a
concealed firearm. See N.G.S., 272 So. 3d at 832; cf. K.T.B. v. State,
284 So. 3d 1171, 1174-75 (Fla. 2d DCA 2019) (explaining that
proving the corpus delicti of possessing a controlled substance in
violation of section 893.13(6)(a), Florida Statutes (2018), did not
require proof of identity because “[i]t was illegal for anyone to possess
the baggie of cocaine that was found on the ground near where K.T.B.
was taken into custody”).1 To establish corpus delicti, therefore, the
evidence, independent of T.C.C.’s confession, had to establish that
someone who was a minor and who did not have a concealed-firearm
permit—that is, T.C.C.—had possessed a firearm and had carried a
concealed firearm.

Both charges turn on whether T.C.C. had possessed the firearm that
the officers found after apprehending him. As noted above, this does
not mean that the evidence had to establish his possession of the
firearm beyond a reasonable doubt before his confession could be
admitted. See Allen, 335 So. 2d at 825. Rather: “The state has a burden
to bring forth ‘substantial evidence’ tending to show the commission
of the charged crime. This standard does not require the proof to be
uncontradicted or overwhelming, but it must at least show the
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existence of each element of the crime.” Id. (footnotes omitted).
“Possession of a firearm may be either actual or constructive,”

N.G.S., 272 So. 3d at 835, but both require that the defendant have
control over the firearm. See G.G. v. State, 84 So. 3d 1162, 1164 (Fla.
2d DCA 2012) (“Under either [i.e., actual or constructive] theory of
possession, . . . the State must prove that the accused had control of the
contraband.” (citing McCoy v. State, 840 So. 2d 455, 456 (Fla. 4th
DCA 2003))). To prove corpus delicti, therefore, substantial evidence
independent of T.C.C.’s confession had to establish T.C.C.’s control
of the firearm found in the bushes.

There was no such evidence. Instead, the evidence established that
officers had found a .38-caliber bullet in the bushes in which T.C.C.
had been apprehended and a .38-caliber firearm in some bushes fifty
to one hundred yards away from there. While running from the
officers, T.C.C. had briefly passed through the area where the firearm
was found, but that area was accessible to the public and no one
testified regarding the condition of the firearm or the ammunition;
consequently, there was no evidence suggesting how long they may
have been in those locations before being found. Moreover, none of
the officers who had seen or spoken with T.C.C. before he fled
testified that they had had reason to believe that he had possessed the
firearm; nor did the boys who identified T.C.C. as their antagonist say
anything about a firearm. There was no evidence that T.C.C.’s
fingerprints had been found on the firearm, and we are unable to infer
consciousness of guilt solely from T.C.C.’s flight upon seeing the
other boys outside the restaurant. See Powell v. State, 908 So. 2d 1185,
1187 (Fla. 2d DCA 2005) (“Evidence of flight is relevant to infer
consciousness of guilt where there is a sufficient nexus between flight
and the crime with which a defendant is charged.” (emphasis added)
(citing Escobar v. State, 699 So. 2d 988, 995 (Fla. 1997))).

Thus, although the evidence established T.C.C.’s proximity to the
firearm found in the bushes, mere proximity is insufficient to establish
control and no evidence apart from T.C.C.’s confession supplied the
missing piece. See G.G., 84 So. 3d at 1164 (“[U]nder either theory [of
possession] the requisite control is not established by an accused’s
mere proximity to the contraband.” (citing Sundin v. State, 27 So. 3d
675, 676-77 (Fla. 2d DCA 2009))). As we stated in A.P., 250 So. 3d at
802, “this will not do.” Although the trial court distinguished A.P. on
the ground that the firearm in that case was found in a jointly occupied
vehicle while the firearm in this case was found in an area where only
T.C.C. was present, we cannot say that the absence of anyone else in
that public area at that moment evidenced T.C.C.’s control of the
firearm.

The other evidence, therefore, failed to establish the corpus delicti
of the charged offenses so as to render T.C.C.’s confession admissible.
Accordingly, we reverse the adjudications of delinquency and remand
for discharge on both counts.

Reversed and remanded with instructions. (NORTHCUTT and
BLACK, JJ., Concur.)
))))))))))))))))))

1The trial court’s confusion over A.P. appears to spring from not recognizing that
that case also presented one of those “uncommon circumstances.” See A.P., 250 So. 3d
at 802 (“[I]n this case, absent proof that A.P. [(who was both a minor and a felon)]
possessed the gun, the evidence offered by the State does not establish that any crime
occurred.” (emphasis added)).

*        *        *

Criminal law—Post conviction relief—Pro se motion and amended
motion referencing wrong case number—Under circumstances,
remand for consideration of merits of claim is appropriate given post
conviction court’s awareness that defendant had inadvertently used
wrong case number and knowledge of correct case number under
which defendant intended to raise his post conviction challenge

JACKIE W. WOODS, Appellant, v. STATE OF FLORIDA, Appellee. 5th District.

Case No. 5D19-3216. Opinion filed March 27, 2020. 3.850 Appeal from the Circuit
Court for Marion County, Anthony M. Tatti, Judge. Counsel: Matthew R. McLain, of
McLain Law, P.A., Longwood, for Appellant. Ashley Moody, Attorney General,
Tallahassee, and Douglas T. Squire, Assistant Attorney General, Daytona Beach, for
Appellee.

(COHEN, J.) Jackie W. Woods appeals the summary denial of his
amended Florida Rule of Criminal Procedure 3.850 motion for
postconviction relief. We reverse.

In August 2017, Woods filed a pro se motion for postconviction
relief challenging his conviction in Marion County case number 2012-
CF-2372-B. The postconviction court dismissed Woods’s motion,
explaining that the case Woods referenced had been nolle prossed by
the State and consolidated into case number 2012-CF-1122-B. The
postconviction court attached a copy of the nolle prosequi to its
dismissal order and allowed Woods sixty days to file an amended
motion.

Woods timely filed a pro se amended motion for postconviction
relief but made the same mistake, again referencing case number
2012-CF-2372-B. The postconviction court denied Woods’s motion
because “[a]s discussed in this Court’s previous order, there is no
conviction to challenge in the above-styled case.” It did not provide
Woods with another opportunity to amend, noting that Woods had
already been afforded one opportunity to amend pursuant to Spera v.
State, 971 So. 2d 754 (Fla. 2007).

This was not a situation involving ambiguity concerning which
case or charge the defendant wished to challenge. To the contrary, the
postconviction court was aware at the time of the initial filing that
Woods had inadvertently utilized the wrong case number and knew
the correct case number under which Woods intended to raise his
postconviction challenge. The postconviction court could have easily
noted Woods’s scrivener’s error and transferred the motion into the
correct file. Although we understand the postconviction court’s
frustration with Woods, “resolution of a case on its merits is preferred
and postconviction relief proceedings must provide meaningful
access to the judicial process.” James v. State, 185 So. 3d 649, 651
(Fla. 2d DCA 2016) (citing Smith v. State, 100 So. 3d 201, 202 (Fla.
2d DCA 2012)). Under these circumstances, we reverse and remand
for the postconviction court to address the merits of Woods’s claim.
See id. (reversing postconviction court’s denial of second amended
rule 3.850 motion for failure to include certification that defendant
could understand English; postconviction court knew that defendant
could understand English despite defendant’s failure to include
requisite certification because defendant’s initial rule 3.850 motion
included certification).

REVERSED AND REMANDED with instructions.
(EISNAUGLE and HARRIS, JJ., concur.)

*        *        *

Criminal law—Unlawful interception of wire communications—Unit
of prosecution—Double jeopardy—Defendant’s convictions on four
counts of unlawful interception of wire communications violate double
jeopardy where defendant unlawfully recorded only three phone
calls—Court finds no statutory support for argument that allowable
unit of prosecution is determined by the number of individuals whose
voices were unlawfully recorded in a single phone call—On remand,
trial court shall enter judgment and sentence against defendant on
three counts only

KIMBERLE WEEKS, Appellant, v. STATE OF FLORIDA, Appellee. 5th District.
Case No. 5D18-3612. March 27, 2020. Appeal from the Circuit Court for Flagler
County, Margaret W. Hudson, Judge. Counsel: Kevin J. Kulik, Fort Lauderdale, for
Appellant. Ashley Moody, Attorney General, Tallahassee, and Pamela J. Koller,
Assistant Attorney General, Daytona Beach, for Appellee.

(PER CURIAM.) Kimberle Weeks appeals her convictions for seven
counts of unlawfully intercepting wire communications and one count
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of disclosing an unlawfully intercepted wire communication. We
conclude that double jeopardy principles preclude convictions on four
counts of unlawful interception of wire communications, but other-
wise we affirm.1

Section 934.03(1)(a), Florida Statutes (2014), makes it a crime for
any person to intercept “any wire, oral, or electronic communication.”
The proper analysis of this statute’s application in the instant case
requires a review of certain statutory definitions. “Intercept” means
“the aural or other acquisition of the contents of any wire, electronic,
or oral communication through the use of any electronic, mechanical,
or other device.” § 934.02(3), Fla. Stat. (2014). “Wire communica-
tion” is defined in section 934.02(1) to mean “any aural transfer made
in whole or in part through the use of facilities for the transmission of
communications by the aid of wire, cable, or other like connection
between the point of origin and the point of reception . . . .”2 “ ‘Aural
transfer’ means a transfer containing the human voice at any point
between and including the point of origin and the point of reception.”
§ 934.02(18), Fla. Stat. (2014).

Here, the State’s evidence established that, without the knowledge
or consent of the other participants, Weeks recorded three separate
phone conversations. One phone conversation was a conference call
with four other individuals, a second phone conversation involved two
other individuals, and a third call was a phone call with a single
individual. The State’s evidence was sufficient to show that on these
three occasions, Weeks intercepted wire communications in violation
of section 934.03(1)(a), Florida Statutes (2014). See, e.g., Briggs v.
Am. Air Filter Co., 630 F.2d 414, 417 (5th Cir. 1980) (concluding that
“[a] telephone conversation is a wire communication” under same
definition of wire communication in federal wiretap statute); Perdue
v. State, 78 So. 3d 712, 716 (Fla. 1st DCA 2012) (“[T]he recording . . .
included only the communications that were picked up over the
telephone, which clearly meet the definition of ‘wire communication’
in section 934.02(1).”).3

Weeks argues that because there were only three recorded
telephone calls, double jeopardy principles preclude her from being
convicted of more than three counts of unlawfully intercepting wire
communications. In response, the State argues that because Weeks
unlawfully intercepted communications of seven different individu-
als, she can be convicted on seven counts. We reject the State’s
argument.

In cases involving multiple violations of the same statute, courts
apply the “allowable unit of prosecution” standard to determine
whether a double jeopardy violation has occurred. McKnight v. State,
906 So. 2d 368, 371 (Fla. 5th DCA 2005) (citing Sanabria v. United
States, 437 U.S. 54 (1978)).

The “allowable unit of prosecution” standard recognizes that the
Double Jeopardy Clauses are offended if multiple punishments are
imposed for the same offense. The Legislature defines whether
offenses are the same by prescribing the “allowable unit of prosecu-
tion,” which is the aspect of criminal activity that the Legislature
intended to punish. See United States v. Chipps, 410 F.3d 438 (8th Cir.
2005). In other words, it is a distinguishable discrete act that is a
separate violation of the statute.

McKnight, 906 So. 2d at 371.
“A court’s determination of the meaning of a statute begins with

the language of the statute.” Halifax Hosp. Med. Ctr. v. State, 278 So.
3d 545, 547 (Fla. 2019) (citing Lopez v. Hall, 233 So. 3d 451, 453
(Fla. 2018)). “If that language is clear, the statute is given its plain
meaning, and the court does not ‘look behind the statute’s plain
language for legislative intent or resort to rules of statutory construc-
tion.’ ” Id. (quoting City of Parker v. State, 992 So. 2d 171, 176 (Fla.
2008)). Section 934.03(1)(a) states, in pertinent part, that any person
who “[i]ntentionally intercepts . . . any wire . . . communication . . .

shall be punished.” The statutory definition of “wire communication”
references “any aural transfer” made through the use of facilities for
the transmission of communications by the aid of wire, cable, or other
like connection. § 934.02(1), Fla. Stat. (2014). “Aural transfer” is
defined as “a transfer containing the human voice.” § 934.02(18), Fla.
Stat. (2014) (emphasis added). Significantly, these definitions make
no reference to the number of people participating in a wire communi-
cation. Thus, we find no statutory support for the State’s argument that
the allowable unit of prosecution is determined by the number of
individuals whose voices were unlawfully recorded on a single
telephone call.4 On remand, the trial court shall enter judgment and
sentence against Weeks on only three counts of unlawfully intercept-
ing wire communications in addition to the one count of disclosing
unlawfully intercepted wire communication.

AFFIRMED, in part; REVERSED, in part; and REMANDED.
(EVANDER, C.J., WALLIS and TRAVER, JJ., concur.)
))))))))))))))))))

1Weeks also argued for reversal based on: (1) improper “bolstering” of testimony,
(2) the denial of her motion for mistrial after an isolated, unresponsive comment on her
exercise of her right to remain silent, (3) the admission of a particular audio recording
over her authenticity objection, (4) the denial of her requested special jury instructions,
and (5) the denial of her motion for judgment of acquittal based on the alleged
insufficiency of the evidence. We agree with Weeks that there was improper bolstering
during the testimony of Philip Lindley, a retired Florida Department of Law Enforce-
ment investigator, but find that the admission of such testimony was harmless. We
reject, without further discussion, the other arguments.

2During the trial below, the parties sometimes intermingled the definitions of “wire
communication” and “oral communication.” “Oral communication” is defined in
section 934.02(2) to mean “any oral communication uttered by a person exhibiting an
expectation that such communication is not subject to interception under circumstances
justifying such expectation and does not mean any public oral communication uttered
at a public meeting or any electronic communication.” § 934.02(2), Fla. Stat. (2014).
Notably, the definition of “wire communication” does not include the same qualifying
“reasonable expectation of privacy” language as the definition of oral communication.
Brevard Extraditions, Inc. v. Fleetmatics, USA, LLC, No. 8:12-CV-2079-T-17MAP,
2013 WL 5437117, at *4 (M.D. Fla. Sept. 27, 2013). Nor does the definition of “wire
communication” expressly include the exception for a public communication uttered
at a public meeting.

3The State’s evidence also established that Weeks intentionally disclosed the
contents of one of the unlawfully recorded telephone conversations to third persons in
violation of section 934.03(1)(c), Florida Statutes (2014).

4Neither party addressed the issue of whether the allowable unit of prosecution
should be determined by the number of telephones utilized during a conference call
given that the statutory definitions of both “wire communication” and “aural transfer”
reference a “point of origin” and a “point of reception.” Because that issue was not
briefed by either party, we decline to address it.

*        *        *

Torts—Civil theft—Default—Damages—Default entered in action
alleging civil theft based on defendant’s failure to compensate plaintiff
with funds received from selling plaintiff’s personal items—Trial court
erred in awarding unliquidated damages without holding an eviden-
tiary hearing—Complaint’s request for a specified sum for personal
property and household items did not constitute liquidated damages by
virtue of default—Because case involved claim for unliquidated
damages, trial court was required to give defendant notice and an
opportunity to be heard on issue of damages, which it failed to do

ANTHONY J. CIOTTI, AS EXECUTOR OF THE ESTATE OF ANTHONY G.
CIOTTI, Appellant, v. NANCI HUBSCH, Appellee. 5th District. Case No. 5D18-2884.
Opinion filed March 27, 2020. Appeal from the Circuit Court for Orange County, Keith
A. Carsten, Judge. Counsel: Moses Robert DeWitt, of DeWitt Law Firm, P.A., Orlando,
for Appellant. Preston H. Oughton, of The Law Office of Preston H. Oughton,
Jacksonville, for Appellee.

(HARRIS, J.) Appellant, Anthony J. Ciotti, as Executor of the Estate
of Anthony G. Ciotti, appeals the trial court’s order denying a motion
to vacate the final judgment in favor of Appellee, Nanci Hubsch.
Appellant argues that the trial court violated his due process rights
when it awarded unliquidated damages without an evidentiary hearing
or a trial. We agree and reverse. We affirm without further discussion
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the trial court’s denial of Appellant’s motion to vacate the default
entered below.

On May 2, 2016, Appellee filed a pro se complaint for civil theft
against Anthony G. Ciotti (“Decedent”) alleging that he agreed to
remove all of Appellee’s personal property from her home in
foreclosure, sell the items at market value, and surrender all proceeds
to her. The complaint further alleged that Appellee repeatedly wrote
to Decedent and requested a list of the items sold and the amount of
money paid for those items, but he ignored all requests and ceased all
communication.

Appellee attached to her complaint a list of items that Decedent
allegedly sold, gave to his family members, or kept for himself,
without any compensation to her. The itemized list grouped items
together and provided a total for each group. The total for all groups
came to $42,200, and in her suit, Appellee sought recovery of treble
damages under section 772.11, Florida Statutes (2016).

After Decedent failed to respond within twenty days of the service
of the summons, the trial court entered an order of default. Appellee
moved for final summary judgment, attaching to her motion the same
list of items that had been attached to her complaint. On December 12,
2016, without a hearing or trial, the trial court entered a final judg-
ment, awarding Appellee $126,000 in damages.

Eleven months after the trial court entered final judgment and over
one year after the default was entered, Decedent filed a motion to
vacate the final judgment and default pursuant to Florida Rule of Civil
Procedure 1.540. In the motion, Decedent argued that the final
judgment was void because he was not given notice and an opportu-
nity to be heard on the issue of damages. The motion alleged that the
summary judgment motion attached an unverified itemized list of
personal items, which constituted unliquidated damages, and required
testimony to ascertain facts upon which to base a value judgment.
Approximately four months later, Appellant filed a suggestion of
death indicating that Decedent passed away on December 19, 2017,
and moved to substitute proper party.

While a default admits all well-pleaded allegations of a complaint,
including a plaintiff’s entitlement to liquidated damages, it does not
admit entitlement to a specific amount of unliquidated damages.
Bowman v. Kingsland Dev., Inc., 432 So. 2d 660, 663 (Fla. 5th DCA
1983). Damages are liquidated “when the proper amount to be
awarded can be determined with exactness from the cause of action as
pleaded, i.e., from a pleaded agreement between the parties, by an
arithmetical calculation or by application of definite rules of law.” Id.
at 662. Damages are not liquidated, however, “if the ascertainment of
their exact sum requires the taking of testimony to ascertain facts upon
which to base a value judgment.” Id. at 663; see also Paramo v. Floyd,
154 So. 3d 477, 478 (Fla. 2d DCA 2015) (holding that “[a]n eviden-
tiary hearing is necessary to determine the amount of [unliquidated]
damages”); Minkoff v. Caterpillar Fin. Servs. Corp., 103 So. 3d 1049,
1051 (Fla. 4th DCA 2013) (“Where the damages are unliquidated, a
court must consider evidence and testimony to arrive at the appropri-
ate amount.”); Cellular Warehouse, Inc. v. GH Cellular, LLC, 957 So.
2d 662, 665 (Fla. 3d DCA 2007) (“[D]amages for lost business profits,
stolen assets, and operating expenses” require testimony to ascertain
value and are properly categorized as unliquidated); Bodygear
Activewear, Inc. v. Counter Intelligence Servs., 946 So. 2d 1148, 1151
(Fla. 4th DCA 2006) (“[E]ven though it was in default, Bodygear was
entitled to an evidentiary hearing on the issue of damages noticed in
compliance with Florida Rule of Civil Procedure 1.440.”).

In Rich v. Spivey, 922 So. 2d 326, 327 (Fla. 1st DCA 2006), also a
civil theft case, the First District held that damages were unliquidated
where a plaintiff compiled a list of real and personal property and his
own valuation of each item at the end of his complaint. The court
concluded that the list did not constitute a well-pleaded allegation of

fact that could be deemed admitted by the defendant’s failure to deny,
and therefore, a hearing was required to determine damages. Id. at
328; see also Paramo, 154 So. 3d at 478 (holding $34,000 item for
missing building materials appeared to be based only on plaintiff’s
estimation and thus, not exact calculation as required for liquidated
damages); U.S. Fire Ins. Co. v. C & C Beauty Sales, Inc., 674 So. 2d
169, 172 (Fla. 3d DCA 1996) (“The fact that [plaintiff] alleged in its
complaint that the value of the stolen inventory was a certain amount
does not make the claim liquidated.”).

Here, the default admitted all well-pleaded allegations of Appel-
lee’s complaint. However, like in Rich, the complaint’s request for
$42,200 for personal property and household items did not constitute
liquidated damages by virtue of the default. Florida Rule of Civil
Procedure 1.440(c) requires that “[i]n actions in which the damages
are not liquidated, [is the case here,] the order setting an action for trial
shall be served on parties who are in default in accordance with rule
1.080.” (Emphasis added). No such order or notice was provided in
this case. Even though a default had been entered, because this case
involved a claim for unliquidated damages, notice and an opportunity
to defend must be given. See Pierce v. Anglin, 721 So. 2d 781, 783
(Fla. 1st DCA 1998). Therefore, the final summary judgment was
void and must be reversed for the trial court to conduct a trial on the
issue of damages.

REVERSED and REMANDED (EISNAUGLE and TRAVER, JJ.,
concur.)

*        *        *

Criminal law—Sentencing—Lack of remorse—Considerations—Trial
court erred in viewing the constitutionally protected actions defendant
took in defense of the charges against her as evidence of her lack of
remorse

SUZANA JORDAN BICI, Appellant, v. STATE OF FLORIDA, Appellee. 5th District.
Case No. 5D19-798. Opinion filed March 27, 2020. Appeal from the Circuit Court for
Marion County, Willard Pope, Judge. Counsel: Robert David Malove, of The Law
Office of Robert David Malove, P.A., Ft. Lauderdale, for Appellant. Ashley Moody,
Attorney General, Tallahassee, and Rebecca Rock McGuigan, Assistant Attorney
General, Daytona Beach, for Appellee.

(COHEN, J.) Suzana Bici appeals the judgment and sentence imposed
following her convictions of driving under the influence (“DUI”)
manslaughter and DUI with serious bodily injury.1 Bici raises two
issues on appeal: the trial court erred in its denial of her motion to
suppress a blood draw and its consideration of improper factors in
imposing sentence. We affirm the trial court’s denial of Bici’s motion
to suppress without comment, and thus, affirm her convictions.
However, because the trial court erred in its consideration of improper
factors in imposing sentence, we vacate Bici’s sentence and remand
for resentencing before a different judge.

On the night in question, Bici drove three of her friends to the store
to purchase alcohol but failed to negotiate a curve in the road and
crashed. One occupant of her vehicle died and another was seriously
injured. A blood draw revealed that Bici’s blood alcohol level was
well beyond the legal limit at the time of the accident.

Bici pled not guilty to DUI manslaughter and DUI with serious
bodily injury. Following her unsuccessful attempt to suppress her
blood draw results, Bici proceeded to trial, and the jury found her
guilty as charged.

Bici moved for a downward departure sentence pursuant to
sections 921.0026(1)(f) and (j), Florida Statutes (2016), alleging that:
(1) the occupants of the vehicle were willing participants, and (2) her
offenses were committed in an unsophisticated manner and were
isolated incidents for which she had shown remorse. At her sentencing
hearing, Bici apologized to the victims’ families, took responsibility
for her actions, and stated that she was remorseful. The State objected
to a downward departure sentence and presented evidence that Bici
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had a pending DUI charge at the time she committed the offenses at
issue.2

Following both parties’ arguments, the trial court addressed Bici:
COURT: [T]here are two things that have been said here today by

you and on your behalf by those who are concerned for you that
caused me pause. One of them is that you take full responsibility for
this. Well, this happened in May of 2016. Almost three years ago.
Now, everything you have done in the course of this litigation are
things that you’re entitled to do. You pled not guilty. You filed a
motion to suppress. And those are things that you’re entitled to do.
And I give you no fault for that. You’re entitled to it. And you went to
trial and asked for a not guilty. And those are all things that you are
entitled to, but it sure seems inconsistent with coming in here and
telling me that you take full responsibility for all of this. Again, I
don’t fault you for exercising your constitutional rights.

BICI: Yes, Your Honor.
COURT: But it’s inconsistent with throwing your hands up and

bellying up to the bar and saying, This is my bad. And this has been
going on for three years. And now you’re taking full responsibility
when you’re looking at a lowest permissible sentence, without a
downward departure, of almost 15 years in prison.

(Emphasis added). The trial court denied Bici’s motion for a down-
ward departure sentence.

On appeal, Bici argues that the trial court erred in viewing the
actions she took in defense of the charges against her as evidence of
her lack of remorse.3 The State responds that the trial court appropri-
ately considered whether Bici had shown remorse because she moved
to mitigate her sentence on that basis. See, e.g., Rankin v. State, 174
So. 3d 1092, 1097-98 (Fla. 4th DCA 2015) (finding that trial court did
not err in considering whether defendant showed remorse when
defendant moved for downward departure sentence and section
921.0026(1)(j) was only applicable basis). However, Bici’s argument
is not that the trial court erred in considering whether she showed
remorse; rather, she argues that the trial court impermissibly equated
her exercise of her constitutional rights as a lack of remorse. We agree.

It is axiomatic that a trial court may not base sentencing decisions
on the fact that a defendant exercised his or her right to plead not guilty
and proceed to trial. As the Florida Supreme Court noted in Holton v.
State, 573 So. 2d 284, 292 (Fla. 1990):

A defendant has the right to maintain his or her innocence and have a
trial by jury. Art. I, § 22, Fla. Const. The protection provided by the
fifth amendment to the United States Constitution guarantees an
accused the right against self-incrimination. The fact that a defendant
has pled not guilty cannot be used against him or her during any stage
of the proceedings because due process guarantees an individual the
right to maintain innocence even when faced with evidence of
overwhelming guilt.

The trial court stated that Bici’s actions were inconsistent with
remorse because she moved to suppress evidence, proceeded to trial,
and litigated the case for three years. By doing so, the trial court used
Bici’s constitutionally protected actions against her in sentencing.
This was not a proper consideration. See id.

It is unclear whether the trial court would have nevertheless entered
a sentence within the statutory guidelines had it not considered Bici’s
decision to move to suppress and proceed to trial. See Kenner v. State,
208 So. 3d 271, 277-78 (Fla. 5th DCA 2016) (utilizing “would have”
standard for erroneous consideration of sentencing factor). Therefore,
we vacate Bici’s sentence and remand for resentencing before a
different judge. See Piccinini v. State, 275 So. 3d 210, 213 (Fla. 5th
DCA 2019); Kenner, 208 So. 3d at 278.

AFFIRMED IN PART, REVERSED IN PART, AND RE-
MANDED. (ORFINGER and EISNAUGLE, JJ., concur.)
))))))))))))))))))

1§§ 316.193(3)(c)3., 316.193(3)(c)2., Fla. Stat. (2016).
2Bici subsequently pleaded no contest to reckless driving in that case.
3Bici does not challenge the trial court’s rejection of a downward departure

sentence based on section 921.0026(1)(f), related to victims as willing participants.

*        *        *

Civil procedure—Striking of pleadings—Order striking two counts of
defendant’s counterclaim is reversed where plaintiffs improperly
noticed hearing on their motion to strike the counterclaim as a sham

SAMY F. BISHAI, M.D. AND SAMY F. BISHAI, M.D., P.C., Appellants, v. THE
HEALTH LAW FIRM, P.A. AND GEORGE F. INDEST III, Appellees. 5th District.
Case No. 5D19-447. Opinion filed March 27, 2020. Appeal from the Circuit Court for
Seminole County, Donna L. McIntosh, Judge. Counsel: Joseph E. Parrish, of Parrish
& Goodman, PLLC, Tampa, for Appellants. George F. Indest III, Lance O. Leider, and
Amanda I. Forbes, of The Health Law Firm, P.A., Altamonte Springs, for Appellees.

(COHEN, J.) Samy F. Bishai, M.D., and Samy F. Bishai, M.D., P.C.
(“Bishai PC”) (collectively, “Appellants”), appeal the trial court’s
order striking two counts of their counterclaim against The Health
Law Firm, P.A., and George F. Indest III (collectively, “Appellees”).

Appellants employed The Health Law Firm to represent Bishai in
three separate proceedings instituted by the Department of Health
(“DOH”).1 Indest, the owner of The Health Law Firm, assigned the
case to an associate, who undertook the representation of Bishai.
Following a hearing, the administrative law judge in the DOH
proceedings recommended that the Florida Board of Medicine revoke
Bishai’s medical license. The Florida Board of Medicine adopted the
recommendation over Bishai’s exceptions. Bishai, represented by a
different law firm, appealed the order revoking his license.2

During the pendency of that appeal, The Health Law Firm sued
Appellants to collect attorney’s fees. Appellants answered and raised
a counterclaim alleging four counts of legal malpractice: (1) Bishai PC
against The Health Law Firm, (2) Bishai PC against Indest, individu-
ally, (3) Bishai against The Health Law Firm, and (4) Bishai against
Indest, individually.3

Appellees moved to strike the counterclaim as a sham and noticed
that motion, along with four other motions, for hearing on the trial
court’s motion calendar, each for 15 minutes. Following the hearing,
the trial court struck the two counts of Appellants’ counterclaim
related to Indest’s individual liability for legal malpractice, finding
that Bishai was represented only by Indest’s associate in the DOH
proceedings, not Indest. Accordingly, it ruled that Indest could not be
individually liable. The two legal malpractice counts against The
Health Law Firm remain pending.

Appellants present a narrow issue for appeal: Whether the trial
court erred in striking the two counts against Indest because the
hearing on Appellees’ motion to strike Appellants’ counterclaim as a
sham was not noticed as an evidentiary hearing.

We decline to announce a rule that requires every evidentiary
hearing be specifically noticed as such. Generally, the evidentiary
nature of a hearing is obvious to the parties. Indeed, that was the basis
on which the trial court overruled Bishai’s objection to the hearing.
The trial court reasoned that because Florida Rule of Civil Procedure
1.150 mandates evidentiary hearings on motions to strike sham
pleadings, Bishai should have been on notice of the evidentiary nature
of the hearing.

However, the procedural history of this case leads us to follow
Herranz v. Siam, 2 So. 3d 1105 (Fla. 3d DCA 2009), which is
strikingly similar to the facts at issue. In Herranz, the defendant set his
motion to strike the complaint as a sham on the trial court’s motion
calendar without any indication that it would be an evidentiary
hearing. Id. at 1107. Likewise, in the instant case, Appellees set their
motion for hearing on the trial court’s motion calendar without any
indication that it was an evidentiary hearing.4 As the Third District
Court of Appeal did in Herranz, we find that the manner in which
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Appellees noticed the hearing on their motion to strike the counter-
claim as a sham violated Appellants’ due process rights.5 Id. at 1106.
Accordingly, we reverse the trial court’s order striking Appellants’
counterclaim counts against Indest and remand.

REVERSED AND REMANDED. (WALLIS and EDWARDS,
JJ., concur.)
))))))))))))))))))

1Bishai PC was not a party to these proceedings.
2The First District Court of Appeal per curiam affirmed Bishai’s appeal. See Bishai

v. Dep’t of Health, 252 So. 3d 1180 (Fla. 1st DCA 2018).
3Notably, Indest was not a party to The Health Law Firm’s action for attorney’s

fees.
4Logistically, the parties would be unable to conduct an evidentiary hearing on

Appellees’ motion to strike pleading as a sham within the noticed fifteen-minute
timeframe. While the allowance of short evidentiary hearings at motion calendar varies
from judge to judge, most opposing attorneys would not expect that instead of hearing
five motions, almost the entirety of the seventy-five-minute hearing would be utilized
on just the motion to strike.

5We note that although the retainer agreement between the parties purports to retain
The Health Law Firm, it was signed by Indest individually. Even if Indest had not
individually signed the agreement, a professional service corporation does not always
provide insulation from personal liability. § 621.07, Fla. Stat. (2017). It may be more
appropriate to allow discovery and to address Indest’s potential liability at a summary
judgment hearing. Other issues, such as the statute of limitations and whether
Appellants were procedurally able to bring a counterclaim against Indest, may be
appropriately addressed prior to a summary judgment hearing.

*        *        *

Criminal law—Aggravated battery—Jury instructions—Justifiable
use of deadly/non-deadly force—Trial court erred in denying defen-
dant’s request that jury be instructed on the justifiable use of non-
deadly force, choosing only to give instruction on justifiable use of
deadly force—By rejecting request trial court necessarily determined
that, as a matter of law, the force used by defendant that resulted in one
victim receiving three stitches to her hand and second victim receiving
one stitch to his finger was deadly—Even assuming a knife was used,
this does not summarily equate to the use of deadly force as a matter of
law—Given evidence presented at trial, whether the extent of force
used by defendant was deadly or non-deadly was a question of fact for
the jury to decide—Error in failing to give instruction was not
harmless—Remand for new trial

KENYA CROFT, Appellant, v. STATE OF FLORIDA, Appellee. 5th District. Case
No. 5D19-2266. Opinion filed March 27, 2020. Appeal from the Circuit Court for
Orange County, Leticia J. Marques, Judge. Counsel: James S. Purdy, Public Defender,
and Joseph Chloupek, Assistant Public Defender, Daytona Beach, for Appellant.
Ashley Moody, Attorney General, Tallahassee, and Deborah A. Chance, Assistant
Attorney General, Daytona Beach, for Appellee.

(LAMBERT, J.) Kenya Croft was convicted after trial of two counts
of aggravated battery with a deadly weapon or causing great bodily
harm. Croft raises two issues for reversal in this direct appeal, one of
which we find to be dispositive. Concluding that the trial court erred
in denying Croft’s request that the jury be instructed on the justifiable
use of non-deadly force, we reverse the judgment and sentences and
remand for a new trial.1

The altercation that ultimately led to Croft’s convictions occurred
at the apartment where his sister, Zhane McCarthy, lived. Croft was
helping her move furniture and some of her personal belongings from
the apartment. McCarthy’s boyfriend, Ramon Burgos, was also
present to assist with the move.

Croft and Burgos got into a disagreement as to how to disassemble
a bedframe. While their testimony at trial differed as to the origin and
chronology of their dispute, both Croft and Burgos acknowledged that
it became physical. Croft testified that Burgos attacked him first by
striking him in the head, resulting in a cut to his forehead. Croft further
testified that he defended himself from Burgos by using a screwdriver
he had in his possession at the time. Burgos testified that Croft was the
aggressor and that he sustained wounds to his finger and to his side or

abdomen when Croft cut or stabbed him with a knife. Burgos received
a stitch on his finger, but did not require stitches for his other injury.
As to McCarthy, she was injured when she got between the two men
in an effort to break up the confrontation. McCarthy testified that she
did not see Croft with a knife, but, nevertheless, was cut on her hand
or arm requiring three stitches.

Croft’s position at trial was that he had acted in self-defense.
During the charge conference, the trial court indicated that it intended
to instruct the jury with Florida Standard Jury Instruction in Criminal
Cases 3.6(f) regarding the justifiable use of deadly force. Croft’s trial
counsel requested that the court instruct the jury with Florida Standard
Jury Instruction 3.6(g) pertaining to the justifiable use of non-deadly
force. Counsel argued that while the State had presented evidence of
a stabbing, there was no evidence that either Burgos or McCarthy had
suffered extensive or internal injuries or had been at risk of death or
great bodily harm from the altercation.2 The court denied Croft’s
request for the non-deadly force instruction, but observed that counsel
could “certainly argue nondeadly force [to the jury].”

A trial court’s decision to give or withhold a proposed jury
instruction is reviewed for an abuse of discretion. Davis v. State, 922
So. 2d 438, 444 (Fla. 5th DCA 2006) (citing Worley v. State, 848 So.
2d 491, 492 (Fla. 5th DCA 2003)). This discretion, however, is
narrower in a criminal proceeding “because a criminal defendant is
entitled to have the jury instructed on his or her theory of defense if
there is any evidence to support the theory and the theory is recog-
nized as valid under Florida law.” Vila v. State, 74 So. 3d 1110, 1112
(Fla. 5th DCA 2011) (citing Cruz v. State, 971 So. 2d 178, 181-82
(Fla. 5th DCA 2007)). For the following reasons, the trial court abused
its discretion in not giving the requested non-deadly force jury
instruction on Croft’s claim of self-defense.

When the type of force used by a defendant is clearly deadly or
non-deadly as a matter of law, only the applicable instruction should
be given. Brown v. State, 113 So. 3d 103, 104 (Fla. 5th DCA 2013)
(quoting DeLuge v. State, 710 So. 2d 83, 84 (Fla. 5th DCA 1998)).
However, where there is any evidence presented at trial that supports
an instruction on either deadly or non-deadly force, it is error not to
give it. Id. (citing Curington v. State, 704 So. 2d 1137, 1140 (Fla. 5th
DCA 1998)). In deciding the instruction to be given, the trial court’s
focus is on the nature of the force used by the defendant. DeLuge, 710
So. 2d at 84 (citing Garramone v. State, 636 So. 2d 869, 871 (Fla. 4th
DCA 1994)).

Deadly force used in self-defense occurs “where the natural,
probable, and foreseeable consequences of the defendant’s acts are
death.” Copeland v. State, 277 So. 3d 1137, 1140 (Fla. 5th DCA 2019)
(quoting Cruz, 971 So. 2d at 182). Deadly force may be used in self-
defense if, under the circumstances, it appears to be reasonably
necessary to prevent imminent death or great bodily harm or the
commission of a forcible felony. DeLuge, 710 So. 2d at 84 (citing §
776.012, Fla. Stat. (1995)). In contrast, a defendant is justified in using
non-deadly force, which is force not likely to cause death or great
bodily harm,3 to the extent reasonably necessary to defend oneself
against the imminent use of unlawful force. Id. (citing § 776.012, Fla.
Stat. (1995)). Thus, a defendant’s use of deadly force is justifiable in
much narrower circumstances than the use of non-deadly force.
Copeland, 277 So. 3d at 1141.

By rejecting Croft’s request for the non-deadly force jury instruc-
tion and concluding that only the deadly force instruction would be
given, the trial court necessarily determined that, as a matter of law,
the force used by Croft that resulted in McCarthy receiving three
stitches to her hand or arm and Burgos having one stitch to his finger,
was deadly. See Brown, 113 So. 3d at 104. Even assuming that Croft
used a knife when he stabbed or cut Burgos and McCarthy, this would
not summarily equate to the use of deadly force as a matter of law. See
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Copeland, 277 So. 3d at 1140 (citing DeLuge, 710 So. 2d at 84
(recognizing that even a deadly weapon, such as a knife, can be used
without deadly force)). Under the evidence presented at trial, includ-
ing the nature and location of the victims’ injuries, whether the extent
of the force used by Croft was deadly or non-deadly was a question of
fact for the jury to decide. Accordingly, it was reversible error for the
trial court not to have given the standard jury instruction on non-
deadly force. See Brown, 113 So. 3d at 104 (holding that a trial court
errs in failing to give the non-deadly force instruction where any
evidence presented at trial supports it); Radler v. State, 45 Fla. L.
Weekly D336, 337 (Fla. 4th DCA Feb. 12, 2020) (“Failure to give a
standard jury instruction is reversible error when the omitted standard
jury instruction goes to the heart of the defendant’s case.” (quoting
Hosnedl v. State, 126 So. 3d 400, 403 (Fla. 4th DCA 2013))).

We reject the State’s argument that the failure to give the non-
deadly force instruction was harmless error. During his rebuttal
closing argument, the prosecutor told the jury that under the facts of
the case, the deadly force jury instruction did not support Croft’s self-
defense claim because there was no evidence that Croft had been
placed in imminent danger of death or great bodily harm by Burgos to
justify the use of deadly force, or that such force was necessary to
prevent Burgos from committing a forcible felony against Croft.

Assuming that the jury accepted the prosecutor’s argument, then,
absent the non-deadly force instruction, Croft’s jury was left without
the ability to fully evaluate his self-defense claim. Because it was not
provided with the definition of non-deadly force, the jury could not
assess whether, instead of deadly force, Croft had used non-deadly
force against Burgos that day and, if so, whether Croft’s use of non-
deadly force was justified to prevent Burgos’s alleged use of imminent
force against him. The prejudice to Croft is further evidenced by the
verdicts rendered finding Croft guilty of aggravated battery, but not
differentiating as to whether the convictions were based solely on the
use of a deadly weapon or because the force used by Croft caused
great bodily harm. See DeLuge, 710 So. 2d at 85 (holding that the trial
court erred in not giving the jury the opportunity to determine whether
the defendant used non-deadly force as the defendant’s conviction for
aggravated battery may have been based only on the use of a deadly
weapon).

Finally, the trial court’s denial of Croft’s request for the non-deadly
force instruction also prejudiced him regarding the charge involving
McCarthy, who clearly was not an intended victim. “Where self-
defense is a viable defense to the charge of battery on an intended
victim, the defense also operates to excuse the battery on the unin-
tended victim.” V.M. v. State, 766 So. 2d 280, 281 (Fla. 4th DCA
2000) (citing Pinder v. State, 8 So. 837, 841 (Fla. 1891); Battles v.
State, 498 So. 2d 1028, 1030 (Fla. 1st DCA 1986)). Furthermore,
“where there is evidence indicating that the accidental infliction of an
injury and the defense of self defense . . . are so intertwined that the
jury could reasonably find that the accident resulted from the justifi-
able use of force, an instruction on self defense . . . is not logically
precluded.” Williams v. State, 588 So. 2d 44, 45 (Fla. 1st DCA 1991).

Accordingly, we reverse the judgment and sentences and remand
for a new trial.

REVERSED and REMANDED. (COHEN and EISNAUGLE, JJ.,
concur.)
))))))))))))))))))

1As a result of this disposition, we find it unnecessary to address the second issue
raised by Croft in this appeal.

2The State conceded that Croft’s sister did not suffer great bodily harm, but argued
that the scar that she received from the incident caused her to have permanent
disfigurement.

3Fla. Std. Jury Instr. (Crim.) 3.6(g).

*        *        *

Public employees—Civil rights—Termination from employment—
Retaliation—Action alleging that plaintiff was terminated from
employment as retaliation for filing lawsuit against county for racial
discrimination after plaintiff was previously terminated—Trial court
erred in failing to grant county’s motion for directed verdict arguing
that plaintiff failed to exhaust administrative remedies—Plaintiff failed
to present competent substantial evidence that he filed a presuit
administrative complaint with the Florida Commission on Human
Relations, which is a condition precedent to filing a civil action—Trial
court erred in not granting county’s separate motion for directed
verdict arguing that defendant failed to prove that county’s reasons for
failing to reinstate plaintiff in his previous division after reemployment
were pretextual, and that county required him to retire by declining to
pay plaintiff additional money to reimburse his Florida Retirement
System account for his earlier, in-service withdrawals—Evidence at
trial established that county had met burden of showing legitimate,
nondiscriminatory reasons for its actions, and plaintiff failed to show
that county’s stated reasons were false

ORANGE COUNTY, FLORIDA, Appellant, v. STACY MCLEAN, Appellee. 5th
District. Case No. 5D18-3494. Opinion filed March 27, 2020. Appeal from the Circuit
Court for Orange County, Bob Leblanc, Judge. Counsel: Kristie Hatcher-Bolin, of Gray
Robinson, P.A., Lakeland, and Sarah P. L. Reiner and Theodore L. Shinkle, of Gray
Robinson, P.A., Orlando, for Appellant. Jerry Girley, of The Girley Law Firm, P.A.,
Orlando, for Appellee.

(LAMBERT, J.) Orange County, Florida (“the County”), appeals the
final judgment entered following a jury trial awarding damages in the
sum of $36,663 to the appellee, Stacy McLean, on his claim for
retaliation brought under the Florida Civil Rights Act (“FCRA”).1 As
explained below, we agree with the County that the trial court erred in
failing to grant two of its separate motions for directed verdict.
Accordingly, we reverse the final judgment in favor of McLean and
remand with directions for the trial court to enter a final judgment in
favor of the County.

BACKGROUND—
McLean began working as a firefighter with the Orange County

Fire Rescue Department (“Fire Rescue”) in 1989, eventually rising to
the rank of lieutenant. He was working in the Training Division of Fire
Rescue in November 2013 when an investigation was instituted by the
County regarding a number of its employees, including McLean,
concerning allegations that these employees were misusing County
property and improperly reporting or recording the number of hours
that they had been working. Of the fifty-six employees disciplined as
a result of this investigation, the County only terminated the employ-
ment of McLean and two other African-American males.

McLean sued the County in 2015 for discrimination under the
FCRA. McLean contended that this disparate treatment in being
terminated from employment for committing the same or similar acts
as the other investigated employees whose employment was not
terminated was due to both his race and sex.

In June 2016, McLean and the County settled this first lawsuit. In
exchange for McLean executing a release of any and all of his claims
and dismissing the suit with prejudice, the County agreed to set aside
its termination of McLean’s employment and to replace it with a
written warning letter. McLean would be reinstated to his previous
status as a lieutenant in Fire Rescue. The County also agreed to pay
McLean what was referred to in the settlement agreement as his
Florida Retirement System (“FRS”) back wages, together with his
non-FRS back wages. It also agreed to pay a specified sum of money
to McLean for compensatory damages and for attorney’s fees and
costs. Lastly, the County agreed to provide McLean with personal and
sick leave benefits that he would have accrued during the twenty-
seven-month period from when his employment was first terminated
by the County until he was reinstated.
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PRESENT LAWSUIT—
After the first suit concluded, McLean went back to work as a

lieutenant with Fire Rescue. However, he was not returned to the
Training Division of Fire Rescue. The settlement agreement did not
require that McLean be returned to the Training Division; and, at the
time of his reinstatement, there were no vacancies in that division. As
discussed below, whether the County should have transferred one of
its then-present similarly ranked employees out of the Training
Division to allow McLean to work again as a lieutenant in the Training
Division, and its motive for not doing so, would become one of two
material issues in the second lawsuit.

The other issue that arose concerned McLean’s withdrawal of
monies that he had accumulated in his retirement account with the
FRS as a result of his employment with the County. Sometime after
the County terminated his employment in 2014, McLean withdrew
funds from his FRS retirement account to pay for some of his living
expenses. McLean also transferred monies from his FRS retirement
account into another qualified retirement account.

McLean’s withdrawal of these funds came to the attention of the
Florida State Board of Administration (“SBA”), which is an agency
that administers the retirement accounts for government employees in
Florida, including the County’s employees. The SBA posited that as
a result of the parties’ settlement of the earlier case, McLean had no
actual break in his employment with the County. The SBA notified
McLean that due to certain Internal Revenue Service guidelines that
require an employee be retired before taking any disbursements from
this type of retirement account, it considered McLean’s withdrawal
from his FRS retirement account to have been an improper, in-service
distribution of these funds. McLean challenged the SBA’s position in
an administrative proceeding, but he did not prevail at the hearing held
before an administrative law judge on this issue. The SBA adopted the
administrative law judge’s proposed order, and it ordered that
McLean repay the previously-withdrawn money back to his FRS
account within thirty days. Otherwise, the SBA wrote that McLean
“must be declared a retiree and ineligible for future participation in the
FRS” and “be immediately terminated from his employment [with the
County] for at least six calendar months.” The County was notified
that, absent McLean’s repayment of these sums or the termination of
McLean’s employment, it faced being ejected from further participa-
tion in the FRS program.

McLean’s in-service withdrawal of funds from his FRS retirement
account was not part of the settlement negotiations or agreement that
resolved the parties’ first lawsuit. Nevertheless, to comply with and
facilitate the reimbursement requirement being imposed upon him by
the SBA, McLean requested that the County now repay on his behalf
the additional sums of money that he withdrew from his FRS account.
The County declined, but it did propose a remedy, acceptable to the
SBA, that would have allowed McLean to remain employed by Fire
Rescue without having to repay or reimburse his FRS retirement
account. McLean rejected the County’s offer. Because McLean did
not thereafter repay the withdrawn funds back to the FRS, his
employment with the County ended.

McLean’s present suit averred that the County unlawfully
retaliated against him for engaging in what he described as a “pro-
tected activity” under the FCRA. Pertinent here, section 760.10(7),
Florida Statutes, provides, in part:

It is an unlawful employment practice for an employer, an employ-
ment agency, a joint labor-management committee, or a labor
organization to discriminate against any person because that person
has opposed any practice which is an unlawful employment practice
under this section, or because that person has made a charge, testified,
assisted, or participated in any manner in an investigation, proceeding,
or hearing under this section.

McLean alleged that the protected activity he engaged in was the filing
of his lawsuit against the County in 2015 for racial discrimination.

He contended that the County retaliated against him for doing so
in two significant ways. McLean asserted that the County’s first act of
retaliation occurred in 2016 when the County did not place him back
in the Training Division following the settlement of the prior lawsuit.
Second, McLean alleged that the County essentially forced him into
retirement in 2017 when it would not assist him in reimbursing his
FRS retirement account by paying him the additional money needed.

THE TRIAL AND THE COUNTY’S MOTIONS FOR DIRECTED
VERDICT—

The case proceeded to trial in 2018. At the close of McLean’s case-
in-chief and then after all the evidence had been presented, the County
made various motions for directed verdict on the retaliation claim,2

which it maintains here were all erroneously denied by the trial court.
The County’s first argument on appeal is that it was entitled to a

directed verdict because McLean failed to show that he had exhausted
his administrative remedies prior to bringing suit. See Woodham v.
Blue Cross & Blue Shield of Fla., Inc., 829 So. 2d 891, 894 (Fla. 2002)
(“As a prerequisite to bringing a civil action based upon an alleged
violation of the FCRA, the claimant is required to file a complaint with
the FCHR [Florida Commission on Human Relations] within 365
days of the alleged violation.” (citing § 760.11(1), Fla. Stat. (1999)));
accord Sheridan v. State, Dep’t of Health, 182 So. 3d 787, 789 (Fla.
1st DCA 2016) (“Prior to filing a civil action alleging discrimination
in violation of the FCRA, the individual seeking relief must . . .
exhaust the administrative remedies provided by the FCRA.” (citing
§ 760.11(1), (4), Fla. Stat. (2012))).

In addressing this argument, we first differentiate between the
instant suit and the one brought by McLean against the County in
2015 for discrimination. McLean did exhaust his administrative
remedies before bringing the prior lawsuit against the County. That,
however, is neither significant nor relevant here because McLean’s
retaliation claim is based on separate, discrete acts, making it an
entirely separate cause of action from McLean’s original discrimina-
tion claim. See Buade v. Terra Grp., LLC, 259 So. 3d 219, 222 (Fla. 3d
DCA 2018) (holding that a retaliation claim brought under the FCRA
is an entirely separate cause of action from a discrimination claim);
City of W. Palm Beach v. McCray, 91 So. 3d 165, 172 (Fla. 4th DCA
2012) (“[E]ach discrete discriminatory act starts a new clock for filing
charges alleging that act.”). Therefore, McLean had to first file an
administrative complaint with either the FCHR or the United States
Equal Employment Opportunity Commission (“EEOC”) prior to
bringing the instant civil action for retaliation against the County.3

The presuit filing of an administrative complaint with the FCHR is
a condition precedent that must be pled when filing the civil action.
Maynard v. Taco Bell of Am., Inc., 117 So. 3d 1159, 1161 (Fla. 2d
DCA 2013); Martinez v. Abraham Chevrolet-Tampa, Inc., 891 So. 2d
579, 581 (Fla. 2d DCA 2004). McLean pled that he had complied with
all conditions precedent before bringing suit. The County specifically
denied that McLean had complied with all conditions precedent
because he had not filed a complaint for retaliation with the FCHR or
the EEOC. It further answered that McLean’s failure to do so meant
that he had not exhausted his administrative remedies, thus barring his
retaliation claim. The burden, therefore, was on McLean at trial to
prove that he had complied with this condition precedent of exhaust-
ing his administrative remedies. See Myers v. Cent. Fla. Invs., Inc.,
592 F.3d 1201, 1224-25 (11th Cir. 2010). In its first motion for
directed verdict, the County argued that McLean failed to meet this
burden.

“A motion for directed verdict should be granted when there is no
reasonable evidence upon which a jury could legally predicate a
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verdict in favor of the nonmoving party.” Goolsby v. Qazi, 847 So. 2d
1001, 1002 (Fla. 5th DCA 2003). Our standard of review of the denial
of a motion for directed verdict is de novo. Hollywood Med. Ctr., Inc.
v. Alfred, 82 So. 3d 122, 125 (Fla. 4th DCA 2012).

We agree with the County that McLean failed to present competent
evidence that he filed an administrative complaint with the FCHR or
the EEOC. No copy of an administrative complaint actually filed by
McLean with either agency was admitted into evidence at trial.
McLean produced no receipt or other document from either the FCHR
or the EEOC acknowledging that it had received his complaint.
McLean testified that he personally did not file the administrative
complaint. He also presented no evidence at trial that any employee or
representative of the County had ever received a copy of an adminis-
trative complaint or been notified by the FCHR or the EEOC about
McLean’s filing of the complaint for retaliation. Accordingly, because
there was no disputed issue for the jury to resolve regarding whether
McLean complied with the condition precedent of exhausting his
administrative remedies under the FCRA, the trial court should have
granted the County’s motion for directed verdict.

The County also argues that the trial court erred in not granting its
separate motion for directed verdict4 when McLean failed to prove
that the County’s reasons were pretextual for not placing McLean
back in the Training Division after reinstatement and in later requiring
him to retire after it declined to pay additional money so that he could
reimburse his FRS retirement account for his earlier, in-service
withdrawals. We again agree with the County.

In a retaliation claim filed under the FCRA, once a plaintiff has
established a prima facie case that he or she has engaged in a protected
activity under the Act, and, as a result, has suffered a negative or
adverse employment action, “the burden then shifts to the defendant
to proffer a legitimate reason for the adverse employment action.”
Russell v. KSL Hotel Corp., 887 So. 2d 372, 379-80 (Fla. 3d DCA
2004) (citing Sierminski v. Transouth Fin. Corp., 216 F.3d 945, 950
(11th Cir. 2000)). If the defendant proffers a legitimate reason for the
adverse employment action, then the burden shifts back to the plaintiff
to prove by a preponderance of the evidence that the employer’s
“legitimate reason” was merely a pretext for the prohibited retaliatory
conduct. Id. (citing Sierminski, 216 F.3d at 950); accord St. Louis v.
Fla. Int’l Univ., 60 So. 3d 455, 460 (Fla. 3d DCA 2011) (describing
the shifting burdens of proof in a retaliation claim).

Applying this three-step, burden-shifting analysis here, McLean
arguably presented a prima facie case of an adverse employment
action. At that point, the burden shifted to the County, under what has
been described as an “exceedingly light . . . burden of production, not
persuasion,” Valenzuela v. GlobeGround N. Am., LLC, 18 So. 3d 17,
24 (Fla. 3d DCA 2009), to show that it had legitimate, non-discrimina-
tory reasons for its actions in 2016 in not placing McLean back in the
Training Division upon reinstatement and then, in 2017, requiring that
McLean retire after it declined to pay additional, significant monies
that were not part of the earlier settlement agreement, so that McLean
could reimburse his FRS retirement account.

Here, the trial evidence established that the County met its burden.
The County showed that it had a legitimate reason to comply with the
SBA’s order when it required McLean to retire after he failed to
reimburse his FRS account so as to not jeopardize its own continued
participation in the FRS. Second, the County demonstrated that there
were no vacancies or openings in the Training Division at the time
McLean was reinstated.

Thus, the burden shifted back to McLean to establish by a prepon-
derance of the evidence that the County’s reasons were pretextual. Put
differently, McLean had to show that the County’s stated reasons for
its actions taken were false, and that its real reason behind these
actions was to retaliate or discriminate against McLean. See St. Mary’s

Honor Ctr. v. Hicks, 509 U.S. 502, 515 (1993) (holding that to
demonstrate pretext, a plaintiff must show “both that the [stated]
reason was false, and that discrimination was the real reason”).

Simply stated, McLean provided no competent evidence at trial to
allow the issue to go to the jury as to whether he had shown that either
action taken by the County was pretextual. McLean was well aware of
the SBA’s order mandating that he either reimburse the withdrawn
funds to his FRS account or the County would be required to declare
him to be retired and that he be immediately terminated from employ-
ment for at least six calendar months. McLean provided no argument
here why the County’s compliance with the SBA’s order to retire him
when he did not reimburse his FRS account was not legitimate or why
the County should have gratuitously paid additional, significant
monies that were not part of the negotiated settlement agreement to
facilitate his reimbursement.

Next, McLean presented, at best, conclusory allegations in
response to the testimony from at least three of the County’s employ-
ees that there were no vacancies in the Training Division and that
McLean’s request to transfer into the Training Division based on his
seniority did not apply to administrative positions in the Training
Division. McLean’s explanation that he expected to return to the
Training Division, despite the County having no obligation under the
settlement agreement to do so, without more, did not rise to an
evidentiary level to allow the jury to decide whether the County’s
reason here was pretextual. See Furcron v. Mail Ctrs. Plus, LLC, 843
F.3d 1295, 1313 (11th Cir. 2016) (holding that conclusory allegations,
without more, are insufficient to establish pretext).

The final judgment in favor of McLean is reversed. The case is
remanded for the trial court to enter a final judgment for the County.5

REVERSED and REMANDED with directions. (COHEN and
EDWARDS, JJ., concur.)
))))))))))))))))))

1Codified at sections 760.01-.11, Florida Statutes (2017).
2McLean also pleaded a second cause of action for breach of the 2015 settlement

agreement. The trial court granted a directed verdict in favor of the County on this count
at trial, which has not been challenged on appeal.

3See Sheridan, 182 So. 3d at 789-90 (explaining that “[u]nder a worksharing
arrangement between the [FCHR] and the [EEOC], each agency has authorized the
other to accept discrimination charges or complaints on the other’s behalf”).

4Although we have just determined that the trial court erred in not directing a
verdict in favor of the County based on McLean’s failure to exhaust his administrative
remedies, we nevertheless have elected to address the merits of the County’s second
argument. See Parsons v. Fed. Realty Corp., 143 So. 912, 920 (Fla. 1932) (“Two or
more questions properly arising in a case under the pleadings and proof may be
determined, even though either one would dispose of the entire case upon its merits,
and neither holding is a dictum, so long as it is properly raised, considered, and
determined.”).

5The County also argued that it should be granted a new trial based upon improper
comments made by McLean’s counsel during closing arguments. While our decision
here renders this argument moot, we do agree with the County that McLean’s counsel
made improper remarks, including asking the jury by their verdict to “send a message”
to the County, expressing a personal opinion of his client’s credibility, and commenting
on the relative financial wealth of the County. The collective nature of these comments
would have otherwise merited a reversal for a new trial. In accordance with Canon
3(D)(2) of the Code of Judicial Conduct, we are taking appropriate action to address the
inappropriate remarks and argument of McLean’s trial counsel. Such conduct will not
be tolerated.

*        *        *

Criminal law—Investigative costs erroneously imposed in absence of
request from state or agency involved

DEREK LEVON O’NEAL, Appellant, v. STATE OF FLORIDA, Appellee. 5th
District. Case No. 5D19-3048. March 27, 2020. Appeal from the Circuit Court for
Putnam County, Howard O. McGillin, Jr., Judge. Counsel: James S. Purdy, Public
Defender, and Glendon G. Gordon, Jr., Assistant Public Defender, Daytona Beach, for
Appellant. Ashley Moody, Attorney General, Tallahassee, and Marjorie Vincent-
Tripp, Assistant Attorney General, Daytona Beach, for Appellee.

(PER CURIAM.) We affirm Derek Levon O’Neal’s judgment and
sentence. However, we remand for the trial court to strike the $100
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investigative cost assessed pursuant to section 938.27(1), Florida
Statutes (2019), and imposed as a “standard” cost. “Trial courts may
impose investigatory costs, but only when requested by the State or
agency involved.” Rogers v. State, 45 Fla. L. Weekly D200 (Fla. 5th
DCA Jan. 24, 2020) (internal citations omitted); accord Richards v.
State, 288 So. 3d 574 (Fla. 2020).

AFFIRMED; REMANDED WITH INSTRUCTIONS.
(EISNAUGLE, SASSO and TRAVER, JJ., concur.)

*        *        *

Criminal law—Pro se filings—Warning

TODD S. WILLIAMS, Appellant, v. STATE OF FLORIDA, Appellee. 5th District.
Case No. 5D19-2730. March 27, 2020. 3.850 Appeal from the Circuit Court for Citrus
County, Richard A. Howard, Judge. Counsel: Todd S. Williams, Lawtey, pro se.
Ashley Moody, Attorney General, Tallahassee, and Wesley Heidt, Assistant Attorney
General, Daytona Beach, for Appellee.

(PER CURIAM.) Appellant appeals the trial court’s denial of his
Florida Rule of Criminal Procedure 3.850 motion for postconviction
relief in Citrus County Circuit Court Case No. 2012-CF-1164A. We
affirm the trial court’s order and caution him that any further similarly
inappropriate, abusive, repetitive, malicious, or frivolous pro se filings
directed to Citrus County Circuit Court Case No. 2012-CF-1164A
may result in sanctions such as a bar on pro se filing in this Court and
referral to prison officials for disciplinary proceedings, which may
include forfeiture of gain time. See § 944.279(1), Fla. Stat. (2019);
State v. Spencer, 751 So. 2d 47, 48 (Fla. 1999).

AFFIRMED (ORFINGER, EDWARDS and HARRIS, JJ.,
concur.)

*        *        *

Criminal law—Error to impose cost for FDLE Operating Trust Fund
where cost was not orally pronounced at sentencing—Cost may be
reimposed on remand if applicable and procedurally justified

JASON GUY ROLFE, Appellant, v. STATE OF FLORIDA, Appellee. 5th District.
Case No. 5D19-1151. March 27, 2020. Appeal from the Circuit Court for St. Johns
County, Howard M. Maltz, Judge. Counsel: Benjamin Davis and Oscar Hardin Eaton,
Jr., of the Office of Regional Criminal Conflict & Civil Regional Counsel, Casselberry,
for Appellant. Ashley Moody, Attorney General, Tallahassee, and L. Charlene
Matthews, Assistant Attorney General, Daytona Beach, for Appellee.

(PER CURIAM.) In this Anders1 appeal, we affirm Jason Guy Rolfe’s
judgment and sentence in all but one respect. We reverse and remand
the imposition of the $100 cost for the FDLE Operating Trust Fund.
See § 938.055, Fla. Stat. (2019). The trial court did not orally pro-
nounce this cost at sentencing. See Montanez v. State, 275 So. 3d
1265, 1265 (Fla. 5th DCA 2019) (citing Cain v. State, 197 So. 3d
1096, 1096 (Fla. 1st DCA 2016)). If applicable and procedurally
justified, the trial court may reimpose it on remand.

AFFIRMED in part; REVERSED in part; and REMANDED.
(COHEN, EDWARDS and TRAVER, JJ., concur.)
))))))))))))))))))

1Anders v. California, 386 U.S. 738 (1967).

*        *        *

Appeals—Claim that party recovered twice for same debt not
preserved for appeal where issue was not raised in lower court

MOTOR WERKS, LLC, Appellant, v. MOTO WERKS, LLC, Appellee. 5th District.
Case No. 5D19-2252. March 27, 2020. Nonfinal Appeal from the Circuit Court for
Brevard County, Charles J. Roberts, Judge. Counsel: David A. Baker and Mark A.
Cavins, of Law Office of David A. Baker, P.A., Rockledge, for Appellant. Charles
Allen Schillinger, of Schillinger & Coleman, P.A., Melbourne, for Appellee.

(PER CURIAM.) Motor Werks, LLC (“Motor”), appeals the trial
court’s amended order requiring it to pay arrears to Moto Werks, LLC
(“MWerks”). On appeal, Motor argues that MWerks recovered twice
for the same debt. Following a review of the record, we conclude that
Motor failed to present that argument below. Thus, this issue is not

preserved for appeal. Sunset Harbour Condo. Ass’n v. Robbins, 914
So. 2d 925, 928 (Fla. 2005) (“In order to be preserved for further
review by a higher court, an issue must be presented to the lower court
and the specific legal argument or ground to be argued on appeal or
review must be part of that presentation if it is to be considered
preserved.” (quoting Tillman v. State, 471 So. 2d 32, 35 (Fla. 1985))).

AFFIRMED. (ORFINGER, COHEN and EISNAUGLE, JJ.,
concur.)

*        *        *

Torts—Medical malpractice—Action alleging that hospital’s negligent
procedures in removing recalled heparin from its stocks caused
complications to patient admitted to hospital for cardiac bypass
surgery, necessitating double amputation—Error to enter summary
judgment in favor of hospital where there were disputed issues of fact
and conflicting expert opinions on issue of whether hospital adminis-
tered contaminated heparin to patient

ROBERT DUMIGAN, INDIVIDUALLY AND AS THE EXECUTOR OF THE
ESTATE OF EDITH DUMIGAN, Appellant, v. HOLMES REGIONAL MEDICAL
CENTER, INC., ET AL., Appellees. 5th District. Case No. 5D19-1491. March 27,
2020. Appeal from the Circuit Court for Brevard County, Charles J. Roberts, Judge.
Counsel: Stephen Joseph Biggie, of Arcadier, Biggie, and Wood, PLLC, Melbourne,
for Appellant. Andrew S. Bolin, of Bolin Law Group, Tampa, for Appellee, Holmes
Regional Medical Center, Inc. No Appearance for Other Appellees.

(PER CURIAM.) Robert Dumigan, individually and as the Executor
of the Estate of Edith Dumigan, appeals the final summary judgment
entered in favor of Holmes Regional Medical Center, Inc. (HRMC).
Mr. Dumigan was admitted to HRMC for cardiac bypass surgery;
however, complications required a double amputation. Mr. Dumigan
sued HRMC, alleging that HRMC’s negligent procedures in removing
recalled heparin from its stocks caused the complications. The issue
at summary judgment turned on Mr. Dumigan’s ability to prove that
HRMC administered contaminated heparin to Mr. Dumigan when
HRMC did not record the lot numbers of the product that it gave to
Mr. Dumigan.

After careful consideration of the record, we conclude that there
are disputed issues of fact and there are conflicting expert opinions,
making summary judgment improper. See Gonzalez v. Citizens Prop.
Ins. Corp., 273 So. 3d 1031, 1036 (Fla. 3d DCA 2019) (explaining
that when evaluating expert opinions at the summary judgment stage,
“[t]he focus is on whether the affidavits show evidence of a nature that
would be admissible at trial; if so, any questions regarding relative
credibility or weight of that evidence compared to other evidence
cannot be resolved on summary judgment but must be left for the trier
of fact”); LeBlanc v. Acevedo, 258 So. 3d 555, 558 (Fla. 5th DCA
2018) (“Granting summary judgment is improper ‘based on a finding
that the plaintiff has not come forward with any evidence of causa-
tion,’ as such a finding ‘improperly shifts the burden to the non-
movant to establish causation.’ ” (quoting Pitcher v. Zappitell, 160 So.
3d 145, 148 (Fla. 4th DCA 2015))); Petruska v. Smartparks-Silver
Springs, Inc., 914 So. 2d 502, 504 (Fla. 5th DCA 2005) (“If the
evidence raises any issue of material fact, if it is conflicting, if it will
permit different reasonable inferences, or if it tends to prove the
issues, it should be submitted to the jury as a question of fact to be
determined by it.”). As such, we reverse and remand for further
proceedings.

REVERSED and REMANDED. (WALLIS and GROSSHANS,
JJ., and JOLLEY, M.G., Associate Judge, concur.)

*        *        *

Criminal law—Post conviction relief—Error to deny rule 3.850 motion
as successive without attaching portions of record supporting that
ruling

ROOSEVELT BRADLEY, II, Appellant, v. STATE OF FLORIDA, Appellee. 5th
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District. Case No. 5D20-391. March 27, 2020. 3.850 Appeal from the Circuit Court for
Orange County, Gail A. Adams, Judge. Counsel: Roosevelt Bradley, II, Bushnell, pro
se. Ashley Moody, Attorney General, Tallahassee, and Rebecca Rock McGuigan,
Assistant Attorney General, Daytona Beach, for Appellee.

(PER CURIAM.) Roosevelt Bradley, II, appeals the postconviction
court’s summary denial of his Florida Rule of Criminal Procedure
3.850 motion for postconviction relief. His sole argument on appeal
is that the court denied his motion as successive, but, in doing so,
failed to comply with the requirements of subdivision (h)(2) of rule
3.850 because no records were attached to the order. Bradley is
correct.

Rule 3.850(h)(2) provides:
A second or successive motion is an extraordinary pleading. Accord-
ingly, a court may dismiss a second or successive motion if the court
finds that it fails to allege new or different grounds for relief and the
prior determination was on the merits or, if new and different grounds
are alleged, the judge finds that the failure of the defendant or the
attorney to assert those grounds in a prior motion constituted an abuse
of the procedure or there was no good cause for the failure of the
defendant or defendant’s counsel to have asserted those grounds in a
prior motion. When a motion is dismissed under this subdivision, a
copy of that portion of the files and records necessary to support the
court’s ruling shall accompany the order denying the motion.

In its order, the court found that the sole claim raised by Bradley in
his motion was “barred as successive” because it was substantially
similar to one unsuccessfully raised by him in a prior motion.
However, despite the order stating that certain portions of the court
record that support the ruling were attached, no such records were
attached.

Accordingly, we reverse the order under review and remand for the
postconviction court to attach to its order a copy of that portion of the
files and records necessary to support its ruling that Bradley’s motion
is successive.

REVERSED and REMANDED with directions. (ORFINGER,
LAMBERT, and GROSSHANS, JJ., concur.)

*        *        *

Civil procedure—Pro se filings—Warning

SELENA HOYOS, Appellant, v. DLJ MORTGAGE CAPITAL, INC., Appellee. 5th
District. Case No. 5D19-783. March 27, 2020. Appeal from the Circuit Court for
Orange County, Kevin B. Weiss, Judge. Counsel: Selena Hoyas, Winter Garden, pro
se. Sonia Henriques McDowell, of Quintairos, Prieto, Wood & Boyer, P.A., Orlando,
for Appellee.

(PER CURIAM.) This court previously affirmed the trial court’s order
denying Appellant’s Motion to Vacate Summary Judgment, Vacate
Sale, Set Aside Clerks Certificate of Title and Request a Hearing in
Orange County Circuit Court Case No. 2008-CA-020583-O. Because
it appears that Appellant’s filings are abusive, repetitive, malicious, or
frivolous, Appellant is cautioned that any further pro se filings in this
court asserting claims stemming from Orange County Circuit Court
Case No. 2008-CA-020583-O may result in sanctions such as a bar on
pro se filings in this court. See State v. Spencer, 751 So. 2d 47, 48 (Fla.
1999). (ORFINGER, HARRIS, and GROSSHANS, JJ., concur.)

*        *        *

Criminal law—Plea—Competency of defendant—Appeals—Appellate
court lacks jurisdiction to consider argument that trial court failed in
numerous respects related to restoring defendant’s competency where
defendant failed to file motion to withdraw plea based on competency
issue

CHRISTOPHER HAMMONDS, Appellant, v. STATE OF FLORIDA, Appellee. 5th
District. Case No. 5D19-248. March 27, 2020. Appeal from the Circuit Court for
Volusia County, Matthew M. Foxman, Judge. Counsel: Tiffany Gatesh Fearing, of
Suncoast Legal Group, P.L., Spring Hill, for Appellant. Ashley Moody, Attorney
General, Tallahassee, and Kaylee D. Tatman, Assistant Attorney General, Daytona

Beach, for Appellee.

(WALLIS, J.) Christopher Hammonds appeals his sentence after
entering a no contest plea. He argues that the trial court failed in
numerous respects related to restoring his competency. Because
Hammonds failed to file a motion to withdraw his plea based on the
competency issue, we are without jurisdiction to consider that matter.
See Hammonds v. State, 275 So. 3d 797 (Fla. 5th DCA 2019); Hicks
v. State, 915 So. 2d 740, 741 (Fla. 5th DCA 2005); accord Murphy v.
State, 181 So. 3d 574 (Fla. 5th DCA 2015); Campos-Carriera v. State,
106 So. 3d 483 (Fla. 5th DCA 2013); Vestal v. State, 50 So. 3d 733,
735 (Fla. 5th DCA 2010); Bailey v. State, 21 So. 3d 147, 150 (Fla. 5th
DCA 2009). But see Dortch v. State, 242 So. 3d 431, 433 (Fla. 4th
DCA), review granted, SC18-681, 2018 WL 3635017 (Fla. July 11,
2018). Therefore, we dismiss the appeal without prejudice to
Hammonds’s right to seek appropriate and timely postconviction
relief below.

DISMISSED. (ORFINGER and LAMBERT, JJ., concur.)

*        *        *

Criminal law—No error in denying motion for judgment of acquittal
on charges of felony murder, burglary, and robbery where there was
ample evidence from which jury could conclude beyond reasonable
doubt that defendant committed each crime charged—Self-incrimina-
tion—Argument that Fifth Amendment privilege was violated when
defendant was forced, via search warrant and order to compel, to tell
police password to locked cell phone not addressed in light of defen-
dant’s failure to identify anything police obtained from phone or how
information obtained from phone was used for police investigation or
as evidence at trial

SCOTT LOVE, Appellant, v. STATE OF FLORIDA, Appellee. 5th District. Case No.
5D19-413. March 27, 2020. Appeal from the Circuit Court for Seminole County,
Jessica J. Recksiedler, Judge. Counsel: James S. Purdy, Public Defender, and Teresa
D. Sutton, Assistant Public Defender, Daytona Beach, for Appellant. Ashley Moody,
Attorney General, Tallahassee, and Kristen L. Davenport, Assistant Attorney General,
Daytona Beach, for Appellee.

(EDWARDS, J.) We affirm the convictions of Appellant, Scott Love,
for felony murder, burglary, and robbery. The trial court properly
denied Appellant’s motion for judgment of acquittal as there was
ample evidence from which the jury could conclude beyond a
reasonable doubt that Appellant committed each crime, as charged.
“A motion for judgment of acquittal admits not only the facts in
evidence, but every reasonable inference from the evidence favorable
to the [S]tate.” Proko v. State, 566 So. 2d 918, 920 (Fla. 5th DCA
1990). “The court should not grant the motion unless, when viewed in
the light most favorable to the [S]tate, the evidence does not establish
a prima facie case of guilt.” Id. (citing Lynch v. State, 293 So. 2d 44,
45 (Fla. 1974); Herman v. State, 472 So. 2d 770, 771 (Fla. 5th DCA
1985)).

Appellant argues that his Fifth Amendment privilege against self-
incrimination was violated when he was forced, via search warrant
and an order to compel, to tell police the password to his locked cell
phone. While that might otherwise be an interesting issue,1 there is
nothing to analyze here. Appellant does not identify anything that the
police obtained from his phone nor how anything obtained from his
phone was used for purposes of their investigation or as evidence at
trial. We affirm as to the balance of the issues raised as they deserve no
discussion at all.

AFFIRMED. (ORFINGER and LAMBERT, JJ., concur.)
))))))))))))))))))

1See, e.g., Pollard v. State, 287 So. 3d 649 (Fla. 1st DCA 2019), reh’g denied, 287
So. 3d 649, 663 (Fla. 1st DCA 2019); G.A.Q.L. v. State, 257 So. 3d 1058 (Fla. 4th DCA
2018); State v. Stahl, 206 So. 3d 124 (Fla. 2d DCA 2016).

*        *        *
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MICHAEL J. WAPPLER, Appellant, v. STATE OF FLORIDA, Appellee. 5th District.
Case No. 5D19-1285. March 27, 2020. Appeal from the Circuit Court for Brevard
County, Lisa Davidson, Judge. Counsel: Michael J. Wappler, Jasper, pro se. James S.
Purdy, Public Defender, and Ailene S. Rogers, Assistant Public Defender, Daytona
Beach, for Appellant. Ashley Moody, Attorney General, Tallahassee, and Allison L.
Morris, Assistant Attorney General, Daytona Beach, for Appellee.

(PER CURIAM.) We affirm Michael J. Wappler’s judgment and
sentence. However, we remand for the trial court to strike the $3 cost
assessed pursuant to section 318.18(11)(b), Florida Statutes (2018),
as Wappler was not charged with a traffic infraction. See Sorenson v.
State, 45 Fla. L. Weekly D412 (Fla. 5th DCA Feb. 21, 2020).

AFFIRMED; REMANDED WITH INSTRUCTIONS.
(EVANDER, C.J., EISNAUGLE and SASSO, JJ., concur.)

*        *        *

Limited liability companies—Forfeiture of ownership interest—Theft
of company funds—Neither Florida Limited Liability Company Act
nor LLC’s operating agreement provided for forfeiture of member’s
ownership interest for alleged theft

JORGE ESPINOSA, Appellant, v. PAVEL PARDO INVESTMENTS, LLC, etc., et
al., Appellees. 3rd District. Case No. 3D17-2650. L.T. Case No. 11-35870. March 30,
2020. An Appeal from the Circuit Court for Miami-Dade County, Pedro P. Echarte, Jr.,
Judge. Counsel: Alvarez, Feltman & DaSilva, PL, and Paul B. Feltman, for appellant.
Arthur J. Morburger; Law Offices of Vincent J. Duffy, and Vincent J. Duffy, for
appellees.

(Before SALTER, LINDSEY, and HENDON,1 JJ.)

(LINDSEY, J.) Jorge Espinosa appeals from a final judgment in
which the trial court found, following a bench trial, that Espinosa
forfeited his ownership interest in Sanespi, LLC due to theft of
company funds. Because neither the Florida Limited Liability
Company Act2 nor Sanespi’s Operating Agreement provide for the
forfeiture of Espinosa’s shares for the alleged theft, we reverse.

I. BACKGROUND
In 2008, Jorge Espinosa formed Sanespi, LLC for the operation of

“Soccer Rooftop,” a business specializing in the rental of two soccer
fields on the rooftop of an office building. Espinosa obtained a lease,
guaranteed the lease, and advanced both the deposit and first month’s
rent. He then sought investors. According to Sanespi’s Operating
Agreement, the initial members of the Company were as follows:
Espinosa (35% interest); Rosario Salazar (20% interest); Pavel Pardo
Investments, LLC (25% interest); Marcio Gomes (10% interest);
Jabor, LLC (5% interest); and Brickell Golazo, LLC (5%). Pursuant
to the Operating Agreement, Espinosa would serve as Sanespi’s
manager, and he was not required to make an initial cash contribution.

In June 2009, rumors began circulating that Espinosa was misap-
propriating Sanespi funds to renovate his home using the same
contractor he had hired to build the soccer facilities. Espinosa denied
the allegations, but the other members voted to remove him as
manager3 and revoke his ownership interest in the company. Shortly
thereafter, the remaining members sold their shares to Pardo Invest-
ments.

In response to the forfeiture of his ownership interest, Espinosa
sued for breach of contract, breach of fiduciary duty, breach of
statutory duty of care, breach of duty of loyalty, breach of implied
covenant of good faith and fair dealing, an accounting, constructive
trust, and judicial dissolution of Sanespi. As an affirmative defense,
Pardo Investments asserted that Espinosa was not entitled to relief
because he “diverted and/or otherwise misappropriated monies from
SANESPI, LLC for his own personal use and benefit, and otherwise
breached the Operating Agreement by among other things failing to
carry out his duties, opening a competing business and failing to make
the proper contribution.”4

During the bench trial, the court heard testimony from Pavel Pardo,
the owner and single member of Pardo Investment, who testified that

Espinosa admitted to using Sanespi money to remodel his house.
Following the trial, the court found that Espinosa had committed theft
of Sanespi funds based on Mr. Pardo’s “very credible” testimony and
that due to the theft, Espinosa’s ownership interest was rightfully
revoked. This appeal follows.

II. STANDARD OF REVIEW
We review the trial court’s factual findings to determine whether

there is competent substantial evidence to support those findings, and
we review the trial court’s legal conclusions and interpretation of the
Operating Agreement de novo. Ferk Family, LP v. Frank, 240 So. 3d
826, 835 (Fla. 3d DCA 2018) (citing Telemundo Media, LLC v. Mintz,
194 So. 3d 434, 435 (Fla. 3d DCA 2016); Pages v. Seliman-Tapia,
134 So. 3d 536, 538 (Fla. 3d DCA 2014)).

III. ANALYSIS
“The rules governing the formation and operation of Florida LLCs

are set forth in Florida’s LLC Act.”5 Olmstead v. F.T.C., 44 So. 3d 76,
79 (Fla. 2010). Under Florida’s LLC Act, a member’s interest in an
LLC is personal property. § 608.431, Fla. Stat. (2011). The parties
agree that Florida’s LLC Act does not itself provide a mechanism for
Espinosa’s involuntary dissociation based on the alleged theft.6

Instead, Pardo Investments argues that Espinosa’s interest could be
forfeited pursuant Sanespi’s Operating Agreement. We disagree.

Pardo Investments relies on Article 5, Section 4 of the Operating
Agreement, which specifies certain penalties for failure to make
required contributions:

Any Member who fails to make any contribution, which said Member
is obligated to make shall be subject to the following penalties or
consequences as may be determined by a Majority Investment Share
Account Vote of the non-defaulting Members:
. . . .
(iv) The defaulting Member’s interest may be forfeited . . . .

See also § 608.4211, Fla. Stat. (2011) (“The articles of organization or
operating agreement of a limited liability company may provide that
the interest of any member who fails to make any contribution that the
member is obligated to make shall be subject to specified penalties for,
or specified consequences of, such failure.”). Based on this provision
in the Operating Agreement, Pardo Investments asserts that
Espinosa’s interest was properly forfeited because he was obligated
to contribute the full amount of the misappropriated funds.

Although the Operating Agreement specifically allows for a
member’s interest to be forfeited for failure to make a contribution, we
reject Pardo Investments’ argument because Espinosa was not
required to make a cash contribution under the Operating Agreement.
Since neither the Florida Limited Liability Company Act nor
Sanespi’s Operating Agreement provide for the forfeiture of
Espinosa’s shares for the alleged theft, we reverse the final judgment
entered in favor of Pardo Investments and remand for further
proceedings.

Reversed and remanded.
 ))))))))))))))))))

1Judge Hendon did not participate in oral argument.
2Chapter 608, Florida Statutes (2011).
3Espinosa does not challenge his removal as manager.
4Although misappropriation was raised as an affirmative defense, the trial court

correctly determined there was no counterclaim for theft.
5The Sanespi members voted to revoke Espinosa’s shares in November 2009, and

the parties agree that Florida’s LLC Act applies in this case. Florida’s LLC Act was
revised in 2013 (effective January 1, 2014; Florida LLCs in existence before the
effective date are subject to the Revised Act beginning January 1, 2015). See Chapter
605, Florida Statutes.

6We do not disturb the trial court’s finding that Espinosa committed theft because
it is supported by competent substantial evidence.

*        *        *
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