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Regulating the Florida Bar to recognize that the Chief Justice is authorized to institute mitigating measures that are necessary
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other Bar participants’ ability to meet procedural requirements of the Bar Rules. IN RE: COVID-19 EMERGENCY MEASURES
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First Protective Ins. Co. v. Colucciello, 276 So. 3d 456 (Fla. 5DCA

2019)/5DCA 787a



Headnotes and indexes are copyrighted and may not be duplicated by photocopying, printing,
or other means without the express permission of the publishers. 1-800-351-0917

April 10, 2020 INDEX TO OPINIONS vii

TABLE OF CASES OVERRULED, MODIFIED OR EXPLAINED
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Florida Farm Bureau Casualty Insurance Co. v. Sheaffer, 687
So.2d 1331 (Fla. 1DCA 1997)/5DCA 787a

Haygood v. State, 109 So.3d 735 (Fla. 2013)/4DCA 779a
Jensen v. Pinellas County, 198 So.3d 754 (Fla. 2DCA 2016)/

2DCA 790b
Johnson v. Nationwide Mutual Insurance Co., 828 So.2d 1021

(Fla. 2002)/5DCA 787a
Jordan v. State, 81 So.3d 595 (Fla. 1DCA 2012)/2DCA 791a
Knight v. Merhige, 133 So.3d 1140 (Fla. 4DCA 2014)/4DCA

770a
Knight v. State, 286 So.3d 147 (Fla. 2019)/4DCA 779a
McGraw v. State, __ So.3d __, 44 Fla. L. Weekly S263a (Fla.

2019)/4DCA 780a
Simmons v. State, 274 So.3d 468 (Fla. 1DCA 2019)/2DCA 791a
Souza v. State, 229 So.3d 387 (Fla. 4DCA 2017)/4DCA 772a
State v. Huerta, 38 So.3d 883 (Fla. 3DCA 2010)/2DCA 791a
State v. Michel, 257 So.3d 3 (Fla. 2018)/2DCA 791a
State v. Rudolf, 821 So.2d 385 (Fla. 2DCA 2002)/2DCA 791a
Sterling Factors Corp. v. U.S. Bank National Ass'n, 968 So.2d 658

(Fla. 2DCA 2007)/2DCA 765b
Taylor v. State, 140 So.3d 526 (Fla. 2014)/2DCA 791a
Walton v. State, 208 So.3d 60 (Fla. 2016)/4DCA 779a
Weaver v. State, __ So.3d __, 45 Fla. L. Weekly D198b (Fla.

1DCA 2020)/4DCA 779a

*   *   *

CERTIFICATIONS
Cases in which the District Courts of Appeal have certified conflict or questions of great

public importance to the Florida Supreme Court.

Lambert v. Emerson 2DCA 760a

Morgan v. State 2DCA 791a

*   *   *

REHEARINGS, CLARIFICATIONS, CORRECTIONS,

WITHDRAWN OPINIONS
Opinions previously reported in THE FLORIDA LAW WEEKLY which have been altered,

corrected, withdrawn, or otherwise treated by opinions or orders reported in this
issue.

Roberts v. State. Fourth District, Case No. 4D17-3877. Original Opinion

at 43 Fla. L. Weekly D2685a (December 14, 2018). Order
Withdrawing Opinion DCA 779a

*   *   *
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Florida Bar—Rules—Amendment—Covid-19 emergency measures—
More streamlined response to impact ongoing public health crisis is
having on regulation of The Florida Bar—Recognition that Chief
Justice is authorized to institute mitigating measures that are necessary
to respond to public health emergencies or other emergency situations
that may impact The Florida Bar’s and the various Bar participants’
ability to meet procedural requirements of the Bar Rules

IN RE: COVID-19 EMERGENCY MEASURES RELATING TO THE RULES
REGULATING THE FLORIDA BAR AND AMENDMENT TO RULE REGULAT-
ING THE FLORIDA BAR 1-12.1. Supreme Court of Florida. Case No. SC20-392.
April 9, 2020. Original Proceeding—Florida Rules Regulating the Florida Bar.

(PER CURIAM.) In response to the ongoing public health emergency
caused by the Coronavirus Disease 2019 (COVID-19) pandemic and
at the request of The Florida Bar, on March 20, 2020, the Court issued
an emergency order in this case temporarily suspending certain time
periods, deadlines, and requirements in the Rules Regulating the
Florida Bar (Bar Rules). Now, the Court, on its own motion,1 amends
the Bar Rules to provide for a more streamlined response to the impact
the ongoing public health crisis is having on regulation of The Florida
Bar.2

Specifically, at the Bar’s request, in the March 20, 2020, order, the
Court temporarily suspended all time periods and deadlines in Chapter
3 (Rules of Discipline) and Chapter 10 (Rules Governing the Investi-
gation and Prosecution of the Unlicensed Practice of Law) of the Bar
Rules for all Bar discipline cases and for all unlicensed practice of law
cases, respectively, and suspended the filing and evaluation require-
ments for lawyer advertisements under Rule Regulating the Florida
Bar 4-7.19 (Evaluation of Advertisements). Those time periods,
deadlines, and requirements will remain suspended until reinstated or
otherwise modified by order of the Chief Justice, under the procedure
provided below.

The Court has determined that it should amend the Bar Rules to
provide for a more streamlined response to the changing circum-
stances affecting The Florida Bar’s and Bar participants’ ability to
comply with certain rule requirements during the COVID-19
pandemic. The adoption of the new procedure also will provide a
more expeditious procedure for responding to future public health
crises and other emergency situations that could impact The Florida
Bar and others who are governed by the procedural requirements of
the Bar Rules.

Therefore, we amend Rule Regulating the Florida Bar 1-12.1 to
recognize that the Chief Justice is authorized to institute mitigating
measures that are necessary to respond to public health emergencies 

or other emergency situations that may impact The Florida Bar’s and
the various other Bar participants’ ability to meet procedural require-
ments in the Bar Rules.

Accordingly, we add new subdivision (j) (Action by the Chief
Justice) to Rule Regulating the Florida Bar 1-12.1 (Amendment to
Rules; Authority; Notice; Procedures; Comments) to provide as
follows:

(j) Action by the Chief Justice. Upon request of The Florida Bar,

or sua sponte, in the event of a public health emergency or other
emergency situation that requires mitigation of the effects of the
emergency on The Florida Bar and other participants under the Rules
Regulating the Florida Bar, the chief justice may enter such order or
orders as may be appropriate to: suspend, extend, toll, or otherwise
change time periods, deadlines, or standards imposed by the Rules
Regulating the Florida Bar, orders, or opinions; suspend the applica-
tion of or modify other requirements or limitations imposed by rules,
orders, or opinions, including, without limitation, those governing the
use of communication equipment and proceedings conducted by
remote electronic means; and require or authorize temporary imple-
mentation of procedures and other measures, which may be inconsis-
tent with applicable requirements, to address the emergency situation.
Accordingly, the Rules Regulating the Florida Bar are amended,

as reflected in this opinion. The amendment shall become effective
immediately upon the release of this opinion.3

It is so ordered. (CANADY, C.J., and POLSTON, LABARGA,
LAWSON, and MUÑIZ, JJ., concur.)
))))))))))))))))))

1See R. Regulating Fla. Bar 1-12.1(a).
2We have jurisdiction. See art. V, § 15, Fla. Const.
3Because the amendment was not published for comment prior to its adoption,

interested persons shall have seventy-five days from the date of this opinion in which
to file comments with the Court. All comments must be filed with the Court on or
before June 23, 2020, with a separate request for oral argument if the person filing the
comment wishes to participate in oral argument, which may be scheduled in this case.
If filed by an attorney in good standing with The Florida Bar, the comment must be
electronically filed via the Florida Courts E-Filing Portal (Portal) in accordance with
In re Electronic Filing in the Supreme Court of Florida via the Florida Courts E-Filing
Portal, Fla. Admin. Order No. AOSC13-7 (Feb. 18, 2013). If filed by a nonlawyer or
a lawyer not licensed to practice in Florida, the comment may be, but is not required to
be, filed via the Portal. Comments filed via the Portal must be submitted in Microsoft
Word 97 or higher. See In re Electronic Filing in the Florida Supreme Court, Fla.
Admin. Order No. AOSC17-27 (May 9, 2017). Any person unable to submit a
comment electronically must mail or hand-deliver the originally signed comment to the
Florida Supreme Court, Office of the Clerk, 500 South Duval Street, Tallahassee,
Florida 32399-1927; no additional copies are required or will be accepted.

*        *        *
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Dissolution of marriage—Trial court did not err by ordering partition
of real property owned by parties as tenants by the entirety during
marriage—Allocation of proceeds from sale of property—Judgment
of dissolution left former spouses tenants in common, and each bore
equal responsibility for maintaining property—Because former
husband asserted that he alone paid taxes and mortgage payments for
nearly a decade, trial court was charged with impounding the fund
consisting of the proceeds of sale and conducting proceedings to
establish the credits due to parties and to determine the final amount
awarded to each

PETER MARTINEZ-NODA, Appellant, v. ZURAMI PASCUAL, Appellee. 3rd
District. Case No. 3D19-1646. L.T. Case No. 10-8933. April 1, 2020. An appeal from
the Circuit Court for Miami-Dade County, Abby Cynamon, Judge. Counsel: Davis
Smith & Jean, LLC, and Sonja A. Jean, and Laura Davis Smith, for appellant. Perez-
Abreu & Martin-Lavielle, P.A., and Andy W. Acosta and Javier Perez-Abreu, for
appellee.

(Before FERNANDEZ, LOGUE, and MILLER, JJ.)

(MILLER, J.) Appellant, Peter Martinez-Noda, the former husband,
challenges a final decree partitioning certain real property consisting
of the marital residence and accompanying lands. On appeal,
Martinez-Noda contends the lower tribunal erred both in effecting
partition and failing to consider credits prior to apportioning the
proceeds derived from the court-ordered sale. We affirm the well-
reasoned judgment under review in all respects, save the allocation of
proceeds clause.

Martinez-Noda and his former wife, appellee, Zurami Pascual,
held the relevant property as tenants by the entireties for the duration
of their union. In early 2010, Pascual filed for dissolution. Contentious
litigation ensued and, later that year, the parties negotiated a marital
settlement agreement. Under the terms of the agreement, Pascual was
required to transfer her ownership interest in the property to Martinez-
Noda after he satisfied multiple promissory notes, payable to a third-
party acquaintance. The trial court ratified the agreement and
dissolved the marriage.

Following the dissolution, Martinez-Noda filed for bankruptcy
protection, seeking relief from his outstanding obligation under the
promissory notes. The obligee accelerated the notes and declared a
default. Thereafter, Martinez-Noda received a discharge of the
remaining debt.

Pascual reopened the dissolution proceeding, concomitantly filing
a petition to partition the property. The lower tribunal granted
partition, specifying that the proceeds of the court-ordered sale first be
applied to satisfy an outstanding mortgage, and then any remaining
funds “distributed equally (50/50) to each party.” The instant appeal
followed.

As “the power of the trial court to deny partition should be invoked
only in extreme cases, where otherwise manifest injustice, fraud or
oppression would result if the remedy were granted,” we affirm the
propriety of the judgment under review without further elaboration.
Sudholt v. Sudholt, 389 So. 2d 301, 302 (Fla. 5th DCA 1980); see
Lashkajani v. Lashkajani, 911 So. 2d 1154, 1159 (Fla. 2005)
(“Although contract principles play a role in dissolution proceedings,
courts must remember that ‘proceedings under chapter 61 are in
equity and governed by basic rules of fairness as opposed to the strict
rule of law.’ ”) (quoting Rosen v. Rosen, 696 So. 2d 697, 700 (Fla.
1997)); Green v. Green, 16 So. 3d 298, 301 (Fla. 1st DCA 2009)

(“Partition principles are flexibly applied in order to arrive at a fair,
equitable, and just decree.”) (citation omitted). However, adhering to
the adage “equality is equity,” the preordained distribution of the
proceeds of the sale warrants further discussion. Tompkins v. Wheeler,
41 U.S. 106, 116, 10 L. Ed. 903 (1842).

“Upon dissolution of marriage, the tenants of an estate by the
entirety become tenants in common.” McCarthy v. McCarthy, 922 So.
2d 223, 226 (Fla. 3d DCA 2005) (citation omitted). Tenants in
common bear “equal responsibility in making all payments necessary
to maintain their ownership of the property.” Kelly v. Kelly, 583 So. 2d
667, 668 (Fla. 1991). Thus, each co-tenant is ultimately liable for his
or her proportionate share of the “taxes, mortgage payments, insur-
ance and maintenance and repair.” McCarthy, 922 So. 2d at 226.
Accordingly, upon partition, a tenant shouldering a disproportionate
responsibility for those obligations “is entitled to credit from the
proceeds of the sale for the other co-tenant’s proportionate share of
those expenses.” Id. (citation omitted).

Here, the final judgment of dissolution left the former spouses
tenants in common. Thus, each bore equal responsibility for maintain-
ing the property. Because Martinez-Noda asserted he alone paid the
taxes and mortgage payments for nearly a decade, the trial court was
charged with impounding “the fund consisting of the proceeds of sale
and conduct[ing] proceedings to establish the credits due to the parties
and to determine the final amount awarded to each.” McFall v.
Trubey, 992 So. 2d 867, 870 (Fla. 2d DCA 2008) (citation omitted);
see also Kelly, 583 So. 2d at 668 (The former wife was “entitled to
reimbursement for one-half the full mortgage payments.”); Green, 16
So. 3d at 300 (Where one “pays all of the mortgage payments, that
party is entitled to credit for payment of the other party’s share when
the house is sold.”) (citations omitted); Schroeder v. Lawhon, 922 So.
2d 285, 296 (Fla. 2d DCA 2006) (“As cotenants of the property, the
parties each had an obligation to pay their proportionate share of the
obligations and expenses of the property, including the real estate
taxes.”) (citations omitted).

Accordingly, we affirm in part, reverse in part, and remand for the
presiding tribunal to determine whether an adjustment of the equities
is warranted.

Affirmed in part; reversed in part; and remanded.

*        *        *

Criminal law—Resentencing proceeding—Judges—Disqualifica-
tion—Judge who watched videos on defense expert’s website and gave
defense counsel only one day to file written motion to disqualify—
Judge’s insistence on an immediate filing of motion to disqualify
despite time permitted by governing rule and prior statements allowing
defense time it needed created objectively reasonable fear in defendant
that he would not receive a fair and impartial resentencing—Petition
for writ of prohibition granted

JONATHAN SAWYER, Petitioner, v. THE STATE OF FLORIDA, Respondent. 3rd
District. Case No. 3D20-356. L.T. Case No. 98-2097B. April 1, 2020. A Case of
Original Jurisdiction—Prohibition. Counsel: Carlos J. Martinez, Public Defender, and
Susan S. Lerner, Assistant Public Defender, for petitioner. Ashley Moody, Attorney
General, and Brian H. Zack, Assistant Attorney General, for respondent.

(Before EMAS, C.J., and SCALES and GORDO, JJ.)

(GORDO, J.) Jonathan Sawyer petitions this Court to prohibit the trial
judge from further presiding over his criminal case. We grant the
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petition.

FACTUAL AND PROCEDURAL BACKGROUND1

At the time of the events that led to the underlying motion for
disqualification and the instant petition, Sawyer was set for
resentencing based on Miller.2 On the morning of the resentencing
hearing, defense counsel went to the judge’s chambers to deliver case
law and heard the defense expert, Mr. Ron McAndrew’s voice coming
from the judge’s computer. The bailiff instructed defense counsel to
consult the prosecution before delivering anything to the judge. The
prosecution had no objection, so defense counsel returned to the
judge’s chambers to deliver the relevant cases. Upon defense coun-
sel’s entry to the judge’s office, the judge closed the browser window
he had open and did not tell counsel that he was watching videos of the
defense expert.

Defense counsel returned to the courtroom and advised the
prosecutor of the events that had transpired. When the judge entered
the courtroom, both parties approached the bench and addressed the
court sidebar. Defense counsel told the judge that he heard Mr.
McAndrew’s voice on the judge’s computer. The judge acknowl-
edged that it was Mr. McAndrew’s voice and that he had been
watching videos posted on the expert’s website. Defense counsel
advised that she would be filing a motion to disqualify the court and
that her client was in agreement. The court then explained:

So, the—just so we’re all clear of what happened, I was looking

through his bio that was provided to me by the defense. In there, was
a reference to a book. I looked at the reference to the book; it led to his
website. On his website, he posts a number of videos, and the video
that you heard me listening to was the one about death penalty, I think,
is what he was speaking about.
After a brief recess, the defense confirmed it would be filing a

written motion and the trial court tabled the resentencing until the
filing of that motion. The parties and the court then discussed the filing
deadline for the disqualification motion and the court acknowledged
that the rules permit a certain amount of time for the filing of a motion
for disqualification. Defense counsel advised that she would likely
need a transcript before filing and that she believed the rules pre-
scribed ten days for the motion. The court said “You do what you need
to. It’s not a problem.”

The following day, at 12:15 p.m., defense counsel received an
email from the judge’s judicial assistant stating that the judge wanted
her to report to the courtroom at 1:00 p.m. for a status report. Defense
counsel appeared and the court asked her whether she would be filing
a motion. She responded that she was working on it and would be
filing it within the ten-day period required by Rule of Judicial
Administration 2.330. The following exchange transpired between
defense counsel and the court:

THE COURT: So, the Judicial Rules of Administration require an

immediate filing. You indicated yesterday you wanted to get a
transcript. Did you order the transcript?

MS. LEWIS: Yes, a transcript was ordered.
THE COURT: Expedited?
MS. LEWIS: Expedited. It was actually received—just received.
THE COURT: Today?
MS. LEWIS: So, I have sent it up to my legal department. They’re

taking a look at it and—what we need to do, but we all have other
responsibilities within the office that was taking some—

THE COURT: All that is—
MS. LEWIS:—time away from this, but this is definitely on—
THE COURT: Okay.
MS. LEWIS: on our radar.
THE COURT: If you seek to disqualify the Court, you must file

your motion today by midnight.
MS. LEWIS: I will object to that order by the Court. The rules do

give me ten days to file the motion—
THE COURT: Read the rules again.
MS. LEWIS:—and—
THE COURT: Which rule are you relying on?
MS. LEWIS: I don’t have it on me.
MR. BORST: I can give you my statute if you want.
THE COURT: The Court’s relying on Florida Rule of Judicial

Administration 2.330; “Time Period is within a reasonable time not to
exceed ten days after discovery of the facts constituting the grounds.”
You’ve laid out your grounds yesterday. You just need to memorialize
that in writing, you have the transcript, by midnight tonight.

MS. LEWIS: Judge, again, I’m objecting.
THE COURT: Overruled.
MS. LEWIS: I don’t believe that I have the information fully

needed to accomplish that, and I do have in—
THE COURT: What more—
MS. LEWIS:—rule 2.330, the up to ten days to do this. I—I’ve

never seen
THE COURT: What more do you need that you don’t have?
MS. LEWIS: There is legal research that needs to be done. There

is consultation in our—department that needs to be done. There is—
going to see Mr. Sawyer and having him execute an affidavit that
needs to be done, and that all has to be accomplished.

THE COURT: You had all day yesterday to do that and you had—
MS. LEWIS: Not without—
THE COURT:—all day today.
MS. LEWIS: I worked on this yesterday. I was on other matters

and also—office attended.
THE COURT: Ms. Lewis, that’s the Court’s ruling. Your

objection’s overruled. All right. That’ll take care of Mr. Sawyer’s
matter.
The motion to disqualify was filed that day. The next day, the trial

court denied it as legally insufficient.

LEGAL ANALYSIS
This Court reviews “the postconviction court’s denial of [Saw-

yer’s] motion to disqualify de novo.” Reed v. State, 259 So. 3d 718,
721 (Fla. 2018) (citing Barnhill v. State, 834 So. 2d 836, 842-43 (Fla.
2002)). “The question of disqualification focuses on those matters
from which a litigant may reasonably question a judge’s impartiality
rather than the judge’s perception of his ability to act fairly and
impartially.” Livingston v. State, 441 So. 2d 1083, 1086 (Fla. 1983).
“In reviewing a motion to disqualify, ‘the judge shall determine only
the legal sufficiency of the motion and shall not pass on the truth of the
facts alleged.’ ” Reed, 259 So. 3d at 721 (quoting Cave v. State, 660
So. 2d 705, 707-08 (Fla. 1995)). “[C]ourts must review ‘whether the
facts alleged would place a reasonably prudent person in fear of not
receiving a fair and impartial trial.’ ” Id. (quoting Barnhill, 834 So. 2d
at 843).

The Florida Supreme Court has stated that a “judge, sitting as
finder of fact in an evidentiary hearing, [should not] perform his own
research into the credentials of an expert witness.” Krawczuk v. State,
92 So. 3d 195, 202 (Fla. 2012). “There is no reason apparent to this
Court for the trial judge to perform his or her own research on the
credibility of an expert witness outside of open court.” Id.3

Here, in addition to the extra-record research conducted by the trial
court, the unexplained and contradictory imposition of a same-day,
less than twelve-hour deadline for filing a written motion to disqualify
would cause any reasonably prudent person to fear that he would not
receive a fair and impartial resentencing. The rules expressly permit
“a reasonable time not to exceed 10 days.” Indeed, on the day of the
resentencing hearing, when the issue first arose, the trial court
acknowledged to defense counsel that the resentencing hearing would
be postponed to await the filing of the disqualification motion, and
gave defense counsel the assurance that she would be permitted to file
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the motion within the ten-day time period provided by Rule 2.330.
Nevertheless, at 1 p.m. the following day, and without explanation or
reason, the trial court retracted this assurance and instead required the
motion be filed by midnight.4 Defense counsel raised numerous issues
with complying with a shortened deadline, but repeatedly assured the
court that the motion would be filed within the ten-day time period.
Still, the court overruled the objection and ordered that the motion be
filed the same day. The court’s insistence on an immediate filing
despite the time permitted by the governing rule and his prior
statements allowing the defense the time it needed created an objec-
tively reasonable fear in Sawyer that he would not receive a fair and
impartial resentencing.

We grant the petition, but, confident that the trial judge will
disqualify himself from the proceedings, withhold issuance of the
writ.

Petition granted; writ withheld.
))))))))))))))))))

1 The facts are taken from Sawyer’s motion for disqualification, as the facts in the
motion “must be evaluated as true” and reviewed from the movant’s perspective.
Messianu v. Pigna, 180 So. 3d 229, 230 (Fla. 3d DCA 2015) (citing City of Hollywood
v. Witt, 868 So. 2d 1214, 1217 (Fla. 4th DCA 2004); Jimenez v. Ratine, 954 So. 2d 706,
708 (Fla. 2d DCA 2007)).

2Miller v. Alabama, 567 U.S. 460 (2012).
3We recognize that extra-record research standing alone is not necessarily sufficient

to grant the extraordinary writ sought.
4We do not suggest that the imposition of a same-day deadline for filing a motion

for disqualification can never be objectively reasonable. Such a determination is
necessarily fact-intensive and dependent upon the totality of the circumstances alleged.
We merely hold that, under the totality of the circumstances alleged in the instant case
and described in this opinion, Sawyer’s motion alleged a legally sufficient basis for an
objectively reasonable fear that he would not receive a fair and impartial resentencing
hearing.

*        *        *

Torts—Intentional infliction of emotional distress—Requirement of
conduct so outrageous in character, and so extreme in degree, as to go
beyond all possible bounds of decency

SANTIAGO MEDINA and MILITZA BERNAL, Appellants, v. GENEX SERVICES
and JOSANA CARDELLI, et al., Appellees. 3rd District. Case Nos. 3D18-2092 &
3D18-1644. L.T. Case No. 15-10980. Opinion filed April 1, 2020. Appeals from the
Circuit Court for Miami-Dade County, Maria De Jesus Santovenia, Judge. Counsel:
Graner, Platzek & Allison, P.A., and Meredith A. Chaiken (Boca Raton), for appellants.
McDonald Hopkins LLC, and Christopher B. Hopkins, Mary F. April, and Craig S.
Distel (West Palm Beach), for appellees Genex Services and Josana Cardelli;
GrayRobinson, P.A., and Jack R. Reiter and Leslie A. Metz, for appellees Travelers
Property Casualty Company of America and Bonnie Rothman.

(Before LOGUE, LINDSEY, and GORDO, JJ.)

(PER CURIAM.) The tort of intentional infliction of emotional
distress requires that a party’s conduct go beyond mere bad faith and
instead be “so outrageous in character, and so extreme in degree, as to
go beyond all possible bounds of decency.” Aguilera v. Inservices,
Inc., 905 So. 2d 84, 92 (Fla. 2005) (quoting Metro. Life Ins. Co. v.
McCarson, 467 So. 2d 277, 278-79 (Fla. 1985)).
 Affirmed.

*        *        *

Criminal law—Unlicensed carrying of concealed firearm—Conviction
reversed where state did not present evidence of defendant’s licensure
or lack of a license to carry a concealed firearm

KENYATTA HARMON, Appellant, v. THE STATE OF FLORIDA, Appellee. 3rd
District. Case No. 3D18-2410. L.T. Case No. 18-8260. Opinion filed April 1, 2020. An
Appeal from the Circuit Court for Miami-Dade County, Richard L. Hersch, Judge.
Counsel: Carlos J. Martinez, Public Defender, and James A. Odell, Assistant Public
Defender, for appellant. Ashley Moody, Attorney General, and Asad Ali, Assistant
Attorney General, for appellee.

(Before SALTER, LOGUE and GORDO, JJ.)

On Partial Concession of Error

(PER CURIAM.) Kenyatta Harmon appeals from his convictions and

sentences for unlicensed carrying of a concealed firearm, resisting an
officer without violence, and armed trafficking in methamphetamine.

Having considered the entire record and finding no reversible error
raised by the defendant regarding two of the three charges, we affirm
the convictions and sentences for resisting an officer without violence
and armed trafficking in methamphetamine, without further discus-
sion. However, upon the state’s proper and commendable partial
concession of error, we reverse the defendant’s conviction and
sentence for unlicensed carrying of a concealed firearm.

The state did not present evidence regarding the defendant’s
licensure or lack of a license to carry a concealed firearm as required
under section 790.01, Florida Statutes (2018). See Jackson v. State, 45
Fla. L. Weekly D157 (Fla. 4th DCA Jan. 22, 2020) (reversing
defendant’s conviction and sentence for carrying a concealed firearm
where the state failed to prove, and the trial court failed to instruct the
jury that the state had to prove, that the defendant was not licensed to
carry a concealed firearm).

Thus, we reverse the defendant’s carrying a concealed firearm
conviction and sentence based on the state’s failure of proof on
licensure, and we remand for the trial court to vacate that conviction
and sentence. We affirm the defendant’s other two convictions and
sentences.

Affirmed in part, reversed in part, and remanded with instructions.

*        *        *

Liens—Mechanic’s lien—Discharge—Appeals—Certiorari—Trial
court departed from essential requirements of the law by denying
motion for discharge of lien under section 713.21(4) where lienor failed
to timely file suit or show good cause why lien had not been enforced in
strict compliance with the statute—Statutory provisions governing
mechanic’s liens must be strictly complied with and construed—
Lienor’s verified response to order to show cause which argued the
lien’s validity failed to meet statutory requirements, and was legally
insufficient to avoid discharge of lien

MANAGEMENT & CONSULTING, INC., et al., Petitioners, v. TECH ELECTRIC,
INC., Respondents. 3rd District. Case No. 3D20-152. L.T. Case No. 19-25341. April
1, 2020. A Writ of Certiorari to the Circuit Court for Miami-Dade County, Alexander
Bokor, Judge. Counsel: Taylor Espino Vega & Touron, PLLC, and Francisco Touron,
III, Paul Washington and Vanessa A. Van Cleaf, for petitioners. Law Office of Lowell
J. Kuvin, LLC, Sundeep K. Mullick and Lowell J. Kuvin, for respondents.

(Before EMAS, C.J., and SCALES and GORDO, JJ.)

(GORDO, J.) Management & Consulting, Inc., and Buslam Company
Partners (collectively, “M&C-Buslam”) petition for writ of certiorari,
seeking review of the trial court’s denial of their motion for discharge
of lien under section 713.21(4), Florida Statutes. As a result of the
lienor, Tech Electric, Inc.’s failure to strictly comply with the statute,
we grant the petition and quash the trial court’s order.

M&C-Buslam was the general contractor on a project owned by a
non-party, Nicover, LLC. Nicover and M&C-Buslam have an
agreement by which M&C-Buslam is required to indemnify Nicover
for any attorneys’ fees and costs incurred in litigation in connection
with the subject property. M&C-Buslam hired subcontractor, Tech
Electric, to perform electrical work on the project. After Tech Electric
was properly terminated, it filed a lien against the project.1 Eventually,
after Tech Electric failed to take any action on the lien against
Nicover’s project, M&C-Buslam filed the underlying suit, in part
seeking a summons/order to show cause under section 713.21, Florida
Statutes.2 The summons/order to show cause was served on Tech
Electric on September 10, 2019.

Once the summons/order to show cause was served on Tech
Electric, it had twenty days to either file an action to foreclose the lien
or show cause why the lien should not be vacated or cancelled. See §
713.21(4), Florida Statutes (2019). On September 24, 2019, it filed a
“Verified Response to the Order to Show Cause.” The response
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asserted the reasons why the lien was valid. The response failed,
however, to articulate good cause as to why the action to foreclose had
not yet been filed or why it required additional time to prosecute the
lien. It is undisputed that Tech Electric did not file its foreclosure suit
within the twenty-day statutory period.

On October 3, 2019, M&C-Buslam filed a motion to discharge
Tech Electric’s lien based on Tech Electric’s non-compliance with the
requirements of subsection (4). The trial court denied the motion,
finding that Tech Electric’s response showed “good cause why the
lien is valid” and “at least shows or attempts to show why it should not
be vacated and cancelled of record.”3

The procedures in chapter 713 were legislatively created and give
materialmen, workmen and others “the special privilege of asserting
a mechanic’s lien against the real property benefit.” Matrix Const.
Corp. v. Mecca Const., Inc., 578 So. 2d 388, 389 (Fla. 3d DCA 1991).
The statutory procedures thus require that mechanic’s liens be
promptly litigated. Id. Further, the procedures are controlled by the
statute, and “the statute is not subject to the ordinary exercise of
judicial discretion.” Id. The statutory provisions governing me-
chanic’s liens must be strictly complied with and construed. See, e.g.,
Sturge v. LCS Dev. Corp., 643 So. 2d 53, 55 (Fla. 3d DCA 1994).
“The statute provides the sole procedure available to lienors in
response to an action of this nature. A lienor must strictly comply with
the statutory provisions to protect its lien.” Id. (citing Goldberger v.
United Plumbing & Heating, Inc., 358 So.2d 860, 863 (Fla. 4th DCA
1978)).

Section 713.21(4) provides the lienor with two options following
the issuance of a summons/order to show cause. Within twenty days,
the lienor must either (1) demonstrate good cause why the action has
not yet been filed and the lien should not be discharged, or (2) file the
foreclosure action. Given that Tech Electric failed to timely file suit,
the question is whether it showed good cause. It is clear from the
record, that Tech Electric argued that by proving that its lien was valid,
it complied with its obligations under subsection (4). The statute,
however, clearly requires good cause as to why the lien has not been
enforced and makes no mention of proving the lien’s validity. Indeed,
Section 713.21 presupposes the existence of a valid lien.

Tech Electric failed to strictly comply with the requirements of
section 713.21(4), as it neither filed suit nor showed good cause as to
why the lien had not yet been prosecuted in the time prescribed by the
statute. Tech Electric attempts to distinguish applicable case law
because in contrast to those cases, it filed a verified response to the
summons/order to show cause rather than an answer to the underlying
complaint. See, e.g., Dracon Constr., Inc. v. Facility Constr. Mgmt.,
Inc., 828 So. 2d 1069 (Fla. 4th DCA 2002). Given that its verified
response failed to meet the statutory requirements, it is functionally
identical to the answers filed in these cases and legally insufficient to
avoid discharge of its lien.

Due to Tech Electric’s failure to strictly comply with the require-
ments of section 713.21, its mechanic’s lien must be discharged. As
in Matrix Construction and Sturge, we conclude that the remedy on
plenary appeal would not be full and adequate. We grant the petition
for writ of certiorari and quash the trial court’s order.

Petition granted; order quashed.
))))))))))))))))))

1Tech Electric later amended its lien to increase the amount owed. According to
Tech Electric, this amendment extends the time during which it could enforce its lien
and makes the instant appeal futile because any order from this Court would quash only
the original lien and not the amended one. We reject this argument without further
discussion because it is well-settled that an amended lien relates back to the original
lien and does not toll filing deadlines. See, e.g., Jack Stilson & Co. v. Caloosa Bayview
Corp., 278 So. 2d 282, 283-84 (Fla. 1973) (holding that filing an amended mechanic’s
lien does not toll the statutory deadlines for filing the lien or a suit thereon); Hoepner
& Assocs., Inc. v. Stewart Gilman Co., 648 So. 2d 854, 855 (Fla. 5th DCA 1995)
(concluding that the filing of an amended lien to increase the lien amount did not toll
the time for calculating the lawsuit filing deadline).

2Section 713.21 provides, in relevant part, as follows:
Discharge of lien.—A lien properly perfected under this chapter may be
discharged by any of the following methods:
. . .
(4) By an order of the circuit court of the county where the property is located, as
provided in this subsection. Upon filing a complaint therefor by any interested
party the clerk shall issue a summons to the lienor to show cause within 20 days
why his or her lien should not be enforced by action or vacated and canceled of
record. Upon failure of the lienor to show cause why his or her lien should not
be enforced or the lienor’s failure to commence such action before the return
date of the summons the court shall forthwith order cancellation of the lien.

(second emphasis added).
3On December 16, 2019—two days before the hearing on M&C-Buslam’s motion

and forty-seven days after the twenty-day deadline under section 713.21 had expired—
Tech Electric filed a separate suit to foreclose its lien against Nicover.

*        *        *

Administrative law—Recoupment of Medicaid overpayment—
Medicaid provider’s failure to file written request for hearing within
twenty-one days—Statute of limitations does not operate as jurisdic-
tional bar—Claim of error in administrative context cannot be raised
for first time on appeal—Agency decision affirmed

JACKSON HEIGHTS NH, LLC, etc., Appellant, v. STATE OF FLORIDA, AGENCY
FOR HEALTH CARE ADMINISTRATION, Appellee. 3rd District. Case No. 3D19-
0785. L.T. Case No. NH17393, Provider No: 003248200. April 1, 2020. An Adminis-
trative Appeal from the Agency for Health Care Administration. Counsel: Elizabeth M.
Boyle (Venice), for appellant. Tracy Lee Cooper George, Chief Appellate Counsel, and
Nicholas A. Merlin, Senior Attorney (Tallahassee), for appellee.

(Before FERNANDEZ, LINDSEY, and MILLER, JJ.)

(PER CURIAM.) As the letter initiating this dispute does not reflect
the relevant dates of the overpayments designated for recoupment, the
Medicaid provider failed to file a written request for hearing within
twenty-one days, and the statute of limitations does not operate as a
jurisdictional bar, we affirm the final agency decision under review.
See Comerica Bank & Tr., F.S.B. v. SDI Operating Partners, L.P., 673
So. 2d 163, 166 (Fla. 4th DCA 1996) (“[O]rdinary statutes of
limitations are mere affirmative defenses for the opponent of the claim
to plead and prove,” and do not act as a jurisdictional bar.); see also
Lewis Foster Homes LLC v. Agency for Persons with Disabilities, 281
So. 3d 619, 620 (Fla. 1st DCA 2019) (“[B]ecause Appellant did not
request a hearing to respond to the Agency’s complaint, its challenge
to the facts alleged in the complaint, which the Agency accepted in its
final order, was waived.”) (citation omitted); Goodson v. Fla. Dep’t
of Bus. & Prof’l Regulation, 978 So. 2d 195, 196 (Fla. 1st DCA 2008)
(“[I]t is well established that a claim of error, even in the administra-
tive context, cannot be raised for the first time on appeal.”) (citations
omitted); Stueber v. Gallagher, 812 So. 2d 454, 456 (Fla. 5th DCA
2002) (“In administrative appeals a claim of error cannot be raised for
the first time on appeal.”) (citations omitted); Thornber v. City of Fort
Walton Beach, 534 So. 2d 754, 755 (Fla. 1st DCA 1988) (“It is
axiomatic that appellate review is confined to the record on appeal. An
appellate court will not consider evidence that was not presented to the
lower tribunal because the function of an appellate court is to deter-
mine whether the lower tribunal committed error based on the issues
and evidence before it.”) (citations omitted).

Affirmed.

*        *        *

Insurance—Homeowners—Post-loss obligations—Action by insurer
against insured after insured property suffered water damage from
water leak and insured failed to comply with requests to complete
sworn proof of loss or appoint an appraiser—Trial court properly
dismissed breach of contract claim where complaint did not allege
element of damages—Court erred in dismissing claim for specific
performance of policy’s provisions—Court also erred in dismissing
claim for declaratory relief seeking declaration of insurer’s coverage
obligations and whether it is entitled to void policy

PEOPLE’S TRUST INSURANCE COMPANY, Appellant, v. YESENIA
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VALENTIN, Appellee. 3rd District. Case No. 3D19-58. L.T. Case No. 18-22374.
Opinion filed April 1, 2020. An Appeal from the Circuit Court for Miami-Dade
County, Spencer Eig, Judge. Counsel: Cole, Scott & Kissane, P.A., and Mark D. Tinker
(Tampa); Brett R. Frankel and Jonathan M. Sabghir (Deerfield Beach), for appellant.
Marin, Eljaiek, Lopez & Martinez, P.L., and Steven E. Gurian and David F. Garcia, for
appellee.

(Before EMAS, C.J., and SCALES and GORDO, JJ.)

(GORDO, J.) People’s Trust Insurance Company appeals the trial
court’s dismissal of its case, with prejudice, for failure to state a cause
of action. People’s Trust filed a three-count complaint against the
insured, Yesenia Valentin, seeking clarification of the parties’
respective obligations under the insurance policy. Upon Valentin’s
motion, the trial court dismissed the complaint in its entirety, finding
that there was no active case or controversy. We affirm the trial court’s
dismissal of the request for injunctive relief1 and the count for breach
of contract. We reverse the dismissal of the counts for specific
performance and declaratory judgment because those causes of action
were sufficiently pleaded2 to withstand a motion to dismiss.

Valentin’s property was insured by People’s Trust under a policy
that included a Preferred Contractor Endorsement.3 In July of 2017,
Valentin’s home sustained water damage from an apparent roof leak.
According to the allegations of People’s Trust’s complaint, People’s
Trust repeatedly requested several documents from Valentin prior to
the filing of the underlying suit, including a sworn proof of loss.
People’s Trust asserts that nearly a year after the subject loss, Valentin
submitted a sworn proof of loss, but People’s Trust argued that it had
not been properly filled out. People’s Trust also alleges that it invoked
the policy’s appraisal provisions, but Valentin did not cooperate in
that process. Valentin did, however, execute a work authorization,
which authorized People’s Trust’s contractor to perform the covered
repairs on the subject property.

At the end of June of 2018, upon Valentin’s failure to comply with
its requests to fill out a completed sworn proof of loss or appoint an
appraiser, People’s Trust filed suit. The complaint consisted of three
counts, pleaded in the alternative: (I) mandatory injunction/specific
performance, (II) declaratory judgment, and (III) breach of con-
tract/rescission. Despite the fact that Valentin had authorized People’s
Trust to perform repairs on the property, People’s Trust believed that
her failure to comply with her post-loss obligations may have relieved
it of its obligation to do so. As such, People’s Trust sought a declara-
tion of its rights to determine whether it was entitled to rescind the
contract or required to perform the covered repairs. Valentin filed a
motion to dismiss the action, arguing the trial court should dismiss the
case due to the lack of a justiciable case or controversy.

The trial court granted Valentin’s motion in its entirety and planned
to permit People’s Trust to amend its complaint. People’s Trust
advised the court that there was nothing more it could do to fix the
already extensively pleaded complaint and requested that dismissal be
with prejudice. This appeal followed.

A trial court’s ruling on a motion to dismiss is a question of law
subject to de novo review. Siegle v. Progressive Consumers, Inc., 819
So. 2d 732, 734 (Fla. 2002). The court is “required to accept the
factual allegations of the complaint as true and to consider those
allegations and any inferences to be drawn therefrom in the light most
favorable to [the plaintiff].” Aguilera v. Inservices, Inc., 905 So. 2d
84, 87 (Fla. 2005) (citing Siegle, 819 So. 2d at 734-35).

People’s Trust’s claim for breach of contract was properly
dismissed. “The elements of a breach of contract action are: (1) a valid
contract; (2) a material breach; and (3) damages.” Grove Isle Ass’n,
Inc. v. Grove Isle Assocs., LLLP, 137 So. 3d 1081, 1094-95 (Fla. 3d
DCA 2014) (citing Schiffman v. Schiffman, 47 So. 3d 925, 927 (Fla.
3d DCA 2010)). The complaint did not contain even a barebones
allegation of damages and simply stated that damages in this case are
“unavailable as a matter of law.” The complaint, therefore, failed to

state a cause of action for breach of contract. Although typically
People’s Trust would have been afforded an opportunity to amend its
complaint, it declined to do so and instead specifically requested that
the trial court dismiss with prejudice. Thus, this issue was not properly
preserved for appeal.

Regarding the claim for specific performance, People’s Trust’s
complaint alleges that there was a contract between the parties, the
terms of which were clear and definite. “In order for a court of equity
to decree specific performance of a contract, the terms of the agree-
ment must be clear, definite, certain and complete.” Abundant Living
Citi Church, Inc. v. Abundant Living Ministries, Inc., 213 So. 3d 1055,
1058 (Fla. 3d DCA 2017) (quoting Bay Club, Inc. v. Brickell Bay
Club, Inc., 293 So. 2d 137, 138 (Fla. 3d DCA 1974)). “[T]he equitable
remedy of specific performance is granted only where the parties have
actually entered into an agreement that is definite and certain in all of
its essential elements.” Id. (quoting Bay Club, Inc., 293 So. 2d at 138).
Given that the factual allegations in People’s Trust’s complaint
supported the elements of a claim for specific performance, it was
entitled to maintain this action. See People’s Trust Ins. Co. v.
Nowroozpour, 277 So. 3d 135, 137 (Fla. 4th DCA 2019) (finding that
People’s Trust had the right to seek enforcement of the policy’s
appraisal and repair provisions through a count for specific perfor-
mance).

The count for declaratory relief was also sufficiently pleaded to
withstand dismissal. The declaratory judgment act provides that a
party in doubt about its rights under a contract or other instrument may
seek a judicial declaration. § 86.021, Fla. Stat. (2019); see also Kelner
v. Woody, 399 So. 2d 35, 37 (Fla. 3d DCA 1981) (“The purpose of the
declaratory judgment act is to afford relief from insecurity and
uncertainty with respect to rights, status, and other equitable or legal
relations, and is to be liberally construed . . . .” (citing § 86.101, Fla.
Stat.)). “[Q]uestions of fact and disagreements concerning coverage
under insurance policies are proper subjects for a declaratory judg-
ment if necessary to a construction of legal rights.” Travelers Ins. Co.
v. Emery, 579 So. 2d 798, 801 (Fla. 1st DCA 1991). Additionally,
“[a]n insurer may file a declaratory action in order to determine
whether an insurance policy is voidable.” Transp. Cas. Ins. Co. v. Soil
Tech Distribs., Inc., 966 So. 2d 8, 10 (Fla. 4th DCA 2007) (citing
United Servs. Auto. Ass’n v. Clarke, 757 So. 2d 554, 555 (Fla. 4th
DCA 2000)). People’s Trust pleaded that it seeks a declaration of its
coverage obligations and whether it is entitled to void the subject
policy. Based on the allegations in the complaint, the dispute between
the parties is a “proper subject[ ] for a declaratory judgment” at this
stage of the proceedings. Travelers Ins. Co., 579 So. 2d at 801.

Taking the allegations in the complaint as true and considering
them in the light most favorable to People’s Trust, it presented legally
sufficient claims for specific performance and declaratory judgment
against Valentin. Thus, we reverse the dismissal of those counts and
remand for further proceedings. We affirm the trial court’s order in all
other respects.

Affirmed in part, reversed in part and remanded for further
proceedings.
))))))))))))))))))

1The parties concede that based on this Court’s holding in People’s Trust Insurance
Company v. Acosta, 259 So. 3d 179 (Fla. 3d DCA 2018), the request for injunctive
relief was properly dismissed because People’s Trust pleaded other counts demonstrat-
ing the availability of other forms of relief, e.g. monetary damages. Thus, that portion
of the trial court’s order is affirmed without further discussion.

2“Pleaded has always been the predominant past-tense and past-participial form. . . .
[It is not] considered quite standard in [American English], although it is a common
variant in legal usage . . . . Still, pleaded, the vastly predominant form in both
[American English] and [British English], is always the best choice . . . .” Bryan A.
Garner, Garner’s Modern English Usage 699-700 (4th ed. 2016).

3This endorsement permits People’s Trust to elect to repair damages using its
preferred contractor, rather than paying the insured for the loss.

*        *        *
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Mortgage foreclosure—Standing—Subsequent purchaser—Subse-
quent purchaser lacked standing to challenge trial court’s application
of section 702.10(2) in foreclosure proceedings where subsequent
purchaser has never been in privity with any of the parties—Mort-
gagee’s lost-note affidavit, in conjunction with accompanying evidence,
was sufficient to show that mortgagee was lawful holder of note—
Alternatively, subsequent purchaser’s attack on assignment was
precluded by lack for standing, unsupported by the record, or
irrelevant to mortgagee’s standing as holder of the note

78D TEAM, LLC, Appellant, v. U.S. BANK, N.A., etc., Appellee. 3rd District. Case
No. 3D19-1708. L.T. Case No. 18-8338. April 1, 2020. An Appeal from a non-final
order from the Circuit Court for Miami-Dade County, Martin Zilber, Judge. Counsel:
Jacobs Legal, PLLC, and Bruce Jacobs, for appellant. Burr & Forman LLP., and
Nicholas S. Agnello and Matt Mitchell (Fort Lauderdale), for appellee.

(Before EMAS, C.J., and GORDO and LOBREE, JJ.)

(LOBREE, J.) 78D Team, LLC (the “Subsequent Purchaser”) appeals
from a payment order entered pursuant to section 702.10(2), Florida
Statutes (2018), in foreclosure proceedings in favor of U.S. Bank (the
“Mortgagee”). The Subsequent Purchaser challenges the lower
court’s purported retroactive and unconstitutional application of
section 702.10(2) to proceedings involving a 2004 mortgage, as well
as the sufficiency of the lost-note affidavit and allegedly fraudulent
assignment. We affirm.

The Subsequent Purchaser concedes—and the record makes
irrefutable—that it has never been in privity with any of the parties.
Therefore, it lacks standing to challenge the allegedly unconstitutional
impairment of the rights of parties to a mortgage with regard to which
it was neither a party nor beneficiary. See Green Emerald Homes, LLC
v. 21st Mortg. Corp., No. 2D17-2192, 2019 WL 2398015, at *4-5
(Fla. 2d DCA June 7, 2019) (affirming the “extension to the mortgage
foreclosure context of the hornbook contract law rule that a person
who is neither a party to nor an intended third-party beneficiary of a
contract has no rights under the contract to enforce”); Sieniarecki v.
State, 756 So. 2d 68, 76 (Fla. 2000) (“[C]onstitutional rights are
personal in nature and generally may not be asserted vicariously.”).

We find the lost-note affidavit, in conjunction with the other
evidence accompanying it, sufficient to show that the Mortgagee was
a lawful holder of the note. See Aquasol Condo. Ass’n, Inc. v. HSBC
Bank USA, Nat’l Ass’n, No. 3D17-352, 2018 WL 5733627, at *4 (Fla.
3d DCA Oct. 31, 2018) (“We conclude, as this court and our sister
courts have previously held, that HSBC had standing to foreclose if at
the time of filing the action it was the holder or owner of the note.”).1

We also deem the attack on the assignment to be, alternatively,
precluded for lack of standing, unsupported by the record, or irrele-
vant to the Mortgagee’s standing as a holder of the note. See Wells
Fargo Bank, Nat’l Ass’n v. Rutledge, 230 So. 3d 550, 552 (Fla. 2d
DCA 2017) (subsequent purchaser lacked standing to argue that
borrower’s signature on note and mortgage was forged); HSBC Bank
USA, Nat’l Ass’n v. Buset, 241 So. 3d 882, 889, 892 (Fla. 3d DCA
2018) (rejecting unclean hands challenge, as subsequent purchaser
had notice of purportedly fraudulent assignment, which was public
record valid on its face, and alternatively holding that “even if this
assignment were void or voidable, which it is not, the Bank, as holder
of the note, would have the authority to foreclosure the mortgage”).

Affirmed.
))))))))))))))))))

1As in Aquasol, 2018 WL 5733627, at *4 (footnote omitted), we again note that:
[T]his issue was recently addressed by this court in HSBC Bank USA, N.A. v. Buset,
241 So. 3d 882 (Fla. 3d DCA 2018). In its briefs, however, Aquasol has failed even
to acknowledge, much less address, the Buset opinion. This is all the more curious
given the fact that counsel for Aquasol was also counsel of record for Buset in that
appeal, so it is difficult to fathom how this failure could be attributed to mere
oversight. We take this opportunity to remind Aquasol’s counsel that the Rules of
Professional Conduct mandate candor toward the tribunal.

*        *        *

Insurance—Appraisal—Video and audio recording—Appeals—
Certiorari—Trial court did not depart from essential requirements of
the law in allowing insured to make a video and audio recording of
insurer’s appraiser’s inspection of the insured property—Allowing
insured to record appraisal does not violate appraiser’s constitutional
right to privacy, as constitutional right to privacy protects persons
from governmental, not private, intrusion—Possibility that making of
the recording might be unfairly used to harass or intimidate the
appraiser does not rise to the level of irreparable harm

STATE FARM FLORIDA INSURANCE COMPANY, Petitioner, v. ARMANDO
CHIRINO, Respondent. 3rd District. Case No. 3D20-105. L.T. Case No. 19-6602.
April 1, 2020. On Petition for Writ of Certiorari from the Circuit Court for Miami-Dade
County, Spencer Eig, Judge. Counsel: Link & Rockenbach, P.A., and Kara
Rockenbach Link and David A. Noel (West Palm Beach); Methe & Rothell, P.A., and
Kristi Bergemann Rothell (West Palm Beach), for petitioner. Diener Law Firm, and
Daniel Cruz (Plantation); Law Office of Gray Proctor and Gray Proctor (Richmond,
VA), for respondent.

(Before LOGUE, LINDSEY, and GORDO, JJ.)

(LOGUE, J.) State Farm petitions for a writ of certiorari to quash the
trial court’s decision allowing its insured, Armando Chirino, to make
a video and audio recording of State Farm’s appraiser’s inspection of
the insured property for purposes of an appraisal authorized under the
policy.

“To grant certiorari relief, there must be: ‘(1) a material injury in
the proceedings that cannot be corrected on appeal (sometimes
referred to as irreparable harm); and (2) a departure from the essential
requirements of the law.’ ” Florida Power & Light Co. v. Cook, 277
So. 3d 263, 264 (Fla. 3d DCA 2019) (quoting Nader v. Fla. Dep’t of
Highway Safety & Motor Vehicles, 87 So. 3d 712, 721 (Fla. 2012)).

Among other things, State Farm asserts its appraiser has a right to
privacy protected by the Florida Constitution when he visits the
insured’s home for purposes of conducting the inspection. Art. I, § 23,
Fla. Const. (“Every natural person has the right to be let alone and free
from governmental intrusion into the person’s private life except as
otherwise provided herein.”). State Farm argues that irreparable harm
exists because its appraiser will lose the benefit of this right if the
appraisal visit is recorded. We are not persuaded. Florida’s Constitu-
tional right to privacy protects persons from governmental, not private
intrusion. Mr. Chirino and his representatives are entitled to be present
during the inspection. We therefore do not believe State Farm has
shown how the trial court violated the privacy right provided by
Article I, section 23 or otherwise departed from the essential require-
ments of law in authorizing Mr. Chirino, or someone on his behalf,
from openly making such a recording of a legally required inspection
in his own home.

State Farm notes that the making of the recording might be unfairly
used to harass or intimidate its appraiser. The possibility of such
misconduct, which presumably will be remedied by the trial court if
it occurs, does not rise to the level of the irreparable harm required for
certiorari. Thus, “[a]lthough [the petitioner] may have meritorious
arguments in favor of a protective order at some later time in the
litigation when the record is more developed, the record before us
does not reflect that the orders under review amount to irreparable
harm.” Cook, 277 So. 3d at 265. In this regard, the trial court expressly
provided in the order that copies of the recordings must be made
available to any party upon request.

Petition dismissed.

*        *        *

Criminal law—Jury—Viewing of cell phone video of defendant’s
arrest by jury in courtroom without judge or parties present—Trial
court was not required to be present when jury viewed video during
deliberations—Video was admitted as evidence, not testimony—
Sentencing—Violent career criminal—Record indicates that trial court
understood mandatory sentencing provisions of VCC statute as well as
its discretion to depart from those mandatory provisions

SEDRICK WRIGHT, Appellant, v. THE STATE OF FLORIDA, Appellee. 3rd
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District. Case No. 3D18-1633. L.T. Case No. 16-18148. April 1, 2020. An Appeal from
the Circuit Court for Miami-Dade County, Jose L. Fernandez, Judge. Counsel: Carlos
J. Martinez, Public Defender, and Jeffrey Paul DeSousa, and James Odell, Assistant
Public Defenders, for appellant. Ashley Moody, Attorney General, and Asad Ali,
Assistant Attorney General, for appellee.

(Before LOGUE, HENDON, and GORDO, JJ.)

(HENDON, J.) Sedrick Wright appeals from his conviction and
sentencing as a Violent Career Criminal pursuant to section
775.084(1)(d), Florida Statutes (2016). We affirm.

Wright was initially stopped by plainclothes police officers when
they smelled marijuana coming from his vehicle as he passed them on
the road. The officers pulled in behind him and blocked his car;
Wright got out of the car and ran. When Wright failed to stop when
ordered to, the officers tasered him. The arresting officers handcuffed
him, but did not pat Wright down as incident to arrest, as they were
attempting to remove the taser probes. Later, as other officers were
moving him, an officer noticed a long spring fall out of Wright’s
pants. On further investigation, a gun fell out of Wright’s pants,
spilling bullet cartridges.

Wright was initially charged with misdemeanor marijuana
possession and cocaine possession, both charges were later nolle
prossed. Wright went to trial on the charge of possession of a gun by
a convicted felon. A nearby witness recorded parts of the arrest on a
cellphone camera. The video was introduced at the trial; the audio part
of the video was not admitted because on the audio portion, an officer
can be overheard saying “You ran because you got cocaine, you don’t
want to go to jail, you’re probably on probation.” The audio was
deemed prejudicial and unrelated to the charge of gun possession.
During their deliberations, the jury requested to view the video once
again. The parties agreed that the jury could use the courtroom to view
the video, without audio, as part of their deliberations. The parties
agreed that they and trial court judge would not be present during the
viewing and deliberations. The jury subsequently convicted Wright
of possession of a weapon by a career criminal.

At the time of pronouncing the sentence, the trial court asked both
the defense and prosecution what the difference was between finding
that Wright was “a danger to the public,” and a finding that Violent
Career Criminal sentencing was “not necessary for the protection of
the public.” Finding no difference, and based on Wright’s prior
record, the trial court determined it could not find that Wright was not
a “danger to the community.” The court sentenced Wright to life in
prison as a Violent Career Criminal pursuant to section 775.084(1)(d),
providing that this sentence was “necessary for the protection of the
public.”

Wright argues on appeal that he is entitled to a new trial because the
trial court judge was absent from the courtroom during the jury’s
viewing of critical video evidence. The parties agreed that the jury
could re-watch the cellphone video, but without the prejudicial audio
portion. Both parties agreed that the jurors could watch and deliberate
in the courtroom without the state or defense present. The trial court
judge decided, without an objection by either party, that he would
leave the courtroom so that the jurors could deliberate freely and
privately. The record indicates that the sound on the video was muted.
The defendant now argues that there is no way to determine if the
unsupervised jurors un-muted the audio to hear inadmissible and
prejudicial evidence, and thus a new trial is required.

The trial court was not required to be present when the jury viewed
the muted cellphone video during jury deliberations. The jurors were
the only persons in the courtroom during the playback of the video.
See Fla. R. Crim. P. 3.400(a)(3). It is entirely speculative whether the
jury went against the trial court’s explicit explanation that the video
sound was not to be heard by the jury, and there is no evidence in the
record that the jury heard any audio. The video was set up to play on

a loop, and there is suggestion in the record that the remote controls to
the video player were not available to the jury and the transcript
indicates that the jury did not have the ability to un-mute the video.

 Evidence introduced during the course of the trial may be viewed
by the jury in the jury room during their deliberations. Fla. R. Crim. P.
3.400(a)(3);1 see Thorne v. State, 174 So. 3d 477 (Fla. 4th DCA 2015)
(holding that no abuse of discretion when trial court allowed jury
access to appellant’s videotaped statements in the jury room during
private deliberations).  Reviewing or re-reading of testimony provided
during trial, however, must be done in open court in the presence of all
parties unless the defendant makes a knowing and voluntary waiver
of the trial court’s presence during read-back. See e.g., Bryant v. State,
656 So. 2d 426, 428-29 (Fla. 1995); Strachan v. State, 279 So. 3d
1231, 1234 (Fla. 4th DCA 2019) (holding a jury’s ability to hear
recorded testimony must be done in open court in the presence of all
parties as rule 3.410(a) provides); Tovar v. State, 867 So. 2d 1206
(Fla. 4th DCA 2004) (holding a trial judge’s absence during the read-
back of testimony without a valid waiver is reversible error);
Harbaugh v. State, 711 So. 2d 77 (Fla. 4th DCA 1998).

Here, the cellphone video was admitted as evidence, not testimony.
The audio was inadmissible and the parties agreed that the jury could
view the video evidence outside the presence of the parties and trial
court, using the courtroom for the jury’s private deliberations. See
Thorne, 174 So. 2d at 478. This was not a situation where the trial
judge was required to be present at an aspect of trial where the lawyers
or the parties were in any contact with the jury, or where testimony
was being heard, requiring the defendant’s waiver. Strachan; Ferrer
v. Manning, 682 So. 2d 659 (Fla. 3d DCA 1996).

Wright is not entitled to resentencing. The record on appeal
indicates that the trial court understood the mandatory sentencing
provisions of the VCC statute as well as its discretion to depart from
those mandatory provisions. We find no reversible error in the trial
court’s findings and sentence based on Wright’s record.

Upon thorough review of the record on appeal, we find the
remaining issues to be without merit.

Affirmed.
))))))))))))))))))

1Florida Rule of Criminal Procedure 3.400 provides:
(a) Discretionary Materials. The court may permit the jury, upon retiring for
deliberation, to take to the jury room:

(1) a copy of the charges against the defendant;
(2) forms of verdict approved by the court, after being first submitted to

counsel;
(3) all things received in evidence other than depositions. If the thing received

in evidence is a public record or a private document which, in the opinion of the
court, ought not to be taken from the person having it in custody, a copy shall be
taken or sent instead of the original.

*        *        *

Torts—Medical malpractice—Evidence—Trial court did not err in
excluding in second trial prior testimony as impeachment evidence
upon deeming evidence to be irrelevant and improper for impeach-
ment—Court did not err in admitting testimony of treating physicians
after concluding that testimony did not amount to improper expert
testimony on standard of care or causation because the opinions
rendered were based on the physicians’ personal knowledge, experi-
ence, and treatment of plaintiff

O.J. MCDUFFIE, Appellant, v. JOHN W. URIBE, M.D., Appellee. 3rd District. Case
No. 3D18-2558. L.T. Case No. 02-14638. Opinion filed April 1, 2020. An Appeal from
the Circuit Court for Miami-Dade County, Dennis J. Murphy, Judge. Counsel: Ratzan
Law Group, P.A., and Stuart N. Ratzan, and Stuart J. Weissman; Russomanno &
Borrello, P.A., and Herman J. Russomanno, and Robert J. Borrello; Boldt Law Firm,
P.A., and Kimberly L. Boldt, Mario R. Giommoni and Ryan C. Tyler (Boca Raton);
Podhurst Orseck, P.A., and Joel D. Eaton, for appellant. Bowman and Brooke LLP, and
Wendy F. Lumish, and Alina Alonso Rodriguez, for appellee.

(Before LOGUE, LINDSEY and GORDO, JJ.)
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(GORDO, J.) In this medical malpractice case, former Miami
Dolphins player, O.J. McDuffie, sued his treating physician, Dr.
Uribe, for damages resulting from his career-ending toe injury in
1999. This is an appeal from the final judgment rendered after the
second trial, in which the jury returned a verdict in favor of Dr. Uribe,
and from the trial court’s order denying post-trial motions.

Following the first trial in this case, final judgment was entered in
McDuffie’s favor. The trial court subsequently granted Dr. Uribe’s
motion for new trial.1

Prior to the second trial in 2018, the defense filed a motion in
limine to preclude any reference to Dr. Uribe and Dr. Myerson’s prior
testimony or opinions concerning non-party Dr. Mills’ fault, which
was improperly injected into the first trial.2 The trial court granted the
motion in limine and the case proceeded to trial, yielding a defense
verdict.

On appeal, McDuffie argues the lower court erred by excluding the
prior testimony of Dr. Uribe and Dr. Myerson as impeachment
evidence and by allowing Dr. Caldwell and Dr. Anderson to testify
without being qualified as expert witnesses.

We review the trial court’s rulings on the admissibility of evidence
under an abuse of discretion standard. Mathieu v. State, 258 So. 3d
528, 532 (Fla. 3d DCA 2018).

Drs. Uribe & Myerson’s Prior Testimony

While McDuffie describes Dr. Uribe’s prior testimony as attribut-
ing fault to Dr. Mills, the trial court determined Dr. Uribe never
testified that Dr. Mills’ conduct fell below the standard of care, never
said he committed malpractice, and never said the surgery caused the
end of McDuffie’s career. In its analysis, the court ruled any such
reference was irrelevant to the case as a matter of law based on Dr.
Mills being shielded from liability.

Similarly, McDuffie challenges the exclusion of the prior trial
testimony to impeach Dr. Myerson as to his previous causation
opinions. The trial court found, however, that the testimony adduced
at the second trial was not inconsistent with Dr. Myerson’s prior
causation opinions and did not open the door for impeachment.

“It is well settled that ‘[t]he admissibility of evidence is within the
sound discretion of the trial court, and the trial court’s determination
will not be disturbed on appellate review absent a clear abuse of that
discretion.’ ” Muhammad v. State, 132 So. 3d 176, 192 (Fla. 2013)
(quoting Rimmer v. State, 59 So. 3d 763, 774 (Fla. 2010)). Upon a
thorough review of the voluminous record and transcripts in this case,
we find no abuse of discretion in the trial court’s decision to preclude
testimony that it deemed irrelevant and evidence that it concluded was
improper for impeachment.

Admissibility of Treating Physicians’ Testimony

McDuffie separately argues that the court erred in admitting
deposition designations from treating physicians, Dr. Anderson and
Dr. Caldwell. McDuffie alleges the doctors impermissibly provided
standard of care and causation opinions.

“[A] treating physician testifies as a fact witness ‘concerning his or
her own medical performance on a particular occasion and is not
opining about the medical performance of another.’ ” Gutierrez v.
Vargas, 239 So. 3d 615, 622 (Fla. 2018) (quoting Fittipaldi USA, Inc.
v. Castroneves, 905 So. 2d 182, 186 (Fla. 3d DCA 2005)). “Treating
physicians are limited to their medical opinions as they existed at the
time they were treating the plaintiff . . .” Id. The court concluded that
the testimony did not amount to expert testimony on standard of care
or causation because the opinions rendered were based on the doctors’
personal knowledge, experience and treatment of McDuffie. Accord-
ingly, we find no abuse of discretion in the trial court admitting the
testimony of the treating physicians.

Affirmed.

))))))))))))))))))
1The order granting a new trial was affirmed by this Court in McDuffie v. Uribe, 133

So. 3d 947 (Fla. 3d DCA 2012).
2Prior to the first trial, summary judgment had been entered in favor of Dr. Mills;

thus, he was exonerated from fault. See Crowell v. Kaufmann, 845 So. 2d 325, 327 (Fla.
2d DCA 2003). “Because the trial court determined as a matter of law that Dr. [Mills]
was not at fault, Dr. [Uribe] would not have been entitled to place him on the verdict
form.” Id.; see S. Bell Tel. & Tel. Co. v. Fla. Dep’t of Transp., 668 So. 2d 1039, 1041
(Fla. 3d DCA 1996) (“If there is no [legally sufficient] evidence [in the record from
which the jury can find that the Fabre defendant was at fault], the defendant is not
entitled to have the Fabre defendant placed on the verdict form.”).

*        *        *

Criminal law—Pro se filing seeking to obtain additional jail credit
dismissed in light of appellate court’s prior affirmances of trial court’s
denials of defendant’s post conviction effort to obtain this credit—
Warning against further pro se filings

MARCUS J. HARRIS, Petitioner, v. THE STATE OF FLORIDA, Respondent. 3rd
District. Case No. 3D20-499. L.T. Case No. 0604563C. April 1, 2020. A Case of
Original Jurisdiction—Mandamus. Counsel: Marcus J. Harris, in proper person. Ashley
Moody, Attorney General, for respondent.

(Before SALTER, SCALES and MILLER, JJ.)

(PER CURIAM.) Petitioner Marcus Harris, acting pro se, seeks from
this Court what Harris characterizes as a writ of mandamus. While
Harris’s petition requests an order directing the lower court “to
produce authentic documentation to justify its denial of prior credit
before probation violation,” what Harris’s petition essentially seeks
is further review by this Court of the trial court’s orders denying
Harris’s post-conviction motions seeking additional jail credit.

On November 2, 2018, the trial court entered a detailed order
explaining its rationale for denying Harris’s first post-conviction
motion seeking additional jail credit. Harris appealed this November
2018 order, and this Court affirmed the trial court’s order. Harris v.
State, 271 So. 3d 968 (Fla. 3d DCA 2019) (table). Harris then filed a
second post-conviction motion that, in part, again sought additional
jail credit. On April 18, 2019, the trial court entered another detailed
order denying Harris’s second post-conviction motion. Harris
appealed this order, and this Court affirmed the trial court’s April
2019 order. Harris v. State, No, 3D19-953, 2019 WL 2880495 (Fla.
3d July 3, 2019).1

Dressed as a petition seeking mandamus relief, Harris’s petition
again challenges the trial court’s denial of his post-conviction motions
seeking additional jail credit. We dismiss Harris’s petition because
this Court has twice affirmed the trial court’s denial of Harris’s post-
conviction effort to obtain additional jail credit. Once a trial court’s
order has been affirmed by the appellate court, it becomes the law of
the case. See Kelly v. State, 907 So. 2d 550, 551 (Fla. 3d DCA 2005).

We caution Harris that further challenges in this Court to the trial
court’s November 2018 and April 2019 orders may result in an order
from this Court prohibiting Harris from further pro se filings.

Petition dismissed.
))))))))))))))))))

1The Florida Supreme Court dismissed Harris’s challenge to this Court’s affirmance
of the trial court’s April 2019 order. Harris v. State, No. SC19-1439 (Fla. Aug. 27,
2019).

*        *        *

JAVIER GONZALEZ, Appellant, v. THE STATE OF FLORIDA, Appellee. 3rd
District. Case No. 3D19-1210. L.T. Case No. 99-43500. Opinion filed April 1, 2020.
An appeal from the Circuit Court for Miami-Dade County, Charles K. Johnson, Judge.
Counsel: Javier Gonzalez, in proper person. Ashley Moody, Attorney General, and
Sandra Lipman, Assistant Attorney General, for appellee.

(Before SALTER, SCALES, and MILLER, JJ.)

(PER CURIAM.) Affirmed. See State v. Wooten, 260 So. 3d 1060,
1069 (Fla. 4th DCA 2018) (“Access to judicial branch records is
governed by the rules and decisions of the Florida Supreme Court, not
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Chapter 119, Florida Statutes.”) (citation omitted); see also Fla. R.
Jud. Admin. 2.420(m)(1) (“Requests for access to judicial branch
records shall be in writing and shall be directed to the custodian. The
request shall provide sufficient specificity to enable the custodian to
identify the requested records. The reason for the request is not
required to be disclosed.”); Fla. R. Jud. Admin. 2.420 (b)(3)
(“ ‘Custodian.’ The custodian of all administrative records of any
court is the chief justice or chief judge of that court, except that each
judge is the custodian of all records that are solely within the posses-
sion and control of that judge.”).

*        *        *

LERON LEVY, Appellant, v. MARIANNA MAKRI, Appellee. 3rd District. Case No.
3D19-978. L.T. Case No. 16-17007. April 1, 2020. An Appeal from non-final orders
from the Circuit Court for Miami-Dade County, Bernard S. Shapiro, Judge. Counsel:
Eaton & Wolk, PL, and Douglas F. Eaton, for appellant. Philip D. Parrish, P.A., and
Philip D. Parrish; Lawrence S. Katz, P.A., and Lawrence S. Katz, for appellee.

(Before SALTER, SCALES and MILLER, JJ.)

(PER CURIAM.) Appellant, the movant below, Leron Levy, appeals
a trial court order that denied Levy’s motion to enforce a foreign child
custody decree entered by a Cypriot tribunal.  Finding no error in the
trial court’s interpretation of the decree, we affirm that portion of the
challenged order related to visitation. We remand, however, for the
trial court to adjudicate in the first instance the portion of Levy’s
motion alleging that appellee Marianna Makri had breached the
decree by failing to provide her travel schedule to Levy in a timely
manner.1

Affirmed and remanded with instructions.
))))))))))))))))))

1We express no opinion on the merits of this portion of Levy’s motion.

*        *        *

ORLIER SUAREZ ALBO, Appellant, v. THE STATE OF FLORIDA, Appellee. 3rd
District. Case No. 3D18-2531. L.T. Case No. 13-27250. April 1, 2020. An Appeal from
the Circuit Court for Miami-Dade County, Marisa Tinkler Mendez, Judge. Counsel:
Carlos J. Martinez, Public Defender, and Stephen J. Weinbaum, Assistant Public
Defender, for appellant. Ashley Moody, Attorney General, and Asad Ali, Assistant
Attorney General, for appellee.

(Before LINDSEY, HENDON and GORDO, JJ.)

(PER CURIAM.) Affirmed.1 See Gordon v. State, 219 So. 3d 189, 197
n.8 (Fla. 3d DCA 2017) (“For example, in a homicide prosecution, the
jury is not permitted to consider any non-homicide lesser-included
offenses (e.g., aggravated battery) even if such lesser-included
offenses are subsumed within and necessarily established by proof of
the murder charge, unless there is some disputed issue of fact (and
some evidence to support a theory) regarding an intervening cause of
death.”). See also State v. Barritt, 531 So. 2d 338, 339 (Fla. 1988);
Martin v. State, 342 So. 2d 501, 503 (Fla. 1977) (superseded on other
grounds by Fla. R. Crim. P. 3.490); Humphrey v. State, 690 So. 2d
1351 (Fla. 3d DCA 1997).
))))))))))))))))))

1We affirm without discussion Appellant’s challenge to the sufficiency of the
evidence supporting the jury’s verdict of guilty for leaving the scene of a crash
involving death.

*        *        *

RYMED TECHNOLOGIES, LLC, et al., Appellants, v. KIG, LLC, et al., Appellees.
3rd District. Case Nos. 3D19-575 & 3D19-574. L.T. Case No. 15-875-K. April 1, 2020.
Appeals from non-final orders the Circuit Court for Monroe County, Luis M. Garcia,
Judge. Counsel: Hershoff Lupino & Yagel, LLP and Russell A. Yagel; Shendell &
Pollock, P.L. and Diran V. Seropian and Zachary R. Needell (Boca Raton), for
appellants. Zarco Einhorn Salkowski & Brito, P.A., and Robert Zarco and Alaina B.
Karsten and Brenda Phang, for appellees.

(Before EMAS, C.J., and LINDSEY and LOBREE, JJ.)

(PER CURIAM.) Affirmed. See Purdue v. R.J. Reynolds Tobacco

Co., 259 So. 3d 918, 921 (Fla. 2d DCA 2018) (“[C]laim that [movant]
did not receive the master dismissal order is generally cognizable
under rule 1.540(b)(1).”); John Deere Const. & Forestry Co. v.
Lorelys Elec. Corp., 69 So. 3d 1099, 1100 (Fla. 3d DCA 2011)
(affirming rule 1.540(b)(2) relief where record showed court could
have granted identical relief under 1.540(b)(1)); Okeechobee Imps.,
Inc. v. Am. Sav. & Loan Ass’n of Fla., 558 So. 2d 506, 507 (Fla. 3d
DCA 1990) (rule 1.540(b)(1) relief granted where complaint became
lost by being accidentally placed in non-litigation related file dealing
with same subject); Carter, Hawley, Hale Stores, Inc. v. Whitman, 516
So. 2d 83, 83-84 (Fla. 3d DCA 1987) (finding mistake under
1.540(b)(1) where complaint “became ‘lost’ in a pile of unrelated
documents”); Falkner v. Amerifirst Fed. Sav. & Loan Ass’n, 489 So.
2d 758, 759 (Fla. 3d DCA 1986) (courts “obligated to grant relief”
where “uncontroverted facts showed [movants] did not receive
notice”); Francisco v. Victoria Marine Shipping, Inc., 486 So. 2d
1386, 1389 (Fla. 3d DCA 1983) (observing that motions for rehearing
and for relief from judgment are “[b]oth mechanisms [that] provide a
mode of attacking a final judgment”); Gibson v. Buice, 381 So. 2d
349, 351-52 (Fla. 5th DCA 1980) (holding rules 1.540(a) and 1.540(b)
available, “[w]here the excusable neglect relied upon is lack of notice
of the rendition of a final judgment”).

*        *        *

A.C.H., the Father, Appellant, v. DEPARTMENT OF CHILDREN AND FAMILIES,
et al., Appellees. 3rd District. Case No. 3D19-2349. L.T. Case No. 18-15451. Opinion
filed April 1, 2020. An Appeal from the Circuit Court for Miami-Dade County,
Vivianne Del Rio, Judge. Counsel: Kevin G. Thomas, for appellant. Karla Perkins, for
appellee Department of Children and Families; Boldt Law Firm, and Ryan C. Tyler
(Boca Raton); Thomasina Moore (Tallahassee), for appellee Guardian ad Litem
Program.

(Before LOGUE, SCALES and GORDO, JJ.)

(PER CURIAM.) Affirmed. See J.P. v. Fla. Dep’t of Children &
Families, 183 So. 3d 1198, 1204 (Fla. 1st DCA 2016) (where the trial
court made full findings on all eleven statutory factors and found that,
overall, termination of parental rights was in the child’s manifest best
interest, the appellate court should not re-weigh the evidence); C.A.H.
v. Dep’t of Children & Families, 830 So. 2d 939, 941 (Fla. 4th DCA
2002) (“Florida’s governing statutes clearly state that when DCF
seeks to terminate parental rights due to abandonment, it need not
offer the parent a case plan with a goal of reunification. In cases of
abandonment, the goal of the case plan can be termination of parental
rights.” (internal citations omitted)). See also §§ 39.802(5), 39.806(3),
Fla. Stat. (2019).

*        *        *

ALEJANDRO MARTINEZ and MARISELA MARTINEZ, Appellants, v. FLORIDA
PENINSULA INSURANCE COMPANY, Appellee. 3rd District. Case No. 3D17-
2777. L.T. Case No. 14-20759. April 1, 2020. An Appeal from the Circuit Court for
Miami-Dade County, Antonio Marin, Judge. Counsel: Giasi Law, P.A., and Melissa
A. Giasi (Tampa), for appellants. Quintairos, Prieto, Wood & Boyer, P.A., and Thomas
A. Valdez, and Jose E. Bosch (Tampa), for appellee.

(Before LOGUE, LINDSEY, and GORDO, JJ.)

(PER CURIAM.)  Affirmed. See Bosem v. Commerce & Indus. Ins. Co., 35 So. 3d 944,
945 (Fla. 3d DCA 2010).

*        *        *

GEORGES EMILE KARAM, Appellant, v. GLEEMA NAMBIAR, Appellee. 3rd
District. Case No. 3D18-2332. L.T. Case No. 16-3842. April 1, 2020. An appeal from
the Circuit Court for Miami-Dade County, Migna Sanchez-Llorens, Judge. Counsel:
Mandel Law Group, P.A., and Roberta G. Mandel, for appellant. The Padron Law
Group, P.L.L.C., and Luis M. Padron and Brian D. Fell, for appellee.

(Before SALTER, SCALES, and MILLER, JJ.)

(PER CURIAM.) Affirmed. See Rogers v. Rogers, 824 So. 2d 902,
903 (Fla. 3d DCA 2002) (“An exception to [the] general rule is that
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income can be imputed based on gifts if the gifts are continuing and
ongoing, not sporadic, and where the evidence shows that the gifts
will continue in the future.”) (citations omitted).

*        *        *

Torts—Automobile accident—Vicarious liability—Dangerous instru-
mentalities doctrine—Family members—Bailee—Driver of vehicle
involved in auto accident given permission to use vehicle by his mother
who did not hold legal title to vehicle, but who was its primary user—
Discussion of dangerous instrumentality liability—If a family member
has an identifiable property interest in a vehicle, such as a bailment,
and entrusts their vehicle to another who, in turn, causes injury, that
family member can be held vicariously liable for the tort if the title
owner denies vicarious liability for that entrustment—However, there
is no sound basis in the law for holding both the acknowledged title
owner and family member bailee liable for bailee’s entrustment of the
vehicle under the dangerous instrumentality doctrine—Trial court
erred in denying mother’s motion for directed verdict where father
who was undisputed title owner of vehicle was also found vicariously
liable for what was essentially the same entrustment of the same
vehicle—Question certified: Under the dangerous instrumentality
doctrine, can one family member who is a bailee of a car be held
vicariously liable when the car’s acknowledged title owner is another
family member who is also vicariously liable under the doctrine?

KYLE MICHAEL LAMBERT, KEITH M. LAMBERT, and DEBBIE LAMBERT,
Appellants, v. BRUCE KYLE EMERSON, Appellee. 2nd District. Case Nos. 2D18-
1872, 2D18-4103 (Consolidated). Opinion filed April 1, 2020. Appeal from the Circuit
Court Pasco County; Gregory G. Groger, Judge. Counsel: Sarah Lahlou-Amine and
Chris W. Altenbernd of Banker Lopez Gassler P.A. of Tampa, for Appellants. John S.
Mills, Courtney Brewer and Jonathan Martin of The Mills Firm, P.A. of Tallahassee,
for Appellee.

(LUCAS, Judge.) Kyle Lambert, Keith Lambert, and Debbie
Lambert,1 the defendants below, appeal the entry of a final judgment
in favor of the plaintiff, Bruce Emerson, following a jury trial. They
raise two issues on appeal. As to the second issue, the denial of the
Lamberts’ motion for new trial, we affirm the circuit court’s order
without comment. With respect to the first issue, whether Ms. Lambert
could have been held vicariously liable for her son’s use of Mr.
Lambert’s car under the dangerous instrumentality doctrine, we find
merit in Ms. Lambert’s argument and reverse the judgment entered
against her.

I.
The following facts were adduced at trial. In January of 2015, Mr.

Lambert lived in Wesley Chapel with his wife; their daughter; their
younger son; Kyle’s girlfriend, Vilia Simias; and Ms. Simias and
Kyle’s child. The Lamberts’ older son, Kyle, did not live with them at
the time.

Mr. Lambert owned a 2011 Hyundai Sonata. The car was titled
solely in his name and was kept at the Wesley Chapel house. Although
the car was owned by Mr. Lambert, it was primarily used by Ms.
Lambert; it was (in Mr. Lambert’s words) her “daily driver.” But as is
perhaps not uncommon in many families, Mr. and Ms. Lambert also
viewed the Sonata as a “family car.” Mr. and Ms. Lambert both
affirmed that Ms. Lambert had the authority to permit other people in
the family to use the car. Mr. Lambert testified that in addition to
himself and his wife, his mother-in-law, his father-in-law, his sister-
in-law, and Kyle had all driven the car. Indeed, Mr. Lambert stated
that Kyle generally had permission to drive the car.

On the night of January 5, 2015, Kyle was driving the Hyundai
Sonata on Curley Road in Pasco County. Ms. Simias was with him.
Kyle had asked his mother to borrow the car that evening, and Ms.
Lambert had said he could use it. While making a left turn near Chapel
Pines Boulevard, Kyle collided with a motorcycle that was being
driven in the opposite direction by Mr. Emerson. Mr. Emerson was
propelled a considerable distance and suffered extremely serious
injuries. As a result of the accident, Mr. Emerson is quadriplegic and

he will require nearly constant care and monitoring for the rest of his
life.

Mr. Emerson filed a complaint, alleging a negligence claim against
Kyle as the driver of the car, a vicarious liability claim against Mr.
Lambert as the car’s owner, and a second vicarious liability claim
against Ms. Lambert as the alleged “bailee” of the car. The counts
against Mr. and Ms. Lambert were premised on the dangerous
instrumentality doctrine.2 The case proceeded to a jury trial, which
lasted from March 5 through March 14, 2018.

In addition to disputing Kyle’s negligence and whether Mr.
Emerson was comparatively negligent, Ms. Lambert argued that she
could not be held vicariously liable under the dangerous instrumental-
ity doctrine as a matter of law. She moved for a directed verdict at the
close of Mr. Emerson’s case. Mr. Emerson countered that since Ms.
Lambert had dominion and control over the Sonata, a bailment of the
car was created between Mr. Lambert and Ms. Lambert and that, as
such, Ms. Lambert could be deemed liable under the Florida Supreme
Court’s decisions in Aurbach v. Gallina, 753 So. 2d 60 (Fla. 2000),
and Frankel v. Fleming, 69 So. 2d 185 (Fla. 1954). The trial court
denied Ms. Lambert’s motion for directed verdict.

Although Ms. Lambert disputed the legal proposition that she
could be held liable under the dangerous instrumentality doctrine as
a bailee, it does not appear that she seriously disputed the discrete
issue of whether she was a bailee of her husband’s Hyundai Sonata.
She did not raise an objection to the part of the jury instruction Mr.
Emerson proposed defining “bailee,” and which the circuit court
ultimately adopted.3 In closing arguments, her only remark on this
subject was to say: “It’s Keith Lambert’s car. You can listen to the
[jury] instructions. It was a family situation.” So, too, in this appeal,
she focuses almost entirely on the broader legal argument that a family
member bailee of a car cannot be held liable pursuant to the dangerous
instrumentality doctrine.

The jury returned a verdict finding Kyle seventy-five percent at
fault for the January 5 accident, while Mr. Emerson was apportioned
twenty-five percent of the negligence. The jury awarded damages to
Mr. Emerson totaling $27,437,306.25. By special interrogatory, the
jury also found that Ms. Lambert was a bailee of the car and that she
had consented to Kyle’s use of it on the night of the accident. Final
judgments were then entered against each of the Lamberts in the
following amounts:

$18,906,429.19 against Kyle;

$600,000.00 against Mr. Lambert;4 and
$18,906,429.19 against Ms. Lambert.
Ms. Lambert’s vicarious liability was based solely on her having

been a bailee of the Sonata and her entrustment of the Sonata to Kyle.
We turn, then, to the first issue Ms. Lambert has raised in this appeal,
whether she can be held vicariously liable as a bailee under the
dangerous instrumentality doctrine.

II.
Because this issue comes to us following the denial of a motion for

directed verdict, we review the circuit court’s ruling de novo, applying
the same test used by the court below in ruling on the motion. See Fell
v. Carlin, 6 So. 3d 119, 120 (Fla. 2d DCA 2009) (citing Sims v.
Cristinzio, 898 So. 2d 1004, 1006 (Fla. 2d DCA 2005)). Under that
test, we, like the trial court, must give great deference to the jury’s
fact-finding role:

A motion for directed verdict should be granted only where no

view of the evidence, or inferences made therefrom, could support a
verdict for the nonmoving party. In considering a motion for directed
verdict, the court must evaluate the testimony in the light most
favorable to the nonmoving party and every reasonable inference
deduced from the evidence must be indulged in favor of the
nonmoving party. If there are conflicts in the evidence or different
reasonable inferences that may be drawn from the evidence, the issue
is factual and should be submitted to the jury.
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Id. (quoting Sims, 898 So. 2d at 1005).
Although Ms. Lambert does not outright concede the propriety of

the jury’s finding of a bailment between her and her husband, she does
not seriously contest it either; instead, she focuses her attention on
whether such a finding could predicate her legal liability under the
dangerous instrumentality doctrine. Without endorsing how this jury
was instructed on the law of bailments, we accept the jury’s determi-
nation that a bailment arose between Mr. and Ms. Lambert and
proceed in our de novo review of the threshold legal question Ms.
Lambert has raised in this appeal. See Love v. State, 286 So. 3d 177,
183 (Fla. 2019) (explaining that an issue that “presents a pure question
of law” is reviewed de novo); Aills v. Boemi, 29 So. 3d 1105, 1108
(Fla. 2010) (stating that questions of law arising from undisputed facts
are reviewed de novo).

III.
The issue here turns on the application of Florida’s dangerous

instrumentality doctrine, a species of vicarious liability that took root
in our state’s common law a century ago. The federal district court in
Garcia v. Vanguard Car Rental USA, Inc., 510 F. Supp. 2d 821, 827
(M.D. Fla. 2007), provided a cogent summary of the doctrine’s origin
and history:

The dangerous instrumentality concept was first applied to motor

vehicles by the Florida Supreme Court in 1920. Southern Cotton Oil
Co. v. Anderson, 80 Fla. 441, 86 So. 629 (1920). The doctrine
“imposes strict vicarious liability upon the owner of a motor vehicle
who voluntarily entrusts that motor vehicle to an individual whose
negligent operation causes damage to another.” Estate of Villanueva
ex rel. Villanueva v. Youngblood, 927 So. 2d 955 (Fla. Dist. Ct. App.
2006); see also Southern Cotton, 86 So. at 637. The dangerous
instrumentality doctrine was judicially adopted based on public policy
concerns:

The dangerous instrumentality doctrine seeks to provide greater
financial responsibility to pay for the carnage on our roads. It is
premised upon the theory that the one who originates the danger by
entrusting the automobile to another is in the best position to make
certain that there will be adequate resources with which to pay the
damages caused by its negligent operation. If Florida’s traffic
problems were sufficient to prompt its adoption in 1920, there is all
the more reason for its application to today’s high-speed travel
upon crowded highways. The dangerous instrumentality doctrine
is unique to Florida and has been applied with very few exceptions.

Aurbach v. Gallina, 753 So. 2d 60, 62 (Fla. 2000) (quoting Kraemer

v. Gen. Motors Acceptance Corp., 572 So. 2d 1363, 1365 (Fla.1990)).
The Florida Supreme Court extended the dangerous instrumental-

ity doctrine to lessors, thereby making them vicariously liable for the
lessee’s negligent operation of the motor vehicle, in 1959. Susco Car
Rental System v. Leonard, 112 So. 2d 832 (Fla.1959). In 1999, the
Florida Legislature passed a tort reform package which, among other
things, created Florida Statute § 324.021(9)(b). This section created
an exception to the dangerous instrumentality doctrine for lessors of
motor vehicles.

Ascertaining the “owner” of an automobile for purposes of dangerous
instrumentality liability is often a straightforward inquiry—as, indeed,
it was in the case at bar since Mr. Lambert never disputed that the
Sonata was titled in his name. However, as the Garcia court observed,
the doctrine’s reach has extended beyond the title owners of automo-
biles. Over the years, through judicial decisions and legislative acts,
the extent of the doctrine’s vicarious liability has oscillated. It is,
therefore, necessary for us to review more closely some of the key
cases that have attempted to define the dangerous instrumentality
doctrine’s boundaries.

A.
One of the more notable pronouncements came twenty-seven years

after the doctrine’s adoption, when the supreme court clarified what
the basis was for vicarious liability of a car’s entrustment:

As to those cases following the broad statements quoted above

from each of the two appeals of the Southern Cotton Oil Co. cases
there has arisen some confusion as to the basis of liability of a bailor-
owner of an automobile for torts committed by his bailee. In some
cases the liability is based on the general allegations of principal and
agent and in other cases the liability is an implied agency growing out
of the relationship of master and servant; while in other cases liability
is one mere bailment often called ‘entrustment’; others speak of
liability because of ‘license’.

Ordinarily when one bails an automobile to another and such other
negligently injures a third person, liability as a matter of substantive
law is not essentially dependent upon the relationship of ‘master and
servant’, ‘principal and agent’, or ‘license’.

In all these different relationships there appears a common and
basic factor to wit: When an owner authorizes and permits his
automobile to be used by another he is liable in damages for injuries
to third persons caused by the negligent operation so authorized by the
owner.

By reason of the doctrine of stare decisis liability under the
foregoing circumstances has been so repeatedly and consistently
adhered to by the decisions that it has become law.

Lynch v. Walker, 31 So. 2d 268, 271 (Fla. 1947).
According to Lynch, identifying the nature of the relationship

between the owner of an automobile and the person he or she entrusts
it to was no longer an operative concern of the dangerous instrumen-
tality doctrine. Stare decisis had rendered the owner’s vicarious
liability an assumed facet of negligence law if the owner authorizes or
permits another to use his or her vehicle.

Having essentially jettisoned a relational component (beyond
permitted entrustment) for the doctrine, the question then arose why
the doctrine should not be extended further still to reach those who
might not be an owner but have some possessory interest in a car. That
was the very issue in Frankel v. Fleming, 69 So. 2d 887, 888 (Fla.
1954), in which the Florida Supreme Court was presented with the
question: “Is the doctrine of dangerous instrumentality limited in
scope to the owner thereof rather than to include a bailee [Frankel] for
hire who in turn delivers possession to another person [Wellener]?”
(Alterations in original.) Citing its prior opinion in Wilson v. Burke, 53
So. 2d 319 (Fla. 1951),5 the Frankel court observed that “[p]roof of
actual ownership of the vehicle causing injury is not indispensable to
recovery, for the misfortune of the injured person should not depend
entirely on the repository of the legal title.” Frankel, 69 So. 2d at 888.
The court in Frankel concluded:

Having held a lessee liable in the cited case . . . we find no difficulty

in now holding the appellant, a bailee, responsible in the instant case
for injury caused by the one to whom he entrusted the car, especially
where, to all intents and purposes . . . that person was the bailee’s
spouse.

Id.
A few years later, in Metzel v. Robinson, 102 So. 2d 385, 385 (Fla.

1958), the court addressed the circumstance of an aunt who had
financed and held title to a car so that her nephew (who could not
obtain financing on his own) could use it. The nephew “kept up the
payments, and [the aunt] had nothing further to do with the car.” Id.
While driving the car, the nephew caused an accident, and the aunt
was sued for damages. Id. The trial court entered a directed verdict for
the plaintiff on the issue of the aunt’s vicarious liability. Id. On appeal,
the aunt argued that “she was not the actual owner of the car, and since
she had nothing to do with the accident the judgment should be
reversed.” Id. The supreme court affirmed the directed verdict and,
interestingly, in its holding indicated that both the aunt and her
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nephew had a “species of ownership” in the car so that “either or both
of them could have been held liable for the accident.” Id. at 386
(emphasis added).

Soon enough, though, the legislature began to assert its authority
to define the public policy parameters of the dangerous instrumental-
ity doctrine. The year after Frankel was decided, section 324.021,
Florida Statutes (1955), was enacted. See ch. 29963, Laws of Fla.
(1955). The statute defined the owner of an automobile to include the
legal title holder and lessees. By amendment in 1986, however, the
legislature eliminated long-term automobile lessors from liability
under the dangerous instrumentality doctrine: “[T]he lessor, under an
agreement to lease a motor vehicle for one year or longer . . . shall not
be deemed the owner of said motor vehicle for the purpose of
determining financial responsibility for the operation of said motor
vehicle or for the acts of the operator in connection therewith.” See ch.
86-229, § 3, Laws of Fla. (1986). Then in 1999, the legislature capped
the extent of vicarious liability for bodily injury and property damage
for lessors “under an agreement to rent or lease a motor vehicle for a
period of less than 1 year” and for owners who are natural persons
who loan “a motor vehicle to any permissive user.” See ch. 99-225, §
28, Laws of Fla. (1999). The United States Congress later enacted the
Graves Amendment, which further limited the reach of vicarious
liability for certain lessors of motor vehicles. See Vargas v. Enter.
Leasing Co., 60 So. 3d 1037, 1041-42 (Fla. 2011) (remarking that the
Graves Amendment “clearly sought to eliminate vicarious liability for
a specific category of owner/lessors that under Florida’s reforms
remained, to an extent, exposed—those ‘engaged in the trade or
business of renting or leasing motor vehicles.’ 49 U.S.C. §
30106(a)(1)” and holding that the Graves Amendment preempted
section 324.021(9)(b)(2)). Thus, while the courts had been intermit-
tently expanding the extent of vicarious liability under the dangerous
instrumentality doctrine, the legislature, both State and Federal, began
to curtail it.

B.
With this backdrop we can now address the case that the parties

rightly devote the lion’s share of their attention upon, Aurbach v.
Gallina, 753 So. 2d 60 (Fla. 2000), where, for the first time perhaps,
the unique intersection between familial relationships and property
interests appears to take on a greater emphasis in the doctrine’s
applicability. The plaintiff, Aurbach, had been injured in an automo-
bile accident. Id. at 61. He sued the driver of the car, 18-year-old
Angelina Gallina, as well as her parents, Louis and Carolina Gallina,
under the dangerous instrumentality doctrine. Id. The Gallinas
conceded Angelina’s liability, as well as Carolina’s vicarious liability
because the car Angelina had been driving was titled in Carolina’s
name and Carolina had given her daughter permission to drive it at the
time of the accident. Id. Louis, however, disputed Aurbach’s claim
that Louis could also be held vicariously liable as one who owned “or
had the right to control the motor vehicle.” Id.

The case proceeded to trial, and the jury found in favor of Aurbach,
awarding him $384,935.99. See Aurbach v. Gallina, 721 So. 2d 756,
757 (Fla. 4th DCA 1998). By a special interrogatory, the jury
determined that Louis Gallina “owned or had the right to control” the
car.6 Id. at 758. The trial court directed a verdict in Louis’ favor, id.,
and the Fourth District affirmed, id. at 759-60. With respect to Louis’
liability, the Fourth District considered Frankel and Metzel, but
concluded:

In the context of family relationships, the better rule is to have legal

responsibility follow title ownership, a bright line standard which
makes liability under the dangerous instrumentality doctrine both
foreseeable and predictable. To analyze family dynamics to determine
all the “beneficial” owners of a car is to impose a fuzzy legal standard

that will encourage litigation and potentially expand liability beyond
that which is justified by the rationale for the rule.

In this case, Louis Gallina was not an owner, bailee, or lessee of the
automobile sufficient to impose liability under the dangerous
instrumentality doctrine. He did not put the car in the possession of a
non-family member. Angelina Gallina’s operation of the car on the
date of the accident was with the permission of the title owner, her
mother Carolina. Under the facts of this case, the trial court did not err
in granting Louis Gallina’s motion in accordance with his motion for
directed verdict.

Id. at 759-60.
The Florida Supreme Court accepted jurisdiction to review the

Fourth District’s decision based on conflict with the supreme court’s
Frankel decision. Aurbach, 753 So. 2d at 61. The court then phrased
the issue it would resolve with both narrow precision (essentially,
tracking the facts of the case before it) and, interestingly, with
recognition of the family dynamic the Fourth District had touched
upon:

The issue before this Court is whether the dangerous instrumental-

ity doctrine extends to hold a parent vicariously liable for an accident
caused by a child’s negligent operation of a motor vehicle where the
parent purchased the vehicle for his or her child, paid for the motor
vehicle’s maintenance, and had a general right to control the operation
or use of the vehicle as the child’s parent, even though the parent did
not hold legal title to the vehicle.

Id. at 62. The court concluded that the facts of the case, “without
more,” could not justify imposing vicarious liability upon Louis as a
matter of law. Id. Thus, the supreme court approved of the Fourth
District’s ruling, but, as we will see, with something of a caveat.

The Florida Supreme Court began by canvassing the development
of the dangerous instrumentality doctrine through its precedents and
certain district court of appeal holdings, and observed that “[t]he most
common application of the dangerous instrumentality doctrine is
where the legal title holder is held vicariously liable for the negligent
operation of a motor vehicle.” Id. at 62-63. The court acknowledged
that a “variety of identifiable property interests” besides ownership,
including lessees and bailees of motor vehicles, can also implicate
vicarious liability under the doctrine. Id. at 63. However, the court
reiterated: “Legal title remains the most common basis for imposing
vicarious liability under the” doctrine. Id.

The Aurbach opinion proceeded to analyze case law that distin-
guished between “bare” legal title and beneficial ownership under the
doctrine, and then devoted a separate section on parental vicarious
liability for children’s torts, noting “that no prior case in Florida has
extended the dangerous instrumentality doctrine to hold a parent liable
for a child’s negligent operation of a motor vehicle where the vehicle
was not titled in the parent’s name and where there was no indication
that the parent was the intended owner of the vehicle.” Id. at 65. Citing
favorably to the Third District’s Wilsen v. Lesser, 434 So. 2d 1033
(Fla. 3d DCA 1983), decision, it appears the Aurbach court used the
term “intended owner” in precisely the way the term implies: one who
is intended to become the title owner of a vehicle. Id. So the fact that
a parent might have exercised control over a car’s operation would
not, by itself, stand as a sufficient basis to impose vicarious liability
upon the parent.

With that extensive exposition, the Aurbach opinion proceeded to
the merits of the case before it; and here we come upon the aforemen-
tioned caveat. First, the court noted that although the plaintiffs argued
that Louis Gallina had control over the car, they did not contend that
he could be held liable as a bailor. Id. at 66. Which would seem to
imply that that was an omission of some importance. Indeed, the
Aurbach opinion concluded by disapproving of the Fourth District’s
opinion
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to the extent it could be construed to mean that legal title is the only

basis for imposing vicarious liability in a family relationship, because
this would conflict with our decision in Frankel. Although vicarious
liability will generally flow from legal title, this principle does not
preclude the imposition of vicarious liability under the dangerous
instrumentality doctrine pursuant to other identifiable property
interests, including bailment.

Id. But that disapproval was tempered by this critical limitation:
Contrary to petitioners’ position, the concept of beneficial ownership

in Florida law has not been an expansive one that extends to hold
vicariously liable anyone with a theoretical right to control a motor
vehicle. Rather, the concept of beneficial ownership has been
narrowly used in cases where the legal title owner is attempting to
deny liability, such as the defendants in Palmer, Metzel and Marshall.

Id.7

C.
Drawing together Aurbach’s affirmance of the Fourth District’s

ruling, Aurbach’s observations that the extension of beneficial
ownership under the dangerous instrumentality doctrine should be
reserved for instances where the car’s owner was trying to deny
vicarious liability, and the general development of the doctrine in both
the common law and in legislation,8 we synthesize the current state of
the dangerous instrumentality doctrine as follows: if title owners of a
car entrust their car to a family member who, in turn, causes injury, the
title owners may be held vicariously liable for that tort. See
Christensen v. Bowen, 140 So. 3d 498, 504 (Fla. 2014) (“The under-
lying rationale of the doctrine is that if a vehicle owner, who has
control over the use of the vehicle, exercises his or her control by
granting custody of the vehicle to another, the owner commits himself
or herself to the judgment of that driver and accepts the potential
liability for his or her torts.” (citing S. Cotton Oil, 86 So. at 634));
Aurbach, 753 So. 2d at 62 (“The most common application of the
dangerous instrumentality doctrine is where the legal title holder is
held vicariously liable. . . . ”). If a family member has an identifiable
property interest in a car (whether a bailment or some other recog-
nized property interest) and entrusts their car to another who, in turn,
causes injury, that family member can be held vicariously liable for
the tort if the title owner denies vicarious liability for that entrustment.
Aurbach, 753 So. 2d at 65. But we do not believe there is a sound basis
in the law to hold both the acknowledged title owner and a family
member bailee liable for the bailee’s entrustment of a car under the
dangerous instrumentality doctrine. To expand vicarious liability to
that degree ignores the precautions Aurbach repeated about this facet
of the common law—that it is not expansive and is narrowly impli-
cated outside of its “most common” application to title owners.
Aurbach, 753 So. 2d at 62-63. And with families, expanding the
doctrine’s reach beyond vicariously liable title owners to add spouses,
children, step-children, siblings, and other relatives who may use a
proverbial “family car” in varying ways under varying circumstances,
would require courts to taxonomize the precise property rights among
relatives whose use of a car may be so loose and vacillating as to be
indiscernible. Cf. Aurbach, 721 So. 2d at 759 (“To analyze family
dynamics to determine all the ‘beneficial’ owners of a car is to impose
a fuzzy legal standard that will encourage litigation and potentially
expand liability beyond that which is justified by the rationale for the
rule.”). Finally, it seems odd and certainly at cross-purposes to use the
fiat of common law to expand a form of vicarious tort liability that the
legislature has repeatedly curtailed. See § 324.021(9); cf. Futch v.
Head, 511 So. 2d 314, 321 (Fla. 1st DCA 1987) (“[W]e are aware that
the legislature often enacts legislation for the purpose of amending the
common law.”). Indeed, the very imposition of a statutory cap on this
form of vicarious liability to a singular entity (defining “owner” as a

person who holds the legal title of a motor vehicle “; or” a conditional
vendee, or lessee, or mortgagor) suggests that the legislature viewed
the state of dangerous instrumentality law in the same way we have.
See, e.g., Adler-Built Indus., Inc. v. Metro. Dade County, 231 So. 2d
197, 199 (Fla. 1970) (“The [l]egislature is presumed to be acquainted
with judicial decisions on the subject concerning which it subse-
quently enacts a statute.”).9

IV.
Applying this analysis to the facts at bar leads us to conclude that

the circuit court erred when it denied Ms. Lambert’s renewed motion
for directed verdict. Though the jury determined that she was a bailee
of the Sonata—a finding she does not seriously dispute—that is not a
basis upon which vicarious liability can be applied under the danger-
ous instrumentality doctrine since Mr. Lambert, the undisputed title
owner, has also been found vicariously liable for what is, essentially,
the same entrustment of the same vehicle. Accordingly, we reverse the
final judgment against Ms. Lambert and remand with directions to the
circuit court to enter a judgment in accordance with this opinion.

Having so held, we recognize that our opinion touches upon an
important issue in negligence law. Many hands have shaped the
dangerous instrumentality doctrine over the past century, and our
attempt to lay hold of its form and application to this case necessarily
draws a demarcation that could affect many similarly situated cases.
Accordingly, pursuant to Florida Rule of Appellate Procedure
9.030(a)(2)(A)(v), we certify the following as a question of great
public importance:

UNDER THE DANGEROUS INSTRUMENTALITY DOCTRINE,

CAN ONE FAMILY MEMBER WHO IS A BAILEE OF A CAR BE
HELD VICARIOUSLY LIABLE WHEN THE CAR’S ACKNOWL-
EDGED TITLE OWNER IS ANOTHER FAMILY MEMBER WHO
IS ALSO VICARIOUSLY LIABLE UNDER THE DOCTRINE?

We have answered the question in the negative.
Affirmed in part; reversed in part; remanded with instructions;

question certified. (SILBERMAN and SMITH, JJ., Concur.)
))))))))))))))))))

1For the sake of reference and to avoid confusion, we will refer to Keith Lambert
and Debbie Lambert as “Mr. Lambert” and “Ms. Lambert,” respectively, while their
older son, Kyle Lambert, will be referred to as “Kyle.” Collectively, we may refer to the
appellants as the “Lamberts.”

2“Under the dangerous instrumentality doctrine, an automobile owner is vicariously
liable for damages caused by the operation of his vehicle by a permissive user.” Fischer
v. Alessandrini, 907 So. 2d 569, 570 (Fla. 2d DCA 2005) (citing Hertz Corp. v.
Jackson, 617 So. 2d 1051, 1053 (Fla. 1993)).

3The pertinent instruction read as follows:
There is a preliminary issue for you to decide. That issue is:
. . . .
Whether Debbie Lambert was the bailee of the vehicle driven by Kyle Lambert

and whether Kyle Lambert was operating the vehicle with the express or implied
consent of Debbie Lambert. A person who is the bailee of a vehicle and who
expressly or impliedly consents to another’s use of it is responsible for its operation.

A bailee of a vehicle is one to whom the vehicle has been furnished or delivered
by its owner for a particular purpose, with the understanding that it will be returned.
4Mr. Lambert’s judgment was reduced by agreement of the parties to a statutory cap

of $600,000 pursuant to section 324.021(9)(b)(3), Florida Statutes (2018).
5In Wilson, 53 So. 2d at 321, the court affirmed a civil judgment against the lessee

of a commercial truck when a truck driver caused an accident. It is unclear from the
opinion, however, whether the court intended to extend the dangerous instrumentality
doctrine’s vicarious liability to lessees as a matter of law or whether the court was
satisfied, for purposes of the trial and appeal, that the plaintiff had sufficiently proven
that the vicariously liable defendant “owned” the truck. Id. (“When the allegation was
put in issue by the plea it was not necessary to prove actual title, but only to establish
who exerted such dominion over the truck as to be responsible for damage caused by
it. We think the appellee met the burden in the first instance by showing that the name
of the company was prominently painted on the vehicle and that the company applied
to, and received from the Railroad and Public Utilities Commission permission to
operate it. This was a prima facie showing of company ownership.”). Certainly, the
Frankel court appeared to have read Wilson as a pronouncement expanding the
doctrine’s reach to lessees.

6Considering that the car’s title was solely in Carolina’s name, the evidence of
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Louis’ “ownership” was scant: essentially, he contributed funds to purchase and
maintain the car, he test drove it, and the car was kept at the Gallinas’ house, apparently
with the intent that it would primarily be used by their other daughter, Caroline. Id. at
759. On review, both the Fourth District Court of Appeal and the Florida Supreme
Court addressed the issue as if the jury had concluded the second alternative proffered
within the single interrogatory: that is, that Louis Gallina “had the right to control” the
car.

7This was not the only place where the Aurbach court made this observation. Earlier
in the opinion, the court went so far as to limit the reach of some of the language in its
Metzel opinion as well as some potentially broad pronouncements our court had made
about the dangerous instrumentality doctrine in Marshall v. Gawel, 696 So. 2d 937, 939
(Fla. 2d DCA 1997) (reversing summary judgment in favor of title owner who had
relinquished control of car to another because “[t]hese facts could indicate that
Kathleen [the title owner] had the ability to exert some dominion and control over the
vehicle” and “[t]he parties’ intent regarding who would have beneficial ownership must
be determined from their overt acts”): “The statements in Marshall must be read in the
context of the facts of that opinion. In both Metzel and Marshall the legal title holders
were attempting to avoid liability under the dangerous instrumentality doctrine by
asserting that another individual was the actual ‘beneficial’ owner.” Aurbach, 753 So.
2d at 65.

8We note that many of the judicial pronouncements about the public policies
underlying this common law doctrine preceded the enactment of increasingly
comprehensive legislation that addresses—and balances—the various societal and
individual interests the courts were purporting to safeguard. Ascribing vicarious
liability in a time when automobile operation is heavily regulated and car insurance has
long been a mandatory condition for operating a car on a public road is perhaps a task
better suited to the legislature than the courts.

9Mr. Emerson also draws our attention to our decision in Stanford v. Chagnon, 86
So. 3d 565, 566-67 (Fla. 2d DCA 2012), in which we reversed a summary judgment in
favor of a pickup truck’s owner where his wife (who had permission to drive the truck)
had left the truck’s keys available for his stepdaughter (who did not) and the stepdaugh-
ter later caused an accident. Although both the stepfather and his wife testified in
deposition that the stepdaughter did not have his permission to use the truck, we found
there were genuine issues of material fact in dispute. Id. at 568. In so holding, we did
say, “if [the wife] is a bailee of the motor vehicle when it is left at home with its keys in
the designated location on the wall, then it is possible that she is liable in this context
for her bailment to her daughter and that her husband is liable in turn as her bailor.” Id.
(emphasis added). It is unclear why the panel included a remark about the wife’s
“possible” liability. Plainly her “possible” liability as a bailee was not an issue for us to
decide because she was not a party to the lawsuit or the appeal. Cf. Sundie v. Haren,
253 So. 2d 857, 859 (Fla. 1971) (“It is settled law that reversal of a decree on appeal
does not affect the rights under that decree as to persons who were not parties to the
appeal.”). We construe this part of the Stanford opinion as nothing more than the
panel’s speculation; it is dicta that does not bind our consideration of the issue today.
See State v. Yule, 905 So. 2d 251, 259 n.10 (Fla. 2d DCA 2005) (Canady, J., specially
concurring) (“A holding consists of those propositions along the chosen decisional path
or paths of reasoning that (1) are actually decided, (2) are based upon the facts of the
case, and (3) lead to the judgment. If not a holding, a proposition stated in a case counts
as dicta.” (quoting Michael Abramowicz & Maxwell Stearns, Defining Dicta, 57 Stan.
L. Rev. 953, 1065 (2005))).

*        *        *

Criminal law—Plea—Withdrawal—Counsel—Trial court committed
fundamental error by not appointing conflict-free counsel when
defendant sought to withdraw plea prior to sentencing—Defense
counsel’s assertion to trial court that he did not feel he could present
any legal argument in support of defendant’s motion to withdraw,
along with counsel’s observation that the defendant “needs to address
that” issue, evinced a sufficiently adversarial relationship to warrant
appointment of conflict-free counsel

DAVID FRANKS, Appellant, v. STATE OF FLORIDA, Appellee. 2nd District. Case
No. 2D19-811. Opinion filed April 1, 2020. Appeal from the Circuit Court for Polk
County; Keith Spoto, Judge. Counsel: Howard L. Dimmig, II, Public Defender, and
Daniel Muller, Assistant Public Defender, Bartow, for Appellant. Ashley Moody,
Attorney General, Tallahassee, and Kelly O’Neill, Assistant Attorney General, Tampa,
for Appellee.

(PER CURIAM.) David Franks appeals his judgment and sentence for
attempted possession of methamphetamine and possession of drug
paraphernalia entered after he pled no contest pursuant to a negotiated
agreement. At the start of Mr. Franks’ sentencing hearing, Mr. Franks’
counsel advised the trial court that Mr. Franks wished to withdraw his
plea. The following exchange ensued:

MR. JACKSON: 18CF-2265. Mr. Franks entered a plea Friday for

county jail time - 10 months. We set sentencing off until today,
however, Mr. Franks is advising me that he wishes to withdraw his
plea.

THE COURT: Well -
MR. JACKSON: Legally speaking, Judge—I don’t know that I

have a - uhm - anything to make that argument on that. I think he needs
to address that more so than me, because I think his primary complaint
is me. So . . . The Court can inquire.

THE COURT: Mr. Franks?
THE DEFENDANT: Yes, Sir.
THE COURT: . . . [W]hat are you intending this morning?
THE DEFENDANT: . . . [I] plan on this afternoon - uh - trying to

get myself a private attorney and address this issue with uh - that,
because - uh - I mean - uh the Public Defender’s Office has not - uh -
given me a defense attorney - I mean - I got uh - legal representation
here, but I don’t feel like this - uh - Mr. Jackson has done all the things
that he could have possibly done to win this case. And - I understand
that you want to get this case out of the way, but - uh - I’m fighting for
my life, and I - I want to fight for it.

THE COURT: Alright. Anything else? Alright. What I’ve - what
you indicated to me doesn’t rise to the level [of] any . . . deficiency on
Mr. Jackson’s part. And—uhm certainly, my observation of this case -
I would disagree with you, but - uhm - you’re entitled to your
opinion. . . . [W]e set off disposition for today . . . is there any reason
we can’t proceed to disposition at this time?

[THE STATE]: No, Your Honor.
THE COURT: Mr. Jackson?
MR. JACKSON: No, Sir.

Mr. Franks was then adjudicated guilty and sentenced to 300 days

in the Polk County Jail with credit for time served. Mr. Franks
contends that the trial court committed fundamental error in not
appointing conflict-free counsel when he sought to withdraw his plea
prior to sentencing. We agree.

Under Florida Rule of Criminal Procedure 3.170(f), “[t]he court
may in its discretion, and shall on good cause, at any time before a
sentence, permit a plea of guilty or no contest to be withdrawn.” “A
defendant is entitled to be represented by counsel at a hearing on a
motion to withdraw plea because it is a critical stage of proceedings.”
Angeles v. State, 279 So. 3d 836, 837 (Fla. 2d DCA 2019). “[O]nce it
becomes clear that a defendant and his counsel are in an adversarial
relationship with respect to the defendant’s entry of his plea, the
defendant is entitled to the appointment of conflict-free counsel to
represent him and to assist him with respect to his motion to withdraw
plea.” Krautheim v. State, 38 So. 3d 802, 805 (Fla. 2d DCA 2010). Mr.
Franks’ counsel’s assertion to the trial court that he did not feel he
could present any legal argument in support of Mr. Franks’ motion to
withdraw—along with his observation that “he [Mr. Franks] needs to
address that” issue—left Mr. Franks in the untenable position of
having to orally try and articulate a facially sufficient motion to
withdraw his plea at his sentencing hearing without the assistance of
counsel. The abandonment of his lawyer’s assistance at this critical
stage, under these facts, evinced a sufficiently adversarial relationship
such that the trial court should have appointed Mr. Franks conflict-
free counsel. See Hernandez v. State, 259 So. 3d 907, 909 (Fla. 2d
DCA 2018) (“[O]nce trial counsel took a position adverse to Mr.
Hernandez’s obvious desire to withdraw his plea, the trial court should
have either permitted counsel to withdraw or discharged counsel and
appointed conflict-free counsel for this critical stage of the proceed-
ings.”); Benjamin v. State, 230 So. 3d 953, 955 (Fla. 2d DCA 2017)
(“Further, ‘[e]ven if [counsel was] unpersuaded that the reasons
alleged as a basis for withdrawal rose to the level of good cause,
requiring the court to allow withdrawal, it is not apparent why
[counsel] chose not to argue that the trial court should exercise its
discretion’ to permit her client to withdraw his plea.” (alterations in
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original) (quoting Jones v. State, 74 So. 3d 118, 121 (Fla. 1st DCA
2011))); see also Angeles, 279 So. 3d at 838 (“[I]t was clear there was
an adversarial relationship based on counsel’s multiple requests for
the appointment of conflict-free counsel and assertions that he could
not effectively argue his own ineffectiveness.”). We therefore reverse
the order denying Mr. Franks’ motion to withdraw his plea and
remand for reconsideration after the appointment of conflict-free
counsel.

Reversed and remanded. (LaROSE, LUCAS, and ATKINSON,
JJ., Concur.)

*        *        *

Criminal law—Appeals—Jurisdiction—Appellate court in which
indictment was filed lacks jurisdiction over appeal where venue was
transferred at trial court level to a county over which appellate court
lacks jurisdiction

RUBY ANGELINE STEPHENS, Appellant, v. STATE OF FLORIDA, Appellee. 2nd
District. Case No. 2D18-810. Opinion filed April 1, 2020. Appeal from the Circuit
Court for Polk County; James M. Colaw, Judge. Counsel: Howard L. Dimmig, II,
Public Defender, and Matthew J. Salvia, Assistant Public Defender, Bartow, for
Appellant. Ashley Moody, Attorney General, Tallahassee, and Linsey Sims-
Bohnenstiehl, Assistant Attorney General, Tampa, for Appellee. 

(CASANUEVA, Judge.) Ruby Angeline Stephens appeals her
judgments and sentences for first-degree murder, aggravated child
abuse, and aggravated manslaughter of a child. An indictment was
filed against Ms. Stephens in Polk County alleging that the above
offenses occurred in several counties, including Polk County and
Alachua County. Ms. Stephens filed a notice that she elected the
Eighth Judicial Circuit Court, Alachua County, as the venue for her
case. Based on Ms. Stephens’ notice, the Polk County Circuit Court
entered an order transferring venue to the Eighth Judicial Circuit
Court, Alachua County, noting that the case would be assigned to
Judge James M. Colaw, a presiding Circuit Judge for Alachua County.
Ms. Stephens thereafter entered a plea and was sentenced in Alachua
County. She then filed her notice of appeal in Polk County. However,
because there is no order in the record transferring the case from
Alachua County back to Polk County, venue remained in Alachua
County when Ms. Stephens filed her notice of appeal. We therefore
transfer this appeal to the First District Court of Appeal.
 In Stephens v. State, 279 So. 3d 835, 836 (Fla. 2d DCA 2019), this
court transferred jurisdiction of the direct appeal to the First District
Court of Appeal, because the defendant, Roy Allen Stephens, had
transferred venue below from Polk County to Hamilton County. Mr.
Stephens is the husband of Ms. Stephens, and the charges for both
husband and wife arise from the death of the same victim. Similar to
the present case, in Stephens, this court noted that the Polk County
docket did not indicate that an order was entered transferring venue
back to Polk County after the jury trial and sentencing in Hamilton
County. Id. This court held:

[O]nce an order transferring venue has been entered by the transferor

court and the court file has been received by the clerk of the transferee
court, appellate jurisdiction becomes vested in the district court with
jurisdiction over the transferee court for all subsequent matters in the
case. This rule applies both to an initial transfer of venue and to any
subsequent transfer back to the court of original jurisdiction.

Id. (quoting Hernandez v. State, 64 So. 3d 1175, 1180 (Fla. 2011)).
The State notes that after Ms. Stephens’ judgment and sentence

were entered, Judge Colaw entered an order directing the Alachua
County jail to transport Ms. Stephens to the Polk County jail and that
the Clerk of Alachua County sent certified copies of Ms. Stephens’
original judgment and sentence, fingerprints, “[o]rder monetary
sums,” scoresheet, and two felony plea forms to the Clerk of Polk
County. However, neither one of these two occurrences is equivalent
to an order of the circuit judge transferring venue in the case.

In her reply brief, Ms. Stephens argues that this court has jurisdic-
tion because here, unlike Mr. Stephens’ case, the Polk County docket
does not contain a “receipt of file received” in Alachua County and
there was no Alachua County case number assigned. While she notes
that Judge Colaw stated at a hearing that he had reviewed documents
contained in the court file, she argues that this statement is ambiguous
as to exactly what was sent to Alachua County or received there.

We first note that Ms. Stephens has waived any objection to
whether venue was properly in Alachua County as a result of the
procedures used by the Polk and Alachua County clerks. See Mathis
v. State, 419 So. 2d 774, 775 (Fla. 1st DCA 1982) (“Any objection
Mathis might have had to venue in Leon County was waived by his
plea of guilty.”). Further, in Waterfield v. State, 35 So. 3d 60, 61 (Fla.
2d DCA 2010), this court held that it was improper for the Charlotte
County court to transfer a postconviction motion to Indian River
County based on a similar argument. There, the case was originally
transferred from Indian River County to Charlotte County, where the
appellant was convicted of manslaughter and sentenced to fifteen
years in prison. The Charlotte County court transferred the motion to
Indian River County, reasoning that its own jurisdiction was merely
temporary because all of the appellant’s records and files had been
sent back to Indian River County. Id. The appellant also argued that
Charlotte County had never acquired jurisdiction over the case
because the transfer of his records to that county was incomplete or
improper. This court did not find merit in this argument and held that
“when venue has been transferred for trial and imposition of a
sentence, the transferee court remains the court in which collateral
postconviction matters are to be heard.” Id.

The First District Court of Appeal, having jurisdiction over appeals
from Alachua County, has jurisdiction over the present appeal.
Therefore, the Second District Court of Appeal lacks jurisdiction, and
this appeal is hereby transferred to the First District Court of Appeal.
(KHOUZAM, C.J., and VILLANTI, J., Concur.)

*        *        *

Mortgage foreclosure—Default—Relief from judgment—Liquidat-
ed/unliquidated damages—Attorney’s fees—Trial court did not abuse
its discretion in denying rule 1.540(b) motion for relief from foreclosure
judgment after determining that defendants knew of entry of judgment
within time to appeal—Further, defendants never raised trial court
mistake, inadvertence, surprise, excusable neglect, fraud, or misrepre-
sentation—Damages—Trial court erred in awarding unliquidated
damages without hearing—Remand for hearing on amount of
unliquidated damages with proper notice to defendants, absent an
agreement on the amount—Attorney’s fees awarded in default
judgment were liquidated by operation of section 702.065, which
provides for award of attorney’s fees without hearing or determination
of reasonableness where fees do not exceed 3 percent of principal
amount owed at time of filing of complaint

RALSTON E. MacDONNELL and CHARLENE ANN LATIMER-MacDONNELL,
Appellants, v. U.S. BANK N.A., as Legal Title Trustee for Truman 2013 SC4 Title
Trust; EQUITY TRUST COMPANY, as Custodian FBO IRA Account No. Z029889;
ANGELO INGORVAIA; THE BEACHES OF LONGBOAT KEY-SOUTH
OWNERS ASSOCIATION, INC.; QUALITY SCREENING WINDOW AND DOOR,
INC.; PIPER FIRE PROTECTION, INC.; and SPECTRUM CONTRACTING, INC.,
Appellees. 2nd District. Case No. 2D19-432. Opinion filed April 1, 2020. Appeal
pursuant to Fla. R. App. P. 9.130 from the Circuit Court for Sarasota County; Andrea
McHugh, Judge. Counsel: Gregg Horowitz, Sarasota, for Appellants. Roy A. Diaz of
SHD Legal Group, P.A., Fort Lauderdale, for Appellee U.S. Bank. James D. Gibson of
Gibson, Kohl & Wolff, P.L., Sarasota, for Appellees Equity Trust Company and
Angelo Ingorvaia. No appearance for remaining Appellees.

(SILBERMAN, Judge.) A final judgment of foreclosure was entered
in favor of U.S. Bank N.A. in September 2016 against Ralston E.
MacDonnell and Charlene Ann Latimer-MacDonnell. The property
was sold at a foreclosure sale in October 2016 to third-party purchas-
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ers Equity Trust Company, as Custodian FBO IRA Account No.
Z029889, and Angelo Ingorvaia (collectively, Equity Trust). The
MacDonnells now appeal the order denying their motion filed
pursuant to Florida Rule of Civil Procedure 1.540(b) to set aside the
final judgment of foreclosure. We affirm the trial court’s order except
to the extent the final judgment awarded unliquidated damages and
remand for a hearing on unliquidated damages with notice and an
opportunity to be heard by the MacDonnells.

On April 8, 2016, U.S. Bank filed this mortgage foreclosure action
concerning real property in Longboat Key, Florida, against the
MacDonnells and other defendants. The Longboat Key property was
a vacation home for the MacDonnells, and they were properly served
with a summons and complaint at their primary residence in Nova
Scotia, Canada, on May 17, 2016. They failed to file a response to the
complaint, and the clerk entered defaults against them on June 20,
2016. U.S. Bank thereafter sent copies of documents concerning the
litigation to the Longboat Key address. Mail sent to the Longboat Key
address is not forwarded to the MacDonnells’ Canadian residence but
is returned to the sender.

U.S. Bank filed a motion for summary judgment, and the trial court
entered a Uniform Final Judgment of Mortgage Foreclosure on
September 13, 2016, in the total amount of $658,337.19. A foreclo-
sure sale took place on October 4, 2016, at which Equity Trust placed
the successful bid of $664,038. On October 5, 2016, the MacDonnells,
through counsel, filed an objection to sale and requested that the sale
be vacated based on the MacDonnells’ attempt to reinstate the loan.
The trial court overruled the objection to sale, and the MacDonnells
unsuccessfully appealed that ruling.

On March 2, 2017, the MacDonnells filed their motion to set aside
final judgment of foreclosure pursuant to rule 1.540 and alleged lack
of notice. They asserted that “[a] defaulting party has a due process
entitlement to notice and an opportunity to be heard as to the presenta-
tion and evaluation of evidence necessary to a judicial determination
of the amount of unliquidated damages.” At a hearing on the motion,
the MacDonnells argued that the judgment was void because they
received no notice of the hearing on the motion for summary judg-
ment and were denied due process.

The trial court, relying upon Equity Trust’s arguments which U.S.
Bank adopted, denied the motion to set aside the judgment. In its
order, the trial court found that the MacDonnells were properly served
with process and that the court had jurisdiction over them and the case.
Further, the trial court found that the MacDonnells “were aware of the
entry of the Final Judgment well within the time to timely file an
appeal of the Final Judgment of Foreclosure. The arguments made in
the motion could have and should have been raised in such an appeal.”
The trial court concluded that the judgment was voidable but not void.
The trial court stated, “The holding in Sterling Factors Corp. v. U.S.
Bank National Ass’n, 968 So. 2d 658 (Fla. 2d DCA 2007), wherein the
Court held that a motion for relief from judgment cannot be used as a
substitute for an appeal, is controlling.” The MacDonnells now appeal
that ruling.

A ruling on a motion to set aside a judgment under rule 1.540(b) is
generally reviewed for an abuse of discretion. Rodriguez v. Thomp-
son, 235 So. 3d 986, 987-88 (Fla. 2d DCA 2017). But the trial court
lacks discretion when a final judgment is void; thus, the issue of
whether a judgment is void is subject to de novo review. Id.

To the extent the MacDonnells argue that the failure to serve the
default judgment on them divested them of their right to move for
rehearing or timely appeal, the judgment was not void on this basis. In
Sterling, a foreclosure case, Sterling was a lienholder defendant and
did not receive notice of a hearing on the plaintiff’s motion for
summary judgment. 968 So. 2d at 660. The trial court had jurisdiction
over the subject matter and personal jurisdiction over Sterling. Id. at

665. This court determined that Sterling had actual notice of the
judgment in time to file a motion for rehearing or notice of appeal. Id.
at 666-67. We also pointed out that Sterling had not made a claim in
the trial court under rule 1.540(b) for excusable neglect, fraud, or
misrepresentation. Id. at 667. This court determined that the defect in
the notice for the summary judgment hearing did not render the
foreclosure judgment void such that it was subject to collateral attack
at any time. Id.

The MacDonnells rely upon Diquollo v. TD Bank, N.A., 224 So. 3d
341 (Fla. 5th DCA 2017), but it is distinguishable. The appellate court
recognized that Florida Rule of Administrative Procedure 2.516(h)(2)
requires the court to mail a conformed copy of the final judgment to
a defaulting party. Id. at 342. Because the court was provided with an
erroneous address by the plaintiff, the defaulting party did not receive
a copy of the judgment until the time to file an appeal had run. In that
situation, the appellate court reversed the order denying the motion to
vacate the judgment under rule 1.540(b) and remanded for entry of a
new final judgment. Id. Thus, this provided the defaulted party with
an opportunity to appeal. See also Hialeah Hotel, Inc. v. Woods, 778
So. 2d 314, 316 (Fla. 3d DCA 2000) (stating that when “a party does
not receive a court order until the time for appeal has run, due process
requires that the order be reentered so that the adversely affected party
can file a notice of appeal”).

Relying on evidence adduced at the hearing on the MacDonnells’
motion, the trial court determined that the MacDonnells knew of the
entry of the judgment well within the time to appeal. In fact, during the
time within which they could have filed an appeal, the MacDonnells
retained counsel who filed an objection to the foreclosure sale but did
not appeal the foreclosure judgment. In addition, similar to Sterling,
the MacDonnells never raised in the trial court mistake, inadvertence,
surprise, excusable neglect, fraud, or misrepresentation. See Fla. R.
Civ. P. 1.540(b)(1), (3). We affirm the trial court’s order that denies
relief except to the extent the MacDonnells argue that they are entitled
to relief as to unliquidated damages, as explained below. We note that
the issue of unliquidated damages was not mentioned in the Sterling
decision.

A trial court can enter a default judgment regarding liquidated
damages without any further proof of damages. Maggiano v. Whiskey
Creek Prof’l Ctr., LLC, 160 So. 3d 535, 536 (Fla. 2d DCA 2015). But
“[e]ven when a default on liability has been entered against a litigant,”
that defaulting party is entitled to a trial on unliquidated damages.
Rodriguez, 235 So. 3d at 988. The “defaulted party has a due process
right to notice and an opportunity to be heard on the subject of
unliquidated damages.” Id. Florida Rule of Civil Procedure 1.440(c)
protects the defaulted party’s right of procedural due process.
Rodriguez, 235 So. 3d at 988. The rule “requires that ‘[i]n actions in
which the damages are not liquidated, the order setting an action for
trial shall be served on parties who are in default.’ ” Id. (alteration in
original) (quoting Fla. R. Civ. P. 1.440(c)). “[W]hen a trial court
enters a judgment awarding unliquidated damages against a defaulted
party after a trial of which the defaulted party was not provided notice,
the resulting judgment is void.” Id.; see also Cellular Warehouse, Inc.
v. GH Cellular, LLC, 957 So. 2d 662, 666 (Fla. 3d DCA 2007) (stating
that “the relevant notice to which [the defaulting party] was entitled
was notice and an opportunity to be heard before the entry of a default
final judgment that awarded unliquidated damages” and that the
portion of the judgment awarding unliquidated damages was void).

In Rodriguez, the defaulted parties had not received notice of an
order setting a trial on unliquidated damages arising from an auto
accident. 235 So. 3d at 987. This court affirmed the trial court’s order
denying relief under rule 1.540(b) as to liability but reversed the
“order to the extent it declined to set aside the damages judgment” and
remanded for a new trial on damages. Id. at 988.
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Here, the complaint alleged a principal amount due of
$585,777.41, plus interest from August 1, 2015, as provided in the
note and mortgage. The MacDonnells acknowledge on appeal that the
amount of principal and interest is liquidated, citing Asian Imports,
Inc. v. Pepe, 633 So. 2d 551 (Fla. 1st DCA 1994). However, they
contend that all other amounts awarded in the final judgment are
unliquidated. Those items include pre-acceleration late charges
($1059.20), title search and examination ($350), property inspections
($80.50), mediation expense ($225), property taxes ($8093.48),
insurance ($12,704.35), the filing fee ($1988), service of process
($1055.60), and attorney’s fees ($2550). These items total
$28,106.13.

“Damages are liquidated when the proper amount to be awarded
can be determined with exactness from the cause of action as pleaded,
i.e., from a pleaded agreement between the parties, by an arithmetical
calculation or by application of definite rules of law.” Paramo v.
Floyd, 154 So. 3d 477, 478 (Fla. 2d DCA 2015) (quoting Bowman v.
Kingsland Dev., Inc., 432 So. 2d 660, 662 (Fla. 5th DCA 1983)). But
if testimony is necessary to determine facts upon which to base the
exact amount, the damages are unliquidated. Id. And an affidavit of
proof does not act to liquidate damages. Ciprian-Escapa v. City of
Orlando, 172 So. 3d 485, 490 (Fla. 5th DCA 2015). Damages for
reasonable attorney’s fees are ordinarily unliquidated. See Paramo,
154 So. 3d at 478; Ciprian-Escapa, 172 So. 3d at 490; Cellular
Warehouse, 957 So. 2d at 665. Damages for costs are also unliqui-
dated. Ciprian-Escapa, 172 So. 3d at 490.

We agree with the MacDonnells that the amounts they contest
cannot be determined by the pleaded agreement between the parties
or by arithmetical calculation. With one exception, the amounts they
challenge require testimony or some other proof and thus are unliqui-
dated damages. The exception is the attorney’s fees awarded in the
default foreclosure judgment. U.S. Bank and Equity Trust point out
that section 702.065, Florida Statutes (2015), serves to liquidate the
amount in certain circumstances which are applicable here. Section
702.065(2) provides as follows:

(2) In a mortgage foreclosure proceeding, when a default judgment

has been entered against the mortgagor and the note or mortgage
provides for the award of reasonable attorney’s fees, it is not necessary
for the court to hold a hearing or adjudge the requested attorney’s fees
to be reasonable if the fees do not exceed 3 percent of the principal
amount owed at the time of filing the complaint, even if the note or
mortgage does not specify the percentage of the original amount that
would be paid as liquidated damages. Such fees constitute liquidated
damages in any proceeding to enforce the note or mortgage. This
section does not preclude a challenge to the reasonableness of the
attorney’s fees.
Thus, because the attorney’s fees awarded of $2550 are well below

three percent of the principal amount owed at the time of the filing of
the complaint, section 702.065 serves to liquidate the damages for
attorney’s fees. The MacDonnells have not disputed the applicability
of section 702.065(2) and have not challenged the reasonableness of
the fee award. Instead, they only argue that the amount is unliquidated.
Accordingly, we subtract the $2550 from the total of $28,106.13. We
conclude that the remaining items, totaling $25,556.13, are unliqui-
dated damages, and the MacDonnells are entitled to relief as to those
items.

Although the usual relief would be to remand for the trial court to
vacate the judgment as to liquidated damages and conduct a new trial
on damages, see Rodriguez, 235 So. 3d at 988, here yet another
exception applies. As Equity Trust points out, the MacDonnells’
remedy is monetary damages pursuant to section 702.036(1), which
provides as follows:

(1)(a) In any action or proceeding in which a party seeks to set aside,

invalidate, or challenge the validity of a final judgment of foreclosure
of a mortgage or to establish or reestablish a lien or encumbrance on
the property in abrogation of the final judgment of foreclosure of a
mortgage, the court shall treat such request solely as a claim for
monetary damages and may not grant relief that adversely affects the
quality or character of the title to the property, if:

1. The party seeking relief from the final judgment of foreclosure
of the mortgage was properly served in the foreclosure lawsuit as
provided in chapter 48 or chapter 49.

2. The final judgment of foreclosure of the mortgage was entered
as to the property.

3. All applicable appeals periods have run as to the final judgment
of foreclosure of the mortgage with no appeals having been taken or
any appeals having been finally resolved.

4. The property has been acquired for value, by a person not
affiliated with the foreclosing lender or the foreclosed owner, at a time
in which no lis pendens regarding the suit to set aside, invalidate, or
challenge the foreclosure appears in the official records of the county
where the property was located.
The MacDonnells were properly served, the final judgment of

foreclosure was entered, and the time for appeal of the final judgment
has expired. In addition, at the hearing on the MacDonnells’ motion,
Equity Trust established that it purchased the property for value, that
it is not affiliated with the foreclosing lender or foreclosing owner, and
that there was no lis pendens regarding any suit to set aside the final
judgment. In this situation, the trial court may treat the motion to
vacate the final judgment as a request for monetary relief. See
Nationstar Mortg., LLC v. Diaz, 227 So. 3d 726, 730 (Fla. 3d DCA
2017).

Therefore, we affirm the order denying the MacDonnells’ motion
to set aside the final judgment except to the extent the MacDonnells
seek relief on unliquidated damages. As to unliquidated damages, we
reverse so that the trial court may treat the motion as a request for
monetary relief on remand. The trial court should hold an evidentiary
hearing on the amount of unliquidated damages with proper notice to
the MacDonnells, absent an agreement on the amount.

Affirmed in part, reversed in part, and remanded. (NORTHCUTT
and ROTHSTEIN-YOUAKIM, JJ., Concur.)

*        *        *

Contracts—Real property sale—Commercial property—Specific
performance—Standing—Prospective third-party purchaser’s
challenge to sale of property to lessee, which exercised right of first
refusal contained in lease—Lessee appropriately exercised right of first
refusal contained in lease when it notified lessor that it was exercising
its ROFR “pursuant to the lease agreement and upon the same
business terms and conditions contained in the letter of intent”—Once
lessee properly exercised its ROFR, third-party purchaser’s rights to
property were extinguished—Thereafter lessee and lessor could
mutually agree to amend their contract, and third-party purchaser had
no standing to object on ground that lessee purchased property under
different terms and conditions than those in third party’s contract

ACQUISITION TRUST COMPANY,  LLC, Appellant, v. LAUREL PINEBROOK,
LLC; REAL SUB, LLC; and PUBLIX SUPER MARKETS, INC., Appellees. 2nd
District. Case No. 2D18-4979. April 1, 2020. Appeal from the Circuit Court for
Sarasota County; Andrea McHugh, Judge. Counsel: Alex P. Rosenthal and Amanda
Jassem Jones of Rosenthal Law Group, Weston, for Appellant. Hunter G. Norton and
Steven J. Chase of Shumaker, Loop, & Kendrick, LLP, Sarasota, for Appellee Laurel
Pinebrook, LLC. Kristie Hatcher-Bolin and Mark N. Miller of Gray Robinson, P.A.,
Lakeland, for Appellees Real Sub, LLC, and Publix Super Markets, Inc.

(KHOUZAM, Chief Judge.) Acquisition Trust Company, LLC,
appeals the final summary judgment entered in favor of Laurel
Pinebrook, LLC; Real Sub, LLC; and Publix Super Markets, Inc., in
this dispute over the sale of a commercial shopping plaza which was
subject to a prior, recorded right of first refusal. We affirm.
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Laurel Pinebrook, LLC, owns a commercial shopping plaza in
which Publix Super Markets, Inc., is a tenant. The recorded lease
between Publix and Laurel gave Publix a right of first refusal
(“ROFR”) to purchase the property. Acquisition Trust entered into
negotiations with Laurel to buy the property, offering to buy the
property in a nonbinding letter of intent. The letter of intent set forth
the purchase price as well as the key terms and conditions of the sale.
Pursuant to the lease, Laurel notified Publix of the offer. While
waiting for a response from Publix, Laurel and Acquisition Trust
executed a contract for the sale of the plaza, subject to Publix’s ROFR.
The contract specifically stated:

5.6. The Purchaser’s obligation to purchase the Property is condi-

tioned on satisfaction or waiver by the Purchaser of the following
conditions:

. . . .
(c) the Seller shall obtain a written waiver from Publix of its right

of first refusal (“ROFR”) to purchase the Property.
If the conditions in this Section 5.6 are not satisfied as of the Closing

Date and are not waived, the Seller may extend the Closing Date for
up to fifteen (15) days to allow for correction of the matter. If the
conditions in this Section 5.6 are not satisfied as of the Closing Date
(as extended by the Seller), the Purchaser may terminate its obligation
to complete its purchase of the Property and receive a refund of the
Deposits.

Thereafter, Publix notified Laurel that it was exercising its ROFR
“upon the same business terms and conditions contained in the letter
of intent” from Acquisition Trust. Laurel informed Acquisition Trust
that Publix was exercising the ROFR and the contract between Laurel
and Acquisition Trust was terminated. After the deal with Acquisition
Trust was terminated, Laurel and Publix continued to negotiate the
terms of the sale to Publix. Laurel ultimately sold Publix the property
for the same price as Acquisition Trust had offered but with different
terms regarding due diligence requirements, closing conditions,
closing costs, representations and warranties, and brokerage commis-
sions. Both the Acquisition Trust Agreement and the Publix Agree-
ment provided that the parties could make mutually agreed-upon
amendments to the contracts. Publix assigned its rights under its
agreement with Laurel to its affiliate, Real Sub, and Laurel conveyed
the property to Real Sub.

Acquisition Trust filed suit against Laurel, Publix, and Real Sub,
seeking to rescind the sale to Publix and force Laurel to sell the
property to Acquisition Trust. Acquisition Trust argued that Publix
did not properly exercise its ROFR because Publix purchased the
property under different terms and conditions than those in the
Acquisition Trust contract, making Publix a “third party purchaser
with knowledge” of Acquisition Trust’s prior contractual right to
purchase the property. Acquisition Trust characterized Laurel and
Publix’s negotiations following the exercise of the ROFR as not only
inequitable but also fraudulent. On cross-motions for summary
judgment, the court concluded that Publix had properly exercised its
ROFR. Accordingly, the court reasoned, Acquisition Trust’s rights
under its contract with Laurel had terminated and Acquisition Trust
did not have standing to challenge the contract between Laurel and
Publix. The court entered final summary judgment in favor of Laurel,
Real Sub, and Publix.

On appeal, Acquisition Trust cites to a number of cases for the
proposition that the holder of the ROFR must match the third party’s
offer to effectively exercise its ROFR. See Int’l Christian Fellowship,
Inc. v. Vinh on Prop., Inc., 954 So. 2d 1214, 1216 (Fla. 4th DCA
2007) (concluding that ROFR had not properly been exercised when
lessee attempted to exercise the ROFR but made an offer with
differing terms); Lehr v. Breakstone, 472 So. 2d 1333, 1335 (Fla. 3d
DCA 1985) (concluding that ROFR could not be properly exercised

at a price $100,000 lower than the third-party offer); Coastal Bay Golf
Club, Inc. v. Holbein, 231 So. 2d 854, 858 (Fla. 3d DCA 1970)
(“Since Coastal’s offer required a disposition of the property by a
different method and under different conditions than Adler’s, it was
not an unconditional acceptance of the right of first refusal and it did
not match Adler’s offer.”).

It is true that “[a] right of first refusal is a right to elect to take
specified property at the same price and on the same terms and
conditions as those continued in good faith offer by a third person if
the owner manifests a willingness to accept the offer.” Coastal Bay,
231 So. 2d at 857. “One offer to purchase matches another only if the
essential terms of the offers are identical.” Id. at 858. “[W]hen the
holder of a right of first refusal attempts to exercise his right but adds
or deletes terms and/or conditions that render the offer different than
that submitted by the third party prospective purchaser, the right of
first refusal has not been properly exercised.” Castelli v. Castelli, 159
So. 3d 271, 274 (Fla. 4th DCA 2015). However, “a point-by-point
recitation of the material terms of the third party contract” is not
required; “it is sufficient that a party simply announce her desire to
exercise her right of first refusal.” Id. And “an attempted exercise that
is silent on the terms of the acceptance clothes itself in the language of
the third party offer it seeks to match.” Id. at 275.

Here, Publix appropriately exercised its ROFR by simply notifying
Laurel that it was exercising its ROFR “pursuant to the lease agree-
ment and upon the same business terms and conditions contained in
the letter of intent.” Publix did not attempt to change any of the terms
and conditions of the contract at this point. It was only later, after
Publix had properly exercised its ROFR and the Acquisition Trust
Agreement had terminated, that Publix and Laurel mutually agreed to
change certain terms and conditions in their contract. None of the
cases that Acquisition Trust has cited squarely address this specific
factual scenario or directly answer the questions presented in this case:
whether the owner and the lessee can negotiate mutually agreeable
amendments to their contract after the ROFR has been properly
exercised or whether the third party has standing to challenge the
contract between the owner and lessee.

There is one Florida case, Backus v. Smith, 364 So. 2d 786 (Fla. 1st
DCA 1978), that addresses a third party’s standing to challenge the
exercise of a ROFR. In Backus, Mr. and Mrs. Backus entered into a
contract to buy a condominium unit from Mr. and Mrs. Smith. Id. at
787. All of the owners of the condominiums in the complex were
members of the condominium association, and the declaration of the
condominium association provided that the association had a ROFR
if any owner wanted to sell their unit. The Smiths gave the association
notice, and the members of the association (which included the
Smiths) voted to exercise the ROFR. Because the association had
exercised its ROFR, the Smiths then terminated their contract with the
Backuses. The Backuses filed suit against the Smiths for specific
performance and against the association for tortious interference with
a contract. The circuit court entered summary judgment in favor of the
defendants. Id.

On appeal, the First District affirmed in part and reversed in part.
The court held that summary judgment had appropriately been entered
in favor of the association. Because the Backuses were not members
of the association, the court concluded that they had no standing to
collaterally attack the association’s failure to abide by its own
declaration and by-laws. However, the court reversed summary
judgment in favor of the Smiths, holding that the Backuses could
challenge the Smiths’ refusal to convey. Id. at 788. And because the
association’s exercise of the ROFR was the basis for that refusal, the
court found that the Backuses had “standing to challenge the propriety
of the actions of the Association upon which the Smiths rely [ ] to raise
the numerous procedural deficiencies which are revealed by the
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record.” Id. But the court specifically noted that it was “material to the
claim for specific performance that the record is subject to the
construction that the Backus[es] have offered to accept from the
Smiths such title as the Smiths are able to convey.” Id. In other words,
the Backuses had agreed to accept a title encumbered by the associa-
tion’s ROFR, which would have put them in contractual privity with
the association. If the Backuses wished to sell the unit in the future, the
association would again have a ROFR.1 Considering the unique facts
of Backus and the distinction the First District drew between the claim
against the association and the claim against the Smiths, we cannot
conclude that Backus created a general rule that prospective purchas-
ers have standing to challenge the propriety of performance under
contracts to which they are not a party. And the question of whether
the owner and the lessee can negotiate mutually agreeable amend-
ments to their contract after a ROFR has been properly exercised was
not addressed in Backus at all.

However, the circuit court looked to several cases from other
jurisdictions that directly addressed the issues at hand, and we find the
reasoning enunciated in these cases to be persuasive. In our view,
these cases can and should be read in line with the fact-driven holding
in Backus. The Supreme Court of North Dakota has held that “[w]hen
parties enter into an agreement for the sale of property which is
expressly subject to a right of first refusal by a third party, the contract
is conditional and becomes binding on the seller only if the right of
first refusal is not exercised.” N. Plains All., L.L.C. v. Mitzel, 663
N.W.2d 169, 172 (N.D. 2003) (first citing Houtchens v. United Bank
of Colo. Springs, N.A., 797 P.2d 814, 815 (Colo. App. 1990); and then
citing Harper v. Great Salt Lake Council, Inc., 976 P.2d 1213, 1217
(Utah 1999)); see also DePetrillo v. Belo Holdings, Inc., 45 A.3d 485,
493 (R.I. 2012) (“[DePetrillo]’s purchase and sale agreement with
Belo expressly made [DePetrillo]’s rights to the parcel subject to
Citadel’s right of first refusal—DePetrillo’s interest in the property
was not to vest until Citadel waived its option to purchase the tower
and transmission site. Citadel, instead, exercised its right of first
refusal; as a result, the purchase and sale agreement between plaintiff
and Belo was terminated and DePetrillo’s rights to the property were
extinguished.”). “The moment the right of first refusal is exercised, the
contract between the original buyer and seller is no longer in effect.”
Mitzel, 663 N.W.2d at 172. The court also explained the difference
between the exercise of a right of first refusal and the performance of
the resulting contract:

[A] right of first refusal is often referred to as a “preemptive right”

because it allows the holder to preempt a sale to an interested third
party, and requires the landowner to offer the property to the right
holder on the same terms. Once the landowner receives and accepts an
offer from a third party, the right of first refusal ripens into an option
to purchase which may be exercised like any other option contract:

The holder of a right of first refusal on a piece of land only has the
right to receive an offer to buy the land. Generally, it is a contrac-
tual right to preempt another because the right is conditional on the
owner’s decision that an offer from a third party is acceptable.
More specifically, the right is subject to an agreed condition
precedent, typically the owner’s receipt of an offer from a third
party and the owner’s good-faith decision to accept it. Only then
can the holder of the right decide whether or not to create a contract
on the same terms that the owner is willing to accept from the third
party. More precisely, the occurrence of these events (owner’s
receipt of an offer and the good-faith decision to accept it) satisfies
the condition precedent, which “triggers” the right of first refusal
that “ripens” into an option. The option then can be exercised like
any other option contract.
. . . .
Acceptance of an option for the sale of land within the time

allowed and according to its terms converts the option into a binding

executory contract of sale. Acceptance of the option, which results in
a contract of purchase, and the performance of the resulting contract
itself are distinct.

Id. at 173-74 (citations omitted). Once a right of first refusal is
exercised, the owner and the lessee are free to modify the terms of
their agreement and the third party does not have standing to object.
Id. at 173 (citing Harper, 976 P.2d at 1218).

Applying this reasoning to the instant case, once Publix properly
exercised its ROFR, Acquisition Trust’s rights to the property were
extinguished. Therefore, Acquisition Trust does not have standing to
challenge the performance of the contract between Laurel and Publix
that resulted from Publix’s exercise of the ROFR. Moreover, after the
ROFR had been properly exercised, Publix and Laurel were free to
modify their agreement. Indeed, there was a provision in both
contracts stating that the parties could mutually agree to modify the
terms. Laurel certainly could have held Publix to the identical terms
and conditions of the Acquisition Trust Agreement but chose not to do
so. Despite Acquisition Trust’s allegations of impropriety, there was
nothing inequitable or fraudulent in Laurel and Publix further
negotiating their contract once the ROFR had been properly exer-
cised. Accordingly, we conclude that the circuit court’s reasoning was
correct and that final summary judgment was properly entered in
favor of Laurel, Real Sub, and Publix.

The dissent’s analysis fails to distinguish between the exercise of
a ROFR and the performance of the resulting contract. Based on this
conflation, the dissent reads into cases such as Castelli—which merely
address how a ROFR must be exercised to be effective—an addi-
tional, unspoken rule that any resulting contract cannot later be
amended by mutual agreement. But none of these cases explicitly or
directly addresses the question of whether a contract that resulted from
the effective exercise of a ROFR can later be negotiated or amended.
This is the question that is the crux of this case. As explained in detail
above, we are persuaded by well-reasoned opinions from other
jurisdictions that once a ROFR is properly exercised, the resulting
contract can be freely modified by mutual agreement of the parties and
the third party has no standing to object. Here, Publix appropriately
exercised its ROFR when it notified Laurel that it was exercising its
ROFR “pursuant to the lease agreement and upon the same business
terms and conditions contained in the letter of intent.” As soon as
Publix properly exercised its ROFR, Acquisition Trust’s rights to the
property were extinguished. Thereafter, Publix and Laurel could
mutually agree to amend their contract and Acquisition Trust had no
standing to object.

Affirmed. (BADALAMENTI, J., Concurs. ATKINSON, J.,
Dissents with opinion.)
))))))))))))))))))
(ATKINSON, Judge, Dissenting.)  Acquisition Trust had standing to
seek specific performance of its own sales agreement with Laurel, to
which Laurel’s defense was that Publix had properly exercised its
right of first refusal. Because Publix did not match the terms and
conditions of Acquisition Trust’s offer to Laurel, Laurel’s perfor-
mance obligations under the sales contract it had entered into with
Acquisition Trust remained in effect. Acquisition Trust sued Laurel
for performance of those obligations, to which Publix’s notification
of its intention to exercise its right to purchase the property on the
same terms and conditions that it then abrogated was not a defense.

The majority contends that “Acquisition Trust does not have
standing to challenge the performance of the contract between Laurel
and Publix that resulted from Publix’s exercise of the [right of first
refusal].” But Acquisition Trust had standing to sue on a sales contract
to which it was a party and upon which Publix’s agreement with
Laurel to purchase the property on materially different terms had no
effect. Cf. Backus v. Smith, 364 So. 2d 786, 788 (Fla. 1st DCA 1978)
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(concluding third-party purchasers had “standing to challenge the
propriety of the actions” of a holder of a right of first refusal, the
exercise of which the sellers had asserted as a “basis of [their] refusal
to convey pursuant to the terms of” a sales contract of which the third-
party purchasers sought specific performance).2 In other words, lack
of standing was no defense to Acquisition Trust’s argument that its
contract was not extinguished by Publix’s contract.

The majority misapplies Castelli v. Castelli, 159 So. 3d 271 (Fla.
4th DCA 2015), as support for its conclusion that the holder of a right
of first refusal can effectively exercise such a right—and eliminate a
third-party purchaser’s rights under a sales contract—by merely
announcing an intention to exercise the right of first refusal but
agreeing with the seller to purchase the property on terms materially
different than the third party’s offer. Castelli held that “a point-by-
point recitation of the material terms of the third party contract” is not
required to exercise a holder’s right of first refusal and that “it is
sufficient that a party simply announce her desire to exercise her right
of first refusal.” Id. at 274. However, the court reached that conclusion
based on the assumption that the holder of the right will actually honor
those terms and conditions:  “Since a right of first refusal inherently
requires the holder of the right to accept the same terms and conditions
as the third party offer, we hold that Appellant’s e-mail stating that he
was exercising his right of first refusal implicitly adopted all the terms
of the third party contract.” Id.

Castelli does not support the proposition that the holder of a right
of first refusal effectively exercises its right by making a generalized
announcement of that intention before supplanting the offer made by
the third party with an agreement to purchase the property on
materially different terms. To the contrary, “a right of first refusal has
not been exercised where a party attempts to change terms or condi-
tions so as to render the exercise different than the third party con-
tract.” Id. at 275 (emphasis added) (citing Int’l Christian Fellowship,
Inc. v. Vinh on Prop., Inc., 954 So. 2d 1214, 1216 (Fla. 4th DCA
2007)). In Castelli, the court explained that a holder of a right of first
refusal announcing his “desire to exercise [the] right of first refusal”
had “no need to specifically quote the terms of the third party offer he
was agreeing to match.” Id. at 274-75. That does not, however,
support the majority’s contention that a holder of a right of first refusal
that has announced such a desire has no obligation to actually match
the terms “he was agreeing to match.”

The majority cites no case law, from Florida or elsewhere, to the
effect that a right of first refusal is properly exercised when its holder
has announced an intention to exercise but agrees with the owner to
purchase the property on terms materially different than the third
party’s sales contract. To the contrary,

[t]he law is clear that, when the holder of a right of first refusal

attempts to exercise his right but adds or deletes terms and/or condi-
tions that render the offer different than that submitted by the third
party prospective purchaser, the right of first refusal has not been
properly exercised.

Id. at 274 (emphasis added). Because Publix’s right of first refusal was
not properly exercised, Laurel’s performance obligations under its
sales contract with Acquisition Trust were not excused. As such, I
respectfully dissent from the majority’s decision to affirm the
judgment of the trial court.
))))))))))))))))))

1The dissent contends that our interpretation of Backus has no basis in the First
District’s expressed reasoning. But our interpretation here is based on the First
District’s explicit statement that the fact that “the Backus[es] [had] offered to accept
from the Smiths such title as the Smiths [were] able to convey” was “material to the
claim for specific performance.” Backus, 364 So. 2d at 788.

2The majority distinguishes Backus by arguing that the third-party purchasers in
that case would be “in privity” with a condominium association that held a right of first
refusal because the third-party purchasers “had agreed to accept title encumbered by”

the right of first refusal. That rationale has no basis in the reasoning expressed by the
First District’s opinion. The court found that the third-party purchasers did not have
standing in their claim against the association “to collaterally attack” the association’s
failure to abide by the declaration of condominium and by-laws to which the third-party
purchasers were not a party. See Backus, 364 So. 2d at 787 (relying on the fact that the
third-party purchasers were not members of the association). The claim against the
sellers for specific performance of their sales contract with the third-party purchasers,
“[h]owever,” was “quite another matter.” Id. at 788.

*        *        *

Torts—Negligence—Duty of care—Foreseeable zone of risk—Trial
court did not err in dismissing, for failure to allege a duty cognizable as
a matter of Florida negligence law, an action arising out of mass
shooting at nightclub, brought by survivors and decedents’ representa-
tives against a security company that had employed the shooter as an
armed security guard without having him undergo a psychological
examination and had fraudulently assisted him in obtaining a Class G
gun license, despite allegedly having notice that shooter was an
unstable and dangerous individual—Allegation that defendant had
duty to make appropriate investigation of prospective employees prior
to, and use due care in, hiring them, providing them with firearm
training, retaining them as employees, and/or obtaining/maintaining
Class G firearms licenses, but failed to fulfill that duty with respect to
shooter, was insufficient to allege a duty owed by company to plain-
tiffs—Unique facts of case did not create foreseeable zone of risk to
general public that rose to a legal duty to the general public—No
special relationship existed between defendant and plaintiffs at time of
shooting, and defendant was not in actual or constructive control of the
premises where shooting occurred—Further, shooter did not use
weapons owned or controlled by defendant and was not acting within
scope of employment at time of shooting—Any argument based on
defendant’s having allegedly fraudulently assisted shooter in obtaining
Class G license was legally irrelevant since Class G license only allowed
shooter to work as armed security guard, but was not a legal require-
ment for him to be able to purchase personal weapons—Finally,
plaintiffs failed to provide any sort of limitation on legal duty they seek
to impose

ASAEL ABAD, et al. Appellant, v. G4S SECURE SOLUTIONS (USA), INC., a
Florida corporation, Appellee. 4th District. Case Nos. 4D18-2658 and 4D19-1064.
April 1, 2020. Consolidated appeals from the Circuit Court for the Fifteenth Judicial
Circuit, Palm Beach County; Donald W. Hafele, Judge; L.T. Case Nos. 50-2017-
CA003447-XXXX-MB and 50-2018-CA-005598-XXXX-MB. Counsel: Kristoffer R.
Budhram of the Law Offices of Conrad J. Benedetto, Jacksonville, and Andrew A.
Harris of Burlington & Rockenbach, P.A., West Palm Beach, and Diana L. Martin of
Cohen Millstein Sellers & Toll, PLLC, Palm Beach Gardens, for appellant. Andrew R.
DeVooght and Jeremy D. Margolis of Loeb & Loeb LLP, Chicago, Illinois, and
William N. Shepherd and Richard C. Hutchison of Holland & Knight LLP, West Palm
Beach, for appellee.

(CONNER, J.) In this consolidated appeal stemming from the horrific
mass murders at Pulse nightclub in 2016, the survivors and decedents’
representatives (collectively, “Appellants”) appeal the dismissals of
their negligence lawsuits against G4S Secure Solutions (USA), Inc.
(“G4S”). Because Appellants did not sufficiently allege a legal duty
owed by G4S to Appellants, we affirm.

Background
On June 12, 2016, Omar Mateen (“Mateen”) entered Pulse and

killed forty-nine people and wounded fifty-three others. The amended
complaints alleged the following facts.

At the time of the mass murder, Mateen was employed by G4S,
after he was hired in September 2007 to work as a “Custom Protection
Officer.”

Prior to employing and training him, G4S knew that Mateen had
been dismissed from a corrections officer training class just months
before for suggesting that he would bring a gun to class, specifically
alluding to the then-recent mass shooting on the Virginia Tech
campus.
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His position required him to carry a firearm while working, which
in turn required him to obtain a Class G gun license issued by the State
of Florida. To assist with obtaining the Class G license, G4S submitted
a fraudulent psychological evaluation of Mateen. G4S also provided
Mateen with an initial twenty-eight hours of training, including eight
hours of firearms training at a gun range, followed by an annual four
hours of renewal training thereafter. Appellants alleged that such
training “contributed to M[ateen] not only becoming a proficient gun
user, but also to becoming an expert marksman.”

During Mateen’s ten years of employment, G4S was put on notice
that Mateen was an unstable and dangerous individual who expressed
a desire to commit acts of mass murder against members of the general
public, particularly against members of the lesbian, gay, bisexual and
transgender community.

While Mateen was working under a G4S subcontract with the St.
Lucie County Sheriff’s Department to provide security at the St. Lucie
County Courthouse, the Sheriff’s Department demanded that G4S
remove Mateen. The request was made because Mateen repeatedly
threatened his colleagues, claimed to be in league with the terrorist
groups al-Qaeda and Hezbollah, claimed to be associated with the
Boston Marathon bombers, expressed a desire to martyr himself, and
praised the actions of the Army major who shot forty-five people at
Fort Hood, Texas.

Despite knowledge of the above-described incidents, G4S did not
have Mateen undergo a psychological evaluation to determine his
fitness to work as an armed security guard, but instead, moved him to
another location. At his new jobsite, Mateen worked with another G4S
employee who was a former police officer. The co-worker reported to
G4S that Mateen was “unhinged and unstable,” was in a constant state
of anger, “engaged in frequent homophobic and racist rants, and
‘talked about killing people.’ ” The co-worker made repeated requests
to be transferred away from Mateen. When the repeated requests were
ignored, the coworker quit working for G4S.

Approximately two weeks before the massacre, Mateen attempted
to purchase body armor and ammunition from a licensed gun dealer,
without showing his Class G firearm license, and was turned away.
Then, about a week later, he brought his Class G license to a different
gun dealer and purchased the guns he later used in the massacre.
Mateen’s security licenses, including his Class G license, were a
reason the dealer decided to sell the firearms Mateen used for the
massacre.

The dismissed complaints alleged the duty as follows:
The G4S D[efendants] have a duty to make an appropriate investiga-

tion of their prospective employees prior to, and use due care in, hiring
them, providing them with firearm training, retaining them as
employees, or obtaining/maintaining their Class G firearms licenses,
but failed to do so with regard to M[ateen].
The trial court dismissed the amended complaints for failure to

sufficiently allege a duty owed by G4S to Appellants. Appellants gave
notice of appeal.

Appellate Analysis
An appellate court reviews a final order granting a motion to

dismiss for failure to state a cause of action under a de novo standard
of review. Mitleider v. Brier Grieves Agency, Inc., 53 So. 3d 410, 412
(Fla. 4th DCA 2011). Appellate review “is limited to the four corners
of the complaint [and] [t]he facts alleged in the complaint must be
accepted as true and all reasonable inferences are drawn in favor of the
pleader.” Id. (quoting Goodall v. Whispering Woods Ctr., L.L.C., 990
So. 2d 695, 697 (Fla. 4th DCA 2008)).

Appellants maintain that they were owed a legal duty because they
were in the foreseeable zone of risk to the general public created by
G4S when it: (1) hired Mateen as an armed guard despite knowing he

wanted to copy the Virginia Tech shooting; (2) trained him to become
an expert marksman; (3) ignored disturbing and threatening behavior
while on the job; and (4) assisted him in fraudulently obtaining a gun
license that helped him purchase the weapons he used in the shooting.
Appellants also contend their duty arguments are not grounded on
theories of employer liability; instead, they contend the duty imposed
on G4S arises from the unique facts of this case.

In order to maintain a negligence claim, the plaintiff must allege
and prove the following elements: (1) the existence of a legal duty; (2)
a breach of that duty; (3) causation; and (4) damages. Kohl v. Kohl,
149 So. 3d 127, 134 (Fla. 4th DCA 2014). With regard to the duty
element, we have explained:

[W]hether a duty exists is a question of law for the court. Goldberg v.

Fla. Power & Light Co., 899 So. 2d 1105, 1110 (Fla. 2005). Crucial
to the duty inquiry is “whether the defendant’s conduct foreseeably
create[s] a broader ‘zone of risk’ that poses a general threat of harm to
others.” McCain v. Fla. Power Corp., 593 So. 2d 500, 502 (Fla. 1992).
“[T]he zone of risk created by a defendant defines the scope of the
defendant’s legal duty and the scope of the zone of risk is in turn
determined by the foreseeability of a risk of harm to others.” Smith v.
Fla. Power & Light Co., 857 So. 2d 224, 229 (Fla. 2d DCA 2003).

Knight v. Merhige, 133 So. 3d 1140, 1144-45 (Fla. 4th DCA 2014)
(second and third alterations in original).

Florida law has recognized that a duty may arise from four sources:
(1) statutes and other legislative enactments; (2) case law; (3) other
judicial precedent; and (4) the general facts of the case. Jackson
Hewitt, Inc. v. Kaman, 100 So. 3d 19, 28 (Fla. 2d DCA 2011). “Th[is]
fourth category encompasses ‘that class of cases in which the duty
arises because of a foreseeable zone of risk arising from the acts of the
defendant.’ ” Id. (quoting McCain, 593 So. 2d at 503 n.2).

In this case, Appellants argue that the fourth category—the facts of
the case—demonstrate that G4S’s actions created a broader zone of
risk to the general public and imposed a legal duty upon it. In support
of their argument, Appellants rely heavily on United States v. Stevens,
994 So. 2d 1062 (Fla. 2008), where the unique facts of the case gave
rise to a duty to the general public. In Stevens, a victim was mailed a
letter containing anthrax, which he subsequently inhaled and died
from as a result. Id. at 1064. The anthrax was traced to a United States
Army research facility, and the victim’s estate filed a wrongful death
action against the United States government. Id. The complaint
alleged the government breached its duty to properly monitor and
secure the anthrax. Id. The government moved to dismiss the
complaint, arguing that it could not be liable for the criminal acts of a
third party. Id. at 1065. The Florida Supreme Court found that
although there was no special relationship between the government
research facility and the victim, the research facility owed a duty to the
general public under the facts of the case. Id. at 1069. Specifically: (1)
the research facility worked with a known ultrahazardous substance;
(2) the government knew of the risks of anthrax to the general public
unless there were adequate security measures in place; and (3) the
victim’s death was foreseeable given the inadequate security mea-
sures. Id. at 1069-70.

In the instant case, Appellants argue that like Stevens, the unique
facts of this case created a foreseeable zone of risk to the general
public that rose to a legal duty to the general public. Specifically, G4S
was aware of the risk Mateen posed because it was aware of his
disturbing behavior and sympathy for mass murderers, it knew or
should have known of the risk of assisting someone like Mateen to
obtain a security and Class G firearm license without a psychological
evaluation, and it knew or should have known of the increased risk
with each year as they continued to give Mateen firearm training.
Appellants argue that Stevens does not require that the defendant to
have created the deadly product or have the ability to control the
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deadly product; rather, simply that the defendant’s actions have
created a foreseeable zone of risk. This, as argued by Appellants in
their initial brief, resulted in creating a “nexus to committing a mass
shooting [as] every bit as dangerous as the third-party criminal actor’s
use of anthrax in Stevens.” We disagree.

The comparison of the deadliness of firearms with the deadliness
of anthrax is not appropriate for two reasons. First, as the trial court
noted, guns are “ubiquitous,” and weapons training is an “intangible”
that cannot be traced to the training provided by G4S. Second,
firearms are frequently viewed as beneficial to society as instruments
designed for protection, whereas anthrax is generally viewed as
harmful to society as an instrument solely designed for terrorist
purposes.

We agree with G4S that “Mateen was an individual with free
agency who was outside of G4S’s control and who committed crimes
on his own time, with his own weapons and resources, at a location of
his choosing.”

If we were to agree with Appellants that the facts of this case
establish that G4S’s actions created a broader zone of foreseeable risk
to Appellants as members of the general public, “[t]he inquiry then
turns to whether the duty of care created by this conduct extends to the
misconduct of . . . a third party.” Dorsey v. Reider, 139 So. 3d 860, 864
(Fla. 2014). It is a well-established common law rule that a person or
entity generally has no legal “duty to prevent the misconduct of third
persons.” Kaman, 100 So. 3d at 28 (quoting Michael & Philip, Inc. v.
Sierra, 776 So. 2d 294, 297 (Fla. 4th DCA 2000)). Florida does
recognize, however, two exceptions to this general rule.

The first exception is when there exists a “special relationship
between the defendant and the person whose behavior needs to be
controlled or the person who is a foreseeable victim of such conduct.”
Palmer v. Shearson Lehman Hutton, Inc., 622 So. 2d 1085, 1089 (Fla.
1st DCA 1993). Here, Appellants concede that there was no special
relationship between G4S and Appellants at the time of the shooting.

The second exception is when “the defendant is in actual or
constructive control of: (1) the instrumentality; (2) the premises on
which the tort was committed; or (3) the tort-feasor.” Daly v. Denny’s,
Inc., 694 So. 2d 775, 777 (Fla. 4th DCA 1997) (citing Vic Potamkin
Chevrolet, Inc. v. Horne, 505 So. 2d 560, 562 (Fla. 3d DCA 1987)).
Appellants concede that G4S was not in actual or constructive control
of the premises of Pulse nightclub.

Appellants also concede that Mateen did not use weapons owned
or controlled by G4S, but instead, weapons purchased by him on his
private time. Appellants’ argument that by fraudulently assisting
Mateen in obtaining a Class G license—which in turn was helpful in
purchasing the weapons used—is legally irrelevant. A Class G license
only allowed Mateen to work as an armed security guard. See §
493.6115, Fla. Stat. (2019). It was not a legal requirement for him to
be able to purchase personal weapons. See Art. I, §8, Fla. Const.; §
790.065, Fla. Stat. (2019). As G4S points out, even though one gun
dealer subjectively considered the license in his decision to sell
Mateen the weapons used, the license was not a legal requirement
spelled out in the Florida Constitution or statutes and, thus, is irrele-
vant in the analysis. Mateen could have purchased the same weapons
from any number of gun dealers in Florida without the license. We are
not persuaded by Appellants’ attempt to minimize the impact of
G4S’s argument by contending that the argument goes to proximate
cause and not duty.

Finally, Appellants’ duty arguments fail for one more important
reason: Appellants fail to provide any sort of limitation on the legal
duty they seek to impose. Failing to provide any sort of boundary for
the employer would have severe public policy implications. As both
G4S and the trial court noted, Appellants’ failure to provide any sort
of spatial or temporal limits in the articulation of their concept of duty

would essentially result in G4S being strictly liable and an absolute
guarantor of Mateen’s behavior while off duty at all times. See Garcia
v. Duffy, 492 So. 2d 435, 439 (Fla. 2d DCA 1986) (“Once liability
began to be imposed on employers for acts of their employees outside
the scope of employment, the courts were faced with the necessity of
finding some rational basis for limiting the boundaries of that liability;
otherwise, an employer would be an absolute guarantor and strictly
liable for any acts committed by his employee against any person
under any circumstances. Such unrestricted liability would be an
intolerable and unfair burden on employers.”).

Appellants have failed to demonstrate the trial court erred in
dismissing the amended complaints for failure to allege a duty that is
cognizable as a matter of Florida negligence law.

Affirmed. (CIKLIN and KUNTZ, JJ., concur.)

*        *        *

Criminal law—Probation revocation—Violent felony offender—
Danger to community—No error in trial court finding that defendant
was a danger to the community after pronouncing sentence—Sixth
Amendment does not require that a jury make a finding of dangerous-
ness pursuant to section 948.06(8)(e) when that finding does not change
the range of punishment authorized by the original jury verdict or plea
of guilty—Statute does not change the range of punishments under the
Criminal Punishment Code, but merely prevents a judge from
deviating from the code by again imposing probation

MICHELLE A. HOLLINGSWORTH, Appellant, v. STATE OF FLORIDA, Appellee.
4th District. Case No. 4D18-3705. April 1, 2020. Appeal from the Circuit Court for the
Fifteenth Judicial Circuit, Palm Beach County; John S. Kastrenakes, Judge; L.T. Case
No. 502016CF000986AXXXMB. Counsel: Carey Haughwout, Public Defender, and
Benjamin Eisenberg, Assistant Public Defender, West Palm Beach, for appellant.
Ashley Moody, Attorney General, Tallahassee, and Paul Patti, III, Assistant Attorney
General, West Palm Beach, for appellee.

(WARNER, J.) Appellant challenges the trial court’s order revoking
her probation for the crime of aggravated stalking and the sentence
imposed. She contends that the court erred in finding her in violation
of an oral condition imposed after she violated her original probation,
one of two conditions the court found that she violated. We affirm as
to the order revoking the probation. Even if an error occurred in
finding a violation of one condition, the order could be based on the
second more substantial violation, as the court’s comments at the
hearing make clear that it would have found the violation of either
condition sufficient to revoke probation. Cf. Costanz v. State, 740 So.
2d 71 (Fla. 4th DCA 1999). As to appellant’s sentence, the trial court
found pursuant to section 948.06(8)(c)(15), Florida Statutes (2018),
that she was a danger to the community. The statute requires manda-
tory revocation of probation under that finding. Appellant challenges
it on grounds that a jury was required to make the finding. We affirm
because the Sixth Amendment does not require a jury to make a
finding of dangerousness when that finding does not change the range
of punishment authorized by the original jury verdict or plea of guilty.
We write to explain this part of our ruling.

Appellant pled guilty to aggravated stalking and was placed on
probation. The State filed a petition to revoke her probation because
of various violations of probation. In resolving these charges, the court
again placed her on probation. When she violated her probation a
second time, the court found she had committed substantial violations
of the probation.

At the sentencing hearing, after the presentation of evidence, the
State argued for the maximum sentence of five years in prison. The
prosecutor also noted that under section 948.06(8), appellant was a
violent felony offender of special concern, and requested that the court
find that she was a danger to the community, as allowed under the
statute. The court questioned why such a finding was necessary,
because the statute did not provide for a mandatory minimum
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sentence based upon the finding. The prosecutor thought that the
finding would prevent the court from going below the lowest
permissible sentence, but the court noted that it could, if there were
reasons to depart. The court explained that the statute was more
directed at pre-hearing issues, such as the denial of a bond. The
prosecutor thought it would make a difference on the scoresheet.

The court proceeded to hear argument, because appellant sought
a downward departure sentence. The court then announced its
sentence and concluded that it would not downwardly depart. It noted
that it had discretion to sentence appellant anywhere between the
lowest permissible sentence under the scoresheet to the statutory
maximum of five years. The court considered appellant’s several
violations of probation as well as the severity of the crime for which
she was originally convicted. It then revoked appellant’s probation
and sentenced her to four years in prison with credit for time served;
ordered fines to be reduced to a judgment; and ordered DNA swabs to
be taken. It then stated that the proceeding was finished but asked
whether there was anything else to come before the court. At that
point, the prosecutor asked the court to make a finding of dangerous-
ness pursuant to section 948.06(8), as it had previously requested. The
court then said, “If you want me to sign an Order finding as such, I will
be happy to get it from you.” Subsequently, the court signed an order
finding that appellant was a danger to the community. Appellant
appealed the revocation and sentence.

Once an appeal was filed, appellant’s appellate attorney filed a
Florida Rule of Criminal Procedure 3.800(b)(2) motion claiming that
the finding of dangerousness should have been made by a jury, citing
to Apprendi v. New Jersey, 530 U.S. 466 (2000), and Alleyne v. United
States, 570 U.S. 99 (2013), as well as Brown v. State, 260 So. 3d 147
(Fla. 2018). Counsel acknowledged that the argument he was making
was contrary to this court’s decision in Souza v. State, 229 So. 3d 387
(Fla. 4th DCA 2017). In Souza we held that Apprendi and Alleyne did
not apply to probation proceedings, as the Sixth Amendment right to
trial by jury did not apply. We further held that as probation was an
“act of grace,” the statute merely prohibited the court from again
exercising its discretion to confer that grace but did not change the
sentence which could have been imposed as a result of the original
findings, whether by plea or jury verdict. Souza, 229 So. 3d at 389. In
the present case, the trial court was highly critical of appellant’s
attorney for filing the motion. It believed that a rule 3.800(b)(2)
motion was not proper, and that Souza was directly on point. Appel-
lant challenges these rulings.

The trial court was wrong in its criticism of appellant’s attorney for
filing a motion pursuant to rule 3.800(b)(2). This was the proper
method to raise the issue of an Apprendi violation. See State v.
Fleming, 61 So. 3d 399 (Fla. 2011) (Apprendi claim raised in a rule
3.800(b)(2) motion). In Bean v. State, 264 So. 3d 947 (Fla. 4th DCA
2019), we reviewed the appeal of a denial of a rule 3.800(b)(2)
motion, in which the defendant argued that the court’s assessment of
points for victim injury violated Apprendi and Alleyne. Thus, counsel
here properly raised the issue by way of Rule 3.800(b)(2).

In the present case, appellant’s attorney acknowledged that he was
arguing a position contrary to Souza, which was decided by this court
in 2017, but was advocating in good faith a change in the law. The
attorney was acting in full compliance with his professional responsi-
bility in accordance with the rules of the Florida Bar. Rule 4-3.1, Rules
Regulating the Florida Bar, defines the responsibilities of an advocate:

A lawyer shall not bring or defend a proceeding, or assert or controvert

an issue therein, unless there is a basis in law and fact for doing so that
is not frivolous, which includes a good faith argument for an exten-
sion, modification, or reversal of existing law. A lawyer for the
defendant in a criminal proceeding, or the respondent in a proceeding
that could result in incarceration, may nevertheless so defend the

proceeding as to require that every element of the case be established.

Appellate counsel acted in good faith and did not deserve the court’s
criticism. Nevertheless, we do not recede from Souza, as we conclude
that neither Brown v. State, 260 So. 3d 147 (Fla. 2018) nor U.S. v.
Haymond, 139 S. Ct. 2369 (2019) require that a jury make a finding
of dangerousness pursuant to section 948.06(8)(e), Florida Statutes,
in order to comply with the Sixth Amendment.

When a defendant is convicted of a criminal offense, either as a
result of a plea or jury verdict, the Criminal Punishment Code, section
921.001, Florida Statutes (2018), et seq., governs the sentence.
However, a trial court may place a defendant on probation if the
defendant is deemed unlikely to reoffend, see section 948.01(2),
Florida Statutes (2018), or the trial court may provide for a split
sentence of incarceration followed by probation. § 948.012(1), Fla.
Stat. (2018). In such event, the court will “stay and withhold the
imposition of the remainder of sentence imposed upon the defendant
and direct that the defendant be placed upon probation[.]”

Upon a violation of probation, section 948.06(8)(e), Florida
Statutes requires mandatory revocation of probation for defendants
who have committed certain crimes when the court makes a finding
that the defendant is a danger to the community. This statute provides:

(e) If the court, after conducting the hearing required by paragraph (d),

determines that a violent felony offender of special concern has
committed a violation of probation or community control other than
a failure to pay costs, fines, or restitution, the court shall:

1. Make written findings as to whether or not the violent felony
offender of special concern poses a danger to the community . . . .

2. Decide whether to revoke the probation or community control.
a. If the court has found that a violent felony offender of special

concern poses a danger to the community, the court shall revoke
probation and shall sentence the offender up to the statutory maxi-
mum, or longer if permitted by law.

b. If the court has found that a violent felony offender of special
concern does not pose a danger to the community, the court may
revoke, modify, or continue the probation or community control or
may place the probationer into community control as provided in this
section.

Thus, the purpose of the finding of dangerousness is to determine
whether the court must revoke probation. In other words, the court
cannot continue to suspend the sentence and allow the defendant to
remain on probation if the court finds that the defendant is a danger to
the community.

In Souza we held that section 948.06(8)(e), Florida Statutes, was
not an element for sentencing purposes. We said, “The statute simply
limits the trial court’s discretion on whether or not to again extend this
act of grace for certain offenders.” It does not create either a manda-
tory minimum or increase the statutory maximum, because probation
merely suspends the sentence which could otherwise be imposed
under the Criminal Punishment Code.

Appellant points to Brown v. State, 260 So. 3d 147 (Fla. 2018) as
requiring us to recede from Souza. In Brown, a defendant was
convicted of third-degree felony petit theft. At sentencing she had
fewer than twenty-two scoresheet points. As such, section
775.082(10), Florida Statutes (2018) required that, “the court must
sentence the offender to a nonstate prison sanction. However, if the
court makes written findings that a nonstate prison sanction could
present a danger to the public, the court may sentence the offender to
a state correctional facility . . . .” The trial court found Brown pre-
sented “a danger to the public” under section 775.082(10) and gave
her a State prison sentence of three years. On appeal, she argued that
Apprendi prohibited increasing her sentence based upon the judicial
fact-finding of danger to the community. A jury was required to make
that decision. Although the Fifth District affirmed, the Florida
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Supreme Court quashed that decision and held that the statute was
unconstitutional because it allowed the court, rather than the jury, to
find the fact of “dangerousness to the public” which was necessary to
increase the statutory maximum nonstate prison sanction.

Brown differs from Souza and this case, because it did not arise
from a probation revocation. More importantly, section 775.082(10)
mandated a non-state prison sentence in that case, unless the court
made a dangerousness finding, in which case the court could sentence
the defendant to any sentence up to the statutory maximum. Thus, the
judicial finding would increase the statutory minimum, contrary to the
principle of Alleyne, which requires any factor which increases the
statutory minimum punishment to be found by a jury.

In this case, the danger finding does not increase either the
statutory maximum or the statutory minimum. The sentence, both at
the time of the plea and the time of revocation, was governed by the
Criminal Punishment Code. That section 948.06(8)(e)2.a requires
revocation of probation upon a judicial finding of dangerousness only
returns the defendant to the position she was at the time of the plea—
any sentence which could be imposed pursuant to the Criminal
Punishment Code.

Haymond also does not change this result. In Haymond, a defen-
dant was convicted of a crime which carried a prison term from zero
to ten years. After serving a short prison term, he was placed on
supervised release. He then violated his conditions of release and the
government sought revocation. A federal statute provided that where
the court finds that the defendant committed an enumerated offense
during supervised release, the court must impose an additional prison
term of at least five years and up to life in prison. As a consequence,
instead of a prison term with a minimum of zero years, the court’s
finding increased the minimum term to five years. A plurality of the
Supreme Court held that a jury must make findings increasing the
minimum mandatory punishment, thus applying Alleyne to supervised
release, something the dissenters would not have allowed. However,
the Supreme Court’s decision was narrow:

As at the initial sentencing hearing, that does not mean a jury must find

every fact in a revocation hearing that may affect the judge’s exercise
of discretion within the range of punishments authorized by the jury’s
verdict. But it does mean that a jury must find any facts that trigger a
new mandatory minimum prison term.

Haymond, 139 S. Ct. at 2380 (footnotes omitted).
In contrast, section 948.06(8)(e) does not change the range of

punishments under the Criminal Punishment Code. It merely prevents
the judge from deviating from the Code by again imposing probation.
This does not violate the principles of Alleyne or Haymond.

The trial court thought that the statute did not apply to its sentenc-
ing decision, because the court was revoking probation based upon
appellant’s string of violations. In fact, the court did not make a
finding of danger to the community in sentencing. It was only after the
court had completed pronouncing the sentence that the State asked the
court to rule that appellant was a danger to the community in accor-
dance with the statute.

The after-the-fact finding of dangerousness did not change the
sentencing range. It did not increase the statutory minimum or
maximum. It did not prevent the trial court from downwardly
departing from the lowest permissible sentence, had the court made
the necessary findings. The fact that a jury did not make the findings
of dangerousness did not violate the defendant’s Sixth Amendment
rights nor did it violate Apprendi or Alleyne.

For the foregoing reasons, we affirm the order of revocation and
sentence. (FORST, J., and WALSH, LISA A., Associate Judge,
concur.)

*        *        *

Dependent children—Termination of parental rights—Nonoffending
parent of child who did not come into care due to parent’s conduct but
who remained in care due to parent’s inability to obtain approval of
home study—Failure to substantially comply with case plan within 12
months of child’s sheltering—Allowing child to remain in care for 12
out of 22 months and failing to substantially comply with case plan—
Trial court’s findings that statutory grounds for termination were
proven and that termination was least restrictive means of protecting
child were not supported by competent substantial evidence—Re-
manded for further proceedings

B.N., the Father, Appellant, v. STATE OF FLORIDA, DEPARTMENT OF CHIL-
DREN OF FAMILIES, Appellee. 4th District. Case No. 4D19-3103. April 1, 2020.
Appeal from the Circuit Court for the Fifteenth Judicial Circuit, Palm Beach County;
Luis Delgado, Judge; L.T. Case No. 50-2017-DP-000068-XXXX-SB. Counsel: David
J. Joffe of Joffe Law, P.A., Fort Lauderdale, for appellant. Andrew Feigenbaum of
Children’s Legal Services, West Palm Beach, for appellee. Carly D. Stein of Allen
Norton & Blue, P.A., Defending Best Interest Project, Tampa, and Thomasina F.
Moore, Statewide Director of Appeals, and Laura J. Lee, Senior Attorney, Statewide
Guardian Ad Litem Office, Tallahassee, for Guardian Ad Litem Program. Elaine M.
Martens, Legal Aid Society of Palm Beach County, West Palm Beach, for Foster
Children’s Project.

(CIKLIN, J.) The appellant, B.N. (“the father”), challenges the order
terminating his parental rights. Because competent substantial
evidence did not support the trial court’s findings that statutory
grounds for termination were proven and that termination was the
least restrictive means of protecting the child, we reverse.

The father’s son was born on February 7, 2017. The following day,
the child was sheltered based on the mother’s incarceration and
substance abuse. The father was not present at the hearing, as the
Department of Children and Families (“the Department”) was unable
to locate him. However, the father appeared at a continued shelter
hearing two days later. He acknowledged paternity and requested a
home study. The trial court granted him unsupervised visitation with
the child.

On February 15, the Department petitioned for an adjudication of
dependency as to the child. The grounds were abuse/prospective
abuse and neglect/prospective neglect by the mother. The petition
states that “[t]here are no allegations as to the legal father.” On March
7, the mother entered a consent to the dependency petition.

In June, the guardian ad litem (“GAL”) reported that the father was
considered “nonoffending,” and that he “has visited on a sporadic
basis” and “has dragged out the home study process.” The GAL
further reported that the child was doing well in foster care. In July, a
home study report provided that the father reported that his current
residence was temporary and would not pass a home study due to the
number of animals in the home. ChildNet1 closed the home study “as
the father does not have stable residence.” The child was adjudicated
dependent in September 2017.

In January 2018, the trial court directed the Department to conduct
another home study for the father at his new residence, an apartment
in Boca Raton. The home study was conducted in February 2018, and
the Department reported there were no concerns regarding the
condition of the home. However, the home study was denied, as the
father had not provided proof of stable income and had not provided
a valid ID.

In July, the GAL petitioned for termination of the mother’s and
father’s parental rights.2 In August, the father filed various documents
with the court, certifying that they were also provided to the GAL and
the Department. They included receipts from a toy store and receipts
from a clothing store, “transaction receipts” for a bank account, a
checking/savings account history, and a copy of a passport with valid
dates from May 2018 to 2028.

In September, the GAL gave notice of its intent to hold the petition
in abeyance. The father entered into a case plan. It required him to
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successfully complete parenting classes and follow recommendations,
“supply proof of stable income and housing to meet the basic needs of
the child,” pay $70 a month for child support, and exercise unsuper-
vised visitation on a specified schedule culminating in overnight visits
upon an approved home study. The trial court approved the case plan
in October and provided that the father could provide in-kind support
to satisfy his child support obligation. The goal was reunifica-
tion/adoption, and the goal date was January 2, 2019.

In March 2019, the GAL filed an amended petition for termination
of parental rights. As grounds, the GAL alleged that the father failed
to substantially comply with the case plan within 12 months of the
child’s sheltering, and that he allowed the child to remain in care for
12 out of the last 22 months and failed to substantially comply with the
case plan.3

At the final hearing, the case manager supervisor for various case
workers testified regarding the father’s compliance and stated but
“[r]ight now, I don’t have a case manager assigned, so therefore I am
the case manager supervisor and I oversee the case.” There had not
been a case worker assigned to the case since January 2019. Ms. Pejo
was the last case worker assigned to the case. The case manager
supervisor testified that ninety days is not the standard length for a
case plan. But the father was considered “non-offending . . . [s]o we
were giving him a case plan just to ensure that the child can go home.”
The father had never obtained an approved home study. The Depart-
ment was in a position to offer financial assistance for rent, but no
offer was made to the father, as he did not ask for assistance.

The case manager supervisor acknowledged that the father had
provided a letter from his employer related to his income. When she
attempted to explain why it was insufficient to prove his income, the
trial court sustained a hearsay objection. The case manager supervisor
also acknowledged that prior to the final hearing but after the expira-
tion of the case plan, the father had complied with the task requiring
proof of stable income. She could not provide the date the father
submitted the income verification.

As for personal identification of the father, the case manager
supervisor’s testimony was less than clear. She indicated at one point
that in order to approve a home study, the father needed to provide a
valid driver’s license. But later, she acknowledged that the father had
provided her with a passport. She explained that it was expired. When
she was asked whether a renewed passport would have sufficed as
valid identification for purposes of the home study, she did not answer
the question and instead complained that the father did not need to go
through the trouble of obtaining a passport when he could have simply
obtained a driver’s license. She claimed that the father never provided
her with a copy of his renewed passport.

The case manager supervisor confirmed that the father provided
diapers, baby wipes, and food for the child. She did not remember
“seeing anything for toys.”

With respect to housing, the case manager supervisor explained
that before a home study can be approved, “[w]e need a valid address
over a year.” Otherwise, a home study cannot be approved. In January
2018, during a home study of the father’s Boca Raton residence, the
father provided a lease for the residence. But the home study was
denied in part because the father had not provided a valid form of
identification. The lease expired before the case plan began in October
2018.

The case manager supervisor acknowledged that the father
completed his parenting classes and had exercised “the majority” of
his visitation over the course of the time the child was in care.
However, he had missed a significant amount of visitation in Novem-
ber. But she could not “tell you the number that he missed.” No one
had ever raised any concerns to her regarding the father’s conduct
during visitation. The father did not provide the required child

support, but he did provide “a few receipts of things that he pur-
chased.”

The volunteer GAL was assigned the case in June 2017. Since then,
she had visited the child once a month in the foster home. The child
and foster parents had bonded. She observed visitation between the
father and child only three times: once for thirty minutes, once for
fifteen minutes, and once for two hours with the father behaving
appropriately on each occasion. Based on these observations, she did
not believe there was a bond between the father and child. She did not
elaborate on what led her to this conclusion.

The father testified he was no longer living at the Boca Raton
address because of a “rat problem.” He had been living in Pompano
Beach for 2 ½ months with a roommate. He had not provided his new
address to the case manager: “I don’t even know who my case
manager is. . . . Ms. Pejo was my case manager until I got a text
message saying that she had quit. . . . She quit and I don’t know who
took over her position.” He acknowledged he had been given a
“supervisor number.” He requested a home study of his new resi-
dence.

According to the father, the child calls him “Poppy” and smiles
“from ear to ear” when they see one another. He acknowledged that
his roommate drew up a lease for his current residence even though
she does not own the apartment. The father was paying her rent.

The trial court entered an order terminating the father’s parental
rights based on both grounds relied on by the GAL.

On appeal, the father argues that the GAL did not prove the
grounds for termination, that termination is not in the manifest best
interests of the child, and that termination is not the least restrictive
means of protecting the child. We agree with the father as to the first
and third arguments.4

This court has elaborated on the Department’s burden in a
termination case:

A parent has a fundamental liberty interest in the care, custody and

companionship of his child. See Padgett v. Dep’t of Health Rehab.
Servs., 577 So. 2d 565, 570 (Fla. 1991). The only limitation on this
right is “the ultimate welfare of the child itself[.]” Id. (quoting State ex
rel. Sparks v. Reeves, 97 So. 2d 18, 20 (Fla. 1957)). Thus, to terminate
a parent’s rights in his or her child, the state must first meet the
statutory requirements to prove a statutory ground for termination and
prove that termination is in the manifest best interest of the child. See
§§ 39.806, 39.810, Fla. Stat. (2012). Then, to satisfy constitutional
concerns, it also must prove that termination is the least restrictive
means to protect the child from serious harm. See Padgett, 577 So. 2d
at 571. The state must present clear and convincing evidence to
support each element.

B.K. v. Dep’t of Children & Families, 166 So. 3d 866, 872-73 (Fla. 4th
DCA 2015). The clear and convincing evidence standard requires that
“[t]he evidence must be credible; the memories of the witnesses must
be clear and without confusion; and the sum total of the evidence must
be of sufficient weight to convince the trier of fact without hesitancy.”
In re N.F., 82 So. 3d 1188, 1191 (Fla. 2d DCA 2012).

On appeal, we review the trial court’s ruling for competent
substantial evidence. See J.G. v. Dep’t of Children & Families, 22 So.
3d 774, 775 (Fla. 4th DCA 2009).

The GAL’s termination petition was based on two grounds. The
GAL alleged that the father failed to substantially comply with the
case plan for a period of twelve months after an adjudication of the
child as dependent or the child’s placement into shelter care, which-
ever occurs first. See § 39.806(1)(e)1., Fla. Stat. (2019). The GAL also
alleged that the child had been in care for any of the last 12 to 22
months and the father had not substantially complied with the case
plan. See § 39.806(1)(e)3., Fla. Stat. Neither of these grounds support
termination when “the failure to substantially comply with the case
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plan was due to the . . . failure of the department to make reasonable
efforts to reunify the parent and child.” § 39.806(1)(e)1., 3., Fla. Stat.
Additionally, “the least restrictive means [are] those that offer the
parent a case plan and time to comply with the plan so as to obtain
reunification with the child.” C.A.T. v. Dep’t of Children & Families,
10 So. 3d 682, 684 (Fla. 5th DCA 2009) (quoting In re K.W., 891 So.
2d 1068, 1070 (Fla. 2d DCA 2004)).

For certain, this case presents unique circumstances. The child did
not come into care due to the father’s conduct. But he remained in care
due to the father’s inability to obtain approval of a home study. There
is no evidence the father ever harmed the child. The father was given
a case plan almost eighteen months after the child came into care, and
he was given three months to complete it. Housing was the main issue
in this case from the beginning. The case manager supervisor testified
that in order to approve a home study, the Department needs “a valid
address over a year.” It was not evident from the testimony that at the
time of the home study on the Boca Raton residence, the father had
resided there for a year. Yet, the evidence indicated that the home
study was not denied on that ground. Rather, it was denied because the
father did not provide sufficient proof of income and valid identifica-
tion.

The case manager supervisor testified that the father could not
obtain an approved home study until he provided proof of income and
a valid identification. The case plan provided that the father could
provide proof of stable income through bank statements. But the
record reflects that before the father entered into the case plan, he had
provided bank statements to the GAL and also provided a letter from
his employer verifying employment. For some reason not addressed
at trial, these documents were apparently deemed insufficient by the
Department or the GAL, as the case plan still required the father to
provide proof of stable income, which he could do, again, by provid-
ing bank statements. Also, even though the case plan was for only
three months, he was required to provide proof of income for six
months. Curiously, at trial, the case manager supervisor testified that
after the case plan expired, the father satisfied the proof of income
task. But the only things he had submitted were more bank statements.
Paradoxically, the evidence presented raises more questions than it
resolves and we find as much.

The father was also required to provide valid identification in order
to obtain an approved home study. The case manager supervisor
initially testified that a driver’s license was required and that the
father’s passport was expired. She denied that the father had eventu-
ally provided a renewed passport. But the record indicates that he did
provide a copy of the renewed passport to the GAL and the Depart-
ment before he entered into the case plan. When the case manager
supervisor was asked whether the father’s renewed passport would
have sufficed, she did not answer the question and instead indicated
that the father should not have gone to the trouble of getting a passport
instead of a driver’s license. Troublingly, this evidence also raises
more questions than it resolves.

Finally, the case manager supervisor acknowledged that the
Department offered the father no assistance with regard to housing.
Even if the trial court’s finding that the father had “sufficient income”
to obtain stable housing is supported by competent substantial
evidence, at a minimum, the Department failed to obtain a firm grasp
on why the father still struggled to obtain stable housing. It appears to
us that the Department must engage in a reasonable investigation and
analysis before one may conclude that measures short of termination
have been fruitless.5 Under the circumstances of this case, “he didn’t
ask for help” is nothing more than the Department’s failure to
recognize the possible need for services, financial or otherwise, and to
explore the matter to avoid a termination of parental rights, if possible.

Based on the record before us, we find no competent substantial

evidence supporting the trial court’s conclusions that the GAL proved,
by clear and convincing evidence, the grounds alleged for termination
and that termination is the least restrictive means of safeguarding the
child.

Reversed and remanded for further proceedings. (CONNER and
KUNTZ, JJ., concur.)
))))))))))))))))))

1ChildNet serves as the Department’s lead agency in Broward and Palm Beach
Counties and provides various services.

2The mother entered a consent to termination of parental rights.
3The GAL also alleged that the father materially breached the case plan, an

allegation that it later abandoned.
4This disposition renders it unnecessary for us to reach the issue of whether

termination of the father’s rights was in the manifest best interest of the child.
5The evidence reflects that the father, although professing to have sufficient income

to obtain stable housing, resided with the maternal grandmother in a residence not
suitable for the child, resided with a roommate who did not own the property but drew
up a lease for the father, and resided in a residence he had to leave upon discovery of a
rat infestation. This begs the question: Why does the father have problems finding
stable and suitable housing?

*        *        *

Contracts—Settlement agreement—Error to grant motion to enforce
settlement agreement in breach of contract action where there was no
evidence that plaintiff ever agreed to terms of settlement—While
plaintiff’s attorney discussed terms of settlement with defense counsel
through e-mails, defendant failed to prove that plaintiff’s attorney had
clear and unequivocal grant of authority from plaintiff to settle on his
behalf

ROBERT DEJOUR, Appellant, v. CORAL SPRINGS KGB, INC., a Florida profit
corporation, d/b/a CORAL SPRINGS BUICK GMC, Appellee. 4th District. Case No.
4D19-2307. April 1, 2020. Appeal from the Circuit Court for the Seventeenth Judicial
Circuit, Broward County; David A. Haimes, Judge; L.T. Case No. CACE-18-003483
(08). Counsel: Philip A. Duvalsaint of Philip A. Duvalsaint, PLLC, Fort Lauderdale,
for appellant. J. Logan Murphy, Robert A. Shimberg and Jeffrey J. Wilcox of Hill Ward
Henderson, Tampa, for appellee.

(GROSS, J.) We reverse an order granting a motion to enforce a
settlement agreement because there was no evidence that appellant
ever agreed to the terms of the settlement.

Robert DeJour sued his former employer (the defendant) for
breach of contract. While the suit was pending, the parties’ attorneys
exchanged two emails. First, the defendant’s lawyer sent this email to
DeJour’s attorney.1

Scott

This confirms we have resolved both of these matters for $[redacted]
each. Checks are waiting for you at Honda. You will dismiss both
cases with prejudice and your clients will sign releases.
Thank you
Robert
DeJour’s attorney responded:

Yes in Valenz but told you can’t speak to dujjour [sic] today.

The defendant’s check was picked up and the defendant executed

a settlement agreement that was forwarded to DeJour’s attorney for
DeJour’s signature. DeJour neither signed the settlement agreement
nor executed a release. The case was not dismissed.

Almost four months later, on August 31, 2018, the defendant’s
lawyer followed up with an email to DeJour’s attorney which read:

DeJour, Valenz and Haywod have been signed by Ken Page, but not

your clients, although payment has been made per the agreements.

The response received read:
Good morning,

Scott is out of town until Wednesday. We will follow up with Robert
upon his return. Thanks.2

There were no additional communications between the attorneys.
Although not disbursed to DeJour, the funds were not returned.

After some delay, the defendant filed a motion to enforce a
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settlement agreement which was granted by the circuit court. This
appeal followed.

“Although settlement agreements are favored by the law and
enforced whenever possible, there must still be a manifestation of
mutual assent as to the essential settlement terms in order for the
agreement to be enforceable.” Vision Palm Springs, LLLP v. Michael
Anthony Co., 272 So. 3d 441, 447 (Fla. 3d DCA 2019). “The party
seeking to enforce a settlement agreement bears the burden of
showing the opposing party assented to the terms of the agreement.”
Spiegel v. H. Allen Holmes, Inc., 834 So. 2d 295, 297 (Fla. 4th DCA
2002). “A trial court’s finding that there was a meeting of the minds
must be supported by competent substantial evidence.” Id.

Where an attorney enters into a settlement agreement on a client’s
behalf, its enforceability turns on rules of law summarized in Nehleber
v. Anzalone, 345 So. 2d 822, 822 (Fla. 4th DCA 1977). Relevant to
this case are these rules articulated in Nehleber:

(2) The mere employment of an attorney does not of itself give the

attorney the implied or apparent authority to compromise his client’s
cause of action. . . .

(4) A client may give his attorney special or express authority to
compromise or settle his cause of action, but such authority must be
clear and unequivocal. . . .

(5) An unauthorized compromise, executed by an attorney, unless
subsequently ratified by his client, is of no effect and may be repudi-
ated or ignored and treated as a nullity by the client. . . .

Id. at 823; see Sharick v. Se. Univ. of Health Scis., Inc., 891 So. 2d
562, 565 (Fla. 3d DCA 2004); see also Ponce v. U-Haul Co. of Fla.,
979 So. 2d 380, 383 (Fla. 4th DCA 2008). Silence by the client, or lack
of objection, is not proof of clear and unequivocal authority. Vantage
Broad. Co. v. WINT Radio, Inc., 476 So. 2d 796, 797-98 (Fla. 1st DCA
1985).

In Nehleber, the plaintiff’s attorney negotiated a settlement with
the defendant’s insurance company without the knowledge or consent
of his client. 345 So. 2d at 822. The attorney then accepted a check,
forged his client’s endorsement, cashed the check, and absconded
with the funds. Id. The trial court refused to enforce the settlement and
this court affirmed. Id. at 822-23.

We found that the record affirmatively showed that the client did
not assent to or have knowledge of the settlement offer; that he did not
give his attorney authority to settle his cause of action; and that he
repudiated the unauthorized compromise by proceeding to trial. Id. at
823.

In the case at bar, the burden was on the moving party (the
defendant) to prove that DeJour’s attorney “had a clear and unequivo-
cal grant of authority” from DeJour to settle on his behalf. Ponce, 979
So. 2d at 383. Because the defendant failed to meet its burden, this
court is “required to reverse.” Id.; see also E Qualcom, Corp. v. Glob.
Commerce Ctr. Ass’n, Inc., 189 So. 3d 850, 853 (Fla. 4th DCA 2015)
(“Moreover, the record fails to conclusively demonstrate whether, in
fact, [the attorney] had the authority to settle the case.”). Stated
differently, the order enforcing the settlement agreement should be
reversed because the court’s finding that there was a meeting of the
minds is not supported by competent, substantial evidence. Spiegel,
834 So. 2d at 297.

Reversed and remanded. (MAY and DAMOORGIAN, JJ.,
concur.)
))))))))))))))))))

1DeJour’s attorney on appeal was not the attorney involved in the email exchange.
2“Scott” was DeJour’s attorney; “Robert” could be a reference to either DeJour or

the defendant’s lawyer.

*        *        *

Criminal law—Attempted murder with a firearm—Shooting into an
occupied vehicle—Accessory after the fact—Argument—Where defen-
dant argued his lack of intent in closing, it was error for court to
sustain objections and instruct the jury to disregard comments as
argument on facts not in evidence—Argument was based on facts in
evidence—Evidence—It was error to admit into evidence a gun with
defendant’s DNA that was not used in the charged crimes and was not
linked to the charged crimes—New trial required

LENSKY M. JEANBART, Appellant, v. STATE OF FLORIDA, Appellee. 4th
District. Case No. 4D18-2726. April 1, 2020. Appeal from the Circuit Court for the
Fifteenth Judicial Circuit, Palm Beach County; Krista Marx, Judge; L.T. Case No. 50-
2016-CF-002976-AXXX-MB. Counsel: Kari Jorma Myllynen of The Law Office of
K.J. Myllynen, Esquire, Fort Lauderdale, for appellant. Ashley Moody, Attorney
General, Tallahassee, and Rachael Kaiman, Assistant Attorney General, West Palm
Beach, for appellee.

(DAMOORGIAN, J.) Lensky M. Jeanbart (“Defendant”) files a new
appeal following this Court granting his petition for writ of habeas
corpus alleging ineffective assistance of appellate counsel. See
Jeanbart v. State, 254 So. 3d 1033 (Fla. 4th DCA 2018). Concluding
that the court erred by (1) instructing the jury to disregard relevant
evidence admitted during trial; and (2) admitting into evidence a gun
with Defendant’s DNA that was not used in the charged crimes, we
reverse and remand for a new trial.

Defendant was charged with two counts of attempted first-degree
murder with a firearm (premeditated), burglary while armed, two
counts of shooting into an occupied vehicle, aggravated assault with
a firearm, and accessory after the fact second degree or above.

Defendant proceeded pro se to a jury trial, during which the
following facts were established. On the day of the incident, Jean
Aime (“Victim 1”) parked his car on the street, pulling in behind
another vehicle that was also parked on the road. Kason Lindor
(“Victim 2”) was sitting in his vehicle when Victim 1 arrived.

As Victim 1 was assisting his daughters out of the car and escorting
them to his mother’s house, he noticed a silver Chevrolet come around
the block and make a U-turn. His younger daughter went back to the
car, and while she was inside the car, the Chevrolet pulled up along-
side the parked cars. The passenger from the Chevrolet
(“codefendant”) exited the vehicle and shot at Victim 1’s car. Victim
2 exited his vehicle and tussled with the codefendant, yelling that there
were kids in the car. Victim 1 and his daughter went inside his
mother’s house. When Victim 1 exited the house, he noticed that
Victim 2’s car and the Chevrolet were gone. The codefendant was still
there, and he fired another shot into Victim 1’s car. Moments later, the
Chevrolet returned, the driver lowered the car window, and screamed
at the codefendant, “let’s go, let’s go, you doing dumb shit right now.”
Victim 1 was able to see Defendant as the driver and recognized his
voice, whom he knew as a friend of his brother’s. Victim 1 also
identified Defendant in a photo lineup.

Hours later, after Defendant and the codefendant fled the scene, a
Broward Sheriff’s deputy observed an accident involving the
Chevrolet. The deputy identified Defendant as the driver of the
Chevrolet. While the deputy was dealing with the codefendant, who
was still sitting in the passenger seat, Defendant got in another car and
left the scene. The codefendant then got into the driver’s seat of the
Chevrolet and drove away. The Chevrolet was then involved in a
second accident. During a search of the vehicle, the police recovered
two firearms: a Ruger 45 and Sig Sauer 9mm. The 9mm, which was
just outside the passenger door of the vehicle, contained Defendant’s
DNA. The State presented evidence that the codefendant used the
Ruger 45. However, there was no evidence establishing that the 9mm
was used in the shooting.

During Defendant’s closing argument, Defendant argued that there
was no conscious, criminal intent because he did not know that a
crime was going to be committed. The State objected on the grounds
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that the statement was based on facts not in evidence and moved to
strike. The court sustained the objection.

Defendant proceeded with his closing and argued that Victim 1’s
testimony demonstrated that Defendant was not in agreement with the
codefendant’s actions because he yelled “you doing dumb shit.” The
State again objected as facts not in evidence and moved to strike the
statement. The judge sustained the objection and ordered the jury to
disregard the last statement.

Defendant resumed his closing argument and stated that he was not
in agreement with the acts done by his codefendant. The State
objected again as facts not in evidence and the judge sustained the
objection.

Later in closing, the following exchange occurred:

DEFENDANT: And I would like to point out a few things to the

Court before I leave this podium. The Defendant in this case (1) was
unaware of what the companion or this co-defendant intended to do.
And [Victim 1] made that perfectly clear because he said there was a
disagreement between the—between the alleged driver and the
shooting which means that the alleged driver did not know. He didn’t
want to participate.

STATE: Objection; facts not in evidence, move to strike.
COURT: Sustained. Disregard the last comment.
DEFENDANT: [Victim 1] gave testimony before the Court that

this individual didn’t even know that this crime was going to be
committed. Why is that? Because—

STATE: Objection; facts not in evidence, move to strike. 
COURT: Sustained. Disregard that comment.
DEFENDANT: There is no proof of specific intent or participation

in this case or aid in its perpetration. There is no evidence. From all the
evidence that you have here today, there’s nothing that shows these
things.

(Emphasis added).
The jury found Defendant guilty, based on the principal theory, of

two counts of attempted first-degree murder with a firearm (premedi-
tated), two counts of shooting into an occupied vehicle, and accessory
after the fact. This appeal follows.

On appeal, Defendant first argues that he is entitled to a new trial
because the court impermissibly sustained objections and instructed
the jury to disregard facts that were in evidence as Defendant argued
his lack of intent during closing argument. We agree. The trial court
erred in sustaining the State’s objections to Defendant’s closing
argument. On this point, the State concedes that the court erred by
sustaining the State’s objections.

Defendant’s entire defense was based on a lack intent to aid or abet
the codefendant since he had no knowledge that the codefendant
intended to commit the crimes. Evidence to support this theory was
based on Defendant’s words and deeds. The words, which were the
focus of Defendant’s closing, were gleaned from Victim 1 who
testified that upon Defendant’s return to the scene, Defendant lowered
his car window and yelled to the codefendant “let’s go, let’s go, you
doing dumb shit right now.” As Defendant’s characterization of
Victim 1’s testimony was accurate, we conclude that the court’s
rulings on the State’s “facts not in evidence” objections were error and
any instruction to the jury to disregard the evidence compounded the
error.

In addition, it cannot be said that “there is no reasonable possibility
that the error contributed to the conviction.” State v. DiGuilio, 491 So.
2d 1129, 1135 (Fla. 1986). Defendant’s statement was central to his
defense. When the court instructed the jury to disregard evidence of
Defendant’s statement, Defendant was unable to draw the inference
that his statement to the codefendant showed that he was in disagree-
ment with and had no intention of participating in the codefendant’s
actions. See Brinson v. State, 153 So. 3d 972, 980 (Fla. 5th DCA 2015)

(citing McArthur v. State, 801 So. 2d 1037, 1039-40 (Fla. 5th DCA
2001)) (The parties are permitted to “advance all legitimate arguments
and draw logical inferences from the evidence.”); see also Thomas v.
State, 838 So. 2d 1192, 1196 (Fla. 2d DCA 2003) (“[T]he trial court’s
comment was not harmless error because the trial court commented on
the evidence that went to the very foundation of the defense.”).

We next address Defendant’s argument that the court erred in
admitting a gun with his DNA that was not used in the commission of
the crimes.

“The standard of review for admissibility of evidence is abuse of
discretion, limited by the rules of evidence.” Holloway v. State, 114
So. 3d 296, 296 (Fla. 4th DCA 2013) (quoting Tengbergen v. State, 9
So. 3d 729, 736 (Fla. 4th DCA 2009)).

“[A]ll relevant evidence is admissible unless the law otherwise
provides.” State v. McClain, 525 So. 2d 420, 421 (Fla. 1988); see also
§ 90.402, Fla. Stat. (2019). “Relevant evidence is evidence tending to
prove or disprove a material fact.” § 90.401, Fla. Stat. (2019).
However, relevant evidence may be excluded “if its probative value
is substantially outweighed by the danger of unfair prejudice.” §
90.403, Fla. Stat. (2019).

“[I]n order for evidence of a firearm to be admissible as relevant in
a criminal trial, ‘the State must show a sufficient link between the
weapon and the crime.’ ” Agatheas v. State, 77 So. 3d 1232, 1236 (Fla.
2011) (quoting Jackson v. State, 25 So. 3d 518, 528 (Fla. 2009)). The
Fifth District has described what is, and what is not, necessary to show
the sufficient link.

In determining whether a sufficient nexus exists, the trial court can

consider testimony identifying distinct similarities between the
weapon used in the crime and the weapon proffered at trial. . . . A
sufficient nexus does not, however, require testimony that the
proffered weapon is definitively the weapon that was used during the
crime. Indeed, if it is inconclusive that the proffered weapon is the
weapon used during the crime but a sufficient nexus exists, it is the
jury’s province to determine the credibility and weight of the evi-
dence.

Gartner v. State, 118 So. 3d 273, 276 (Fla. 5th DCA 2013) (internal
citations omitted). However, “where the evidence at trial does not link
a seized gun to the crime charged, the gun is inadmissible in evidence.
A gun different than the one used in a crime is not relevant to prove
that the crime occurred.” Downs v. State, 65 So. 3d 594, 596 (Fla. 4th
DCA 2011) (internal citations omitted).

Defendant argues the gun was erroneously admitted because the
State failed to show a sufficient link between the crime and the
firearm. The State counters that the gun was relevant and inextricably
intertwined to the crimes because it was probative of (1) Defendant’s
identity as the driver of the Chevrolet; and (2) Defendant’s intent as a
principal to the crimes.

We reject the State’s argument that the 9mm gun was relevant to
establish the identity of Defendant as the driver of the Chevrolet. No
one saw Defendant with the gun before, during, or after the commis-
sion of the crimes. Furthermore, none of the shots fired came from the
9mm. In fact, the State established Defendant’s identity as the driver
through the testimony of Victim 1 and the deputy at the scene of
accident who saw Defendant exit from the driver’s side after the
accident.

We likewise reject the State’s argument that the 9mm was relevant
because it was circumstantial evidence that Defendant had the “intent
to assist with the crimes or his knowledge of what his co-defendant
was going to do.” The State supports this argument by suggesting that
the 9mm was likely in the car with Defendant at the time of the
shooting. The State offers no proof to support its suggestion. But even
if that suggestion was true, Defendant’s possession of a gun at some
point does not prove that he knew the codefendant’s intentions or that
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he intended to participate in the codefendant’s criminal acts. See
Fugate v. State, 691 So. 2d 53, 54 (Fla. 4th DCA 1997) (finding that
the trial court erred in admitting a handgun that was found some
distance from the crime scene of an aggravated assault, but where
there was no link to the charged crime); Sosa v. State, 639 So. 2d 173,
174 (Fla. 3d DCA 1994) (holding that where the defendant was
charged with firing a handgun at the victim’s car, trial court erred in
admitting bullets found in defendant’s car because there was no link
established between the bullets and the crime).

Even if we were to conclude that the 9mm was marginally relevant
to proving Defendant guilty as a principal to the crimes charged, the
danger of unfair prejudice substantially outweighed any relevance.
See Downs, 65 So. 3d at 596 (alteration in original) (quoting
O’Conner v. State, 835 So. 2d 1226, 1231 (Fla. 4th DCA 2003))
(“Any marginal relevance in this type of testimony [is] substantially
outweighed by the danger of unfair prejudice under section 90.403.”).

Finally, the error in admitting the gun was not harmless beyond a
reasonable doubt. Since Defendant’s main theory of defense was that
he did not have the requisite intent to commit the crimes charged, there
is a reasonable possibility that admission of a gun clearly not con-
nected with the crimes contributed to the verdict.

Harmlessness is not established . . . when there is otherwise sufficient,

even persuasive, evidence in the record to support the convictions.
Nor . . . is the pertinent test satisfied by our being pretty sure either that
the defendant actually was guilty, or that the jury was not influenced
by the error we have identified. Instead . . . we must be satisfied
beyond a reasonable doubt that it did not contribute to the verdict.
Particularly because of the critical potential effect of the erroneous
evidence on the defendant’s credibility and in light of the fact that an
important and fairly disputed issue in the case concerned the very
question implicated by the error . . . .

Ousley v. State, 763 So. 2d 1256, 1257 (Fla. 3d DCA 2000) (emphasis
added).

Based on the foregoing, we reverse the judgment and sentences
and remand for a new trial.

Reversed. (GROSS and MAY, JJ., concur.)

*        *        *

Criminal law—Jury instructions—Lesser included offenses—Where
defendant was convicted of attempted second-degree murder, it was
error for the trial court to fail to instruct the jury on the necessarily
lesser included offense of manslaughter by act, which is one step
removed from the offense of conviction, but the error was not
fundamental—There is no fundamental error in jury instructions
where there was no error in the jury instruction for the offense of
conviction and there is no claim that the evidence at trial was insuffi-
cient to support the conviction

CORNELL ROBERTS, Appellant, v. STATE OF FLORIDA, Appellee. 4th District.
Case No. 4D17-3877. April 1, 2020. Appeal from the Circuit Court for the Seventeenth
Judicial Circuit, Broward County; William W. Haury, Jr., Judge; L.T. Case No. 16-
003909CF10A. Counsel: Carey Haughwout, Public Defender, and J. Woodson Isom,
Assistant Public Defender, West Palm Beach, for appellant. Ashley Moody, Attorney
General, Tallahassee, and Jonathan P. Picard, Assistant Attorney General, West Palm
Beach, for appellee.

[Original Opinion at 43 Fla. L. Weekly D2685a]

(GROSS, J.) Due to a change in the law implemented by the Florida
Supreme Court, we withdraw our earlier opinion in this case and
affirm the conviction.

Cornell Roberts was charged with attempted first-degree murder.
Following a jury trial, he was convicted of the lesser included offense
of attempted second-degree murder. We reversed the conviction and
remanded for a new trial on the State’s concession that “the trial
court’s failure to instruct the jury on the necessarily included offense
of attempted manslaughter by act amounted to fundamental error

because that offense is one step removed from the convicted offense
of attempted second degree murder.” Roberts v. State, 268 So. 3d 147,
147 (Fla. 4th DCA 2018).

After the opinion issued, the State timely moved to stay issuance of
the mandate pending the resolution of Knight v. State, 267 So. 3d 38
(Fla. 1st DCA 2018), a case then pending before the Florida Supreme
Court. We granted the motion.

Last year, the Supreme Court decided Knight v. State, 286 So. 3d
147 (Fla. 2019). Based on that decision, the State urged this court to
withdraw our previous opinion and affirm the defendant’s conviction.
The defendant responded, maintaining that reversal is still appropri-
ate.

FACTS
Cornell Roberts was charged with attempted first-degree murder.

The jury was given the following instruction:
3.4 WHEN THERE ARE LESSER INCLUDED CRIMES OR

ATTEMPTS
In considering the evidence, you should consider the possibility that

although the evidence may not convince you that the defendant
committed the main crime of which he is accused, there may be
evidence that he committed other acts that would constitute a lesser
included crime or crimes. Therefore, if you decide that the main
accusation has not been proved beyond a reasonable doubt, you will
next need to decide if the defendant is guilty of any lesser included
crime.
The lesser crimes indicated in the definition of Attempted Murder—

First Degree:
Attempted Murder—Second Degree
Aggravated Battery

Defense counsel did not object to the instruction given. The jury

found the defendant guilty of the lesser included offense of Attempted
Murder—Second Degree.

The jury instructions given were incorrect because attempted
manslaughter by act was not included in the list of lesser included
crimes. Attempted manslaughter by act is one step removed from the
offense of conviction, attempted second-degree murder.

The sole issue on appeal is whether the trial court committed
fundamental error when it failed to instruct the jury on the lesser
included crime of attempted manslaughter by act.

DISCUSSION
Whether the trial court committed fundamental error by failing to

instruct the jury on a lesser included offense is a pure question of law
subject to de novo review. Walton v. State, 208 So. 3d 60, 64 (Fla.
2016).

A criminal defendant is entitled to an accurate instruction on lesser
included offenses. State v. Montgomery, 39 So. 3d 252, 258 (Fla.
2010). Jury instruction errors are subject to the contemporaneous
objection rule. Knight, 286 So. 3d at 151. This means that in “the
absence of a contemporaneous objection at trial, a jury instruction
error is only subject to relief in the event of fundamental error.” Id.
Until recently, the Supreme Court “repeatedly held that the failure to
correctly instruct the jury on a necessarily lesser included offense
constitute[d] fundamental error.” Walton, 208 So. 3d at 65 (citing
Williams v. State, 123 So. 3d 23, 27 (Fla. 2013); Montgomery, 39 So.
3d at 259). The Court reasoned that instructions on lesser included
offenses allow the jury to exercise its inherent pardon power. As
explained in Pena v. State, 901 So. 2d 781 (Fla. 2005):

A jury must be given a fair opportunity to exercise its inherent

“pardon” power by returning a verdict of guilty as to the next lower
crime. If the jury is not properly instructed on the next lower crime,
then it is impossible to determine whether, having been properly
instructed, it would have found the defendant guilty of the next lesser
offense.
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Id. at 787.
This case does not involve an improper instruction—it concerns

giving no instruction at all on a necessarily lesser included offense.
There was no contemporaneous objection to the failure to instruct on
the lesser included offense. The Supreme Court discussed the effect
of a failure to give such an instruction in Walton, reasoning that “[i]f
giving an incorrect instruction on a necessarily lesser included offense
constitutes fundamental error, then a fortiori giving no instruction at
all likewise constitutes fundamental error.” Walton, 208 So. 3d at 65.

When this case was briefed in October 2018, we accepted the
State’s concession of error, and, citing Walton, 208 So. 3d at 64, found
that “the trial court’s failure to instruct the jury on the necessarily
included offense of attempted manslaughter by act amounted to
fundamental error because that offense is one step removed from the
convicted offense of attempted second degree murder.” Roberts, 268
So. 3d at 147.

Walton is no longer viable because, in Knight, the Supreme Court
expressly receded from the two cases upon which Walton relied. The
Court held that in those cases its fundamental error analysis errone-
ously transformed “the unreviewable pardon power of the jury into a
fundamental right of the defendant.” Knight, 286 So. 3d at 151. The
Court also found that it erred in those cases “by treating the depriva-
tion of the defendant’s nonexistent right to the availability of a jury
pardon as a structural defect that vitiates the fairness of the trial.” Id.
The Court receded from its precedents “to the extent they found
fundamental error based on an erroneous jury instruction for a lesser
included offense one step removed from the offense of conviction.”
Id. at 151-52. The Court also receded from those “precedents relying
on a right of access to a partial jury nullification as a basis for finding
fundamental error in jury instructions.” Id. at 153. The Court held:

[T]he fundamental error test for jury instructions cannot be met where,

as in this case, there was no error in the jury instruction for the offense
of conviction and there is no claim that the evidence at trial was
insufficient to support that conviction.

Id. at 151.
Knight involved the giving of an erroneous instruction on a lesser

included offense. The issue here, however, is whether it is still
fundamental error for the court to fail to give any instruction on a
lesser included offense. We see no reason that the failure to give an
instruction should be treated differently than the giving of an errone-
ous instruction in a fundamental error analysis.

We agree with the first district that the failure to give an instruction
on a lesser included offense is not fundamental error. See Weaver v.
State, 45 Fla. L. Weekly D198 (Fla. 1st DCA Jan. 23, 2020). In
Weaver, the defendant was convicted of sexual battery upon a person
less than twelve years of age and argued that the trial court committed
fundamental error when it failed to give a jury instruction on lewd or
lascivious battery, a lesser included offense. Citing Knight, the first
district determined that there was no fundamental error:

[T]he Florida Supreme Court recently receded from prior precedent

and now rejects recognition of a fundamental right to jury instructions
that facilitate partial jury nullification. Thus, instruction error is no
longer considered per se reversible. Rather, where there is no error in
the jury instruction on the offense of conviction, and the evidence
supports that conviction, the defendant’s judgment must be affirmed.

Weaver, 45 Fla. L. Weekly at D199.
The continued viability of Walton is further undermined because

Knight receded from Haygood v. State, 109 So. 3d 735 (Fla. 2013).
Haygood included a dissent by Justice Canady in which he explained
the analytical problems with the jury pardon doctrine. Id. at 746-52.
The Knight majority quoted Justice Canady’s Haygood dissent at
length and cited its reasoning with approval. Justice Canady also

dissented in Walton, quoting his Haygood dissent. Walton, 208 So. 3d
at 70.

While Knight did not expressly recede from Walton, it receded
from both of the cases upon which Walton relied and adopted the
reasoning of Justice Canady’s dissent in Walton.

The new rule of law, as recognized in Weaver, is that there is no
fundamental error in jury instructions where “there was no error in the
jury instruction for the offense of conviction and there is no claim that
the evidence at trial was insufficient to support that conviction.”
Knight, 286 So. 3d at 151. Applying Knight to this case, there was no
fundamental error in the jury instructions because there was no error
in the jury instruction for the offense of conviction (attempted second-
degree murder), and the evidence at trial was sufficient to support the
defendant’s conviction for that crime.

We withdraw our prior opinion in this case and affirm the final
judgment of conviction. (MAY and DAMOORGIAN, JJ., concur.)

*        *        *

Dissolution of marriage—Attorney’s fees—Trial court erred in
awarding former wife attorney’s fees and costs where trial court found
that former husband did not have the ability to pay, and fees were not
due to a sanction for former husband’s civil contempt—Court’s prior
per curiam affirmance of order did not decide any attorney’s fees
issues—Issue was not appealable at the time because order did not set
amount of fees

HAROLD GUNNAR JOHANSSON, Appellant, v. JACQUELYN JOHANSSON n/k/a
JACQUELYN PUTT, Appellee. 4th District. Case Nos. 4D19-2661 and 4D19-2751.
April 1, 2020. Consolidated appeals from the Circuit Court for the Fifteenth Judicial
Circuit, Palm Beach County; Edward A. Garrison, Judge; L.T. Case No. 50-2008-DR-
13445-XXXX-MB. Counsel: Harold Gunnar Johansson, Boynton Beach, pro se.
Jacquelyn Johansson, Palm City, pro se.

(DAMOORGIAN, J.) In this consolidated appeal, Harold Gunnar
Johansson (“Former Husband”) appeals final orders: (1) denying his
supplemental petition for modification of timesharing, parental
responsibility, child support, and related relief; and (2) awarding
Jacquelyn Johansson (“Former Wife”) attorney’s fees and costs. We
affirm the order denying the supplemental petition for modification
without further comment. We reverse the fee award, concluding that
the trial court improperly awarded fees after finding that the Former
Husband did not have the ability to pay.

The fee award stems from two motions filed by the Former Wife.
In the motions, the Former Wife sought to have the Former Husband
held in contempt for his failure to comply with several court orders
requiring him to reimburse the Former Wife for one-half of the
uncovered medical expenses she had incurred on behalf of the parties’
minor children. The Former Wife also sought an award of attorney’s
fees and costs. After adjudicating the Former Husband in civil
contempt for failing to comply with the order requiring him to pay
uncovered medical expense arrearages, the trial court awarded the
Former Wife reasonable attorney’s fees and costs and reserved
jurisdiction to determine the award amount.

The trial court subsequently held an evidentiary hearing to
determine the amount of attorney’s fees and costs. At the conclusion
of the hearing, the trial court found the Former Wife had the need for
payment of her attorney’s fees. However, the trial court went on to
state that it:

[did] not find that there was substantial competent evidence to

establish that the Former Husband has the present ability to pay the
Former Wife’s attorney’s fees in a lump sum or through a payment
plan. The Former Husband is already paying off arrearages for unpaid
medical expenses. There was no evidence of any liquid assets
available to the Former Husband.
On appeal, the Former Husband argues the trial court erred in

awarding attorney’s fees because the trial court found he did not have



Headnotes and indexes are copyrighted and may not be duplicated by photocopying, printing,
or other means without the express permission of the publishers. 1-800-351-0917

DISTRICT COURTS OF APPEAL 45 Fla. L. Weekly D781

the present ability to pay the Former Wife’s attorney’s fees. The
Former Husband concedes that, as a general rule, attorney’s fees may
be awarded as a sanction in civil contempt proceedings without
findings as to the parties’ need and ability to pay. However, as
acknowledged by the trial court, the Former Wife’s motions were
brought pursuant to chapter 61, and the fees were not due to a
sanction. We agree.

The Former Wife responds that the Former Husband has already
appealed this order, and this Court affirmed in Johansson v.
Johansson, 2019 WL 5654534, at *1 (Fla. 4th DCA Oct. 31, 2019).
As such, the Former Wife argues that the attorney’s fees and costs
issue is moot and should be dismissed or affirmed. We reject the
Former Wife’s argument because the order that was appealed in the
previous appeal included only a finding of entitlement to fees and did
not set an amount of fees. See Card v. Card, 122 So. 3d 436, 437 (Fla.
2d DCA 2013) (holding that an order that determines only the right to
attorney’s fees without setting the amount is a nonfinal, nonappealable
order). Accordingly, this Court’s per curiam affirmance did not decide
any attorney’s fees issues because the fees issue was not appealable at
that time. See Bloco, Inc. v. Porterfield Oil Co., Inc., 990 So. 2d 578,
581 (Fla. 2d DCA 2008) (holding that per curiam affirmance of final
judgment that reserved jurisdiction to tax costs and attorney’s fees
“neither directly nor implicitly decided any question about attorney’s
fees[,]” and thus the respondent could not “now seriously contend that
we previously decided the issue”).

When an action is instituted under chapter 61, Florida Statues,
section 61.16(1) governs the imposition of fees and costs.
Worthington v. Harty, 677 So. 2d 1371, 1372 (Fla. 4th DCA 1996).
Section 61.16(1) provides, in relevant part:

The court may from time to time, after considering the financial

resources of both parties, order a party to pay a reasonable amount for
attorney’s fees, suit money, and the cost to the other party of maintain-
ing or defending any proceeding under this chapter, including
enforcement and modification proceedings and appeals.
In sum, when a party makes a claim for attorney’s fees and costs

under chapter 61, the court must consider need and ability to pay
before the court can order payment of attorney’s fees in contempt
proceedings incident to enforcing orders relating to support or
custody. See Zahringer v. Zahringer, 813 So. 2d 181, 182 (Fla. 4th
DCA 2002) (reversing award of attorney’s fees because the record
showed no evidence of the former wife’s need for reimbursement of
fees in proceeding instituted under chapter 61); Worthington, 677 So.
2d at 1372 (reversing award of attorney’s fees for trial court’s failure
to consider ability to pay and need before ordering payment to wife in
contempt proceedings instituted under chapter 61).

Here, both of the Former Wife’s motions to enforce, for contempt,
and for sanctions requested an award of attorney’s fees pursuant to
section 61.16, Florida Statutes. Moreover, the Former Wife specifi-
cally argued she had the need, and the Former Husband had the ability
to pay her attorney fees. Finally, in awarding fees, the trial court stated
that in its prior order determining the Former Wife’s entitlement to
fees and costs, it specified her entitlement to said fees was not due to
a sanction.

Before awarding the Former Wife her attorney’s fees, the trial
court was required to find, inter alia, that the Former Husband had the
financial ability to pay the fees. In fact, the trial court found the
opposite to be the case when it concluded that there was no “substan-
tial competent evidence to establish that the Former Husband has the
present ability to pay the Former Wife’s attorney’s fees in a lump sum
or through a payment plan . . . [and] no evidence of any liquid assets
available to the Former Husband.” Even though the trial court
considered need and ability to pay, it nevertheless abused its discretion
in awarding fees when it found the Former Husband had no ability to

pay. See St. Pierre v. Greenberg, 697 So. 2d 218, 219 (Fla. 4th DCA
1997) (reversing order awarding attorney’s fees against ex-husband
when “trial court stated on the record that it did not know how [he]
could pay all the amounts assessed against him”).

Accordingly, we reverse the judgment awarding the Former Wife
her attorney’s fees and costs.

Affirmed in part, reversed in part. (GROSS and MAY, JJ., concur.)

*        *        *

Contracts—Attorney’s fees—Amount—Evidence—Action to recover
attorney’s fees due under law firm’s contract for legal services—Trial
court did not err in awarding amount of damages without the presenta-
tion of expert testimony as to the reasonableness of the fees—Expert
testimony is not necessary to support an award of fees as compensatory
damages where previously incurred attorney’s fees are being sought in
a separate contract action against client

RAMBLEWOOD EAST CONDOMINIUM ASSOCIATION, INC., a Florida non-
profit corporation, Appellant, v. KAYE BENDER REMBAUM, P.L., a Florida
professional limited liability company, f/k/a ROBERT KAY & ASSOCIATES, P.A.,
Appellee. 4th District. Case No. 4D19-166. April 1, 2020. Appeal from the Circuit
Court for the Seventeenth Judicial Circuit, Broward County; Sandra Perlman, Judge;
L.T. Case No. CACE12-030318 (04). Counsel: Robert E. Ferencik, Jr. and Laura A.
Baker of Ferencik Libanoff Brandt Bustamante & Goldstein, P.A., Fort Lauderdale, for
appellant. Gerard S. Collins and Jeffrey D. Green of Kaye Bender Rembaum, P.L.,
Pompano Beach; Bartosz A. Ostrzenski of Ostrzenski & Striklin, P.A., Boca Raton; and
Robin Bresky of the Law Offices of Robin Bresky, Boca Raton for appellee.

(PER CURIAM.) Appellant challenges a final judgment entered in
favor of the appellee law firm for attorney’s fees due under the firm’s
contract with appellant to provide legal services. Competent substan-
tial evidence supports the amount of the court’s award, as well as the
court’s finding that appellant breached its contract with the firm.
Appellant also claims that the court erred in awarding the amount of
damages when the firm did not present any expert testimony as to the
reasonableness of the fees. However, expert testimony is not neces-
sary to support an award of fees as compensatory damages, where
previously incurred attorney’s fees are being sought in a separate
contract action against a client. Rodriguez v. Altomare, 261 So. 3d
590, 592 (Fla. 4th DCA 2018), cert. den., 2019 WL 2261369 (Fla.
May 28, 2019) (“Attorney sought the previously incurred attorney’s
fees as an element of compensatory damages in his breach of contract
action against [c]lient. Accordingly, [a]ttorney was not required to
present an independent expert witness to establish the reasonableness
of the fees.”). As the judgment was for compensatory damages for
breach of contract, no expert was needed.

Affirmed. (WARNER, KLINGENSMITH and KUNTZ, JJ.,
concur.)

*        *        *

Criminal law—Search and seizure—Warrantless blood draw from
unconscious driver suspected of driving under the influence—Re-
manded to trial court so that defendant may be given the opportunity
to demonstrate that his blood would not have been drawn if police had
not been seeking blood alcohol content information, and that police
could not have reasonably judged that a warrant application would
interfere with other pressing needs or duties

BYRON MCGRAW, Appellant, v. STATE OF FLORIDA, Appellee. 4th District.
Case No. 4D17-232. April 1, 2020. Appeal from the County Court for the Fifteenth
Judicial Circuit, Palm Beach County; Leonard Hanser, Judge; L.T. Case No. 50-2016-
CT013594-AXXX-NB. Counsel: Carey Haughwout, Public Defender, and Benjamin
Eisenberg, Assistant Public Defender, West Palm Beach, for appellant. Ashley Moody,
Attorney General, Tallahassee, and Richard Valuntas, Assistant Attorney General,
West Palm Beach, for appellee.

ON REMAND FROM THE 
FLORIDA SUPREME COURT

[Prior report at 43 Fla. L. Weekly D1122b]
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(KUNTZ, J.) On March 21, 2018, we answered in the affirmative the
following rephrased question from the county court:

Under the Fourth Amendment, may a warrantless blood draw of an

unconscious person, incapable of giving actual consent, be pursuant
to section 316.1932(1)(c), Florida Statutes (2016) (“Any person who
is incapable of refusal by reason of unconsciousness or other mental
or physical condition is deemed not to have withdrawn his or her
consent to [a blood draw and testing].”), so that an unconscious
defendant can be said to have “consented” to the blood draw?
McGraw v. State (McGraw I), 245 So. 3d 760, 762 (Fla. 4th DCA

2018) (alteration in original). Based on our answering the rephrased
certified question in the affirmative, we affirmed the county court’s
denial of the Defendant’s motion to suppress.1 Id. Later, we certified
a question of great public importance to the Florida Supreme Court.
Id. at 777-78 (on motion for certification of question).

While the appeal from our certified question was pending in the
Florida Supreme Court, the United States Supreme Court considered
“a materially indistinguishable issue relating to a similar Wisconsin
statute and vacated the Wisconsin Supreme Court’s decision, which
had analyzed the Fourth Amendment issue using the ‘consent’
framework of the statute.” McGraw v. State (McGraw II), No. SC18-
792, 2019 WL 6333909, at *1 (Fla. Nov. 27, 2019) (citing Mitchell v.
Wisconsin, 139 S. Ct. 2525, 2531-32, 2539 (2019)).

In Mitchell, the United States Supreme Court issued a plurality
opinion written by Justice Alito, and joined by three justices, that
concluded:

When police have probable cause to believe a person has committed

a drunk-driving offense and the driver’s unconsciousness or stupor
requires him to be taken to the hospital or similar facility before police
have a reasonable opportunity to administer a standard evidentiary
breath test, they may almost always order a warrantless blood test to
measure the driver’s BAC without offending the Fourth Amendment.

Mitchell, 139 S. Ct. at 2539 (plurality opinion). But the plurality did
“not rule out the possibility that in an unusual case a defendant would
be able to show that his blood would not have been drawn if police had
not been seeking BAC information, and that police could not have
reasonably judged that a warrant application would interfere with
other pressing needs or duties.” Id. (plurality opinion). Because
Mitchell did not have an opportunity to present that argument in the
trial court, the United States Supreme Court vacated the Wisconsin
Supreme Court’s decision and remanded the case for further proceed-
ings. Id. (plurality opinion).

Justice Thomas concurred in the Court’s judgment. Id. He
explained that the Court adopted a “difficult-to-administer rule” and
that a per se rule allowing a warrantless blood draw from an uncon-
scious driver was the “better” way to resolve the case. Id. (Thomas, J.,
concurring in judgment) (quoting Birchfield v. North Dakota, 136 S.
Ct. 2160, 2197 (2016) (Thomas, J., concurring in judgment in part and
dissenting in part)). He concurred only in the judgment in Mitchell
because the plurality “adopt[ed] a rule more likely to confuse than
clarify.” Id. at 2541 (Thomas, J., concurring in judgment).

Justice Sotomayor dissented, joined by Justices Ginsburg and
Kagan. Id. She wrote that “the plurality needlessly casts aside the
established protections of the warrant requirement in favor of a brand
new presumption of exigent circumstances that Wisconsin does not
urge[ ] . . . .” Id. (Sotomayor, J., dissenting).

Finally, Justice Gorsuch dissented on different grounds, explaining
that he “would have dismissed this case as improvidently granted and
waited for a case presenting the exigent circumstances question.” Id.
at 2551 (Gorsuch, J., dissenting).

After the United States Supreme Court issued its judgment in
Mitchell, the Florida Supreme Court vacated McGraw I. McGraw II,
2019 WL 6333909, at *3. The Florida Supreme Court held that
“[b]ecause this case falls squarely within the rule announced in

Mitchell, the warrantless blood draw in this case appears to be legal.”
Id. But, “[c]onsistent with Mitchell,” the court also

remand[ed] with directions that the case be remanded to the County

Court of Palm Beach County so that McGraw can be given an
opportunity to demonstrate that his blood would not have been drawn
if police had not been seeking BAC information, and that police could
not have reasonably judged that a warrant application would interfere
with other pressing needs or duties.

Id.
As directed, we remand this case to the county court for further

proceedings not inconsistent with the Florida Supreme Court’s
opinion.

Remanded for further proceedings. (GROSS and GERBER, JJ.,
concur.)
))))))))))))))))))

1Judge Gross dissented from our holding in McGraw I. 245 So. 3d at 770 (Gross,
J., dissenting in part, concurring in part). But he concurred in the Court’s decision to
grant the motion to certify the question as one of great public importance. Id. at 778 n.1
(on motion for certification of question).

*        *        *

BOBBY J. NAPIER, Appellant, v. FLORIDA PAROLE COMMISSION and
DEPARTMENT OF CORRECTIONS, Appellees. 4th District. Case No. 4D20-65.
April 1, 2020. Appeal from the Circuit Court for the Fifteenth Judicial Circuit, Palm
Beach County; John S. Kastrenakes, Judge; L.T. Case No. 50-2019-CA010964-
XXXX-MB. Counsel: Bobby J. Napier, Pahokee, pro se. No appearance required for
appellee.

(PER CURIAM.) Affirmed. See Duncan v. Moore, 754 So. 2d 708
(Fla. 2000) (recognizing that the conditional release statute does not
violate the double jeopardy, due process, or ex post facto clauses);
Fleming v. State, 697 So. 2d 1322 (Fla. 5th DCA 1997) (acknowledg-
ing that there is no entitlement to credit for time spent on conditional
release). (LEVINE, C.J., GROSS and CIKLIN, JJ., concur.)

*        *        *

ALEXEI RASIN, Appellant, v. 2080 OCEAN DRIVE CONDOMINIUM ASSOCIA-
TION, INC., Appellee. 4th District. Case No. 4D18-3743. April 1, 2020. Appeal from
the Circuit Court for the Seventeenth Judicial Circuit, Broward County; Jeffrey R.
Levenson, Judge; L.T. Case No. 18-006999. Counsel: Alexei Rasin, North Miami
Beach, pro se. Therese A. Savona of Cole, Scott & Kissane, P.A., Orlando, Devang
Desai and Emily C. Smith of Gaebe, Mullen, Antonelli & DiMatteo, P.A., Coral
Gables, for appellee.

(PER CURIAM.) Affirmed. See Applegate v. Barnett Bank of Tallahassee, 377 So. 2d
1150 (Fla. 1979). (CONNER, FORST and KLINGENSMITH, JJ., concur.)

*        *        *

Criminal law—Juveniles—Search and seizure—Error to grant motion
to suppress evidence where trial court used subjective test and made
issue of pretext the basis of its decision—Officers had probable cause
to stop and search juvenile after viewing juvenile violate pedestrian
traffic statute, section 316.130(4)

STATE OF FLORIDA, Appellant, v. D. M. M., a Child, Appellee. 1st District. Case
No. 1D19-2293. April 1, 2020. On appeal from the Circuit Court for Duval County.
Suzanne Bass, Judge. Counsel: Ashley Moody, Attorney General, and Benjamin Louis
Hoffman, Assistant Attorney General, Tallahassee, and Connor Larkin, Assistant State
Attorney, Jacksonville, for Appellant. Andy Thomas, Public Defender, and Jasmine
Quintera Russell, Assistant Public Defender, Tallahassee, for Appellee.

(B.L. THOMAS, J.) We reverse the trial court’s erroneous grant of
Appellee’s motion to suppress evidence where the trial court used the
subjective test and made the issue of pretext the basis of its decision to
grant the motion to suppress. See State v. Williams, 119 So. 3d 544,
545 (Fla. 1st DCA 2013) (“[W]hether the stop was pretextual is
irrelevant as long as the officers had probable cause to believe a
violation of law had occurred.”). Here, the officer had probable cause
to stop and search Appellee after viewing Appellee violate a pedes-
trian traffic statute, section 316.130(4), Florida Statutes (2018). See id.
at 545 (holding that officer had probable cause to stop based on
violation of section 316.130(4), Florida Statutes (2012)). Accord-
ingly, the trial court erred by granting the motion to suppress.
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REVERSED and REMANDED. (LEWIS and NORDBY, JJ.,
concur.)

*        *        *

Criminal law—New trial—Proper standard—Appeals—Claim that
trial court applied incorrect legal standard in denying defendant’s
motion for new trial was not preserved for appeal where defendant did
not object or seek clarification—Even if issue had been preserved,
there was no error because nothing in the trial court’s ruling suggested
that it applied the incorrect standard

MICHAEL ANTHONY BARR, JR., Appellant, v. STATE OF FLORIDA, Appellee.
1st District. Case No. 1D19-398. April 1, 2020.  On appeal from the Circuit Court for
Duval County. Mark Borello, Judge. Counsel: Andy Thomas, Public Defender, and
Kevin Steiger, Assistant Public Defender, Tallahassee, for Appellant. Ashley Moody,
Attorney General, and Sharon S. Traxler, Assistant Attorney General, Tallahassee, for
Appellee.

(PER CURIAM.) Michael Anthony Barr, Jr., appeals his judgment
and sentences for armed robbery and grand theft auto. He argues that
the trial court applied the incorrect legal standard in denying his
motion for new trial. We affirm for the reasons that follow.

After the jury returned its guilty verdict, Barr moved for a new trial
on the following grounds:

1. This Court erred in sustaining the State’s objection to Asked and

Answered when defense was crossing the victim . . . .
2. This Court erred in not granting Defendant’s Motion for

Judgment of Acquittal made at the close of the State’s case.
3. This Court erred in not granting Defendant’s Motion for

Judgment of Acquittal made at the close of all the evidence.
4. The Jury failed to review any evidence in this case.
5. The verdict is contrary to the weight of the evidence.
6. The verdict is contrary to the law.

At the ensuing hearing, defense counsel stated she had “no other

argument on behalf of the defendant,” and the trial court denied the
motion as follows:

Okay. The Court will rely on the rulings that I made during the trial

and again reviewing it at this stage the Court finds no reason to disturb
any of those rulings and based on the Court’s review of the motion
and, again, at this stage the Court will deny the motion for new trial.
Barr did not object or seek clarification on the standard applied by

the trial court. Instead, he argues for the first time on appeal that the
trial court improperly applied the sufficiency of the evidence standard
in ruling on his motion for new trial on the ground that the verdict was
contrary to the weight of the evidence.

We review de novo the issue of whether the trial court applied the
correct standard in ruling on a motion for new trial. Jordan v. State,
244 So. 3d 1178, 1179 (Fla. 1st DCA 2018). A trial court must
evaluate whether a jury’s verdict is contrary to the weight of the
evidence, and essentially act as an additional juror, in ruling on a
motion for new trial, whereas it must apply the sufficiency of the
evidence standard in ruling on a motion for judgment of acquittal. Id.
It is reversible error to use the wrong standard. Id. However, the
potential that the trial court used the incorrect standard in denying a
motion for new trial does not constitute fundamental error, and when
the appellant fails to preserve the issue and it is unclear whether the
court used the wrong standard, we must affirm. Kline v. State, 274 So.
3d 525, 526 (Fla. 1st DCA 2019) (affirming where the trial court
denied the motion stating, “[t]he motion for new trial is denied for
reasons stated on the record during trial” because the appellant did not
object or seek clarification); see also Knighton v. State, 45 Fla. L.
Weekly D250 (Fla. 1st DCA Jan. 31, 2020) (affirming upon finding
that the appellant failed to preserve his argument that the trial court
applied the incorrect legal standard in denying his motion for new trial
where it stated, “All right. With nothing more to consider, I mean, I
dealt with these issues at trial, and I don’t know that I can—there’s
anything that would change my mind. I think there was sufficient

evidence on all three counts to support the verdict of guilty and actual
possession” and he did not object or seek clarification); Williams v.
State, 278 So. 3d 226 (Fla. 1st DCA 2019).

In moving for a new trial, Barr challenged several of the trial
court’s rulings during the trial, in addition to asserting that the verdict
was contrary to the weight of the evidence. The trial court gave no
indication of what standard(s) it utilized in denying the motion. The
trial court denied the motion stating that it saw no reason to disturb the
rulings it had made during the trial and it was denying the motion for
new trial based on its review thereof. The referenced rulings clearly
pertained to the State’s sustained objection and Barr’s denied motions
for judgment of acquittal, and the remaining grounds of the motion for
new trial were denied without further comment. Barr did not object or
seek clarification and, therefore, failed to preserve the issue for
appeal.

Moreover, even if the issue had been preserved, we would find no
error because nothing in the trial court’s ruling suggests that it applied
the incorrect standard. See Moreland v. State, 253 So. 3d 1245, 1246-
47 (Fla. 1st DCA 2018) (rejecting the appellant’s argument that the
trial court applied the incorrect standard where it denied his motion for
new trial stating, “The Court will rely on the rulings previously made
in this case, and I will deny the motion for new trial at this time”
because the first part of the statement corresponded to the challenges
in the motion to the court’s previous rulings and the second part
simply denied the motion without comment and nothing in the
summary denial suggested that the court applied the incorrect
standard); see also Franklin v. State, 286 So. 3d 962, 963-67 (Fla. 1st
DCA 2020) (finding no error where the trial court denied the motion
for new trial stating, “And I will based upon my review of the motion
for new trial and my memory of the trial itself and the argument
previously made at trial with the same issue as well as the arguments
made today I will stand by my previous ruling and my reasons for
those rulings, and I will deny defendant’s motion for new trial. Based
upon those previous rulings and my reasons for the same I stand by
those, and I am going to enter an order at this time denying the Motion
for New Trial”); Bell v. State, 248 So. 3d 208, 209-10 (Fla. 1st DCA
2018) (“Bell raised both sufficiency-of-the-evidence and weight-of-
the-evidence arguments in his new-trial motions. While the judges’
oral rulings only addressed the standard for the sufficiency arguments,
it does not follow that the judges applied the sufficiency standard to
the weight-of-the-evidence arguments. [Citation omitted] The judges
had separate legal issues before them, and the record does not suggest
that they applied the same standard to both.”).

Therefore, we affirm Barr’s judgment and sentences.
AFFIRMED. (LEWIS, B.L. THOMAS, and NORDBY, JJ.,

concur.)

*        *        *

Criminal law—Discovery—State’s failure to comply—False impris-
onment—Jury instructions—Lesser included offenses—Trial court did
not abuse its discretion by denying motion for mistrial based on alleged
discovery violation by the state—No discovery violation occurred
where, although victim testified about additional circumstances
concerning her post-incident meeting with defendant, there was not a
material change in her testimony from the testimony she gave in her
deposition when asked specific narrow questions by defense counsel—
No error in failing to instruct jury on battery as permissive lesser
included offense of false imprisonment where statutory elements of
battery were not alleged in false imprisonment count of information—
While there was evidence adduced at trial that defendant battered
victim, those actions formed the basis of felony battery count whereas
alleged false imprisonment was based upon threats defendant made

ANTHONY DEVON EARNEST, Appellant, v. STATE OF FLORIDA, Appellee. 1st
District. Case No. 1D18-5244. April 1, 2020. On appeal from the Circuit Court for Leon
County. Angela C. Dempsey, Judge. Counsel: Andy Thomas, Public Defender, and
David A. Henson, Assistant Public Defender, Tallahassee, for Appellant. Ashley
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Moody, Attorney General, and Benjamin L. Hoffman, Assistant Attorney General,
Tallahassee, for Appellee.

(PER CURIAM.) Appellant, Anthony Devon Earnest, appeals his
convictions and sentences for sexual battery, battery, and false
imprisonment. He argues that the trial court erred in denying his
motion for mistrial that was based on an alleged discovery violation
by the State and in refusing to instruct the jury on battery as a permis-
sive lesser included offense of false imprisonment. For the reasons
that follow, we affirm.

The State charged Appellant with three counts of sexual battery,
false imprisonment, and felony battery for actions he allegedly
perpetrated upon the victim, with whom he had previously had a
relationship. In the false imprisonment count, the State alleged that
Appellant “did unlawfully forcibly, by threat, or secretly confine,
abduct, imprison, or restrain [the victim], without lawful authority and
against her will.” Prior to trial, the defense took the victim’s deposi-
tion, during which defense counsel asked her whether, following
Appellant’s arrest, she ever went with him to the same motel where the
two used to go to have sex, to which she replied, “Yes.” When asked
how many times this occurred, she replied, “One.” When asked if she
ever had sex with Appellant again, the victim replied, “No.” During
trial, the victim testified that, prior to going to the motel, she was at a
tire store owned by Appellant’s cousin. While she was there, Appel-
lant went to the store. At some point during the encounter, Appellant
apologized and asked the victim to drop the charges against him.
Defense counsel moved for a mistrial, arguing that the State, which
was made aware of the additional testimony the day before trial,
committed a discovery violation by not informing Appellant of a
material change in the victim’s testimony. The trial court denied the
motion, finding that no violation occurred. The trial court later denied
Appellant’s request to have the jury instructed on battery as a
permissive lesser included offense of false imprisonment. The jury
found Appellant guilty of the lesser included offense of battery on the
first two sexual battery counts, guilty as charged on the third sexual
battery count and the false imprisonment count, and guilty of
misdemeanor battery on the felony battery count. This appeal
followed.

Appellant first contends that the trial court erred in denying his
motion for mistrial that was based upon an alleged discovery violation
by the State. See Curry v. State, 1 So. 3d 394, 397-98 (Fla. 1st DCA
2009) (noting that whether a discovery violation occurred may be a
factual issue or present a question of law and holding that “if a
discovery violation has occurred, the trial court is required by law to
grant a Richardson1 hearing”). As Appellant asserts, a motion for
mistrial can preserve a discovery violation claim if the motion
reasonably informs the court of the nature of the complaint. See Smith
v. State, 7 So. 3d 473, 506 (Fla. 2009).

We find no abuse of discretion in the trial court’s denial of Appel-
lant’s motion for mistrial. See Mendoza v. State, 964 So. 2d 121, 131
(Fla. 2007) (noting that a trial court’s ruling on a motion for mistrial
is reviewed for an abuse of discretion). Although the victim testified
at trial about additional circumstances concerning her post-incident
meeting with Appellant, there was not a material change in her
testimony from the testimony she gave in her deposition when asked
specific and narrow questions by defense counsel. As such, no
discovery violation occurred. See Andres v. State, 254 So. 3d 283, 293
(Fla. 2018) (explaining that the “[f]ailure to disclose an oral statement
which constitutes a material change to a witness’s recorded statement
is a discovery violation that triggers a full Richardson hearing” and
that while “material change” has not been specifically defined, some
examples are obvious, such as when a witness’s trial testimony
transforms him or her from a “who didn’t see anything” witness into
the only eyewitness to the crime); State v. McFadden, 50 So. 3d 1131,

1133-34 (Fla. 2010) (determining that because a witness’s earlier
statement was not inconsistent with anything the witness said in her
deposition or in any other recorded statement, it did not materially
alter a prior written or recorded statement).  Cf. Scipio v. State, 928 So.
2d 1138, 1150 (Fla. 2006) (holding that the State committed a
discovery violation based upon the material change in testimony of
the medical examiner’s investigator where the investigator recanted
his deposition testimony at trial about a gun being found underneath
the victim’s body); Washington v. State, 151 So. 3d 544, 546 (Fla. 1st
DCA 2014) (holding that a discovery violation occurred based upon
a material change in a witness’s testimony where the witness was
going to testify at trial that the appellant had never lived with her,
whereas she testified in her deposition that the appellant lived with
her); Cliff Berry, Inc. v. State, 116 So. 3d 394, 417 (Fla. 3d DCA 2012)
(noting that a State witness contended in his pretrial sworn statement
and deposition that the defendants began stealing jet fuel in June 2002
while he testified at trial that the theft of jet fuel began much earlier
and holding that the State had a duty to disclose the material change in
testimony).2

In his second and final issue, Appellant argues that the trial court
erred in not instructing the jury on battery as a permissive lesser
included offense of false imprisonment. A trial court must give a jury
instruction on a permissive lesser included offense if the following
two conditions are met: (1) the indictment or information must allege
all the statutory elements of the permissive lesser included offense,
and (2) there must be some evidence adduced at trial to establish all of
the elements. See Anderson v. State, 45 Fla. L. Weekly S84 (Fla. Mar.
5, 2020); Khianthalat v. State, 974 So. 2d 359, 361 (Fla. 2008).
Neither of these elements was satisfied in this case. The offense of
battery occurs when a person “[a]ctually and intentionally touches or
strikes another person against the will of the other” or “[i]ntentionally
causes bodily harm to another person.” § 784.03(1)(a)1.-2., Fla. Stat.
(2016). As the State contends, it did not expressly allege either of these
elements in the false imprisonment count. See Anderson, 45 Fla. L.
Weekly at S86 (holding that the trial court did not err in denying the
defendant’s request for an instruction on a permissive lesser included
offense where the information did not allege an essential element of
the lesser included offense); Farley v. State, 740 So. 2d 5, 6 (Fla. 1st
DCA 1999) (noting that the elements of a lesser offense must be
alleged specifically, not through inference). Moreover, while there
was evidence adduced at trial that Appellant battered the victim by
pulling her hair and choking her, those actions formed the basis of the
felony battery count, whereas the alleged false imprisonment was,
according to the prosecutor during the charge conference, based upon
threats Appellant made to the victim. As such, the trial court did not
err in denying Appellant’s request for the battery instruction.

Accordingly, we affirm.
AFFIRMED. (LEWIS, B.L. THOMAS, and NORDBY, JJ.,

concur.)
))))))))))))))))))

1Richardson v. State, 246 So. 2d 771 (Fla. 1971).
2In reaching our decision, we are cognizant of the rule that “where the State fails to

disclose to the defendant, prior to trial, the substance of any oral statement allegedly
made by the defendant, then the State has committed a discovery violation and the trial
court must conduct a Richardson hearing upon learning of the possible violation.” State
v. Evans, 770 So. 2d 1174, 1179 (Fla. 2000) (noting that Florida Rule of Criminal
Procedure 3.220(b)(1)(C) requires the State to disclose to a criminal defendant the
“substance of any oral statements made by the defendant” and that rule 3.220(j)
imposes a continuing duty to disclose). However, Appellant’s motion for mistrial was
based upon the State’s alleged duty to disclose a material change in the victim’s
testimony, not its duty to disclose any statements made by Appellant. See Stevenson v.
State, 234 So. 3d 828, 830 (Fla. 1st DCA 2017) (noting that a litigant must make a
timely and contemporaneous objection and must state the legal ground for the objection
because doing so puts the trial court on notice that error may have been committed and
provides it with an opportunity to correct it). Nor has that specific argument been made
on appeal. See Rosier v. State, 276 So. 3d 403, 406 (Fla. 1st DCA 2019) (noting that an
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appellate court is not at liberty to address issues that were not raised by the parties).

*        *        *

HECKMAN’S INSURANCE GROUP, LLC and JASON W. HECKMAN, Petitioners,
v. CRAIG JERNIGAN ENTERPRISES, LLC, individually and derivatively on behalf
of AMERICAN HERITAGE FINANCIAL, LLC, Respondents. 1st District. Case No.
1D19-1429. April 1, 2020. Petition for Writ of Certiorari—Original Jurisdiction.
Counsel: Jeremy C. Branning, Daniel E. Harrell, and Andrew M. Spencer, of Clark
Partington, Pensacola, for Petitioners. Robert O. Beasley, Dewitt D. Clark, and Phillip
A. Pugh of Litvak Beasley Wilson & Ball LLP, Pensacola, for Respondents.

(B.L. THOMAS, J.) The petition for writ of certiorari is dismissed for
lack of jurisdiction. See Fla. R. App. P. 9.100(c)(1); see Panama City
Gen. P’ship v. Godfrey Panama City Inv., LLC, 109 So. 3d 291, 292
(Fla. 1st DCA 2013) (finding that a motion for reconsideration of a
nonfinal order does not toll the 30-day time limit for appeal); see
Caldwell v. Wal-Mart Stores, Inc., 980 So. 2d 1226, 1229 (Fla. 1st
DCA 2008) (dismissing the petition for writ of certiorari because
untimely appeal could not be revived by obtaining a new order to the
same effect as the original and because there was no material change
between the original order and the denial of the motion for reconsider-
ation).

DISMISSED. (WOLF and ROBERTS, JJ., concur.)

*        *        *

DERICK A. CANNON, Appellant, v. STATE OF FLORIDA, Appellee. 1st District.
Case No. 1D19-1776. April 1, 2020. On appeal from the Circuit Court for Escambia
County. Edward P. Nickinson, Judge. Counsel: Andy Thomas, Public Defender, and
Megan Long, Assistant Public Defender, Tallahassee, for Appellant. Ashley Moody,
Attorney General, Tallahassee, for Appellee.

(PER CURIAM.) AFFIRMED. See Leonard v. State, 760 So. 2d 114,
119 (Fla. 2000) (requiring district courts to summarily affirm, rather
than dismiss, frivolous appeals taken after entry of plea). (RAY, C.J.,
and ROWE and TANENBAUM, JJ., concur.)

*        *        *

Appeals—Partial final judgment—Jurisdiction—Order on appeal is
not an appealable partial final judgment where order is not one that
disposes of a separate and distinct cause of action that is not interde-
pendent with other pleaded claims

FAIRWAY OAKS COMMUNITY, Appellant, v. HABITAT FOR HUMANITY OF
JACKSONVILLE, INC. and CITY OF JACKSONVILLE, FLORIDA, Appellees. 1st
District. Case No. 1D20-0146. April 2, 2020. On appeal from the Circuit Court for
Duval County. Katie L. Dearing, Judge. Counsel: Melissa A. Giasi and Erin M. Berger
of Giasi Law, P.A., Tampa, for Appellant. Esther E. Galicia of Fowler White Burnett,
P.A., Miami, for Appellee Habitat for Humanity of Jacksonville, Inc. No appearance
for Appellee City of Jacksonville, Florida.

(PER CURIAM) The Court has determined that the order on appeal
is not “one that disposes of a separate and distinct cause of action that
is not interdependent with other pleaded claims.” Fla. R. App. P.
9.110(k). Therefore, the order does not constitute a partial final
judgment subject to immediate review pursuant to Florida Rule of
Appellate Procedure 9.110(k). Accordingly, Appellee’s motion to
dismiss is granted and the appeal is dismissed for lack of jurisdiction.
(ROBERTS, ROWE, and BILBREY, JJ., concur.)

*        *        *

Criminal law—Immunity—Stand Your Ground law—Prohibition—
Petition for writ of prohibition following denial of defendant’s motion
to dismiss attempted murder charges on immunity grounds—Because
there is competent, substantial evidence to support trial court’s
findings, petition is denied on the merits

DARRELL WILSON, Petitioner, v. STATE OF FLORIDA, Respondent. 1st District.
Case No. 1D19-2996. April 2, 2020. Petition for Writ of Prohibition—Original
Jurisdiction. Counsel: Yvens Pierre-Antoine of Florida Justice Group, LLC,
Gainesville, for Petitioner. Ashley Moody, Attorney General, and Robert “Charlie”
Lee, Assistant Attorney General, Tallahassee, for Respondent.

(RAY, C.J.) Darrell Wilson petitions this Court for a writ of prohibi-
tion following the denial of his motion to dismiss the attempted
murder charges against him. Wilson does not dispute that he shot the
adult and child victims, but he contends he is immune from prosecu-
tion under Florida’s “Stand Your Ground” law because he acted in
self-defense. See § 776.012(2), Fla. Stat. (2017). After an immunity
hearing where the trial court made credibility calls and weighed
conflicting evidence, the court determined that the State presented
clear and convincing evidence to overcome the self-defense claim.
Because there is competent, substantial evidence supporting the trial
court’s findings, we deny the petition for writ of prohibition on the
merits. See Mederos v. State, 102 So. 3d 7, 11 (Fla. 1st DCA 2012)
(affirming denial of Stand Your Ground immunity where the
testimony below “contradict[ed] wildly” and there was competent,
substantial evidence that the defendant was not acting in self-defense
when he stabbed the victim); Spires v. State, 180 So. 3d 1175, 1180
(Fla. 3d DCA 2015) (“[S]o long as there is competent substantial
evidence to support the trial court’s findings, the reviewing court must
yield.”).

DENIED. (ROWE and TANENBAUM, JJ., concur.)

*        *        *

Criminal law—Pro se filings—Warning

MICHAEL CURTIS, Appellant, v. STATE OF FLORIDA, Appellee. 1st District. Case
No. 1D19-3063. April 2, 2020. On appeal from the Circuit Court for Duval County.
Mark Borello, Judge. Counsel: Michael Curtis, pro se, Appellant. Ashley Moody,
Attorney General, and Quentin Humphrey, Assistant Attorney General, Tallahassee,
for Appellee.

(PER CURIAM.) AFFIRMED. The Court warns the appellant that
any of his future filings that it determines to be frivolous may result in
the imposition of sanctions, including a prohibition against any further
pro se filings in this Court and a referral to the appropriate institution
for disciplinary procedures as provided in section 944.279, Florida
Statutes (2019) (providing that a prisoner who is found by a court to
have brought a frivolous or malicious suit, action, claim, proceeding,
or appeal is subject to disciplinary procedures pursuant to the rules of
the Department of Corrections). (ROBERTS, NORDBY, and
TANENBAUM, JJ., concur.)

*        *        *

DOMONIC MARQUIS CULLIVER, Appellant, v. STATE OF FLORIDA, Appellee.
1st District. Case No. 1D19-2302. April 2, 2020. On appeal from the Circuit Court for
Escambia County. Thomas V. Dannheisser, Judge. Counsel: Andy Thomas, Public
Defender, and John Stevenson, Assistant Public Defender, Tallahassee, for Appellant.
Ashley Moody, Attorney General, and Damaris E. Reynolds, Assistant Attorney
General, Tallahassee, for Appellee.

(PER CURIAM.) AFFIRMED. See McMillian v. State, 214 So. 3d
1274, 1286 (Fla. 2017) (“When placed in ‘their proper context,’ an
interrogating detective’s statements to a suspect could be understood
by a ‘rational jury’ to be ‘techniques’ used by law enforcement
officers to secure confessions.”) (quoting McWatters v. State, 36 So.
3d 613, 638 (Fla. 2010)). (KELSEY and NORDBY, JJ., and SALVA-
DOR, TATIANA R., ASSOCIATE JUDGE, concur.)

*        *        *

Criminal law—Error to impose investigative costs without introduc-
tion of any evidence

RICKY ADAMS GLASCO, Appellant, v. STATE OF FLORIDA, Appellee. 5th
District. Case No. 5D18-3415. April 3, 2020. Appeal from the Circuit Court for
Brevard County, Kelly J. McKibben, Judge. Counsel: James S. Purdy, Public Defender,
Susan A. Fagan and Nancy Ryan, Assistant Public Defenders, Daytona Beach, for
Appellant. Ashley Moody, Attorney General, Tallahassee, and Kristen L. Davenport,
Assistant Attorney General, Daytona Beach, for Appellee.

(PER CURIAM.) Appellant argues, inter alia, that the trial court erred
in denying his Florida Rule of Criminal Procedure 3.800(b) motion to
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strike investigative costs, which were imposed without the introduc-
tion of any evidence. We agree and remand for the trial court to strike
the $600 “Investigative Agency Costs: Brevard County Sheriff’s
Office” imposed pursuant to section 938.27(1), Florida Statutes
(2018). See Negron v. State, 266 So. 3d 1266, 1267 (Fla. 5th DCA
2019) (“An award of investigative costs must be supported by
competent substantial evidence.” (citation omitted)). We otherwise
affirm.

AFFIRMED in part; REVERSED in part; and REMANDED with
INSTRUCTIONS. (EDWARDS, EISNAUGLE, and GROSSHANS,
JJ., concur.)

*        *        *

Dependent children—Termination of parental rights—Although evi-
dence was insufficient to establish abandonment, remaining statutory
grounds for termination and trial court’s findings related to least
restrictive means and manifest best interests of child were supported
by evidence—Remand for entry of amended final judgment terminat-
ing parental rights

R.V., MOTHER OF E.V., A CHILD, Appellant, v. DEPARTMENT OF CHILDREN
AND FAMILIES, Appellee. 5th District. Case No. 5D20-162. Opinion filed March 31,
2020. Appeal from the Circuit Court for Brevard County, Jennifer Taylor, Judge.
Counsel: Valarie Linnen, Jacksonville, for Appellant. Kelley Schaeffer, Children’s
Legal Services, Bradenton, for Appellee, Department of Children and Families.
Thomasina F. Moore, Statewide Director of Appeals, and Joanna Summers Brunell,
Senior Attorney, Appellate Division, Statewide Guardian ad Litem Office, Tallahassee,
for Guardian ad Litem Program.

(PER CURIAM.) R.V. (“Mother”) appeals the final judgment
terminating her parental rights to E.V. Mother’s sole argument on
appeal is that the evidence was insufficient to establish abandonment
pursuant to section 39.806(1)(b), Florida Statutes (2019). While we
agree with Mother on that point, abandonment was just one of the five
statutory grounds underlying the trial court’s termination of Mother’s
parental rights. Mother admits that the remaining four statutory
grounds for termination, as well as the trial court’s findings related to
the least restrictive means and manifest best interests, are supported by
the evidence.

“Because [the Department of Children and Families] was required
to prove only one statutory ground for termination, we do not need to
address whether the trial court correctly relied on other grounds for
termination.” D.G. v. Dep’t of Child. & Fams., 250 So. 3d 871 (Fla.
5th DCA 2018). Accordingly, we affirm the final judgment terminat-
ing Mother’s parental rights to E.V. but reverse as to the finding of
abandonment and remand for entry of an amended final judgment. See
D.H. v. Dep’t of Child. & Fams., 211 So. 3d 351, 352 (Fla. 5th DCA
2017); J.L. v. Dep’t of Child. & Fams., 143 So. 3d 1158 (Fla. 5th DCA
2014).

AFFIRMED in part; REVERSED in part; REMANDED with
instructions. (COHEN, LAMBERT and WALLIS, JJ., concur.)

*        *        *

Criminal law—Double jeopardy—Separate convictions for resisting
officer with violence and resisting without violence violated double
jeopardy where convictions flowed from single criminal episode

NATALIE BRUZZESE, Appellant, v. STATE OF FLORIDA, Appellee. 5th District.
Case No. 5D18-3945. April 3, 2020. Appeal from the Circuit Court for Osceola
County, Greg A. Tynan, Judge. Counsel: Matthew R. McLain, of McLain Law, P.A.,
Longwood, for Appellant. Ashley Moody, Attorney General, Tallahassee, and Kristen
L. Davenport, Assistant Attorney General, Daytona Beach, for Appellee.

(TRAVER, J.) Natalie Bruzzese appeals a final judgment finding her
guilty of resisting an officer without violence and withholding
adjudication on resisting an officer with violence. On appeal, she
raises five issues, only one of which merits discussion. Because
Bruzzese’s efforts to resist her arrest were part of a continuous
episode, her conviction for resisting without violence violates double

jeopardy.
This unfortunate incident occurred at a Radisson hotel. Due to

disruptive behavior at the hotel bar, employees asked Bruzzese—a
member of the Florida Bar—and her wife to leave the premises.
Bruzzese refused, yelling and using profane language. The hotel then
trespassed them and called law enforcement to effectuate their
removal. Two sheriff’s deputies arrived and first encountered
Bruzzese sitting outside her hotel room. She was arguing with and
yelling profanities at her wife and hotel security. Bruzzese refused the
deputies’ multiple invitations to leave, so law enforcement decided to
place her under arrest.

Bruzzese refused to stand up or allow the deputies to place her in
handcuffs. She yelled that they had no right to arrest her or take her to
jail. Accordingly, they stood her up against the hallway wall. It took
both deputies to handcuff Bruzzese. They then escorted her to the
elevator, despite her continued efforts not to go. Bruzzese was yelling
vulgar obscenities in a loud voice. In the elevator, Bruzzese flailed
around and tried to pull away, causing law enforcement to push her
against the elevator wall. Two Radisson employees then led the
officers and Bruzzese from the elevator to the street. During this time,
Bruzzese continued to yell. She also stopped walking and began
dragging her feet, causing the deputies to carry her. She kicked one of
the deputies in the shin. One of the hotel employees recorded this part
of the incident on his cell phone, and the jury saw the video.

The jury found Bruzzese guilty of both resisting with violence and
resisting without violence. The trial judge, who patiently and profes-
sionally oversaw a proceeding marked by Bruzzese’s repeated
interruptions and arguments with her lawyer, spared her law license
by withholding adjudication on the felony charge of resisting with
violence. He adjudicated her guilty of the misdemeanor offense of
resisting without violence because she had a previous withhold of
adjudication on this type of charge.

A trial court may convict a defendant of both resisting arrest
without violence and resisting arrest with violence if the defendant’s
behavior constitutes two separate acts. Madison v. State, 777 So. 2d
1175, 1176 (Fla. 5th DCA 2001). However, a defendant’s continuous
resistance to an ongoing effort to arrest her constitutes a single
instance of resistance, even if several officers are involved in the
effort. Id.

Neither party raised a double jeopardy challenge with the trial
court, and accordingly, it was not asked to decide whether Bruzzese’s
conduct constituted a single episode of resisting arrest. Nevertheless,
Bruzzese may raise this issue for the first time on appeal because a
double jeopardy violation amounts to fundamental error. Honaker v.
State, 199 So. 3d 1068, 1070 (Fla. 5th DCA 2016) (citing Bailey v.
State, 21 So. 3d 147, 149 (Fla. 5th DCA 2009)).1

Bruzzese’s convictions flow from a single criminal episode. See
Vasquez v. State, 778 So. 2d 1068, 1070 (Fla. 5th DCA 2001) (citing
Wallace v. State, 724 So. 2d 1176, 1178-81 (Fla. 1998)); Williams v.
State, 959 So. 2d 790, 793 (Fla. 2d DCA 2007). Both officers were
involved in the entire incident, which continued uninterrupted from
the time they first encountered Bruzzese outside her hotel room until
they placed her in a squad car. Further, no temporal break occurred
throughout this incident, and Bruzzese did not have time to reflect and
form a new criminal intent. See R.J.R. v. State, 88 So. 3d 264, 268
(Fla. 1st DCA 2012). No intervening act interrupted her resistance.

Accordingly, because both convictions were based on Bruzzese’s
ongoing attempts to resist arrest, they violate her right against double
jeopardy. See Swilley v. State, 845 So. 2d 930, 933 (Fla. 5th DCA
2003). This matter is therefore remanded for the trial court to vacate
her misdemeanor conviction for resisting arrest without violence. See
Honaker, 199 So. 3d at 1070.

REVERSED and REMANDED. (EDWARDS and EISNAUGLE,
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JJ., concur.)
))))))))))))))))))

1Although the trial court withheld adjudication on Bruzzese’s conviction for
resisting with violence, it nevertheless qualifies as a conviction for double jeopardy
purposes. See Griffin v. State, 69 So. 3d 344, 346 (Fla. 4th DCA 2011) (citing Bolding
v. State, 28 So. 3d 956, 957 (Fla. 1st DCA 2010)).

*        *        *

Insurance—Homeowners—Storm damage—Appraisal—Insurer was
entitled to enforce insurance policy’s appraisal provision where it did
not wholly deny coverage for insureds’ claim—Insurer did not wholly
deny coverage when it took stance that policy permitted it to replace
damaged or missing shingles with shingles that did not match other
shingles on roof

STATE FARM FLORIDA INSURANCE COMPANY, Appellant, v. SPEED DRY,
INC., AS ASSIGNEE OF MAURICIO AND PATRICIA ORTIZ, Appellees. 5th
District. Case No. 5D18-3581. April 3, 2020. Nonfinal Appeal from the Circuit Court
for Orange County, Kevin B. Weiss, Judge. Counsel: Scot E. Samis, of Traub
Lieberman Straus & Shrewsberry LLP, St. Petersburg, for Appellant. David R. Heil, of
David R. Heil, P.A., Winter Park, for Appellee.

(EVANDER, C.J.) State Farm Florida Insurance Company (“State
Farm”) appeals the denial of its motion to compel appraisal. State
Farm argues that because it did not wholly deny coverage for its
insureds’ claim, it was entitled to enforce the insurance policy’s
appraisal provision. We agree.1

Mauricio and Patricia Ortizes’ residence was insured by State Farm
under a homeowner’s policy. The Ortizes filed an insurance claim
with State Farm after sustaining storm damage to their home. They
subsequently assigned their right to proceeds under the policy to
Speed Dry, Inc. Speed Dry, as assignee, filed a declaratory judgment
action against State Farm alleging that a dispute had arisen with State
Farm in regard to the repair of the Ortizes’ roof. According to Speed
Dry, it was State Farm’s position that the policy permitted it to replace
damaged or missing shingles with shingles that did not “match” the
other shingles on the roof. Speed Dry argued, on the other hand, that
the Ortizes were entitled to either matching shingles or the replace-
ment of the roof.

In response, State Farm filed a motion to compel appraisal. The
subject insurance policy provided that if the insured and insurer were
unable to agree on the amount of loss, either party could demand that
the amount of the loss be set by appraisal. The appraisal provision
further provided that if a dispute arose “regarding the extent of the
damages or whether any part of the loss [was] covered by the policy,
the appraisers [would] itemize the damages according to the scope of
the loss specified by each party.”2

In denying State Farm’s motion, the trial court found that the
determination of whether State Farm would be required to pay for
matching shingles and/or an entire new roof was a coverage question
requiring “an immediate need for declaratory judgment action . . . .”
We conclude that the trial court’s decision was inconsistent with the
Florida Supreme Court’s decision in Johnson v. Nationwide Mutual
Insurance Co., 828 So. 2d 1021, 1022 (Fla. 2002). There, the Florida
Supreme Court held that “causation is a coverage question for the
court when an insurer wholly denies that there is a covered loss and an
amount-of-loss question for the appraisal panel when an insurer
admits that there is a covered loss, the amount of which is disputed.”
Here, State Farm conceded that there was a covered loss.

This court has recently reiterated that an insurer is entitled to
enforce a policy appraisal provision where it has not wholly denied
coverage. See First Protective Ins. Co. v. Colucciello, 276 So. 3d 456
(Fla. 5th DCA 2019) (holding that where insurer paid claims for mold
damage and other interior damage to insureds’ home, but declined to
pay for certain interior damages to home, dispute was one of “amount
of the loss”; insurer entitled to compel appraisal); Underwriters at

Lloyd’s, London, ICAT Syndicate 4242 v. Sorgenfrei, 278 So. 3d 930,
931 (Fla. 5th DCA 2019) (holding that where insurer admitted
coverage for storm damage to insureds’ home, but argued that loss did
not meet required deductible, insurer entitled to compel appraisal
pursuant to policy terms; coverage was not wholly denied).

We find further support for our decision from Florida Farm
Bureau Casualty Insurance Co. v. Sheaffer, 687 So. 2d 1331 (Fla. 1st
DCA 1997), disapproved on other grounds, Allstate Insurance Co. v.
Suarez, 833 So. 2d 762 (Fla. 2002). There, the insurer and the insureds
disagreed on whether the insurer was permitted to repair the insureds’
roof by replacing only the damaged missing tiles, or whether, given
the unavailability of “matching” tiles, the insurer was required to pay
for the replacement of the insureds’ entire roof. Our sister court found
that the parties’ dispute did not involve a question of coverage, but
rather concerned the amount of the loss. 687 So. 2d at 1334.

Because State Farm did not wholly deny coverage for storm
damage to the Ortizes’ roof, it was entitled to compel appraisal
pursuant to the terms of the insurance policy. Accordingly, the trial
court erred in denying State Farm’s motion to compel appraisal.

REVERSED and REMANDED. (GROSSHANS and TRAVER,
JJ., concur.)
))))))))))))))))))

1We have jurisdiction pursuant to Florida Rule of Appellate Procedure
9.130(a)(3)(C)(iv), which provides that the district court of appeal may review a
nonfinal order that determines “the entitlement of a party to . . . an appraisal under an
insurance policy.”

2The complete language of the policy’s appraisal provision was, as follows:
Appraisal. If you and we fail to agree on the amount of loss, either party can

demand that the amount of the loss be set by appraisal. A demand for appraisal must
be in writing. You must comply with Your Duties After Loss before making a
demand.

Each party will select a qualified, disinterested appraiser and notify the other
of the appraiser’s identity within 20 days of receipt of the written demand. Each
party shall be responsible for the compensation of their selected appraiser. The two
appraisers shall then select a qualified disinterested umpire. If the two appraisers
are unable to agree upon an umpire within 15 days, you or we can ask a judge of a
court of record in the state where the residence premises is located to select an
umpire. Reasonable expenses of the appraisal and the reasonable compensation of
the umpire shall be paid equally by you and us.

The appraisers shall then set the amount of the loss. The amount of the loss is
determined by the actual cash value, market value or replacement cost of the loss
according to the applicable Loss Settlement provision. If a dispute exists regarding
the extent of the damages or whether any part of the loss Is covered by the policy,
the appraisers will itemize the damages according to the scope of the loss specified
by each party. If the appraisers submit a written report of an agreement to us, the
amount agreed upon shall be the amount of the loss. If the appraisers fail to agree
within 30 days, unless the time is extended by mutual agreement, they shall submit
their differences to the umpire. Written agreement signed by any two of these three
shall set the amount of the loss.

Appraisal is only available to determine the actual cash value, market value or
replacement cost of the loss, and has no effect on matters of coverage. Appraisal is
a non-judicial proceeding and neither party will be awarded attorney fees or be
subject to an entry of judgment in court. We do not waive any of our rights by
submitting to an appraisal.

*        *        *

Criminal law—Pro se filings—Abusive, repetitive, malicious, or
frivolous filings—Warning

ROGER DELL LEBLANC, Appellant, v. STATE OF FLORIDA, Appellee. 5th
District. Case No. 5D19-2180. Opinion filed April 3, 2020. Appeal from the Circuit
Court for Marion County, R. Gregg Jerald, Judge. Counsel: Roger Dell Leblanc,
Raiford, pro se. Ashley Moody, Attorney General, Tallahassee, and Allison Leigh
Morris, Assistant Attorney General, Daytona Beach, for Appellee.

(PER CURIAM.) This Court previously affirmed the order denying
Appellant’s petition for writ of habeas corpus in Marion County
Circuit Court Case No. 2006-CF-3929. Because it appears that
Appellant’s pro se filings are abusive, repetitive, malicious, or
frivolous, Appellant is cautioned that any further pro se filings in this
Court, asserting claims stemming from Marion County Circuit Court
Case No. 2006-CF-3929, may result in sanctions such as a bar on pro
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se filing in this Court and referral to prison officials for disciplinary
proceedings, which may include forfeiture of gain time. See §
944.279(1), Fla. Stat. (2019); State v. Spencer, 751 So. 2d 47 (Fla.
1999). (ORFINGER, EISNAUGLE and SASSO, JJ., concur.)

*        *        *

Elections—Voting rights—Convicted felons—Completion of sen-
tence—Payment of costs

RYAN AUSTIN POWERS, Appellant, v. STATE OF FLORIDA, Appellee. 5th
District. Case No. 5D19-2353. Decision filed April 3, 2020. Appeal from the Circuit
Court for Citrus County, Richard A. Howard, Judge. Counsel: James S. Purdy, Public
Defender, and Andrew Mich, Assistant Public Defender, Daytona Beach, for
Appellant. Ryan Austin Powers, Milton, pro se. Ashley Moody, Attorney General,
Tallahassee, and Kaylee D. Tatman, Assistant Attorney General, Daytona Beach, for
Appellee

(PER CURIAM.) AFFIRMED. (EVANDER, C.J., and WALLIS, J.,
concur. COHEN, J., concurs specially, with opinion.)
))))))))))))))))))
(COHEN, J., concurring specially.) On November 6, 2018, Florida
voters passed an amendment to the Florida Constitution that restores
voting rights to some convicted felons “upon completion of all terms
of sentence including parole or probation.” Art. VI, § 4(a), Fla. Const.
Our supreme court recently issued Advisory Opinion to Governor re
Implementation of Amendment 4, The Voting Restoration Amendment,
45 Fla. L. Weekly S10 (Fla. Jan. 16, 2020), which held that the phrase
“all terms” includes the repayment of all costs and fees associated with
a felon’s sentence.

Here, the trial court imposed the costs of Powers’s incarceration
pursuant to section 960.293(2)(b), Florida Statutes (2019), which
provides that a defendant incarcerated for a felony other than a capital
or life felony is liable for incarceration costs and other correctional
costs, liquidated at $50 per day. In Powers’s case, his seven-year
imprisonment resulted in incarceration costs of $127,750.1 It is clear
that absent any action from the Florida Legislature or another
constitutional amendment, Amendment 4 will not truly serve to
restore the eligibility of most felons to vote.
))))))))))))))))))

1Powers was sentenced to seven years in prison for felony fleeing or attempting to
elude and five years in prison for possession of methamphetamine.

*        *        *

Mortgage foreclosure—Verification of complaint—Rule 1.115(e) can-
not constrain or prohibit a claimant-plaintiff from delegating to its
servicer-agent the authority to verify its foreclosure complaint—
Interpreting verification requirement under this rule to prevent such
delegation of authority would improperly usurp substantive agency
law through a procedural rule change

WILMINGTON SAVINGS FUND SOCIETY, FSB, D/B/A CHRISTIANA TRUST,
NOT IN ITS INDIVIDUAL CAPACITY, BUT SOLELY AS TRUSTEE FOR BCAT
2015-16TT, Appellant, v. DANIELLE S. TACORONTE A/K/A DANIELLE
TACORONTE, JESSE E. TACORONTE, GB HOME EQUITY, LLC, MORTGAGE
ELECTRONIC REGISTRATION SYSTEMS, INC., MARC B. COHEN AND
GREENSPOON MARDER, P.A., Appellees. 5th District. Case No. 5D19-1326.
Opinion filed April 3, 2020. Appeal from the Circuit Court for Osceola County, Mike
Murphy, Judge. Counsel: Nancy M. Wallace, of Akerman LLP, Tallahassee, William
P. Heller, of Akerman LLP, Fort Lauderdale, and Eric M. Levine, of Akerman LLP,
West Palm Beach, for Appellant. Tanner Andrews, of Tanner Andrews, P.A., Deland,
for Appellees Danielle S. Tacoronte a/k/a Danielle Tacoronte and Jesse E. Tacoronte.
No Appearance for other Appellees.

(PER CURIAM.) Wilmington Savings Fund Society, FSB, d/b/a
Christiana Trust, as Trustee for BCAT 2015-16TT (“Wilmington”)
appeals the order dismissing with prejudice, Wilmington’s second
amended foreclosure complaint. Wilmington argues that the trial court
erred by interpreting Florida Rule of Civil Procedure 1.115(e) to
preclude its servicer from verifying its complaint. We agree and
reverse.

Background
On June 30, 2017, Wilmington filed a complaint to foreclose on a

residential property against Danielle and Jesse Tacoronte (“the
Tacorontes”). The trial court dismissed the initial complaint with leave
to amend because it determined that verification by Wilmington’s
servicer, New Penn Financial, LLC, d/b/a Shellpoint Mortgage
Servicing (“Shellpoint”) did not comply with rule 1.115(e), which
requires the claimant, Wilmington, to verify the complaint.
Wilmington’s amended complaint was again verified by an agent of
Shellpoint, and Wilmington attached to the complaint a limited power
of attorney which purported to grant Shellpoint the authority to verify
the complaint. The trial court dismissed the amended complaint with
leave to amend, based upon finding that the limited power of attorney
was insufficient to establish Shellpoint’s authority. More specifically,
the court found that Shellpoint’s authority to verify the complaint was
limited by a servicing agreement which was not attached to the
complaint.

Wilmington then filed a second amended complaint to which it
attached a power of attorney that expressly authorized Shellpoint to
verify its complaints. The trial court dismissed the second amended
complaint with prejudice after it determined that rule 1.115(e)
required verification by the claimant, Wilmington, and it did not
permit verification by the claimant’s agent. Wilmington timely filed
this appeal.

Analysis
Our review of the issue presented in this appeal is de novo. Scovell

v. Delco Oil Co., 798 So. 2d 844, 846 (Fla. 5th DCA 2001) (“On
appeal of a judgment granting a motion to dismiss, the standard of
review is de novo.”). Resolution of the issue requires some historical
context.

In 2010, “the Task Force on Residential Mortgage Foreclosure
Cases (Task Force) was ‘established to recommend to the Supreme
Court policies, procedures, strategies, and methods for easing the
backlog of pending residential mortgage foreclosure cases while
protecting the rights of parties.’ ” In re Amendments to the Fla. R. Civ.
P., 44 So. 3d 555, 555-56 (Fla. 2010). Based on the recommendations
received, the Florida Supreme Court amended Florida Rule of Civil
Procedure 1.110(b) to include a verification provision in foreclosure
complaints. One of “[t]he primary purposes of this amendment [was]
. . . to provide incentive for the plaintiff to appropriately investigate
and verify its ownership of the note or right to enforce the note and
ensure that the allegations in the complaint are accurate.” Id. at 556.

That version of rule 1.110(b) as amended read, in part, as follows:
“When filing an action for foreclosure of a mortgage on residential
real property the complaint shall be verified.” Id. at 560. After the
implementation of this procedural verification rule, Florida appellate
courts consistently interpreted rule 1.110(b) to allow a plaintiff’s loan
servicer to verify the foreclosure complaint on behalf of the plaintiff.
See Deutsche Bank Nat’l Tr. Co. v. Huber, 137 So. 3d 562, 564 (Fla.
4th DCA 2014) (“A plaintiff’s loan servicing agent is a proper
representative to verify a mortgage foreclosure complaint.”);
Deutsche Bank Nat’l Tr. Co. v. Prevratil, 120 So. 3d 573, 574 (Fla. 2d
DCA 2013) (“[T]he trial court departed from the essential require-
ments of law by requiring Deutsche Bank, not its loan servicer, to
verify the foreclosure complaint.”); see also U.S. Bank Nat’l Ass’n v.
Williamson, 273 So. 3d 190, 191 (Fla. 5th DCA 2019) (a case under
the ambit of rule 1.110(b) recognizing that loan servicers often verify
complaints on behalf of the plaintiff); Deutsche Bank Nat’l Tr. Co. v.
Plageman, 133 So. 3d 1199 (Fla. 2d DCA 2014) (“This court has
recently concluded that rule 1.110(b) does not preclude the verifica-
tion of a foreclosure complaint by an employee of the plaintiff bank’s
loan servicer.”).
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Three years later, the Legislature enacted section 702.015, Florida
Statutes (2013), which contained additional requirements for
foreclosure complaints. The express purpose of these requirements
was to “expedite the foreclosure process by ensuring initial disclosure
of a plaintiff’s status and the facts supporting that status, thereby
ensuring the availability of documents necessary to the prosecution of
the case.” § 702.015(1), Fla. Stat. (2013). The Legislature also
requested the Florida Supreme Court to enact appropriate rules in
response to the new legislation. Ch. 2013-137, § 9, Laws of Fla.
Thereafter, the Florida Supreme Court created a new rule governing
foreclosure complaints, rule 1.115, which included a new verification
requirement, which stated: “When filing an action for foreclosure of
a mortgage on residential real property the complaint shall be verified
by the claimant seeking to foreclose the mortgage.” Fla. R. Civ. P.
1.115(e) (emphasis added).

To date, no appellate court has addressed whether the addition of
“by the claimant seeking to foreclose the mortgage” to the verification
requirement affects the ability of a duly authorized loan servicer to
verify a complaint on behalf of the entity seeking to foreclose. Our
analysis begins with the “well settled” principle “that the Florida
Rules of Civil Procedure are construed in accordance with the
principles of statutory construction.” Saia Motor Freight Line Inc. v.
Reid, 930 So. 2d 598, 599 (Fla. 2006) (citing Brown v. State, 715 So.
2d 241, 243 (Fla. 1998)).1 “[W]hen the language of the statute is clear
and unambiguous and conveys a clear and definite meaning, there is
no occasion for resorting to the rules of statutory interpretation and
construction; the statute must be given its plain and obvious mean-
ing.” Barco v. Sch. Bd. of Pinellas Cty., 975 So. 2d 1116, 1121 (Fla.
2008). Moreover, in the event a “critical” word within a rule of
procedure is not defined (in this instance the word “claimant”), then
“[i]t is appropriate to refer to dictionary definitions when construing
[the rule].” Id. at 1122.

The word claimant is defined as: “1. Someone who asserts a
property interest in land, chattels, or tangible things. 2. Someone who
asserts a right against the government, esp. for money.” Claimant,
Black’s Law Dictionary (11th ed. 2019); see also Claimant, Merriam-
Webster’s Online Dictionary (Feb. 17, 2020) https://www.meriam-
webster.com/dictionary.claimant (“One that asserts right or title”).
Wilmington is, by definition, a “claimant,” and, therefore, the
claimant seeking to foreclose the mortgage. However, nothing in the
plain language of the rule attempts to abrogate applicable agency law,2

under which Wilmington would be authorized to delegate its verifica-
tion duties to its servicer, Shellpoint. By virtue of the delegated
authority to verify the complaint, Shellpoint “steps into the shoes of”
Wilmington “and acts . . . pursuant to the grant of authority vested in”
Shellpoint by Wilmington. King v. Young, 107 So. 2d 751, 753 (Fla.
2d DCA 1958).

As a procedural rule, rule 1.115(e) cannot constrain a claimant
plaintiff from delegating to its agent the authority to verify its
foreclosure complaint. Interpreting the verification requirement under
rule 1.115(e) to prevent such delegation of authority would improp-
erly usurp substantive agency law through a procedural rule change
of court. See Boyd v. Becker, 627 So. 2d 481, 484 (Fla. 1993) (“While
the Florida Constitution grants [the Florida Supreme] Court exclusive
rule-making authority, this power is limited to rules governing
procedural matters and does not extend to substantive rights.”).

Accordingly, we reverse the order dismissing the second amended
complaint with prejudice.

REVERSED and REMANDED. (WALLIS and EDWARDS, JJ.,
and GARAGOZLO, B.B., Associate Judge, concur.)
))))))))))))))))))

1Additionally, “[t]he general guide to construction of the procedural rules is set
forth in Florida Rule of Civil Procedure 1.010, which states that the rules ‘shall be

construed to secure the just, speedy, and inexpensive determination of every action.’ ”
Barco v. Sch. Bd. of Pinellas Cty., 975 So. 2d 1116, 1123 (Fla. 2008) (citing Singletary
v. State, 322 So. 2d 551, 555 (Fla. 1975) (“Procedural rules should be given a
construction calculated to further justice, not to frustrate it.”)).

2“An agency relationship can arise by written consent, oral consent, or by
implication from the conduct of the parties.” Palm Garden of Healthcare Holdings,
LLC, v. Haydu, 209 So. 3d 636, 639 (Fla. 5th DCA 2017). Wilmington, as trustee for
the BCAT 2015-16TT trust, has alleged an agency relationship with Shellpoint. The
agency relationship is further confirmed by the limited power of attorney attached to
the second amended complaint.

*        *        *

Mortgage foreclosure—Verification of complaint—Rule 1.115(e)
cannot constrain or prohibit a claimant-plaintiff from delegating to its
servicer-agent the authority to verify its foreclosure complaint

CITIBANK, N.A., AS TRUSTEE FOR CWABS, INC. ASSET-BACKED CERTIFI-
CATES, SERIES 2007-QX1, Appellant, v. MAURICE WARD, SILVIA WARD,
ASSOCIATION OF POINCIANA VILLAGES, INC. AND POINCIANA VILLAGE
ONE ASSOCIATION, INC., Appellees. 5th District. Case No. 5D19-920. April 3,
2020. Appeal from the Circuit Court for Osceola County, Mike Murphy, Judge.
Counsel: Nancy M. Wallace, of Akerman LLP, Tallahassee, William P. Heller, of
Akerman LLP, Fort Lauderdale, and Eric M. Levine, of Akerman LLP, West Palm
Beach, for Appellant. Andrew B. Greenlee, of Andrew B. Greenlee, PA, Sanford, and
Anthony N. Legendre, II, of Law Offices of Legendre & Legendre, PLLC, Maitland,
for Appellees Maurice Ward and Silvia Ward. No Appearance for Remaining
Appellees.

(PER CURIAM.) Citibank, N.A., as Trustee for CWABS, Inc. Asset-
Backed Certificates, Series 2007-QX1 (“Citibank”), appeals the final
order dismissing its mortgage foreclosure complaint. The trial court
dismissed the complaint based upon its interpretation of Florida Rule
of Civil Procedure 1.115(e) as precluding Citibank’s servicer from
verifying its complaint.

In a separate opinion from a different panel of our court, released
today, we conclude that rule 1.115(e) cannot constrain or prohibit a
claimant-plaintiff from delegating to its servicer-agent the authority
to verify its foreclosure complaint. See Wilmington Sav. Fund Soc’y,
FSB v. Tacoronte, Case No. 5D19-1326 (Fla. 5th DCA Apr. 3, 2020)
[45 Fla. L. Weekly D788b]. Accordingly, based on that decision, we
reverse the final order of dismissal and remand for further proceed-
ings.

REVERSED and REMANDED. (LAMBERT, EDWARDS, and
HARRIS, JJ., concur.)

*        *        *

RODNEY ERIC TIPPENS, Appellant, v. STATE OF FLORIDA, Appellee. 5th
District. Case No. 5D20-125. March 31, 2020. 3.850 Appeal from the Circuit Court for
Orange County, Tom Young, Judge. Counsel: Rodney Eric Tippens, Bowling Green,
pro se. No Appearance for Appellee.

(PER CURIAM.) AFFIRMED. See Verity v. State, 56 So. 3d 77 (Fla. 2d DCA 2011).
(WALLIS, EISNAUGLE and HARRIS, JJ., concur.)

*        *        *

Criminal law—Costs—Error to impose costs without specifying the
applicable ordinance under which the costs were assessed

JUSTIN WAYNE SCHWANGER, Appellant, v. STATE OF FLORIDA, Appellee.
2nd District. Case No. 2D18-4892. April 3, 2020. Appeal from the Circuit Court for
Sarasota County; Charles E. Roberts, Judge. Counsel: Howard L. Dimmig, II, Public
Defender, and Daniel Muller, Assistant Public Defender, Bartow, for Appellant. Ashley
Moody, Attorney General, Tallahassee, for Appellee.

(SMITH, Judge.) Justin Wayne Schwanger challenges his convictions
and sentences for traveling to meet a minor after using a computer for
the purpose of soliciting the minor to engage in unlawful sexual
conduct pursuant to section 847.0135(4)(a), Florida Statutes (2017),
and attempted lewd or lascivious battery against a child pursuant to
sections 800.04(4)(a)(1) and 777.04, Florida Statutes (2017). We find
one issue of merit in Mr. Schwanger’s appeal: that the order imposing
costs rendered at the time of his sentencing did not specify the
ordinance pursuant to which he was assessed a fee. See Summers v.
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State, 276 So. 3d 1012, 1013 (Fla. 2d DCA 2019); Ayoub v. State, 901
So. 2d 311, 315 (Fla. 2d DCA 2005). We affirm Mr. Schwanger’s
convictions and sentences in their entirety but remand to the lower
court for the limited purpose of amending the order imposing costs
and fees to specify the applicable ordinance.

Affirmed and remanded with instructions. (KELLY and
SALARIO, JJ., Concur.)

*        *        *

Injunctions—Stalking—Trial court erred in entering permanent
injunction against respondent without allowing respondent to cross-
examine petitioner at evidentiary hearing before allowing petitioner to
call other witnesses

SERENITY TOLER, Appellant, v. SERIFE PRAY, Appellee. 2nd District. Case No.
2D19-997. April 3, 2020. Appeal from the Circuit Court for Collier County; Scott H.
Cupp, Judge. Counsel: Serenity Toler, pro se. Cary A. Cliff of Cary Alan Cliff, P.A.,
Naples, for Appellee.

(SLEET, Judge.) Serenity Toler appeals the trial court’s Final
Judgment for Protection Against Stalking entered in favor of Serife
Pray. Because Toler was denied the opportunity to cross-examine
Pray in violation of her due process rights, we reverse and remand for
further proceedings.

On October 5, 2018, Pray filed a petition for an injunction against
Toler pursuant to section 784.085, Florida Statutes (2018), alleging
several instances of harassment and stalking. After granting a
temporary injunction pursuant to section 784.0485(5)(a), the trial
court held a hearing to determine whether a permanent injunction was
warranted. At that hearing, both parties appeared pro se. The trial
court first heard from Pray via self-direct examination. Upon the
conclusion of Pray’s direct examination, the trial court asked if Pray
had any other witnesses. The trial court then allowed Pray to call her
supervisor and move into direct examination without first affording
Toler an opportunity to cross-examine Pray.

Toler argues that the trial court erred in entering a permanent
injunction against her without conducting an adequate evidentiary
hearing in that it did not allow her to cross-examine Pray. Toler is
correct. “Parties are entitled to a full hearing prior to the trial court
issuing a permanent injunction.” David v. Schack, 192 So. 3d 625, 627
(Fla. 4th DCA 2016) (quoting Furry v. Rickles, 68 So. 3d 389, 390
(Fla. 1st DCA 2011)); see also § 784.0485(5)(a) (“If it appears to the
court that stalking exists, the court may grant a temporary injunction
ex parte, pending a full hearing . . . .”). “To satisfy due process
requirements at an injunction hearing, the parties must have a
reasonable opportunity to prove or disprove the allegations made in
the complaint. This includes allowing relevant testimony of pertinent,
noncumulative witnesses who are present and cross-examination of
the parties.” David, 192 So. 3d at 627 (citation omitted) (quoting
Furry, 68 So. 3d at 390). Here, the trial court erred in allowing Pray to
call other witnesses before affording Toler an opportunity to cross-
examine Pray. As such, Toler’s due process rights were violated, and
we must reverse and remand for further proceedings.

Reversed and remanded. (NORTHCUTT and MORRIS, JJ.,
Concur.)

*        *        *

Civil procedure—Dismissal—Declaratory judgment—Trial court
erred in dismissing, with prejudice, plaintiff’s fifth amended complaint
for injunctive and declaratory relief challenging the validity of a county
ordinance regulating the sale of firearms—Trial court’s findings
regarding plaintiff’s responsiveness cannot serve as a basis for
dismissal in the absence of consideration of Kozel factors, nor does the
record show such aggravating factors as would justify the ultimate
sanction of dismissal based on plaintiff’s conduct—Error to dismiss for

failure to state a cause of action based on finding that complaint was
“vague and abstract”—While not a model of succinct clarity, it cannot
be said that fifth amended complaint was insufficient to acquaint the
defendant with plaintiff’s charge of wrongdoing so that defendant can
intelligently answer the same—Plaintiff added legal and factual
specificity to address court’s concerns, and order of dismissal does not
discuss why complaint failed to state a cause of action or why it is
“vague and abstract”

JEFFREY JENSEN, Appellant, v. PINELLAS COUNTY, Appellee. 2nd District. Case
No. 2D19-1016. April 3, 2020. Appeal from the Circuit Court for Pinellas County;
Patricia Ann Muscarella, Judge. Counsel: Jeffrey Jensen, pro se. Nancy S. Meyer,
Senior Assistant County Attorney, Pinellas County Attorney’s Office, Clearwater, for
Appellee.

(CASANUEVA, Judge.) Jeffrey Jensen appeals an order dismissing
his fifth amended complaint with prejudice. The complaint seeks
injunctive and declaratory relief, challenging the validity of a Pinellas
County ordinance regulating the sale of firearms. A prior reversal
from this court gave Mr. Jensen the opportunity to amend his third
amended complaint. Jensen v. Pinellas County, 198 So. 3d 754, 758
(Fla. 2d DCA 2016) (Jensen I). After two more amendments to the
complaint, the trial court found it lacking and granted dismissal with
prejudice. Because the stated basis for dismissal is not valid and
because the record does not support a dismissal with prejudice, we
reverse and remand for further proceedings.

I. Procedural History
In Jensen I, this court reversed a final declaratory judgment

upholding the challenged ordinance1 because the final judgment
“attempt[ed] to resolve legal issues beyond those that properly could
be resolved” on the pleadings and record then before the trial court. Id.
Without addressing the merits of Mr. Jensen’s claims, we reversed and
remanded the final declaratory judgment but stated that “Mr. Jensen
must narrow and sharpen his theories before the circuit court is
obligated to provide any declaratory relief.”2 Id.

Mr. Jensen responded by filing his fourth amended complaint,
which contained additional factual allegations, additional specificity
as to counts I through VIII, and an additional count for declaratory
relief. Pinellas County filed another motion to dismiss raising various
arguments, including Mr. Jensen’s failure to serve the Florida
Attorney General as required by statute. After multiple memoranda of
law filed by both parties, the trial court dismissed the fourth amended
complaint without prejudice based on Mr. Jensen’s failure to serve the
Attorney General. Finding that this basis was dispositive, the court
declined to address the other grounds for dismissal raised by Pinellas
County.

Mr. Jensen then filed a fifth amended complaint addressing the
service deficiency that was the basis for the prior dismissal. Pinellas
County filed another motion to dismiss, this time with prejudice, for
the most part renewing the arguments made in its motion to dismiss
the fourth amended complaint but excluding the service deficiency
argument. Based on its review of the court file, the motion, and
applicable law, and without a hearing, the trial court granted the
motion to dismiss with prejudice.3

II. Analysis
The standard of review of an order granting a motion to dismiss is

de novo. Swope Rodante, P.A. v. Harmon, 85 So. 3d 508, 509 (Fla. 2d
DCA 2012). In ruling on a motion to dismiss, a trial court’s examina-
tion is limited to the four corners of the complaint, the allegations in
the complaint must be taken as true, and all inferences must be
resolved in favor of the plaintiff. Id. “It is well settled that a complaint
should not be dismissed with prejudice if it supports a cause of action
on any ground.” Drakeford v. Barnett Bank of Tampa, 694 So. 2d 822,
824 (Fla. 2d DCA 1997); see also Wilson v. News-Press Publ’g Co.,
738 So. 2d 1000, 1001 (Fla. 2d DCA 1999) (“[A] court should not
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dismiss a complaint with prejudice if it is actionable on any ground.”).
In this case, the order dismissing the fifth amended complaint

states: “Plaintiff still presents this court with a vague and abstract
request for declaratory and injunctive relief. Plaintiff has not estab-
lished a legal or factual basis for the court to hold the challenged
ordinance unconstitutional, or otherwise invalid.” The order then goes
on to address plaintiff’s “questionable effort” in responding to certain
court orders, including the court’s need to make multiple requests for
memoranda of law in response to the motion to dismiss the fourth
amended complaint. The order concludes that Mr. Jensen failed to
sufficiently state a cause of action and dismisses the complaint with
prejudice.

First, we note that the court’s findings regarding Mr. Jensen’s
responsiveness cannot serve as a basis for dismissal in the absence of
consideration of Kozel factors, nor does the record show such
aggravating factors as would justify the ultimate sanction of dismissal
based on the plaintiff’s conduct. See Kozel v. Ostendorf, 629 So. 2d
817, 818 (Fla. 1993); Deutsche Bank Nat’l Tr. Co. v. Waldorf, 92 So.
3d 857, 858 (Fla. 2d DCA 2012).

Next, we consider the court’s statement that the complaint remains
“vague and abstract.”

[W]here a complaint contains sufficient allegations to acquaint the

defendant with the plaintiff’s charge of wrongdoing so that the
defendant can intelligently answer the same, it is error to dismiss the
action on the ground that more specific allegations are required. . . . A
motion to dismiss a complaint for failure to state a cause of action does
not reach defects of vague and ambiguous pleading.

Meadows Cmty. Ass’n v. Russell-Tutty, 928 So. 2d 1276, 1278 (Fla. 2d
DCA 2006) (alterations in original) (quoting Fontainebleau Hotel
Corp. v. Walters, 246 So. 2d 563, 565 (Fla. 1971)); see also Student
Loan Mktg. Ass’n v. Morris, 662 So. 2d 990, 992 (Fla. 2d DCA 1995)
(“To the extent it can be argued that the allegations contained in the
appellant’s amended complaint are vague and ambiguous, it must be
remembered that a motion to dismiss a complaint for failure to state a
cause of action does not reach the defects of vague and ambiguous
pleadings.”). Thus, for example, combining two theories of relief into
one count is not a sufficient basis for dismissing a complaint. Mead-
ows Cmty. Ass’n, 928 So. 2d at 1278.

While not a model of succinct clarity, we cannot say that Mr.
Jensen’s fifth amended complaint is insufficient “to acquaint the
defendant with the plaintiff’s charge of wrongdoing so that the
defendant can intelligently answer the same.” Id. To state a cause of
action for declaratory relief challenging the validity of a statute or
ordinance, the test is not whether the plaintiff will ultimately be
successful: “[T]o activate jurisdiction the party seeking a declaration
must show that he is in doubt as to the existence or nonexistence of
some right, status, immunity, power, or privilege and that he is entitled
to have such doubt removed,” and “the plaintiff must show a bona
fide, actual, present, and practical need for the declaration.” See
Wilson v. County of Orange, 881 So. 2d 625, 631 (Fla. 5th DCA 2004)
(quoting X Corp. v. Y Person, 622 So. 2d 1098, 1101 (Fla. 2d DCA
1993)).

The fifth amended complaint contains claims for declaratory relief
challenging a county ordinance and, as compared to the third amended
complaint, identifies specific activities Mr. Jensen believes to be
permitted by statutory and constitutional provisions but prohibited by
the county ordinance. In short, Mr. Jensen added legal and factual
specificity to address the concerns noted in Jensen I, and the order
dismissing the fifth amended complaint with prejudice does not
discuss why the complaint as amended fails to state a cause of action
or why it is “vague and abstract.”4 “A circuit court is not always
required to state its reasoning with particularity, but the appellate
review process is more effective when it does.” News-Press Publ’g
Co., 738 So. 2d at 1001. We conclude that the basis stated in the order

of dismissal is insufficient to support dismissal with prejudice.
We are aware that this was Mr. Jensen’s fifth amended complaint,

and we are aware of the case law stating that, “with amendments
beyond the third attempt, dismissal with prejudice is generally not an
abuse of discretion.” Kohn v. City of Miami Beach, 611 So. 2d 538,
539 (Fla. 3d DCA 1992). However, under the specific facts of this
case, we find that such case law is not determinative.

Mr. Jensen made significant amendments to his complaint in
response to this court’s opinion in Jensen I. Cf. Turkali v. City of
Safety Harbor, 93 So. 3d 493, 495 (Fla. 2d DCA 2012) (“Since this
was his third amended complaint and was essentially the same as his
second amended complaint, the trial court was within its discretion to
dismiss with prejudice.”). Those amendments were first presented to
the trial court in Mr. Jensen’s fourth amended complaint. The trial
court dismissed that pleading based on his failure to serve the Attorney
General and declined to address any other alleged deficiencies. Mr.
Jensen corrected the service problem with the filing of his fifth
amended complaint, which the trial court dismissed with prejudice for
failing to state a cause of action because it was “vague and abstract.”
If there were additional bases for dismissal of the complaint, the trial
court did not articulate such bases.

III. Conclusion
This is not a case in which the plaintiff refused to correct an error

identified by the trial court or proved unable to overcome an obstacle
in pleading a cause of action. Under the facts of this case, it was error
to dismiss the complaint with prejudice. Accordingly, we reverse the
order dismissing Mr. Jensen’s fifth amended complaint and remand
for further proceedings consistent with this opinion.

Reversed and remanded. (VILLANTI and LaROSE, JJ., Concur.)
))))))))))))))))))

1See Jensen I for a more detailed discussion of the action filed by Mr. Jensen, the
challenged ordinance, and other relevant laws at play. 198 So. 3d at 755-57.

2This court identified several failings of Mr. Jensen’s complaint (then the third
amended):

In his complaint, Mr. Jensen has not alleged specific acts that he believes he
should be entitled to perform. It is frankly difficult to determine whether he is
arguing, under his several constitutional theories, that the ordinance is facially
unconstitutional or merely unconstitutional as applied. His broad brush approach
to the case makes a careful legal ruling difficult, if not impossible. Mr. Jensen does
not, for example, allege that he wants to sell rifles in his front yard or that he wants
to buy shotguns at a gun show where people must purchase tickets to attend.

Id. at 757.
3We reject without discussion Mr. Jensen’s argument that the trial court denied him

procedural due process by ruling on the motion to dismiss his fifth amended complaint
without providing him sufficient notice and opportunity to be heard.

4We note that defects of vagueness are appropriately addressed with a motion for
more definite statement or motion to strike, not with a motion to dismiss. See Fla. R.
Civ. P. 1.140; Fontainebleau Hotel Corp., 246 So. 2d at 566; Meadows Cmty. Ass’n,
928 So. 2d at 1278; Calhoun v. Epstein, 121 So. 2d 828, 830 (Fla. 2d DCA 1960) (“A
motion for more definite statement is appropriate for dissipation of vagueness and
ambiguity and a motion to strike is proper for purging immaterial, impertinent, etc.,
matter.”).

*        *        *

Criminal law—Sentencing—Correction—Appeals—Non-final-
orders—Appeal of order vacating post conviction court’s previous
order which granted defendant’s rule 3.800(a) motion seeking
resentencing, and which was entered over a year prior—Court rejects
argument that post conviction court was without jurisdiction to
reconsider its previous order—Orders granting rule 3.800 motions are
not appealable by the state prior to resentencing—Because state was
unable to appeal the initial order granting defendant’s rule 3.800(a)
motion until actual resentencing had occurred, post conviction court
retained jurisdiction over the case—The order granting defendant’s
motion was a nonfinal order, and courts may reconsider their interloc-
utory, nonfinal orders at any time they have jurisdiction and before
final judgment or order has been rendered—Conflict certified

DARRYL LEN MORGAN, Appellant, v. STATE OF FLORIDA, Appellee. 2nd
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District. Case No. 2D18-4940. Opinion filed April 3, 2020. Appeal from the Circuit
Court for Pinellas County; William H. Burgess, III, Judge. Counsel: Howard L.
Dimmig, II, Public Defender, and Maureen E. Surber, Assistant Public Defender,
Bartow, for Appellant. Ashley Moody, Attorney General, Tallahassee, and Allison C.
Heim, Assistant Attorney General, Tampa, for Appellee.

(BLACK, Judge.) Darryl Morgan challenges the postconviction
court’s order denying his motion to correct an illegal sentence filed
pursuant to Florida Rule of Criminal Procedure 3.800(a). In the order
on appeal, the postconviction court vacated a previous order in which
it had granted Morgan’s motion and ordered resentencing. At the time
that the postconviction court reconsidered Morgan’s motion, Mor-
gan’s resentencing had not occurred and a change in the law clarified
that Morgan’s initial sentence was not illegal. Morgan contends that
the postconviction court did not have jurisdiction to reconsider its
previous order and that we must reverse the order denying his motion
and remand for reinstatement of the previous order directing
resentencing. We disagree and affirm the order on appeal.

Morgan was a juvenile in 1979 when he was convicted of murder
in the second degree and sentenced to life in prison with the possibility
of parole after twenty-five years. In September 2016, Morgan filed a
rule 3.800(a) motion arguing that he was entitled to resentencing
pursuant to Miller v. Alabama, 567 U.S. 460 (2012), and Atwell v.
State, 197 So. 3d 1040 (Fla. 2016). On January 3, 2017, the
postconviction court granted Morgan’s motion, ruling that his life
sentence was illegal and that he was therefore entitled to be
resentenced. The State then filed a notice of appeal but voluntarily
dismissed the appeal before it was perfected.

More than a year after the postconviction court had granted
Morgan’s motion, Morgan still had not been resentenced. His
resentencing had been rescheduled multiple times at his request, and
it was finally to occur on August 17, 2018. On August 16, 2018, the
State filed a motion for reconsideration of the order granting Mor-
gan’s rule 3.800(a) motion. The State premised its motion on the
argument that Atwell had been receded from in State v. Michel, 257
So. 3d 3 (Fla. 2018), and that therefore Morgan was not in the class of
defendants entitled to resentencing pursuant to Miller. Morgan’s
resentencing was again continued, and after a hearing on the State’s
motion for reconsideration, the court granted the motion, vacated its
previous order, and denied Morgan’s rule 3.800(a) motion. The order
on appeal was rendered November 30, 2018, more than a year and a
half after the initial order granting Morgan’s motion had been entered.

Morgan contends that the initial postconviction order granting his
motion was a final appealable order and that the State’s dismissal of
its appeal coupled with the lapse of time in filing the motion for
reconsideration rendered the postconviction court without jurisdiction
to reconsider its prior ruling and order. Morgan finds support in
Simmons v. State, 274 So. 3d 468 (Fla. 1st DCA 2019). Like Morgan,
Simmons was a juvenile sentenced to life in prison who filed a rule
3.800(a) motion seeking resentencing based on Miller and Graham v.
Florida, 560 U.S. 48 (2010). The postconviction court granted
Simmons’ motion and ordered resentencing. However, before
Simmons could be resentenced the postconviction court learned of
changes in the law with regard to juvenile sentencing. And “[s]even
months after granting Simmons’ postconviction motion, the court
entered an order rescinding its original order and denying the motion.”
Simmons, 274 So. 3d at 470. Simmons appealed from that order, and
the First District concluded that “[b]ecause the order granting
resentencing became final when neither party moved for rehearing or
appealed the order, the trial court had no authority to enter a second
order rescinding the original order.” Id. The First District stated that
it “ha[d] twice held that an order on a motion for postconviction relief
is final and appealable even when resentencing has not occurred,”
citing Slocum v. State, 95 So. 3d 911 (Fla. 1st DCA 2012), and Jordan

v. State, 81 So. 3d 595 (Fla. 1st DCA 2012), and that “the supreme
court has agreed,” citing Taylor v. State, 140 So. 3d 526 (Fla. 2014).
Simmons, 274 So. 3d at 470.

In Jordan, the First District “addressed for the first time whether a
postconviction order granting resentencing is final when resentencing
has not yet occurred.” Simmons, 274 So. 3d at 470-71. On appeal from
an order denying Jordan’s rule 3.800(a) motion following the State’s
motion for reconsideration of the initial order granting Jordan’s
motion, the First District held that the initial order granting
resentencing was final “because it brought the postconviction
proceedings to an end” and that the postconviction court lacked
jurisdiction to reconsider it where the State’s motion was untimely.
Jordan, 81 So. 3d at 596.1 Jordan relied upon State v. White, 470 So.
2d 1377 (Fla. 1985), which addressed rule 3.850 and writs of coram
nobis and habeas corpus.

Like the supreme court’s White decision, the Taylor decision relied
upon by the First District arose in the context of a rule 3.850 motion
for postconviction relief. There, the supreme court held “that an order
disposing of a postconviction motion which partially denies and
partially grants relief is a final order for purposes of appeal, even if the
relief granted requires subsequent action in the underlying case, such
as resentencing.” 140 So. 3d at 528. The court went on to hold that its
conclusion was “consistent with [the] recent amendments to Florida
Rule of Criminal Procedure 3.850, effective July 1, 2013, which
added subsection (f)(8)(C), stating that ‘[t]he order issued after the
evidentiary hearing shall resolve all the claims raised in the motion
and shall be considered the final order for purposes of appeal.’ ” Id. at
529 (second alteration in original) (quoting In re Amendments to the
Fla. Rules of Criminal Procedure & the Fla. Rules of Appellate
Procedure, 132 So. 3d 734, 750 (Fla. 2013)). Unlike rule 3.850, rule
3.800 does not state that an order resolving “all the claims raised in the
motion” shall be a final order.

We note that subsequent to the issuance of Simmons, and in
reliance on it, the Fourth District issued Jones v. State, 279 So. 3d 172
(Fla. 4th DCA 2019). The Fifth District has also followed Simmons.
See Magill v. State, 287 So. 3d 1262 (Fla. 5th DCA 2019). But see
Maysonet v. State, 722 So. 2d 230, 231 (Fla. 5th DCA 1998) (dismiss-
ing appeal from order granting in part and denying in part rule
3.800(a) motion where resentencing had not occurred and concluding
that “there is additional judicial labor that will occur”).

This court has held that a “rule 3.800(a) motion d[oes] not create a
new, separate proceeding. Instead, it is a motion filed in continuation
of the original criminal proceeding.” State v. Rudolf, 821 So. 2d 385,
386 (Fla. 2d DCA 2002); see also Stewart v. State, 647 So. 2d 219,
220 (Fla. 2d DCA 1994) (dismissing appeal from order denying in
part and granting in part rule 3.800(a) motion where resentencing had
not yet occurred and concluding that “it is clear that the trial court’s
judicial labor has not yet ended because [the appellant] has not been
resentenced . . . and . . . only after the [postconviction] court
resentences [the appellant] will we have the jurisdiction to determine
whether the ‘final and irreparable effect’ of any new sentence violates
his right to the imposition of a legal sentence” (footnote omitted)). We
have further held that an order granting a rule 3.800(a) motion “is
essentially a nonfinal order entered after the entry of an appealable
final order” and “that Florida Rule of Appellate Procedure
9.130(a)(4), permitting appeals of nonfinal orders entered after final
orders, does not apply in this criminal context.” Rudolf, 821 So. 2d at
386. “To the extent that section 924.066(2) . . . seeks to confer
jurisdiction for district courts to review adverse rulings granting or
denying collateral or postconviction relief, that statute can apply
constitutionally only to final orders.” Id. Rudolf agreed with State v.
Delvalle, 745 So. 2d 541, 542 (Fla. 4th DCA 1999):
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[W]hile the trial court has granted the Defendant’s 3.800(a) motion,

it has not and will not grant the Defendant any collateral relief until it
resentences him. The order granting the Defendant’s 3.800(a) motion
is not a final order, as judicial labor, i.e., resentencing, is still required.
Until the Defendant is resentenced, this Court cannot properly
determine whether the trial court has erred. Accordingly, the State’s
appeal is dismissed without prejudice to the State to timely appeal the
resentencing order.

The Third District has likewise held that in the context of a rule 3.800
motion “judicial labor is not completed until the defendant is
resentenced,” such that “[t]he time for appeal d[oes] not begin to run
until the resentencing order [i]s entered.” State v. Huerta, 38 So. 3d
883, 884-85 (Fla. 3d DCA 2010); see also Adams v. State, 949 So. 2d
1125, 1126 (Fla. 3d DCA 2007).

The conclusions in Rudolf, Huerta, and Delvalle are supported by
the language of rule 9.140(c)(1), listing the orders that the State may
appeal to include orders “granting relief under Florida Rules of
Criminal Procedure 3.801, 3.850, 3.851, or 3.853.” Fla. R. App. P.
9.140(c)(1)(J). Notably absent is the right to appeal from a rule
3.800(a) order. “The Florida Supreme Court has explained that ‘the
State’s right to appeal an adverse ruling is a limited one that is strictly
governed by statute, rule and overriding constitutional principles.’
The State’s right to appeal in criminal cases should be construed
narrowly.” State v. Knight, 931 So. 2d 254, 255 (Fla. 2d DCA 2006)
(quoting State v. Gaines, 770 So. 2d 1221, 1227 n.8 (Fla. 2000)). Rule
9.140 also permits the State to appeal from orders “imposing an
unlawful or illegal sentence or imposing a sentence outside the range
permitted by the sentencing guidelines; . . . imposing a sentence
outside the range recommended by the sentencing guidelines; . . . or
as otherwise provided by general law for final orders.” Fla. R. App. P.
9.140(c)(1)(M), (N), (P). The rule clearly contemplates that the State
may appeal from a rule 3.800(a) order after resentencing where the
sentence is unlawful, illegal, or outside the range of the guidelines.
And the provision permitting appeals “as otherwise provided by
general law for final orders” is inapplicable to pre-resentencing orders
on rule 3.800(a) motions under this court’s analysis in Rudolf.

The supreme court’s Taylor opinion does not indicate that Rudolf,
Huerta, and Delvalle are no longer good law; in fact, despite being
cited in the Fifth District opinion quashed by Taylor, Taylor did not
cite or address the Rudolf or Huerta opinions. Compare Taylor, 140
So. 3d at 527-29, with Taylor v. State, 96 So. 3d 989, 992 (Fla. 5th
DCA 2012). Nonetheless, it appears that at least the Fourth District has
determined that Delvalle is no longer good law in light of Taylor
because it has recently relied upon Simmons and held that with regard
to a rule 3.800(a) motion an “order granting resentencing became final
and non-appealable when neither party moved for rehearing or
appealed. After that, the circuit court lacked jurisdiction to vacate that
order.” German v. State, 284 So. 3d 572, 573 (Fla. 4th DCA 2019)
(addressing a rule 3.800(a) motion and order); see also State v. West,
262 So. 3d 818, 819 (Fla. 4th DCA) (“The State appeals an order
granting the defendant’s motion to correct an illegal sentence. We
reverse.”), review denied, No. SC19-236, 2019 WL 2428452 (Fla.
June 11, 2019).

We recognize that Taylor states that “postconviction proceedings
and resentencing proceedings are separate, legally discrete proceed-
ings,” Taylor, 140 So. 3d at 529, but we find it distinguishable and not
controlling over the issue presented in this case. We also do not
believe that Taylor implicitly overruled Rudolf, Huerta, and Delvalle
despite its broad references to “postconviction orders” and
resentencing. Taylor addressed rule 3.850 collateral attacks on
convictions rather than only illegal sentences under rule 3.800(a). We
further note that, although it predates Taylor, the supreme court in

State v. Gaines, 770 So. 2d 1221, 1224 (Fla. 2000), cited Delvalle for
its holding that rule 3.800(a) orders granting relief are not final
appealable orders where “judicial labor, i.e., resentencing, is still
required.” See also Farina v. State, 191 So. 3d 454, 459 (Fla. 2016)
(Canady, J., dissenting) (citing Delvalle for same).

Under Rudolf, the State could not appeal the order granting
Morgan’s rule 3.800(a) motion until resentencing had occurred. Thus,
the postconviction court retained jurisdiction over the case. Moreover,
the order granting the motion was a nonfinal order, and courts may
reconsider their interlocutory, nonfinal orders at any time they have
jurisdiction and before a final judgment or order has been rendered.
Here, the court was within its authority to reconsider its ruling on
Morgan’s motion until a final order—after resentencing—had been
rendered. See Fla. R. Crim. P. 3.192 (“Nothing in this rule precludes
the trial court from exercising its inherent authority to reconsider a
ruling while the court has jurisdiction of the case.”); see also
Silvestrone v. Edell, 721 So. 2d 1173, 1175 (Fla. 1998) (“[T]he trial
court retains inherent authority to reconsider and, if deemed appropri-
ate, alter or retract any of its nonfinal rulings prior to entry of the final
judgment or order terminating an action . . . .”); Taufer v. Wells Fargo
Bank, N.A., 278 So. 3d 335, 336-37 (Fla. 3d DCA 2019) (“Motions for
reconsideration apply to ‘nonfinal, interlocutory orders, and are based
on a trial court’s “inherent authority to reconsider and, if deemed
appropriate, alter or retract any of its nonfinal rulings prior to entry of
the final judgment or order terminating an action . . . .” ’ ” (quoting
Seigler v. Bell, 148 So. 3d 473, 478-79 (Fla. 5th DCA 2014))).2

We affirm the order denying Morgan’s rule 3.800(a) motion upon
reconsideration based on the motion filed by the State. Under Rudolf,
the State could not appeal until resentencing had occurred and a final
order rendered. We continue to hold that an order granting a rule
3.800(a) motion is not a final appealable order. Thus, the
postconviction court had jurisdiction at the time the State sought
reconsideration of the ruling; the ruling was an interlocutory order
which the court had inherent authority to reconsider upon request by
a party. And at the time of the request for reconsideration, the law had
changed such that Morgan was not entitled to the resentencing
originally granted and therefore the motion to correct illegal sentence
was properly denied.

Morgan does not dispute that the law as it currently stands does not
permit resentencing for defendants like Morgan who received life
sentences with the possibility of parole. See Franklin v. State, 258 So.
3d 1239, 1241 (Fla. 2018) (“Florida’s statutory parole process fulfills
Graham’s requirement that juveniles be given a ‘meaningful opportu-
nity’ to be considered for release during their natural life based upon
‘normal parole factors,’ as it includes initial and subsequent parole
reviews based upon individualized considerations before the Florida
Parole Commission that are subject to judicial review.” (citations
omitted)), cert. denied, Franklin v. Florida, 139 S. Ct. 2646 (2019).
We therefore certify conflict with Jordan, Simmons, Jones, Magill,
and the cases which rely upon them to conclude that orders granting
rule 3.800 motions are appealable by the State prior to resentencing
and that where no appeal is taken the trial court loses jurisdiction to
reconsider its ruling.

Affirmed; conflict certified. (VILLANTI and ROTHSTEIN-
YOUAKIM, JJ., Concur.)
))))))))))))))))))

1Unlike Jordan and Simmons, Slocum addressed the timeliness of an appeal from
an order denying in part a motion for postconviction relief filed pursuant to rule 3.850
as it related to attacks on Slocum’s convictions and granting the motion as it related to
Slocum’s sentences. Slocum, 95 So. 3d at 912.

2We note that the First District concluded that “[b]ecause Simmons sought
postconviction relief under rule 3.800(a), rule 3.192 did not authorize the
postconviction court to reconsider its earlier ruling.” Simmons, 274 So. 3d at 471-72.
The rehearing provisions of rule 3.192 clearly do not apply to postconviction
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proceedings: “This rule shall not apply to postconviction proceedings pursuant to rule
3.800(a), 3.801, 3.850, 3.851, or 3.853.” Fla. R. Crim. P. 3.192. However, the final
statement of the rule, addressing reconsideration of interlocutory rulings, refers to
“inherent authority” and further states that nothing in the rule—including its
inapplicability to postconviction proceedings—is an exception to the court’s inherent
authority: “Nothing in this rule precludes the trial court from exercising its inherent
authority to reconsider a ruling while the court has jurisdiction of the case.” Id.

*        *        *

Criminal law—Competency of defendant—Trial court erred by failing
to conduct a competency hearing and by failing to enter a competency
order before defendant entered plea

MICHAEL C. SUTTON, Appellant, v. STATE OF FLORIDA, Appellee. 2nd District.
Case No. 2D17-4073. Opinion filed April 3, 2020. Appeal from the Circuit Court for
Polk County; William Sites, Judge. Counsel: Howard L. Dimmig, II, Public Defender,
and Pamela H. Izakowitz, Assistant Public Defender, Bartow, for Appellant. Ashley
Moody, Attorney General, Tallahassee, and Brandon R. Christian, Assistant Attorney
General, Tampa; and Bilal Ahmed Faruqui, Assistant Attorney General, Tampa
(substituted as counsel of record), for Appellee.

(CASANUEVA, Judge.) Michael C. Sutton appeals his judgments
and sentences for attempted second-degree murder and possession of
a firearm by a convicted felon following his nolo contendere plea to
the charges. Mr. Sutton argues, and the State correctly concedes, that
the trial court erred by failing to conduct a competency hearing and by
failing to enter a competency order before he entered a plea to the
offenses.

In a previous order, this court relinquished jurisdiction to the trial
court to conduct a competency hearing to determine, if possible,
whether Mr. Sutton was competent at the time of the plea hearing as
there were two psychological evaluations performed before he entered
the plea. See Carrion v. State, 235 So. 3d 1051, 1054 (Fla. 2d DCA
2018); Moulton v. State, 230 So. 3d 934 (Fla. 2d DCA 2017). This
court directed that if the trial court found that Mr. Sutton was incom-
petent at the time of the plea hearing or if the court could not make a
retroactive determination, the trial court must allow Mr. Sutton to
withdraw his plea, so long as Mr. Sutton is competent to do so.

After conducting a competency hearing, the trial court entered an
order finding that it is incapable of determining whether Mr. Sutton
was competent at the time he entered his plea. We therefore reverse
the judgments and sentences and remand this matter for the trial court
to allow Mr. Sutton to withdraw his plea, so long as Mr. Sutton is
presently competent. See Carrion, 235 So. 3d at 1054 (holding that if
trial court could not make a retroactive determination that appellant
was competent at the time of the plea or if it found that appellant was
incompetent at the time of the plea, the trial court should allow the
appellant to withdraw his plea if he is presently competent). We
caution Mr. Sutton that, should he withdraw his plea, the State can
proceed against him on the original charges.

Reversed and remanded. (KELLY and LUCAS, JJ., Concur.)

*        *        *

Criminal law—Lewd and lascivious molestation of a child—
Evidence—Hearsay—Exceptions—Statements of child victim—Trial
court did not err in admitting child victim hearsay without entering a
written order—Section 90.803 does not mandate that a trial court enter
written findings—No abuse of discretion in finding that probative
value of child victim hearsay outweighed danger of unfair prejudice

OLIVER YOUNG, JR., Appellant, v. STATE OF FLORIDA, Appellee. 1st District.
Case Nos. 1D18-4483, 1D18-4484, 1D18-4485, 1D18-4486 (Consolidated for
disposition). April 3, 2020. On appeal from the Circuit Court for Hamilton County.
Wesley R. Douglas, Judge. Counsel: Chuck Collins, Collins Law Firm, Monticello, for
Appellant. Ashley Moody, Attorney General, and Julian E. Markham, Assistant
Attorney General, Tallahassee, for Appellee.

(BILBREY, J.) Oliver Young, Jr., appeals his two convictions for
lewd and lascivious molestation of a child under the age of 12 years
arguing the trial court erred in admitting child hearsay. We affirm.

Prior to trial, the State gave notice of its intent to introduce out-of-
court statements made by the child victims. The State intended to
introduce the hearsay through two witnesses, a case worker with the
Child Protection Team, and the paternal grandmother of the children.
The defense objected, and a hearing was held to determine the
admissibility of the evidence under section 90.803(23), Florida
Statutes (2018). After receiving argument and the proffered testi-
mony, the trial court made oral findings in support of its determination
that the hearsay was admissible. The trial court indicated it would
enter a written order at a later time, but no written order appears in the
record.

Young suggests on appeal that the trial court erred in not entering
the written order. However, section 90.803(23) does not mandate that
a trial court enter written findings. Instead, the statute provides only
that the trial court “shall make specific findings of fact, on the record,
as to the basis for its ruling under this subsection.” Id. Young made no
objection to the sufficiency of the oral findings. As for the possibility
that Young did not object to the sufficiency of the oral findings
because he was anticipating entry of written findings, he cannot now
seek reversal of his conviction when he failed to inquire below as to
the lack of written findings. See Cowan v. State, 165 So. 3d 58 (Fla. 1st
DCA 2015); Elwell v. State, 954 So. 2d 104 (Fla. 2d DCA 2007).

Young also argued below, and renews the argument here, that the
probative value of the child victim hearsay was outweighed by unfair
prejudice. We find no abuse of discretion. See Jenkins v. State, 242 So.
3d 499 (Fla. 1st DCA 2018) (applying the abuse of discretion standard
to review the admission of hearsay statements of a child victim of
sexual abuse).

“ ‘Relevant evidence is inherently prejudicial; however it is only
unfair prejudice, substantially outweighing probative value, which
permits exclusion of relevant matters.’ ” State v. Blackwell, 787 So. 2d
963, 965 (Fla. 1st DCA 2001) (quoting State v. Andres, 552 So. 2d
1151, 1153 (Fla. 3d DCA 1989)). “ ‘Section 90.403 . . . is directed at
evidence which inflames the jury or appeals improperly to the
jur[ors’] emotions.’ ” Steverson v. State, 695 So. 2d 687, 688-89 (Fla.
1997) (quoting C. Ehrhardt, Florida Evidence § 403.1 at 100-03 (2d
ed. 1984)).

Given the dearth of physical evidence, the statements of the
children to their grandmother and then to the Child Protection Team
interviewer were quite probative, especially given that statements
were made in temporal proximity to the alleged commission of
charged offenses. Given the lack of corroborating evidence, the
hearsay certainly was not cumulative or repetitive. While testimony
about child sexual abuse is by its nature unsettling, the hearsay
introduced below was not unnecessarily inflammatory or improperly
directed to the jury’s emotions. Accordingly, the trial court did not
abuse its discretion in rejecting the assertion that the hearsay was
unfairly prejudicial. Young’s convictions are affirmed.*

Affirmed. (ROBERTS and WINOKUR, JJ., concur.)
))))))))))))))))))

*The two molestation offenses occurred while Young was on probation for
multiple drug convictions. Although not raised on appeal, it would appear that the trial
court’s written sentences following revocation of probation do not correspond to the
oral pronouncement of sentence.  See Ashley v. State, 850 So. 2d 1265, 1268 (Fla. 2003)
(holding a trial court’s oral pronouncement of sentence controls over the written
sentencing document).

*        *        *

Criminal law—Probation revocation—Order—Written—Order
which lists paragraphs of violation affidavit as if they were conditions
of probation—Remand for entry of corrected order which reflects trial
court’s finding of willful and substantial violations of conditions of
probation

ELROY JONES, Appellant, v. STATE OF FLORIDA, Appellee. 1st District. Case No.
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1D18-4533. April 3, 2020. On appeal from the Circuit Court for Escambia County.
Stephen A. Pitre, Judge. Counsel: Andy Thomas, Public Defender, and Joel Arnold,
Assistant Public Defender, Tallahassee, for Appellant. Ashley Moody, Attorney
General, Tallahassee, for Appellee.

(PER CURIAM.) In this Anders* appeal of the order of revocation of
probation and resulting sentence, our independent review of the
record confirms that no good faith issue warranting reversal is
presented in the trial court proceedings. However, the order of
revocation lists the paragraphs in the amended affidavit of violation
of probation as if those paragraphs were the conditions of probation
which Appellant violated. The case is therefore remanded for entry of
a corrected order of revocation of probation to reflect the trial court’s
finding of willful and substantial violations of probation conditions 5,
9 and 11. Appellant need not be present for the correction. See Green
v. State, 246 So. 3d 1295 (Fla. 1st DCA 2018). In all other respects, the
revocation order and the judgment and sentence are affirmed.

AFFIRMED and REMANDED. (ROBERTS, BILBREY, and
WINOKUR, JJ., concur.)
))))))))))))))))))

*Anders v. California, 386 U.S. 738 (1967).

*        *        *

Appeals—Partial final judgment—Jurisdiction—Order on appeal is
not an appealable partial final judgment where order is not one that
disposes of a separate and distinct cause of action that is not interde-
pendent with other pleaded claims

ROBERT B. EVELEIGH, MARGARET M. EVELEIGH and CARL B. EVELEIGH,
as named trustees of the William C. Eveleigh Family Trust created under the Amended
and Restated Revocable Trust Agreement Declaration of Carl F. Eveleigh, dated March
29, 2004, as amended, Appellants, v. WILLIAM C. EVELEIGH, Appellee. 1st District.
Case No. 1D19-0322. April 3, 2020. On appeal from the Circuit Court for Duval
County. Peter L. Dearing, Judge. Counsel: Seth M. Horras, Caroline Marisa Magliolo,
and Edmond E. Koester of Coleman, Yovanovich & Koester, P.A., Naples, for
Appellants. Jack J. Aiello of Gunster, Yoakley & Stewart, P.A., West Palm Beach; John
P. Cole, Jason P. Van Lenten, and Christine Sweet of Gunster, Yoakley & Stewart,
P.A., Jacksonville, for Appellee.

(PER CURIAM) The Court has determined that the order on appeal
is not “one that disposes of a separate and distinct cause of action that
is not interdependent with other pleaded claims.” Fla. R. App. P.
9.110(k). Therefore, the order does not constitute a partial final
judgment subject to immediate review pursuant to Florida Rule of
Appellate Procedure 9.110(k). Accordingly, the appeal is dismissed
for lack of jurisdiction. (B.L. THOMAS, WINOKUR, and JAY, JJ.,
concur.)

*        *        *

Civil procedure—Hearings—Notice—Trial court violated party’s due
process rights by conducting an evidentiary hearing without providing
notice that it was evidentiary in nature

THOMAS POCOCK, Appellant, v. CHARLES POCOCK as Personal Representative
of the Estate of John Pocock; and CHRISTIE N. MCKINNELL, as the Natural
Guardian of Minor Children, Audrey E. Pocock and Madeline L. Pocock, Appellees.
1st District. Case No. 1D19-3404. April 3, 2020. On appeal from the Circuit Court for
Leon County. Angela C. Dempsey, Judge. Counsel: Thomas C. Jennings, III of Repka
& Jennings, P.A., Clearwater, for Appellant. David B. Switalski, Tallahassee, for
Appellees.

(PER CURIAM.) We hold the trial court violated Pocock’s due
process rights by conducting an evidentiary hearing without providing
notice that it was evidentiary in nature. See Jackson v. Leon Cnty.
Elections Canvassing Bd., 204 So. 3d 571 (Fla. 1st DCA 2018). We
reverse the trial court’s order and remand to the trial court to hold a
properly noticed hearing.

REVERSED and REMANDED. (LEWIS, B.L. THOMAS, and
NORDBY, JJ., concur.)

*        *        *

ANTHONY WILLIAM RITZ, JR., Appellant, v. DEPARTMENT OF CORREC-
TIONS, Appellee. 1st District. Case No. 1D17-4560. April 3, 2020. On appeal from the
Circuit Court for Leon County. Karen Gievers, Judge. Counsel: Anthony William Ritz,
Jr., pro se, Appellant. Ashley Moody, Attorney General, and Kristen J. Lonergan,
Assistant Attorney General, Tallahassee, for Appellee.

(PER CURIAM) Appellee’s motion to dismiss, filed January 29,
2020, is granted, and the instant appeal is dismissed as moot. (WOLF,
BILBREY, and M.K. THOMAS, JJ., concur.)

*        *        *

D’ANDRE L. KEY, Appellant, v. STATE OF FLORIDA, Appellee. 1st District. Case
No. 1D19-2267. April 3, 2020. On appeal from the Circuit Court for Walton County.
Kelvin C. Wells, Judge. Counsel: D’Andre L. Key, pro se, Appellant. Ashley Moody,
Attorney General, Tallahassee, for Appellee.

(PER CURIAM.) AFFIRMED. See Bush v. State, 945 So. 2d 1207,
1211 (Fla. 2006) (“[T]he proper remedy for a prisoner to pursue in
challenging a sentence-reducing credit determination by the Depart-
ment, where the prisoner has exhausted administrative remedies and
is not alleging entitlement to immediate release, continues to be a
mandamus petition filed in circuit court.”). (WOLF, B.L. THOMAS,
and ROBERTS, JJ., concur.)

*        *        *

SINOEUN KOUNG, LORM SOUN, and LEANG VE, Petitioners, v. MICHAEL
GIORDANO and MELISSA CHEVALIER, Respondents. 1st District. Case No. 1D19-
3979. April 3, 2020. Petition for Writ of Certiorari—Original Jurisdiction. Counsel:
Raymond L. Roebuck and Brian M. Guter of O’Hara Law Firm, P.A., Jacksonville, for
Petitioners. Megan D. Russo and Nelson E. Sierra of Ronald E. Sholes, P.A.,
Jacksonville, for Respondents.

(PER CURIAM.) DISMISSED. See AVCO Corp. v. Neff, 30 So. 3d
597, 601 (Fla. 1st DCA 2010) (recognizing that irreparable harm—
i.e., injury that cannot be remedied in plenary appeal—must be
established before court has jurisdiction over petition for writ of
certiorari, failing which the petition must be dismissed). (ROWE,
MAKAR, and KELSEY, JJ., concur.)

*        *        *

ROBERT HILL, Petitioner, v. FLORIDA COMMISSION ON OFFENDER REVIEW,
Respondent. 1st District. Case No. 1D20-0855. April 3, 2020. Petition for Writ of
Mandamus—Original Jurisdiction. Counsel: Robert Hill, pro se, Petitioner. Rana
Wallace, General Counsel, Florida Commission on Offender Review, Tallahassee, for
Respondent.

(PER CURIAM.) The petition for writ of mandamus is denied as
premature. (WOLF, BILBREY, and M.K. THOMAS, JJ., concur.)

*        *        *
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