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April 17, 2020 SUPREME COURT OF FLORIDA
Criminal law—Murder—Death penalty—Post conviction relief—
United States Supreme Court and Florida Supreme Court precedent
foreclose relief as to claims raised in successive post conviction motion
predicated on United States Supreme Court’s decision in Hurst v.
Florida and Florida Supreme Court decision in Hurst v. State

ANTHONY JOHN PONTICELLI, Appellant, v. STATE OF FLORIDA, Appellee.
Supreme Court of Florida. Case No. SC19-607. April 16, 2020. An Appeal from the
Circuit Court in and for Marion County, Robert W. Hodges, Judge - Case No.
421987CF002719CFAXXX. Counsel: Linda McDermott of McClain & McDermott,
P.A., Estero, for Appellant. Ashley Moody, Attorney General, Tallahassee, and Patrick
Bobek, Assistant Attorney General, Daytona Beach, for Appellee.

(PER CURIAM.) Anthony John Ponticelli, a prisoner under two
sentences of death, appeals the circuit court’s order denying his
successive postconviction motion filed pursuant to Florida Rule of
Criminal Procedure 3.851. We have jurisdiction. See art. V, § 3(b)(1).

Ponticelli’s two sentences of death became final in 1993. Ponticelli
v. State, 618 So. 2d 154 (Fla.), cert. denied, 510 U.S. 935 (1993). In
seeking relief from his death sentences below, Ponticelli raised claims
predicated on the United States Supreme Court’s decision in Hurst v.
Florida, 136 S. Ct. 616 (2016), and this Court’s decision on remand
in Hurst v. State, 202 So. 3d 40 (Fla. 2016), from which we have since
receded in State v. Poole, 45 Fla. L. Weekly S41 (Fla. Jan. 23, 2020),
clarified, 45 Fla. L. Weekly S121 (Fla. Apr. 2, 2020).

The United States Supreme Court’s precedent and our precedent
foreclose relief as to Ponticelli’s claims. See McKinney v. Arizona,
140 S. Ct. 702, 707-08 (2020) (holding that, under Hurst v. Florida,
“a jury must find the aggravating circumstance that makes the
defendant death eligible,” but that a jury “is not constitutionally
required to weigh the aggravating and mitigating circumstances or to
make the ultimate sentencing decision within the relevant sentencing
range,” and that Hurst v. Florida “do[es] not apply retroactively on
collateral review”); see also Poole, 41 Fla. L. Weekly at S48
(“reced[ing] from Hurst v. State except to the extent it requires a jury
unanimously to find the existence of a statutory aggravating circum-
stance beyond a reasonable doubt” as required by Hurst v. Florida);
Hitchcock v. State, 226 So. 3d 216, 217 (Fla. 2017) (holding that Hurst
v. Florida as interpreted in Hurst v. State is not retroactive to defen-
dants similarly situated to Ponticelli). Accordingly, we affirm the
circuit court’s denial.

It is so ordered. (CANADY, C.J., and POLSTON, LAWSON, and
MUÑIZ, JJ., concur. LABARGA, J., concurs in part and dissents in
part with an opinion.)
))))))))))))))))))
(LABARGA, J., concurring in part and dissenting in part.) Ponticelli’s
death sentences became final before the U.S. Supreme Court’s
decision in Ring v. Arizona, 536 U.S. 584 (2002). See Ponticelli v.
State, 618 So. 2d 154 (Fla.), cert. denied, 510 U.S. 935 (1993). Thus,
consistent with this Court’s decision in Hitchcock v. State, 226 So. 3d
216 (Fla. 2017), I concur in the result.

I do, however, dissent to the majority’s reliance on State v. Poole,
45 Fla. L. Weekly S41 (Fla. Jan. 23, 2020), with which I strenuously
disagree and which I conclude was wrongly decided.

*        *        *

IN RE: AMENDMENTS TO THE FLORIDA RULES OF CIVIL PROCEDURE—
2019 REGULAR-CYCLE REPORT. Supreme Court of Florida. Case No. SC19-108.
December 5, 2019. Corrected April 16, 2020. Original Proceeding—Florida Rules of
Civil Procedure. Counsel: Ardith Michelle Bronson, Chair, and Scott Michael Dimond,
Past Chair, Civil Procedure Rules Committee, Miami; and Joshua E. Doyle, Executive
Director, and Mikalla Andies Davis, Staff Liaison, The Florida Bar, Tallahassee, for
Petitioner. Kurt E. Alexander of Rigdon Alexander & Rigdon, LLP, Merritt Island; and
Eleni Blumenfeld-James of Aderant, Culver City, California, Responding with
comments.

CORRECTED OPINION
[Original Opinion at 44 Fla. L. Weekly S271a]

Editor’s note.   The following corrections have been made in the
opinion:

On page 14, the footnote in Form 1.902 is now “1.” instead of
subscript “3.”

On page 16, the following language has been inserted after the
second full paragraph:

The full corrected copy of the case may be viewed in our Rule
Revisions section on our website at http://www.FloridaLawWeek-
ly.com.

*        *        *
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Arbitration—Appeals—Arbitration award which found that defen-
dant limited liability company  owed plaintiff for mortgage granted to
plaintiff against LLC, but which recommended that receiver be
appointed to begin dissolution of LLC based on determination that
LLC could not pay the mortgage—Judgment entered by trial court
was a final appealable order and not a mere confirmation of arbitra-
tion award where judgment put an end to judicial labor, leaving a
receiver to execute the judgment through new judicial proceedings to
dissolve defendant LLC—Judgment’s retention of jurisdiction does
not disturb finality of judgment where jurisdiction was retained only
to enforce the judgment—Trial court did not err by entering final
judgment that was not inconsistent with arbitration award because it
failed to grant judgment in plaintiff’s favor—Final judgment con-
firmed arbitration award and provided relief necessary to carry out the
terms of the award—No error in failing to grant plaintiff the right of
execution and final process—Final judgment does not provide that
relief because arbitration award did not contemplate that relief

CHARLES TIMMONS, Appellant, v. LAKE CITY GOLF, LLC d/b/a The Country
Club At Lake City, a Florida limited liability company; CARL STE MARIE, an
individual; and NICOLE STE. MARIE, as successor member to Claude Ste. Marie,
deceased, Appellees. 1st District. Case No. 1D19-2802. April 7, 2020. On appeal from
the Circuit Court for Columbia County. Mark E. Feagle, Judge. Counsel: Meagan L.
Logan and Sara Jane Carter of Douglas & Carter, Lake City, for Appellant. Jeffrey R.
Dollinger of Scruggs, Carmichael & Wershow, P.A., Gainesville, for Appellee Lake
City Golf, LLC; Guy W. Norris of Norris & Norris, P.A., Lake City, for Appellees Ste.
Marie.

(ROWE, J.) Charles Timmons appeals a final judgment confirming an
arbitration award. Timmons argues that the judgment is not final
because it merely confirms the arbitration award and lacks traditional
words of finality. He also asserts that the trial court erred by not
entering judgment in his favor or including language in the judgment
giving him the right of execution and final process. We affirm.

Facts
Timmons, his wife, Regina, along with Claude Ste. Marie, Nicole

Ste. Marie, and Carl Ste. Marie, formed Lake City Golf Club, LLC in
2009. Years later, after Regina Timmons and Claude Ste. Marie
passed away, a dispute arose among the remaining parties about Carl
Ste. Marie’s handling of the LLC’s finances. The parties resolved the
dispute through mediation. The settlement agreement reached at
mediation granted Timmons a mortgage against the LLC for
$1,750,000 to be secured by real estate and other LLC assets. Under
the agreement, the LLC was to make mortgage payments to Timmons.
But because of material changes in the financial condition of the LLC,
no payments were ever made.

To recover the payments and enforce the settlement agreement,
Timmons sued the LLC and Carl Ste. Marie. Ste. Marie moved to
compel arbitration pursuant to the LLC’s operating agreement. The
parties went to arbitration. The arbitrator found that the settlement
agreement reached at mediation was enforceable and that the LLC
breached the agreement. The arbitrator found that the LLC owed
Timmons about $1,850,000. Timmons sought authority to execute on
the mortgage. But the arbitrator denied Timmons’ request after
finding that the LLC could not afford to pay the mortgage. Instead, the
arbitrator recommended that a receiver be appointed to begin judicial
dissolution of the LLC. The arbitrator later amended the arbitration
award to clarify that the trial court would determine the priorities of
the distribution of the net proceeds derived from the judicial dissolu-

tion of the LLC.
Timmons then moved in the circuit court to confirm the amended

arbitration award and to enter judgment in his favor. The LLC and the
Ste. Maries also moved to confirm the arbitration award, but opposed
the entry of final judgment for Timmons. Instead, they argued that the
trial court should appoint a receiver and order the receiver to seek
judicial dissolution of the LLC.

After a hearing, the trial court entered a final judgment confirming
the arbitration award. The court found that the LLC owed Timmons
around $1,850,000. The court appointed a receiver and authorized the
receiver to begin judicial dissolution of the LLC. The court retained
jurisdiction to enter any necessary orders to enforce the judgment.
This appeal follows.

Analysis
We review a final judgment confirming an arbitration award for an

abuse of discretion. Nucci v. Storm Football Partners, 82 So. 3d 180,
181 (Fla. 2d DCA 2012).

Timmons claims the trial court erred in three respects when it
entered the final judgment confirming the arbitration award. First, he
argues that the judgment is not final because it merely confirms the
arbitration award and lacks traditional words of finality. Second,
Timmons contends that the trial court should have entered judgment
in his favor. Third, he asserts that the trial court should have included
language in the judgment giving him the right of execution and final
process. Each argument lacks merit.

First, Timmons argues that the trial court’s judgment was not final
because it merely confirmed the arbitration award. After entry of an
arbitration award, a party to the arbitration may move in circuit court
for an order confirming the award. § 682.15, Fla. Stat. (2018). The
court must then “issue a confirming order unless the award is modified
or corrected pursuant to s. 682.10 or s. 682.14 or is vacated pursuant
to s. 682.13.” § 682.12, Fla. Stat. Once the court confirms the
arbitration award, unless there is a pending motion to correct or
modify the award, the trial court must then enter a final judgment. §
682.15(1), Fla. Stat. (2018).

The question presented here is whether the trial court merely
confirmed the arbitration award or entered a final judgment. If the 
trial court merely confirmed the arbitration award, the judgment is not
final and not appealable. Ross v. Prospectsplus!, Inc., 182 So. 3d 802,
803 (Fla. 2d DCA 2016). We find that the judgment was final because
the trial court did more than just confirm the arbitration award.
Though the judgment incorporates the arbitration award and clarifica-
tion order, the trial court also cited section 682.15 and titled its ruling
as a final judgment. And the trial court appointed a receiver to begin
judicial dissolution of the LLC so that the receiver could distribute the
dissolution proceeds. Finally, while the final judgment includes a
retention of jurisdiction, the trial court retained jurisdiction only to
enforce the judgment. This retention of jurisdiction does not disturb
the finality of the judgment. See Prime Orlando Props., Inc. v. Dep’t
of Bus. Regulation, 502 So. 2d 456, 459 (Fla. 1st DCA 1986) (holding
that a clause reserving jurisdiction to enforce an order does not destroy
the finality of the order).

Even so, Timmons argues that the judgment is not final because it
does not include traditional words of finality like “go hence without
day” or “let execution lie.” This argument fails because finality does
not depend on whether the trial court uses particular words or phrases.
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Hoffman v. Hall, 817 So. 2d 1057, 1058 (Fla. 1st DCA 2002); see also
Ball v. Genesis Outsourcing Sols., LLC, 174 So. 3d 498, 500 (Fla. 3d
DCA 2015) (explaining the origins of the phrase “go hence without
day”). Rather, a judgment is final when it puts an end to judicial labor,
with only execution and enforcement of the judgment remaining. City
of Tallahassee v. Big Bend PBA, 703 So. 2d 1066, 1069 (Fla. 1st DCA
1997). The judgment here does just that. The judgment confirms the
arbitration award, providing that the terms of the award are “incorpo-
rated into this Final Judgment by reference as the Final Judgment of
this Court.” The judgment also includes the amount owed to
Timmons, directs the process for the receiver to begin judicial
dissolution of the LLC, and directs the receiver to determine the
priorities in the distribution of the dissolution proceeds. The judicial
labor in this case came to an end, leaving the receiver to execute the
judgment through new judicial proceedings to dissolve the LLC.
There is nothing more for the trial court to do. The judgment is final.

Next, Timmons asserts the trial court erred by entering a final
judgment that did not conform to the arbitration award. When a trial
court confirms an arbitration award, it must enter judgment in
conformity with the arbitration award. § 682.15, Fla. Stat.; see also
Polley v. Garner, 98 So. 3d 648, 649 (Fla. 1st DCA 2012). Timmons
argues that the judgment is inconsistent with the arbitration award
because it does not grant judgment in his favor. But Timmons can
point to no provision of the arbitration award or clarification order that
requires entry of a judgment in his favor. Though the arbitrator
determined the amount the LLC owed to Timmons, the arbitrator
recommended the appointment of a receiver to begin judicial
dissolution of the LLC and to determine the priorities of distribution
(including any distribution to Timmons) of the net proceeds of the sale
of the LLC’s assets. The final judgment confirmed the arbitration
award and provided the relief necessary to carry out the terms of the
arbitration award. And thus, the relief provided in the final judgment
properly conformed to the relief awarded in arbitration.

Finally, Timmons argues that the judgment is flawed because it
does not include language giving him the right of execution and final
process. We disagree. The final judgment does not provide that relief
because the arbitration award did not contemplate that type of relief.
The arbitrator determined the amount of money owed to Timmons
under the mortgage. And even though Timmons sought damages,
attorneys’ fees, and costs against the LLC, the arbitrator did not award
that requested relief. Instead, the arbitrator recommended that the trial
court appoint a receiver with customary powers to dissolve the LLC
and to present to the receivership court the priorities of distribution of
company assets. The final judgment provides that the amount owed to
Timmons “shall be paid by the Receiver under the judicial dissolution
and receivership proceedings,” and that “thereafter” the receivership
court shall determine the priorities of distribution of net proceeds from
judicial dissolution and sale of company assets. The final judgment
thus establishes the sole process for Timmons to recover the debt
owed to him from the assets of the LLC. For these reasons, the trial
court did not err by not granting Timmons the right of execution and
final process in the final judgment. We, therefore, AFFIRM the final
judgment confirming the arbitration award. (KELSEY, J., concurs;
MAKAR, J., concurs with opinion.)
))))))))))))))))))
(MAKAR, J., concurring.) I fully concur and point out that the trial
court was required to confirm the arbitration award in this case as it
found it. As the trial court noted in its final judgment of confirmation,
the arbitration award and a clarification were “filed with this Court in
this action without a request to modify, correct, or vacate either of
them.” (Emphasis added.) By not attempting to modify, correct or
vacate the arbitration award, the plaintiff acquiesced in its enforce-
ment method, making it incumbent on the trial judge to enter a final

judgment specifying that plaintiff is owed approximately $1,850,000
plus pre-award interest and that the amount owed to plaintiff “shall be
paid . . . under the judicial dissolution and receivership proceedings”
in accordance with the arbitration award and clarification. Affirmance
of the trial court’s order is thereby appropriate.

*        *        *

Criminal law—Attempted sexual battery—Sufficiency of evidence—
No error in denying motion for judgment of acquittal where evidence
at trial, viewed in the light most favorable to the state, showed that
defendant did not stop his sexual advances when victim unambiguously
refused them, but forcibly continued his assault and only terminated
his attempt after the victim got away from him

ARTURO HERNANDEZ-PAZ, Appellant, v. STATE OF FLORIDA, Appellee. 1st
District. Case No. 1D19-1362. April 7, 2020. On appeal from the Circuit Court for Leon
County. Robert E. Long, Judge. Counsel: Terry P. Roberts of Law Office of Terry P.
Roberts, Tallahassee; Mark V. Murray of Law Office of Mark V. Murray, Tallahassee,
for Appellant. Ashley Moody, Attorney General, and Quentin Humphrey, Assistant
Attorney General, Tallahassee, for Appellee.

(PER CURIAM.) Appellant, Arturo Hernandez-Paz, appeals his
conviction for attempted sexual battery and raises two issues. We
reject Appellant’s first argument that the trial court erred in denying
his motion for judgment of acquittal for the reasons that follow. We
affirm as to the second issue without discussion.

We review the trial court’s denial of a motion for judgment of
acquittal de novo to determine whether the evidence is legally
sufficient to sustain a conviction. Kemp v. State, 166 So. 3d 213, 216
(Fla. 1st DCA 2015). In doing so, we must consider the evidence and
all reasonable inferences therefrom in a light most favorable to the
State. Id.

Viewed in the light most favorable to the State, the evidence at trial
showed the following. Appellant returned to the victim’s apartment by
himself for a tool he claimed to have left there earlier while his crew
was replacing the flooring. Appellant asked to look for the tool in the
victim’s bedroom, and while they were both in there, he repeatedly
called her beautiful and complimented her body. He then asked her if
she knew any women who would be interested in having sex with him,
reassuring her that he had money and could pay for “whatever he
needs to happen.” She kept telling him that she did not know any such
women and she was not interested and that her boyfriend would be
home soon. While standing in a manner that he was blocking her only
way out of the bedroom, Appellant told the victim that they “can do
something quick right now, that no one had to know about what [they]
had to do right then and there,” and he proceeded to try to reach under
her pajama shorts and grab her vagina. She slapped his hand away
before he could make physical contact, and she told him no. Appel-
lant, however, did not cease his sexual advances at that point. Cf.
Rogers v. State, 660 So. 2d 237, 238-41 (Fla. 1995) (holding that the
evidence did not support a conviction for attempted sexual battery
where the appellant told the victim to take off her clothes and grabbed
her breast when she refused, and he stopped when she asked him not
to do that and made no further attempt to touch her, despite holding
her and her companion at gunpoint in a car).

Instead of stopping when the victim unambiguously refused his
sexual advances by slapping his hand away and telling him no,
Appellant forcibly continued his assault by immediately putting her
in a tight bear hug, with one arm around her waist and on her buttocks
and the other hand grabbing her breasts. He then lifted her up and tried
to swing her over to the bed that was right next to them. Nervous about
being placed on the bed, the victim pushed Appellant off as hard as she
could and ran out of the bedroom to get her cell phone. Appellant
terminated his attempt only then, after the victim got away from him.
See Gudinas v. State, 693 So. 2d 953, 962 (Fla. 1997) (affirming the
appellant’s conviction for attempted sexually battery where he
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followed the victim and tried to forcibly enter her car on three separate
occasions, once while yelling, “I want to f___ you,” and he ceased his
attempt only when she laid on the horn, and distinguishing Rogers
because “Rogers ceased his advances after simply being asked to stop,
although he held the two people at gunpoint with both powerless to
stop him”); see also Geldreich v. State, 763 So. 2d 1114, 1118-19 (Fla.
4th DCA 1999) (affirming the denial of the appellant’s motion for
judgment of acquittal on the charge of attempted sexual battery with
force where he forcibly carried the victim to the parking lot after she
declined his invitation to go to his apartment, he threw her down,
straddled her, and began to take her blouse off, and she was able to flee
when someone went to see if everything was okay upon hearing her
screams, and explaining that “[u]nlike Rogers . . ., where the defen-
dant ceased his sexual advances when the victim asked him to stop,
Geldreich forcibly continued his assault”). Thus, we find that the trial
court properly denied Appellant’s motion for judgment of acquittal as
there was competent, substantial evidence to support a verdict finding
him guilty of attempted sexual battery.

Therefore, we affirm Appellant’s conviction.
AFFIRMED. (RAY, C.J., and LEWIS and OSTERHAUS, JJ.,

concur.)

*        *        *

Administrative law—Department of Children and Families—
Medicaid application—Hearing officer did not err in granting
agency’s motion to dismiss requested hearing regarding agency’s
denial of claimant’s application for Medicaid benefits—Doctrine of res
judicata applies and bars claimant from filing his current application
where previous application had been denied and second application
was not supported by new facts, changed conditions, or additional
submissions—Doctrine of collateral estoppel also applies and bars
application at issue—Because res judicata and collateral estoppel
apply, the doctrine of administrative finality also applies—Claimant’s
due process rights were not violated where claimant was given notice
and opportunity to be heard on agency’s motion to dismiss and chose
not to respond

JAMES E. PUMPHREY, SR., Appellant, v. DEPARTMENT OF CHILDREN AND
FAMILIES, Appellee. 1st District. Case No. 1D19-1361. April 7, 2020. On appeal from
the Department of Children and Families. Susan Dixon, Hearing Officer.  Counsel:
Mary L. Wakeman and Max J. Solomon of Heuler-Wakeman Law Group, P.L.,
Tallahassee, for Appellant. Camille Larson, Assistant Regional Counsel, Department
of Children and Families, Tallahassee, for Appellee.

(B.L. THOMAS, J.) In this administrative appeal, Appellant chal-
lenges the Hearing Officer’s final order granting the Department of
Children and Families’ “Motion to Dismiss.” Appellant applied for
Institutional Care Program Medicaid benefits. The Department denied
the application and Appellant requested a hearing. Before conducting
the hearing, the Department filed a motion to dismiss, arguing that the
matter was previously litigated in a prior application.

Appellant failed to respond to the Department’s motion to dismiss.
Without conducting a hearing, the Hearing Officer entered a final
order granting the Department’s order and dismissing the case.
Appellant then filed a “Motion for Rehearing, or, in the alternative,
Motion to Set Aside Final Order to Dismiss,” arguing the Hearing
Officer misrepresented the primary issue in the prior application and
improperly applied the doctrines of administrative finality, res
judicata, and collateral estoppel.

Only Appellant’s argument concerning the doctrines of adminis-
trative finality, res judicata, and collateral estoppel was properly
preserved for appellate review. However, we also address whether
Appellant’s due process rights were violated, because a denial of due
process constitutes fundamental error.  See Verizon Bus. Network
Servs., Inc. v. Dep’t of Corr., 988 So. 2d 1148, 1150-51 (Fla. 1st DCA
2008).

First, Appellant argues that the doctrines of administrative finality,
res judicata, and collateral estoppel do not preclude the filing of his
current Medicaid application. Appellant’s argument is incorrect. “A
trial court’s ruling that relief is barred on the grounds of res judicata or
collateral estoppel is reviewed de novo.” Felder v. Dep’t of Mgmt.
Servs., 993 So. 2d 1031, 1034 (Fla. 1st DCA 2008). The doctrine of
administrative finality is based on principles similar to those support-
ing res judicata and collateral estoppel. Id. at 1035.

The doctrine of res judicata applies and bars Appellant from filing
his current petition. “The proper rule in a case where a previous permit
application has been denied is that res judicata will apply only if the
second application is not supported by new facts, changed conditions,
or additional submissions by the applicant.” Thomson v. DEP, 511 So.
2d 989, 991 (Fla. 1987). Although Appellant provided additional
information in his motion for rehearing, the Hearing Officer was not
able to consider that information. See Fla. Admin. Code R. 65-
2.507(10); Sys. Mgmt. Assocs., Inc. v. HRS, 391 So. 2d 688, 689-90
(Fla. 1st DCA 1980) (holding that a motion for rehearing does not
suspend rendition of an administrative order because rehearing is not
authorized in administrative proceedings). As a result, the Hearing
Officer did not err in applying the doctrine of res judicata based on the
information provided in the Department’s motion to dismiss.

The doctrine of collateral estoppel also applies. Collateral estoppel
bars subsequent causes of action when the following five factors are
met:

(1) an identical issue must have been presented in the prior proceed-
ing; (2) the issue must have been a critical and necessary part of the
prior determination; (3) there must have been a full and fair opportu-
nity to litigate that issue; (4) the parties in the two proceedings must be
identical; and (5) the issue[ ]must have been actually litigated.

Felder, 993 So. 2d at 1034-35. Appellant’s application meets all five
factors. The issue presented in both proceedings was Appellant’s
eligibility for Medicaid benefits. The inability to verify Appellant’s
assets was critical and necessary in determining whether he could
receive benefits. The parties in both proceedings were identical.
Finally, Appellant was afforded an opportunity to fully and fairly
litigate this issue through the administrative appeals process, and the
issue was fully litigated with the issuance of a final order by a Hearing
Officer.

Finally, because res judicata and collateral estoppel apply, the
doctrine of administrative finality also applies. “Florida courts do not
apply the doctrine of administrative finality when there has been a
significant change in circumstances or there is a demonstrated public
interest.” Delray Med. Ctr., Inc. v. Ag. for Healthcare Admin., 5 So. 3d
26, 29 (Fla. 4th DCA 2009). As previously discussed, both the prior
final order and Appellant’s current application denial were based on
Appellant’s failure to verify his assets. As a result, there was no
significant change in Appellant’s circumstances.

The Hearing Officer did not err in finding the doctrines of res
judicata, collateral estoppel, and administrative finality apply to bar
Appellant’s present application for Medicaid benefits. Neither were
Appellant’s due process rights violated. “Procedural due process
requires both fair notice and a real opportunity to be heard.” Keys
Citizens for Responsible Gov’t, Inc. v. Fla. Keys Aqueduct Auth., 795
So. 2d 940, 948 (Fla. 2001); Henderson v. Dep’t of Health, Bd. of
Nursing, 954 So. 2d 77, 80 (Fla. 5th DCA 2007). Although conduct-
ing a hearing is favored, dismissing a petition is permitted. §
120.569(2)(c), Fla. Stat. (2018); see also City of Winter Park v. Metro.
Planning Org. for Orlando Urban Area, 765 So. 2d 797, 798 (Fla. 1st
DCA 2000).

Appellant was given notice and an opportunity to be heard. The
Department properly filed its motion to dismiss under Fla. Admin.
Code R. 65-2.057(7). Appellant does not contend that he was not on
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notice of the motion. Appellant could have filed a response to the
Department’s motion to dismiss within seven days. See id. Appellant
chose not to respond, waiving his right to be heard on the motion.
Because Appellant’s due process rights were not violated, the Hearing
Officer did not commit fundamental error in granting the Depart-
ment’s motion to dismiss.

AFFIRMED. (WOLF and MAKAR, JJ., concur.)

*        *        *

Administrative law—Education Practices Commission—Educator’s
certificate—Revocation—Hearing—No error in permanently revoking
appellant’s educator’s certificate without a formal hearing based on his
federal conviction for receipt of child pornography—Appellant had no
right to a formal hearing because his challenge to the EPC’s complaint
did not involve any disputed issues of material fact—Claim that
certificate could not be revoked because appeal of federal conviction
remained pending involves a legal dispute, not a factual one—On
merits of claim, EPC correctly concluded that section 1012.795 does not
require it to await the outcome of an appeal before it may revoke an
educator’s certificate based on a conviction—To extent appellant
sought to dispute the factual basis for his conviction, appellant could
not do so in a proceeding before the EPC

ANDRES CABEZAS, Appellant, v. RICHARD CORCORAN as the Commissioner
of Education, Appellee. 1st District. Case No. 1D19-881. April 7, 2020. On appeal from
the Education Practices Commission. Counsel: Andres Fernando Cabezas, pro se,
Appellant. Bonnie Wilmot, Deputy General Counsel, Florida Department of
Education, Tallahassee; and Ron Weaver, Ocala, for Appellee.

(ROWE, J.) Andres Cabezas appeals a final order of the Education
Practices Commission permanently revoking his Florida educator’s
certificate based on his federal conviction for receipt of child pornog-
raphy. He argues that he was denied due process because he was not
granted a formal hearing before the EPC revoked his certificate. He
also contends that the EPC had no authority to revoke his certificate
because he had appealed his federal conviction. For the reasons below,
we affirm.

Cabezas pleaded guilty to a federal charge of receipt of child
pornography. After Cabezas was sentenced to twelve years in federal
prison, the EPC filed an administrative complaint seeking to revoke
his educator’s certificate. The EPC alleged that Cabezas violated
section 1012.795(1)(f), Florida Statutes, by pleading guilty to and
being convicted of a disqualifying offense under section 1012.315,
Florida Statutes.

Cabezas disputed the charges in the complaint, arguing that the
EPC could not revoke his certificate because his federal conviction
was not yet final. Cabezas requested a formal hearing on his election
of rights form. The EPC reviewed the request and concluded that
Cabezas had not disputed issues of material fact that would require a
formal hearing under section 120.57(1), Florida Statutes. Instead,
finding that Cabezas’ dispute was a legal one, the EPC held an
informal hearing under section 120.57(2), Florida Statutes. Based on
their finding that the federal conviction was a disqualifying offense
under section 1012.795, Florida Statutes, the EPC entered an order
permanently revoking Cabezas’ educator’s certificate. This timely
appeal follows.

Cabezas argues that the EPC deprived him of due process when it
denied his request for a formal hearing. He further argues that the EPC
lacked authority to revoke his license because his federal conviction
was not yet final. We disagree.

Cabezas had no right to a formal hearing because his challenge to
the EPC’s complaint did not involve any disputed issues of material
fact. Section 120.57(1), Florida Statutes, gives substantially affected
parties the right to a formal hearing to challenge the decision of an
administrative agency when issues of material fact are in dispute.
Rosenzweig v. Dep’t of Transp., 979 So. 2d 1050, 1055 (Fla. 1st DCA

2008). When material facts are not in dispute, an agency need not
grant a formal hearing and instead may conduct an informal hearing.
Hobe Assocs., Ltd. v. State, Dep’t of Bus. Regulation, Div. of Fla.
Land Sales, Condos., & Mobile Homes, 504 So. 2d 1301, 1305 (Fla.
1st DCA 1987).

Cabezas claimed that the EPC could not revoke his educator’s
certificate under section 1012.795 because his federal conviction was
not yet final. Cabezas appealed the conviction and his appeal re-
mained pending. Even so, Cabezas’ claim involves a legal dispute, not
a factual one. To resolve the claim, the EPC was required only to
consider whether Cabezas’ conviction needed to be final under section
1012.795, Florida Statutes, before the EPC could revoke his educa-
tor’s certificate. Because Cabezas raised only a legal dispute over the
finality of his conviction, the EPC did not err by conducting an
informal hearing.

On the merits of Cabezas’ claim, the EPC correctly concluded that
section 1012.795, Florida Statutes, does not require it to await the
outcome of an appeal before the EPC may revoke an educator’s
certificate based on a conviction. Rather, under the plain language of
the statute, the EPC may suspend or revoke a license when the
educator has “been convicted or found guilty of, has had adjudication
withheld for, or has pled nolo contendere to a misdemeanor, felony,
or any other criminal charge.” § 1012.795(1)(f), Florida Statutes. The
statute authorizes revocation of a certificate based on a conviction, or
even a plea to criminal charges. Because the statute contains no
provision for delaying discipline against an educator’s certificate
because of a pending appeal, the EPC did not err when it revoked
Cabezas’ educator certificate based on his federal conviction.

Finally, to the extent that Cabezas sought to challenge the facts
supporting his federal conviction, an administrative proceeding is not
the forum to relitigate a criminal conviction imposed by a court of
competent jurisdiction. See McGraw v. Dep’t of State, Div. of
Licensing, 491 So. 2d 1193, 1195 (Fla. 1st DCA 1986) (“To the extent
that appellant sought to relitigate the question of his guilt regarding the
subject offense, such is improper.”). Cabezas thus could not dispute
the basis of his federal conviction in the proceeding before the EPC.

In sum, because Cabezas was not deprived of due process when the
EPC conducted an informal hearing and the revocation of his license
was authorized under section 1012.795(1)(f), Florida Statutes, the
EPC did not err when it revoked Cabezas’ educator’s certificate.

AFFIRMED. (RAY, C.J., and TANENBAUM, J., concur.)

*        *        *

Criminal law—Habeas corpus—Ineffective assistance of appellate
counsel—Petition alleging that appellate counsel was ineffective for
failing to preserve issue of an erroneous lesser-included offense jury
instruction on manslaughter by placing case in pipeline of Montgomery
v. State—Petition dismissed as procedurally barred—Holding in
Montgomery does not apply retroactively to convictions that were final
before opinion issued—Pending post conviction proceedings could not
operate to place defendant in pipeline—Additionally, defendant cannot
demonstrate manifest injustice—Pro se filings—Warning

JIMMY LEE TOLIVER, Petitioner, v. STATE OF FLORIDA, Respondent. 1st
District. Case No. 1D19-3842. April 7, 2020. Petition for Writ of Habeas Corpus—
Original Jurisdiction. Counsel: Jimmy Lee Toliver, pro se, Petitioner. Ashley Moody,
Attorney General, Tallahassee, for Respondent.

(B.L. THOMAS, J.) Petitioner seeks a new trial and alleges ineffective
assistance of appellate counsel and manifest injustice. He argues that
he is entitled to relief because his appellate counsel failed to preserve
the issue of an erroneous lesser-included offense jury instruction on
manslaughter by placing his case in the pipeline of Montgomery v.
State, 70 So. 3d 603 (Fla. 1st DCA 2009), approved, 39 So. 3d 252
(Fla. 2010). We disagree. We treat the petition as a petition for writ of
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habeas corpus. Petitioner having failed to demonstrate manifest
injustice, the petition is dismissed as procedurally barred. See Baker
v. State, 878 So. 2d 1236 (Fla. 2004).

Petitioner’s conviction became final in 2007 after his direct appeal
was affirmed in Toliver v. State, 953 So. 2d 713 (Fla. 1st DCA 2007),
rev. denied, 966 So. 2d 971 (Fla. 2007), and thus before the issuance
of this Court’s opinion in Montgomery v. State, 70 So. 3d 603 (Fla. 1st
DCA 2009). The holding in Montgomery does not apply retroactively
to convictions that were final before the opinion issued. Rozzelle v.
State, 29 So. 3d 1141, 1142 (Fla. 1st DCA 2009). Petitioner’s
postconviction proceeding that was pending in 2009 could not operate
to place him in the Montgomery pipeline. See Castano v. State, 119
So. 3d 1208, 1210-11 (Fla. 2012) (Pariente, J., concurring) (explain-
ing that a pending postconviction proceeding can only operate to place
the defendant in the pipeline of a case making new law if the new law
would apply to claims appropriately raised in a postconviction
proceeding rather than in direct appeal).

Additionally, Petitioner cannot demonstrate manifest injustice
because the Florida Supreme Court’s recent opinion in Knight v. State,
2019 WL 6904690 (Fla. 2019), receded from State v. Montgomery, 39
So. 3d 252 (Fla. 2010).

We write also to address Petitioner’s filing history. Apart from the
instant case, Petitioner has filed five other pro se actions in this Court
attacking his judgment and sentence: 1D09-0739, 1D09-5656, 1D13-
1188, 1D13-2185, and 1D18-5108. These actions include
postconviction appeals, petitions for writ of habeas corpus, and a
petition alleging ineffective assistance of appellate counsel. Petitioner
has failed to obtain relief in these actions. Petitioner is warned that any
future filings that this Court determines to be frivolous may result in
the imposition of sanctions, including a prohibition against any further
pro se filings in this Court and a referral to the appropriate institution
for disciplinary procedures as provided in section 944.279, Florida
Statutes (2019) (providing that a prisoner who is found by a court to
have brought a frivolous or malicious suit, action, claim, proceeding,
or appeal is subject to disciplinary procedures pursuant to the rules of
the Department of Corrections). (WOLF and ROBERTS, JJ., concur.)

*        *        *

Criminal law—Post conviction relief—Timeliness of motion—Mailbox
rule—Prisoners—Trial court erred in finding that defendant’s post
conviction motion was not timely filed where defendant presented
unrebutted proof that defendant complied with mailbox rule by timely
entrusting motion to prison officials

TAVORIS SIMMONS, Appellant, v. STATE OF FLORIDA, Appellee. 1st District.
Case No. 1D18-4441. April 7, 2020. On appeal from the Circuit Court for Duval
County. Marianne L. Aho, Judge. Counsel: Tavoris Simmons, pro se, Appellant.
Ashley Moody, Attorney General, and Amanda D. Stokes and Heather Flanagan Ross,
Assistant Attorneys General, Tallahassee, for Appellee.

(ROBERTS, J.) On appeal, the appellant challenges the
postconviction court’s ruling that his motion to accept his motion for
postconviction relief was not timely filed. The postconviction court
ruled that the appellant failed to show good cause as required by
Florida Rule of Criminal Procedure 3.050. Because the appellant
provided unrebutted proof that his motion for postconviction relief
was timely filed, we find that the postconviction court erred.

The appellant’s judgments and sentences became final on October
21, 2014. See Simmons v. State, 149 So. 3d 7 (Fla. 1st DCA 2014)
(Table). On May 21, 2018, the appellant filed a notice of inquiry
requesting information on the status of his motion for postconviction
relief. The Clerk of Court sent a letter to the appellant notifying him
that there was no motion for postconviction relief filed. A few weeks
later, the appellant filed a motion requesting the postconviction court
to accept his motion for postconviction relief as timely filed; attached
to his motion was a copy of his motion for postconviction relief. The

copy of the motion for postconviction relief contained an institutional
stamp with the date of November 19, 2015. The certificate of service
contained the same date. And the appellant alleged that the mailroom
at the institution where he was housed does not maintain an outgoing
mail log.

Upon receiving the appellant’s motion to accept his motion for
postconviction relief as timely filed, the postconviction court ordered
the State to respond. In the order, the postconviction court asked the
State to provide any information it had with regards to the authenticity
of the appellant’s claim that he had timely filed his motion for
postconviction relief. The State responded that its file regarding the
appellant’s case did not contain a copy of the motion and it had no
further information about the appellant’s claim. With this information,
the postconviction court found that the appellant failed to show good
cause and denied his motion.

This Court recently reaffirmed that a pro se inmate’s filing is
presumed to be filed on the date the inmate lost control over the
document by entrusting it to prison officials. Snodgrass v. State, 278
So. 3d 890, 892 (Fla. 1st DCA 2019). This principle of law is known
as the mailbox rule, which was first announced by the Florida
Supreme Court in Haag v. State, 591 So. 2d 614, 617 (Fla. 1992).
Snodgrass, 278 So. 3d at 892. When adopting the mailbox rule, the
Florida Supreme Court did not require the pro se inmate’s filing be
received by the Clerk of Court or any of the persons or entities listed
in the certificate of service for the filing to be deemed timely filed.
Haag, 591 So. 2d at 617.

The appellant’s motion for postconviction relief contained an
institutional stamp along with the date and officer’s initials. This
evidence was sufficient to prove that the institution had a system in
place for legal mail, that the institution recorded the date the legal mail
was provided, and that the appellant used that system. See Fla. Admin.
Code R. 33-210.102(8)(g). Because the appellant’s motion for
postconviction relief contained evidence that the appellant complied
with the mailbox rule, the appellant was entitled to the presumption
that his motion for postconviction relief was filed on November 19,
2015. Accordingly, the appellant’s motion for postconviction relief
should have been presumed to have been timely filed. See Fla. R.
Crim. P. 3.850(b); Thompson v. State, 761 So. 2d 324, 326 (Fla.
2000); Linville v. State, 260 So. 3d 440, 442 (Fla. 5th DCA 2018);
Bulley v. State, 857 So. 2d 237 (Fla. 2d DCA 2003).

Once the presumption arose, the burden shifted to the State to rebut
the presumption. Thompson, 761 So. 2d at 326. Ordinarily, an
evidentiary hearing is needed to resolve factual disputes over the
timeliness of an inmate’s filing under the mailbox rule. Bray v. State,
702 So. 2d 302 (Fla. 1st DCA 1997); McDonald v. State, 192 So. 3d
633, 634 (Fla. 5th DCA 2016). But, here, the State did not dispute the
authenticity of the appellant’s evidence. Thompson, 761 So. 2d at 326.
Because the postconviction court had unrebutted evidence that the
appellant timely filed his motion for postconviction relief, it erred by
failing to accept the filing as timely filed. Accordingly, we reverse and
remand for further proceedings.

REVERSED and REMANDED. (ROWE and KELSEY, JJ.,
concur.)

*        *        *

Criminal law—Competency of defendant—Trial court utilized proper
procedure for evaluating defendant’s competency—Remand for entry
of required written order finding defendant competent

KARIM BIEN AIME, Appellant, v. STATE OF FLORIDA, Appellee. 1st District.
Case No. 1D18-3891. April 7, 2020. On appeal from the Circuit Court for Bay County.
Michael C. Overstreet, Judge. Counsel: Andy Thomas, Public Defender, and Megan
Long, Assistant Public Defender, Tallahassee, for Appellant. Ashley Moody, Attorney
General, Tallahassee, for Appellee.

(PER CURIAM.) The record in this Anders appeal reflects that at the
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pertinent time prior to sentencing, Appellant was evaluated for
competency and found competent; the expert’s evaluation was
provided to the trial court; the trial court reviewed it and addressed it
at a hearing, announcing that he found Appellant was competent; and
counsel for both sides agreed that Appellant was competent. In
addition, the record reflects that the trial court had interacted with and
observed Appellant in earlier proceedings as well as at the hearing
addressing competency. The procedure utilized here was proper. See
Merriell v. State, 169 So. 3d 1287, 1288-89 (Fla. 1st DCA 2015)
(holding that live testimony is unnecessary and trial court may
determine competency on basis of written report).

The record also reflects, however, that the trial court did not
memorialize the oral ruling in a written order, as was required. Id. at
1289 (requiring court to enter nunc pro tunc order of competency
following hearing at which court orally found defendant competent).
We affirm Appellant’s judgment and sentence, but remand for entry
of a written order finding Appellant competent, nunc pro tunc to the
date of the trial court’s oral pronouncement of competency.

AFFIRMED and REMANDED. (KELSEY, JAY, and TANEN-
BAUM, JJ., concur.)

*        *        *

Appeals—Non-final orders—Appeal of order granting motion for
summary judgment without entering judgment dismissed for lack of
jurisdiction

SHERONDA SINCLAIR, Appellant, v. REGINALD PEASE, as Guardian for Willie
Pease and WILLIE PEASE, Appellees. 1st District. Case No. 1D19-4605. April 7,
2020. On appeal from the Circuit Court for Gadsden County. David Michael Frank,
Judge. Counsel: Jami A. Coleman, Tallahassee, for Appellant. Mike Donovan,
Tallahassee, for Appellee Willie Pease. No appearance for Appellee Reginald Pease.

(PER CURIAM) Because the order on appeal merely grants a motion
for summary judgment without entering judgment, we grant Appel-
lee’s motion to dismiss. This appeal is dismissed for lack of jurisdic-
tion. See Cardiothoracic & Vascular Surgery, P.A. v. W. Fla. Reg’l
Med. Ctr., 993 So. 2d 1060 (Fla. 1st DCA 2008). (ROBERTS,
ROWE, and BILBREY, JJ., concur.)

*        *        *

Criminal law—Juveniles—Commitment—Trial court erred in
committing juvenile to a non-secure residential program without first
requesting a commitment level recommendation from the Department
of Juvenile Justice

O.G., a Child, Appellant, v. STATE OF FLORIDA, Appellee. 1st District. Case No.
1D19-2683. April 7, 2020. On appeal from the Circuit Court for Duval County.
Suzanne Bass, Judge. Counsel: Andy Thomas, Public Defender, and Jasmine Quintera
Russell, Assistant Public Defender, Tallahassee, for Appellant. Ashley Moody,
Attorney General, and Heather Flanagan Ross, Assistant Attorney General, Tallahas-
see, for Appellee.

(PER CURIAM.) O.G. appeals a final disposition order finding him
delinquent and committing him to the custody of the Department of
Juvenile Justice for placement in a non-secure residential program.
O.G. argues, and we agree, that the trial court erred in making this
placement without first requesting a commitment level recommenda-
tion from the Department. See K.L.L. v. State, 224 So. 3d 918 (Fla. 1st
DCA 2017); B.K.A. v. State, 122 So. 3d 928, 930-31 (Fla. 1st DCA
2013).

Accordingly, we AFFIRM the portion of the disposition order
adjudicating O.G. delinquent, but we REVERSE the non-secure
residential commitment placement and REMAND for further
proceedings consistent with K.L.L., B.K.A., and section 985.433(7),
Florida Statutes. (RAY, C.J., and MAKAR and M.K. THOMAS, JJ.,
concur.)

*        *        *

R.R.W., Appellant. 1st District. Case No. 1D20-0733. April 7, 2020. On appeal from
the Circuit Court for Duval County. Lance M. Day, Judge. Counsel: Michael
Kapperman, Assistant Regional Conflict Counsel, Office of Candice Brower, Criminal
Conflict & Civil Regional Counsel, Jacksonville, for Appellant.

(PER CURIAM) Upon consideration of Appellant’s response to the
Court’s order of March 4, 2020, the Court has determined that its
jurisdiction to review the default Judgment Against Birth Father,
rendered January 27, 2020, was not invoked in a timely fashion.
Accordingly, this appeal is dismissed for lack of jurisdiction. The
dismissal is without prejudice to the Appellant’s right to seek relief in
the trial court. In the Interest of E.H., 609 So. 2d 1289 (Fla. 1992).
Appellant’s motion to dismiss, filed March 10, 2020, is denied as
moot. (WOLF, BILBREY, and M.K. THOMAS, JJ., concur.)

*        *        *

Criminal law—Probation revocation—Possession of pornography—It
was error to revoke defendant’s probation for possession of a Pent-
house magazine where there was no evidence that the magazine, which
depicted only adults, was relevant to defendant’s deviant behavior
pattern of the underlying offense of possession of child pornography—
Remand for determination of whether defendant’s probation should
be revoked solely on basis of his lying to his probation officer about the
magazine

GEORGE T. BRYAN, Appellant, v. STATE OF FLORIDA, Appellee. 2nd District.
Case No. 2D19-2331. Opinion filed April 8, 2020. Appeal from the Circuit Court for
Hillsborough County; Nick Nazaretian, Judge. Counsel: Howard L. Dimmig, II, Public
Defender, and Richard Sanders, Assistant Public Defender, Bartow, for Appellant.
Ashley Moody, Attorney General, Tallahassee, and Johnny T. Salgado, Assistant
Attorney General, Tampa, for Appellee. 

(SMITH, Judge.) George Bryan appeals the trial court’s order
revoking his probation for the underlying offense of possession of
child pornography based upon his possession of a Penthouse maga-
zine. The trial court found Mr. Bryan in violation of Condition 21, for
possessing pornography—the Penthouse magazine—and Condition
9, for being untruthful to his probation officer about the magazine.1

Mr. Bryan challenges the trial court’s finding that he violated
Condition 21. Because we hold the State failed to present competent,
substantial evidence to prove the Penthouse magazine was relevant to
Mr. Bryan’s deviant behavior pattern, we reverse the order revoking
probation as it relates to Condition 21 and remand for the trial court to
determine whether Mr. Bryan’s probation should be revoked and if he
should be resentenced based solely on the violation of Condition 9.

On June 3, 2016, Mr. Bryan was charged with ten counts of
possession of child pornography (ten or more images) in violation of
section 827.071(5), Florida Statutes (2016). Mr. Bryan agreed to plead
guilty to the charges in exchange for a lesser sentence of ten years’ sex
offender probation. The State sent Mr. Bryan a letter memorializing
the plea agreement. That letter specifically laid out special conditions
of probation to be imposed upon Mr. Bryan’s guilty plea and was
presented to the sentencing court at sentencing. The special conditions
of probation listed in the letter included: “That he shall not view,
access, own or possess any obscene, pornographic, or sexually
stimulating visual or auditory material, including telephone, elec-
tronic media, computer programs, or computer services that are
relevant to the defendant’s deviant behavior pattern. [F.S.
948.30(1)(g)].” (Emphasis added.)

During his plea colloquy, the sentencing court orally pronounced
the conditions of Mr. Bryan’s probation, which included: “He shall
not view, access, own or possess any obscene, pornographic or
sexually stimulating visual or auditory material including telephonic,
electronic media, computer programs or computer services that are
relevant to the defendant’s deviant behavior pattern.” (Emphasis
added.)
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Thereafter, on May 18, 2017, the trial court entered the written
Order of Sex Offender Probation, which stated a number of special
conditions, including:

21. Unless otherwise indicated in the treatment plan provided by
a qualified practitioner in the sexual offender treatment program, a
prohibition on viewing, accessing, owning, or possessing any
obscene, pornographic or sexually stimulating visual or auditory
material, including telephone, electronic media, computer programs,
or computer services that are relevant to the offender’s deviant
behavior pattern.

. . . .
33. Effective for offenders whose crime was committed on or

after October 1, 2014, and who is placed on probation or community
control for a violation of chapter 794, s. 800.04, s. 827.071, s.
847.0135(5), or s. 847.0145, in addition to all other conditions
imposed, is prohibited from viewing, accessing, owning, or possess-
ing any obscene, pornographic, or sexually stimulating visual or
auditory material unless otherwise indicated in the treatment plan
provided by a qualified practitioner in the sexual offender treatment
program. Visual or auditory material includes, but is not limited to,
telephone, electronic media, computer programs, and computer
services.

(Emphasis added).
On March 7, 2019, the State filed an affidavit of violation of

probation, alleging Mr. Bryan violated Condition 9 of his probation by
failing to promptly and truthfully answer inquiries from his probation
officer during a required polygraph examination as to whether he
owned or viewed any pornography. The affidavit also alleged Mr.
Bryan violated Condition 21, which prohibits the “viewing, accessing,
owning, or possessing any obscene, pornographic, or sexually
stimulating visual or auditory material that are “relevant to the
offender’s deviant behavior pattern.” Apparently, the Penthouse
magazine was discovered in the trunk of Mr. Bryan’s vehicle after the
polygraph test.

A hearing on the violations of Conditions 9 and 21 was held on
May 21, 2019. The State presented the testimony of Mr. Bryan’s
probation officer, who testified that he read Condition 21 to Mr.
Bryan. He also testified that the Penthouse magazine could be
purchased legally by anyone over the age of eighteen and did not
contain any images of persons under the age of eighteen. No witnesses
were presented by Mr. Bryan, but he argued that Condition 21 was not
violated where the Penthouse magazine, which depicted adults, was
not relevant to the deviant behavior pattern of the underlying offense
of child pornography. The trial court disagreed finding the magazine
pornographic and relevant to Mr. Bryan’s deviant behavior. Mr.
Bryan was sentenced to 144 months’ prison for violations of Condi-
tions 21 and 9.

On appeal, Mr. Bryan argues the trial court erred in finding that his
possession of the Penthouse magazine violated Condition 21 because
the adult magazine was not relevant to his deviant behavior—
possession of child pornography—and we agree.

We review the trial court’s revocation of Mr. Bryan’s probation for
an abuse of discretion and ask whether competent, substantial
evidence supported the trial court’s decision. Bauer v. State, 96 So. 3d
1063, 1066 (Fla. 4th DCA 2012); see also Brown v. State, 117 So. 3d
484, 486 (Fla. 2d DCA 2013) (holding the State failed to present
legally sufficient evidence relevant to probationer’s deviant behavior
where videotapes dealt with young adults and not child pornography,
with which the defendant was previously charged). In order to find
Mr. Bryan violated Condition 21 of his probation by possessing
pornographic material, the “material at issue [must be] relevant to the
‘deviant behavior pattern.’ ” Kasischke v. State, 991 So. 2d 803, 815
(Fla. 2008). “Whether this relevance requirement can be met will
depend upon an examination not only of the pornographic or obscene

material but also of the underlying circumstances of the probationer’s
offenses.” Brown, 117 So. 3d at 486 (citing Sellers v. State, 16 So. 3d
225, 227 (Fla. 5th DCA 2009) (explaining the evidence must show a
rational relationship between the sexually explicit material and the
defendant’s deviant behavior pattern)).

The Fifth District in Sellers held that possession of adult pornogra-
phy does not support a revocation of probation imposed for possession
of child pornography in the absence of evidence establishing a rational
relationship between the pornography, obscene, or sexually stimulat-
ing materials and the probationer’s deviant behavior pattern. Sellers,
16 So. 3d at 227. In Sellers, the condition of probation at issue was
identical to Condition 21 in this case and prohibited “viewing,
owning, or possessing any obscene, pornographic, or sexually
stimulating material that is relevant to the offender’s deviant behavior
pattern unless such possession is part of a treatment plan.” Id. The
court explained this condition “does not prohibit a probationer from
possessing any and all obscene, pornographic, or sexually stimulating
materials, only those materials that are relevant to the charges for
which he was placed on probation.” Id. The Sellers court concluded
the trial court’s finding of relevancy was not supported by competent,
substantial evidence because the record lacked any findings describ-
ing the nature of the material, its content, and how it related or was
relevant to the defendant’s deviant behavior pattern. Id.

Similarly, here, the trial court made no findings describing the
nature of the material in the Penthouse magazine, its content, or how
it related or was relevant to Mr. Bryan’s deviant behavior pattern. In
fact, the only evidence before the trial court was that the pictures in the
Penthouse magazine depicted images of adult persons and the
magazine could be legally purchased by anyone over the age of
eighteen. The record was devoid of any evidence that the material—
the Penthouse magazine—was relevant to Mr. Bryan’s deviant
behavior pattern.

The State argues our court’s recent opinion in Quijano v. State, 270
So. 3d 549 (Fla. 2d DCA 2019), applies here because Mr. Bryan’s
probation also included the mandatory special condition that an
individual placed on sex offender probation for a crime that occurred
after October 1, 2014, is subject to a statutorily required condition
prohibiting the possession of any pornographic material. See §
948.30(5), Fla. Stat. (2014). Because the State presented evidence that
Mr. Bryan’s possession of the Penthouse magazine violates Condition
33—although not included in the violation of probation affidavit and
not argued at the hearing—the State contends we should affirm the
revocation and remand for the trial court to amend its order to show a
violation of Condition 33.

In Quijano, we held the erroneous citation to probation condition
21 prohibiting possession of pornographic material that was relevant
to the probationer’s deviant behavior pattern, rather than the separate
condition generally prohibiting the possessing or viewing of any
pornographic material, in the State’s affidavit of violation of probation
and in the trial court’s order revoking probation was harmless and did
not violate the probationer’s right to due process. Id. at 552. We
acknowledged that “[i]t is, of course, a violation of due process and
fundamental error to revoke a defendant’s probation based on conduct
that was not alleged in the affidavit” but stated that “not every defect
in an affidavit of violation amounts to a due process violation.” Id. at
551.

However, Quijano is not controlling here in that significant
differences exist between the instant case and Quijano. In Quijano, we
noted:

Mr. Quijano had the opportunity to—and indeed did—offer evidence
and argument at the revocation hearing to rebut the State’s argument
that he had violated his sex offender probation. And, importantly, the
only argument he made at the hearing (that the magazine did not
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belong to him) related to a component of the conduct common to both
conditions 21 and 33. He did not come to the violation hearing
defending on the basis that the magazine was not related to his deviant
behavior. Thus, any error that did occur was harmless because, on
these facts, Mr. Quijano had notice of the conduct alleged to violate
his probation, his ability to prepare a defense to those charges was not
prejudiced, and the State offered sufficient evidence to prove that he
was guilty of the conduct alleged.

Id. (emphasis added). Whereas in the instant case, at the commence-
ment of the proceeding on the violation of probation, the State
confirmed that it was seeking only to have Mr. Bryan’s probation
revoked under Conditions 9 and 21, and the trial court agreed to
proceed and limit the hearing to evidence that would establish a
violation of only those conditions alleged in the affidavit—Conditions
9 and 21. To this end, Mr. Bryan defended the charges by arguing only
that the Penthouse magazine was not relevant to his deviant behavior,
as required by Condition 21, because the magazine depicted images
of adults and not children or anyone under the age of eighteen.

Moreover, while it is true that the written Order of Sex Offender
Probation includes Condition 33, there is nothing in the record to
indicate that Mr. Bryan was aware of the condition: Mr. Bryan’s
probation officer testified that he read Condition 21 to Mr. Bryan—he
did not testify that he read Condition 33 to Mr. Bryan; the plea
agreement paperwork only includes a restriction on Mr. Bryan’s
possession of pornographic material that is “related to his deviant
behavior pattern,” as did the sentencing court’s oral pronouncement
at sentencing; and while the written order has a section following the
court’s signature for Mr. Bryan to “acknowledge receipt of a copy of
the order and that the conditions have been explained to [him] and [he]
agree[s] to abide by them,” as well as a space for the supervising
officer to sign below this acknowledgement, neither Mr. Bryan nor the
supervising officer signed the order.2 The reason there was no
evidence as to Condition 33 is because the State agreed to limit the
violation of probation hearing to Conditions 9 and 21 at the outset of
the hearing. Had the State alleged a violation of Condition 33 in the
affidavit of violation of probation, Mr. Bryan would have had an
opportunity to raise defenses to that allegation—an opportunity he
was denied by the State’s limitation at the beginning of the hearing to
violations of Conditions 9 and 21.

Accordingly, the trial court erred in revoking Mr. Bryan’s
probation where the State failed to present competent, substantial
evidence to prove the Penthouse magazine was relevant to Mr.
Bryan’s deviant behavior. We reverse the order revoking probation
and remand for the trial court to determine whether Mr. Bryan’s
probation should be revoked and if the same sentence should be
imposed based solely on Mr. Bryan’s violation of Condition 9. See
McPeek v. State, 61 So. 3d 1267 (Fla. 1st DCA 2011) (ordering
remand because record did not indicate whether trial court would have
revoked probation based only on the defendant’s remaining alleged
violation).

Reversed and remanded. (SILBERMAN and VILLANTI, JJ.,
Concur.)
))))))))))))))))))

1The order revoking probation only recites a violation of Condition 9. However, the
transcript of the proceeding reflects that the trial court found Mr. Bryan in violation of
both Condition 9 and Condition 21.

2While it was not specifically argued in the briefs that Mr. Bryan did not sign the
Order of Sex Offender Probation, that fact is clear on the face of the record before this
court and is properly considered in this appeal. See Gordon v. Burke, 429 So. 2d 36, 37
(Fla. 2d DCA 1983) (“It is well settled that an appellate court must make judgments
based on the official record before it.”).

*        *        *

Jurisdiction—Where circuit court entered order dismissing case with
prejudice and imposing requirement that any future filings be signed

by member of Florida Bar, and denied plaintiff’s motion for rehearing
as untimely, court was without jurisdiction to thereafter enter amended
order prohibiting plaintiff from filing pro se documents only in civil
cases—Once court rendered order dismissing case with prejudice, and
no timely motion for rehearing was filed, court lost jurisdiction over
case and no longer had jurisdiction to revisit final order or enter an
amendment to final order

AARON C. PORTER, Appellant, v. CHAD CHRONISTER, Sheriff of Hillsborough
County; and NAPHCARE, INC., Appellees. 2nd District. Case No. 2D18-2500.
Opinion filed April 8, 2020. Appeal from the Circuit Court for Hillsborough County;
Richard Nielsen, Judge. Counsel: Aaron C. Porter, pro se. Jason M. Azzarone and
Barbara Chapman, Tampa, for Appellees. 

(VILLANTI, Judge.) Aaron C. Porter appeals the amended order
dismissing his third amended statement of claim with prejudice and
entering a prefiling order that prohibited him from filing any further
pro se documents in the Thirteenth Judicial Circuit. Because the trial
court was without jurisdiction to enter the amended order, we reverse
and remand for the amended order to be vacated. In all other respects,
we affirm.

Porter filed his statement of claim against Chad Chronister, as
Sheriff of Hillsborough County (the Sheriff), and Naphcare, Inc.,
based on events that occurred while Porter, who is serving a life
sentence in the Department of Corrections, was temporarily in the
custody of the Sheriff at the Hillsborough County Jail. In his statement
of claim, Porter alleged that during his stay in jail, his prescription
eyeglasses were first damaged and then lost, allegedly by jail person-
nel, and that both the jail personnel and Naphcare, the company under
contract to provide health care to jail inmates, refused to provide him
with a replacement pair. Porter alleged that this refusal constituted a
failure to provide him with reasonable and necessary medical care and
treatment.

After extensive proceedings, including several amendments to the
statement of claim and several hearings that Porter attended by phone,
the trial court dismissed Porter’s third amended statement of claim on
several grounds, but primarily on the basis that he had committed a
fraud on the court by failing to list all of his prior and pending court
cases on his application for civil indigency. This order, rendered
March 10, 2018, dismissed the case with prejudice and imposed a
requirement that any future pleadings or papers filed by Porter be
signed by a member of The Florida Bar.

On April 13, 2018, Porter filed a motion for rehearing directed to
the March 10 order by placing it in the hands of prison officials for
mailing. On that same date, he also filed a notice of appeal of the
March 10 order. On May 17, 2018, this court dismissed Porter’s
appeal of the March 10 order as untimely. See Porter v. Gee, 245 So.
3d 709 (Fla. 2d DCA 2018) (table decision). Also on May 17, 2018,
the trial court denied Porter’s motion for rehearing as untimely.

These rulings should have ended the proceedings in this case.
However, despite its May 17 ruling denying the motion for rehearing
as untimely and this court’s order dismissing the appeal, on May 18,
2018, the trial court entered an amended order that purported to
modify the March 10 order so as to prohibit Porter from filing pro se
documents only in civil cases. Porter filed a timely appeal from that
amended order, which is the appeal at issue here, raising several issues
relating to the dismissal of his case and the prefiling sanction entered
against him. We conclude that Porter is not entitled to the relief he
seeks because the trial court lacked jurisdiction to enter the order on
appeal.

The law on the jurisdictional issue presented by this case is clear.
“The rule is firmly established in this State that the trial [c]ourt loses
jurisdiction of a cause after a judgment or final decree has been entered
and the time for filing petition for rehearing or motion for new trial has
expired or same has been denied.” Liberty Ins. Corp. v. Milne, 98 So.
3d 613, 615 (Fla. 4th DCA 2012) (quoting State ex rel. Am. Home Ins.
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Co. v. Seay, 355 So. 2d 822, 824 (Fla. 4th DCA 1978)); see also
Travelers Cas. & Sur. Co. of Am. v. Culbreath Isles Prop. Owners
Ass’n, 103 So. 3d 896, 899 (Fla. 2d DCA 2012).

Pelphrey-Weigand v. Weigand, 283 So. 3d 822, 827 (Fla. 2d DCA
2019); see also Rodriguez v. Temperature Concepts, Inc., 267 So. 3d
36, 38 (Fla. 4th DCA 2019) (“Outside of a [Florida Rule of Civil
Procedure] 1.540 motion, when an order of dismissal is filed, ‘[t]he
trial court has jurisdiction to entertain a timely motion for rehearing or
to revisit the cause on the court’s own initiative within the time
allowed for a rehearing motion.’ ” (second alteration in original)
(quoting Magloire v. Bank of N.Y., 147 So. 3d 594, 596 (Fla. 4th DCA
2014))). Once the trial court loses jurisdiction over a case, it may act
again in the case only if a motion properly invoking its jurisdiction is
timely filed. See Rodriguez, 267 So. 3d at 38 (recognizing that a trial
court’s jurisdiction may be reinvoked by a timely filed motion under
rule 1.540).

In this case, the trial court rendered the original order dismissing
Porter’s case with prejudice on March 10. As an order that dismissed
the entire case with prejudice, that order constituted a final judgment
or decree in the case. See Capone v. Philip Morris USA, Inc., 116 So.
3d 363, 372 (Fla. 2013). Once that order was entered, Porter was
entitled to file a motion for rehearing pursuant to Florida Rule of Civil
Procedure 1.530(b) within fifteen days after the final order was
rendered, making any such motion due no later than March 26. When
no motion was filed by that date, the trial court lost jurisdiction over
Porter’s case and no longer had jurisdiction to revisit the final order or
enter an amended final order. Accordingly, the trial court’s May 18
amended order was entered without jurisdiction and is a nullity.

In this appeal, Porter argues that his motion for rehearing was not
untimely because it was intended to be a motion filed pursuant to rule
1.540(b) and therefore he had at least a year in which to file the
motion. But this argument does not afford him relief for three reasons.
First, Porter’s notice of appeal says that he is appealing the May 18
amended order; it does not state that he is appealing the May 17 order
dismissing his motion for rehearing as untimely. Therefore, the merits
of the trial court’s May 17 ruling on the alleged rule 1.540(b) motion
are not properly before this court.

Second, even if Porter’s motion for rehearing was treated as a rule
1.540(b) motion for relief from judgment, the filing of that motion
would not stay rendition of the March 10 order. See Fla. R. Civ. P.
1.540(b) (“A motion under this subdivision does not affect the finality
of a judgment or decree or suspend its operation.”); see also Stubbs v.
Fed. Nat’l Mortg. Ass’n, 250 So. 3d 151, 152-53 (Fla. 2d DCA 2018);
In re Guardianship of Schiavo, 792 So. 2d 551, 560 (Fla. 2d DCA
2001). Hence, any appeal from the ruling on the rule 1.540(b) motion
would be limited to review of the relief that was granted or denied
pursuant to the motion; it would not entitle Porter to appeal the
already-final March 10 order.

And third, regardless of whether the motion was treated as one
under rule 1.530 or 1.540, once that motion was either denied or
dismissed on May 17, the trial court no longer had any jurisdiction to
reconsider the original order entered on March 10. Had the trial court
concluded that Porter’s motion was a timely filed motion for rehear-
ing, it would have been able to enter the amended order because the
motion would have stayed rendition of the March 10 order. See Fla. R.
App. P. 9.020(h)(1)(B), (h)(2)(A). But the trial court did not do so; it
dismissed the motion as untimely. Having done so, the trial court lost
any jurisdiction it might otherwise have had to enter an amended order
changing any of the provisions of the March 10 order. For all of these
reasons, Porter’s arguments concerning the nature of his motion for
rehearing or reconsideration or relief from judgment do not entitle him
to the relief he seeks in this appeal.

The final question we must address is how to dispose of this appeal.

The Sheriff filed a motion to dismiss this appeal, arguing that because
Porter is really challenging the substance of the March 10 order his
notice of appeal is untimely. But this assertion ignores the actual
procedural posture of this case. The trial court entered the amended
final order on May 18, and Porter’s notice of appeal, filed June 14,
2018, is timely as to that order. Once the amended order was rendered
as a purported amended final order, Porter had the right to bring an
appeal. Therefore, this appeal is not subject to being dismissed as
untimely, and so we deny the Sheriff’s motion to dismiss.

Instead, we reverse the May 18 amended order that was entered
without jurisdiction and remand with directions to vacate that order
and reinstate the final order of dismissal entered on March 10. See,
e.g., Rodriguez, 267 So. 3d at 38; Trerice v. Trerice, 250 So. 3d 695,
698 (Fla. 4th DCA 2018). The May 17 order denying the motion for
rehearing as untimely may stand. See Griffith v. Fla. Parole & Prob.
Comm’n, 485 So. 2d 818, 821 (Fla. 1986) (“Without jurisdiction, the
court cannot proceed at all in any cause. Jurisdiction is power to
declare the law, and when it ceases to exist, the only function remain-
ing to the court is that of announcing the fact and dismissing the
cause.” (emphasis added) (quoting Ex parte McCardle, 74 U.S. (7
Wall.) 506, 514 (1868))).

Reversed and remanded with directions; motion to dismiss denied.
(BLACK, J., Concurs. ROTHSTEIN-YOUAKIM, J., Concurs in
result only.)

*        *        *

Criminal law—Sentencing—Trial court lacked jurisdiction to vacate
prior order granting defendant’s motion to vacate, set aside, or correct
sentence while defendant’s resentencing remained pending—Order
became final when state did not timely seek rehearing or appeal of that
order

JASPER WASHINGTON, Appellant, v. STATE OF FLORIDA, Appellee. 4th District.
Case No. 4D19-2537. April 8, 2020. Appeal of order denying rule 3.850 motion from
the Circuit Court for the Seventeenth Judicial Circuit, Broward County; Mariya Weeks,
Judge; L.T. Case No. 92-009772 CF10A. Counsel: Carey Haughwout, Public
Defender, and Paul E. Petillo, Assistant Public Defender, West Palm Beach, for
appellant. Ashley Moody, Attorney General, Tallahassee, and Melanie Dale Surber,
Senior Assistant Attorney General, West Palm Beach, for appellee.

(GERBER, J.) The defendant appeals from the circuit court’s May 7,
2019 order rescinding the circuit court’s November 18, 2016 order
granting the defendant’s motion to vacate, set aside, or correct
sentence. The defendant argues the circuit court lacked jurisdiction to
rescind the November 18, 2016 order. We agree and reverse the May
7, 2019 order. We remand for reinstatement of the November 18,
2016 order, and for resentencing. The resentencing shall be conducted
according to the decisional law effective at the time of the
resentencing.

Procedural History
A jury convicted the defendant of first-degree murder (Count I)

and armed robbery with a deadly weapon (Count II), both committed
on April 26, 1992, when the defendant was sixteen years old. The
circuit court sentenced the defendant on Count I to life in prison
without the possibility of parole for twenty-five years, and on Count
II to seventeen years in prison, with both sentences to be served
concurrently. We affirmed the defendant’s conviction and sentence.
Washington v. State, 642 So. 2d 1378 (Fla. 4th DCA 1994).

In 2016, the defendant filed a motion to vacate, set aside, or correct
sentence pursuant to Atwell v. State, 197 So. 3d 1040, 1041-43 (Fla.
2016). Atwell required the resentencing of juveniles sentenced to life
in prison with the possibility of parole, reasoning that Florida’s parole
system does not provide for individualized consideration of juvenile
status, as required by Miller v. Alabama, 567 U.S. 460, 470 (2012),
thus making a sentence of life in prison with the possibility of parole
virtually indistinguishable from a sentence of life in prison without the
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possibility of parole. Atwell v. State, 197 So. 3d at 1041. Atwell further
required resentencing to be conducted in conformance with chapter
2014-220, Laws of Florida, as codified in sections 775.082, 921.1401,
and 921.1402 of the Florida Statutes. Id. at 1042-43.

By order dated November 18, 2016, the circuit court granted the
defendant’s motion and ordered resentencing. The state did not timely
seek rehearing or appeal.

Two years later, during which the defendant’s resentencing
remained pending, the Florida Supreme Court effectively abrogated
Atwell in State v. Michel, 257 So. 3d 3 (Fla. 2018), and Franklin v.
State, 258 So. 3d 1239 (Fla. 2018). See Michel, 257 So. 3d at 7-8
(juvenile offenders’ sentences of life with the possibility of parole
after twenty-five years do not violate Miller and are not entitled to
resentencing because they have a meaningful opportunity to obtain
release based on demonstrated maturity and rehabilitation under
Florida’s parole system after serving twenty-five years in prison and
then if applicable every seven years thereafter); Franklin, 258 So. 3d
at 1241 (Florida’s parole process provides juveniles with a meaningful
opportunity to be considered for release during their natural life, as it
includes initial and subsequent parole reviews based upon individual-
ized considerations before the Florida Parole Commission that are
subject to judicial review).

Based on Michel and Franklin, the state filed an “amended
response” to the defendant’s motion. The state argued that because the
defendant is parole eligible, his original sentences were legal.

By order issued May 7, 2019, the circuit court adopted the state’s
amended response, rescinded its November 18, 2016 order granting
the defendant’s motion, summarily denied the defendant’s motion,
and reinstated the defendant’s original sentences.

This Appeal
This appeal of the circuit court’s May 7, 2019 order followed. The

defendant argues the circuit court lacked jurisdiction to rescind its
November 18, 2016 order.

We agree with the defendant’s argument. Similar to our holdings
in several recent cases, we hold the circuit court’s November 18, 2016
order became final when the state did not timely seek rehearing or
appeal of that order. Jones v. State, 279 So. 3d 172, 174 (Fla. 4th DCA
2019) (citing Taylor v. State, 140 So. 3d 526, 528-29 (Fla. 2014));
German v. State, 284 So. 3d 572, 573 (Fla. 4th DCA 2019); Scott v.
State, 283 So. 3d 1280, 1280-81 (Fla. 4th DCA 2019); White v. State,
284 So. 3d 1096, 1097 (Fla. 4th DCA 2019).

Thus, similar to the relief granted in the foregoing cases, we reverse
the May 7, 2019 order, and remand with directions that the circuit
court reinstate the November 18, 2016 order granting resentencing.
See, e.g., Jones, 279 So. 3d at 174. The circuit court shall resentence
the defendant to a lawful sentence according to the decisional law
effective at the time of the resentencing. See id. (citing State v.
Fleming, 61 So. 3d 399, 408 (Fla. 2011) (“[T]he decisional law in
effect at the time of a de novo resentencing or before that resentencing
is final applies to those proceedings . . . .”)).

While the defendant presents substantive challenges to the current
decisional law, we decline to consider those arguments. See, e.g.,
Jones, 279 So. 3d at 174.

Reversed and remanded with instructions. (CONNER and
KLINGENSMITH, JJ., concur.)

*        *        *

Judges—Bias—Costs—Judge’s alleged bias did not constitute
fundamental error where allegedly biased comments arose after trial
court had heard argument and reviewed contracts involved in case—A
trial judge may form mental impressions and opinions during the
course of hearing evidence—Order on costs reversed where trial court
did not itemize those recoverable costs pursuant to the Uniform

Guidelines on Taxation of Costs

VENICE GRAHAM, Appellant, v. RANDOLPH CONSTRUCTION GROUP, INC.,
a Florida corporation, Appellee. 4th District. Case No. 4D18-3773. April 8, 2020.
Appeal from the Circuit Court for the Fifteenth Judicial Circuit, Palm Beach County;
Meenu Sasser, Judge; L.T. Case No. 502017CA013731XXXXMB AK. Counsel:
Jeremy Dicker and Robin Bresky of the Law Offices of Robin Bresky, Boca Raton, for
appellant. Jose A. Rodriguez of The Soto Law Group, P.A., Fort Lauderdale, for
appellee.

(PER CURIAM.) We affirm the final judgment, concluding that it was
supported by competent substantial evidence, or the issues raised on
appeal were not properly preserved. As to appellant’s claim of
fundamental error because the court showed bias in favor of the
appellee during the trial, we note that this claim was never raised at
trial nor in a motion for new trial. We do not deem it as fundamental
error, as the trial court’s comments pointed out by appellant arose after
the court had heard argument and reviewed the contracts involved in
this case or observed witness testimony. A trial judge may form
mental impressions and opinions during the course of hearing
evidence in a case. Wargo v. Wargo, 669 So. 2d 1123, 1124 (Fla. 4th
DCA 1996).

The appellant also challenges the order granting attorney’s fees,
contending that the trial court failed to make appropriate findings of
the reasonable number of hours and hourly rate. To the contrary, we
conclude that the court made sufficient findings to support the award.
We reverse, however, the order on costs. The court did not itemize
those recoverable costs pursuant to the Uniform Guidelines on
Taxation of Costs. See Kirkland v. Thurmond, 519 So. 2d 717 (Fla. 1st
DCA 1988). It appears from our examination of the statement of costs,
that many are not recoverable under the guidelines. The court may
reconsider the costs on remand. (WARNER, KLINGENSMITH and
KUNTZ, JJ., concur.)

*        *        *

Criminal law—Competency of defendant—Trial court erred in failing
to enter a written order as to defendant’s competency

RONALD KEVIN DRENNAN, Appellant, v. STATE OF FLORIDA, Appellee. 4th
District. Case No. 4D19-857. April 8, 2020. Appeal from the Circuit Court for the
Nineteenth Judicial Circuit, Okeechobee County; Michael Heisey, Judge; L.T. Case
No. 472018CF000330A. Counsel: Carey Haughwout, Public Defender, and Nancy
Jack, Assistant Public Defender, West Palm Beach, for appellant. Ashley Moody,
Attorney General, Tallahassee, and Paul Patti, III, Assistant Attorney General, West
Palm Beach, for appellee.

(PER CURIAM.) Ronald Kevin Drennan appeals his sentence for
burglary of a structure and felony petit theft. He contends that the trial
court failed to issue a written order following his competency hearing
prior to sentencing. We agree and remand.

“Under the Due Process Clause of the Fourteenth Amendment, a
defendant may not be tried and convicted of a crime if he is not
competent to stand trial.” Gore v. State, 24 So. 3d 1, 9 (Fla. 2009).
Florida Rules of Criminal Procedure 3.210-3.212 “set forth the
required competency hearing procedures for determining whether a
defendant is competent to proceed or has been restored to compe-
tency.” Dougherty v. State, 149 So. 3d 672, 677 (Fla. 2014). This
Court has stated that “strict adherence” to those rules is required. See
Dortch v. State, 242 So. 3d 431, 432 (Fla. 4th DCA 2018).

Drennan raised the issue of his competency to the trial court. The
court appointed an examining physician who found Drennan
competent. At Drennan’s change of plea hearing, the court orally
noted that it was finding him competent to proceed based on that
evaluation. A form prepared at Drennan’s hearing by a deputy clerk
listed the trial court’s oral competency finding next to the “Sen-
tence/Disposition” column, as follows: “Crt. finds Def. competent to
proceed in this case.” Although the trial court orally made its finding
that Drennan was competent to proceed, no written order was entered.

Drennan does not claim that the court’s competency finding was
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improper, only that the trial judge failed to enter a written order as to
his competency. On this point, the Florida Rules of Criminal Proce-
dure are clear: after holding a competency hearing, the trial court must
enter a written order if it finds the defendant is competent to proceed.
See Fla. R. Crim. P. 3.212(b); Sallee v. State, 244 So. 3d 1143, 1146
(Fla. 2d DCA 2018). If the trial court does not enter a written order on
the defendant’s competency, the appellate court must remand the case
to the trial court for it to enter that order nunc pro tunc. See Machin v.
State, 267 So. 3d 1098, 1101 (Fla. 4th DCA 2019); Torres v. State,
288 So. 3d 694, 694 (Fla. 4th DCA 2019).

The form prepared by the deputy clerk was neither signed nor
initialed by the trial court and is not a written order as required in these
cases. Therefore, we remand this case to the trial court to enter the
required written order on Drennan’s competency.

Remanded with instructions. (CONNER, FORST and
KLINGENSMITH, JJ., concur.)

*        *        *

Criminal law—Competency of defendant—Case remanded for nunc
pro tunc determination of competency where record does not demon-
strate that trial court complied with its obligation to make an independ-
ent competency determination before proceeding with violation of
probation hearing—A court cannot find competency based on parties’
stipulation alone

LOUIS FAUSTINO BRUNI, Appellant, v. STATE OF FLORIDA, Appellee. 4th
District. Case No. 4D19-885. April 8, 2020. Appeal from the Circuit Court for the
Seventeenth Judicial Circuit, Broward County; Barbara McCarthy, Judge; L.T. Case
No. 16-3363CF10A. Counsel: Carey Haughwout, Public Defender, and Tatjana
Ostapoff, Assistant Public Defender, West Palm Beach, for appellant. Ashley Moody,
Attorney General, Tallahassee, and Anesha Worthy, Assistant Attorney General, West
Palm Beach, for appellee.

(LEVINE, C.J.) In this case, the trial court agreed to a stipulated
finding of competency, but the record does not demonstrate that the
trial court in fact read the report finding appellant competent. We find
the record must show that the trial court made an independent
determination of competency before the trial court could proceed to
a violation of probation hearing. Thus, we remand for the trial court to
make a nunc pro tunc determination of appellant’s competency. We
affirm on all other issues raised.

Appellant pled no contest to aggravated stalking based on violating
an injunction and was sentenced to probation, with the condition that
he not have contact with the victim. Four days after his release,
appellant was arrested for again violating the injunction after he rang
the victim’s doorbell and asked for the victim. As a result of the
incident, an affidavit of violation of probation was filed against
appellant.

The trial court appointed an expert to determine competency. At a
competency hearing, defense counsel stipulated to competency and
stated she had e-mailed a copy of the report to the court that morning.
The court asked, “You said you e-mailed it?” and defense counsel
confirmed she had. The state stipulated to the contents of the report
and deferred to the trial court to make a finding. The trial court then
stated, “Based on the parties’ stipulation to the contents of the report
by [the expert], the Court will make a finding that [appellant] is
competent to proceed and transfer the case back to the trial division.”
The trial court entered a written order stating: “It is ordered that based
upon the defense and state stipulations to the reports from the doctors,
the defendant is hereby adjudged; COMPETENT to proceed.” After
a violation of probation hearing, the trial court revoked appellant’s
probation. Appellant appeals the order revoking his probation, raising
three issues. We affirm all issues, but discuss further only the issue
regarding the competency determination.

Whether a trial court has complied with the competency hearing
rules is reviewed de novo. Hawks v. State, 226 So. 3d 892, 893 (Fla.

4th DCA 2017).
When competency is at issue, a trial court is required to make an

independent determination of a defendant’s competency to proceed.
Dougherty v. State, 149 So. 3d 672, 673, 678 (Fla. 2014). In this case,
the record does not demonstrate that the trial court complied with its
obligation to make an independent competency determination before
proceeding with the violation of probation hearing. The trial court’s
oral ruling and written order reflect that the court based its decision
only on the parties’ stipulation to the report. “[A] court cannot find
competency based on the parties’ stipulation alone.” McCray v. State,
265 So. 3d 659, 662 (Fla. 1st DCA 2019).

Nothing in the record indicates that the trial court read the report,
which defense counsel said she had emailed to the court that morning.
“Florida appellate courts consistently reverse competency findings
when it is not clear from the record whether the trial court read the
expert reports before accepting a stipulation of a defendant’s compe-
tency based on those reports.” Losada v. State, 260 So. 3d 1156, 1162
(Fla. 3d DCA 2018); Presley v. State, 199 So. 3d 1014, 1018-19 (Fla.
4th DCA 2016) (remanding where “it is unclear from the record
whether the trial court actually reviewed the expert’s report declaring
appellant competent to proceed”); Yancy v. State, 280 So. 3d 1112,
1113 (Fla. 5th DCA 2019) (remanding for a nunc pro tunc compe-
tency determination because it was unclear from the record whether
the trial court read the expert’s evaluation and made an independent
determination).

Thus, we temporarily remand the case to the trial court to hold a
hearing and render a written order, within sixty days, as to whether it
can make a nunc pro tunc determination of appellant’s competency.
Depending on the outcome, the trial court shall proceed with one of
the paths as outlined in Machin v. State, 267 So. 3d 1098, 1101-02
(Fla. 4th DCA 2019) (en banc). Any order rendered on remand
relating to appellant’s competency shall be filed with this court. See id.
at 1102.

Affirmed and remanded for further proceedings. (CIKLIN and
GERBER, JJ., concur.)

*        *        *

Wrongful death—Nursing homes—Corporations—Jurisdic-
tion—Appeal of non-resident corporations’ and officer’s motions to
dismiss for lack of personal jurisdiction—Trial court erred in failing to
conduct a limited evidentiary hearing as to one non-resident corpora-
tion and its non-resident president where plaintiff presented presi-
dent’s deposition in an unrelated case and that deposition allegedly
contained statements that conflicted with the allegations in the
affidavits filed in support of those defendants’ motions to dis-
miss—Error to deny remaining non-resident corporation’s motion to
dismiss given the lack of evidence proving the court had either specific
or general jurisdiction over that corporation—Remand for evidentiary
hearing to resolve issues of factual conflict on personal jurisdiction

SUN COAST NURSING CENTERS, INC., AIRAMID FLORIDA, LLC, and
HOWARD JAFFE, Appellants, v. LINDA LITTMAN, as Personal Representative of
the Estate of ARTHUR LITTMAN, Et Al., Appellees. 4th District. Case No. 4D19-
2209. April 8, 2020. Appeal of non-final order from the Circuit Court for the Fifteenth
Judicial Circuit, Palm Beach County; Jaimie R. Goodman, Judge; L.T. Case No.
502018CA008415.Counsel: Amy L. Christiansen of Spector Gadon Rosen Vinci LLP,
St. Petersburg, for appellants. John N. Bogdanoff of The Carlyle Appellate Law Firm,
Orlando, and Garry J. Rhoden of Colling Gilbert Wright & Carter, Orlando, for
appellees.

(PER CURIAM.) Sun Coast Nursing Centers, Inc. (“Sun Coast”),
Airamid Florida, LLC (“Airamid”), and Howard Jaffee (“Jaffe”)
appeal a circuit court order that denied their motions to dismiss an
amended wrongful death complaint for lack of personal jurisdiction.
The amended complaint included claims of negligence in the care of
a patient who died at a nursing home. We conclude that the circuit



Headnotes and indexes are copyrighted and may not be duplicated by photocopying, printing,
or other means without the express permission of the publishers. 1-800-351-0917

45 Fla. L. Weekly D808 DISTRICT COURTS OF APPEAL

court erred in failing to conduct a limited evidentiary hearing to
resolve conflicts in the evidence as to Jaffe and Sun Coast, and in
failing to dismiss as to Airamid. We reverse and remand for the court
to proceed in accordance with this opinion.

Arthur Littman was admitted to Boca Raton Rehabilitation Center
(“Boca Rehab”), a nursing home, in June 2016. According to the
amended complaint filed by the Personal Representative of his Estate
(“The Estate”), Arthur developed complications after his admission,
leading to aspiration and death. The Estate alleged that Boca Rehab
failed to adequately diagnose, treat or care for his condition.

The Estate’s amended complaint alleged that appellants were liable
under section 400.023(2)(b), Florida Statutes (2016), which governs
civil suits for negligence involving nursing home residents. It alleged
FI-Boca Raton, LLC (“FI-Boca Raton”) held the license to operate
Boca Rehab and that appellants owned, managed, and operated it. It
further alleged that FI-Boca Raton was responsible for hiring or firing
the administrator and director of nursing, controlling staffing levels,
creating the budget, policies and procedures of Boca Rehab, and was
liable for the tortious conduct of the nurses and caretakers.

The Estate claimed Sun Coast was a Delaware corporation
authorized to do business in Florida and affiliated with the other
appellants in ownership, control, operation, servicing, consultation
and management of Boca Rehab. Similar to the allegations made
against FI-Boca Raton, the Estate alleged that Sun Coast was liable
under section 400.023(2)(b), because they hired or fired the adminis-
trator or director of nursing, controlled staffing levels, and created the
budget, policies, and procedures of Boca Rehab.

Airamid was alleged to be a Delaware corporation as well, and the
Estate claimed that it affiliated with the other appellants and should be
held liable because it controlled the Boca Rehab staff, operations,
policies, and procedures.

The Estate claimed appellants’ activities subjected them to
personal jurisdiction under Florida’s long-arm statute, section 48.193,
Florida Statutes (2016). Alternatively, it alleged that appellants were
engaged in either a joint venture, partnership, de facto partnership, or
a single business entity in Florida connected to Boca Rehab. Appel-
lants moved to dismiss the amended complaint for lack of personal
jurisdiction. They filed separate motions and affidavits in support, as
detailed below.

Jaffe alleged he was a resident of Pennsylvania and president of
Sun Coast, “a Delaware 501(c)(3) company.” He said in a supporting
affidavit that he did not conduct the day-to-day operations of Boca
Rehab personally or in his corporate capacity. Instead, Boca Rehab
was controlled by the administrator and director of nursing at that
facility. Jaffe alleges he did not hire, fire, train or supervise employees
at Boca Rehab, and did not control its staffing levels or budget.
Finally, Jaffee alleged that he was not responsible for nursing policies
and procedures, or clinical or nursing staff.

On behalf of Sun Coast, Jaffe filed a separate affidavit alleging Sun
Coast did not have a principal place of business in Florida, was not
qualified to and did not conduct business in Florida, and did not own,
lease, operate, manage or consult with Florida nursing homes,
including Boca Rehab. Jaffe’s affidavit alleged that Sun Coast did not
hire, supervise, monitor or fire employees at Boca Rehab, and did not
review or control budgets for staffing, training, or other matters there.
Jaffee also alleged that Sun Coast did not devise, create or implement
written policies at Boca Rehab.

Mel Beal, the manager of Airamid, signed and filed an affidavit on
the company’s behalf. He alleged that Airamid was also a Delaware
Limited Liability Corporation (“LLC”), had no principal place of
business in Florida, was not qualified to and did not do business in
Florida, and was not the management company for Boca Rehab at any
time. Beal claimed that Airamid did not consult, mange, own, operate

or lease nursing homes in Florida, including Boca Rehab, and did not
hire, supervise, retain, monitor or fire Boca Rehab employees.
Further, the affidavit stated that Airamid did not render treatment to
Littman and did not review, devise, approve or implement any
policies or procedures that impacted care and services at Boca Rehab.

The Estate did not file its own counter-affidavits to dispute these
allegations on jurisdiction. Instead, it referred to the allegations in its
amended complaint and relied on a February 2017 deposition of Jaffe
taken in an unrelated nursing home case. The Estate claimed that
several of the statements Jaffe made in that deposition contradicted the
allegations he made in his affidavits in this case and demonstrated
grounds for both specific and general jurisdiction in Florida.

For example, the Estate pointed out that in his 2017 deposition
Jaffe said that he was either a member or manager of approximately
fifty-one business entities in Florida and that most, if not all, of them
involve skilled nursing facilities or other ancillary businesses. He
stated that there was an annual retreat generally held in Florida for Sun
Coast and other entities, he participated in quarterly telephone
meetings for many of these entities, and that he received regular
payments for his work as manager for Sun Coast and other entities.

According to Jaffe’s deposition testimony, FI-Boca Raton was an
LLC wholly-owned by Sun Coast. He said Sun Coast owned nineteen
entities over which he was administrative manager from 2012 to 2015,
each with names starting with FI-Boca Raton. He said he was an
administrative manager for FI-Boca Raton, which held a Florida
license to operate a skilled nursing facility. Also, an exhibit to that
deposition and some questions in it focused on a schedule from the
Florida Medicaid Program for providers of nursing home services. It
reported that for 2016, Jaffe received no compensation but devoted
ten percent of his time as officer of FI-Boca Raton doing business as
Boca Rehab.

The circuit court conducted a non-evidentiary hearing on appel-
lants’ motions to dismiss. Counsel for the Estate informed the court
that an evidentiary hearing would not be necessary, but appellants’
counsel did not agree. She stated that if the court were to take the
statements by Jaffe in deposition out of context, an evidentiary
hearing may be necessary to resolve any factual conflicts that resulted.
After hearing arguments and considering the parties’ filings, the court
denied appellants’ motions to dismiss, ruling:

The pleadings, submissions, and record in this case show that this
Court has personal jurisdiction over Defendants, Airamid Florida,
LLC, Sun Coast Nursing Centers, Inc., and Howard Jaffe as Plaintiff’s
Amended Complaint sets forth sufficient facts to bring this action
within the ambit of the Florida long arm statute and the Defendants
have sufficient minimum [contacts] with the State of Florida that they
have purposely availed themselves of this Court’s jurisdiction. The
Defendants’ contacts with the State of Florida are such that each of the
Defendants should have reasonably anticipated being brought into
court in this jurisdiction. The Court finds that there are sufficient
minimum contacts on the part of the Defendants to satisfy due process
requirements. See Caizzo v. American Royal Arts Corp., 73 So. 3d
245, 250-253 (Fla. 4th DCA 2011).

This appeal followed.
“We review de novo the circuit court’s ruling on a motion to

dismiss for lack of personal jurisdiction.” Wallace Buick Co. v. Rite
Way Auto Transp. LLC, 279 So. 3d 151, 153 (Fla. 4th DCA 2019)
(citing Wendt v. Horowitz, 822 So. 2d 1252, 1256 (Fla. 2002)). The
court must “conduct a two-part test to determine whether a Florida
court has jurisdiction over a nonresident.” Id. First, it must determine
whether the allegations in the complaint satisfy Florida’s long-arm
statute, section 48.193, Florida Statutes (2016). See id. If so, then the
court must “determine[ ] whether sufficient minimum contacts exist
between the defendant and Florida to satisfy due process.” Id. (citing
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Venetian Salami Co. v. Parthenais, 554 So. 2d 499, 502 (Fla. 1989)).
When non-resident defendants submit affidavits to contest

personal jurisdiction, the burden of proof shifts to the plaintiff to
present affidavits or other evidence to support their claims. See
Dickinson Wright, PLLC v. Third Reef Holdings, LLC, 244 So. 3d
303, 306 (Fla. 4th DCA 2018) (citing Instrumentacion, Ltda. v.
Philips Elecs. N. Am. Corp., 951 So. 2d 1001, 1002 (Fla. 3d DCA
2007)). “When the affidavits cannot be harmonized, the trial court
must hold a limited evidentiary hearing to determine jurisdiction.” Id.
(citing Venetian Salami, 554 So. 2d at 503)).

The Estate presented Jaffe’s 2017 deposition in an unrelated
nursing home case to contest the affidavits filed in support of the
motions to dismiss. That deposition allegedly contained statements
that conflicted with the allegations in Jaffe’s affidavits for Sun Coast
and himself. For that reason, we conclude that the circuit court erred
in failing to conduct a limited evidentiary hearing as to appellants
Jaffe and Sun Coast. See id. Given the lack of evidence which proves
that the court had either specific or general jurisdiction over Airamid,
the court also erred in denying its motion to dismiss. See Wallace
Buick Co., 279 So. 3d at 153.

We reverse the circuit court’s order as to Sun Coast and Jaffe and
remand for an evidentiary hearing to resolve the issues of factual
conflict on personal jurisdiction.1 See Dickinson Wright, PLLC, 244
So. 3d at 306. If necessary, the parties should be permitted to conduct
limited jurisdictional discovery. See Rizack v. Signature Bank, N. A.,
267 So. 3d 24 (Fla. 4th DCA 2019). We reverse the order as to
Airamid altogether, and remand for entry of an order granting its
motion to dismiss.

Reversed and Remanded. (WARNER, DAMOORGIAN and
KLINGENSMITH, JJ., concur.)
))))))))))))))))))

1We have not reached the issue of the corporate shield doctrine raised by appellants
Sun Coast and Jaffe, but it may be considered on remand after the evidentiary hearing.

*        *        *

Criminal law—Sentencing—Prison releasee reoffender—
Resentencing—Case previously remanded for resentencing because
defendant’s PRR designation was not supported by the evidence—
Defendant was denied de novo, “clean-slate” resentencing as instructed
by appellate courts where, despite the fact that defendant was permit-
ted to present mitigating evidence at resentencing, statements made by
trial court and state patently evidence their belief that the only purpose
of remand was to introduce evidence that defendant qualified as a
PRR—Although trial court afforded defendant substantial due process
by allowing him to present evidence, it failed to afford the full panoply
of due process to which defendant was entitled—Fact that trial court
was statutorily bound to impose PRR sentence does not render error
harmless—Because defendant was deprived of the full panoply of due
process, harmless error analysis does not apply—Remand for de novo
resentencing on all issues bearing on the proper sentence, which means
state should determine whether to seek PRR sentencing, not merely
prove up PRR qualification

CHRISTOPHER TAVARIS DEAN, Appellant, v. STATE OF FLORIDA, Appellee.
4th District. Case No. 4D18-2406. April 8, 2020. Appeal from the Circuit Court for the
Fifteenth Judicial Circuit, Palm Beach County; Karen Miller, Judge; L.T. Case No. 50-
2005-CF-004089-AXXX-MB. Counsel: Carey Haughwout, Public Defender, and Paul
E. Petillo, Assistant Public Defender, West Palm Beach, for appellant. Ashley Moody,
Attorney General, Tallahassee, Melanie Dale Surber, Senior Assistant Attorney
General, and Matthew Steven Ocksrider, Assistant Attorney General, West Palm
Beach, for appellee.

(CIKLIN, J.) The primary issue before this court is whether Christo-
pher Tavaris Dean was entitled to de novo resentencing, following the
Florida Supreme Court’s unequivocal remand and instructions to this
court which we in turn passed on and remanded to the trial court—also
with unequivocal instructions. We agree with Dean that he was

deprived of the “clean slate” resentencing hearing to which he was
entitled, and we reverse and remand for yet another sentencing
hearing.

As a reminder to all parties, this is what the Florida Supreme Court
determined and directed we do:

We quash the Fourth District’s holding regarding Dean’s PRR
sentences and remand for resentencing because his designation as a
PRR is not supported by the evidence in the record in this case. See
Davenport v. State, 971 So. 2d 293, 295 (Fla. 4th DCA 2008) (“It is
permissible for a trial court to take judicial notice of its own files, but
the trial judge has to put such evidence in the record of each case when
sentencing a defendant as an HFO and PRR.”), rev. denied, 993 So. 2d
511 (Fla. 2008). On remand, the State may present evidence to prove
that Dean meets the statutory requirements to be sentenced as a PRR.
See Ward v. State, 11 So. 3d 459, 459 (Fla. 3d DCA 2009); see also
State v. Collins, 985 So. 2d 985, 990 (Fla. 2008) (“[B]ecause a
resentencing is a new proceeding, the State may present additional
evidence on remand to prove the defendant qualifies for habitual
felony offender sentencing.”)[.]
. . . .

. . . [W]e quash the Fourth District’s holding regarding Dean’s PRR
sentences and remand for resentencing.

Dean v. State, 230 So. 3d 420, 424-25 (Fla. 2017) (footnote omitted).
Of particular importance is the Florida Supreme Court’s specific

cite to State v. Collins in which, in pertinent part, the court held:
In noncapital cases, too, we have concluded that “resentencing entitles
the defendant to a de novo sentencing hearing with the full array of
due process rights.” Trotter v. State, 825 So. 2d 362, 367-68 (Fla.
2002); see also Galindez v. State, 955 So. 2d 517, 525 (Fla. 2007)
(Cantero, J., specially concurring) (“We have consistently held that
resentencing proceedings must be a ‘clean slate,’ meaning that the
defendant’s vacated sentence becomes a ‘nullity’ and his
‘resentencing should proceed de novo on all issues bearing on the
proper sentence.’ ” (citation omitted)); Walker [v. State, 988 So. 2d 6,
8 (Fla. 2d DCA 2007)] (Altenbernd, J., concurring specially)
(“Generally, courts have held that once a defendant successfully
challenges his sentence on appeal and the cause is remanded for
resentencing, the resentencing is a ‘de novo’ proceeding, at which
either side may present evidence anew regarding the appropriate
sentence.”).

The principle of de novo sentencing often benefits the defendant.
See, e.g., Galindez, 955 So. 2d at 525 (Cantero, J., specially concur-
ring) (“In fact, because resentencing is de novo, the State was required
to produce evidence on sentencing issues even if the State established
the fact at the original sentencing.”); Tubwell v. State, 922 So. 2d 378,
379 (Fla. 1st DCA 2006) (“As this resentencing proceeding was de
novo, the state was not relieved of its burden to prove the prior
offenses.” (citations omitted)); Rich v. State, 814 So. 2d 1207, 1208
(Fla. 4th DCA 2002) (holding that because resentencing following
reversal is a new proceeding, the State must introduce evidence that
the defendant qualifies for enhanced sentencing, even though such
evidence was introduced in the previous sentencing hearing); Mills v.
State, 724 So. 2d 173, 174 (Fla. 4th DCA 1998) (holding that even
though the defendant did not challenge his prior convictions at the
original sentencing, law-of-the-case principles do not insulate the
State from proving them at resentencing); Baldwin v. State, 700 So. 2d
95, 96 (Fla. 2d DCA 1997) (agreeing that because resentencing is a
new proceeding, the defendant may challenge the accuracy of prior
convictions included on his scoresheet, even though he did not
challenge them at the original sentencing).

We have also recognized that because a resentencing is a new
proceeding, the court is not limited by the evidence originally
presented. See Lucas v. State, 841 So. 2d 380, 387 (Fla. 2003) (“[A]
resentencing court is not limited by evidence presented (or not
presented) in . . . the original . . . sentencing phase.”); Mann v. State,
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453 So. 2d 784, 786 (Fla. 1984) (recognizing that where a remand
directs a new sentencing proceeding, both sides may present addi-
tional evidence).

Collins, 985 So. 2d at 989 (alterations in original) (emphasis in
original).

Despite the fact that Dean was permitted to present evidence at the
hearing, statements made by the trial court and the prosecutor at the
hearing patently evidence their belief that the only purpose of remand
was to introduce evidence that Dean qualified as a Prison Releasee
Reoffender. We encountered a similar situation in Davis v. State, 227
So. 3d 137, 138 (Fla. 4th DCA 2017). In an earlier opinion, Davis’s
previous sentence was reversed and remanded for resentencing. Id. At
resentencing, the trial court announced that it had read everything
submitted to it, including Davis’s sentencing memorandum, letters
from Davis’s family and friends, and certificates from the programs
he completed while incarcerated. Id. The parties were permitted to
present their desired evidence and arguments. Id. However, in
pronouncing sentence the trial court indicated that it was not inclined
to “revisit” the sentence of the predecessor judge or consider new
evidence regarding Davis’s behavior in prison, and again imposed a
life sentence. Id. at 138-39. This court reversed on the basis that Davis
was not afforded the full panoply of due process considerations when
he was resentenced:

From our review of the record, we are satisfied that the trial court,
upon resentencing, afforded Davis due process by reviewing in
advance all materials submitted by the defense for the resentencing
hearing and allowing him to present any evidence and arguments he
wanted. We note that Davis makes no issue on appeal regarding
whether the successor judge was sufficiently familiar with the facts of
the case, the trial, or the prior sentencing proceeding.

However, the statements by the successor judge during the hearing
lead us to conclude that the trial court did not proceed on a “clean
slate” on resentencing and intentionally decided it was not going to
evaluate the same evidence submitted at trial and the initial sentencing
hearing, together with the new evidence, which included information
about Davis’s performance in prison. The trial court acknowledged it
was “permitted,” by our remand instructions, to go through an
evaluation process and change the length of the initial sentence, but
announced “I am not going to revisit that,” referring to the prior
sentence, and “I am not prepared to do that,” referring to consideration
of Davis’s performance while in prison. Thus, although the trial court
afforded substantial due process to Davis on resentencing, it failed to
afford the full panoply of due process, to which he was entitled.

Id. at 139-40.
As in Davis, Dean was permitted to present mitigating evidence,

but the trial court’s statements clearly indicate that it was not proceed-
ing as if this was a “clean slate”:

[THE STATE]: [T]he sentence has always been affirmed; . . . it was
remanded for the state to prove up the documentation of the PRR.

. . . .
THE COURT: But isn’t the issue here today—and I agree with

you; I believe Mr. Dean is extremely remorseful—but—and correct
me if I’m wrong—it was reversed for the state to present evidence to
see whether or not he qualified as a prison releasee reoffender, correct?

[THE STATE]: That is correct . . . .
THE COURT: . . . [T]his is just, you know, going through the

machinations of the state getting the paperwork in order, none of the
appellate courts . . . reversed the underlying convictions, correct?

. . . .
And the sole purpose of the remand was to rightly or wrongly give

the state an opportunity to prove the PRR status; if he is PRR then it’s
still a mandatory sentence, correct?

. . . .
[THE STATE]: That is correct.

(Emphasis added.) Because the trial court and state clearly expressed
that the hearing’s purpose was for “documentation of the PRR” and
“the state getting the paperwork in order,” it is apparent that Dean did
not receive a de novo sentencing hearing. Thus, as in Davis, “although
the trial court afforded substantial due process to” Dean by allowing
him to present evidence, “it failed to afford the full panoply of due
process, to which he was entitled.” See Davis, 227 So. 3d at 140.

A major distinguishing factor between this case and Davis is that
the trial court in Davis was not statutorily required to impose a specific
sentence. By contrast, the trial court in this case was bound to impose
the PRR sentence that Dean received. One might be tempted to
conclude that this renders the error “harmless.” But because Dean was
deprived of the full panoply of due process, the harmless error analysis
does not apply. See Jackson v. State, 880 So. 2d 1241, 1243 (Fla. 1st
DCA 2004) (“Because the deprivation of the right to due process
constitutes fundamental error, a harmless error review is not appropri-
ate.”).

Relying on the trial judge’s reasoning below, the dissent concludes
that the sentence should be affirmed in that Dean was allowed to
present evidence, because a PRR sentence is “proper,” because the
defendant’s objective is to convince the state not to seek PRR
sentencing on remand, and because the record already reflects “the
State’s intention to exercise its discretion to pursue a PRR sentence.”
As accurate as these observations may be, respectfully, that is not the
issue before us: When Dean was denied a de novo sentencing hearing,
he was denied due process.1 To limit the analysis to the propriety of
the end result or the likelihood of imposition of an identical sentence
on remand is akin to a harmless error analysis, which is not applicable
here.2

Although the dissent accurately sets forth an excellent summary of
the forty-nine minute, forty-one page transcript of the full sentencing
hearing, it matters not—because the trial court irrevocably tainted the
process. Based on the trial court’s own words, there was never a
chance that Dean would receive the “clean slate” sentencing hearing
to which he was entitled and which both the Florida Supreme Court
and this court ordered.

Accordingly, we once again remand this matter to the trial court for
a “clean slate” resentencing of the appellant with the full panoply of
existing procedural protections. So we are entirely clear,
“resentencing should proceed de novo on all issues bearing on the
proper sentence,” Collins, 985 So. 2d at 989 (citation omitted), which
means that the state should determine whether to seek PRR sentenc-
ing, not merely “prove up” PRR qualification, see generally §
775.082(9)(d)1., Fla. Stat., and that if the state elects to pursue a PRR
sentence, the state must introduce evidence supporting a PRR
sentence, regardless of whether such evidence was introduced at a
prior hearing, see Collins, 985 So. 2d at 989. Furthermore, the “full
panoply” of procedural protections includes “any new constitutional
protections that have been recognized since the defendant’s original
sentencing.” See Davis, 227 So. 3d at 139 (quoting Galindez, 955 So.
2d at 525-26 (Cantero, J., specially concurring)).

Reversed and remanded with instructions. (MAY, J., concurs.
GERBER, J., dissents with opinion.)
))))))))))))))))))

1See Davis, 227 So. 3d at 140 (Ciklin, J., specially concurring) (“I agree with the
dissent’s suggestion that the defendant’s original sentence may very well have been
‘entirely appropriate for the crime appellant committed, given his criminal history.’
But, respectfully, that notion misses the point of the majority opinion: A unanimous
three-judge panel of this court ordered that the original sentence be vacated and that
Davis be resentenced with the commensurate panoply of due process rights.”).

2Additionally, we must note and disagree with the dissent’s conclusion that
everyone “was on the same page.” Although co-counsel for the defense indicated
agreement with the trial court’s conclusion that the purpose of the hearing was “going
through the machinations of the state getting the paperwork in order” as well as its
accurate statement that the PRR sentence was mandatory, Dean’s other attorney
asserted that “we are here for a de novo sentencing; it’s not just to perfect the PRR,
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prove up part of it . . . .” Moreover, this conclusion is belied by the facts that Dean
presented evidence at the hearing and that, prior to the hearing, he filed a substantive
motion to preclude the imposition of a life sentence.

))))))))))))))))))
(GERBER, J., dissenting.)  I respectfully dissent.

The defense filed a Florida Rule of Criminal Procedure 3.800(b)(2)
motion raising the exact argument which the defense has raised in this
appeal—that certain statements made at the resentencing hearing
indicate the state’s and the trial court’s belief that the only purpose on
remand was to introduce evidence proving the defendant qualified as
a prison releasee reoffender (PRR), thus depriving the defendant of his
due process right to a “clean slate” de novo resentencing hearing.

However, after considering that argument, the trial court entered
an order denying the defense’s rule 3.800(b)(2) motion. In the order,
the trial court properly recognized it held a de novo sentencing hearing
at which the state exercised its discretion to pursue a PRR mandatory
life sentence.

A. The Trial Court’s Well-Reasoned Order
I adopt the trial court’s well-reasoned order, which relies on the

complete record, not on isolated statements out of context from the
resentencing hearing:

In Defendant’s Motion to Correct Sentencing Error, Defendant
asserts that this Court’s August 9, 2018 resentencing hearing was not
conducted in accordance with the Florida Supreme Court’s directive.
Defendant argues that while the Florida Supreme Court remanded the
case for a de novo resentencing hearing, the parties and the Court were
under the “misconception” that the resentencing hearing was solely
for the purpose of determining whether Defendant qualified as a PRR.
Specifically, Defendant alleges that the State was under the
misimpression that it was required to seek PRR sentencing on remand,
and that as a result, the Court should set aside Defendant’ s sentence
and order a new sentencing hearing. The Court disagrees.

Defendant was convicted of Second Degree Felony Murder on
Count 1 and Burglary on Count 2. Normally, second degree felony
murder is a first-degree felony punishable by a term of years not
exceeding life, § 782.04(3), Fla. Stat. (2004), and burglary (as
committed in this case) is a second-degree felony punishable by a
maximum sentence of fifteen years, § 810.02(3), Fla. Stat. (2004).
However, because Defendant was found to qualify as a PRR, Defen-
dant’s sentences of life on Count 1 and fifteen (15) years on Count 2
were mandatory. § 775.075(9)(a), Fla. Stat. (2004).

As noted above, the Florida Supreme Court remanded this case
because at Defendant’s February 7, 2014 resentencing hearing, the
State failed to supply sufficient documentary evidence supporting
Defendant’s PRR designation. Dean, 230 So. 3d at 424-25. Instead,
as the Florida Supreme Court determined, this Court improperly relied
upon the transcript of Defendant’s original December 18, 2008
sentencing hearing at which the proper documentary evidence
supporting a PRR designation was supplied. Id.

Defendant correctly argues that on remand, the State had the
discretion as to whether to seek PRR sentencing again. Section
775.082(9)(a)3. provides that if a state attorney determines a defen-
dant qualifies for PRR sentencing, “the state attorney may seek to have
the court sentence the defendant as a prison releasee reoffender,”
(emphasis added), and Florida’s courts have repeatedly held that the
discretion to seek PRR sentencing lies solely with the state attorney.
See, e.g., State v. Cotton, 769 So. 2d 345, 348-49 (Fla. 2000); State v.
Smith, 832 So. 2d 249, 251 (Fla. 5th DCA 2002); Phillips v. State, 834
So. 2d 272, 274 (Fla. 5th DCA 2002). Further, as noted by the Florida
Supreme Court in State v. Collins, 985 So. 2d 985, 989 (Fla. 2008),
remanding for resentencing creates a new proceeding. See also Lucas
v. State, 841 So. 2d 380, 387 (Fla. 2003) (“[A] resentencing court is
not limited by evidence presented (or not presented) in . . . the original
. . . sentencing phase.”); Mann v. State, 453 So. 2d 784, 786 (Fla.
1984) (recognizing that a remand for new sentencing proceeding is not
limited to a “reweighing”; both sides may present additional evi-

dence). Thus, in the present case, no error occurred where the Court
allowed the defense to call witnesses on Defendant’s behalf and the
State to submit Supplemental Discovery (DE #666) to support
designating Defendant a PRR.

However, insofar as Defendant asserts the State was under the
“misconception” that it was required to seek PRR sentencing on
remand, the Court finds Defendant’s claim is refuted by the record. On
July 10, 2018, the State filed separately a Notice to Take Judicial
Notice of Records Under Seal (DE #678) and Notice of Defendant’s
Qualification as a PRR and the State’s Intention to Seek Maximum
Statutory Penalty (DE #679) in preparation for Defendant’s August 9,
2018 resentencing hearing. (Ex. “B,” Notice to Take Judicial Notice
and Notice of Defendant’s PRR Qualification). Such filings are
indicative of the State’s intention to exercise its discretion to pursue a
PRR sentence. Moreover, during the resentencing hearing, defense
counsel informed the Court that it had attempted “for quite some time”
to persuade the State to exercise its discretion by not seeking PRR
sentencing, but that “the state is very powerful in their authority to
exercise their discretion and they have chosen not to exercise that
. . . .” (Ex. “A,” Sentencing Hr’g Tr. 23:15-18.) Therefore, the Court
finds that the State did, in fact, exercise its sole discretion by choosing
to pursue a PRR designation and sentence at Defendant’s August 8,
2019 resentencing. Further, once the Court found that the State’s
evidence proved that Defendant qualified as a PRR, the Court was
obligated to find Defendant a PRR and to sentence Defendant to a
term of life on Count 1 and fifteen years on Count 2, which is exactly
what the Court did. See Smith, 832 So. 2d at 250 (“once [the State]
proves that a defendant is qualified under the PRR Act, the trial court
has no discretion . . . .”).

(italics in original; underlining added).

B. The Complete Record Supports the Trial Court’s Order
I see no due process violation in this record. Again, the complete

record is controlling. I summarize the forty-nine minute, forty-one
page transcript of the full sentencing hearing as follows:

• The trial court, the defense, and the state began by discussing why
the case had been remanded for a new sentencing hearing. The trial
court began by stating, “We are here for the new sentencing?” The
defense responded, “Yes.” The state responded, “actually the sentence
has always been affirmed; the Supreme Court reversed it in the last—
just as to the issue of the court each time had declared the defendant a
PRR offender and sentenced to the mandatory life and then—the
Supreme Court said as to that this is reversed for the state because the
document—there was no documentation in the file; it was remanded
for the state to prove up the documentation of the PRR.” The defense
replied, “we agree; it’s essentially there was no evidence of PRR that
was in the record and that’s why we’re back.” (T. 3-4; R. 3819-20)
(emphasis added).

• The state presented its witness and eleven exhibits to verify the
defendant’s PRR qualifications. The defense chose not to cross-
examine that witness, and did not object to any of the state’s eleven
exhibits. (T. 5-17; R. 3821-33).

• The defense asked how the trial court wished to proceed. The trial
court responded, “Whatever you want to present.” (emphasis added).
(T. 18; R. 3834).

• The defense objected to one aspect of the scoresheet’s points
assessment. After hearing the state’s response, the trial court overruled
the defense’s objection. The state rested. (T. 18-19; R. 3834-35).

• The defense stated, “We’d like to put on some evidence.” The
state did not object, and the trial court responded, “Sure.” (T. 19; R.
3835.) (emphasis added).

• The defense began by stating, “[W]e are here for a de novo
sentencing; it’s not just to perfect the PRR; prove up part of it, but it is
a de novo sentencing hearing here today.” The state did not object at
this point, nor did the trial court say anything to contradict the
defense’s statement. (T. 20; R. 3836).
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• After the defense continued arguing its position instead of
presenting evidence as previously indicated, the state objected, but
merely to say, “I think we’ve moved on to argument and I would
object to argument as opposed to presenting evidence . . . otherwise I
do have argument also.” The trial court interjected, “I’m going to give
everybody the opportunity to tell me anything they want to tell me, but
I don’t know if this is sort of like a little preamble to your evidence?”
The defense responded, “Just a little—it’s a preamble I suppose,
Judge.” The trial court replied, “Okay, but the state will have an
opportunity to tell me anything, present anything, argue anything as
for the defense.” (emphases added). (T. 20-21; R. 3836-37).

• The defense proceeded to recount the case’s sentencing history:
“[The first sentencing court] said that this case presented the strangest
facts and circumstances that he had witnessed in his 28 years as a
lawyer and that, ‘It’s very unfortunate that [the defendant] ended up
in this tragedy; which I think is a tragedy for all sides, but I had no
choice in the sentence unfortunately.’ And then we have the . . . added
interesting aspect of when this case was remanded for a second trial by
the Fourth District Court of Appeals [sic]; the Fourth remanded it not
just for a new trial but—or plea negotiations is the term that they used
twice in their opinion, which is a rarity I think when we look at the
opinions that come out . . . from the Fourth. And now strangely we are
here just back for the sentencing [from the Florida Supreme Court] . . .
there was the issue with this manslaughter instruction but [a partial
concurring opinion] said that that was a pyrrhic victory for him, that
he had won that legal issue but it does not get him a new trial, and so
we’re here for the sentencing.” (T. 21-22; R. 3837-3838).

• The defense continued, “[W]e were pursuing this other option for
quite some time—is that [Florida] Statute 775.082(9)(a)3[.] does
allow the state to abandon seeking PRR in certain extenuating
circumstances including when the victim’s recommendation is that the
offender not be sentenced at PRR, and that was made abundantly clear
in multiple ways that—of how the victim was feeling about this case,
but the state is very powerful in their authority to exercise their
discretion and they have chosen not to exercise that, and so here we
are with [the defendant] facing a mandatory life sentence without the
possibility of parole. . . . The issue is—with the Eighth Amendment is
that whether [the defendant] is remorseful or whether he is redeemable
or . . . whether the opinion of the family or the opinion of the public
differs from that of a mandatory life sentence being a punishment that
fits the crime. These are things that unfortunately the PRR statute does
not allow room for, and I will be frank with Your Honor that the
precedent of course is not on [the defendant’s] side.” (T. 23-24; R.
3839-40) (emphasis added).

• The defense requested to present two exhibits to show why the
defendant did not deserve a life sentence. The first exhibit was a
Department of Corrections’ certificate of some sort (which is not
contained in the record). The second exhibit was a nine-minute
documentary video which the defense prepared “in our efforts to have
the state exercise [its] discretion with hopefully maybe not pursuing
[a PRR life sentence].” (T. 25-26; R. 3841-42) (emphasis added). The
state did not object to either exhibit, and the trial court admitted both
exhibits into evidence. (T. 26; R. 3842).

• The defense played the nine-minute documentary video. The
video featured statements from family members describing, among
other things: the defendant’s father was killed two months before he
was born “so you think about a child [like the defendant] that never
had a father”; growing up, he followed around one of his brothers on
the streets, “like the criminals, he wanted to try to be like me”; after the
crime, he “was not out there professing his innocence . . . he was just
unwilling to accept the fact that he could possibly be criminally
responsible for the death of [the defendant’s accomplice]”; his trial
counsel “was [the] more interested [person] in taking this case to trial
. . . [the defendant] would have preferred resolving it”; after thirteen
years in prison, he has “a good head on his shoulders”; although he
missed being with his children while they grew up, he “always said
that school comes first . . . because he want to see us succeed in

everything that we do” and “[e]ven though he’s like been gone for a
while he still like tries to stay in my life the best way he can”; he “is
missing out on moments that he shouldn’t miss out on”; “he has paid
his dues to society for what he’s done and he’s had a lot of time to
think about it and we hope—he hopes that he would eventually . . . be
able to live life outside of prison and have a chance at . . . being a
productive member of society”; “[H]e’s got a really good heart. If they
really sit down and talk with [him] they will see . . . Just give him a
second chance . . . just for his kids . . . so he can be with his kids in
life.”; “I hope that he comes out and just wants to just make up all of
that time that he missed outside, have different objectives, good job
and educate himself . . . have his own life outside of criminal stuff.” (T.
27-35; R. 3843-3851).

• The defense had the defendant allocute before the trial court. The
defendant first briefly recounted his upbringing. He then described his
feelings about his accomplice who was killed in the aftermath of the
crime. “My friend, my brother . . . was an extremely good friend of
mine, pretty much my brother in every aspect of the word; we
shouldn’t have been involved in this chain of events that unfortunately
cost my brother his life. I tried my best to save [him] from being
(indiscernible) like he did. The day that [he] died the old [me] died too
on that same day also. On that day everything—aspect of my life have
changed forever. There are events that occur in a person’s life
sometimes that open up their eyes to appreciate every—of how life is
supposed to be. For the past 13 years of my incarceration I have come
to appreciate every person, individual person who have—for who they
are. I am deeply in love with the [man who I am]—being today; I
promise everyone in this courtroom today that I will love to give—be
given another chance.” (T. 36-38 ; R. 3852-54).

• The defendant completed his allocution by thanking the accom-
plice’s mother: “[Y]ou along with my mother have been—sincerely
been like a hand from heaven. . . . Your unconditional support
throughout this entire situation . . . you have lost a biological son . . .
13 years ago but I want you—for you to know that the rest of my life
I will never—forever be—I will ever forever be your son too.” (T. 38;
R. 3854).

• The trial court asked, “Anything else from the defense?” The
defense responded, “No, that’s all.” (T. 38-39; R. 3854-55) (emphasis
added).

• The trial court then heard closing argument before rendering the
mandatory PRR life sentence. That transcript portion is quoted here
verbatim:

[STATE]: Just brief argument, Judge. First of all, I just would like
to point out that there’s been a mixture of points being made here
today. I do appreciate that [the defendant] has turned his life around
while he’s been in custody and that’s—and I do think that that’s
genuine; mixing up with that is this continuous trying to blame [the
burglary victim who killed the accomplice], which is inappropriate
and contrary to the law. For example, in the video just now playing
that [the victim] is [driving] 100 miles an hour, that only meant that the
defendant was going much faster than 100 miles an hour because [the
burglary victim], everybody knows, couldn’t catch him. And with
regard to how this is so different, it’s not different. There’s second-
degree murder felony murder cases that happen every week in this
courthouse; two guys go in to rob a 7-11, the clerk pulls his gun and
kills one of them, we send those—we send Defendant A to prison for
life always and nobody blinks an eye, so this really isn’t different at
all. [The burglary victim] could have theoretically shot and killed [the
accomplice] during the burglary . . . and [the defendant] would still be
charged with second-degree felony murder. So I do think that there’s
a mixture of issues with regard to that because I do think [the defen-
dant] has made a good—

THE COURT: But isn’t the issue here today—and I agree with
you; I believe [the defendant] is extremely remorseful—but—and
correct me if I’m wrong—it was reversed for the state to present
evidence to see whether or not he qualified as a prison releasee
reoffender, correct?
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[STATE]: That is correct, and basically under 775.082(d) it speaks
of the legislative intent on the sentencing, and under 775.082(3) the
defendant must be sentenced to the mandatory life and 15—

THE COURT: And even in the Supreme Court opinion—or maybe
it was in the defense’s motion when they said this is just, you know,
going through the machinations of the state getting the paperwork in
order, none of the appellate courts starting at the Fourth all the way up
to the Supreme Court reversed the underlying convictions, correct?

[DEFENSE]: Correct.
THE COURT: And the sole purpose of the remand was to rightly

or wrongly give the state an opportunity to prove the PRR status; if he
is PRR then it’s still a mandatory sentence, correct?

[DEFENSE]: Correct.
[STATE]: That is correct.
THE COURT: Okay. I didn’t mean to cut you off but I wanted to

make sure we were all on the same track.
[STATE]: No, that was my final point, was that the PRR statute has

been proven here today and it is mandatory.
THE COURT: And the PRR statute was established under the

exhibits that were all moved in without objection?
[STATE]: Yes.
THE COURT: Yes, sir?
[DEFENSE]: We really don’t have anything to add. Judge, we

obviously are objecting that it’s a violation of the Eighth Amendment
and we hope that one day that will be taken out and we’ll see [the
defendant] back here again. The only thing I would say to [the state]
is we disagree about I guess factually what happened in some ways;
but for [the burglary victim’s] behavior nobody would have died—not
to say that he isn’t a victim as well, he was, he is of the burglary, but in
comparison to the robbery example where—I mean that’s just a much,
much different situation, the victim in the robbery that no—that takes
no action to do anything other than to defend himself in that particular
moment, and that’s not what we had here and I think that’s why [the
first sentencing court] said what he said and the Fourth said what they
said about plea negotiations, and unfortunately we couldn’t agree on
that before we came before you today.

THE COURT: All right. Well, is there anything else from any-
body?

[STATE]: No, Your Honor.
THE COURT: Anything else from the defense?
[DEFENSE]: No.
THE COURT: All right, so based on the exhibits that were moved

into evidence without objection then I do find that the defendant is a
prison releasee reoffender and by statute it is a mandatory life
sentence. The original sentence will stand.

(T. 39-43; R. 3855-59) (emphasis added).
Having presented a summary of, and then a verbatim portion of,

the resentencing hearing, it is clear that everyone, including the
defense, was on the same page. The defense did not challenge the
state’s PRR evidence. The defense was permitted to, and did, present
all of its requested evidence and argument. The defense twice stated
on the record that it had no further evidence or argument. The defense
never raised a due process objection or claimed the trial court was not
providing the defense with a de novo resentencing hearing or a full
opportunity to be heard. Instead, the defense ultimately (and properly)
conceded that once the state proved the defendant qualified as a PRR,
the trial court had no choice but to impose a mandatory life sentence.

C. The Majority’s Reliance on Davis v. State is Misplaced.
The majority’s reliance on Davis v. State, 227 So. 3d 137 (Fla. 4th

DCA 2017), is misplaced. To make this point, a detailed summary of
Davis is required.

Davis was sentenced as a habitual violent felony offender to life in
prison with a minimum mandatory of fifteen years. Id. at 138. Davis
later filed a motion to correct illegal sentences on the ground that he
did not qualify as a habitual violent felony offender. Id. The trial court

denied the motion. Id. We reversed the trial court and remanded the
case for resentencing with the following direction: “Although [Davis]
does not qualify as an [habitual violent felony offender], he may
qualify as a habitual felony offender and those sanctions may be
sought on remand.” Davis v. State, 164 So.3d 96 (Fla. 4th DCA 2015)
(emphasis added).

On remand, the state filed its notice of intent to seek an enhanced
penalty for Davis as a habitual felony offender. 227 So. 3d at 138.
Davis filed a sentencing memorandum, listing several mitigating
factors, including letters from family and friends, and evidence of
rehabilitation through programs while incarcerated. Id.

A resentencing hearing was held by a successor judge, because the
judge who tried the case and imposed the original sentence was no
longer on the bench. Id. At the beginning of the hearing, the successor
judge stated he had read everything that was submitted, including
Davis’s sentencing memorandum, the letters from his family and
friends, and his certificates for the programs which he completed
while incarcerated. Id.

The parties stipulated that Davis qualified for sentencing as a
habitual felony offender. Id. The successor judge then permitted both
parties to present whatever evidence and arguments either desired. Id.

However, when pronouncing sentence, the successor judge
indicated he was not inclined to “revisit” the sentence imposed by the
judge who tried the case, or consider the new evidence regarding
Davis’s behavior while in prison. Id. Instead, the trial court simply
determined Davis to be a habitual felony offender and sentenced him
again to life in prison with the mandatory minimums. Id. at 138-39.

On appeal, Davis argued the successor judge’s sentence was illegal
because the successor judge, on remand, did not resentence him with
the “full panoply of due process.” Id. at 139. We agreed with Davis’
argument, reasoning:

From our review of the record, we are satisfied that the trial court,
upon resentencing, afforded Davis due process by reviewing in
advance all materials submitted by the defense for the resentencing
hearing and allowing him to present any evidence and arguments he
wanted. We note that Davis makes no issue on appeal regarding
whether the successor judge was sufficiently familiar with the facts of
the case, the trial, or the prior sentencing proceeding.

However, the statements by the successor judge during the hearing
lead us to conclude that the trial court did not proceed on a “clean
slate” on resentencing and intentionally decided it was not going to
evaluate the same evidence submitted at trial and the initial sentencing
hearing, together with the new evidence, which included information
about Davis’s performance in prison. The [successor judge] acknowl-
edged it was “permitted,” by our remand instructions, to go through
an evaluation process and change the length of the initial sentence,
but announced “I am not going to revisit that,” referring to the prior
sentence, and “I am not prepared to do that,” referring to consider-
ation of Davis’s performance while in prison. Thus, although the
trial court afforded substantial due process to Davis on
resentencing, it failed to afford the full panoply of due process, to
which he was entitled.

Id. at 139-40 (emphasis added).
As the majority here acknowledges, “a major distinguishing factor

between this case and Davis is that the [successor judge] in Davis was
not statutorily required to impose a specific sentence,” whereas “the
trial court in this case was bound to impose the PRR sentence that
Dean received.” Maj. Op. at 5 (emphasis added). However, the
majority discounts that “major distinguishing factor” on the basis that
the trial court’s own words “irrevocably tainted the process,” id. at 6,
even though those words were wholly correct as a matter of law.

In my view, that “major distinguishing factor” is why this case
should be affirmed. The successor judge in Davis was required by law
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to engage in an “independent assessment” of Davis’s sentence
because the successor judge had the ability to do so. 227 So. 3d at 140.
Here, once the state proved the defendant was PRR-qualified, the trial
court was required by law to sentence the defendant to life in prison.
The trial court had no ability to conduct an “independent assessment”
of anything except for whether the state proved the defendant was
PRR-qualified. The state did so without challenge from the defense,
and the trial court exercised the only power it had under the law.

Conclusion
In sum, the due process violation which the defense’s briefs now

allege, and upon which the majority expressly relies, simply did not
occur.

By leading the majority into concluding that a due process
violation occurred, when the record plainly reveals otherwise as
shown above, the defense has achieved what was undeniably its true
goal—to set aside the defendant’s PRR life sentence and obtain a
fourth sentencing hearing in the hope that it can have yet another
opportunity to convince the state to no longer seek a mandatory PRR
life sentence.

I acknowledge that the defense, and perhaps others, may disagree
with the state’s decision to have sought a mandatory PRR life sentence
under the facts of this case. In fact, in the transcript quoted above, the
defense twice interpreted this court’s precedent in the defendant’s case
as implying this court’s disagreement. See Dean v. State, 124 So. 3d
997, 997 (Fla. 4th DCA 2013) (twice stating, “We grant the petition
and remand for a new trial or plea negotiations.”) (emphasis added).
As the defense suggested, remand language implying that plea
negotiations be employed is “a rarity I think when we look at the
opinions that come out . . . from the Fourth.”

However, regardless of whether any such disagreement exists or is
justified, the state repeatedly has exercised its prosecutorial discretion
to seek a mandatory PRR life sentence, which is its prerogative. See
State v. Cotton, 769 So. 2d 345, 351 (Fla. 2000) (“[A]bsent a compel-
ling equal protection argument, the exercise of . . . prosecutorial
discretion is not generally subject to judicial review.”).

The state has once again exercised its prosecutorial discretion in
this case, and the sentence was proper under the law. The trial court
provided the defense with a de novo sentencing hearing, with the
opportunity to present “[w]hatever you want” and “anything [you]
want to tell me.” The defense did so.

No due process violation occurred. Once the state proved the
defendant qualified as a PRR, the trial court had no choice but to
impose a mandatory life sentence. This is not a “harmless error” case.
This is a “no error” case. We should affirm.

*        *        *

Criminal law—Search and seizure—Dog sniff—Vehicle—Incident to
arrest—Drug evidence discovered in defendant’s vehicle pursuant to
a warrantless search conducted when K-9 alerted to vehicle after
defendant’s arrest outside his vehicle for a drug offense—Trial court
erred in granting motion to suppress based on conclusion that officers
could not conduct a warrantless search because it was undisputed that
defendant was out of reach of the vehicle—Regardless of the fact that
defendant was out vehicle’s reach, K-9’s alert made it reasonable to
believe that the vehicle contained evidence of the offense of ar-
rest—Discussion of Arizona v. Gant and why it is consistent with cases
holding that a K-9’s alert constitutes probable cause permitting a
warrantless search of vehicle as well as the automobile exception to the
Fourth Amendment

STATE OF FLORIDA, Appellant, v. CHRISTOPHER FREDERICKS, Appellee. 4th
District. Case No. 4D19-2407. April 8, 2020. Appeal of nonfinal order from the Circuit
Court for the Seventeenth Judicial Circuit, Broward County; Thomas J. Coleman,
Judge; L.T. Case No. 18-7153 CF10A. Counsel: Ashley Moody, Attorney General,
Tallahassee, and Lindsay A. Warner, Assistant Attorney General, West Palm Beach,

for appellant. Robert David Malove of The Law Office of Robert David Malove, P.A.,
for appellee.

(GERBER, J.) This appeal, of a circuit court’s order granting a motion
to suppress, presents the novel issue of whether Arizona v. Gant, 556
U.S. 332 (2009), which proscribed certain limits on law enforce-
ment’s ability to search a vehicle after the driver is arrested, still
permits a narcotics K-9’s alert to serve as probable cause for the
warrantless search of the vehicle.

More specifically, this case’s facts presents the following question:
After the police (1) lawfully investigate a driver who has voluntarily
exited his vehicle, (2) lawfully arrest the driver for a narcotics-related
offense, (3) lawfully move the arrested driver out of the vehicle’s
reach, and (4) timely deploy a narcotics K-9 which alerts to the vehicle
to provide probable cause to search the vehicle, are the police still
permitted to conduct a warrantless search of the vehicle in light of
Gant?

We conclude, under those facts, the answer is yes. Gant appears to
permit the warrantless search in this case because, regardless of the
fact the driver was out of the vehicle’s reach, the K-9 alert provided
probable cause to search the vehicle, that is, made it “reasonable to
believe the vehicle contain[ed] evidence of the offense of arrest.” Id.
at 351. Moreover, Gant is consistent with longstanding United States
Supreme Court precedent holding once probable cause exists that a
vehicle contains contraband, the police may conduct a warrantless
search of the vehicle. Thus, we reverse the circuit court’s order
granting the motion to suppress.

We present this opinion in three sections:
1. The stop, search, and charges;
2. The driver’s motion to suppress; and
3. Our review.

1. The Stop, Search, and Charges
The material facts of the stop, search, and charges are undisputed.
A road patrol officer ran a license plate check on a car driving in a

neighborhood. While the officer waited for the computer to respond,
the car turned into a parking space. The computer revealed the
registered owner’s license was suspended. The officer pulled his
vehicle directly behind the car just as the driver was exiting the car.
The officer saw the driver matched the registered owner’s driver’s
license photograph.

The officer exited his vehicle and called for a narcotics K-9 handler
to respond. The officer would later testify this particular neighborhood
was inundated with methamphetamine, and the driver’s body
language indicated he may have been under the influence.

The K-9 handler was down the street on another call and readily
available. Within four to five minutes, while the officer and driver
discussed the suspended license, the K-9 handler arrived. The K-9
handler deployed the K-9 around the driver. The K-9 alerted to a
narcotics odor coming from the driver. The officer searched the driver
and found two small bags each containing one gram of crystal
methamphetamine.

The officer handcuffed the driver and put him in the officer’s
vehicle. The driver did not consent to a search of his car.

Nevertheless, the K-9 handler walked around the car with the K-9.
The K-9 alerted to a narcotics odor coming from the car’s driver’s side
door. The K-9 handler opened the door and deployed the K-9 inside.
The K-9 alerted to the center console area. The K-9 handler saw a
plastic chewing gum container in the cupholder. He opened it and
found fifteen grams of methamphetamine. He then opened the center
console and found another fifteen grams of methamphetamine, three
grams of cannabis, and two glass pipes, one with methamphetamine
residue and the other with marijuana residue. He next looked in the
driver’s door pocket and found a digital scale and plastic bags
typically used for packaging drugs. He lastly looked at the rear
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floorboard and found a tin with sixteen grams of marijuana and a
loaded handgun.

After the officer read the driver his Miranda rights, the driver
admitted he knew of the illegal drugs in his car, and knew he was a
convicted felon who could not possess a firearm.

The state charged the driver with five counts: (1) trafficking in
methamphetamine based on his possession of more than fourteen but
less than twenty-eight grams; (2) possession of a firearm and ammuni-
tion by a convicted felon; (3) possession of cannabis less than twenty
grams; (4) possession of drug paraphernalia; and (5) driving while
license suspended.

2. The Driver’s Motion to Suppress
The driver filed a motion to suppress, arguing that once he was

handcuffed and away from his car, the officers were required to obtain
a warrant to search his car. According to the driver, the officers’
warrantless vehicle search incident to his arrest violated his Fourth
Amendment right to be protected against unreasonable searches and
seizures, requiring suppression of the drugs, paraphernalia, and
firearm found in his car. In support, the driver relied on, among other
cases, Arizona v. Gant, 556 U.S. 332 (2009), Harris v. State, 238 So.
3d 396 (Fla. 3d DCA 2018), and State v. K.S., 28 So. 3d 985 (Fla. 2d
DCA 2010) (discussed in the next section).

The state responded that the cases upon which the driver relied
were distinguishable because none of those cases, unlike this case,
involved a deployed K-9. Instead, the state relied on pre-Gant and
post-Gant cases to argue that a K-9’s alert to a drug’s presence within
an automobile constitutes probable cause for a warrantless search
under the Fourth Amendment’s “automobile exception.”

The circuit court granted the defendant’s motion to suppress. The
circuit court initially recognized that once the K-9 alerted to the car,
the officers had probable cause to search the car. However, the circuit
court ultimately concluded, under Gant, that the officers could not
have conducted a warrantless search of the car, unless the driver could
have reached into the car when the car was being searched, and it was
undisputed the driver here could not do so.

3. Our Review
This appeal followed. The state argues the K-9’s alert gave the

officers probable cause to conduct a warrantless search of the driver’s
car under the automobile exception. According to the state, cases like
Gant addressing a warrantless search of a vehicle, where the arrestee
is out of the vehicle’s reach, are irrelevant here, because none of those
cases involved a K-9 alert providing probable cause to conduct the
warrantless search of the vehicle. The driver, however, argues Gant
controls in any situation where the arrestee is out of the vehicle’s
reach.

“The standard of review for motions to suppress is that the
appellate court affords a presumption of correctness to a trial court’s
findings of fact but reviews de novo the mixed questions of law and
fact . . . .” Pasha v. State, 225 So. 3d 688, 703 (Fla. 2017).

Employing our mixed standard of review, we conclude the circuit
court erred in granting the driver’s motion to suppress. Our reasoning
lies somewhere between the state’s and the driver’s respective
arguments.

That is, Gant applies here, but in the state’s favor, because
regardless of the fact the driver was out of the vehicle’s reach, the K-9
alert made it “reasonable to believe the vehicle contain[ed] evidence
of the offense of arrest.” 556 U.S. at 351. Moreover, Gant is consistent
with longstanding United States Supreme Court precedent holding
once probable cause exists that a vehicle contains contraband, the
police may conduct a warrantless search of the vehicle. We address
each basis in turn.

a. Gant applies here, but in the state’s favor, because regardless of
the fact the driver was out of the vehicle’s reach, the K-9 alert made
it reasonable to believe the vehicle contained evidence of the
offense of arrest.

In Gant, the police arrested the defendant for driving with a
suspended license. Id. at 336. The police handcuffed the defendant
and secured him in a patrol car. Id. The police then searched the
defendant’s vehicle incident to the arrest, and found a jacket with a
bag of cocaine in the pocket. Id.

The defendant was charged with two drug offenses. Id. He moved
to suppress the evidence found in his vehicle. Id. He argued the
warrantless search of his vehicle violated the Fourth Amendment
because he posed no threat to the officers after he was handcuffed in
the patrol car and because he was arrested for a traffic offense for
which no evidence could be found in his vehicle. Id.

The trial court denied his motion, apparently based on New York v.
Belton, 453 U.S. 454 (1981), which was understood at the time to hold
the police may search a vehicle’s interior areas incident to an occu-
pant’s arrest. 556 U.S. at 337.

The state supreme court reversed, concluding that although Belton
addressed a search incident to arrest, Belton did not address whether
the police may search a defendant’s vehicle as an incident to arrest
once the police have secured the defendant in a patrol car. Id. The state
supreme court instead relied on the earlier case of Chimel v. Califor-
nia, 395 U.S. 752 (1969), which requires a search incident to arrest be
justified by either officer safety or preserving evidence. 556 U.S. at
337. According to the state supreme court, because neither of those
interests existed once the police secured the defendant in the patrol
car, the search of his vehicle was unreasonable. Id. at 337-38.

The United States Supreme Court affirmed the state supreme
court’s decision. Id. at 351. The Court first concluded the police are
authorized to search a vehicle incident to arrest “only when the
arrestee is unsecured and within reaching distance of the passenger
compartment at the time of the search.” Id. at 343. The Court then also
concluded:

[C]ircumstances unique to the vehicle context justify a search incident
to a lawful arrest when it is reasonable to believe evidence relevant to
the crime of arrest might be found in the vehicle. In many cases, as
when a recent occupant is arrested for a traffic violation, there will be
no reasonable basis to believe the vehicle contains relevant evidence.
But in others . . . the offense of arrest will supply a basis for searching
the passenger compartment of an arrestee’s vehicle and any contain-
ers therein.

Id. at 343-44 (emphasis added; internal citations and quotation marks
omitted). The Court later summarized its two conclusions as follows:

Police may search a vehicle incident to a recent occupant’s arrest only
if the arrestee is within reaching distance of the passenger compart-
ment at the time of the search or it is reasonable to believe the vehicle
contains evidence of the offense of arrest. When these justifications
are absent, a search of an arrestee’s vehicle will be unreasonable
unless police obtain a warrant or show that another exception to the
warrant requirement applies.

Id. at 351 (emphasis added).
Gant’s two conclusions apply here, but one of those conclusions

leads us to reverse the circuit court’s order granting the motion to
suppress in this case.

As in Gant, the driver here was not within reaching distance of his
vehicle’s passenger compartment at the time of the search because he
was secured in a patrol car. Under that ground, the officers’
warrantless search would appear to have been unreasonable

However, unlike Gant, the officers here reasonably believed the
driver’s vehicle contained evidence of the offense of arrest, i.e.,
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methamphetamine and/or other illegal narcotics. The narcotics K-9
first alerted to the driver’s shirt pocket which contained methamphet-
amine. Then the narcotics K-9 alerted to not only the driver’s side
door, but also to the center console. The K-9 handler found metham-
phetamine, marijuana, and drug paraphernalia in those areas.

Thus, because the driver here was arrested outside of his vehicle for
a narcotics offense, and because the K-9 alerted to more narcotics in
the driver’s vehicle, the officers reasonably believed more narcotics
evidence relevant to the crime of arrest might be found in the vehicle,
per Gant. As a result, the K-9 handler’s warrantless search of the
vehicle did not violate the Fourth Amendment.

The other cases upon which the driver has relied are distinguish-
able because, in those cases, like Gant, the police had no reason to
believe the driver’s vehicle contained evidence of the offense of arrest.
See, e.g., Harris v. State, 238 So. 3d 396 (Fla. 3d DCA 2018) (after the
police arrested the defendant for reckless driving on a dirt bike,
removed his backpack, handcuffed him, and had him sit on the grass
five feet away, the police’s search of the defendant’s backpack,
leading to the discovery of illegal drugs, did not fall under Gant’s
warrantless search exceptions); State v. K.S., 28 So. 3d 985 (Fla. 2d
DCA 2010) (after the police ordered the defendant away from his car,
arrested him for fleeing and eluding, handcuffed him, and found no
weapons on him, the police’s search of the car’s glove box, leading to
the discovery of a firearm, did not fall under Gant’s warrantless search
exceptions, because the juvenile was not within reaching distance of
his car, and the police could not reasonably have believed they would
find evidence of fleeing and eluding in the glove box).

b. Gant is consistent with longstanding United States Supreme
Court precedent holding once probable cause exists that a vehicle
contains contraband, the police may conduct a warrantless search
of the vehicle.
The state has relied on post-Gant and pre-Gant cases for the

proposition that once a K-9 alerts to a drug’s presence within an
automobile, the alert constitutes probable cause for a warrantless
search under the Fourth Amendment, thus making the defendant’s
reliance on Gant “misplaced,” according to the state. See, e.g.,
Campbell v. State, 139 So. 3d 490, 497-98 (Fla. 2d DCA 2014)
(counsel’s failure to file motion to suppress search results of defen-
dant’s vehicle was not deficient performance where K-9 alerted on
defendant’s vehicle, which provided police officers with probable
cause to search); Bennett v. State, 111 So. 3d 983, 986 (Fla. 1st DCA
2013) (K-9’s “sniff was up to snuff,” and thus trial court did not err in
denying motion to suppress based on its determination that police had
probable cause to search a vehicle’s trunk); State v. Hill, 770 So. 2d
280, 282 (Fla. 5th DCA 2000) (“[T]he canine alert gave probable
cause to search the automobile irrespective of its ownership or the
proximity of the owner.”); State v. Robinson, 756 So. 2d 249, 250-51
(Fla. 5th DCA 2000) (once the defendant was legally stopped, the use
of a drug-sniffing K-9 was not an unconstitutional search, because a
properly trained K-9’s alert provides probable cause for a search, and
the officer’s detention of the driver did not last any longer than
reasonably necessary for the officer to write the citation and make the
customary license, tag, insurance and registration checks).

However, the state’s reliance on the foregoing K-9 cases lacks any
reconciliation with Gant’s initial conclusion that “[p]olice may search
a vehicle incident to a recent occupant’s arrest only if the arrestee is
within reaching distance of the passenger compartment at the time of
the search.” 556 U.S. at 351 (emphasis added). To merely rely on the
foregoing K-9 cases, and then simply say the defendant’s reliance on
Gant is “misplaced” in cases like the instant case, where the driver was
not within reaching distance of his vehicle at the time of the search, is
too narrow and too convenient of a solution.

Instead, we reconcile Gant with this line of cases. That is, we
conclude Gant is consistent not only with the cases holding that a K-
9’s alert constitutes probable cause for a warrantless search, but also
is consistent with the United States Supreme Court’s longstanding
“automobile exception” to the Fourth Amendment’s warrant require-
ment.

For nearly a century, the United States Supreme Court has held
once probable cause exists that a vehicle contains contraband, the
police may conduct a warrantless search of the vehicle, under what has
become known as the “automobile exception” to the Fourth Amend-
ment’s warrant requirement. See, e.g., Carroll v. United States, 267
U.S. 132, 153 (1925) (after law enforcement officers had probable
cause to believe a car they observed on the road contained illegal
liquor, their warrantless stop and search of the car was proper because
a “necessary difference” exists between searching “a store, dwelling
house or other structure” and searching “a ship, motor boat, wagon, or
automobile,” because a “vehicle can be quickly moved out of the
locality or jurisdiction in which the warrant must be sought”); United
States v. Ross, 456 U.S. 798, 823-24 (1982) (police who had lawfully
stopped a vehicle, and had probable cause to believe contraband was
concealed within it, could conduct a warrantless search of the vehicle,
because the scope of a warrantless search of a vehicle is not defined by
the nature of container in which the contraband is secreted, but rather
by the object of the search and the places in which probable cause
suggests the object may be found); California v. Carney, 471 U.S.
386, 394 (1985) (after DEA agents had probable cause to believe the
defendant was distributing a controlled substance from a motor home,
notwithstanding its possible use as a dwelling place, their warrantless
search of the motor home was not unreasonable); Pennsylvania v.
Labron, 518 U.S. 938, 940 (1996) (“If a car is readily mobile and
probable cause exists to believe it contains contraband, the Fourth
Amendment . . . permits police to search the vehicle without more”;
where the police had seen one defendant put drugs in the trunk of the
car and had seen another defendant act in ways suggesting he had
drugs in his truck, the police’s warrantless searches of the vehicles did
not violate the Fourth Amendment).

Thus, Gant’s conclusion that a search is justified “when it is
reasonable to believe evidence relevant to the crime of arrest might be
found in the vehicle,” 556 U.S. at 343 (citation omitted), is entirely
consistent with the reliance on probable cause to justify the
warrantless search of a vehicle, whether that probable cause arises
from a K-9’s alert to a vehicle or from any other source. In fact, the
Court in Gant supported its conclusion by citing the automobile
exception’s reliance on the probable cause standard. See Gant, 556
U.S. at 346-47 (“Other established exceptions to the warrant require-
ment authorize a vehicle search . . . when . . . evidentiary concerns
demand. For instance . . . [i]f there is probable cause to believe a
vehicle contains evidence of criminal activity, [Ross] authorizes a
search of any area of the vehicle in which the evidence might be
found.”) (citing Ross, 456 U.S. at 820-21).

Conclusion
Gant appears to permit the warrantless search in this case because,

regardless of the fact the driver was out of the vehicle’s reach, the K-9
alert provided probable cause to search the vehicle, that is, made it
“reasonable to believe the vehicle contain[ed] evidence of the offense
of arrest.” Id. at 351. Moreover, Gant’s foregoing holding is consistent
with longstanding United States Supreme Court precedent holding
once probable cause exists that a vehicle contains contraband, the
police may conduct a warrantless search of the vehicle.

Based on the foregoing, we reverse the circuit court’s order
granting the defendant’s motion to suppress. We remand to the circuit
court to enter an order denying the defendant’s motion to suppress,
and for further proceedings.
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Reversed and remanded for further proceedings. (GROSS and
DAMOORGIAN, JJ., concur.)

*        *        *

Criminal law—DUI Manslaughter—Vehicular homicide— Evi-
dence—Statements of defendant—Physician-patient privilege—Error
to deny defendant’s motion to suppress incriminating statements she
made during interrogation where defendant unequivocally invoked her
right to remain silent at three separate points before commencement
of interrogation—Error was not harmless as to DUI offenses—Because
evidence at trial overlapped to some extent as to all charges, error was
also not harmless as to non-DUI related offenses—While trial court
correctly excluded defendant’s physician’s testimony regarding her
diagnoses, trial court improperly engaged in a relevance analysis which
is an erroneous standard for a privilege objection—Physician’s
permitted testimony fell within privilege as it encompassed physician’s
treatment of defendant, drugs that were prescribed, advice offered in
the course of treatment, and dosage information—Physician-patient
privilege applies to records made for purposes of diagnosis or treat-
ment, and that includes the drugs prescribed—No statutory exception
to the privilege applied—Defendant did not place her mental or
emotional condition at issue, but made issue of the timing of her
ingestion of the intoxicants—Defendant did not waive privilege by
providing purportedly false information regarding communications
and treatment to officer after arrest—Furthermore, defendant
reinvoked privilege at trial and anything not already disclosed was not
subject to being admitted—Trial court erred in finding that privilege
did not apply because state had already admitted evidence that
defendant’s blood contained prescribed medications and because
evidence was being used for rebuttal purposes—Double jeopardy—
Should defendant be convicted on retrial for both DUI manslaughter
and vehicular homicide, trial court should not enter judgments of
conviction on both

LISA KRAMER, Appellant, v. STATE OF FLORIDA, Appellee. 4th District. Case
No. 4D18-88. April 8, 2020. Appeal from the Circuit Court for the Nineteenth Judicial
Circuit, Okeechobee County; Dan L. Vaughn, Judge; L.T. Case No.
15000531CFAXMX. Counsel: Ima Ocasio-Yrady, Miami, for appellant. Ashley
Moody, Attorney General, Tallahassee, and Allan R. Geesey, Assistant Attorney
General, West Palm Beach, for appellee.

(CIKLIN, J.) Lisa Kramer appeals her convictions of DUI manslaugh-
ter, vehicular homicide, DUI with prior convictions, and possession
of cocaine. She raises numerous arguments on appeal. We agree with
her that the trial court should have granted her motion to suppress, and
we reverse on that ground, rendering her other arguments moot.

Kramer was involved in a collision with a motorcyclist as Kramer
drove her vehicle. The motorcyclist was killed. Kramer was arrested
and interrogated. Kramer contends that incriminating statements she
made during the interrogation should have been suppressed, as the
statements were obtained after she asserted her rights to representation
and to remain silent.

The first officer to interrogate Kramer, Deputy Steven Pollock,
informed Kramer of her Miranda rights and asked whether she
“wish[ed] to talk to me.” Kramer answered affirmatively and signed
the consent form. The form recites the Miranda rights, then asks, “Do
you understand each of these rights I have explained to you?” and
“Having these rights in mind, [d]o you wish to talk to me now?” The
“Yes” box is checked off for each question, and Kramer’s signature
appears on the form. Deputy Pollock asked Kramer questions related
to his determination of Kramer’s impairment level, and Kramer
revealed what medications she was prescribed.

Kramer was then escorted to another room where she waited for a
period of time before Trooper Mark Zook and a prosecutor entered the
room. Trooper Zook introduced himself and explained that he was a
“traffic homicide” and “criminal investigator” and that his investiga-

tion would relate to her criminal charges. He confirmed that Kramer
had previously been Mirandized, and he explained that Deputy
Pollock did so in relation to what he “was doing,” but that Trooper
Zook was Mirandizing her for purposes of his criminal investigation.
Trooper Zook then explained that he was conducting an investigation
which could lead to an arrest “as early as tonight.” Kramer interjected,
“Please don’t let that happen” and began to whimper.

Trooper Zook then read Kramer her Miranda rights. She indicated
that she understood each right as read, answering “Yes” repeatedly.
Trooper Zook then attempted to interview Kramer:

Zook: Having these rights in mind, do you wish to make a
statement or answer questions at this time?

Kramer: No
Zook: I’m sorry?
 Kramer: No.
Zook: No?
Kramer: No. Can you repeat the question again?
Zook: Okay. Having these rights in mind that I just read to you—
Kramer: Right.
Zook: Do you wish to make . . . statements or answer questions at

this time?
Kramer: [shaking head no] Definitely not.

Trooper Zook persisted in asking clarifying questions even after
Kramer’s third “no” which then led to Kramer eventually acquiescing
which produced a number of incriminating statements.

The trial court denied Kramer’s motion to suppress, reasoning that
under the circumstances, Trooper Zook was understandably confused
when Kramer answered “No.”

“As a general principle, when reviewing a ruling on a motion to
suppress, an appellate court presumes the trial court’s findings of fact
are correct and reverses only those findings not supported by compe-
tent substantial evidence. Review of the trial court’s application of the
law to the facts is de novo.” Pierre v. State, 22 So. 3d 759, 765 (Fla.
4th DCA 2009) (citation omitted). “However, this deference to the
trial court’s findings of fact does not fully apply when the findings are
based on evidence other than live testimony.” Id. (quoting Parker v.
State, 873 So. 2d 270, 279 (Fla. 2004)).

“The Fifth Amendment of the United States Constitution and
Article I, Section 9, of the Florida Constitution both provide for a right
against self-incrimination.” Rigterink v. State, 66 So. 3d 866, 887 (Fla.
2011). “[T]he Self-Incrimination Clause of Article I, Section 9,
Florida Constitution, requires that prior to custodial interrogation in
Florida suspects must be told that they have a right to remain silent,
that anything they say will be used against them in court, [and] that
they have a right to lawyer’s help . . . .” Traylor v. State, 596 So. 2d
957, 966 (Fla. 1992). Further, “[u]nder Section 9, if the suspect
indicates in any manner that he or she does not want to be interrogated,
interrogation must not begin or, if it has already begun, must immedi-
ately stop.” Id. A clarifying question is not permitted when an
unequivocal invocation of rights is made. See Black v. State, 59 So. 3d
340, 346 n.6 (Fla. 4th DCA 2011) (disagreeing with holding in
Serrano v. State, 15 So. 3d 629, 635 (Fla. 1st DCA 2009), that
clarification of an unequivocal invocation of right to counsel is
permissible). Additionally, a suspect cannot be said to have volun-
tarily reinitiated conversation after her invocation of rights where the
interrogation did not cease upon the suspect’s invocation of rights.
Shelly v. State, 262 So. 3d 1, 17 (Fla. 2018).

“[T]he admissibility of statements obtained after the person in
custody has decided to remain silent depends under Miranda on
whether his ‘right to cut off questioning’ was ‘scrupulously hon-
ored.’ ” State v. Pitts, 936 So. 2d 1111, 1129 (Fla. 2d DCA 2006)
(quoting Michigan v. Mosley, 423 U.S. 96, 104 (1975)). A suspect’s
statements after a clear invocation of his rights may not be used to find
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that his invocation of rights was ambiguous. See id. at 1129-30
(quoting Smith v. Illinois, 469 U.S. 91, 91-92 (1984)).

Based on our review of the testimony and police station video, we
find that Kramer unequivocally invocated her right to remain silent at
three separate points before the commencement of the interrogation.
Clearly, any further questioning should have ceased and the admission
of Kramer’s statements was not harmless because her statements
could be taken as admissions of guilt. It cannot be said beyond a
reasonable doubt that the jury did not consider her statements in
deciding her guilt on the DUI-related offenses. And because the
evidence at trial overlapped to some extent as to all the charges, we
find the evidence was also not harmless as to the non-DUI related
offenses as well.

Our reversal on the suppression ground renders moot Kramer’s
arguments regarding any purported evidentiary ruling errors.
However, we address one of the issues in order to provide guidance in
the event of retrial.1 During trial, the state called Kramer’s doctor as a
witness and asked him why he was treating Kramer. Defense counsel
objected based on the “physician-patient privilege.” The state
proffered the doctor’s testimony. He testified as to specified diagno-
ses, the medications he prescribed Kramer, and the dosages, as well as
the warning he gave her regarding driving under the influence of the
medication. He also testified that he never changed Kramer’s dosage
or strength of a particular medication.

The state promised not to elicit testimony regarding Kramer’s
diagnoses but it sought to introduce the other testimony, mainly to
contradict Kramer’s statement to an officer that her doctor had “upped
her dosage” of a particular medication, a statement the state had
entered into evidence. The trial court found that Kramer’s diagnoses
were not relevant, but that the doctor could testify as to medications
prescribed, dosages, and “effects on [Kramer’s] body,” and that he
could also offer testimony rebutting Kramer’s statement that her
medication dosage was changed. The court relied on the “unique
circumstances” of the case in finding the privilege did not apply, and
also reasoned that the doctor would not “testify as to any communica-
tions or conversations or consultations he may have had between
himself and [Kramer] relative to his treatment of her” or to any
diagnoses. The court also found that the privilege did not apply
because “there has already been testimony as to the amount of these
substances found in [Kramer’s] bloodstream, the types of drugs they
are . . . and that the amounts found in [Kramer’s] bloodstream were in
therapeutic range.” The court further found that the privilege did not
apply because the evidence was being used “to rebut her alleged
statements . . . to Trooper Zook at the jail.” The doctor then testified as
to the matters the court ruled were permissible but also testified
without objection as to Kramer’s diagnoses.

We begin with section 90.503, Florida Statutes (2017), which
provides the following, in pertinent part:

(2) A patient has a privilege to . . . prevent any other person from
disclosing [ ] confidential communications or records made for the
purpose of diagnosis or treatment of the patient’s mental or emotional
condition, including alcoholism and other drug addiction, between the
patient and the psychotherapist . . . . This privilege includes any
diagnosis made, and advice given, by the psychotherapist in the course
of that relationship.
. . . .
(4) There is no privilege under this section:
. . . .
(c) For communications relevant to an issue of the mental or emotional
condition of the patient in any proceeding in which the patient relies
upon the condition as an element of his or her claim or defense . . . .

§ 90.503(2), (4), Fla. Stat. A “confidential” communication is defined
as one between the psychotherapist and patient that “is not intended to

be disclosed to third persons” other than specified persons not relevant
here. § 90.503(1)(c), Fla. Stat.

The court correctly excluded the testimony regarding diagnoses,
albeit after engaging in a relevance analysis which we find to be an
erroneous standard for the privilege objection. Further, the doctor’s
testimony, as permitted by the trial court, fell within the privilege, as
it encompassed the doctor’s treatment of Kramer, the drugs he
prescribed her, advice he offered in the course of treatment, and
dosage information. The privilege applies to records made for the
purpose of diagnosis or treatment, and that would include the drugs
prescribed by the doctor. See Mullis v. State, 79 So. 3d 747, 753 (Fla.
2d DCA 2011) (in a case involving section 456.057, Florida Statutes,
which provides that medical records relating to examination or
treatment may be released without the patient’s consent under
specified circumstances, finding that “[a] doctor’s prescription of a
medication is a form of treatment”).

The trial court also correctly found that no statutory exception to
the privilege applied. The state argues that the doctor’s testimony fell
within the exception permitting disclosure of “communications
relevant to an issue of the mental or emotional condition of the patient
in any proceeding in which the patient relies upon the condition as an
element of his or her claim or defense.” But Kramer did not place her
mental or emotional condition at issue. Rather, she made an issue of
the timing of her ingestion of intoxicants. Further, whatever Kramer
might have told a law enforcement officer did not place her mental
condition at issue. The focus is on Kramer’s defense at trial, not what
she told an officer prior to trial. See § 90.503(4)(c), Fla. Stat. (provid-
ing for statutory exception to privilege where patient relies on mental
condition as “an element of his or her claim or defense”).

The state also asserts that, pursuant to section 90.507, Florida
Statutes, Kramer waived the privilege by disclosing information to
Trooper Zook. The statute provides the following in pertinent part:

A person who has a privilege against the disclosure of a confidential
matter or communication waives the privilege if the person . . .
voluntarily discloses or makes the communication when he or she
does not have a reasonable expectation of privacy, or consents to
disclosure of, any significant part of the matter or communication.

§ 90.507, Fla. Stat. (2017). The state relies on Kramer’s disclosure to
Trooper Zook that the doctor increased her dosage of medication and
that this was the first time she took the stronger dosage. But this was
contrary to the doctor’s testimony. Kramer did not waive the privilege
by providing purportedly false information regarding communica-
tions and treatment. Further, she reinvoked the privilege at trial, and
anything not already disclosed was not subject to being admitted at
trial. See Sajiun v. Hernandez, 226 So. 3d 875, 882 (Fla. 4th DCA
2017) (“The waiver of the psychotherapist privilege is not irrevocable.
However, a revocation of a waiver will not reinstate the privilege as to
already disclosed information.” (citations omitted)).

The trial court erroneously found that the privilege did not apply
because the state had already admitted evidence that Kramer’s blood
sample contained the prescribed medications. The trial court also
incorrectly found that the privilege did not apply because the evidence
was being used for rebuttal purposes. In fact, there is no rebut-
tal/impeachment exception in the psychotherapist-patient privilege
statute.

Our reversal also renders moot Kramer’s double jeopardy
challenge, but we address it to provide guidance in the event of retrial
and conviction. Should Kramer be convicted upon retrial of both the
DUI manslaughter and vehicular homicide charged in the informa-
tion, the trial court should not enter judgments of conviction as to
both.2 See Ivey v. State, 47 So. 3d 908, 911 (Fla. 3d DCA 2010)
(recognizing that the seminal Florida case on double jeopardy, Valdes
v. State, 3 So. 3d 1067 (Fla. 2009), “did not overrule the well-settled
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principle that a single death cannot give rise to dual homicide
convictions,” and finding that convictions for DUI manslaughter and
vehicular homicide involving one death and arising out of the same
criminal episode violated double jeopardy).

Finally, we address Kramer’s argument that the trial court erred in
sentencing her immediately after the return of verdict rather than
continuing the sentencing hearing. In declining to continue sentenc-
ing, the trial court relied on section 316.656(1), Florida Statutes
(2017), which provides, in pertinent part, that “[n]otwithstanding the
provisions of s. 948.01, no court may suspend, defer, or withhold
adjudication of guilt or imposition of sentence for any violation of s.
316.193, for manslaughter resulting from the operation of a motor
vehicle, or for vehicular homicide.”

It appears that the trial court believed that “defer” equated to the
grant of a continuance for sentencing. Relevant case law indicates that
a deferred sentence is a type of legal disposition—one where the trial
court continues sentencing for an indefinite period of time. This is not
permitted for any type of case. See McMillan v. State, 321 So. 2d 441,
441 (Fla. 2d DCA 1975) (reversing and remanding for resentencing
where trial court imposed a deferred sentence, and recognizing that
deferred sentences in Florida are invalid). Further, the placement of
the word “defer” among the words “suspend” and “withhold”
supports this interpretation of “defer” as a legal disposition. On the
other hand, the statute’s phrasing could support the trial court’s
interpretation. We are aware that the trial court’s interpretation is
widespread in the county and circuit courts. But courts and practitio-
ners have expressed frustration with the application of that interpreta-
tion, as it can make coordination and presentation of sentencing
evidence, such as witness testimony, difficult. If the statute provided
that “no court may defer sentence” or “no court may impose a deferred
sentence,” it would be clear that the statute was barring the imposition
of a deferred sentence. But the Legislature phrased it in a way that
could reasonably be read as barring the continuance of a sentencing
hearing. In any event, if the trial court applied an incorrect interpreta-
tion of the statute, any error was harmless, as defense counsel
ultimately agreed to a modified sentencing procedure, and it appears
that Kramer received due process. Additionally, our reversal of the
conviction on other grounds renders any error in the sentence moot.
The issue is an interesting one, however, and might make for an
appropriate question to certify to the Florida Supreme Court under
different circumstances.

Based on the trial court’s erroneous denial of Kramer’s motion to
suppress, we reverse and remand for new trial.

Reversed and remanded for a new trial. (MAY and GERBER, JJ.,
concur.)
))))))))))))))))))

1The other evidentiary issue raised by Kramer was not preserved for appeal and did
not constitute fundamental error.

2It is apparent that the trial court believed it had vacated the vehicular homicide
conviction. But there is no written order in the record actually vacating the conviction.

*        *        *

Wrongful death—Automobile accident— Judges — Disqualifica-
tion—Bias—Claim for punitive damages against defendant who was
talking on cell phone at time he ran red light and caused accident—
Comments by trial judge showing judge’s predisposition that cell
phone use while driving, even if legal, is dangerous and should not be
allowed would create fear in a reasonable person that defendant would
not receive a fair trial—Judge’s comments tended to not only show
disdain for defendant’s legal position but for defendant’s lack of a
policy prohibiting cell phone use while driving

PUBLIX SUPER MARKETS, INC., and RANDOLPH SAPP, Petitioners, v.
MONICA OLIVARES, individually, and as Personal Representative of the ESTATE
OF ALBERTO OLIVARES, Respondent. 4th District. Case No. 4D19-2202. April 8,
2020. Petition for writ of prohibition to the Circuit Court for the Seventeenth Judicial

Circuit, Broward County; William W. Haury, Jr., Judge; L.T. Case No. CACE18-
006314. Counsel: Edward G. Guedes and Adam M. Hapner of Weiss Serota Helfman
Cole and Bierman, P.L., Coral Gables, for petitioner Publix Supermarkets, Inc. Cindy
J. Mishcon of Lewis Brisbois Bisgaard & Smith LLP, Fort Lauderdale, for petitioner
Randolph Sapp. Raymond Valori, Michael Freedland and Melissa Gunion of Freedland
Harwin Valori, P.L., Fort Lauderdale, and Kara Rockenbach Link and Daniel M.
Schwarz of Link & Rockenbach, P.A., West Palm Beach, for respondent.

ON MOTION FOR REHEARING AND
MOTION FOR REHEARING EN BANC 

[Original Opinion at 45 Fla. L. Weekly D77a]

(PER CURIAM.) We grant the motion for rehearing, deny the motion
for rehearing en banc, vacate our prior opinion, and substitute the
following in its place.

Petitioners, Publix Supermarkets and Randolph Sapp, (collectively
referred to as Publix), bring this petition for writ of prohibition to
disqualify the trial judge in this wrongful death action against it. The
suit arises from a fatal collision involving a Publix tractor trailer
whose driver was using his cell phone with a hands-free device at the
time of the crash. Publix claims that the judge’s comments, at a
hearing on the respondent’s motion to add a claim for punitive
damages, showed that the judge was biased against its position, that
the hands-free use of a cell phone while driving, or a policy permitting
such use, does not justify punitive damages, because cell phone use
while driving is not prohibited by law. The judge indeed made
multiple comments showing his predisposition that cell phone use
while driving, even if legal, is dangerous and should not be allowed.
Nevertheless, the judge denied Publix’s motion to disqualify.

We conclude that Publix’s motion to disqualify was legally
sufficient. A motion to disqualify is legally sufficient and must be
granted if the facts alleged “would create in a reasonably prudent
person a well-founded fear of not receiving a fair and impartial trial.”
Gregory v. State, 118 So. 3d 770, 778 (Fla. 2013) (quoting Rodriguez
v. State, 919 So. 2d 1252, 1274 (Fla. 2005)). Here, the trial judge’s
multiple comments denigrating Publix’s position regarding its cell
phone policy would create fear in a reasonable person that Publix
would not receive a fair trial. The judge’s comments tended to show
a disdain not only for Publix’s legal position but for the company’s
lack of a policy prohibiting cell phone use while driving. Thus the
judge exhibited a bias against Publix, and the judge should have
disqualified himself.

Petition granted. (MAY and CIKLIN JJ., concur. WARNER, J.,
dissents with opinion.)
))))))))))))))))))
(WARNER, J., dissenting.) I would deny the petition. See State ex rel.
Gerstein v. Stedman, 233 So. 2d 142, 144 (Fla. 3d DCA), opinion
adopted, 238 So. 2d 615 (Fla. 1970) (“We do not subscribe to the view
that a judge is necessarily disqualified because he has formed an
opinion as to the legal questions involved in the case.”).

*        *        *

Jurisdiction—Service of process—Service of process should be
quashed where it was not made at defendant’s usual place of abode—
Service on defendant’s roommate at place where defendant maintains
an address was not proper where defendant actually lives at another
address—Trial court erred in vacating its prior order quashing service
of process

CAROLINA KATZ-LUONGO, Appellant, v. YOLANDA AMORTEGUI, Appellee.
3rd District. Case No. 3D19-1852. L.T. Case No. 18-30207. April 8, 2020. An Appeal
from a non-final order from the Circuit Court for Miami-Dade County, Daryl E.
Trawick, Judge. Counsel: Luks, Santaniello, Petrillo & Cohen, and Daniel S. Weinger,
and Stuart L. Cohen, and Christopher T. Beck, for appellant. Greenspoon Marder, LLP,
and John H. Pelzer (Fort Lauderdale), for appellee.

(Before LOGUE, LINDSEY, and GORDO, JJ.)

(PER CURIAM.) Carolina Katz-Luongo, Defendant below, appeals
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the trial court’s order vacating its prior order quashing service of
process. Because Yolanda Amortegui, Plaintiff below, failed to
strictly comply with the Florida Statutes governing service of process,
we reverse and remand with instructions to the trial court to reinstate
its prior order quashing service of process.

The trial court entered an ex parte amended order granting an
additional one hundred twenty days in which to effect service of
process and further ordering that Plaintiff

shall serve the Defendant pursuant to Florida Statutes Section 48.194
. . . at the Defendant, CAROLINA KATZ-LUONGO’S, place of
abode and/or residence pursuant to Florida Statutes Sections
48.031(1)(a) and 48.194.[1]

Plaintiff then filed the Affidavit of Process Server Cesar Rodriguez
Avila. According to his sworn affidavit, Avila is a resident of
Venezuela who is authorized to serve process and legal documents in
Venezuela. Avila’s affidavit also provides that he served someone
identifying themselves as Katz-Luongo’s roommate, who informed
him that although Katz-Luongo maintained an address at that location,
she currently lives in Colombia. Specifically, Avila’s affidavit
provides, in pertinent part:

4. I received service of process from Process Service Network on May
3, 2019, at 10:00 A.M. I acted as their agent.
. . . .
6. On May 6, 2019, at 8:25 p.m., I served the above-listed Documents
on the Defendant, Carolina Katz-Luongo (“Katz-Luongo”) by
substituted service at 47 Cale Rio Caribe, El Cafetal, Baruta, Edo.
Miranda, Caracas 1080, Venezuela. I personally handed a copy of the
Documents to Lena Lanza who identified herself to me as the
roommate of Katz-Luongo. She stated that Katz-Luongo maintains
that address but that she lives in another apartment in southern Cali,
Colombia. On May 7, 2019, I also mailed a copy of the same docu-
ments described in paragraph 5 above to Katz-Luongo addressed to
her with postage fully pre-paid.

Assuming Plaintiff complied with all other applicable require-
ments for perfecting service of process under Florida law, service still
should have been quashed because Plaintiff failed to comply with
section 48.031(1)(a), Florida Statutes. That section requires service
upon certain individuals at a defendant’s “usual place of abode.” It is
well settled that for purposes of this statute, a person can only have one
usual place of abode: the place they are living at the time service is
made. According to Avila’s affidavit, service was attempted by
personally hand delivering a copy of the documents at an address in
Venezuela where Katz-Luongo was known to not be currently living.
Rather, the process server was informed that although Katz-Luongo
maintains that address, she currently lives in an apartment in southern
Cali, Colombia, which, by definition, is her usual place of abode for
service.

Because Plaintiff failed to strictly comply with section
48.031(1)(a), Florida Statutes, we are compelled to reverse and
remand for the trial court to reinstate its prior order quashing service
of process. See Stettner v. Richardson, 143 So. 3d 987, 990 (Fla. 3d
DCA 2014) (“The term ‘usual place of abode’ means ‘the place where
the defendant is actually living at the time of service,’ and a person can
only have one ‘usual place of abode’ ” (citation omitted)); Cordova v.
Jolcover, 942 So. 2d 1045, 1046 (Fla. 2d DCA 2006) (“ ‘Usual place
of abode’ means ‘the place where the defendant is actually living at
the time of service.’ ” (citation omitted)); Torres v. Arnco Const., Inc.,
867 So. 2d 583, 586 (Fla. 5th DCA 2004) (“The word ‘abode’ means
‘one’s fixed place of residence for the time being when service is
made.’ ”) (citation omitted)).

Reversed and remanded.
))))))))))))))))))

1Notably, the order only authorizes substitute service of process at Katz-Luongo’s

place of abode under section 48.031(1)(a), Florida Statutes, but does not permit, nor
even reference, substitute service of process by one of the methods prescribed under the
Hague Convention. We express no opinion on this issue or with respect to any of the
other arguments Katz-Luongo raises herein.

*        *        *

Estates—Wills—Competing wills—Trial court properly determined
that earlier Florida will controlled and was not revoked by later will
executed in Belgium where the later Belgian will was handwritten by
the testator in the presence of only one witness—Will is invalid in
Florida for failing to comply with statutory formalities—Purported
revocation of earlier will was invalid where statutory formalities were
not followed with respect to revocation

SACHA ZAIDMAN and PATRICIA ZAIDMAN, Appellants, v. NATCHAYA
ZAIDMAN, Appellee. 3rd District. Case No. 3D19-0966. L.T. Case No. 17-1394.
Opinion filed April 8, 2020. An Appeal from the Circuit Court for Miami-Dade
County, Jorge E. Cueto, Judge. Counsel: Jonathan M. Drucker; Kula & Associates,
P.A., and Elliot B. Kula and W. Aaron Daniel, for appellants. Kluger, Kaplan,
Silverman, Katzen and Levine, P.L., and Ryan Bollman and Abbey Kaplan, for
appellee.

(Before SALTER, LOGUE and GORDO, JJ.)

(SALTER, J.) This appeal is taken from an order of the Miami-Dade
circuit court’s probate division regarding two competing last wills and
testaments: a 2012 document executed in Florida, and a 2015
document apparently executed in Belgium. The court concluded that,
as a matter of law, the earlier Florida will controlled and had not been
revoked by the later Belgian document. We affirm.

The competing wills were filed with the probate division following
the 2017 death of René J.A. Zaidman (“Mr. Zaidman”). The first was
presented by Natchaya Zaidman, designated as Mr. Zaidman’s wife
in the will (the appellee here; the “Wife”). That last will and testament
was executed in Miami-Dade County on March 28, 2012, with the
requisite formalities for self-authentication under the Florida Probate
Code, section 732.502(1), Florida Statutes (2019), and is referred to
as the “2012 Will.”

The second will was filed on behalf of the appellants, Mr.
Zaidman’s son Sacha and daughter Patricia (the “Children”). The
document was handwritten, dated May 17, 2015, and deposited with
a Rabbi in Antwerp, Belgium (the “2015 Will”). The 2015 Will
purports to revoke all previous wills, states that it is only to be revealed
to the Children after Mr. Zaidman’s death, and provides that any
dispute regarding it is to be resolved in the Orthodox Rabbinical
Tribunal in Antwerp rather than in a secular court.1

The petition for administration was filed by the Wife in Miami. It
alleged under oath that Mr. Zaidman and his Wife were residents of a
single-family home in Aventura, Florida, and that Mr. Zaidman was
domiciled in Miami-Dade County. The Children, themselves residents
of Belgium and Israel, filed a counter-petition (and, later, an amended
counter-petition) contending that the 2015 Will controlled and had
revoked the 2012 Will. Following an adversary hearing, the trial court
granted the Wife’s motion to strike the Children’s amended counter-
petition with prejudice. This appeal followed.

Analysis
The issue before the trial court in this case is a question of law

controlled by the applicable provisions of the Florida Probate Code.
We review that legal issue de novo. The Florida Bar v. Greene, 926
So. 2d 1195, 1199 (Fla. 2006).

The Children’s first contention, that the trial court signed the final
order submitted by the attorneys for the Wife without a sufficient time
for the attorneys for the Children to register their objections, is
meritless. The trial court conducted a thorough hearing, invited the
submission of the order, and the order simply granted the motion to
strike with prejudice without extensive elaboration. Both sides had a
full and fair opportunity to present their legal arguments regarding the
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competing wills.
The substantive legal issues raised by the Children warrant a more

detailed analysis. “The primary goal of the law of wills, and the
polestar guiding the rules of will construction, is to effectuate the
manifest intent of the testator. Notwithstanding this goal, strict
compliance with statutory requirements is a prerequisite for the valid
creation or revocation of a will.” In re Estate of Dickson, 590 So. 2d
471, 472 (Fla. 3d DCA 1991) (citations omitted).

In Florida, a will must be signed at the end by the testator and in the
presence of two witnesses who witness the execution (or an acknowl-
edgement by the testator) in the presence of each other. §
732.502(1)(a)-(c), Fla. Stat. (2015).2 These statutory formalities apply
to foreign wills, as section 732.502(2) provides:

Any will, other than a holographic or nuncupative will, executed by a
nonresident of Florida, either before or after this law takes effect, is
valid as a will in this state if valid under the laws of the state or country
where the will was executed. A will in the testator’s handwriting that
has been executed in accordance with subsection (1) shall not be
considered a holographic will.

Thus, under section 732.502(2), a holographic will is a “will in the
testator’s handwriting”3 and it must comply with subsection (1) to be
a valid will in this state. Florida courts refuse to recognize holographic
wills that are not executed in strict compliance with Florida’s
testamentary statutes, even if the will is valid under the laws of the
state or country of execution.4 Similarly, for a valid revocation of a
will by writing, section 732.505, Florida Statutes (2015), provides a
will (or codicil or any part of either) is revoked by writing:

(1) By a subsequent inconsistent will or codicil, or any part of
either, even though the subsequent inconsistent will or codicil does
not expressly revoke all previous wills or codicils, but the revocation
extends only so far as the inconsistency.

(2) By a subsequent will, codicil, or other writing.5

Here, the 2015 Will was handwritten by the testator in the presence
of (at best) one witness.6 This alone makes the will invalid as a matter
of law. See § 732.502(1), Fla. Stat. (2015). Contrary to the Children’s
assertion, there is no need for an evidentiary hearing to determine
whether there was more than one witness. The affidavit of Mr.
Matthias Moortgat, a Belgium notary, states that the testator executed
the 2015 Will only “in the presence of Rabbi Yossef T. Hacohen.” An
evidentiary hearing would be futile.7 As correctly stated by the Wife
in her answer brief: “Even assuming that the 2015 Will is valid in
Belgium, it is still invalid in Florida for failing to comply with the
statutory formalities provided in Section 732.502(1).”

For their last issue on appeal, the Children challenge the procedure
and substance of the court’s ruling that the 2015 Will did not revoke
the 2012 Will. This argument is unavailing. The parties argued
revocation at the April 23 hearing. The Children cited a case on the
issue and the Wife fully addressed that issue in her second motion to
dismiss. The Children were on notice that the issue of revocation was
to be decided at the April 23 hearing by the probate court.

The revocation clause within the 2015 Will fails under section
732.505, for the same reason the 2015 Will in its entirety fails under
section 732.502—the formalities necessary for execution for an
instrument of revocation are the same as those applicable to the
Florida last will and testament sought to be revoked. In this case, those
statutory formalities were not followed with respect to the purported
revocation.

For these reasons, we affirm the order dismissing the Children’s
amended counter-petition with prejudice and determining that: “The
alleged 2015 will does not revoke the 2012 will as a matter of law and
has no force or effect in this proceeding.” In affirming the order
below, we acknowledge that the trial court did not pass upon the
validity or invalidity of the 2015 Will in Belgium or in jurisdictions

other than Florida. Based upon the limited scope of our appellate
review and the record before us, we express no opinion on any such
issues.

Affirmed.
))))))))))))))))))

1These terms are gleaned from what was presented as a certified English translation
of the document handwritten by Mr. Zaidman in Hebrew. Based on the procedural
status of the case, we assume as true the allegations of the Children relating to the 2015
Will in their amended counter-petition.

2“The purpose of the statute is to assure not only that the signature on the will is that
of the testator, but to provide reasonable assurance of the circumstances under which
the signature was affixed to the document.” Manson v. Hayes, 539 So. 2d 27, 28 n.2
(Fla. 3d DCA 1989).

3See also Malleiro v. Mori, 182 So. 3d 5, 8 n.2 (Fla. 3d DCA 2015) (“A holographic
will is a handwritten will.”).

4See, e.g., In re Estate of Olson, 181 So. 2d 642 (Fla. 1966) (affirming court’s order
denying the probate of a holographic will “because it was not attested by two
witnesses”); Lee v. Estate of Payne, 148 So. 3d 776, 777 (Fla. 2d DCA 2013) (holding
that testator’s handwritten will, which was valid under Colorado law, was invalid in
Florida because the testator “signed his will without attesting witnesses”); In re Estate
of Salathe, 703 So. 2d 1167, 1168 (Fla. 2d DCA 1997) (holding that holographic will
executed by the decedent in Germany “is without force or effect under Florida law” and
citing section 732.502(2), Florida Statutes).

5See also In re Estate of Tolin, 622 So. 2d 988, 990 (Fla. 1993) (“[I]t is well settled
that strict compliance with the will statutes is required in order to effectuate a
revocation of a will or codicil.”).

6This fact is borne out by an inspection of the 2015 Will and is not disputed by the
Children.

7At the first hearing on the Wife’s motion to dismiss, the probate court acknowl-
edged the futility argument:

The Court: As to the fact that no will was ever deposited for certification, I will
grant the motion to dismiss without prejudice for you to do whatever you need to
do.

As to the petition of dismissal—because futility is really what you’re arguing
to me—with prejudice I’m denying that. I may grant it at the May . . . hearing.

*        *        *

Attorney’s fees—In attorney’s breach of contract action against former
client for unpaid legal fees, it is not necessary for attorney to present
independent expert testimony regarding the value of the legal services
rendered—Corroboration by an independent expert on stipulated
rates and hours incurred is unnecessary if the attorney claiming the
fees from former client has testified regarding those matters and the fee
contract and invoices are admitted in evidence—Conflict certified

LAW OFFICES OF GRANOFF & KESSLER, P.A., Appellant, v. RICHARD
RANDAL GLASS, et al., Appellees. 3rd District. Case No. 3D19-1404. L.T. Case No.
18-2976. April 8, 2020. An Appeal from the Circuit Court for Miami-Dade County,
Abby Cynamon, Judge. Counsel: Law Offices of Granoff & Kessler, P.A., and Roy E.
Granoff, for appellant. Mark Goldstein, for appellees.

(Before SALTER, SCALES and LOBREE, JJ.)

(SALTER, J.) The Law Offices of Granoff & Kessler, P.A. (“Law
Offices”), appeal a final judgment denying Law Offices’ claim for
allegedly-unpaid legal fees against its former client, Richard Randal
Glass (“Mr. Glass”). The legal basis for the denial of attorney’s fees
was Law Offices’ failure to present independent expert testimony
regarding the value of the legal services allegedly rendered.

We reverse, joining two of our sibling District Courts in recogniz-
ing that an attorney’s claim for breach of contract against his or her
own client does not require such expert testimony. We distinguish this
and similar cases from clear and well-established precedent pertaining
to motions for attorney’s fees claimed against an opposing party.

Background and Procedural History
Mr. Glass retained Law Offices in a detailed, three-page written fee

agreement captioned “Law Offices of Granoff & Kessler, P.A. Fee
Agreement and Office Policy in Dissolution of Marriage Proceeding”
(the “Fee Agreement”). Mr. Glass thereby obtained representation in
a dissolution of marriage proceeding commenced against him in 2011
by his now-former wife.

The Fee Agreement specified the initial retainer amount, and the
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hourly rates for out-of-court services ($325.00 per hour) and in-court
time ($375.00 per hour). The dissolution case included Mr. Glass’
counter-petition and protracted issues regarding the shared parental
responsibility for the spouses’ three minor children. The final hearings
in the dissolution case took place over six days, and the final judgment
was issued in February of 2014.

The record evidences payment by Mr. Glass in accordance with the
Fee Agreement and monthly invoices for the majority of Law Offices’
billings. After the dissolution case had concluded, however, Mr. Glass
refused to pay a remaining balance of $34,345.20. Law Offices
ultimately sued him for this amount (and prejudgment interest) in
2018.

Law Offices’ amended complaint included counts for breach of
contract, open account, and quantum meruit. Only the breach of
contract claim remained at the time of the non-jury trial. Mr. Glass
counterclaimed for breach of contract and legal malpractice.1

At trial in 2019, Law Offices presented the testimony of Roy
Granoff, the attorney who represented Mr. Glass in the dissolution
proceedings. The Fee Agreement and invoices were admitted into
evidence. Law Offices did not present expert testimony by an
unaffiliated attorney regarding the reasonableness of the fees or value
of the legal services rendered.

The trial court’s final judgment denied Law Offices’ claim for fees,
concluding that “without expert testimony to establish the reasonable-
ness of the fees, this court cannot award same.” The trial court rejected
Mr. Glass’ counterclaim alleging legal malpractice by Law Offices.
This appeal by Law Offices followed.

Analysis
Our review is de novo, as the issue on appeal is purely a matter of

law. Musi v. Credo, LLC, 273 So. 3d 93, 95-96 (Fla. 3d DCA 2019).
The final judgment cites four Florida appellate cases in support of its
determination that an award of attorney’s fees must include not only
testimony by the attorney performing services, but also by an expert
as to the value of those services. The trial court did not accept Law
Offices’ argument that corroboration via expert testimony is not
required when legal fees are sought by an attorney as breach of
contract damages payable by the attorney’s client (or former client),
rather than as a motion seeking fees payable by an adverse party.

The difference between these two categories of attorney’s fee
awards is recognized, however, in Florida. We first address the four
cases cited by the trial court in the final judgment. We then consider
the decisions by two other District Courts—opinions we consider
persuasive and a basis for reversal here. We further note the absence
of a definitive prior decision by our own Court regarding this category
of attorney’s fee claims.

The Cases Cited in the Final Judgment
The final judgment relied first upon Snow v. Harlan Bakeries, Inc.,

932 So. 2d 411 (Fla. 2d DCA 2006). In that case, Ms. Snow appealed
a trial court order awarding Harlan Bakeries over $98,000.00 in trial
and appellate fees and costs after Harlan Bakeries prevailed regarding
Ms. Snow’s personal injury claims. The trial court made the award
despite the fact that Harlan Bakeries failed to provide expert testimony
regarding the reasonableness of the attorney’s fees sought. The
Second District reversed and remanded, “[b]ecause the trial court
determined the amount of attorney’s fees without expert testimony
. . . .” Id. at 413.

Importantly, the case involves an award of attorney’s fees sought
by a prevailing party against an opposing party—not fees sought as
contract damages by an attorney suing his own client for non-
payment. In a footnote, the opinion in Snow discussed criticism of the
expert witness requirement, though “currently mandated by case law,”
by the Fourth District in Island Hoppers, Ltd. v. Keith, 820 So. 2d 967,
972 (Fla. 4th DCA 2002), and a Florida Bar Journal article question-

ing the requirement. Snow, 932 So. 2d at 412 n.2.
The final judgment in the present case next cited Ghannam v.

Shelnutt, P.A., 199 So. 3d 295 (Fla. 5th DCA 2016). Ghannam was
pro se in the appeal, but a former client of Shelnutt, P.A., a law firm.
The law firm sought to recover payment of fees unpaid by both
Ghannam and a corporation allegedly controlled by Ghannam. The
corporation had not been named a party to the law firm’s fee collection
claim, and the record indicates that the damages sought were a
“reasonable fee” rather than a fee based on agreed hourly amounts and
regular invoices for time expended. Ghannam was decided by three
judges of the Second District, sitting by designation as the Fifth
District, and the panel observed that the Second District “does not
make a distinction between whether the attorney fees are sought in the
underlying action or from a third party in a breach of contract action.”
Id. at 300 n.2. The panel cited, quoted, and followed the previously
discussed Second District opinion in Snow.

The third case cited by the trial court in the final judgment under
review is another Second District opinion, Yakubik v. Board of County
Commissioners of Lee County, 656 So. 2d 591 (Fla. 2d DCA 1995). In
that short opinion, it is apparent the Board of County Commissioners
had moved for an award of attorney’s fees against Yakubik, an
adverse party. The attorney for the Board presented an affidavit
regarding his claimed fees, and Yakubik successfully appealed the
resulting trial court award based on the Board’s failure to provide
independent expert testimony.

The fourth and final case cited on this issue in the final judgment
before us is Robin Roshkind, P.A. v. Machiela, 45 So. 3d 480 (Fla. 4th
DCA 2010). Although that case included a broad statement that the
testimony of an independent expert is required to establish the
reasonableness of attorney’s fees payable by a former client, the
Fourth District has repeatedly followed a different rule when a client
is sued for unpaid fees as damages for breach of a fee agreement
between the attorney and the client. In Roshkind, the Fourth District
mentioned that different rule, but determined that it did not apply to
the record before it.

In the present case, the trial court did not cite or apply any opinion
of this Court. As discussed further below, that is because this Court
has not previously addressed this specific category of claim and the
types of competent, substantial evidence required to prove such a
claim.

 No Expert Testimony Required: The Sea World Case
 In 2010, the Fifth District articulated a distinction for breach of

contract damages by an attorney against a former client. In Sea World
of Florida, Inc. v. Ace American Insurance Companies, 28 So. 3d 158,
160 (Fla. 5th DCA 2010), the Fifth District explained the basis for
such a distinction:

[I]f a claimant is seeking to recover, as damages, fees paid to a
physician, engineer, architect, or other professional, there is no
requirement to present “corroborating” testimony from an independ-
ent expert. Indeed, our supreme court has held that there is no
requirement for expert testimony (independent or otherwise) to
support an award of physician’s fees where the doctor’s bill and the
plaintiff’s testimony made it a question for the jury to determine
whether the bills represented reasonable and necessary medical
expenses. Garrett v. Morris, Kirschman & Co., Inc., 336 So. 2d 566,
571 (Fla. 1976); see also East West Karate Ass’n. Inc. v. Riquelme,
638 So. 2d 604 (Fla. 4th DCA 1994) (although plaintiff had burden at
trial to prove reasonableness and necessity of medical expenses,
expert testimony not required). We see no reason to impose a higher
standard of proof simply because the professional fees sought to be
recovered are those of an attorney.

The Fourth District discussed, but ultimately distinguished, Sea
World in the Roshkind case discussed above (and relied upon by the
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trial court in the case at hand). The Fourth District’s opinions after
Roshkind have cited and relied upon the rationale in Sea World when
a former attorney seeks to recover unpaid fees in a breach of contract
action. Schwartz v. Bloch, 88 So. 3d 1068, 1072 (Fla. 4th DCA 2012)
(“Roshkind does not require independent expert testimony to establish
the reasonableness of professional fees, including attorney’s fees,
when those fees are an element of compensatory damages.”); Valentin
Rodriguez, P.A. v. Altomare, 261 So. 3d 590, 592 (Fla. 4th DCA 2018)
(same).

Third District Cases
Our own decisions are distinguishable and were not cited by the

trial court. The narrow issue and record before us present an issue of
first impression in this Court.

In Brake v. Murphy, 736 So. 2d 745 (Fla. 3d DCA 1999), two
residuary beneficiaries (parties in a probate proceeding) sought to
recover attorney’s fees paid to their attorney in an adversary action
against a former personal representative removed for conflict of
interest. The probate court awarded the beneficiaries over
$388,000.00 against the removed personal representative. This Court
reversed for two reasons—no independent expert testimony was
provided to corroborate the claimed fees, and the hours and rates were
based on “reconstructed,” rather than contemporaneous, billing
records. Id. at 747. (“[W]hile proof by way of contemporaneous
records is not imperative, something more than wild guesses are
necessary to support an award of fees based on reconstructed re-
cords.”).

Mr. Glass contends that another decision of this Court, Seitlin &
Co. v. Phoenix Insurance Co., 650 So. 2d 624 (Fla. 3d DCA 1994),
stands for the proposition that expert testimony is necessary to support
a claim for reasonable attorney’s fees. We disagree. In that case, (1) an
insured student sued his insurer for attorney’s fees paid and incurred
after the insurer wrongfully denied coverage (such that the insured
and insurer were adverse regarding the claim to recover attorney’s
fees, and the student was not the client of the insurer), and (2) the
student claimed reasonable fees, not an amount of damages computed
in accordance with a written fee agreement and invoices (many of
which, in the case before us, were paid pursuant to the Fee Agree-
ment).

In both Brake and Seitlin, attorney’s fees were sought against
adverse parties rather than a former client. Neither case involved an
attorney’s claim for breach of contract against a former client under an
express agreement to pay fees for legal services provided by the
attorney/claimant.

The Rule of Decision in This Case
As noted, the trial court found no binding decision from this Court

and instead followed the decision of the Second District in Snow and
the later Second District cases discussed above. On the record before
us, we find that the better-reasoned rule of decision is found in the
more recent Fourth District cases, Schwartz and Valentin Rodriguez,
P.A., and in the Fifth District’s opinion in Sea World. Those three
opinions, as discussed above, focus on an attorney’s breach of contract
claim against a former client under the attorney-client fee agreement.
In such an instance, the fees are not sought to be recovered from an
adverse party who never agreed to pay them, but rather from the client
who promised to do so but did not.

Corroboration by an independent expert on the stipulated rates and
hours incurred is unnecessary if the attorney claiming the fees from his
or her former client has testified regarding those matters and the fee
contract and invoices are admitted in evidence. In the case before us,
for example, Mr. Glass’ successor counsel stated at the hearing that
“we do not dispute that [Law Offices’] hourly rate of $325 and $375
is reasonable.” Moreover, the invoices from Law Offices were paid by

Mr. Glass for most of the contentious, three-year litigation (with the
final billings unpaid after Mr. Glass apparently determined that the
final judgment after the non-jury trial of the dissolution action was
unsatisfactory).

Conclusion and Certification of Conflict
Based on the foregoing analysis, we reverse the final judgment

below and remand the case for the entry of a damages award to Law
Offices consistent with the evidence presented. We certify conflict
with the decision of the Second District in Snow v. Harlan Bakeries,
Inc., 932 So. 2d 411 (Fla. 2d DCA 2006).

Reversed and remanded; conflict certified.
))))))))))))))))))

1The counterclaim was tried as a legal malpractice claim and found to be “without
merit” by the trial court. Mr. Glass did not cross-appeal the trial court’s findings on that
issue.

*        *        *

Civil procedure—Prohibition of pro se filings in civil cases—Trial
court improperly imposed prohibition on further pro se filings without
issuance of an order to show cause, on reasonable notice and with an
opportunity to respond

SONNETT HUMES, Appellant, v. HARESH SOLANKI, M.D., Appellee. 3rd District.
Case No. 3D19-0601. L.T. Case No. 17-26659. April 8, 2020. An Appeal from the
Circuit Court for Miami-Dade County, Rodolfo A. Ruiz, Judge. Counsel: Sonnett
Humes, in proper person. Rissman, Barrett, Hurt, Donahue, McLain & Mangan, P.A.,
and Howard L. Citron and Caroline F. Tabash (Fort Lauderdale), for appellee.

(Before SALTER, LOGUE and LOBREE, JJ.)

(PER CURIAM.) Sonnett Humes, pro se (“Ms. Humes”) appeals an
order granting a motion by the appellee, Haresh Solanki, M.D. (“Dr.
Solanki), to strike a purported notice for trial and the resulting orders
setting the circuit court case for trial and referring it to mediation. Ms.
Humes filed a complaint for medical malpractice against Dr. Solanki
in 2017. Her three-page, pro se complaint was ultimately dismissed
with prejudice in 2018. Over a year after that dismissal and the closure
of the case, Ms. Humes served a notice for trial, which triggered the
issuance of computer-generated standard orders setting the case for
trial and referring it to mediation.

Dr. Solanki’s motion to strike the improperly-filed notice for trial
and subsequently-issued orders included (on page 3, paragraph 11.c)
a request for the trial court to bar Ms. Humes from making any future
filings. The motion was noticed for hearing on March 26, 2019. The
captions on the first page of the motion to strike and the caption on the
notice of hearing did not include any reference to Dr. Solanki’s
request for an order barring future filings by Ms. Humes.

After receiving the notice of hearing, Ms. Humes sent two emails
to the attorney for Dr. Solanki. In the first email, Ms. Humes stated
that she would not attend the noticed hearing, and she requested a
rescheduled date in May. When Dr. Solanki’s attorney advised her
that the trial court had ordered it to be heard at the noticed date and
time, Ms. Humes responded:

Bitch please. . .the judge gave no order. . .it’s not in the system. . .I’m
withdrawing my motion and I’m coming for your client crimi-
nally. .him and his doctors friend. . . . so fuck you and what you have
to say. . .you not a judge. . .This case is closed. . .

The trial judge heard Dr. Solanki’s motion to strike as noticed, and
as foreshadowed, Ms. Humes did not appear. During the March 2019
hearing, counsel for Dr. Solanki candidly told the trial judge, “I don’t
think she meets the vexation [sic] litigant requirement,” a reference to
the Florida Vexatious Litigant Law, section 68.093, Florida Statutes
(2019), another sanction available in certain instances.

The trial court entered an order granting Dr. Solanki’s motion and
providing:

The subject trial order was inadvertently issued as the matter was
previously decided on the merits and closed by the Court. The case
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shall remain closed and all pending motions filed by [Ms. Humes] are
denied as moot. No further motions/pleadings or filings shall be
permitted by [Ms. Humes] without being done by a member of the
Florida Bar who is in good standing.1

This appeal followed.

Analysis
The issue presented is whether Ms. Humes was afforded adequate

notice and due process before being denied her right to represent
herself in the case. In criminal post-conviction cases, the format and
grounds for an order to show cause for such a bar order are well-
settled. Spencer, 751 So. 2d at 48. Several of our sibling district courts
have followed the same procedure in civil cases when such a bar order
appears to be appropriate. Bolton v. SE Prop. Holdings, LLC, 127 So.
3d 746, 747-48 (Fla. 1st DCA 2013);2 Harris v. Gattie, 263 So. 3d
829, 831-32 (Fla. 2d DCA 2019) (Spencer process applies to pro se
bar orders in civil cases, and an appeal from such an order should be
treated as a petition for writ of certiorari); Testa v. Testa, 171 So. 3d
244 (Fla. 4th DCA 2015).

In several civil cases, the Florida Supreme Court has also followed
Spencer before issuing an order barring a pro se civil litigant from
further pleadings in a case before that Court unless such filings are
signed by a member in good standing of The Florida Bar. Rivas v.
Bank of New York Mellon, 239 So. 3d 614, n.2 (Fla. 2018) (“See State
v. Spencer, 751 So. 2d 47, 48 (Fla. 1999) (stating that a court must first
provide notice and an opportunity to respond before sanctioning a
litigant and prohibiting litigant from future pro se filings).”); Lomax
v. Taylor, 149 So. 3d 1135, 1136 (Fla. 2014); Riethmiller v.
Riethmiller, 133 So. 3d 926 (Fla. 2013); Stein v. Nationstar Mortgage,
LLC, 148 So. 3d 773 (Fla. 2014) (citing Spencer and directing a party
to show cause why a bar order should not be issued).

Concluding that the order sought to be reviewed is not an
appealable final or non-final order, we treat the notice of appeal and
brief as a timely petition for a writ of certiorari (as in Harris and
Testa). We grant the petition and quash the order insofar as it imposed
a prohibition on further pro se filings without the issuance of an order
to show cause to Ms. Humes, on reasonable notice and with an
opportunity for her to respond. In all other respects, the order below
did not depart from any essential requirement of law or result in any
material injury to Ms. Humes, as the stricken notice was unauthorized
(and resulted in the inadvertent issuance of the uniform orders setting
trial and mediation).

The petition for writ of certiorari is granted, and the order under
review is quashed in part, insofar as the order stated, “No further
motions/pleadings or filings shall be permitted by Plaintiff without
being done by a member of the Florida Bar who is in good standing.”

Petition granted; order quashed in part. (SALTER and LOBREE,
JJ., concur.)
))))))))))))))))))

1Although the trial court no doubt meant to confine the preclusion to further filings
“in this case,” the order did not say that. A bar order issued pursuant to State v. Spencer,
751 So. 2d 47 (Fla. 1999), ordinarily includes such a limitation so that the clerk of the
affected tribunal will not accept future filings in that particular case from the pro se
party. A pro se party might also erroneously interpret the non-case-specific prohibition
in the present case to apply to any “motions/pleadings or filings” in any future judicial
proceeding.

2A carefully-reasoned dissent by Judge Rowe, however, provides support for the
view that the Spencer procedure “may not be required outside the context of a challenge
to a criminal judgment and sentence.” Bolton, 127 So. 3d at 749. The dissent concluded
that the “inherent authority of the trial court to sanction a litigant who disrupts
proceedings before the court” sufficed to warrant the trial court’s bar order in the civil
case considered in Bolton. Id. at 750.

))))))))))))))))))
(LOGUE, J., dissenting.)  The plaintiff below who represented herself
pro se in this medical malpractice matter appeals the trial court’s order
that bars her from further pro se filings in this case. She argues the

order violates due process.
The majority issues a writ of certiorari quashing the trial court’s

order even though the pro se plaintiff had actual notice that the trial
court might bar her from further pro se filings and an actual opportu-
nity to file a written response and to argue at a hearing in open court.
The majority quashes the order based on a new rule it propounds that
mechanically requires the trial court in civil cases to always provide
the additional notice of a separate order to show cause before barring
pro se filings. The majority reasons that, for this purpose, pro se
litigants in civil court are analogous to pro se prisoners filing post-
conviction motions. I respectfully dissent.

I agree that it is generally a “best practice” for a court to issue an
order to show cause before it bars a pro se litigant from further pro se
filings. Where I part company with the majority, however, is I believe
more harm than good will result from reducing this best practice to a
mechanical, rigid rule in civil cases. First, in many cases like this case,
the majority’s new bright-line rule elevates form over substance and
accomplishes little more than “judicial wheel-spinning at its finest.”
Kates v. Lifter, 84 So. 3d 1093, 1094 (Fla. 3d DCA 2012) (Schwartz,
J. concurring).

More fundamentally, the federal and Florida Constitutions and
laws afford trial judges much greater levels of discretion than
appellate courts for good reason. A trial judge’s discretion is necessary
to the proper administration of justice where an inflexible rule cannot
be fashioned to meet the needs of the endless variations of factual
circumstances that arise. In these circumstances, more justice will
come from a trial judge’s measured exercise of her discretion than the
rote imposition of a mechanical rule that fails to account for the
individual, varying conditions of litigants. While appellate courts are
responsible to oversee the trial courts’ exercise of their discretion for
abuse, appellate courts also have a paramount duty to protect, defend,
and preserve the discretion of the trial judges. In my view, the
majority’s new bright line rule constitutes an unwarranted and
unnecessary appellate interference with the trial courts’ discretion, as
the facts of this case show.

Here, there are five key facts. First, the pro se plaintiff was placed
on actual notice that the trial court might bar her from further pro se
filings by the written motion of the Appellee, the defendant doctor,
who expressly asked for that relief. Second, the trial court gave the pro
se plaintiff an actual opportunity to file a response and to be heard in
open court by ordering the motion set for hearing. Third, the relief
requested by the defendant doctor was clearly warranted given the pro
se plaintiff’s abuse of the litigation process from start to finish. Fourth,
the order was entered—not at an early stage of the case—but a year
after the case had already been dismissed with prejudice and closed on
grounds of res judicata because of an earlier lawsuit. Finally, the order
bars the pro se plaintiff from further filings only in this case.

In these circumstances, the trial court’s bar order constitutes a
thoughtful and proportionate exercise of discretion that shielded the
defendant doctor, the court system, and, frankly, the pro se plaintiff,
who would otherwise be at risk of causing more legal harm to herself
and incurring other sanctions including monetary ones. To quash this
modest order, the majority creates a new universal requirement that
the former best practice of issuing orders-to-show cause must be
mechanically applied in all civil cases.

In support of its new universal requirement, the majority
analogizes pro se civil litigants to pro se prisoners filing post-convic-
tion motions. I do not find this analogy to be well taken. It is certainly
true that the Supreme Court requires courts to issue a show cause order
before the court bars pro se prisoners in post-conviction cases from
filing further repetitive and frivolous petitions. See State v. Spencer,
751 So. 2d 47 (Fla. 1999). The Supreme Court in its wisdom,
however, imposed that requirement only in prisoner cases, not in civil
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cases like the subject case. Id. at 48-49 (“The precise issue before us
is whether a trial court must first provide a litigant notice and a
reasonable opportunity to respond before prohibiting further pro se
attacks on his or her conviction and sentence as a sanction for prior
repeated and frivolous motions.”).

In doing so, the Justices emphasized circumstances peculiar to post
conviction cases, including the petitioners are incarcerated prisoners
whose most fundamental liberty interests are at stake; the petitioners
are usually representing themselves only because they are no longer
entitled to appointed counsel and cannot afford counsel; and, post-
conviction cases present unique problems regarding the establishment
of the “complete record” often needed for further habeas review in
federal court. Id.

Because the rationale of Spencer was that an inflexible rule was
needed to address the circumstances peculiar to pro se prisoner post-
conviction cases, the rationale of Spencer does not support the
imposition of a similar inflexible rule in civil cases where those
circumstances do not occur. On this point, I find highly persuasive
Judge Stephanie Rowe’s insightful dissent in Bolton v. SE Prop.
Holdings, LLC, 127 So. 3d 746, 750 (Fla. 1st DCA 2013) (Rowe, J.,
dissenting) (explaining the holding in Spencer does not apply to civil
cases because (1) “the supreme court in Spencer did not require
application of its holding beyond the context of a challenge to a
criminal judgment and sentence”; (2) “in a criminal action, two
important constitutional interests are at stake: liberty and access to the
courts”; and (3) “imposing the requirements of Spencer in this case
unreasonably interferes with the inherent authority of the trial court to
sanction a litigant who disrupts proceedings before the court.” (citing
Jackson v. Fla. Dep’t of Corrections, 790 So. 2d 398, 400-01 (Fla.
2001)).

In fact, comparing the circumstances of the pro se plaintiff in this
case with the pro se prisoner in Spencer shows the problem of creating
one bright line rule that covers both. By expanding Spencer to all civil
cases, the majority requires the courts to treat a pro se plaintiff in a
civil case—one who had actual notice that the trial court might bar her
from further pro se filings, who had an actual opportunity to file a
written response and to argue at a hearing in open court, and who was
at risk of being barred only in a case that had already been dismissed
with prejudice on res judicata grounds—as if she were a pro se
prisoner who had no notice or opportunity to be heard on the issue of
whether she should be barred from further pro se filings and who
might be barred from all future challenges to her incarceration. A
bright line rule that robotically eliminates the discretion of the trial
courts to recognize the vastly different circumstances of these litigants
is simply not warranted.

I respectfully dissent.

*        *        *

Consumer law—Litigation privilege does not apply in case in which
plaintiff alleged that defendants violated section 559.72, Florida
Statutes, in the collection of consumer debts—Trial court did not err in
denying motion to dismiss complaint

RHONDA HOLLANDER, P.A., and RHONDA HOLLANDER, Petitioners, v.
MAMISE ADRIEN, Respondent. 3rd District. Case No. 3D19-1651. L.T. Case No. 14-
16812. Opinion filed April 8, 2020. On Petition for Writ of Certiorari from the Circuit
Court for Miami-Dade County, Mavel Ruiz, Judge. Counsel: Katie S. Phang, P.A., and
Kathleen S. Phang, for petitioners. Benitez & Associates, and Leo Benitez, for
respondent.

(Before EMAS, C.J., and FERNANDEZ, and LINDSEY, JJ.)

(PER CURIAM.) Petitioners, Rhonda Hollander, P.A. and Rhonda
Hollander, seek a writ of certiorari asking this Court to quash the trial
court’s August 7, 2019 order which denies petitioners’ motion to
dismiss the respondent, Mamise Adrien’s, Fourth Amended Com-

plaint.
Upon review of the record, we conclude that petitioners are not

entitled to the writ because the litigation privilege does not apply
under these circumstances, where respondent alleged in the trial court
that petitioners violated section 559.72, Florida Statutes (2014) by
sending threatening collection letters demanding payment of mainte-
nance assessments, interest, late charges, and attorney’s fees (collec-
tively “dues”) pursuant to the subject Declaration, despite having
actual knowledge that the Declaration was expired and unenforceable
under the provisions of Florida’s Marketable Record Title Act, Florida
Statute, Chapter 712. Thus, petitioners had no basis to proceed with
the collection of these dues. See AGM Investors, LLC v. Business Law
Group, P.A., 219 So. 3d 920 (Fla. 2nd DCA 2017); Cole v.
Echevarria, McCalla, Raymer, Barrett & Frappier, 965 So. 2d 1228
(Fla. 1st DCA 2007); and Fuller v. Becker & Poliakoff, P.A., 192 F.
Supp. 2d 1361 (M.D. Fla. 2002).

Petition denied.

*        *        *

Consumer law—Litigation privilege does not apply in case in which
plaintiff alleged that defendants violated section 559.72, Florida
Statutes, in the collection of consumer debts—Trial court did not err in
denying motion to dismiss complaint

RHONDA HOLLANDER, P.A., and RHONDA HOLLANDER, Petitioners, v.
SANDRA WITTY FORTUNATO, Respondent. 3rd District. Case No. 3D19-1652.
L.T. Case No. 15-11772. April 8, 2020. On Petition for Writ of Certiorari from the
Circuit Court for Miami-Dade County, Mavel Ruiz, Judge. Counsel: Katie S. Phang,
P.A., and Kathleen S. Phang, for petitioners. Benitez & Associates, and Leo Benitez,
for respondent.

(Before EMAS, C.J., and FERNANDEZ, and LINDSEY, JJ.)

(PER CURIAM.)  Petitioners, Rhonda Hollander, P.A. and Rhonda
Hollander, seek a writ of certiorari asking this Court to quash the trial
court’s August 7, 2019 order which denies petitioners’ motion to
dismiss the respondent, Sandra Witty Fortunato’s, Fourth Amended
Complaint.

Upon review of the record, we conclude that petitioners are not
entitled to the writ because the litigation privilege does not apply
under these circumstances, where respondent alleged in the trial court
that petitioners violated section 559.72, Florida Statutes (2014) by
sending threatening collection letters demanding payment of mainte-
nance assessments, interest, late charges, and attorney’s fees (collec-
tively “dues”) pursuant to the subject Declaration, despite having
actual knowledge that the Declaration was expired and unenforceable
under the provisions of Florida’s Marketable Record Title Act, Florida
Statute, Chapter 712. Thus, petitioners had no basis to proceed with
the collection of these dues. See AGM Investors, LLC v. Business Law
Group, P.A., 219 So. 3d 920 (Fla. 2nd DCA 2017); Cole v.
Echevarria, McCalla, Raymer, Barrett & Frappier, 965 So. 2d 1228
(Fla. 1st DCA 2007); and Fuller v. Becker & Poliakoff, P.A., 192 F.
Supp. 2d 1361 (M.D. Fla. 2002).

Petition denied.

*        *        *

Dissolution of marriage—Appeals—Order adopting and ratifying
general magistrate’s report and recommendation and specifically
stating that  “separate money judgment shall be entered” was non-
final, non-appealable order

DAVID RUOZZI, Appellant, v. ADRIANA WULFF, Appellee. 3rd District. Case No.
3D19-782. L.T. Case No. 13-29082. Opinion filed April 8, 2020. An Appeal from the
Circuit Court for Miami-Dade County, Monica Gordo, Judge. Counsel: Joseph W.
Gibson, P.A., and Joseph W. Gibson, for appellant. Your Support Solution, P.A. d/b/a
Support Solutions, and Lawrence J. Shapiro and David L. Bonham, for appellee.

(Before EMAS, C.J., and SCALES and MILLER, JJ.)

(PER CURIAM.) David Ruozzi, the former husband, appeals the trial
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court’s March 25, 2019 “Order Adopting and Ratifying Report and
Recommendation of General Magistrate Dated October 22, 2018.”
While the March 25, 2019 order “ratified and adopted” the general
magistrate’s report and recommendations, the order also specifically
states that “[a] separate money judgment shall be entered.”

The challenged order is, on its face, non-final, and the trial court
has not, to date, entered the referenced “separate money judgment.”
Although, on August 14, 2019, a separate panel of this Court entered
an unelaborated order denying the motion to dismiss the appeal filed
by appellee, Adriana Wulff, the former wife, this August 14, 2019
order was entered prior to any briefing by the parties. We note that,
“[u]nder this court’s long-standing practice, an order which denies a
motion to dismiss the appeal without opinion is an interlocutory ruling
which may be revisited by the merits panel.” State v. Bryant, 901 So.
2d 381, 382 (Fla. 3d DCA 2005). Upon careful review of the entire
appellate record, we conclude that we lack jurisdiction to review the
March 25, 2019 order because it is a non-final, non-appealable order.
See Fla. R. App. P. 9.130(a)(3); Miami-Dade Cty. v. Pozos, 242 So. 3d
1152, 1153 (Fla. 3d DCA 2017) (“The Florida Supreme Court has by
rule authorized interlocutory appeals from a limited and narrowly-
defined class of nonfinal orders. Interlocutory appeals of nonfinal
orders in civil cases are restricted to those enumerated in Florida Rule
of Appellate Procedure 9.130(a)(3).”).

We, therefore, dismiss the appeal without prejudice to either party
seeking timely appellate review of a final, appealable order, when one
is entered by the trial court.1

Appeal dismissed.
))))))))))))))))))

1We express no opinion as to the merits of the dismissed appeal.

*        *        *

Mandamus—No error in striking mandamus petition on ground that
it was legally insufficient to support the relief sought

MARHLAU BELIZAIRE, Appellant, v. THE STATE OF FLORIDA, Appellee. 3rd
District. Case No. 3D19-1166. L.T. Case No. 07-17556. Opinion filed April 8, 2020.
An Appeal from the Circuit Court for Miami-Dade County, Stacy D. Glick, Judge.
Counsel: Marhlau Belizaire, in proper person. Ashley Moody, Attorney General, for
appellee.

(Before LOGUE, HENDON and GORDO, JJ.)

(PER CURIAM.) Marhlau Belizaire appeals the trial court’s order
striking his petition for writ of mandamus, which was filed in the trial
court. He argues that the trial court lacked jurisdiction to strike a
petition filed before this Court. The trial court struck the petition filed
before it because it was legally insufficient to support the relief sought,
and we discern no error in the trial court’s order. As such, we affirm
the order.

We write briefly, however, because despite Belizaire’s arguments
in his initial brief that the petition was filed before this Court, this
Court has no record of any such filing. Our ruling is without prejudice
to Belizaire filing a proper petition before this Court.

Affirmed.

*        *        *

Dependent children—Abuse, abandonment, or neglect—Mother’s
abuse of child’s siblings twelve years earlier, which led to termination
of parental rights with respect to those children, did not constitute
competent substantial evidence that child who was subject of instant
proceedings was currently at imminent risk of similar abuse from
mother—Fact that mother had physical custody of two siblings for 12
years in direct violation of prior court orders did not rise to level of
evidence needed to establish that child was at imminent risk of being
abandoned, abused, or neglected—Mother’s purported failure to
provide siblings with needed medication did not support dependency

adjudication where record reflected child had no need for medicine

A.D., The Mother, Appellant, v. DEPARTMENT OF CHILDREN AND FAMILIES,
Appellee. 3rd District. Case No. 3D19-1732. L.T. Case No. 02-15896. Opinion filed
April 8, 2020. An Appeal from the Circuit Court for Miami-Dade County, Michelle
Alvarez Barakat, Judge. Counsel: Law Offices of Roger Ally, P.A., and Roger Ally, for
appellant. Karla Perkins, for appellee.

(Before SALTER, LOGUE, and LOBREE, JJ.)

(LOGUE, J.) Appellant A.D. (the “Mother”) appeals the circuit
court’s order adjudicating her youngest child, J.H., dependent.
Because the record does not establish the required nexus between the
risk the Mother poses to her two older children and any risk the
Mother might pose to J.H., we reverse.

Background
The following facts were established at the trial of this matter.

Although medical issues were discussed during the trial, there were no
medical records introduced and no testimony from a medical provider.
The only two witnesses were a Child Protective Investigator and the
Mother.

The Mother has three biological children: N.D. (age 16), Z.D. (age
15), and J.H. (age 13). The three children are autistic. After receiving
a report that Z.D. had complained the Mother had attacked and
scratched her, the Investigator went to the Mother’s home to investi-
gate. She observed that the Mother was living with her three children.
The Mother told her that all three children were autistic.

The house was clean, had water, electricity, and food. She learned
the complaint arose when J.H. tried to take Z.D.’s phone away
because Z.D. was disrespectful to the Mother. Z.D. punched J.H. in
the face. The Mother got up to part them when J.H. fell, then the
Mother fell on top of him. Z.D. began to punch and kick the Mother.
N.D. entered the room and removed Z.D. off the Mother then took her
phone away. Although Z.D. insisted there were scratches on her arms,
the Investigator could find none. The Investigator did not observe any
other injuries on Z.D. or any of the others. She interviewed the
children and was unable to verify any physical abuse. She never
observed a family situation that would place J.H. at risk. The Mother
indicated she was willing to receive services from the Department.

After the altercation, according to the Mother, the Mother had
taken Z.D. and J.H. to their pediatrician. The pediatrician has known
J.H. since he was an infant. After speaking with J.H. the pediatrician
did not see the need to provide a referral for services for J.H.

After the home visit, however, the Investigator reviewed the
Department’s files on the family which took some time to obtain. She
learned that, on March 3, 2005, before J.H. was born, the Mother’s
parental rights had been terminated based on abuse as to Z.D., N.D.,
and three other children the Mother had adopted. The court had placed
Z.D. and N.D. in the custody of their father who was ordered to
prevent any contact between the Mother and Z.D. and N.D. Neverthe-
less, at the end of 2006, the father returned custody of Z.D. and N.D.
to the Mother, who, in direct contravention of court orders, cared for
them for the next twelve years.

The Investigator then had all three children removed from the
Mother’s physical custody. The removal occurred approximately fifty
days after her initial visit. When the Investigator removed the
children, the Mother told her that Z.D. and N.D. needed medication.
Z.D. and N.D., however, told her that the Mother had not given them
medication for months. As to J.H., the Mother told the Investigator
that J.H. did not need medication. The Investigator took the children
to the emergency room, but no medical problems were found.

The Court adjudicated J.H. dependent. The Court based the
adjudication largely on the fact that the Mother had physical custody
of Z.D. and N.D. for twelve years in direct violation of prior court
orders. This fact caused the Court to question the Mother’s ability to
provide care to J.H. The Mother timely appealed.
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Analysis
Under the governing statutes, a “ ‘[c]hild who is found to be

dependent’ means a child who, . . . is found by the court: (a) [t]o have
been abandoned, abused, or neglected by the child’s parent or parents
or legal custodians; . . . (f) [t]o be at substantial risk of imminent abuse,
abandonment, or neglect by the parent or parents or legal custodi-
ans[.]” § 39.01(15), Fla. Stat. The statute defines “abuse” as “any
willful act or threatened act that results in any physical, mental, or
sexual abuse, injury, or harm that causes or is likely to cause the
child’s physical, mental, or emotional health to be significantly
impaired.” § 39.01 (2), Fla. Stat. A child’s health or welfare is harmed
when a person:

[i]nflicts or allows to be inflicted upon the child physical, mental, or
emotional injury. In determining whether harm has occurred, the
following factors must be considered in evaluating any physical,
mental, or emotional injury to a child: the age of the child; any prior
history of injuries to the child; the location of the injury on the body of
the child; the multiplicity of the injury; and the type of trauma
inflicted.

§ 39.01 (35)(a), Fla. Stat. Further, “neglect” can be found when:
a child is deprived of, or is allowed to be deprived of, necessary food,
clothing, shelter, or medical treatment or a child is permitted to live in
an environment when such deprivation or environment causes the
child’s physical, mental, or emotional health to be significantly
impaired or to be in danger of being significantly impaired.

§ 39.01(50), Fla. Stat.
“To support an adjudication of dependency, the parent’s harmful

behavior must be a present threat to the child.” B.J. v. Dep’t of
Children & Families, 190 So. 3d 191, 194 (Fla. 3d DCA 2016)
(citations and quotations omitted). For this reason, “before we can
affirm a trial court’s adjudication of dependency, we must find
competent, substantial evidence that the child was either abandoned,
abused, or neglected, or that the risk of abandonment, abuse or neglect
is imminent.” Id. Of course, children “may be deemed to be at
substantial risk of imminent abuse or neglect based on a parent’s abuse
or neglect of their siblings; however, the evidence must demonstrate
a nexus between the past abuse and any prospective abuse to another
sibling.” In re J.E.B., 971 So. 2d 187, 189 (Fla. 2d DCA 2007) (citing
C.M. v. Dep’t of Children & Family Servs. (In re C.M.), 844 So. 2d
765, 766 (Fla. 2d DCA 2003)).

Here, the Department argues that the Mother’s testimony that Z.D.
and N.D. both needed medicine and Z.D.’s and N.D.’s statements to
the Investigator that they had not received medicine for months
indicates the Mother could fail to provide J.H. needed medicine. But
the only evidence in the record about J.H.’s need for medicine is the
Mother’s statement that J.H. did not need medicine. Because this
record reflects J.H. has no need for medicine, this record contains no
competent substantial evidence that the risk of the Mother depriving
J.H. of needed medicine is “imminent.”

Similarly, the Mother’s abuse of Z.D. and N.D. twelve years ago
which led to the termination of her parental rights of those children
does not constitute competent substantial evidence that J.H. is
currently at imminent risk of similar abuse from the Mother. The
record reflects no evidence of any such abuse of Z.D. and N.D. in the
ensuing twelve years when the Mother had physical, albeit not legal,
custody of them. Finally, the fact that the Mother unlawfully had
physical custody of Z.D. and N.D. does not rise to the level of the
evidence needed to establish J.H. is at imminent risk of being
abandoned, abused, or neglected. There would need to be
“ ‘competent, substantial evidence that . . . neglect is ‘impending and
about to occur.’ ” M.F. v. Dep’t of Children & Families, 975 So. 2d
622, 625 (Fla. 4th DCA 2008) (quoting C.A. v. Dep’t of Children &

Families, 958 So. 2d 554, 560 (Fla. 4th DCA 2007)).
Reversed.

*        *        *

Criminal law—Habeas corpus—Ineffective assistance of appellate
counsel—Failure to raise meritless issue

JOHN J. WILSON, JR., Petitioner, v. THE STATE OF FLORIDA, Respondent. 3rd
District. Case No. 3D20-547. L.T. Case No. 15-1083. April 8, 2020. A Case of Original
Jurisdiction—Ineffective Assistance of Appellate Counsel. Counsel: John J. Wilson,
Jr., in proper person. Ashley Moody, Attorney General, for respondent.

(Before EMAS, C.J., and GORDO and LOBREE, JJ.)

(PER CURIAM.) Upon consideration, we deny John J. Wilson, Jr.’s
petition for writ of habeas corpus alleging ineffective assistance of
appellate counsel. See Rutherford v. Moore, 774 So. 2d 637, 643 (Fla.
2000) (observing that “ ‘[t]he criteria for proving ineffective assis-
tance of appellate counsel parallel the Strickland standard for
ineffective trial counsel.’ Wilson v. Wainwright, 474 So. 2d 1162,
1163 (Fla.1985). Thus, this Court’s ability to grant habeas relief on the
basis of appellate counsel’s ineffectiveness is limited to those
situations where the petitioner establishes first, that appellate coun-
sel’s performance was deficient because ‘the alleged omissions are of
such magnitude as to constitute a serious error or substantial defi-
ciency falling measurably outside the range of professionally
acceptable performance’ and second, that the petitioner was preju-
diced because appellate counsel’s deficiency ‘compromised the
appellate process to such a degree as to undermine confidence in the
correctness of the result.’ Thompson [v. State], 759 So. 2d [650,] 660
[(Fla. 2000)] (quoting Groover v. Singletary, 656 So. 2d 424, 425
(Fla.1995)). If a legal issue ‘would in all probability have been found
to be without merit’ had counsel raised the issue on direct appeal, the
failure of appellate counsel to raise the meritless issue will not render
appellate counsel’s performance ineffective. Williamson v. Dugger,
651 So. 2d 84, 86 (Fla. 1994)”) (additional internal citations omitted)).
See also Jones v. State, 658 So. 2d 122, 125 n. 2 (Fla. 2d DCA 1995)
(noting that an indigent defendant’s act of filing a Bar complaint
against court-appointed counsel does not automatically create a
conflict situation requiring the appointment of new counsel).

*        *        *

Mortgage foreclosure—Standing—Note with blank endorsement
attached to verified foreclosure complaint was sufficient to establish
standing to bring foreclosure action—Under circumstances, trial court
did not abuse its discretion by denying defendant’s  motion for leave to
amend to assert counterclaim and crossclaim for fraud in the induce-
ment

ALEXANDER MOSKOVITS, Appellant, v. MTGLQ INVESTORS, L.P., Appellee.
3rd District. Case No. 3D19-1779. L.T. Case No. 14-10344. April 8, 2020. An Appeal
from the Circuit Court for Miami-Dade County, John W. Thornton, Jr., Judge. Counsel:
Alexander Moskovits, in proper person. eXL Legal, PLLC, and Nicole R. Ramirez (St.
Petersburg), for appellee.

(Before SALTER, LOGUE, and LINDSEY, JJ.)

(PER CURIAM.) Appellant Alexander Moskovits, pro se, appeals a
final judgment of foreclosure and an order denying his motion for
leave to amend to assert a counterclaim and crossclaim for fraud in the
inducement. We affirm.

Moskovits raises two arguments. First, he argues that final
summary judgment was improper because Appellee MTGLQ
Investors, LP failed to prove standing. We disagree. Based on the
record before us, a copy of the note with a blank endorsement was
attached to the verified foreclosure complaint. This was sufficient to
establish standing to bring the foreclosure action. See U.S. Bank, N.A.
v. Zayas, 44 Fla. L. Weekly D2695 (Fla. 3d DCA 2019) (citing HSBC
Bank USA, N.A. v. Buset, 241 So. 3d 882 (Fla. 3d DCA 2018)); PNC
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Bank, N.A. v. Clark, 211 So. 3d 265 (Fla. 3d DCA 2017).
Moskovits also argues the trial court abused its discretion in

denying his motion to amend. A review of the record discloses no such
error. After five years of pre-trial motions and three separate and
unsuccessful attempts to file a legally sufficient counterclaim,
Moskovits’s last motion to amend simply came too little and too late.
 We therefore affirm both the trial court’s entry of final judgment of
foreclosure and the order denying Moskovits’s motion to amend.

Affirmed.

*        *        *

Mortgage foreclosure—Dismissal—Trial court erred in dismissing
complaint for failure to state a cause of action based on fact that some
of the default payments alleged in the complaint chronologically
overlapped missed payments alleged in a previously dismissed
foreclosure action

HMC ASSETS LLC, Appellant, v. MINNIE WILLIAMS, et al., Appellee. 3rd District.
Case No. 3D18-160. L.T. Case No. 14-25172. April 8, 2020. An Appeal from the
Circuit Court for Miami-Dade County, Pedro P. Echarte, Jr., Judge. Counsel:
Robertson, Anschutz & Schneid, P.L., and David Rosenberg and Jarrett Cooper (Boca
Raton), for appellant. The Ticktin Law Group and Kendrick Almaguer (Deerfield
Beach), for appellee.

(Before SCALES, LINDSEY and LOBREE, JJ.)

(PER CURIAM.) HMC Assets, LLC (the “mortgagee”) appeals from
the lower court’s entry of involuntary dismissal in favor of Minnie
Williams (the “borrower”) in the foreclosure case against her below.
For the reasons stated below, we reverse.

The mortgagee sued to foreclose alleging, in part, that “the
payment due October 1, 2009 and all subsequent payments have not
been made.” At trial, the borrower relied on the fact that the previously
dismissed, 2014 foreclosure action brought by the mortgagee’s
predecessor in interest had already alleged the borrower’s default on
October 1, 2009. The borrower successfully argued that “the fact that
[the mortgagee] chose the exact same breach date in this case, which
is already adjudicated by the prior action, means that they have failed
to state a cause of action for foreclosure, and the proper remedy in this
case . . . is dismissal.”

“Our standard of review of an order granting an involuntary
dismissal is de novo, viewing all of the evidence . . . in the light most
favorable to the non-moving party.” Deutsche Bank Nat’l Tr. Co. v. de
Brito, 235 So. 3d 972, 974 (Fla. 3d DCA 2017).

The borrower concedes that our recent decision in U.S. Bank
National Ass’n v. Amaya, 254 So. 3d 579 (Fla. 3d DCA 2018),
militates against her defense on appeal. In Amaya, we reversed a
similar involuntary dismissal, purportedly based on the defenses of res
judicata and statute of limitations, since, while the prior foreclosure
suit alleged default “on May 1, 2008,” the subsequent suit alleged
default “on May 1, 2008, and all subsequent payments.” Id. at 580
(emphasis added). We held that the language “all subsequent pay-
ments” alleged subsequent, new causes of action. Id. at 583.

The borrower seeks to distinguish Amaya merely because the trial
court here did not grant dismissal on the same affirmative defenses
raised there, but on the mortgagee’s failure to state—or make a prima
facie case of—a foreclosure claim. The distinction is one without a
difference. In HSBC Bank USA, National Ass’n v. Sanchez, 245 So. 3d
784, 785-86 (Fla. 4th DCA 2018), the Fourth District Court of Appeal
also reversed an involuntary dismissal granted due to a purported
failure to state a claim, where the mortgagee’s subsequent suit alleged
default on payments some of which chronologically overlapped with
missed payments alleged in a previously dismissed suit. The Sanchez
court held:

We find that the Bank here stated a cause of action for foreclosure by
alleging a continuing series of missed payments (separate and distinct
defaults) occurring both while the first cause of action was pending
and continuing after the first cause of action was dismissed, and where

the initial default alleged in the subsequent suit occurred after the
default upon which the initial foreclosure action was based.

Id. at 786 (emphasis added). We agree with Sanchez and hold that our
decision in Amaya compels the same result. Cf. Escorcia v. Fed. Nat’l
Mortg. Ass’n, 260 So. 3d 551, 552 (Fla. 3d DCA 2018) (affirming per
curiam on basis of both Sanchez and Amaya). We reverse the order of
dismissal and remand for entry of judgment in favor of the mortgagee
and further proceedings consistent with this opinion.

Reversed with directions.

*        *        *
Appeals—Jurisdiction—Municipal corporations—Rights-of-way—
Easements—Order granting motion for partial summary judgment
declaring that gas pipeline company  had rights in a disputed easement
was nonfinal, non-appealable order—Order, which did not define
parameters of easement that it purports to recognize, did not rise to
level either of a grant of immediate possession of property or of an
injunction prohibiting city from undertaking construction in its rights-
of-way—Appeal dismissed

CITY OF MIAMI BEACH, etc., Appellant, v. FLORIDA GAS TRANSMISSION
COMPANY, LLC, etc., Appellee. 3rd District. Case No. 3D19-503. L.T. Case No. 15-
23794. April 8, 2020. An Appeal from a non-final order from the Circuit Court for
Miami-Dade County, David C. Miller, Judge. Counsel: Holland & Knight LLP, and
Rodolfo Sorondo, Jr. and Christopher N. Bellows, for appellant. Smolker, Bartlett,
Loeb, Hinds & Thompson, P.A., and Ethan J. Loeb, Jon P. Tasso and Latasha L.C.
Scott (Tampa); Banker Lopez Gassler PA, and Chris W. Altenbernd (Tampa), for
appellee.

(Before LOGUE, LINDSEY and GORDO, JJ.)

(PER CURIAM.) The City of Miami Beach appeals an order granting
Florida Gas Transmission Company, LLC’s motion for partial
summary judgment, declaring that Florida Gas had rights in a disputed
easement. Because the order is a non-final, non-appealable order, we
dismiss the City’s appeal for lack of jurisdiction.

“At the outset, we note that the order does not constitute an
appealable final order.” Mid-Continent Cas. Co. v. Flora-Tech
Plantscapes, Inc., 225 So. 3d 336, 337-38 (Fla. 3d DCA 2017) (citing
Ball v. Genesis Outsourcing Sols., LLC, 174 So. 3d 498, 499 (Fla. 3d
DCA 2015); Lidsky Vaccaro & Montes, P.A., v. Morejon, 813 So. 2d
146, 149 (Fla. 3d DCA 2002)). The City agrees but argues that the
order is appealable either as one granting immediate possession of
property or because it is, in effect, an injunction. See Fla. R. App. P.
9.130(a)(3)(B), (a)(3)(C)(ii).

We find the order under review does not grant immediate posses-
sion of property. It confirms the existence of an easement, allowing
Florida Gas to maintain its pipeline—a pipeline that has been in place
since 1959. In fact, no one disputes Appellee’s right to have its gas
pipes in the right of way, but only whether that right is pursuant to
easement, permit, franchise, or some combination thereof. Moreover,
the trial court’s order does not function as an injunction because it
does not specifically mandate or prohibit any City action. Cf. Mid-
Continent Cas., 225 So. 3d at 339-40 (holding that an order declaring
that the insurer had a contractual duty to defend did not operate as an
injunction conferring jurisdiction under Rule 9.130(a)(3)(B) because
the court did not compel the insurer to defend). The order does not
define the parameters of the easement that it purports to recognize,
and, indeed reserves that determination for a later proceeding.
Accordingly, we find the order does not rise to the level either of a
grant of immediate possession of property or of an injunction
prohibiting the City from undertaking construction in its rights-of-
way. For this reason, we decline to exercise jurisdiction under Florida
Rule of Appellate Procedure 9.130.

Dismissed.

*        *        *
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OLIVA’S HOME CORP., Appellant, v. HSBC BANK USA, N.A., Appellee. 3rd
District. Case No. 3D19-1761. L.T. Case No. 18-11862. April 8, 2020.  An Appeal
from the Circuit Court for Miami-Dade County, Mavel Ruiz, Judge. Counsel: Florida
General Counsel, P.A., and Hugo L. Garcia, for appellant. Aldridge | Pite, LLP, and
Jonathan Jacobson, Zachary Ullman and Jennifer Travieso (Delray Beach), for
appellee.

(Before SALTER, LOGUE and GORDO, JJ.)

(PER CURIAM.) Affirmed. See Applegate v. Barnett Bank of
Tallahassee, 377 So. 2d 1150, 1152 (Fla. 1979); Haddad v. Khan, 54
So. 3d 524, 525 (Fla. 3d DCA 2010) (“In the absence of an adequate
transcript on appeal, a judgment that is not fundamentally erroneous
must be affirmed.”); Mayfield v. Mayfield, 929 So. 2d 671, 672-73
(Fla. 5th DCA 2006) (same); Harrod v. Union Fin. Co., 420 So. 2d
108, 109 (Fla. 3d DCA 1982) (“[T]he rule precluding intervention in
a mortgage foreclosure action by a person who acquires an interest in
the subject property after the recording of a lis pendens . . . is equally
applicable where the prospective intervenor’s interest, although
acquired beforehand, is not recorded until after the recording of the lis
pendens.” (citing Andresix Corp. v. Peoples Downtown Nat. Bank,
419 So. 2d 1107, 1107 (Fla. 3d DCA 1982))).

*        *        *

Eminent domain—Inverse condemnation— Appeals— Certiorari—
Appeal of non-final order determining that agency would have to
present its evidence and argument first at jury trial where damages
and compensation are to be determined—Petition for certiorari
dismissed—Trial court’s requirement that the agency first proceed
with the presentation of evidence and argument at inverse condemna-
tion jury trial, much like it would proceed in an eminent domain trial,
will not cause agency to suffer irreparable harm—If dissatisfied with
jury’s verdict, agency would have the right to plenary appeal to seek
relief from any reversible error

FLORIDA DEPARTMENT OF AGRICULTURE AND CONSUMER SERVICES,
Petitioner, v. GARY M. MAHON D/B/A POKEY’S LAKE GEM CITRUS NURS-
ERY, Respondent. 5th District. Case No. 5D19-3102. April 9, 2020. Petition for
Certiorari Review of Order from the Circuit Court for Orange County, Kevin B. Weiss,
Judge. Counsel: Shannon P. McKenna, Wesley R. Parsons, and Francisco Ramos, Jr.,
of Clarke Silverglate P.A., Miami, for Petitioner. Hala Sandridge, of Buchanan
Ingersoll & Rooney P.C., Tampa, for Respondent.

(LAMBERT, J.) The Florida Department of Agriculture and Con-
sumer Services (“the Department”) petitions for a writ of certiorari
seeking relief from a nonfinal order entered by the trial court in an
inverse condemnation action brought against it by the respondent,
Gary M. Mahon, d/b/a Pokey’s Lake Gem Citrus Nursery (“Mahon”).
The order in question decided: (1) the parties’ burden of proof, and (2)
that the Department would have to present its evidence and argument
first at the jury trial where the amount of damages or compensation to
be awarded to Mahon is to be determined. For the following reasons,
we conclude that the Department has failed to show that this order has
caused it to suffer irreparable harm. Therefore, we dismiss the
petition.

Mahon sued the Department, alleging that following an inspection
of his citrus nursery, the Department placed a “stop sale notice” on his
citrus trees, thus preventing him from selling the trees or their fruit.
Mahon asserted that the Department, in an effort to protect public
health and safety, forced him to destroy the majority of his trees
because the trees were not being grown on a site within a protective
structure that had been approved by the Department, in violation of
section 581.1843, Florida Statutes (2007).1

Mahon disputed the Department’s conclusion that his trees needed
to be destroyed. Instead, he averred that his citrus trees were healthy
and that they were not infected with citrus canker or citrus greening.
Mahon claimed in his inverse condemnation lawsuit that the destroyed

trees had a value in excess of $3.4 million and the Department had not
compensated him for their destruction. See Art. X, § 6(a), Fla. Const.
(providing that “[n]o private property shall be taken except for a
public purpose and with full compensation therefor paid to each
owner or secured by deposit in the registry of the court and available
to the owner”).

An inverse condemnation action may be brought by a nursery
owner when the State, in its exercise of police power to prevent the
spread of citrus canker, instead destroys otherwise healthy citrus trees.
See Dep’t of Agric. & Consumer Servs. v. Mid-Fla. Growers, Inc., 521
So. 2d 101, 105 (Fla. 1988) (holding that in an inverse condemnation
case, nursery owners must receive “full and just compensation” when
the State, pursuant to its police power, destroys healthy trees); State
Plant Bd. v. Smith, 110 So. 2d 401, 406-07 (Fla. 1959) (same). It
essentially is a proceeding “to compel the governmental body to
exercise its power of eminent domain and award just compensation to
the owner.” Fla. Dep’t. of Agric. & Consumer Servs. v. City of
Pompano Beach, 829 So. 2d 928, 931 (Fla. 4th DCA 2002) (quoting
Kirkpatrick v. City of Jacksonville, 312 So. 2d 487, 489 (Fla. 1st DCA
1975)). The trial judge is the trier of all issues, legal and factual, in the
inverse condemnation suit, except for the question of what amount
constitutes just compensation. Mid-Fla. Growers, 521 So. 2d at 104
(citing United States v. Certain Parcels of Land in Monroe Cty., 509
F.2d 801, 803 (5th Cir. 1975)).

Here, the trial court held a nonjury trial to determine whether the
Department was liable to Mahon for the destruction or “taking” of his
citrus trees and fruit. The court entered an order finding in favor of
Mahon and thereafter scheduled a jury trial to determine the amount
of compensation to be awarded to Mahon.

The dispute that is the subject of this certiorari proceeding arose
when the Department filed a motion requesting that one of its experts
be permitted in the courtroom during the upcoming jury trial when
Mahon was presenting evidence regarding the value of the loss of his
trees. See City of Pompano Beach, 829 So. 2d at 931 (holding that
proper measure of damages in an inverse condemnation action
brought by citrus growers seeking compensation for trees that were
destroyed in an effort to eradicate citrus canker was replacement cost,
not diminution in value of the land). Mahon responded that, much like
in an eminent domain proceeding brought by a condemning govern-
mental authority under either Chapter 73 or Chapter 742 of the Florida
Statutes, once the trial court finds, as it did here, that a taking has
occurred, the Department bears the initial burden of proof at trial
regarding the value of the citrus trees destroyed. See Foster v. City of
Gainesville, 579 So. 2d 774, 776 n.2 (Fla. 1st DCA 1991) (recogniz-
ing that in an inverse condemnation proceeding, if the trial court has
found a taking by the state, “a jury trial is held wherein the jury
determines the amount of compensation to which the property owner
is entitled” and that “[t]he valuation proceeding is to be held in
accordance with chapters 73 and 74, Florida Statutes, and the process
is the same as if the cause were a statutory eminent domain action”);
City of Ft. Lauderdale v. Casino Realty, Inc., 313 So. 2d 649, 652
(Fla. 1975) (Overton, J., concurring) (recognizing, in a concurring
opinion joined by a majority of the Florida Supreme Court, that in a
statutory eminent domain case, the condemning authority bears the
initial responsibility to go forward with evidence necessary to
establish what land was taken, how it is being taken, and the value of
the land actually taken); accord Wilkerson v. Div. of Admin., State
Dep’t of Transp., 319 So. 2d 585, 585 (Fla. 2d DCA 1975) (holding
that the condemning authority has the burden of proof to establish the
value of land in a condemnation proceeding (citing Casino Realty,
313 So. 2d at 652)). Thus, Mahon reasoned that the Department’s
motion to allow its expert to observe Mahon’s evidence at the jury trial
was a non-issue because, similar to an eminent domain trial, the
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Department would be presenting its evidence first.
The Department responded that an inverse condemnation action

should be treated no differently than any other civil case and that, as
the plaintiff, Mahon was required to proceed first at trial because he
had the burden to prove his damages. The trial court disagreed. It
ordered that the Department would proceed first at the jury trial with
voir dire, opening statement, presentation of evidence as to the value
of the trees that it had inversely condemned, and closing argument.

From this order, the Department seeks certiorari review. It argues
in its petition that this order must be quashed because it violates its
“fundamental due process rights” regarding the conduct of a trial,
departs from the essential requirements of law, and, if left uncured,
will cause a “miscarriage of justice and irreparable harm.”

In analyzing whether the Department is entitled to this requested
relief, we first recognize that certiorari review of nonfinal orders is “an
extraordinary remedy and should not be used to circumvent the
interlocutory appeal rule[3] which authorizes appeal from only a few
types of non-final orders.” See Jaye v. Royal Saxon, Inc., 720 So. 2d
214, 214-15 (Fla. 1998). To obtain a writ of certiorari, a petitioner,
such as the Department, must show that the nonfinal order constitutes
“(1) a departure from the essential requirements of the law, (2)
resulting in material injury for the remainder of the case (3) that
cannot be corrected on postjudgment appeal.” Williams v. Oken, 62
So. 3d 1129, 1132 (Fla. 2011).

These second and third prongs or elements are sometimes referred
to as “irreparable harm,” and they are jurisdictional. Deutsche Bank
Nat’l Tr. Co. v. Prevratil, 120 So. 3d 573, 575 (Fla. 2d DCA 2013).
Therefore, prior to our court addressing the merits of the Department’s
certiorari petition, the threshold question to be decided is whether the
injury resulting from the order is material and cannot be remedied on
appeal. Stated somewhat differently, because irreparable harm is a
jurisdictional question, we cannot grant the writ unless the two
elements that comprise “irreparable harm” have been established,
even if the trial court was clearly wrong in its order. See Laycock v.
TMS Logistics, Inc., 209 So. 3d 627, 628-29 (Fla. 1st DCA 2017)
(explaining that before an appellate court considers the merits of a
certiorari petition, it must first determine the threshold jurisdictional
question of whether the petitioner has shown irreparable harm and that
an appellate court “cannot grant the writ without such a showing—no
matter how wrong the trial court might have been”). Absent such a
showing, the petition for writ of certiorari must be dismissed. See
Bared & Co. v. McGuire, 670 So. 2d 153, 157 (Fla. 4th DCA 1996)
(explaining that dismissal, rather than denial, is the proper disposition
of petition for writ of certiorari when appellate court determines that
there has been an insufficient showing of irreparable harm).

Reduced to its core, the Department’s argument is that the trial
court committed an extraordinary error by ordering it to proceed as if
Mahon’s inverse condemnation action was an eminent domain
proceeding brought by the Department, as plaintiff, under Chapter 73
or Chapter 74, Florida Statutes. As previously mentioned, in an
eminent domain case, even though the landowner sustained the
damage as a result of the governmental taking, the condemning
authority has the initial burden at the jury trial to present evidence
concerning the value of the owner’s land taken, subject to the
landowner presenting its own valuation evidence, and the condemn-
ing authority has the right to give the initial and rebuttal closing
argument. Casino Realty, 313 So. 2d at 652-53.

Our first task is to determine whether the trial court’s requirement
that the Department first proceed with the presentation of evidence
and argument at the inverse condemnation jury trial, much like it
would proceed in an eminent domain trial, will cause it to sustain
irreparable harm. Only if we are convinced that such harm has been
established would we proceed to the next step of deciding whether the
court’s order departs from the essential requirements of the law.

As previously alluded to, an inverse condemnation proceeding has
been described as an action to essentially compel the governmental
entity to bring an eminent domain action to award compensation to the
property owner. City of Pompano Beach, 829 So. 2d at 931. Applying
this observation here, Mahon has sued the Department to compel it to
do what it could or should have done initially—bring an eminent
domain action to take his citrus trees and fruit and to compensate him
for doing so. Had the Department done so, then it would have had the
burden of going forward at trial regarding the valuation to be placed
on Mahon’s destroyed trees. If dissatisfied with the jury’s verdict and
the subsequent final judgment entered, then, much like in an eminent
domain case, the Department would have the right to plenary appeal
to seek relief from any reversible error committed.

Viewing the petition before us with this prism, and in light of
certiorari review being an extraordinary remedy, we conclude that the
Department has not met its jurisdictional threshold of showing
irreparable harm4 by the trial court order. Accordingly, the Depart-
ment’s petition for writ of certiorari is dismissed.

PETITION DISMISSED. (ORFINGER and HARRIS, JJ.,
concur.)
))))))))))))))))))

1Section 581.1843, Florida Statutes, was enacted to prevent a disease called “citrus
greening,” which is transmitted by an insect called a psyllid.

2A Chapter 73 eminent domain proceeding is sometimes referred to as a “slow take”
case, while a Chapter 74 eminent domain proceeding is referred to as a “quick take”
case.

3Fla. R. App. P. 9.130.
4To be clear, by our decision, we have taken no present position on the merits of the

trial court’s order under review.

*        *        *

Criminal law—Error to impose costs without citing applicable
statutory or municipal authorities—Costs may be reimposed on
remand after following proper procedures and citing proper authority

MARIANNE NICOLE CHARLES, Appellant, v. STATE OF FLORIDA, Appellee.
5th District. Case No. 5D19-530. April 9, 2020. Appeal from the Circuit Court for
Osceola County, Elaine A. Barbour, Judge. Counsel: James S. Purdy, Public Defender,
and George D.E. Burden, Assistant Public Defender, Daytona Beach, for Appellant.
Ashley Moody, Attorney General, Tallahassee, and Robin A. Compton, Assistant
Attorney General, Daytona Beach, for Appellee.

(PER CURIAM.)  Marianne Nicole Charles appeals her conviction of
burglary of a dwelling in Osceola County Circuit Court Case No.
2018-CF-002471-A-OS. We affirm that conviction without further
comment.

Charles also challenges the trial court’s assessment and imposition
of certain costs and fees in both her burglary case and separate battery
on a law enforcement case, Osceola County Circuit Court Case No.
2018-CF-004389-A-OS. The trial court did not cite most of the
applicable statutory or municipal authorities in its orders assessing
costs and fees in these two cases. “The law is well settled that trial
courts lack the authority to impose costs and fines in criminal cases
unless such imposition is specifically authorized by statute and the
statutory authority is cited in the defendant’s written disposition
order.” J.S. v. State, 920 So. 2d 752, 753 (Fla. 5th DCA 2006).
Accordingly, in Case No. 2018-CF-002471-A-OS, the trial court shall
strike all costs and fees except for teen court assessment. In Case No.
2018-CF-004389-A-OS, the trial court shall strike all costs and fees
except for the teen court assessment and the surcharge authorized by
section 938.08, Florida Statutes (2018). On remand, the trial court
may reimpose the costs if it follows the proper procedures and cites
the proper authority. See, e.g., Osterhoudt v. State, 214 So. 3d 550,
551 (Fla. 2017).

AFFIRMED and REMANDED WITH DIRECTIONS.
(ORFINGER, LAMBERT and SASSO, JJ., concur.)

*        *        *
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Criminal law—Pro se filings—Warning

DALE GREEN, Appellant, v. STATE OF FLORIDA, Appellee. 5th District. Case No.
5D19-3478. Opinion filed April 9, 2020. 3.850 Appeal from the Circuit Court for
Putnam County, Patti A. Christensen, Judge. Counsel: Dale Green, Lowell, pro se.
Ashley Moody, Attorney General, Tallahassee, and Rebecca Rock McGuigan,
Assistant Attorney General, Daytona Beach, for Appellee.

(PER CURIAM.) Appellant appeals the trial court’s denial of his
Florida Rule of Criminal Procedure 3.850 motion for postconviction
relief in Putnam County Circuit Court Case No. 2008-CF1908. We
affirm the trial court’s order and caution Appellant that abusive,
repetitive, malicious, or frivolous filings directed to the identified
lower court case number may result in sanctions such as a bar on pro
se filings in this Court and referral to prison officials for disciplinary
proceedings, which may include forfeiture of gain time. See §
944.279(1), Fla. Stat. (2019); State v. Spencer, 751 So. 2d 47 (Fla.
1999).

AFFIRMED. (COHEN, LAMBERT and EISNAUGLE, JJ.,
concur.)

*        *        *

Criminal law—Error to impose investigative costs in absence of
request from state

ANTHONY CONLEY, Appellant, v. STATE OF FLORIDA, Appellee. 5th District.
Case No. 5D19-1794. Opinion filed April 9, 2020. Appeal from the Circuit Court for
St. Johns County, Howard M. Maltz, Judge. Counsel: Anthony Conley, Milton, pro se.
Oscar H. Eaton, Jr., of the Office of Criminal Conflict & Civil Regional Counsel,
Casselberry, for Appellant. Ashley Moody, Attorney General, Tallahassee, and
Deborah A. Chance, Assistant Attorney General, Daytona Beach, for Appellee.

(PER CURIAM.) In this Anders1 appeal, Anthony Conley challenges
his conviction and sentence imposed after trial for discharging a
firearm from a vehicle. Having reviewed the record, we affirm
without further discussion, with one exception.

The trial court erred in imposing investigative costs pursuant to
section 938.27(1), Florida Statutes (2018), in the absence of a request
from the State. See Richards v. State, 288 So. 3d 574, 575-76 (Fla.
2020).

Accordingly, we affirm Conley’s conviction and sentence, but we
remand for the trial court to enter an amended judgment without
including these investigative costs.2 

AFFIRMED; REMANDED with directions. (LAMBERT,
HARRIS, and TRAVER, JJ., concur.)
))))))))))))))))))

1Anders v. California, 386 U.S. 738 (1967).
2The State’s opportunity to seek these investigative costs has now passed. See

Richards, 288 So. 3d at 577.

*        *        *

Criminal law—Pro se filings—Warning

TYRONE DILL, Appellant, v. STATE OF FLORIDA, Appellee. 5th District. Case No.
5D20-772. Opinion filed April 9, 2020. Petition for Writ of Habeas Corpus, A Case of
Original Jurisdiction. Counsel: Tyrone Dill, Miami, pro se. No Appearance for
Appellee.

(PER CURIAM.) This court earlier dismissed Petitioner’s petition for
writ of habeas corpus stemming from Osceola County Circuit Court
Case No. 19-CA-1266-OC. Because it appears that Petitioner’s filings
are abusive, repetitive, malicious, or frivolous, Petitioner is cautioned
that any further pro se filings in this court asserting claims stemming
from Osceola County Circuit Court Case No. 19-CA-1266-OC may
result in sanctions such as a bar on pro se filings in this court and
referral to prison officials for disciplinary proceedings, which may
include forfeiture of gain time. See § 944.279(1), Fla. Stat. (2019);
State v. Spencer, 751 So. 2d 47, 48 (Fla. 1999). (WALLIS,
GROSSHANS, and TRAVER, JJ., concur.)

*        *        *

Criminal law—Post conviction relief—Counsel—Ineffectiveness—
Claims that counsel was ineffective for failing to investigate entrapment
defense and failing to file motion to dismiss based on entrapment were
not conclusively refuted by record—Remand for attachment of record
evidence conclusively refuting claims or evidentiary hearing

REGINALD DUNNELL, Appellant, v. STATE OF FLORIDA, Appellee. 5th District.
Case No. 5D19-2195. April 9, 2020. 3.850 Appeal from the Circuit Court for St. Johns
County, Howard M. Maltz, Judge. Counsel: Reginald Dunnell, Bowling Green, pro se.
Ashley Moody, Attorney General, Tallahassee, and Allison L. Morris, Assistant
Attorney General, Daytona Beach, for Appellee.

(PER CURIAM.) Appellant appeals the summary denial of his
Motion for Postconviction Relief filed pursuant to Florida Rule of
Criminal Procedure 3.850. We reverse the denial of grounds two and
three but affirm the denial of grounds one and four without further
discussion.

In grounds two and three of the motion, Appellant alleged that his
trial counsel was ineffective for failing to investigate an entrapment
defense and for failing to file a motion to dismiss based on entrapment.
In summarily denying these grounds, the trial court relied on the
prosecutor’s statements regarding the contents of two video record-
ings of the controlled drug transactions. Although the record suggests
that video recordings of the controlled buys were played at the
sentencing hearing, transcripts of the recordings are not included in
the record on appeal. Moreover, the prosecutor’s summary of the
controlled buys is not record evidence. See generally Raysor v. State,
276 So. 3d 121, 124 (Fla. 2d DCA 2019) (recognizing the standard
jury instruction that states that comments made by attorneys are not
evidence). Therefore, the record does not conclusively refute Appel-
lant’s claims of entrapment. Accordingly, we reverse the summary
denial of grounds two and three and remand for the trial court to attach
record evidence that conclusively refutes those claims, or to hold an
evidentiary hearing. See Mitchell v. State, 238 So. 3d 411, 412 (Fla.
5th DCA 2018).

AFFIRMED in Part; REVERSED in Part; REMANDED with
Instructions. (EVANDER, C.J., WALLIS and GROSSHANS, JJ.,
concur.)

*        *        *

Criminal law—Sentencing—Criminal Punishment Code—Lowest
permissible sentence—Excess of statutory maximum—Lowest
permissible sentence is to be imposed only if it exceeds collective
statutory maximum, not each individual statutory maximum—
Conflict certified—Question certified: Is the lowest permissible
sentence as defined by and applied in section 921.0024(2), Florida
Statutes, an individual minimum sentence and not a collective
minimum sentence where there are multiple convictions subject to
sentencing on a single scoresheet?

DANIEL W. FRUEHWIRTH, Appellant, STATE OF FLORIDA, Appellee. 5th
District. Case No. 5D19-297. Opinion filed April 9, 2020. Appeal from the Circuit
Court for Volusia County, Matthew M. Foxman, Judge. Counsel: James S. Purdy,
Public Defender, and Susan A. Fagan, Assistant Public Defender, Daytona Beach, for
Appellant. Ashley Moody, Attorney General, Tallahassee, and Kaylee D. Tatman,
Assistant Attorney General, Daytona Beach, for Appellee.

(PER CURIAM.) Appellant, Daniel William Fruehwirth, appeals his
sentences for burglary with assault or battery therein, felony battery,
and false imprisonment. Appellant argues the trial court erred when it
imposed the lowest permissible sentence (LPS) for his felony battery
(Count II) and false imprisonment (Count III) convictions because the
LPS exceeds the statutory maximum for those offenses. This Court
recently addressed the precise issue raised by Appellant in Gabriel v.
State, 44 Fla. L. Weekly D2913a (Fla. 5th DCA Dec. 6, 2019)
(holding that pursuant to criminal punishment code, LPS should be
imposed only if it exceeds collective statutory maximum, not each
individual statutory maximum). Because we are bound by this Court’s
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prior panel decisions, we reverse the sentences imposed on Counts II
and III and remand for resentencing consistent with Gabriel.

In addition, as this Court did in Gabriel, we certify conflict with
Champagne v. State, 269 So. 3d 629 (Fla. 2d DCA 2019), and certify
the following question as one of great public importance:

IS THE LOWEST PERMISSIBLE SENTENCE AS DEFINED BY
AND APPLIED IN SECTION 921.0024(2), FLORIDA STATUTES,
AN INDIVIDUAL MINIMUM SENTENCE AND NOT A COL-
LECTIVE MINIMUM SENTENCE WHERE THERE ARE MULTI-
PLE CONVICTIONS SUBJECT TO SENTENCING ON A SINGLE
SCORESHEET?

AFFIRMED in part; REVERSED in part; REMANDED; CON-
FLICT CERTIFIED and QUESTION CERTIFIED. (EDWARDS,
SASSO and TRAVER, JJ., concur.)

*        *        *

SHAWN SILSBY, Appellant, v. STATE OF FLORIDA, Appellee. 5th District. Case
No. 5D19-2091. Opinion filed April 9, 2020. Appeal from the Circuit Court for Volusia
County, Dennis Craig, Judge. Counsel: James S. Purdy, Public Defender, and Glendon
George Gordon, Jr., Assistant Public Defender, Daytona Beach, for Appellant. Ashley
Moody, Attorney General, Tallahassee, and Allison L. Morris, Assistant Attorney
General, Daytona Beach, for Appellee.

(PER CURIAM.) In this Anders1 case, we affirm Appellant’s
judgment and sentence. However, we remand for a corrected order
identifying the conditions of probation that Appellant violated. See
Hollis v. State, 277 So. 3d 1099 (Fla. 5th DCA 2019).

AFFIRMED in part; REMANDED with INSTRUCTIONS.
(LAMBERT, EISNAUGLE, and SASSO, JJ., concur.)
))))))))))))))))))

1Anders v. California, 386 U.S. 738 (1967).

*        *        *

Criminal law—Sentencing—Guidelines—Departure—Reduction of
sentence—Downward departure based on conclusion that victim and
victim’s family law attorney used criminal proceeding to gain leverage
in family court was factually unsupported and legally insufficient

STATE OF FLORIDA, Appellant, v. KEITH VERNON GRIFFITH, Appellee. 5th
District. Case No. 5D19-1405 (Corrected). Opinion filed March 20, 2020. Appeal from
the Circuit Court for Volusia County, Dawn D. Nichols, Judge. Counsel: Ashley
Moody, Attorney General, Tallahassee, and Rebecca Rock McGuigan, Assistant
Attorney General, Daytona Beach, for Appellant. James S. Purdy, Public Defender, and
Matthew Funderburk, Assistant Public Defender, Daytona Beach, for Appellee.

CORRECTED OPINION
[Original Opinion at 45 Fla. L. Weekly D662a]

(TRAVER, J.) The State of Florida appeals the downward departure
sentence imposed on Keith Vernon Griffith after he pled no contest to
two drug possession offenses, and a jury found him guilty of domestic
battery by strangulation and burglary with a battery. The trial court
entered a downward departure sentence for four reasons. The parties
agree the first three are legally insufficient,1 but they disagree on the
fourth: the trial court’s conclusion that the victim and her family law
attorney used the criminal proceeding to gain leverage in family court.
We conclude this departure ground was factually unsupported and
legally insufficient. We therefore reverse.

Griffith and the victim were in a romantic relationship, and they
had a daughter together. After they broke up, the victim bought a one-
way ticket for Griffith to go to New Jersey, urged him to stay there,
and told him he was no longer welcome at her house. Approximately
one month later, she woke to him standing over her. He choked her
and hit her in the face repeatedly. With great specificity, he threatened
to kill her, her parents, and their daughter. Before he left, Griffith
warned her not to call the police. The victim called her parents, who
arrived shortly thereafter. Her mother took pictures of her injuries,
including a black eye, bruises, and fingerprint marks on her neck.

Based on Griffith’s threats, no one called law enforcement.
One month later, the victim met with a family law attorney, who

encouraged her to report the incident. Before the trial, the attorney sent
an email2 stating that if Griffith stipulated the victim would have sole
custody of their child, it “would go a long way” in the victim’s
ultimate sentencing recommendation. The parties agreed the email
was inadmissible hearsay, but Griffith cross-examined the victim
about it at trial. The victim testified she disagreed with the email, and
she acknowledged having no control over the jury’s verdict or the trial
court’s sentence. She swore there had never been a custody proceed-
ing involving herself and Griffith, and she did not call the police to
gain full custody of their daughter. During closing, Griffith argued
that the victim had fabricated the attack to gain full custody, and her
lawyer’s email evidenced her motivation.

The jury returned a guilty-as-charged verdict, finding Griffith and
the victim had a domestic relationship, and Griffith had burglarized
the victim’s dwelling and battered her therein. Griffith scored a
minimum permissible sentence of 51.75 months in prison. The trial
court sentenced him to a below-guidelines prison sentence, followed
by a term of supervised probation. It issued a detailed written order
supporting its sentence.

Trial courts must impose, at minimum, the lowest permissible
sentence calculated according to the Criminal Punishment Code
unless they find the evidence supports a valid basis for downward
departure. See § 921.002(1)(f), (3), Fla. Stat. (2019); State v. Tyrrell,
807 So. 2d 122, 125 (Fla. 5th DCA 2002), disapproved on other
grounds by State v. Chubbuck, 141 So. 3d 1163, 1171 (Fla. 2014).
Trial courts must assess whether they can depart by “determining
whether ‘there is a valid legal ground and adequate factual support for
that ground.’ ” Tyrrell, 807 So. 2d at 125 (quoting Banks v. State, 732
So. 2d 1065, 1067 (Fla. 1999)). We will affirm this decision if any
reason the trial court provides is valid and supported by competent,
substantial evidence. See id. The Criminal Punishment Code lists
fourteen non-exclusive bases for downward departure. §
921.0026(2)(a)-(n), Fla. Stat. (2019). Trial courts may impose a
downward departure for nondelineated reasons provided the proffered
reason is valid and supported by competent, substantial evidence. See
State v. Laroe, 821 So. 2d 1199, 1201 (Fla. 5th DCA 2002) (citing
State v. Randall, 746 So. 2d 550, 552 (Fla. 5th DCA 1999)).

Here, there is no apparent factual support for the trial court’s
downward departure sentence. No custody proceeding existed
between Griffith and the victim in which she could gain leverage. She
disavowed her family law attorney’s offered stipulation, and the email
never came into evidence. The trial court received no evidence at
sentencing to support the downward departure. The only apparent
support for the trial court’s conclusion that the victim and her attorney
used the criminal prosecution to gain leverage in a family law
proceeding are arguments of defense counsel, which cannot form a
valid departure basis. See State v. Bernard, 744 So. 2d 1134, 1135
(Fla. 2d DCA 1999) (citing State v. Zumpf, 728 So. 2d 347 (Fla. 2d
DCA 1999)).

The trial court’s legal basis for departure was also invalid. Griffith
impeached the victim with her attorney’s email and her delay in
reporting the assault until after she met with her family law lawyer.
The jury’s verdict illustrates it believed the victim’s account and
rejected Griffith’s impeachment efforts. A trial court’s personal view
of the evidence and the victim’s credibility are impermissible grounds
for a below-guidelines sentence. See Williams v. State, 279 So. 3d 839,
844 (Fla. 1st DCA 2019) (finding that a trial court’s perception of
conflicts in the evidence and victim’s testimony does not support
downward departure (citing State v. Wright, 473 So. 2d 268, 271 (Fla.
1st DCA 1985))); State v. Joiner, 498 So. 2d 1017, 1018 (Fla. 5th
DCA 1986) (holding judge’s view of victim’s credibility does not
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provide valid reason for departure).
For these reasons, we reverse Griffith’s sentence and remand for

resentencing. See Jackson v. State, 64 So. 3d 90, 93 (Fla. 2011); see
also § 741.281, Fla. Stat. (2019) (requiring minimum term of one year
of probation and successful completion of batterer’s intervention
program if defendant is found guilty of domestic violence offense).

REVERSED AND REMANDED. (EDWARDS and HARRIS, JJ.,
concur.)
))))))))))))))))))

1See § 921.0026(2)(m), (3), Fla. Stat. (2019); State v. Hawkins, 225 So. 3d 943, 946
(Fla. 5th DCA 2017); State v. Chapman, 805 So. 2d 906, 908 (Fla. 2d DCA 2001).

2The record does not reflect to whom the attorney sent the email.

*        *        *

Mortgage foreclosure—Unclean hands—Claim that divorce decree
made borrower’s spouse solely responsible for payments on note which
was unsigned by spouse, that borrower’s name was to be taken off the
loan, and that prior lender overcharged to reinstate loan—Trial court
erred in denying foreclosure based on conclusion that current mort-
gagee was estopped from foreclosing because it had unclean hands
through predecessor lender—Application of unclean hands was not
supported by competent, substantial evidence or the law—While trial
court placed great emphasis on prior lender’s refusal to comply with
borrowers’ divorce decree, no evidence was presented that prior lender
ever received it—Even if terms of divorce were known to prior lender,
there is no legal authority that demands that a lender be bound by the
terms of a divorce decree in a case to which it was not a party, and to
have its collateral stripped if it does not modify its note and mortgage
to comport with order in a divorce case—Spouse was not a party to the
note and could not force the holder to enter into a new contract with
him to reinstate or modify the loan—While spouse signed the mort-
gage, its plain language detailed that he did so only in his capacity as co-
owner of the property and had no other substantive rights in the
mortgage transaction—Trial court’s disregard for plain language of
mortgage and determination that spouse had the right to be added as
a borrower under the note constitute a gross abuse of discretion—For
doctrine of unclean hands to apply, a party must prove injury—
Neither borrower nor spouse were injured as a result of any mort-
gagee’s conduct where spouse lived in property for several years
without payment and borrower spent years not paying amounts she
obligated herself to pay—Finding that prior lender erroneously
charged borrower and spouse was not supported by competent,
substantial evidence—Error to award relief that was never requested
by borrower or spouse

MTGLQ INVESTORS, L. P., Appellant, v. DARRELL MOORE, SAMANTHA
SNOW, etc., Appellees. 1st District. Case No. 1D18-4146. April 9, 2020. On appeal
from the Circuit Court for Leon County. Karen Gievers, Judge. Counsel: Brian A. Wahl
of Bradley Arant Boult Cummings LLP, Birmingham, for Appellant. No appearance
for Appellees.

(PER CURIAM.) MTGLQ appeals a final judgment in favor of
Samantha Snow and Darrell Moore in this mortgage foreclosure case.
MTGLQ contends the trial court erred in denying foreclosure and
discharging the lis pendens, thereby eliminating its secured interest in
the subject property. Because the trial court abused its discretion and
erred as a matter of law, and because its factual findings are not
supported by competent, substantial evidence, we reverse the denial
of foreclosure and remand for further proceedings consistent with this
opinion. We affirm, without further comment, the trial court’s
determination that the proceedings are not barred by res judicata.

Facts
MTGLQ filed a foreclosure complaint against Snow and Moore

seeking a judgment of foreclosure on the mortgaged property.
Receiving no timely response to the complaint, the trial court ordered
responses by a date certain. Again, no responses were filed by Snow

or Moore, so MTGLQ requested a default judgment. Ultimately,
Moore filed a response in the form of a motion, and on the same day,
the trial court set the matter for trial. At trial, MTGLQ’s corporate
representative, Snow, Moore, and Moore’s current wife all testified.
The trial testimony revealed that in October 2004, Snow—who at the
time was married to Moore—executed a promissory note (Note) in
favor of Flagstar Bank in the amount of $243,750.00. Moore,
however, did not sign the Note. Snow and Moore then jointly entered
a mortgage agreement with Flagstar Bank, granting it a security
interest in the subject property, which was owned by both parties.

The mortgage, in relevant part, provides as follows:
1. Payment of Principal, Interest, Escrow Items, Prepayment

Charges, and Late Charges.
Borrower shall pay when due the principal of, and interest on, the debt
evidenced by the Note and any prepayment charges and late charges
due under the Note.

 . . . .
13. Joint and Several Liability; Co-signers; Successors and

Assigns Bound.
Borrower covenants and agrees that Borrower’s obligations and
liability shall be joint and several. However, any Borrower who co-
signs this Security Instrument but does not execute the Note (a “co-
signer”): (a) is co-signing this Security Instrument only to mortgage,
grant and convey the co-signer’s interest in the Property under the
terms of this Security instrument; (b) is not personally obligated to pay
the sums secured by this Security Instrument; and (c) agrees that
Lender and any other Borrower can agree to extend, modify, forbear
or make any accommodations with regard to the terms of this Security
Instrument or the Note without the co-signer’s consent.

The Note was transferred among various entities between 2004 and
2016, with MTGLQ being the owner and holder of the note when this
foreclosure complaint was filed. MTGLQ’s corporate representative
testified that the loan had been in default since October of 2012.1 He
also testified to the contents of corporate records admitted into
evidence, which showed the loan history and amounts owed under the
Note and mortgage.

The testimony established that Snow and Moore divorced in 2007.
Snow testified, without objection, that the divorce decree named
Moore as solely responsible for the Note payments. Pursuant to the
divorce decree, she quitclaimed the subject property to Moore. In turn,
Moore was to take the necessary actions to remove her name from the
Note, whether by refinance or otherwise. However, Moore did not do
so. Neither Snow nor Moore entered any divorce order into evidence,
and in fact, during the trial, Moore stated he did not want to introduce
the divorce decree. In May 2008, Snow wrote a letter to Countrywide
Home Loans, which at that time apparently owned the Note. In the
letter, Snow specifically refused to give any authorization for
Countrywide to supply information pertaining to the loan. She also
wrote that “a court” had ordered Moore to make all payments and that
the loan was not to remain in her name. No evidence was presented
that Countrywide ever received a copy of any divorce order or
received authorization from Snow to speak with Moore about the
loan.

Moore testified, without objection, that he attempted to make a
payment on the loan in September of 2007 to NetBank but was
informed that it had been closed by the Office of Thrift Supervision.2

He contacted the Federal Deposit Insurance Corporation and was told
that the loan was held by either Countrywide or EverBank. He
testified that he got through to Countrywide by using Snow’s social
security number, but never elaborated at trial as to his specific
conversation with any bank representatives about receiving access to
the loan. At some unknown date, he was able to speak to lender
representatives about possible reinstatement of the loan. He further
asserted that the amounts the lenders were demanding to be paid to
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reinstate the loan were amounts he could not afford. In his opinion,
Countrywide imposed additional charges somewhere between
“$15,000, $20,000, or $30,000” that appeared to him to be improper.
He acknowledged that he understood MTGLQ’s position in the case
and that he did not want to be liable for any deficiency. He did not
establish, when he spoke to lenders, which lenders he spoke to, or any
specific conversations he may have had with the lenders.

During Moore’s testimony, which occurred after MTGLQ’s
representative testified, the trial court raised, sua sponte, the issue of
whether MTGLQ or any of its predecessors had unclean hands.
Neither Snow nor Moore had raised this affirmative defense in any
responsive pleadings or at trial. The trial court also announced during
Moore’s testimony that it believed that MTGLQ had the burden to
show it had clean hands when it sought to foreclose on the property.
No objection was raised by MTGLQ.

Ultimately, the trial court ruled that the foreclosure was precluded
by the lack of clean hands on the part of a prior lender. In support, the
trial court found that Countrywide, when it was the lender, should
have complied with the divorce decree, taken the loan out of Snow’s
name, given Moore access to the account information, and allowed
Moore to accept responsibility for the loan and make monthly
payments. The trial court further concluded that Moore attempted to
keep the loan current, and that Countrywide improperly imposed
charges as an attempt to extort Moore to agree to pay more than what
was due. As a result, the trial court concluded that MTGLQ was not
entitled to foreclose. As a remedy, the trial court ordered that the
principal balance be frozen in time, with Moore having the option to
reinstate the loan. If he chose to do so, MTGLQ would be required to
file a new amortization schedule based solely upon the outstanding
principal amount of the loan.

Subsequently, Moore filed a notice to reinstate the loan. MTGLQ,
pursuant to the trial court’s order, filed an amortization schedule.
However, the trial court rejected MTGLQ’s proposed amortization
schedule because it did not provide an address where Moore should
send his monthly payments. Also, the trial court believed that
MTGLQ’s proposals in responding to Moore’s desire to reinstate the
loan added conditions that modified the trial court’s previous order.
As a result, the trial court ordered MTGLQ take nothing as to Snow,
denied the request for foreclosure, and eliminated any security interest
that MTGLQ had in the subject property. In the same order, despite
the fact Moore was not a signor on the Note, the trial court held that
Moore owed MTGLQ the principal amount of the loan, but granted
Moore thirty days from the date of the judgment to refinance the
property with a lender of his choice. This is MTGLQ’s appeal.

Legal Analysis
When a trial court’s decision is based, in part, on factual findings,

it presents a mixed question of law and fact. Gainesville Health Care
Ctr., Inc. v. Weston, 857 So. 2d 278, 283 (Fla. 1st DCA 2003). The
trial court’s factual findings are reviewed under a competent,
substantial evidence standard. Id. The trial court’s application of the
law to the facts is reviewed de novo. Id. “The trial court’s interpreta-
tion of the contract is a matter of law subject to a de novo standard of
review.” Imagine Ins. Co., Ltd. v. State ex rel. Dep’t of Fin. Servs., 999
So. 2d 693, 696 (Fla. 1st DCA 2008) (quoting Jenkins v. Eckerd
Corp., 913 So. 2d 43, 49 (Fla. 1st DCA 2005)).

Unclean hands is an equitable defense akin to fraud; its purpose is
to “discourage unlawful activity.” Bank of Am., N.A. v. Pate, 159 So.
3d 383, 385 (Fla. 1st DCA 2015) (citing Congress Park Office Condos
II, LLC v. First-Citizens Bank & Trust Co., 105 So. 3d 602, 609 (Fla.
4th DCA 2013)). The words “sneaky” and “deceitful” have been
equated with unclean hands. Hensel v. Aurilio, 417 So. 2d 1035, 1038
(Fla. 4th DCA 1982). Hensel also observed that “[e]quity will stay its
hand where a party is guilty of conduct condemned by honest and

reasonable men. Unscrupulous practices, overreaching, concealment,
trickery or other unconscient[i]ous conduct are sufficient to bar
relief.” Id. (quoting 22 Fla. Jur. 2d Equity § 50). Relying on the partial
dissent of Judge Walden in Cain v. Cain, 436 So. 2d 367, 369 (Fla. 4th
DCA 1983), the court in Hitt v. Hitt, 535 So. 2d 631, 634 (Fla. 4th
DCA 1988), observed that “[d]enying access to the [c]ourt based on
the doctrine of unclean hands is an extreme sanction which ought to
be invoked under only the most provocative or contumacious
circumstances. It is tantamount to striking a party’s pleadings.’ Id.

The trial court’s findings and its application of the doctrine of
unclean hands is not supported by competent, substantial evidence or
the law. In its decision, the trial court placed great emphasis on
Countrywide’s refusal to comply with Snow and Moore’s divorce
decree. However, no evidence was presented that Countrywide ever
received it. In fact, Moore refused to introduce the divorce decree into
evidence. The only evidence of a divorce and the terms thereof was
Snow’s May 14, 2008, letter to Countrywide, in which she specifically
refused to give authorization to Countrywide to disclose information
pertaining to the loan but demanded she be taken off the loan.

Even if the terms of the divorce were known by Countrywide, there
is no legal authority that demands a lender be bound by the terms of a
divorce decree in a case to which it was not a party, and then have its
collateral stripped if it does not modify its note and mortgage to
comport with a court’s order in a divorce case. Here, the trial court
determined that Countrywide acted wrongfully by refusing to remove
Snow as the payor of the Note and have Moore installed as the new
debtor. However, courts are not free to alter or extinguish a divorcing
couple’s financial obligations to their lenders. “It is well established
in this state that an acceleration clause or promise in a mortgage
confers a contract right upon the note or mortgage holder which he
may elect to enforce upon default.” David v. Sun Fed. Sav. & Loan
Ass’n, 461 So. 2d 93, 95 (Fla. 1984). “Safeguarding the validity of
such contracts, and assuring the right of enforcement thereof, is an
obligation of the courts which has constitutional dimensions.” Id.

Thus, we agree with MTGLQ that under Florida law while a
foreclosure may be a proceeding in equity, “[o]nly under certain
clearly defined circumstances may a court of equity refuse to foreclose
a mortgage.” Id. “Mere notions or concepts of natural justice of a trial
judge which are not in accord with established equitable rules and
maxims may not be applied in rendering a judgment.” Id; accord
Smiley v. Manufactured Hous. Assocs. III Ltd. P’ship, 679 So. 2d
1229, 1232 (Fla. 2d DCA 1996) (“We recognize that mortgage
foreclosure is an equitable remedy. However, in determining whether
to grant equitable relief, the trial court cannot look solely to the result
but must apply rules which confer some degree of predictability on the
decision-making process.” (internal citation omitted)).

Moore was not a party to the Note and could not force the holder to
enter into a new contract with him to reinstate or modify the Loan.
Under Florida law, “[c]ourts may not rewrite contracts . . . .” Dahl-
Eimers v. Mut. of Omaha Life Ins. Co., 986 F.2d 1379, 1382 (11th Cir.
1993) (citing State Farm Mut. Auto. Ins. Co. v. Pridgen, 498 So. 2d
1245, 1248 (Fla. 1986)); see also Siegle v. Progressive Consumers
Ins. Co., 819 So. 2d 732, 739 (Fla. 2002) (noting that a court cannot
create additional terms of a contract “out of whole cloth” (quoting
Pastori v. Commercial Union Ins. Co., 473 So. 2d 40, 41 (Fla. 3d DCA
1985))). Here, Snow was the only party to sign the Note, and while
Moore signed the mortgage, its plain language detailed that he did so
only in his capacity as the co-owner of the property and had no other
substantive rights in the mortgage transaction.

MTGLQ argues, and we agree, that the trial court’s disregard for
the plain language of the mortgage and apparent determination that
Moore had the right to be added as a borrower under the Note
constitute a gross abuse of discretion. To the extent the trial court
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reasoned that the divorce decree (which was not introduced into
evidence) required Countrywide to substitute Moore in the place of
Snow as the borrower under the Note, such a finding is erroneous.
Initially, the court that issued the divorce decree had no more power
to unilaterally rewrite the terms of the Note and mortgage than did the
trial court. Moreover, there is no evidence that Countrywide or any
other lender or servicer was a party to Moore and Snow’s divorce
proceeding. “It is axiomatic that a trial court may not issue an
injunction that interferes with the rights of those who are not parties to
the action.” Trans Health Mgmt. Inc. v. Nunziata, 159 So. 3d 850, 857
(Fla. 2d DCA 2014); accord Oakland Props. Corp. v. Hogan, 117 So.
846, 848 (Fla. 1928) (“The general rule in equity is that all persons
materially interested, either legally or beneficially, in the subject-
matter of a suit, must be made parties either as complainants or
defendants, so that a complete decree may be made binding upon all
parties.”).

The trial court’s finding that Moore attempted to keep the loan
current is also not supported by competent, substantial evidence.
Moore testified that he attempted to make a payment back in 2007 and
generally advised of several attempts to call lenders. The evidence
showed he lived in the house for eleven years without making a
payment. He did not pay any property taxes or tender payment for
insurance. However, he did spend money for improvements to the
house. For the doctrine of unclean hands to apply, a party must prove
injury. See McCollem v. Chidnese, 832 So. 2d 194, 196 (Fla. 4th DCA
2002). In this case, neither Moore nor Snow were injured as a result of
any mortgagee’s conduct. Moore does not owe MTGLQ under the
Note. He lived in the house for several years without making any
payments; all the while interest accrued with the various mortgagees
paying property taxes and insurance. Snow is not injured because she
was always responsible for the amounts MTGLQ seeks. Her demand
that she be taken off the loan without anything more does not absolve
her from the responsibility of paying the debt she incurred. As with
Moore, she has spent several years not paying amounts she obligated
herself to pay.

Regarding the trial court’s determination that Countrywide
erroneously charged Snow and Moore between $15,000 to $30,000,
this finding too is not supported by the evidence presented at trial. The
only testimony presented by Moore was that it appeared to him that he
was overcharged by Countrywide. The business records introduced
at trial reveal that the total amount owed consists of the principal
amount of $213,193.85, $66,252.20 in interest, $64,753.51 for
property taxes and hazard insurance, and $12,997.77 for additional
charges that appear to be for items such as property preservation,
inspections, pool maintenance, filing fees, and court costs, all of
which were amounts that could properly be awarded pursuant to the
Note and mortgage. It should also not be overlooked that the business
records reflect that some late fees, including those imposed by
Countrywide, were apparently waived and not sought by MTGLQ in
the total amount claimed.

Lastly, the trial court erred by awarding relief that was never
requested by Snow or Moore. “ ‘A trial court is without jurisdiction to
award relief that was not requested in the pleadings or tried by
consent.’ ” Bayview Loan Servicing, LLC v. Newell, 231 So. 3d 588,
590 (Fla. 1st DCA 2017) (quoting Wachovia Mortg. Corp. v. Posti,
166 So. 3d 944, 945 (Fla. 4th DCA 2015)). In fact, “granting relief,
which was neither requested by appropriate pleadings, nor tried by
consent, is a violation of due process.” Id. (quoting Bank of Am., N.A.
v. Nash, 200 So. 3d 131, 135 (Fla. 5th DCA 2016)). It is only under
clearly defined circumstances that a court using its equitable powers
should refuse to foreclose a mortgage. David, 461 So. 2d at 95.

Conclusion
Even if the trial court’s factual findings were supported by

competent, substantial evidence—we find they were not—such facts
do not support the trial court’s legal conclusion that MTGLQ was
estopped from foreclosing because it had unclean hands through a
predecessor lender. The trial court’s order that MTGLQ be stripped of
its collateral as a result of unclean hands is also not supported by the
law. The application of unclean hands is reserved for those who act
unlawfully and attempt to trick and deceive others. In this case, the
evidence does not establish that MTGLQ or the former lenders acted
in an unlawful or deceitful manner that merits the denial of a foreclo-
sure and an extinguishment of the mortgage on the subject property.
Not relieving Snow of her obligation to pay a debt she incurred and
substituting Moore as the payor of the Note is not unlawful or
deceitful conduct. Additionally, even if insurance overcharges were
charged several years before, the trial court’s decision to deny the
foreclosure and strip MTGLQ’s collateral is too extreme of a sanction
where the trial court had the alternative remedy of reducing the total
amount due.

Accordingly, we REVERSE the final judgment entered in favor of
Snow and Moore. Additionally, because the evidence adduced at trial
otherwise established MTGLQ’s right to foreclose, we REMAND
with directions that the trial court enter an in rem final judgment of
foreclosure. Because Moore is not legally obligated by the Note to pay
any amounts due, the final judgment of foreclosure should reflect that
no deficiency judgment be entered against Moore. The trial court’s
determination that res judicata does not bar the proceedings is
AFFIRMED. (WOLF and M.K. THOMAS, JJ., and DUNCAN, J.
SCOTT, ASSOCIATE JUDGE, concur.)
))))))))))))))))))

1The testimony revealed that no payments had been made in eleven years.
Countrywide Home Loans had filed a foreclosure in 2008, but ultimately dismissed the
case.

2The Office of Thrift Supervision, a former federal bureau of the Department of the
Treasury, “was abolished effective October 19, 2011, and its rulemaking authority and
operative rules were transferred to other agencies pursuant to the Dodd-Frank Wall
Street Reform and Consumer Protection Act.” Removal of Office of Thrift Supervision
Regulations, 82 Fed. Reg. 47,083 (Oct. 11, 2017) (noticing removal of 12 C.F.R.
Chapter V, effective October 11, 2018).

*        *        *

Criminal law—Pro se filings—Warning

TERRANCE J. EDWARDS, Appellant, v. STATE OF FLORIDA, Appellee. 1st
District. Case No. 1D19-3039. April 9, 2020. On appeal from the Circuit Court for
Escambia County. Jeffrey Burns, Judge. Counsel: Terrance J. Edwards, pro se,
Appellant. Ashley Moody, Attorney General, Tallahassee, for Appellee.

(PER CURIAM.) AFFIRMED. The Court warns the appellant that
any of his future filings that it determines to be frivolous may result in
the imposition of sanctions, including a prohibition against any further
pro se filings in this Court and a referral to the appropriate institution
for disciplinary procedures as provided in section 944.279, Florida
Statutes (2019) (providing that a prisoner who is found by a court to
have brought a frivolous or malicious suit, action, claim, proceeding,
or appeal is subject to disciplinary procedures pursuant to the rules of
the Department of Corrections). (ROBERTS, NORDBY, and
TANENBAUM, JJ., concur.)

*        *        *

Criminal law—Pro se filings—Warning

BOBBY LEE LAWRENCE, Appellant, v. STATE OF FLORIDA, Appellee. 1st
District. Case No. 1D19-2489. April 9, 2020. On appeal from the Circuit Court for
Duval County. Mark Borello, Judge. Counsel: Bobby Lee Lawrence, pro se, Appellant.
Ashley Moody, Attorney General, Tallahassee, for Appellee.

(PER CURIAM.) AFFIRMED. Appellant is warned that any future
filings that this Court determines to be frivolous may result in the
imposition of sanctions, including a prohibition against any further
pro se filings in this Court and a referral to the appropriate institution
for disciplinary procedures as provided in section 944.279, Florida
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Statutes (2019) (providing that a prisoner who is found by a court to
have brought a frivolous or malicious suit, action, claim, proceeding,
or appeal is subject to disciplinary procedures pursuant to the rules of
the Department of Corrections). (LEWIS, B.L. THOMAS, and
NORDBY, JJ., concur.)

*        *        *

Criminal law—Harassment of victim—Jurors—Challenge—Trial
court did not err in denying motion for judgment of acquittal on charge
of harassing victim where, based on the plain and ordinary meaning of
the word “harass,” defendant’s numerous calls to victim and the
victim’s trial testimony showed that defendant repeatedly harassed
victim to change her story and to have charges dropped—Claim that
trial court erred in denying defendant’s peremptory strike of juror, a
white male, was not preserved because defense counsel did not renew
objection or argument before jury was sworn in—Even if issue had
been preserved, argument would be denied on the merits—A white
male is a member of a distinct racial group for purposes of a Mel-
bourne inquiry, and defendant’s statement that he “simply did not
like” the juror based on responses juror provided was not a race-
neutral reason for a peremptory strike

JULIAN RISECH, Appellant, v. STATE OF FLORIDA, Appellee. 1st District. Case
No. 1D18-2415. April 9, 2020. On appeal from the Circuit Court for Leon County.
Angela C. Dempsey, Judge. Counsel: Andy Thomas, Public Defender, and Kathryn
Lane, Assistant Public Defender, Tallahassee, for Appellant. Ashley Moody, Attorney
General, and Quentin Humphrey, Assistant Attorney General, Tallahassee, for
Appellee.

(LEWIS, J.) Appellant, Julian Risech, appeals his judgment and
sentences and raises four arguments on appeal, only two of which
merit discussion. Appellant contends that the trial court erred in
denying his motion for judgment of acquittal on the harassment
charge and in denying his peremptory strike of a prospective juror. For
the reasons that follow, we affirm.

FACTUAL BACKGROUND
The State charged Appellant with burglary of a conveyance with

person assaulted/battered (Count I), felony battery (Count II), felony
criminal mischief (Count III), and harassing a victim (Count IV).
During jury selection, defense counsel initially accepted Juror No. 10.
Shortly thereafter, however, defense counsel attempted to exercise a
back strike against the prospective juror. When the prosecutor asked
for a race-neutral reason for the strike, defense counsel argued that the
juror was a Caucasian male who was not a member of a protected
class. When asked by the trial court what the “record reason” for
striking the juror was, defense counsel stated, “[W]e maintain that
[Appellant] simply did not like him from the responses that he
provided while we were in the voir dire process. And that this is a
punishable by life felony, and [Appellant] has expressed his sentiment
to us about him.” The trial court replied, “You have to have a record
reason, and there’s nothing that’s on the record, so I’m not going to
allow the challenge . . . .” When later asked if the six jurors, including
Juror No. 10, were acceptable to the defense, defense counsel stated,
“[T]his is an acceptable jury to the defense.” When asked by the court,
“Are these the six jurors and one alternate that you’d like to have serve
as your jury,” Appellant replied, “Yes, ma’am.” When the prosecutor
requested that the jury not be sworn in because of depositions
scheduled for the following day, defense counsel stated, “[W]e would
ask the jury be sworn.” After further argument by the prosecutor in
favor of her request, and after the trial court elaborated on an earlier
unrelated ruling at defense counsel’s request, the jury was sworn in.

During Appellant’s trial, the victim, who had previously dated
Appellant, testified that the two were just friends when the events
leading to the criminal charges occurred. With respect to the harass-
ment charge, the victim testified about her telephone conversations
with Appellant while he was in jail and about his repeated requests for

her to change her story and get the charges dropped. During one of the
calls, Appellant, who had been repeatedly warned by the trial court at
his first appearance not to contact the victim, told the victim “to go to
the courthouse and take back everything [she] said.” On another call,
Appellant stated, “Do anything . . . and above and beyond anything
and everything to get these charges off me. Get me out of this jail.”
Other statements made by Appellant included: “Make sure it’s well-
known that you are f—— definitely decided that nothing is going
through with this case.”; “No. I’m telling you. I’m not asking you
anything. I’m telling you what you have to do. You’re not listening.”;
“Because I need you there [in court] saying that nothing happened.”;
and “You can go in there and be, like, here, this is what I want to
happen. None of that happened. And I was just—we were both just
high on drugs.” When asked if she listened to Appellant, the victim
testified, “I didn’t necessarily tell them that I lied, but I told them that
I wanted to take it back.” When asked how she felt, she replied, “I
mean, I was scared. I didn’t know really how to feel or think at that
point.” When asked what she was scared of, she replied, “He would
find somebody or get out and come after me.” The victim eventually
submitted a sworn statement requesting that the charges be dropped.
When asked why, she replied, “Basically, the guilt factor of it. I just
was tired of him asking me to do it, and I felt like it was my fault.”

After the State rested its case, defense counsel moved for a
judgment of acquittal on Counts I and IV. Defense counsel argued in
part:

As to Count IV, harassing a victim, again, the argument is that the
State has failed to prove a prima facie case. And I would be challeng-
ing specifically Element One, [Appellant], intentionally harassed or
attempted to harass [the victim].

The testimony from the investigator was that she had been calling
him, and he’s answering. Even—and she’s calling him, and she’s also
answering when he calls her, even from other people’s numbers. I
would submit to the Court that that’s not harassment. And on that
basis, I’d move for a judgment of acquittal as to Count IV, harassing
a victim.

The trial court denied the motion.
The jury found appellant guilty as charged on Counts I, III, and IV,

but not guilty on Count II. The trial court adjudicated Appellant guilty
of the three offenses and sentenced him to ten years’ imprisonment on
Counts I and IV, to be followed by five years’ probation and to five
years’ imprisonment on Count III, with the sentences to run concur-
rently. This appeal followed.

 ANALYSIS
Appellant first argues that the trial court erred in denying his

motion for judgment of acquittal on the harassing a victim charge. An
appellate court reviews a trial court’s denial of such a motion de novo
to determine whether the evidence is legally sufficient to sustain a
conviction. Johnson v. State, 287 So. 3d 673, 676 (Fla. 1st DCA
2019). In doing so, the court must consider the evidence and all
reasonable inferences therefrom in a light most favorable to the State.
Id. In a case where the State submitted some direct evidence, the
denial of a motion for judgment of acquittal will be affirmed if it is
supported by competent, substantial evidence. Id.

In Count IV, the State charged Appellant with violating section
914.22(3), Florida Statutes (2017), which provides in part that
whoever “intentionally harasses another person and thereby hinders,
delays, prevents, or dissuades any person” from attending or testifying
in an official proceeding or cooperating in an official investigation
commits the crime of harassing a witness, victim, or informant.
Appellant argues that because the State’s evidence showed that he and
the victim engaged in consensual calls while he was incarcerated and
that the victim initiated some of the contacts, there was no proof of
harassment. In support of his argument, Appellant relies upon the
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definition of “harass” in section 784.048(1)(a), Florida Statutes,
which addresses stalking and defines “harass” as engaging in a
“course of conduct directed at a specific person which causes
substantial emotional distress to that person and serves no legitimate
purpose.” However, not only did defense counsel not rely upon that
specific definition below or argue that the State had to prove substan-
tial emotional distress, but also section 784.048 defines “harass,”
along with several other terms, with the qualifier “[a]s used in this
section.” The offense of harassing a victim is not included within the
stalking statute. As such, any argument on appeal about substantial
emotional distress is rejected. See State v. Currilly, 126 So. 3d 1244,
1246 (Fla. 1st DCA 2013) (noting that in order for an argument to be
cognizable on appeal, it must be the specific contention asserted as the
legal ground for the objection below); see also Medrano v. State, 199
So. 3d 413, 415 (Fla. 4th DCA 2016) (“[T]he definitions upon which
Appellant relies are not applicable to the grand theft statute because
those definitions are preceded by qualifying language limiting their
applicability to their respective chapters.”).

The term “harass” as it is used in section 914.22(3) has not been
defined by the Legislature. If a word is not defined in a statute, the
word should be given its plain and ordinary meaning, which may be
determined by reference to a dictionary definition. Robinson v. State,
205 So. 3d 584, 590 (Fla. 2016); see also Morton v. State, 988 So. 2d
698, 702 (Fla. 1st DCA 2008) (explaining that in the absence of an
internal definition in a statute, a court may consider the dictionary
definition of a word to ascertain its meaning in everyday usage). The
dictionary meaning of the term “harass” is to “exhaust, fatigue,” “to
annoy persistently,” or “to create an unpleasant or hostile situation . . .
by uninvited and unwelcome verbal or physical conduct.” Harass,
Merriam-Webster Online Dictionary, https://www.merriam-web-
ster.com/dictionary/harass (last visited Mar. 10, 2020). When con-
sidering this definition, there is no question that Appellant’s numerous
calls to the victim and the victim’s trial testimony showed that
Appellant repeatedly harassed her to change her story and to have the
charges dropped. Indeed, the victim eventually provided a sworn
statement requesting that the charges be dropped. She testified that she
was tired of Appellant’s requests and that she felt guilty and scared.
Based upon such, the trial court did not err in denying Appellant’s
motion for judgment of acquittal on the harassment charge.

Appellant next asserts that the trial court erred by denying his
peremptory strike on Juror No. 10, a white male. The State argues that
this argument was not preserved because defense counsel did not
renew her objection or argument before the jury was sworn. Gener-
ally, a party must renew an objection to a peremptory strike before
affirmatively accepting a jury. Smith v. State, 143 So. 3d 1194, 1196
(Fla. 1st DCA 2014). However, if a jury is sworn only minutes after
the initial objection, an explicit renewal of the objection is not
necessary. Id. In Smith, we determined that because the jury was
sworn only a matter of minutes after the objection to a peremptory
strike, the objection did not need to be renewed because it was not
reasonable to believe that defense counsel abandoned the objection.
Id.

Here, after denying defense counsel’s strike of Juror No. 10, the
trial court asked the defense whether the six jurors, including that
juror, was an acceptable jury, to which defense counsel stated, “Your
Honor, this is an acceptable jury to the defense.” When the court later
asked Appellant whether the six jurors and the one alternate were
acceptable to him, he replied, “Yes, ma’am.” After the prosecutor
asked that the jury not yet be sworn, defense counsel stated, “Your
Honor, we would ask the jury to be sworn.” After additional argument
by the State regarding its request and after the trial court elaborated on
a previous unrelated ruling at defense counsel’s request, the jury was
sworn in. Under these circumstances, we agree with the State that

defense counsel should have renewed her objection to Juror No. 10
sitting on the jury before the jury was sworn in.

With that said, even if the issue had been preserved for appeal, we
would reject Appellant’s argument on the merits. Parties are constitu-
tionally entitled to the assurance that peremptory challenges will not
be exercised in a manner that excludes members of discrete racial
groups. Collier v. State, 134 So. 3d 1042, 1043 (Fla. 1st DCA 2013).
The initial presumption is that peremptory juror challenges are
exercised in a nondiscriminatory manner. Id. As we have explained,
in Melbourne v. State, 679 So. 2d 759, 764 (Fla. 1996), the Florida
Supreme Court set forth three steps for a race-based challenge to a
peremptory strike. Collier, 134 So. 3d at 1043. Under the first step,
three sub-steps are required, with the first being that the objecting
party must make a timely objection on the ground that the strike is
based on race. Id. Second, the objecting party must show that the
prospective juror is a member of a distinct racial group. Id. Third, the
objecting party must request that the court ask the striking party its
reason for the strike. Id. Once these three steps are satisfied, the burden
shifts to the party seeking the strike to come forward with a race-
neutral explanation for such. Id. If the reason given is facially race-
neutral and the court believes, given all the circumstances surrounding
the strike, that the explanation is not pretext, the strike will be
sustained. Id. at 1044. In this last step, the court’s focus is on the
genuineness of the explanation, not its reasonableness. Id.

As Appellant acknowledges on appeal, we have characterized a
white male as being a member of a distinct racial group for purposes
of a Melbourne inquiry. See id. at 1043 (“Here the sub-steps of the first
initial step of Melbourne were fulfilled. First, the state asked for a
race-neutral reason for defense counsel’s peremptory strike. Next, the
court stated that the prospective juror was a white male.”). The Florida
Supreme Court has as well. See Curtis v. State, 685 So. 2d 1234, 1237
(Fla. 1996) (noting that the issue presented in the case was whether the
guidelines in Melbourne apply to a peremptory challenge that is
exercised against a white venireperson and holding that the guidelines
apply across the board to each prospective juror who is a member of
a distinct racial group and that the goal of the guidelines is the
elimination of racial discrimination in the exercise of peremptory
challenges). Appellant’s attempt to argue that these decisions were
wrongly decided is unavailing.

Appellant also argues that his reason for wanting to strike Juror No.
10—that he “simply did not like him from the responses that he
provided”—was a race-neutral explanation. However, the Florida
Supreme Court has held that a prosecutor’s statement that he did not
“particularly like” the prospective juror at issue and that he did not
“think he is going to be the kind of juror that I would like” was not a
race-neutral reason for a peremptory strike. See Nowell v. State, 998
So. 2d 597, 604 (Fla. 2008). The supreme court explained, “Florida
courts have consistently rejected a general feeling or ‘dislike’ of a
juror as a genuine race-neutral reason for exercising a peremptory
challenge.” Id. It further explained that “[t]his is especially so when
the proponent of the strike points to nothing in the record, such as
worrisome behavior or questionable answers given by the potential
juror during voir dire, which supports a general distaste for a particular
juror.” Id. As the trial court recognized in this case, defense counsel
did not point to anything in the record that supported Appellant’s
dislike of Juror No. 10. Based upon such, Appellant is not entitled to
reversal as to this issue.

In conclusion, we affirm Appellant’s judgment and sentences for
the reasons set forth herein.

AFFIRMED. (RAY, C.J., and OSTERHAUS, J., concur.)

*        *        *
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Criminal law—Vehicular homicide—No error in denying motion for
judgment of acquittal—The repeated instances of illegal as well as
reckless driving maneuvers within a short distance from and short time
before the fatal crash would permit a trier of fact to conclude death or
great bodily harm was foreseeable based on how defendant was driving

TARA ELIZABETH THRIFT, Appellant, v. STATE OF FLORIDA, Appellee. 1st
District. Case No. 1D19-998. April 9, 2020. On appeal from the Circuit Court for Duval
County. James Daniel, Judge. Counsel: Andy Thomas, Public Defender, and Victor
Holder, Assistant Public Defender, Tallahassee, for Appellant. Ashley Moody,
Attorney General, and Damaris E. Reynolds, Assistant Attorney General, Tallahassee,
for Appellee.

(PER CURIAM.) Tara Elizabeth Thrift appeals her judgment of
conviction for vehicular homicide. We affirm.

In the mid-morning of December 1, 2016, Thrift’s vehicle
accelerated through a busy intersection in Jacksonville. In doing so,
she sped through a red light and hit another vehicle stopped in a turn
lane. The eighteen-year-old driver of the vehicle struck by Thrift was
killed, and the seventeen-year-old passenger was very seriously
injured. Drugs and alcohol did not factor in the crash and neither did
road conditions or the weather. At trial, witnesses testified that very
shortly before the crash, Thrift was seen speeding, driving aggres-
sively by swerving and “cutting off” other cars, making repeated
illegal u-turns over concrete medians, and running a red light at
another intersection minutes before running a second red light at the
crash site. Intersection cameras also recorded Thrift running a red light
at a very busy intersection, nearly hitting an oncoming car, just
minutes before the fatal crash. Immediately before striking the
victim’s sedan, Thrift’s minivan was seen stopped on the right
shoulder of the roadway just outside the intersection were the victims’
vehicle was stopped. The minivan’s hazard lights were activated. 
Thrift then was seen to suddenly accelerate straight through the
intersection. The brake lights of Thrift’s vehicle were not activated.
Besides the testimony of the eyewitnesses to Thrift’s driving, the jury
was also presented with still photographs and videos of Thrift’s van
just before the crash taken from intersection cameras. The jury was
also presented video recordings of the crash itself.

In moving for a judgment of acquittal, Thrift argued the State had
not proved she acted willfully or wantonly. The trial court denied
Thrift’s motion explaining that, when considering the evidence in a
light favorable to the prosecution, a fact question was presented as to
whether Thrift’s conduct evidenced “a conscious and intentional
indifference to consequences and knowledge that damage is likely to
be done to persons or property.”

In reviewing a motion for judgment of acquittal, a de novo standard
of review applies. See Pagan v. State, 830 So. 2d 792, 803 (Fla. 2002)
(citing Tibbs v. State, 397 So. 2d 1120 (Fla. 1981)); see also Dunn v.
State, 206 So. 3d 802, 804 (Fla. 1st DCA 2016). An appellate court
will not generally reverse a conviction supported by competent,
substantial evidence. Pagan, 830 So. 2d at 803; Donaldson v. State,
722 So. 2d 177, 182 (Fla. 1998). If, after viewing the evidence in the
light most favorable to the State, a rational trier of fact could find the
existence of the elements of the crime beyond a reasonable doubt,
sufficient evidence exists to sustain a conviction. Pagan, 830 So. 2d
at 803; Dunn, 206 So. 3d at 804.

The offense of vehicular homicide is the killing of a human being
“caused by the operation of a motor vehicle by another in a reckless
manner likely to cause the death of, or great bodily harm to, another.”
§ 782.071, Fla. Stat. (2016). “The degree of culpability required for
vehicular homicide is less than the level of culpable negligence
necessary to prove manslaughter, but more than a mere failure to use
ordinary care.” Santisteban v. State, 72 So. 3d 187, 195 (Fla. 4th DCA
2011) (citing McCreary v. State, 371 So. 2d 1024, 1026 (Fla. 1979)).
Vehicular homicide cannot be proven without also proving the
elements of reckless driving, which requires proof of a “willful or

wanton disregard for the safety of persons or property.” State v. Del
Rio, 854 So. 2d 692, 693 (Fla. 2d DCA 2003); see § 316.192(1), Fla.
Stat (2016). In a vehicular homicide case, the “focus is on the actions
of the defendant and, considering the circumstances, whether it was
reasonably foreseeable that death or great bodily harm could result.”
State v. Gensler, 929 So. 2d 27, 30 (Fla. 3d DCA 2006) (citing D.E. v.
State, 904 So. 2d 558, 562 (Fla. 5th DCA 2005)).

We have not been persuaded that the trial court erred in denying the
motion for a judgment of acquittal. The repeated instances of illegal
as well as reckless driving maneuvers within a short distance from and
short time before the crash would permit a trier of fact to conclude
death or great bodily harm was foreseeable based on how Thrift was
driving.

AFFIRMED. (ROBERTS, ROWE, and BILBREY, JJ., concur.)

*        *        *

Dissolution of marriage—Equitable distribution—Alimony—Attor-
ney’s fees—Appeals—Challenge to the sufficiency of the findings of
fact on statutory factors for equitable distribution and alimony were
not preserved for appellate review—Even if issues had been preserved
former husband failed to establish a lack of evidence to support court’s
findings or any harmful error in the omission of child-related factors
where no children were born of the marriage—No abuse of discretion
in accepting one expert opinion over another—Court cannot address
apparent discrepancy in valuation dates contained on the face of the
final judgment where issue was not properly preserved—Trial court’s
ruling that former wife was entitled to attorney’s fees is a non-final,
non-appealable provision of final judgment where jurisdiction was
reserved to determine the amount of fees

VANCE G. RUSSELL, Former Husband, Appellant, v. ANDREA M. RUSSELL,
Former Wife, Appellee. 1st District. Case No. 1D19-364. April 9, 2020. On appeal from
the Circuit Court for Walton County. Jeffrey E. Lewis, Judge. Counsel: Daniel W.
Uhlfelder, Santa Rosa Beach, for Appellant. No appearance for Appellee.

(PER CURIAM.) Appellant Vance Russell, the former husband,
appeals the final judgment of dissolution of marriage on several
grounds. We affirm in part and dismiss in part.

The parties were married for a little over twelve years at the time
the petition for dissolution of marriage was filed by Appellee. The
final judgment equitably distributed the marital property, awarded
Appellee durational alimony for ten years, and directed that the
Appellee was entitled to an award of attorney’s fees but reserved
jurisdiction to set the amount. Here, Appellant challenges the
sufficiency of the findings of fact on the statutory factors for equitable
distribution and alimony, but those claims are unpreserved for review.
See Mize v. Mize, 45 So. 3d 49 (Fla. 1st DCA 2010); Owens v. Owens,
973 So. 2d 1169 (Fla. 1st DCA 2007).

The final judgment included the trial court’s detailed findings on
each of the factors listed in section 61.08(2), Florida Statutes (2015),
regarding alimony. And although the court’s findings under section
61.075(1), Florida Statutes (2015), to support its equitable distribution
scheme are not listed discretely in alphabetical order, the only factors
not found in the text of the judgment are inapplicable to the facts of
this case. No children are involved, there were no allegations that one
party interrupted his or her personal career or education to contribute
to the career or education of the other, and the parties never lived
together in Florida in a marital home. See § 61.075(1)(d), (1)(e),
(1)(h), Fla. Stat. Even if these issues had been properly preserved,
Appellant failed to establish a lack of evidence to support the court’s
findings or any harmful error in the omission of child-related factors
where no children were born of the marriage. See, e.g., Brock v. Brock,
229 So. 3d 425 (Fla. 1st DCA 2017); Mize, 45 So. 3d at 49.

Appellant also challenges the trial court’s admission of evidence
and determinations of the weight and credibility of the respective
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expert witnesses and their reports. But no abuse of the trial court’s
discretion is shown in accepting one expert opinion over another. See
Kearney v. Kearney, 129 So. 3d 381, 391 (Fla. 1st DCA 2013).

Next, there is an apparent discrepancy on the face of the final
judgment between the court’s recognition of the filing date as the
proper valuation date for the marital personal property and the
different dates used for valuation in the equitable distribution scheme
attached and incorporated into the final judgment. In paragraph 7.a. of
the final judgment, the filing date is presumed to be the valuation date
for marital assets. But the financial report adopted and incorporated
into the final judgment uses various valuation dates for the parties’
cash, investment, and retirement accounts. Like the claim of insuffi-
cient factual findings discussed above, our cases on preservation
preclude us from addressing the apparent discrepancy in valuation
dates. As we stated in Williams v. Williams, 152 So. 3d 702, 704 (Fla.
1st DCA 2014), “[W]here an error by the court appears for the first
time on the face of a final order, a party must alert the court of the error
via a motion for rehearing or some other appropriate motion in order
to preserve it for appeal.” See also Eaton v. Eaton, 2020 WL 1329673
(Fla. 1st DCA Mar. 20, 2020); Smith v. Smith, 273 So. 3d 1168, 1171
(Fla. 1st DCA 2019). Since this issue was not preserved, we must
affirm.

Finally, Appellant’s challenge to the ruling that the former wife is
entitled to attorney’s fees under section 61.16, Florida Statutes (2015),
but reserving jurisdiction to determine the amount of fees, is dis-
missed. That ruling is a non-final, non-appealable provision in the
final judgment. McGee v. McGee, 264 So. 3d 1087, 1089 (Fla. 1st
DCA 2019).

AFFIRMED in part and DISMISSED in part. (ROBERTS,
ROWE, and BILBREY, JJ., concur.)

*        *        *

JOHNNIE L. LYONS, JR., Appellant, v. STATE OF FLORIDA, Appellee. 1st District.
Case No. 1D19-2136. April 9, 2020. On appeal from the Circuit Court for Escambia
County. Lacey Powell Clark, Judge. Counsel: Andy Thomas, Public Defender, and
Victor Holder, Assistant Public Defender, Tallahassee, for Appellant. Ashley Moody,
Attorney General, and David Welch, Assistant Attorney General, Tallahassee, for
Appellee.

(PER CURIAM.) Appellant, Johnnie L. Lyons, Jr., appeals his
conviction and sentence for possession of a firearm by a convicted
felon. We affirm the conviction without further comment. As for
Appellant’s sentence, he concedes that his arguments have previously
been rejected. See Tillman v. State, 609 So. 2d 1295, 1298 (Fla. 1992)
(rejecting the argument that a habitual felony offender (“HFO”)
sentence violates the constitutional protection against double jeopardy
and noting that an HFO sentence does not create a new substantive
offense, but merely prescribes a longer sentence for the subsequent
offenses which triggers the operation of the HFO statute); see also
Dinkens v. State, 976 So. 2d 660, 662 (Fla. 1st DCA 2008) (explaining
that the argument that the findings in support of an HFO designation
must be made by a jury has been repeatedly rejected by Florida courts
and stating that “the habitual felony offender statute is based solely on
prior convictions and therefore does not require a jury determination”
pursuant to Apprendi v. New Jersey, 530 U.S. 466 (2000)). As such,
we affirm Appellant’s sentence as well.

AFFIRMED. (LEWIS, ROWE, and JAY, JJ., concur.)

*        *        *

REGINALD DAUNTE’ DAVIS, Appellant, v. STATE OF FLORIDA, Appellee. 1st
District. Case No. 1D19-2544. April 9, 2020. On appeal from the Circuit Court for
Alachua County. Phillip A. Pena, Judge. Counsel: Andy Thomas, Public Defender, and
Lori A. Willner, Assistant Public Defender, Tallahassee, for Appellant. Ashley Moody,
Attorney General, Tallahassee, for Appellee.

(PER CURIAM.) AFFIRMED. See State v. Meachum, 196 So. 3d
496, 497-98 (Fla. 1st DCA 2016) (an appellate court reviews an order

on a motion to suppress to determine whether the trial court applied
the correct law and whether the court’s findings of fact were supported
by competent, substantial evidence). (RAY, C.J., and ROWE and
TANENBAUM, JJ., concur.)

*        *        *

DEONDREA HUDSON, Appellant, v. STATE OF FLORIDA, Appellee. 1st District.
Case No. 1D18-2604. April 9, 2020. On appeal from the Circuit Court for Leon County.
Martin A. Fitzpatrick, Judge. Counsel: Andy Thomas, Public Defender, and Victor
Holder, Assistant Public Defender, Tallahassee, for Appellant. Ashley Moody,
Attorney General, and Benjamin L. Hoffman, Assistant Attorney General, Tallahassee,
for Appellee.

(PER CURIAM.) AFFIRMED. See Asay v. State, 580 So. 2d 610, 612
(Fla. 1991) (“Premeditation is a fully formed conscious purpose to kill
that may be formed in a moment and need only exist for such time as
will allow the accused to be conscious of the nature of the act he is
about to commit and the probable result of that act.”). See also Ford
v. State, 267 So. 3d 1070 (Fla. 1st DCA 2019); Morales v. State, 170
So. 3d 63 (Fla. 1st DCA 2015). (ROBERTS, BILBREY, and
WINOKUR, JJ., concur.)

*        *        *

JANICE L. ISHERWOOD, Appellant, v. U.S. BANK NATIONAL ASSOCIATION,
etc., Appellee. 3rd District. Case Nos. 3D19-0481 & 3D19-1302. L.T. Case No. 17-
0524-K. April 8, 2020. Appeals from the Circuit Court for Monroe County, Timothy
J. Koenig, Judge. Counsel: Mandel Law Group, P.A., and Roberta G. Mandel, for
appellant. SHD Legal Group P.A., and Adam Diaz, and Roy A. Diaz (Ft. Lauderdale),
for appellee.

(Before FERNANDEZ, LINDSEY, and LOBREE, JJ.)

(PER CURIAM.) Affirmed. See HSBC Bank USA, Nat’l Ass’n v. Buset, 241 So. 3d 882
(Fla. 3d DCA 2018).

*        *        *

JOHNATHAN NEROY MORRIS, Appellant, v. THE STATE OF FLORIDA,
Appellee. 3rd District. Case No. 3D19-2295. L.T. Case No. 19-19929. Opinion filed
April 8, 2020. An Appeal from the Circuit Court for Miami-Dade County, John
Schlesinger, Judge. Counsel: Carlos J. Martinez, Public Defender, and Deborah Prager,
Assistant Public Defender, for appellant. Ashley Moody, Attorney General, and Brian
H. Zack, Assistant Attorney General, for appellee.

(Before EMAS, C.J., and LINDSEY and LOBREE, JJ.)

(PER CURIAM.) Affirmed. See Twine v. State, 188 So. 3d 44, 45 (Fla. 3d DCA 2016);
Gems v. State, 188 So. 3d 42 (Fla. 3d DCA 2016).

*        *        *

COSTADARYLL HUGHLEY, Appellant, v. STATE OF FLORIDA, Appellee. 5th
District. Case No. 5D20-510. Opinion filed April 7, 2020. 3.800 Appeal from the
Circuit Court for Orange County, Denise Beamer, Judge. Counsel: Costadaryll
Hughley, Mayo, pro se. No Appearance for Appellee.

(PER CURIAM.) Affirmed. See Debuisson v. State, 947 So. 2d 531,
531 (Fla. 3d DCA 2006) (“A vindictive sentence claim must be raised
in a Rule 3.850 motion, not in a Rule 3.800 motion.”) (citations
omitted). (EVANDER, C.J., EDWARDS, and SASSO, JJ., concur.)

*        *        *

EMMA JEAN DANFORD, Appellant, v. FLAGSTAR BANK, FSB, Appellee. 4th
District. Case No. 4D19-398. April 8, 2020. Appeal from the Circuit Court for the
Fifteenth Judicial Circuit, Palm Beach County; James Nutt, Judge; L.T. Case No.
502015CA003564. Counsel: Michael McCormick, Jr., and Kendrick Almaguer of The
Ticktin Law Group, Deerfield Beach, for appellant. Adam A. Diaz of SHD Legal
Group, P.A., Fort Lauderdale, for appellee.

(PER CURIAM.) Affirmed. Sill v. JPMorgan Chase Bank, Nat’l Ass’n, 182 So. 3d 851
(Fla. 4th DCA 2016). (GROSS, MAY and GERBER, JJ., concur.)

*        *        *
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