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THE SUPREME COURT OF FLORIDA
   Summary of selected opinions reported in the Supreme Court Opinions section of this issue.

! CRIMINAL LAW—DEATH PENALTY—POST CONVICTION RELIEF—NEWLY DISCOVERED EVIDENCE. The
Court found that the defendant was not entitled to relief on his postconviction claim which alleged newly discovered evidence
of a codefendant’s release from prison on parole, despite the jury being told at defendant’s penalty phase that the codefendant
would serve a life sentence for his role in the murder. Even if allegation was factually accurate, the fact that the codefendant
was eligible for parole was known for decades and codefendant’s actual release on parole was not relevant to jury’s
assessment of the sentence defendant should receive. ARCHER v. STATE. Opinion Filed April 23, 2020. Full Opinion at Supreme
Court Opinions Section, page 127a. 
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INDEX TO OPINIONS
Subject matter index to opinions reported in this issue.

ADMINISTRATIVE LAW
Agency for Health Care Administration—Medicaid—Lien—Settlement

with third-party tortfeasor—Reduction of lien—Attorney's fees and
costs incurred in underlying litigation—Reduction not requested
1DCA 923d

Agency for Health Care Administration—Medicaid—Lien—Settlement
with third-party tortfeasor—Reduction of lien—Pro rata allocation—
Methodology—Objection—Waiver 1DCA 923d

Charter schools—Termination—Attorney's fees—Prevailing party—
Statutory amendment—Applicability—Operative date 4DCA 859a

Charter schools—Termination—Attorney's fees—Prevailing party—
Statutory amendment—Retroactive application 4DCA 859a

Child support—Hearing—Notice 4DCA 852b
Department of Children and Family Services—Disability application—

Denial—Applicant having been denied disability through Social
Security Administration within the year 3DCA 897a

Department of Health—Licensing—Medical marijuana treatment
centers—Agency violating its constitutional duty to grant licenses—
Remedy 1DCA 925a

Department of Health—Licensing—Medical marijuana treatment
centers—Claim that applicants were entitled to issuance of license due
to agency violating its constitutional duty to grant licenses—
Jurisdiction 1DCA 925a

Department of Health—Licensing—Medical marijuana treatment
centers—Default licensure—Entitlement 1DCA 925a

Hearings—Child support—Notice 4DCA 852b
Licensing—Medical marijuana treatment centers—Agency violating its

constitutional duty to grant licenses—Remedy 1DCA 925a
Licensing—Medical marijuana treatment centers—Claim that applicants

were entitled to issuance of license due to agency violating its
constitutional duty to grant licenses—Jurisdiction 1DCA 925a

Licensing—Medical marijuana treatment centers—Default licensure—
Entitlement 1DCA 925a

Medicaid—Disability application—Denial—Applicant having been
denied disability through Social Security Administration within the
year 3DCA 897a

Medicaid—Lien—Settlement with third-party tortfeasor—Reduction of
lien—Attorney's fees and costs incurred in underlying litigation—
Reduction not requested 1DCA 923d

Medicaid—Lien—Settlement with third-party tortfeasor—Reduction of
lien—Pro rata allocation—Methodology—Objection—Waiver 1DCA
923d

AGENCY
Municipal corporations—Sovereign immunity—Determination of

agency—Contracts—Right to control—Conflicting provisions 1DCA
931a

Municipal corporations—Sovereign immunity—Determination of
agency—Essential government functions test—Applicability 1DCA
931a

Sovereign immunity—Agents of municipal corporations—Determination
of agency—Contracts—Right to control—Conflicting provisions
1DCA 931a

Sovereign immunity—Agents of municipal corporations—Determination
of agency—Essential government functions test—Applicability
1DCA 931a

ANTITRUST
Mortgages—Refinancing—Sublease—Mortgagee preventing refinancing

of sublessee's mortgage 1DCA 891a

APPEALS
Certiorari—Discovery orders—Denial of motion to compel depositions

of allegedly material witnesses—Good cause—Absence of finding—
Irreparable harm—Denial without prejudice 2DCA 843b

APPEALS (continued)
Certiorari—Discovery orders—Denial of motion to compel depositions

of allegedly material witnesses—Materiality—Failure to address—
Irreparable harm—Denial without prejudice 2DCA 843b

Certiorari—Discovery orders—Dismissal of petition—Failure to establish
irreparable harm 3DCA 879a

Certiorari—Discovery orders—Premature petition—Absence of ruling on
motion 2DCA 904a

Certiorari—Dissolution of marriage—Attorney's fees—Discovery—
Order compelling discovery of financial information for purposes of
determining spouse's entitlement to fees incurred in connection with
spouse's motion to set aside—Absence of ruling on motion 2DCA
904a

Certiorari—Order which followed district court's existing precedent
3DCA 870d

Child custody—Relocation with child to foreign state—Magistrate's
determination—Absence of final order of relocation 3DCA 881a

Criminal—see, CRIMINAL LAW—Appeals 
Discovery orders—Certiorari—Dismissal of petition—Failure to establish

irreparable harm 3DCA 879a
Discovery orders—Certiorari—Premature petition—Absence of ruling on

motion 2DCA 904a
Discovery orders—Denial of motion to compel depositions of allegedly

material witnesses—Good cause—Absence of finding—Certiorari—
Irreparable harm—Denial without prejudice 2DCA 843b

Discovery orders—Denial of motion to compel depositions of allegedly
material witnesses—Materiality—Failure to address—Certiorari—
Irreparable harm—Denial without prejudice 2DCA 843b

Dismissal of claim—Jurisdiction—Interrelated counts pending in trial
court 3DCA 881b

Dissolution of marriage—Attorney's fees—Discovery—Order compelling
discovery of financial information for purposes of determining
spouse's entitlement to fees incurred in connection with spouse's
motion to set aside—Absence of ruling on motion—Certiorari 2DCA
904a

Jurisdiction—Dismissal of claim—Interrelated counts pending in trial
court 3DCA 881b

ATTORNEY'S FEES
Administrative proceedings—Charter schools—Termination—Prevailing

party—Statutory amendment—Applicability—Operative date 4DCA
859a

Administrative proceedings—Charter schools—Termination—Prevailing
party—Statutory amendment—Retroactive application 4DCA 859a

Paternity—Temporary fees—Waiver—Mediated settlement agreement
waiving entitlement to temporary fees—Ambiguity 2DCA 907b

Paternity—Temporary fees—Waiver—Mediated settlement agreement
waiving entitlement to temporary fees—Final judgment not entered
2DCA 907b

Prevailing party—Administrative proceedings—Charter schools—
Termination—Statutory amendment—Applicability—Operative date
4DCA 859a

Prevailing party—Administrative proceedings—Charter schools—
Termination—Statutory amendment—Retroactive application 4DCA
859a

CHILD CUSTODY
Relocation with child to foreign state—Magistrate's determination—

Appeals—Absence of final order of relocation 3DCA 881a

CHILD SUPPORT
Administrative order—Hearing—Notice 4DCA 852b
Dismissal—Jurisdiction—Dismissal with prejudice entered after case

voluntarily dismissed by Department of Revenue 5DCA 920a
Jurisdiction—Dismissal—Dismissal with prejudice entered after case

voluntarily dismissed by Department of Revenue 5DCA 920a
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CIVIL PROCEDURE
Costs—Motion—Supporting affidavit—Necessity 4DCA 852a
Costs—Motion—Verification—Necessity 4DCA 852a

CONSTITUTIONAL LAW
Victims' rights—Marsy's law—Failure to recognize rights afforded by

law—Remedy 1DCA 927a
Victims' rights—Marsy's law—Implementation and enforcement of

victims' rights—Absence of procedures 1DCA 927a
Victims' rights—Marsy's law—Notices of appearance and discovery

motions demanding specific party status rights and privileges—
Striking 1DCA 927a

COSTS
Motion—Supporting affidavit—Necessity 4DCA 852a
Motion—Verification—Necessity 4DCA 852a

CRIMINAL LAW
Acquittal—Judgment of—Possession of firearm by convicted felon—

Necessity to possess firearm—Self defense—Conflicting evidence
1DCA 885a

Appeals—Evidence—Murder by drug distribution—Text messages—
Text message from upstream dealer asking victim if he wanted more
drugs after defendant's sale was complete—Exclusion of evidence—
Preservation of issue 1DCA 934a

Appeals—Public defenders—Fees—Failure to strike fee from cost
judgment after finding that fee was not orally pronounced—Absence
of transcript 5DCA 917a

Armed robbery—Evidence—Character of defendant—History of or
propensity for violence—Testimony by federal special deputy marshal
describing purpose of task force which assisted in apprehending
defendant as looking at "large violent offenders" 1DCA 932a

Arrest—Speedy trial—Determination of whether arrest has occurred for
speedy trial purposes—Considerations 4DCA 854a

Competency of defendant—Order—Written 4DCA 864a; 5DCA 922c
Computer-related crimes—Traveling to meet minor—Use of computer

services to seduce, solicit, lure, or entice minor into committing illegal
act—Separate convictions—Double jeopardy—Post conviction
relief—Negotiated plea 1DCA 888a

Computer-related crimes—Use of computer services to seduce, solicit,
lure, or entice minor into committing illegal act—Traveling to meet
minor—Separate convictions—Double jeopardy—Post conviction
relief—Negotiated plea 1DCA 888a

Conspiracy to traffic in cocaine—Sentencing—Mandatory minimum—
Defects in information—No amount of cocaine alleged in conspiracy
count of information 2DCA 905a

Costs—Costs associated with traffic offenses—Defendant not charged
with traffic offense 5DCA 921a; 5DCA 922b

Costs—Investigative—Absence of request 5DCA 918b; 5DCA 921b;
5DCA 922d

Costs—Prosecution costs—Excess of statutory minimum—Duplicative
costs 5DCA 918b

Counsel—Appointed—Discharge—Ryce Act civil commitment
proceedings—Inquiry—Failure to conduct 2DCA 910a

Counsel—Ineffectiveness—Counsel representing defendant despite
attorney requesting withdrawal due to defendant's threats against
counsel 1DCA 882a

Counsel—Withdrawal—Conflict of interest—Denial of motion—Conflict
created by defendant's own disrespectful and disorderly behavior
1DCA 882a

Discovery—State's failure to comply—Late disclosure of witness—
Hearing—Adequacy 3DCA 896a

Dismissal—Threat to kill or do bodily injury—Written—Defendant
posting photo of himself on social media with caption "On my way!
School shooter." 4DCA 853a

Double jeopardy—Fleeing or eluding causing serious bodily injury or
death—Vehicular homicide—Separate convictions—Single homicide
rule 4DCA 850a

CRIMINAL LAW (continued)
Double jeopardy—Single homicide rule 4DCA 850a
Double jeopardy—Traveling to meet minor—Use of computer services to

seduce, solicit, lure, or entice minor into committing illegal act—
Separate convictions—Post conviction relief—Negotiated plea 1DCA
888a

Double jeopardy—Use of computer services to seduce, solicit, lure, or
entice minor into committing illegal act—Traveling to meet minor—
Separate convictions—Post conviction relief—Negotiated plea 1DCA
888a

Double jeopardy—Vehicular homicide—Fleeing or eluding causing
serious bodily injury or death—Separate convictions—Single
homicide rule 4DCA 850a

Evidence—Bolstering of witness—Investigating officer's testimony that
he found confidential informant reliable in the past—New trial 4DCA
866a

Evidence—Character of defendant—History of or propensity for
violence—Testimony by federal special deputy marshal describing
purpose of task force which assisted in apprehending defendant as
looking at "large violent offenders" 1DCA 932a

Evidence—Collateral crimes—Evidence that victim's minor child had
observed defendant pointing gun at victim's head in a threatening
manner 1DCA 895a

Evidence—Hearsay—Testimony regarding non-testifying witness's
description of perpetrator 4DCA 863a

Evidence—Hearsay—Text messages—Text message from victim to third
party indicating victim's approval of drugs defendant had sold 1DCA
934a

Evidence—Murder by drug distribution—Evidence that defendant merely
passed drugs from actual-source dealer to victim and passed money
from victim to actual-source dealer—Exclusion of evidence 1DCA
934a

Evidence—Murder by drug distribution—Text messages—Text message
from upstream dealer asking victim if he wanted more drugs after
defendant's sale was complete—Exclusion of evidence—Appeals—
Preservation of issue 1DCA 934a

Evidence—Murder by drug distribution—Text messages—Text message
from victim to third party indicating victim's approval of drugs
defendant had sold—Hearsay 1DCA 934a

Evidence—Newly discovered—Post conviction relief—Sentencing—
Death penalty—Codefendant's release from prison despite penalty-
phase jury being told he would serve a life sentence SCO 127a

Evidence—Other crimes, wrongs, or acts—Evidence that victim's minor
child had observed defendant pointing gun at victim's head in a
threatening manner 1DCA 895a

Fleeing or eluding—Serious bodily injury or death—Vehicular
homicide—Separate convictions—Single homicide rule—Double
jeopardy 4DCA 850a

Immunity—Stand Your Ground law—Home protection—Exceptions—
Furtherance of criminal activity—Knowledge that family member had
committed act of prostitution in room of defendant's home 5DCA 911b

Information—Defects—Sentencing—Mandatory minimum—Grounds
for imposition of mandatory minimum sentence alleged in separate
count of information 2DCA 905a

Insanity—Competency of defendant—Order—Written 4DCA 864a;
5DCA 922c

Jurisdiction—Post conviction relief—Appeal of prior motion pending
5DCA 922a

Jury—Voir dire—Improper comments—Trial court's comment that rules
of evidence allowed only the most reliable type of evidence to be
considered by jurors 4DCA 866a

Juveniles—see, JUVENILES 
Murder—Drug distribution—Evidence—Evidence that defendant merely

passed drugs from actual-source dealer to victim and passed money
from victim to actual-source dealer—Exclusion of evidence 1DCA
934a
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CRIMINAL LAW (continued)
Murder—Drug distribution—Evidence—Hearsay—Text messages—

Text message from victim to third party indicating victim's approval
of drugs defendant had sold 1DCA 934a

Murder—Drug distribution—Evidence—Text messages—Text message
from upstream dealer asking victim if he wanted more drugs after
defendant's sale was complete—Exclusion of evidence—Appeals—
Preservation of issue 1DCA 934a

Murder—Evidence—Collateral crimes—Evidence that victim's minor
child had observed defendant pointing gun at victim's head in a
threatening manner 1DCA 895a

Murder—Second degree—Evidence—Hearsay—Testimony regarding
non-testifying witness's description of shooter 4DCA 863a

Murder—Sentencing—Death penalty—see, Sentencing—Death penalty 
Murder by drug distribution—Evidence—Evidence that defendant merely

passed drugs from actual-source dealer to victim and passed money
from victim to actual-source dealer—Exclusion of evidence 1DCA
934a

Murder by drug distribution—Evidence—Hearsay—Text messages—
Text message from victim to third party indicating victim's approval
of drugs defendant had sold 1DCA 934a

Murder by drug distribution—Evidence—Text messages—Text message
from upstream dealer asking victim if he wanted more drugs after
defendant's sale was complete—Exclusion of evidence—Appeals—
Preservation of issue 1DCA 934a

Possession of controlled substance with intent to sell or deliver—
Evidence—Bolstering of witness—Investigating officer's testimony
that he found confidential informant reliable in the past—New trial
4DCA 866a

Possession of firearm by convicted felon—Judgment of acquittal—
Necessity to possess firearm—Self defense—Conflicting evidence
1DCA 885a

Post conviction relief—Amendment of motion—Belated amended motion
and/or supplemental claims—Timeliness of motion—Mailbox rule
2DCA 848b

Post conviction relief—Double jeopardy—Separate convictions and
sentences for using a computer service to solicit a minor and traveling
to meet minor—Denial of relief—Negotiated plea 1DCA 888a

Post conviction relief—Jurisdiction—Appeal of prior motion pending
5DCA 922a

Post conviction relief—Newly discovered evidence—Sentencing—Death
penalty—Codefendant's release from prison despite penalty-phase jury
being told he would serve a life sentence SCO 127a

Post conviction relief—Sentencing—Credit for time served—Jail time—
Foreign jails 1DCA 894a

Post conviction relief—Sentencing—Death penalty—Newly discovered
evidence—Codefendant's release from prison despite penalty-phase
jury being told he would serve a life sentence SCO 127a

Post conviction relief—Sentencing—Death penalty—Procedural bar SCO
127a

Post conviction relief—Sentencing—Death penalty—Procedural bar—
Issues previously raised SCO 127a

Post conviction relief—Sentencing—Offense committed by juvenile—
Life imprisonment—Parole-eligible sentence 2DCA 847a

Pro se filings—Prohibition 1DCA 894b
Probation—Revocation—Change of residence without probation officer's

consent—Sufficiency of evidence 5DCA 918a
Probation—Revocation—Costs—Failure to pay supervision costs—

Ability to pay 4DCA 851a
Probation—Revocation—Evidence 4DCA 851a
Probation—Revocation—Failure to attend and complete substance abuse

and anger management counseling 3DCA 896a
Prohibition—Stand Your Ground law—Immunity—Home protection—

Exceptions—Furtherance of criminal activity—Knowledge that
family member had committed act of prostitution in room of
defendant's home 5DCA 911b

CRIMINAL LAW (continued)
Public defenders—Fees—Excess of statutory minimum—Duplicative

costs 5DCA 918b
Public defenders—Fees—Failure to strike fee from cost judgment after

finding that fee was not orally pronounced—Appeals—Absence of
transcript 5DCA 917a

Reckless driving—Serious bodily injury—Recklessness—Sufficiency of
evidence 2DCA 898b

Second degree murder—Evidence—Hearsay—Testimony regarding non-
testifying witness's description of shooter 4DCA 863a

Self-defense—Stand Your Ground law—Immunity—Home protection—
Exceptions—Furtherance of criminal activity—Knowledge that
family member had committed act of prostitution in room of
defendant's home 5DCA 911b

Sentencing—Credit for time served—Jail time—Correction—Reduction
of credit post-sentencing—Authority 5DCA 914a

Sentencing—Credit for time served—Jail time—Foreign jails—Post
conviction relief 1DCA 894a

Sentencing—Credit for time served—Prison time—Correction—
Reduction of credit post-sentencing—Authority 5DCA 914a

Sentencing—Death penalty—Constitutionality—U.S. Supreme Court
decision in Hurst v. Florida—Aggravating factors—Findings SCO
127a

Sentencing—Death penalty—Constitutionality—U.S. Supreme Court
decision in Hurst v. Florida—Elements of "capital murder" SCO 127a

Sentencing—Death penalty—Post conviction relief—Newly discovered
evidence—Codefendant's release from prison despite penalty-phase
jury being told he would serve a life sentence SCO 127a

Sentencing—Death penalty—Post conviction relief—Procedural bar SCO
127a

Sentencing—Death penalty—Post conviction relief—Procedural bar—
Issues previously raised SCO 127a

Sentencing—Mandatory minimum—Defects in information—Grounds
for imposition of mandatory minimum sentence alleged in separate
count of information 2DCA 905a

Sentencing—Mandatory minimum—Prison Releasee Reoffender Act—
Oral pronouncement—Ambiguity—Intention of trial court 1DCA
931b

Sentencing—Offense committed by juvenile—Life imprisonment—
Parole-eligible sentence 2DCA 847a

Sentencing—Prison Releasee Reoffender Act—Mandatory minimum—
Oral pronouncement—Ambiguity—Intention of trial court 1DCA
931b

Sexual offenders—Failure to register—Dismissal—Defendant not
qualifying as sexual offender—Defendant released from incarceration
but not from fine which was part of sanction for underlying conviction
2DCA 841a

Sexual offenders—Qualification as sex offender—Release from sanction
imposed for qualifying conviction—Release from incarceration but
not from fine which was part of sanction for underlying conviction
2DCA 841a

Sexual offenders—Reporting and registration requirements—
Applicability—Release from sanction imposed for qualifying
conviction—Release from incarceration but not from fine which was
part of sanction for underlying conviction 2DCA 841a

Shooting at, within, or into building—Evidence—Character of
defendant—History of or propensity for violence—Testimony by
federal special deputy marshal describing purpose of task force which
assisted in apprehending defendant as looking at "large violent
offenders" 1DCA 932a

Speedy trial—Commencement of period—Arrest—Determination of
whether arrest has occurred for speedy trial purposes—Considerations
4DCA 854a

Speedy trial—Discharge—Failure to bring defendant to trial within
recapture period—Exceptions to discharge—Inquiry by judge—
Mandatory 4DCA 861a
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CRIMINAL LAW (continued)
Speedy trial—Discharge—Failure to bring defendant to trial within

recapture period—Exceptions to discharge—Unavailability for trial
4DCA 861a

Stand Your Ground law—Immunity—Home protection—Exceptions—
Furtherance of criminal activity—Knowledge that family member had
committed act of prostitution in room of defendant's home 5DCA 911b

Threat of death or bodily injury—Written—Dismissal—Defendant
posting photo of himself on social media with caption "On my way!
School shooter." 4DCA 853a

Traveling to meet minor—Use of computer services to seduce, solicit,
lure, or entice minor into committing illegal act—Separate
convictions—Double jeopardy—Post conviction relief—Negotiated
plea 1DCA 888a

Use of computer services to seduce, solicit, lure, or entice minor into
committing illegal act—Traveling to meet minor—Separate
convictions—Double jeopardy—Post conviction relief—Negotiated
plea 1DCA 888a

Vehicular homicide—Fleeing or eluding causing serious bodily injury or
death—Separate convictions—Single homicide rule—Double
jeopardy 4DCA 850a

Vehicular homicide—Recklessness—Sufficiency of evidence 2DCA
898b

Victims' rights—Marsy's law—Failure to recognize rights afforded by
law—Remedy 1DCA 927a

Victims' rights—Marsy's law—Implementation and enforcement of
victims' rights—Absence of procedures 1DCA 927a

Victims' rights—Marsy's law—Notices of appearance and discovery
motions demanding specific party status rights and privileges—
Striking 1DCA 927a

Voir dire—Improper comments—Trial court's comment that rules of
evidence allowed only the most reliable type of evidence to be
considered by jurors 4DCA 866a

DECLARATORY JUDGMENTS
Insurance—Rights and remedies under election to repair provision of

policy 3DCA 879b
Real property—Leases—Commercial—Foreclosure of sublessee's

mortgage—Right of redemption—Master lessee—Certificate of title
issued 1DCA 891a

Real property—Leases—Commercial—Foreclosure of sublessee's
mortgage—Right of redemption—Master lessee—Sublease mirroring
master lease and authorizing sublessee to enter mortgage 1DCA 891a

Real property—Leases—Commercial—Foreclosure of sublessee's
mortgage—Right of redemption—Sublessee—Failure to assert claim
in foreclosure appeal 1DCA 891a

Real property—Leases—Commercial—Foreclosure of sublessee's
mortgage—Right of redemption—Sublessee—Sublease mirroring
master lease and authorizing sublessee to enter mortgage 1DCA 891a

Real property—Leases—Commercial—Foreclosure of sublessee's
mortgage—Superior interests—Master lessee—Failure to appeal final
order denying master lessee's intervention in foreclosure action 1DCA
891a

Real property—Leases—Commercial—Foreclosure of sublessee's
mortgage—Superior interests—Master lessee—Sublease mirroring
master lease and authorizing sublessee to enter mortgage 1DCA 891a

DEPENDENT CHILDREN
Shelter petition—Substance abuse evaluation of mother—Good cause

3DCA 874a
Substance abuse evaluation of mother—Good cause 3DCA 874a

DISSOLUTION OF MARRIAGE
Alimony—Income—Imputed income—Speculative income—Part-time

lawn work 4DCA 868a

DISSOLUTION OF MARRIAGE (continued)

Ar limony—Modification—Change in circumstances—Retirement—
Parties aware of pending retirement at time prior stipulated
modification order entered—Prior modification order silent as to
reason for modification 5DCA 920b

Appeals—Attorney's fees—Discovery—Order compelling discovery of
financial information for purposes of determining spouse's entitlement
to fees incurred in connection with spouse's motion to set aside—
Absence of ruling on motion—Certiorari 2DCA 904a

Appeals—Discovery orders—Attorney's fees—Order compelling
discovery of financial information for purposes of determining
spouse's entitlement to fees incurred in connection with spouse's
motion to set aside—Absence of ruling on motion—Certiorari 2DCA
904a

Attorney's fees—Discovery—Order compelling discovery of financial
information for purposes of determining spouse's entitlement to fees
incurred in connection with spouse's motion to set aside—Absence of
ruling on motion—Appeals—Certiorari 2DCA 904a

Child support—Credits—Childcare expenses—Miscalculation 4DCA
868a

Child support—Retroactive—Credits—Payments made for benefit of
children during retroactive period 4DCA 868a

Costs—Excess of amount to which parties stipulated 2DCA 842a
Discovery—Attorney's fees—Order compelling discovery of financial

information for purposes of determining spouse's entitlement to fees
incurred in connection with spouse's motion to set aside—Absence of
ruling on motion—Appeals—Certiorari 2DCA 904a

Equitable distribution—Equalization payment—Interest—Entitlement—
Liquidated/nonliquidated payments 2DCA 901a

Income—Imputed income—Contributions from live-in boyfriend and
father—Rehearing—Boyfriend and father both dying after close of
evidence but before entry of written final judgment 2DCA 901a

Income—Imputed income—Contributions from live-in boyfriend and
father—Relief from judgment—Newly discovered evidence—
Boyfriend and father both dying after close of evidence but before
entry of written final judgment 2DCA 901a

Income—Imputed income—Speculative income—Part-time lawn work
4DCA 868a

Interest—Equalization payment—Entitlement—Liquidated/
nonliquidated payments 2DCA 901a

Judgment—Relief from—Newly discovered evidence—Income—
Imputed income—Contributions from live-in boyfriend and father—
Boyfriend and father both dying after close of evidence but before
entry of written final judgment 2DCA 901a

Jurisdiction—Residency—Neither party residing in state—Absence from
state attributable to health issues as opposed to intent to make
residence elsewhere—Relevance 2DCA 848a

Modification—Alimony—Change in circumstances—Retirement—
Parties aware of pending retirement at time prior stipulated
modification order entered—Prior modification order silent as to
reason for modification 5DCA 920b
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DISSOLUTION OF MARRIAGE (continued)
Rehearing—Income—Imputed income—Contributions from live-in

boyfriend and father—Boyfriend and father both dying after close of
evidence but before entry of written final judgment 2DCA 901a

Relief from judgment—Income—Imputed income—Contributions from
live-in boyfriend and father—Newly discovered evidence—Boyfriend
and father both dying after close of evidence but before entry of written
final judgment 2DCA 901a

Stipulations—Costs 2DCA 842a
Venue—Transfer—Civil case against former spouse and former spouse's

mother transferred to county where dissolution case was filed—Failure
to reserve jurisdiction to permit supplemental complaint postjudgment
4DCA 849b

DOMESTIC OR REPEAT VIOLENCE
Injunction—Parent who allegedly sexually abused child—Evidence—
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Criminal law—Murder—Death penalty—Post conviction relief—
Claim that death sentence violated Sixth and Eighth Amendments in
light of Hurst decisions was procedurally barred because same claim
was denied when raised in defendant’s petition for writ of habeas
corpus—There was no Hurst violation where guilt-phase jury found
defendant guilty of facts that establish the basis for one of the aggravat-
ing factors on which sentencing court relied to determine defendant’s
eligibility for death penalty—No error in denying claim that sentence
was unconstitutional because defendant was not convicted beyond a
reasonable doubt of all three elements of “capital murder”—Even if
claim was not procedurally barred it is without merit—Newly
discovered evidence—No error in denying claim alleging newly
discovered evidence of codefendant’s release from prison on parole,
even though penalty-phase jury had been told he would serve a life
sentence—Allegation was factually incorrect as codefendant was
resentenced due to change in law invalidating most life sentences for
juvenile offenders—Resentencing for purely legal reasons had no
bearing on defendant’s culpability and therefore would not probably
result in a less severe sentence—Even accepting facts as alleged,
defendant is not entitled to relief—Fact that codefendant’s sentence
included the possibility of parole was a matter of public record for
decades and could  have been discovered with the exercise of due
diligence long ago

ROBIN LEE ARCHER, Appellant, v. STATE OF FLORIDA, Appellee. Supreme
Court of Florida. Case No. SC19-841. April 23, 2020. An Appeal from the Circuit
Court in and for Escambia County, W. Joel Boles, Judge - Case No.
171991CF000606XXXAXX. Counsel: Martin J. McClain of McClain & McDermott,
P.A., Wilton Manors; and Michael P. Reiter, Venice, for Appellant. Ashley Moody,
Attorney General, and Janine D. Robinson, Assistant Attorney General, Tallahassee,
for Appellee.

(PER CURIAM.) Robin Lee Archer appeals an order of the circuit
court denying his successive motion to vacate his sentence of death
under Florida Rule of Criminal Procedure 3.851. We have jurisdic-
tion. See art. V, § 3(b)(1), Fla. Const. For the reasons explained below,
we affirm.

Archer was convicted of first-degree murder, armed robbery, and
grand theft, and he was sentenced to death for the murder. Archer v.
State (Archer I), 613 So. 2d 446, 447 & n.1 (Fla. 1993). We affirmed
his convictions and the sentences for armed robbery and grand theft
but reversed his death sentence and remanded for a new penalty phase.
Id. After the new penalty phase, Archer was again sentenced to death,
resulting in a 1996 finality date for Archer’s sentence. Archer v. State
(Archer II), 673 So. 2d 17, 18 (Fla.), cert. denied, Archer v. Florida,
519 U.S. 876 (1996).1 The successive rule 3.851 motion at issue in this
appeal raised three claims, and Archer seeks relief from the circuit
court’s denial of all three. We address each claim in turn.

Hurst v. Florida and Hurst v. State
Archer’s first claim was that his death sentence, which was final in

1996, violates the Sixth and Eighth Amendments in light of Hurst v.
Florida, 136 S. Ct. 616 (2016), and Hurst v. State, 202 So. 3d 40 (Fla.
2016), receded from in State v. Poole, 45 Fla. L. Weekly S41(Fla. Jan.
23, 2020), clarified, 45 Fla. L. Weekly S121 (Fla. Apr. 2, 2020). The
circuit court correctly ruled that this claim is procedurally barred
because we denied this same claim when Archer raised it in a petition
for a writ of habeas corpus. Archer v. Jones, No. SC16-2111, 2017
WL 1034409 (Fla. Mar. 17, 2017); see Davis v. State, 589 So. 2d 896,
898 (Fla. 1991) (“Claims that have been previously raised are
procedurally barred.”). However, we also note that there is no Hurst
violation in Archer’s sentence, as his guilt-phase jury found him guilty
of the facts that establish the basis for one of the aggravating factors on
which the sentencing court relied to determine that he is eligible for

the death penalty. See Poole, 45 Fla. L. Weekly at S41 (receding from
Hurst v. State “except to the extent that it held that a jury must
unanimously find the existence of a statutory aggravating circum-
stance beyond a reasonable doubt” and finding no Hurst violation
where the jury found the defendant guilty of a contemporaneous
robbery, among other qualifying offenses). Specifically, Archer’s jury
found him guilty of a contemporaneous armed robbery, and one of the
aggravators supporting his eligibility for a death sentence was that the
murder “was committed while the defendant was engaged in or was
an accomplice in the commission of a robbery.” Archer II, 673 So. 2d
at 18 & n.1. For these reasons, the circuit court properly denied this
claim.

Elements of “Capital Murder”
Archer’s second claim was that his sentence violates the Eighth

Amendment and the Due Process Clause of the Fourteenth Amend-
ment to the United States Constitution and corresponding provisions
of the Florida Constitution because this Court’s statutory construction
in Hurst v. State shows that Archer has not been convicted beyond a
reasonable doubt of all the elements of the offense for which he is
under a sentence of death. This claim was based on the contentions
that Hurst v. State recognized (1) that section 921.141, Florida
Statutes, as it existed at the time of the Hurst v. State decision and at
the time of Archer’s crime, created an offense of “capital murder,” a
greater offense than first-degree murder, and (2) that included in the
elements of this offense that must be proven beyond a reasonable
doubt are the determinations that sufficient aggravating circumstances
exist to impose the death penalty, that there are insufficient mitigating
circumstances to outweigh the aggravating circumstances, and that
death is the appropriate sentence. Even if this claim is not procedurally
barred, it is without merit, as we explained in Rogers v. State, 285 So.
3d 872, 885-86 (Fla. 2019). Accordingly, the circuit court’s denial of
this claim was correct.

Newly Discovered Evidence
Archer’s third and final claim alleged newly discovered evidence

of codefendant Clifford Barth’s release from prison on parole, even
though the jury had been told at Archer’s penalty phase that Barth
would serve a life sentence for his role in the murder. The circuit court
determined that Archer’s allegation that Barth was released on parole
was factually incorrect, as Barth, a seventeen-year-old at the time of
the crimes, had actually been resentenced due to a change in the law
invalidating most life sentences for juvenile offenders. See Miller v.
Alabama, 567 U.S. 460, 479-80 (2012); Montgomery v. Louisiana,
136 S. Ct. 718, 734-37 (2016). Citing our precedent in Farina v. State,
937 So. 2d 612 (Fla. 2006), the circuit court explained that this
resentencing “for purely legal reasons” had no bearing on Archer’s
culpability and therefore would not probably result in a less severe
sentence for Archer. If Barth was resentenced pursuant to Miller,
which Archer does not argue to be untrue on appeal, the circuit court’s
ruling was legally correct. See Farina, 937 So. 2d at 620.

Archer argues, however, that the circuit court should have accepted
Archer’s factual allegation that Barth was released on parole as true,
as Barth’s resentencing is not a part of the record in Archer’s case and
no evidentiary hearing was held. However, even accepting the facts as
alleged by Archer, he is not entitled to relief.

Archer’s motion alleged that, after Barth testified against Archer
and another codefendant, he “was permitted to plead guilty to first
degree murder and receive a life sentence in which he would be
eligible for parole after 25 years.” Assuming this fact is true, it has
been a matter of public record for decades that Barth was not given a
sentence of life without the possibility of parole, as was communi-
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cated to Archer’s resentencing jury. Therefore, Barth’s actual
sentence could have been discovered by Archer or counsel with the
exercise of due diligence long ago, and the only potentially newly
discovered evidence is the fact that he was actually released on parole.
The information that might be relevant to a jury’s assessment of the
sentence Archer should receive is not Barth’s actual release on parole,
an event far removed from the facts of the crime, but the fact that his
sentence provided the opportunity for release after twenty-five years,
and that aspect of the claim is untimely. See Reed v. State, 116 So. 3d
260, 264 (Fla. 2013) (explaining that a claim of newly discovered
evidence must be brought within one year of the date on which the
claim became discoverable through the exercise of due diligence).2

CONCLUSION
For the foregoing reasons, we affirm the denial of Archer’s

successive rule 3.851 motion.
It is so ordered. (CANADY, C.J., and POLSTON, LAWSON, and

MUÑIZ, JJ., concur. LABARGA, J., concurs in result.)
))))))))))))))))))

1The facts of this case, as determined in the appeals from Archer’s original trial and
resentencing, are outlined in Archer v. State, 934 So. 2d 1187, 1191-92 (Fla. 2006).

2We also note that, below, Archer’s claim concerning Barth’s sentence included a
subclaim under Johnson v. Mississippi, 486 U.S. 578 (1988). Because Archer did not
argue this point in his initial brief, but instead reintroduced it in his reply brief, he
abandoned it. See Hoskins v. State, 75 So. 3d 250, 257 (Fla. 2011).

*        *        *
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Criminal law—Sexual offenders—Failure to register—Trial court
properly dismissed information charging defendant with failing to
report and register as a “sexual offender” under Section 943.0435(14)
based on finding that defendant does not qualify as a sexual offender—
Under plain terms of Section 943.0435, defendant does not qualify as
a “sexual offender” because sanction for his conviction of attempted
lewd and lascivious molestation, which includes a $10,000 fine, has not
been released—Where defendant’s entire “sanction” for his conviction
consists of fifteen years’ prison and a $10,000 fine and his release from
incarceration has no effect on the fine, which is a portion of his sanction
for his conviction, the sanction, as a whole, has not been released, and
defendant does not qualify as “sexual offender” for purpose of
reporting and registration under Section 943.0435

STATE OF FLORIDA, Appellant, v. RAY LA VEL JAMES, Appellee. 2nd District.
Case No. 2D18-2552. Opinion filed April 15, 2020. Appeal from the Circuit Court for
Hillsborough County; Mark Kiser, Judge. Counsel: Ashley Moody, Attorney General,
Tallahassee, and Elba Caridad Martin, Assistant Attorney General, Tampa, for
Appellant. Ray La Vel James, Appellee.

(SMITH, Judge.) The State appeals the trial court’s order granting the
motion to dismiss the information charging Ray La Vel James with
two counts of failing to report quarterly as a sexual offender under
section 943.0435(14)(b), Florida Statutes (2017). The trial court
found Mr. James does not qualify as a “sexual offender” under section
943.0435(1)(h)(1) because he has not yet been released from the
sanction imposed in his underlying case; therefore, Mr. James is not
required to report and register as a “sexual offender” under section
943.0435(14)(b). We agree with the trial court and affirm the
dismissal.

In case number 02-CF-015590, Mr. James was convicted of
attempted lewd and lascivious molestation in violation of section
800.04, Florida Statutes (2001). Mr. James was sentenced to fifteen
years’ prison and a $10,000 fine pursuant to section 775.083, Florida
Statutes (2001). After Mr. James was released from prison, the State
filed a two-count information alleging Mr. James failed to report
quarterly, in person, to the Hillsborough County Sheriff’s Office to
register as a “sexual offender” as required by section 943.0435(14)(b).
Mr. James moved to dismiss the information, arguing he did not
qualify as a “sexual offender” under section 943.0435(1)(h)(1) and he
was not required to register and report, notwithstanding his release
from prison, because his $10,000 fine has not yet been released or
discharged. The trial court agreed and dismissed the charges.

Under section 943.0435(1):
(h) 1. “Sexual offender” means a person who meets the criteria in sub-
subparagraph a., sub-subparagraph b., sub-subparagraph c., or sub-
subparagraph d., as follows:

a. (I) Has been convicted of committing, or attempting, soliciting,
or conspiring to commit, any of the criminal offenses proscribed in
the following statutes in this state or similar offenses in another
jurisdiction: s. 393.135(2); s. 394.4593(2); s. 787.01, s. 787.02, or
s. 787.025(2)(c), where the victim is a minor; s. 787.06(3)(b), (d),
(f), or (g); former s. 787.06(3)(h); s. 794.011, excluding s.
794.011(10); s. 794.05; former s. 796.03; former s. 796.035; s.
800.04; s. 810.145(8); s. 825.1025; s. 827.071; s. 847.0133; s.
847.0135, excluding s. 847.0135(6); s. 847.0137; s. 847.0138; s.
847.0145; s. 895.03, if the court makes a written finding that the
racketeering activity involved at least one sexual offense listed in
this sub-sub-subparagraph or at least one offense listed in this sub-

sub-subparagraph with sexual intent or motive; s. 916.1075(2); or
s. 985.701(1); or any similar offense committed in this state which
has been redesignated from a former statute number to one of those
listed in this sub-sub-subparagraph; and

(II) Has been released on or after October 1, 1997, from the
sanction imposed for any conviction of an offense described in
sub-sub-subparagraph (I). For purposes of sub-sub-subparagraph
(I), a sanction imposed in this state or in any other jurisdiction
includes, but is not limited to, a fine, probation, community
control, parole, conditional release, control release, or incarcera-
tion in a state prison, federal prison, private correctional facility,
or local detention facility.

(Emphasis added.)
Here, Mr. James was convicted of attempted lewd and lascivious

molestation under section 800.04, for which the trial court imposed a
sanction of fifteen years’ prison and a $10,000 fine. The fine was not
imposed as a lien, nor was it imposed as a cost. See § 938.30(6)-(9),
Fla. Stat. (2017); Jones v. DeSantis, 410 F. Supp. 3d 1284, 1298 (N.D.
Fla. 2019) (“Florida law allows a judge to convert a financial obliga-
tion imposed at the time of sentencing to a civil lien.”). Mr. James was
not sentenced to any sex offender probation. The State concedes the
$10,000 fine has not been released and remains outstanding. How-
ever, the State argues the plain language of the statute requires that Mr.
James be released from a sanction, which could be a fine or incarcera-
tion. According to the State, the statute does not require Mr. James be
released from both incarceration and the fine to qualify as a “sexual
offender” under section 943.0435(1)(h)(1) and trigger the registration
requirements. This is a constrained reading of the statute and one that
we cannot follow.

Courts must afford statutory language “its plain and ordinary
meaning, giving due regard to the context within which it is used.”
Hampton v. State, 103 So. 3d 98, 110 (Fla. 2012); see also Brittany’s
Place Condo. Ass’n. v. U.S. Bank, N.A., 205 So. 3d 794, 797-98 (Fla.
2d DCA 2016). The plain language of section 943.0435(1)(h)(1)(a)
provides that to qualify as a “sexual offender” under that section—
thereby triggering the registration requirement—the person must be
released from “the sanction imposed” for any conviction of an offense
enumerated in the previous subsection (which includes Mr. James’
conviction for attempted lewd and lascivious molestation under
section 800.04). § 943.0435(1)(h)(1)(a)(I). The statute further
provides the “sanction . . . includes, but is not limited to, a fine,
probation, community control, parole, conditional release, control
release, or incarceration in a state prison, federal prison, private
correctional facility, or local detention facility.” §
943.0435(1)(h)(1)(a)(II) (emphasis added).

Here, Mr. James’ entire “sanction” for his conviction under section
800.04 consists of fifteen years’ prison and a $10,000 fine. Mr. James’
release from incarceration has no effect on the $10,000 fine, which is
a portion of his sanction for his conviction. Accordingly, his sanction,
as a whole, has not been released, and he does not qualify as a “sexual
offender” for purposes of reporting and registration under section
943.0435.

The State urges this court to read the statutory language as meaning
a release of either the period of incarceration or the fine triggers the
registration requirement. The State’s interpretation of the legislature’s
use of the word “or” does not comport with the plain reading the
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statute. The statute clearly mandates that the person be released from
“the sanction imposed,” which “includes, but is not limited to, a fine,
probation, community control, parole, conditional release, control
release, or incarceration in a state prison, federal prison, private
correctional facility, or local detention facility.” §
943.0435(1)(h)(1)(a)(II). The statute does not say the person must be
released from either “a sanction” or “the incarcerative portion of the
sanction” to qualify as a “sexual offender.” See §
943.0435(1)(h)(1)(a)(II).

Nor did the legislature provide for an automatic designation as a
“sexual offender” upon conviction for certain crimes in the body of
the statute. If the legislature intended for an automatic designation as
a “sexual offender” upon the conviction of certain offenses, it could
have so provided, as it did in Florida’s Sexual Predator Act. See §
775.21, Fla. Stat. (2017). Under section 775.21, the legislature
provides:

(4) Sexual predator criteria.—
(a) For a current offense committed on or after October 1, 1993,

upon conviction, an offender shall be designated as a “sexual preda-
tor” under subsection (5), and subject to registration under subsection
(6) and community and public notification under subsection (7) if:

1. The felony is:
a. A capital, life, or first degree felony violation, or any attempt

thereof, of s. 787.01 or s. 787.02, where the victim is a minor, or s.
794.011, s. 800.04, or s. 847.0145, or a violation of a similar law of
another jurisdiction.

. . . .
(5) Sexual predator designation.—An offender is designated as a

sexual predator as follows:
. . . .

a. 2. An offender who meets the sexual predator criteria described
in paragraph (4)(a) who is before the court for sentencing for a
current offense committed on or after October 1, 1993, is a sexual
predator, and the sentencing court must make a written finding at the
time of sentencing that the offender is a sexual predator, and the clerk
of the court shall transmit a copy of the order containing the written
finding to the department within 48 hours after the entry of the order.

(Emphasis added.)
The legislature declined to include this automatic designation in

section 943.0435, as it did in the Sexual Predator Act. And when the
legislature has included a provision in one statute, but omitted it in an
analogous statute, courts should not read it into the statute from which
it has been excluded. See Mesen v. State, 271 So. 3d 164, 169 (Fla. 2d
DCA 2019); see also Rollins v. Pizzarelli, 761 So. 2d 294, 299 (Fla.
2000) (explaining that “[j]ust as the legislative use of different terms
in different portions of the same statute is evidence that different
meanings were intended,” the language of statutes in different
chapters can be compared for the same purpose); Ocala Jockey Club,
LLC v. Rogers, 981 So. 2d 1245, 1247 (Fla. 5th DCA 2008) (finding
language in one statute “reveal[ing] that the [l]egislature knows how
to make provision” for an award of both actual and treble damages
implied that another statute lacking such language did not permit
both).

The State also argues that to interpret section 943.0435(1)(h)(1)(a)
to require both portions of Mr. James’ sanction to be released to
qualify as a “sexual offender” is contrary to the legislative intent of the
statute and would lead to an absurd result. But courts must “presume
that [the] legislature says in a statute what it means and means in a
statute what it says there.” Conn. Nat’l Bank v. Germain, 503 U.S.
249, 253-54 (1992); see also Cason v. Fla. Dep’t of Mgmt. Servs., 944
So. 2d 306, 315 (Fla. 2006) (“[W]e have pointed to language in other
statutes to show that the [l]egislature ‘knows how to’ accomplish what
it has omitted in the statute in question.”). To be sure, the legislature

may not have intended the ultimate outcome in this case; however,
“unless it can be said ‘with absolute confidence that no reasonable
legislature would have intended for the statute to carry its plain
meaning,’ the courts should ‘presume that [our] legislature says in a
statute what it means and means in a statute what it says there.’ ”
Mesen, 271 So. 3d at 169 (alteration in original) (quoting Maddox v.
State, 923 So. 2d 442, 452 (Fla. 2006) (Cantero, J., dissenting)).
“[T]he question . . . is not what [the legislature] would have wanted
but what [the legislature] enacted. . . . ” Mesen, 271 So. 3d at 171
(quoting Republic of Argentina v. NML Capital, Ltd., 573 U.S. 134,
145 (2014)); see also Macchione v. State, 123 So. 3d 114, 119 n.3
(Fla. 5th DCA 2013) (“[W]hatever the consequences, we must accept
the plain meaning of plain words.” (quoting United States v. Brown,
206 U.S. 240, 244 (1907))).

Moreover, “the absurdity doctrine ‘exception to the plain meaning
rule should not be used to avoid an unintended result, only an absurd
or patently unreasonable one.’ ” Mesen, 271 So. 3d at 169 (quoting
Maddox, 923 So. 2d at 452-53) (Cantero, J., dissenting). Here, the
plain meaning of the statute does not produce an absurd or patently
unreasonable result—the result may not be the one ultimately desired
by the legislature, but without more, this court is bound by the plain
meaning of the language used in the statute. We are mindful of the
State’s legislative complaint, arguing a defendant could take advan-
tage of this provision by simply failing to ever pay a fine in order to
delay having to comply with the reporting requirements, but this is an
issue for the legislature to address, and not the courts.

Accordingly, under the plain terms of section 943.0435, Mr. James
does not qualify as a “sexual offender” because his sanction, which
includes a $10,000 fine, has not been released. The trial court properly
dismissed the charges brought against Mr. James for failing to report
and register as a “sexual offender” under section 943.0435(14).

Affirmed. (CASANUEVA and VILLANTI, JJ., Concur.)

*        *        *

Dissolution of marriage—Costs—Trial court erred in ordering former
husband to pay former wife’s accounting costs in amount exceeding
that to which the parties had stipulated

MICHAEL JOSEPH McVETY, Appellant, v. TERRI LYNN McVETY, Appellee. 2nd
District. Case No. 2D18-2250. Opinion filed April 15, 2020. Appeal from the Circuit
Court for Lee County; Nicholas Thompson, Judge. Counsel: Cynthia L. Greene of
Young, Berman, Karpf & Gonzalez, P.A., Miami; and
Linda H. Fried, Ft. Myers, for Appellant. Terri Lynn McVety, pro se.

(MORRIS, Judge.) Michael Joseph McVety, the former husband,
appeals a final order granting a motion by Terri Lynn McVety, the
former wife, for attorneys’ fees and costs incurred in their dissolution
of marriage proceedings. The order directs the former husband to pay
the former wife’s fees and costs in the amount of $181,735.70. We
find merit to one of the former husband’s arguments on appeal and
reverse on that limited issue.

The former husband argues that the trial court erred in ordering the
former husband to pay the former wife’s accounting costs in the
amount of $45,401.50 when it was clear at the hearing that the former
wife and the former husband stipulated that $28,000 in costs was
reasonable for that witness. We agree.

At the beginning of the February 2, 2017, hearing, the former
wife’s counsel stated that he had “stipulated with [the former hus-
band’s counsel] that, as to [the accountant’s] requested fees, they have
agreed that $28,000 of the $45,000 is reasonable . . . should the court
deem those to be included as part of the award.” During the accoun-
tant’s testimony at the hearing, the former wife’s counsel asked the
accountant about his affidavit of accounting fees and costs, and the
former husband’s counsel objected on the basis that they had “a
stipulation as to the reasonableness of his fees, . . . so we wouldn’t go
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into all of this at this point in time.” The former wife’s counsel
asserted that he was “not trying to prove anything different” but that
he needed to “establish that [the accountant] did this work.” The
former husband’s counsel stipulated that the accountant did his work
and agreed to the former wife’s counsel admitting the accountant’s
affidavit, engagement agreement, and invoice.

It is clear from the transcript of the February 2017 hearing that the
parties stipulated to $28,000 in accounting costs for the former wife.
Thus, it was error for the trial court to disregard that stipulation and
order the former husband to pay $45,401.50 in accounting costs. See
Johnson v. Johnson, 663 So. 2d 663, 665 (Fla. 2d DCA 1995)
(holding that a stipulation that has been properly entered into should
be enforced by the courts and recognizing “the value which stipula-
tions bring to the legal system in terms of simplifying issues, limiting
or shortening litigation, saving costs to the parties, and preserving
judicial economy and resources” (citing Dunscombe v. Smith, 190 So.
796 (Fla. 1939))); Lift v. Lift, 1 So. 3d 259, 261 (Fla. 4th DCA 2009)
(“Because appropriately made stipulations entered into by the parties
are generally binding on the court as well as on the parties, the court
erred in failing to follow them.”).

Accordingly, we reverse the order with directions for the trial court
to reduce the accounting costs as stipulated to by the parties.1 We
affirm the remainder of the order without comment.

Affirmed in part; reversed in part; remanded. (NORTHCUTT and
SLEET, JJ., Concur.)
))))))))))))))))))

1The former wife’s exhibit 13 is an invoice that reflects accounting fees and costs
in the amount of $28,743.75. Presumably, this was the amount referenced by the
parties’ stipulation.

*        *        *

Criminal law—Juveniles—Probation—Orders of probation and for
legal services filed more than thirty days after juvenile filed a motion
to correct disposition error under Rule 8.135(b) are nullities—Remand
for entry of new probation order and new order for legal services

T.C., Appellant, v. STATE OF FLORIDA, Appellee. 2nd District. Case No. 2D19-965.
Opinion filed April 15, 2020. Appeal from the Circuit Court for Polk County; Melissa
Gravitt, Judge. Counsel: Howard L. Dimmig, II, Public Defender, and Clark E. Green,
Assistant Public Defender, Bartow, for Appellant. Ashley Moody, Attorney General,
Tallahassee, and Donna S. Koch, Assistant Attorney General, Tampa, for Appellee.

(MORRIS, Judge.) T.C. appeals an order finding him guilty of the
delinquent acts of battery and disorderly conduct, withholding
adjudication of delinquency, and placing him on probation for one
year. We affirm the findings of guilt without comment, but we reverse
the order of probation.

T.C. filed a motion to correct disposition error under Florida Rule
of Juvenile Procedure 8.135(b) on July 16, 2019, challenging the $100
public defender fee on the basis that he was not provided notice of his
right to contest the fee at a hearing. The trial court entered an order
granting T.C.’s motion on August 28, 2019. The trial court also
entered an amended order of probation and an amended order for legal
services on September 5, 2019, both nunc pro tunc to February 27,
2019, the date of disposition.

The order granting the motion to correct disposition error and the
amended orders of probation and for legal services are nullities
because they were entered more than thirty days after T.C.’s motion
was filed. See Fla. R. Juv. P. 8.135(b)(2)(B), (b)(1)(B) (requiring the
trial court to file an order on the motion within thirty days or the
motion is deemed denied); A.R. v. State, 27 So. 3d 774, 775 (Fla. 2d
DCA 2010). Accordingly, we reverse the order of probation and
remand for the trial court to enter a new order of probation and a new
order for legal services.

Affirmed in part; reversed in part; remanded. (NORTHCUTT and
SLEET, JJ., Concur.)

*        *        *

Appeals—Certiorari—Discovery orders—Blanket order denying
without prejudice a motion to compel  depositions of 18 witnesses who
were alleged to be material and contemporaneously granting protective
order, without addressing materiality of any of the deponents or
finding good cause to preclude depositions, constituted departure from
essential requirements of law causing material injury for which there
is no adequate remedy at law—Fact that order was without prejudice
to petitioners refiling another motion to compel does not change result

HEPCO DATA, LLC, FOCUS HEALTH, INC., MSKLM HOLDINGS, LLC, and
MICHAEL BOJKOVIC, M.D., Petitioners, v. HEPCO MEDICAL, LLC d/b/a GREEN
EARTH MEDICAL SOLUTIONS, HEPCO HOLDINGS, LLC, HEPCO VEN-
TURES, LLC, KITTY HAWK, LLC, MUELLER HOLDINGS GROUP, LLC, HJA
MEDICAL, LLC, and MGM STRATEGIC CONSULTING, LLC, Respondents. 2nd
District. Case No. 2D19-2134. Opinion filed April 15, 2020. Petition for Writ of
Certiorari to the Circuit Court for Pinellas County; Thomas H. Minkoff, Judge.
Counsel: Marie A. Borland of Hill, Ward & Henderson, P.A., Tampa, for Petitioners.
Marie Tomassi, Shirin Vesely, and Bradley A. Muhs of Trenam, Kemker, Scharf,
Barkin, Frye, O’Neill & Mullis, P.A., St. Petersburg, for Respondents, Hepco Medical,
LLC, d/b/a Green Earth Medical Solutions; and Hepco Holdings, LLC. Robert
Persante, Zackary Zuroweste, and Darren M. Stotts of PersanteZuroweste, Clearwater,
for Respondents, Hepco Ventures, LLC; Kitty Hawk, LLC; Mueller Holdings Group,
LLC; HJA Medical, LLC; and MGM Strategic Consulting, LLC.

(SMITH, Judge.) In this petition for writ of certiorari, we review the
lower court’s order denying a motion to compel depositions, without
prejudice, and granting a protective order barring the depositions of
eighteen prospective deponents sought to be taken by Petitioners,
Hepco Data, LLC, Focus Health, Inc., MSKLM Holdings, LLC, and
Michael Bojkovic, M.D. (Petitioners), in this declaratory action
brought by Respondents, Hepco Medical, LLC, Hepco Holdings,
LLC, Hepco Ventures, LLC, Kitty Hawk, LLC, Mueller Holdings
Group, LLC, HJA Medical, LLC, and MGM Strategic Consulting,
LLC (Respondents). Petitioners seek certiorari relief arguing the trial
court departed from the essential requirements of the law by entering
an order with no findings addressing: (1) the materiality of the
proposed deponents; and (2) the good cause component of Florida
Rule of Civil Procedure 1.280(c). We find merit in both issues. The
trial court’s blanket order denying the motion to compel the eighteen
depositions and granting a protective order, without explanation,
constitutes a departure from the essential requirements of the law
causing Petitioners material injury for which there is no adequate
remedy at law. Accordingly, we grant the petition and quash the order
below.

I
Respondents initiated the underlying litigation after a dispute arose

over the ownership rights to certain data (Data) generated from a foot
sanitation device (Device). Respondents own the patents on the
Device. The Data from the Device is collected by Hepco Medical. In
2015, Dr. Bojkovic expressed an interest in acquiring the rights to the
Data. As set forth in the August 4, 2015, letter of intent (LOI) between
Dr. Bojkovic, Robert Mueller, E. James Mueller, Timothy L. Landt,
and Hepco Medical, the parties detailed the organization of Hepco
Holdings and Hepco Data. Hepco Holdings was organized as the
holding company of the patents and was to be owned 100% by
Timothy L. Landt, E. James Mueller and Robert Mueller (collectively
the “Hepco Group”).1 In 2015, Dr. Bojkovic contributed $250,000
with the understanding that $240,000 would be allocated towards his
acquisition of a 70% controlling interest in Hepco Data and $10,000
would be allocated for his acquisition of a 6% interest in Hepco
Holdings. Dr. Bojkovic’s 70% interest in Hepco Data and 6% interest
in Hepco Holdings was held in his family entity, MSKLM Holdings,
LLC. The remaining 30% interest in Hepco Data was owned by
Hepco Medical. Over the next three years, the parties continued
working together as contemplated by the LOI. However, in June 2018,
Hepco Holdings sought to unwind the LOI relationship by sending Dr.
Bojkovic a letter offering to surrender its 30% interest in Hepco Data
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in exchange for MSKLM surrendering its interest in Hepco Holdings.
Dr. Bojkovic rejected this offer and a dispute arose.

Respondents initiated the underlying action seeking declaratory
relief determining the parties’ rights to the Data, arguing the nonexis-
tence of an agreement where the parties never formalized their
agreement as contemplated by the LOI. In response, Petitioners
counterclaimed filing their own declaratory action seeking a determi-
nation of their rights to the Data, alleging the existence of an agree-
ment as evidenced by the parties’ course of dealings and course of
performance over the preceding three-year period regarding the use
of the $250,000 contribution and the ownership rights to the Data.

After engaging in some initial discovery, which included several
depositions of various parties and their respective corporate represen-
tatives, Petitioners sought to take eighteen additional depositions and
to complete three other depositions, which had been continued.
Respondents objected to the taking of all twenty-one depositions and
countered with a motion for protective order.2

In advance of the hearing on the motion to compel and motion for
protective order, Petitioners filed a “notice of filing proffer of relevant
and necessary deponents,” identifying each prospective deponent and
summarizing the relevant testimony sought. The proffer referred to
prior deposition testimony and Respondents’ discovery responses as
support. At the hearing, Petitioners argued the common thread
amongst the prospective deponents concerned their knowledge of the
course of dealings between the parties for the purpose of establishing
an agreement—as alleged in their declaratory judgment action.
Further, of these proposed deponents, Petitioners argued that three of
them were previously disclosed by Respondents in their answers to
interrogatories as having information or knowledge about the case.

The thrust of Respondents’ opposition to the depositions is the cost
of the depositions and the financial harm and burden to their business.
Respondents demur in their motion for protective order that in
addition to the financial burden, the eighteen new deponents include
Respondents’ receptionist, customers, and other individuals “who did
not negotiate anything” with Petitioners and thus have no knowledge
of the parties’ relationship. At the hearing, Respondents reiterated
their financial harm argument and minced words with regard to their
interrogatory answers. However, while Respondents made general
objections to the depositions sought as a whole, there were no specific
objections raised rebutting Petitioners’ proffer of the individual
prospective deponents, nor did Respondents offer any evidence in the
form of affidavits or otherwise as to their financial harm.

After hearing argument, the trial court recognized the liberal rules
of discovery but noted that the depositions must be “reasonably
calculated” to lead to the discovery of admissible evidence. With that
premise, the trial court found: “I do not think that we need to bring in
people into this lawsuit that are going to have no bearing whatsoever
on whether or not there was an agreement.” The order rendered
contains no findings and merely denies, without prejudice, the motion
to compel and grants Respondents’ motion for protective order.

II
Certiorari relief is an extraordinary remedy that is granted in only

limited circumstances. Citizens Prop. Ins. Corp. v. San Perdido Ass’n,
104 So. 3d 344, 351-52 (Fla. 2012); Power Plant Entm’t, LLC v.
Trump Hotels & Casino Resorts Dev. Co., 958 So. 2d 565, 567 (Fla.
4th DCA 2007) (“[F]ew orders denying discovery will involve
information so relevant and crucial to the position of the party seeking
discovery, that it will amount to a departure from the essential
requirements of law so as to warrant certiorari review.”).

In order to be entitled to certiorari relief a party must establish “(1)
a departure from the essential requirements of the law, (2) resulting in
material injury for the remainder of the trial, (3) that cannot be
corrected on postjudgment appeal.” Parkway Bank v. Fort Myers

Armature Works, Inc., 658 So. 2d 646, 648 (Fla. 2d DCA 1995) (citing
Gulf Cities Gas Corp. v. Cihak, 201 So. 2d 250 (Fla. 2d DCA 1967)).
Prongs two and three are jurisdictional. Parkway Bank, 658 So. 2d at
649. “Certiorari review ‘is appropriate when a discovery order departs
from the essential requirements of law, causing material injury to a
petitioner throughout the remainder of the proceedings below and
effectively leaving no adequate remedy on appeal.’ ” Nucci v.
Simmons, 20 So. 3d 388, 390 (Fla. 2d DCA 2009) (quoting Harley
Shipbuilding Corp. v. Fast Cats Ferry Serv., LLC, 820 So. 2d 445, 448
(Fla. 2d DCA 2002)); see also Giacalone v. Helen Ellis Mem’l Hosp.
Found., Inc., 8 So. 3d 1232, 1234 (Fla. 2d DCA 2009) (stating an
order denying discovery which is relevant and reasonably calculated
to lead to the discovery of admissible evidence “effectively eviscer-
ates a party’s claim, defense, or counterclaim” warranting certiorari
relief). A discovery order denying a party the right to depose a witness
is appropriate for certiorari review. Medero v. Fla. Power & Light Co.,
658 So. 2d 566, 567 (Fla. 3d DCA 1995).

III
In reviewing the two jurisdictional prongs, we find Petitioners have

made a sufficient showing of material harm throughout the remainder
of the proceedings, which cannot be corrected by postjudgment appeal
where Petitioners were entitled to the discovery sought and Respon-
dents failed to show good cause for the preclusion of the eighteen
depositions.

The rules governing discovery freely allow a party to obtain
discovery by depositions. See Fla. R. Civ. P. 1.280, 1.310. Rule
1.280(a) imposes no limit on the number of depositions a party may
take: “Unless the court orders otherwise and under subdivision (c) of
this rule, the frequency of use of these methods is not limited, except
as provided in rules 1.200, 1.340, and 1.370.”3 Of course the scope of
discovery must be relevant and the information sought must be
reasonably calculated to lead to the discovery of admissible evidence.
Fla. R. Civ. P. 1.280(b)(1). A motion for protective order is the proper
method for restricting or denying a deposition. Fla. R. Civ. P.
1.280(c). Upon proper application—“for good cause shown”—the
trial court may grant a protective order when “justice requires.” Id.
The rule is designed to “protect a party or person from annoyance,
embarrassment, oppression, or undue burden or expense.” Id.  The
burden to show good cause lies upon the party seeking the protective
order. Bush v. Schiavo, 866 So. 2d 136, 138 (Fla. 2d DCA 2004); see
also Deltona Corp. v. Bailey, 336 So. 2d 1163, 1170 (Fla. 1976) (“[A]
strong showing is required before a party will be denied entirely the
right to take a deposition.”).

Here, Petitioners contend that without the testimony of these
material witnesses—the eighteen deponents—they will suffer
irreparable harm throughout the remainder of the proceedings in that
they will be prejudiced by their inability to prove their ownership
rights to the Data as evidenced by the parties’ course of dealings.
Petitioners purport that the materiality4 of the witnesses is supported
in the proffer attached to their motion to compel, wherein Petitioners
identify in detail the discoverable information that each of the twenty-
one proposed deponents possesses, and that the materiality of these
proposed deponents is unrebutted, and we agree.

The essence of Respondents’ objection to the eighteen deponents
is, foremost, the burden and expense to Respondents as well as general
objections to the lack of knowledge, involvement, and lack of
authority on behalf of these proposed deponents. The trial court
accepted Respondents’ general objections and ruled at the hearing:
“But I do not think that we need to bring in people into this lawsuit that
are going to have no bearing whatsoever on whether or not there was
an agreement.” The trial court’s ruling was not based upon specific
findings of immateriality or good cause because there was simply no
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substantive support for the objections argued at the hearing or in
Respondents’ filings.

“Litigants would never be able to take a non-party deposition if all
the non-party had to do to get out of it is to say that he or she has
nothing relevant to say,” as Respondents did here. Towers v. City of
Longwood, 960 So. 2d 845, 849 (Fla. 5th DCA 2007) (holding “it
would be utterly impossible to tell whether [a witness] has any
information that is relevant to the suit if [a party] is prohibited from
asking any questions of [the witness.]”). Neither the rules of discovery
nor the courts of this State have held that a party must rely upon the
representations of opposing counsel as to whether the requested
discovery is relevant. It may very well be that the information sought
elicits nothing germane to Petitioners’ case, but Petitioners are entitled
to make such discovery, nonetheless. See id.

The proffer made by Petitioners, at the very least, established that
the depositions sought were reasonably calculated to lead to the
discovery of admissible evidence. See Fla. R. Civ. P. 1.280(a).
Moreover, Respondents’ general objections failed to rebut Petitioners’
proffer regarding the materiality of the eighteen proposed deponents.
Absent a showing of good cause under rule 1.280(c), Petitioners were
entitled to the discovery. And while Respondents filed a motion for
protective order to preclude the depositions, Respondents’ conclusory
objections based upon financial harm failed to satisfy the “good
cause” requirement under rule 1.280(c), nor does the record support
Respondents’ contentions that the depositions were being sought to
harass or ruin them, as argued at the hearing. See In re Commitment of
Sutton, 884 So. 2d 198, 203 (Fla. 2d DCA 2004) (“An objection
claiming an undue burden in responding to discovery requests must
be supported by record evidence, such as an affidavit detailing the
basis for claiming that the onus of supplying the information or
documents is inordinate.”); Topp Telecom, Inc. v. Atkins, 763 So. 2d
1197, 1199 (Fla. 4th DCA 2000) (holding that parties seeking a
protective order on the ground that the discovery requested would be
unduly burdensome bear the burden of presenting evidence in the trial
court to support that position). Paradoxically, it is Respondents who
initiated the underlying litigation.

The order entered by the trial court did not address the materiality
of any of the eighteen deponents, or the justification for the entry of
the protective order. It simply denied the motion to compel, without
prejudice, and granted the motion for protective order. The fact that
the order was without prejudice to Petitioners refiling another motion
to compel later down the road does not affect our analysis here.

The trial court’s blanket denial in effect “eviscerates” Petitioners’
right to defend against Respondents’ declaratory judgment action and
to prosecute their counterclaim establishing their ownership rights to
the Data by the parties’ course of conduct. See Giacalone, 8 So. 3d at
1234 (granting petition for writ of certiorari where trial court’s order
denying discovery effectively eviscerated a party’s claim, defense, or
counterclaim). In the absence of any showing of good cause and
having found Petitioners were entitled to the discovery sought, the
preclusion of this discovery is a material harm for which there is no
adequate remedy. See Dees v. Kidney Grp., LLC, 16 So. 3d 277, 280
(Fla. 2d DCA 2009) (holding protective order that prevented any
discovery concerning two prior clients and a new venture formed by
the other members of the company, in case where petitioner was
seeking judicial dissolution, caused material harm); Kyker v. Lopez,
718 So. 2d 957, 957 (Fla. 5th DCA 1998) (approving order denying
motion for protective order when requested information was
discoverable). Accordingly, we find Petitioners have met the jurisdic-
tional requirements for certiorari relief where the trial court denied
Petitioners’ motion to compel the proposed eighteen depositions and
contemporaneously granted Respondents’ motion for protective order
precluding the same depositions. See Giacalone, 8 So. 3d at 1236.

We next address whether the trial court departed from the essential
requirements of the law. When a party is denied the right to depose an
alleged material witness without a finding of good cause to preclude
the deposition, the trial court departs from the essential requirements
of the law. See Nucci, 20 So. 3d at 391; Medero, 658 So. 2d at 567.
Certiorari relief is warranted because “[a] material witness is one who
possesses information ‘going to some fact affecting the merits of the
cause and about which no other witness might testify.’ ” Nucci, 20 So.
3d at 391 (quoting Sardinas v. Lagares, 805 So. 2d 1024, 1026 (Fla.
3d DCA 2001)). A trial court also departs from the essential require-
ments of the law where the discovery order blanketly denies, without
explanation, a party’s motion to compel discovery. See Giacalone, 8
So. 3d at 1236 (noting the “circuit court’s order was a form order
containing no explanation of its decision to deny the motion or an
analysis of the individual requests”); see also Towers, 960 So. 2d at
849 (granting certiorari relief where trial court made a wholesale
characterization that the discovery sought was a “fishing expedition”
when it was clear from the record that the discovery request sought
“many relevant items”).

 Here, “[t]he order under review departs from the essential
requirements of law because the trial court made no finding, and there
is nothing in the record before us, to rebut the suggestion. . . that [the
witness] is a material witness; and there was no finding of good cause
to preclude this particular deposition.” Medero, 658 So. 2d at 567. In
Medero, the Third District quashed the trial court’s order denying
petitioner’s motion to compel the deposition of the head of respon-
dent’s distribution department where the respondent’s C.E.O.
identified the proposed deponent as potentially having knowledge
regarding the allegations in that case. Id. The court held the trial
court’s order denying the motion to compel departed from the
essential requirements of the law “because the trial court made no
finding, and there is nothing in the record . . . to rebut the suggestion
by [respondent’s] own C.E.O. that [the proposed witness] is a material
witness; and there was no finding of good cause to preclude this
particular disposition.” Id. Respondents dispute that Medero is
applicable because in this case the trial court found the requested
discovery had no bearing on the issues and was not reasonably
calculated to lead to the discovery of admissible evidence. Cf. id. at
568 (“[T]he trial judge’s cursory review of the issue and ruling that ‘I
think we have had enough discovery in this [case],’ after his predeces-
sor’s virtual invitation to plaintiff to return to the court following the
deposition of the C.E.O., evinces no consideration of good cause.”).
We, however, do not draw the same conclusion from reading the
hearing transcript. The trial court made no finding as to the immateri-
ality of the proposed witnesses or that Respondents met their burden
in proving good cause under rule 1.280(c), inasmuch as the record is
devoid of such showing by Respondents. For these reasons, we find
Medero persuasive.

Even so, relevancy is not a proper ground for protective relief
under rule 1.280(c). See Dees, 16 So. 3d at 279-80 (upholding the
circuit court’s finding that the information sought to be protected is
not related to any pending claim and is not reasonably calculated to
lead to the discovery of admissible evidence is not sufficient to issue
protective order under rule 1.280(c)); see also Kyker, 718 So. 2d at
959 (holding the argument that the information is not relevant to the
issues in the lawsuit does not satisfy the moving party’s burden to
show that producing the requested information would subject him to
“annoyance, embarrassment, oppression, or undue burden or
expense”).

Because we find Petitioners were entitled to depose the proffered,
and unrebutted, eighteen deponents as material witnesses, we hold the
trial court’s blanket denial of this discovery and contemporaneous
entry of a protective order,  was a departure from the essential
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requirements of the law. See Dees, 16 So. 3d at 279. Accordingly,
Petitioners are entitled to certiorari relief.

Petition granted; order quashed. (CASANUEVA and VILLANTI,
JJ., Concur.)
))))))))))))))))))

1The LOI contemplated that after the organization of Hepco Holdings, E. James
Mueller and Robert Mueller would own 60% of Hepco Holdings in equal amounts and
Timothy L. Landt would own the remaining 40% interest.

2At the hearing on the motion to compel and motion for protective order Respon-
dents conceded to allow Petitioners to depose the transactional attorney regarding his
communications between the parties bearing on the issues and to complete the
depositions of two members of the Hepco Group with a two-hour time limit on each
deposition. These three depositions are not the subject of this petition.

3Respondents argued below that the trial court should follow Federal Rule of Civil
Procedure 30, which limits the depositions to ten unless stipulated by the parties or
upon leave of court.

4In reaching our decision here, we need not reach whether the witnesses are
material, as our decision is based upon the lack of any showing rebutting the materiality
of the witnesses. See Racetrac Petroleum, Inc. v. Sewell, 150 So. 3d 1247, 1252 (Fla.
3d DCA 2014) (“[T]he trial court is almost always in a better position than the appellate
court to determine whether the deposing party is entitled to depose the identified
person.”).

*        *        *

Mortgage foreclosure—Conditions precedent—Default letter—Mail-
ing—Evidence—Hearsay—Letter log created by servicer after com-
municating with third-party vendor responsible for mailing servicer’s
foreclosure letters was inadmissible hearsay where vendor was not
named and log was introduced through testimony of servicer’s
employee who could not adequately testify as to vendor’s mailing
practices—With respect to argument that copy of notice letter itself,
which was admitted without objection, contained indicia of mailing in
the form of a barcode at the top, brief and vague testimony of servicer’s
employee that the barcode indicated first class mailing and that the
employee knew this because of his training, was not sufficient to lay
proper foundation for admission; and servicer’s employee could not
have established that barcode was placed there by mailing vendor
given his lack of familiarity with vendor’s mailing practices

JOHN MARK ROESCH, Appellant, v. U.S. BANK NATIONAL ASSOCIATION, as
trustee for Citigroup Mortgage Loan Trust, Inc., Mortgage Pass-Through Certificates,
Series 2006-AR9; RICK CROSBY; and FC NOTES SVC, LLC, Appellees. 2nd
District. Case No. 2D18-1686. April 15, 2020. Appeal from the Circuit Court for
Pinellas County; Patricia Ann Muscarella, Judge. Counsel: Lee Segal of Segal & Schuh
Law Group, P.L., Clearwater, for Appellant. Mary J. Walter of Liebler, Gonzalez, &
Portuondo, Miami, for Appellee U.S. Bank National Association, as trustee for
Citigroup Mortgage Loan Trust, Inc., Mortgage Pass-Through Certificates, Series
2006-AR9. No appearance for remaining Appellees.

(KHOUZAM, Chief Judge.) U.S. Bank National Association filed a
foreclosure suit against John Roesch. In his answer, Roesch denied
that U.S. Bank had sent him notice of its intent to accelerate the
mortgage debt and foreclose, a condition precedent to foreclosure set
forth in paragraph 22 of the mortgage. At the non-jury trial, the lower
court entered judgment in favor of the bank over Roesch’s motion for
involuntary dismissal. On appeal, Roesch argues that a crucial
business record used by U.S. Bank contained inadmissible hearsay.1

We agree and reverse, remanding for dismissal of the foreclosure
action.

At trial, Roesch asserted that U.S. Bank had not proven compliance
with the notice requirement of paragraph 22 because it failed to send
him a default letter announcing its intent to foreclose. While the
existence of such a letter itself was not disputed, Roesch argued that
it had not been mailed. To prove that it was mailed, U.S. Bank
introduced a business record, or “letter log,” from Wells Fargo, its
loan servicer, indicating the date the letter was sent to Roesch. Roesch
made a hearsay objection, arguing that the letter log did not fall under
the business records exception to the hearsay rule. The letter log had
been created by the servicer after communicating with a third-party
vendor responsible for mailing its foreclosure letters. This third-party

vendor was not named, and the log was introduced through testimony
of the servicer’s employee, not an employee of the third-party vendor.
Roesch argued below that this letter log was hearsay-within-hearsay
and the witness could not properly lay the foundation for the business
records exception. The trial court disagreed and allowed admission of
the letter log, a decision Roesch now appeals. We review a trial court’s
decision on admissibility of evidence for an abuse of discretion,
discretion limited by the rules of evidence. Heller v. Bank of Am., NA,
209 So. 3d 641, 643 (Fla. 2d DCA 2017).

“The fact that a document is drafted is insufficient in itself to
establish that it was mailed.” Soule v. U.S. Bank Nat’l Ass’n for BNC
Mort. Loan Tr. 2007-1 Mort. Pass-Through Certificates, Series 2007-
1, 253 So. 3d 679, 681 (Fla. 2d DCA 2018) (quoting Spencer v. Ditech
Fin., LLC, 242 So. 3d 1189, 1191 (Fla. 2d DCA 2018)). “[M]ailing
must be proven by producing additional evidence such as proof of
regular business practices, an affidavit swearing that the letter was
mailed, or a return receipt.” Id. Often, this evidence falls under the
definition of hearsay. “ ‘Hearsay’ is a statement, other than one made
by the declarant while testifying at the trial or hearing, offered in
evidence to prove the truth of the matter asserted.” § 90.801(1)(c), Fla.
Stat. (2017). Absent an exception, hearsay evidence is inadmissible at
trial. § 90.802. Furthermore, if a hearsay statement is nested within
another hearsay statement, both statements must fall under an
exception to be admissible. See § 90.805; Gosciminski v. State, 994
So. 2d 1018, 1026 (Fla. 2008).

An exception to the prohibition against hearsay exists for records
of a regularly conducted business activity. This evidence is admissible
when “(1) the record was made at or near the time of the event; (2) was
made by or from information transmitted by a person with knowledge;
(3) was kept in the ordinary course of a regularly conducted business
activity; and (4) [ ]it was a regular practice of that business to make
such a record.” Yisrael v. State, 993 So. 2d 952, 956 (Fla. 2008) (citing
§ 90.803(6)(a)). “A party can lay a foundation for the business records
exception in three ways: (1) offering testimony of a records custodian,
(2) presenting a certification or declaration that each of the elements
has been satisfied, or (3) obtaining a stipulation of admissibility.”
Jackson v. Household Fin. Corp. III, 236 So. 3d 1170, 1172 (Fla. 2d
DCA 2018) (footnote omitted). “If the party offers the testimony of a
records custodian to lay the foundation, it is not necessary that the
testifying witness be the person who created the business records.” Id.
Rather, “[t]he witness may be any qualified person with knowledge of
each of the elements.” Id.; see also Deutsche Bank Nat’l Tr. Co. v. de
Brito, 235 So. 3d 972, 975 (Fla. 3d DCA 2017) (“The witness just
needs to be well enough acquainted with the activity to testify that the
successor business relies on those records, and that the circumstances
indicate the records are trustworthy.”). And in a foreclosure action,
this means that “a representative of a loan servicer testifying at trial is
not required to have personal knowledge of the documents being
authenticated, but must be familiar with and have knowledge of how
the ‘company’s data [is] produced.’ ” Sanchez v. Suntrust Bank, 179
So. 3d 538, 541 (Fla. 4th DCA 2015) (alteration in original) (quoting
Glarum v. LaSalle Nat’l Ass’n, 83 So. 3d 780, 783 (Fla. 4th DCA
2011)). Without a qualified witness, “[h]earsay information does not
become admissible ‘merely because it has been recorded in the regular
course of business.’ ” Rivera v. Bank of New York Mellon, 276 So. 3d
979, 982 (Fla. 2d DCA 2019) (quoting Knight v. GTE Fed. Credit
Union, 43 Fla. L. Weekly D348, D349 (Fla. 2d DCA Feb. 14, 2018)).

In Knight, this court considered the admissibility of a letter log
under facts strikingly similar to this case. The plaintiff in a foreclosure
suit introduced a foreclosure default letter into evidence like the one
admitted here. 43 Fla. L. Weekly at D349. To demonstrate that it was
mailed, the lender introduced a letter log from its loan servicer through
one of the loan servicer’s employees. Id. However, the letter itself was
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sent by another vendor. Id. This vendor did not create the log entries
in the servicer’s records. Id. Rather, the vendor reported to the
servicer, and the servicer created a log of the mailing based on that
report. Id. The servicer’s employee who testified had no documents
with him that either referenced the vendor or indicated that the vendor
had mailed the letter on the date in the servicer’s letter log. Id.
Furthermore, the servicer’s employee had not been to the vendor’s
offices or spoken to its employees. Id. This court held that the letter
log was inadmissible under those facts because the servicer’s
employee “lacked the requisite knowledge to testify as the records
custodian.” Id. (quoting Jackson, 236 So. 3d at 1175). Since the
servicer’s employee himself had no contact or adequate familiarity
with the vendor’s mailing practices, he could not lay the proper
foundation for both instances of hearsay in the letter log. Id.

Similarly, U.S. Bank’s witness from its servicer could not ade-
quately testify as to the vendor’s mailing practices. Indeed, the vendor
was not even named at the trial. As in Knight, the vendor did not create
the entry in the servicer’s letter log, nor did the servicer’s employee
have any documents that referenced the vendor or confirmed the
contents of the servicer’s letter log. The servicer’s employee had not
spoken to the vendor’s employees or visited its offices. He was thus
unable to act as a record custodian to admit the vendor’s mailing
records. U.S. Bank’s servicer cannot manufacture a sufficiently
knowledgeable witness by merely creating its own record of a record.
This creates hearsay within hearsay, requiring two hearsay exceptions
to apply. And while the servicer’s witness might have been able to
testify as custodian for the servicer’s record of the vendor’s original
record, his testimony indicated that he could not act as custodian for
the vendor’s original record. See Rivera, 276 So. 3d at 982 (“[I]f that
‘business record itself contains a hearsay statement, the admissibility
of the record depends on whether the hearsay statement in the record
would . . . be admissible under some exception to the hearsay rule.’ ”
(quoting Knight, 43 Fla. L. Weekly at D349)). Because its witness
could not establish the necessary foundation for both business records
exceptions, U.S. Bank’s letter log contained inadmissible hearsay and
could not be used to prove that the default letter had been mailed.

As an alternative argument against this result, U.S. Bank argues
that its copy of the notice letter itself, admitted without objection,
contained indicia of mailing in the form of a barcode at the top. The
servicer’s employee testified that this barcode indicated first class
mailing and that he knew this because of his training. Aside from this
brief and vague testimony, there is no indication of what this “train-
ing” was, who placed the barcode on the letter, or what it means. Even
assuming the barcode was placed there by the mailing vendor, the
servicer witness could not lay the proper foundation for the same
reason he could not lay the foundation for the letter log: his lack of
familiarity with the vendor’s mailing practices. And because the letter
log and the barcode were the only evidence that a default letter was
mailed to Roesch, U.S. Bank failed to prove that it was mailed as
required by paragraph 22 of the mortgage. We therefore reverse the
judgment and remand for dismissal of the foreclosure action.

Reversed and remanded. (ROTHSTEIN-YOUAKIM and SMITH,
JJ., Concur.)
))))))))))))))))))

1Roesch also argues that the bank did not timely disclose this business record to him
before trial. We need not address this argument because the hearsay issue is dispositive.

*        *        *

Criminal law—Post conviction relief—Sentencing—Offense commit-
ted by juvenile—Because life sentence with possibility of parole after
25 years for homicide committed when defendant was a juvenile was
not unconstitutional, defendant was not entitled to resentencing

STATE OF FLORIDA, Appellant, v. CHESTER ROBINSON, Appellee. 2nd District.

Case No. 2D17-468. Opinion filed April 15, 2020. Appeal pursuant to Fla. R. App. P.
9.141(b)(2) from the Circuit Court for Pinellas County; Frank Quesada, Judge.
Counsel: Ashley Moody, Attorney General, Tallahassee, and Kiersten E. Jensen,
Assistant Attorney General, Tampa, for Appellant. Howard L. Dimmig, II, Public
Defender, and Stacey M. Schroeder, Assistant Public Defender, Bartow, for Appellee.

[Original Opinion at 43 Fla. L. Weekly D535b]

BY ORDER OF THE COURT:
Following supplemental briefing by the parties, this court’s

opinion filed March 7, 2018, is withdrawn sua sponte, and the
following opinion is substituted therefor. No further motions for
rehearing will be entertained in this appeal.

(SLEET, Judge.) The State appealed an order granting Chester
Robinson’s motion to correct illegal sentence, which he filed under
Florida Rule of Criminal Procedure 3.850(a)(1), (b)(2). Pursuant to
State v. Michel, 257 So. 3d 3 (Fla. 2018), we reverse.

Chester Robinson was sentenced to life imprisonment with a
possibility of parole after twenty-five years for a first-degree murder
that he committed when he was sixteen years old. In accordance with
the decision in Atwell v. State, 197 So. 3d 1040 (Fla. 2016), the
postconviction court granted Robinson’s motion seeking to correct
illegal sentence, and the State appealed. Initially, we affirmed the
postconviction court’s order without written opinion. We thereafter
granted the State’s motion for written opinion and affirmed the
postconviction court’s order with a citation to State v. Ratliff, 42 Fla.
L. Weekly D2361, 2363 (Fla. 2d DCA Nov. 3, 2017) (“[U]nder
Atwell, juveniles serving life sentences with parole eligibility are
entitled to relief under Miller[ v. Alabama, 567 U.S. 460 (2012),] and
Graham[ v. Florida, 560 U.S. 48 (2010),] regardless of whether their
[presumptive parole release date] results in their sentence being a ‘de
facto’ life sentence”). We stayed issuance of our mandate pending the
supreme court’s decision in State v. Michel, 257 So. 3d 3 (Fla. 2018),
cert. denied, 139 S. Ct. 1401 (2019). Thereafter, we directed the
parties to file supplemental briefs addressing the application of that
decision to this appeal.

In its supplemental brief, the State correctly argues that under the
holding in Michel, Robinson’s sentence is not illegal and that he is not
entitled to resentencing. The United States Supreme Court held in
Miller that mandatory life imprisonment sentences without parole for
juvenile homicide offenders are unconstitutional under the Eighth
Amendment’s prohibition against cruel and unusual punishment. 567
U.S. at 489. The Court found that children are different from adults for
the purposes of sentencing and that they have diminished culpability
and greater prospects for reform such that they are less deserving of
the most severe punishments. Id. at 479. The Florida Supreme Court
extended Miller’s reasoning in Atwell and held that Florida’s parole
system failed to include special protections for juvenile offenders and
did not take into consideration their diminished culpability at the time
of the offense as required by Miller. Atwell, 197 So. 3d at 1049. The
court concluded that a life sentence with a possibility of parole under
Florida’s parole system violated the Eighth Amendment under Miller.
Atwell, 197 So. 2d at 1050.

However, in Michel, a plurality of the supreme court renounced the
holding in Atwell, finding that the majority’s analysis in Atwell had
been faulty:

[T]he majority’s holding [in Atwell] does not properly apply United
States Supreme Court precedent. . . .

. . . .

. . . . [J]uvenile offenders’ sentences of life with the possibility of
parole after [twenty-five] years under Florida’s parole system do not
violate “Graham’s requirement that juveniles . . . have a meaningful
opportunity to receive parole.” [Virginia v. ]LeBlanc, 137 S. Ct.
[1726,] 1729 [(2017)]. Therefore, such juvenile offenders are not
entitled to resentencing under section 921.1402, Florida Statutes.
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257 So. 3d at 6-8. In Franklin v. State, 258 So. 3d 1239 (Fla. 2018),
cert. denied, 139 S. Ct. 2646 (2019), the court reiterated the analysis
set forth in Michel and abrogated the holding in Atwell.

Because Robinson’s life sentence with a possibility of parole after
twenty-five years is not unconstitutional, we reverse the postconvic-
tion court’s order granting Robinson’s motion for postconviction
relief. We deny without discussion Robinson’s request to certify a
question of great public importance.

Reversed. (KELLY and SALARIO, JJ., Concur.)

*        *        *

Dissolution of marriage—Jurisdiction—Residency requirement—
Where neither husband nor wife resided in Florida during six months
before wife filed dissolution petition, order granting wife exclusive use
and possession of Florida home and temporary alimony was void for
lack of subject matter jurisdiction—Although wife’s absence from state
was consequence of serious health issues as opposed to an intention to
make her residence elsewhere, her complete physical absence from
state during six-month period prior to filing petition is dispositive

REINHARD LAUTERBACH, Appellant, v. LINDA J. LAUTERBACH, Appellee.
2nd District. Case No. 2D19-524. Opinion filed April 15, 2020. Appeal from the Circuit
Court for Pinellas County; Peter Ramsberger, Judge. Counsel: Allison M. Perry of
Florida Appeals, P.A., Tampa, for Appellant. Ingrid Anderson, Clearwater, for
Appellee.

(ATKINSON, Judge.) The husband, Reinhard Lauterbach, appeals an
order granting the wife, Linda J. Lauterbach, exclusive use and
possession of the parties’ Palm Harbor home as well as $15,800 per
month in temporary alimony. Because neither the husband nor the
wife resided in Florida during the six months before the wife filed the
dissolution petition, the trial court’s order is void for lack of subject
matter jurisdiction. We therefore reverse.

The husband is a German citizen with a United States green card.
The wife is a United States citizen with the equivalent status in
Germany. Prior to their marriage in 2008, the husband and wife
entered into a prenuptial agreement in which they chose “the law of
the Federal Republic of Germany for the effects of their marriage
under matrimonial law.” While the signature page separately listed a
German address for each future spouse, it listed Pinellas County,
Florida, as the location where the agreement was notarized. The
husband owned residences in Germany as well as a home in Palm
Harbor, Florida. In 2009, a year after they married, the husband added
the wife onto the title to the Florida property.

For a number of years, the couple split their time between Germany
and Florida, spending approximately six months in each location,
usually going to Germany in October and Florida in April. However,
the wife also testified that “there were times towards the end where we
spent five months maybe in the United States and seven months in
Germany.”

The wife suffered a stroke on September 15, 2016, which rendered
her unable to perform basic, daily tasks. In mid-November, the parties
travelled from Germany to the home located in Palm Harbor, Florida.
The husband paid for twenty-four-hour care for the wife. However,
there were problems with the care that she was receiving. After
approximately two weeks, in December 2016, they decided to return
to Germany. In Germany, the husband continued to pay for the same
level of in-home, twenty-four-hour care. Approximately four months
later, the wife travelled to a rehabilitation facility in Switzerland. The
husband rented an apartment there and paid $69,000 for her nine-
week stay.

After two months, the wife left the Swiss facility and flew with a
medical escort to Carmel, Indiana, where her nephew was living. She
was transferred to a rehabilitation facility near her nephew’s house.
On August 4, 2017, she filed a petition for dissolution of marriage in

Pinellas County, Florida. The husband filed a similar petition in
Germany on August 22, 2017. He was served with the wife’s petition
in October 2017. The wife moved to a rehabilitation facility in Fort
Myers, Florida, in May 2018.

The Wife filed a motion for temporary support and exclusive use
and possession of the Palm Harbor house. At the hearing, the wife
testified that she has maintained a Florida driver’s license since 2002
and that she uses the Palm Harbor address on her license, vehicle and
boat registrations, and bank statements. She and her nephew testified
that she returned to Carmel, Indiana, as opposed to the Palm Harbor
home, because a doctor recommended that she remain close to her
nephew. The trial court awarded the wife exclusive use and possession
of the Palm Harbor house and $15,800 in temporary monthly alimony.

The husband argues that the trial court’s order is void for lack of
subject matter jurisdiction because neither the husband nor the wife
were physically present in Florida during the six months before the
wife filed the dissolution petition. Section 61.021, Florida Statutes
(2017), provides the following: “To obtain a dissolution of marriage,
one of the parties to the marriage must reside 6 months in the state
before the filing of the petition.” This “residency requirement is
jurisdictional and must be alleged and proved in every case.”
Fernandez v. Fernandez, 648 So. 2d 712, 713 (Fla. 1995).

It is undisputed that neither of the parties was physically present in
Florida during the six months prior to August 4, 2017, when the wife
petitioned for dissolution of marriage. And the wife did not relocate
to a Florida address until nine months after she filed her petition,
nearly a year and a half after she departed the state. This and other
courts of this state have consistently held that “[r]esidency under
section 61.021 means ‘an actual presence in Florida coupled with an
intention at that time to make Florida the residence.’ ” McCarthy v.
Alexander, 786 So. 2d 1284, 1285 (Fla. 2d DCA 2001) (emphasis
added) (quoting Copas v. Copas, 687 So. 2d 885, 887 (Fla. 2d DCA
1997)); see, e.g., Jenkins v. Jenkins, 915 So. 2d 1248, 1250 (Fla. 4th
DCA 2005) (acknowledging that residency requires “actual presence”
and concluding that “[e]ven though the husband’s physical presence
in Florida over the year preceding the filing of the petition was de
minimis, the trial court correctly determined the ‘chief seat of [the
husband’s] affairs and interests’ remains in Florida, creating presence
and the requisite objective intent to be a Florida resident” (second
alteration in original)).

Understanding that the wife’s absence from the state may very well
have been a consequence of her serious health issues as opposed to an
intention to make her residence elsewhere, her complete physical
absence from Florida during the six months prior to the filing of her
petition is nonetheless dispositive. Under controlling precedent, to
have resided in a place requires that one must have been present there
during the prescribed time period. We therefore conclude that the wife
failed to meet the residency requirement set forth in section 61.021,
rendering the trial court’s order void for lack of subject matter
jurisdiction.

Reversed and remanded. (VILLANTI and SLEET, JJ., Concur.)

*        *        *

Criminal law—Post conviction relief—Amended motion—Error to
dismiss as untimely and successive defendant’s motion for leave to file
belated amended and/or supplemental post conviction relief claims—
Prison date stamp demonstrates that amended and supplemental
claims were filed before postconviction court ruled on defendant’s
original Rule 3.850 motion

ANTONIO JAMES JEFFERSON, Appellant, v. STATE OF FLORIDA, Appellee. 2nd
District. Case No. 2D19-3012. April 15, 2020. Appeal pursuant to Fla. R. App. P.
9.141(b)(2) from the Circuit Court for Highlands County; Peter F. Estrada, Judge.
Counsel: Antonio James Jefferson, Appellant, pro se.
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(NORTHCUTT, Judge.) Antonio James Jefferson timely appeals the
dismissal of his “motion for leave to file the attached belated amended
and/or supplemental postconviction relief claims” under Florida Rule
of Criminal Procedure 3.850. We reverse.

The mandate in Jefferson’s direct appeal of his conviction and
sentence was issued on March 2, 2016. Jefferson filed his original rule
3.850 motion on September 22, 2016. The postconviction court
denied some of Jefferson’s claims by order filed on November 21,
2016, and it denied the remainder of the claims after an evidentiary
hearing by order filed on November 8, 2017.

On May 23, 2019, Jefferson filed the motion at issue in this appeal,
asserting that he had recently learned that his amended and supple-
mental claims were never addressed by the postconviction court. The
new claims included an amended ground eight and new grounds nine
through sixteen. The prison date stamp reflects that the amended
motion was filed on September 27, 2016. See Haag v. State, 591 So.
2d 614, 617 (Fla. 1992) (holding that the mailbox rule, under which a
document “filed by a pro se inmate is deemed filed at the moment in
time when the inmate loses control over the document by entrusting
its further delivery or processing to agents of the state,” such as by
placing the document in the hands of prison officials, “exists as a
matter of Florida law”).

The postconviction court dismissed Jefferson’s May 2019 motion
under rule 3.850(h), finding that it was untimely and successive. But
the prison date stamp of September 27, 2016, demonstrates that
Jefferson’s amended and supplemental claims were filed before the
postconviction court ruled on his original motion. Thus, it was error
to hold that Jefferson’s motion was untimely and successive, and the
court should have addressed his amended and supplemental claims.
See Norris v. State, 832 So. 2d 969, 970 (Fla. 2d DCA 2002) (“A
defendant may amend a rule 3.850 motion if the trial court has not yet
ruled on the motion and the amendment is filed within the two-year
time limit.”). Accordingly, we reverse and remand for further
proceedings.

Reversed and remanded. (KELLY and ATKINSON, JJ., Concur.)

*        *        *

JOHN A. BODZIAK, FRED B. BULLARD, JR., and ULMERTON ENTERPRISES,
INC., Appellants, v. DDB REAL ESTATE INVESTMENTS, LLC., a Florida limited
liability company; BERMER-BJURQUIST, INC., a Florida corporation; TIMOTHY
C. DAILY; CHRISTIAN DAILY; and CRAIG BJURQUIST, Appellees. 2nd District.
Case No. 2D18-4787. Opinion filed April 15, 2020. Appeal from the Circuit Court for
Pinellas County; Jack R. St. Arnold and Thane Covert, Judges. Counsel: Donald J.
Schutz, St. Petersburg, for Appellants. Charles A. Samarkos and Sharon E. Krick of
Johnson, Pope, Bokor, Ruppel & Burns, LLP, Clearwater, for Appellee Timothy C.
Daily. No appearance for remaining Appellees.

[Original Opinion at 45 Fla. L. Weekly D467b]

BY ORDER OF THE COURT:
Appellants’ motion for clarification is granted. The prior opinion

dated February 28, 2020, is withdrawn, and the attached opinion is
issued in its place. No further motions for rehearing will be enter-
tained.

(PER CURIAM.) Appellants John Bodziak, Fred Bullard, and
Ulmerton Enterprises, Inc., appeal the dismissal of their counterclaims
against appellee Timothy Daily. We affirm the dismissal of the claims
against Daily. Although the other appellees were also named in the
dismissed counts, the dismissal order is not final or appealable as to
them because they are named in interrelated claims that remain
pending in the circuit court. We express no view regarding the
correctness of the dismissal as to those parties, and our disposition
today has no bearing on the viability of any claims that remain
pending.

Affirmed. (NORTHCUTT, CASANUEVA, and BADALA-
MENTI, JJ., Concur.)

*        *        *

Dissolution of marriage—Transfer of venue—Error to sua sponte close
and transfer civil case against former wife and her mother to county
where dissolution of marriage case was filed—Action was filed in
transferring county directly in response to appellate court decision
holding that final order in family court of transferee county did not
contain a reservation of the court’s jurisdiction to permit a supplemen-
tal complaint postjudgment to add a third party—Furthermore, trial
court violated parties’ due process rights by sua sponte transferring
case with motions pending where no motion had been made seeking a
change of venue or requesting to close the case

JAY RUSSELL SINGER, Appellant, v. NOREEN SINGER and SALLY CHAZAN,
Appellees. 4th District. Case No. 4D19-2373. April 15, 2020. Appeal from the Circuit
Court for the Fifteenth Judicial Circuit, Palm Beach County; G. Joseph Curley, Jr.,
Judge; L.T. Case No. 50-2018-CA-004117-XXXX-MB. Counsel: Jay Russell Singer,
Lantana, pro se. Noreen Singer, Boca Raton, pro se. 

(PER CURIAM.) This is approximately the twenty-seventh appear-
ance of these parties in this court on various post-judgment dissolution
of marriage issues. In Singer v. Singer, 278 So. 3d 79 (Fla. 4th DCA
2019), the most recent case, we reversed an order of the Broward
County Family Court transferring the dissolution of marriage case to
Palm Beach County where a civil proceeding was pending between
the parties and a third person (the former wife’s mother) regarding title
to property in Palm Beach County. We held that there were still
pending issues in the family law case in Broward, which had to be
decided (a motion for attorney’s fees), and the court could not sua
sponte transfer venue of the family law matters to Palm Beach County
without notice and an opportunity to be heard.

Apparently, the trial judge in this proceeding assumed that meant
that the ongoing civil action in Palm Beach County should also be
transferred to Broward County and he sua sponte entered an order
transferring the case and closing the file. Nothing, however, in this
court’s opinion stated that the Palm Beach County action should be
transferred to Broward County. The Palm Beach County civil action
was not a part of the appeal.

Both parties concede, and we agree, that the judge could not
transfer the Palm Beach County civil proceeding to Broward County.
We had already decided in an earlier case, Singer v. Singer, 219 So. 3d
944, 944 (Fla. 4th DCA 2017) (citation omitted), that the final order
in Broward family court “did not contain a specific reservation of the
court’s jurisdiction to permit a supplemental complaint postjudgment
to add a third party. Affirmance is without prejudice for appellant to
seek relief against any third parties in a separate civil action.” The
Palm Beach County action against the former wife and her mother,
was filed directly in response to this decision. Thus, the instant case
could not be included in the Broward family court case, and the trial
court’s transfer of the case was in error.

Furthermore, just as in the last Singer case, the trial court violated
the parties’ due process rights by transferring the case sua sponte, with
motions pending, when no motion had been made to seek a change of
venue or to request that the case be closed. Singer, 278 So. 3d at 80-
81; see also, Morris-Edge Masonry, Inc. v. Tonn & Blank, Inc., 461
So. 2d 1036, 1037 (Fla. 4th DCA 1985) (finding trial court’s sua
sponte order of consolidation, that had the effect of transferring
plaintiff’s action to another county, deprived the plaintiff of due
process where no notice or opportunity to be heard was given by trial
court).

Reversed and remanded for reopening of case and for further
proceedings. (WARNER, KLINGENSMITH and KUNTZ, JJ.,
concur.)

*        *        *
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Criminal law—Vehicular homicide—Fleeing or attempting to elude
causing serious bodily injury or death—Double jeopardy—Dual
convictions for vehicular homicide and fleeing or attempting to elude
an officer causing serious bodily injury or death violate the single
homicide rule when committed in the same criminal episode causing
one death—Trial court properly dismissed count charging defendant
with fleeing or attempting to elude

LEX LUGARD EUGENE, Appellant, v. STATE OF FLORIDA, Appellee. 4th
District. Case Nos. 4D19-992 and 4D19-1281. April 15, 2020. Consolidated appeals
from the Circuit Court for the Fifteenth Judicial Circuit, Palm Beach County; Glenn D.
Kelley, Judge; L.T. Case No. 50-2016-CF-001434-AXXX-MB. Counsel: Carey
Haughwout, Public Defender, and Benjamin Eisenberg, Assistant Public Defender,
West Palm Beach, for appellant. Ashley Moody, Attorney General, Tallahassee, and
Rachael Kaiman, Assistant Attorney General, West Palm Beach, for appellee.

(CONNER, J.) Lex Lugard Eugene (“Appellant”) appeals his
judgments and sentences entered after a jury found him guilty of
vehicular homicide; fleeing or attempting to elude an officer causing
serious bodily injury or death; operating a motor vehicle carelessly or
negligently causing death or serious injury without having a driver’s
license; and resisting an officer without violence. The state cross-
appeals the trial court’s order dismissing the count charging fleeing or
attempting to elude an officer causing serious bodily injury or death,
based on the single homicide rule.

Appellant argues that the trial court erred in prohibiting evidence
of the arresting police agency’s policy against high-speed vehicle
pursuits and evidence of an internal investigation of the officer
involved in the highspeed chase leading to Appellant’s arrest. We
affirm the trial court’s rulings on those evidentiary issues without
discussion. We also affirm the trial court’s dismissal of the count
charging Appellant with fleeing or attempting to elude an officer
causing serious bodily injury or death and explain our reasoning.

Background
While waiting to turn onto the same road Appellant was travelling,

a police officer in uniform driving a marked police vehicle noticed
that Appellant was speeding. The officer ran the license plate and saw
that the tag was expired, but was unable to effectuate a traffic stop at
the time. However, ten minutes later, he saw Appellant’s vehicle in a
convenience store parking lot. As the officer pulled into the parking
lot, Appellant’s vehicle “took off.” Appellant increased his speed as
he was pursued, causing the officer to drive sixty miles an hour in
order to catch up to him.

When the officer activated his overhead lights, Appellant’s vehicle
again accelerated and then crossed over double lines into oncoming
traffic to pass another vehicle. At that point, the officer activated his
sirens. After Appellant’s vehicle successfully passed the other vehicle,
Appellant attempted to make an abrupt right-hand turn down a side
street and lost control of his vehicle. Appellant’s vehicle left the
roadway, crossed a curbed sidewalk, smashed through a chain-link
fence, and came to a stop in a dirt field. Appellant then exited the
vehicle and attempted to climb over another chain-link fence, but
when he was unable to do so, he began running through the field. The
pursuing officer was unable to make the abrupt turn to chase Appel-
lant’s vehicle, but backup officers arrived and were able to apprehend
Appellant.

In the course of driving off the roadway and into the field, Appel-
lant ran over and killed a five-year-old child.

A jury found Appellant guilty of vehicular homicide; fleeing or
attempting to elude an officer causing serious bodily injury or death;
operating a motor vehicle carelessly or negligently causing death or
serious injury without having a driver’s license; and resisting an
officer without violence. At sentencing, the trial court dismissed the
fleeing or attempting to elude an officer causing serious bodily injury
or death count, based on the single homicide rule. The state stipulated
to dismissal of the count charging operating a motor vehicle carelessly

or negligently causing death or serious injury without having a
driver’s license, also pursuant to the single homicide rule. After
Appellant was sentenced to prison, he gave notice of appeal.

Appellate Analysis
At sentencing, the trial court first addressed as a “double jeopardy”

issue raised by Appellant whether dual convictions for vehicular
homicide and fleeing or attempting to elude an officer causing serious
bodily injury or death violated the single homicide rule. Appellant
relied on McCullough v. State, 230 So. 3d 586 (Fla. 2d DCA 2017),
where the Second District found that the defendant’s convictions for
vehicular homicide and fleeing or attempting to elude an officer
causing serious bodily injury or death violated the single homicide
rule. Id. at 593. The state relied on McKinney v. State, 51 So. 3d 645
(Fla. 1st DCA 2011), and argued that fleeing or attempting to elude an
officer causing serious bodily injury or death is a non-homicide
offense, and therefore, it could not be a crime that violated the single
homicide rule. The trial court commented that guidance from this
Court was needed, but relied on McCullough in dismissing the count,
since it was the more recent case. The trial court’s verbal dismissal of
the fleeing or attempting to elude count was followed by a written
order citing to McCullough.

“A double jeopardy claim based upon undisputed facts presents a
pure question of law, which we review de novo.” McCullough, 230
So. 3d at 590.

In McCullough, the defendant stole a car which precipitated a high-
speed police chase, during which she struck and killed a bicyclist. Id.
at 589. On appeal, she challenged the trial court’s ability to sentence
her on vehicular homicide and fleeing or attempting to elude an officer
causing serious bodily injury or death, contending that sentencing her
on both counts violated her double jeopardy protections and the single
homicide rule, since there was only one death. Id. The Second District
described the “single homicide rule” as “a judicially created extension
of the constitutional and statutory double jeopardy bar.” Id. After an
extensive examination of the case law surrounding the development
of the rule and double jeopardy analysis in Florida, the Second District
held that the defendant’s conviction for fleeing or attempting to elude
an officer causing serious bodily injury or death in addition to
vehicular homicide violated the single homicide rule, resulting in
double jeopardy. Id. at 593. The Second District remanded the case for
the trial court to vacate the lesser felony offense of vehicular homi-
cide, leaving the fleeing or attempting to elude conviction undis-
turbed. Id. at 595-96. In so holding, the Second District relied
principally on our supreme court’s opinions in State v. Cooper, 634
So. 2d 1074, 1074-75 (Fla. 1994), and Houser v. State, 474 So. 2d
1193, 1197 (Fla. 1985). Houser and Cooper are considered the
primary case law sources for the single homicide rule.

In McCullough, the Second District also certified conflict with
McKinney, the case the state relied upon at Appellant’s sentencing. In
McKinney, the defendant argued that his convictions for third-degree
murder (using the fleeing offense as the underlying felony to support
third-degree murder) and fleeing or attempting to elude an officer
causing serious bodily injury or death violated the single homicide
rule. 51 So. 3d at 646. The First District disagreed, finding that
because fleeing or attempting to elude an officer causing serious
bodily injury or death could be satisfied by causing either death or
serious bodily injury, the fleeing offense was “not a homicide
offense.” Id. at 648. Because the fleeing offense did not necessarily
require death, the First District concluded the single homicide rule did
not apply to the defendant’s case. Id. The court reasoned that because
the fleeing offense could be committed in situations where the fleeing
causes serious bodily injury, that inclusion “distinguishe[d] fleeing or
eluding from DWI manslaughter, which the supreme court held in
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Houser to be a homicide offense rather than an enhancement to the
penalty for DWI because death was an element of the offense.” Id.

Significantly, the McCullough decision noted that the case law on
the issue in the First District was seemingly conflicting. 230 So. 3d at
595. In 2016, after McKinney was issued, the First District decided
Crusaw v. State, 195 So. 3d 422 (Fla. 1st DCA 2016), in which it held
that dual convictions for vehicular homicide and careless driving with
a suspended license resulting in death or serious bodily injury violated
double jeopardy, citing the supreme court Cooper decision as
controlling. Id. at 422-23. Although the Crusaw decision did not
mention the single homicide rule, its reliance on Cooper makes clear
that the rule was applied. Notably, Crusaw made no mention of
McKinney.

Further demonstrating the intradistrict conflict is the First District’s
decision in Daniel v. State, 271 So. 3d 1214 (Fla. 1st DCA 2019). In
Daniel, the First District itself noted the conflict between McKinney
and Crusaw, and determined that Crusaw was the controlling law in
the district, because it was the later decision in time. Id. at 1215 n.3.
Important to this appeal, the defendant in Daniel was sentenced on
vehicular homicide and fleeing or attempting to elude an officer
causing serious bodily injury or death, where there was only one
death. Id. at 1214. The First District vacated the fleeing or eluding an
officer causing serious bodily injury or death conviction and re-
manded the case for entry of a judgment on the lesser included offense
of fleeing or attempting to elude and resentencing. Id. at 1215-16. The
First District cited Cooper, Houser, Crusaw, and McCullough as
authority for its decision. Id. at 1215. Thus, it appears McKinney is no
longer good law in the First District.

Although we have never directly addressed the issue of whether
dual convictions for vehicular homicide and fleeing or attempting to
elude an officer causing serious bodily injury or death violates the
single homicide rule when there is only one death, we have applied the
single homicide rule in cases where a defendant was charged with
second degree murder and driving while license suspended causing
death, and where a defendant was charged with vehicular homicide
and driving while license suspended involving death. See Thomas v.
State, 837 So. 2d 443, 447 (Fla. 4th DCA 2002); Pierce v. State, 718
So. 2d 806, 810 (Fla. 4th DCA 1997). We perceive no reason to treat
cases charging vehicular homicide and driving with suspended license
resulting in death offenses together differently from cases charging
vehicular homicide and fleeing or attempting to elude an officer
causing serious bodily injury or death offenses together.

We note that the issue of whether dual convictions for vehicular
homicide and fleeing or attempting to elude an officer causing serious
bodily injury or death violate the single homicide rule is currently
before our supreme court on a certified question of great public
importance. See State v. Maisonet-Maldonado, No. SC19-1947, 2019
WL 6693244 (Fla. Dec. 9, 2019). Until the supreme court clarifies the
law, we align ourselves with the First, Second, and Fifth Districts and
hold that dual convictions for vehicular homicide and fleeing or
attempting to elude an officer causing serious bodily injury or death
violate the single homicide rule when committed in the same criminal
episode causing one death.

Affirmed. (FORST, J., and GILLESPIE, KENNETH, Associate
Judge, concur.)

*        *        *

Criminal law—Probation revocation—Evidence—Finding that
defendant violated probation by committing certain crimes is reversed
where no evidence of those crimes was presented at revocation
hearing—Findings regarding defendant’s failure to pay supervision
and court costs reversed where trial court failed to make express
finding that defendant had ability to pay—On remand, it is unneces-

sary for court to reconsider revocation of probation or defendant’s
sentence where record clearly shows trial court would have imposed
same sentence based on defendant’s other violations

DAVID EUGENE SHERROD, Appellant, v. STATE OF FLORIDA, Appellee. 4th
District. Case No. 4D18-2955. April 15, 2020. Appeal from the Circuit Court for the
Nineteenth Judicial Circuit, Okeechobee County; Michael C. Heisey, Judge; L.T. Case
No. 472014CF000277A. Counsel: Carey Haughwout, Public Defender, and Virginia
Murphy, Assistant Public Defender, West Palm Beach, for appellant. Ashley Moody,
Attorney General, Tallahassee, and Georgina Jimenez-Orosa, Senior Assistant
Attorney General, West Palm Beach, for appellee.

(PER CURIAM.) Appellant David Sherrod appeals an order revoking
his probation for committing the subsequent offenses of: 1) possession
and sale of cocaine within 1,000 feet of a park on August 29, 2017; 2)
possession of cocaine and resisting an officer without violence on
November 6, 2017; and 3) failure to pay both the costs of supervision
and court costs. We agree with Appellant that this case should be
remanded to correct the order revoking Appellant’s probation. We
reverse the finding that Appellant violated his probation by commit-
ting the crimes alleged to have occurred on November 6, 2017,
because, as conceded by the State, no evidence of these crimes was
presented at the revocation hearing. We also reverse the findings
regarding Appellant’s failure to pay the supervision and court costs
since the trial court failed to make an express finding that Appellant
had the ability to pay these fees. See Del Valle v. State, 80 So. 3d 999,
1011 (Fla. 2011) (holding that a trial court’s failure to make an express
finding of willfulness constitutes fundamental error); Giambrone v.
State, 109 So. 3d 1279, 1280 (Fla. 1st DCA 2013).

On remand, the order revoking Appellant’s probation should be
amended to reflect these changes. Despite this decision, we find it
unnecessary for the trial court to reconsider the revocation of proba-
tion or Appellant’s sentence. See McDoughall v. State, 133 So. 3d
1097, 1100 (Fla. 4th DCA 2014) (explaining that an appellate court
will remand for entry of a corrected order revoking probation but not
require a new sentencing hearing when the record clearly demon-
strates that the trial court would have imposed the same sentence
relying exclusively on the permissible grounds). Here, the trial court’s
sentencing decision does not appear to have been influenced by the
crimes alleged to have occurred on November 6, 2017 (as no evidence
of these crimes was presented at the hearing), and the trial court has
already resentenced Appellant pursuant to a rule 3.800(b) motion. The
trial court originally imposed a sentence of eight years and later
modified the sentence to the permissible maximum of seven years
pursuant to the 3.800(b) motion. At the time the trial court modified
Appellant’s sentence, the court had discretion to impose a lesser
sentence, but evidently declined to do so. Because the trial court does
not appear to have considered the November 2017 transgressions
during sentencing and has already revisited the length of Appellant’s
sentence, we find that the record clearly shows that the trial court
would have imposed the same sentence based exclusively on the
August 29, 2017 violations.

Accordingly, we affirm the revocation of Appellant’s probation
and the sentence imposed by the trial court. We remand, however, for
the trial court to enter a revocation order based solely on the new law
violations for the offenses occurring on August 29, 2017.
Affirmed in part, Reversed in part, and Remanded with instructions.
(CONNER and KLINGENSMITH, JJ., concur. FORST, J., concurs
in part and dissents in part with opinion.)
))))))))))))))))))
(FORST, J., concurring in part and dissenting in part.) I respectfully
dissent in part. I agree with the majority that we should remand with
instructions to enter a corrected revocation order. “A trial court is
authorized to revoke probation based on a single violation of proba-
tion alone.” McDoughall v. State, 133 So. 3d 1097, 1100 (Fla. 4th
DCA 2014) (quoting Whitehead v. State, 22 So. 3d 846, 847-48 (Fla.



Headnotes and indexes are copyrighted and may not be duplicated by photocopying, printing,
or other means without the express permission of the publishers. 1-800-351-0917

45 Fla. L. Weekly D852 DISTRICT COURTS OF APPEAL

4th DCA 2009)). However, as this court did in both McDoughall and
Whitehead, I would also remand for a new sentencing hearing.

The revocation order on appeal contained a total of four new law
violations and two additional violations for failure to pay the costs of
supervision and court costs. Consistent with this opinion, the corrected
revocation order will be based exclusively on the two new law
violations occurring on August 29, 2017. The other four violations
will be stricken.

While the majority is correct that the trial court has already
revisited the length of Appellant’s sentence pursuant to his rule
3.800(b) motion, this reconsideration occurred prior to Appellant’s
subsequent motion for clarification of the violations found by the trial
court. In Appellant’s motion for clarification, he argued that insuffi-
cient evidence of the November 6, 2017 offenses was presented at the
revocation hearing, and he specifically requested the trial court to
clarify whether it found him to have violated probation based solely
on the August 29, 2017 offenses or based on both the August 29, 2017
and November 6, 2017 offenses. In response to that motion, the trial
court issued a corrected order of revocation of probation and reiterated
that it found Appellant to have violated his probation based on both
sets of offenses. Thus, at the time of reconsideration, the trial court still
had the full litany of violations to consider.

The allegations of the November 6, 2017 offenses were similar to
the offenses of August 29, 2017, as both involved possession of
cocaine, and this similarity, establishing a pattern of misconduct, may
have contributed to the trial court’s decision to reinstate the maximum
sentence of seven years. When combined with the error of finding that
Appellant violated his probation by failing to pay his costs of supervi-
sion and court costs, I would remand for a new sentencing hearing in
addition to requiring the trial court to enter a corrected revocation
order. This court has taken similar action in the past:

Although the criminal offenses could independently support the
judge’s revocation determination, the record provides too little
guidance for us to determine if the trial judge would have imposed the
same thirty-six-month incarceration sentence if faced with only the
two violations rather than four. Thus, we reverse the order of revoca-
tion and, as a measure of caution, remand this case to the trial judge
for issuance of a revocation order consistent with this decision and for
reconsideration of defendant’s sentencing.

Wilson v. State, 967 So. 2d 1107, 1108 (Fla. 4th DCA 2007) (empha-
sis added). I would exercise the same caution here.

*        *        *

Civil procedure—Costs—Trial court erred in denying defendant’s
motion to tax costs based on a lack of verification and on counsel’s
failure to submit all relevant pleadings because there is no requirement
that a motion to tax costs be verified or accompanied by an affidavit

JOSHUA CAMPOS, an Individual, and INSTA INSURE, LLC, a Florida Limited
Liability Company, Appellants, v. ARANA AUTO INSURANCE &
MULTISERVICES AGENCY CORP., a Florida for profit Corporation, Appellee. 4th
District. Case No. 4D19-1419. April 15, 2020. Appeal from the Circuit Court for the
Fifteenth Judicial Circuit, Palm Beach County; Cymonie S. Rowe, Judge; L.T. Case
No. 50-2015-CA-009523-XXXX-MB. Counsel: Orrin R. Beilly of the Law Office of
Orrin R. Beilly, LLC, Palm Beach Gardens, for appellants. No brief filed on behalf of
appellee. 

(PER CURIAM.) The trial court denied a motion to tax costs based on
a lack of verification. Because there is no requirement that a motion to
tax costs be verified or accompanied by affidavit, we reverse and
remand for further proceedings.

After a bench trial, the trial court entered a final judgment in favor
of the appellants, the defendants below. The appellants filed a motion
to tax costs, wherein the type of costs sought to be reimbursed was
categorized and amounts provided. The order denying the motion
provided that counsel failed to appear and that the motion was

insufficient due to a lack of verification. The appellants then filed a
verified motion for rehearing, wherein they explained the extenuating
circumstances surrounding counsel’s absence and pointed out that
counsel was prepared to offer evidence in support of the motion. The
following exhibits were attached to the motion for rehearing: invoices
for court reporting services, including the production of transcripts; a
mediation conference report and photocopies of a check or checks
made out to the mediator; and an invoice for an expert’s services.

The trial court’s order setting a hearing on the motion for rehearing
provides that “the attorneys/parties must submit to the Court . . . 1.
copies of all relevant pleadings; 2. a copy of any memorandum of law
. . . ; 3. copies of all case law authority.”

After the hearing was held, the trial court denied the motion for
rehearing, reasoning that the parties failed to submit “all relevant
pleadings prior to the hearing” and that the appellants’ counsel “never
verified the costs in the [original motion to tax costs], which was the
original basis of the Court’s denial.” The court further reasoned that
“[w]hen seeking to tax costs, the movant must file the appropriate
motion, attaching a verified statement setting forth the items claimed
to be taxable.”

Section 57.041(1), Florida Statutes (2018), provides in pertinent
part that “[t]he party recovering judgment shall recover all his or her
legal costs and charges which shall be included in the judgment[.]”
The claim for costs does not need to be asserted in the pleadings. See
First Protective Ins. Co. v. Featherston, 978 So. 2d 881, 883 (Fla. 2d
DCA 2008).

Florida Rule of Civil Procedure 1.525 provides in pertinent part
that “[a]ny party seeking a judgment taxing costs, attorneys’ fees, or
both shall serve a motion no later than 30 days after filing of the
judgment[.]” Florida Rule of Civil Procedure 1.100(b) provides that
motions “must be made in writing unless made during a hearing or
trial, must state with particularity the grounds for it, and must set forth
the relief or order sought.” This court has held that these rules do not
require a supporting affidavit. See Silver Springs Props., L.L.C. v.
ERA Murray Realties, Inc., 874 So. 2d 712, 714 (Fla. 4th DCA 2004).
Other courts have agreed. See McDaniel v. Edmonds, 990 So. 2d 9, 12
(Fla. 2d DCA 2008) (“Rule 1.100(b) does not impose a requirement
that motions for attorney’s fees and costs be accompanied by affida-
vits setting forth the amount of fees and costs claimed.”); Seminole
Cty. v. Koziara, 881 So. 2d 83, 84 n.2 (Fla. 5th DCA 2004)
(“[N]othing in section 57.041, Florida Statutes or Florida Rule of Civil
Procedure 1.525 requires supporting affidavits. If (as there almost
never is) there is a genuine dispute over an identified item of taxable
costs, the court should conduct a hearing to resolve the dispute.”
(citation omitted)).

Based on the foregoing, we find that the trial court erred in denying
the motion based on a lack of verification and on counsel’s failure to
submit “all relevant pleadings.” We reverse and remand for further
proceedings.

Reversed. (LEVINE, C.J., CIKLIN and GERBER, JJ., concur.)

*        *        *

Administrative law—Child support—Hearing—Notice—Father of
child was denied due process because he was not given notice of final
hearing—Record reflects that notice was sent to incorrect address of
record

ANTHONY PRATT, Appellant, v. DEPARTMENT OF REVENUE, CHILD
SUPPORT ENFORCEMENT and KIANNA SHANICE GEORGINA OMISORE,
Appellees. 4th District. Case No. 4D19-3248. April 15, 2020. Appeal from the State of
Florida, Department of Revenue; L.T. Case Nos. DOAH 19-004326-CS and CSP
2000878517. Counsel: Anthony Pratt, Fort Pierce, pro se. Ashley Moody, Attorney
General, Tallahassee, and Toni C. Bernstein, Senior Assistant Attorney General,
Tallahassee, for appellee Department of Revenue.

(WARNER, J.) Appellant challenges a Final Administrative Order
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rendered by the Department of Revenue (DOR) after a hearing before
an administrative law judge. He contends that he was denied due
process because he was not given notice of the final hearing. We agree
and reverse, as the record shows that notice was not sent to him at his
record address.

The mother of appellant’s child initiated her request for child
support services through DOR. The agency commenced proceedings
to secure an order requiring the payment of child support by appellant.
When appellant was served with the DOR’s proposed final order, he
confirmed his address to be the address in Fort Pierce that was used
almost exclusively for appellant from the commencement of these
proceedings. Appellant then requested a hearing on the proposed final
order, and he confirmed his address to be the one in Fort Pierce, his
original one on file. For some unknown reason, however, the order
setting hearing was mailed to an address in Port St. Lucie, Florida,
which address was attached to the order. On the service list of the
order, it erroneously shows that the notice was sent to “address of
record;” yet only the full Port St. Lucie address is included. A request
for service of process on appellant, directed to the St. Lucie County
Sheriff’s Office, also provided the Port St. Lucie address. There is no
return of service in the file.

Appellant did not appear at the hearing, and the court entered a
final order on child support. Appellant timely appealed the order,
contending that he did not receive notice of the final hearing.

Due process requires the right to notice and a reasonable opportu-
nity to be heard before judgment is rendered. See Hinton v. Gold, 813
So. 2d 1057, 1060 (Fla. 4th DCA 2002). Appellant states that he did
not receive notice, and the record supports his contention. The notice
appears to have been sent to an address which was not his address of
record, even though the certificate of service erroneously referred to
it as the “address of record.” As further evidence that the notice was
sent to the wrong address, the request for service of process which was
sent to the Sheriff’s Office did not use appellant’s “address of record”;
instead, it used this unknown Port St. Lucie address. Thus, the record
does not support a presumption that the order setting the hearing was
sent to the proper address. It reflects the opposite. Appellant did not
receive proper notice of the final hearing, and the final order was
entered without due process.

We therefore reverse the final agency order of support and remand
for further proceedings. (DAMOORGIAN and KUNTZ, JJ., concur.)

*        *        *

Criminal law—Written threat to conduct mass shooting—Defendant
accused of posting a still photo of himself on social media with the
caption “On my way! School shooter”—No error in denying defen-
dant’s motion to dismiss where, when viewing evidence in light most
favorable to the state, a prima facie case exists where a jury could
determine that defendant’s posting did in fact constitute a threat to
conduct a mass shooting at school—Whether the posting was a threat
under section 836.10 is a question of material fact to be decided by the
factfinder

DAVID PUY, Appellant, v. STATE OF FLORIDA, Appellee. 4th District. Case No.
4D19-724. April 15, 2020. Appeal from the Circuit Court for the Fifteenth Judicial
Circuit, Palm Beach County; Jeffrey Colbath, Judge; L.T. Case No.
502018CF005136A. Counsel: Gregory Salnick of the Law Offices of Salnick & Fuchs,
P.A., West Palm Beach, for appellant. Ashley Moody, Attorney General, Tallahassee,
and Mitchell A. Egber, Assistant Attorney General, West Palm Beach, for appellee.

(LEVINE, C.J.) Appellant posted a still photo of himself on social
media. Under the photo was the caption, “On my way! School
shooter.” A student at appellant’s former high school saw it and
eventually an investigation and arrest resulted. The trial court denied
appellant’s motion to dismiss. Appellant pled nolo contendere with
both parties agreeing that the issue on appeal was dispositive.
Appellant argues that the trial court erred in not granting the motion to

dismiss because the posting was vague and subject to interpretation,
and he was not a threat to the school. We find the trial court did not err
in denying the motion to dismiss since there remained a material fact
at issue, that being the interpretation of appellant’s posting on social
media. In this case, that interpretation should be made by the
factfinder and not by a sworn motion to dismiss. As such, we affirm.

Appellant posted on “Snapchat,” a social media application, a still
photo of himself with the caption, “On my way! School shooter.” A
student at appellant’s former high school saw that Snapchat posted on
appellant’s Snapchat account and subsequently showed it to a teacher.
Law enforcement was brought in to investigate. Appellant was
charged with violating section 836.10, Florida Statutes (2018), which
states the following:

Any person who writes or composes and also sends or procures the
sending of any letter, inscribed communication, or electronic commu-
nication, whether such letter or communication be signed or anony-
mous, to any person, containing a threat to kill or to do bodily injury
to the person to whom such letter or communication is sent, or a threat
to kill or do bodily injury to any member of the family of the person to
whom such letter or communication is sent, or any person who
makes, posts, or transmits a threat in a writing or other record,
including an electronic record, to conduct a mass shooting or an act
of terrorism, in any manner that would allow another person to
view the threat, commits a felony of the second degree, punishable as
provided in s. 775.082, s. 775.083, or s. 775.084.

(emphasis added).
Appellant moved to dismiss the charges pursuant to Florida Rule

of Criminal Procedure 3.190(c)(4), which allows for the filing of a
motion to dismiss on grounds that “[t]here are no material disputed
facts and the undisputed facts do not establish a prima facie case of
guilt against the defendant.” Appellant claimed that he made the
posting while on his way to meet friends at a restaurant and that he did
not, in fact, plan to commit any shooting. Appellant argued that the
posting was vague, subject to different interpretations, and that he was
“not a threat in any way to shoot up a school.”

Appellant introduced evidence that the expression “school
shooter” was common among high school students and even heard in
college as an “inappropriate joke.” Further, one of the investigating
officers agreed during his testimony that appellant’s posting was
subject to different interpretations. The other officer testified that
appellant admitted it was his posting and that appellant posted it
roughly fifteen hours earlier as he was meeting friends at a restaurant.
When the officer was asked if appellant said he was joking, the officer
stated, “I don’t know if he said joking, but I asked him why did he
write that. He said, ‘I wasn’t thinking.’ ” Finally, appellant denied to
the law enforcement officer that he had any intentions to commit a
school shooting.

The state filed a demurrer and traverse to appellant’s motion to
dismiss. Although the state adopted appellant’s facts in part, it
disputed appellant’s explanation. The state asserted that appellant
offered an alternate explanation for the posting which “is not adopted,
nor relevant at this stage of the proceedings.” The state concluded that
the case should be sent to “a Jury as there is a factual question that
must be answered by a finder of fact.” The trial court denied appel-
lant’s sworn motion to dismiss and accepted appellant’s plea of nolo
contendere, with the agreement that the denial of the motion to dismiss
was a dispositive motion that could be appealed. Appellant appeals the
trial court’s denial of the sworn motion to dismiss.

We review the trial court’s ruling on a motion to dismiss de novo.
State v. Paez, 201 So. 3d 804, 806 (Fla. 4th DCA 2016). “The question
is whether, when the evidence is viewed in the most favorable light to
the State and all inferences are resolved against the defendant, the
State has established a prima facie case.” Id.
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“The purpose of such a motion is to test the legal sufficiency of the
underlying case, i.e. whether there is a dispute of material fact (not just
a dispute of unsupported conclusory allegations) or whether there
exists a legal defense that would summarily decide the case.” State v.
Paredes, 191 So. 3d 936, 940 (Fla. 4th DCA 2016) (citation omitted).
A rule 3.190(c)(4) motion should be granted “only where the most
favorable construction to the state would not establish a prima facie
case of guilt.” State v. Hunwick, 446 So. 2d 214, 215 (Fla. 4th DCA
1984). “[T]he trial judge must look only to the prima facie sufficiency
of the alleged facts; the trial judge may not evaluate the evidence.”
State v. Atkinson, 490 So. 2d 1363, 1365 (Fla. 5th DCA 1986).
“Criminal Procedure Rule 3.190(c)(4) motions should be granted
rarely, for in most cases there are factual disputes that are properly to
be resolved by the jury.” Hunwick, 446 So. 2d at 215.

The version of the statute appellant was charged under resulted
from an amendment following the decision in J.A.W. v. State, 210 So.
3d 142 (Fla. 2d DCA 2016). Prior to March 2018, section 836.10
stated:

Any person who writes or composes and also sends or procures the
sending of any letter, inscribed communication, or electronic commu-
nication, whether such letter or communication be signed or anony-
mous, to any person, containing a threat to kill or to do bodily injury
to the person to whom such letter or communication is sent, or a threat
to kill or do bodily injury to any member of the family of the person to
whom such letter or communication is sent commits a felony of the
second degree, punishable as provided in s. 775.082, s. 775.083, or s.
775.084.

(emphasis added).
In J.A.W., a juvenile posted several statements on Twitter, a social

media platform, such as “can’t wait to shoot up my school” and
“school getting shot up on a Tuesday.” 210 So. 3d at 143. The court
reversed the conviction because all the threats “were not sent directly
to the alleged victims or their families as prohibited under the plain
language of section 836.10.” Id. After J.A.W., section 836.10 was
amended. Now the plain language of section 836.10 does not require
that the individual send the threat “directly” to any particular person,
as was required in the prior iteration of this statute. Unlike the prior
statute, the present statute is invoked by the mere act of posting the
threat on social media, regardless of whether it is directed to an
individual.

We agree with the trial court and find that, when viewing the
evidence in the record in the light most favorable to the state, with all
inferences resolved against appellant, a prima facie case exists where
a jury could determine that appellant’s posting did in fact constitute a
threat to conduct a mass shooting at school. Section 836.10 does not
define “threat.” However, in In Interest of P.J., 579 So. 2d 299, 300
(Fla. 4th DCA 1991), where the legislature did not provide a definition
for “threat” in another statute, this court held that “threat” was “to be
given its plain meaning which would be measured by common
understanding and practice.” Merriam-Webster online dictionary’s
first definition for “threat” is “an expression of intention to inflict evil,
injury, or damage.” Threat, Merriam-Webster, https://www.merriam-
webster.com/dictionary/threat (last visited Apr. 13, 2020). See also
Webster’s Third New International Dictionary 2382 (2002) (defining
“threat” as “an expression of an intention to inflict evil, injury, or
damage”).

The Second District has stated that whether a written communica-
tion constitutes a threat under section 836.10 depends on whether the
message was “sufficient to cause alarm in reasonable persons.” See
Smith v. State, 532 So. 2d 50, 53 (Fla. 2d DCA 1988). Other cases
involving different statutes have similarly held that whether a
statement is a threat is a question of fact for the jury. See Strachan v.
State, 279 So. 3d 1231, 1238 (Fla. 4th DCA 2019) (“Even if the trial

court did not understand the third text to be a threat, that was a
question for the jury, not the trial court, in determining the credibility
of the defendant’s self-defense claim.”); Gill v. State, 622 So. 2d 92,
93-94 (Fla. 2d DCA 1993) (“Whether a statement or other communi-
cation constitutes a true threat which has the probable consequence of
causing reasonable apprehension in the hearer is [also] a question of
fact for [a] jury.”) (citation and quotation marks omitted) (alterations
in original); State v. Jenkins, 522 So. 2d 890, 890 (Fla. 2d DCA 1988)
(“[W]hether defendant’s conduct constituted a threat to cause serious
personal injury and whether the victim had a reasonable belief that
defendant had the ability to carry out that threat are for the jury to
decide.”); State v. McGraw, 474 So. 2d 289, 290 (Fla. 3d DCA 1985)
(“Whether a particular communication constitutes a true threat which
has the probable consequence of causing reasonable apprehension in
the hearer is a question of fact for the jury.”).

In a recent case involving section 836.10, State v. Cowart, No.
5D19-681, 2020 WL 740253, at *3 (Fla. 5th DCA Feb. 14, 2020), the
Fifth District found that the state made a prima facie showing that the
defendant’s Snapchat message was “sufficient to cause alarm in
reasonable persons.” (citation omitted). The Snapchat message in
Cowart was made by a current high school student and “depicted a
scoped AR-15 rifle with an extended, large capacity magazine and had
the caption, ‘Show and Tell @NM on Monday.’ ” Id. at *1. The Fifth
District concluded that the reasonableness of the recipient’s percep-
tion of the post as a threat was a matter for the jury to determine. Id. at
*3. Like in Cowart, here, the state made a prima facie showing that
appellant’s Snapchat message was sufficient to cause alarm in a
reasonable person and thus was a threat such that appellant was not
entitled to dismissal of the information.

Appellant argues that his actions could not constitute a threat.
Specifically, he argues that his posting was vague and made fifteen
hours earlier, belying any immediacy of action. Appellant maintains
that he was not a threat to anyone or the school. That argument may or
may not have been successful to a factfinder. The issue for this court
is to determine whether, at this juncture of the proceedings, dismissal
was warranted. We find that the trial court did not err and that only a
jury in this case could have made these factual determinations.

Because there was a question of material fact to be decided by the
factfinder—whether the posting was a threat under the statute—the
trial court correctly denied appellant’s motion to dismiss. As such, we
affirm.

Affirmed. (CIKLIN and GERBER, JJ., concur.)

*        *        *

Criminal law—Speedy trial—Arrest—Trial court erred in dismissing
charges against defendant for violation of speedy trial rules based on
finding that defendant was functionally arrested on the day of the
criminal incident, although he was not formally arrested until a year
later—Trial court properly looked at four Melton factors to determine
whether defendant was arrested on the date of the incident, but erred
in its analysis of those factors—Trial court used wrong analysis as to
factors one and four by evaluating them based on an objective,
reasonable person standard—Factors one and four required trial court
to determine whether officer subjectively intended to effect arrest and
whether defendant subjectively understood that officer subjectively
intended to effect arrest—As to the third factor, communication of
arrest must be an express statement of intent to arrest which was
absent in case at issue—Defendant failed to prove he was arrested for
speedy trial purposes on date of incident where, applying correct law
to factors, three of the four factors were not supported by record
evidence

STATE OF FLORIDA, Appellant, v. LERONCE JALINE MEELIQUE CHEEKS,
Appellee. 4th District. Case No. 4D19-1408. April 15, 2020. Appeal from the Circuit
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Court for the Fifteenth Judicial Circuit, Palm Beach County; Roger B. Colton, Judge;
L.T. Case No. 502018CF011357AXXXMB. Counsel: Ashley Moody, Attorney
General, Tallahassee, and Jonathan P. Picard, Assistant Attorney General, West Palm
Beach, for appellant. Carey Haughwout, Public Defender, and Scott Thomas Pribble,
Assistant Public Defender, West Palm Beach, for appellee.

(WARNER, J.) The State of Florida appeals from an order dismissing
sexual battery charges against Leronce Cheeks for violation of speedy
trial rules. The trial court found that Cheeks was functionally arrested
on the day of the incident, although he was not formally arrested until
a year later. The court erred, however, in its application of the four-
part test of Melton v. State, 75 So. 2d 291 (Fla. 1954), which deter-
mines when an arrest occurs for purposes of speedy trial. Because the
officers did not have an intent or a purpose to arrest Cheeks, did not
communicate to him that he was arrested, and the evidence did not
show that Cheeks thought he was arrested, three of the elements of that
test were not met. We thus reverse.

On November 29, 2018, the State charged Cheeks with sexual
battery of a victim which occurred on September 30, 2017. He was
then formally arrested on the charge. Cheeks moved for discharge,
alleging that for purposes of speedy trial, he was arrested when he was
detained on September 30, 2017. He contended that, pursuant to
Florida Rule of Criminal Procedure 3.191, he was entitled to immedi-
ate discharge because the State failed to charge him before expiration
of the 175 day speedy trial period. He alleged that his detention on the
day of the incident constituted an arrest for speedy trial purposes,
relying on various body-cam videos and videos from his interrogation
at the police station.

The court conducted a hearing on the motion. The evidence
consisted of a police body-cam video from the date of the incident, a
video recording of Cheeks’ interrogation, and testimony of the lead
detective.

On September 30, 2017, a woman jogging in the early morning in
West Palm Beach was approached from behind by a man who grabbed
her in the groin area and digitally penetrated her vagina. The woman
ran to her husband who was waiting in their vehicle a few blocks away
and told him what happened. She then called 911. Shortly thereafter,
she and her husband found the man and followed him in their vehicle.
The woman’s husband jumped out of his vehicle, grabbed the man
(Cheeks), and held him down until police arrived. As found by the trial
court in its order granting discharge:

Police officers placed Mr. Cheek’s (sic) in handcuffs, and com-
manded him to standup as he gasped for air. At least three officers
immediately escorted him to a police car. (See body cam footage.)

They physically searched Mr. Cheeks’ (sic) by digging through his
pockets, before putting him handcuffed in the police car. The officers
found marijuana in Mr. Cheeks’ pocket. They questioned him as he sat
handcuffed in the back of the police car. He answered, and provided
his name and address. He also provided his statement about what had
just happened. He also said he had dropped his keys and cell phone
while being chased, hit by a car, and tackled by a stranger. His shirt
was also removed as the stranger wrestled him on the concrete. He
described his dropped items and his car.

Video shows that Cheeks sat in the police car while police searched
for and located his cell phone, shirt, keys and parked car. They towed
his car to police headquarters.

When they arrived at the police station, Cheeks was placed in a
holding cell, Police took his belt, money, and shoes. He remained
there for four hours until two police detectives began to interview him.
He was read his Miranda warnings. Cheeks asked the detectives if he
was going to have to sit in the police station all day or whether police
would explain things to him at that time. The first detective told him
“No, no, no, no, no, no, we’re gonna talk and then, when we’re done,
we’ll get ya outta here.” Cheeks then described the incident that
morning, stating he simply bumped into the victim. The second

detective asked him if he would consent to provide DNA. He asked,
“[W]ould I have to have a lawyer for that[?]” The detectives re-
sponded that he could consent. He signed the DNA consent form and
swabs were taken.

At the end of the interview, Cheeks asked “What—what does
happen here, like, you know for the like, what happens here?” The
first detective responded, “We have to investigate. We have to
investigate it, you know, we have to make sure that all the evidence
matches everything that was said[,] and you know, it’s just a matter of
crossing all the t’s and dotting all the i’s. We just gotta make sure
everything matches up.” Cheeks then asked, “So I’m saying like what
happens to me in terms of like what, am I going to jail or something?
And then we have to like wait for a trial[?]” The detective responded,
“[W]e’re still trying to figure this out . . . obviously we don’t wanna
put somebody in jail for something that they may not have done, we
don’t want somebody in jail if they’re, they’re innocent, right? So, no,
we haven’t decided on that.”

Cheeks then asked “[W]hat happens to my car, and my phone, and
everything?” At that point, the officers left the room. When they
returned, another officer was present, and that officer also interrogated
Cheeks regarding the incident. Cheeks asked him, “[H]ey, I want to
know if there’s like a timetable on me being able to go? The officer
said he would ask the detective who had been speaking to Cheeks
before; however, he did not answer the question. At the end of the
interview, Cheeks again questioned the officer about when he could
leave, and the officer thought it would take less than two hours to
finish.

There was a break, and one of the detectives and the officer
returned and asked for the password to Cheeks’ phone to verify that it
was his. Cheeks showed them the code. Cheeks asked about his car
and cell phone, and the detectives told him his vehicle would be
released to him, but they would keep his cell phone until the investiga-
tion was through. They returned his belt, his watch and his car. Then
Cheeks left. Twice he returned to the station to obtain his phone,
which was finally released in February 2019. He was formally
arrested on November 29, 2018, more than a year after the incident.

The first detective who interviewed Cheeks testified at the hearing
on the motion for discharge. He explained that, typically, a sexual
battery investigation would not be done on the side of the road. The
detective would bring potential suspects to the police station to
interview them in most cases. Suspects in police vehicles being taken
to the police station were, as a matter of policy, handcuffed for officer
safety. With respect to the investigation of Cheeks, the detective did
not believe he had sufficient probable cause to arrest Cheeks on the
date of the incident, and Cheeks was never told that he was going to be
arrested. The detective was at the beginning of his investigation and
still had a lot of work to do. He needed a DNA test, and he wanted to
look for video cameras in the neighborhoods to try to find witnesses.
He testified that when someone is arrested, they are booked into the
county jail, and he explained that the county jail is at the Palm Beach
County Sheriff’s Office, not the West Palm Beach Police Station.
Cheeks had not been taken to PBSO that day.

After taking the matter under advisement, the trial court granted the
motion for discharge. In its order, the court addressed the issue of
whether Cheeks was arrested on the day of the incident. Pursuant to
rule 3.191, speedy trial is triggered when the person is arrested, and
the defendant is entitled to discharge if the State fails to file charges
prior to the expiration of the speedy trial period. State v. Williams, 791
So. 2d 1088 (Fla. 2001). The court noted that “custody” is defined for
purposes of speedy trial as “when [the person] is arrested as a result of
the conduct or criminal episode which gave rise to the crime charged.”
State v. Christian, 442 So. 2d 988, 989 (Fla. 2d DCA 1983). A formal
arrest, with booking and formal charges, is not necessary to start the
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running of the speedy trial rule. However, something more than an
investigatory detention is required. 442 So. 2d at 989. A person may
be deemed to be “in custody” for purposes of his Miranda rights yet
not “in custody” for purposes of the application of the speedy trial
rule. 442 So. 2d at 989.75.

The court set forth the four factors taken from Melton which must
be met to find that a person has been arrested prior to a formal arrest:

1) whether the purpose or intent of the authority is to effect an arrest;
2) seizure of the person; 3) a communication by the arresting officer
of an intention to effect an arrest; and 4) whether the person believes
the arresting officer is there to arrest and detain him.

See Melton, 75 So. 2d at 294.
The court addressed all four factors, based upon “analysis of what

a reasonable person would perceive.” As to the first element, the
purpose or intent to effect an arrest, the court found it was satisfied
because police dug into Cheeks’ pockets while he was handcuffed.
This was a search incident to arrest before transporting a suspect to be
booked, and the complaining witness was there identifying him on the
scene as the man who grabbed her. Element two—an actual or
constructive seizure or detention of the person to be arrested—was
satisfied, because Cheeks was seized by police when he was
handcuffed and put in the police car. As to element three—a commu-
nication by the arresting officer to the person whose arrest is sought of
an intention or purpose then and there to effect an arrest—the court
ruled that where a detained person is physically removed from the
scene and involuntarily transported to the police station for question-
ing and/or investigation, courts have construed this to be a de facto
arrest. Saturnino-Boudet v. State, 682 So. 2d 188, 193 (Fla. 3d DCA
1996). Element four—an understanding by the person whose arrest is
sought, that it is the intention of the arresting officer then and there to
arrest and detain him—was satisfied, because the court found that any
reasonable person would understand that they had been arrested after
being handcuffed and forcibly placed in a police car at the scene of an
alleged crime, transported to the police station, and placed in a holding
cell, all taking place over a period of seven hours. The court pointed
out that police towed Cheeks’ car and took his belongings. Thus, the
court ruled that there had been an arrest, speedy trial was violated, and
Cheeks had to be discharged. The State now appeals.

Recently, the supreme court expressed the view that use of the
Melton four-factor test to determine whether an arrest occurs for the
purpose of the running of the speedy trial period has overcomplicated
the issue. See Davis v. State, 286 So. 3d 170 (Fla. 2019). It noted that
the federal speedy trial rule measured the right to speedy trial from the
date of formal arrest, noting that the substantive Sixth Amendment
right to a speedy trial is not implicated by lengthy investigation before
that right attaches. Id. “[A] procedural rule designed to protect a
substantive right should come into play when the substantive right is
implicated—not before.” Id. at 175. Despite this conclusion, the court
opted to direct a rule change to address its concerns. “Until a rule
change is made, courts are to continue to look to Melton to determine
when a person is arrested for speedy trial purposes.” Id. Consistent
with that direction, we review the application of the Melton factors to
this case.

Davis sets forth the standard of review of an order discharging a
defendant for speedy trial violation.

A trial court’s ruling on a motion to discharge under the speedy trial
rule presents mixed questions of law and fact. Brown v. State, 843 So.
2d 328, 330 (Fla. 1st DCA 2003). The trial court’s factual findings will
be sustained if they are supported by competent, substantial evidence.
Id. We review de novo the trial court’s application of the law to the
facts. Id.

Id. at 173-74.

Rule 3.191(a), Florida Rule of Criminal Procedure provides that
every person charged with a crime must be brought to trial within 175
days of arrest. The time period begins when the person is taken into
custody. Id. “Custody” for purposes of the rule means “when the
person is arrested as a result of the conduct or criminal episode that
gave rise to the crime charged.” As noted in Davis, for years the
Florida courts have applied the Melton four-part test to determine
when an arrest is made for speedy trial purposes. See e.g., Griffin v.
State, 474 So. 2d 777 (Fla. 1985). All four factors must be present for
a custodial detention to be considered an arrest for speedy trial
purposes. Davis v. State, 253 So. 3d 1234,1238 (Fla. 5th DCA 2018);
Brown v. State, 623 So. 2d 800, 802 (Fla. 4th DCA 1993).

The trial court properly looked to the Melton factors to determine
whether Cheek was arrested, but erred in its analysis of those factors.
First, the court used the wrong analysis as to two of the factors. It
evaluated them based upon “what a reasonable person would per-
ceive,” thus viewing each factor from an objective basis. Davis,
however, cites with approval Judge Orfinger’s concurring opinion in
Davis v. State, 253 So. 3d 1234, 1242 (Fla. 5th DCA 2018), in which
he noted that two of the elements required the trial court to determine
subjective intent:

[T]wo elements in the current test require the trial court to perform
very subjective analysis. For element one, the court must somehow
determine whether the officer subjectively intended to effect an arrest,
and for element four, the court must divine the defendant’s subjective
understanding of whether the officer subjectively intended to effect an
arrest.

Therefore, the court erred as a matter of law in analyzing these factors.
Applying the correct law to the factors, we conclude that Cheeks

was not arrested on the date of the incident. Therefore, the speedy trial
time did not run.

The first element requires that there be a purpose or intent of the
authority to effect an arrest. The trial court found that because Cheeks
was seized, and his pockets searched prior to being placed in the police
vehicle, this was a search incident to a lawful arrest prior to booking
the defendant, as he had already been identified by the victim. The
detectives testified, however, that standard procedures require a
person to be searched before being placed in a patrol car for reasons of
officer safety. Further, had the defendant been arrested, he would have
been taken to the Palm Beach Sheriff’s Office where the jail was
located. Instead, he was taken to the police headquarters for question-
ing.

As noted in State v. Lail, 687 So 2d 873, 875 (Fla. 2d DCA 1997):
The fact that a defendant has been handcuffed, however—or, as in this
case, temporarily placed in a holding cell—goes to the involuntary
nature of a detention and the entitlement to Miranda warnings. State
v. Christian, 442 So. 2d at 990. It does “not convert [a] detention for
questioning into an arrest.” Id.

In Lail, officers received a report of a sexual battery Lail had
committed against his stepdaughter. Officers arrived at his home,
questioned him, and then asked him to accompany them to the police
station for further questioning. There, he was placed in a temporary
cell for hours, questioned for more hours, subjected to a body search,
and ultimately released after seven hours. The court held that the
Melton test had not been met. “While the record shows that the
officers herein intended to question him, there is no showing that they
intended to arrest him, that they told him he was under arrest, or that
he otherwise understood he was under arrest.” Id. at 874.

Similarly, in this case, while Cheeks was handcuffed, searched,
placed in a police vehicle and driven to the station for questioning,
there was no evidence that the officers, either at the scene or at the
police station, intended to arrest Cheeks that day. In fact, the only
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testimony as to the officers’ intent was that of the detective who
interviewed Cheeks. He testified that they were not intending to arrest
Cheeks, as they needed to do more investigation. That Cheeks was
subject to a search prior to entering the vehicle, may impact his Fourth
Amendment Miranda rights, but it does not establish an arrest for
speedy trial purposes.

The second factor of Melton requires a seizure of the person. All
parties agree that Cheeks was seized by the officers at the scene.
Therefore, this factor was met.

Communication by the officer of an intent to arrest the defendant
is the third factor. The trial court found that actual communication of
an intent to make an arrest was not required; police actions could
communicate an intent to arrest, citing to Saturnino-Boudet v. State,
682 So. 2d 188, 193 (Fla. 3d DCA 1996), for the proposition that
removing a person involuntarily from the scene of a crime for the
purposes of investigation or interrogation constitutes a de facto arrest.
Saturnino-Boudet, however, involved the denial of a motion to
suppress based upon Fourth Amendment violations, not a speedy trial
issue. “A person may be deemed to be ‘in custody’ for purposes of his
Miranda rights yet not be ‘in custody’ for purposes of the application
of the speedy trial rule.” State v. Christian, 442 So. 2d 988, 989 (Fla.
2d DCA 1983), citing State ex rel. Dean v. Booth, 349 So. 2d 806 (Fla.
2d DCA 1977), cert. denied, 358 So. 2d 129 (Fla.1978).

We disagree that actual communication of the intent to arrest is not
necessary. Without actual communication, that factor would also
require a subjective component condemned by the supreme court in
Davis. And it would leave both authorities and suspects without the
clarity necessary to gauge whether an arrest has occurred for purposes
of speedy trial. We hold that communication of an attempt to arrest
must be an express statement of intent to arrest. Here, there was none.
The detectives never told Cheeks he was going to be arrested, and
consistently explained that he would be free to go in a few hours.
There was no communication of an intent to arrest. The third Melton
factor is not satisfied.

Finally, Melton’s fourth element requires an understanding by the
suspect of the intention of the authorities to arrest and detain him. As
noted in Davis, this involves a determination of the suspect’s subjec-
tive understanding. Cheeks was never told he was arrested, and he
never testified, relying instead on the video of his interrogations. But
in the video, he did not evince an understanding that he was arrested.
He continually asked when he could leave, and the detectives
responded that he could leave as soon as they were finished with some
of their investigation. They never told Cheeks that he would have to
stay. No evidence shows that Cheeks subjectively understood that he
was under arrest. Thus, the fourth factor was not established.

In conclusion, of the four Melton factors required to prove that a
suspect has been arrested, three are not supported by the record
evidence. Therefore, Cheeks failed to prove that he was arrested
within the meaning of rule 3.191(c) for speedy trial purposes. The trial
court erred in granting his discharge. We therefore reverse and remand
for reinstatement of the charges against Cheeks.

Reversed and remanded for reinstatement. (KLINGENSMITH
and KUNTZ, JJ., concur.)

*        *        *

Domestic violence—Injunction—Petition filed by mother on behalf of
child alleging child made statements indicating that respondent/father
had sexually abused him—Evidence—Hearsay—Trial court erred in
admitting statements of child in absence of corroborating evidence and
in granting petition for domestic violence injunction based on those
statements

JOSHUA PERRAULT, Appellant, v. AMANDA ENGLE, Appellee. 4th District. Case
No. 4D18-3458. April 15, 2020. Appeal from the Circuit Court for the Seventeenth

Judicial Circuit, Broward County; Arthur M. Birken, Judge; L.T. Case No. 17-2051
DVCE (58). Counsel: Charles G. White of Charles G. White, P.A., Miami; and Maria
L. Sachs, Boca Raton, for appellant. Jason H. Haber of Haber Blank, LLP, Fort
Lauderdale, for appellee.

(CIKLIN, J.) The parents involved in this appeal have long had a
dysfunctional relationship. Their three-year-old son alternated his
time between the mother and father. Over the years, the mother called
law enforcement on numerous occasions to lodge complaints about
the father, none of which led to any further action by the authorities.
But that changed when the mother petitioned on behalf of the son for
an injunction for protection against domestic violence. She alleged
that the child made statements indicating the father had sexually
abused him. After the trial court held a child hearsay hearing pursuant
to section 90.803(23), Florida Statutes (2017), the court admitted the
statements and granted the petition. We find there was no evidence
corroborating the child hearsay statements, and we reverse.

In support of her petition for injunction, the mother sought to admit
statements allegedly made by the child to the mother and her parents,
as well as statements the child made to a crisis center employee while
law enforcement officers watched through a video feed. The evidence
at the child hearsay hearing revealed the following. The mother
observed the child touching his penis while watching television. She
was not alarmed and finished preparing dinner. She brought the child
dinner and asked him what he was doing. The child allegedly stated
that he and the father played a game where the father put his penis in
the child’s mouth. The mother asked the child to show her what he was
describing, and the child allegedly obliged by attempting to put his
mouth on his penis. The mother then brought her parents into the room
and asked the child to repeat what he had told her. He allegedly did so.
The child was taken for a physical examination. During the examina-
tion, he did not indicate he had been sexually abused. The examination
did not reveal any evidence of sexual abuse.

A detective met with the mother and child but did not question the
child. A counselor employed by a child sexual assault crisis center
interviewed the child. The child initially “denied that there was
anything that happened.” The interviewer “kept asking [the child]
different questions,” and he eventually stated that the father put his
penis in the child’s mouth. The interviewer repeatedly referenced the
video of the interview when she was asked what was said during the
interview. Additionally, she acknowledged that her interview of the
child was submitted for peer review, and she was criticized for her
interview technique.

An expert in psychiatry watched the videotaped interview and was
deeply critical of the way the interviewer conducted the interview.
The child was not given the opportunity to provide a narrative.
Instead, the interviewer had “an agenda” and “repeated one question
fifteen times.”

During the child hearsay hearing, the mother and her parents
admitted that before these allegations arose, they harbored feelings of
animosity toward the father.

At the close of the hearing, the father’s attorney realized the
videotaped interview had not been admitted into evidence and asked
whether the court would “benefit” from watching it. The court
responded, “How would I know? I have no idea what’s on it.” The
court declined to reopen the evidence to watch the video.

The trial court ruled that the statements were admissible under
section 90.803(23). With respect to indicia of reliability, the court
rejected any implication of fabrication by the mother and parents. The
court found that the “alleged abuse . . . was extremely serious,” the
“duration of the alleged abuse was not clear” but “apparently occurred
more than once,” the “relationship was between a parent and child,”
and that the child “is well able to verbally communicate.” With respect
to corroborating evidence, the court relied on the following: “[T]he
child was masturbating, the child tried to commit fellatio on himself
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when trying to explain what happened[,] and the [interviewer] . . .
testified that she found the child to be credible, reliable[,] and
trustworthy[.]”

The trial court then entered an agreed order for supervised
visitation. In the time leading up to the final hearing on the merits of
the petition, the father and his son engaged in numerous supervised
visits. During the final hearing, the therapists who observed the visits
testified that the child was always eager to visit his father, and that the
visits were warm, appropriate, and positive. The father testified,
denying the allegations. The psychiatry expert reiterated his previous
testimony regarding the deficiencies in the interview of the child. He
also testified that it was normal for a young child to touch his penis. He
considered 48 factors to assess the legitimacy of the allegations of
sexual abuse, and he concluded that the father had not sexually abused
the child.

The trial court found the case was “very close,” but it found that the
incident “occurred” and it granted the petition. However, the court
also provided that “timesharing shall continue so long as the child’s
therapist states that there is no adverse impact to the child and the same
is beneficial to the child.”

On appeal, the father argues, among other things, that the trial court
erred in admitting the child hearsay statements and in granting the
petition based on those statements. We agree. In light of our reversal,
the father’s other arguments need not be entertained.

“Our standard in reviewing a trial court’s determination on the
reliability and admissibility of child hearsay statements under section
90.803(23) is abuse of discretion.” Platt v. State, 201 So. 3d 775, 777
(Fla. 4th DCA 2016) (quoting Rodriguez v. State, 77 So. 3d 649, 650
(Fla. 3d DCA 2011)).

Section 90.803(23) governs the admission of a child victim’s out-
of-court statement relating to, among other things, sexual abuse
against a child or an unlawful sexual act involving the child. Where
there is no indication that the “source of information or the method or
circumstances by which the statement is reported” is untrustworthy,
such hearsay statements are admissible where the trial court finds after
a hearing that the “time, content, and circumstances of the statement
provide sufficient safeguards of reliability,” and the child either 1)
testifies or 2) is unavailable as a witness, “provided that there is other
corroborative evidence of the abuse or offense.” § 90.803(23)(a), Fla.
Stat.

“In making its determination [on the issue of reliability], the court
may consider the mental and physical age and maturity of the child,
the nature and duration of the abuse or offense, the relationship of the
child to the offender, the reliability of the assertion, the reliability of
the child victim, and any other factor deemed appropriate[.]” §
90.803(23)(a)1., Fla. Stat. Other factors the court may consider in
making its reliability determination include, but are not limited to, the
following:

a consideration of the statement’s spontaneity; whether the statement
was made at the first available opportunity following the alleged
incident; whether the statement was elicited in response to questions
from adults; the mental state of the child when the abuse was reported;
whether the statement consisted of a child-like description of the act;
whether the child used terminology unexpected of a child of similar
age; the motive or lack thereof to fabricate the statement; the ability of
the child to distinguish between reality and fantasy; the vagueness of
the accusations; the possibility of any improper influence on the child
by participants involved in a domestic dispute; and contradictions in
the accusation.

State v. Townsend, 635 So. 2d 949, 957-58 (Fla. 1994). “[A] court is
to use a totality of the circumstances evaluation in determining
reliability.” Id. at 958.

With respect to “corroborating evidence,” the “requirement assures

that a defendant will not be convicted solely on the basis of the hearsay
testimony.” Ghelichkhani v. State, 765 So. 2d 185, 190 (Fla. 4th DCA
2000) (quoting Townsend, 635 So. 2d at 957). “Corroborating
evidence” “has been defined as ‘[e]vidence supplementary to that
already given and tending to strengthen or confirm it. Additional
evidence of a different character to the same point.’ ” Jones v. State,
728 So. 2d 788, 791 (Fla. 1st DCA 1999) (quoting Black’s Law
Dictionary 344 (6th ed. 1990)). It has also been defined as “[e]vidence
that differs from but strengthens or confirms what other evidence
shows.” Baugh v. State, 961 So. 2d 198, 204 (Fla. 2007) (alteration in
original) (citation omitted). Such evidence includes physical evidence
and a perpetrator’s statements. See Ghelichkhani, 765 So. 2d at 190-
91. But it is not limited to physical evidence and incriminating
statements. For instance, similar fact evidence has been found to be
corroborating evidence for purposes of section 90.803(23). See Jones,
728 So. 2d at 791. Additionally, a doctor’s opinion that a child “was
exhibiting signs of having been sexually abused” is corroborating
evidence. See Zmijewski v. B’Nai Torah Congregation of Boca Raton,
Inc., 639 So. 2d 1022, 1025-26 (Fla. 4th DCA 1994). “The common
thread in all of these cases is that the other evidence tends to confirm
the unlawful sexual act, i.e., the ‘abuse or offense.’ ” Ghelichkhani,
765 So. 2d at 192.

Here, the parties stipulated that the child was “unavailable” for
purposes of section 90.803(23). To the extent it could be found that
there were sufficient indicia of reliability (which is questionable), we
can easily find that the child’s hearsay statements were not corrobo-
rated, as required prior to admission at the final hearing. First, the trial
court relied on the testimony that the child was touching himself while
watching television. The testimony indicated that the mother observed
the behavior and was not alarmed, and that such behavior is normal.
While highly sexualized behavior by a child can constitute corroborat-
ing evidence, see T.O. v. Dep’t of Children & Families, 21 So. 3d 173,
178 (Fla. 4th DCA 2009), this testimony fell short of establishing as
much. In short, the testimony did not “tend[ ] to confirm that the
charged offense occurred.” Jones, 728 So. 2d at 791.

The trial court also relied on the child’s pantomime of the alleged
abuse. But according to the mother, the child’s pantomime was done
in response to her direction to the child to show her what happened. As
such, it was hearsay. See § 90.801(1)(a), Fla. Stat. (defining “state-
ment,” for purposes of the hearsay definition, as including
“[n]onverbal conduct of a person if it is intended by the person as an
assertion”); Farinacci v. State, 29 So. 3d 1212, 1213-15 (Fla. 4th
DCA 2010) (finding that child’s nonverbal conduct during interview
indicating he was abused was inadmissible hearsay, and recognizing
that “there is no mime exception to the hearsay rule”). A “child
declarant’s hearsay statements cannot be ‘other’ corroborating
evidence within the meaning of section 90.803(23)[.]” R.U. v. Dep’t
of Children & Families, 777 So. 2d 1153, 1160 (Fla. 4th DCA 2001).

Finally, the trial court relied on the interviewer’s testimony that she
found the child reliable and trustworthy. This is not corroborating
evidence. See id. (finding that a counselor’s belief in the veracity of
the child’s statements “cannot satisfy the ‘other’ evidence require-
ment, since the witness may not vouch for the credibility of the
child”).

Based on our finding that the trial court erred in admitting the child
hearsay statements, we also find that the court erred in granting the
petition for domestic violence injunction, which was based on those
statements. We reverse and remand for the trial court to vacate the
injunction.

Reversed and remanded. (LEVINE, C.J., and GERBER, J.,
concur.)

*        *        *
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Administrative law—Charter schools—Termination—Attorney’s
fees—Prevailing party—Administrative law judge erred in awarding
attorney’s fees and costs to charter school as prevailing party in
termination proceeding—Fee-shifting, prevailing party provision in
2018 version of charter school termination statute could not be applied
to case at issue where case was commenced by the school board and
partially litigated prior to statute’s effective date—ALJ erroneously
concluded that his application of amendment was prospective because
“controlling moment” for fee entitlement was the order dismissing
complaint—Amendment to statute authorizes fees incurred from the
commencement of the litigation which is a substantive change in the
law that does not apply to proceedings commenced before its effective
date—Commencement of the case is the operative date as it is the point
where both parties can decide how to proceed if potential liability exists
for attorney’s fees and costs

SCHOOL BOARD OF PALM BEACH COUNTY, Appellant, v. MICHAEL R.
BAKST, Trustee in Bankruptcy for EAGLE ARTS ACADEMY, INC., Appellee. 4th
District. Case No. 4D19-192. April 15, 2020. Appeal from the State of Florida, Division
of Administrative Hearings; L.T. Case No. 18-1883. Counsel: Sean Fahey of The
School Board of Palm Beach County, Office of General Counsel, West Palm Beach,
for appellant. William J. Berger of Weiss, Handler & Cornwell, P.A., Boca Raton, for
appellee.

(FORST, J.) In this charter school termination proceeding, the Palm
Beach County School Board appeals from the administrative law
judge’s (“ALJ’s”) final order awarding attorney’s fees and costs to
Eagle Arts Academy, Inc. (“Eagle”)1 as the prevailing party.

The School Board tenders three reasons why we should reverse the
attorney’s fees and costs award: (1) the fee-shifting, prevailing party
provision in the 2018 version of the charter school termination statute,
which was to apply prospectively, could not be applied to this
termination proceeding, which commenced and was partially litigated
before the 2018 version of the statute took effect; (2) even if the 2018
statute applied, Eagle waived entitlement to attorney’s fees and costs
by failing to plead entitlement to fees and costs; and (3) even if the
2018 statute applied and Eagle did not waive entitlement to fees and
costs, Eagle was not the “prevailing party” in the termination proceed-
ing and thus not entitled to fees and costs under the statute.

For the reasons explained below, we conclude the first argument
has merit. Because we find this issue dispositive, we need not address
the School Board’s second and third arguments.

Background
“Charter schools are nonsectarian public schools that operate under

a performance contract (charter) with a public sponsor—either a
district school board or a university.” Sch. Bd. of Palm Beach Cty. v.
Survivors Charter Sch., Inc., 3 So. 3d 1220, 1228 (Fla. 2009) (citation
omitted). Eagle formerly operated a charter school in Wellington,
Florida, sponsored by the Palm Beach County School Board. The term
of the charter school contract was five years, commencing July 1,
2014, and ending June 30, 2019.

Section 1002.33(8), Florida Statutes, governs the termination of a
charter, and provides for two types of terminations: (1) the
nonrenewal or termination of a charter within 90 days, and (2)
immediate termination of a charter where the health, safety, or welfare
of the students is threatened. Survivors Charter Sch., Inc., 3 So. 3d at
1229 (citing 2005 version of the statute). The two types of termina-
tions are treated in different subsections of 1002.33(8). See id.

“At least 90 days before renewing, nonrenewing, or terminating a
charter, the sponsor shall notify the governing board of the school of
the proposed action in writing. The notice shall state in reasonable
detail the grounds for the proposed action and stipulate that the
school’s governing board may, within 14 calendar days after receiving
the notice, request a hearing.” § 1002.33(8)(b), Fla. Stat. (2017). On
March 16, 2018, the School Board gave Eagle written notice of

termination of the charter contract within 90 days pursuant to section
1002.33(8)(b), Florida Statutes (2017).

The School Board initiated the 90-day termination proceeding
based on Eagle’s alleged “[f]ailure to meet generally accepted
standards of fiscal management.” See § 1002.33(8)(a)2., Fla. Stat.
(2017). In its 90-day termination notice, the School Board detailed,
among other things, Eagle’s past due invoices, failure to pay rent for
its school facility, declining enrollment, and failure to timely present
a balanced budget. The School Board also informed Eagle of its right
to request a hearing on the proposed termination.

Eagle filed a petition/request for a hearing with the School Board,
on April 6, 2018. Under the version of the statute in effect at the time,
the School Board had the option of conducting the hearing itself or to
refer the matter to the Division of Administrative Hearings (“DOAH”)
for an administrative law judge (“ALJ”) to conduct the hearing and
enter a recommended order. § 1002.33(8)(b)1. & 2., Fla. Stat. (2017).
In either event, the hearing was to be held “within 60 days after receipt
of the request for a hearing.” See id.

The School Board referred Eagle’s request for a hearing to DOAH
on April 11, 2018, and the hearing was originally set for May 31 and
June 1, 2018. After two continuances at Eagle’s request, the hearing
was ultimately reset for August 9 and 10, 2018.

Meanwhile, on July 1, 2018, the applicable termination provision
of the charter school statute was amended in part. See Ch. 2018-6, § 9,
Laws of Fla.; § 1002.33(8)(b), Fla. Stat. (2018). Instead of the sponsor
having the option to conduct the hearing, it was to be conducted only
by an ALJ, who was authorized to enter a final order. See id. The other
key amendment—and the one at issue here—was the addition of a fee-
shifting provision: “The [ALJ] shall award the prevailing party
reasonable attorney fees and costs incurred during the administrative
proceeding and any appeals.” Id.

On August 1, 2018, while the 90-day termination proceeding was
still pending, the School Board voted to immediately terminate
Eagle’s charter contract pursuant to section 1002.33(8)(c), Florida
Statutes (2018). Under this statutory provision, immediate termination
of a charter is authorized “if the sponsor sets forth in writing the
particular facts and circumstances indicating that an immediate and
serious danger to the health, safety, or welfare of the charter school’s
students exists.” The primary grounds for immediate termination set
forth in the immediate termination notice were Eagle’s eviction from
its school facility for nonpayment of rent, and failure to provide
sufficient notice or proof that it had secured a new facility for the
imminent start of school.

The School Board next filed a notice of dismissal of the 90-day
termination proceeding as moot. Eagle filed a response in opposition
to the notice of dismissal, and the ALJ held a hearing. During the
hearing, Eagle advised that it “reserve[d] all its rights when a party
takes a voluntary dismissal,” but had no objection to the file being
closed. Eagle then announced for the first time that it planned to move
for attorney’s fees “as the prevailing party.” The School Board
objected, arguing “nobody has prevailed.” The ALJ subsequently
entered an order granting the School Board’s motion to dismiss the
proceedings related to the no-longer pending 90-day termination. The
ALJ reserved ruling on Eagle’s entitlement to attorney’s fees and costs
and directed the parties to brief the issue.

In its subsequent filings, the School Board argued, among other
things, that no statutory basis for fees and costs existed because the
2018 version of section 1002.33(8)(b), effective July 1, 2018, could
not be retroactively applied in this case, which “arose in April 2018
when the School Board gave notice to [Eagle] that it was pursuing 90-
day termination under the 2017 statute.”

On September 17, 2018, the ALJ entered his order on Eagle’s
entitlement to attorney’s fees and costs pursuant to the 2018 version
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of section 1002.33(8)(b). In his entitlement order, the ALJ concluded
that, while the fee-shifting provision of the 2018 statute was not
intended to be retroactive, the triggering event for Eagle’s entitlement
to fees was the entry of the ALJ’s dismissal order, which occurred
after the effective date of the 2018 statute. The ALJ further concluded
that Eagle was the prevailing party in the proceeding by virtue of the
School Board’s voluntary dismissal of its administrative complaint.

The parties subsequently agreed to the amount of fees and costs,
with the School Board maintaining its objection on the entitlement
issue. The ALJ then entered his final order awarding attorney’s fees
and costs, “without prejudice to the [School Board’s] right to appeal
the issue of Eagle’s entitlement . . . .” This appeal by the School Board
followed.

Analysis
Prior to its 2018 amendment, section 1002.33(8)(b) did not contain

a fee-shifting provision. See § 1002.33(8)(b), Fla. Stat. (2017).
Effective July 1, 2018, the Legislature added the following fee-
shifting provision: “The [ALJ] shall award the prevailing party
reasonable attorney fees and costs incurred during the administrative
proceeding and any appeals.” § 1002.33(8)(b), Fla. Stat. (2018).
Arguing the amendment was substantive and took effect after this case
commenced, the School Board argues the amendment does not apply;
thus, the ALJ erred by awarding attorney’s fees and costs to Eagle
under the 2018 version of the statute. We agree with the School Board
and reverse.

Our review of this issue is de novo. See R.J. Reynolds Tobacco Co.
v. Sheffield, 266 So. 3d 1230, 1232-33 (Fla. 4th DCA 2019) (“We
apply the de novo standard to our review of the trial court’s ruling on
which version of the statute applied.”).

“When the statutory language is clear and unambiguous and
conveys a clear and definite meaning, there is no occasion for
resorting to the rules of statutory interpretation and construction; the
statute must be given its plain and obvious meaning.” Id. at 1233
(citation and internal quotation marks omitted). “Likewise, a court
cannot construe an unambiguous statute in a way which would extend,
modify, or limit its express terms or its reasonable and obvious
implications.” Id. (citation, alteration and internal quotation marks
omitted).

Regarding the application of statutory enactments or amendments,
this court has reiterated:

As a general rule, procedural changes in the law are applied retroac-
tively, while substantive changes are applied prospectively only. See
Environmental Confederation of Southwest Florida, Inc. v. State, 886
So. 2d 1013, 1017 (Fla. 1st DCA 2004) (explaining that in the absence
of clear legislative intent otherwise, the general rule is that procedural
statutes apply retroactively while substantive statutes apply prospec-
tively). The supreme court has held that “rights to attorney’s fees
granted by statute are substantive rather than procedural.” Moser v.
Barron Chase Sec., Inc., 783 So. 2d 231, 236 (Fla. 2001), citing with
approval, U.S. Sec. Ins. Co. v. Cahuasqui, 760 So. 2d 1101, 1107 (Fla.
3d DCA 2000); see also Timmons v. Combs, 608 So. 2d 1, 2-3 (Fla.
1992) (“it is clear that the circumstances under which a party is entitled
to costs and attorney’s fees is substantive”), and Leapai v. Milton, 595
So. 2d 12 (Fla. 1992).

Hampton v. Cale of Ft. Myers, Inc., 964 So. 2d 822, 824-25 (Fla. 4th
DCA 2007) (quoting with emphasis Walker v. Cash Register Auto Ins.
of Leon Cty., Inc., 946 So. 2d 66, 71 (Fla. 1st DCA 2006)); see also
Bionetics Corp. v. Kenniasty, 69 So. 3d 943, 948 (Fla. 2011) (“Sub-
stantive statutes are presumed to apply prospectively absent clear
legislative intent to the contrary.”).

Here, the Legislature did not express a clear intent that the
amendment to section 1002.33(8)(b) apply retroactively. Thus, the
ALJ correctly agreed with the School Board that the fee-shifting

provision in section 1002.33(8)(b) was not intended to, and should not
be, applied retroactively. However, the ALJ concluded that his
application of the 2018 amendment in this case was prospective
because the “controlling moment” for fee entitlement was the “order
dismissing complaint”—which occurred after the effective date of the
amended statute. As the ALJ put it: “[F]rom the vantage point of the
statute’s effective date, where Eagle’s victory has yet to happen, the
statute’s operation is prospective in nature.”2

The School Board argues the ALJ did retroactively apply the 2018
amendment, and did so erroneously, because the case commenced
months before the amendment took effect. The School Board further
argues, as it did below, that the ALJ should have applied Young v.
Altenhaus, 472 So. 2d 1152 (Fla. 1985), by analogy, and declined to
impose a new, unexpected obligation on the parties that did not exist
when the case commenced.

In Young, the plaintiff suffered injuries from a malpractice incident
that occurred in 1979. The Court was asked whether a new statute,
“which authorizes the trial court to award a reasonable attorney’s fee
to the prevailing party in a malpractice action,” applied to a cause of
action that accrued prior to the statute’s effective date. 472 So. 2d at
1153. First, the Court determined that “a statutory requirement for the
non-prevailing party to pay attorney fees constitutes ‘a new obligation
or duty,’ and is therefore substantive in nature.” Id. at 1154 (citation
omitted). The Young Court did not apply the statute retroactively
because the plaintiff’s right to enforce his cause of action for malprac-
tice vested in 1979, prior to the statute’s effective date. When the
cause of action “accrued,” the Court explained, “neither party was
statutorily responsible for the opposing party’s attorney’s fee nor
entitled to such an award.” Id.

Relying on Young by analogy, the School Board argued “[t]he
cause of action in the instant case arose in April 2018 when the School
District gave notice to Eagle . . . that it was pursuing 90-day termina-
tion under the 2017 statute.”3 The ALJ rejected this argument,
reasoning that Young did not apply because the School Board had no
“cause of action” against Eagle like the plaintiff had against the
defendant in Young; rather, this termination proceeding was an
“agency enforcement action whose purpose is . . . to revoke a license.”
The ALJ concluded: “The upshot is that, because the [School Board]
does not have a cause of action against Eagle under section
1002.33(8), the controlling moment here simply cannot have been, as
in [Young], the accrual of the underlying cause of action, to which the
right to recover fees might be subordinate.”

Eagle argues the ALJ correctly determined that he was applying
the statute prospectively, and recites the ALJ’s reasoning for rejecting
Young, almost verbatim. However, the ALJ rejected Young’s
application to this case simply because this was an administrative
(versus a civil) proceeding, citing no authority which compels such a
conclusion.4 Furthermore, the ALJ relied on cases interpreting statutes
having different wording and requirements and therefore are not
dispositive of the issue before us.

For example, the ALJ cited Gaston v. Department of Revenue, 742
So. 2d 517 (Fla. 1st DCA 1999), to support his conclusion that entry
of the dismissal order was the “controlling moment” in the case for
purposes of the retroactivity analysis. Unlike in this case, however, the
statutory amendment in Gaston expressly stated that it “applies to
future and pending cases.” 742 So. 2d at 520. Moreover, the court held
that the 1999 amendment did not apply to the case before it because
the final order in the case had issued in 1998. Id. The court stated in
relevant part: “Gaston’s right to attorney fees vested in September
1998, when [the agency] issued its final order . . . . Because the case
was not pending before [the agency] on the effective date of the 1999
amendment, we conclude that the amendment is not applicable.” Id.
Gaston is therefore inapposite.
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The cases cited by the parties which concern statutes governing
offers of judgment and offers of settlement are also distinguishable.
See Leapai v. Milton, 595 So. 2d 12, 15 (Fla. 1992) (finding offer of
settlement statute was “not applied retroactively since the right to
recover attorney fees attaches not to the cause of action, but to the
unreasonable rejection of an offer of settlement,” i.e., if the statute was
adopted before the rejection of the offer, it was applicable to the
rejection of the offer); accord Buchanan v. Allstate Ins. Co., 629 So.
2d 991, 992-93 (Fla. 1st DCA 1993); see also Hemmerle v. Bramalea,
Inc., 547 So. 2d 203, 204 (Fla. 4th DCA 1989) (“The question . . . is:
What event triggers the remedy provided by the statute? We do not
agree . . . that the triggering event is accrual of the cause of action.
Neither do we think that it is the commencement of the litigation.
Rather, the operative event, the only event crucial to operation of the
statute, is the making of an offer of settlement.”).

The offer of judgment statute “clearly authorizes attorney fees for
only those fees incurred after the date the offer was served upon the
rejecting party, not from the date the offering party’s counsel agreed
to undertake the representation. § 768.79(6)(a), (b), Fla. Stat.” Sarkis
v. Allstate Ins. Co., 863 So. 2d 210, 224 (Fla. 2003) (Wells, J.,
concurring). Here, in contrast, the statute authorizes fees incurred
from the commencement of the litigation. Again, the statute provides:
“The [ALJ] shall award the prevailing party reasonable attorney fees
and costs incurred during the administrative proceeding and any
appeals.” § 1002.33(8)(b), Fla. Stat. (2018) (emphasis added). This
was a substantive change in the law and therefore did not apply to
proceedings commenced before its effective date. Accordingly, we
hold that its application in this case was an improper retroactive
application.

We also agree with the School Board that treating the commence-
ment of the case as the operative date makes the most sense, as that is
the point where both parties can decide whether and how to proceed
if potential liability exists for attorney’s fees and costs. Cf. Fla.
Patient’s Compensation Fund v. Rowe, 472 So. 2d 1145, 1149 (Fla.
1985) (“The statute [which provided attorney’s fees for the prevailing
party in medical malpractice cases] may encourage an initiating party
to consider carefully the likelihood of success before bringing an
action, and similarly encourage a defendant to evaluate the same
factor in determining how to proceed once an action is filed.”). The
sponsoring school board must make the initial choice to notice a
charter school for termination, after which the charter school must
evaluate the sponsor’s reasons for termination and decide whether to
contest the termination. § 1002.33(8)(b), Fla. Stat. (2018). The
presence of a prevailing party provision informs these decisions.

Conclusion
“Elementary considerations of fairness dictate that individuals

should have an opportunity to know what the law is and to conform
their conduct accordingly; settled expectations should not be lightly
disrupted.” Landgraf v. USI Film Products, 511 U.S. 244, 265 (1994).
The 2018 amendment created a new obligation that was not required
by the version of the statute in effect when the School Board com-
menced the 90-day termination proceeding. Indeed, the parties had
been litigating the termination proceeding for several months when
the amendment took effect. Accordingly, the ALJ’s application of the
2018 statute was error, and the award of attorney’s fees and costs to
Eagle is reversed. (CONNER and KLINGENSMITH, JJ., concur.)
))))))))))))))))))

1By order dated April 25, 2019, Michael R. Bakst, Trustee in Bankruptcy for Eagle,
was substituted for Eagle as appellee.

2As we noted earlier, we need not and do not address the ALJ’s determination that
Eagle was the “prevailing party” in the proceeding.

3The School Board actually notified Eagle on March 16, 2018 that it was pursuing
termination, and Eagle requested a hearing on April 6, 2018. The case was then referred
to DOAH on April 11, 2018. In any event, the ALJ incorrectly stated in his order on

entitlement to fees that “[t]he [School Board] has not identified a date upon which the
controlling moment supposedly fell.” The School Board clearly identified the
commencement of the case as the operative date.

4We note that, while a charter school termination proceeding is an administrative
proceeding, it is still an adjudicative proceeding, presided over by an administrative
law judge.

*        *        *

Criminal law—Speedy trial—Unavailability for trial—Inquiry—Trial
court was not precluded from addressing defendant’s unavailability
for trial under rule 3.191(j) due to the trial court’s failure to hold a
hearing in response to defendant’s notice of expiration of speedy trial
time within five days from the date of the filing of the notice—Rule
3.191(p)(1) mandates that a court address rule 3.191(j) issues before
granting motion for discharge filed under the rule, even if outside the
five-day time limit and recapture period has expired

DARWIN RIVERA ALMODOVAR, Appellant, v. STATE OF FLORIDA, Appellee.
4th District. Case No. 4D19-620. April 15, 2020. Appeal from the Circuit Court for the
Seventeenth Judicial Circuit, Broward County; Martin S. Fein, Judge; L.T. Case No.
17-012304CF10A. Counsel: Carey Haughwout, Public Defender, and Claire Victoria
Madill, Assistant Public Defender, West Palm Beach, for appellant. Ashley Moody,
Attorney General, Tallahassee, and Jeanine M. Germanowicz, Assistant Attorney
General, West Palm Beach, for appellee.

ON MOTION FOR REHEARING
[Original Opinion at 45 Fla. L. Weekly D268b]

(GROSS, J.) We grant the state’s motion for rehearing, withdraw our
previous opinion, and issue the following.

This is a case involving the application of Florida Rule of Criminal
Procedure 3.191, the Speedy Trial Rule. We hold that when a
defendant files a motion for discharge, the Rule requires a court to
conduct an inquiry under subsection 3.191(j), even if the 15-day
recapture period of subsection 3.191(p)(3) has expired.

Procedural History
Appellant was arrested on October 29, 2017, for possession of

cocaine and driving with a suspended license.
The public defender’s office was appointed to represent appellant

on November 8, 2017. Later that month, appellant posted bond and
was released from custody. At that time, no future court dates were
scheduled.

On February 16, 2018, the state charged appellant by information
with one count of possession of fentanyl. Because this charge was
different than the crime for which appellant was arrested, a “Change
of Charge” capias was issued.

On March 12, 2018, defense counsel filed a written plea of not
guilty. The next day, the trial court held an arraignment, which
appellant did not attend. At a status hearing held three days later,
defense counsel informed the court that he was unable to get in touch
with appellant and he did not know if appellant had received the notice
of the arraignment. The court set a calendar call for June 14, 2018.

Appellant did not appear at the June 14 calendar call. Defense
counsel informed the court that he had not spoken with appellant since
“March, 2018, if ever.” The court reset the calendar call for June 21,
2018, and indicated that appellant’s appearance was mandatory.
When the court stated it would mail a notice of hearing to appellant,
defense counsel told the court that a previous notice had been
returned. The court stated that it would also mail notice to the bail
bond company.

On June 20, 2018, the day before the rescheduled calendar call,
defense counsel preemptively moved for a protective order against the
issuance of a capias, arguing that the court should not issue a no-bond
capias for appellant’s failure to appear because appellant did not
receive notice of the June 14 calendar call, as evidenced by the
returned mail, so that any failure to appear was not willful. Defense
counsel further argued that it would be improper to issue a capias
without a showing that appellant was properly served.
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Appellant did not appear at the June 21 calendar call. Defense
counsel told the court that he did not have appellant’s phone number;
he also said that the returned mail supported the notion that appellant
had never been effectively notified of the court date.

Expressing concern that defense counsel had filed a written plea for
a client he did not have any contact with, the trial judge reset the
calendar call for July 26, 2018. The court noted that no new address
for appellant had been filed with the court. Because no capias issued,
the court denied the motion for protective order as moot.

Appellant did not appear at the July 26 calendar call. Defense
counsel explained that he had been unable to contact appellant by
phone or through regular mail. The court observed that notice had
been mailed to appellant at his last known address, which was the
address on both the booking report and his driver’s license. The court
also pointed out that notice had been mailed to the bail bondsman. The
court granted the state’s motion to issue a capias.

On October 23, 2018, appellant filed a notice of expiration of time
for speedy trial, which was e-filed and served on the state. Not until
November 16, 2018, did the Broward County Clerk’s Office notify the
judge that appellant had filed a notice of expiration of speedy trial on
October 23. In response, the judge quickly scheduled the hearing
required by Rule 3.191(p)(3).

On November 19, 2018, appellant moved for discharge pursuant
to Rule 3.191. The motion contended that the state made no effort to
locate him, failed to bring him to trial within 175 days of his arrest or
within the 15-day recapture period of the Rule, and that this happened
through no fault of his own.

On November 20, 2018, the trial court held a hearing. The court
denied appellant’s motion for discharge and set the case for trial on
November 26. Defense counsel objected on various grounds,
including that the recapture period had expired.

On November 22, 2018, appellant filed a renewed motion for
discharge. The trial court held a hearing on the motion on November
26, 2018, the same day trial was scheduled to begin. During the
hearing, defense counsel renewed its arguments made at the Novem-
ber 20 hearing. The court denied the renewed motion.

Appellant was not present in court on November 26, so the trial did
not proceed. Appellant was arrested on the outstanding capias on
February 22, 2019, and subsequently entered a no contest plea,
reserving the right to appeal the denial of his motion for discharge.
The trial court withheld adjudication and placed appellant on
probation for a period of six months, with the special condition of 46
days in the Broward County Jail, with probation to terminate upon
completion of his jail sentence.

Discussion
We first address the issue of whether the trial court was precluded

from addressing appellant’s unavailability for trial under Rule
3.191(j) because the court did not hold a hearing in response to
appellant’s notice of expiration of speedy trial time within “5 days
from the date of the filing of” the notice. Fla. R. Crim. P. 3.191(p)(3).
We conclude that Rule 3.191(p)(1) mandates that a court address Rule
3.191(j) issues before granting a motion for discharge filed under the
Rule, even if it is outside of the five-day time limit.

Rule 3.191(j) requires a court to grant a motion for discharge for
the failure to abide by the time periods of the rule unless it is shown
that

***
(2) the failure to hold trial is attributable to the accused, a codefendant
in the same trial, or their counsel; [or]
(3) the accused was unavailable for trial under subdivision (k);
***

Fla. R. Crim. P. 3.191(j). Rule 3.191(p) sets forth the remedies when
a defendant is not tried within the speedy trial period. Subdivision
3.191(p)(1) states that “[n]o remedy shall be granted to any defendant
under this rule until the court has made the required inquiry under
subdivision (j).” In describing the hearing in response to a notice of
expiration of speedy trial time, subdivision 3.191(p)(3) states that a
defendant shall be brought to trial within 10 days “unless the court
finds that one of the reasons set forth in subdivision (j) exists.”

We read the plain language of the Rule as requiring a subsection (j)
inquiry before a court can discharge a defendant. If the trial court
determines that none of the subsection (j) exceptions apply and the
state fails to bring the defendant to trial within the recapture period, the
defendant must be discharged. See State v. Nelson, 26 So. 3d 570, 575
(Fla. 2010). Because subdivision (p)(1) mandates that a subsection (j)
inquiry be conducted before a defendant is entitled to discharge, it
follows that a trial court would not be precluded from making a
subsection (j)(3) unavailability finding, even if later than five days
after the filing of a notice of expiration. This interpretation of the rule
prevents a defendant from having the benefit of a non-merits termina-
tion of the case where the defendant is a significant part of the reason
that a case has not advanced to trial. See Hawkins v. State, 264 So. 3d
1003, 1004-07 (Fla. 4th DCA 2019) (quashing trial court’s order
denying the defendant’s motion for discharge and directing trial court
to conduct a Rule 3.191(j) inquiry even though the recapture window
had already expired).

Massey v. Graziano, 564 So. 2d 287 (Fla. 5th DCA 1990), and
Ariza v. Cycmanick, 548 So. 2d 304 (Fla. 5th DCA 1989), do not
compel a different conclusion. As the state argues on rehearing, these
cases did not specifically address whether a trial court could make
subsection 3.191(j) findings outside of the recapture window; it is
entirely possible that a discharge was granted in those cases because
none of the exceptions to discharge in subsection 3.191(j) applied. See
State v. Martinez, 586 So. 2d 1285, 1286 n.1 (Fla. 3d DCA 1991)
(noting that Massey and Ariza “do not indicate that improperly
unscheduled motions for discharge were anything but meritorious”).
We also distinguish Williams v. State, 862 So. 2d 863, 864 (Fla. 4th
DCA 2003), as a case where the judge made a proper factual finding
of “no delay attributable to the accused.” We did not explicitly rule on
the court’s ability to address the merits of a motion for discharge
outside of the fifteen-day recapture period.

Having determined that it was proper for the court to conduct a
subsection 3.191(j) inquiry, we nonetheless remand to the circuit court
for the court to consider evidence on appellant’s availability for trial.
Rule 3.191(k) defines when a defendant is “unavailable for trial” for
the purpose of the Speedy Trial Rule. The subsection provides that
“[n]o presumption of nonavailability attaches, but if the state objects
to discharge and presents any evidence tending to show
nonavailability, the accused must establish, by competent proof,
availability during the term.” Therefore, “if the State objects to
discharge it must present evidence to show non-availability of the
defendant.” State v. Antonietti, 558 So. 2d 192, 194 (Fla. 4th DCA
1990). “[I]t is the State’s initial burden to present evidence tending to
show that a defendant was unavailable for trial.” Hutchinson v. State,
133 So. 3d 552, 554 (Fla. 2d DCA 2014). Here, the trial judge’s sua
sponte ruling on the defendant’s unavailability derailed the eviden-
tiary process contemplated by Rule 3.191.

Reversed and remanded. (DAMOORGIAN and KLINGEN-
SMITH, JJ., concur.)

*        *        *
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Criminal law—Second degree murder—Evidence—Hearsay—Trial
court erred in allowing officer to testify about a witness’s physical
description of the shooter where witness did not testify at trial—
Testimony was inadmissible hearsay and bolstered the statements
made by testifying witnesses, each of whose credibility was ques-
tioned—Defense counsel did not open the door wide enough for state
to introduce non-testifying witness’s hearsay statements by briefly
asking testifying witness if he was aware somebody, who happened to
be non-testifying witness, identified him as running from the scene at
the time of the shooting—Error in admission of hearsay was not
harmless

JOHN EDWARD BROWN, Appellant, v. STATE OF FLORIDA, Appellee. 4th
District. Case No. 4D18-3031. April 15, 2020. Appeal from the Circuit Court for the
Seventeenth Judicial Circuit, Broward County; Andrew L. Siegel, Judge; L.T. Case No.
16-14806 CF10A. Counsel: Carey Haughwout, Public Defender, and Virginia Murphy,
Assistant Public Defender, West Palm Beach, for appellant. Ashley Moody, Attorney
General, Tallahassee, and Rachael Kaiman, Assistant Attorney General, West Palm
Beach, for appellee.

(FORST, J.) Appellant John E. Brown appeals his conviction for
second-degree murder with a firearm. Appellant raises several issues
on appeal, but we write only to address his argument that the trial court
erred in allowing a witness’s hearsay testimony describing the
shooter, where the witness did not testify at trial. On this issue, we
reverse and remand for a new trial.

Background
At trial, several witnesses testified that they heard gun shots on the

day of the murder. The police were summoned. The officers discov-
ered the victim’s body in an alley, but they could not immediately
determine who had shot him. The officers canvassed the neighbor-
hood and took statements from various witnesses who claimed to have
seen either Appellant shoot the victim or Appellant running from the
alley immediately after the gunshots.

One of these witnesses (“Witness X”) claimed to have witnessed
the shooting from her home, which parallels the alley where the
shooting occurred. When questioned by the police, Witness X
described the shooter as an approximately 5’8” black male with short,
cropped hair, facial hair and a stocky build. She also stated that the
shooter was wearing a black, sleeveless shirt and lighter long shorts.
This physical description of the shooter’s build and clothing matched
Appellant’s build, height, and clothing on the day of the shooting.

The officers then showed Witness X video surveillance from inside
of a food mart located next to the alley and asked her to pick out the
shooter. The video contained footage of Appellant and two other
potential suspects who had been inside the food mart earlier that day.
Based on the footage, Witness X pointed to Jeffrey Ridgeway as the
man she was “98 percent sure” was the shooter. However, despite this
identification of Ridgeway as the shooter, the police focused their
investigation on Appellant because of statements from other pur-
ported witnesses (including Ridgeway) and because Witness X’s
earlier physical description of the shooter and his clothing matched
Appellant, rather than Ridgeway.

At trial, the primary issue was the identity of the shooter—whether
it was Appellant, Ridgeway, or some other person. The defense’s
theory was that Appellant had gone into the alley to smoke marijuana
before getting a haircut, but that he had not shot the victim. The
defense used its cross-examination of Ridgeway to advance this
theory, asking his location when the shots were fired and whether he
was aware that “one or two” witnesses had identified him as being
involved in the shooting. Ridgeway denied hearing those allegations
and denied having any involvement in the shooting.

While Witness X did not testify at trial, the detective to whom she
had spoken after the shooting testified, relaying Witness X’s descrip-
tion of the shooter and his clothing. When asked about Witness X’s
identification and physical description of the shooter, the following

exchange took place, over the defense’s hearsay objections:
Q: Now, you went as far as to show [Witness X] the videotape from

the interior of the Hollywood mart, correct?
A: That’s correct.
Q: She picked out who was the person that she told you she was

98% certain was the shooter?
A: Jeffrey Ridgeway.
. . .
Q: So, as you speak with [Witness X]. Now, when you speak (sic)

to her, did she also give you a verbal physical description prior to
seeing video?

A: Correct.
Q: What was that verbal physical description of the person she saw

shooting?
Defense Counsel: Objection, Judge, hearsay.
Prosecutor: It is of the defendant.
The Court: Overruled.
Q: Could you answer?
A: A black male, approximately 5N8O, wearing a black sleeveless

shirt, a lighter long shorts, short cropped hair, facial hair with stocky
build.

Defense counsel objected to this line of questioning based on
hearsay (“He is taking what is tantamount to hearsay of another
witness bringing in saying what it is that she said the person looked
like.”). However, the court overruled the objection and the State
continued:

Q: Did the physical description that [Witness X] provided you of
the shooter, did it match Jeffrey Ridgeway?

A: No.
. . .
Q: Did the physical description match that of Jeffrey Ridgeway or

the defendant in this case?
A: The defendant.

The detective explained that based on Witness X’s identification
of Ridgeway in the video as the same man she had seen during the
shooting, Ridgeway had initially been a suspect. However, in light of
Witness X’s physical description of the shooter and other witness
statements that gave similar identifications of the shooter, the police
eliminated Ridgeway as a suspect. The detective further explained that
the physical descriptions of the person running from the alley, coupled
with video surveillance showing Ridgeway and the victim walking
together just before the shooting but separating and going in opposite
directions, were inconsistent with Ridgeway as the possible shooter.

Appellant was convicted of second-degree murder with a firearm
and sentenced to life in prison. This appeal followed and raises several
issues, including the admission of Witness X’s statements to the police
over the defense’s hearsay objections.

Analysis
A trial court’s rulings on evidentiary matters are within its sound

discretion and are reviewed for abuse of discretion. Ramirez v. State,
810 So. 2d 836, 853 n.51 (Fla. 2001). “Discretion is abused only
where no reasonable person would view the matter as the trial court
did.” Id. However, the question of whether evidence falls within the
statutory definition of hearsay is a question of law, subject to de novo
review. K.V. v. State, 832 So. 2d 264, 265-66 (Fla. 4th DCA 2002).

Section 90.801(1)(c), Florida Statutes (2018), defines hearsay as
a statement, other than one made by the declarant while testifying at
trial, offered into evidence to prove the truth of the matter asserted.
Otherwise stated, a statement is hearsay if it is made out-of-court and
offered to prove the truth of its contents. It is well-established that,
except as provided by statute, hearsay evidence is generally inadmissi-
ble. § 90.802, Fla. Stat. (2018). Inadmissible hearsay that bolsters and
supports the testimony of another witness allows the State to present
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multiple witnesses “for the price of one.” Keen v. State, 775 So. 2d
263, 276 (Fla. 2000).

Here, the detective’s testimony reciting Witness X’s physical
description of the person whom she saw running from the alley and
whom she believed to be the shooter was hearsay. The statements
describing the shooter were made by someone other than the detective
and were introduced to prove the truth of their contents—that the
shooter was an approximately 5’8” black male with short, cropped
hair, facial hair, and a stocky build, who was wearing a black sleeve-
less shirt and lighter long shorts—a description that matched Appel-
lant’s appearance on the day of the shooting. Admission of Witness
X’s statement bolstered the statements made by testifying witnesses
(each of whose credibility was questioned) with respect to their
description of the shooter. “Where the implication from in-court
testimony is that a non-testifying witness has made an out-of-court
statement offered to prove the defendant’s guilt, the testimony is not
admissible.” Schaffer v. State, 769 So. 2d 496, 498 (Fla. 4th DCA
2000).

When the trial court has improperly admitted inadmissible
evidence, an appellate court will nonetheless uphold the erroneous
evidentiary ruling when the error is harmless. Cooper v. State, 43 So.
3d 42, 43 (Fla. 2010). In criminal cases, “[t]he harmless error test . . .
places the burden on the state, as the beneficiary of the error, to prove
beyond a reasonable doubt that the error complained of did not
contribute to the verdict or, alternatively stated, that there is no
reasonable possibility that the error contributed to the conviction.”
State v. DiGuilio, 491 So. 2d 1129, 1138 (Fla. 1986).

Here, Witness X’s physical description of the alleged shooter went
straight to the primary disputed issue in this case—the identity of the
shooter. Her description of the man running from the alley matched
Appellant’s physical characteristics and clothing on the day of the
incident, which tends to negate the defense’s theory that Ridgeway or
some other person was involved in or present during the shooting,
rather than Appellant. Because a reasonable possibility exists that the
introduction of Witness X’s description of the shooter affected the
verdict, we cannot conclude the error was harmless. See Lewis v. State,
80 So. 3d 442, 444 (Fla. 4th DCA 2012) (finding no harmless error in
a case that “rested on witness credibility”).

The State argues in its answer brief that the admission of Witness
X’s physical description of the shooter through the detective’s
testimony was proper because the defense “opened the door” and
invited the error. “[T]he concept of ‘opening the door’ allows the
admission of otherwise inadmissible testimony to ‘qualify, explain, or
limit’ testimony or evidence previously admitted.” Rodriguez v. State,
753 So. 2d 29, 42 (Fla. 2000) (citations omitted). The concept is
“based on considerations of fairness and the truth-seeking function of
a trial,” and applies when one party presents evidence that portrays an
incomplete picture so that fairness demands the opposing party be
given an opportunity to clarify and complete the picture. Redd v. State,
49 So. 3d 329, 333 (Fla. 1st DCA 2010).

As detailed above, during the defense’s cross-examination of
Jeffrey Ridgeway, the defense briefly asked whether he was aware
that somebody had identified him as running from the alley at the time
of the shooting. Ridgeway responded that he had not heard those
allegations, and the defense did not continue this line of questioning.

The mere fact that testimony may be characterized as incomplete
or misleading does not automatically trigger the admission of
otherwise inadmissible evidence under the opening the door principle.
Id. Rather, the State must show a legitimate need to correct a false
impression before resorting to inadmissible evidence, otherwise the
principle becomes a mere pretext for the illegitimate use of inadmissi-
ble evidence. See id.; Menendez v. State, 135 So. 3d 456, 460 (Fla. 5th
DCA 2014) (evidence must be “legitimately necessary to qualify or

explain any misleading or incomplete impression created . . . .”). Here,
defense counsel’s brief exchange with Ridgeway did not open the
door wide enough for the State to introduce Witness X’s hearsay
statements describing the shooter. See, e.g., Pacheco v. State, 698 So.
2d 593, 595 (Fla. 2d DCA 1997) (holding that the State was properly
allowed to ask whether the co-defendant had implicated the defen-
dant, but defense “did not throw the door open wide enough to admit”
the substance of co-defendant’s hearsay statement to detective).

Conclusion
As set forth above, we reject the State’s argument that the defense

“opened the door” to the admission of otherwise inadmissible hearsay
testimony. Moreover, because the evidence of identity was central to
the State’s case and to Appellant’s defense, we cannot conclude
beyond a reasonable doubt that the error in admitting Witness X’s
description of the shooter did not contribute to Appellant’s conviction.
As such, we reverse and remand for a new trial.

Reversed and remanded for new trial. (WARNER, J., and
WALSH, LISA S., Associate Judge, concur.)

*        *        *

Criminal law—Competency of defendant—Trial court’s determina-
tion of defendant’s competency was supported by competent, substan-
tial evidence—Trial court erred by not entering a written competency
order—Although judge that presided over competency hearing is no
longer on bench, entry of written nunc pro tunc competency order is
ministerial and may be entered by judge now assigned to case

JAMES AYERS, Appellant, v. STATE OF FLORIDA, Appellee. 4th District. Case No.
4D18-769. April 15, 2020. Appeal from the Circuit Court for the Seventeenth Judicial
Circuit, Broward County; Paul Backman and Ilona Holmes, Judges; L.T. Case No. 12-
8608CF10A. Counsel: Carey Haughwout, Public Defender, and Nancy Jack, Assistant
Public Defender, West Palm Beach, for appellant. Ashley Moody, Attorney General,
Tallahassee, and Richard Valuntas, Assistant Attorney General, West Palm Beach, for
appellee.

(GERBER, J.) The defendant appeals from his conviction and
sentence for first-degree murder. He raises three arguments, the first
two of which lack merit and do not require further discussion. The
defendant’s third argument contends the circuit court which presided
over his competency hearing erred when it failed to make a finding, or
enter a written order, on his competency to proceed in this case.

After reviewing the record and competency hearing transcript, we
conclude the circuit court found the defendant competent to proceed
in this case. Thus, we affirm the defendant’s conviction and sentence.
However, because the circuit court did not enter a required written
competency order in this case, we remand for the ministerial act of
entering a written nunc pro tunc competency order.

Procedural History
Two years before the defendant committed the homicide in this

case, the circuit court had found the defendant incompetent to proceed
in three pending non-homicide cases.

Six weeks after the defendant committed the homicide in this case,
the circuit court appointed an expert (“Expert #1”) to re-examine the
defendant’s competency to proceed in the three non-homicide cases.
The circuit court also appointed a second expert (“Expert #2”) to
examine the defendant’s competency to proceed in this homicide case.

Three months later, the circuit court held an evidentiary hearing to
determine whether the defendant was competent to proceed. At the
outset of the hearing, some confusion existed regarding the cases upon
which the hearing was based. The defendant’s new counsel said only
the three prior non-homicide cases were before the circuit court. The
circuit court responded the new homicide case also was being
considered. Defense counsel asked why the state had filed a motion
for the defendant to be reevaluated in only the three non-homicide
cases, and why Expert #1’s report did not reference the homicide. The
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prosecutor responded:
[Expert #2] evaluated [the defendant] based on an order in [the

homicide] case. . . .
I requested [Expert #1] evaluate [the defendant] on the three prior

[non-homicide] cases, where he was still technically incompetent until
there is a court order, saying he’s regained competency.

. . .
I didn’t want to just rely on [Expert #2’s] report [in the homicide

case]. As I understood it, [Expert #2’s] report . . . was assigned solely
[in] the [homicide] case. . . .

. . .
In the [homicide] case, he’s competent until there is a hearing that

determines he’s not competent.

The circuit court had Expert #1 and Expert #2 testify. Expert #1
testified, in sum, the defendant was competent to proceed in the three
prior non-homicide cases. Expert #2 testified, in sum, the defendant
was competent to proceed in the homicide case. Each expert’s
testimony was consistent with Florida Rule of Criminal Procedure
3.211(a)’s criteria for determining whether a defendant is competent
to proceed. After the experts’ testimony concluded, defense counsel
conceded he had no evidence or argument to offer contrary to the
experts’ opinions.

The following discussion then occurred between the prosecutor
and the circuit court:

[PROSECUTOR]: The State asks . . . the Court to find the
defendant competent to proceed in the [non-homicide] cases. I don’t
think the Court has to make a finding on the [homicide] case. He’s
considered competent to proceed unless otherwise.

THE COURT: Correct. The Court points out, first [the defendant]
was found not competent to proceed [two years ago in the three non-
homicide cases].

As a result, he was not competent and remained not competent [in
the three non-homicide cases] until such time as reevaluations were
done and a hearing was held, which transpired today.

Based upon the testimony of the doctors, the Court finds the
defendant does meet each of the criteria for purposes of competence.

The Court is going to declare [the defendant on his three non-
homicide cases] . . . competent to proceed. . . . And certainly, based
upon all of the testimony, there is no reason for this Court to venture
into the issue of [the defendant’s] not being anything but competent
when it comes to [the homicide case], considering there is no
testimony to the contrary.

(emphases added).
Immediately after the hearing, the circuit court signed a written

competency order for each of the three non-homicide cases. Each
order stated: “It is ordered that based upon the defense and state
stipulations to the reports from the [experts], the defendant is hereby
adjudged[:] COMPETENT to proceed.” No such written order was
entered in the homicide case.

A different circuit court judge presided over the defendant’s
homicide jury trial. At the end of jury selection, and again when the
defendant chose not to testify, the circuit court asked defense counsel
if he had observed the defendant do or say anything indicating he was
not competent to proceed. Both times defense counsel said he had not.
The trial court also told defense counsel to let the trial court know if
anything changed going forward. However, defense counsel did not
raise a competency issue at any point thereafter.

The jury convicted the defendant of first-degree murder as
charged.

This appeal followed. As stated above, the defendant argues the
circuit court which presided over his competency hearing erred when
it failed to make a finding, or enter a written order, on his competency
to proceed in the homicide case. According to the defendant, once the

circuit court entered the order appointing Expert #2 to examine the
defendant’s competency to proceed in the homicide case, a compe-
tency hearing was required, the result of which must include a
determination of, and a written order on, the defendant’s competency
to proceed.

The state responds that nothing in Florida Rule of Criminal
Procedure 3.212(b) requires a trial court’s written competency order
to bear any specific case number to be valid. According to the state,
the circuit court which presided over the competency hearing found
the defendant competent to proceed at the end of the hearing and
entered written competency orders in the three non-homicide cases.
Thus, the state argues, it would be illogical to hold the circuit court did
not find the defendant competent to proceed based only on the lack of
a written competency order in this case. Further, the state argues, the
circuit court which presided over the jury trial repeatedly asked
defense counsel whether he had observed anything indicating the
defendant was not competent to proceed, and defense counsel twice
said he had not.

Our Review
We review the circuit court’s decision for an abuse of discretion.

See Peede v. State, 955 So. 2d 480, 489 (Fla. 2007) (“A trial court’s
decision regarding competency will stand absent a showing of abuse
of discretion.”).

We further review the circuit court’s decision to ensure it was
supported by competent substantial evidence. See Huggins v. State,
161 So. 3d 335, 344 (Fla. 2014) (“[W]hen analyzing a competency
determination on appeal, this Court applies the competent, substantial
evidence standard of review. In other words, a trial court’s determina-
tion of competency supported by competent, substantial evidence will
not be disturbed on appeal.”).

Applying those standards of review, we affirm. Although the
circuit court which presided over the competency hearing should have
entered a written order on the defendant’s competency to proceed in
the homicide case, we are confident the circuit court found the
defendant competent to proceed in the homicide case as well. We rely
on the circuit court’s final statement: “[T]here is no reason for this
Court to venture into the issue of [the defendant’s] not being anything
but competent when it comes to [the homicide case], considering there
is no testimony to the contrary.” (emphasis added).

Further, competent, substantial evidence supported the finding that
the defendant was competent to proceed in the homicide case. Expert
#2 testified, in sum, the defendant was competent to proceed in the
homicide case. Expert #2’s testimony was consistent with Florida
Rule of Criminal Procedure 3.211(a)’s criteria for determining
whether a defendant is competent to proceed. Defense counsel did not
object to Expert #2’s opinions in this regard, and conceded he had no
evidence or argument to offer contrary to Expert #2’s opinion.

The circuit court’s only error was not entering a written compe-
tency order as required in the homicide case. “Once a trial court has
reasonable grounds to believe the defendant is incompetent and orders
an examination, it must hold a hearing, and it must enter a written
order on the issue.” Dortch v. State, 242 So. 3d 431, 433 (Fla. 4th
DCA 2018) (emphasis added).

Thus, we remand for the circuit court to enter a written nunc pro
tunc competency order under Florida Rule of Criminal Procedure
3.212(b). See Mason v. State, 71 So. 3d 229, 229 (Fla. 1st DCA 2011)
(“We affirm [appellant’s] conviction and sentence but remand for
entry of a proper nunc pro tunc order finding [appellant] competent to
proceed to sentencing. Based upon competent substantial evidence,
the trial court orally found appellant competent but did not enter a
written competency order under Florida Rule of Criminal Procedure
3.212(b)”).
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We note that both the circuit court which presided over the
competency hearing, and the circuit court which presided over the jury
trial, are no longer on the bench. However, we view the entry of the
written nunc pro tunc competency order as ministerial, based on our
conclusion that the competency finding was made by the circuit court
which presided over the competency hearing. Walker v. State, 288 So.
3d 694, 696 (Fla. 4th DCA 2019). Thus, we direct the circuit court
now assigned to the defendant’s case to enter the written nunc pro tunc
competency order. Because this action is ministerial, the defendant
need not be present, and no hearing is necessary. Id.

Affirmed with instructions. (LEVINE, C.J., and CIKLIN, J.,
concur.)

*        *        *

Criminal law—Possession of controlled substance with intent to deliver
or sell—Evidence—Witness credibility—Voir dire—Improper com-
ment—Trial court erred by overruling defendant’s objection to lead
detective’s testimony that he found the informant used in the case to be
reliable in the past—Testimony was improper vouching for infor-
mant’s credibility based on information not presented to the jury, and
was especially harmful because it came from a police officer—Error
requires reversal for new trial—Trial court also erred during voir dire
when it commented that the rules of evidence only allowed the most
reliable type of evidence to be considered by the jurors—Comment was
capable of being misleading especially in a case in which it was expected
that the only evidence would come from the state

LEONARD JENNINGS, Appellant, v. STATE OF FLORIDA, Appellee. 4th District.
Case No. 4D18-3695. April 15, 2020. Appeal from the Circuit Court for the Seven-
teenth Judicial Circuit, Broward County; Michael A. Usan, Judge; L.T. Case No. 17-
1203 CF10A. Counsel: Carey Haughwout, Public Defender, and Nancy Jack, Assistant
Public Defender, West Palm Beach, for appellant. Ashley Moody, Attorney General,
Tallahassee, and Georgina Jimenez-Orosa, Senior Assistant Attorney General, West
Palm Beach, for appellee.

(PER CURIAM.) The defendant appeals from his conviction for one
count of possession of cocaine with intent to deliver or sell. He raises
five grounds, two of which have merit.

First, after the lead detective testified about having used for years
the informant used in this case, the trial court erred when it permitted
the state, over the defendant’s objection, to bolster the informant’s
credibility by asking the officer, “Have you found [the informant] to
be reliable in the past?”, to which the officer answered, “Yes, I have.”
We conclude this was error, requiring reversal for a new trial.

Second, during voir dire, after the trial court gave a general
explanation about the rules of evidence, the trial court commented that
the rules “will only allow the most reliable type of evidence to be
considered by jurors.” The defense objected to the improper comment
and moved to strike the venire. The trial court overruled the objection
and denied the motion. We conclude the trial court’s statement was
error, especially in a case like this one where the only evidence was
expected to come from the state. Though striking the venire may not
have been necessary if the trial court had given a curative instruction
to cure the error, no curative instruction was given. Thus, we reverse
on this second ground as well.

Commenting on the informant’s reliability in the past
The defendant was arrested one month after allegedly selling drugs

to a compensated police informant in a controlled street buy. The case
proceeded to trial. The defense theorized in opening statement this
was a case of mistaken identity because the police nearby could not
clearly see the seller’s face, the arrest did not occur until one month
after the alleged sale, and the informant’s trial testimony would not be
reliable.

During the state’s case-in-chief, the lead detective was on the
witness stand, explaining how he came to be involved in the case,
when the following discussion occurred:

[STATE]: Okay. And so after you received the tip from Crime
Stoppers, what did you do?

[DETECTIVE]: After I received a tip I was able to contact the
informant who I’ve used years now. And I informed him about the tip
and asked him if he would like to assist in this investigation.

[STATE]: When you say you’ve utilized the informant for years,
have you found him to be trustworthy and reliable in the past?

[DEFENSE]: Your Honor, I’m going to move to go side bar. [At
side bar] I move to strike the question and answer at this time. As far
as this going to the testimony and if [the informant] is clearly reliable
and credible. [The state is] asking [the detective] to comment on that.

THE COURT: The exact question you asked was?
[STATE]: When you are utilizing the informant do you determine

him to be reliable. It’s not bolstering. It’s just whether or not he’s
[been] found to be reliable, not why he’s being utilized. . . . I have to
establish that the informant [whom the detective is] using is reliable.

. . .
THE COURT [to the state]: I’m going to ask that you rephrase the

question.
[The attorneys leave the bench.]
. . .
[STATE] [to the detective]: Have you found [the informant] to be

reliable in the past?
[DETECTIVE]: Yes, I have.
. . .
[DEFENSE:] Object. [Move to] [s]trike.
THE COURT: Overruled.

The informant later testified that when he initially met with the
defendant, the defendant gave him a phone number to call. The
detective had the informant participate in a recorded call, during
which the informant arranged for a meeting to purchase drugs. At the
meeting, the informant paid the person whom he believed was the
defendant using investigative funds, and the person handed cocaine
to the informant. One month later, the police arrested the defendant as
the person who allegedly had sold the cocaine to the informant.

During the informant’s trial testimony, he described himself and
his motivation for assisting the police: “I’m a brave soldier. According
to the Geneva Convention I am an American fighter man. I protect my
country from all enemies, foreign and domestic. Drug dealers are
domestic enemies.” He added that he does it “for the four dead girls I
have in my phone . . . [who] won’t be home Thanksgiving . . . .” He
claimed that over the past twenty-four years, in Florida and elsewhere,
he has assisted law enforcement in 869 transactions and remembers
each and every one of them. He further testified he was in the military,
and is a convicted felon.

Another detective testified that he observed the exchange from 100
to 150 feet away. He said the defendant passed something to the
informant, but he could not see whether it was cocaine, and then the
informant gave the defendant what appeared to be money “because it
was balled up a bit.”

The defendant ultimately was found guilty of one count of
possession of cocaine with intent to deliver or sell. This appeal
followed.

A ruling on the admissibility of evidence is reviewed for an abuse
of discretion, limited by the rules of evidence. Washington v. State,
985 So. 2d 51, 52 (Fla. 4th DCA 2008).

“It is elemental in our system of jurisprudence that the jury is the
sole arbiter of the credibility of witnesses. Thus, it is an invasion of the
jury’s exclusive province for one witness to offer [their] personal view
on the credibility of a fellow witness.” Page v. State, 733 So. 2d 1079,
1081 (Fla. 4th DCA 1999) (citations omitted).

“[I]mproper vouching or bolstering [of witness testimony] occurs
when the State places the prestige of the government behind the
witness or indicates that information not presented to the jury supports
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the witness’s testimony.” Jackson v. State, 147 So. 3d 469, 486 (Fla.
2014) (citations omitted). “It is especially harmful for a police witness
to give his opinion of a witnesses’ credibility because of the great
weight afforded an officer’s testimony.” Page, 733 So. 2d at 1081.

Page is similar to this case. There, an informant assisted the police
with a controlled buy, which led to Page’s arrest. Id. at 1080. Like the
informant in this case, the informant in Page was compensated and
was a felon. Id. At trial, a police officer testified that he had known and
worked with the informant for a year and a half, and that he found the
informant to be “very trustworthy and reliable.” Id. at 1081. We found
the trial court erred when it overruled a defense objection to the
officer’s testimony. Id. We noted that the harm was “all the more
significant when the witness whose credibility is bolstered is the only
eye witness to testify about the transaction.” Id.

Likewise here, the trial court erred by overruling the defense
objection to the lead detective’s testimony that he found the informant
to be reliable in the past. This was improper vouching of the infor-
mant’s credibility based on information not presented to the jury. The
improper vouching was especially harmful because it came from a
police officer. Further, the harm was enhanced when the informant
whose credibility was bolstered was the only person within close
proximity to the seller in the transaction.

Improper bolstering is subject to harmless error analysis. Becker v.
State, 110 So. 3d 473, 477-78 (Fla. 4th DCA 2013). The harmless
error test places the burden on the State, as the beneficiary of the error,
to prove “there is no reasonable possibility that the error contributed
to the conviction.” State v. DiGuilio, 491 So. 2d 1129, 1135 (Fla.
1986).

The state cannot demonstrate the error was harmless on this record.
While a witness’s credibility remains a jury determination, here the
informant’s testimony may have made the jury think twice about his
credibility, based on the facts that he was compensated, was a felon,
expressed strong motivations for putting away drug dealers, and
openly boasted about his success in having done so. The jury may
have dismissed any potential misgivings about the informant’s
credibility based on the lead detective’s opinion that the informant has
been reliable in the past. Although another detective witnessed the
transaction, his observation occurred from 100 to 150 feet away. Such
a distance may have lent itself to the defense theory of mistaken
identity, which theory was likewise supported by the fact that the
arrest was made one month after the sale.

Based on the foregoing, we must reverse and remand for a new
trial.

Commenting that only “the most reliable type
of evidence” will be considered by jurors

During voir dire, after the trial court gave a general explanation
about the rules of evidence, the trial court commented:

[T]he point of my explanation is to tell you that a jury in a criminal
trial may only consider evidence which is admissible in court and not
necessarily all of the evidence that may be available in the world. And
while this procedure may not equate to your traditional notion of
fairness, rest assured it is as the result of many years of study and
debate and it will allow only the most reliable type of evidence to be
considered by jurors.

(emphasis added).
Defense counsel objected and moved to strike the venire on the

ground that the trial court had improperly commented on the evi-
dence. Defense counsel argued, in pertinent part:

In this case, Judge, it’s particularly inflammatory against the Defen-
dant because the only evidence in this case is going to be presented by
the State. And the Court has vouched for the credibility [of the state’s
evidence] by saying that [the jurors] are only going to receive the most

credible [evidence] . . . It’s contrary to the law that this jury should be
allowed to accept or reject any evidence. . . . And in this case where the
Defense has no witnesses and no evidence, the only evidence is the
State’s, we think it’s inappropriate and grounds to strike the entire
panel.

The trial court denied the defense’s motion to strike the entire
panel, reasoning as follows:

Counsel, this instruction is in there to protect the Defendant.
Oftentimes, there’s an objection to hearsay. It shows neither side is
trying to hide evidence but that this evidence has been deemed
inadmissible by the Court.

Additionally, it has been my experience over the years that
frequently things are referred to such as depositions, police reports,
other matters that do not come ·into evidence. And there are requests
for these, which ultimately have to be turned down.

This instruction advises them that there is always things that are
outside of the Rules of Evidence. And we explain the Rules of
Evidence exclude certain matters. So this instruction is there to protect
both parties. And it is not a comment on the evidence because the
evidence has not been introduced yet. It would be improper for the
Court to take a position on evidence that has already been presented
and admitted into evidence by vouching for its credibility.

However, this instruction highlights for the jury the Court’s
gatekeeping function, which tells them that they should not be
concerned with matters that the Court has excluded.

We recognize the trial court was merely attempting to educate the
venire about why some evidence is admissible and other evidence is
inadmissible, and was not attempting to bias the venire in the state’s
favor. We also recognize a potential juror may not have interpreted the
trial court’s explanation as suggesting the trial court was vouching for
the credibility of the state’s evidence, especially when the jury had not
been selected, had not been given standard jury instructions on
weighing the evidence, and did not know the only evidence would
come from the state. We further recognize the possibility that the
selected jurors may not remember or apply that isolated comment
during their deliberations.

Having said that, we also understand the defense’s argument as to
why the trial court’s comment that the rules “will only allow the most
reliable type of evidence to be considered by jurors,” was capable of
misleading jurors, especially in a case in which it was expected that the
only evidence would come from the state. In common use, the word
“reliability” is often equated with accuracy. See, e.g., reliable, Collins
English Dictionary (digital ed. 2012), https://www.dictionary.com/
browse/reliable?s=t (defining reliable as “that may be relied on or
trusted; dependable in achievement, accuracy, honesty, etc.: reliable
information.”). This renders the jurors’ potential of misinterpreting
the trial court’s statement as a reasonable possibility. Any juror with
this misinterpretation in mind may have believed that he or she would
only see accurate evidence.

Thus, we conclude the trial court’s statement, though uninten-
tional, was error. See Raulerson v. State, 102 So. 2d 281, 285 (Fla.
1958) (“[A] trial court should avoid making any remark within the
hearing of the jury that is capable directly or indirectly, expressly,
inferentially, or by innuendo of conveying any intimation as to what
view he takes of the case or that intimates his opinion as to the weight,
character, or credibility of any evidence adduced.” (quoting Leavine
v. State, 147 So. 897, 902-03 (Fla. 1933))).

Perhaps this error could have been cured. The trial court could have
denied the motion to strike the venire, but sustained the defense’s
objection, and attempted to cure the error by referring to the applicable
standard jury instructions. See Fla. Std. Jury Instr. (Crim.) 3.9 (“It is
up to you to decide what evidence is reliable. You should use your
common sense in deciding which is the best evidence and which
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evidence should not be relied upon in considering your verdict. You
may find some of the evidence not reliable, or less reliable than other
evidence. . . . You may rely upon your own conclusion about the
credibility of any witness. A juror may believe or disbelieve all or any
part of the evidence or the testimony of any witness.”); Fla. Std. Jury
Instr. (Crim.) 3.11 (“Deciding a verdict is exclusively your job. I
cannot participate in that decision in any way. Please disregard
anything I may have said or done that made you think I preferred one
verdict over another.”).

However, our referring to Standard Jury Instructions 3.9 and 3.11
at this point is not meant to suggest that had the trial court given those
instructions, the error would have been cured. That is not what
occurred, and therefore we cannot answer that question.

But by raising these points, we hope to point out two things to trial
judges. First, when the possibility of error is raised that potentially
may be cured, attempting to employ the cure may be a wise choice
even if the judge steadfastly stands by the original ruling. Second,
although this trial court remarked that it has made the objected-to
statement within this introductory explanation for many years, that
does not necessarily mean the statement was proper. Once a good faith
objection has been raised, it is time to reconsider the statement from
the objector’s perspective to avoid the possibility of error.

Here, because we have found the objected-to statement to be in
error, we trust the trial court here will simply eliminate that statement
from its introductory explanation going forward.

Conclusion
Based on the foregoing, we reverse and remand for a new trial. The

three remaining grounds raised in this appeal lack merit and do not
require further discussion.

Reversed and remanded for new trial. (LEVINE, C.J., CIKLIN and
GERBER, JJ., concur.)

*        *        *

Dissolution of marriage—Alimony—Ability to pay—Imputed in-
come—Although trial court erred in imputing income based upon
part-time lawn work where the income was speculative in nature, total
amount of income imputed, even without speculative income, was
supported by competent, substantial evidence—Child support—
Miscalculation of credit for childcare expenses to be corrected on
remand—Retroactive child support—Trial court had authority to
make child support retroactive to date of parties’ separation, but erred
in failing to credit husband with payments made for benefit of children
during retroactive period

CRAIG D. CARTER, SR., Appellant, v. LENORA J. CARTER, Appellee. 4th District.
Case No. 4D19-351. April 15, 2020. Appeal from the Circuit Court for the Nineteenth
Judicial Circuit, Indian River County; Robert L. Pegg, Judge; L.T. Case No.
312016DR001358. Counsel: A. Julia Graves of the Law Office of A. Julia Graves,
P.A., Vero Beach, for appellant. J. Garry Rooney of Rooney & Rooney, P.A., Vero
Beach, for appellee. 

(WARNER, J.) In this appeal from a final judgment of dissolution,
appellant raises multiple issues with respect to the trial court’s
determination as to the award of alimony, child support, and equitable
distribution. With respect to the alimony award, the trial court based
appellant’s ability to pay on imputation of income of $55,000 per year.
We conclude that the court erred in part in imputing income based
upon part-time lawn work, the amount of which was speculative.
Nevertheless, competent substantial evidence supported the other
amounts of imputed income, and even without the speculative
income, it totaled more than $55,000. Therefore, the court did not
abuse its discretion in attributing that amount of income to the
husband. With respect to child support, the trial court made a slight
error in the calculation, using the incorrect amount of childcare
expenses. More importantly, the court erred in failing to give appellant

credit against retroactive child support for actual payments he made
for the benefit of the children during the retroactive period. Finally,
the Second Amended Final Judgment must be corrected because of
some inconsistencies and the failure to attach the equitable distribu-
tion schedule which includes an equalizing payment. Because
appellee concedes that the court did not award an equalizing payment,
we remand for correction of the final judgment with respect to the
equitable distribution. We affirm as to all other issues.

After a fifteen-year marriage, the parties separated and filed for
dissolution two years later. At the time of the final judgment, the
parties had two minor children. Appellee/former wife sought alimony,
child support, and equitable distribution of the parties’ assets.
Appellant/former husband contended that he did not have the means
to pay alimony.

A substantial issue at trial was the amount of income which could
be attributed to appellant. We summarize the important aspects of that
issue. During most of the marriage appellant had worked for a hospital
and earned around $30,000 per year. In addition, he was a massage
therapist and earned an additional $10,000 per year from this work at
a spa. He also made some additional money doing lawn maintenance.
The former wife testified that he made $55,000 per year until separa-
tion. When the parties separated, appellant quit his hospital job and
started his own massage business. At the time of trial, his business was
growing, and he expected to make $20,000 in the business, although
the figure was based upon all clients using discount coupons. He used
a barter service through which he made about $6,000 per year. He also
continued to see clients at the former spa. And he continued to do
some lawn maintenance.

In calculating appellant’s income in the final judgment, the court
concluded that appellant should be earning $55,000. First, it found
that the husband voluntarily left his $30,000 per year hospital job, thus
permitting the court to impute income. The court calculated the
income that appellant would make as follows: $30,000 per year from
the new business, which was the same as the amount that he histori-
cally made at the hospital; $6,000 in barter income; $12,000 in
supplemental income that he could make at the other spa; $10,200 in
in-kind payments which had been made by appellant’s brother for
expenses at appellant’s home; and $6,000 in yard work which
appellant did on the side. After determining that appellee’s income at
her present employment was $28,884 per year and that she needed an
additional $1,430 per month to meet her expenses, the court awarded
$1,000 per month in permanent alimony in addition to child support.

Appellant challenges the imputation of income to him. We
conclude that competent substantial evidence supported the imputa-
tion of income as found by the trial court, except for the $6,000
attributed for lawn maintenance, as that amount was entirely specula-
tive.

“For alimony purposes, trial courts may impute income to a
voluntarily unemployed or underemployed spouse in determining the
parties’ earning capacities, sources of income, and financial circum-
stances. See § 61.08(2)(e), (i), (j), Fla. Stat. (2016).” See Huertas Del
Pino v. Huertas Del Pino, 229 So. 3d 838, 839 (Fla. 4th DCA 2017).
Because appellant voluntarily terminated his employment with the
hospital, the court could impute income to him. In this case, however,
the court was not so much imputing income but trying to ascertain the
amount of income appellant received from various sources.

To the extent that the court imputed income to appellant from his
new business, the trial court discredited some of appellant’s testimony
with respect to how much he made from tips as well as full-paying
clients. “Witness credibility, like all disputed issues of fact, is a
determination left to the finder of fact.” Rodriguez v. Reyes, 112 So.
3d 671, 674 (Fla. 3d DCA 2013). The trial court provided a logical
explanation of how it arrived at the amount of income, and competent
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substantial evidence supports its findings with respect to the business
income, the additional spa income, the barter income, and the in-kind
payments from the brother.

The court erred, however, in attributing $6,000 to lawn mainte-
nance. This level of income was not supported by any testimony. At
most, the testimony of the various witnesses would suggest that
appellant may have provided lawn service to relatives and friends for
around $20-25 per visit, but not every week. As no evidence sup-
ported the amount credited by the court, it should not have been
included in appellant’s income.

However, even if the entire $6,000 lawn maintenance income is
removed, the total of the other income attributed to appellant exceeds
the $55,000 attributed to him for purposes of alimony and child
support. Therefore, the error in attributing this additional income was
harmless.

Appellant also contends that the trial court erred in calculating the
child support amount which he owed. There appears to be a discrep-
ancy between the testimony regarding childcare and the amount
included in the child support guidelines worksheet. Appellee testified
that she paid $180 twice a year for childcare, which amounts to $30
per month. However, the court included $60 per month in childcare
costs. The court should correct this amount on remand.

After calculating child support, the court also retroactively
imposed the obligation on appellant to the time that the parties
separated, creating substantial arrearages. Appellant contends that the
court should not have awarded retroactive child support before the
date of the filing of dissolution of marriage. Even if it could, the court
failed to give appellant any credit for actual amounts he paid in
support of his children.

The court had the authority to make the arrearages retroactive to
the date of separation. Section 61.14(11), Florida Statutes (2016)
provides:

(11)(a) A court may, upon good cause shown, and without a
showing of a substantial change of circumstances, modify, vacate, or
set aside a temporary support order before or upon entering a final
order in a proceeding.

(b) The modification of the temporary support order may be
retroactive to the date of the initial entry of the temporary support
order; to the date of filing of the initial petition for dissolution of
marriage, initial petition for support, initial petition determining
paternity, or supplemental petition for modification; or to a date
prescribed in paragraph (1)(a) or s. 61.30(11)(c) or (17), as applica-
ble.

(emphasis added.) Section 61.30(17), Florida Statutes (2016)
provides:

(17) In an initial determination of child support, whether in a
paternity action, dissolution of marriage action, or petition for support
during the marriage, the court has discretion to award child support
retroactive to the date when the parents did not reside together in
the same household with the child, not to exceed a period of 24
months preceding the filing of the petition, regardless of whether that
date precedes the filing of the petition. In determining the retroactive
award in such cases, the court shall consider the following:

(a) The court shall apply the guidelines schedule in effect at the
time of the hearing subject to the obligor’s demonstration of his or her
actual income, as defined by subsection (2), during the retroactive
period. Failure of the obligor to so demonstrate shall result in the court
using the obligor’s income at the time of the hearing in computing
child support for the retroactive period.

(b) All actual payments made by a parent to the other parent or the
child or third parties for the benefit of the child throughout the
proposed retroactive period.

(c) The court should consider an installment payment plan for the

payment of retroactive child support.

(emphasis added.) Thus, reading both statutes together, the court had
authority to make the retroactive award of support to the date of the
parties’ separation.

The court did err, however, in failing to give credit to appellant for
amounts he paid to appellee for the children’s benefits during the
entire retroactive period. It concluded that because appellant was
paying routine marital expenses, he should get no credit. Section
61.30(17)(b), Florida Statutes requires the court to consider all actual
payments made to the other parent for the benefit of the child.
Appellant was providing $900 per month to cover the expenses of
both the wife and children during this period, including mortgage
payments. The court should have allowed credit for these amounts.
See Julia v. Julia, 263 So. 3d 795, 798 (Fla. 4th DCA 2019) (in
determining retroactive child support trial court erred in failing to
credit husband for mortgage payments he made during retroactive
period).

Finally, appellant challenges the equitable distribution made by the
trial court, contending that the judgment is inconsistent. He notes that
the first Judgment of Dissolution of Marriage contained an equaliza-
tion schedule for equitable distribution which was attached as Exhibit
A to the judgment, which includes an equalization payment. But the
Second Amended Final Judgment of Dissolution states that “no
equalization payment is due to either party as part of the equitable
distribution,” and no Exhibit A is attached. Paragraph 18 of the
judgment states that the husband continued to pay some of the debts
after the parties separated. But the last sentence of paragraph 18 of the
Second Amended Final Judgment states, “[t]he charges made by the
Husband shall be addressed in the equitable distribution and part of the
equalization payment owed to the wife.” The fact that the judgment
referred to an “equalization payment owed to the wife,” when it also
states that no equalization payment is owed, is a conflict within the
final judgment. Further, no Exhibit A is attached to the Second
Amended Final Judgment. In contrast, appellee contends that the
Exhibit A attached to the original final judgment is what should be
attached to the Second Amended Final Judgment. She contends that
there is no ambiguity with the Second Amended Final Judgment, and
no equalization is due, even though one is included in Exhibit A
attached to the original final judgment. We conclude that the Second
Amended Final Judgment is ambiguous and needs correction. Based
upon appellee’s concession, we reverse and remand for correction of
the Second Amended Final Judgment to attach Exhibit A, but to delete
any equalization payment on it in favor of appellee.

In conclusion, we reverse the Second Amended Final Judgment to
reconsider credits which should have been allowed in the calculation
of retroactive child support for payments made by appellant during the
retroactive period. The child support calculation should be corrected
to reduce the childcare expenses in accordance with this opinion.
Finally, the judgment should be amended to include Exhibit A but
without any equalizing payment to appellee. In all other respects, we
affirm the final judgment. (CIKLIN and FORST, JJ., concur.)

*        *        *

JOHN PACCHIANA, Appellant, v. STATE OF FLORIDA, Appellee. 4th District.
Case No. 4D15-3340. April 15, 2020. Appeal from the Circuit Court for the Seven-
teenth Judicial Circuit, Broward County; Jeffrey R. Levenson, Judge; L.T. Case No. 08-
3720CF10C. Counsel: Fred Haddad of Haddad & Navarro, PLLC, Fort Lauderdale, for
appellant. Pamela Jo Bondi, Attorney General, Tallahassee, and Melanie Dale Surber,
Assistant Attorney General, West Palm Beach, for appellee.

ON REMAND FROM THE
SUPREME COURT OF FLORIDA

[Prior report at 43 Fla. L. Weekly D367a]

(PER CURIAM.) On January 9, 2020, the Supreme Court of Florida



Headnotes and indexes are copyrighted and may not be duplicated by photocopying, printing,
or other means without the express permission of the publishers. 1-800-351-0917

45 Fla. L. Weekly D870 DISTRICT COURTS OF APPEAL

quashed our decision in Pacchiana v. State, 240 So. 3d 803 (Fla. 4th
DCA 2018), and remanded the case for further proceedings consistent
with its opinion. State v. Pacchiana, 289 So. 3d 857 (Fla. 2020). In
accordance with the supreme court’s decision, we affirm the defen-
dant’s conviction and sentence.

Affirmed. (LEVINE, C.J., MAY and GERBER, JJ., concur.)

*        *        *

CHARLES FAUSTIN, Appellant, v. STATE OF FLORIDA, Appellee. 4th District.
Case No. 4D19-3005. April 15, 2020. Appeal of order denying rule 3.850 motion from
the Circuit Court for the Fifteenth Judicial Circuit, Palm Beach County; Joseph Marx,
Judge; L.T. Case No. 502008CF017526CXX. Counsel: Charles Faustin, Florida City,
pro se. No appearance required for appellee.

CORRECTED OPINION

(PER CURIAM.) Affirmed. See Johnson v. State, 276 So 3d 314 (Fla. 4th DCA 2019).
(LEVINE, C.J., GROSS and KLINGENSMITH, JJ., concur.)

*        *        *

MACKENSON VERNET, as Personal Representative of the ESTATE OF REMISE
ULLIUS, deceased, Appellant, v. MARTIN OUTDOOR MEDIA, INC., a Florida
corporation, and INSITE MARTIN OUTDOOR, LLC, a Florida limited liability
company, THE CITY OF LAUDERDALE LAKES, a municipal corporation of the
State of Florida, and MAAUN PRESSURE CLEANING, INC., a Florida corporation,
Appellees. 4th District. Case No. 4D18-3664. April 15, 2020. Appeal and cross-appeal
from the Circuit Court for the Seventeenth Judicial Circuit, Broward County; William
W. Haury, Jr., Judge; L.T. Case No. 14-009519(18). Counsel: Karen Parker of Karen
B. Parker, P.A., Miami, and Ralph G. Patino of Patino & Associates, P.A., Coral
Gables, for appellant. Warren B. Kwavnick and Kelly Lenahan of Cooney Trybus
Kwavnick Peets, PLC, Fort Lauderdale for appellee Maaun Pressure Cleaning, Inc.

(PER CURIAM.) Affirmed. See Slavin v. Kay, 108 So. 2d 462 (Fla. 1958). (WARNER,
KLINGENSMITH and KUNTZ, JJ., concur.)

*        *        *

CLARENCE MARTIN, Appellant, v. STATE OF FLORIDA, Appellee. 4th District.
Case No. 4D18-3440. April 15, 2020. Appeal from the Circuit Court for the Seven-
teenth Judicial Circuit, Broward County; Bernard I. Bober, Judge; L.T. Case No. 16-
008462CF10A. Counsel: Carey Haughwout, Public Defender, and Ian Seldin,
Assistant Public Defender, West Palm Beach, for appellant. Ashley Moody, Attorney
General, Tallahassee, and Jessenia J. Concepcion, Assistant Attorney General, West
Palm Beach, for appellee.

(PER CURIAM.) Affirmed. See Guzman v. State, 42 So. 3d 941 (Fla. 4th DCA 2010).
(WARNER, DAMOORGIAN and KUNTZ, JJ., concur.)

*        *        *

Insurance—Homeowners—Appraisal—Insureds’ agent/public adjust-
er acting as disinterested appraiser—Insurer’s petition for writ of
certiorari seeking to quash trial court order allowing insureds’
agent/public adjuster to act as insureds’ disinterested appraiser—Trial
court did not depart from essential requirements of law because its
order followed district court’s existing precedent—Petition for writ of
certiorari denied—Conflict certified—Question certified: Can a
fiduciary, such as a public adjuster or appraiser who is in a contractual
agent-principal relationship with the insureds and who receives a
contingency fee from the appraisal award, be a disinterested appraiser
as a matter of law?

STATE FARM FLORIDA INSURANCE COMPANY, Petitioner, v. CHARLES
SANDERS and DIANA SANDERS, Respondents. 3rd District. Case No. 3D19-927.
L.T. Case No. 18-27366. April 15, 2020. On Petition for Writ of Certiorari from the
Circuit Court for Miami-Dade County, Martin Zilber, Judge. Counsel: Link &
Rockenbach, P.A., Kara Rockenbach Link and David A. Noel (West Palm Beach), for
petitioner. Marin, Eljaiek, Lopez & Martinez, P.L., Anthony M. Lopez, Steven E.
Gurian and Joe De Prado, for respondents. Brewton Plante, P.A., Wilbur E. Brewton
and Kelly B. Plante (Tallahassee), for Florida Association of Public Insurance
Adjusters, Inc., as amicus curiae. Colodny Fass, Nate Wesley Strickland and L.
Michael Billmeier, Jr. (Tallahassee), for Florida Property and Casualty Association,
and Personal Insurance Federation of Florida, Inc., as amici curiae.

(Before EMAS, C.J., and FERNANDEZ and LINDSEY, JJ.)

ON MOTION FOR REHEARING
[Original Opinion at 44 Fla. L. Weekly D1901a]

(PER CURIAM.) State Farm petitioned this Court for a writ of
certiorari to quash a trial court order that permitted the insureds’
public adjuster to act as their “disinterested” appraiser.

In our original opinion, issued July 24, 2019, this panel granted the
writ of certiorari and quashed the trial court’s order. We held that a
fiduciary, such as a public adjuster who is in a contractual agent-
principal relationship with the insureds, cannot be a disinterested
appraiser as a matter of law. We concluded that the trial court’s
order—which permitted the insureds’ public adjuster to act as their
“disinterested” appraiser—constituted a departure from the essential
requirements of the law which could not be remedied on appeal.

Respondents/insureds moved for rehearing1 and, upon consider-
ation, we grant the motion for rehearing, withdraw our original
opinion, and substitute the following opinion in its place.

INTRODUCTION
State Farm petitions this Court for a writ of certiorari to quash the

trial court’s April 9, 2019 order allowing the insureds’ agent/public
adjuster to act as their “disinterested” appraiser. We deny State Farm’s
petition because State Farm cannot establish that the trial court’s order
constituted a departure from the essential requirements of the law.
Indeed, the trial court did not depart from the essential requirements
of the law because its order followed this Court’s existing precedent
in Rios v. Tri-State Insurance Company, 714 So. 2d 547 (Fla. 3d DCA
1998) and Galvis v. Allstate Insurance Company, 721 So. 2d 421 (Fla.
3d DCA 1998).

FACTS AND PROCEDURAL HISTORY
Respondents/insureds Charles Sanders and Diana Sanders

(“Sanders”) had a homeowners’ insurance policy with State Farm to
provide coverage for property damages. The appraisal condition in
State Farm’s Homeowner Policy states that, “Each party will select a
qualified, disinterested appraiser . . .” On August 13, 2018, the
insureds filed suit against State Farm for breach of contract arising out
of a Hurricane Irma property damage claim, alleging that State Farm
failed to provide coverage for the loss. In response to the complaint,
State Farm filed a Motion to Invoke Appraisal, claiming that there was
a pre-suit dispute regarding the insureds’ selected appraiser.

On December 12, 2018, the parties entered into an agreed order
granting State Farm’s Motion to Invoke Appraisal. The Order named
Peter Patterson of VRS Vericlaim as State Farm’s appraiser and
required the insureds to designate their “qualified, disinterested
appraiser,” as stated in State Farm’s policy. The insureds selected
Gian Franco Debernardi of 911 Claims Corporation as their appraiser.

Mr. Debernardi is the insureds’ agent pursuant to their contract
with 911 Claims Corporation, which states that he will “be the agent
and representative, under the insurance contract by State Farm
Insurance . . . to adjust, appraise, advise and assist in the settlement of
the loss.” In addition, the contract assigns 10% of the amount
recovered to 911 Claims Corporation. Previously, Mr. Debernardi
inspected the property, reported the insurance claim to State Farm, and
prepared the $88,536.41 estimate that is the subject of the dispute
between State Farm and the insureds.

On February 20, 2019, the insureds filed a Motion to Lift Stay and
Compel Compliance with the Court Order, contending that appraisal
should move forward with Mr. Debernardi as their appraiser. State
Farm argued that Mr. Debernardi was not “disinterested” because of
his agent/principal relationship with the insureds, his contingency fee,
and his prior estimate of damages.2  On April 9, 2019, the trial court
granted the Motion to Lift Stay and entered an order permitting Mr.
Debernardi to act as the insureds’ “disinterested” appraiser. State
Farm then filed this petition for writ of certiorari.

ANALYSIS AND DISCUSSION
In order to grant a petition for writ of certiorari, State Farm must
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show that the trial court’s April 9, 2019 order (allowing the insureds’
agent/public adjuster to act as their “disinterested” appraiser) departs
from the essential requirements of the law and will cause material
injury to State Farm throughout subsequent proceedings that cannot
be remedied on appeal. Rousso v. Hannon, 146 So. 3d 66, 69 (Fla. 3d
DCA 2014) (“To invoke an appellate court’s certiorari jurisdiction,
‘[t]he petitioning party must demonstrate that the contested order
constitutes (1) a departure from the essential requirements of the law,
(2) resulting in material injury for the remainder of the case[,] (3) that
cannot be corrected on post-judgment appeal.’ ”). Consequently, we
recognize that we cannot grant State Farm’s petition in this case
because the trial court was required to follow Rios and Galvis.

Because this issue was presented to this Court by a petition for writ
of certiorari, our scope and standard of review is significantly
narrowed, foreclosing our authority to address the continued vitality
of Rios and Galvis. It is possible that our decision might be different
had the question before us been presented by way of a plenary appeal,
as was the case in our sibling court’s decision in State Farm Florida
Insurance Company v. Valenti, 285 So. 3d 958 (Fla. 4th DCA 2019).
In the instant case, however, we cannot grant certiorari relief if the trial
court’s order was faithful to the existing and binding precedent of this
Court. A classic example of a departure from the essential require-
ments of the law is a trial court’s failure to follow binding precedent.
See, e.g., State v. Walsh, 204 So. 3d 169 (Fla. 1st DCA 2016); Powell
v. City of Sarasota, 857 So. 2d 326 (Fla. 2d DCA 2003).  It is self-
evident that the trial court’s faithful following of our decisions in Rios
and Galvis cannot constitute a departure from the essential require-
ments of the law. (Indeed, one might rightly conclude that had the trial
court failed to follow those two decisions it would have constituted a
departure from the essential requirements of the law.). Moreover,
once we determine that the trial court’s order did not depart from the
essential requirements of the law, we must not venture beyond
denying the petition, even if we do so in a well-intentioned effort to
clarify the law in our district.

Simply put, State Farm cannot demonstrate that the trial court
departed from the essential requirements of the law because the law in
effect in our district at the time the trial court rendered its order
allowing Mr. Debernardi to act as the insureds’ disinterested ap-
praiser, was Rios and Galvis. Those two cases, as well as their
progeny, Brickell Harbour Condominium Association, Inc. v.
Hamilton Specialty Insurance Company, 256 So. 3d 245, 248 (Fla. 3d
DCA 2018) (where this Court applied Rios and Galvis’ holdings and
affirmed the appointment of an insurer’s agent, an employee of a
building consultant it previously hired, as a “disinterested” appraiser),
all hold that a “direct or indirect financial or personal interest in the
outcome of the [appraisal]” does not require the disqualification of the
party appointed appraiser. Rios, 714 So. 2d at 550. If the appraiser’s
financial interest is disclosed, it is acceptable for that appraiser to
participate in the appraisal process. Accordingly, we must deny State
Farm’s petition for writ of certiorari on the basis of this Court’s
controlling precedent at the time of the trial court’s order, articulated
in Rios and Galvis.

This is true even if, as the concurring opinion discusses, this panel
(or the en banc court) is of the present belief that Rios and Galvis have
been undermined by subsequent developments in the law, or that Rios
and Galvis and its progeny are no longer viable, or that we should
recede from those decisions. See, e.g., GEICO Indem. Co. v.
DeGrandchamp, 99 So. 3d 625 (Fla. 2d DCA 2012) (denying cert
petition, concluding trial court did not depart from the essential
requirements of the law by following existing precedent at the time the
trial court entered its order, even if the district court shortly thereafter
receded from that precedent).

However, we do recognize that our decisions in Rios and Galvis

conflict with decisions of the Fifth District Court of Appeal in State
Farm Florida Insurance Company v. Cadet, 2020 WL 855166 (Fla.
5th DCA 2020), and State Farm Florida Insurance Company v.
Crispin, 2020 WL 593345 (Fla. 5th DCA 2020), as well as the
decision of the Fourth District Court of Appeal in State Farm Florida
Insurance Company v. Valenti, 285 So. 3d 958 (Fla. 4th DCA 2019).

We therefore deny the petition for writ of certiorari. We further
certify express conflict with State Farm Florida Insurance Company
v. Cadet, 2020 WL 855166 (Fla. 5th DCA 2020), and State Farm
Florida Insurance Company v. Crispin, 2020 WL 593345 (Fla. 5th
DCA 2020), as well as the decision of the Fourth District Court of
Appeal in State Farm Florida Insurance Company v. Valenti, 285 So.
3d 958 (Fla. 4th DCA 2019). We also certify the following question
to the Florida Supreme Court to be resolved as a matter of great public
importance:

CAN A FIDUCIARY, SUCH AS A PUBLIC ADJUSTER OR
APPRAISER WHO IS IN A CONTRACTUAL AGENT-PRINCI-
PAL RELATIONSHIP WITH THE INSUREDS AND WHO
RECEIVES A CONTINGENCY FEE FROM THE APPRAISAL
AWARD, BE A DISINTERESTED APPRAISER AS A MATTER
OF LAW?

Petition denied, question certified.
))))))))))))))))))
(FERNANDEZ, J. specially concurring.) I concur in the majority
opinion and in the interest of uniformity of decisions in our appellate
courts, and for the benefit of litigants, I write further to explain that,
had this case been presented to this Court in a different procedural
posture, the result would likely have been different because Rios and
Galvis have been undermined by subsequent developments in the law.

In Rios v. Tri-State Insurance Co., 714 So. 2d 547 (Fla. 3d DCA
1998), the insureds petitioned for a writ of certiorari seeking to quash
a discovery order entered before an appraisal under an insurance
policy. Rios, 714 So. 2d at 548. The insureds sued to compel appraisal
of a Hurricane Andrew claim under their homeowners’ policy issued
by respondent Tri-State Insurance Company, and they designated East
Coast Appraisers, Inc. as their appraiser. The appraisal clause in this
insurance contract required each party to select “a competent,
independent appraiser.” Thereafter, the two party-designated
appraisers would select a “competent, impartial umpire.” Id.

The insurer moved to dismiss the appraisal suit contending that the
insureds’ appraiser, East Coast, was not “independent,” as required by
the appraisal clause, because East Coast’s compensation was based on
a contingency percentage of the insureds’ recovery. Id. at 549. The
insureds refused to divulge the compensation arrangement with East
Coast, so the trial court entered an order compelling discovery of the
compensation arrangement. Id. The insureds then appealed. Id. At oral
argument, the insureds acknowledged that East Coast was to be
compensated based on a contingency percentage of the award. Id.

On appeal, this Court turned to the Code of Ethics for Arbitrators
in Commercial Disputes (“Code of Ethics”), promulgated jointly by
the American Arbitration Association (“AAA”) and American Bar
Association (“ABA”), for guidance. The Court noted that Canon
IIA(1) of the Code states that “persons who are requested to serve as
arbitrators should, before accepting, disclose (1) any direct or indirect
financial or personal interest in the outcome of the arbitration . . . .” Id.
at 550. The Court thus held that as long as the financial interest of
party-appointed appraisers is fully and voluntarily disclosed, any
direct or indirect financial interest in the outcome of the arbitration
does not require the disqualification of the party-appointed appraiser.
Id.

Thereafter, this Court adhered to Rios in Galvis v. Allstate Insur-
ance Company, 721 So. 2d 421 (Fla. 3d DCA 1998). In Galvis, the
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appraisal clause of the Allstate policy in question required each party
to choose a “competent and disinterested appraiser.” Id. This Court
held, without significant explanation of the extension, that the
contingent-fee appraiser selected by the insured was “fully qualified
under the present clause.” Id. Following Rios, the Court granted the
insured’s petition for writ of certiorari and directed that the parties
make the disclosures required by the Code of Ethics for Arbitrators.
Id. This Court extended the holding in Rios to apply to disinterested
appraisers and required that “contingent fee” appraisers disclose their
contingency fees pursuant to the version of the AAA Code that was in
effect at that time. Id. Therefore, under Rios and Galvis, as long as the
appraiser’s financial interest was disclosed, the party-appointed
appraiser would be qualified to participate in the appraisal process.

However, in the time since our opinions in Rios and Galvis were
issued, the Fifth District Court of Appeal decided Florida Insurance
Guaranty Association v. Branco, 148 So. 3d 488 (Fla. 5th DCA 2014).
There, the appellate court agreed with the insurer that the trial court
erred in allowing the insureds to select an appraiser who was not
“disinterested.” Branco, 148 So. 3d at 490. At the time the Fifth
District Court of Appeal decided Branco, the AAA’s Code of Ethics
had changed and was no longer the same as when Rios and Galvis
were decided. While Galvis and Rio were and are still good law under
the pre-March 1, 2004 version of the AAA’s Code of Ethics, I suggest
that those decisions are no longer applicable in light of the current
version of the Code. I thus agree with the analysis in Branco.

In Branco, the Fifth District Court of Appeal stated that in Florida,
“[a]ppraisals are creatures of contract and the subject or scope of the
appraisal depends on the contract provisions.” Id. at 491. The Court
further noted, “Parties to a contract are free to contract for the
qualifications of the decision makers in their preferred form of
alternative dispute resolution.” Id. at 495 (citing Citizens Prop. Ins.
Corp. v. M.A. & F.H. Props., Ltd., 948 So. 2d 1017, 1020 (Fla. 3d
DCA 2007); Lee v. Marcus, 396 So. 2d 208, 210 (Fla. 3d DCA 1981)).
Thus, it is clear that State Farm and the insureds were free to contract
for the qualifications of the appraisers involved in their alternative
dispute resolution. Here, the parties contracted for each other’s
appraiser to be “disinterested.” State Farm’s Homeowners Policy
appraisal condition stated, “Each party will select a qualified,
disinterested appraiser . . . .” According to Branco, this “policy
provision, which requires a ‘disinterested appraiser,’ expresses the
parties’ clear intention to restrict appraisers to people who are, in fact,
disinterested.” Id. at 496.

Addressing the definition of “disinterested,” the court in Branco
stated, “ ‘Disinterested’ is defined as ‘[f]ree from bias, prejudice, or
partiality; not having a pecuniary interest . . . .’ ” Id. at 496 n.9 (citing
Black’s Law Dictionary 536 (9th ed. 2009)). The court also stated
“disinterested” meant “not having the mind or feelings engaged: not
interested . . . free from selfish motives or interest: unbiased,” and “the
quality of being objective or impartial.”3 Id. (citing Miriam-Webster’s
Collegiate Dictionary 333 (10th ed. 2000)).

Additionally, I believe the analysis in Branco to be particularly
instructive for another reason. In Branco, the insureds named one of
their attorneys as an appraiser in the insureds’ sinkhole claim. Id. at
494. The appellate court held that if an appraiser owes his nominating
party a “fiduciary duty of loyalty” or a “confidential relationship,”
then “[t]he existence of such a relationship between a litigant and an
[appraiser] creates too great a likelihood that the [appraiser] will be
incapable of rendering a fair judgment.” Id. at 495. Accordingly, the
Branco court held that attorneys cannot be named as their clients’
“disinterested appraisers.”

In the case before us, the contract language between the insureds
and Mr. Debernardi made Mr. Debernardi the insureds’ agent. The

insureds then selected Mr. Debernardi to be their “disinterested”
appraiser. I believe that the distinguishing fact that the disinterested
appraiser in Branco was an attorney, as opposed to here, where the
appraiser was an agent, is irrelevant. Florida law is clear that an agent
owes a fiduciary duty to his or her principal. See Fisher v. Grady, 178
So. 2d 852, 860 (Fla. 1937); Capital Bank v. MVB, Inc., 644 So. 2d
515, 518 (Fla. 3d DCA 1994). Moreover, Florida law regulates public
adjusters. See § 626.854, Fla. Stat. (2018). Florida Administrative
Code Rule 69B-220-201(3) (2015), Ethical Requirements for All
Adjusters and Public Adjuster Apprentices, states, “The work of
adjusting insurance claims engages the public trust. An adjuster shall
put the honest treatment of the claimant above the adjuster’s own
interests in every instance.” Consequently, if we were not bound to
follow Rios and Galvis, I expect that we would find that Branco’s
holding is applicable to the case before us because Mr. Debernardi, as
the insureds’ agent, could not be named as their disinterested ap-
praiser. He would not qualify as a truly “disinterested” appraiser
because it cannot be said that he would not be influenced by financial
consideration or by his status as agent for Sanders.

In addition, State Farm contends in its petition that Mr. Debernardi
was involved with the insureds’ claim from the beginning. He
inspected the loss at the insureds’ property, reported the claim to State
Farm, and prepared the written estimate for the $88,536.41 claim.
Moreover, Mr. Debernardi has a financial interest in the insurance
claim. Under his agency contract with the insureds, he stands to earn
a 10% contingency fee of whatever amount the insureds recover from
State Farm. See Brickell Harbour Condo. Ass’n, Inc. v. Hamilton
Specialty Ins. Co., 256 So. 3d 245, 248 n.4 (Fla. 3d DCA 2018) (“The
existence of a contingent fee payable to the party-appointed appraiser
has been identified as a ‘factor’ in assessing partiality . . . .”). As such,
Mr. Debernardi cannot be disinterested, as he has a financial interest
in whether or not the insureds recover from State Farm and how much
they recover.

Particularly noteworthy is Branco’s discussion of the AAA’s
revised Code of Ethics that became effective on March 1, 2004. The
Fifth District Court of Appeal stated:

Rios was in large part premised on, and extensively quoted from, the
then-existing version of the Code of Ethics for Arbitrators in Commer-
cial Disputes, promulgated jointly by the American Arbitration
Association (“AAA”) and the American Bar Association (“ABA”).
Rios, 714 So.2d at 550. That version of the Code of Ethics did not
explicitly address the neutrality of arbitrators, but simply required
disclosure of any direct or indirect financial interest in the outcome of
the proceeding. However, the revised Code of Ethics adopted by AAA
and ABA, effective since March 1, 2004, changes the landscape
considerably, thus, undercutting the continued viability of the holding
in Rios. The current Code of Ethics provides, in relevant part:

[I]t is preferable for all arbitrators including any party-appointed
arbitrators to be neutral, that is, independent and impartial, and to
comply with the same ethical standards. However, parties in
certain domestic arbitrations in the United States may prefer that
party-appointed arbitrators be non-neutral and governed by special
ethical considerations. These special ethical considerations appear
in Canon X of this Code.

This Code establishes a presumption of neutrality for all
arbitrators, including party-appointed arbitrators, which applies
unless the parties’ agreement, the arbitration rules agreed to by the
parties or applicable laws provide otherwise.

American Arbitration Association, The Code of Ethics for
Arbitrators in Commercial Disputes (Oct. 21, 2011), https://
www.adr.o rg /aaa/faces /arb i tra to rsmediators/aboutar-
bitratorsmediators/codeofethics (follow “Code of Ethics for
Arbitrators in Commercial Disputes” hyperlink).
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Unlike the Code of Ethics relied upon in Rios, the current Code of
Ethics establishes a presumption of neutrality for all arbitrators,
including party-appointed arbitrators. This fundamental change
undermines the Rios holding, particularly when, as here, the contract
requires the appointment of “disinterested” appraisers. If an appraiser
owes his nominating party a “fiduciary duty of loyalty” or a “confi-
dential relationship,” as do attorneys, then “[t]he existence of such a
relationship between a litigant and an [appraiser] creates too great a
likelihood that the [appraiser] will be incapable of rendering a fair
judgment.” Donegal Ins. Co. v. Longo, 415 Pa.Super. 628, 610 A.2d
466, 468-69 (1992) (citing Bole v. Nationwide Ins. Co., 475 Pa. 187,
379 A.2d 1346, 1350 (1977) (Roberts, J., dissenting, but agreeing with
majority that attorney in present employment of party cannot serve as
arbitrator)); see Land v. State Farm Mut. Ins. Co., 410 Pa.Super. 579,
600 A.2d 605, 607 (1991) (holding that “indirect connection” between
party and arbitrator was not objectionable, unlike attorney-client
relationship); see also The Florida Bar v. Padgett, 481 So.2d 919, 919
(Fla.1986) (explaining that attorneys owe a fiduciary duty to their
clients). This conclusion makes common sense.

Branco, 148 So. 3d at 495-96. This conclusion is common sense, and
but for the procedural posture in which this case was presented to us,
I suggest we would find that because Rios and Galvis were decided
under the pre-March 1, 2004 version of the AAA’s Code of Ethics,
those decisions are no longer applicable under the current Code. See
also Fla. Ins. Guar. Ass’n v. Hanse, 150 So. 3d 1272 (Fla. 5th DCA
2014) (extending Branco and remanding because the insured picked
his own attorney as an appraiser, concluding that the attorney was not
“disinterested” as required by the language in the policy, as discussed
in Branco). In addition, I agree with the Fourth District Court of
Appeal’s decision in State Farm Florida Insurance Company v.
Valenti, 285 So. 3d 958 (Fla. 4th DCA 2019). Specifically, Judge
Kuntz’s astute special concurrence, wherein he posed the question, “Is
a person disinterested in an insurance claim if the person is entitled to
a percentage of the recovery from the same insurance claim? The
answer, like the question, is simple: No.” Id. at 960.

In his special concurrence, where he addressed the issue of
“disinterested appraisers,” Judge Kuntz noted:

The insurance policy in this case requires the appointment of a
qualified and disinterested appraiser. But the word disinterested is not
defined in the policy. When a word in an insurance policy is not *961
defined, “the first step towards discerning the plain meaning of the
[word] is to ‘consult references [that are] commonly relied upon to
supply the accepted meaning of [the] word[ ].’ ” Penzer v. Transp. Ins.
Co., 29 So. 3d 1000, 1005 (Fla. 2010) (second and third alterations in
original) (quoting Garcia v. Fed. Ins. Co., 969 So. 2d 288, 292 (Fla.
2007)).

“Indeed, in construing terms appearing in insurance policies,
Florida courts commonly adopt the plain meaning of words contained
in legal and non-legal dictionaries.” Barcelona Hotel, LLC v. Nova
Cas. Co., 57 So. 3d 228, 231 (Fla. 3d DCA 2011) (internal quotation
marks and citation omitted); see also Gov’t Emps. Ins. Co. v. Macedo,
228 So. 3d 1111, 1113 (Fla. 2017).

Turning to legal and non-legal dictionaries, the term disinterested
is defined as “not having the mind or feelings engaged,” “no longer
interested,” and “free from selfish motive or interest.” Disinterested,
Merriam-Webster’s Collegiate Dictionary 358 (11th ed. 2003). The
American Heritage Dictionary of the English Language defines
disinterested as “[f]ree of bias and self-interest; impartial,” and, in a
usage note, elaborates that “[t]raditionally, disinterested can only
mean ‘having no stake in an outcome[.]’ . . .” Disinterested, The
American Heritage Dictionary of the English Language 518 (5th ed.
2016) (emphasis removed).

Similarly, Garner’s Modern English Usage explains that “[a]
disinterested observer is not merely ‘impartial’ but has nothing to gain

from taking a stand on the issue in question.” Bryan A. Garner,
Garner’s Modern English Usage 290 (4th ed. 2016). That matches the
meaning in legal dictionaries, which define disinterested as “not
having a pecuniary interest in the matter at hand.” Disinterested,
Black’s Law Dictionary (11th ed. 2019).

These sources are clear that the plain and ordinary meaning of
disinterested includes free of self-interest or pecuniary interest. When
an appraiser has a direct financial interest in the outcome of the
appraisal, the appraiser is not disinterested.

Valenti, 285 So. 3d at 960-961. Judge Kuntz then turned his attention
to Rios and Galvis:

In addition to the policy’s plain meaning, opinions analyzing the
ability of a person to serve as a disinterested appraiser support my
conclusion that a person entitled to a percentage of any recovery is not
disinterested.

Although “appraisers do not violate their commitment [to the
process] by acting as advocates for their respective selecting parties,”
appraisers “should be in a position to act fairly and be free from
suspicion or unknown interest.” Cent. Life Ins. Co. v. Aetna Cas. &
Sur. Co., 466 N.W.2d 257, 261 (Iowa 1991). In Central Life Insurance
Co., the Iowa Supreme Court held that “[d]ue to the contingent fee
arrangement, Central’s appraiser was interested because he had a
direct financial interest in the dispute.” Id.

In reaching a contrary conclusion, the circuit court in this case cited
two decisions from the Third District: Rios v. Tri-State Insurance Co.,
714 So. 2d 547 (Fla. 3d DCA 1998), and a one-paragraph decision,
Galvis v. Allstate Insurance Co., 721 So. 2d 421 (Fla. 3d DCA 1998).
In Rios, the insurance policy required the selection of a “competent,
independent appraiser.” 714 So. 2d at 548 (emphasis removed). The
threshold question before the court was “how to interpret the term
‘independent appraiser’ as used in the insurance policy.” Id. at 549.
Turning to the dictionary definition of “independent,” the court
concluded that “independent appraiser” meant “that a party cannot
appoint himself, herself, or *962 itself, . . . nor can a party appoint the
party’s employee.” Id. (internal citation omitted).

There, like in this case, the insurer asked the court to conclude that
an appraiser “whose pay is based, in whole or in part, on a contingent
fee percentage of the award” cannot be independent. Id. The Third
District declined to do so, relying on the then-current version of the
Code of Ethics for Arbitrators in Commercial Disputes, “promulgated
jointly” by the American Arbitration Association and American Bar
Association. Id. at 550. The court concluded the Code of Ethics
required disclosure of an interest in the outcome and held that an
appraiser was not impartial if the interest was properly disclosed. Id.

In Galvis, the Third District cited Rios and concluded an appraiser
is not disinterested simply because of a contingency-fee agreement.
721 So. 2d at 421. That decision provided little analysis and failed to
explain why a change in the wording of the policy to require a
“competent and disinterested appraiser” was irrelevant to the conclu-
sion. But in a later case, Judge Cope, the author of the Rios opinion,
stated that if an insurer wants neutral appraisers, the insurer should
amend the policy language. Citizens Prop. Ins. Corp. v. M.A. & F.H.
Props., Ltd., 948 So. 2d 1017, 1021 (Fla. 3d DCA 2007) (Cope, C.J.,
concurring). Judge Cope was correct, and it seems amending the
policy language is what the insurer did here. The policy language
should resolve this issue and, in this case, the policy requires a
disinterested appraiser.

Regardless, “Rios was largely premised on the then-existing
version” of the arbitrators’ Code of Ethics. Shores at Coco Plum
Condo. Ass’n v. Westchester Surplus Lines Ins. Co., No. 18-23910-
Civ-COOKE/GOODMAN, 2019 WL 2223172, at *2 (S.D. Fla. Apr.
29, 2019) (citing Branco, 148 So. 3d at 495). Since Rios, the Florida
Supreme Court has held that appraisal is not arbitration and that “the
formal procedures of the Arbitration Code” do not govern an ap-
praisal. Suarez, 833 So. 2d at 766.
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I believe the Rios and Galvis decisions are distinguishable based
on their reliance on the arbitration code. If they are not distinguishable,
I believe they were incorrectly decided.

Id. at 961-62.
Federal case law also supports State Farm’s position. In Verneus v.

Axis Surplus Ins. Co., No. 16-21863-CIV, 2018 WL 3417905, at *1
(S.D. Fla. July 13, 2018), a court order required both parties to select
“competent and impartial” appraisers. The insured selected her public
adjuster, who had originally inspected the loss and submitted his
estimate to the insurer. The federal district court agreed with the
insurance company’s position that the public adjuster was not
impartial. The court stated:

Boaziz is the appraiser who already examined the property and
prepared the demand for payment for Verneus. He is the one who
submitted Verneus’s scope of loss to the defendant insurer, Axis. So
he has an interest to protect. As a professional who presumably values
his reputation, Boaziz is unlikely to reach a conclusion as an appraiser
that is significantly different from the work product he already
produced.

Id. at *6.
Thereafter, when the magistrate judge in Verneus, disqualified the

insured’s public adjuster by finding he was not “disinterested,” the
insured went ahead and named her expert witness as her “disinter-
ested” appraiser. Id. at *1. The magistrate also disqualified this
appraiser, as well, as not “disinterested.” The Court stated:

In this case, as a paid expert for Verneus, Brizuela [the expert witness]
has already taken a position about the cause of the damages and the
scope of the damages. If chosen as the appraiser, then Brizuela would
be tasked with doing so again—but, this time, he would also [be]
wearing the hat of an impartial appraiser, rather than one of a party-
retained expert. Yet he is unlikely to adopt a different opinion merely
because he is now appointed as an appraiser. To the contrary, it seems
likely that he would want to maintain his earlier opinion, especially
because experts rely in significant part on their reputations, reliability,
and consistency.

Verneus v. Axis Surplus Ins. Co., No. 16-21863-CIV, 2018 WL
44150933, at *3 (S.D. Fla. Aug. 29, 2018).

Similarly, in the case before us, Mr. Debernardi has previously
inspected the loss, and he was the person who prepared the written
estimate of damages the insureds used to file their claim. It is hard to
imagine that Mr. Debernardi is going to reach an amount of loss
different from the initial $88,56.41 estimate he already reached. See
also Landmark Am. Ins. Co. v. H. Anton Richardt, DDS, PA, No.
2018-CV-600-FtM-29UAM, 2019 WL 2462865 at *1 (M.D. Fla.
June 13, 2019); The Shores at Coco Plum Condo. Ass’n, Inc. v.
Westchester Surplus Lines Ins. Co., No. 18-23910-CIV, 2019 WL
2223172 at *1 (S.D. Fla. Apr. 29, 2019).

For all of these reasons, I believe that had this case come to us on
direct appeal from a final judgment in the trial court on an insurance
cause of action or on a declaratory judgment, our decision would
likely have been different. I agree with the majority’s decision to deny
the petition, and in the interest of uniformity of decisions in the Florida
appellate courts, with the decision to certify a question of great public
importance.
))))))))))))))))))

1Respondents also sought clarification and rehearing en banc. In light of our
withdrawal of the previous opinion, and substituting the instant opinion in its place,
those motions are denied as moot. This opinion will not be final until disposition of any
timely post-opinion motions.

 2The April 9, 2019 transcript of the trial court’s hearing on the Sanders Motion to
Lift Stay and Compel Compliance with the Court Order does not indicate that the trial
court relied on Rios or Galvis, nor did State Farm argue to the trial court that these two
cases were distinguishable from the case at hand.

3An additional description of the term “disinterested” is provided as follows:
[A] person may be described as “disinterested” when he or she is “[f]ree from bias,

prejudice, or partiality; not having a pecuniary interest.” Black’s Law Dictionary
536 (9th ed. 2009). It follows that a “disinterested witness”—as the term is used in
section 733.207—refers to a person “who has no private interest in the matter at
issue.” Black’s Law Dictionary 1740 (9th ed. 2009). To put it differently, a
“disinterested witness” has no stake in the outcome of the matter in which he or she
offers evidence. See The American Heritage Dictionary of the English Language
519, usage note (4th ed. 2000) (“In traditional usage, disinterested can only mean
‘having no stake in an outcome,’. . . .”).

Smith v. DeParry, 86 So. 3d 1228, 1235 (Fla. 2d DCA 2012).

*        *        *

Dependent children—It was improper to require mother of dependent
children to submit to substance abuse evaluation in absence of showing
of good cause—Unsubstantiated allegations in shelter and dependency
petitions are insufficient to establish good cause

L.C., The Mother, Appellant, v. DEPARTMENT OF CHILDREN AND FAMILIES,
et al., Appellees. 3rd District. Case No. 3D19-1786. L.T. Case No. 19-15114AC. April
15, 2020. An Appeal from the Circuit Court for Miami-Dade County, Vivianne Del
Rio, Judge. Counsel: Eugene F. Zenobi, Criminal Conflict and Civil Regional Counsel,
Third Region, and Kevin Coyle Colbert, Assistant Regional Counsel, for appellant.
Karla Perkins, for appellee Department of Children and Families; Thomasina F. Moore,
Statewide Director of Appeals, and Laura J. Lee, Senior Attorney (Tallahassee);
Holland & Knight LLP, and Jamie Billotte Moses, B.C.S. (Orlando), for appellee
Guardian ad Litem.

(Before LOGUE, LINDSEY, and GORDO, JJ.)

(LOGUE, J.) L.C. (the “Mother”) appeals the portions of an Order of
Disposition, approval of a Case Plan, and Notice of Hearing that
requires her to submit to a substance abuse evaluation. Because good
cause for the substance abuse evaluation is absent from this record, we
reverse for an evidentiary hearing on this point as the Mother requests.

BACKGROUND
The Department of Children and Families filed a Dependency

Shelter Petition, requesting an order for shelter of the Mother’s three
minor children, R.C. (age 15), Ry.C. (age 12), and J.B. (age 8). Both
R.C. and Ry.C. have developmental disabilities.

Among other things, the Shelter Petition requested that the Mother
undergo a substance abuse evaluation pursuant to section 39.407(15),
Florida Statutes. The request was based on the Department’s unsworn
affidavit that alleged the Mother suffered from substance abuse. The
affidavit explicitly noted that the allegation was “Not Substantiated.”
Without further elaboration, the affidavit alleged that the Mother had
a history of substance abuse, had been found “passed out” on a prior
occasion, and refused testing in the past.

On May 14, 2019, the trial court entered an order in which it found
probable cause to shelter the three children and awarded L.C.
supervised visitation twice a week. The Mother subsequently
complied with three court ordered drug tests which proved negative.

Two weeks after the Shelter Order was entered, the Department
filed a Verified Petition for Dependency (the “Dependency Petition”).
The Dependency Petition alleged that the Mother failed to provide
stable housing, had medically neglected the children, and had abused
illicit substances, which impacted her ability to care for her children.

On August 2, 2019, the trial court entered an order of adjudication
based on the Mother’s consent to failure to provide stable housing and
medical neglect. Specifically, the Mother consented to the findings in
the Adjudication Order that the “children are dependent pursuant to
Section 39.01(15)(a) and (f) and 39.01(50) in that the Mother failed to
provide stable housing for the Children and did not comply with non-
judicial intervention. The Children, R.(C.) and Ry.(C.) have medical
needs that were not properly taken care of while in the Mother’s care.
These actions place the children at risk of harm.” The Mother did not
admit or consent to the substance abuse allegations, and entry of the
Adjudication Order was not based on those allegations.

On August 12, 2019, the Department submitted its Case Plan. One
of the tasks required for reunification included that the Mother submit
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to a substance abuse evaluation. During the Case Plan hearing, the
Mother requested an evidentiary hearing to determine whether good
cause had been shown. That same day, and without conducting an
evidentiary hearing, trial court approved the case plan and entered the
Disposition Order.

This appeal followed.

STANDARD OF REVIEW
We review an order granting or denying an evaluation for abuse of

discretion. E.P.V. v. Dept. of Children & Families, 278 So. 3d 749,
750 (Fla. 3d DCA 2019). “A court’s final ruling of dependency is a
mixed question of law and fact and will be sustained on review if the
court applied the correct law and its ruling is supported by competent
substantial evidence in the record.” M.F. v. Dep’t. of Children &
Families, 770 So. 2d 1189, 1192 (Fla. 2000) (citing In re Adoption of
Baby E.A.W., 658 So. 2d 961, 967 (Fla. 1995)); see also L.M. v. Dep’t.
of Children & Family Svcs., 963 So. 2d 871 (Fla. 3d DCA 2007).

ANALYSIS
Section 39.407(16), Florida Statutes, governs whether a person in

the Mother’s circumstances may be ordered to submit to a substance
abuse examination. It requires a showing of good cause before an
order to compel a substance abuse evaluation may be entered:

At any time after a shelter petition or petition for dependency is filed,
the court may order a person who has custody or is requesting custody
of the child to submit to a substance abuse assessment or evaluation.
The assessment or evaluation must be administered by a qualified
professional, as defined in s. 397.311. The order may be made only
upon good cause shown. This subsection does not authorize place-
ment of a child with a person seeking custody, other than the parent or
legal custodian, who requires substance abuse treatment.

§ 39.407 (16), Fla. Stat. (emphases added).
Florida Rule of Juvenile Procedure 8.250(b) also addresses the

examination, evaluation, and treatment of a person in the Mother’s
circumstances. It also requires a showing of good cause before an
order is entered that requires a substance abuse evaluation:

At any time after the filing of a shelter, dependency, or termination of
parental rights petition, or after an adjudication of dependency or a
finding of dependency when adjudication is withheld, when the
mental or physical condition, including the blood group, of a parent,
legal custodian, or other person who has custody or is requesting
custody of a child is in controversy, any party may request the court to
order the person to submit to a physical or mental examination or a
substance abuse evaluation or assessment by a qualified professional.
The order may be made only on good cause shown and after notice to
the person to be examined and to all parties and shall specify the time,
place, manner, conditions, and scope of the examination and the
person or persons by whom it is to be made. The person whose
examination is sought may, after receiving notice of the request for an
examination, request a hearing seeking to quash the request. The court
may, on its own motion, order a parent, legal custodian, or other
person who has custody or is requesting custody to undergo such
evaluation, treatment, or counseling activities as authorized by law.

(Emphases added).
“Courts are duty-bound to ensure that their dependency orders

reflect only facts proved by competent, substantial evidence presented
at the dependency hearing, and no more.” M.P. v. Dep’t of Children
& Families, 159 So. 3d 341, 343 (Fla. 4th DCA 2015) (quoting In re
C.Z. v. Department of Children and Family Services, 106 So. 3d 976,
979 (Fla. 2d DCA 2013)). Further, a case plan must contain a
“description of the identified problem being addressed,” and before
accepting a case plan the court must consider “[w]hether the plan is
meaningful and designed to address facts and circumstances upon
which the court based the finding of dependency in involuntary

placements.” M.P., 159 So. 3d at 343; see §§ 39.6011(2)(a) &
39.603(1)(f), Fla. Stat.

On this record, the only reference to the Mother’s alleged sub-
stance abuse is found in the allegations set forth in the Shelter and
Dependency Petitions. The Department acknowledged those
allegations were unsubstantiated. The Mother’s admitted failure to
provide stable housing and properly address a child’s medical needs
is certainly evidence that the children were placed at risk of harm.
However, it does not necessarily follow that the harm flowed from
substance abuse. This is particularly true given the Mother submitted
to three drug tests while this matter was pending, and the tests proved
negative. Moreover, the Mother did not consent to or admit that she
suffered from substance abuse. To the contrary, she challenged that
issue and requested an evidentiary hearing to determine whether good
cause existed. Without the requisite showing of good cause required
to compel a substance abuse evaluation, the Disposition Order and the
Case Plan do not meaningfully address the facts and circumstances
upon which the court based the finding of dependency.

Our decision in this regard is consistent with our earlier decision in
E.P.V. There, E.P.V.’s own admissions in her consent plea supplied
good cause to support a mental health evaluation. Even though she did
not expressly agree that she suffered from mental health issues, she
admitted that she:

leaves the seven-year-old child home alone for hours, drinks every
night and takes the Child with her to the homes of adult men where she
then becomes drunk. . . . [and] on one such occasion she fell asleep
with a man while other drunk men started to touch the Child every-
where and the Child, frightened and scared, fled the home alone after
11 p.m. to call her stepfather for help.

E.P.V., 278 So. 3d at 750, 751. We held these facts, along with the
Mother’s “admission in the plea agreement that she lacks impulse
control” which directly touched on the issue of mental health,
established the required showing of good cause. Id. No such evidence
or admission is present in this case.

We also decline to accept the Department’s argument that the
allegations in the Dependency Petition, alone, were enough to
establish good cause. While unsubstantiated and conclusory allega-
tions may have been sufficient to provide probable cause for the trial
court to enter the Shelter Order, see § 39.402, Fla. Stat., they are not
competent, substantial evidence of, and therefore, cannot rise to the
level of good cause that must be shown before a court may order a
person to submit to a substance abuse evaluation as part of an order of
disposition and case plan. § 39.407(16), Fla. Stat.; see Fla. R. Juv. P.
8.250(b).

CONCLUSION
We reverse the portion of the Order of Disposition regarding the

Mother’s substance abuse and remand for an evidentiary hearing to
determine whether good cause exists to require the Mother to submit
to a substance abuse examination. The Case Plan and Notice of
Hearing shall be modified accordingly.

*        *        *

Injunctions—Repeat violence—Testimony that respondents attacked
petitioner both inside club, and again outside in the courtyard some ten
to sixty minutes later, provided competent, substantial evidence to
support finding that respondents committed two incidents of violence
directed at petitioner within six months of filing of petition

DAVID YEHEZKEL and ERIK YEHEZKEL, Appellants, v. YIGIT ARAL, Appellee.
3rd District. Case Nos. 3D18-939 & 3D18-936. L.T. Case Nos. 18-7050 & 18-7046.
April 15, 2020. Appeals from the Circuit Court for Miami-Dade County, Linda Singer
Stein, Judge. Counsel: Scott W. Sakin, P.A., and Scott W. Sakin (Fort Lauderdale), for
appellants. Yigit Aral, in proper person.

(Before LINDSEY, MILLER and LOBREE, JJ.)
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(LOBREE, J.) In this consolidated case, Erik and David Yehezkel (the
“brothers” or “Yehezkels”) appeal the issuance of permanent
injunctions for protection against repeat violence against them,
contending that the record failed to demonstrate that either of them
committed two incidents of violence against Yigit Aral (“Aral”), as
required under section 748.046, Florida Statutes (2018).1 We disagree
and affirm.

The Petitions
Aral filed a separate petition for injunctive relief against each

brother based on the same set of allegations. His petitions alleged that
initially Aral and the Yehezkels were friends, but their relationship
soured. On January 20, 2018, the Yehezkels sent Aral pictures of his
intoxicated ex-girlfriend on their boat, which Aral believed was
designed to provoke him into a physical altercation. After Aral
forwarded the pictures to the Yehezkels’ girlfriends, the brothers
began threatening him via text messages, videos, and phone calls, and
also went to look for him to the gym where he used to exercise. The
petitions alleged that on January 25, 2018, Aral was “accosted” by the
Yehezkels at the gym while exercising, and he had to flee from them
through the back door of the gym. The petitions further alleged that on
March 18, 2018, the Yehezkels attacked Aral inside a club in Miami
Beach, and, when he tried to leave the club after the fight was
interrupted by a bouncer, they followed him outside and assaulted him
again in a courtyard. Later that night, he allegedly received a phone
call from the Yehezkels, threatening him to mark their words that he
was “f**** dead.” The following day, Aral filed a police report. He
also sought medical attention for injuries that he sustained as result of
the attacks. Aral finally asserted that the Yehezkels’ repeated threats
and aggression caused him to be in fear for his safety. Based on the
allegations, the trial court issued temporary injunctions for protection
against repeat violence against the Yehezkels and later conducted a
joint adversarial hearing.

Hearing
At the outset of the hearing, Aral confirmed under oath the veracity

of his allegations in the petitions as to each brother. Testimony and
evidence adduced established that on January 20th, the Yehezkels and
several others, including Aral’s ex-girlfriend and the Yehezkels’
friends who testified on their behalves, spent their day hanging out on
the Yehezkels’ boat. While on the boat, the Yehezkels sent Aral a
picture of his ex-girlfriend lying in bed with them from David’s
phone. The brothers and Aral’s ex-girlfriend also made and sent Aral
a short, sexually provocative video, which was introduced and played
for the court.

Aral became angry and started sending the Yehezkels threatening
text messages, telling them, among other things, that “[they] really
crossed [the line],” and that he was going to “f*** all of [them] up.”
He went to the Miami Beach marina to wait for the Yehezkels’ boat to
return, so he could talk to them. Aral denied that he also went there to
fight them. In contrast, the Yehezkels’ friends testified that upon their
return to the marina, Aral began threatening the brothers and wanted
to fight them, so security had to escort the Yehezkels off the premises.
Aral further asserted that five days after the marina incident, the
Yehezkels and three friends came to his gym to “accost” him.
However, at the hearing Aral provided no detail as to what happened
there.2

Aral next encountered the Yehezkels on March 18th, at Wall
(“W”), a Miami Beach night club. Aral claimed that he tried to
distance himself from the Yehezkels, but David would not leave him
alone and threw ice at him. After being struck with ice in his head and
face three or four times, Aral approached the table where the
Yehezkels and their friends were sitting and said that he would be
outside if they wanted to talk. The Yehezkels and their friends agreed.

On the way outside, however, they all got into a fight. While in his
petitions, Aral asserted that this fight was eventually broken up by a
bouncer, at the hearing, he testified that two friends helped him to
separate it. By contrast, none of the Yehezkels’ three friends saw
David throw ice at Aral. Instead, they all testified that Aral approached
David as they were leaving the club, struck him with a bottle above his
right eye, and jumped on him while he was bleeding. They testified
that Aral left the club after security stopped the fight and called the
police.

Aral testified differently. He explained that after the fight inside
was broken up, the brothers were asked to leave the hotel, and he
waited an hour before he left. Then, the brothers and their friends
attacked him again in the courtyard outside.3 Aral testified that David
attacked him first, and then Erik started hitting him. Aral also said that
he was kicked in the face and back of his head. Aral related that
thereafter, he called the police and waited for them to arrive for about
an hour, but they never did.4 Photos were introduced that were taken
the next day at Mount Sinai Medical Center of Aral’s bloody eyes,
bruises, and what he described as a shoe print.

Finally, Aral played a threatening phone message that he said he
received from David’s phone at 3:26 a.m. after the fights, in which
David said, “Hey buddy, mark my words, you are f****** dead.” At
the conclusion of the hearing, the trial court entered permanent
injunctions against repeat violence against both Yehezkels for two
years. The court found that the testimony of the Yehezkels’ friends
was not credible and believed that they were just covering for the
brothers.

Analysis
The Yehezkels correctly maintain that an injunction against repeat

violence must be based upon two separate incidents of violence. See
§ 784.046(1)(b), Fla. Stat. “A finding of only one incident of violence
does not constitute ‘repeat violence’ under section 784.046.”
Gasilovsky v. Ben-Shimol, 979 So. 2d 1179, 1180 (Fla. 3d DCA
2008). We review an order granting an injunction against repeat
violence “to determine whether each alleged act of violence is
founded upon competent, substantial evidence.” Shocki, 994 So. 2d
at 1132; see also Smith v. Melcher, 975 So. 2d 500, 502 (Fla. 2d DCA
2007) (“To support an injunction against repeat violence, each
incident of violence must be proven by competent, substantial
evidence.”).

Here, contrary to the Yehezkels’ contentions, Aral’s allegations in
the petitions and testimony at the adversarial hearing were sufficient
to establish two separate incidents of violence as required by section
784.046(1)(b). As the Yehezkels concede, the March 18th incident
concerning the fight at W constituted a qualifying incident of violence
under the statute. However, a careful review of the record revealed
that the evidence was sufficient to establish that more than one fight
occurred between Aral and the Yehezkels that night, which were
separated by both time and location.

Generally, multiple acts stemming from a single violent incident
do not qualify as “repeat violence” under the statute if they are not
separated by time or distance. See Levy v. Jacobs, 69 So. 3d 403, 405
(Fla. 4th DCA 2011). Rather, such acts constitute only “a single
continuous incident of violence.” Id. at 405-06. By contrast, where the
two acts are sufficiently separated by time or distance, they may
constitute separate incidents of violence supporting an injunction for
protection against repeat violence. See id. at 406 (holding that
respondent’s attacks on petitioner were two separate incidents of
violence, where first incident occurred outside lobby, second incident
occurred inside lobby, and temporal break between incidents was five
minutes). Thus, Aral’s testimony that the Yehezkels attacked him both
inside the club, and again outside in the courtyard some ten to sixty
minutes later, was competent, substantial evidence to support the trial
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court’s finding that the Yehezkels committed two incidents of
violence directed at Aral within six months of the filing of the
petition.5 Accordingly, the trial court’s judgments are affirmed.
))))))))))))))))))

1The statute provides, in pertinent part:
(1) As used in this section, the term:

(a) “Violence” means any assault, aggravated assault, battery, aggravated
battery, sexual assault, sexual battery, stalking, aggravated stalking, kidnap-
ping, or false imprisonment, or any criminal offense resulting in physical injury
or death, by a person against any other person.
(b) “Repeat violence” means two incidents of violence or stalking committed
by the respondent, one of which must have been within 6 months of the filing
of the petition, which are directed against the petitioner or the petitioner’s
immediate family member.

§ 784.046, Fla. Stat.
2Aral attempted to introduce a police report about what he alleged occurred at the

gym, but the report was not admitted in evidence following a hearsay objection.
3Two of the Yehezkels’ friends partially corroborated Aral’s account, by discussing

the fight that began in the courtyard, within ten to twenty minutes.
4Aral further testified that after the fights at W, he decided to go to One Hotel,

another club located nearby. Aral testified that the Yehezkels and their friends followed
him and attacked him again at One Hotel, which the friends all denied. While this
testimony might constitute another act of violence due to the temporal and geographic
separation of the incidents, this evidence cannot support the issuance of the injunctions
at issue. The brothers objected to consideration of such because nothing that occurred
at One Hotel was alleged in the petitions, and Aral did not seek leave to amend his
allegations. See Fuccio v. Durso, 48 So. 3d 1013, 1014-15 (Fla. 5th DCA 2010)
(evidence that may have supported issuance of injunction for repeat violence did not
support issuance of injunction for domestic violence, where petitioner was not given
notice of alternate claim and issue was not tried by consent); Shocki v. Aresty, 994 So.
2d 1131, 1134 (Fla. 3d DCA 2008) (respondent was entitled to fair notice of charges
and allegations and opportunity to present his own case regarding them).

5As such, we need not reach the Yehezkels’ alternative arguments regarding
whether the additional text and telephonic threats and incident at the gym were
sufficient to establish assaults or other incidents of violence.

*        *        *

Torts—Landlord-tenant—Tenant’s action against landlord alleging
negligence and negligent repair and seeking damages for injuries
suffered by tenant when he slipped in apartment’s bathroom after
water backed up in bathtub due to clogged drain—Trial court did not
err in denying defendant landlord’s motion for directed verdict—
Court did not err in denying defendant landlord’s motion for new trial
which alleged that verdict for plaintiff was against manifest weight of
evidence

THE GRAHAM COMPANIES, etc., Appellant, v. JASON AMADO, Appellee. 3rd
District. Case No. 3D19-48. L.T. Case No. 14-22236. April 15, 2020. An Appeal from
the Circuit Court for Miami-Dade County, Rodney Smith, Judge. Counsel: Chartwell
Law, and Mitchell L. Lundeen, Marcus G. Mahfood and Anaeli C. Petisco-Rojas, for
appellant. The Law Offices of Robert Parks, P.L. and Gabriel A. Garay; Philip D.
Parrish, P.A., and Philip D. Parrish, for appellee.

(Before SALTER, HENDON, and LOBREE, JJ.)

(HENDON, J.) The Graham Companies, d/b/a St. Tropez Apartments
(“Graham”) appeals from an adverse final judgment in favor of Jason
Amado (“Amado”). We affirm.

Amado’s amended complaint against Graham alleged two counts
for negligence and negligent repair, seeking damages for injuries that
occurred when he slipped in the apartment’s bathtub. The record on
appeal indicates that prior to Amado moving into the unit, Graham,
the owner, had the unit inspected by its maintenance team. No defects
or problems with the plumbing were discovered at that time. A week
after moving in, Amado’s wife sent Graham a detailed checklist of
items to be addressed, one of which indicated that the bathtub was
draining slowly. Graham sent a maintenance person to address that
item, who afterward noted that the bathtub drains were draining
properly. During the trial, Amado and his wife testified that they did
not notice any drainage problem in the tub after the initial service call
until Amado slipped a month later. Amado testified that while
showering, the water failed to drain properly and rose up over his feet.

When he reached for his towel, he slipped and hit his back against the
porcelain soap dish, which broke off, impaling him on the jagged
porcelain. Amado sustained a deep cut requiring thirty stitches, a
hospital stay and subsequent therapy. After the incident, Graham
called in a professional plumber who noted that the drain was
functioning properly. The drain has not clogged since then, four years
on.

Graham raises two issues in this appeal. First, did the trial court err
when it denied Graham’s motion for a directed verdict at trial?
Second, did the trial court err by failing to grant Graham’s motion for
a new trial because the jury verdict was allegedly against the manifest
weight of the evidence? We answer both in the negative.

Graham’s motion for directed verdict
The denial of a directed verdict is reviewed de novo, viewing all

evidence adduced at trial and every reasonable inference from that
evidence in the light most favorable to the non-moving party. Int’l
Sec. Mgmt. Grp., Inc. v. Rolland, 271 So. 3d 33, 44 (Fla. 3d DCA
2018) (citing Northrop Grumman Sys. Corp. v. Britt, 241 So. 3d 208,
213 (Fla. 3d DCA 2017)). When determining the propriety of granting
a directed verdict, an appellate court must determine whether the facts,
when viewed in the light most favorable to the non-moving party,
provided a prima facie case in support of its cause(s) of action. See
Lipsig v. Ramlawi, 760 So. 2d 170, 175 (Fla. 3d DCA 2000) (citing
Houghton v. Bond, 680 So. 2d 514, 522 (Fla. 1st DCA 1996))
(holding that “[a] motion for directed verdict should not be granted
unless the trial court, after viewing the evidence in the light most
favorable to the non-moving party, determines that no reasonable jury
could render a verdict for the non-moving party”); see also Woods v.
Winn Dixie Stores, Inc., 621 So. 2d 710, 711 (Fla. 3d DCA 1993).

Viewing the record on appeal and evidence presented below in the
light most favorable to Amado, the non-moving party, we conclude
the trial court correctly denied Graham’s motion for a directed verdict. 
In the context of a landlord/tenant relationship, after a tenant takes
possession of a residential dwelling unit, a landlord has a continuing
statutory duty to maintain the common areas in a safe condition and to
repair dangerous, defective conditions upon notice of their existence,
unless otherwise agreed to by the tenant. See § 83.51(2)(a) 3., Fla.
Stat. (2013).1

With that in mind, the issues to be resolved by the trier of fact
included whether Graham breached this statute by failing to clear the
drains properly; whether the injuries suffered by Amado are the type
that this statute was intended to prevent; and whether Graham’s
alleged breach of the statute was the proximate cause of Amado’s
injuries. Smith v. Grove Apartments, LLC, 976 So. 2d 582, 586 (Fla.
3d DCA 2007); Bosket v. Broward Cty. Hous. Auth., 676 So. 2d 72, 74
(Fla. 4th DCA 1996) (holding whether appellee breached these duties
of reasonable care was for the jury to decide). The Florida Supreme
Court has stated that proximate causation is established “if prudent
human foresight would lead one to expect that similar harm is likely
to be substantially caused by the specific act or omission in ques-
tion. . . . However, it is immaterial that the defendant could not foresee
the precise manner in which the injury occurred or its exact extent.”
McCain v. Fla. Power Corp., 593 So. 2d 500, 503 (Fla. 1992) (citation
omitted) (emphasis added). Additionally, proximate causation does
not require an injury to result directly from the tortfeasor’s act or
omission. Rather, proximate causation exists where the injury “results
as a consequence so natural and ordinary as to be regarded as proba-
ble.” Bosket, 676 So. 2d at 74 (citing Bennett M. Lifter, Inc., 480 So.
2d at 1339-40). “[W]here reasonable persons could differ as to
whether the facts establish proximate causation—i.e., whether the
specific injury was genuinely foreseeable or merely an improbable
freak—then the resolution of the issue must be left to the fact-finder.
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The judge is free to take this matter from the fact-finder only where the
facts are unequivocal, such as where the evidence supports no more
than a single reasonable inference.” McCain, 593 So. 2d at 504
(citations omitted).

Further, in Pearce v. Deschesne, 932 So. 2d 640, 642 (Fla. 4th
DCA 2006), the court held that the trial court erred by granting a
directed verdict for the appellee landlord,

From the evidence produced during appellant’s case, reasonable
persons could differ in deciding whether it was foreseeable that a fire
and resulting injuries were likely to be substantially caused by
appellee’s failure to provide readable stove knobs and properly
maintain the fire extinguisher. Although the failure to replace the
knobs and/or maintain the fire extinguisher may not have directly
caused the fire and appellant’s injuries, a jury could reasonably
conclude that the fire and resulting injuries were a foreseeable and
probable consequence of the failure to replace the unreadable knobs
and/or maintain the fire extinguisher. Therefore, the jury should
have been permitted to decide this question.

(emphasis supplied).
In negligence cases, motions for directed verdict should be treated

with special caution because it is the function of the jury to weigh and
evaluate the evidence. See Jacobs v. Westgate, 766 So. 2d 1175, 1179
(Fla. 3d DCA 2000); Pascale v. Fed. Express Corp., 656 So. 2d 1351,
1353 (Fla. 4th DCA 1995). It is only where reasonable persons can
come to but one possible conclusion that issues of negligence become
questions of law that should not be submitted to the jury. Blake v. Hi
Lu Corp., 781 So. 2d 1122, 1123-24 (Fla. 3d DCA 2001); see also
Petroleum Carrier Corp. v. Gates, 330 So. 2d 751, 752 (Fla. 1st DCA
1976) (“Because of the very nature of the comparative negligence
doctrine, situations in which directed verdicts will be appropriate will
occur with even less frequency, particularly in cases where the
plaintiff’s own negligence is in issue. We do not here express an
opinion as to whether a directed verdict should ever be granted where
the negligence of both parties is at issue. We do, however, believe that
such cases will be extremely rare.”); Howell v. Winkle, 866 So. 2d 192,
195 (Fla. 1st DCA 2004) (holding that when “there is evidence
supporting an inference of comparative fault on the part of the
plaintiff, issue of comparative negligence should be submitted to
jury”).

Graham cites to Cooper Hotel Servs., Inc. v. MacFarland, 662 So.
2d 710, 713 (Fla. 2d DCA 1995), a case that is very similar to
Amado’s in every aspect but one. In MacFarland, MacFarland
showed only that she safely stepped into the tub while the water was
running, washed the front of her body, and fell upon turning around.
Viewed in the light most favorable to her, such evidence shows only
that at some point during the course of her shower, the tub became
slippery. The evidence, however, did not establish why it became
slippery. In Amado’s case, the facts indicate that the tub became
slippery because the soapy water backed up from the clogged drain.

Whether Graham negligently repaired the drainage problem
initially such that a backup later occurred was an issue properly sent
to the jury. The facts show that the drain did clog once again, unfortu-
nately while Amado was bathing. Reasonable people could differ
whether there was sufficient notice and negligent repair, and thus any
subsequent connection between the clogged drain and the incident. In
this case, the trial court correctly denied Graham’s motion for a
directed verdict and put these matters to the jury.

Graham’s motion for new trial
Our standard of review on denial of a motion for new trial is

whether the trial court abused its discretion. If a review of the record
establishes that conflicting evidence was presented at trial, an
appellate court cannot conclude that a trial court abused its discretion

in denying the motion. 50 State Sec. Serv., Inc. v. Giangrandi, 132 So.
3d 1128, 1133 (Fla. 3d DCA 2013); see also Brown v. Estate of
Stuckey, 749 So. 2d 490 (Fla. 1999). In Brown, the Supreme Court
articulated the following test for determining whether the trial court
abused its discretion:

[A]n appellate court must recognize the broad discretionary authority
of the trial judge and apply the reasonableness test to determine
whether the trial judge committed an abuse of discretion. If an
appellate court determines that reasonable persons could differ as to
the propriety of the action taken by the trial court, there can be no
finding of an abuse of discretion.

Id. at 497-98.
Graham argues that the verdict was against the manifest weight of

the evidence. As instructed by Giangrandi, a motion for new trial
based on the claim that a jury verdict is against the manifest weight of
the evidence is somewhat unique, in that the trial court is not limited
to merely reviewing the record to determine if the verdict is supported
by competent, substantial evidence. Instead, the trial court must
consider its contact with the trial and its “observation of the behavior
of those upon whose testimony the finding of fact must be based.”
Giangrandi, 132 So. 3d at 1133. In this regard, the trial judge has
“broad discretion” to engage in some limited reweighing of the
evidence to determine if the verdict was so contrary to the weight of
the evidence that it constituted a “miscarriage of justice” or “unjust
verdict.” Id. The rationale for the trial court’s discretion in this regard
is that it supplies “the only check against a jury that has reached an
unjust decision on the facts.” In doing so, however, “[t]he role of the
trial judge is not to substitute his or her own verdict for that of the jury,
but to avoid what, in the judge’s trained and experienced judgment, is
an unjust verdict.” Id.

However, when an appellate court reviews the denial of a motion
for a new trial, it cannot engage in any reweighing of the evidence. In
other words, an appellate court reviewing the denial of a motion for
new trial is not reviewing whether or not the verdict was against the
manifest weight of the evidence. It is, instead, reviewing only whether
the trial court abused its discretion in denying a new trial. Id. (citations
omitted); see Dewitt v. Maruhachi Ceramics of Am., Inc., 770 So. 2d
709, 711 (Fla. 5th DCA 2000) (finding that “evidence must be clear
and obvious, and not conflicting” in order for appellate court to
determine that trial court abused its discretion in denying a new trial);
Rosario-Paredes v. J.C. Wrecker Serv., 975 So. 2d 1205, 1207 (Fla.
5th DCA 2008) (“Reversal of a jury verdict is appropriate only in the
absence of conflicting evidence, when there is no rational basis in the
evidence to support the verdict.”).

Applying this standard, we conclude the trial court did not abuse its
discretion by denying Graham’s motion for new trial. There was
enough evidence to put the negligence issue and comparative
negligence issue to the jury. When apportionment of fault between the
plaintiff and a defendant under comparative negligence is a contested
issue, it is the trier of fact that must do the apportioning, not the judge.
On the record before us, the jury was properly instructed on compara-
tive negligence, and attributed zero liability to Amado. They could
have found that Amado did not take any precautions to skid-proof the
bathtub and found him comparatively liable, but the jury did not, and
this is not our call.  Graham does not argue that it would have intro-
duced any new evidence that could or would alter the outcome of a
new trial. No party has argued that the jury was not properly instructed
on the elements of negligence and comparative negligence. “If
reasonable people could differ as to the propriety of the court’s ruling,
then the abuse of discretion standard has not been met.” Canakaris v.
Canakaris, 382 So. 2d 1197 (Fla. 1980).

Affirmed.
))))))))))))))))))
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1See Mansur v. Eubanks, 401 So. 2d 1328, 1330 (Fla. 1981). Mansur stands for the
proposition that the owner has a duty “to transfer a reasonably safe dwelling unit to the
tenant [and] . . . to exercise reasonable care to repair dangerous, defective conditions
upon notice of their existence by the tenant,” unless the tenant waived such defects. The
appellate court reversed and remanded, but this was a from a grant of a summary
judgment: in rendering summary judgment the trial court recited that there were no
genuine issues of material fact but did not indicate what principle of law entitled the
defendants to judgment in their favor. Because disputed matters were never litigated
due to the summary judgment, the DCA reversed and remanded for further proceed-
ings.

*        *        *

Appeals—Certiorari—Discovery orders—Dismissal of petition—
Failure to establish irreparable harm

ROBERT OWUSU, JR., Petitioner, v. CITY OF MIAMI, Respondent. 3rd District.
Case No. 3D19-2385. L.T. Case No. 19-19658. Opinion filed April 15, 2020. On
Petition for Writ of Certiorari from the Circuit Court for Miami-Dade County, Maria
de Jesus Santovenia, Judge. Counsel: Pierre Simon, LLC, and Faudlin Pierre (Fort
Lauderdale), for petitioner. Victoria Méndez, City Attorney, and Eric J. Eves, Assistant
City Attorney, for respondent.

(Before EMAS, C.J., and FERNANDEZ, and LINDSEY, JJ.)

(PER CURIAM.) Petitioner seeks certiorari review of the trial court’s
order precluding him from taking a deposition in a public records
case. Because he failed to establish irreparable harm, we need go no
further.

“Certiorari is not a general license for appellate courts to closely
supervise the day-to-day decision making of trial courts.” Stockinger
v. Zeilberger, 152 So. 3d 71, 73 (Fla. 3d DCA 2014). Indeed, “[v]ery
few categories of non-final orders qualify for the use of this extraordi-
nary writ.” Citizens Prop. Ins. Corp. v. San Perdido Ass’n, 104 So. 3d
344, 351-52 (Fla. 2012); see also Damsky v. Univ. of Miami, 152 So.
3d 789, 792 (Fla. 3d DCA 2014) (“Under this high standard, few non-
final orders qualify for the use of a writ of certiorari.”).

To obtain first-tier certiorari relief, the petitioner must demonstrate
“(1) a material injury in the proceedings that cannot be corrected on
appeal (sometimes referred to as irreparable harm); and (2) a departure
from the essential requirements of the law.” Blamey v. Menadier, 283
So. 3d 938, 940 (Fla. 3d DCA 2019) (quoting Nader v. Fla. Dep’t of
Highway Safety & Motor Vehicles, 87 So. 3d 712, 721 (Fla. 2012)).
The existence of “irreparable harm that cannot be remedied on direct
appeal is a condition precedent to invoking a district court’s certiorari
jurisdiction.” Bd. of Trs. of Internal Improvement Tr. Fund v. Am.
Educ. Enterprises, LLC, 99 So. 3d 450, 454-55 (Fla. 2012) (citations
internal quotation marks omitted); see also Rodriguez v. Miami-Dade
County, 117 So. 3d 400, 404 (Fla. 2013) (“Only after irreparable harm
has been established can an appellate court then review whether the
petitioner has also shown a departure from the essential requirements
of law.”).

“[A]n order that denies discovery normally does not rise to the
level of irreparable harm because it can be readily remedied on appeal
. . . .” Damsky, 152 So. 3d at 792; see also Clarke v. Coca-Cola
Refreshments USA, Inc., 282 So. 3d 897, 898-99 (Fla. 3d DCA 2019)
(reversing a protective order from a deposition on direct appeal); Lorei
v. Smith, 464 So. 2d 1330, 1332-33 (Fla. 2d DCA 1985) (resolving a
pretrial discovery dispute in a public records case on direct appeal).
Thus, “orders having the effect of denying discovery are almost
invariably not reviewable by certiorari because of the absence of
irreparable harm.” Damsky, 152 So. 3d at 792 (quoting Neeley v. CW
Roberts Contracting, Inc., 948 So. 2d 844 (Fla. 1st DCA 2007)). Such
is the case here.

Petition for certiorari dismissed.

*        *        *

Insurance—Homeowners—Declaratory judgment—Trial court erred
in dismissing insurer’s complaint seeking declaration of rights and

remedies under election to repair provision of policy and breach of
contract claim that policy terms were anticipatorily repudiated by
insureds, excusing further performance by insurer and allowing
insurer to recover as damages its reasonable costs incurred in prosecut-
ing lawsuit

PEOPLE’S TRUST INSURANCE COMPANY, Appellant, v. GLADYS A. FRANCO,
etc., et al., Appellees. 3rd District. Case No. 3D18-2178. L.T. Case No. 17-22975. April
15, 2020. An Appeal from the Circuit Court for Miami-Dade County, Barbara Areces,
Judge. Counsel: Cole, Scott & Kissane, P.A., and David C. Borucke and Mark D.
Tinker (Tampa); Brett Frankel and Jonathan Sabghir (Deerfield Beach), for appellant.
Mintz Truppman, P.A., and Timothy H. Crutchfield, for appellee Gladys A. Franco.

(Before SALTER, HENDON and LOBREE, JJ.)

(SALTER, J.) People’s Trust Insurance Company (“PTIC”) appeals
a final circuit court order dismissing with prejudice PTIC’s complaint
against its insureds, Gladys Franco and Maximiliano Quesada
(together, the “Insureds”), under a homeowner’s insurance policy.
The underlying case tests the right of PTIC to enforce an “election to
repair” provision in its policy of insurance and the remedies that may
be pursued when the Insureds repudiate that election or otherwise fail
to comply with the policy’s requirements.

We reverse the order and remand the case to the trial court for
further proceedings. Although many of the facts detailed below
regarding the background of the case are uncontroverted, the proce-
dural status of the dismissal and our standard of review require us to
consider the factual allegations of PTIC’s complaint, including facts
gleaned from the attachments to the complaint, as true.

Background and Procedural History
PTIC offered, and the Insureds chose, a homeowner’s insurance

policy (“Policy”) with a premium discount and an endorsement
allowing PTIC the right to have a designated contractor, Rapid
Response Team, LLC™ (the “Contractor”), repair covered damages
to an insured’s home. The “direct repair” concept seems straightfor-
ward, and the form of endorsement has been approved by Florida’s
Department of Insurance. Apparently the devil, in the present case, is
in the details.

The Policy was in effect on January 30, 2017, when the Insureds’
home suffered water damage. Five days later, the Insureds entered into
a one-page agreement with “911Claims,” a Miami-based licensed
public adjuster, whereby the Insureds retained 911Claims to “adjust,
appraise, advise and assist in the settlement” of the water damage at
the Insureds’ home. The agreement included an assignment by the
Insureds of “20% of the whole amount recovered (including recover-
able depreciation and overhead & profit and any extra-contractual or
bad faith damages less deductible).” (Original emphasis). The
agreement defined “recovered” as “any amount that is actually paid by
the insurance carrier or other applicable party/non-party (collectively
‘carrier’) OR any amount which is offered by the carrier.” The
agreement also specified “NO recovery, NO fee to policy holder.”
(Original emphasis). It followed that if the Contractor designated by
PTIC performed the repairs caused by the water damage, 911Claims
would not be entitled to a payment by the Insureds.

On March 3, 2017, 911Claims notified PTIC that it represented the
Insureds and that the loss had occurred. PTIC responded by email that
very day, assigned a claim number, and provided a one-page explana-
tion form, captioned “What to Expect During Your Claim.” On March
9, PTIC’s inspector visited the property to investigate the claim. On
March 20, PTIC sent two separate letters to the Insureds, with a copy
of each also sent to 911Claims. The first letter, two pages and an
attachment, notified the Insureds that they needed to complete and
execute a sworn proof of loss for return to PTIC within 60 days, as
required by the Policy. PTIC’s letter also requested “estimates,
invoices, photographs and documentation related to this claim,” and
informed the Insureds that the failure to comply with the requests
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“may prejudice [PTIC’s] claim investigation and ultimately jeopar-
dize coverage to the extent that coverage exists for this claim.” The
letter provided the name, phone number, address, and email address
of a senior claims adjuster at PTIC and attached the form of proof of
loss to be completed by the Insureds.

On March 20, 2017, the same senior claims adjuster also sent a
longer, six-page letter to the Insureds reflecting PTIC’s decisions after
the March 9 inspection of the damage at the Insureds’ residence. This
letter acknowledged that the claim was covered for damage that was
caused by a pipe leak and “damage associated with tearing out parts
of the building as necessary to access the broken pipe which needs
repair,” but damage to the pipe itself was not covered. The letter
identified the applicable policy provisions and notified the Insureds
that PTIC elected to use the Contractor to repair the Insureds’ property
to its pre-loss condition by making repairs to the covered damages, as
determined “by agreement or submitting the matter to an appraisal
panel as set forth in the policy.”

PTIC included with its March 20 notice of electing its right to
repair an “Estimate and Scope of Repairs” pursuant to the “Preferred
Contractor Endorsement,” and a copy of the endorsement was
attached to the notice. PTIC followed up the March 20 correspon-
dence with requests for compliance by the Insureds and 911Claims in
May and June of 2017, but the completed “Sworn Statement in Proof
of Loss” and other requested information were not forthcoming.

On September 27, 2017, over six months after the Insureds’ claim
was reported to PTIC, the property damage had been inspected by
PTIC’s claims adjuster, and PTIC had elected to have the Contractor
repair the damage (all of which were accomplished in March 2017),
PTIC filed its complaint in the circuit court. Alleging in detail the
sequence of events and policy provisions, the Insureds’ “obstinate and
unjustified refusal and repudiation of [PTIC’s] election-to-repair,”
and the resulting prejudice to PTIC as a result, PTIC sought (1)
declaratory relief as to the parties’ rights and obligations under the
Policy, and (2) a judgment for anticipatory repudiation and breach of
the Policy terms “permanently voiding any further coverage obliga-
tions, and for an award of all reasonable costs incurred in prosecuting
this action,” and any further relief deemed just and proper.

In response, the Insureds moved to dismiss the complaint as legally
insufficient and improper. The trial court heard and granted the
motion to dismiss in April 2018, initially granting leave to amend.
PTIC’s counsel waived amendment so that the legal sufficiency of the
complaint and its attachments could be tested here. The resulting final
order was a dismissal with prejudice, and PTIC’s timely appeal
followed.

Analysis
“When ruling on a motion to dismiss for failure to state a cause of

action, the trial court must ‘treat as true all of the . . . complaint’s well-
pleaded allegations, including those that incorporate attachments, and
to look no further than the . . . complaint and its attachments.’ ” Romo
v. Amedex Ins. Co., 930 So. 2d 643, 648 (Fla. 3d DCA 2006) (quoting
City of Gainesville v. State, Dep’t of Transp., 778 So. 2d 519, 522 (Fla.
1st DCA 2001)). Our standard of review is de novo. Romo, 930 So. 2d
at 647.

Count I plainly states a cause of action for declaratory relief. The
election-to-repair endorsement has been an established option for
various Florida residential insurance policy forms for several years.
The legal features of the endorsement have been analyzed repeatedly
by Florida’s appellate courts. The new contract formed between the
insurer’s preferred and designated contractor under such an endorse-
ment and the insured has been termed a “Drew agreement,” a
reference to Drew v. Mobile USA Ins. Co., 920 So. 2d 832 (Fla. 4th
DCA 2006).

“A declaratory judgment is a statutorily created remedy.” Martinez

v. Scanlan, 582 So. 2d 1167, 1170 (Fla. 1991).  Florida Statute section
86.011, entitled “Jurisdiction of trial court,” states:

The court may render declaratory judgments on the existence, or
nonexistence: (1) Of any immunity, power, privilege, or right; or (2)
Of any fact upon which the existence or nonexistence of such
immunity, power, privilege, or right does or may depend, whether
such immunity, power, privilege, or right now exists or will arise in
the future. Any person seeking a declaratory judgment may also
demand additional, alternative, coercive, subsequent, or supplemental
relief in the same action.

“Put another way, ‘the courts have the general power to issue
declaratory judgments . . . in suits solely seeking a determination of
any fact affecting the applicability of an “immunity, power, privilege,
or rights.” ’ ” Heritage Prop. & Cas. Ins. Co. v. Romanach, 224 So. 3d
262, 265 (Fla. 3d DCA 2017) (quoting Higgins v. State Farm Fire &
Cas. Co., 894 So. 2d 5, 12 (Fla. 2004)) (original emphasis).

“[T]he purpose of a declaratory judgment is to afford parties relief
from insecurity and uncertainty with respect to rights, status, and other
equitable or legal relations.” Coal. for Adequacy & Fairness in Sch.
Funding, Inc. v. Chiles, 680 So. 2d 400, 404 (Fla. 1996) (quoting
Santa Rosa Cty. v. Admin. Comm’n, Div. of Admin. Hearings, 661 So.
2d 1190, 1192 (Fla. 1995)). A request for a declaratory judgment
should be construed liberally. See § 86.101, Fla. Stat. (stating that
Chapter 86 is to be “substantive and remedial” and, due to its purpose,
it “is to be liberally administered and construed”); Kelner v. Woody,
399 So. 2d 35, 37 (Fla. 3d DCA 1981) (same). “[Q]uestions of fact and
disagreements concerning coverage under insurance policies are
proper subjects for a declaratory judgment if necessary to a construc-
tion of legal rights. Further, an insurer may seek determination of its
obligation to defend its insured by filing a declaratory judgment
action.” Travelers Ins. Co. v. Emery, 579 So. 2d 798, 801 (Fla. 1st
DCA 1991) (footnotes omitted).

“A motion to dismiss a complaint for declaratory judgment is not
a motion on the merits. Rather, it is a motion only to determine
whether the plaintiff is entitled to a declaration of rights, not to
whether it is entitled to a declaration in its favor.” Romo, 930 So. 2d
at 648 (internal quotations and citations omitted). To survive a motion
to dismiss, a complaint for declaratory relief must show:

[(1)] [T]here is a bona fide, actual, present practical need for the
declaration; [(2)] that the declaration should deal with a present,
ascertained or ascertainable state of facts or present controversy as to
a state of facts; [(3)] that some immunity, power, privilege or right of
the complaining party is dependent upon the facts or the law applica-
ble to the facts; [(4)] that there is some person or persons who have, or
reasonably may have an actual, present, adverse and antagonistic
interest in the subject matter, either in fact or law; [(5)] that the
antagonistic and adverse interest[s] are all before the court by proper
process or class representation and [(6)] that the relief sought is not
merely giving of legal advice by the courts or the answer to questions
propounded from curiosity. These elements are necessary in order to
maintain the status of the proceeding as being judicial in nature and
therefore within the constitutional powers of the courts.

Chiles, 680 So. 2d at 404 (quoting Santa Rosa Cty., 661 So. 2d at
1192-93 (quoting Martinez, 582 So. 2d at 1170)); Romo, 930 So. 2d
at 648 (same); Floyd v. Guardian Life Ins. Co., 415 So. 2d 103, 104
(Fla. 3d DCA 1982) (“A complaint seeking declaratory relief must
allege ultimate facts showing a bona fide adverse interest between the
parties concerning a power, privilege, immunity or right of the
plaintiff; the plaintiff’s doubt about the existence or non-existence of
his rights or privileges; that he is entitled to have the doubt re-
moved.”).

Applying these requirements to the detailed allegations in the 15
pages and 53 numbered paragraphs of PTIC’s declaratory judgment
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count in the complaint, the elements of a sufficient cause of action are
evident. In prior lawsuits and appeals, PTIC sought to enforce its
election-to-repair provision with a count for injunctive relief and an
effort to compel the insureds to execute work authorizations and allow
contractors and related parties to enter the home to perform the
repairs. Such injunctions were denied on the grounds that irreparable
harm did not exist and the insurer had adequate remedies at law. See,
e.g., People’s Trust Ins. Co. v. Acosta, 259 So. 3d 179 (Fla. 3d DCA
2018).

In the present lawsuit, PTIC seeks a declaration regarding those
rights and remedies—not in a prohibited advisory or abstract form of
opinion, but based on detailed allegations that an insured and its public
adjuster are repudiating the endorsement and impeding the Contrac-
tor’s performance. This is the kind of concrete scenario addressed by
Florida’s declaratory judgment statute.

The second count, for breach of contract based on the Insureds’
alleged non-performance of post-loss conditions and refusal to
cooperate with the Contractor’s performance of repairs, is partially
subsumed within the declaratory judgment count. Like the declaratory
judgment count, the contract count seeks a judgment against the
Insureds “permanently voiding any further coverage obligations.”

PTIC’s contract count does, however, also include a prayer for
relief seeking contract remedies: PTIC claims that the policy terms
were anticipatorily repudiated by the Insureds, thus breaching the
Policy, excusing further performance by PTIC and allowing it to seek
damages. See A.I.C. Trading Corp. v. Susman, 40 So. 3d 769, 773
(Fla. 3d DCA 2010) (finding that conduct anticipatorily repudiating
a contract “creat[es] an immediate cause of action for breach”);
Twenty-Four Collection, Inc. v. M. Weinbaum Constr., Inc., 427 So.
2d 1110, 1112 (Fla. 3d DCA 1983) (same). In this case, PTIC seeks
damages for its reasonable costs incurred in prosecuting its lawsuit.
This count, too, states a legally sufficient cause of action.

Conclusion
Following our de novo review of the complaint and its attachments,

our review of the parties’ briefs, and our consideration of counsel’s
presentation at oral argument, we conclude that the final judgment
below dismissing PTIC’s complaint with prejudice must be reversed.
Both counts of the complaint state legally sufficient causes of action,
although we express no opinion regarding PTIC’s ability to prove the
allegations of fact within the complaint. The case is remanded for
further proceedings.

Reversed and remanded.

*        *        *

Child custody—Appeals—Relocation of child to foreign state upon
magistrate’s determination that relocation was provident—Appeal
dismissed for lack of jurisdiction where no final order of relocation has
been entered

ALFONSO LEOS, Appellant, v. SARA HERNANDEZ, Appellee. 3rd District. Case
No. 3D19-1665. L.T. Case No. 15-1197. Opinion filed April 15, 2020. An appeal from
the Circuit Court for Miami-Dade County, George A. Sarduy, Judge. Counsel: Alfonso
Leos, in proper person. Sara Hernandez, in proper person.

(Before LOGUE, MILLER, and LOBREE, JJ.)

(MILLER, J.) Appellant, Alfonso Leos, the father, challenges the
post-decretal relocation of his minor child to the State of Texas at the
behest of appellee, Sara Hernandez, the mother. For the reasons that
follow, we are constrained to dismiss the appeal for lack of jurisdic-
tion.

Citing the availability of an ideal educational institution and an
overall desire for an improved quality of life, the mother petitioned in
the proceedings below to relocate with the child to Laredo, Texas. In
furtherance thereof, she provided the lower tribunal with the known
particulars regarding all requisite “items of information” under section

61.13001(3)(a), Florida Statutes (2019). Raulerson v. Wright, 60 So.
3d 487, 489 (Fla. 1st DCA 2011) (citing § 61.13001(3), Fla. Stat.).

The court referred the parties to a general magistrate. The magis-
trate duly convened an evidentiary hearing, and, at the conclusion of
the proceedings, determined relocation was provident. The father
timely filed exceptions to the recommended disposition. Shortly
thereafter, the mother moved with the child and her paramour to an
undisclosed location in Del Rio, Texas.1

The record on appeal is devoid of any indicia that the lower tribunal
ever ruled on the asserted exceptions. Moreover, and fatal to our
jurisdiction, to date, no final order of relocation has been rendered.

Accordingly, we hereby dismiss the appeal without prejudice to
either party seeking timely appellate review of a final order, once one
is rendered by the trial court.2 See Seigler v. Bell, 148 So. 3d 473, 477-
78 (Fla. 5th DCA 2014) (“While a magistrate’s report is more than a
mere recommendation, it is not a final judgment, as magistrates lack
the authority to enter final judgments.”) (citation omitted); Peacon v.
Peacon, 578 So. 2d 781, 782 n.1 (Fla. 3d DCA 1991) (“The Order
denying the exceptions did not adopt or ratify the master’s report and
thus clearly was neither a final nor non-final appealable order.”)
(citation omitted); see also Gutierrez v. Gutierrez, 48 So. 3d 118, 119
(Fla. 5th DCA 2010) (“[T]he father was entitled to receive a hearing
on his exceptions to the general magistrate’s report because he did
timely file his exceptions.”); Yoxsimer v. Yoxsimer, 918 So. 2d 997,
998 (Fla. 2d DCA 2006) (“Florida Family Law Rule of Procedure
12.490(f) provides that if exceptions are filed to a general magistrate’s
report, they ‘[must] be heard on reasonable notice by either party or
the court.’ ”).

Dismissed.
))))))))))))))))))

1“A magistrate’s report does not have any adjudicatory effect unless and until the
trial court adopts it as the order or judgment of the court,” thus, on the record before us,
the mother prematurely relocated to a different city other than that requested. Seigler
v. Bell, 148 So. 3d 473, 478 (Fla. 5th DCA 2014) (citation omitted); see
§61.13001(3)(e), Fla. Stat. (2019) (“Relocating the child without complying with the
requirements of this subsection subjects the party in violation to contempt and other
proceedings to compel the return of the child.”); Raulerson, 60 So. 3d at 489 (“Section
61.13001 delineates the requirements a primary residential parent must follow before
relocating with a minor child who is the subject of an order determining the child’s
time-sharing, residential care, kinship, or custody.”).

2We express no opinion as to the merits of the appeal.

*        *        *

Appeals—Jurisdiction—Dismissal of count asserting claim for
conversion was not appealable where conversion claim was interdepen-
dent with other counts that remained pending

VICTOR MANUEL TRIGGIANO HERNANDEZ and DANIELA VILLAMIZAR,
Appellants, v. JACKSON MEMORIAL HOSPITAL PUBLIC HEALTH
TRUST/JACKSON HEALTH SYSTEM, etc., et al., Appellees. 3rd District. Case No.
3D19-1832. L.T. Case No. 19-11599. Opinion filed April 15, 2020. An appeal from a
non-final order from the Circuit Court for Miami-Dade County, Antonio Arzola, Judge.
Counsel: The Lions’ Den, Attorneys at Law PLLC, and Jonathan May; and Brickell
Law Group P.A., and Alvaro A. Acevedo, for appellants. Abigail Price-Williams,
Miami-Dade County Attorney, and Suzanne Villano-Charif and Christopher C.
Kokoruda, Assistant County Attorneys, for appellee Miami-Dade County.

(Before SALTER, LINDSEY, and MILLER, JJ.)

(MILLER, J.) Appellants, Victor Manuel Triggiano Hernandez and
Daniela Villamizar, seek partial review of a non-final order dismissing
the action for conversion alleged in their multi-count complaint
against appellee, Jackson Memorial Hospital Public Health Trust
(“Jackson”). For the reasons set forth below, we are constrained to
dismiss the appeal for lack of jurisdiction.1

After their young daughter tragically passed away following a
bone marrow transplant, appellants filed suit against Jackson seeking
to recoup an advance payment tendered in anticipation of the surgery.
Appellants contended they were entitled to reimbursement because all
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surgery-related costs were subsequently covered by available
insurance. They initially crafted a four-count complaint, setting forth
various causes of action, including replevin, conversion, unjust
enrichment, and breach of contract.

Jackson sought dismissal of the action, asserting, inter alia, it was
shielded from suit by sovereign immunity. The lower tribunal granted
the motion and dimissed the conversion claim with prejudice.
However, it allowed appellants to amend the charging document.
Appellants subsequently filed an amended complaint, asserting
breach of contract and equitable estoppel, and, simultaneously, filed
the instant appeal.

“We have long adhered to the rule that piecemeal appeals will not
be permitted where claims are interrelated and involve the same
transaction and the same parties remain in the suit.”2 Cicco v. Luckett
Tobaccos, Inc., 934 So. 2d 560, 561 (Fla. 3d DCA 2006) (citation
omitted). Nonetheless, “when it is obvious that a separate and distinct
cause of action is pleaded which is not interdependent with other
pleaded claims, it should be appealable if dismissed with finality at
trial level and not delayed of appeal because of the pendency of other
claims between the parties.” Mendez v. W. Flagler Family Ass’n, Inc.,
303 So. 2d 1, 5 (Fla. 1974). Claims are interrelated if they “arise out of
the same incident.” Biasetti v. Palm Beach Blood Bank, Inc., 654 So.
2d 237, 238 (Fla. 4th DCA 1995); see Fla. R. App. P. 9.110(k) (“A
partial final judgment, . . . is one that disposes of a separate and distinct
cause of action that is not interdependent with other pleaded claims.”).
“That different legal theories or additional facts are involved in yet-to-
be resolved claims do[es] not mean the order from which an appeal is
sought is distinct and separable from those unresolved claims.” Jay A.
Yagoda, Early Appellate Remedies: Partial Final Judgments 87 Fla.
Bar J. 30 (2013).

Here, the conversion claim and the two counts in the amended
complaint emanate from a common nucleus of facts. Indeed, the same
pecuniary injury that gives rise to the claimed basis for recovery in the
conversion count is asserted in each of the two pending causes of
action. Consequently, we conclude that the conversion count “is not
a ‘a separate and district cause of action” and is “interdependent with
other pleaded claims.’ ” Fla. Lifestyles Realty, Inc. v. Goodwin, 917
So. 2d 1060, 1062 (Fla. 2d DCA 2006) (quoting Mendez, 303 So. 2d
at 5). Hence, the appeal is hereby dismissed without prejudice to either
party seeking timely appellate review of a final order, once one is
rendered by the lower tribunal.

Dismissed.
))))))))))))))))))

1We express no opinion as to the merits of the appeal.
2“[B]y forbidding piecemeal disposition on appeal of what for practical purposes

is a single controversy, [courts are set] against enfeebling judicial administration.
Thereby is avoided the obstruction to just claims that would come from permitting the
harassment and cost of a succession of separate appeals from the various rulings to
which a litigation may give rise, from its initiation to entry of judgment. To be effective,
judicial administration must not be leaden-footed. Its momentum would be arrested by
permitting separate reviews of the component elements in a unified cause.” Cobbledick
v. United States, 309 U.S. 323, 325, 60 S. Ct. 540, 541, 84 L. Ed. 783 (1940).

*        *        *

Criminal law—Counsel—Withdrawal—Right to effective assistance
of counsel—Conflict between defendant and counsel created by defen-
dant’s own disrespectful and disorderly behavior—Defendant was not
denied effective assistance of counsel due to trial court’s refusal to
permit appointed counsel to withdraw, despite counsel’s representation
that he and his office believed he should withdraw because of threats
defendant leveled against him—Court rejects argument that defense
counsel is inevitably ineffective when a rift forms in the attorney-client
relationship forcing an attorney to request permission to withdraw—
Record proves that trial court evaluated counsel’s representation from
every conceivable angle and found it to be constitutionally effective—

Where a trial court finds that defendant’s behavior was knowingly
obstructive, that finding should weigh heavily against any claim that
the attorney-client relationship has diminished to such an extent that
counsel is no longer effective

TYLER ANDREW BEALL, Appellant, v. STATE OF FLORIDA, Appellee. 1st
District. Case No. 1D19-57. April 15, 2020. On appeal from the Circuit Court for Santa
Rosa County. John F. Simon, Jr., Judge. Counsel: Andy Thomas, Public Defender, and
Megan Long, Assistant Public Defender, Tallahassee, for Appellant. Ashley Moody,
Attorney General, and Sharon S. Traxler, Assistant Attorney General, Tallahassee, for
Appellee.

(JAY, J.) In this direct criminal appeal, Tyler Andrew Beall (“Appel-
lant”) raises two points in arguing for reversal of his judgments and
sentences. We affirm in all respects and write only to address Beall’s
claim that he was denied his right to effective assistance of counsel
when the trial court rejected his attorney’s motion to withdraw.

I.
Appellant was charged by Amended Information with seven criminal
counts: Count 1—Burglary of a Dwelling with Assault or Battery;
Count 2—Kidnapping; Count 3—Aggravated Assault by Threat with
a Deadly Weapon; Count 4—Aggravated Battery on a Pregnant
Person; Counts 5 and 6—False Imprisonment of a Child Under 13
Years of Age; and Count 7—Resisting an Officer Without Violence.
The charges arose from an encounter on January 28, 2018, between
Appellant and his former girlfriend, A.L., and A.L.’s two minor
daughters. Appellant allegedly entered A.L.’s home without her
permission and, armed with a knife, prevented her and her daughters
from leaving, threatened and beat the pregnant A.L., and used A.L. as
a human shield to protect himself when the police and the SWAT team
arrived.

A.
Initially, a public defender was appointed to represent Appellant.

On May 3, 2018, his public defender filed a notice that Appellant had
requested a Nelson1 hearing due to his dissatisfaction with appointed
counsel, whom he accused of “railroading” him and rendering
“careless” ineffective legal assistance. Apparently, in lieu of a hearing,
the Office of the Public Defender was granted leave to withdraw from
its representation of Appellant, whose representation was then
assumed by Robert Thompson of the Office of Regional Conflict
Counsel. Appellant’s trial was set for June 5, 2018, but defense
continuances were requested and granted, and that date came and went
without a trial. Discovery resumed throughout the summer when the
amended information was filed by the State.

In August, Appellant filed another motion for a Nelson hearing,
this time directed at Mr. Thompson’s allegedly inadequate representa-
tion and, in addition, claiming a conflict of interest between the two.
The trial court denied the motion after a hearing, finding that Mr.
Thompson had rendered effective legal assistance. Nonetheless, still
dissatisfied with counsel, Appellant sought a second Nelson hearing
on October 15, 2018. The trial court again denied the motion, but this
time it conducted a Faretta2 inquiry, at the conclusion of which the
court permitted Appellant to represent himself, and appointed Mr.
Thompson as standby counsel.

Shortly afterwards, at a hearing on October 29, 2018—just prior to
jury selection—Appellant, in his newfound capacity as his own
attorney, announced that he had drafted multiple motions for the court
to hear, including a motion to suppress. Mr. Thompson also addressed
the court, asking that his status as standby counsel be explained, since
it was the first time he had been placed in that role. The trial court
informed them both that, as standby counsel, Mr. Thompson was not
obliged to advise Appellant on how to try the case, but he would step
in as counsel if and when Appellant decided he no longer wished to
represent himself.

After the division of responsibilities was clarified, Appellant
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argued, unsuccessfully, his various motions. In one of the motions,
Appellant asked for a continuance, claiming he had not received all of
the evidence against him, due primarily to his having taken over his
own defense. He also asserted that Mr. Thompson had rendered
“insufficient counsel,” and advised the trial court that he had submit-
ted a complaint to The Florida Bar based on counsel’s insufficient
representation. With that, the trial court swore in Mr. Thompson to
have him respond to Appellant’s allegations. Mr. Thompson advised
the court that he did not know if the filing of a bar complaint, on its
own, caused a conflict of interest, but stated that he would try to do
everything in his power to assist Appellant in his defense, even though
he had just been labeled ineffective.

Appellant went on to argue various other grounds for his motion
for continuance—also based on alleged omissions by counsel—but
the trial court reminded Appellant that it had already found Mr.
Thompson effective at the earlier Nelson hearing on Thursday, when
it had advised Appellant that if he elected to represent himself, he
would need to be prepared for trial the following Monday. The trial
court expressed its frustration that the case had already been set for
trial in June, and that all parties had been noticed that the case would
be tried on October 29. The judge announced that he “had a feeling
this was going to happen” and perceptively observed: “Frankly, I
think this is a delay tactic.” Nevertheless, the court permitted Appel-
lant to list his complaints against Mr. Thompson, who responded that
much of what Appellant was claiming should be pursued would be
“devastating” to Appellant’s defense.

Ultimately, the trial court denied Appellant’s motion for continu-
ance and started to conduct a second Faretta inquiry. Appellant,
however, grudgingly admitted that since he had not had “sufficient
time to prepare for this trial or do anything,” he felt that “it would
probably be in [his] best interest” for the court to appoint counsel to
represent him. Accordingly, the trial court re-appointed Mr. Thomp-
son.

Noticing that Appellant was still in “a jumpsuit,” the trial court
called a recess to allow Appellant to change into appropriate attire and
to speak to Mr. Thompson. Unfortunately, the attorney-client truce
was short-lived. Just before jury selection, the trial court announced
it had been advised by Mr. Thompson that Appellant “may have
engaged in some inappropriate contact with him while he was meeting
with [Appellant] in preparation for jury selection.” Mr. Thompson
explained that when he was reviewing the process of jury selection
with Appellant, Appellant began to recount “all the ways” he was
unhappy with Thompson. Appellant referenced former clients that
Mr. Thompson had represented “and essentially said that he was not
going to be treated the same way” as the others allegedly had been
treated. According to Mr. Thompson, at one point during the ensuing
conversation, Appellant said to him, “ ‘I’d be—I’d be wrong if I went
off on you.’ ” Thompson ignored the comment and attempted to
refocus on jury selection, but Appellant “circled the conversation back
around and said, ‘I’d be dead wrong if I went off on you here. I’d be
dead wrong if I went off on you in the courtroom.’ ” Justifiably
shaken, Mr. Thompson understood that remark to be a threat against
him. He also informed the court that during the recess, he confirmed
that Appellant had, in fact, mailed off a complaint against him to The
Florida Bar. Mr. Thompson said that he had discussed the matter with
his supervisor and they agreed that he, Thompson, should move to
withdraw.

Appellant responded by accusing Mr. Thompson of brushing him
off, as he had allegedly done to two other inmates in Appellant’s
“pod” at the jail, and announced that those two defendants had
received life sentences. Appellant emphasized that he, too, was facing
a life sentence and accused Mr. Thompson of doing nothing for his
defense.

The trial court patiently explained that while he was entitled to
appointed counsel, Appellant was not entitled to choose who would
represent him. Taking a sterner tone, the court then stated: “Well, a
defendant cannot run the court system by simply threatening their
attorney, if that’s what you did, and then him saying, ‘Oh, I want to get
off the case.’ That’s not how it works. . . . You all don’t run how this
works.”

As far as the bar complaint was concerned, the court stressed that
it had only just been filed—not resolved—and “[i]f [the court] were
to allow [counsel] to be removed because of that, then every inmate
potentially could file a bar complaint against their attorney, and we
would never get to trial on the case.” Accordingly, the trial court
denied Appellant’s motion for a continuance and counsel’s motion to
withdraw, and announced it was time to choose the jury.

Afterwards, Appellant continued to complain about the lack of
quality of his legal representation. When the trial court asked him if he
was satisfied with the jury that was chosen, Appellant replied that he
was, but he wanted to state for “the record” that no one had explained
the jury selection process to him beforehand. The trial court heard him
out, but assured Appellant that Mr. Thompson had “picked plenty of
juries.”

B.
On the day set for presentation of the case to the jury, Appellant

renewed his invective against his attorney, accusing him of not
meeting with him at the jail. Mr. Thompson defended himself based
on the threats Appellant had made against him during their last
meeting, and assured the court that he had spent the intervening days
preparing Appellant’s defense. The judge, expressing commendable
judicial restraint, once again reminded Appellant that he had elected
to have Mr. Thompson represent him, but then warned: “[A]s I
indicated before, you cannot create a conflict in order to get an
attorney off your case. It’s that simple, otherwise everybody would do
it, so the Court’s already heard that. We’re moving forward.” As
events unfolded, however, it was clear that Appellant had no intention
of compliantly “moving forward.”

The first disruption arose at the conclusion of Mr. Thompson’s
opening statement. Appellant stood up and unleashed a caustic assault
on Mr. Thompson’s effectiveness, blatantly ignoring the trial court’s
repeated orders that he desist and sit down. Correctly, the court
directed the bailiff to remove the jury. Once the jury was out of the
courtroom, the trial court and Appellant engaged in a heated ex-
change, with the court repeatedly emphasizing that it had found Mr.
Thompson to be effective and advising Appellant that if he did not
curb his aggression, he would be removed from the courtroom. The
court again accused Appellant of trying to create a conflict, while
Appellant denied that he was doing so.

At that point in the proceedings, the judge left the bench for a brief
moment. Not content with the latest disruption in front of the jury,
while the judge was still out of the courtroom, Appellant loudly
announced that he had called one of the jurors the previous evening.
When the judge returned and was apprised of this development, he
discussed the matter with the prosecutor and Mr. Thompson. It was
decided that each juror would be polled individually. While the bailiff
was preparing the jurors, the trial court asked Appellant if he wanted
to represent himself. Appellant said that he did not.

Once the jurors were polled, it was quickly determined which juror
was called and, further, that the juror—though being able to see on
caller identification that the call originated from the Santa Rosa
County Jail—had heard only the briefest of sounds before the call was
disconnected. At the court’s suggestion, the attorneys agreed that the
best remedy would be to exchange the juror with the alternate juror,
without either juror’s knowledge.

Appellant’s trial resumed after a recess. Later, during another
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break, Mr. Thompson was given an opportunity to speak to Appellant
concerning his choice to testify in his own defense. When the judge
returned to the courtroom, Mr. Thompson informed him that “Mr.
Beall politely reminded me of his general displeasure with the way
I’ve represented him and has expressed to me that he feels ill prepared
to testify, and so he does not wish to testify.” The trial court, diligently
trying to accommodate Appellant’s defense, suggested that it would
continue the trial until the next day so that Thompson could meet with
Appellant to determine whether Appellant really did want to testify.
Appellant agreed to that suggestion.

After meeting with Appellant that evening, Mr. Thompson
announced—the next day—that Appellant had decided not to testify.
Appellant was sworn in and the court conducted the requisite
colloquy. It concluded that Appellant’s decision was made freely and
voluntarily.

C.
Ultimately, the jury returned a verdict of guilty on each count. At

the sentencing hearing, the trial court adjudicated Appellant guilty on
all counts and designated him a Prison Releasee Reoffender (“PRR”).
It then sentenced him to mandatory PRR life sentences on Counts 1
and 2. Additionally, it imposed a fifteen-year PRR sentence on the
aggravated battery on a pregnant person count; five-year sentences for
the aggravated assault and false imprisonment counts; and time served
for the resisting without violence count. All sentences were to be
served concurrently. This appeal followed.

II.
The United States Supreme Court has declared that a basic duty of

a lawyer representing a criminal defendant is “[t]o assist the defen-
dant, and hence counsel owes the client a duty of loyalty, a duty to
avoid conflicts of interest.” Strickland v. Washington, 466 U.S. 668,
688 (1984) (citation omitted). “[T]he right to the effective assistance
of counsel is recognized not for its own sake, but because of the effect
it has on the ability of the accused to receive a fair trial.” United States
v. Cronic, 466 U.S. 648, 658 (1984). Thus, we take very seriously
Appellant’s argument that the attorney-client relationship between
himself and Mr. Thompson had been irretrievably broken, a claim
made all the more significant—as Appellant repeatedly reminded the
trial court—by the potential life sentences looming over him.

However, our review of the record leads us to the conclusion that
the gravity of Appellant’s situation was not lost on the trial court, and
throughout the proceedings, it took painstaking steps to address
Appellant’s every complaint, despite Appellant’s obstinate behavior.

The substance of Appellant’s argument is that the trial court ruled
on counsel’s motion to withdraw based on its belief that Appellant was
“playing games,” when it should have evaluated counsel’s irreconcil-
able differences with Appellant. By doing so, according to Appellant,
the court denied him effective assistance of counsel. Specifically,
Appellant argues that he was denied effective assistance of counsel
due to the trial court’s refusal to permit his appointed counsel to
withdraw, despite counsel’s representation that he and his office
believed he should withdraw because of Appellant’s threats leveled
against him—threats Appellant later denied making during one of the
many colloquies conducted by the court.

We disagree with Appellant’s legal premise that defense counsel
is inevitably ineffective when a rift forms in the attorney-client
relationship—in this case, caused by the defendant’s own behavior—
forcing the attorney to cry foul and request permission to withdraw.
Here, the record proves that the trial court evaluated Robert Thomp-
son’s representation of Appellant from every conceivable angle and
found it to be constitutionally effective. The court’s decision not to
permit Mr. Thompson to withdraw was well within the trial court’s
broad discretion and did not infringe on Appellant’s constitutional

right to effective assistance of counsel.
Appellant cites to Smith v. State, 156 So. 3d 1119 (Fla. 1st DCA

2015), for the general principle that “an active conflict of interest is
necessarily ‘a conflict that affected counsel’s performance—as
opposed to a mere theoretical division of loyalties.’ ” Id. at 1123
(quoting Mickens v. Taylor, 535 U.S. 162, 171 (2002)). In Smith,
assistant public defenders from the same office represented two
capital murder defendants in separate cases going to trial. In both
cases, counsel moved to withdraw based on a concern that the defense
of each client would be limited by a duty of loyalty owed to the other
that would preclude divulging certain confidential, material informa-
tion. The trial court denied both motions. By way of consolidated
petitions for writs of certiorari, this Court was asked to review the trial
court’s decisions.

We agreed with the public defender’s argument in both cases that
the trial court’s finding of insufficient evidence to establish the
existence of an actual conflict “increase[d] the burden on [the public
defender’s] office beyond what section 27.5303(1)(a)[, Florida
Statutes,] requires, by undermining the portion of that section
precluding the trial court from ‘requiring the disclosure of any
confidential communications.’ ” Id. We acknowledged that the Office
of the Public Defender is “ ‘the functional equivalent [of] a law firm
[where] [d]ifferent attorneys in the same public defender’s office
cannot represent defendants with conflicting interests.’ ” Id. at 1123-
24 (quoting Bouie v. State, 559 So. 2d 1113, 1115 (Fla. 1990)).
Furthermore, we differentiated the concept of evaluating a conflict as
affecting counsel’s performance pre-trial and post-trial. In analyzing
the conflict pre-trial, we held the following standard applies:

Even though this matter is in the pretrial stages and an actual conflict
may yet not be apparent, the case is rife with the potential for such
conflict. “In the murkier pre-trial context when relationships between
parties are seen through a glass, darkly,” the court is accorded broad
discretion in determining whether the potential for conflict exists.

Id. at 1123 (first emphasis added) (quoting Kolker v. State, 649 So. 2d
250, 251-52 (Fla. 3d DCA 1994)).

But the instant case does not raise the specter of the public de-
fender’s ethical duty to avoid an alleged conflict of interest with
another public defender’s client in the same office. See Smith, 156 So.
3d at 1124. Unlike the circumstances in Smith, in the present case,
there was no privileged or confidential information to be protected; no
ethical duty potentially breached. Instead, this case boils down to a
disrespectful and disorderly defendant who, at every stage of the
proceedings, attempted to force the trial court to declare counsel
ineffective. The court conducted full evidentiary hearings; there was
no “murkiness” from “seeing through a glass, darkly” in this case.
Appellant’s contemptuous conduct was crystal clear for all to see (and
hear). The trial court was well aware that counsel was fully prepared
to try the case, and it was only Appellant’s bad behavior that hindered
the case from moving forward.

A case directly on point is Fondura v. State, 940 So. 2d 489 (Fla.
3d DCA 2006). In that case, the Third District emphasized that “[a]
trial court’s main objective is to sustain the orderly administration of
justice.” Id. at 491. Further, the Third District cited principles that
markedly dovetail with our present decision. After endorsing a trial
court’s “main objective,” the Third District continued:

In Wilson v. State, 753 So. 2d 683 (Fla. 3d DCA 2000), this Court
stated that “[a]s long as the trial court has a reasonable basis for
believing that the attorney-client relation has not deteriorated to a
point where counsel can no longer give effective aid in the fair
presentation of a defense, the court is justified in denying a motion to
withdraw.” Id. at 688.

Id.
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The facts in Fondura are comparable to those in the instant case.
While awaiting trial, Fondura filed a request for a Nelson hearing and
moved to discharge his counsel. According to the Third District:

The court determined that counsel was effective and denied the
motion. Fondura then filed a Florida Bar complaint against his
attorney. Counsel responded by filing a certification of conflict of
interest. The court denied these attempts to appoint new counsel.
Fondura then left threatening messages on counsel’s answering
machine. Counsel subsequently asked the court for a continuance so
a more experienced lawyer could help with the trial. The court denied
this motion and set a court date.

Id. at 490. “At his competency hearing, Fondura was uncooperative
and disruptive.” Id. When the doctor found him competent to proceed,
Fondura, having somehow managed to conceal a razorblade on his
person, pulled it out and attempted to wound himself. Id.

After Fondura was removed from the courtroom and transported
back to jail, a second doctor evaluated him and found him competent
to stand trial. Defense counsel, yet again, moved to withdraw from
representation, stating he feared for his safety. The trial court denied
his motion, expressing its irritation with counsel and blaming him for
the inordinate delay in the trial.

Once the trial commenced, pursuant to defense counsel’s motion,
the trial court ordered Fondura confined to a wheelchair with hand-
cuffs and leg shackles. Yet confinement did nothing to moderate
Fondura’s incessant demand that he not appear in court. To press the
point, he belligerently threatened to continue to act out if brought into
the courtroom. Id. at 491. True to his word, when Fondura appeared
in court for purposes of identification following the testimony of the
State’s DNA expert, he turned to the jurors and announced that he
neither asked for, nor approved of, his attorney. Fondura was then
removed from the courtroom. Id.

Fondura’s extreme behavior at trial rivaled and, perhaps, exceeded
Appellant’s own. But, importantly, the Third District emphasized that,
notwithstanding Fondura’s outrageous courtroom conduct, the trial
court found defense counsel to be effective. Even more, the Third
District determined “there was no hint that a change in counsel would
actually change Fondura’s behavior,” and concluded that “[h]ad the
court permitted counsel to withdraw, this would have further delayed
the trial and a change of counsel may have had no effect on Fondura’s
behavior.” Id.

Appellant claims that the excessive time delay and its prejudice to
the aging victim was the lynchpin of the Third District’s decision,
noting that only ten months had passed from the time he was charged
to the time the trial court denied counsel’s motion to withdraw and
Appellant’s motion for a continuance. The Third District did not speak
in such narrow terms when it concluded that

Fondura attempted to delay his trial or cause a mistrial, and the court
properly denied the motions. The court not only acted well within its
discretion, but it demonstrated an abundance of patience in light of
Fondura’s disruptive, uncooperative, potentially dangerous, and
outrageous antics.

Id. at 492; see also People v. Johnson, 432 P.3d 536, 559 (Cal. 2018)
(holding, in a capital murder trial, that the defendant’s attack on
appointed counsel and subsequent threats against counsel’s family did
not create a conflict of interest which obligated the trial court to
discharge counsel; the court inquired about the potential conflict and
counsel noted that he had represented difficult clients before and then
assured the court the attack would not impair his ability to represent
the defendant, stating that he believed he could represent the defen-
dant “with equal vigor as if this had never happened”).

Consistent with the above cases, where a trial court finds that a
defendant’s behavior was knowingly obstructive, that finding should
weigh heavily against any claim that the attorney-client relationship

has diminished to such an extent that counsel is no longer effective.
Here, the trial court was consistent in its warnings that Appellant could
not force a continuance by threatening his attorney—whom the court
repeatedly found to be effective—and provoke defense counsel to
move to withdraw. Moreover, there was no evidence of a total
breakdown in communication between Appellant and his attorney,
despite Appellant’s concerted efforts to derail the trial.

III.
Accordingly, we hold that the trial court did not abuse its broad

discretion in denying Appellant’s defense attorney’s motion to
withdraw. In doing so, we find that the trial court did not deny
Appellant his constitutional right to effective assistance of counsel.
Appellant’s judgments and sentences are therefore AFFIRMED.
(KELSEY and TANENBAUM, JJ., concur.)
))))))))))))))))))

1Nelson v. State, 274 So. 2d 256 (Fla. 4th DCA 1973).
2Faretta v. California, 422 U.S. 806 (1975).

*        *        *

Criminal law—Possession of firearm by a convicted felon—Necessi-
ty—Trial court properly denied defendant’s motion for judgment of
acquittal alleging that defendant’s possession of a firearm was neces-
sary to ensure his safety—Case was properly submitted to the jury
because there was evidence from which the jury could have concluded
that defendant did not have a need for possessing the firearm

BOOKER T. OLIVER, Appellant, v. STATE OF FLORIDA, Appellee. 1st District.
Case No. 1D19-1206. April 15, 2020. On appeal from the Circuit Court for Duval
County. Linda F. McCallum, Judge. Counsel: Andy Thomas, Public Defender, and
Justin F. Karpf, Assistant Public Defender, Tallahassee, for Appellant. Ashley Moody,
Attorney General, and Heather Flanagan Ross, Assistant Attorney General, Tallahas-
see, for Appellee.

(ROWE, J.) Booker T. Oliver appeals his judgment and sentence for
possession of a firearm by a convicted felon. He argues that the trial
court erred when it denied his motion for judgment of acquittal
because his possession of the firearm was necessary to ensure his
safety. Because the evidence, when viewed in the light most favorable
to the State, was legally sufficient to submit the case to the jury, the
motion for judgment of acquittal was properly denied.

Facts
The incident leading to the charge against Oliver arose when Eric

Turner confronted Oliver and “Big Tony” about their involvement in
an attack on Turner’s friend. Turner believed that Oliver and “Big
Tony” were responsible for the attack on Turner’s friend. Turner
challenged Oliver and “Big Tony” to a fight; they refused. As Turner
began walking away, he saw Oliver approach a nearby car and return
with a firearm. Turner told Oliver to shoot him if he wanted, stating
“because if I get around my corner, you know what I’m saying, that
I’m going to do something.” Seconds later, Turner spotted Officer
K.O. Platt and flagged him down for help.

Turner told Officer Platt that Oliver had a gun. Platt ordered Oliver
to stop and turn around. Platt saw a gun in Oliver’s back pocket and
arrested him. Oliver told the officer that Turner spat on him and that
Oliver just bought the gun from a neighborhood kid. Oliver told the
officer repeatedly that he planned to shoot Turner.

At the close of the State’s case, defense counsel moved for a
judgment of acquittal. That Oliver was a convicted felon was not in
dispute. And Oliver did not dispute that he possessed a firearm. Even
so, defense counsel argued that Oliver carried the weapon out of
necessity. Counsel argued that Oliver’s belief that Turner could
seriously injure him justified his possession of the firearm. The trial
court denied the motion.

Oliver testified. He asserted that during the incident, Turner walked
toward him and spat in his face. When Oliver drew his arm back to
punch Turner, Turner reached into his pocket and said, “I got
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something for you, I got something for you.” Oliver thought Turner
had a firearm, so he backed away. Oliver claimed that he feared for his
life because he was not in good health and could not defend himself
against Turner. “Big Tony” gave Oliver a firearm, and the police
arrived moments later.

At the close of its case, Oliver’s counsel renewed the previous
motion for judgment of acquittal. The trial court denied the motion,
finding that whether Oliver had a legal justification for possessing the
firearm was a question properly submitted to the jury.

The jury found Oliver guilty as charged. This timely appeal
follows.

Analysis
We review a trial court’s ruling on a motion for judgment of

acquittal de novo. Moran v. State, 278 So. 3d 905, 908 (Fla. 1st DCA
2019). And we construe the evidence in the light most favorable to the
State. Holmes v. State, 278 So. 3d 301, 304 (Fla. 1st DCA 2019). If
there is competent, substantial evidence to establish each element of
the crime, then judgment of acquittal is improper. Id. And when the
facts are disputed on an affirmative defense raised by the defendant,
the case should be submitted to the jury. See Krupkin v. State, 119 So.
3d 1267, 1270 (Fla. 1st DCA 2013).

Oliver concedes that he was a convicted felon and that he pos-
sessed a firearm at the time of his arrest. Thus, viewing the evidence
in the light most favorable to the State, the evidence was legally
sufficient to establish both elements of the charge of possession of a
firearm by a convicted felon. See Fla. Std. Jury Instr. (Crim.) 10.15.
Even so, Oliver argues that his case should not have been submitted to
the jury because his possession of the firearm was justified on grounds
of necessity. We disagree.

In some cases, a convicted felon’s possession of a firearm is
justified and not subject to criminal sanctions. Marrero v. State, 516
So. 2d 1052, 1054 (Fla. 3d DCA 1987). For example, possession of a
firearm is justified when the defendant can establish these elements of
necessity:

(1) the defendant reasonably believed that his action was necessary to
avoid an imminent threat of death or serious bodily injury to himself
or others, (2) the defendant did not intentionally or recklessly place
himself in a situation in which it would be probable that he would be
forced to choose the criminal conduct, (3) there existed no other
adequate means to avoid the threatened harm except the criminal
conduct, (4) the harm sought to be avoided was more egregious than
the criminal conduct perpetrated to avoid it, and (5) the defendant
ceased the criminal conduct as soon as the necessity or apparent
necessity for it ended.

Knight v. State, 187 So. 3d 307, 309 (Fla. 5th DCA 2016) (quoting
Bozeman v. State, 714 So. 2d 570, 572 (Fla. 1st DCA 1998)).

But here, the facts were in dispute over whether Oliver established
the necessity defense. Turner testified at trial. He admitted that he
confronted Oliver. But Turner denied spitting in Oliver’s face or
threatening him with a firearm. If the jury accepted this portion of
Turner’s testimony, Oliver could not meet the first element of the
necessity defense. Turner also testified that Oliver did not arm himself
until Turner was walking away from Oliver. If the jury accepted this
testimony, Oliver could not prove the third element of the necessity
defense because he could have allowed Turner to walk away rather
than arm himself. Because there was evidence from which the jury
could have concluded that Oliver did not need to possess the firearm,
the case was properly submitted to the jury. See Krupkin, 119 So. 3d
at 1270 (observing that an affirmative defense should not be resolved
by a judgment of acquittal where the facts are disputed). Thus, the trial
court correctly denied the motion for judgment of acquittal. Oliver’s
judgment and sentence are AFFIRMED. (RAY, C.J., and TANEN-
BAUM, J., concur.)

*        *        *

Workers’ compensation—Permanent total disability—Attorney’s
fees—Applicable version of section 440.15(1) requiring claimant to
prove she suffered “catastrophic injury” to be entitled to PTD bene-
fits—Claimant retiring before reaching maximum medical improve-
ment—Judge of compensation claims erred in denying claimant PTD
benefits based on claimant’s retirement date as well as claimant’s age
and disability status at the time—Relevant date for determining
whether a claimant qualifies for PTD is the date of either MMI or at the
expiration of entitlement to temporary benefits, whichever occurs
first—JCC erroneously determined that claimant’s retirement severed
the causal connection and, for entitlement to PTD benefits post-
retirement, claimant had the burden to re-establish causation between
the compensable injuries and her inability to return to gainful
employment, and to establish that the compensable injuries had
deteriorated to such a degree after retirement that she was now
disabled—Because claimant was disabled based on five-step analysis
used to establish catastrophic injury under controlling statute on the
date on which all TTD benefits were exhausted, and remained so on
date she reached MMI, the burden shifted to employer/carrier to offer
conclusive proof of substantial earning capacity—Remand for entry of
order finding claimant entitled to PTD benefits

NANCY PANNELL, Appellant/Cross-Appellee, v. ESCAMBIA COUNTY SCHOOL
DISTRICT and RISK MANAGEMENT SERVICES, INC., Appellees/Cross-
Appellants. 1st District. Case No. 1D18-2854. April 15, 2020. On appeal from an order
of the Judge of Compensation Claims. Nolan S. Winn, Judge. Date of Accident: August
31, 1999. Counsel: Kimberly A. Hill of Kimberly A. Hill, P. L., Fort Lauderdale, and
David M. Cohen of the Law Office of David M. Cohen, P.A., Hollywood, for
Appellant/Cross-Appellee. Joseph L. Hammons of The Hammons Law Firm,
Pensacola, for Appellees/Cross-Appellants.

(DUNCAN, J. SCOTT, ASSOCIATE JUDGE.) In this workers’
compensation case, Appellant/Cross-Appellee, the claimant below
(Claimant), appeals the Judge of Compensation Claims’ (JCC’s) order
denying her claim for permanent total disability (PTD) benefits.
Appellees, the employer/carrier/servicing agent (E/C), cross-appeal
the JCC’s award of temporary total disability (TTD) benefits and
supplemental income benefits. For the reasons explained below, we
reverse the JCC’s denial of PTD benefits and entitlement to penalties,
interest, costs, and attorney’s fees. We affirm the issues on cross-
appeal without further comment.1

Background
This is a twenty-year-old workers’ compensation claim, and

therefore it is unsurprising that the medical and procedural history
leading up to the final hearing is extensive. But, because this case turns
on purely legal issues, it is unnecessary to duplicate the JCC’s
commendable effort in summarizing the evidence. Instead, the focus
here is on the relevant undisputed facts that apply to the legal errors.

During the proceedings below, the parties stipulated that Claimant
sustained compensable injuries to her neck, back, and right shoulder,
and that Claimant sustained a psychiatric injury as a result of the
accident, resulting in depression. The E/C continued to provide
medical care for Claimant’s compensable conditions through the date
of the final hearing, which occurred in April 2018. Claimant previ-
ously successfully petitioned for disability retirement via the Florida
Retirement System in June 2003, listing conditions that pre-existed
her workplace injuries. Upon retirement, Claimant was forty-nine
years old. She turned fifty the following year.

The E/C ceased paying TTD in January 2002 when Claimant had
exhausted her 104 weeks of eligibility for these benefits. Claimant was
not yet at overall maximum medical improvement (MMI) at that time.
However, in 2017 (fourteen years post-retirement), in the wake of the
Florida Supreme Court’s decision in Westphal v. City of St. Peters-
burg, 194 So. 3d 311 (Fla. 2016), the E/C paid additional TTD
benefits for the period February 20, 2002, through April 9, 2003.2
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Although assigned permanent impairment ratings for some of her
injuries in 2003, Claimant did not reach overall MMI until May 27,
2011. Nevertheless, the JCC found that the parties agreed Claimant
would have reached “statutory MMI based upon 260 weeks of [TTD]
benefits being exhausted” as of December 30, 2004.

In 2017, Claimant (by that time 62 years old) filed petitions for
benefits seeking, inter alia, TTD benefits from January 1, 2002, and
PTD benefits from November 10, 2004 (as amended at the final
hearing). The JCC ultimately awarded TTD from April 10, 2003,
through December 30, 2004 (resulting in Claimant receiving 260
weeks of TTD), but denied all PTD benefits. The JCC’s grounds for
denying PTD are discussed below.

The JCC’s Order
Applying the 1999 version of section 440.15(1), Florida Statutes,

the JCC explained that entitlement to PTD benefits required Claimant
to prove she suffered a “catastrophic injury” as defined in section
440.02(37)(f), Florida Statutes.3 This in turn required applying a five-
step analysis. See Butler v. City of Jacksonville, 980 So. 2d 1250 (Fla.
1st DCA 2008). This test asks: 1) is claimant performing substantial
gainful activity; 2) does claimant have a severe impairment; 3) does
claimant’s severe impairment meet or equal an impairment specifi-
cally listed in 20 C.F.R., part 404, Subpart P, Appendix 1; 4) can
claimant perform his/her past relevant work; and 5) based on claim-
ant’s age, education, and work experience, can claimant perform other
similar work found in significant numbers in the national economy?
Id. at 1252.

The JCC found that Claimant satisfied steps one, two, and four, but
not step three.4 Thus, to qualify for PTD, Claimant had to satisfy step
five. The JCC determined that Claimant did not, explaining as
follows:

Timing is of particular importance with regards to step 5. Claim-
ant’s date of birth is 05-04-54. As . . . Claimant’s vocational expert
testified, age is a crucial factor in a social security disability determina-
tion. In fact, both vocational experts agree that in 2003 when Claimant
retired at the age of 49, as transferable skills are irrelevant prior to age
50, Claimant was not at that time disabled. Both also agree such
finding would change on 05-04-04 when Claimant turned 50 simply
due to the mere passage of time and Claimant simply reaching the age
of 50 despite the fact all of her then treating physicians . . . had
released her to return to sedentary work. In other words, simply due to
the passage of time, Claimant would suddenly be deemed disabled and
unemployable as she would have no transferable skills from her
previous work as a school bus driver or a school bus aide. In other
words, according to both vocational experts, when Claimant retired in
2003 for reasons totally unrelated to the industrial accident and the
injuries sustained therein, she was employable and not disabled. I find
therefore as Claimant was not disabled in 2003 when she retired and
as she retired for reasons totally unrelated to the industrial accident her
retirement in 2003 severed the causal connection between the
industrial accident and Claimant’s entitlement to permanent and total
disability benefits.

Citing Siegel v. AT&T Communications, 611 So. 2d 1345 (Fla. 1st
DCA 1993), the JCC acknowledged that the mere fact of retiring does
not foreclose eligibility for PTD benefits. The JCC noted that the
claimant in Siegel suffered a deterioration in her work-related
condition after her retirement and found that Claimant here in this case
did not. The JCC then analyzed Siegel and Houck v. Lee County Board
of Commissioners, 995 So. 2d 1102 (Fla. 1st DCA 2008), to find that
“[w]hile Mr. Houck’s retirement severed the causal relationship
between his disability and the industrial accident, he presented
evidence his work related injuries worsened subsequent to retirement
thus re-establishing such causal connection. Unlike Mr. Houck,
Claimant has presented no evidence her work-related conditions have

deteriorated since her retirement.”
As explained below, it is in this reasoning, and in his interpretation

and application of the cited cases, that the JCC erred. And because this
case turns on the application of the law to undisputed facts, our review
is de novo. See Sedgwick CMS v. Valcourt-Williams, 271 So. 3d 1133,
1135 (Fla. 1st DCA 2009) (holding where relevant facts are undis-
puted, court reviews de novo the JCC’s application of law to those
facts).

Discussion
The JCC’s primary error was to focus on Claimant’s retirement

date, as well as her age and disability status at that time, because the
relevant date for determining whether a claimant qualifies for PTD is
the date of either overall MMI or at the expiration of her entitlement
to temporary benefits, whichever occurs first (assuming the claimant
can prove that she would remain totally disabled when overall MMI—
what the JCC referred to as “statutory MMI”—is reached). See
Westphal, 194 So. 3d at 320. As noted, Appellant exhausted her
entitlement to temporary benefits as of December 30, 2004, well
before she reached overall MMI in 2011.

Despite finding that both vocational experts testified Claimant
would qualify as disabled on May 4, 2002, under the statutorily
mandated social security standards, the JCC denied PTD benefits
based, in part, on the “mere passage of time and Claimant simply
reaching the age of 50.” In doing so, the JCC committed an error
similar to that committed by the judge in Houck v. Lee County Board
of Commissioners.

Houck involved the same version of the statute at issue here, and
the claimant also retired before reaching MMI (thus, before eligibility
for PTD). The claimant in Houck sought PTD from November 14,
2005. In the order denying PTD benefits:

the JCC found that Claimant established that his workplace injury was
“catastrophic” as that term is defined in section 440.02(34), Florida
Statutes (1995). In finding that Claimant retired “at least by 1998,”
however, the JCC concluded that it would be inconsistent with the
purpose and policy of Florida’s Workers’ Compensation Law that
“compensation would now be payable to replace something, to wit:
the ability to earn wages, that [Claimant] himself long ago surrendered
when he retired.” The JCC found that Claimant did not meet his
burden of proof and denied permanent total disability benefits.

995 So. 2d at 1103-04 (footnote omitted).
In reversing, the Houck court held that the JCC applied the

incorrect standard and instructed the JCC to “make a factual determi-
nation as to whether there is conclusive proof that Claimant has a
substantial earning capacity following the November 14, 2005, date
of maximum medical improvement” and, if not, to award benefits. Id.
at 1104. The court also noted that “[t]he public policy concerns which
govern the JCC’s ruling were addressed by the Florida Legislature in
section 440.15(1)(b), Florida Statutes (2003), a statute which is
inapplicable to Claimant for his April 21, 1995, date of accident.” Id.
at 1104 n.1.

The JCC here erred by including in his analysis a “time” element
that does not exist in the statute, and in effect injected a “policy”
rationale similar to the one the JCC used in Houck as a basis for
denying the PTD claim, and which this court made clear was ad-
dressed by the statute’s amendment in 2003. This was just as errone-
ous here as it was in Houck.

The entitlement to workers’ compensation benefits operates in real
time—benefits have the potential to become ripe, due, and owing
along a linear timeline, not all at once as in a tort case. The JCC erred
by reading into Houck a requirement that a claimant who retires prior
to when the possibility of entitlement to PTD ripens must show a
deterioration in her condition upon reaching MMI in order to establish
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entitlement to PTD benefits. No such requirement was enunciated in
either Siegel or Houck, or even in Southern Bell Telephone &
Telegraph Co. v. Seneca, 512 So. 2d 1005 (Fla. 1st DCA 1987), upon
which the JCC also relied. The JCC erroneously determined that the
Claimant’s retirement severed the causal connection and, for entitle-
ment to PTD benefits post-retirement, the Claimant had a two-fold
burden: 1) to re-establish causation between the compensable injuries
and her inability to return to gainful employment; and 2) to establish
that the compensable injuries had deteriorated to such a degree after
retirement that she was now disabled.

In fact, the analysis used in Siegel and Seneca had no application
here because the standard for proving entitlement to PTD benefits
differed at the time those cases were decided. In Siegel, the claimant’s
accident occurred in 1988 or 1989. 611 So. 2d at 1347. In Seneca, the
claimant’s accident occurred in 1980. 512 So. 2d at 1005. For dates of
accidents between August 1, 1979, and December 30, 1993, section
440.15(1)(b) provided:

(b) Loss of both hands, or both arms, or both feet, or both legs, or both
eyes, or of any two thereof or paraplegia or quadriplegia shall, in the
absence of conclusive proof of a substantial earning capacity,
constitute permanent total disability. In all other cases, permanent
total disability shall be determined in accordance with the facts. In
such cases, no compensation shall be payable under paragraph (a) if
the employee is engaged in, or is physically capable of engaging in,
gainful employment; and the burden shall be upon the employee to
establish that he is not able uninterruptedly to do even light work
[available within a 100-mile radius of the injured employee’s
residence (added in 1990)] due to physical limitations.

(emphasis added).
The provision’s focus was on whether an employee can demon-

strate he cannot engage in any light work due to physical limitations.
Contrast that with the vocational analysis found in the social security
analysis at step 5—“whether, based on the claimant’s age, education,
and work experience, the claimant can perform other similar work
[similar to past relevant work] found in significant numbers in the
national economy.” Butler, 980 So. 2d at 1252.

Thus, because Claimant was disabled based on the five-step
sequential analysis on December 30, 2004, the date on which all TTD
benefits were exhausted, and remained so on May 27, 2011, when she
reached overall MMI, she met the “catastrophic injury test,” and the
burden shifted to the E/C to offer conclusive proof of a substantial
earning capacity. By using her retirement date as the central compo-
nent to determine whether the Claimant was entitled to PTD, the JCC
committed legal error.

At the hearing, the E/C’s vocational expert testified that Claimant
was unable to perform any of the potential jobs she identified in her
labor market survey. Because the E/C offered no evidence to establish
that Claimant retained a substantial earning capacity, we reverse the
JCC’s denial of PTD benefits and remand for entry of an order finding
Claimant is entitled to PTD benefits effective December 31, 2004,
along with any other benefits or costs due and owing as a result of such
award.

REVERSED. (WOLF and M.K. THOMAS, JJ., concur.)
))))))))))))))))))

1Our reversal on the PTD issue and affirmance on the issues raised in the cross-
appeal render moot Claimant’s separate issue on appeal concerning temporary partial
disability benefits.

2The court in Westphal held that the 104-week statutory cap on temporary benefits
in effect at the time was unconstitutional and reinstituted the 260-week limit from the
pre-1994 version of the statute. 194 So. 3d at 327.

 3A catastrophic injury is defined as any injury that would qualify a claimant to
receive social security disability benefits under the Social Security Act as it existed on
July 1, 1992. See § 440.02(37)(f), Fla. Stat. (1999).

 4If a claimant fails to establish disability at step three, a claimant’s residual
functional capacity is assessed and used to determine steps four and five. Butler, 980

So. 2d at 1252.

*        *        *

Criminal law—Post conviction relief—Double jeopardy—Defendant’s
convictions for both unlawful use of a computer service to solicit a
minor and traveling to meet a minor did not violate double jeopardy
where defendant entered into plea agreement—Although charging
document contained only one solicitation count and one traveling
count, the basis for plea negotiations was broader than the charging
document and included information about potential solicitations that
could have been charged but were not—Unlike situation in Lee v. State
and State v. Shelly, which involved jury verdicts founded on charging
document, plea negotiations are not so limited and can be based on
relevant but uncharged information—In context of plea negotiations,
charging document need not be as strictly construed as to those counts
that may form the basis for a double jeopardy violation

CHRISTOPHER NEWCOMBE, Appellant, v. STATE OF FLORIDA, Appellee. 1st
District. Case No. 1D16-4769. April 15, 2020. On appeal from the Circuit Court for
Leon County. Martin A. Fitzpatrick, Judge. Counsel: Mark V. Murray of Law Offices
of Mark V. Murray, Tallahassee, for Appellant. Ashley Moody, Attorney General, and
Heather Flanagan Ross, Assistant Attorney General, Tallahassee, for Appellee.

ON REMAND FROM FLORIDA SUPREME COURT
[Original Opinion at 44 Fla. L. Weekly D2923a]

(MAKAR, J.) We deny Appellant’s motion for rehearing, withdraw
our opinion issued on December 6, 2019, and substitute the following
opinion in its place:

In 2012, Christopher Newcombe was charged with one count of
unlawful use of a computer service to solicit a minor and one count of
traveling to meet a minor. In 2013, he entered a plea of nolo conten-
dere and was sentenced to five years in prison and 15 years of sex
offender probation. In 2015, he filed a rule 3.850 post-conviction
motion alleging, in part, that his convictions for unlawful use of a
computer service and traveling to meet a minor violate double
jeopardy. The trial court denied relief and this Court affirmed on the
basis of Lee v. State, 223 So. 3d 342 (Fla. 1st DCA 2017), a decision
that has since been overturned. Lee v. State, 258 So. 3d 1297 (Fla.
2018). In light of its decision, the supreme court has quashed the panel
decision in this case and remanded for reconsideration of Lee’s
applicability to Newcombe’s situation.

We conclude that Newcombe is not entitled to post-conviction
relief because his decision to enter a plea agreement differs from the
situations in Lee, which was based on jury verdict founded upon a
charging document limited to one count of solicitation and one count
of traveling after solicitation.

The problem in Lee was that the jury’s dual convictions for
solicitation and traveling after solicitation were not based on separate
and distinct counts of solicitation in the charging document. Similarly,
in State v. Shelley, 176 So. 3d 914, 919 (Fla. 2015), Shelley’s dual
convictions for solicitation and traveling after solicitation were not
based on separate and distinct counts of solicitation in the charging
document. Absent separate and distinct counts of solicitation in the
charging document, the dual convictions for solicitation and traveling
after solicitation were necessarily based on the same conduct.
Evidence of uncharged solicitations was deemed inadequate to
support the verdict; instead, the charging document must include
separate and independent solicitation counts to avoid a double
jeopardy violation.

In contrast, although Newcombe faced the same type of two-count
information (one solicitation count and one traveling count) as in Lee
and Shelley, the basis for his plea negotiations was broader than just
the charging document. It included not only the charging document
but also information about potential solicitations that could have been
charged, such as those mentioned in the probable cause affidavit, but
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were not. Unlike the situation in Lee, where only charged conduct is
allowable at trial, plea negotiations are not so limited and can be based
on relevant but uncharged information. In the context of plea negotia-
tions, the charging document need not be as strictly constructed as to
those counts that might form the basis for a double jeopardy violation.
Here, for instance, the charging document could have been drafted
more broadly to include two or more solicitation counts, making it
likely that Newcombe was willing to enter a plea as to the one count
of solicitation and the one count of traveling presented, and that he
accepted that a factual basis existed for doing so, as the trial judge
noted.

AFFIRMED. (LEWIS, J., concurs; B.L. THOMAS, J., concurs in
result with opinion.)
))))))))))))))))))
(B.L. THOMAS, J., concurring in result only.) I agree that relief
should be denied, but I concur in result only with the majority opinion,
because Lee v. State, 223 So. 3d 342 (Fla. 1st DCA 2017), rev’d, 258
So. 3d 1297 (2018) is not retroactive under Witt v. State, 387 So. 2d
922 (Fla. 1980). I also concur in result only to recommend that the
Florida Supreme Court recede from the rationale of that decision.1 I
respectfully recommend that the supreme court adopt the views
expressed in Judge Winokur’s concurring opinion in this court’s
decision in Lee, which correctly states that a claimed double-jeopardy
violation based on multiple punishments can only be raised at
sentencing and logically must be based on the facts established at trial,
not by a pre-trial motion which cannot assert factual claims that
multiple criminal acts were not committed.

I. Retroactivity Analysis
The supreme court’s decision in Lee2 should not be applied

retroactively. In general, decisions of the Florida Supreme Court in
criminal cases establishing a new rule of law are not retroactive, unless
the decision creates a new fundamental constitutional right that the
court holds must apply retroactively. See Witt v. State, 387 So. 2d at
925.

The rationale and rule of State v. Glenn resolves the issue in this
case. 558 So. 2d 4, 6-7 (Fla. 1990) (“only major constitutional changes
of law which constitute a development of fundamental significance
are cognizable under a motion for postconviction relief.”). Most
“ ‘jurisprudential upheavals’ in the law fall within two broad catego-
ries . . . which are of such significant magnitude as to necessitate
retroactive application as determined by the three-prong test applied
in Stovall v. Denno, 388 U.S. 293, 87 S.C. 1967, 18 L.Ed.2d 1199
(1967).” Id. at 6. By contrast, mere “evolutionary refinements in the
criminal law, affording new or different standards for the admissibility
of evidence, for procedural fairness, for proportionality review of
capital cases, and for other like matters . . . do not compel an abridg-
ment of the finality of judgments.” Id. (citing Witt, 387 So. 2d at 929-
30).

As the supreme court emphasized in Witt, this limitation of
retroactivity in postconviction cases must be scrupulously honored so
as to not jeopardize finality and the rule of law:

The importance of finality in any justice system, including the
criminal justice system, cannot be understated. It has long been
recognized that, for several reasons, litigation must, at some point,
come to an end. In terms of the availability of judicial resources, cases
must eventually become final simply to allow effective appellate
review of other cases. There is no evidence that subsequent collateral
review is generally better than contemporaneous appellate review for
ensuring that a conviction or sentence is just. Moreover, an absence
of finality casts a cloud of tentativeness over the criminal justice
system, benefiting neither the person convicted nor society as a whole.

Witt, 387 So. 2d at 925 (emphasis added). In Witt, a capital case, the

supreme court declined to apply several decisions retroactively.
Inappropriate retroactive application of decisions in criminal cases

cause delays, which foster disrespect for our courts and the rule of law.
Society has a reasonable expectation that the judiciary will not alter
the rules previously defined to allow retrials that impose public costs
and in cases involving criminal violence, require victims to relive the
agony of the experience and the stress involved in a criminal trial.

If Carawan v. State, 515 So. 2d 161 (Fla. 1987), superseded by
statute, ch. 88-131, § 7, Laws of Florida, as recognized in Valdes v.
State, 3 So. 3d 1067 (Fla. 2009) was held not to be retroactive, neither
should Lee, which did not announce a fundamental rule of constitu-
tional magnitude. Rather, Lee should be regarded as only “evolution-
ary refinements” of the law of double jeopardy in Florida because it
merely applied previously established double-jeopardy law on
multiple punishments to specific facts and did not announce a new
fundamental constitutional rule:

We must emphasize that the policy interests of decisional finality
weigh heavily in our decision. At some point in time cases must come
to an end. Granting collateral relief to Glenn and others similarly
situated would have a strong impact upon the administration of justice.
Courts would be forced to reexamine previously final and fully
adjudicated cases. Moreover, courts would be faced in many cases
with the problem of making difficult and time-consuming factual
determinations based on stale records. We believe that a court’s time
and energy would be better spent in handling its current caseload than
in reviewing cases which were final and proper under the law as it
existed at the time of trial and any direct appeal.

Glenn, 558 So. 2d at 7-8.
In addition, principles of fairness do not require Lee to be held

retroactively given the nature of the crimes and Appellant’s lack of
confusion. The facts of the present case are relevant and informative.

Appellant sought to engage in sexual activity with a (presumed)
13-year old minor. In 2012, Appellant (then 31 years of age) was
charged with one count of traveling to meet a minor (for sexual
activity) in violation of section 847.0135(4)(a), and one count of
unlawful use of a computer service (to solicit such activity) in
violation of section 847.0135(3)(a), Florida Statutes (2012).

The second probable-cause affidavit established that beginning on
August 7, 2012, Appellant began communicating by computer with
a person who identified themselves as a 13-year old girl. Appellant
communicated repeatedly and in graphic detail with the minor, an
undercover police officer, describing the sexual acts he wanted the
minor to perform. He repeatedly solicited sex with the minor and
eventually proposed meeting the minor to engage in the sexual acts.
Upon arrest, Appellant confessed to the conversations, stated he
thought the minor was 14-years old, and admitted that the emails were
sent by him to the undercover police officer.

The State offered Appellant a plea to 3.5 years in state prison, but
Appellant declined the plea offer, pleaded to both charges with no
agreement, and sought a downward departure from the recommended
sentence under the Criminal Punishment Code. He received a
sentence of 5 years in state prison, followed by 15 years of sex-
offender probation. Appellant did not appeal his convictions or
sentence.

Appellant then sought post-conviction relief in 2016 based on two
grounds. Appellant’s first ground (later abandoned) asserted that
original defense counsel was ineffective for advising Appellant to
reject the State’s plea offer because “[e]ven a fleeting review of the
State’s evidence in this case unquestionably establishes the (Appel-
lant’s) guilt, and there were no readily available defenses (entrapment,
etc.).” Appellant also argued that his two sentences and convictions
were a violation of double jeopardy.

In his second ground asserted, Appellant argued he was entitled to
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have the trial court vacate the count for solicitation of a minor, a
second-degree felony, and be resentenced to the third-degree felony
of traveling to meet a minor for sexual activity.

Critical here, Appellant made no argument that his solicitation and
travel were a single act, because he could not, in light of the facts of the
repeated communications beginning on August 7th, 2012, and the
travel and arrest occurring on September 4th, 2012. Rather, Appellant
asserted in his second ground for postconviction relief that the two
convictions somehow violated the prohibition against multiple-
punishments under the Double Jeopardy Clause of the United States
Constitution.

Rejecting Appellant’s post-conviction claim, the trial court
correctly determined that the “[i]nformation does not contend that
there was a single event which constituted solicitation and traveling;
rather, it alleges that there were multiple events which constituted
such crimes.” Both the information and the probable-cause affidavit,
as the trial court found, identified three acts of solicitation of sexual
activity with a (presumed) minor, and travel to meet the minor, in
separate months. Thus, the trial court correctly decided in 2016 that
it need not even reach the issue of whether the rule announced in
Shelley v. State, 176 So. 3d 914 (Fla. 2015), that multiple sentences
could not be imposed for a single criminal act, would apply, because
Appellant clearly committed multiple acts of solicitation and travel.

Here, Appellant was not confused as to whether he was being
punished twice for the same act for crimes subsumed within each
other. Rather, Appellant pleaded “straight-up” to the charges in 2013,
and asserted in his second ground for postconviction relief only that
the two convictions somehow violated the prohibition against
multiple-punishments under the Double Jeopardy Clause of the
United States Constitution. Therefore, fairness does not require Lee to
be applied retroactively.

Ironically, another reason to decline to apply Lee retroactively, is
that under the rule of Lee, prosecutors will be incentivized to charge
every count of solicitation, rather than only charging one or two out of
a reasonable notion of leniency. This will likely occur because if every
count is not charged in the information, then the defendant can assert
a right to a pretrial dismissal of the charges without ever demanding
a statement of particulars under Florida Rule of Criminal Procedure
3.140(n). See Lee, 258 So. 3d at 1302-05. If forced to specify by an
adversarial motion exactly how many criminal acts a defendant did
allegedly commit, a prosecutor is highly likely, and not unreasonably
so, to specify exactly how many criminal acts were allegedly commit-
ted. This will result in criminal defendants facing far more severe
penalties rather than under this court’s decision in Lee.

For the above reasons, the supreme court’s decision reversing this
court’s decision in Lee should not be applied retroactively in
postconviction cases.

II. The Supreme Court Should Recede from Its Decision in Lee
The supreme court should recede from its decision in Lee and adopt

Judge Winokur’s concurrence in this court’s 13-2 en banc decision
because it is correct under the United States Constitution and Florida
law, which codifies the “same elements test” of Blockburger v. United
States, 284 U.S. 299, 304 (1932) in section 775.021(4), Florida
Statutes (2019). Shelley, 176 So. 3d at 917-18 (“[A]bsent an explicit
statement of legislative intent to authorize separate punishments for
two crimes, application of the Blockburger ‘same-elements’ test
pursuant to section 775.021(4), Florida Statutes[,] is the sole method
of determining whether multiple punishments are double-jeopardy
violations.”) (internal citation omitted). And, section 775.021(4),
Florida Statutes, “speaks in terms of ‘conviction’, ‘adjudication of
guilty,’ and ‘sentence.’ Accordingly, like the constitutional protection
against multiple punishments for the same crime, section 775.021(4),

does not provide for pretrial dismissal of counts as a remedy.” Lee,
223 So. 3d at 362 n.12.

The supreme court in Lee did not cite to any constitutional
precedent establishing that an imprecise information violates a
criminal defendant’s constitutional right to avoid multiple punish-
ments for the same conduct under the Double Jeopardy Clause.
Rather, the supreme court’s decision in Lee conflates the remedy for
a criminal defendant to oppose a successive prosecution, when a
defendant has been previously acquitted or previously prosecuted,
which is a pre-trial motion to dismiss under Florida Rule of Appellate
Procedure 3.190(b), (defenses of “former acquittal” and “former
jeopardy” may be made by motion to dismiss the indictment or
information), with the remedy to prevent multiple punishments, which
can only be sought “at the end of the trial, not at the beginning.” See
Lee, 223 So. 3d at 361-63 (Winokur, J., concurring) (citing State v.
Sholl, 18 So. 3d 1158, 1162 (Fla. 1st DCA 2009) applying rule of
Johnson, 467 U.S. at 494-96) (emphasis added).

As Judge Winokur stated in his concurring opinion in Lee:
I see no way that the trial court can “presume” a double-jeopardy
violation pretrial, shifting the burden to the State to disprove it, unless
the remedy for the State’s failure to disprove it is dismissal of the
charges. And because pretrial dismissal of charges is not an appropri-
ate remedy for multiple punishment violation, this proposal cannot
work . . . [A] defendant claiming a multiple-punishment violation
under either the Double Jeopardy Clause or section 775.021(4) is not
entitled to pretrial dismissal of any counts under the information or
indictment.

Lee, 223 So. 3d at 363 (emphasis added).
A court must consider the facts to determine whether the defen-

dant’s constitutional right to avoid multiple punishments for the same
offense was violated. There is no constitutional infirmity to require a
trial court and a reviewing court to consider the evidentiary record to
determine whether the defendant’s constitutional right to avoid
multiple punishments for the same offense was violated. Quite the
contrary, a court must consider the facts to make such a determination.
The United State Supreme Court has held that the “multiple punish-
ment for the same conduct” type of double-jeopardy violation cannot
be raised in a pretrial motion. Ohio v. Johnson, 467 U.S. 493, 499-500
(1984) (“While the Double Jeopardy Clause may protect a defendant
against cumulative punishments for convictions on the same offense,
the Clause does not prohibit the State from prosecuting respondent for
such offenses in a single prosecution.”).

In other words, if a criminal defendant alleges that the State is
attempting to prosecute him for multiple crimes based on the same
conduct, he should move for a statement of particulars, establish that
fact, and only after multiple convictions can he assert that he cannot be
punished twice for the same criminal conduct.

Conclusion
For the above reasons, I concur in result only, because the supreme

court’s decision in Lee v. State should not be held to be retroactive. In
addition, I urge the supreme court to reconsider its holding in Lee and
adopt the views expressed in Judge Winokur’s concurring opinion in
this court’s en banc decision, later reversed by the supreme court.
))))))))))))))))))

1A district judge is bound to follow all supreme court precedent, of course, but may
respectfully express a view that the supreme court decision is not correct under the law.
See Hoffman v. Jones, 280 So. 2d 431, 424 (Fla. 1973) (explaining that district courts
must follow decisions of Florida Supreme Court but may “state their reasons for
advocating change”).

2Lee v. State, 258 So. 3d 1297 (Fla. 2018).

*        *        *
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Mortgage foreclosure—Commercial property—Leasehold interests—
Redemption—Declaratory judgment—Action stemming from fore-
closure of mortgage executed by sublessee, which included tract of land
and hotel identical to those included in sublease between sublessee and
master lessee—Claims that sublease preserved for master lessee a
superior right in the leasehold property and hotel improvements,
unencumbered by mortgage between sublessee and mortgagee, was
procedurally barred once certificate of title issued to mortgagee—
Master lessee could have appealed the final order denying its interven-
tion in foreclosure action, seeking review of its alleged rights and
thereby delaying issuance of the certificate of title, but failed to do so—
Sublessee failed to preserve its arguments as to right of redemption
because it did not assert them in foreclosure appeal to which it was a
party—Claim that master lessee retained a right of redemption was
barred upon issuance of certificate of title where final judgment of
foreclosure stated that such claims would be forever barred at that
time, reflecting statutory bar established in section 45.0315, and neither
master lessee nor sublessee took necessary steps to obtain final
adjudication of the issue before certificate was filed—Even if lessees’
declaratory judgment claims were not procedurally barred, they would
be rejected on the merits—Master lessee conveyed to sublessee the
right to enter into a mortgage, and, by entering mortgage, sublessee
was bound by its terms which covered the same property identified in
the sublease—Master lessee retained no approval rights as to sale, lease
or mortgage of the property identified in the sublease, and master
lessee had no standing or authority to assert that the mortgage did not
mean exactly what it said—Sublease transferred to sublessee all rights
and obligations related to the hotel property and business constituting
an assignment of those rights and obligations, which were then
encumbered by the mortgage as authorized by the sublease—Torts—
Trial court properly dismissed lessees’ tortious interference, civil
conspiracy, abuse of process and antitrust claims—As to both lessees,
conclusory affidavit asserting that appellees prevented refinancing
from succeeding while knowing it was essential was not legally
sufficient to create a triable issue—Tort claims also fail as to master
lessee because they assume master lessee had a right to redeem free and
clear of mortgage

PENSACOLA BEACH, L.L.C., PENSACOLA BEACH, INC., and DAVID A.
BRANNEN, Appellants, v. AMERICAN FIDELITY LIFE INSURANCE COM-
PANY, SANTA ROSA ISLAND AUTHORITY, and MICHAEL J. STEBBINS,
Appellees. 1st District. Case Nos. 1D17-2741, 1D17-2914, 1D17-4751. PENSACOLA
BEACH, INC. and PENSACOLA BEACH, L.L.C., Appellants, v. VIA DE LUNA
CORPORATION, AMERICAN FIDELITY LIFE INSURANCE COMPANY, and
SANTA ROSA ISLAND AUTHORITY, Appellees. Case Nos. 1D17-4132, 1D18-
0907. April 15, 2020. On appeal from the Circuit Court for Escambia County. Gary L.
Bergosh, Judge. Counsel: Robert O. Beasley, Phillip A. Pugh, and DeWitt D. Clark, of
Litvak, Beasley, Wilson & Ball, LLP, Pensacola; Jessica L. Scholl and W. David Jester,
of Galloway, Johnson, Tompkins, Burr & Smith, Pensacola, for Appellants Pensacola
Beach, Inc., Pensacola Beach, LLC, and David Brannen. Linda A. Hoffman, Brian W.
Hoffman, and Robert S. Rushing, of Carver, Darden, Koretzky, Tessier, Finn,
Blossman & Areaux, LLC, Pensacola, for Appellee American Fidelity Life Insurance
Company. Michael J. Stebbins of Michael J. Stebbins, P.L., Pensacola, for Appellee
Santa Rosa Island Authority. Matt E. Dannheisser of Matt E. Dannheisser, P.A.,
Pensacola, for Appellee Michael J. Stebbins.

(KELSEY, J.) These consolidated appeals involve a complex array of
parties, proceedings, and issues arising from a commercial real estate
mortgage default and foreclosure. The primary issues involve
Appellants’ attempts to redeem the property. After considering all
arguments raised, we affirm for the reasons set forth below. We begin
by setting forth the factual and procedural history.

I. Overview.
The relevant property is the Marriott SpringHill Suites Hotel on

Santa Rosa Island. Escambia County owns the island, and leased it to
Appellee Santa Rosa Island Authority (SRIA) under a renewable 99-
year lease.1 SRIA entered a long-term ground lease with Appellant

Pensacola Beach Incorporated (PBI), covering the land to be used for
the hotel plus some additional land. The lease between SRIA and PBI
requires PBI to develop a “hotel/motel with related facilities,” and sets
forth related terms and conditions in great detail. PBI and a related
entity, Appellant Pensacola Beach Limited Liability Company
(PBLLC), then entered an agreement titled as a sublease. Appellant
Mr. Brannen is the managing member of both PBI and PBLLC.2

The sublease covered less land than the master lease between SRIA
and PBI, but otherwise was identical to the master lease. The sublease
imposed on PBLLC all of the hotel-related obligations imposed on
PBI in the master lease. These obligations included developing the
hotel property and business, and paying all necessary expenses
including mortgage payments, taxes, and fees. The sublease from PBI
to PBLLC also provided that PBLLC would mortgage the hotel
property; and authorized PBI to terminate the sublease and take back
the property, after providing notice and an opportunity to cure, if
PBLLC defaulted on its obligations.

PBLLC mortgaged the property to Appellee American Fidelity
Life Insurance Company (AmFi). PBI is not a party to the mortgage
nor mentioned therein. The property descriptions referenced in and
attached to the mortgage were identical to those of the sublease to
PBLLC. In the mortgage, PBLLC conveyed to AmFi the tract of land
for the hotel buildings and operations; all buildings and improvements
on the land including those yet to be erected; all “right, title and
interest of [PBLLC] in and to all leases or subleases covering the
Premises or any portion thereof now or hereafter existing or entered
into”; “any greater estate in the Premises owned or hereafter ac-
quired”; “[a]ll easements, rights-of-way and rights used in connection
therewith”; and many other broad provisions to the same effect.
PBLLC further covenanted that PBLLC was “indefeasibly seized of
said Premises as to leasehold interest” and had “full power and lawful
right to convey the same as to leasehold interest.” PBLLC assigned
and transferred to AmFi “all leases [and] subleases” of the mortgaged
property, expressly calling the assignment “absolute.” The mortgage
provided that PBLLC’s failure to perform as required would consti-
tute a default, as would the filing of a petition in bankruptcy by
PBLLC or any guarantor or surety of the related note.

In 2009, PBLLC defaulted on the mortgage payments and failed to
pay property taxes. We will expand on the ensuing proceedings, but
the short summary is that after some litigation delay, AmFi success-
fully foreclosed, bought the property, and received the certificate of
title. The property foreclosed upon was described in the foreclosure
proceedings and judgment as identical to that described in both the
sublease and the mortgage. The certificate of title issued to AmFi on
December 3, 2013. AmFi immediately transferred the property to a
wholly owned subsidiary, Appellee Via De Luna Corporation (named
after the property’s street address), which has assumed the duties set
forth in the lease from SRIA to PBI and in the sublease from PBI to
PBLLC.

The heart of the litigation below, and these appeals, is PBI’s
attempt to redeem the property, and to keep its original leasehold
interest and the equity in the hotel land and improvements—all free
and clear of the mortgage. PBI’s multiple pleadings below consis-
tently alleged that PBI retained the leasehold interest in the hotel land
and improvements, and that the foreclosure judgment incorrectly
encompassed that land and improvements.3 PBI also alleged, without
ever providing any supporting evidence other than Mr. Brannen’s
conclusory affidavit, that it terminated PBLLC’s interests before the
foreclosure and in that additional manner retained an independent and
exclusive right of redemption. Nevertheless, both PBI and PBLLC
attempted to redeem the property. Mr. Brannen and two new entities
were identified as borrowers in a proposed financing agreement with
a third party not involved here. That agreement presumably would
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have made redemption economically feasible. As conditions of the
new financing, PBI and PBLLC asked SRIA to correct what they
described as a title error, and to enter a new ground lease. SRIA’s
attorney, Appellee Mr. Stebbins, conducted research and advised
SRIA about these issues. SRIA declined to comply with PBI’s and
PBLLC’s requests. The foreclosure process became final with
issuance of the certificate of title, and the litigation proceeded.4

II. The Litigation.
Before the judicial sale occurred and the certificate of title issued

to AmFi, PBI filed a declaratory judgment action against AmFi,
primarily seeking a declaration that the mortgage between AmFi and
PBLLC did not encumber PBI’s leasehold interest in the hotel
property, and thus the foreclosure judgment did not extinguish PBI’s
interest. PBI later filed a Notice of Lis Pendens. This prompted Via De
Luna to file a slander of title action against PBI and PBLLC. Several
years of extensive motion and pleading practice culminated in the
operative pleadings now before us. In what was titled a third amended
complaint, PBI, PBLLC, and Mr. Brannen alleged that PBI had
terminated PBLLC’s interest in the hotel property before the foreclo-
sure; that PBI retained an unencumbered interest in the hotel property;
and that PBI had arranged third-party financing to redeem the
property, but the tortious concerted actions of AmFi, SRIA, and Mr.
Stebbins thwarted the financing and redemption. That complaint
alleged tortious interference (four counts), civil conspiracy, abuse of
process, and violation of the Florida Antitrust Act. PBI and PBLLC
also counterclaimed in Via De Luna’s slander of title action, asserting
the same claims alleged in their declaratory judgment action; and they
brought a third-party claim against AmFi and SRIA.

In the declaratory judgment action, the lower tribunal struck the
claims of PBI and Mr. Brannen as a sanction for repeated discovery
violations. This left PBLLC as the sole plaintiff, with claims pending
against AmFi, SRIA, and Mr. Stebbins. AmFi moved to dismiss those
claims, arguing that PBLLC lacked standing to pursue them. AmFi
also argued that PBLLC had inconsistently and thus improperly
asserted both that its interest in the hotel property had been terminated,
and that it still had a right of redemption. SRIA and Mr. Stebbins
joined in this motion to dismiss. The lower tribunal dismissed
PBLLC’s claims with prejudice and denied its request to amend. After
a subsequent hearing, at which PBLLC did not renew its motion to
amend, the lower tribunal entered a partial final judgment dismissing
PBLLC’s claims against AmFi, SRIA, and Mr. Stebbins.

After dismissal of PBLLC’s claims in the declaratory judgment
action, AmFi moved for summary judgment against PBI, PBLLC, and
Mr. Brannen. AmFi argued that the agreement between PBI and
PBLLC, although titled a sublease, was functionally an assignment as
to the hotel property, and therefore it did not reserve for PBI the right
to redeem the property. PBI, PBLLC, and Mr. Brannen maintained
that the document was a sublease, because PBI had retained a
convenience store that was not part of the hotel property, as well as a
reversionary interest. PBI, PBLLC, and Mr. Brannen also argued for
the first time that AmFi lacked standing to seek a declaratory judg-
ment. After a hearing, the lower tribunal entered summary judgment
for AmFi.

Parallel to the declaratory judgment action, Via De Luna’s slander
of title claim was litigated, including the PBI/PBLLC counterclaim
and third-party claim against AmFi and SRIA. The counterclaim and
third-party claim were predominantly the same as the claims PBI and
PBLLC had asserted in the third amended complaint for declaratory
judgment, which the lower tribunal had stricken as to PBI and Mr.
Brannen. PBI and PBLLC also alleged in this action that Via De Luna
was part of the conspiracy against them, in that it was a product of the
conspiracy. PBI, PBLLC, and Mr. Brannen further argued that
although SRIA did not participate in the slander of title proceeding, it

remained a named party subject to their claims. PBI, PBLLC, and Mr.
Brannen sought a declaratory judgment resolving the assign-
ment/sublease issue. Via De Luna argued that res judicata barred all
of these claims, and that the claims constituted improper collateral
attacks on the long-since-final foreclosure judgment. After a hearing,
the lower tribunal entered summary judgment for AmFi, Via De Luna,
and SRIA.

All of this brings us these five appeals for resolution. Three arise
from Appellants’ original lawsuit, focused mainly on the redemption
issue (Case Nos. 1D17-2741, 1D17-2914, and 1D17-4751). The other
two arise from Via De Luna’s slander of title action, in which
Appellants re-asserted their redemption arguments (Case Nos. 1D17-
4132 and 1D18-907).

Two broad categories of issues are before us. First is whether PBI
retained both an interest in the hotel property free of the mortgage
encumbrance and the right to redeem the property. Second is whether
PBLLC alleged any valid tort claims against AmFi, SRIA, Mr.
Stebbins, and Via De Luna. After evaluating each of the many
arguments raised in these appeals, we conclude that the lower tribunal
properly ruled against Appellants on all issues, and we therefore
affirm in each appeal.

III. Analysis.
PBI argues that the sublease to PBLLC was a sublease in legal

effect; that is, that it preserved for PBI a superior right in the leasehold
property and hotel improvements, unencumbered by the mortgage
between PBLLC and AmFi. After PBI’s claims were stricken below,
it re-asserted them in a declaratory judgment count as to which
PBLLC was also a plaintiff, and as to which the lower tribunal entered
judgment for AmFi on other grounds. PBI maintains that it retained
the right of redemption and is still entitled to exercise the rights of
ownership; or alternatively, that it retained the right to pursue tort
claims against Appellees for having been deprived of those rights.

We reject these arguments as procedurally barred once the
certificate of title issued. PBI could have appealed the final order
denying its intervention, seeking our review of its alleged rights and
thus delaying issuance of the certificate of title, but it failed to appeal
that order. Even if PBI’s claims were still viable, though, we would
reject them on their merits. The language of the sublease reveals that
it was an assignment in legal effect. Further, the terms of the mortgage
encompassed the interest that PBI argues it retained; and therefore PBI
had no remaining claim as against AmFi’s interest acquired through
the mortgage. Finally, we conclude that the lower tribunal correctly
dismissed the tort claims against the Appellees.

A. Preclusion.
As we noted earlier (supra n.3), PBI sought to intervene in the

foreclosure action, raising the same arguments there that it later
asserted in the post-foreclosure litigation and raises again here.5 The
lower tribunal denied PBI’s motion to intervene, but PBI did not
appeal. An order denying intervention is a final, appealable order as
to the party seeking to intervene. See, e.g., City of Sunrise v. Town of
Davie, 472 So. 2d 458, 459 (Fla. 1985); Y.H. v. F.L.H., 784 So. 2d
565, 567-68 (Fla. 1st DCA 2001). We have held that a party failing to
appeal the denial of its motion to intervene cannot properly raise the
claimed intervention rights on appeal from a subsequent merits
judgment in the cause. Soclof v. State Rd. Dept., 169 So. 2d 510, 512
(Fla. 1st DCA 1964) (finding unpreserved tenant’s claim of entitle-
ment to part of eminent domain damages awarded to owner); see also
YHT & Associates, Inc. v. Nationstar Mortg. LLC, 177 So. 3d 641, 642
(Fla. 2d DCA 2015) (On Motion for Rehearing) (holding that party
who buys property while foreclosure is pending “has no standing” to
appeal foreclosure judgment if it failed to appeal the order denying its
earlier motion to intervene in foreclosure proceeding). If PBI had
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appealed the order denying its motion to intervene, and we had found
any merit in PBI’s arguments, those arguments could have been
resolved before issuance of the certificate of title, as they should have
been. The ensuing years of litigation on those issues should never have
occurred, and we affirm the lower tribunal’s dismissal of PBI’s
claims.

PBLLC also failed to preserve its arguments as to right of redemp-
tion because it did not assert them in the Foreclosure Appeal, in which
it was a party. Barring fraud, which PBLLC does not assert, the
Foreclosure Appeal was the only and final opportunity to raise any
issues affecting rights upon foreclosure, and the failure to raise such
issues barred any future assertion of those claims. See Jenkins v.
Lennar Corp., 972 So. 2d 1064, 1065 (Fla. 3d DCA 2008) (holding
that a litigant was barred from attacking a final judgment of foreclo-
sure when the court had affirmed foreclosure on direct appeal and the
litigant’s issues either were previously decided on the merits or could
have been raised in one of her four previous actions). Thus, we affirm
the lower tribunal’s dismissal of PBLLC’s declaratory judgment
claims.

The claim that PBI retained a right of redemption was “forever
barred” upon issuance of the certificate of title on December 2, 2013.
The Final Judgment of Foreclosure states on its face, in typical
language, as follows (emphasis added):

On filing the Certificate of Title, the Defendants, and all persons
claiming under or against them since the filing of the Notice of Lis
Pendens shall be forever barred and foreclosed of any and all estate,
claim, or equity in and to the above described property, and the sale
shall stand confirmed and the purchaser at the sale shall be let into
possession of the real and personal property described herein.

This language in the Final Judgment of Foreclosure reflects the
statutory bar established in section 45.0315, Florida Statutes, which
governs the right of redemption and allows cure of the mortgage
indebtedness and prevention of a foreclosure sale “[a]t any time before
the later of the filing of a certificate of sale by the clerk of the court or
the time specified in the judgment, order or decree of foreclosure. . .”
(emphasis added). This section concludes with, “Otherwise, there is
no right of redemption.” § 45.0315, Fla. Stat. (2013). This is definitive
and unambiguous, and PBI and PBLLC did not take the necessary
steps to obtain final adjudication of these issues before filing of the
certificate of title, or to fall within the very narrow fraud exception to
that finality. See Salazar v. HSBC Bank, USA, NA, 158 So. 3d 699,
702 & n.4 (Fla. 3d DCA 2015) (rejecting attempts to vacate foreclo-
sure judgment where claimant failed to file a legally-sufficient claim
under Fla. R. Civ. P. 1.540(b)); Vargas v. Deutsche Bank Nat’l Tr.
Co., 104 So. 3d 1156, 1166 (Fla. 3d DCA 2012) (rejecting post-
foreclosure-judgment attempts to require mortgagee to modify
mortgagor’s loan, where attempts to modify loan were never com-
pleted and mortgagor filed no motion asserting viable grounds to
vacate the judgment under Rules 1.530 or 1.540). These arguments
were barred, so they provide no viable basis for relief on appeal.

B. Sublease/Assignment and Scope of Mortgage.
Even if we did not find PBI’s and PBLLC’s declaratory judgment

claims procedurally barred, we reject them on their merits. PBI’s
claims center on the argument that once PBLLC defaulted under the
mortgage, the mortgage “evaporated” (PBI’s counsel’s choice of
words below), and PBI retained all interests under the master lease
from SRIA free of the mortgage. The governing documents do not
support this argument. As a threshold matter, PBI was not a party to
the mortgage, but in the sublease PBI conveyed to PBLLC the right to
enter into a mortgage, in a provision identical to that in the master
lease from SRIA giving PBI the right to enter a mortgage. PBLLC,
having the right to enter a mortgage, did so, and was bound by its

terms. The mortgage covered precisely the same property identified
in the PBLLC sublease, as exactly the same property descriptions
were attached to both the sublease and the mortgage. The mortgage
conveyed to AmFi the hotel land, buildings, and improvements; an
“absolute assignment” of all leases and subleases; “any greater estate
in the Premises owned or hereafter acquired”; and all easements,
rights-of-way, and rights used in connection with the hotel properties.
The mortgage covenanted to AmFi that PBLLC was “indefeasibly
seized of said Premises as to leasehold interest” and had “full power
and lawful right to convey the same as to leasehold interest.” PBI
retained no approval rights as to sale, lease, or mortgage of the
property identified in the sublease. The express and unambiguous
representations in the mortgage contradict PBI’s subsequent claims.
As between itself and AmFi, and as a non-party to the mortgage, PBI
had no authority or standing to assert that the mortgage did not mean
exactly what it said. It appears that PBI sought to simultaneously
authorize the mortgage and yet disavow its effect—a result AmFi
would not have accepted and did not accept as a limitation on its
mortgage interest.

PBI also argues that AmFi’s mortgage rights cannot reach PBI’s
original leasehold interest because the sublease to PBLLC was not an
assignment. We reject this argument. The title of a document does not
control; its legal effect controls. City of Pensacola v. Seville Harbour,
Inc., 219 So. 3d 984, 987 (Fla. 1st DCA 2017). Further, such a transfer
of all interest in a specific portion of land or legal rights is still a valid
assignment as to what is transferred—even if other land or rights are
retained. See id. at 987-98.

In all respects material to the hotel property, the sublease from PBI
to PBLLC was identical to the master lease from SRIA to PBI. The
sublease transferred to PBLLC all rights and obligations related to the
hotel property and business, constituting an assignment of those rights
and obligations. The rights were then encumbered by the AmFi
mortgage as authorized in the sublease. We agree with AmFi that at
most, PBI retained a right of re-entry upon PBLLC’s default and PBI’s
fulfilment of its obligations to provide written notice of default,
opportunity to cure, and the intention to forfeit the sublease. Even
assuming PBI performed those obligations, which this record does not
establish, this provision does not defeat AmFi’s rights in the mort-
gaged property. See C.N.H.F., Inc. v. Eagle Crest Dev. Co., 128 So.
844, 845 (Fla. 1930) (quoted in City of Pensacola, 219 So. 3d at 987).
The lower tribunal properly rejected PBI’s arguments that PBI
retained the hotel property and all rights therein unencumbered by the
mortgage.

C. Tort Claims.
Only the tort claims remain: tortious interference, civil conspiracy,

abuse of process, and violation of the Florida Antitrust Act. All of
these claims presume that PBI or PBLLC had the legal right to redeem
the property; and allege that but for Appellees’ actions and omissions,
PBI or PBLLC would have exercised that right.

PBI and PBLLC tried to avoid summary judgment on the tort
claims by filing Mr. Brannen’s affidavit asserting that the Appellees,
knowing that refinancing was essential, prevented it from succeeding.
As to both PBI and PBLLC, this conclusory assertion was not legally
sufficient to create a triable issue. See TSI Se., Inc. v. Royals, 588 So.
2d 309, 310 (Fla. 1st DCA 1991) (rejecting as legally insufficient
mere conclusory allegations in an affidavit opposing summary
judgment).

The tort claims also fail as to PBI because they assume PBI had the
right to redeem free and clear of the mortgage, an argument we have
rejected just as the lower tribunal did. Our affirmance on the redemp-
tion issues leads to an affirmance on these. The lower tribunal
properly entered judgment for the Appellees on all tort claims.
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IV. Conclusion.
After review of all arguments raised in all of these consolidated

appeals, we affirm in each appeal.
AFFIRMED. (ROWE and BILBREY, JJ., concur.)

))))))))))))))))))
1See Straughn v. Camp, 293 So. 2d 689, 690-92 (Fla. 1974) (explaining creation of

SRIA and the statutory framework and purpose governing the island leases); see also
Ward v. Brown, 919 So. 2d 462, 463 (Fla. 1st DCA 2005) (noting county ownership of
land, leased for automatically-renewable 99-year periods to SRIA, which can then
sublease the property); Quietwater Entm’t, Inc. v. Escambia Cty., 890 So. 2d 525, 526
(Fla. 1st DCA 2005) (noting that Escambia County owns the land in fee simple and
SRIA collects lease fees).

2Mr. Brannen has not filed or adopted an initial brief in these proceedings, although
adopting one argument in a reply brief. Thus, he has waived any of his individual
claims not controlled by those of PBI or PBLLC. See Tri-Cty. Produce Distribs., Inc.
v. Ne. Prod. Credit Ass’n, 147 So. 2d 587, 587-88 (Fla. 1st DCA 1962) (discussing
appellants’ obligation to file or formally adopt a brief to present arguments).

3PBI unsuccessfully attempted to intervene in the foreclosure case, raising the same
arguments it later pursued in its declaratory judgment action, but did not appeal the
denial of its motion to intervene. PBLLC and Mr. Brannen appealed the foreclosure
judgment, arguing only that the lower tribunal abused its discretion in two interlocutory
procedural rulings. We affirmed. Pensacola Beach LLC v. Am. Fid. Life Ins. Co., 106
So. 3d 933 (Fla. 1st DCA 2013) (Case No. 1D12-894) (the “Foreclosure Appeal”).

4These five consolidated appeals arise from two circuit court cases that were
consolidated below. Three appeals came from Escambia County Circuit Court Case
No. 2013-CA-002311: our Case Nos. 1D17-2741, 1D17-2914, and 1D17-4751. Two
appeals came from the same court’s Case No. 2016-CA-00111: Case Nos. 1D17-4132
and 1D18-907. The orders and judgments appealed are as follows: Case No. 1D17-
2741 (June 26, 2017, partial final judgment for Amfi, SRIA, and Mr. Stebbins,
dismissing with prejudice all of PBLLC’s claims asserted in both of the consolidated
underlying cases); Case No. 1D17-2914 (June 19, 2017, order dismissing with
prejudice all of PBLLC’s claims against SRIA and Mr. Stebbins); Case No. 1D17-4751
(October 27, 2017, order entering summary declaratory judgment that the PBI-to-
PBLLC sublease was an assignment in legal effect); Case No. 1D17-4132 (August 29,
2017, order dismissing with prejudice all claims of PBI and PBLLC against AmFi, and
dissolving and releasing lis pendens that PBI and PBLLC had placed on the property);
and Case No. 1D18-907 (January 31, 2018, final summary judgment for Via De Luna
as to claims by PBI and PBLLC).

The lower tribunal also entered a partial final judgment on February 1, 2017, in its
Case No. 2013-CA-002311, dismissing with prejudice all claims of PBI as a sanction
for discovery violations. PBI appealed that judgment, and we dismissed the appeal
because the judgment did not qualify as an immediately appealable partial final
judgment under Florida Rule of Appellate Procedure 9.110(k). Pensacola Beach, Inc.
v. Am. Fid. Life Ins. Co., 221 So. 3d 1289, 1289 (Fla. 1st DCA 2017) (Case No. 1D17-
714). The Court also declined to review that judgment through our certiorari
jurisdiction, because the petition was not filed timely. Id. at 1290. We also dismissed
a subsequent appeal as not reviewable under Rule 9.110(k). Pensacola Beach, LLC v.
Am. Fid. Life Ins. Co., 236 So. 3d 1195, 1196 (Fla. 1st DCA 2018) (Case No. 1D17-
2439).

5PBI restated its intervention arguments to the lower tribunal in support of its
declaratory judgment action, and filed in this record the hearing transcript from its
motion to intervene in the foreclosure case. The record thus confirms that PBI raised
there the same arguments it raised in the declaratory judgment action below and raises
on appeal. Even if PBI had not placed in this record its intervention claims and hearing
transcript, we could take judicial notice of our own records in the Foreclosure Appeal.
See Hillsborough Cty. Bd. of Cty. Comm’rs v. Pub. Emp. Relations Comm’n, 424 So.
2d 132, 134 (Fla. 1st DCA 1982) (holding that appellate courts may take judicial notice
of their own records); see also Dade Cty. Sch. Bd. v. Radio Station WQBA, 731 So. 2d
638, 644 (Fla. 1999) (stating that the “tipsy coachman” doctrine allows an appellate
court to affirm a trial court that “reaches the right result, but for the wrong reasons” so
long as “there is any basis which would support the judgment in the record”).

*        *        *

Criminal law—Post conviction relief—Sentencing—Credit for time
served—Jail credit—Foreign jails—Order reversed in part where
defendant was only awarded six days of jail credit for time spent in
Argentina and trial court’s attachments show that he was held for
eight days

RUBEN CHIMALE, Appellant, v. STATE OF FLORIDA, Appellee. 1st District. Case
No. 1D19-1205. April 15, 2020. On appeal from the Circuit Court for Leon County.
Angela C. Dempsey, Judge. Counsel: Ruben Chimale, pro se, Appellant. Ashley
Moody, Attorney General, and Barbara Debelius, Assistant Attorney General,
Tallahassee, for Appellee.

(PER CURIAM.) Ruben Chimale appeals the trial court’s denial of his

rule 3.850 motion seeking 97 days of additional foreign jail credit. We
agree with the trial court that, for the most part, this claim is refuted by
the record. However, we reverse the order in part because the court’s
attachments show that Mr. Chimale was held in Argentina for eight
days, not the six days that the sentencing court originally awarded.

“The trial court has discretion to award, and should consider
awarding, credit to defendants for time served in foreign jails while
awaiting transfer to Florida, particularly when the defendant was
incarcerated in another state solely on Florida charges.” Krause v.
State, 857 So. 2d 343, 343 (Fla. 1st DCA 2003). Such claims for
foreign jail credit are filed pursuant to Florida Rule of Criminal
Procedure 3.850. See West v. State, 22 So. 3d 797, 798 (Fla. 1st DCA
2009). At sentencing, the court exercised its discretion and awarded
Mr. Chimale six days of credit for time he was held on this case in
Argentina, awaiting extradition. The court also told Mr. Chimale that
if he could document additional time held, it would grant that credit
too.

In his motion for postconviction relief, Mr. Chimale asserted that
he was held on this case in Argentina for 97 days. The trial court’s
record attachments refute this specific period of time. Rather, these
records indicate that “the time of detention suffered by Chimale in this
country for the present extradition procedure was between July 19,
2012 and July 26, 2012”—a period of eight days, instead of the six
days that the trial court awarded.

Accordingly, we reverse and remand the order on appeal for the
court to consider whether to add two additional days of foreign jail
credit.

REVERSED and REMANDED. (RAY, C.J., and LEWIS and
OSTERHAUS, JJ., concur.)

*        *        *

Criminal law—Pro se filings—Prohibition

GERALD NILES, Appellant, v. STATE OF FLORIDA, Appellee. 1st District. Case
No. 1D19-1069. April 15, 2020. On appeal from the Circuit Court for Leon County.
Robert E. Long, Judge. Counsel: Gerald Niles, pro se, Appellant. Ashley Moody,
Attorney General, and Heather Flanagan Ross, Assistant Attorney General, Tallahas-
see, for Appellee.

(PER CURIAM) AFFIRMED. Due to Appellant’s apparent abuse of
the legal process by the repetitive and frivolous pro se filings in this
Court, we issued an order directing Appellant to show cause why he
should not be prohibited from future pro se filings in this Court related
to Leon County Circuit Court case number 1990 CF 2534. See State
v. Spencer, 751 So. 2d 47, 48 (Fla. 1999). Appellant’s response to the
show cause order does not provide a legal basis to prohibit the
imposition of sanctions.

Therefore, because Appellant’s repetitious, frivolous filings have
become an abuse of the legal process, we hold that Appellant is barred
from future pro se filings in this Court related to Leon County Circuit
Court case number 1990 CF 2534. The Clerk of the Court is directed
not to accept any future filings concerning this case unless they are
filed by a member in good standing of The Florida Bar. This includes
any post-disposition motion filed in response to this opinion. Appel-
lant is warned that any filings that violate the terms of this opinion
may result in a referral to the appropriate institution for disciplinary
procedures as provided in section 944.279, Florida Statutes (2019).
See Fla. R. App. P. 9.410.

We also direct the Clerk of the Court to provide a certified copy of
this opinion to the Florida Department of Corrections to be forwarded
to the appropriate institution or facility for disciplinary procedures
pursuant to the rules of the Department as provided for by section
944.09, Florida Statutes (2019). (ROBERTS, NORDBY, and
TANENBAUM, JJ., concur.)

*        *        *
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Criminal law—Murder—Evidence—Collateral crimes—Victim killed
by gunshot to head—No abuse of discretion in admitting evidence that
victim’s minor child had observed defendant pointing a gun at victim’s
head in a threatening manner—Court rejects claim that clear and
convincing evidence standard could not be met due to inconsistencies
in child’s testimony regarding the description of the firearm and the
date of the incident—Trial court had evidence that child was consistent
in description of firearm as being some sort of handgun, and inconsis-
tency regarding date did not mean that child was unclear or confused
about the collateral crime occurring—Probative value was not
outweighed by danger of undue prejudice where testimony was
probative as to intent and premeditation; evidence was not cumulative;
limiting instruction was given to jury; and defendant’s prior bad act
was not a feature of the trial

WARREN MYGEL HETHERINGTON, Appellant, v. STATE OF FLORIDA,
Appellee. 1st District. Case No. 1D18-3747. April 15, 2020. On appeal from the Circuit
Court for Escambia County. J. Scott Duncan, Judge. Counsel: Andy Thomas, Public
Defender, and Barbara J. Busharis, Assistant Public Defender, Tallahassee, for
Appellant. Ashley Moody, Attorney General, and Benjamin L. Hoffman, Assistant
Attorney General, Tallahassee, for Appellee.

(BILBREY, J.) Appellant challenges his conviction and resulting life
sentence for first degree, premeditated murder claiming that the trial
court erred by allowing the admission of collateral crime evidence
also known as prior bad act evidence.* See § 90.404(2), Fla. Stat.
(2018). We disagree and affirm.

The State noticed its intent to introduce at trial evidence that a few
months before the victim was killed by a gunshot to the head, the
victim’s minor child had observed Appellant pointing a handgun at
the victim’s head in a threatening manner. See § 90.404(2)(d)1., Fla.
Stat. (2018). At trial, the State proffered the child’s testimony and was
then permitted to present the testimony to the jury. Appellant contends
this was error because there was not clear and convincing evidence
that the collateral crime occurred and because the probative value of
the evidence was outweighed by unfair prejudice. See Whisby v. State,
262 So. 3d 228, 231 (Fla. 1st DCA 2018).

We review the admission of collateral crime evidence under an
abuse of discretion standard. See LaMarca v. State, 785 So. 2d 1209
(Fla. 2001). The trial court serves as a gatekeeper for the admission for
the collateral crime evidence and must determine, among other
factors, whether “the prior acts were proved by clear and convincing
evidence.” Kopsho v. State, 84 So. 3d 204, 212 (Fla. 2012) (citing
McLean v. State, 934 So. 2d 1248, 1262 (Fla. 2006)).

Here, Appellant contends that inconsistencies in the child’s
testimony, including the description of the firearm and the date of the
incident, mean that the clear and convincing evidence standard was
not met. We reject this argument and hold that competent substantial
evidence supported the trial court’s finding, using the clear and
convincing evidence standard, that the collateral crime occurred. The
trial court had evidence that the child was consistent in his description
of the firearm as being some sort of handgun. The child descriptions
of the firearm as “like a pistol” and “[l]ike a submachine gun, but he
held it in one hand,” was properly considered by the trial court in
applying the clear and convincing evidence standard. Likewise, the
child not being certain of the date of the collateral crime was under-
standable given the victim was murdered in February 2013 when the
child witness was seven years old, but the trial testimony did not occur
until August 2018. The child witness was clear that the collateral
crime occurred, which was the key issue, not the date upon which the
collateral crime occurred. The trial court was able to find that any
inconsistency regarding the date did not mean that the child was
unclear or confused about the collateral crime occurring. See Edwards
v. State, 257 So. 3d 586 (Fla. 1st DCA 2018) (defining clear and
convincing evidence). In sum, we reject the claim that the clear and

convincing standard could not have been met by the evidence
considered by trial court.

As for Appellant’s contention that the probative value of the
collateral crime is outweighed by the undue prejudice and therefore
should have been excluded under section 90.403, Florida Statutes
(2018), we disagree. Appellant was charged with premeditated
murder in violation of section 782.04(1)(a)1., Florida Statutes (2017).
In Florida law, “[p]remeditation is defined as more than a mere intent
to kill; it is a fully formed conscious purpose to kill.” Perry v. State,
801 So. 2d 78, 84 (Fla. 2001) (quoting Green v. State, 715 So. 2d 940,
943 (Fla. 1998)). “Evidence from which premeditation may be
inferred includes such matters as the nature of the weapon used, the
presence or absence of adequate provocation, previous difficulties
between the parties, the manner in which the homicide was commit-
ted, and the nature and manner of the wounds inflicted.” Green, 715
So. 2d at 944 (quoting Holton v. State, 573 So. 2d 284, 289 (Fla.
1990)).

The child’s testimony was certainly probative as to intent and
premeditation. See Dennis v. State, 817 So. 2d 741 (Fla. 2002)
(explaining defendant’s prior abusive relationship with the murder
victim was relevant to establish motive); Burgal v. State, 740 So. 2d
82 (Fla. 3d DCA 1999) (holding prior incidents of domestic violence
by the defendant against the victim were properly admitted to prove
motive, intent, and premeditation in prosecution for attempted first-
degree murder); State v. Wright, 74 So. 3d 503, 506 (Fla. 2d DCA
2011) (holding defendant’s prior acts of domestic violence and threats
to victim of armed kidnapping relevant to the issues of motive and
intent even if the prior acts did not bear a “striking similarity” to the
charged offense). The only remaining issue then is whether the
testimony was unduly prejudicial.

When determining whether the danger of unfair prejudice
outweighs the probative value of the evidence, the trial court must
consider “the need for the evidence; the tendency of the evidence to
suggest an improper basis to the jury for resolving the matter, e.g. an
emotional basis; the chain of inference necessary to establish the
material fact; and the effectiveness of a limiting instruction.” State v.
McClain, 525 So. 2d 420, 422 (Fla. 1988) (quoting 1 C. Ehrhardt,
Florida Evidence § 403.1 at 100-03 (2d ed. 1984)). There was need
for this evidence because there was no forensic evidence linking
Appellant to the shooting. While Appellant’s associate testified he saw
Appellant discharge a handgun that night in the driveway where the
victim was in fact shot, his credibility was hardly sterling. The
associate had previously denied witnessing such conduct and also had
multiple felony convictions. There was no other testimony directing
linking Appellant to the shooting. Additionally, as discussed above,
the testimony of the child witness was necessary to show premedita-
tion, as opposed to an accident or act in the heat of passion. Thus, the
collateral crime evidence was not cumulative of other evidence
offered by the State. Further, a limiting instruction was given to the
jury.

Finally, the prior bad act of Appellant putting a handgun to the
victim’s head was not a feature of the trial. This goes to the issue of
whether an improper basis was used for the jury to decide Appellant’
guilt. See Ballard v. State, 899 So. 2d 1186, 1187 (Fla. 1st DCA 2005)
(reversing where collateral crimes evidence was made a feature of the
trial “by presenting testimony regarding the evidence from four of its
six witnesses; by publishing photographs of injuries allegedly
sustained as a result of the alleged prior abuse; and by emphasizing the
evidence in both its opening statement and its closing arguments”).
Finding no error, the conviction and sentence are AFFIRMED.
(ROBERTS and WINOKUR, JJ., concur.)
))))))))))))))))))

*This type of evidence is also frequently called Williams rule evidence. Williams
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v. State, 110 So. 2d 654 (Fla. 1959).

*        *        *

Criminal law—Juveniles—Probation revocation—State presented
sufficient non-hearsay evidence to support finding that juvenile’s
failure to attend and complete substance abuse and anger management
counseling was willful and deliberate—Discovery—Trial court con-
ducted adequate Richardson hearing when state failed to timely list one
of its key witnesses, and afforded defense counsel sufficient time to
interview witness prior to hearing

D.G., a juvenile, Appellant, v. THE STATE OF FLORIDA, Appellee. 3rd District.
Case No. 3D19-441. L.T. Case No. 16-1357A. April 15, 2020. An Appeal from the
Circuit Court for Miami-Dade County, Rosa C. Figarola and Jason Dimitris, Judges.
Counsel: Carlos J. Martinez, Public Defender, and Maria E. Lauredo, Chief Assistant
Public Defender, and Fan Li, Assistant Public Defender, for appellant. Ashley Moody,
Attorney General, and David Llanes, Assistant Attorney General, for appellee.

(Before EMAS, C.J., and SCALES and MILLER, JJ.)

(SCALES, J.) D.G., a juvenile, appeals an order revoking his proba-
tion for failing to attend and complete substance abuse and anger
management counseling. D.G. argues that: (i) the trial court failed to
conduct an adequate Richardson1 hearing when the State late-listed a
key witness for the probation violation hearing, procedurally prejudic-
ing D.G.; and (ii) the State failed to present any non-hearsay evidence
that D.G.’s failure to attend and complete the counseling programs
was willful and deliberate. Finding no reversible error on either issue,
we affirm.

I. RELEVANT FACTS AND PROCEDURAL HISTORY
In 2016, D.G., then fourteen years old, pled guilty to attempted

strong-armed robbery, a third-degree felony, and was placed on
probation for five years. D.G.’s probation order reflects that D.G. was
required to attend and complete both anger management and sub-
stance abuse counseling. The counseling sessions took place at AMI
Kids, a facility located in the Homestead area of Miami-Dade County.
In February 2018, the State filed an amended affidavit/petition for
violation of probation, alleging, in part, that D.G. had violated the
terms of his probation by failing to participate in and complete the
anger management and substance abuse counseling.

1. The alleged discovery violation
D.G.’s probation violation hearing was originally set for Thursday,

August 30, 2018, at 10:45 a.m. At the beginning of the hearing,
defense counsel objected to the State’s intention to call Clancy Strong,
the case manager supervisor at AMI Kids, as a witness, because
Strong was not listed on the State’s witness list.2  The prosecutor
responded that he had been reassigned the case from a different
prosecutor and that he was unaware that Strong was not on the State’s
witness list. After looking at the witness list, the prosecutor admitted
to a discovery violation, conceded that the probation violation hearing
should not go forward, and requested that the hearing be reset for a
later date. As further explanation, the prosecutor informed the lower
court that the day prior to the hearing, on August 29, 2018, the State
had learned that D.G.’s prior case manager from AMI Kids, Shaniqua
Jones, had departed and that Strong would be testifying in Jones’s
place. The prosecutor stated that he thought the State’s witness list had
been updated to include Strong.

The trial court then looked at its schedule and reset the probation
violation hearing for September 4, 2018, at 10:15 a.m.  Defense
counsel did not object or otherwise comment in response to the court.
The prosecutor promised to update immediately the State’s witness
list to include Strong.

D.G.’s probation violation hearing commenced on September 4,
2018, at 11:11 a.m. At the beginning of the hearing, defense counsel
stated that she had just conducted a partial hallway interview of
Strong, but that she was not prepared to go forward with the hearing.

Defense counsel objected to Strong testifying as a witness because the
State3 had waited until August 31, 2018—the day after the cancelled
hearing—at 5:02 p.m., to provide an updated State’s witness list.
Defense counsel stated that, on receiving the updated list, defense
counsel called AMI Kids and tried to reach Strong, but was told that
Strong was not then at work.

The trial court rejected defense counsel’s argument, noting that
defense counsel was aware at the prior, cancelled hearing that Strong
was going to be called as a State’s witness on behalf of AMI Kids.
Defense counsel argued that she did not have time to interview Strong
because defense counsel had other hearings scheduled the day of the
cancelled hearing. The trial court did not accept this explanation,
noting that Strong was both present in the courtroom and available to
meet with defense counsel immediately after the trial court cancelled
the prior hearing. The court then conducted the probation violation
hearing.

2. The probation violation hearing testimony
Three individuals testified at the probation violation hearing: (i)

Betty Fertil, D.G.’s juvenile probation officer; (ii) Clancy Strong, the
case manager supervisor at AMI Kids; and (iii) D.G.

Probation Officer Fertil testified, in relevant part, that she had
explained to D.G. both that D.G. needed to attend anger management
and substance abuse counseling as conditions of his probation, and
that D.G. understood this. She testified that, nevertheless, D.G. failed
to attend counseling sessions for either program.

Clancy Strong, the case manager supervisor at AMI Kids, testified
that D.G. had been terminated from anger management and substance
abuse counseling for “aggressive, disrespectful, and defiant behav-
ior.” Strong testified that D.G.’s unruly behavior had been discussed
with him on multiple occasions prior to his termination. In particular,
Strong testified she (Strong) had told D.G. that he would be termi-
nated from both counseling programs if his behavior did not improve,
and that D.G. indicated to Strong that he understood. Strong testified
that D.G.’s behavior did not improve and he was terminated from both
counseling programs for this reason.

D.G. testified that he was aware that he had to go to substance
abuse and anger management counseling as conditions of his
probation. D.G. said his behavior was not an issue during his time at
AMI Kids, and that he did not remember whether Strong had ever
talked with him about his behavior. When asked about his attendance
at both counseling programs, D.G. said he neither went to the
counseling sessions, nor completed the counseling programs.

The trial court revoked D.G.’s probation, adjudicated him
delinquent, and placed him in a non-secure residential program.

II. STANDARDS OF REVIEW
Where a proper Richardson inquiry has been conducted, the trial

court’s ruling on a discovery violation is reviewed for an abuse of
discretion. See McDugle v. State, 591 So. 2d 660, 661 (Fla. 3d DCA
1991). The trial court’s finding of a willful and substantial violation of
probation term is reviewed for competent, substantial evidence. See
Savage v. State, 120 So. 3d 619, 622 (Fla. 2d DCA 2013). The trial
court’s decision to revoke probation based on such evidence is
reviewed for an abuse of discretion. See Broome v. State, 96 So. 3d
440, 441 (Fla. 4th DCA 2012).

III. ANALYSIS

1. The trial court did not abuse its discretion with respect to the
State’s discovery violation
Where, as here, the State commits a discovery violation, the trial

court should conduct a Richardson hearing. A proper Richardson
inquiry requires the lower court to consider three factors: (i) whether
the State’s discovery violation was willful or inadvertent; (ii) whether
the State’s discovery violation was trivial or substantial; and (iii)
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whether the State’s discovery violation prejudiced defense counsel’s
ability to prepare for trial. See Flores v. State, 872 So. 2d 441, 443
(Fla. 4th DCA 2004). Absent a proper inquiry, reversal is required
unless the State can demonstrate harmless error. Id.

In this appeal, D.G. argues that the trial court failed to adequately
consider any of the three Richardson factors at the August 30, 2018
hearing, prior to cancelling the hearing. Assuming this to be true, D.G.
argues further that the State cannot demonstrate harmless error
because, in resetting the probation violation hearing to September 4,
2018, the lower court neglected to take into account defense counsel’s
busy schedule and the short period of time the court provided defense
counsel to interview Strong. We disagree. A fair reading of the August
30, 2018 hearing transcript reflects that the trial court—albeit without
specifically referencing Richardson—adequately considered all three
Richardson factors.

With respect to the first factor, the prosecutor admitted the State
committed a discovery violation, explaining to the trial court that
witness Strong’s omission from the State’s witness list was an
oversight due to a recent change in prosecutors on the matter, as well
as the recent departure of D.G.’s case worker, Shaniqua Jones, from
AMI Kids. The trial court accepted this explanation, thus concluding
that the State’s discovery violation was inadvertent.

As to the second factor, the prosecutor informed the trial court that,
because of the discovery violation, the August 30, 2018 hearing
should not go forward and requested the probation violation hearing
be reset to afford defense counsel the opportunity to interview witness
Strong. In essence, the prosecutor conceded that the discovery
violation was substantial.

Finally, as to the third factor, the trial court clearly took prejudice
to defense counsel into account at the August 30, 2018 hearing. The
lower court reset the matter to September 4, 2018, so that defense
counsel could interview witness Strong.

D.G. now argues, as defense counsel did below at the September
4, 2018 probation violation hearing, that five days was not enough
time to interview Strong because defense counsel had a busy schedule
on August 30, 2018, and much of the time elapsed over a holiday
weekend. D.G. also argues that defense counsel was somehow
precluded from seeking out Strong until after the State updated its
witness list on August 31st. On this record, we do not agree. When the
trial court reset the probation violation hearing from August 30th to
September 4th, defense counsel did not object, or otherwise comment
to the lower court on the amount of time given. Moreover, Strong was
in the courtroom when the court cancelled the August 30th hearing.
Upon cancellation of this hearing, defense counsel had the opportu-
nity either to interview Strong immediately or to schedule an inter-
view prior to the reset hearing, but failed to do either.

In sum, we conclude that the trial court conducted an adequate
Richardson hearing in this case. On this record, we conclude the trial
court did not abuse its discretion either by resetting D.G.’s probation
violation hearing to September 4, 2018, or, at the September 4, 2018
hearing, by rejecting defense counsel’s argument that she had not been
given adequate time to interview Strong.

2. The State presented non-hearsay evidence that D.G.’s failure to
attend substance abuse and anger management counseling
sessions was willful and deliberate
“To support a revocation of probation, there must be a showing that

the probationer deliberately and willfully violated one or more of its
terms.” Thomas v. State, 672 So. 2d 587, 589 (Fla. 4th DCA 1996).
Where, as here, revocation of probation is based on the failure to
“successfully complete a designated rehabilitation program, some
evidence must be submitted to show that the defendant was in some
manner responsible for such failure.” Id. (quoting Miller v. State, 661

So. 2d 353, 354-55 (Fla. 4th DCA 1995)) (emphasis added); see also
Rubio v. State, 824 So. 2d 1020, 1021-22 (Fla. 5th DCA 2002) (“In the
context of a failure to complete a substance abuse program, the failure
is a willful violation if the failure can be shown to be the fault of the
probationer.”). “[F]or a probationer to be at fault or responsible for his
dismissal [from a rehabilitation program], he must at least be informed
that dismissal is a potential sanction for the behavior at issue.”
Johnson v. State, 58 So. 3d 411, 412 (Fla. 1st DCA 2011).

Here, D.G. does not dispute that he was advised that he needed to
attend and complete anger management and substance abuse counsel-
ing as conditions of his probation. Nor does D.G. dispute that he failed
to attend and complete the counseling sessions. Instead, D.G. argues
that the State failed to present any non-hearsay testimony below that
his failures were willful and deliberate. See Stewart v. State, 926 So.
2d 413, 415 (Fla. 1st DCA 2006) (stating that a finding of willfulness
cannot be based solely on hearsay testimony). We disagree.

Clancy Strong, the case manager supervisor at AMI Kids, testified
that she (Strong) spoke directly with D.G. about his behavioral issues
and specifically informed D.G. that he would be terminated from
anger management and substance abuse counseling if his behavior did
not improve. D.G. indicated to Strong that he understood. Strong
testified that D.G.’s behavior did not improve and that D.G. was
terminated from the counseling sessions because of his continuing
“aggressive, disrespectful, and defiant behavior.” The State, therefore,
presented a combination of hearsay and direct evidence below that
constituted competent, substantial evidence to support the trial court’s
determination that D.G. willfully and deliberately violated the terms
of his probation.

On this record, we conclude the trial court did not abuse its
discretion in revoking D.G.’s probation.

IV. CONCLUSION
The trial court conducted an adequate Richardson inquiry at the

April 30, 2018 hearing upon being notified that the State had commit-
ted a discovery violation. The lower court did not abuse its discretion
either by resetting the probation violation hearing to September 4,
2018, or by conducting the probation violation hearing on that date. In
addition, the State presented competent, substantial evidence that
D.G. willfully and deliberately violated the terms of his probation, and
the trial court did not abuse its discretion in revoking D.G.’s probation
based on this evidence.

For these reasons, we affirm the order revoking D.G.’s probation
for failure to attend and complete substance abuse and anger manage-
ment counseling.

Affirmed.
))))))))))))))))))

1Richardson v. State, 246 So. 2d 771 (Fla. 1971).
2Strong was present in the courtroom when defense counsel raised the objection.
3The record reflects that, after the August 30, 2018 hearing, the case was reassigned

to yet another prosecutor who both filed the updated State’s witness list and partici-
pated at the September 4, 2018 probation violation hearing.

*        *        *

Administrative law—Department of Children and Families—Disa-
bility benefits—Department properly denied disability application
where applicant had been denied disability through Social Security
Administration within the year—Disability determination by Social
Security Administration is binding on state agency

ASRA JAWAID, Appellant, v. FLORIDA DEPARTMENT OF CHILDREN AND
FAMILIES, etc., Appellee. 3rd District. Case No. 3D19-673. L.T. Case Nos. 18F-
09737; 1593181370. Opinion filed April 15, 2020. An Administrative Appeal from the
Florida Department of Children and Families. Asra Jawaid, in proper person. Leslie
Hinds, Chief Regional Legal Counsel, for appellee.

(Before SALTER, LOGUE, and HENDON, JJ.)

(PER CURIAM.) Asra Jawaid (“Jawaid”) appeals the entry of a Final
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Order affirming the denial of her Medicaid Application Based on
Disability Criteria.

Jawaid applied for disability through the Social Security Adminis-
tration and was denied. Within one year of that denial, and for the
same reasons, she applied for disability to the Department of Children
and Families. Jawaid’s answers to questions in the application
admitted that her disability had not been established, that she had been
denied disability through the Social Security Administration within
the year, and that her health condition had not changed since that
denial.

As required by law, the Department adopted the Social Security
Administration’s determination and denied Jawaid’s Disability
Application. 42 C.F.R. § 435.541; § 435.912, Fla. Stat. Following an
administrative evidentiary hearing, the Final Order, affirming the
Department’s denial of Jawaid’s application, was entered.

This Court reviews a public benefits matter for whether the Final
Order is supported by competent, substantial evidence. § 120.68, Fla.
Stat.; Smith v. Dep’t of Children & Families, 188 So. 3d 81, 82 (Fla.
3d DCA 2016) (citing McMillan v. Dep’t. of Children and Families,
868 So. 2d 1286 (Fla. 1st DCA 2004)).

A disability determination by the Social Security Administration
is binding on a State agency. 42 C.F.R. § 435.541. An applicant, like
Jawaid, who is under 65 years of age with no minor children, must
meet certain disability criteria. See 20 C.F.R. § 416.905. Specifically,
the federal regulation provides, in pertinent part:

(2) The agency may not make an independent determination of
disability if SSA has made a disability determination within the time
limits set forth in §435.912 on the same issues presented in the
Medicaid application. A determination of eligibility for SSI payments
based on disability that is made by SSA automatically confers
Medicaid eligibility, as provided under § 435.909.

(b) Effect of SSA determinations. (1) Except in the circumstances
specified in paragraph (c) (3) of this section—

(i) An SSA disability determination is binding on an agency until
the determination is changed by SSA.

. . . .
(2) The agency must refer to SSA all applicants who allege new

information or evidence affecting previous SSA determinations of
ineligibility based upon disability for reconsideration or reopening of
the determination, except in cases specified in paragraph (c) (4) of this
section.

(c) Determinations made by the Medicaid agency. The agency
must make a determination of disability in accordance with the
requirements of this section if any of the following circumstances
exist:

. . . .
(4) The individual applies for Medicaid as a non-cash beneficiary,

whether or not the State has a section 1634 agreement with SSA.
and—

(i) Alleges a disabling condition different from, or in addition to,
that considered by SSA in making its determination; or

(ii) Alleges more than 12 months after the most recent SSA
determination denying disability that his or her condition has changed
or deteriorated since that SSA determination and alleges a new period
of disability which meets the durational requirements of the Act, and
has not applied to SSA for a determination with respect to these
allegations.

(iii) Alleges less than 12 months after the most recent SSA
determination denying disability that his or her condition has changed
or deteriorated since that SSA determination, alleges a new period of
disability which meets the durational requirements of the Act, and—

(A) Has applied to SSA for reconsideration or reopening of its
disability decision and SSA refused to consider the new allegations;
and/or

(B) He or she no longer meets the nondisability requirements for

SSI but may meet the State’s nondisability requirements for Medicaid
eligibility.

42 C.F.R. § 435.541.
Here, the Final Order is supported by competent, substantial

evidence. Jawaid is under the age of 65 with no minor children, was
denied disability by the Social Security Administration within the last
year for the same reasons sought in her application to the Department,
and failed to assert a new or worsening condition. That is not to say
Jawaid is precluded from utilizing any appeal process available to her
through the Social Security Administration, or that she could not, at
some future time, meet one of the abovementioned exceptions that
could allow her to obtain a disability determination. However, on the
record before us at this time, the Final Order is supported by compe-
tent, substantial evidence and consistent with federal and Florida law.

Affirmed.

*        *        *

C.K., Mother of C.M.M., a Minor Child, Appellant, v. DEPARTMENT OF CHIL-
DREN AND FAMILIES, Appellee. 1st District. Case No. 1D20-0746. April 16, 2020.
On appeal from the Circuit Court for Escambia County. Coleman Lee Robinson, Judge.
Counsel: Jason Verschueren, Assistant Regional Conflict Counsel, Office of Candice
K. Brower, Criminal Conflict & Civil Regional Counsel, Pensacola, for Appellant.
Sarah J. Rumph, Appellate Counsel, Children’s Legal Services, Tallahassee, for
Appellee Florida Department of Children and Families. Thomasina F. Moore,
Statewide Director of Appeals, and Sara Elizabeth Goldfarb, Senior Attorney,
Statewide Guardian ad Litem, Tallahassee, for Guardian ad Litem.

(PER CURIAM) DISMISSED. See In the Interest of E.H., 609 So. 2d
1289 (Fla. 1992); J.F.S. III v. State, 224 So. 3d 926 (Fla. 1st DCA
2017). This dismissal is without prejudice to the Appellant’s right to
seek a belated appeal in the trial court. (LEWIS, ROWE, and
OSTERHAUS, JJ., concur.)

*        *        *

Criminal law—Vehicular homicide—Reckless driving with serious
bodily injury—Trial court erred in sua sponte entering judgment of
acquittal notwithstanding the jury’s guilty verdicts on vehicular
homicide and reckless driving charges—State presented competent
substantial evidence showing that defendant was driving recklessly—
Evidence was plainly sufficient to show recklessness as distinguished
from ordinary negligence where the evidence showed defendant in a
race or other concerted driving with victim’s car that was highly
dangerous to life and limb—Although defendant reduced speed greatly
to make a turn immediately preceding collision, it does not follow from
that that the evidence of recklessness was insufficient—Evidence was
sufficient to show that the turning maneuver that resulted in the
collision was both knowingly dangerous and part and parcel of the
knowingly dangerous conduct that preceded it

STATE OF FLORIDA, Appellant, v. JEFF DESANGE, Appellee. 2nd District. Case
No. 2D18-5026. Opinion filed April 17, 2020. Appeal from the Circuit Court for
Hillsborough County; Samantha L. Ward, Judge. Counsel: Ashley Moody, Attorney
General, Tallahassee, and Laurie Benoit-Knox, Assistant Attorney General, Tampa, for
Appellant. Howard L. Dimmig, II, Public Defender, and Robert D. Rosen, Assistant
Public Defender, Bartow, for Appellee.

(SALARIO, Judge.) In a prosecution arising from a tragic car crash
that killed one person and seriously hurt another, a jury found Jeff
Desange guilty of vehicular homicide, reckless driving with serious
bodily injury, and leaving the scene of a crash with property damage.
The trial court sua sponte entered a judgment of acquittal notwith-
standing the jury’s guilty verdicts on the vehicular homicide and
reckless driving charges, finding that the evidence was insufficient to
prove that Mr. Desange was driving recklessly—recklessness being
an element of both charges. The State appeals, and we reverse.

The facts of the case are largely undisputed. In the evening on
January 5, 2018, Mr. Desange and two of his friends, Dumitry Muse
and Jorey Christophe, met in Ybor City in Tampa. The three young
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men all lived close together, and they decided to go home at the same
time. Mr. Desange drove his red Ford Mustang, and Mr. Christophe
drove his black BMW. Mr. Muse rode with Mr. Christophe in the
BMW. The two cars traveled north up 40th Street in Tampa toward
Lake Avenue. They were speeding and changing lanes. Mr. Desange
sideswiped a car in traffic and kept going. As they approached Lake
Avenue, Mr. Desange made a sudden right-hand turn onto Lake from
the left lane of 40th Street. Mr. Christophe, who was traveling in the
right lane, hit him. Mr. Christophe’s BMW was propelled into a
telephone pole and burst into flames. Mr. Christophe died, and Mr.
Muse sustained serious injuries.

Three eyewitnesses testified at the trial. Around 9:00 on the night
of the collision, Michael Burns was driving northbound on 40th
Street. It appeared to him that traffic was heavy that night. A red
Mustang caught his eye when it suddenly appeared directly behind
him. When the Mustang passed him, it was driving a lot faster than
Mr. Burns was. He described the Mustang as “driving in and out of
traffic, between cars, in the . . . turn lane.” He also saw a dark black car
speeding about three or four car lengths behind the Mustang. He was
surprised that the cars were going so quickly given the number of
traffic lights on 40th Street. He was concerned for his safety because
it appeared to him that the Mustang and the black car were “just
driving too recklessly.” Mr. Burns saw the Mustang pass in between
two cars and sideswipe one of them. The Mustang just kept going. He
then saw the Mustang collide with the black car at the intersection with
Lake Avenue. Mr. Burns got out of his car and grabbed a fire extin-
guisher. He was able to subdue the flames enough to pull Mr. Muse
out of the wreckage of the black car. Unfortunately, he was unable to
save Mr. Christophe.

Michael Burns’s brother, Robert Burns, was in the car with him
and saw the same events. He described how a red car and a darker car
“came flying past” and were “going at a high rate of speed, driving
carelessly.” The two cars were switching lanes. He was afraid they
were going to hurt somebody because of “[t]he rate of speed that they
were traveling and the in and out that they were doing.” He was only
about two hundred yards behind the cars when he saw them collide
and “burst into a ball of fire.” He dialed 911, and while he was on the
phone, he observed Mr. Desange getting out of the red car and Mr.
Christophe being pulled out of the darker car.

Sandra Mitchell was also driving northbound in the left lane of
40th Street. Another vehicle was driving partially beside her in the
right lane. She was surprised to see a red Mustang suddenly go
“zooming” in between her car and the vehicle beside her. She heard a
bang as the Mustang hit the passenger side of her vehicle. She was
shocked that the Mustang hit her without stopping or even slowing
down. To her, it appeared that the Mustang was driving “[l]ike the
Indiana Speedway, that’s how fast he was going.” She then saw a
black car use a bicycle lane to pass on the right-hand side of the
vehicle in the right lane. Shortly after, she saw the Mustang collide
with the black car further in front of her.

A traffic homicide detective also testified for the State. He
explained that the Mustang Mr. Desange was driving was equipped
with a “black box” that recorded the vehicle’s speed immediately prior
to the collision. The data from the black box showed that the Mustang
was traveling at seventy-two miles per hour five seconds before the
collision and that it had slowed down to twenty-four miles per hour at
the time of the collision. The detective was also able to calculate both
vehicles’ speeds from the video recordings of the collision which
likewise suggest rapid deceleration of the Mustang in the few seconds
preceding the collision. The detective’s calculation of the Mustang’s
speed was consistent with the data recovered from the black box. The
BMW was calculated at eighty-two miles per hour. The detective also
testified that the speed limit on 40th Street was forty-five miles per

hour. The only significantly inconsistent evidence from the trial came
from Mr. Desange’s recorded police interview, in which he had stated
that he was only going about fifty miles per hour.

At the close of evidence, Mr. Desange made a motion for judgment
of acquittal on the basis of causation—arguing, in essence, that Mr.
Christophe caused his own death by traveling at excessive speed. The
trial court denied the motion, and the jury returned a verdict finding
Mr. Desange guilty on all counts. The trial court then sua sponte
granted Mr. Desange a judgment of acquittal on the vehicular
homicide and reckless driving counts, relying on a series of appellate
decisions that, in its view, showed that Mr. Desange had not been
driving recklessly. It adjudged Mr. Desange guilty of leaving the
scene of an accident and sentenced him to six months’ probation.1 In
this timely appeal, the State argues that the trial court erred in granting
a judgment of acquittal on the vehicular homicide and reckless driving
counts.

In reviewing a judgment of acquittal notwithstanding a jury verdict
of guilty, we “conduct[ ] a de novo review of the record to determine
whether sufficient evidence supports the jury’s verdict.” State v.
Odom, 862 So. 2d 56, 59 (Fla. 2d DCA 2003). We must reverse a
judgment of acquittal where, viewing the evidence in the light most
favorable to the State, the State provided competent substantial
evidence as to each element of the crime. Id. Competent substantial
evidence is evidence that is “sufficiently relevant and material that a
reasonable mind would accept it as adequate to support the conclusion
reached.” Dausch v. State, 141 So. 3d 513, 517-18 (Fla. 2014)
(quoting De Groot v. Sheffield, 95 So. 2d 912, 916 (Fla. 1957)).

“Vehicular homicide requires that the defendant (1) kill a human
being, (2) by the operation of a motor vehicle, (3) in a reckless manner
likely to cause death or great bodily harm to another.” McCullough v.
State, 230 So. 3d 586, 593 (Fla. 2d DCA 2017). As the name indicates,
a charge of reckless driving likewise requires the State to prove that
the defendant operated a motor vehicle recklessly. See Smith v. State,
218 So. 3d 996, 998 (Fla. 2d DCA 2017). Thus, the appellate question
the judgment of acquittal raises with respect to both charges is whether
the State presented competent substantial evidence showing that Mr.
Desange drove recklessly.2 We have no hesitation concluding that it
did.

A person drives recklessly when he or she “drives any vehicle in
willful or wanton disregard for the safety of persons or property.” §
316.192(1)(a), Fla. Stat. (2018) (defining reckless driving); accord
Fla. Std. Jury Instr. (Crim.) 7.9 (vehicular homicide); Fla. Std. Jury
Instr. (Crim.) 28.5 (reckless driving). “ ‘ “Willful” means intention-
ally, knowingly[,] and purposely,’ and ‘ “[w]anton” means with a
conscious and intentional indifference to consequences and with
knowledge that damage is likely to be done to persons or property.’ ”
Smith, 218 So. 3d at 998 (alterations in original) (quoting Fla. Std.
Jury Instr. (Crim.) 28.5). Thus, “the essential inquiry is whether the
defendant knowingly drove the vehicle in such a manner and under
such conditions as was likely to cause . . . harm.” Id. (alteration in
original) (quoting Stracar v. State, 126 So. 3d 379, 381 (Fla. 4th DCA
2013)). The defendant does not have to have intended to harm anyone;
rather, he must have engaged in intentional conduct demonstrating a
conscious disregard of a likelihood of death or injury. Fla. Std. Jury
Instr. (Crim.) 7.9; State v. Ynocenscio, 773 So. 2d 613, 615 (Fla. 5th
DCA 2000); see also D.E. v. State, 904 So. 2d 558, 562 (Fla. 5th DCA
2005) (“Although a person does not have to foresee the specific
circumstances causing the death of a victim in order to be guilty of
vehicular homicide, the person must have reasonably foreseen that the
same general type of harm might occur if he or she knowingly drove
a vehicle under circumstances that would likely cause death or great
bodily harm to another.”).

In determining whether the evidence is sufficient to prove
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recklessness, courts have distinguished the nature of the conduct
involved from conduct constituting everyday negligence, which is not
sufficient to sustain a conviction. See Smith, 218 So. 3d at 998-99
(concluding that the evidence showed the defendant was careless or
negligent but was not reckless); Luzardo v. State, 147 So. 3d 1083,
1086 (Fla. 3d DCA 2014) (“Neither carelessness nor ordinary
negligence in the operation of a motor vehicle are sufficient to sustain
a conviction for vehicular homicide.”). In this context, as in others,
negligence is understood to mean a failure to use that degree of care an
ordinary person would use in like circumstances. See McCreary v.
State, 371 So. 2d 1024, 1026 (Fla. 1979); Damoah v. State, 189 So. 3d
316, 320 (Fla. 4th DCA 2016). The key distinction between the two is
whether the defendant’s conduct was intentional. See Lott v. State, 74
So. 3d 556, 559 n.6 (Fla. 5th DCA 2011) (explaining that “reckless
driving involves an element of intentional misconduct”); W.E.B. v.
State, 553 So. 2d 323, 327 (Fla. 1st DCA 1989) (explaining that a
defendant’s accidental overcorrecting during a turn was “evidence
only of simple negligence and not of willful or wanton conduct”).
Determining whether a defendant’s driving was reckless as distin-
guished from merely negligent is a “fact intensive, ad hoc inquiry”
such that each case involving charges like these turns on its own
specific facts. Natal v. State, 278 So. 3d 705, 707 (Fla. 4th DCA 2019)
(on motion for rehearing) (declining to apply an often-recited rule that
speed alone is insufficient to prove recklessness); Luzardo, 147 So. 3d
at 1085-86 (eschewing “box-checking legal methodology”).

Here, the facts were plainly sufficient to show recklessness as
distinguished from ordinary negligence. The State’s evidence
established the following:

• The speed limit on 40th Street was forty miles per hour. The street
had many traffic lights. There was testimony that, on the night of the
collision, the traffic was heavy on 40th Street.

• Eyewitnesses testified that Mr. Desange’s car was “flying,”
“zooming,” driving “like the Indiana Speedway,” “driving in and out
of traffic,” and driving “too recklessly.”

• A second car driven by a friend of Mr. Desange and headed to the
same destination as Mr. Desange was doing the same thing.

• The two cars were using turn lanes and bicycle lanes to pass
traffic.

• Mr. Desange’s car attempted to squeeze in between two occupied
lanes of traffic and hit another car. Mr. Desange did not even stop.

• Five seconds before the collision, Mr. Desange was traveling at
seventy-two miles per hour.

• At Lake Avenue, Mr. Desange rapidly decelerated and made a
sudden right turn from the left lane, directly in front of Mr. Christophe.

This evidence showed far more than a mistake or a momentary
lapse of judgment. It showed Mr. Desange in a race or other concerted
driving with Mr. Christophe that was highly dangerous to life and
limb. On this evidence, the jury could reasonably have concluded (1)
that Mr. Desange was intentionally driving his car in a way that was
likely to cause death or serious bodily harm to others, perhaps as part
of a race with Mr. Christophe, and (2) that he consciously disregarded
that likelihood.

This conclusion is confirmed by the fact that the evidence in this
case aligns with the evidence in other cases in which the appellate
courts have found the State’s evidence sufficient to show recklessness.
In Ruiz v. State, 286 So. 3d 338, 340-41 (Fla. 5th DCA 2019), the
evidence showed, as the evidence did here, that the defendant was
driving his car in concert with another vehicle well in excess of the
speed limit and driving in and out of traffic. The defendant’s car
veered off the road and crashed into a light pole, killing a passenger.
Id. at 339. The defendant was charged with and convicted of vehicular
homicide, and the Fifth District held that the evidence was sufficient
to sustain his conviction. Id. at 341. The court explained that “[t]he

testimony regarding the vehicles’ driving patterns, attempts to pass
one another, acceleration, and high rates of speed was competent
substantial evidence that Ruiz and the driver of the black vehicle were
racing, sufficient to prove the element of reckless driving.” Id.

And in cases not involving the evidence of racing or concerted
conduct the State presented here, courts have found recklessness on
the basis of individual conduct similar to that involved here. In Natal
v. State, 278 So. 3d 706, 708 (Fla. 4th DCA 2019), for example, the
defendant was traveling at eighty-three miles per hour through a
neighborhood of residences and businesses, and the Fourth District
held that “his grossly excessive speed alone, given the area where he
was driving, was sufficiently reckless” to support a conviction.3 And
in State v. Lebron, 954 So. 2d 52, 55-56 (Fla. 5th DCA 2007), the
court concluded that the State had made a prima facie case for
recklessness where the defendant was traveling at eighty-one miles
per hour in a fifty-five-mile-per-hour zone and then attempted to
quickly swerve around a slower moving vehicle to pass it, explaining
that the defendant “operated her automobile at an excessive rate of
speed at a time and under circumstances when traffic conditions might
well make her operation of the vehicle reckless.” The same kinds of
things can be said in this case.

Mr. Desange points out that he reduced his speed to twenty-four
miles per hour when he made the right turn from the left lane that
immediately preceded the collision. That is true enough, but it does
not follow from that that the evidence of recklessness was insufficient.
Mr. Desange was engaged in obviously dangerous behavior leading
up to the accident—including hitting another car and refusing to
stop—which culminated in his slamming on his brakes to make an
equally obviously dangerous right turn from the left lane. The
evidence was sufficient to show that the turning maneuver that
resulted in the collision was both knowingly dangerous and part and
parcel of the knowingly dangerous conduct that preceded it. See, e.g.,
Ruiz, 286 So. 3d at 341 (“Additionally, contrary to Ruiz’s alternative
argument that the race ended prior to the crash, the evidence estab-
lished that Ruiz’s vehicle accelerated [by fifteen miles per hour] when
it began to skid off the road. The acceleration of Ruiz’s vehicle
reasonably supported the conclusion that the race was still in progress
when Ruiz lost control of his vehicle.”); Opsincs v. State, 185 So. 3d
654, 657 (Fla. 4th DCA 2016) (affirming denial of defendant’s motion
for judgment of acquittal based, in part, upon defendant’s driving
“immediately before the accident,” including swerving through traffic
and approaching a red light while looking down and not braking); cf.
House v. State, 831 So. 2d 1230, 1232-33 (Fla. 2d DCA 2002)
(concluding that the only evidence of the defendant’s recklessness at
the time of the collision was that he was speeding, on facts where
earlier dangerous driving was separated from the collision by time and
distance).

The trial court reached a different conclusion by citing a number of
cases that it thought bore similarities to this case. We note that in some
of the cases upon which the trial court relied, the defendant’s miscon-
duct consisted of only a momentary lapse in judgment far more
consistent with ordinary negligence than knowingly dangerous
conduct. See Stracar, 126 So. 3d at 381 (involving a situation where
“there was no evidence of any unsafe or erratic driving at any point up
to the time of the accident”); W.E.B., 553 So. 2d at 327 (“At most, . . .
[the defendant] was in the victim’s lane of traffic because he was
overcorrecting from having driven off the shoulder of the road.”).
Similarly, in others, the defendant was merely reacting to a situation
beyond his or her control—again, evincing conduct more consistent
with negligence than intentionally dangerous conduct. See Luzardo,
147 So. 3d at 1089 (involving a defendant who was “speeding on a
straight road in sunny weather with clear visibility” when the victim
“inexplicably turned and braked in the defendant’s path”); Berube v.
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State, 6 So. 3d 624, 626 (Fla. 5th DCA 2008) (involving a defendant
who made a panicked illegal turn in order to avoid being hit by a
truck). And finally, the trial court also relied on cases where the State’s
evidence did not involve misconduct that was so dangerous that it was
likely to result in serious injury. See State v. Del Rio, 854 So. 2d 692,
694 (Fla. 2d DCA 2003) (involving circumstances where the State’s
only evidence of recklessness was that the defendant made a left turn
at a T intersection without stopping); Miller v. State, 636 So. 2d 144,
150-51 (Fla. 1st DCA 1994) (involving a defendant who was speeding
along a street with light to moderate traffic but slowed as he ap-
proached an intersection). Unlike this case, those cases did not involve
evidence showing that a defendant knowingly engaged in a continu-
ous pattern of highly dangerous behavior.

The trial court also contrasted the facts of this case from others in
which courts have found sufficient evidence of recklessness and
which the trial court characterized as involving more severe miscon-
duct than that involved here. E.g., Santisteban v. State, 72 So. 3d 187,
196 (Fla. 4th DCA 2011) (affirming denial of a judgment of acquittal
where the defendant drove a gasoline tanker at nearly twice the
advisory speed limit on a curving highway ramp while weaving and
cutting off at least one other driver). Although prior decisions finding
the State’s evidence of recklessness sufficient are certainly relevant,
it would be a mistake to regard the specific facts of any case as
establishing a minimum that the State’s evidence must satisfy in every
case. The ultimate question in determining whether the State’s
evidence of recklessness is sufficient is not whether that evidence
mirrors exactly the evidence in another case where an appellate court
found the evidence sufficient. It is whether the State presented
competent substantial evidence of recklessness—i.e., evidence
sufficient to permit a reasonable mind to infer intentional conduct
undertaken with conscious disregard for a likelihood of death or
serious bodily injury. See Ruiz, 286 So. 3d at 340; Michel v. State, 752
So. 2d 6, 12 (Fla. 5th DCA 2000) (quoting Lewek v. State, 702 So. 2d
527, 531 (Fla. 4th DCA 1997)). The answer to this question necessar-
ily depends on what a reasonable mind can infer from the facts and
circumstances of each individual case.

For the reasons we have explained, the State’s evidence here was
sufficient to prove recklessness. The trial court therefore erred by
granting Mr. Desange a judgment of acquittal notwithstanding the
verdict on the charges for vehicular manslaughter and reckless
driving. See Odom, 862 So. 2d at 59. We reverse and remand for
reinstatement of the jury’s verdict. See, e.g., State v. Campbell, 157
So. 3d 346, 350 (Fla. 2d DCA 2015) (reversing and remanding for
reinstatement of the verdict where the trial court erroneously granted
a judgment of acquittal).

Reversed and remanded with instructions. (CASANUEVA and
MORRIS, JJ., Concur.)
))))))))))))))))))

1The factual basis for this charge was that Mr. Desange sideswiped Ms. Mitchell’s
car without stopping; he did not leave the scene of the fatal collision.

2Although he moved for a judgment of acquittal in the trial court on the basis of
causation, Mr. Desange has not raised the sufficiency of the State’s proof of causation
as a tipsy-coachman basis for affirmance. At all events, the argument would have no
merit because “[t]he victim’s negligence would have been an intervening act that
relieved [the defendant] of criminal liability only if the act was the sole proximate cause
of the accident that caused the victim’s death.” See Nunez v. State, 721 So. 2d 346, 347
(Fla. 2d DCA 1998); see also Reaves v. State, 979 So. 2d 1066, 1069 (Fla. 1st DCA
2008). That obviously cannot be said on these facts.

3Our court, along with others, has recognized that merely speeding, without any
other facts or circumstances demonstrating recklessness as distinguished from
negligence, is insufficient to support a conviction of vehicular homicide. See House v.
State, 831 So. 2d 1230, 1233 (Fla. 2d DCA 2002); Hamilton v. State, 439 So. 2d 238,
238-39 (Fla. 2d DCA 1983). Here, of course, there clearly are other factors and
circumstances contributing to Mr. Desange’s reckless driving.

*        *        *

Dissolution of marriage—Equitable distribution—Imputed income—
Equalizing payment—Rehearing—Relief from judgment—Income
imputed to former wife based on contributions from her boyfriend and
father, both of whom died in quick succession following the close of
evidence but prior to entry of written final judgment—Trial court
abused its discretion in denying former wife’s motion for rehearing
filed under rule 12.530(a)—Record does not show that former husband
would be unfairly prejudiced by the reopening of evidence and, given
the disappearance of more than $20,000 in imputed income, reopening
of the evidence would serve the best interests of justice as it would result
in recalculations commensurate with former wife’s newfound financial
position—Trial court abused its discretion in denying former wife’s
motion for relief from judgment filed under rule 12.540(b)—Deaths of
boyfriend and father soon after trial court’s oral pronouncement
constituted newly discovered evidence and materially altered the trial
court’s findings relating to former wife’s imputed income—Court
rejects argument that to be considered newly discovered evidence the
evidence must have been in existence at the time trial occurred—Trial
court erred in failing to award former wife statutory interest on
equalizing payment—Court rejects argument that payment was not
liquidated—Although portion of final judgment established that
proceeds from the sale of various properties were to be distributed with
consideration toward credits, off-sets, and other assorted payments, the
equalizing payment itself was not subject to modification

KATHERINE A. SINGER n/k/a KATHERINE A. EICHLER, Appellant, v. SCOTT
J. SINGER, Appellees. 2nd District. Case No. 2D18-1854. Opinion filed April 17,
2020. Appeal from the Circuit Court for Pinellas County; Amy M. Williams, Judge.
Counsel: Jane H. Grossman, St. Petersburg, and John S. Simms of Staack, Simms &
Reighard, PLLC, Clearwater, for Appellant. Jason Scott Coupal of Ayo & Iken PLC,
New Port Richey, for Appellee.

(LaROSE, Judge.) Katherine A. Eichler appeals the final judgment
dissolving her marriage to Scott J. Singer. We have jurisdiction. See
Fla. R. App. P. 9.030(b)(1)(A). Ms. Eichler raises six issues on appeal.
We find merit in her bookend challenges and reverse the portions of
the final judgment pertaining to issues one and six; we affirm, without
further comment, issues two through five.

Background
The parties married in 2001. They have a minor child. Mr. Singer

filed for divorce in 2012. The case languished until October 2015,
when Mr. Singer filed an amended dissolution petition. In November
2017, the trial court conducted a two-day trial. The trial court orally
announced its ruling at a January 2018 hearing.

In pertinent part, the trial court found that Ms. Eichler was
voluntarily underemployed and imputed to her an annual income of
$35,360. Additionally, the trial court found that Ms. Eichler was in a
supportive, long-term relationship with her live-in boyfriend, who
contributed towards household expenses. The trial court calculated
that these payments totalled $10,800 annually. Further, the trial court
imputed an additional $10,000 annually to Ms. Eichler based upon
recurring gifts from her father. In total, the trial court imputed $56,160
income to Ms. Eichler, $20,800 of which consisted of payments from
her boyfriend and father.

Based upon these findings, the trial court declined to award Ms.
Eichler any alimony. It further used her imputed income to calculate
Mr. Singer’s child support obligation. The trial court also ordered Mr.
Singer to make an equalizing payment to Ms. Eichler totalling
$56,006.46.

Following the January 2018 hearing, but before entry of a written
final judgment, tragedy struck; Ms. Eichler’s boyfriend and father
died in short succession. Ms. Eichler promptly sought relief in the trial
court. She filed a motion for rehearing under Florida Family Law Rule
of Procedure 12.530(a), and, in the alternative, relief from judgment
under Florida Family Law Rule of Procedure 12.540(b). The trial
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court did not rule on the motion. Instead, it entered the written final
judgment, consistent with its oral pronouncement. Undeterred, Ms.
Eichler filed a “Motion for new trial or in the alternative motion for
rehearing, to open judgment and to take additional testimony, or in the
alternative motion for relief from judgment,” again seeking relief
under the same rules of procedure. The trial court denied the motion.

Analysis
We address, in order, Ms. Eichler’s first and sixth issues.

I. Reopening the evidence & newly discovered evidence
Perhaps as a matter of strategy, Ms. Eichler sought relief under

rules 12.530(a) and 12.540(b). Under either, the trial court erred in
denying relief.

a. Motion for rehearing under rule 12.530(a)
“On a motion for a rehearing of matters heard without a jury . . . the

court may open the judgment if one has been entered, take additional
testimony, and enter a new judgment.” Fla. Fam. L. R. P. 12.530(a).
The permissive “may” grants the trial court discretion in considering
the motion. See Robinson v. Nationstar Mortg. LLC, 44 Fla. L.
Weekly D2889 (Fla. 2d DCA Dec. 4, 2019) (“It is true that a trial court
has discretion to reopen evidence and take additional testimony.”);
Grider-Garcia v. State Farm Mut. Auto., 73 So. 3d 847, 849 (Fla. 5th
DCA 2011) (“As a general rule, a trial court has broad discretion to
allow a party to reopen its case and present additional evidence,
whether it does so after a party rests, after the close of all evidence, or
even after having directed a verdict for one party.”). Accordingly, in
reviewing the trial court’s decision under rule 12.530(a), we employ
an abuse of discretion standard. See Loftis v. Loftis, 208 So. 3d 824,
826 (Fla. 5th DCA 2017).

“Generally, to reopen a case, a party must establish two evidentiary
predicates. The first predicate is that the presentation of evidence will
not unfairly prejudice the opposing party and, second, that reopening
will serve the best interests of justice.” Gulf Eagle, LLC v. Park E.
Dev., Ltd., 196 So. 3d 476, 479 (Fla. 2d DCA 2016). We also observe
that when “exercising its discretion to reopen a case for additional
evidence, the court should consider the timeliness of the motion, the
character of the testimony, and the effect of granting the motion.”
Burk v. State, 497 So. 2d 731, 733 (Fla. 2d DCA 1986) (citing United
States v. Walker, 772 F.2d 1172, 1177 (5th Cir. 1985)); see also
Lovelass v. Hutchinson, 250 So. 3d 701, 705 (Fla. 4th DCA 2018)
(“Factors to consider in deciding whether to reopen a case include:
‘(1) the timeliness of the request, (2) the character of the evidence
sought to be introduced, (3) the effect of allowing the evidence to be
admitted, and (4) the reasonableness of the excuse justifying the
request to reopen.’ ” (quoting Grider-Garcia, 73 So. 3d at 849)).

The first criterion speaks to “unfair prejudice.” Presumably, a
movant seeking to reopen the evidence wishes to present evidence
favorable to her. The flip side of the coin is that the evidence is
necessarily detrimental to the opposing party. But, in assessing
whether to reopen the case, the trial court must not ask whether the
nonmovant is prejudiced, but whether he will be unfairly prejudiced
by the additional evidence. Cf. Williams v. State, 621 So. 2d 413, 415
(Fla. 1993) (“[O]ther crime evidence that is probative of a material
fact in issue is not inadmissible simply because it has a tendency to
suggest the commission of another crime and thus necessarily is
prejudicial to the defendant. . . . [E]vidence of other crimes that is
relevant and therefore not barred by section 90.404(2)(a)[, Florida
Statutes (1989),] may be excluded under section 90.403 if its proba-
tive value is substantially outweighed by undue prejudice.” (citations
omitted)).

On the record before us, we cannot say that Mr. Singer would be
unfairly prejudiced. The deaths of Ms. Eichler’s boyfriend and father
followed the close of evidence, but occurred before entry of the

written judgment. See Byrne v. Byrne, 128 So. 3d 2, 7 (Fla. 3d DCA
2012) (“Florida Rule of Civil Procedure 1.530(a) enables a trial court
to evaluate matters that it did not consider prior to judgment, and to
correct any error if the trial court becomes convinced that it has
erred.”). Ms. Eichler’s imputed income included the significant
financial contributions of her boyfriend and father. And without
question, she acted promptly to alert the trial court. See Adelberg v.
Adelberg, 142 So. 3d 895, 899-900 (Fla. 4th DCA 2014) (Warner, J.,
concurring in part and dissenting in part) (“Although discretionary,
where the party has been diligent in presenting the newly discovered
evidence to the court, and it bears on a material issue in the case, a
court abuses its discretion in not hearing such evidence.” (citing Blue
v. Blue, 66 So. 2d 228, 230 (Fla. 1953))); cf. Lovelass, 250 So. 3d at
705 (“Because of the husband’s non-disclosure of these potential
assets, the wife did not learn of their existence until after the close of
the evidence. The husband cannot claim that he would be unfairly
prejudiced by reopening the evidence when his own non-disclosure
caused the wife’s delay in seeking to introduce this exhibit.”).

In any event, rule 12.530(a)’s language permitting a trial court to
“open the judgment if one has been entered,” specifically contem-
plates that a rehearing motion may be filed following a trial court’s
oral pronouncement, but preceding rendition of the written order.
(Emphasis added.) In fact, the record reflects that shortly after the
deaths, and before the trial court entered a written judgment, Ms.
Eichler moved to reopen the evidence, evidence with a direct bearing
on the trial court’s financial calculations. Following rendition of the
final judgment, Ms. Eichler filed a timely renewed motion. See Fla.
Fam. L. R. P. 12.530(b) (“A motion . . . for rehearing must be served
not later than 15 days after . . . the date of filing of the judgment in a
non-jury action.”). Given the disappearance of more than $20,000 in
imputed income, reopening the evidence would serve the best
interests of justice as it would result in recalculations, and an outcome,
commensurate with Ms. Eichler’s newfound financial position. See,
e.g., Oluwek v. Oluwek, 2 So. 3d 1038, 1039 (Fla. 2d DCA 2009)
(holding that a trial court may not impute income based on gifts unless
the gifts are continuing and not sporadic). The trial court should have
granted Ms. Eichler’s motion seeking to reopen the evidence. After
all, the financial contributions made by her boyfriend and father
accounted for thirty-seven percent of her total imputed income.

b. Motion for relief from judgment under rule 12.540(b)
Rule 12.540(b)(2) includes “newly discovered evidence[,] which

by due diligence could not have been discovered in time to move for
a new trial or rehearing,” as a basis to grant relief from a final judg-
ment. Such a motion “must be filed within a reasonable time”;
however, when premised upon newly discovered evidence, the
motion must be filed “no[ ] more than 1 year after the judgment . . .
was entered.” Fla. Fam. L. R. P. 12.540(b); see Stevens v. Stevens, 666
So. 2d 227, 228 (Fla. 2d DCA 1995) (“The record shows that the
husband failed to establish his entitlement to a rehearing by failing to
demonstrate, among other things, that: (1) he was in possession of new
evidence that could change the trial court’s original disposition; (2)
that such evidence was discovered since the trial; and (3) that such
evidence could not have been discovered before trial by the exercise
of due diligence.”); see also Hess v. Hess, 44 Fla. L. Weekly D2518,
D2520 (Fla. 2d DCA Oct. 11, 2019) (“Rule 12.540(b) allows a trial
court to relieve a party from a final judgment on grounds of newly
discovered evidence, which by due diligence could not have been
discovered in time to move for a new trial or rehearing.”). Ms.
Eichler’s motion and renewed motion were timely filed. Our standard
of review here, too, is abuse of discretion. Belk v. McKaveney, 903 So.
2d 337, 337 (Fla. 2d DCA 2005).

The deaths of Ms. Eichler’s boyfriend and father soon after the trial
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court’s oral pronouncement materially altered the trial court’s findings
relating to Ms. Eichler’s imputed income. See Oluwek, 2 So. 3d at
1039; see also City of Winter Haven v. Tuttle/White Constructors, Inc.,
370 So. 2d 829, 831-32 (Fla. 2d DCA 1979) (“Material evidence is
evidence which is relevant and goes to the substantial matters in
dispute, or has a legitimate and effective influence or bearing on the
decision of the case.”). The trial court should have considered this new
evidence. See Edrington v. Edrington, 945 So. 2d 608, 610 (Fla. 4th
DCA 2006) (“A motion for rehearing based on newly discovered
evidence should be granted when . . . it appears that new evidence is
such that it will probably change the result of the proceedings . . . .”).
At the very least, the trial court should have conducted a limited
evidentiary hearing on Ms. Eichler’s motion. See Minda v. Minda, 190
So. 3d 1126, 1128 (Fla. 2d DCA 2016) (holding that if a rule 1.540(b)
motion alleges a colorable entitlement to relief and is not refuted by
the record, the trial court should either hold an evidentiary hearing on
the motion or grant relief (citing In re Guardianship of Schiavo, 800
So. 2d 640, 644 (Fla. 2d DCA 2001))); Chancey v. Chancey, 880 So.
2d 1281, 1282 (Fla. 2d DCA 2004) (“If a rule 1.540 motion alleges a
colorable entitlement to relief, the circuit court should conduct a
limited evidentiary hearing on the motion.”).

Mr. Singer argues that Ms. Eichler should have sought relief
through a postjudgment supplemental petition to modify final
judgment. See Fla. Fam. L. R. P. 12.100(a), .110(h), .170(a) (requiring
that for proceedings that may not be initiated by motion under the
Florida Family Law Rules of Procedure, a party seeking postjudgment
relief must file a supplemental petition). He contends that the deaths
of Ms. Eichler’s boyfriend and father were not “newly discovered
evidence” because “[i]mplicit in the calculus of what constitutes
newly discovered evidence . . . is the concept that the evidence would
have affected the outcome of the trial at the time it occurred, and thus
must have been in existence.” In support, he cites to our decision in
Noor v. Continental Casualty Co., 508 So. 2d 363 (Fla. 2d DCA
1987).

Mr. Singer’s reading of the rule is far too cramped. Rule
12.540(b)(2) provides only that to qualify as newly discovered
evidence, the evidence simply could not have been discovered
through due diligence in time to move for a new trial or rehearing.1

Casteel v. Maddalena, 109 So. 3d 1252, 1258 (Fla. 2d DCA 2013)
(“[T]o obtain relief from judgment based on newly discovered
evidence, the movant must demonstrate that she could not have
discovered the evidence through due diligence within the time to
move for rehearing or a new trial.”). This necessarily contemplates
evidence that was in existence at the time but that could not have been
discovered through the exercise of due diligence, as well as evidence
that could not have been discovered, despite the exercise of due
diligence, because the evidence was simply not extant. Cf. Murphy v.
State, 24 So. 3d 1220, 1222 (Fla. 2d DCA 2009) (determining that a
2004 report by the National Academy of Sciences discrediting the
scientific underpinnings of comparative bullet-lead analysis may
qualify as newly discovered evidence following Mr. Murphy’s 1996
convictions for first-degree murder).

In Noor, 508 So. 2d at 364, we affirmed a judgment for the
defendants in a medical malpractice case based upon their alleged
failure to timely diagnose breast cancer. On appeal, the Noors argued
that the trial court erred in denying their rehearing motion based upon
newly discovered evidence. Id. at 365. However, the Noors newly
discovered evidence, “a new expert in the field of oncology,” was not
newly discovered because they failed to exercise due diligence in
uncovering the witness. Id. In contrast, Ms. Eichler would have been
unable to discover this material evidence; i.e., the death of her loved
ones. And the record discloses that Ms. Eichler promptly brought this
new evidence to the trial court’s attention before and following entry
of the final judgment.

II. Statutory interest on equalizing payment
Ms. Eichler contends that the trial court erred in failing to award

her statutory interest on the equalizing payment. See § 55.03(2), Fla.
Stat. (2015) (“Any judgment for money damages or order for a
judicial sale and any process or writ directed to a sheriff for execution
shall bear, on its face, the rate of interest that is payable on the
judgment. The rate of interest stated in the judgment . . . accrues on the
judgment until it is paid.”). We agree. See Erp v. Erp, 976 So. 2d 1234,
1240 (Fla. 2d DCA 2008) (noting that the wife had a right to statutory
interest on the equitable distribution equalizing payment that arose on
the date of the judgment); Harper v. Harper, 586 So. 2d 1147, 1148
(Fla. 2d DCA 1991) (“We think the wife should be entitled to the
benefit of the award at this time, or to the extent that her entitlement is
deferred, the amount of her entitlement should bear interest at the
statutory rate.”).

Mr. Singer responds that “interest is not due when the awards are
not liquidated and final.” He argues that the equalizing payment was
not liquidated, “as the language of the [judgment] suggests that the
payment was subject to further set offs,” including the proceeds from
the sale of the marital properties. Mr. Singer urges us to consider a
portion of the final judgment:

Before any proceeds from the sale of any of the three (3) rental
properties are disbursed to either party, the parties are ordered to
account for the equalizing payment owed by the Husband to the Wife,
property taxes owed by the Husband, together with monies due to the
Wife for same, monies due to the Wife for any homeowner’s associa-
tion dues as set forth herein, monies due to the Wife for any HELOC
payments paid as set forth herein, the money owed pursuant to
temporary orders by the Husband to the Wife, monies owed to
Husband pursuant to the Temporary Orders, reimbursement for
overages paid by the Husband due to the perjured testimony, monies
due to the Husband for HELOC payments made, monies due to
Husband for the Child’s cell phone, school meal account, insurance
paid on former marital home, HOA invoices paid by Husband, and the
charging liens of both attorneys. If counsel for the parties cannot agree
on the amounts due, the Court will specifically reserve jurisdiction to
determine same.

We are unpersuaded. The final judgment established a definite,
fixed equalizing payment. Although the proceeds from the sale of the
various properties are to be distributed with consideration toward
credits, off-sets, and other assorted payments, the equalizing payment
itself was not subject to modification. Cf. Shaver v. Shaver, 203 So. 3d
932, 937 n.3 (Fla. 2d DCA 2016) (“[O]nce the equitable distribution
scheme is finalized and an equalizer payment ordered, it becomes a
party’s vested property.” (citing § 61.075(2), Fla. Stat. (2015))).

Conclusion
We reverse and remand for the trial court to reopen the evidence to

reconsider the effect that the deaths of the boyfriend and father have
on Ms. Eichler’s imputed income. Because such a reconsideration
may bear upon other financial considerations, we further direct the
trial court, on remand, to reconsider Ms. Eichler’s requests for
alimony, child support, and attorney’s fees. See Freilich v. Freilich,
897 So. 2d 537, 539 n.1 (Fla. 1st DCA 2005) (“Because the founda-
tion for the awards of child support and alimony is the amount of
income erroneously imputed to the husband, the trial court may have
to reconsider the amount of alimony and child support awarded after
the amount of imputed income is recalculated.”). Finally, the final
judgment must be modified to reflect that the statutory rate of interest
applies to the equalizing payment owed by Mr. Singer as of the date
of the final judgment.

Affirmed, in part; reversed, in part; and remanded. (KELLY and
SALARIO, JJ., Concur.)
))))))))))))))))))

1Mr. Singer’s argument places Ms. Eichler in an untenable position. Aside from the



Headnotes and indexes are copyrighted and may not be duplicated by photocopying, printing,
or other means without the express permission of the publishers. 1-800-351-0917

45 Fla. L. Weekly D904 DISTRICT COURTS OF APPEAL

“heavy burden” imposed on a movant seeking postjudgment modification, Bachman
v. McLinn, 65 So. 3d 71, 75 (Fla. 2d DCA 2011), Ms. Eichler’s evidence was in
existence at the time the written final judgment was entered. Thus, she might be
precluded from seeking modification. See Ogilvie v. Ogilvie, 954 So. 2d 698, 699 (Fla.
1st DCA 2007) (“[T]he threshold question when modification is sought is whether there
has been a substantial, material change in circumstances since entry of the decree.”
(emphasis added)); Cooper v. Gress, 854 So. 2d 262, 266,268 (Fla. 1st DCA 2003)
(holding that where a party fails to prove the threshold ground that “an unanticipated
substantial, material change in circumstances since the entry of the final judgment,”
there is no basis “to justify any modification of custody” (emphasis added)).

*        *        *

Dissolution of marriage—Attorney’s fees—Discovery—Appeals—
Certiorari—Certiorari review of order requiring former husband to
disclose certain financial information for purposes of determining
former wife’s entitlement to attorney’s fees incurred in connection with
her motion to set aside final judgment—Order compelling discovery is
premature since there has been no ruling on the merits of former wife’s
motion—Unless and until former wife decides to pursue her rule
1.540(b) motion, the financial information referenced in trial court’s
discovery order is not relevant to any issue in this litigation—Petition
for writ of certiorari granted

BRUCE FAGEN, Petitioner, v. JODI MERRILL f/k/a Jodi Fagen, Respondent. 2nd
District. Case No. 2D19-2948. Opinion filed April 17, 2020. Petition for Writ of
Certiorari to the Circuit Court for Pinellas County; Rebecca Hamilton, Judge. Counsel:
Jane H. Grossman, St. Petersburg, for Petitioner. Jeremy T. Simons, New Port Richey,
for Respondent.

(BLACK, Judge.) Bruce Fagen (the Former Husband) seeks certiorari
review of the order requiring that he disclose certain financial
information for the purpose of determining whether Jodi Merrill (the
Former Wife) is entitled to attorney’s fees incurred in connection with
her motion to set aside the amended agreed final judgment of
dissolution of marriage. The Former Wife’s motion to set aside the
final judgment has been pending for approximately five years. And in
the absence of a ruling on the merits of that motion, it was improper
for the trial court to order the disclosure of the Former Husband’s
financial information since it is not currently relevant to any issue in
the litigation. Therefore, we grant the petition for writ of certiorari in
part.

The amended agreed final judgment of dissolution of marriage was
entered in April 2014. Thereafter, the Former Wife moved to set aside
the final judgment pursuant to Florida Rule of Civil Procedure
1.540(b) and Florida Family Law Rule of Procedure 12.540(b),
alleging that the Former Husband had committed fraud by failing to
disclose a payment made to him in the amount of $1,750,000 that
constituted a marital asset subject to equitable distribution. The
Former Wife requested that the trial court set aside the final judgment;
set an evidentiary hearing on the issues of equitable distribution,
alimony, and child support; and award her temporary and permanent
attorney’s fees pursuant to section 61.16, Florida Statutes (2014). A
few years later, in 2018, the Former Wife filed a motion for temporary
attorney’s fees incurred in connection with her still-pending rule
1.540(b) motion pursuant to section 61.16. In turn, the Former
Husband moved to strike that motion or for protective order. On July
3, 2019, a nonevidentiary hearing was held on the Former Husband’s
motion to strike. Following the hearing, the trial court entered an order
denying the Former Husband’s motion to the extent it sought to strike
the fees motion but granting the Former Husband’s motion in part to
the extent it sought a protective order. The trial court limited discovery
to the issues of need and ability to pay for the purpose of making a fees
determination and ordered the disclosure of updated financial
affidavits, 2018 tax returns, pay stubs for the previous three months,
bank statements, and credit card statements. The Former Husband
then filed a petition for writ of certiorari in this court. The Former
Husband argues in the petition that the trial court’s order departs from
the essential requirements of law resulting in irreparable injury to him
and therefore must be quashed in full. However, the Former Husband

fails to present any argument with regard to how the trial court erred
in denying his motion to the extent it sought to strike the Former
Wife’s fees motion. Therefore, we are limited to reviewing the trial
court’s order to the extent it mandates the disclosure of certain
financial information.

“A petition for [writ of] certiorari is appropriate to review a
discovery order when the ‘order departs from the essential require-
ments of law, causing material injury to a petitioner throughout the
remainder of the proceedings below and effectively leaving no
adequate remedy on appeal.’ ” Inglis v. Casselberry, 200 So. 3d 206,
209 (Fla. 2d DCA 2016) (quoting Winderting Invs., LLC v. Furnell,
144 So. 3d 598, 601-02 (Fla. 2d DCA 2014)). “[T]he disclosure of
personal financial information [via discovery] may cause irreparable
harm to a person forced to disclose it, in a case in which the informa-
tion is not relevant.” Spry v. Prof’l Emp’r Plans, 985 So. 2d 1187,
1188 (Fla. 1st DCA 2008) (second alteration in original) (quoting
Friedman v. Heart Inst. of Port St. Lucie, Inc., 863 So. 2d 189, 194
(Fla. 2003)).1 Here, the Former Wife sought an award of attorney’s
fees incurred in connection with her motion to set aside the final
judgment, and thus the financial information referenced in the trial
court’s order may become relevant to the trial court’s determination
in that regard. See § 61.16(1); Rowe v. Rodriguez-Schmidt, 128 So. 3d
158, 159 (Fla. 2d DCA 2013). However, it is apparent that pursuant to
Bane v. Bane, 775 So. 2d 938 (Fla. 2000), and Spano v. Spano, 698
So. 2d 324 (Fla. 4th DCA 1997), the order compelling discovery is
premature since there has been no ruling on the merits of the Former
Wife’s motion to set aside the final judgment.

The supreme court in Bane held that section 61.16 authorizes an
award of attorney’s fees where those fees are incurred in connection
with the filing of a rule 1.540(b) motion to set aside a settlement
agreement incorporated into a final judgment of dissolution based on
fraud as long as the award complies with Rosen v. Rosen, 696 So. 2d
697 (Fla. 1997). Bane, 775 So. 2d at 942, 944. The supreme court
considered the issue as a result of this court’s certification of conflict
with Spano. See Bane v. Bane, 750 So. 2d 77, 78 (Fla. 2d DCA 1999).
In Bane, the trial court granted the former wife’s rule 1.540(b) motion
and set aside the parties’ property settlement agreement. 775 So. 2d at
940. The dissolution proceedings then continued, and during that time
the former wife filed a motion seeking to recover the attorney’s fees
she had incurred in moving to set aside the settlement agreement. Id.
The trial court granted the motion for fees, and this court upheld that
ruling. Thereafter the supreme court approved this court’s decision
and disapproved Spano “insofar as it can be read to stand for the
blanket proposition that a court is precluded as a matter of law from
awarding attorney’s fees under section 61.16 for a rule 1.540(b)
proceeding to set aside a property settlement agreement.” 775 So. 2d
at 942, 944.2

Although the supreme court determined that an award of fees under
section 61.16 for a rule 1.540(b) proceeding is not prohibited as a
matter of law, in doing so it agreed with the Fourth District that
deference must still be given to settlement agreements:

The policy of deference to settlements should apply with special
force to consent judgments for property division in divorce cases. The
law strongly encourages voluntary resolutions in all cases, but in no
area is this more true than when the parties seek to dissolve their
marriage.

Society has the strongest possible interest in seeing the end of
discord among family members and between the parents of young
children. Indeed we have provided an entire set of forms and rules for
uncontested dissolution of marriage cases, and we require mediation
in all contested ones. To settle these cases is blessed. The preference
for settlements would be undermined if a contracting party could
finance—with the funds of the party seeking to uphold the agree-
ment—unsuccessful proceedings to undo such agreements simply by
showing need and ability to pay.



Headnotes and indexes are copyrighted and may not be duplicated by photocopying, printing,
or other means without the express permission of the publishers. 1-800-351-0917

DISTRICT COURTS OF APPEAL 45 Fla. L. Weekly D905

Bane, 775 So. 2d at 943 (quoting Spano, 698 So. 2d at 328). The
supreme court explained that its holding in no way conflicts with that
policy. See id. The supreme court also addressed the Fourth District’s
concern “that a party should not be rewarded for meritless actions in
seeking to void a valid and binding settlement agreement”: as long as
the settlement agreement itself does not preclude the trial court from
awarding fees, a fee award is not otherwise prohibited by section
61.16 if the trial court considers all of the factors set forth in Rosen in
making such an award. See Bane, 775 So. 2d at 942-43. Rosen
requires that a court consider more than just the financial resources of
the parties when awarding fees under section 61.16; courts must also
consider equitable factors, including “the scope and history of the
litigation; the duration of the litigation; the merits of the respective
positions; whether the litigation is brought or maintained primarily to
harass (or whether a defense is raised mainly to frustrate or stall); and
the existence and course of prior or pending litigation.” 696 So. 2d at
700.

Neither Bane nor Spano involved the factual circumstances present
here: an order allowing for discovery of financial information for the
purpose of making an attorney’s fees determination under section
61.16 where those fees will be incurred or are being incurred for a
still-pending rule 1.540(b) motion seeking to set aside an agreed final
judgment of dissolution. It is nonetheless apparent that the trial court’s
order in this case conflicts with the reasoning and policy consider-
ations underlying the supreme court’s holding in Bane. It is clearly
premature, as the Former Husband argues, to order the discovery of
his financial information for the purpose of awarding attorney’s fees
under section 61.16 when the merits of the Former Wife’s rule
1.540(b) motion have not yet been considered by the trial court. After
all, the trial court, in making a fees determination under chapter 61 and
pursuant to Rosen, must consider more than just need and ability to
pay. See Bane, 775 So. 2d at 942-43; see also Bane, 750 So. 2d at 78-
79 (reversing award of attorney’s fees and remanding for a hearing
where this court was “unable to determine whether the judge weighed
all of the Rosen factors in awarding the[ ] fees” in connection with the
former wife’s successful rule 1.540(b) motion); Spano, 698 So. 2d at
328-29 (“[I]f somehow this could be characterized as a proceeding
arising under chapter 61, the recent decision in Rosen v. Rosen, 696
So. 2d 697 (Fla. 1997), would require that the award be reversed. . . .
In the case we face today, it is clear that the trial court considered only
need and ability, and gave no thought to whether equitable factors,
including who prevailed and the nature of the proceeding brought by
the fee seeking party, should result in a denial of fees.”); cf.
Lamolinara v. Lamolinara, 85 So. 3d 1147, 1150 (Fla. 1st DCA 2012)
(remanding for the trial court to determine based on the Rosen factors
whether the former wife was entitled to attorney’s fees incurred in
unsuccessfully moving to set aside the final judgment of dissolution
based on fraud where the motion was not frivolous). So unless and
until the Former Wife decides to pursue her rule 1.540(b) motion, the
financial information referenced in the trial court’s discovery order is
not relevant to any issue in this litigation. The trial court’s order
therefore departs from the essential requirements of law resulting in
irreparable injury to the Former Husband. Cf. Elkins v. Elkins, 252 So.
3d 254, 255 (Fla. 4th DCA 2018) (“The former husband has shown
that the trial court’s order in this case departs from the essential
requirements of the law because the requested financial discovery has
not yet been determined to be relevant to any issue in the litigation.
Because the court found the marital settlement agreement to be
ambiguous, the order compelling discovery is premature. The court
must determine the meaning of the agreement before it can decide if
the discovery is relevant to whether the former husband met his
obligations.” (citation omitted)).

Because the trial court’s order departs from the essential require-

ments of law resulting in irreparable injury, the petition for writ of
certiorari is granted in part and the trial court’s order is quashed to the
extent that it orders the disclosure of the Former Husband’s financial
information for the purpose of determining the Former Wife’s
entitlement to attorney’s fees. See Inglis, 200 So. 3d at 212; Elkins,
252 So. 3d at 256. We express no opinion with regard to the trial
court’s denial of the Former Husband’s request to strike the fees
motion.

Petition granted in part; order quashed in part. (MORRIS and
SALARIO, JJ., Concur.)
))))))))))))))))))

1Generally, “[t]he relevance of financial information should be determined only
after an evidentiary hearing, because ‘the Florida Constitution protects the financial
information of individuals if there is no relevant or compelling reason to compel
disclosure.’ ” Spry, 985 So. 2d at 1188-89 (quoting Borck v. Borck, 906 So. 2d 1209,
1211 (Fla. 4th DCA 2005)); accord Inglis, 200 So. 3d at 209. Although a hearing was
held in this case, no evidence was presented. The Former Husband has not, however,
argued this point as a basis for relief.

2Given the factual differences in Spano, the supreme court in Bane did not
disapprove of the result reached in Spano, namely, the Fourth District’s decision to
reverse the award of fees. See Bane, 775 So. 2d at 943. In contrast to the facts of Bane,
the former wife in Spano was not successful in her efforts to set aside the property
settlement agreement. Spano, 698 So. 2d at 325. The property settlement agreement
therefore remained in effect, governed her right to fees, and established that she was not
entitled to fees. See id.

*        *        *

Criminal law—Conspiracy to commit trafficking in cocaine—Sen-
tencing—Mandatory minimum—Defects in information—Fifteen-
year mandatory minimum sentence constitutes fundamental error
because amended information failed to allege any amount of cocaine
qualifying defendant for a mandatory minimum sentence—Jury’s
factual findings do not cure information’s omission of essential
element—Moreover, state cannot rely on grounds alleged in separate
count of information to support mandatory sentence—Error does not
require that trial court simply strike mandatory minimum sentence on
remand—As section 893.135 is drafted, the omission of the amount of
drugs from an information still left defendant on notice that he faced at
least a mandatory minimum of three years for conspiracy charge
where information properly cited to section 893.135(5)—Remand to
resentence defendant to mandatory minimum three-year term

JUAN BENJAMIN VALERA-RODRIGUEZ, Appellant, v. STATE OF FLORIDA,
Appellee. 2nd District. Case No. 2D18-1794. April 17, 2020. Appeal from the Circuit
Court for Lee County; Bruce E. Kyle, Judge. Counsel: Terry McCreary of The
McCreary Law Firm, Ft. Myers; and Patrick N. Bailey of The Law Office of Patrick N.
Bailey, P.A., Ft. Myers, for Appellant. Ashley Moody, Attorney General, Tallahassee,
and Allison C. Heim, Assistant Attorney General, Tampa, for Appellee.

(LaROSE, Judge.) A jury found Juan Valera-Rodriguez guilty of
conspiracy to commit trafficking in cocaine (count 1) and trafficking
in cocaine (count 2). The trial court sentenced him to concurrent
mandatory minimum terms of fifteen years’ imprisonment. We have
jurisdiction over this appeal. See Fla. R. App. P. 9.030(b)(1)(A);
9.140(b)(1)(A), (F). We affirm, without further comment, the
judgment and sentence on count 2. The parties urge us to reverse and
remand for the trial court to strike the mandatory minimum sentence
on count 1. Mr. Valera-Rodriguez is entitled to relief on count 1. Yet,
we do not agree with the parties’ suggested remedy.

Background
Count 1 of the amended information alleged:

Between and including October 5, 2015 through October 9, 2015,
in the Seventeenth and Twentieth Judicial Circuits, to wit: Broward
and Lee Counties, Florida, the Defendant, Juan Benjamin Valera-
Rodriguez, did unlawfully and knowingly agree, conspire, combine
or confederate with another person, to wit: Amaury Matias aka Jose
Angel De Jesus-Cruz, and with other persons known or unknown, to
commit the act of trafficking in cocaine . . . contrary to Florida Statute
893.135(5).
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Section 893.135(5), Florida Statutes (2015), provides, in relevant
part, that “[a]ny person who agrees, conspires, combines, or confeder-
ates with another person to commit any act prohibited by subsection
(1)1 commits a felony of the first degree and is punishable as if he or
she had actually committed such prohibited act.” See also §
775.082(3)(b)(1), Fla. Stat. (2015) (authorizing a term of up to thirty
years’ imprisonment upon conviction for a first-degree felony).

Importantly, subsections (1)(b)(1)(a)-(c) set out different manda-
tory minimum prison terms tied to the various trafficking amounts for
which a defendant is convicted. See § 893.135(1)(b)(1)(a) (requiring
that a defendant convicted of trafficking in cocaine “28 grams or
more, but less than 200 grams . . . shall be sentenced to a mandatory
minimum term of imprisonment of 3 years, and the defendant shall be
ordered to pay a fine of $50,000”); (1)(b)(1)(b) (stating that a
defendant convicted of trafficking in cocaine “200 grams or more, but
less than 400 grams . . . shall be sentenced to a mandatory minimum
term of imprisonment of 7 years, and the defendant shall be ordered
to pay a fine of $100,000”); (1)(b)(1)(c) (providing that a defendant
convicted of trafficking in cocaine “400 grams or more, but less than
150 kilograms . . . shall be sentenced to a mandatory minimum term
of imprisonment of 15 calendar years and pay a fine of $250,000”).
Consequently, the felony offense of trafficking in cocaine requires a
minimum quantity of 28 grams of cocaine. As the statute provides, an
individual who “knowingly sells, purchases, manufactures, delivers,
or brings into this state, or who is knowingly in actual or constructive
possession of, 28 grams or more of cocaine . . . but less than 150
kilograms of cocaine . . . commits a felony of the first degree, which
. . . shall be known as ‘trafficking in cocaine.’ ” § 893.135(1)(b)(1).

Critically, count 1 of the amended information neither charged an
amount of cocaine nor referenced the subsection under which it
charged Mr. Valera-Rodriguez. In contrast, count 2 of the charging
document stated that Mr. Valera-Rodriguez “did unlawfully and
knowingly sell or deliver 400 grams or more but less than 150
kilograms of cocaine . . . contrary to Florida Statute 893.135(1)(b)
(1)(c).”

At trial, the State established that Mr. Valera-Rodriguez brokered
a drug deal between a confidential informant working for the Drug
Enforcement Administration and a buyer; Mr. Matias would supply
the contraband. Ultimately, law enforcement stopped Mr. Matias’s
vehicle while traveling to the arranged sale location and seized 991
grams of cocaine.

The trial court provided the jury with a verdict form which, for
count 1, permitted the jury to find Mr. Valera-Rodriguez either guilty
or not guilty of conspiracy to traffic in cocaine. If the jury found him
guilty, the form required the jury to make a finding as to the amount of
cocaine involved. The possible choices included the largest quantity
carrying the most onerous mandatory minimum penalty under section
893.135(1)(b)(1)(c), all the way to the lowest quantity requiring the
least punitive mandatory minimum term under section
893.135(1)(b)(1)(a). The jury found that Mr. Valera-Rodriguez
conspired to traffic in “cocaine weigh[ing] 400 grams or more but less
than 150 kilograms.” The trial court imposed the mandatory minimum
fifteen-year sentences, as well as fines totaling $525,513. See §
893.135(1)(b)(1)(c), (5). At no point during the trial did Mr. Valera-
Rodriguez raise the apparent deficiency in the amended information
for count 1.

Analysis
Mr. Valera-Rodriguez argues that the fifteen-year mandatory

minimum sentence for count 1 constitutes fundamental error because
the amended information failed to allege any amount of cocaine
qualifying him for a mandatory minimum sentence. The State
concedes error, reasoning that “the charging document did not put

[Mr. Valera-Rodriguez] on notice of the mandatory minimum
sentence.”

To prove conspiracy to traffic in cocaine, the State must prove
beyond a reasonable doubt an express or implied agreement or
understanding between two or more persons to deliver or sell cocaine
in the proscribed quantity. Fla. Std. Jury Instr. (Crim.) 5.3; 25.7(a);
Spera v. State, 656 So. 2d 550, 551 (Fla. 2d DCA 1995); see also
Mosley v. State, 100 So. 3d 1214, 1215 (Fla. 2d DCA 2012) (“[T]o
support a conviction for trafficking, the State is required to prove that
the . . . cocaine . . . meets the statutory trafficking weight.”). Quantity
is an “essential element” of trafficking. Greenwade v. State, 124 So.
3d 215, 220, 221 (Fla. 2013) (“To support a conviction for trafficking
in cocaine in an amount greater than 200 but less than 400 grams, the
State must prove three essential elements beyond a reasonable doubt:
(1) the defendant knowingly sold, purchased, manufactured, brought
into the state, or actively or constructively possessed a certain
substance; (2) the substance was cocaine; and (3) the quantity of the
substance met the statutory weight threshold.”). It is beyond cavil that
“[a]n information must allege each of the essential elements of a crime
to be valid.” State v. Dye, 346 So. 2d 538, 541 (Fla. 1977). An element
of count 1, therefore, is an amount of trafficked cocaine, as set out in
section 893.135(1)(b)(1).

“For an information to sufficiently charge a crime it must follow
the statute, clearly charge each of the essential elements, and suffi-
ciently advise the accused of the specific crime with which he is
charged.” Price v. State, 995 So. 2d 401, 404 (Fla. 2008). Due process
demands no less. Id. (“Due process of law requires the State to allege
every essential element when charging a violation of law to provide
the accused with sufficient notice of the allegations against him.”
(citing art. I, § 9, Fla. Const.; M.F. v. State, 583 So. 2d 1383, 1386-87
(Fla. 1991))). A jury’s factual findings do not cure the omission of an
essential element. Denegal v. State, 263 So. 3d 842, 843 (Fla. 5th
DCA 2019) (“An information’s failure to cite to the specific statutory
subsection[of section 775.087(2)], while simultaneously failing to
precisely charge the elements, ‘cannot be cured by a jury’s factual
findings.’ ” (quoting Bienaime v. State, 213 So. 3d 927, 929 (Fla. 4th
DCA 2017))). Moreover, the State “cannot rely on grounds alleged in
[count 2] to support a[ ] . . . mandatory sentence on [count 1].” See
Bienaime, 213 So. 3d at 929. Quite simply, count 1, as charged, failed
to support the trial court’s imposition of a fifteen-year mandatory
minimum sentence.

However, it does not follow that we must direct the trial court, on
remand, to simply strike the mandatory minimum sentence for count
1. Both parties rely on cases demonstrating that the imposition of a
mandatory minimum sentence under section 775.087, known as the
10/20/Life statute, requires the State to allege in the information, and
the jury to specifically find, the grounds for the sentence. “To pursue
an enhanced mandatory minimum sentence under the 10/20/life
statute, ‘the [S]tate must allege the grounds for enhancement in the
charging document, and the jury must make factual findings regarding
those grounds.’ ” Agenor v. State, 268 So. 3d 868, 870 (Fla. 2d DCA
2019) (alteration in original) (quoting Bienaime, 213 So. 3d at 929).
This conclusion is rooted in the courts’ discernment of legislative
intent. See Rogers v. State, 963 So. 2d 328, 336 n.3 (Fla. 2d DCA
2007) (“To the extent that the Florida case law requires that the factual
basis for imposition of a mandatory minimum term under section
775.087(2) always be charged and found by the jury, it reflects a
judicial conclusion that the legislature intended the factors requiring
imposition of a mandatory minimum under section 775.087(2) to be
essential elements.”). To that end, “[t]he factors relevant to sentencing
under various versions of section 775.087(2) have been treated as
‘essential elements.’ ” Id. at 335 (quoting Jackson v. State, 852 So. 2d
941, 943 (Fla. 4th DCA 2003)); see, e.g., Adams v. State, 916 So. 2d
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36, 37 (Fla. 2d DCA 2005) (“The information failed to allege that
Adams discharged a firearm. The information alleged only that
Adams ‘used and actually possessed a firearm during the commission
of the offense.’ The trial court improperly enhanced Adams’ sentence
for discharging a firearm under section 775.087(2)(a)(3), because the
grounds for enhancement of a sentence must be charged in the
information.”); Davis v. State, 884 So. 2d 1058, 1060 (Fla. 2d DCA
2004) (“[T]he minimum terms mandated by the ‘10-20-Life’ Statute,
section 775.087(2), cannot be legally imposed unless the statutory
elements are precisely charged in the information.”); Rogers v. State,
875 So. 2d 769, 771 (Fla. 2d DCA 2004) (“An allegation of ‘use’ of a
firearm will not sustain an enhanced sentence under section
775.087(2)(a)(3), because a firearm may be used to inflict serious
bodily injury without being discharged, and the statute requires that
the weapon be discharged for the enhancement to apply.”).

The parties’ reliance on these cases is misplaced. Section 775.087
does not define any substantive offense; rather, it “permits reclassifi-
cation and the consequential enhancement of penalties,” Lareau v.
State, 573 So. 2d 813, 815 (Fla. 1991), for certain enumerated
offenses. Cf. Freudenberger v. State, 940 So. 2d 551, 554-55 (Fla. 2d
DCA 2006) (discussing the need for precision in the charging
document in cases involving section 775.087).

Section 893.135 is not a reclassification statute. Instead, it creates
two distinct offenses, trafficking and conspiracy to commit traffick-
ing, for a variety of drugs. Additionally, the statute creates three
possible mandatory minimum penalties, each dependent upon the
amount of drugs involved. See § 893.135(1)(b)(1)(a)-(c). The jury
found Mr. Valera-Rodriguez guilty of conspiracy to traffic in cocaine,
a felony requiring at least twenty-eight grams of the contraband. As
section 893.135 is drafted, the omission of the amount of drugs from
an information charging an offense under section 893.135(1)(b)(1),
(5) still leaves a defendant on notice that he faces some mandatory
minimum penalty. Cf. United States v. Cotton, 535 U.S. 625, 633-34
(2002) (rejecting the defendant’s contention that his sentence was
illegal due to the indictment’s failure to charge the precise weight of
the drugs in his possession at the time of arrest where the amount of
drugs was only relevant to the sentencing enhancement, but not the
underlying offense).

We have stated that “an information is fundamentally defective
where it fails to cite a specific section and totally omits an essential
element of the crime.” Figueroa v. State, 84 So. 3d 1158, 1161 (Fla.
2d DCA 2012) (emphasis added). The copulative conjunction “and”
suggests that both conditions must be present for the information to be
fundamentally defective. Although count 1 failed to specify an
amount of cocaine, it did cite to section 893.135(5), the relevant
conspiracy statute. Section 893.135(5) then directs the reader to
subsection (1), within the same statute which, in turn, enumerates the
various sentencing options in section 893.135(1)(b)(1)(a)-(c).
Although we agree that Mr. Valera-Rodriguez was not on “notice he
was subject to this [fifteen-year mandatory minimum] enhanced
sentence,” he was informed that for the crime of conspiracy to commit
trafficking in cocaine, he faced the possibility of at least a three-year
mandatory minimum. After all, the charged offense required at least
twenty-eight grams of cocaine.

We also observe that “[g]enerally the test for granting relief based
on a defect in the information is actual prejudice to the fairness of the
trial.” Richards v. State, 237 So. 3d 426, 431 (Fla. 2d DCA 2018)
(alteration in original) (quoting Weatherspoon v. State, 214 So. 3d
578, 584 (Fla. 2017)) (holding that the information, which failed to
allege any essential elements and merely cited section 775.21(10)(a)
as opposed to a violation of the registration requirement on which the
State proceeded at trial, prejudiced Richards because defense counsel
clearly demonstrated that he had been misled regarding which

registration requirement the State was intending to prove that Richards
had violated).

Our careful review of the record, here, reveals no prejudice. As
noted earlier, Mr. Valera-Rodriguez raised no objections or arguments
addressing the claimed deficiency in count 1. Apparently, Mr. Valera-
Rodriguez proceeded to trial believing that he faced a mandatory
minimum fifteen-year term, which, in light of the evidence presented,
seemingly was the State’s intent in charging him. The record reveals
that the trial court and the State were operating under this premise as
well.

Conclusion
We affirm Mr. Valera-Rodriguez’s judgment on each count. We

further affirm his sentence on count 2. However, we vacate the
sentence on count 1 and remand for resentencing on that count, with
the subsequent sentence containing a mandatory-minimum three-year
term. Further, the trial court shall strike the $250,000 fine for that
count and instead impose the amount prescribed by section
893.135(1)(b)(1)(a).

Affirmed, in part, reversed, in part, and remanded with instruc-
tions. (SALARIO, J., and CASE, JAMES R., Associate Judge,
Concur.)
))))))))))))))))))

1Section 893.135(1)(b)(1) outlaws trafficking in cocaine.

*        *        *

Insurance—Breach of contract—Summary judgment—Error to grant
final summary judgment in favor of insurer on grounds that suit was
premature where insurer admitted coverage under the policy

PATRICIA SKENE a/k/a TRICIA SKENE, Appellant, v. AVATAR PROPERTY &
CASUALTY INSURANCE COMPANY as successor in interest to ELEMENTS
PROPERTY INSURANCE COMPANY, Appellee. 2nd District. Case No. 2D18-3954.
April 17, 2020. Appeal from the Circuit Court for Pasco County; Kimberly Sharpe
Byrd, Judge. Counsel: Aaron S. Kling of Kling Law, P.A., Tampa; and Grant Krapf of
Krapf Legal, P.A., Dunedin, for Appellant. Carol M. Rooney of Butler Weihmuller
Katz Craig, LLP, Tampa, for Appellee.

(ROTHSTEIN-YOUAKIM, Judge.) Patricia Skene, the plaintiff in an
insurance breach-of-contract action, appeals from an order granting
final summary judgment in favor of the insurer, Avatar Property and
Casualty Insurance Company. Because the record establishes that
Avatar, despite its assertions on appeal to the contrary, admitted
coverage under the policy, the trial court erred in granting final
summary judgment on the ground that Skene’s suit was premature.
See Curtis v. Tower Hill Prime Ins. Co., 154 So. 3d 1193, 1196 (Fla.
2d DCA 2015) (“[E]ven when an insurance suit is filed prematurely,
final summary judgment would not be the appropriate remedy where,
as here, the insurance company has admitted coverage.”). Accord-
ingly, we reverse the final judgment and remand for further proceed-
ings.

Reversed and remanded. (KHOUZAM, C.J., and SMITH, J.,
Concur.)

*        *        *

Paternity—Child custody—Attorney’s fees—Temporary—Waiver—
No error in requiring father to pay temporary attorney’s fees of
mother pursuant under section 742.045 despite waiver of claims for
attorney’s fees contained in parties’ mediated settlement agreement—
A waiver of temporary attorney’s fees prior to final judgment in a
paternity action is prohibited—Even assuming law allowed parties to
contract away and waive temporary attorney’s fees prior to entry of
final judgment, the subject waiver did not accomplish this as it
unambiguously carved out exceptions for claims involving timeshar-
ing, parenting plan, and child support matters—Trial court erred in
finding provision ambiguous

RICHARD JON NISHMAN, Appellant, v. KIMBERLY PATRICE STEIN, Appellee.
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2nd District. Case No. 2D19-697. April 17, 2020. Appeal pursuant to Fla. R. App. P.
9.130 from the Circuit Court for Pinellas County; Thane B. Covert, Judge. Counsel:
Michael J. Park of Park, Ossian, Barnaky & Park, P.A., Clearwater, for Appellant. Eric
R. Maier and Michael L. Lundy of Older, Lundy & Alvarez, Tampa, for Appellee.

(SMITH, Judge.) In this paternity action, the father, Richard Jon
Nishman, challenges the trial court’s orders1 requiring him to pay the
temporary attorney’s fees of the mother, Kimberly Patrice Stein,
arguing Ms. Stein waived all claims for attorney’s fees under the
parties’ mediated Partial Settlement Agreement. The trial court
determined that the language in subparagraph “E” of the Agreement
was ambiguous but concluded there was no waiver of attorney’s fees.
We affirm the trial court’s orders under the tipsy coachman doctrine,2

but hold that a party to a paternity action may not waive temporary
attorney’s fees prior to final judgment. We also hold that subpara-
graph “E” is not ambiguous where it excepted from the waiver in the
parties’ dissolution matter claims for parenting plan, time-sharing, and
child support matters. We affirm without comment all other matters
raised by Mr. Nishman on appeal.

I
Mr. Nishman and Ms. Stein share two minor children and lived

together as a family for almost a decade. The parties never married.
Ms. Stein initially filed a dissolution action against Mr. Nishman,
alleging the parties were married under the common law of the State
of Colorado, where they previously lived and where the two minor
children were born. Mr. Nishman moved to dismiss the dissolution
action and filed the instant paternity action. Thereafter, on February
9, 2018, the parties entered into the Agreement, which was ratified by
the trial court in both the dissolution and the paternity actions.

The Agreement, which denounces any marriage between the
parties, otherwise reads much like a mediated settlement agreement
in a dissolution of marriage action with children. The Agreement sets
forth the parties’ agreement regarding the minor children as to
paternity, shared parental responsibility, temporary time-sharing, and
temporary child support; allocates property held jointly by the parties;
provides for the vacating of the shared residence; and requires the
dismissal of Ms. Stein’s separately filed petition for dissolution of
marriage. The Agreement planned for mediation and the scheduling
of a final hearing on the parenting plan, time-sharing and child support
in August 2018.

Relevant to this appeal is subparagraph “E” of the Agreement,
which provides:

E. SETTLEMENT OF PENDING DISSOLUTION ACTION: The
Parents agree that [Ms. Stein] shall execute a Notice of Voluntary
Dismissal with Prejudice regarding her pending Petition for Dissolu-
tion of Marriage, which shall be delivered to Rich’s counsel to hold in
trust for filing immediately upon execution of this Agreement and
payment . . . Upon receipt of payment, [Ms. Stein] forever waives any
and all claims for equitable distribution (including but not limited to
any and all claims to the Aralia Way residence, or the Redington
Shores residence other than her right to temporarily reside in the
Redington Shores residence as set forth in paragraph G below),
alimony (of any form or type), attorney’s fees or any other possible
claim associated with her relationship with [Mr. Nishman], except for
timesharing, parenting plan and child support matters as such claims
to which are preserved as more specifically set forth below. (emphasis
added).

On March 29, 2018, Mr. Nishman filed a motion to establish
guidelines for shared parental responsibility and temporary time-
sharing, to retain a counselor for the children, and to modify the
temporary time-sharing. In his motion, Mr. Nishman also sought “his
necessary and reasonable attorneys’ fees associated with [his] Motion,
to be payable by the Mother, if deemed appropriate.” On March 30,
2018, in order to defend the motion, Ms. Stein moved for temporary

attorney’s fees under section 742.045, Florida Statutes (2017), which
governs paternity actions. Over the course of six months between June
2018 and November 2018, three separate hearings—totaling five
hours—were held on Mr. Nishman’s motion and Ms. Stein’s motion
for temporary attorney’s fees.

Contrary to Mr. Nishman’s position that Ms. Stein waived her right
to attorney’s fees in the Agreement, the trial court found otherwise.
The trial court held the language in subparagraph “E” was ambiguous
because it could be read to waive all attorney’s fees for any possible
claim associated with Ms. Stein’s relationship with Mr. Nishman or it
could be interpreted to waive all claims for attorney’s fees, except
those arising from matters pertaining to time-sharing, child support,
and the parties’ parenting plan. Therefore, it determined that the
provision was not a full and complete waiver of attorney’s fees for the
purposes of the parties’ paternity action because the language was not
clear that the parties intended to waive attorney’s fees for time-
sharing, child support, and parenting plan matters.

II
Settlement agreements are to be interpreted in accordance with the

laws governing contracts. Dogoda v. Dogoda, 233 So. 3d 484, 487
(Fla. 2d DCA 2017); see also Gibbs Constr. Co. v. S.L. Page Corp.,
755 So. 2d 787, 790 (Fla. 2d DCA 2000) (holding that “when
entitlement to attorney’s fees is based on the interpretation of
contractual provisions as a pure matter of law,” an appellate court will
undertake a de novo review to determine the appropriate construction
of the contract). “[A]n appellate court may undertake an independent
assessment of a contractual provision’s meaning, including whether
it is ambiguous.” Nicoletti v. Nicoletti, 901 So. 2d 290, 292 (Fla. 2d
DCA 2005) (citing Emergency Assocs. of Tampa, P.A. v. Sassano, 664
So. 2d 1000, 1002 (Fla. 2d DCA 1995) (“We begin our analysis by
noting that although the interpretation of a covenant not to compete is
a matter of law to be resolved by a trial court, an appellate court is
nevertheless empowered to undertake an independent assessment of
the covenant’s meaning.”)). Unless there is evidence of the parties’
intent to the contrary, the unambiguous language of the agreement
should be interpreted according to its plain meaning. Dogoda, 233 So.
3d at 487-88 (citing Johnson v. Johnson, 848 So. 2d 1272, 1273 (Fla.
2d DCA 2003)). Accordingly,

[w]hen possible, courts should give effect to each provision of a
written instrument in order to ascertain the true meaning of the
instrument. Where the contract is susceptible to an interpretation that
gives effect to all of its provisions, the court should select that
interpretation over an alternative interpretation that relies on negation
of some of the contractual provisions.

Siegle v. Progressive Consumers Ins. Co., 819 So. 2d 732, 739 (Fla.
2002) (citing Inter-Active Servs., Inc. v. Heathrow Master Ass’n., 721
So. 2d 433, 435 (Fla. 5th DCA 1998)).

Section 742.045 gives a trial court discretion to award attorney’s
fees based upon the financial resources of both parties in proceedings
involving paternity. We have previously held that because the statute
mirrors the attorney’s fees provision of section 61.16, Florida Statutes,
decisions interpreting section 61.16 are applicable in interpreting
section 742.045. B.K. v. S.D.C., 122 So. 3d 980, 982-83 (Fla. 2d DCA
2013) (noting that “not to do so would likely run afoul of equal
protection concerns” of parents to children born out of wedlock).

Under section 61.16—and therefore, section 742.045—a party
may waive the right to statutory attorney’s fees in an agreement, but
the explicit language “must clearly and unambiguously express
waiver or the language must be such that an interpretation of the
agreement as a whole can lead to no other conclusion but waiver.”
Sasnett v. Sasnett, 683 So. 2d 177, 178 (Fla. 2d DCA 1996); see also
Walsh v. Walsh, 262 So. 3d 212, 215-16 (Fla. 5th DCA 2018);
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DeCampos v. Ferrara, 90 So. 3d 865, 869 (Fla. 3d DCA 2012). An
exception to this general rule permitting the waiver of attorney’s fees
in marital and paternity cases has been enunciated by the Florida
Supreme Court, which held that a spouse’s claim for temporary
attorney’s fees under section 61.16 cannot be contracted away or
waived before entry of final judgment in marriage dissolution
proceedings. Belcher v. Belcher, 271 So. 2d 7, 9 (Fla. 1972) (reason-
ing that the laws of our state require a husband to provide support for
his wife while they are married); see also Lashkajani v. Lashkajani,
911 So. 2d 1154, 1157-58 (Fla. 2006); Kirkconnell v. Kirkconnell, 222
So. 2d 441, 442 (Fla. 2d DCA 1969) (holding mother was free to
waive alimony claim against father in dissolution case but not child
support for the benefit of the parties’ minor child); Khan v. Khan, 79
So. 3d 99, 100 (Fla. 4th DCA 2012) (“[A]n agreement of the parties
that waives or limits the right to request temporary support and
attorney’s fees to a spouse in need in a pending dissolution action is a
violation of public policy.”); cf. § 61.13(1)(a)(1)(a) (requiring father
to provide support for his children until they reach the age of major-
ity); Ciociola v. Ciociola, 302 So. 2d 462, 463 (Fla. 3d DCA 1974)
(“We think that it has been determined in Florida that a father has an
enforceable obligation to support his children irrespective of a
judgment of divorce.”).3

In the instant paternity case, a final judgment of paternity establish-
ing a parenting plan, time-sharing, and support had not been entered
at the time of the Agreement, as litigation was not complete. The
Agreement afforded only “temporary” time-sharing and “temporary”
child support and specifically stated in subparagraph “E” that these
claims were “preserved as more specifically set forth below”—
wherein the Agreement states the final hearing is to be set six months
down the road in August 2018. In light of this court’s prior holdings
interpreting section 742.045 in accordance with section 61.16,4 and
also because Florida’s laws pertaining to child support and temporary
support are based upon the guiding “policy of advancing the best
interests of the child,”5 we see no reason why the holdings in Belcher
and Khan should not apply to the facts of this case to prohibit a waiver
of temporary attorney’s fees prior to final judgment in a paternity
action. See Belcher, 271 So. 2d at 7.

Even assuming, arguendo, Florida law allowed parties to contract
away and waive temporary attorney’s fees prior to entry of a final
judgment in a paternity action, the subject waiver did not accomplish
this. Subparagraph “E”—“Settlement of Pending Dissolution
Action”—begins with the dismissal of Ms. Stein’s dissolution action,
followed by the waiver of all claims associated with the dissolution
action, which include equitable distribution and alimony, among other
things. Also included in this litany of waived claims after the term
“alimony” is the language: “attorney’s fees or any other possible claim
associated with her relationship with [Mr. Nishman], except for
timesharing, parenting plan and child support matters as such claims
to which are preserved as more specifically set forth below.” (Empha-
sis added.)

There can be no question that the parties intended to waive all
claims associated with the dissolution action and involving Ms.
Stein’s relationship with Mr. Nishman. In fact, the other provisions of
the Agreement provide for the final disposition and division of their
property while they were together, as well as the vacating of their
shared residence. And while headings are not necessarily dispositive,
“[c]ontractual provisions are construed in the context of the entire
agreement . . . . Courts must strive to read a contract in a way that gives
effect to all of the contract’s provisions.” Retreat at Port Islands, LLC
v. Port of Islands Resort Hotel Condo. Ass’n., 181 So. 3d 531, 533
(Fla. 2d DCA 2015) (citations omitted). But see Hinely v. Fla.
Motorcycle Training, Inc., 70 So. 3d 620, 624 (Fla. 1st DCA 2011)
(“[T]he headings or subheadings of a document do not dictate the

meaning of the entire agreement, especially where the literal language
of the heading is contrary to the agreement’s overall scheme.”).

For us to find that the waiver language was ambiguous, as the trial
court did, we would have to ignore the word “except” and the
remaining language which follows, which is contrary to basic
principles of contract interpretation. See Inter-Active Servs., Inc., 721
So. 2d at 435. Here, the waiver language was included under the
heading of “Settlement of Pending Dissolution Action.” Giving effect
to all of the contract provisions in the Agreement and the language in
subparagraph “E,” it is abundantly clear that the parties intended to
carve out and “except” from the waiver claims for time-sharing,
parenting plans, and child support, such as the ones before us. See
Sasnett, 683 So. 2d at 178; cf. Agliano v. Agliano, 605 So. 2d 597, 598
(Fla. 2d DCA 1992) (concluding former wife unequivocally waived
right to modify alimony in provision of the parties’ marital settlement
agreement).

Finally, we note Mr. Nishman, himself, after the Agreement was
executed and ratified by the court, sought attorney’s fees in his motion
for modification of timesharing and other relief. He too understood
attorney’s fees were not waived, and thus, we find his claims to the
contrary disingenuous.

III
We also write here to note the disservice of interrupted and delayed

temporary hearings over the course of several months, which does
nothing to assist a parent in need of temporary support during the
pendency of the proceedings. See George v. George, 32 So. 3d 651,
652-53 (Fla. 2d DCA 2010) (discussing temporary support orders in
dissolution proceedings and procedure utilized by trial courts based on
the urgency of such matters); Littlejohn v. Littlejohn, 495 So. 2d 271,
272 (Fla. 2d DCA 1986) (noting that due to “the nature of the case, we
have expedited our review” of the trial court’s denial of the wife’s
motion for temporary support and attorney’s fees). Not to mention that
“[t]he rights of children deserve first priority.” French v. French, 452
So. 2d 647, 651 (Fla. 4th DCA 1984). “Accordingly, where, as here,
custody and visitation are of central concern to the case, the parties
would do well to speed up the judicial process.” Zeltzer v. Zeltzer, 458
So. 2d 414, 415 (Fla. 4th DCA 1984) (Glickstein, J., concurring)
(“Unlike adults, who measure the passing of time by clocks and
calendars, children have their own built-in time sense based on the
urgency of their instinctual and emotional needs.” (quoting Judge
John R. Milligan and Ellen Loth, Permanency Placing for Children (A
New Ballgame in Appellate Courts), App. Ct. Admin. Rev. 37, 38-9
(1983))).

Ms. Stein’s motions for temporary attorney’s fees were deferred
until the final hearing, which did not conclude until ten months after
her first motion was filed. The final hearing, which lasted five hours,
was dissected into three separate days over the course of six months.
Such a delay runs afoul of the policy of this state to expedite review in
domestic matters involving children. See Hoff v. Hoff, 100 So. 3d
1164, 1168 (Fla. 4th DCA 2012) (“The goal of temporary relief
hearings, however, is to promote stability in the lives of children while
the divorce is pending, not to decide the final outcome . . . . Contested
temporary relief hearings are not and should not be as lengthy as
contested final hearings. The parties need to obtain temporary relief
expeditiously.”); see also Priestes v. Priestes, 549 So. 2d 246, 247
(Fla. 2d DCA 1989) (finding no reversible error where trial court
entered order of temporary support in favor of the wife without giving
the husband the opportunity to present his case based on the wife
being without any kind of support and in the final stages of pregnancy,
the order was not per se unreasonable, and the trial court offered to
review and possibly modify the order at a later date). Trial courts
should therefore do everything within their power and authority to
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promote a prompt resolution of domestic matters involving parenting
plans, time-sharing, child support matters, and other child related
matters. See Fla. Fam. L. R. P. 12.200; Dep’t of Health & Rehab.
Servs. v. Privette, 617 So. 2d 305, 307 (Fla. 1993) (explaining that the
policy of advancing the best interests of the child “must inform every
action of the courts in this sensitive legal area”); Wrona v. Wrona, 592
So. 2d 694, 697 (Fla. 2d DCA 1991) (“These two considerations [the
parties’ understanding that protracted litigation in dissolution
proceedings depletes the amount of money available for future
alimony and child support, and also reduces the overall amount of
marital property] should be discussed with the parties at an early case
management conference whenever the trial court discovers that the
parties are about to engage in extensive, avoidable litigation.”).

IV
Accordingly, while we find that a spouse’s claim for temporary

attorney’s fees may not be contracted away or waived prior to final
judgment in a paternity action, we also find that, based upon the basic
principles of contract interpretation, the subject waiver is clear and
unambiguous that the waiver does not apply to timesharing, parenting
plan, and child support matters. The trial court erred in holding
otherwise. However, because the trial court came to the correct
conclusion that there was no waiver, we affirm under the “tipsy
coachman doctrine.” See, e.g., Robertson v. State, 829 So. 2d 901, 906
(Fla. 2002) (noting that the doctrine allows an appellate court to affirm
a trial court’s decision that reaches the correct result for the wrong
reasons, as long as there is support in the record for reaching the
judgment). As to all other matters we affirm without comment.

Affirmed. (NORTHCUTT and KELLY, JJ., Concur.)
))))))))))))))))))

1Mr. Nishman challenges the following orders which were entered in the paternity
action: the January 23, 2019, order requiring Mr. Nishman to pay attorney’s fees, and
the February 12, 2019, order requiring Mr. Nishman to pay attorney’s fees. The two
orders are virtually the same in form and substance and it is presumed the entry of both
was in error.

2See Miller v. Fla. Ins. Guar. Ass’n, 200 So. 3d 200, 204 (Fla. 2d DCA 2016)
(affirming the trial court’s denial of fees under the statute even though the trial court
incorrectly interpreted the statutes, where the record evidence supported trial court’s
decision); see also Robertson v. State, 829 So. 2d 901, 906-07 (Fla. 2002) (“The key to
the application of this doctrine of appellate efficiency is that there must have been
support for the alternative theory or principle of law in the record before the trial
court.”).

3After Belcher, statutes and caselaw regarding the support of minor children were
revised to be gender neutral. See Lashkajani, 911 So. 2d at 1157 n.2.

4See Rogers v. Wiggins, 198 So. 3d 1119, 1121 n.1 (Fla. 2d DCA 2016); B.K. v.
S.D.C., 122 So. 3d at 982; M.J.I. v. A.J.K., 55 So. 3d 732, 733 (Fla. 2d DCA 2011).

5Dep’t of Health & Rehab. Servs. v. Privette, 617 So. 2d 305, 307 (Fla. 1993) (citing
Sacks v. Sacks, 267 So. 2d 73 (Fla. 1972)).

*        *        *

Criminal law—Counsel—Appointed—Discharge—Defendant civilly
committed under Jimmy Ryce Act—Trial court departed from
essential requirements of law, resulting in irreparable harm which
cannot be remedied on appeal, by dismissing defendant’s amended
motion for Nelson hearing which raised various claims of ineffective
assistance of counsel—Allegations that counsel had not been in contact
with defendant for nearly two years and was ineffective due to lack of
diligence, failure to communicate, and lack of competence were
sufficient to warrant further inquiry

DAVID A. YZAGUIRRE, Appellant, v. STATE OF FLORIDA, Appellee. 2nd
District. Case No. 2D19-1180. April 15, 2020. Appeal from the Circuit Court for
Collier County; Elizabeth V. Krier, Judge. Counsel: David A. Yzaguirre, pro se. Ashley
Moody, Attorney General, Tallahassee, and Cerese Crawford Taylor, Assistant
Attorney General, Tampa, for Appellee.

(MORRIS, Judge.) David A. Yzaguirre appeals from the order
dismissing his amended motion for Nelson1 hearing. Because the
order under review is nonfinal and nonappealable,2 the claims made
in this appeal would have been more appropriately raised in a petition

for writ of certiorari. Thus we hereby convert this appeal into a
petition for writ of certiorari. See Alcantaro v. State, 397 So. 2d 1236
(Fla. 2d DCA 1981). And because we conclude that Yzaguirre has
demonstrated that the dismissal was a departure from the essential
requirements of law resulting in irreparable harm for which Yzaguirre
would have no remedy on appeal, we hereby grant the petition and
quash the order of dismissal.

I. Facts
Yzaguirre was civilly committed pursuant to the Jimmy Ryce Act

in 2007. In 2018, Yzaguirre filed a motion and amended motion for
Nelson hearing, wherein he raised claims of ineffective assistance of
counsel. In the interim between the filing of the two motions, the trial
court entered two orders on annual review. The orders were both
signed and filed on November 26, 2018, but they appear to be directed
at the annual review for two different years (2017 and 2018).

In his amended motion, Yzaguirre alleged that his family had
attempted to contact his appointed counsel to inquire why he had not
consulted with Yzaguirre about his case, informed him of the status of
representation, and explained why he did not seek relief pursuant to
section 394.918, Florida Statutes (2017-2018). Yzaguirre also alleged
that on November 2, 2018, his family was informed by counsel’s
secretary that counsel no longer represented Yzaguirre, and he alleged
that counsel had not been in contact with him for almost two years.
Notably, the record before this court indicates that while the State’s
2017 Motion for Annual Review expressly reflects that counsel was
appointed as Yzaguirre’s attorney, the State’s 2018 Motion for
Annual Review does not contain the same express notation, though
the certificate of service reflects that it was served on counsel. Further,
neither the trial court’s 2017 order on annual review nor the 2018
order on annual review mention whether Yzaguirre and/or his counsel
were present at the probable cause hearings pursuant to section
394.918(3) or whether Yzaguirre presented any evidence at the
hearings.

Yzaguirre additionally argued that counsel was ineffective due to
lack of diligence, failure to communicate, and lack of competence,
which Yzaguirre contended constituted a violation of several of the
rules regulating the Florida Bar. Yzaguirre explained that he was
prejudiced due to counsel’s deficient performance in failing to seek
relief under section 394.918 on Yzaguirre’s behalf; Yzaguirre asserted
that his due process and equal protection rights had been denied,
including:

• The right to be present during the 2017 and 2018 probable cause
hearings.

• The right to be evaluated by his own forensic psychologist in
2017 and 2018.

• The right to present evidence at the probable cause hearings in
2017 and 2018.

• The right to present evidence at a bench trial in 2017 and 2018.
• The right to file a petition for release in 2017 and 2018.

Yzaguirre contended that because he was alleging that his counsel was
incompetent, the trial court was required to “make a sufficient inquiry
of [Yzaguirre] and his court appointed counsel to determine whether
or not there is reasonable cause to believe that court appointed counsel
is not rendering ineffective assistance to [Yzaguirre].” He asserted that
he was entitled to the appointment of new counsel if the trial court
determined that there was reasonable cause to believe that counsel had
been ineffective.

In dismissing Yzaguirre’s amended motion, the trial court
concluded that “[Yzaguirre] does not present any formal allegations
of incompetence by his court-appointed counsel.” The trial court then
cited various cases standing for the proposition that Nelson hearings
are not warranted if a defendant makes general complaints about
counsel’s trial strategy or complaints about lack of communication,
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and the trial court deemed Yzaguirre’s complaints to be “general” in
nature.

II. Analysis
We conclude that the trial court departed from the essential

requirements of the law in dismissing Yzaguirre’s amended motion
because the allegations in his amended motion were sufficient to
warrant further inquiry under Nelson. See Mansfield v. State, 227 So.
3d 704, 708 (Fla. 2d DCA 2017) (acknowledging that where defen-
dant makes unequivocal request to discharge his counsel and where
the reason is court appointed counsel’s incompetence, the court must
further inquire of the defendant and his counsel to determine if there
is reasonable cause to believe that counsel is not rendering effective
assistance (citing Maxwell v. State, 892 So. 2d 1100, 1102 (Fla. 2d
DCA 2004))); see also Torres v. State, 42 So. 3d 910, 912 (Fla. 2d
DCA 2010) (same). While “ ‘general allegations of dissatisfaction’ are
insufficient to trigger the need for a full Nelson hearing, ‘[w]hen a
defendant requests that the trial court discharge his court-appointed
attorney for ineffective assistance, the court is obligated to determine
whether adequate grounds exist for the attorney’s discharge.’ ”
Finfrock v. State, 84 So. 3d 431, 433 (Fla. 2d DCA 2012) (alteration
in original) (citation omitted) (quoting Trease v. State 768 So. 2d
1050, 1053 (Fla. 2000)). Thus where a defendant alleges that he has
“irreconcilable difference[s]” with his counsel, that his counsel had
violated rules of professional conduct, or that his counsel was acting
indifferent to the defendant’s wishes, this court has concluded that
such allegations “were detailed enough that any reader should have
understood he was dissatisfied with [counsel’s] representation” for
purposes of being entitled to a further inquiry. Id. at 433, 434; see also
Torres, 42 So. 3d at 911, 913 (concluding that defendant’s allegations
that his counsel was ineffective for failing to obtain transcripts or call
witnesses with exculpatory evidence, failing to obtain an expert
witness to explore Torres’ physical condition, and failing to ade-
quately communicate with Torres or file a motion to suppress as
requested “were more than generalized complaints about trial
preparation or strategy or a general loss of confidence in defense
counsel”). Trial courts are not permitted to assume that a defendant’s
dissatisfaction with counsel is not based on incompetence “or that a
Nelson hearing, if conducted, would dispel any notion of counsel’s
incompetency.” Mansfield, 227 So. 3d at 709 (quoting Milkey v. State,
16 So. 3d 172, 176 (Fla. 2d DCA 2009)); see also Torres, 42 So. 3d at
913. A trial court’s failure to conduct a preliminary inquiry in such
cases is per se error. Mansfield, 227 So. 3d at 708; Finfrock, 84 So. 3d
at 434.

The order of dismissal also results in irreparable harm to Yzaguirre
because Yzaguirre was not provided with the Nelson hearing to which
he was entitled in order to determine the validity of his ineffective
assistance of counsel claims. This is not something that can be
rectified on appeal from a final order because Yzaguirre is being
forced to remain represented—at least on paper—by counsel with
whom he alleges he has had no contact for an extended period of time.
And based on Yzaguirre’s allegations and the record before this court,
there is some question as to whether counsel is still representing
Yzaguirre.

Accordingly, because the dismissal was a departure from the
essential requirements of the law resulting in irreparable harm, we
grant the petition for writ of certiorari and quash the trial court’s order.

Petition granted; order quashed. (NORTHCUTT and SLEET, JJ.,
Concur.)
))))))))))))))))))

1Nelson v. State, 274 So. 2d 256, 259 (Fla. 4th DCA 1973) (holding in relevant part
that where a defendant asks to discharge his court appointed counsel based on
incompetence of counsel, the trial court “should make a sufficient inquiry of the
defendant and his appointed counsel to determine whether or not there is reasonable

cause to believe that the court appointed counsel is not rendering effective assistance
to the defendant”).

2Nothing in Florida Rule of Appellate Procedure 9.130 permits review by way of
an appeal of an order dismissing a motion for a Nelson hearing.

*        *        *

KENDALL WAINWRIGHT, Appellant, v. STATE OF FLORIDA, Appellee. 2nd
District. Case No. 2D16-2121. April 17, 2020. Appeal from the Circuit Court for Polk
County; Reinaldo Ojeda, Judge. Counsel: Howard L. Dimmig, II, Public Defender, and
Marie-Louise Samuels Parmer, Special Assistant Public Defender, Bartow, for
Appellant. Ashley Moody, Attorney General, Tallahassee, and Linsey Sims-
Bohnenstiehl, Assistant Attorney General, Tampa, for Appellee.

(BLACK, Judge.) Kendall Wainwright appeals his judgment and
sentences for attempted felony murder and attempted armed robbery;
he was a juvenile at the time he committed these crimes. We affirm the
judgment without comment, and we affirm the sentences pursuant to
Pedroza v. State, 45 Fla. L. Weekly S93a (Fla. Mar. 12, 2020).

Affirmed. (KHOUZAM, C.J., and CASANUEVA, J., Concur.)

*        *        *

Criminal law—Attempted murder of a law enforcement officer—
Immunity—Stand Your Ground law—Exceptions—Furtherance of
criminal activity—Prosecution arising out of defendant’s firing of a
warning shot from the front porch of his home, which precipitated a
gun fight, after three individuals, who were in fact three plainclothes
law enforcement officers attempting to effectuate a warrantless arrest
of defendant’s niece for prostitution, attempted to forcibly remove
niece from defendant’s home—Defendant used defensive force as
permitted under section 776.013(1) and state failed to overcome his
immunity from prosecution under section 776.032(1) with clear and
convincing evidence—Applying the plain and ordinary meaning of the
term “further,” trial court’s finding of defendant’s knowledge that his
niece had committed acts of prostitution in her room at his home,
without more, does not rise to the level of defendant using his residence
“to further criminal activity” under section 776.013(2)(c)—Petition for
writ of prohibition granted—Remand for discharge of defendant

JOHN DEROSSETT, Petitioner, v. STATE OF FLORIDA, Respondent. 5th District.
Case No. 5D19-0802. April 15, 2020. Petition for Writ of Prohibition, Robin C.
Lemonidis, Judge. Counsel: Michael Panella, of Panella Law Firm, Orlando, and
Donald R. West, of Don West Law Group, Orlando, for Petitioner. Ashley Moody,
Attorney General, Tallahassee, and Douglas T. Squire, Assistant Attorney General,
Daytona Beach, for Respondent.

[Prior report at 44 Fla. L. Weekly D2713a]

(LAMBERT, J.) The parties are before this court for a second time on
the petition filed by John Derossett seeking a writ to prohibit the
continued prosecution of the three charges pending against him, each
for attempted premeditated first-degree murder of a law enforcement
officer while discharging a firearm regarding an incident that occurred
at his home on the night of August 20, 2015. Derossett argues that the
trial court erred in denying what is commonly referred to as a Stand
Your Ground motion that he filed under Florida Rule of Criminal
Procedure 3.190(b) and section 776.032(1), Florida Statutes (2018),
seeking immunity from criminal prosecution and to dismiss the
information charging him with these crimes.

As more fully discussed below, in our earlier decision, we had
withheld the issuance of the writ of prohibition and relinquished
jurisdiction back to the trial court with directions that the court resolve
at a subsequent hearing two issues that it had specifically declined to
address in its prior order. The first issue for consideration was whether
the State proved, by clear and convincing evidence, that at the time
Derossett used deadly force, he knew or reasonably should have
known that the persons against whom he was using such force were
law enforcement officers. Derossett v. State, 44 Fla. L. Weekly
D2713, 2716 (Fla. 5th DCA Nov. 7, 2019). Second, we directed the
court to determine whether the State had established by clear and
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convincing evidence that Derossett was using his dwelling or
residence to further a criminal activity at the time that he used deadly
force. Id.1

The parties thereafter appeared before the trial court and agreed
that a further evidentiary hearing was not needed. Instead, they
stipulated that the court could address these two issues by relying on
the voluminous record produced from the earlier five-day evidentiary
hearing held on Derossett’s Stand Your Ground motion.

Following additional briefing by the parties, the trial court entered
its order finding that the State had not established by clear and
convincing evidence that Derossett knew or should have known that
when he fired his weapon, he was shooting at law enforcement
officers. The court did, however, find that the State established by
clear and convincing evidence that Derossett was using his home to
further criminal activity, thus effectively denying, for a second time,
Derossett’s Stand Your Ground motion to dismiss.

For the following reasons, we grant Derossett’s petition for writ of
prohibition,2 quash the trial court’s orders denying his motion to
dismiss, and direct that Derossett be discharged.

To provide some context to our present analysis, we set forth the
following relevant facts from our earlier opinion describing
Derossett’s use of deadly force:

Petitioner, John Derossett, a sixty-five-year-old retired General
Motors autoworker, owned a home in Brevard County, Florida.
Derossett’s adult niece, Mary Ellis, lived with him in this home.
Derossett had no criminal record, worked part-time as a security guard
at Port Canaveral, and lawfully possessed a concealed weapons
permit. He had also apparently taken a firearms training course.

On August 20, 2015, at approximately 9:30 p.m., Ellis answered
a knock on the front door. As she opened the door, a man reached
inside the threshold of the house, grabbed her arm, and began pulling
Ellis out of the home and onto the covered front porch. Ellis struggled
to resist her apparent abduction and screamed to her uncle (Derossett)
that she needed help. At this point, two other men approached to
physically assist the first man in pulling Ellis off the porch of the home
and into the front yard.

Derossett, having heard his niece’s screams for help, hurried from
his bedroom to the front porch. He was armed. One of the three men
saw Derossett rapidly advancing to the front door with his firearm and
announced to the other two men that a man with a gun was approach-
ing. The three men abruptly released Ellis, pushing her towards the
front door, and scattered on the front lawn. Derossett immediately
came out of his front door and stood under “the canopy part of the
porch.”

At this point, Derossett raised his gun, called out to the men, and
fired a warning shot up in the air. The three men, now at diverse points
on Derossett’s front yard, and likewise armed, immediately shot their
respective firearms at him. Derossett fired back. In total, more than
forty rounds were exchanged. Despite being fairly close to each other,
because it was dark at the time, none of the four men engaged in this
incident had a clear view of the others. Derossett and his niece were
both struck by gunfire, as was one of the three men in Derossett’s front
yard, who was severely wounded in the abdomen.

Derossett, 44 Fla. L. Weekly at 2713. It was only after the exchange
of gunfire was concluded and Derossett was shortly thereafter taken
into custody that he learned:

The three men who came to Derossett’s home that night were, in fact,
deputy sheriffs with the Brevard County Sheriff’s Office Special
Investigations Unit conducting a “sting” operation directed at Ellis,
whom they believed had been performing acts of prostitution in
Derossett’s home. They arrived at the home in unmarked vehicles and
parked on the street away from the home. The deputy who first
approached the home posed as Ellis’s customer and was in plain
clothes. He had made arrangements with Ellis earlier that day to meet

and engage in a sexual act with her for money. This deputy was the
individual whom Ellis first greeted at the door as her anticipated
customer and who then entered the home by grabbing Ellis by the arm
inside the threshold and pulling her out of the dwelling. The other two
deputies were not in uniform and were the individuals who assisted the
first deputy in attempting to subdue the now-screaming Ellis in order
to make the warrantless, late-night arrest for solicitation of prostitu-
tion.

Id. at 2714. (footnotes omitted).
In our earlier opinion, we concluded that the trial court had erred in

its conclusion that, under the above described facts, Derossett was not
entitled to the presumption under section 776.013(1), Florida Statutes
(2015), of being in reasonable fear of imminent death or great bodily
harm to his niece at the time that he used deadly defensive force at his
home. Id at 2716. That statute, which is titled “Home protection; use
or threatened use of deadly force; presumption of fear of death or great
bodily harm” provided, in pertinent part:

(1) A person is presumed to have held a reasonable fear of imminent
peril of death or great bodily harm to himself or herself or another
when using or threatening to use defensive force that is intended or
likely to cause death or great bodily harm to another if:

(a) The person against whom the defensive force was used or
threatened was in the process of unlawfully and forcefully entering, or
had unlawfully and forcibly entered, a dwelling, residence, or
occupied vehicle, or if that person had removed or was attempting to
remove another against that person’s will from the dwelling, resi-
dence, or occupied vehicle; and

(b) The person who uses or threatens to use defensive force knew
or had reason to believe that an unlawful and forcible entry or
unlawful and forcible act was occurring or had occurred.

§ 776.013(1), Fla. Stat. (2015).
The significance of the presumption described in section

776.013(1) is that under section 776.032(1), Florida Statutes, a
person, such as Derossett, using force as allowed in section 776.013,
is justified in his conduct and is thus immune from criminal prosecu-
tion. However, the presumption of being in reasonable fear of
imminent death or great bodily harm under section 776.013(1) is not
absolute. Significant here, subsection (2)(c)-(d) of the applicable
version of this statute3 states that this presumption does not apply if:

(c) The person who uses or threatens to use defensive force is
engaged in a criminal activity or is using the dwelling, residence, or
occupied vehicle to further a criminal activity; or

(d) The person against whom the defensive force is used or
threatened is a law enforcement officer, as defined in s. 943.10(14),
who enters or attempts to enter a dwelling, residence, or vehicle in the
performance of his or her official duties and the officer identified
himself or herself in accordance with any applicable law or the person
using or threatening to use force knew or reasonably should have
known that the person entering or attempting to enter was a law
enforcement officer.[4]

§ 776.013(2)(c)-(d), Fla. Stat. (2015).
In its earlier denial order, the trial court specifically found it

unnecessary to address either of these exceptions because it deter-
mined that Derossett was not entitled to the presumption under section
776.013 of being in reasonable fear of imminent death or great bodily
harm at the time that he fired his weapon. After concluding that the
trial court was incorrect and that Derossett was entitled to this
statutory presumption, we relinquished jurisdiction for the trial court
to address whether either exception contained in section 776.013(2)(c)
or (2)(d) applied so as to preclude Derossett’s entitlement to the
presumption. Derossett, 44 Fla. L. Weekly at 2716-17.

The court has now entered its second order on Derossett’s motion,
which is before this court. The trial court’s finding that the State did
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not prove, by clear and convincing evidence, that Derossett knew or
should have known that he was discharging his firearm at law
enforcement officers that evening at his home is amply supported by
the record. However, as previously mentioned, the trial court did find
that the State had shown by clear and convincing evidence that, at the
time, Derossett was using his dwelling to further criminal activity.
Thus, it did not alter its earlier ruling denying Derossett’s Stand Your
Ground motion, resulting in Derossett filing the present amended
petition for writ of prohibition.

In analyzing the trial court’s current order, we begin with the
premise that “[t]he legislature has directed that a defendant who files
a sufficient motion to dismiss on grounds of immunity is entitled to it
unless the State clearly and convincingly establishes that he is not.”
Bouie v. State, 45 Fla. L. Weekly D415, 419 (Fla. 2d DCA Feb. 26,
2020). Having previously determined that Derossett filed a sufficient
Stand Your Ground motion to dismiss on grounds of immunity,
Derossett, 44 Fla. L. Weekly at 2716, the dispositive questions before
us are whether the trial court’s factual findings in its order, as dis-
cussed below, were clearly and convincingly proven by the State and,
if so, whether the facts as found by the court support its subsequent
legal conclusion that under section 776.013(2)(c), Derossett was using
his dwelling or residence to further a criminal activity.5

The standard of review applicable here is that we defer to factual
findings made by the trial court, if they are supported by competent
substantial evidence, but we review de novo the trial court’s applica-
tion of the statute to those facts. See P.G. v. E.W., 75 So. 3d 777, 780
n.1 (Fla. 2d DCA 2011). Applying this principle, we accept the trial
court’s primary factual findings in its order that Derossett knew that
his niece had been working as a prostitute and that she had committed
acts of prostitution in her room at his house, as there is some record
evidence to support these findings. From these facts, the trial court
then wrote in its order that “[l]ogically, if [Derossett] allowed illegal
activity to take place in his home, his home was being used to further
illegal activity.” It is this conclusion of law (that is, from these facts,
Derossett was “furthering a criminal activity”6 under section
776.013(2)(c) when he discharged his firearm to prevent his niece
from being abducted from his home by unknown individuals) that we
review de novo. See also Kumar v. Patel, 227 So. 3d 557, 558 (Fla.
2017) (recognizing an appellate court’s de novo review on a question
of statutory interpretation).

Section 776.013 does not define the term “to further a criminal
activity.” Accepting that Derossett’s niece’s acts of prostitution
constitute “a criminal activity,” the next step in our analysis is
determining the meaning of “further” in this statute. We accomplish
this by referring to a dictionary. See Green v. State, 604 So. 2d 471,
473 (Fla. 1992) (“If necessary, the plain and ordinary meaning of [a]
word can be ascertained by reference to a dictionary.” (citing Gardner
v. Johnson, 451 So. 2d 477, 478 (Fla. 1984))).

The term “further” is defined as to “[h]elp on, assist, promote,
favour (an undertaking, movement, cause, etc.).” Shorter Oxford
English Dictionary, 1053 (5th ed. 2002). Applying this definition to
the evidence presented at the Stand Your Ground evidentiary hearing
leads us to conclude that the trial court’s finding of Derossett’s
knowledge that his niece had committed acts of prostitution in her
room at his home, without more, does not rise to the level of Derossett
using his residence “to further a criminal activity” under section
776.013(2)(c). Cf. Garcia v. State, 899 So. 2d 447, 450 (Fla. 4th DCA
2005) (recognizing that “[m]ere knowledge that an offense is being
committed and mere presence at the scene of the crime are insufficient
to establish participation in the offense” as a principal).

The evidence presented at the Stand Your Ground hearing showed
that Derossett’s niece had a long history of drug addiction and that, as
a favor to his sister, Derossett allowed her to move into his home. Law

enforcement testimony at the hearing indicated that they did not
consider Derossett to be involved, at all, with his niece’s prostitution
activity as they had no plans to arrest him as part of the “sting”
operation that they attempted to conduct that evening. The State did
not present evidence that Derossett participated, in any fashion, in
arranging for his niece’s customers or clients. Nor was there evidence
that Derossett provided his niece with physical protection during her
engagements with clients or that he financially benefitted from his
niece’s prostitution. The State did not show that Derossett promoted7

or directly assisted his niece in her criminal activities.
Accordingly, because the trial court erred in determining that

Derossett’s awareness of his niece’s random acts of prostitution
committed in her room equated to him using his home to further a
criminal activity, we conclude that Derossett used defensive force as
permitted under section 776.013(1) and that the State failed to
overcome his immunity from criminal prosecution under section
776.032(1) with clear and convincing evidence. Therefore, we grant
Derossett’s amended petition for writ of prohibition, quash the order
denying his motion to dismiss, and remand for the trial court to
discharge Derossett.8

AMENDED PETITION FOR WRIT OF PROHIBITION
GRANTED. (EVANDER, C.J., and GROSSHANS, J., concur.)
))))))))))))))))))

1After our earlier opinion in the present case issued, the Florida Supreme Court
resolved a dispute amongst the District Courts of Appeal as to whether the 2017
addition of subparagraph (4) to section 776.032, Florida Statutes, which placed the
evidentiary burden of proof on the State at these immunity hearings, applied
retroactively. In Love v. State, 286 So. 3d 177, 179 (Fla. 2019), it held that section
776.032(4) “applies to pending cases involving criminal conduct alleged to have been
committed prior to the effective date of the statute.” Because we had concluded in our
prior opinion that Derossett’s motion had sufficiently raised a prima facie case of self-
defense immunity from criminal prosecution, Derossett, 44 Fla. L. Weekly at 2716, and
since his Stand Your Ground hearing had occurred after the statute’s effective date, the
State bore the burden at this subsequent hearing of proving by clear and convincing
evidence that Derossett was not entitled to immunity. See Love, 286 So. 3d at 180
(holding that the amendment shifting the burden of proof to the State applies only for
“those immunity hearings taking place on or after the statute’s effective date”).

2We have jurisdiction. See Bretherick v. State, 135 So. 3d 337, 339-40 (Fla. 5th
DCA 2013) (“[T]he appropriate vehicle to obtain review before trial of the denial of a
‘Stand Your Ground’ motion invoking self-defense immunity is by petition for writ of
prohibition.” (citations omitted)).

3Effective July 1, 2017, subsection (2)(a)-(d) of section 776.013 was renumbered
as subsection (3)(a)-(d).

4This latter subsection is also similar to that found within section 776.032(1), under
which Derossett’s motion was filed. Under section 776.032(1), a person who is
otherwise justified under section 776.013 in the use of deadly force is not immune from
criminal prosecution if he or she knew or reasonably should have known that the person
against whom his or her force was being used was a law enforcement officer.

5Section 776.013(2)(c) is written in the disjunctive. It provides that the statutory
presumption under subsection (1) does not apply if the person using the defensive force
was either “engaged in criminal activity” or was using the dwelling “to further a
criminal activity.” The trial court separately found in its order that Derossett was not
engaged in criminal activity. To the extent that the State here is challenging this
determination, its argument lacks merit, and we decline to further address it.

6We place no significance on the trial court’s use of the term “further illegal
activity” as opposed to the statute’s language of “to further a criminal activity.”
Contextually, it has the same meaning or application.

7The term “promote,” which, as previously indicated, is included in the definition
of “further,” is defined as to “[f]urther the development, progress, or establishing of (a
thing); encourage, help forward, or support actively (a cause, process, etc).” Shorter
Oxford English Dictionary, 2365 (5th ed. 2002).

8In reaching our decision, we are mindful that Derossett’s actions endangered the
lives of three law enforcement officers. However, as found by the trial court and as
discussed both in this opinion and in our prior opinion in this case, the State did not
meet its burden of proof to show that Derossett knew or reasonably should have known
that he was discharging his firearm at law enforcement officers. As a result, our analysis
necessarily required that we consider whether, under the facts of the case, Derossett was
entitled to immunity from criminal prosecution for shooting at non-law enforcement
individuals who had just tried to abduct his niece from his home. Had the State been
able to establish by clear and convincing evidence that Derossett either knew or
reasonably should have known that he was shooting at law enforcement officers at his
home that night, the result in this case would have been different.

*        *        *
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Criminal law—Sentencing—Credit for time served—Jail/prison
credit—Correction—Reduction of credit post-sentencing—No error
in trial court’s post-judgment, sua sponte correction of sentencing
documents that overreported the amount of jail credit and prison
credit awarded to defendant—Conflict certified—Rule 3.801 does not
preclude the post-sentencing reduction in defendant’s jail and prison
credit—Rule applies only to situations where too little jail credit is
awarded and does not apply to awards of prison credit—Trial court’s
reduction in credit did not violate constitutional prohibition against
double jeopardy by impermissibly increasing defendant’s sentence—A
miscalculation in the amount of jail credit is a clerical error, which trial
court has the inherent power to correct—Conflict certified—Question
certified: Once judgment and sentence is final, does a trial court have
the inherent authority at any time to sua sponte correct sentencing
documents that overreport the amount of jail time served by defendant
prior to sentencing or the amount of jail time and prison time served by
defendant prior to resentencing?

 MICHAEL D. SPEAR, Appellant, v. STATE OF FLORIDA, Appellee. 5th District.
Case No. 5D19-1747. Opinion filed April 17, 2020. Appeal from the Circuit Court for
Brevard County, Robin C. Lemonidis, Judge. Counsel: James S. Purdy, Public
Defender, and Glendon George Gordon, Jr., Assistant Public Defender, Daytona
Beach, for Appellant. Ashley Moody, Attorney General, Tallahassee, and Kaylee D.
Tatman, Assistant Attorney General, Daytona Beach, for Appellee.

(LAMBERT, J.) The primary question that we address in this appeal
is whether a trial court, on its own motion, may, at any time after a
judgment and sentence becomes final, correct a ministerial error in
sentencing documents that overreport the amount of jail credit and
prison credit awarded to a defendant. Appellant, Michael D. Spear,
argues that the answer to this question is “No,” and, for various
reasons, he essentially asks that we recede from this court’s earlier
precedent that such a post-judgment correction by the court of the
amount of jail credit previously overly-reported is permissible. See
Gallinat v. State, 941 So. 2d 1237, 1238 (Fla. 5th DCA 2006)
(concluding that a trial court’s sua sponte reduction to an erroneous
jail credit calculation so that the judgment and sentence accurately
reflect the amount of time previously served by the defendant prior to
sentencing does not increase the sentence in violation of the double
jeopardy provisions of the Fifth Amendment to the United States
Constitution).

For the following reasons, we decline to recede from Gallinat.1

Accordingly, we affirm the amended judgments and sentences entered
by the trial court sua sponte in the two cases below that reduced the
erroneously-excessive amount of jail credit and prison credit that was
awarded to Spear in each case at his resentencing.2 However, because
other of our sister courts have specifically held that a trial court may
not sua sponte rescind jail credit previously awarded, even if the initial
award was improper, we certify conflict with those decisions. We also
certify a question of great public importance to the Florida Supreme
Court.

HISTORY—
Spear was initially placed on twenty-four months’ drug offender

community control to be followed by thirty-six months of drug
offender probation on six felony counts, with supervision running
concurrently on each count. Shortly thereafter, Spear was charged
with two Condition 5 violations of his community control for
committing the criminal offenses of false imprisonment and domestic
violence battery. The State also brought a separate criminal prosecu-
tion against Spear charging him with these two crimes.

The parties ultimately entered into a plea agreement to resolve both
cases. The court accepted the plea but, consistent with a “Quarterman
agreement,”3 the court permitted Spear to be released from custody
pending his sentencing, “with the understanding that if [he] violates
any of the release conditions listed [in the Quarterman agreement],

[he] agrees to be sentenced to the maximum sentence in the above
styled case[s].”

Spear failed to appear at the sentencing hearing, and a warrant was
issued for his arrest. He was eventually arrested and thereafter
appeared before the trial court for sentencing. At this hearing, the
court first found that Spear had violated the Quarterman agreement.
It then revoked Spear’s community control and sentenced him in that
case to serve the maximum prison sentence on each of the six counts,
with all sentences running consecutively. Spear was awarded 163
days of jail credit on the first count only. On his second case, the court
sentenced Spear to serve the maximum prison sentence on the sole
felony count,4 to run consecutively to the aggregate prison sentence
imposed in his violation of community control case. Spear was
awarded 139 days of jail credit in this second case.

Spear appealed his judgments and sentences. In a brief opinion, we
reversed the sentences imposed in each case and remanded for an
evidentiary hearing and factual determination as to whether Spear’s
failure to comply with the Quarterman agreement was willful. Spear
v. State, 244 So. 3d 421, 421 (Fla. 5th DCA 2018).

Spear was returned from prison for this hearing. Thereafter, the
court resentenced Spear in each case, and while his aggregate prison
sentence was still lengthy, it was less than his original sentence.5

Pertinent here, after the trial court pronounced Spear’s respective
prison sentences, the deputy clerk then proceeded to compute Spear’s
jail credit in each case. While arguably unnecessary, the deputy clerk
also computed Spear’s prison credit. See Bryant v. State, 240 So. 3d
55, 57 (Fla. 3d DCA 2018) (explaining that once the trial court
determines that a defendant is entitled to prison credit upon
resentencing, the Department of Corrections has the primary responsi-
bility for calculating the credit, and it is permissible for the trial court
to confirm the defendant’s entitlement to prison credit and to delegate
the task of calculating the amount of credit to the Department). The
clerk apparently calculated that Spear had spent 493 days in prison
prior to resentencing, a figure that Spear has not challenged here.
Thus, at resentencing, Spear was entitled to 656 days of credit in his
violation of community control case, reflecting his 163 days of
previous jail credit awarded plus 493 days’ prison credit. Instead, the
deputy clerk announced that Spear’s credit was “going to be 686.”

As to Spear’s second case, rather than awarding 632 days of credit
for the 139 days of previous jail credit plus the 493 days’ prison credit,
the clerk stated that “it’ll be 932 [days of credit].” The trial court did
not thereafter separately announce the jail or prison credit awarded
prior to entering the written sentencing documents in each case
containing these incorrect credit figures, generically described in the
judgments as “original jail credit.”

TRIAL COURT’S SUA SPONTE MODIFICATION OF CREDIT—
Approximately two months after Spear was resentenced, the trial

court received a letter from a Correctional Service Consultant with the
Florida Department of Corrections (“DOC”). The DOC confirmed
that it had awarded Spear the amount of credit as ordered by the court
in the resentencing documents, but questioned the correctness of the
aforementioned mathematical computations in the calculation of the
amount of credit awarded in each case. The DOC suggested that if it
was not the court’s intent to award Spear the additional credit in each
case, amended judgments and sentences would be required.

Based upon this letter, the trial court, citing to this court’s opinions
in Gallinat and Hagley v. State, 140 So. 3d 678, 679 (Fla. 5th DCA
2014) (recognizing that a court has the “inherent power to correct
clerical errors such as calculation of jail credit”), sua sponte entered
orders that the judgments and sentences in each case be corrected to
show that Spear now had a total of 656 days of “jail credit” on count
one in his violation of community control case and 632 days of “jail
credit” on his second case.6
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Spear has timely appealed these amended judgments and sen-
tences, and he has raised three arguments for reversal. First, he
contends that Florida Rule of Criminal Procedure 3.801 is the only
mechanism to adjust jail credit and it does not authorize the trial court
to sua sponte reduce jail credit. Second, Spear argues that the court’s
reduction in jail credit violated the constitutional prohibition against
double jeopardy because it resulted in his punishment being increased
after he began serving his sentence. Lastly, Spear claims that the court
had “no legal basis” to sua sponte modify his jail credit. We will
address each argument in the order presented.

DOES RULE 3.801 PRECLUDE A POST-SENTENCING REDUC-
TION IN JAIL CREDIT?

Spear argues that the trial court’s sua sponte reduction in jail credit
was erroneous because the plain language of Florida Rule of Criminal
Procedure 3.801 does not permit such a reduction. We disagree.

Where, as here, the construction of a procedural rule is at issue,
appellate courts apply a de novo standard of review. See Barco v. Sch.
Bd. of Pinellas Cty., 975 So. 2d 1116, 1121 (Fla. 2008) (citing Saia
Motor Freight Line, Inc. v. Reid, 930 So. 2d 598, 599 (Fla. 2006)).
Thus, to facilitate our review, we turn to the pertinent language of rule
3.801, which provides:

(a) Correction of Jail Credit. A court may correct a final sentence that
fails to allow a defendant credit for all of the time he or she spent in the
county jail before sentencing as provided in section 921.161, Florida
Statutes.[7]

Fla. R. Crim. P. 3.801(a).
Spear’s reliance on rule 3.801 for relief is misplaced for two

reasons. First, the rule applies only to situations where too little jail
credit is awarded to a defendant in the sentencing documents, which
is not what occurred here. This rule does not speak to, nor, more
specifically, does it preclude the correction of improperly-awarded
excessive jail credit.

Second, by its plain language, the rule does not apply to awards of
prison credit. Here, while the trial court broadly labeled Spear’s time
served in the resentencing documents as “original jail credit,” the
incorrect amount of credit that was awarded to him in each case at
resentencing resulted from a mathematical miscalculation by the
deputy clerk of Spear’s combined jail credit and prison credit. Florida
Rule of Criminal Procedure 3.800(a), and not rule 3.801, is the proper
vehicle to address a trial court’s incorrect award of prison credit.
Rivera v. State, 257 So. 3d 1142, 1144-45 & n.1 (Fla. 3d DCA 2018)
(recognizing that a challenge to an award of proper prison credit is
properly raised in a rule 3.800(a) motion, which can be filed at any
time); Curtis v. State, 197 So. 3d 135, 136 (Fla. 2d DCA 2016).

DID THE TRIAL COURT’S REDUCTION IN JAIL CREDIT
VIOLATE THE CONSTITUTIONAL PROHIBITION AGAINST
DOUBLE JEOPARDY?

Spear next argues that by sua sponte rescinding some of the jail
credit that he was previously awarded, the trial court effectively
increased his penalty in each case. Thus, Spear contends that, as a
result, he has been subjected to double punishment for the same
offense in violation of the Fifth Amendment to the United States
Constitution, which provides that “no person shall ‘be subject for the
same offense to be twice put in jeopardy of life or limb.’ ” See Wheeler
v. State, 880 So. 2d 1260, 1261 (Fla. 1st DCA 2004) (holding that a
“trial court cannot rescind jail credit after imposing it” because it
results in an illegal enhancement of a defendant’s sentence in violation
of his double jeopardy rights).8 The Second District Court of Appeal
has also announced this rule, see Gilmore v. State, 523 So. 2d 1244,
1245 (Fla. 2d DCA 1988), and has followed it consistently.9

Not surprisingly, Spear requests that we adopt this rule from our
sister courts and reverse the amended sentences with directions to

restore the rescinded credit. Spear candidly acknowledges that to do
this, it would require that this court recede from our earlier decision in
Gallinat, but suggests there are legitimate reasons to do so. See Rotemi
Realty, Inc. v. Act Realty Co., 911 So. 2d 1181, 1188 (Fla. 2005)
(providing that “[t]he doctrine of stare decisis counsels us to follow
our precedents unless there has been ‘a significant change in circum-
stances after the adoption of the legal rule, or . . . an error in legal
analysis’ ” (quoting Dorsey v. State, 868 So. 2d 1192, 1199 (Fla.
2003))). Therefore, we next consider whether we erred in our legal
analysis in Gallinat or there has been a significant change in circum-
stances since our decision.

In Gallinat, an opinion authored by now-Justice Lawson, we held
that other than in two situations that are not applicable here,10 double
jeopardy principles do not bar a trial court from sua sponte correcting
a defendant’s jail credit to accurately reflect the amount of time
previously served on a charge. 941 So. 2d at 1238. There, we affirmed
the trial court’s sua sponte correction of previously-excessive awards
of jail credit in the defendant’s cases. Id. In doing so, we disagreed
with aforementioned decisions from the First District Court and
Second District Court that held that the correction of an erroneous
award of too much jail credit violated double jeopardy because it
increased a defendant’s sentence. Id. at 1239. Instead, we viewed “a
judge’s correction in the reporting of time that an inmate has served
toward a sentence when the error is brought to the court’s attention by
the state or the court’s clerk” to be no different than when a DOC
commitment auditor properly corrects a clerical error that initially
overstated the amount of prison time an inmate had served. Id.

We then provided four reasons explaining why, in a typical case,
a trial court’s later correction to the jail credit calculation in the
sentencing documents was not an unconstitutional increase in a
defendant’s sentence. Id. at 1241. First, we observed that, in most
cases, the trial court simply imposes sentence, and then the deputy
clerk generally provides the court with a time-served calculation
based upon his or her review of either the court file or from a computer
link to the local county jail records. Id. The clerk then provides the
court with the amount of the jail credit and includes it in the written
sentencing documents. Id. Thus, we reasoned that the jail credit
determination “is not a result of judicial decision-making,” and a later
correction of inadvertently over-reported jail credit would not change
the imposed sentence. Id.

Second, citing to the caution expressed by the United States
Supreme Court in Bozza v. United States, 330 U.S. 160, 166-67
(1947), that the prohibition against double jeopardy should not cause
a sentencing hearing to be “a game in which a wrong move by the
judge means immunity for the prisoner,” we held that this would be
the exact result if a judge could never correct a jail credit calculation.
Id.

Third, we determined that a jail credit correction made by the judge
to the amount of a time-served reporting error did not defeat a
defendant’s “legitimate expectations” in the finality of his or her
sentence. Id. at 1242. Rather, we opined that a defendant’s only
legitimate expectations were that he or she would serve the sentence
imposed by the court and that the correct amount of any time the
defendant may have served prior to sentencing would be accurately
communicated to the correctional facility where the defendant would
continue serving the sentence. Id.

Fourth, as explained by now-Justice Lawson, we observed that “[a]
judicially-created rule that shortens a lawfully-imposed sentence by
barring anyone from correcting a mistake that credits the defendant
with time against his sentence that he or she has never actually served
clearly thwarts society’s interest in extracting a full and just punish-
ment for crime.” Id.

Spear believes that our legal analysis in Gallinat was mistaken. He
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asserts that we should not simply affirm the trial court’s amended
judgments and sentences here under the doctrine of stare decisis,
which is a doctrine of precedent that directs a court to follow its earlier
judicial decisions when the same points arise again in litigation. See
Stare Decisis, Black’s Law Dictionary (10th ed. 2014).

We acknowledge that the doctrine of stare decisis, while providing
stability to the law, does not command blind allegiance to precedent.
See Shepard v. State, 259 So. 3d 701, 707 (Fla. 2018). Spear argues
that any presumption that we give in favor of following Gallinat under
stare decisis is overcome upon our consideration and application of
the following factors:

(1) Has the prior decision proved unworkable due to reliance on an
impractical legal “fiction”? (2) Can the rule of law announced in the
decision be reversed without serious injustice to those who have relied
on it and without serious disruption in the stability of the law? And (3)
have the factual premises underlying the decision changed so
drastically as to leave the decision’s central holding utterly without
legal justification?

See Strand v. Escambia Cty., 992 So. 2d 150, 159 (Fla. 2008) (quoting
N. Fla. Women’s Health & Counseling Servs., Inc. v. State, 866 So. 2d
612, 637 (Fla. 2003)).

The Florida Supreme Court, however, has very recently cautioned
against applying this multi-factor stare decisis test. In State v. Poole,
45 Fla. L. Weekly S41 (Fla. Jan. 23, 2020), the court explained:

More fundamentally, we are wary of any invocation of multi-factor
stare decisis tests or frameworks like the one set out in North Florida
Women’s Health. They are malleable and do not lend themselves to
objective, consistent, and predictable application. They can distract us
from the merits of a legal question and encourage us to think more like
a legislature than a court. And they can lead us to decide cases on the
basis of guesses about the consequences of our decisions, which in
turn can make those decisions less principled. Multi-factor tests or
frameworks like the one in North Florida Women’s Health often serve
as little more than a toolbox of excuses to justify a court’s unwilling-
ness to examine a precedent’s correctness on the merits.

We believe that the proper approach to stare decisis is much more
straightforward. In a case where we are bound by a higher legal
authority—whether it be a constitutional provision, a statute, or a
decision of the Supreme Court—our job is to apply that law correctly
to the case before us. When we are convinced that a precedent clearly
conflicts with the law we are sworn to uphold, precedent normally
must yield.

Id. at S48.
Applying this straightforward approach described in Poole, we

believe that Gallinat remains correct on the merits and is properly
applied to the present case. At its core, Gallinat recognized that a
defendant and the State are each entitled to a written judgment and
sentence that correctly reflects the length of the sentence orally
imposed by the court and provides the precise amount of time that a
defendant has served prior to the imposition of the sentence or, in this
case, the resentence.

We see nothing unjust or unconstitutional in applying this rule here
to the trial court’s sua sponte corrections to Spear’s judgments and
sentences. To the contrary, by way of example, its application corrects
the “fictional” award of 932 days of credit to Spear in one of his cases,
which was indisputably 300 more days than what he had actually
served in prison prior to resentencing. Spear was never entitled to have
these additional days applied as a credit against his sentence or to
assume that the mathematical errors in calculating his jail credit and
prison credit in each case could never be rectified by the trial court to
accurately reflect the true amounts of credit.

DID THE TRIAL COURT HAVE A “LEGAL BASIS” TO SUA
SPONTE MODIFY SPEAR’S JAIL CREDIT?

Spear’s final argument here is that the factual premises underlying
our decision in Gallinat changed so drastically that there is no longer
any legal justification to continue with its holding. Spear argues that
at the time that Gallinat was decided, Florida Rule of Criminal
Procedure 3.800(a) provided that a court may, at any time, correct a
sentence that did not grant proper credit for time served, thus justify-
ing our result there. He points out that in 2013, when rule 3.801 was
specifically adopted regarding the correction of jail credit, rule
3.800(a) was also amended to delete any reference in the rule to a
party seeking relief from a sentence that did not grant proper credit for
time served. Spear reasons that these amendments so changed the law
“as to leave the [Gallinat] decision’s central holding utterly without
legal justification.”

As we previously explained, rule 3.801 is not applicable to
situations, like here, when jail credit is overreported. Thus, we
disagree with Spear’s premise that the creation of rule 3.801 regarding
a defendant’s ability to seek relief from an underreporting of jail credit
and the contemporaneous modification to rule 3.800(a) deleting the
language from that rule that had provided a basis to seek such relief
left our underlying rationale in Gallinat (that a trial court, on its own
motion, could correct an overreporting of jail credit), to be “utterly
without legal justification.” Moreover, Spear’s cases below did not
just involve jail credit. Rather, mathematical errors were made in
calculating the combined jail credit and prison credit. An improper
award of prison credit can be corrected by the court at any time under
rule 3.800(a), see Rivera, 257 So. 3d at 1144 (holding that a court at
any time may correct an error in a defendant’s pre-sentence prison
credit), which is arguably consistent with the underlying rationale in
Gallinat.

In addition to or regardless of these two rules of procedure, Florida
has also long recognized a trial court’s inherent power to correct its
clerical errors. See Drumwright v. State, 572 So. 2d 1029, 1030-31
(Fla. 5th DCA 1991) (affirming trial court’s sua sponte correction of
a clerical error in the written judgment and sentence that showed that
the defendant received a thirty-month, instead of the orally announced
thirty-year, prison sentence, when the error was “brought to the
court’s attention” by the defendant’s premature release from prison
back into the community (citing Sawyer v. State, 113 So. 736, 738
(Fla. 1927))). A miscalculation in the amount of jail credit is a clerical
error. See Ashley v. State, 850 So. 2d 1265, 1268 (Fla. 2003); see also
Hagley, 140 So. 3d at 679 (“Florida has long recognized a court’s
inherent power to correct clerical errors such as calculation of jail
credit.”); Luke v. State, 672 So. 2d 654, 655 (Fla. 4th DCA 1996)
(“[T]he court’s recitation of the number of days’ credit for time served
is merely a ministerial act requiring no personal judgment or discre-
tion in its performance. . . . [N]either the appellant nor the State should
receive the benefit of any miscalculation or misstatement by the
court.”); Carson v. State, 489 So. 2d 1236, 1238 (Fla. 2d DCA 1986)
(“A court may correct clerical mistakes in its own judgments and
records, nunc pro tunc, even after the term of court has expired . . . .”).
Here, the trial court, on its own motion, simply corrected a clerical
error in the resentencing documents.

Accordingly, we affirm Spear’s amended judgments and sentences
in each case as they now accurately reflect his accrued jail credit and
prison credit at the time of resentencing. We do, however, certify the
following question of great public importance to the Florida Supreme
Court:

ONCE A JUDGMENT AND SENTENCE IS FINAL, DOES A
TRIAL COURT HAVE THE INHERENT AUTHORITY AT ANY
TIME TO SUA SPONTE CORRECT SENTENCING DOCU-
MENTS THAT OVERREPORT THE AMOUNT OF JAIL TIME
SERVED BY A DEFENDANT PRIOR TO SENTENCING OR THE
AMOUNT OF JAIL TIME AND PRISON TIME SERVED BY A
DEFENDANT PRIOR TO RESENTENCING?
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Lastly, we certify conflict with the First District Court’s decisions
in Cummings v. State, 279 So. 3d 818 (Fla. 1st DCA 2019); Washing-
ton v. State, 199 So. 3d 1110 (Fla. 1st DCA 2016); and Wheeler v.
State, 880 So. 2d 1260 (Fla. 1st DCA 2004), and with the Second
District Court’s decisions in King v. State, 913 So. 2d 758 (Fla. 2d
DCA 2005); Lebron v. State, 870 So. 2d 165 (Fla. 2d DCA 2004);
Platt v. State, 827 So. 2d 1064 (Fla. 2d DCA 2002); Keene v. State,
826 So. 2d 327 (Fla. 2d DCA 2002); Linton v. State, 702 So. 2d 236
(Fla. 2d DCA 1997); and Gilmore v. State, 523 So. 2d 1244 (Fla. 2d
DCA 1988).11

AFFIRMED; CONFLICT CERTIFIED; QUESTION CERTI-
FIED. (COHEN and EISNAUGLE, JJ., concur.)
))))))))))))))))))

1Even if we were so inclined, a three-judge panel of a district court does not overrule
or recede from a prior panel’s ruling on an identical point of law. See In re Rule 9.331,
Determination of Causes by a Dist. Court of Appeal En Banc, Fla. Rules of Appellate
Procedure, 416 So. 2d 1127, 1128 (Fla. 1982).

2Spear has not argued on appeal that these amended judgments and sentences
inaccurately reflect his actual jail credit or prison credit prior to resentencing.

3Quarterman v. State, 527 So. 2d 1380 (Fla. 1988).
4Spear received a “time served” jail sentence on the remaining charge of

misdemeanor domestic battery. This sentence is not being challenged.
5Spear appealed following resentencing. We affirmed his sentences without

opinion. Spear v. State, 267 So. 3d 1029 (Fla. 5th DCA 2019). The trial court’s
amendment to Spear’s judgments and sentences at issue in the instant appeal occurred
three days after the mandate issued.

6The amended judgments and sentences entered again did not differentiate between
Spear’s accrued jail credit and his prison credit.

7The remainder of the rule describes the time limitations for filing the motion and
the motion’s required contents. It also precludes the filing of successive motions and,
lastly, incorporates portions of Florida Rule of Criminal Procedure 3.850.

8The First District Court of Appeal has subsequently maintained this position. See
Cummings v. State, 279 So. 3d 818, 820 (Fla. 1st DCA 2019); Washington v. State, 199
So. 3d 1110, 1112 (Fla. 1st DCA 2016).

9See King v. State, 913 So. 2d 758, 760 (Fla. 2d DCA 2005); Lebron v. State, 870
So. 2d 165, 165 (Fla. 2d DCA 2004); Platt v. State, 827 So. 2d 1064, 1064 (Fla. 2d
DCA 2002); Keene v. State, 826 So. 2d 327, 327 (Fla. 2d DCA 2002); Linton v. State,
702 So. 2d 236, 236-37 (Fla. 2d DCA 1997).

10The first situation is when the parties enter into a negotiated overall sentence
structure that includes a stipulated amount of jail credit. Gallinat, 941 So. 2d at 1240.
The second is when the court, although not required to do so, elects to exercise its
discretion and awards jail credit to a defendant who was incarcerated in another state
solely because of the Florida offense for which he or she is being sentenced. Id.; see
also Kronz v. State, 462 So. 2d 450, 451 (Fla. 1985). In each circumstance, we
concluded that a trial court’s subsequent reduction in the previously-awarded jail credit
would cause an increase in the overall sentence and violate double jeopardy principles.
Gallinat, 941 So. 2d at 1240.

11In Gallinat, we had certified conflict with the First District Court’s decision in
Wheeler and the Second District Court’s decisions in King; Lebron; Platt; Keene;
Linton; and Gilmore. Mr. Gallinat did not appeal our decision to the Florida Supreme
Court.

*        *        *

Criminal law—Costs—Indigent defense—Appeals—Remand for
entry of order striking indigent defense cost that the trial court did not
orally pronounce and which was inadvertently not struck by subse-
quently entered costs judgment following ruling on defendant’s
3.800(b)(2) motion—Trial court’s intention to strike the costs, as well
as its error in failing to do so, are apparent from face of the order even
without a transcript

ROBERT HAAR, Appellant, v. STATE OF FLORIDA, Appellee. 5th District. Case
No. 5D19-942. April 17, 2020. Appeal from the Circuit Court for Volusia County,
Matthew M. Foxman, Judge. Counsel: James S. Purdy, Public Defender, and Edward
J. Weiss, Assistant Public Defender, Daytona Beach, for Appellant. Ashley Moody,
Attorney General, Tallahassee, and Rebecca Rock McGuigan, Assistant Attorney
General, Daytona Beach, for Appellee.

(COHEN, J.) We affirm Robert Haar’s conviction of sexual battery on
a victim 12 years of age or older (multiple perpetrators) with specified
circumstances of threat or coercion.1 However, as will be explained
herein, the $100 indigent defense cost initially imposed was inadver-
tently not struck by a subsequently entered costs judgment.

Following his sentencing hearing, the trial court ordered Haar to
pay a $100 indigent defense cost, a $100 cost of prosecution, and a
$50 indigency application fee pursuant to sections 938.29, 938.27,
and 27.52(2)(a), Florida Statutes (2019), respectively. Haar filed a
Florida Rule of Criminal Procedure 3.800(b)(2) motion to correct
sentencing error, alleging that the trial court erred in ordering that he
pay the indigent defense cost and cost of prosecution because neither
cost comported with the trial court’s oral pronouncement at the
sentencing hearing. Additionally, Haar contended that the applicable
version of the indigent defense cost statute was the version in effect at
the time he committed the crime, under which the trial court was not
bound to impose a minimum cost.2 See § 938.29, Fla. Stat. (1997).

The trial court granted Haar’s motion on the basis that neither the
indigent defense cost nor the cost of prosecution comported with its
oral pronouncement.3 However, in its order, the trial court directed
that the Clerk of Court strike the $50 indigency application fee
imposed pursuant to section 27.52(2)(a) and the $100 cost of prosecu-
tion “imposed pursuant to section 938.29”—the indigent defense cost
statute. Following the entry of that order, the Clerk of Court struck
only the $100 cost of prosecution, and the trial court entered an
amended final judgment for charges, costs, and fees.

We find the trial court’s directions to the Clerk of Court to be a
scrivener’s error, in that they should have reflected the trial court’s
ruling to strike the $100 indigent defense cost imposed pursuant to
section 938.29 and the $100 cost of prosecution imposed pursuant to
section 938.27. Accordingly, we affirm and remand for the trial court
to enter an order correcting the scrivener’s error. Following the entry
of that order, the Clerk of the Court in and for Volusia County should
strike the $100 indigent defense cost, and the trial court should enter
a second-amended final judgment for charges, costs, and fees.

The dissent’s assertion that the trial court did not strike the $100
indigent defense cost is belied by the order. Haar filed a motion
seeking to strike that cost as well as others. The trial court entered an
order granting that request, ruling:

Defendant also alleges that, because this Court failed to orally
pronounce costs for the Public Defender and prosecution, they must
be stricken. Because these costs do not comport with this Court’s oral
pronouncement, they must be stricken. See Chrystie v. State, 95 So. 3d
1027, 1028 (Fla. 5th DCA 2012) (citing Williams v. State, 957 So. 2d
600, 603 (Fla. 2007)). This request to strike costs is granted.

(Emphasis added). How such orders are effectuated is helpful in
understanding why there was a disconnect. Following the entry of
such an order, the clerk of the court is tasked with the preparation of
an amended order taxing costs. As explained, the clerk of the court
failed to comply with that order because the trial court’s directions to
the clerk confused the cost statutes’ names and numbers. Thus,
contrary to the assertion by the dissent, the trial court’s intention, as
well as its error, are apparent from the face of the order, even without
a transcript.

The position taken by the dissent would effectively reverse the trial
court’s order striking the indigent defense cost when neither party has
requested that relief. To the contrary, the State stipulated to the
striking of the cost below, did not challenge that ruling on appeal, and
filed a brief in which it conceded error, albeit misguided. The trial
court’s ruling striking the assessment is not an error of a fundamental
nature which would require this Court to sua sponte reverse. Such
action would be beyond the role of this Court.

AFFIRMED; REMANDED WITH INSTRUCTIONS. (HARRIS,
J., concurs in result only. EISNAUGLE, J., concurs in part and
dissents in part, with opinion.)
))))))))))))))))))

1§§ 794.011(4)(b), 794.023, Fla. Stat. (1997). The victim was 14 years old at the
time of the offense.
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2Pursuant to the 2019 version of the statute, a trial court was required to assess costs
not less than $100 for any defendant convicted of a felony. § 938.29, Fla. Stat. (2019).

3We note that contrary to Haar’s position, the applicable version of the indigent
defense cost statute was the version in effect at the time of sentencing. See § 938.29,
Fla. Stat. (2019); Griffin v. State, 980 So. 2d 1035 (Fla. 2008) (holding that statute
authorizing assessment of costs following felony conviction applied retroactively to
defendant who committed felony prior to enactment of statute; retroactive application
did not violate ex post facto prohibitions because statute did not increase length of
defendant’s sentence or alter definition of criminal conduct). Pursuant to the 2019
version of section 938.29, the trial court was not required to orally pronounce the $100
indigent defense cost prior to imposing it because the cost was mandatory. See Strong
v. State, 140 So. 3d 680, 681 (Fla. 5th DCA 2014) (“[S]tatutorily-mandated costs may
be imposed without notice (and thus, need not be individually announced at sentenc-
ing) . . . .” (quoting Boyington v. State, 125 So. 3d 327, 327-28 (Fla. 1st DCA 2013))).
However, the State did not cross-appeal this issue.

))))))))))))))))))
(EISNAUGLE, J., concurring in part, dissenting in part.) I agree that
Haar’s judgment and sentence must be affirmed. However, I would
not remand the amended costs judgment for correction of a scrivener’s
error because to do so would result in substantive error.

The concurring opinion1 seems to conclude that the trial court
intended to strike the $100 indigent defense cost, but failed to do so,
and remands with instructions that the trial court strike that cost.

Assuming, arguendo, that the trial court intended to strike the $100
indigent defense cost, the concurrence concedes that the intent was in
error. See § 938.29(1)(a), Fla. Stat. (2019); Alexis v. State, 211 So. 3d
81, 82 (Fla. 4th DCA 2017) (“Because [section 938.29] fees are
statutorily mandated, notice and a hearing are not required before
imposition of the minimum amount.” (citation omitted)).

Importantly, regardless of the trial court’s intent, the rule 3.800
order itself was not in error because it did not instruct the clerk to strike
the cost.2 As a result, it is no surprise that the amended costs judgment,
as prepared by the clerk and signed by the trial judge, did not strike the
cost either.

In short, if the trial court intended to err, it failed to accomplish the
error, and reached the correct result in spite of its errant intent. I would
not require correction of a scrivener’s error when doing so would
result in substantive error.

The concurring opinion observes that the State has conceded error
and did not cross-appeal. However, we are not bound by the State’s
improper concession of error, see Powell v. State, 223 So. 3d 412, 413
n.1 (Fla. 5th DCA 2017) (“A confession of error . . . is not binding
upon an appellate court, and it is the practice of Florida appellate
courts not to accept erroneous concessions by the state.” (citations
omitted)), and the State was without grounds to cross-appeal because
the trial judge did not strike the indigent defense cost. State v. Perez,
979 So. 2d 986, 988 (Fla. 3d DCA 2008) (“It is axiomatic that no party
has standing to object to a ruling which does not adversely affect its
substantial rights.” (citation omitted)).

In sum, I would affirm because, regardless of intent, the trial court
did not err.
))))))))))))))))))

1Given that there is no majority opinion in this case, I will refer to Judge Cohen’s
opinion as a concurring opinion consistent with the practice employed by our supreme
court in Byrd v. State, 880 So. 2d 616, 617 (Fla. 2004).

2The trial court’s rule 3.800(b) order, as it relates to costs, reads in pertinent part:
Defendant also alleges that, because this Court failed to orally pronounce costs

for the Public Defender and prosecution, they must be stricken. Because these costs
do not comport with this Court’s oral pronouncement, they must be stricken. See
Chrystie v. State, 95 So. 3d 1027, 1028 (Fla. 5th DCA 2012) (citing Williams v.
State, 957 So. 2d 600, 603 (Fla. 2007)). This request to strike costs is granted.

Accordingly, it is hereby ORDERED AND ADJUDGED that:
1. Defendant’s motion to correct sentencing error is DENIED to the extent that

he requests resentencing;
2. Defendant’s motion to correct sentencing error is GRANTED to the extent

that he requests this Court to STRIKE the Public Defender and prosecution costs;
3. The Office of the Clerk of the Court is DIRECTED to AMEND the

“Order/Final Judgment for Charges, Costs, & Fees” filed on March 29, 2019, to
STRIKE the $50.00 “Indigency Application Fee/Public Defender” cost imposed

pursuant to section 27.52(2)(a), Florida Statutes (1997), and the $100.00 “State
Attorney Cost of Prosecution (No less than $100.00)” imposed pursuant to section
938.29, Florida Statutes (1997), under the “Additional Mandatory Costs” section.

*        *        *

Criminal law—Probation revocation—Change of residence—Defen-
dant who lived in trailer on his father’s property—State failed to
provide sufficient proof that defendant willfully and substantially
violated his probation—Given the fact that defendant did not live in his
father’s house, defendant’s father’s statement that he had not seen
defendant in weeks was not competent, substantial evidence that
defendant changed his residence without consent

ANTHONY WILLIAM STRATTON, Appellant, v. STATE OF FLORIDA, Appellee.
5th District. Case No. 5D19-2127. April 17, 2020. Appeal from the Circuit Court for
St. Johns County, Howard M. Maltz, Judge. Counsel: Thomas E. Cushman, St.
Augustine, for Appellant. Ashley Moody, Attorney General, Tallahassee, and Whitney
Brown Hartless, Assistant Attorney General, Daytona Beach, for Appellee.

(COHEN, J.) Anthony William Stratton appeals the judgment and
sentence imposed after the lower court found him guilty of violating
his probation.1 Because we find that the State failed to provide
sufficient proof of the charged violation, we reverse.

The State alleged that Stratton violated condition 3 of his proba-
tion, which required that he procure consent of his probation officer
prior to changing his residence.2 The evidence at the violation of
probation hearing, in the light most favorable to the State, was that a
probation officer was assigned to supervise Stratton, but the two had
never met. The probation officer made an unannounced visit to the
address that Stratton had listed as his residence. Upon arriving at the
residence, the probation officer met Stratton’s father, who told the
probation officer that he had not seen Stratton in three weeks. Based
on Stratton’s father’s statement, the probation officer concluded that
Stratton had moved residences without procuring consent.

The probation officer did not ask Stratton’s father whether Stratton
lived at the residence or whether he had moved. The probation officer
was unaware that Stratton did not live in the house with his father;
instead, he resided in a trailer on his father’s property. Stratton’s father
testified that other probation officers had previously visited the trailer
and approved it as Stratton’s residence.

At a violation of probation hearing, the State has the burden to
prove, by a preponderance of the evidence, that the defendant
willfully and substantially violated a condition of his probation.
Knight v. State, 187 So. 3d 307, 309 (Fla. 5th DCA 2016). We find
that given the fact that Stratton did not live in his father’s house,
Stratton’s father’s statement that he had not seen his son in three
weeks was not competent, substantial evidence that Stratton changed
his residence without consent. Because the State failed to carry its
burden to prove Stratton willfully and substantially violated condition
3, we reverse the lower court’s order revoking Stratton’s probation.

REVERSED and REMANDED. (WALLIS and TRAVER, JJ.,
concur.)
))))))))))))))))))

1Stratton’s underlying conviction was for grand theft. § 812.014(1), (2)(c), Fla. Stat.
(2016).

2Stratton was also charged with violating his probation by using intoxicants to
excess or possessing any drugs or narcotics not prescribed by a physician. The lower
court found that the State failed to meet its burden of proof on that allegation.

*        *        *

Criminal law—Probation revocation—Costs—Trial court erred in
assessing investigative costs in the absence of a request from the state—
State may not seek imposition of costs on remand—Error to assess
prosecution costs and indigent defense cost in excess of statutory
minimum in violation of probation case because the costs were dupli-
cative of charges imposed in the initial cost judgment entered in the
case

BRIAN CHIVESE, Appellant, v. STATE OF FLORIDA, Appellee. 5th District. Case
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No. 5D19-3107. April 17, 2020. Appeal from the Circuit Court for St. Johns County,
Howard M. Maltz, Judge. Counsel: James S. Purdy, Public Defender, and Danielle R.
Rufai, Assistant Public Defender, Daytona Beach, for Appellant. Ashley Moody,
Attorney General, Tallahassee, and Allison L. Morris, Assistant Attorney General,
Daytona Beach, for Appellee.

(LAMBERT, J.) In this Anders1 appeal, Brian Chivese challenges the
judgment and sentence imposed following the trial court’s revocation
of his probation after a violation of probation (“VOP”) trial. Chivese
also appeals the separate judgment and sentence entered by the court
following his nolo contendere plea in a second case immediately after
being sentenced for the VOP. Having reviewed the record, we affirm
the judgment and sentence entered in each case, with the following
two exceptions.

First, the trial court erred in assessing investigative costs in each
case under section 938.27(1), Florida Statutes (2018), in the absence
of a request from the State. See Richards v. State, 288 So. 3d 574, 575-
76 (Fla. 2020). On remand, the trial court shall enter amended
judgments that do not include these investigative costs. The State may
not thereafter seek imposition of these costs. Id. at 577.

Second, the trial court entered a cost judgment in Chivese’s VOP
case2 in which it assessed a $200 charge for the cost of prosecution
under section 938.27(8), Florida Statutes (2018), and a separate $200
charge for “Indigency Defense Cost” under section 938.29(1)(a),
Florida Statutes (2018). Chivese’s appellate counsel timely chal-
lenged these costs in a motion to correct sentencing error filed under
Florida Rule of Criminal Procedure 3.800(b)(2), which the trial court
denied.

Chivese acknowledges that, in his VOP proceeding, the court was
required to assess a minimum $100 charge for cost of prosecution
under section 938.27(8), see Hills v. State, 90 So. 3d 927, 928 (Fla. 1st
DCA 2012) (recognizing that the cost of prosecution statute created
“mandatory minimum costs” to be assessed in favor of the state
attorney’s office and removed the trial court’s discretion to impose
these costs), together with the statutorily-mandated $100 indigency
defense cost under section 938.29, see Alexis v. State, 211 So. 3d 81,
82 (Fla. 4th DCA 2017) (“Because [section 938.29] fees are statutorily
mandated, notice and a hearing are not required before imposition of
the minimum amount.”). Chivese’s objection was to the court
assessing the additional $100 for both the prosecution costs and the
indigent defense cost because there was no proof presented that
established that the cost of prosecution or the indigent defense cost for
the VOP exceeded $100. See § 938.27(8), Fla. Stat. (2019) (“The
court may set a higher amount [above $100 when a felony offense is
charged] upon a showing of sufficient proof of higher costs in-
curred.”); accord § 938.29(1)(a), Fla. Stat. (2019).

In denying the motion, the court related that when Chivese was first
placed on probation, the cost judgment entered at that time included
the minimum mandatory $100 cost of prosecution and $100 indigency
defense cost charges. It then explained that the respective $200
assessments for the cost of prosecution and the indigency defense cost
in the VOP cost judgment reflected these initial $100 assessments,
plus a new $100 cost of prosecution charge and a new $100 indigency
defense cost for the VOP case.

We conclude that the $200 cost of prosecution and $200 indigency
defense cost assessments in the cost judgment entered in the VOP case
must be stricken because they are, in fact, duplicative of charges
imposed in the initial cost judgment entered in the case, which remains
outstanding. Cf. Hamiter v. State, 45 Fla. L. Weekly D124 (Fla. 2d
DCA Jan. 15, 2020) (reversing and remanding for the trial court to
enter an amended judgment that strikes a statutorily-mandated fine
plus surcharge imposed by the court following the revocation of the
defendant’s probation for being duplicative of the fine and surcharge
contained in the judgment entered when the defendant was first placed
on probation). On remand, the trial court shall either enter an amended

cost judgment in Case No.: 18-001928-CF-MA that shows the
assessment of the mandatory minimum costs of $100 for the cost of
prosecution under section 938.27 and $100 for the indigency defense
cost under section 938.29 for the VOP, or hold an evidentiary hearing
with proper notice that provides Chivese with an opportunity to be
heard if the court intends to impose in excess of the minimum $100 for
cost of prosecution and $100 for indigency defense cost for the VOP
proceeding. See Harmon v. State, 160 So. 3d 939, 940 (Fla. 5th DCA
2015); Desrosiers v. State, 286 So. 3d 297, 300 (Fla. 4th DCA 2019).

AFFIRMED; REMANDED with directions. (ORFINGER and
EDWARDS, JJ., concur.)
))))))))))))))))))

1Anders v. California, 386 U.S. 738 (1967).
2Circuit Court Case No. 18-001928-CF-MA.

*        *        *

Marchman Act—Involuntary substance abuse treatment—Trial court
erred in entering order for involuntary substance abuse treatment
pursuant to section 397.697(1)—Trial court failed to follow governing
statute by proceeding with hearing, despite petitioner’s failure to
appear, and essentially functioning as petitioner by developing
testimony on which the trial court would rely through the calling and
examining of sole witness—Error was not harmless

J.C., Appellant, v. STATE OF FLORIDA, Appellee. 5th District. Case No. 5D19-739.
Opinion filed April 17, 2020. Appeal from the Circuit Court for Putnam County, Patti
A. Christensen, Judge. Counsel: Oscar H. Eaton, Jr., Assistant Regional Counsel, of
Office of Conflict Regional Counsel, Casselberry, for Appellant. Ashley Moody,
Attorney General and Barbara Jean Throne, Senior Assistant Attorney General,
Tallahassee, for Appellee.

(PER CURIAM.) J.C., an adult, appeals a final order for involuntary
substance abuse treatment entered pursuant to section 397.697(1),
Florida Statutes (2019). Concluding that the trial court failed to follow
the governing statute, we reverse and remand for dismissal of the
petition for involuntary substance abuse treatment.

The petitioner, S.C., sought involuntary assessment and stabiliza-
tion for J.C., alleging in the petition that J.C. was abusing illegal
substances. At an evidentiary hearing on the petition, the petitioner
called at least one witness. However, because the hearing was not
recorded or transcribed, the content of any testimony is unknown.1

Ultimately, finding that J.C. met the statutory criteria, the trial court
entered an order requiring J.C. to undergo assessment and stabiliza-
tion.

J.C. complied with the trial court’s order and underwent a full
assessment, including controlled substance testing which revealed the
presence of antidepressants and opiates. The clinician who conducted
the assessment generated a written report recommending residential
treatment.

Following the assessment, the petitioner filed a petition seeking
involuntary treatment for J.C. The court set a hearing on the petition
and appointed counsel to represent J.C. The petitioner did not appear
at the hearing. Based on the petitioner’s absence, J.C.’s counsel
argued that the petition should be dismissed as the petitioner was not
available to present a case. The court disagreed, instead finding that it
had jurisdiction over J.C. and could proceed without the petitioner.
The trial court then called the clinician as a witness and proceeded to
question him. Consistent with the report, the clinician recommended
residential treatment for J.C. and—at the trial court’s request—
suggested a specific residential treatment facility suitable for J.C.2

After J.C.’s counsel cross-examined the clinician and presented legal
argument, the trial court entered an order for involuntary residential
treatment. This appeal follows.

J.C. asks us to consider whether the trial court violated the
Marchman Act in granting the petition for involuntary services when
the petitioner failed to appear and present evidence supporting the
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petition. This question presents an issue of law and is, thus, subject to
de novo review. See Sea Vault Partners, LLC v. Bermello, Ajamil &
Partners, Inc., 274 So. 3d 473, 476 (Fla. 3d DCA 2019) (citing Pino
v. Bank of N.Y., 121 So. 3d 23, 31 (Fla. 2013)).

Under Florida’s Marchman Act, an involuntary treatment case
begins with the filing of a petition. See § 397.693, Fla. Stat. (2019).
Upon the filing of a petition, the court must schedule a hearing,
provide notice of the hearing to the respondent and others, and
determine if an attorney will be appointed for the respondent. See §
397.6955(1)-(3), Fla. Stat. (2019). The statute governing hearings on
petitions for involuntary treatment explicitly places the burden of
proof on the petitioner to establish the requirements for involuntary
treatment by clear and convincing evidence. See § 397.6957(2), Fla.
Stat. (2019).

At the hearing in question, the trial court called the sole witness and
examined him, thereby developing the testimony on which it would
rely in granting the petition for involuntary treatment. In doing so, the
court failed to follow the applicable statute by essentially functioning
as the absent petitioner. See id.

The State does not dispute the court’s role in developing the
testimony at the hearing; rather, it argues that the error was harmless
because sufficient evidence supported the court’s ruling. The State
alludes to the evidence from the first hearing as well as the report
generated by the clinician. We reject the State’s argument for two
reasons. First, the record does not contain a transcript of the initial
hearing, and we cannot simply assume that the evidence at the second
hearing paralleled the evidence at the prior hearing. Nor does the
applicable statute suggest that testimony from a prior hearing would
be sufficient to establish the proof required for involuntary treatment.
Second, the State’s harmless error argument misapprehends J.C.’s
argument. J.C. does not challenge the sufficiency of the evidence.
Instead, J.C. asserts that the petitioner was relieved of the statutory
burden of proof stemming from the court’s role in developing the
evidence at the second hearing in the petitioner’s absence. Had the
trial court granted J.C.’s ore tenus motion to dismiss at the onset of that
hearing, the sole witness would not have given the testimony on which
the court relied in granting the petition for involuntary treatment.
Accordingly, the State’s harmless error argument lacks merit. See
Special v. W. Boca Med. Ctr., 160 So. 3d 1251, 1256-57 (Fla. 2014).

Based on the foregoing, we reverse the order committing J.C. for
involuntary substance abuse treatment and remand the case to the trial
court. Upon remand, the trial court shall dismiss the petition.

REVERSED and REMANDED. (WALLIS, GROSSHANS and
SASSO, JJ., concur.)
))))))))))))))))))

1The trial court’s minutes include notes about that hearing, including that J.C.
“voluntarily agree[d] to the petition for assessment and/or stabilization.”

2The clinician’s report was not entered into evidence.

*        *        *

Child support—Dismissal—Jurisdiction—Trial court lacked jurisdic-
tion to grant putative father’s motion to dismiss with prejudice after
Department of Revenue voluntarily dismissed the case

STATE OF FLORIDA DEPARTMENT OF REVENUE O/B/O JHODY TANISHA
VENZEN, Appellant, v. JAN JENSEN ASHBY AND KYRON TUITT, Appellees. 5th
District. Case No. 5D19-1244. Opinion filed April 17, 2020. Appeal from the Circuit
Court for Volusia County, Steven C. Henderson, Judge. Counsel: Ashley Moody,
Attorney General, Tallahassee, and Toni C. Bernstein, Senior Assistant Attorney
General, Tallahassee, for Appellant. No Appearance for Appellees.

(PER CURIAM.) The Florida Department of Revenue (“DOR”), on
behalf of Jhody Venzen (“Mother”), appeals the trial court’s dismissal
with prejudice of its complaint against Jan Ashby (“Ashby”) and
Kyron Tuitt (“Former Husband”). Because the trial court lacked
jurisdiction to dismiss the case with prejudice, we reverse.

Ashby and Mother had an affair while she and Former Husband
were married. She later gave birth to a daughter. Mother and Former
Husband thereafter divorced. Mother claimed the divorce court had
entered a final judgment, concluding Former Husband was not the
child’s father and dispensing with his support obligations. On
Mother’s behalf, DOR sued Ashby and Former Husband to establish
paternity and require support payments.

At trial, Mother and Former Husband did not appear. Ashby,
through counsel, asked the trial court to hear his motion to dismiss
DOR’s petition. DOR then announced a voluntarily dismissal of the
case without prejudice. Ashby’s lawyer insisted on dismissal with
prejudice, and the trial court agreed to hear Ashby’s motion. It then
heard evidence, granted the motion, and dismissed the case with
prejudice.

Whether the trial court retained jurisdiction over this case after
DOR voluntarily dismissed it is a question of law we review de novo.
See Rebolledo v. Cordero, 217 So. 3d 147, 149 (Fla. 3d DCA 2017)
(citing Herbits v. City of Miami, 197 So. 3d 575, 578 (Fla. 3d DCA
2016)). Plaintiffs have an “almost absolute” right to voluntarily
dismiss their cases. Tobkin v. State, 777 So. 2d 1160, 1163-64 (Fla. 4th
DCA 2001) (citing Fears v. Lunsford, 314 So. 2d 578, 579 (Fla.
1975)); accord Kelly v. Colston, 977 So. 2d 692, 694 (Fla. 1st DCA
2008). Generally, the voluntary dismissal of a case is without
prejudice and terminates the trial court’s jurisdiction to enter further
orders. Fla. Fam. L. R. P. 12.420(a)(3); Pomeranz & Landsman Corp.
v. Miami Marlins Baseball Club, L.P., 143 So. 3d 1182, 1182-83 (Fla.
4th DCA 2014) (citing Randle-E. Ambulance Serv., Inc., v. Vasta, 360
So. 2d 68, 69 (Fla. 1978)); Kelly, 977 So. 2d at 694.

DOR had the right to voluntarily dismiss its action by stating its
dismissal on the record before submitting its case to the trial court for
decision. See Fla. Fam. L. R. P. 12.420(a)(1)(A); Kelly, 977 So. 2d at
694. Its voluntary dismissal immediately ended the litigation and
instantly divested the trial court of jurisdiction. See Kelly, 977 So. 2d
at 694. Accordingly, the trial court lacked jurisdiction to grant
Ashby’s motion to dismiss. On remand, the trial court shall vacate its
order dismissing the case with prejudice.

REVERSED and REMANDED with directions. (EDWARDS,
EISNAUGLE, and TRAVER, JJ., concur.)

*        *        *

Dissolution of marriage—Alimony—Modification—Change in cir-
cumstances—Retirement—Trial court erred in denying former hus-
band’s petition to modify his alimony obligation—Finding that prior
stipulated modification order was entered in contemplation of former
husband’s pending retirement was not supported by competent,
substantial evidence—Although both parties testified that they
anticipated former husband’s retirement when stipulated modification
order was entered, there was no evidence that they contemplated the
actual change and consequences to his income—Additionally, the
stipulated modification order was silent as to the basis for the modified
amount of alimony

PAUL JAMES BEFANIS, Appellant, v. LYNNE MARIE BEFANIS N/K/A LYNNE
MARIE SOMMER-BEFANIS, Appellee. 5th District. Case No. 5D19-359. April 17,
2020.  Appeal from the Circuit Court for Brevard County, Christina Serrano, Judge.
Counsel: Douglas D. Marks, of Douglas D. Marks, P.A., Indialantic, for Appellant.
Clay D. Morgan, of Morgan & Barbary, P.A., Melbourne, for Appellee.

(PER CURIAM.) Paul Befanis (the former husband) appeals an order
denying his petition to modify his alimony obligation to Lynn Befanis
(the former wife). We reverse.

In 2010, a final judgment was entered dissolving the parties’ long-
term marriage. At the time of the final judgment, the former husband
owned a successful ophthalmology business in which he also
practiced as an ophthalmologist. Pursuant to the marital settlement
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agreement incorporated into the final judgment, the former husband
was obligated to pay $12,500 per month to the former wife in alimony.

Five years later, the former husband filed for a downward modifi-
cation of alimony noting that he sold his business, was under a five-
year employment contract, and experienced a substantial decrease in
income because he was now working as a salaried employee with no
interest in the business. In the petition, the former husband stated that
he was preparing for retirement as he was nearing sixty-five years of
age.

Just over a year after the petition was filed, the parties entered into
a stipulated final judgment, reducing the former husband’s alimony
to $7500 per month. The stipulated order did not provide any basis for
the reduction in alimony.

Sixteen months after the entry of the stipulated order, the former
husband filed another petition seeking a further reduction in the
alimony amount. In the petition, the former husband alleged two
changed circumstances to support the reduction. First, he noted that
his five-year employment contract had ended; second, he had formally
retired. The former wife answered the petition, denying that a
substantial change in circumstances had occurred since the modifica-
tion. The case then proceeded to trial.

The former husband testified that, at the time of the original
dissolution proceeding, his monthly income had been in excess of
$40,000 per month, and then, when the alimony was modified, he was
earning approximately $350,000 per year. However, now that he had
retired, his monthly net income had dropped to $5135 per month. The
former husband also testified that although he was considering
retirement at the time the court entered the stipulated modification
order, he did not agree to that order in contemplation of his retirement
income. Rather, according to him, he agreed to the terms of the
stipulated order based on the reduction to his income following the
sale of his business.

In contrast, the former wife testified that she understood that the
former husband “was going to retire” at the time of the stipulated
modification order and had agreed to that order based upon this
presumption.

The trial court denied the former husband’s request for a down-
ward modification of alimony, finding that the former husband failed
to prove a change in circumstances that was not contemplated at the
time of the stipulated modification order. This appeal follows.

“[T]he appellate court’s standard of review of an order modifying
alimony is mixed.” Bauchman v. Bauchman, 253 So. 3d 1143, 1146
(Fla. 4th DCA 2018) (citing Jarrard v. Jarrard, 157 So. 3d 332, 337
(Fla. 2d DCA 2015)). “The trial court’s legal conclusions are reviewed
de novo.” Id. (citing Jarrard, 157 So. 3d at 337-38). As for the trial
court’s factual findings, the appellate court reviews the record to
determine if they are supported by competent, substantial evidence.
See Golson v. Golson, 207 So. 3d 321, 325 (Fla. 5th DCA 2016)
(citing Jarrard, 157 So. 3d at 337).

A party may petition for a modification of alimony based upon a
change in circumstances or financial ability of either party. See §
61.14(1)(a), Fla. Stat. (2017). To be entitled to a modification of
alimony, the petitioner must establish three prerequisites: 1) a
substantial change in circumstances, 2) the parties did not contemplate
the change when the initial alimony obligation was determined, or, if
subsequently modified, at the time of the modification, and 3) the
change is sufficient, material, involuntary, and permanent in nature.
See Golson, 207 So. 3d at 325; see also Gelber v. Brydger, 248 So. 3d
1170, 1173 n.1 & n.2 (Fla. 4th DCA 2019); Dogoda v. Dogoda, 233
So. 3d 484, 488 (Fla. 2d DCA 2017).

In denying the former husband’s modification petition, the trial
court found that the stipulated order “was entered in contemplation of
the Former Husband[’]s pending retirement and therefore the parties

had already contemplated the Former Husband’s retirement and
factored in that retirement in the prior reduction of alimony payments
payable by the [Former] Husband.” (Emphasis added). The former
husband contends that this finding is not supported by competent,
substantial evidence. We agree.

Although both the former husband and former wife testified that
they anticipated the former husband’s forthcoming retirement when
the stipulated modification order was entered, there was no evidence
that they contemplated the actual change and consequences to his
income. See Mendes v. Mendes, 947 So. 2d 450, 452-53 (Fla. 4th DCA
2006). Notably, at the time of the modification, the former husband
earned roughly $350,000 per year as a full-time salaried employee—
an amount which, by all counts, is higher than his retirement income.
The financial affidavits filed in the initial modification proceeding
reflected the former husband’s salaried income, and his petition in that
proceeding did not discuss the financial circumstances surrounding
his future retirement. Additionally, the stipulated modification order
was silent as to the basis for the modified amount of alimony.

Accordingly, there was no competent, substantial evidence to
indicate that the parties accounted for the former husband’s future
retirement income when they consented to the modification order.
Therefore, we cannot agree with the trial court that the parties
contemplated, considered, and factored in the former husband’s
retirement when they agreed to a downward modification of alimony.
See Dogoda, 233 So. 3d. at 487-88; see also Bauchman, 253 So. 3d at
1146-48; Mendes, 947 So. 2d at 452-53.

Based upon the analysis above, we reverse the trial court’s order
denying the petition for modification and remand for further proceed-
ings. Upon remand, the trial court shall determine, from the evidence
introduced at trial, the amount of alimony1 based on the factors set
forth in section 61.08(2), Florida Statutes (2017). See Donoff v.
Donoff, 940 So. 2d 1221, 1223 (Fla. 4th DCA 2006).

REVERSED and REMANDED for further proceedings.
(EVANDER, C.J., COHEN and GROSSHANS, JJ., concur.)
))))))))))))))))))

1At trial, the former husband stipulated that his alimony obligation should not be
entirely eliminated. In determining the amount of alimony, the trial court may accept
or reject testimony based on witness credibility.

*        *        *

Criminal law—Costs—Traffic infractions—Error to impose costs
pursuant to section 318.18 where defendant was not convicted of an
applicable offense

JOSE LUIS ROJAS, Appellant, v. STATE OF FLORIDA, Appellee. 5th District. Case
No. 5D19-1785. Opinion filed April 17, 2020. Appeal from the Circuit Court for
Orange County, Keith F. White, Judge. Counsel: James S. Purdy, Public Defender, and
Scott G. Hubbard, Assistant Public Defender, Daytona Beach, for Appellant. Ashley
Moody, Attorney General, Tallahassee, and Deborah A. Chance, Assistant Attorney
General, Daytona Beach, for Appellee.

(PER CURIAM.) In this Anders1 appeal, we affirm Appellant’s
judgment and sentence. However, we remand for the trial court to
strike the $3 cost assessed pursuant to section 318.18, Florida Statutes
(2018), as Appellant was not convicted of an offense to which this fee
applies. See Sorenson v. State, 45 Fla. L. Weekly D412, D412 (Fla.
5th DCA Feb. 21, 2020).

AFFIRMED; REMANDED with instructions. (EVANDER, C.J.,
LAMBERT and GROSSHANS, JJ., concur.)
))))))))))))))))))

1Anders v. California, 386 U.S. 738 (1967).

*        *        *

Criminal law—Costs—Error to impose investigation costs where there
was no request made by agency, and state offered no evidence support-
ing amount

SHAWN SILSBY, Appellant, v. STATE OF FLORIDA, Appellee. 5th District. Case
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No. 5D19-2088. Opinion filed April 17, 2020. Appeal from the Circuit Court for
Volusia County, Dennis Craig, Judge. Counsel: James S. Purdy, Public Defender, and
Glendon George Gordon, Jr., Assistant Public Defender, Daytona Beach, for Appellant.
Ashley Moody, Attorney General, Tallahassee, and Allison L. Morris, Assistant
Attorney General, Daytona Beach, for Appellee.

(PER CURIAM.) In this Anders1 case, we affirm Appellant’s
judgment and sentence. However, we remand for a corrected costs
judgment striking the $100 cost of investigation for the Edgewater
Police Department because it was not requested, and the State offered
no evidence to support the amount. See § 938.27(1), Fla. Stat. (2019);
Negron v. State, 266 So. 3d 1266, 1267 (Fla. 5th DCA 2019) (“An
award of investigative costs must be supported by competent
substantial evidence.” (citation omitted)).

AFFIRMED in part; REVERSED in part; and REMANDED.
(LAMBERT, EISNAUGLE, and SASSO, JJ., concur.)
))))))))))))))))))

1Anders v. California, 386 U.S. 738 (1967).

*        *        *

Criminal law—Post conviction relief—Jurisdiction—Post conviction
court lacked jurisdiction to summarily deny motion because subject
motion was closely related to a prior post conviction motion pending
appeal

ANTHONY MURPHY, Appellant, v. STATE OF FLORIDA, Appellee. 5th District.
Case No. 5D20-124. April 17, 2020. 3.850 Appeal from the Circuit Court for Orange
County, Renee A. Roche, Judge. Counsel: Anthony Murphy, Jasper, pro se. No
Appearance for Appellee.

(PER CURIAM.) Anthony Murphy appeals the summary denial of his
motion for postconviction relief under Florida Rule of Criminal
Procedure 3.850, alleging newly discovered evidence. Although we
agree with the postconviction court that Murphy’s current motion
lacked merit, we are compelled to reverse and remand for entry of an
amended order because the postconviction court lacked jurisdiction
to rule on the subject motion.

The postconviction court entertained and denied the subject motion
during the pendency of a separate appeal by Murphy to this Court
concerning an earlier-filed rule 3.850 motion. Generally, in
postconviction cases, the entry of an order on one postconviction
motion “will not deprive trial courts of jurisdiction” to rule on another
postconviction motion “so long as the issues raised in the two cases are
unrelated.” Bates v. State, 704 So. 2d 562, 563 (Fla. 1st DCA 1997).
However, this Court has previously held that there is no concurrent
jurisdiction for the lower court to rule if the claims in a pending appeal
and in a motion before the postconviction court are “clearly related.”
Siskos v. State, 163 So. 3d 739, 740 (Fla. 5th DCA 2015).

Here, both motions allege that the victim of the crimes for which
Murphy was convicted had either recanted or expressed serious
misgivings about identifying Murphy as the perpetrator. Because the
subject motion was so closely related to the already pending appeal,
the postconviction court lacked jurisdiction to rule on the subject
motion.

Accordingly, we reverse and remand for further proceedings
consistent with this opinion.

REVERSED AND REMANDED. (EDWARDS, HARRIS and
SASSO, JJ., concur.)

*        *        *

Criminal law—Costs—Traffic infractions—Error to impose costs
pursuant to section 318.18 where defendant was not convicted of an
applicable offense

THEOPHILUS SAVALAS MANSELL, Appellant, v. STATE OF FLORIDA,
Appellee. 5th District. Case No. 5D19-2816. Opinion filed April 17, 2020. Appeal from
the Circuit Court for Brevard County, Nancy Maloney, Judge. Counsel: Theophilus
Savalas Mansell, Cocoa, pro se. James S. Purdy, Public Defender, and Matthew
Funderburk, Assistant Public Defender, Daytona Beach, for Appellant. Ashley Moody,

Attorney General, Tallahassee, and Nora Hutchinson Hall, Assistant Attorney General,
Daytona Beach, for Appellee.

(PER CURIAM.) We affirm Theophilus Savalas Mansell’s judgment
and sentence. However, we remand for the trial court to strike the $3
cost assessed pursuant to section 318.18(11)(b), Florida Statutes
(2019), as Mansell was not charged with a traffic infraction. See
Sorenson v. State, 45 Fla. L. Weekly D412 (Fla. 5th DCA Feb. 21,
2020).

AFFIRMED; REMANDED WITH INSTRUCTIONS. (LAM-
BERT, SASSO and TRAVER, JJ., concur.)

*        *        *

Criminal law—Competency of defendant—Remand for entry of
formal written order determining competency in place of signed court
minutes

AMERICA O. HERNANDEZ, Appellant, v. STATE OF FLORIDA, Appellee. 5th
District. Case No. 5D19-2361. Opinion filed April 17, 2020. Appeal from the Circuit
Court for Seminole County, Donna L. McIntosh, Judge. Counsel: James S. Purdy,
Public Defender, and Kathryn Rollison Radtke, Assistant Public Defender, Daytona
Beach, for Appellant. Ashley Moody, Attorney General, Tallahassee, and Allison L.
Morris, Assistant Attorney General, Daytona Beach, for Appellee.

(PER CURIAM.) We affirm the sentence imposed by the lower court
with regard to Appellant’s violation of condition 9 of her community
control. However, we reverse and remand for entry of a formal written
order, in place of the current signed court minutes, declaring Appel-
lant competent to proceed. See Dougherty v. State, 149 So. 3d 672,
679 (Fla. 2014); Fla. R. App. P. 9.020(f).

AFFIRMED IN PART, REVERSED IN PART, AND RE-
MANDED FOR ENTRY OF A FORMAL WRITTEN ORDER.
(ORFINGER, EDWARDS and EISNAUGLE, JJ., concur.)

*        *        *

Criminal law—Costs—Error to impose investigation costs in the
absence of a request from the state or agency involved

JESSICA JEANNE HENRY, Appellant, v. STATE OF FLORIDA, Appellee. 5th
District. Case No. 5D19-3667. April 17, 2020. Appeal from the Circuit Court for
Volusia County, James R. Clayton, Judge. Counsel: James S. Purdy, Public Defender,
and Steven N. Gosney, Assistant Public Defender, Daytona Beach, for Appellant.
Ashley Moody, State Attorney, Tallahassee, and L. Charlene Matthews, Assistant State
Attorney, Daytona Beach, for Appellee.

(PER CURIAM.) We affirm Jessica Jeanne Henry’s judgment and
sentence. However, we remand for the trial court to strike the $100
investigative cost for the Deland Police Department assessed pursuant
to section 938.27(1), Florida Statutes (2019), and imposed as a
“standard” cost. “Trial courts may impose investigatory costs, but
only when requested by the State or agency involved.” Rogers v.
State, 289 So. 3d 548, 549 (Fla. 5th DCA 2020) (quoting Desrosiers
v. State, 286 So. 3d 297, 300 (Fla. 4th DCA 2019)); accord Richards
v. State, 288 So. 3d 574, 576 (Fla. 2020).

AFFIRMED; REMANDED WITH INSTRUCTIONS
(ORFINGER, EDWARDS and HARRIS, JJ., concur.)

*        *        *

MICHAEL WHEELER, Appellant, v. STATE OF FLORIDA, Appellee. 5th District.
Case No. 5D19-2694. April 17, 2020. Appeal from the Circuit Court for St. Johns
County, Howard M. Maltz, Judge. Counsel: O.H. Eaton, Jr., Assistant Regional
Counsel, Office of Criminal Conflict & Civil Regional Counsel, Fifth District,
Casselberry, for Appellant. Ashley Moody, Attorney General, Tallahassee, and Kristen
L. Davenport, Assistant Attorney General, Daytona Beach, for Appellee.

(PER CURIAM.) In this Anders1 appeal, we affirm, without further
discussion, the judgment and sentence imposed upon Appellant with
one exception. The trial court is directed to strike the $100 cost of
investigation imposed upon Appellant. See Richards v. State, 288 So.
3d 574, 577 (Fla. 2020).

AFFIRMED. REMANDED to Strike Cost of Investigation.
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(EVANDER, C.J., COHEN and EISNAUGLE, JJ., concur.)
))))))))))))))))))

1Anders v. California, 386 U.S. 738 (1967).

*        *        *

XAVIER DEON TURNER, Petitioner, v. STATE OF FLORIDA, Respondent. 5th
District. Case No. 5D20-879. April 17, 2020. Petition for Belated Appeal—A Case of
Original Jurisdiction. Counsel: Christopher T. Beres, Melbourne, for Petitioner. No
Appearance for Respondent.

(PER CURIAM.) The petition for belated appeal is granted. A copy
of this opinion shall be filed with the trial court and be treated as the
notice of appeal from the October 23, 2019 judgment and sentence
rendered in Case No. 2018-CF-038652-CX, in the Circuit Court in
and for Brevard County, Florida. See Fla. R. App. P. 9.141(c)(6)(D).

PETITION GRANTED. (ORFINGER, GROSSHANS and
TRAVER, JJ., concur.)

*        *        *

HERBERT FIELDS, JR., Petitioner, v. STATE OF FLORIDA, Respondent. 5th
District. Case No. 5D20-521. Opinion filed April 17, 2020. Petition for Belated Appeal;
A Case of Original Jurisdiction. Counsel: Herbert Fields, Jr., Monticello, pro se. Ashley
Moody, Attorney General Tallahassee, and, Richard A. Pallas, Jr., Assistant Attorney
General, Daytona Beach, for Respondent.

(PER CURIAM.) The petition for belated appeal is granted. A copy
of this opinion shall be filed with the trial court and be treated as the
notice of appeal from the October 2, 2019 order denying Petitioner’s
motion for postconviction relief filed in Case No. 2016-CF-1042, in
the Circuit Court in and for Citrus County, Florida. See Fla. R. App. P.
9.141(c)(6)(D).

PETITION GRANTED. (ORFINGER, COHEN and
GROSSHANS, JJ., concur.)

*        *        *

Mandamus—Petition containing unfounded, malignant accusations
against lower court judge—Sanctions—Public reprimand—Warning
that similar future filings will subject petitioner to further and more
serious sanctions

LYNN ROBINSON, Petitioner, v. FARAH & FARAH INC. C/O Registered Agent
Eddie Farah, Respondent. 1st District. Case No. 1D19-2909. April 17, 2020. Petition
for Writ of Mandamus—Original Jurisdiction. Counsel: Lynn Robinson, pro se,
Petitioner. No appearance for Respondent.

(PER CURIAM.) After denying Petitioner’s mandamus petition on
the merits in this case, this Court ordered Petitioner to show cause why
she should not be sanctioned for filing a petition in this Court contain-
ing scandalous accusations which insult and malign the lower court
judge and allege the judge committed treason against the United States
Constitution. See Fla. R. App. P. 9.410(a) (“After 10 days’ notice, on
its own motion, the court may impose sanctions for any violation of
these rules, or for the filing of any proceeding, motion, brief, or other
document that is frivolous or in bad faith. Such sanctions may include
reprimand, contempt, striking of briefs or pleadings, dismissal of
proceedings, costs, attorneys’ fees, or other sanctions.”). Petitioner
has not responded to this Court’s order.

In light of Petitioner’s unfounded, malignant accusations against
the lower court judge, and Petitioner’s disregard for this Court’s order
to show cause, the Court hereby finds it appropriate to sanction
Petitioner through a public reprimand.* Despite receiving an adverse
legal ruling, Petitioner is expected “to maintain the bare minimum
standard of decorum and respect for the judicial system that all
litigants must have when filing court pleadings and seeking court
rulings.” Day v. State, 903 So. 2d 886, 888 (Fla. 2005). Petitioner’s
conduct has fallen well below this minimum standard.

When a pro se litigant fails to maintain the appropriate standard of
decorum and respect, “[t]his Court has the authority and the duty to
prevent the misuse and abuse of the judicial system” and “will not

allow its judicial processes to be misused by [a litigant] to malign and
insult those persons and institutions” coming in contact with the
litigant within the judicial system. Id. Therefore, in light of Peti-
tioner’s conduct, Petitioner is warned that any future filings contain-
ing such malignant allegations will subject Petitioner to further and
more serious sanctions, up to and including barring Petitioner from
filing pleadings in this Court unless signed by a member of the Florida
Bar.

It is so ordered. (B.L. THOMAS, ROBERTS, and M.K.
THOMAS, JJ., concur.)
))))))))))))))))))

*In light of the differences in severity between Petitioner’s actions in this case and
the litigants’ actions in Mora and Day, we decline to bar Petitioner from further pro se
filings at this time. Compare Mora v. McNeil, 984 So. 2d 513, 514 (Fla. 2008)
(instructing the Clerk of Court to refuse future filings by the pro se litigant unless signed
by a member of the Florida Bar due in part to petitioner’s “scandalous and obscene
language in the petition,” where pro se litigant filed 23 pro se pleadings, including a
pleading entitled “Petition to Inhibit Jurisdiction From this Very Supreme Court of
Injustice” in which pro se litigant tells the justices to repeatedly “kiss his a**” and
accuses one justice of being a terrorist); Day v. State, 903 So. 2d at 888 (barring further
pro se filings unless signed by a member of the Florida Bar “in order to preserve the
dignity of the judicial system, and to prevent the waste of precious judicial resources”
where pro se litigant filed 38 pro se pleadings and then “flaunted” his disregard for the
Court in response to the show cause order “by making insulting and offensive
statements”).

*        *        *

Administrative law—Agency for Health Care Administration—Medi-
caid—Reimbursement—Settlement with third party tortfeasor—
Agency’s challenge to administrative law judge’s use of pro rata
formula to calculate agency’s reduced recovery was not preserved for
appellate review where agency did not object to formula during
administrative hearing or suggest another formula as a more accurate
or appropriate method for rebutting agency’s initial reimbursement
claim—Amount of reduction was supported by preponderance of
evidence—Trial court improperly reduced agency’s recovery based on
attorney’s fees and costs incurred in underlying civil lawsuit where
such reduction was not requested in petition or otherwise

AGENCY FOR HEALTH CARE ADMINISTRATION, Appellant, v. ABRAHAM
RODRIGUEZ, Appellee. 1st District. Case No. 1D19-1454. April 17, 2020. On appeal
from the Division of Administrative Hearings. Robert E. Meale, Judge. Counsel:
Alexander R. Boler, Tallahassee, for Appellant. K. Brian Roller, North Miami Beach,
for Appellee.

(BILBREY, J.) The Agency for Health Care Administration (AHCA)
appeals the final administrative order in this Medicaid Third-Party
Liability reimbursement action. See § 409.910, Fla. Stat. (2018). In
that order, the Administrative Law Judge (ALJ) for the Division of
Administrative Hearings (DOAH) reduced AHCA’s recovery for
payment of past medical expenses from its claim of $126,021.55 made
under section 409.910(11)(f), to $5,800.00 pursuant to section
409.910(17)(b). We review the order pursuant to section 120.68,
Florida Statutes (2018). See § 409.910(17)(d), Fla. Stat. We affirm the
ALJ’s finding that Appellee, Abraham Rodriguez, proved the
damages, attorney’s fees, and costs recovered from the settlement of
Rodriguez’s civil lawsuit, including the portion of the settlement
proceeds representing past medical expenses. The ALJ’s finding that
AHCA’s recovery for past medical expenses for Rodriguez, reduced
by the same proportion as the ratio of the value of the settlement to the
value of the civil lawsuit, was $12,800 is also affirmed. However, the
ALJ’s additional reduction of AHCA’s recovery to $5,800 because of
Rodriguez’s attorney’s fees and costs incurred in the civil lawsuit was
not based on a request from Rodriguez. Accordingly, this portion of
the final order is set aside, and the case is remanded for an order
providing that AHCA shall recover $12,800. See § 120.68(7)(d), Fla.
Stat.

Background
The ALJ’s findings of fact were generally undisputed. As stipu-
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lated by the parties, Rodriguez was permanently injured and partially
paralyzed in a motor vehicle crash on May 27, 2012. The parties
agreed that AHCA paid $154,219 in Medicaid benefits for Rodri-
guez’s medical expenses, and this figure constituted the total past
medical expenses. Rodriguez filed a products liability lawsuit against
Ford Motor Company and others. Based on “the significant concern
of an outright defense verdict,” his lawsuit was settled for $500,000.
The settlement was not differentiated for types of damages, attorney’s
fees, or cost but was a “global resolution” of the lawsuit.

As mandated by section 409.910(4), AHCA sought reimbursement
for its Medicaid expenditures from Rodriguez’s settlement. The
formula set out in section 409.910(11)(f) would result in AHCA’s
recovery of $126,021.55 from the $500,000 settlement. However,
Rodriguez contested “the amount designated as recovered medical
expense damages payable” to AHCA, pursuant to section
409.910(17)(b). He filed a petition with DOAH, seeking a reduction
of AHCA’s reimbursement to $12,800—the portion of his settlement
he alleged was properly allocable to past medical expenses. Rodriguez
arrived at his proposed recovery amount of $12,800 using a “pro rata”
analysis of the value of his lawsuit compared to the settlement
amount, and then applying the same proportion (8.3%) to his total past
medical expenses paid with Medicaid funds ($154,219).1

The parties stipulated that Rodriguez bore the burden to prove, by
a preponderance of the evidence,2 that the portion of AHCA’s
recovery allocated to Rodriguez’s past medical expenses was less than
the $126,021.55 AHCA sought under section 409.910(11)(f). The
evidence presented at the administrative hearing consisted of
testimony by Rodriguez’s attorney, Brian Roller; documents Roller
prepared for the civil lawsuit regarding the amounts of damages
incurred by Rodriguez and opposing counsel’s acquiescence to the
figures in exhibits A through H; and AHCA’s exhibit detailing
Medicaid payments for Rodriguez’s medical expenses. Exhibit E
contained a list of anticipated future medical care needed by Rodri-
guez, and exhibit F contained an occupational therapist’s estimates for
the cost of medical care and for the anticipated reduction in Rodri-
guez’s earning capacity over his lifetime. All of the exhibits were
admitted over AHCA’s hearsay objection.

Roller testified under oath at the administrative hearing as counsel
of record for Rodriguez’s civil lawsuit, without objection by counsel
for AHCA. His testimony was not expert opinion testimony but rather
relayed facts about Rodriguez’s civil lawsuit known to Roller from his
personal experience in the preparation and eventual settlement of that
case. After the hearing, the parties stipulated that Rodriguez had
incurred $147,000 attorney’s fees and $122,956 in costs in the course
of the civil litigation.

In the final order, the ALJ found that Rodriguez had proved the
value of his civil case “was $6 million, consisting of $154,219 of past
medical expenses, $2.1 million of future medical expenses, $800,000
of lost wages and loss of future earning capacity, and about $2.95
million of noneconomic damages, including pain and suffering and
loss of consortium.” The ALJ further found that the settlement of
$500,000 constituted a “settlement discount” of 91.7% of the $6
million value of Rodriguez’s civil case. The ALJ then calculated that
“[r]educing the past medical expenses of $154,219 by 91.7% yields
about $12,800,” which the ALJ accepted as AHCA’s “17b recovery.”

In the final order, the ALJ also accepted the parties’ stipulation that
Rodriguez had incurred $147,000 attorney’s fees and $122,956 in
costs in the course of the civil litigation. The ALJ found that since
Rodriguez’s fees and costs represented approximately 54% of his
$500,000 settlement, AHCA’s $12,800 recovery should be further
reduced by 54% resulting in $5,800 recovery for AHCA.3

Analysis
On appeal, AHCA challenges the ALJ’s use of the pro rata formula

to calculate AHCA’s reduced recovery. However, AHCA did not
object to this formula during the administrative hearing and did not
suggest another formula as a more accurate or appropriate method for
Rodriguez to rebut AHCA’s initial claim. AHCA’s challenge to the
pro rata method advanced by Rodriguez and adopted by the ALJ was
thus not preserved for appellate review. Furthermore, while not
established as the only method, the pro rata approach has been
accepted in other Florida cases where the Medicaid recipient presents
competent, substantial evidence to support the allocation of a smaller
portion of a settlement for past medical expenses than the portion
claimed by AHCA. See Giraldo v. Agency for Health Care Admin.,
248 So. 3d 53 (Fla. 2018); Mojica v. Agency for Health Care Admin.,
285 So. 3d 393 (Fla. 1st DCA 2019); Eady v. State, 279 So. 3d 1249
(Fla. 1st DCA 2019). But see Willoughby v. Agency for Health Care
Administration, 212 So. 3d 516 (Fla. 2d DCA 2017) (quoting Smith v.
Agency for Health Care Administration, 24 So. 3d 590, 591 (Fla. 5th
DCA 2009)) (explaining that the pro rata formula is not the “required
or sanctioned method to determine the medical expense portion of an
overall settlement amount”).

AHCA also argues that the ALJ’s reduction of AHCA’s claimed
reimbursement recovery by applying a pro rata formula is not
supported by competent, substantial evidence. We disagree. No
objection Roller’s testimony in his capacity as counsel for Rodriguez
in the civil case was raised during the hearing. And although the
exhibits presented by Rodriguez were admitted over AHCA’s
objection to hearsay, this evidentiary ruling is not challenged on
appeal. To the extent the issue was preserved, the ALJ’s determination
that $12,800 of the $500,000 settlement was reasonably allocable to
past medical expenses for purposes of Rodriguez’s section
409.910(17)(b) contest, was supported by a preponderance of the
evidence.4

Turning to AHCA’s challenge to the ALJ’s reduction of the
$12,800 recovery down to $5,800 because of “Respondent’s share of
attorney’s fees and costs,” it is well taken. Rodriguez never requested
such reduction in his petition or otherwise. It is a due process violation
for a judge to grant relief not requested by the parties. See Pensacola
Beach Elementary Sch. v. Moyer, 286 So. 3d 945, 946 (Fla. 1st DCA
2019); Schanck v. Gayhart, 245 So. 3d 970, 972 (Fla. 1st DCA 2018).
This reduction must therefore be reversed.

Conclusion
Competent substantial (and unrefuted) evidence supports the

ALJ’s use of a pro rata formula to determine that the portion of
Rodriguez’s settlement which should be allocated as past medical
expense was less than the amount calculated by AHCA under section
409.910(11)(f). Thus, we affirm the ALJ’s determination that
AHCA’s recovery under section 409.910(17)(b) is $12,800. How-
ever, the ALJ’s reduction of the $12,800 for an amount relating to the
attorney’s fees in the underlying civil case is reversed. The cause is
remanded to DOAH to increase the amount awarded for satisfaction
of AHCA’s lien to $12,800.

AFFIRMED in part and REVERSED in part with instructions.
(ROBERTS and ROWE, JJ., concur.)
))))))))))))))))))

18.3% of $154,219 equals $12,800.17.
2This stipulation to a less-stringent burden than the “clear and convincing” standard

expressed in section 409.910(17)(b) avoided any conflict with overriding federal law.
In Gallardo v. Senior, No. 4:16CV116-MW/CAS, 2017 WL 3081816 *7 (N.D. Fla.
July 18, 2017), the federal court reiterated its declaration in an earlier stage of that
proceeding, that “the [Florida] reimbursement statute’s clear and convincing burden
is preempted by the federal Medicaid Act even though DOAH—not AHCA—applies
that standard.”

354% of $12,800 equals $5,888. The ALJ rounded this down to $5,800.
4Unlike Gray v. Agency for Health Care Administration, 288 So. 3d 95 (Fla. 1st

DCA 2019), the documentary evidence admitted in this case pertained to the settlement
itself. In Gray, the recipient’s lawsuit resulted in a jury verdict of over $2.8 million but
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he recovered only $10,000 from the defendant’s insurer. Id. at 98. There was no
evidence in Gray that the insurance payout was based on anything other than the total
coverage limits. In Gray, we found no ground to set aside the ALJ’s rejection of the
recipient’s (17)(b) petition to reduce AHCA’s recovery. In contrast here, Rodriguez’s
pre-trial settlement was based on an offer of settlement enumerating the various types
of damages, admitted into evidence by the ALJ, and the defense in the civil suit
accepted the plaintiff’s assertions of the various types of damages. No lump-sum
insurance proceeds were at issue here.

*        *        *

Administrative law—Department of Health—Medical marijuana
treatment centers—Licensing—Claims that MMTC license applicants
were entitled to licenses through default and because of department’s
failure to follow its constitutional duties under article X, section 29—
Department did not err in denying hearings on applicants’ claims that
they were entitled to default licenses pursuant to section 120.60(1)—
Applicants were not entitled to default licensure because their bare
bones letters were insufficient to constitute an application, and
applicants’ filings were unauthorized as the department had adopted
an emergency rule providing that applications were not being
accepted—An MMTC license cannot be obtained by default under
section 120.60(1) because that statute requires a limited number of
MMTC licenses based on need under section 381.986(8)(a)—To grant
an MMTC license by default would violate principles of administrative
fairness and could pose a threat to public health and safety as the best
applicants may not be properly considered in the process—Applicants
were not entitled to the remedy of issuance of a license pursuant to their
constitutional claim through the administrative process—Such relief
must be sought through judicial review—Court previously determined
that appropriate remedy for constitutional violation related to MMTC
licensing requirements was to give the department a reasonable time
to comply with its constitutional duties—There is no present require-
ment for the department to immediately open up the administrative
permitting process

MEDPURE, LLC, Appellant, v. DEPARTMENT OF HEALTH, Appellee. 1st District.
Case No. 1D19-2736. GREEN POINT RESEARCH, LLC, Appellant, v. DEPART-
MENT OF HEALTH, Appellee. Case No. 1D19-2737. April 17, 2020. On appeal from
the Department of Health. Michele Tallent, Deputy Secretary for Operations. Counsel:
Brigid F. Cech Samole and Katherine M. Clemente of Greenberg Traurig, P.A., Miami;
Barry Richard and Lorence J. Bielby of Greenberg Traurig, P.A., Tallahassee; and Avi
Benayoun of Greenberg Traurig, P.A., Fort Lauderdale, for Appellants. Sarah Young
Hodges, Chief Appellate Counsel, Florida Department of Health, Tallahassee, for
Appellee.

(WOLF, J.) This appeal is a consolidation of two cases, 1D19-2736
and 1D19-2737, which both raise the same issue and the same
arguments. The appellants, MedPure and Green Point Research, are
Florida corporations established to operate a Medical Marijuana
Treatment Center (MMTC) in Florida. Appellants argue that the
Department of Health (the Department) erred in dismissing their
petitions for formal administrative hearings concerning their requests
to be licensed to operate MMTCs.

The appellants first argue that the Department should have allowed
hearings on their claims that they were entitled to default licenses
pursuant to section 120.60(1), Florida Statutes (2019). We determine
that they were not entitled to default licensure because their bare bones
filings were insufficient to constitute an application. In addition, the
Department had adopted an emergency rule providing that applica-
tions were not being accepted at that time; therefore, the unauthorized
and insufficient filings did not trigger the Department’s responsibili-
ties to respond pursuant to section 120.60, Florida Statutes.

The appellants next argue that the Department violated its constitu-
tional responsibility to accept applications pursuant to article X,
section 29 of the Florida Constitution. We determine, based on the
clear constitutional language, this claim is properly brought in the
courts rather than as part of an administrative licensing proceeding.
Further, the relief sought by appellants—immediate issuance of a

license to operate an MMTC as a result of the Department’s failure to
follow their constitutional duties—was unavailable based on public
policy concerns expressed by the court in Florida Department of
Health v. Florigrown, 2019 WL 2943329 *1 (Fla. 1st DCA 2019).
We, therefore, affirm.

The Medical Marijuana Amendment was approved by Florida
voters in 2016, and it went into effect on January 3, 2017. The
Amendment is codified at article X, section 29 of the Florida Constitu-
tion. The Amendment defines a Medical Marijuana Treatment Center
as follows:

“Medical Marijuana Treatment Center” (MMTC) means an entity
that acquires, cultivates, possesses, processes (including development
of related products such as food, tinctures, aerosols, oils, or oint-
ments), transfers, transports, sells, distributes, dispenses, or adminis-
ters marijuana, products containing marijuana, related supplies, or
educational materials to qualifying patients or their caregivers and is
registered by the Department.1

Art. X, § 29(b)(5).
The constitutional amendment imposed several duties on the

Department and provided statutory standing for persons to “seek
judicial relief to compel compliance with the Department’s constitu-
tional duties.” Art. X, § 29(e), Fla. Const. The duties of the Depart-
ment in regard to implementing the Medical Marijuana Amendment
are set forth, in pertinent part, in article X, section 29(d)-(d)(3):

—Issue reasonable regulations necessary for the implementation
and enforcement of the Amendment to ensure the availability and safe
use of medical marijuana by qualifying patients in a timely fashion.
See Art. X, § 29(d), Fla. Const.

—Promulgate regulations “no later than six (6) months after the
effective date” of the Amendment, to include “procedures for the
registration of MMTCs that include procedures for the issuance,
renewal, suspension and revocation of registration . . . .” Art. X, §
29(d)(1) - (d)(1)c., Fla. Const.

—Begin issuing qualifying patient and caregiver identification
cards and registering MMTCs no later than nine (9) months after the
effective date of this section. See Art. X, § 29(d)(2), Fla. Const.

In June 2017, the Legislature passed a bill setting forth a statutory
framework for the registration of MMTCs by amending section
381.986, Florida Statutes. The amended statute, among other things,
required the Department

—To convert the existing licenses of low-THC and medical
cannabis dispensing organizations into MMTC licenses. §
381.986(8)(a)1., Fla. Stat.

—To provide for a limited number of additional MMTC licenses
under specified conditions set out in the statute. § 381.986(8)(a)1.-4.,
Fla. Stat.

—To require a licensed medical marijuana treatment center to
cultivate, process, transport, and dispense marijuana for medical use.
§ 381.986(8)(e), Fla. Stat.

CONSTITUTIONAL CHALLENGE TO SECTION 381.986(8)
THE FLORIGROWN CASE

In December 2017, Florigrown, LLC, a medical marijuana
provider whose application to register as an MMTC under the
Constitutional Amendment was denied by the Department, filed suit
in the Second Judicial Circuit seeking a declaration that portions of
section 381.986(8) were unconstitutional. The circuit court granted
Florigrown’s motion for a temporary injunction and ruled that the
implementing statute was unconstitutional. The order granting the
temporary injunction also directed the Department to begin register-
ing MMTCs in accordance with the plain language of the Amend-
ment. Id.  The Department appealed the circuit court’s order.

On appeal, this Court upheld the circuit court’s injunction “to the
extent it requires the Department to consider Florigrown’s request for
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licensure without applying the portions of the statutory scheme which
this opinion identifies as being unconstitutional.” See Fla. Dep’t of
Health v. Florigrown, LLC, 2019 WL 2943329 *1 (Fla. 1st DCA
2019). The ultimate conclusion of this court, however, was that due to
public interest concerns the portion of the injunction which “allow(s)
the Department a reasonable period of time to exercise its duties under
the constitutional amendment” should be upheld. Florigrown, LLC at
*5. The Florida Supreme Court has accepted jurisdiction to review
this case and our decision has been stayed pending supreme court
review.

THE INSTANT CASES: MEDPURE AND GREEN POINT
On October 19, 2018, relying on the circuit court’s ruling in

Florigrown (No. 2017 CA 002549), which directed the Department
to begin registering MMTCs in accordance with the plain language of
the Amendment, MedPure and Green Point Research submitted letters
to the Department purporting to be registration applications to operate
MMTCs pursuant to the language of the Amendment.2 These letters
were filed in spite of a Department rule stating that applications would
be received at a later date published by the Department. See Fla. Adm.
Code R. 64ER17-2 (9/19/2017).3

On March 26, 2019, the Department informed the appellants that
the Office of Medical Marijuana Use was not accepting applications
for MMTC registration, and it advised that the Department “will
publish in the Florida Administrative Register the date upon which it
will begin accepting applications.”

On May 24, 2019, MedPure filed a petition with the Department
for formal administrative proceedings to challenge the “rejection of
the registration application” for an MMTC license. On April 15, 2019,
Green Point filed an identical petition. The petitions argued, among
other things, that the petitioners were “entitled to a default license
under section 120.60(1) because the Agency allowed more than thirty
(30) days to elapse without requesting any additional information
from [the petitioner], and also allowed more than ninety (90) days to
elapse without approving or denying [petitioner’s] MMTC registra-
tion application.” The petitions sought “prompt issuance of a license
to operate as an MMTC in the state of Florida, by default under
section 120.60(1), Florida Statutes, or otherwise.”

On June 28, 2019, the Department dismissed the appellants’
petitions with prejudice, finding that the October 19, 2018, letter
submitted by the appellants did not operate as an application under
chapter 120, and as such, sections 120.60 and 120.52, Florida Statutes,
did not apply; that default licensure was not applicable in this case
because section 381.986(8) is a need-driven procedure with compet-
ing entities vying for a finite number of licenses; and that the appropri-
ate means of compelling compliance with the Amendment was
through judicial review rather than administrative agency action.

ANALYSIS

Default Licensure Under Section120.60(1)4

The appellants argue that they are entitled to be licensed under the
default licensure provision of section 120.60(1), which provides:

An application for a license must be approved or denied within 90
days after receipt of a completed application unless a shorter period of
time for agency action is provided by law. . . . Any application for a
license which is not approved or denied within the 90-day or shorter
time period . . . is considered approved unless the recommended order
recommends that the agency deny the license.

Thus, under section 120.60(1), where an agency fails to act upon
a license application within 90 days, the application is considered
approved. The relevant conditions precedent under which default
licensure would apply are “receipt of a completed application” and
application approval or denial within 90 days.

The bare bones letter filed by appellants did not act as a completed

application that triggered the Department’s responsibilities under
section 120.60, Florida Statutes, under the circumstances of this case.
These circumstances include: 1) the Department’s rule that put parties
on notice that applications were not being accepted at that time; 2) the
letters were not filed on an application form prepared by the Depart-
ment; 3) the bare bones filing did not demonstrate compliance with the
minimum licensure requirements; and 4) allowing the appellants to
file for licenses during an undesignated period for filing would
contravene the competitive structure for licensing contemplated in
section 381.968, Florida Statutes (2019).

Incomplete and Unauthorized Application
On October 19, 2018, the date the appellants filed their letters to

register as MMTCs, an Emergency Rule of the Department was
already in place providing the application requirements and process
necessary to apply and be approved for registration as an MMTC. See
Fla. Admin. Code R. 64ER17-2 (9/19/2017). The Emergency Rule
specifically provides that the Department would publish notice to the
public of when it would begin accepting applications, along with the
deadline to submit applications for registration as an MMTC.
Appellants apparently intended for their letters to be considered
applications for licensure even though they made no reference to the
Department’s Emergency Rule or to the application process required
by the agency. Further, appellants’ intent is immaterial in light of the
Department’s rule that they were not accepting applications.5

In Dixie Lodge Assisted Living Facility v. Agency for Health Care
Administration, 273 So. 3d 272, 274 (Fla. 1st DCA 2019), this court
found that while the deemer provision was implicated because the
agency had not timely denied the license, the applicant was not
entitled to default licensure because it failed to meet the minimum
licensure requirements of the agency. Here, the appellants’ letter
merely states that they “will meet” all the requirements, without
offering any actual documentation showing its ability to do so. Merely
stating that an applicant will meet various requirements, including
security, safety, and record keeping, without specifically identifying
how the applicant will operate to meet the requirements does not meet
the minimum requirement of a license application. Similarly, the
deemer provision cannot apply because the appellants failed to meet
the minimum licensure requirements of the agency and were on notice
as a result of a departmental rule that applications were not being
accepted.

These specific facts of this case distinguish it from other cases in
which courts have found that the deemer provision does apply. In
addition, as more fully discussed later in this opinion, this court has
previously concluded that public policy concerns require that the
Department be given a reasonable period of time to comply with their
constitutional duties once the statute’s constitutionality has ultimately
been determined. Fla. Dep’t of Health v. Florigrown, 2019 WL
2943329 (Fla. 1st DCA 2019).

Competitive Process
Finally, section 381.986(8)(a), Florida Statutes, provides that

MMTC licenses will only be issued based upon need.6 The Depart-
ment argues that if this court were to find that the deemer provision
applies to need-based licenses, it would contravene the doctrine
announced by the Supreme Court in Ashbacker Radio Corp. v. F.C.C.,
326 U.S. 327, 330 (1945), holding that an agency generally may not
license one party without considering the applications of others for the
same license. This principle “constitutes a fundamental doctrine of
fair play which administrative agencies must diligently respect and
courts must be ever alert to enforce.” Bio-Med. Applications of
Clearwater, Inc. v. Dep’t of Health & Rehab. Servs., 370 So. 2d 19, 23
(Fla. 2d DCA 1979) (finding that the Ashbacker doctrine commands
the agency to “conduct a comparative hearing at which the competing



Headnotes and indexes are copyrighted and may not be duplicated by photocopying, printing,
or other means without the express permission of the publishers. 1-800-351-0917

DISTRICT COURTS OF APPEAL 45 Fla. L. Weekly D927

applications are considered simultaneously”).
Here, providing an MMTC license to the appellants pursuant to the

deemer provision would automatically exclude other applicants from
consideration. See Bio-Medical Applications of Clearwater, Inc., 370
So. 2d at 23. This would violate the principles of administrative
fairness that Ashbacker represents, and it could pose a threat to public
health and safety, as the best applicants for MMTC licensure may not
be properly considered in the process. An MMTC license cannot be
obtained by default under section 120.60(1) because that statute
requires a limited number of MMTC licenses based on need under
section 381.986(8)(a).

Thus, as a matter of law, the filings of appellants were insufficient
to require the Department to grant an administrative hearing on the
“deemer provisions,” contained in section 120.60, Florida Statutes.

Constitutional Claims
Judicial Review vs. Agency Action

Appellants also claim they were entitled to an administrative
hearing on their claims that the Department was not following its
constitutional duties under article X, section 29 of the Florida
Constitution. They are not entitled to the remedy of issuance of a
license pursuant to their constitutional claim through the administra-
tive process for several reasons.

First, the language of the constitution itself provides that such relief
must be sought through judicial review. Article X, section 29(d)(3),
specifically provides:

If the Department does not issue regulations, or if the Department
does not begin issuing identification cards and registering MMTCs
within the time limits set in this section, any Florida citizen shall have
standing to seek judicial relief to compel compliance with the Depart-
ment’s constitutional duties.

(Emphasis added.)
Appellants’ assertion is that the constitutional duty being violated

is failure to timely comply with the registering requirements for
MMTCs. However, the language of the Amendment contemplates
judicial enforcement. In addition, if constitutional non-compliance is
determined to have occurred, there is no indication that the appropri-
ate remedy is the entitlement to immediate licensure or even an
immediate entry into the administrative process. As we specifically
stated in Florigrown, where we found a constitutional violation had
occurred,

While it is in the public interest for the Department to promulgate[ ]
rules that do not thwart the purpose of the amendment, it is also clear
that the public interest would not be served by requiring the Depart-
ment to register MMTCs pursuant to a preliminary injunction without
applying other regulations to uphold the safety of the public.

Id. at *5. We, thus, determined the appropriate remedy was to give the
Department a reasonable period of time to comply with its constitu-
tional duties.7 There is no present requirement for the Department to
immediately open up the administrative permitting process.

We, therefore, AFFIRM. (BILBREY and M.K. THOMAS, JJ.,
concur.)
))))))))))))))))))

1The “Department” is defined in article X, section 29(b)(2) as “the Department of
Health.”

2The applications of both appellants include the article X, section 29 definition of
an MMTC: “to acquire, cultivate possesses, process . . ., transfer, transport sell,
distribute, dispense, or administer marijuana, products containing marijuana, related
supplies or education materials, to qualifying patients of their caregivers.”

3In September 2017, and pursuant to chapter 2017-232, section 14(1), Laws of
Florida, the Department issued the Notice of Emergency Rule entitled Application for
Registration of Medical Marijuana Treatment Centers. Fla. Admin. Code R. 64ER17-2
(9/19/2017). The Emergency Rule incorporated Form DH8013-OMMU-08/2017
(“Application for Medical Marijuana Treatment Center Registration” or “Application
Form”) and the requirements for the application for registration of MMTCs. Applicants
are required to include with the application a non-refundable application fee of

$60,830.00, written documentation from the Department of State or the Department of
Revenue showing that the applicant had been registered to do business in Florida for
the prior five consecutive years and that the applicant possessed a valid certificate of
registration from the Department of Agriculture and Consumer Services, and a list of
the owners, officers, board members, and managers. Id. (1)(a), (b), (c). Pursuant to the
Rule, if an applicant fails to provide any of these requirements, the application will be
denied. Id. at (3). Additionally, in November 2017, pursuant to article X, section 29(d)
of the Florida 9 Constitution, the Department published Constitutional Regulation 2-
1.01 “Application for Registration of Medical Marijuana Treatment Centers.” The
Constitutional Regulation also incorporated the Application Form by reference. Both
the Emergency Rule and the Constitutional Regulation state: (4) The department shall
publish in the Florida Administrative Register and on its website the date upon which
the department will begin accepting applications and the deadline to receive all
applications.

4This section 120.60(1) provision is referred to in the briefs and this analysis as a
“deemer provision” or as “default licensure.”

5The letter did not include: 1) an accompanying Form DH8013-OMMU-08/2017,
“Application for Medical Marijuana Treatment Center Registration,”; 2) written
documentation from the Department of State or the Department of Revenue showing
that MedPure and Green Point Research were registered to do business in Florida and
had done so for the prior five consecutive years; 3) proof of a valid certificate of
registration from the Department of Agriculture and Consumer Services; or 4) the non-
refundable application fee of $60,830.

6Section 381.986(8)(a)4. provides,
Within 6 months after the registration of 100,000 active qualified patients in the

medical marijuana use registry, the department shall license four additional
medical marijuana treatment centers that meet the requirements of this section.
Thereafter, the department shall license four medical marijuana treatment centers
within 6 months after the registration of each additional 100,000 active qualified
patients in the medical marijuana use registry that meet the requirements of this
section.
7The decision in Florigrown has been stayed and is presently under review by the

Florida Supreme Court. Therefore, this court’s mandate to comply with its constitu-
tional duties has been stayed.

*        *        *

Constitutional law—Criminal law—Victims’ rights—Marsy’s law—
Crime victim’s petition for writ of prohibition claiming trial court
violated victim’s rights under Florida Constitution by failing to provide
her with required notice and conducting, in her absence, proceedings
in the juvenile defendant’s criminal case—Because substance of
petition seeks remedial relief from effects of trial court’s past action,
petition treated as one for writ of certiorari—Trial court did not depart
from essential requirements of Marsy’s Law by striking Notices of
Appearance filed by victim’s attorneys and denying victim’s discovery
motions which demanded specific party status rights and privileges—
As written, Marsy’s Law does not provide procedures to implement
and enforce victim’s rights set forth in the law or remedies for failure
to recognize those rights—Accordingly, even if appellate court were to
determine that trial court departed from clearly established law in
violation of victim’s rights, court does not have authority to craft rules
for implementation of the Law

L. T., Petitioner, v. STATE OF FLORIDA and T.J.T., Respondents. 1st District. Case
No. 1D19-3032. April 17, 2020. Petition for Writ of Prohibition—Original Jurisdiction.
Counsel: Paul M. Hawkes, Tallahassee; and Pamela C. Marsh of Ausley McMullen,
Tallahassee, for Petitioner. Ashley Moody, Attorney General, and Trisha Meggs Pate,
Assistant Attorney General, Tallahassee, for Respondents.

(M.K. THOMAS, J.) L.T., a juvenile crime victim, petitions this Court
for a writ of prohibition claiming the trial court violated her rights
under Article I, section 16, of the Florida Constitution, (Marsy’s Law).
She argues the trial court acted in excess of its jurisdiction by failing
to provide her with required notice and conducting, in her absence,
proceedings in the juvenile defendant’s criminal case. Because the
substance of L.T.’s petition seeks remedial relief from the effects of
the trial court’s past action, as opposed to prospective relief in the
form of cessation of the proceedings, the petition is treated as a writ of
certiorari and is, hereby, denied. See Fla. R. App. P. 9.040(c).

Facts
L.T., a minor child, reported being the victim of molestation by the

juvenile defendant, T.J.T. Subsequently, a warrant was issued for
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T.J.T.’s arrest and confinement in secure detention pending a full
detention hearing. An investigator from the Sheriff’s Office notified
the victim’s mother of the impending arrest and later confirmed that
T.J.T. was in custody. At the detention hearing—despite the argument
of the State Attorney’s Office and the Department of Juvenile Justice
(DJJ) that continued secure detention was appropriate—T.J.T. was
released and placed on home detention for twenty-one days. L.T.’s
Mother did not receive notice of the First Appearance and detention
hearing but DJJ notified her of T.J.T.’s release to home detention.1

Thereafter, L.T.’s Mother, acting on L.T.’s behalf, filed a Notice
of Appearance in T.J.T.’s pending criminal case.2 The Notice of
Appearance announced L.T.’s Mother would act as L.T.’s legal
counsel but also directed “that copies of all future pleadings, papers,
and communications be directed to” her. A month later, a Notice of
Appearance was filed by a second attorney appearing on behalf of
L.T., with the same instructions. Subsequently, the attorneys for L.T.,
notified the State and defense counsel, through various motions and
pleadings, of L.T.’s intent to exercise her rights under Marsy’s Law
and her contention that her rights had been violated. L.T. filed a
“Victim’s Motion to Set Aside or Vacate Void Orders or Proceed-
ings,” arguing that the State’s failure to notify her of the juvenile
defendant’s first appearance and detention hearing rendered the
proceeding void as a matter of law and required that the detention
order be vacated and new detention conditions imposed.

Counsel for T.J.T. moved to strike the Notices of Appearance and
other motions filed by L.T.’s attorneys reasoning that, because L.T.
was not a party to the criminal case, she lacked standing to request
such relief. During this time, email exchanges and communications
were ongoing between the State Attorney’s office and L.T.’s attorneys
regarding the status of the criminal case. Subsequently, L.T. filed
motions to strike a notice of deposition, for protective order, and for
sanctions. The motions asserted that T.J.T.’s counsel had not made a
good faith effort to coordinate or communicate with L.T.’s attorneys
before scheduling discovery and requested a protective order
regarding the deposition of L.T.’s Mother because she was not an
eyewitness to the alleged criminal acts. L.T. also argued:

[The trial court] should find that where the victim is a minor child and
the parents/guardians of that minor child are not the accused perpetra-
tor(s), there exists a parent-child privilege and confidentiality, akin to
a spousal privilege, which shields the parent/guardian from being
compelled to testify about communications made by the child in
confidence to his or her parents.

(Emphasis in original.) L.T. moved for sanctions against T.J.T.’s
counsel, claiming he acted in bad faith by moving to strike her
motions and serving L.T.’s Mother with a subpoena for deposition by
process server rather than by electronic means even though the
defendant had indicated he intended to enter a plea. T.J.T.’s counsel
delivered a proposed plea form to the prosecution and sent L.T.’s
attorneys a formal letter providing notification that T.J.T. intended to
enter a no contest plea at the upcoming hearing.

At the motion hearing, the State, T.J.T., and L.T. were present and
represented by counsel. L.T. objected to the State’s release of the
Child Protection Team (CPT) interview video and records without
giving L.T. an opportunity to be heard. She argued that the video was
of L.T. describing the molestation but that L.T. had no opportunity to
be heard or even view the actual contents of the video which failed to
protect confidential and privileged information from being released.
The State responded that under Marsy’s Law the release of discovery
material required by statute, is not an event for which L.T. would be
entitled to notice and to proceed as the victim suggested would require
the court to completely revamp the criminal justice system. The trial
court overruled L.T.’s objection to the release of the CPT video,
finding that even if L.T. had been consulted, the defense had an

absolute right to the material in discovery.
The trial court granted T.J.T.’s motions to strike the Notices of

Appearance3 filed by L.T. and entered an order finding “there is no
express language contained in [Marsy’s Law] that allows the victim
or the victim’s representative to file a Notice of Appearance on behalf
of the victim and become a party to criminal proceedings.”

The trial court then proceeded to conduct the plea colloquy. The
trial court allowed input from the attorneys for L.T. who objected to
T.J.T.’s no contest plea, arguing that it was “necessary if we’re going
to take this from the standpoint that juveniles are different and that this
has to be rehabilitative for [defendant], that he has to acknowledge the
harm that he caused.” Over L.T.’s objection, the trial court accepted
the no contest plea and imposed, nunc pro tunc, additional conditions
on T.J.T.’s detention, including a no contact order. The trial court
scheduled a sentencing hearing and ordered DJJ to consult with L.T.’s
attorneys regarding preparation of the predisposition report. The trial
court also ordered the State to allow L.T.’s attorneys to “review the
file and discoverable material that was turned over to the defense” and
to have access to the Presentence Investigation Report. L.T. then filed
a writ of prohibition with this Court, claiming her rights under
Marsy’s Law were violated.

Marsy’s Law
Following passage of Amendment 6 in November 2018, Marsy’s

Law became part of the Florida Constitution, creating a Bill of Rights
for crime victims and their families. See Art. I, § 16(b), Fla. Const.
Marsy’s Law is recognized and enforced “throughout the criminal and
juvenile justice systems for crime victims, and [ensures] that crime
victims’ rights are respected and protected by law in a manner no less
vigorous than protections afforded to criminal defendants and juvenile
delinquents[.]” Id.

Marsy’s Law requires that the following rights be given to every
victim beginning at the time of his or her victimization:

(1) The right to due process and to be treated with fairness and
respect for the victim’s dignity.

(2) The right to be free from intimidation, harassment, and abuse.
(3) The right, within the judicial process, to be reasonably pro-

tected from the accused and any person acting on behalf of the
accused . . . .

(4) The right to have the safety and welfare of the victim and the
victim’s family considered when setting bail, including setting pretrial
release conditions that protect the safety and welfare of the victim and
the victim’s family.

(5) The right to prevent the disclosure of information or records
that could be used to locate or harass the victim or the victim’s family,
or which could disclose confidential or privileged information of the
victim.

Art. I, § 16(b)(1)-(5), Fla. Const.
In addition, victims may elect to exercise the following rights,

which are available upon request:
a. The right to reasonable, accurate, and timely notice of, and to be

present at, all public proceedings involving the criminal conduct,
including, but not limited to, trial, plea, sentencing, or adjudication,
even if the victim will be a witness at the proceeding, notwithstanding
any rule to the contrary. A victim shall also be provided reasonable,
accurate, and timely notice of any release or escape of the defendant
or delinquent, and any proceeding during which a right of the victim
is implicated.

b. The right to be heard in any public proceeding involving pretrial
or other release from any form of legal constraint, plea, sentencing,
adjudication, or parole, and any proceeding during which a right of the
victim is implicated.

c. The right to confer with the prosecuting attorney concerning any
plea agreements, participation in pretrial diversion programs, release,
restitution, sentencing, or any other disposition of the case.
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d. The right to provide information regarding the impact of the
offender’s conduct on the victim and the victim’s family to the
individual responsible for conducting any presentence investigation
or compiling any presentence investigation report, and to have any
such information considered in any sentencing recommendations
submitted to the court.

e. The right to receive a copy of any presentence report, and any
other report or record relevant to the exercise of a victim’s right,
except for such portions made confidential or exempt by law.

f. The right to be informed of the conviction, sentence, adjudica-
tion, place and time of incarceration, or other disposition of the
convicted offender, any scheduled release date of the offender, and the
release of or the escape of the offender from custody.

g. The right to be informed of all postconviction processes and
procedures, to participate in such processes and procedures, to provide
information to the release authority to be considered before any
release decision is made, and to be notified of any release decision
regarding the offender. . . .

h. The right to be informed of clemency and expungement
procedures, to provide information to the governor, the court, any
clemency board, and other authority in these procedures, and to have
that information considered before a clemency or expungement
decision is made; and to be notified of such decision in advance of any
release of the offender.

Art. I, § 16(b)(6)a.-h., Fla. Const.
Constitutional and statutory provisions granting victim’s rights

address a concern that the criminal justice system is overtly defendant-
focused and that victims and their families are being alienated. These
provisions call for a careful balance of the rights of the defendant and
those of the victim and/or the victim’s family without impacting the
basic constitutional foundations of the criminal justice system.

Here, L.T. contends that Marsy’s Law guarantees to victims the
same rights and protections afforded to the juvenile defendant. She
reasons that by striking the Notices of Appearance filed by her
attorneys and failing to enforce her rights in the criminal case, the trial
court acted in excess of its jurisdiction. Furthermore, because she was
not notified of the first appearance and the detention hearing and, thus,
was not present, the prior orders on detention are unlawful. Accord-
ingly, she seeks prohibition until her rights are fully recognized.

Writ of Prohibition
Prohibition is the process by which a superior court stops an

inferior court from acting in excess of its own jurisdiction, or from
usurping jurisdiction from another tribunal over matters not within its
jurisdiction to hear and determine. State ex rel. Turner v. Earle, 295
So. 2d 609, 611 (Fla. 1974). Prohibition may not be used to remove
from a lower court the power to hear and determine the question of its
own jurisdiction or to challenge a lower court’s jurisdiction where its
existence depends on controverted facts within the inferior court’s
jurisdiction to determine. Mandico v. Taos Const., Inc., 605 So. 2d
850, 854 (Fla. 1992). Prohibition is not a corrective writ and cannot be
used to reverse an order already entered. See English v. McCrary, 348
So. 2d 293, 297 (Fla. 1977). It is an extraordinary writ, applicable only
in emergency circumstances. Mandico, 605 So. 2d at 854; English,
348 So. 2d at 296. Because of the extraordinary nature of the writ, it
should be employed with “great caution,” and only where other legal
remedies are inapplicable or inadequate. State ex rel. Turner, 295 So.
2d at 611. In other words, “prohibition will be invoked only in
emergency cases to forestall an impending present injury where
person seeking writ has no other appropriate and adequate legal
remedy.” English, 348 So. 2d at 297.

L.T.’s petition seeks two forms of relief: 1) that the trial court be
prohibited from exercising jurisdiction; and 2) that the trial court be
prevented from taking further action or conducting hearings or
proceedings, including sentencing, until her rights are “fully recog-
nized, including her right to have the attorney of her choice represent

her.” She contends prohibition is appropriate as no other adequate
legal remedy exists.

However, at oral argument L.T. conceded that she is not seeking
prohibition of the remaining sentencing proceedings; instead, she
requests the proceedings continue but in a manner which comports
with her perceived right of participation. She acknowledges the trial
court’s jurisdiction to hear the sentencing proceedings generally and
argues only that the court, in this case, has erred in its exercise of that
jurisdiction. Because the substance of L.T.’s petition targets an alleged
error by the trial court in exercising its jurisdiction and because the
remedy sought is not the prospective prohibition of further proceed-
ings, the petition is improperly brought as a writ of prohibition.

Having concluded that L.T. seeks an improper remedy, we must
now determine whether another remedy exists. See Fla. R. App. P.
9.040(c). L.T. argues the trial court erred in striking the Notices of
Appearance filed by her attorneys, and that the case may only proceed
once that error is rectified. In short, L.T. requests that we quash the
trial court’s order striking the Notices of Appearance. Because the
substance of the petition seeks remedial relief from the effects of the
trial court’s past action, as opposed to prospective relief in the form of
cessation of the proceedings, we treat the petition as one for writ of
certiorari. See Fla. R. App. P. 9.040(c); Byrd v. S. Prestressed
Concrete, Inc., 928 So. 2d 455, 457 (Fla. 1st DCA 2006).

Writ of Certiorari
For a petition for writ of certiorari to be granted, L.T. must show:

1) the trial court departed from the essential requirements of law; 2)
resulting in a material injury that will affect the remainder of the
proceeding; 3) which cannot be corrected by any other means. See
Reeves v. Fleetwood Homes of Fla., Inc., 889 So. 2d 812, 822 (Fla.
2004); Lender Processing Servs., Inc. v. Arch Ins. Co., 183 So. 3d
1052, 1058 (Fla. 1st DCA 2015).

L.T. argues the trial court departed from the essential requirements
of Marsy’s Law by striking the Notices of Appearance and denying
her discovery motions, which she believes are paramount to her
participation and the enforcement of her rights as a victim. However,
L.T.’s petition is less than clear regarding the specific provisions of
Marsy’s Law she claims the trial court has violated, and the only
written order addressed by the petition strikes the Notices of Appear-
ance filed by her attorneys.

The State argued below, and the trial court agreed, that the specific
Notices of Appearance and subsequent pleadings filed by L.T.’s
attorneys demand recognition of L.T. as a party of record to the
criminal case. This is further supported by L.T.’s petition which
declares that the striking of the Notices of Appearance forecloses any
participation by L.T. in the criminal case. Thus, the distinction
between standing and party status is necessary.

“Any litigant must demonstrate that he or she has standing to
invoke the power of the court to determine the merits of an issue.”
Vaughan v. First Union Nat’l Bank of Fla., 740 So. 2d 1216, 1217
(Fla. 2d DCA 1999). Standing requires only a “legally cognizable
interest,” which would be affected by the outcome of the litigation.
Weiss v. Johansen, 898 So. 2d 1009, 1011 (Fla. 4th DCA 2005). L.T.
submits, and we agree, that Marsy’s Law clearly sets forth a crime
victim’s “legally cognizable interest,” as follows:

The victim, the retained attorney of the victim, a lawful representative
of the victim, or the office of the state attorney upon request of the
victim, may assert and seek enforcement of the rights enumerated in
this section and any other right afforded to a victim by law in any trial
or appellate court, or before any other authority with jurisdiction over
the case, as a matter of right. The court or other authority with
jurisdiction shall act promptly on such a request, affording a remedy
by due course of law for the violation of any right. The reasons for any
decision regarding the disposition of a victim’s right shall be clearly
stated on the record.
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Art. I, § 16(c), Fla. Const.
Establishing a victim’s legally cognizable interest in a criminal

proceeding does not also automatically entitle a victim to party of
record status. Nonparties are routinely granted standing in a criminal
setting for the limited purpose of asserting and protecting specific
rights. See Wanner v. State, 746 So. 2d 478, 479 (Fla. 2d DCA 1999)
(Suntrust bank granted standing, as a victim of grand theft, for
restitution in a criminal proceeding); Miami Herald Pub. Co. v. Lewis,
426 So. 2d 1, 4 (Fla. 1982) (holding that news media, even though not
party to litigation, has standing to question validity of order restricting
publicity because its ability to gather news is directly impaired or
curtailed). While standing and party status are not synonymous terms,
the inherent differences do not necessarily equate to inequity regard-
ing participation in legal proceedings.

L.T. argues that the trial court’s act of striking her Notices of
Appearance prohibits her participation in the criminal proceeding and
forecloses any available remedy for recognition and enforcement of
her rights as a victim. However, transcripts of the proceedings readily
dispel this contention. Despite the striking of the Notices of Appear-
ance, L.T. was afforded the right to meaningful participation in the
criminal proceeding.

Here, the Notices of Appearance filed by L.T.’s attorneys are not
the generic notices announcing legal representation of a party. The
Notices go many steps further by demanding in the juvenile defen-
dant’s criminal case “that copies of all future pleadings, papers, and
communications be directed to” them. Likewise, L.T.’s filing of a
motion for protective order and for sanctions requested penalties
against T.J.T.’s attorney because he “did not serve on undersigned
counsel or co-counsel for the Victim . . . a Notice of Plea.” L.T. further
asserted in motions that T.J.T.’s counsel “refuses to serve any
documents upon the undersigned through the Courts e-service portal
or by email.” This language tracks the filing and service rules
governing parties in a criminal case. See Fla. R. Crim. Pro. 3.030(a);
Fla. R. Jud. Admin. 2.516. The language and demands of the Notices
and motions filed by L.T. improperly presumed that she was to be
regarded as a party of record in the criminal case. After all, the
appearance of a lawyer on behalf of an individual or entity may not
presuppose party status. Florida Rule of Judicial Administration
2.505(e)(1) details that an attorney may appear in a proceeding, “by
serving and filing, on behalf of a party, the party’s first pleading or
paper in the proceeding.” (emphasis added). The plain language of
Rule 2.505 (e)(1) requires party status as a precondition to the filing
of a Notice of Appearance.4

Addressing a similar issue, this Court construed the prior version
of Article I, section 16(b), of the Florida Constitution and found that
the victim’s rights provided for did not “permit victims or their
families to actively participate in the conduct of the trial by sitting at
counsel table or being introduced to the jury.” Hall v. State, 579 So. 2d
329, 331 (Fla. 1st DCA 1991). Similarly, the Fourth District in Barnett
v. Antonacci, 122 So. 3d 400, 404-06 (Fla. 4th DCA 2013), “harmo-
nized” a victim’s right to notice and participation under section 16
with the separation of powers provision of the Florida Constitution, by
concluding that a prosecutor’s decision to file charges or to discon-
tinue prosecution is not a “stage” of a criminal proceeding within the
meaning of section 16. See Art. II, § 3, Fla. Const. (separation of
powers provision). Rather, the Fourth District determined that section
16 contemplates in-court hearings before a judge as the forum for
exercising the rights provided in that section, which include a right to
be “informed” of, to be “present,” and to be “heard” at court hearings
pertaining to a criminal case. Barnett, 122 So. 3d at 405-06. The trial
court’s denial of the victim’s writ of mandamus was affirmed as the
victim failed to show that the State Attorney violated a “clear legal

right.” Id. at 406.
Here, L.T. received notice and was informed of her right to be

present at all hearings, aside from the early events of the First
Appearance and initial detention hearing. Marsy’s Law provides that
the victim’s rights to notice of first appearance are “satisfied by a
reasonable attempt by the appropriate agency to notify the victim and
convey the victim’s views to the court.” Art. I, § 16(b)(7), Fla. Const.
The arresting agency notified L.T.’s Mother of the defendant’s arrest
and later the details of the detention hearing. Although L.T. was not
informed of the First Appearance and first detention hearing, both the
prosecutor and DJJ were present at the hearing and, consistent with
L.T.’s wishes, requested that the trial court order secured detention at
first appearance.

As to the motions filed by L.T., the first motion sought to set aside
and vacate the order on home detention and the order releasing the
CPT video to the defense. The second motion sought to strike the
notice of depositions, requested a protective order to prevent the court
from taking depositions, and requested sanctions for the defense. If
L.T. is seeking review of the denial of these motions, then prohibition
is not the correct remedy because prohibition is preventative, not
corrective. Furthermore, these motions involved pre-adjudicatory
issues which are now moot due to the defendant’s no contest plea
which was accepted by the trial court.

Marsy’s Law does provide that the victim has “[t]he right to
receive a copy of any presentence report, and any other report or
record relevant to the exercise of a victim’s right, except for such
portions made confidential or exempt by law.” Art. I, § 16(b)(6)e., Fla.
Const. (emphasis added). However, juvenile records are confidential
by law. See § 985.04(1)(a), Fla. Stat. Thus, Marsy’s Law did not
entitle the victim to confidential documents in the juvenile case
especially without specific authorization from the trial court. There-
fore, the trial court did not depart from the essential requirements of
law by striking L.T.’s Notices of Appearance which requested
unrestricted access to the docket in the juvenile defendant’s criminal
case.

In summary, the trial court recognized L.T.’s rights as a victim,
allowed meaningful participation by her chosen attorneys and granted
multiple requests by L.T., including access to file materials and
imposition of more stringent conditions on J.T.’s detention. Further-
more, despite striking the Notices of Appearance, the trial court
established provisions for the participation of L.T.’s attorneys in the
upcoming sentencing procedures and preparation of the pre-sentenc-
ing report. Finding no explicit language in “Marsy’s Law” which
grants to a victim the specific right to party status and all related
privileges, we find no clear violation of established law. This opinion
should not be misconstrued as declaring that Marsy’s Law does not
support a victim’s filing of some form of notice of election to exercise
rights or of legal representation in a criminal proceeding. We conclude
only that under these facts, the trial court’s order striking L.T.’s
Notices of Appearance and denying the discovery motions which
demanded specific party status rights and privileges, did not depart
from clearly established principles of law.

To accept L.T.’s arguments requires this Court to interpret Marsy’s
Law as fundamentally altering the criminal proceedings by implica-
tion. Such an application is a vast departure from the traditional
common law approach to criminal justice and without explicit text
directing such a departure, we decline to do so. Here, the trial court
carefully conducted the proceedings to achieve a balance between
L.T.’s right to meaningful participation in the criminal proceeding and
the juvenile defendant’s right to a fair trial.

As written, Marsy’s Law does not provide procedures to imple-
ment and enforce the victim’s rights set forth in the law or remedies
for failure to recognize those rights. The provisions of Marsy’s Law
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which grant to victims the rights to notice of proceedings, to be
present, to be heard, to confer with the prosecuting attorney, among
others, are directory in their application and effect. As recognized in
other jurisdictions, Marsy’s Law does not provide procedures and
guidelines as to how its purpose is to be achieved. See People v.
Superior Court (Thompson), 154 Cal. App. 3d 319, 321-22 (Cal. Ct.
App. 1984). Even if we determined that the trial court departed from
clearly established law in violation of L.T.’s victim rights, this Court
does not have the authority to craft rules for implementation of
Marsy’s Law—a task of the Legislature and rulemaking agencies.

Conclusion
Because L.T. has failed to show a departure from the essential

requirements of law, we need not address the additional factors
required of a petition for writ of certiorari. For the foregoing reasons
and under the specific facts presented, L.T.’s petition, which we treat
as one for writ of certiorari, is DENIED. (LEWIS and WINOKUR, JJ.,
concur.)
))))))))))))))))))

1L.T.’s Mother and the State were in contact after the detention hearing, and the
Mother was provided details. A Victim Notification Letter was sent to L.T.’s Mother
advising of victim rights, offering a victim’s advocate, and providing the advocate’s
contact information. A Victim Impact Statement was attached to the letter which L.T.’s
Mother completed and returned.

2L.T.’s Mother is an attorney licensed in Florida.
3The State joined T.J.T.’s motion to strike the Notices of Appearance filed by L.T.

The State expressed concern that becoming a noticed party to the case gave L.T.
unfettered access to potentially confidential case materials and that L.T., as a victim,
did not have party of record status in the criminal proceeding.

4Rules of Judicial Administration apply to criminal proceedings. See Merck v.
State, 216 So. 3d 1285 (Fla. 2017); Suggs v. State, 152 So. 3d 471 (Fla. 2014).

*        *        *

Torts—Sovereign immunity—Agents—Trial court did not err by
denying defendant contractor’s motion for summary judgment
alleging that defendant was entitled to sovereign immunity as city’s
agent—Court rejects argument that it should apply the definition of
agent found in Public Records Act to determine whether defendant is
an agent for the purposes of sovereign immunity—Whether defendant
is an agent of the city is an unresolved issue of material fact where the
parties’ contract contains provisions that support principle that
defendant was an agent of the city, and provisions which undermine
that principle

OPERATIONS MANAGEMENT INTERNATIONAL, INC., Appellant, v.
KIMBERLY JOHNSON and CITY OF LIVE OAK, a Florida municipality, Appellees.
1st District. Case No. 1D19-3393. April 21, 2020. On appeal from the Circuit Court for
Suwannee County. David W. Fina, Judge. Counsel: Daniel J. Santaniello, Daniel S.
Weigner, Dale J. Paleschic, Tabitha G. Jackson, and Alec G. Mason of Luks,
Santaniello, Petrillo & Cohen, Fort Lauderdale, for Appellant. Patrick V. Douglas of
Douglas & Carter, Lake City; and Zackery A. Scharlepp of Coppins Monroe, P.A.,
Tallahassee, for Appellees.

(PER CURIAM.) This appeal involves competing motions for
summary judgment. In Operations Management International, Inc.’s
(OMI) motion for summary judgment, OMI contended that it was
entitled to sovereign immunity under section 768.28, Florida Statutes
(2016-2018), because it was an agent of the City of Live Oak (the
City). In Ms. Johnson’s motion for summary judgment, she insisted
that OMI was not entitled to sovereign immunity because it was not an
agent of the City and there was no factual dispute about that issue. The
trial court denied OMI’s motion for summary judgment and granted
Ms. Johnson’s. OMI appealed both orders.

When OMI moved for summary judgment, it argued that it was an
agent of the City under two theories. First, it argued that it was clearly
an agent of the City because it was performing an essential govern-
ment function. Second, it argued that OMI was entitled to sovereign
immunity because the City retained control under its contract with
OMI. We address each argument below.

First, OMI argues that this Court should apply, and the trial court
should have applied, an “essential government functions test” to
determine whether OMI was an agent of the City. OMI argues that the
Court should apply the definition of “agent” found in the Public
Records Act under section 119.011(2), Florida Statutes (2018), and
the case law applying that definition. The trial court rejected OMI’s
proposed “essential government functions test” and denied OMI’s
motion for summary judgment. Because the criteria for determining
whether a contractor is subject to the Public Records Act has a
different purpose than those used to determine whether a contractor is
acting on behalf of a governmental agency, we decline OMI’s
invitation to expand the definition of “agent” for the purposes of
sovereign immunity.  Accordingly, we affirm the trial court’s
decision.

OMI’s second theory for being entitled to summary judgment was
it was an agent of the City because the City retained control over OMI
in the parties’ contract. This Court recently reaffirmed its position that
under agency theory, it is the right of control rather than the relation-
ship between the parties that determines whether an agency relation-
ship exists. Blue v. Weinert, 284 So. 3d 1176, 1177-78 (Fla. 1st DCA
2019) (citing Nazworth v. Swire Fla., Inc., 486 So. 2d 637, 638 (Fla.
1st DCA 1986)). Even though the contract terms control the relation-
ship between OMI and the City, as in Blue, there are provisions in the
contract that support the principle that OMI was an agent of the City,
and there are provisions in the contract that undermine that principle.
Blue, 284 So. 3d at 1177. Because there are conflicting provisions in
the contract, there is a doubt about whether OMI is in fact an agent of
the City. If OMI is an agent of the City, it is entitled to sovereign
immunity, and the inverse is also true. Thus, whether OMI is an agent
of the City is a material fact in this case. Since there is an unresolved
issue of material fact, the trial court would have erred if it would have
granted OMI’s motion for summary judgment. See Moore v. Morris,
475 So. 2d 666, 668 (Fla. 1985) (holding that conflicting evidence
raises an issue of material fact, the issue has to be submitted to the
jury, and summary judgment should not be granted). Therefore, we
agree with the trial court that OMI was not entitled to summary
judgment.

Finally, we turn to the trial court’s order granting Ms. Johnson’s
motion for summary judgment. Ms. Johnson moved for summary
judgment on the principle that OMI was not an agent of the City and
that there were no genuine issues of material fact. As shown above,
there was a genuine issue of material fact. Therefore, the trial court
erred when it granted Ms. Johnson’s motion for summary judgment.

AFFIRMED in part, REVERSED in part, and REMANDED.
(ROBERTS, ROWE, and BILBREY, JJ., concur.)

*        *        *

Criminal law—Prison releasee reoffender—Sentencing—Mandatory
minimum—No error in denying motion to correct illegal sentence
alleging that 15-year mandatory minimum term on robbery count was
illegal because it was not orally pronounced—Transcript clearly shows
that trial court intended to orally impose 15-year term as both the
primary sentence and as the mandatory minimum due to defendant’s
status as a PRR—Pro se filings—Based on defendant’s history of filing
frivolous post conviction motions and petitions, defendant ordered to
show cause why he should not be barred from further pro se filings

DEONSEY LONTE JOHNSON, Appellant, v. STATE OF FLORIDA, Appellee. 1st
District. Case No. 1D19-2792. April 21, 2020. On appeal from the Circuit Court for
Escambia County. Lacey Powell Clark, Judge. Counsel: Deonsey Lonte Johnson, pro
se, Appellant. Ashley Moody, Attorney General, and Thomas H. Duffy, Assistant
Attorney General, Tallahassee, for Appellee.

(B.L. THOMAS, J.) Appellant challenges the lower court’s denial of
his motion to correct illegal sentence. We affirm.
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After a jury trial, Appellant was convicted of burglary of a dwelling
while armed, armed robbery with a firearm, and simple robbery. The
trial court sentenced Appellant, as a prison releasee reoffender, to life
in prison, with a mandatory minimum of life, on the burglary and
armed robbery counts, and to 15 years in prison, with a 15-year
mandatory minimum term, on the simple robbery count. This Court
affirmed Appellant’s judgment and sentence and issued a mandate in
2008.

On March 28, 2018, Appellant filed the instant motion pursuant to
Florida Rule of Criminal Procedure 3.800(a). Appellant argued that
the mandatory minimum term imposed on count 3 was illegal because
it was not orally announced. The lower court denied the motion,
finding that the sentencing transcript clearly showed that the trial court
orally announced a sentence of 15 years, which was both the mini-
mum and maximum under the Prison Releasee Reoffender statute.

On appeal, Appellant again argues that the mandatory minimum
term on count 3 is illegal because it was not orally announced and that
the court could not later impose the term outside of the presence of
Appellant and his counsel.

We affirm because the record refutes Appellant’s claim. Florida
courts have held that, where the oral pronouncement is ambiguous but
the record clearly shows the trial court’s intent, the proper sentence is
what the judge intended it to be. See Henry v. State, 930 So. 2d 716,
718 (Fla. 1st DCA 2006) (“However, even if we were to find the oral
pronouncement ambiguous, the trial judge’s intent controls.”); State
v. Harris, 129 So. 3d 1166, 1168 (Fla. 3d DCA 2014) (“Florida law is
clear that when the trial judge’s oral pronouncement of a sentence is
ambiguous, but the judge’s intention is discernible from the record,
the proper sentence is what the judge intended the sentence to be.”
(citing Jackson v. State, 615 So. 2d 850, 851 (Fla. 2d DCA 1993)).
The sentencing transcript shows that Appellant qualified and was
being sentenced as a prison releasee reoffender. Appellant’s trial
counsel stated that the court’s hands were tied because of Appellant’s
status. The court also noted that it was required to impose the 15-year
term. Further, in discussing another issue, the court later stated that
count 3 was a prison releasee reoffender sentence. Thus, the transcript
clearly shows that the court intended to orally impose the 15-year term
as both the primary sentence and as the mandatory minimum term due
to Appellant’s status as a prison releasee reoffender. Accordingly,
Appellant’s sentence is legal, and the lower court properly denied the
motion.

This Court’s records reflect that, in addition to this case, Appellant
has filed at least seven prior postconviction petitions and appeals in
this Court related to Escambia County Circuit Court case number
2005-CF-5751B: 1D10-1463, 1D10-4480, 1D10-3603, 1D12-3648,
1D14-0029, 1D14-5715, 1D16-4179. These cases reveal a history of
filing frivolous postconviction motions and petitions. Appellant has
not obtained relief in any of these cases, and his current appeal is
frivolous.

The courts have a responsibility to ensure every citizen’s right of
access to the courts. See Peterson v. State, 817 So. 2d 838, 840 (Fla.
2002); In re McDonald, 489 U.S. 180, 184 (1989) (“Every paper filed
with the Clerk of this Court, no matter how repetitious or frivolous,
requires some portion of the institution’s limited resources. A part of
the Court’s responsibility is to see that these resources are allocated in
a way that promotes the interests of justice.”) Allowing unlimited
frivolous filings burdens the public and the victims who have an
entitlement to finality. See Witt v. State, 387 So. 2d 922, 925 (Fla.
1980) (“An absence of finality casts a cloud of tentativeness over the
criminal justice system, benefiting neither the person convicted nor
society as a whole.”). Because frivolous motions and petitions use
limited judicial resources, placing an unnecessary burden on the
courts and the public, a bar on pro-se filing is sometimes required for

the “protection of the rights of others to have the Court conduct timely
reviews of their legitimate filings.” Pettway v. McNeil, 987 So. 2d 20,
22 (Fla. 2008); see also Peterson, 817 So. 2d at 840 (“This Court has
a responsibility to ensure every citizen’s right of access to the courts
. . . A limitation on [the petitioner’s] ability to file would further the
constitutional right to access for other litigants because it would
permit this Court to devote its finite resources to the consideration of
legitimate claims filed by others.”).

Accordingly, pursuant to State v. Spencer, 751 So. 2d 47 (Fla.
1999), Appellant shall show cause within 20 days of the date of this
opinion why he should not be barred from filing further pro-se filings
in this Court related to the judgment and sentence in Escambia County
Circuit Court case number 2005-CF-5751B.

Appellant is advised that the failure to comply with the terms of this
opinion within the time allowed may result in the imposition of
sanctions without further opportunity to be heard. See Fla. R. App. P.
9.410.

We also direct the Clerk of the Court to provide a certified copy of
this order to the Florida Department of Corrections to be forwarded to
the appropriate institution or facility for disciplinary procedures
pursuant to the rules of the Department as provided in section
944.279, Florida Statutes (2019). We need not give Appellant an
opportunity to respond before imposing sanctions under section
944.279, Florida Statutes (2019). Flowers v. State, 278 So. 3d 899,
902 (Fla. 1st DCA 2019) (“Conversely, a court can refer an inmate to
the DOC for disciplinary proceedings under section 944.279 based on
frivolous court filings without giving him notice or an opportunity to
respond.”).

AFFIRMED. (LEWIS and NORDBY, JJ., concur.)

*        *        *

Criminal law—Armed robbery—Shooting into building—Evidence—
Trial court did not abuse its discretion by overruling defendant’s
objection to testimony by Special Deputy U.S. Marshal describing
purpose of his task force as looking at “large violent offenders”—
Under circumstances, testimony did not lend itself to natural inference
that defendant had a history of, or propensity for, violence beyond the
charged offense—Even if trial court had erred in overruling defen-
dant’s objection, error would be harmless because there is no reason-
able probability that alleged error contributed to verdict in light of
limited nature of challenged testimony and strong evidence of guilt

GUILLERMO L. CRUZ-CEDENO, Appellant, v. STATE OF FLORIDA, Appellee.
1st District. Case No. 1D19-2170. April 21, 2020. On appeal from the Circuit Court for
Duval County. Lester Bass, Judge. Counsel: Andy Thomas, Public Defender, and
Victor Holder, Assistant Public Defender, Tallahassee, for Appellant. Ashley Moody,
Attorney General, and Damaris E. Reynolds, Assistant Attorney General, Tallahassee,
for Appellee.

(LEWIS, J.) Appellant, Guillermo L. Cruz-Cedeno, appeals his
convictions and sentences for armed robbery and shooting a firearm
at, within, or into a building and raises two issues. For the reasons that
follow, we reject Appellant’s argument that the trial court erred by
overruling his objection to Special Deputy Alaniz’s “violent felons”
testimony and by denying his resultant motion for mistrial. We affirm
as to the second issue without discussion.

BACKGROUND
Appellant was charged with armed robbery and shooting a firearm

at, within, or into a building. At trial, the victim and his friend testified
that they were having a backyard barbecue at their apartment complex
when Appellant walked up to them and told the victim to hand over his
wallet. The victim initially refused to comply with Appellant’s
requests for his wallet, but he acquiesced when Appellant pulled a
pistol and aimed it at him as he demanded it a third time. As Appellant
was walking away with the wallet, he started shooting at the victim



Headnotes and indexes are copyrighted and may not be duplicated by photocopying, printing,
or other means without the express permission of the publishers. 1-800-351-0917

DISTRICT COURTS OF APPEAL 45 Fla. L. Weekly D933

upon seeing he had a cell phone in his hand. The victim hid by a
staircase and heard seven gunshots. When Appellant stopped shooting
and began to run, the victim followed him and saw that a vehicle was
waiting for him in the parking lot. Appellant shot at the victim again
upon noticing him, and then he got into the backseat of the car, which
drove away. The victim called the police and gave a description of the
perpetrator. The victim and his friend both identified Appellant as the
perpetrator in a photograph line-up the following day, as well as in
court.

A neighbor of the victim testified that he heard gunshots and then
a bullet entered his apartment through the front door while he and his
wife were inside. Law enforcement retrieved the bullet from behind
the drywall inside the apartment and also located shell casings in the
direction of the parking lot.

Based on a surveillance video of the apartment complex, the police
identified several witnesses. Two of those witnesses, a husband and
wife, testified that they picked up Appellant and they all went to the
victim’s apartment complex to visit someone. When the couple left
the complex to get something to eat, Appellant stayed behind and later
called to tell them where to park upon their return to pick him up.
When the couple returned, they parked in the back as they had been
told, and while they waited, they heard several gunshots and saw
Appellant running towards their car with a gun in his hand and a man
following behind him. Appellant also had a wallet in his hand and told
them he had shot at a man and stolen his wallet.

Although officers with the Jacksonville Sheriff’s Office quickly
developed Appellant as the suspect, they were unable to find him,
prompting them to seek the assistance of other agencies. Data from the
phone service provider placed Appellant’s phone in Houston, Texas.
The data also showed that Appellant’s cell phone was around the
scene of the crime when it was committed and that his phone was
turned off from the following day until two days later, when it utilized
a cell tower in Houston.

When the State called Special Deputy U.S. Marshal Alaniz to the
stand and asked him about the purpose of his task force, Alaniz
explained:

Speaking about my task force in general we’re tasked with going for—
looking for at large violent offenders. As a matter of fact, our task
force is named the Gulf Coast Violent Offenders Fugitive Task Force,
so anybody who has open warrants we go out and look for them. Most
of them are—if not all them are violent felons—

Defense counsel objected and at sidebar moved for a mistrial,
arguing that Alaniz’s testimony implied that Appellant was a violent
offender and a violent person. The State responded that the witness
was talking about his work in general and made no implications about
this case. The trial court denied Appellant’s objection.

Alaniz testified that one aspect of his duties was to help apprehend
persons who were wanted for violent crimes and were outside of their
jurisdiction. In this case, Alaniz was asked to help apprehend Appel-
lant because he was outside of the jurisdiction of Jacksonville, Florida,
and was potentially in Houston, Texas. Upon reporting to the location
he was given for Appellant and confirming his presence there via
surveillance, Alaniz arrested Appellant.

The jury returned a verdict finding Appellant guilty as charged and
specifically finding that he carried and actually possessed and
discharged a firearm during the commission of the robbery. The trial
court adjudicated Appellant guilty and sentenced him to twenty-five
years of imprisonment with a mandatory minimum term of twenty
years for the firearm on the armed robbery count and to a concurrent
term of fifteen years of imprisonment on the shooting count. This
appeal followed.

ANALYSIS
We review the trial court’s ruling on the admissibility of evidence

for an abuse of discretion, but the court’s discretion is limited by the
evidence code and case law and we review its interpretation of those
authorities de novo. Pitts v. State, 263 So. 3d 834, 837 (Fla. 1st DCA
2019). A motion for mistrial “should only be granted when the error
is so prejudicial as to vitiate the entire trial,” and we review the trial
court’s ruling on the motion for an abuse of discretion. Thomason v.
State, 273 So. 3d 182, 189 (Fla. 1st DCA 2019).

“Relevant evidence is evidence tending to prove or disprove a
material fact,” and “[a]ll relevant evidence is admissible, except as
provided by law.” §§ 90.401-90.402, Fla. Stat. (2018). “Relevant
evidence is inadmissible if its probative value is substantially
outweighed by the danger of unfair prejudice, confusion of issues,
misleading the jury, or needless presentation of cumulative evidence.”
§ 90.403, Fla. Stat. (2018). “[C]ollateral-crime evidence, such as bad
acts not included in the charged offenses, is admissible when relevant
to prove a material fact in issue, but is inadmissible when the evidence
is relevant solely to prove bad character or propensity.” Wright v.
State, 19 So. 3d 277, 291-92 (Fla. 2009); see also § 90.404(1), Fla.
Stat. (2018) (providing that with limited exceptions, “[e]vidence of a
person’s character or a trait of character is inadmissible to prove action
in conformity with it on a particular occasion”); Holmes v. State, 91
So. 3d 859, 862 (Fla. 1st DCA 2012) (“Evidence of other crimes,
wrongs or bad acts is admissible if it is relevant and probative of a
material issue and not used for the purpose of demonstrating bad
character or propensity.”).

In arguing that the trial court erred by overruling his objection and
by denying his motion for mistrial with regard to Alaniz’s testimony,
Appellant relies on Bozeman v. State, 698 So. 2d 629 (Fla. 4th DCA
1997), and Thomas v. State, 701 So. 2d 891 (Fla. 1st DCA 1997).
However, Appellant’s reliance on those cases is misplaced as they are
distinguishable.

In Bozeman, the appellant was convicted of battery on a police
officer and resisting an officer with violence based on an incident at
the jail where he was an inmate. 698 So. 2d at 629. At trial, the victim
referred to the jail unit he managed as a “special management”
division and, over objection, explained that the unit housed the “worse
behaved inmates in the Broward County jail system,” men who were
“maladjusted” and “violent” and were placed there because “they
[had] exhibited the propensity for violent behavior towards other
inmates and staff. They are there for escape risk.” Id. at 629-30.
During closing argument, the State used the victim’s description of the
jail unit to argue that the appellant must have been the aggressor,
contrary to his assertion of self-defense. Id. at 630. The Fourth District
reversed the appellant’s convictions upon finding that the victim’s
testimony was inadmissible because it “was tantamount to the
admission of prior bad acts to prove that Bozeman had acted consis-
tently with that pattern of conduct in striking the officer” and it
constituted evidence of Bozeman’s bad character. Id.

In Thomas, we reversed the appellant’s convictions for attempted
second-degree murder and possession of a weapon by a state prisoner
because the trial court erroneously admitted a prison guard’s testi-
mony that the appellant “was housed in a wing of the prison reserved
for the ‘more violent inmates.’ ” 701 So. 2d at 891-92. We reasoned
that the “natural impact” of the testimony “would have been to imply
that appellant was prone to resort to violence, and that he probably
acted consistently with that propensity with regard to the incident in
question, rather than in self-defense,” and the testimony was irrelevant
to any issue and “seems relatively clearly to have been intended to
bear on appellant’s propensity for violence.” Id. at 892.

As the Florida Supreme Court has noted, “[a] close reading of
Bozeman and Thomas . . . reveals that the information related to the
jury in both cases was critical to the prosecution’s factual theories,
because both of the defendants were accused of attacking someone
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and both asserted at trial that they were only defending themselves”
and “[t]he fact of being housed in a particular section was used to
enhance a predisposition for violence.” Cox v. State, 819 So. 2d 705,
714 (Fla. 2002). The Supreme Court found those cases distinguishable
and affirmed Cox’s conviction for a first-degree murder committed in
prison following a jury trial where a fellow inmate testified that Cox
“has two life sentences already.” Id. at 709, 713 (noting that the trial
court gave a curative instruction and finding that it did not err by
denying the motion for mistrial). The Court reasoned that “the fact that
Cox was serving two life sentences was certainly not critical to the
State’s case, and was not related to its theories—the jury already knew
that he was an inmate at the Lake Correctional Institution where the
events occurred.” Id. at 714.

Here, Appellant argues that Special Deputy Alaniz’s testimony that
most, if not all, of the people his task force looks for are violent felons
constituted impermissible evidence of his bad character and painted
him as a violent convicted felon. However, Alaniz was testifying
about his task force’s mission and the persons it was designed to
apprehend in general. Indeed, he prefaced his description of his unit’s
purpose by stating, “Speaking about my task force in general . . . .”
Alaniz did not make any statements about Appellant’s character or
prior bad acts.

Unlike here, in Bozeman and Thomas the natural inference from
the challenged testimony was that the appellant had a predisposition
for violence and acted consistently with that propensity in committing
the charged crimes, thereby negating the appellant’s claim of self-
defense. The jury could infer from Alaniz’s testimony about the task
force’s purpose in general that Appellant had an open warrant for the
commission of a violent crime. Significantly, the jury already knew
that there was an open warrant for Appellant’s arrest and that he was
wanted for the violent crimes of armed robbery and shooting a firearm
at, within, or into a building. As such, it would stand to reason that a
law enforcement officer normally assigned to apprehending violent
criminals would be assigned to arrest Appellant. Alaniz’s testimony
did not lend itself to the natural inference that Appellant had a history
of, or propensity for, violence beyond the charged offenses. Nor does
this case involve a claim of self-defense.

In light of the foregoing, we conclude that the trial court did not
abuse its discretion by overruling Appellant’s objection to Alaniz’s
testimony and by denying his motion for mistrial. We further find that
even if the trial court had erred in overruling Appellant’s objection,
such error would be harmless because there is no reasonable probabil-
ity that the alleged error contributed to the verdict in light of the
limited nature of the challenged testimony and the strong evidence of
Appellant’s guilt. See Marston v. State, 136 So. 3d 563, 571 (Fla.
2014).

CONCLUSION
Therefore, we affirm Appellant’s convictions and sentences.
AFFIRMED. (ROWE and JAY, JJ., concur.)

*        *        *

Criminal law—Murder—Drug distribution—Evidence—Hearsay—
Defendant convicted of first-degree murder after selling heroin to
individual who subsequently died of heroin overdose—Trial court did
not abuse its discretion in excluding, as hearsay, a text message from
victim to a third party in which victim stated that defendant “got some
fire”—Court rejects argument that message was admissible because
statement was actually about victim’s opinion of the quality of defen-
dant’s heroin and therefore could be used to prove victim had used the
heroin and survived—Trial court properly read message as a state-
ment about victim’s usage of the heroin defendant sold, which was the
very thing defendant hoped to prove with the statement—No error in
excluding evidence that defendant merely passed the heroin from the

actual-dealer source to the victim and then passed the money from
victim to actual-dealer source—It was undisputed that defendant
unlawfully distributed heroin to victim which was what statute
required to be proven—Statute does not excuse downstream distribu-
tors from culpability in favor of upstream suppliers—Argument that
trial court erred in excluding text message from upstream dealer
asking victim if he wanted more heroin after defendant’s sale was
complete was not preserved for appeal
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ON APPELLANT’S MOTION FOR REHEARING
[Original Opinion at 45 Fla. L. Weekly D212c]

(OSTERHAUS, J.) We grant Appellant’s Motion for Rehearing,
withdraw our previous opinion, filed January 29, 2020, and substitute
the following in its place.

Marcus Dewayne Jackson was tried and convicted of first-degree
murder after he sold heroin to a man who died of a heroin overdose
within hours of the sale. On appeal, Jackson seeks a new trial arguing
that the trial court excluded evidence that someone else sold the victim
the lethal heroin dose. We affirm.

I.
The victim in this case died in his bedroom from a heroin overdose.

On the victim’s cell phone, some of his last text message correspon-
dence was with the defendant Jackson who had inquired the evening
before whether the victim wanted heroin. Jackson and the victim
proceeded to coordinate a heroin transaction by text message, with the
victim stating that he would buy $40 worth if the heroin looked good,
but only $20 worth if it did not. Evidently, the heroin looked good to
the victim. He purchased $40 worth and texted a third party: “Damn,
my boy got some fire, boy.” The victim returned to his room after
buying the heroin and was found dead of an overdose the next
morning. Jackson was subsequently charged, tried, and found guilty
of first-degree murder by drug distribution in violation of §
782.04(1)(a)(3), Florida Statutes. The trial court sentenced Jackson to
life in prison.

II.
Jackson argues for a new trial because he believes that exculpatory

evidence was wrongly excluded by the trial court. We review a trial
court’s ruling on the admissibility of evidence for an abuse of
discretion. Lantz v. State, 263 So. 3d 279, 282 (Fla. 1st DCA 2019). A
trial court abuses its discretion only when “the judicial action is
arbitrary, fanciful, or unreasonable, which is another way of saying
that discretion is abused only where no reasonable person would take
the view adopted by the trial court. White v. State, 817 So. 2d 799, 806
(Fla. 2002).

At the trial, the State and Jackson presented two different stories to
the jury about what happened. The State’s theory of the case was that
Jackson sold heroin to the victim sometime after 6 p.m., which the
victim took that evening or the next morning and died. Jackson’s
theory was that he distributed heroin to the victim around 6 p.m., and
that the victim immediately used Jackson’s heroin and survived. Then,
some time later that evening, the victim acquired more heroin from
someone else, and this later batch of heroin killed him. In other words,
Jackson argues that he didn’t distribute the dose of lethal heroin that
proximately caused the victim’s death.

Jackson sought to introduce various evidence supporting his
narrative, including a text message sent by the victim to a third party
immediately after purchasing the heroin. Jackson argues that the
message shows that the victim used the heroin sold by Jackson and
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survived. Specifically, within minutes of purchasing heroin from
Jackson, the victim sent a text message saying: “Damn, my boy got
some fire, boy.” The trial court excluded the text message as inadmis-
sible hearsay because it took the victim’s “fire” statement to mean the
same thing that Jackson hoped to prove with the statement—that “he
[had] used it.” See § 90.801(1)(c), Fla. Stat. (defining “hearsay” as “a
statement, other than one made by the declarant while testifying at the
trial or hearing, offered in evidence to prove the truth of the matter
asserted”).

Jackson argues that the text message meant something different. In
his view, it stated the victim’s opinion of the quality of the heroin,
along the lines of “this is good quality heroin.” Thus, Jackson argued
that he could use the statement to prove a different matter—that the
victim had already used the heroin. But we see no error in the trial
court’s reading the message as a statement about the victim’s usage.
The proffered testimony of a law enforcement officer agreed that the
text message could be interpreted as a statement about the victim’s use
of the heroin. Furthermore, Jackson’s wish to introduce the text
message to establish the victim’s usage itself tends to show that the
text message communicated that fact. Conversely, the heroin’s
quality—whether the victim thought he had purchased good- or bad-
quality heroin from Jackson—wasn’t an issue in this case. And the
trial court’s decision against reading the victim’s message as an
irrelevant statement about the heroin’s quality aligns with the Florida
Supreme Court’s view that:

When the only possible relevance of an out-of-court statement is
directed to the truth of the matters stated by a declarant, the subject
matter is classic hearsay even though the proponent of such evidence
seeks to clothe such hearsay under a nonhearsay label.

Keen v. State, 775 So. 2d 263, 274 (Fla. 2000); see also Banks v. State,
790 So. 2d 1094, 1098 (Fla. 2001) (finding inadmissible hearsay
where a party “simply cannot point to any purpose for the admission
of [the statement] other than for the truth of the matter asserted
therein”).

Jackson next argues that the trial court erroneously excluded the
details of how the victim purchased the heroin. According to Jack-
son’s testimony, he received $40 from the victim for the heroin, but
another upstream dealer dealt the drugs to Jackson first and was the
       

“actual source” of the heroin consumed by the victim. Jackson claims
merely to have passed the heroin from the actual-dealer source to the
victim and then passed the money back from the victim to the actual-
dealer source.

Here again, we see no reversible error. It was undisputed that
Jackson supplied the victim with heroin in return for $40, which was
what the statute requires to be proven. The statute doesn’t excuse
downstream distributors from culpability in favor of upstream
suppliers. And here, the evidence showed that Jackson was the
proximate cause of the victim’s receipt of the heroin after Jackson
closely coordinated the sale via an extended string of text messages.

Jackson also argues that the trial court wrongly excluded a text
message sent by an upstream dealer to the victim later in the evening
after Jackson’s sale was completed, asking if the victim wanted more
heroin. With this evidence, Jackson speculated that the victim might
have sourced the lethal dose of heroin later that night from the
upstream dealer who had been present for the 6 p.m. deal. But Jackson
didn’t preserve this issue. See Morrison v. State, 818 So. 2d 432, 446
(Fla. 2002). That is, while Jackson argues that the court excluded the
text message pursuant to the State’s pretrial motion in limine, there
actually wasn’t any mention of a message from the upstream dealer to
the victim at that motion hearing. Neither in the State’s motion, nor
among Jackson’s five arguments at the hearing, was there any
discussion of evidence that the victim had later contact with another
heroin dealer on the evening of his death after the Jackson-involved
transaction.

Finally, we see no error in the trial court’s denial of the motion for
judgment of acquittal. Competent, substantial evidence established
each element in support of the jury’s finding that Jackson was guilty.
See Walker v. State, 957 So. 2d 560, 577 (Fla. 2007) (“On appeal of a
denial of a motion for judgment of acquittal where the State submitted
direct evidence, the trial court’s determination will be affirmed if the
record contains competent and substantial evidence in support of the
ruling.” (quoting Conde v. State, 860 So. 2d 930, 943 (Fla. 2003))).

III.
The judgment and sentence are AFFIRMED. (RAY, C.J., and B.L.

THOMAS, J., concur.)

*        *        *


	1
	2
	3
	4

