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THE SUPREME COURT OF FLORIDA
   Summary of selected opinions reported in the Supreme Court Opinions section of this issue.

No opinions were filed by the Court during its regular release on April 30, 2020.

DISTRICT COURTS OF APPEAL
   Summary of selected opinions reported in the District Courts of Appeal section of this issue.

! CRIMINAL LAW—EVIDENCE—EXPERTS—CADAVER DOGS. In a case of first impression, the Fourth District Court
of Appeal addressed the admissibility of cadaver dog evidence under section 90.702, Florida Statutes. Applying the
foundational requirements for admitting other forms of dog tracking evidence to evidence involving cadaver dogs, the Fourth
District found that the courts need not consider the science underlying testimony relating to cadaver dog evidence, but only
need to determine whether a proper foundation pertaining to a dog’s reliability was laid to admit the evidence. Holding as
the Michigan Court of Appeals did in People v. Lane, 862 N.W.2d 446, 457-58 (Mich. App. Ct. 2014), the Court essentially
adopted a four-part test for reliability that a proponent of cadaver dog evidence needs to meet, which requires showing that
“(1) the handler was qualified to work with the dog and to interpret its responses; (2) the dog was sufficiently trained and
accurate in the detection of human decomposition odor; (3) circumstantial evidence corroborates the dog’s scent
identification; and (4) the evidence was not so stale or contaminated as to make it beyond the dog’s competency to identify
it.” TORREZ v. STATE. Opinion Filed April 22, 2020. Full Opinion at District Courts of Appeal Section, page 939a.
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REHEARINGS, CLARIFICATIONS, CORRECTIONS,
WITHDRAWN OPINIONS
Opinions previously reported in THE FLORIDA LAW WEEKLY which have been altered,

corrected, withdrawn, or otherwise treated by opinions or orders reported in this
issue.

Greene v. State Farm Mutual Automobile Insurance Company. First
District, Case No. 1D18-3111. Original Opinion at 45 Fla. L. Weekly
D414a (February 28, 2020). Substituted Opinion DCA 996d

*   *   *
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Criminal law—Probation revocation and sentence affirmed, despite
oral pronouncement referencing a violation not charged in the
probation violation affidavit, where record is clear that court would
have revoked probation and imposed same sentence without invalid
violation

GENARD JENKINS, Appellant, v. STATE OF FLORIDA, Appellee. 4th District.
Case No. 4D19-392. April 22, 2020. Appeal from the Circuit Court for the Fifteenth
Judicial Circuit, Palm Beach County; John S. Kastrenakes, Judge; L.T. Case No.
502015CF008205AXXXMB. Counsel: Carey Haughwout, Public Defender, and Scott
Thomas Pribble, Assistant Public Defender, West Palm Beach, for appellant. Ashley
Moody, Attorney General, Tallahassee, and Melynda L. Melear, Senior Assistant
Attorney General, West Palm Beach, for appellee.

(KUNTZ, J.) Genard Jenkins raises six issues in his appeal of the
circuit court’s amended order revoking his probation. We affirm
without comment on five of the issues.

For the sixth issue, Jenkins argues the court’s oral pronouncement
found him in violation of condition 5 of probation for committing a
law offense not charged in the violation of probation affidavit. See
Grant v. State, 137 So. 3d 436, 436 (Fla. 4th DCA 2014) (“It is well
settled that the written order of revocation of probation must conform
to the oral pronouncements made at the revocation hearing by the trial
judge.” (quoting Harrington v. State, 570 So. 2d 1140, 1142 (Fla. 4th
DCA 1990))); Harrington, 570 So. 2d at 1142 (stating that a “defen-
dant’s probation may not be revoked for conduct not charged in the
affidavit alleging a violation of probation” (citing Moser v. State, 523
So. 2d 783 (Fla. 5th DCA 1988))). The court orally found Jenkins
guilty of possessing a home used for trafficking or sale of controlled
substances. See § 893.1351(2), Fla. Stat. (2018). But the violation of
probation affidavit charged Jenkins with “owning, leasing, or renting”
the home, which is a different criminal offense. See § 893.1351(1),
Fla. Stat. (2018). Despite this error, the record is clear that the circuit
court would have revoked probation and imposed the same sentence
even without this specific violation. See, e.g., Redd v. State, 204 So. 3d
558, 559-60 (Fla. 4th DCA 2016). As a result, we affirm the revoca-
tion of probation and the sentence.

We affirm the court’s order but remand for the entry of a second
amended order adding the word “not” to paragraph 8 of the amended
order, which must now state: “The Defendant is found not in violation
of the alleged violation of condition (5) charging the defendant with
the offense of Unlawfully Own, Lease, or Rent Property for Traffick-
ing, Sale, or Manufacture of Controlled Substances.” The rest of the
amended order is affirmed and must not be changed. Finally, Jenkins
need not be present for this ministerial act. See, e.g., Bittle v. State, 100
So. 3d 1194, 1195 (Fla. 4th DCA 2012).

Affirmed and remanded. (WARNER and DAMOORGIAN, JJ.,
concur.)

*        *        *

Dissolution of marriage—Equitable distribution—Marital home—
Ambiguous judgment—Final judgment which stated that former wife
was entitled to credit for half of the payments made to reduce mort-
gage, but which was silent as to marital home’s disposition—Supple-
mental petition filed by former wife seeking to recover her interest in
the former marital home after former husband transferred home by
quitclaim once youngest child turned eighteen—Error to grant former
husband’s motion to dismiss petition, with prejudice, and deny former
wife’s motion to amend petition to allege that final judgment was

ambiguous—Allowing proposed amendment would not prejudice
former husband, former wife has not abused privilege to amend, and
amendment would not be futile—Final judgment’s silence as to marital
home’s disposition made the final judgment ambiguous as to that
issue—Remand to permit former wife to amend supplemental petition
to allege final judgment’s ambiguity as to marital home’s disposition
so that trial court may value home under section 61.075(3) and apply
section 61.077 factors to determine whether former wife was entitled to
any credits or set-offs upon marital home’s sale

MICHELLE R. RHOULHAC, Appellant, v. KINS FRANCOIS, Appellee. 4th District.
Case No. 4D19-1832. April 22, 2020. Appeal from the Circuit Court for the Seven-
teenth Judicial Circuit, Broward County; Andrea Gundersen, Judge; L.T. Case No.
FMCE08-002928. Counsel: Melissa A. Giasi of Giasi Law, P.A., Tampa, for appellant.
Jermaine Thompson of Jermaine O’Neill Thompson, P.A., Oakland Park, for appellee.

(GERBER, J.) The former wife appeals from the circuit court’s final
judgment granting with prejudice the former husband’s motion to
dismiss her supplemental petition to recover an interest in the former
marital home. The former wife primarily argues the circuit court erred
in not permitting her to amend her supplemental petition to allege the
final judgment of dissolution was ambiguous based on its silence as to
the marital home’s disposition. We agree that the final judgment’s
silence on this issue made the final judgment ambiguous. Thus, the
circuit court erred in not permitting the former wife to amend her
supplemental petition. We reverse.

Procedural History
In 2009, the predecessor circuit court’s final judgment addressed

the marital home as follows:
The parties lived in a home that was purchased during the marriage.
Only the [former husband’s] name is on the mortgage. The former
marital home . . . is [marital] property.

. . .
The parties did not present any evidence as to the value of the

marital home.
. . .
10. The [former wife] shall have exclusive use and possession of

the [marital] home until the youngest child turns 18. The [former wife]
shall be responsible for all mortgage payments on the marital
home. . . . The [former wife] is entitled to credit for half of the
payments made to reduce the mortgage [principal].

Significantly, the final judgment ended with the circuit court’s
statement that it “retains jurisdiction to enforce and modify and clarify
the terms of this Judgment.” (emphasis added).

Nine years later, in 2018, the former wife filed a supplemental
petition to recover her interest in the marital home. The former wife
alleged she and the youngest child moved out of the marital home
when the child turned eighteen. The former husband then transferred
the marital home by quitclaim deed to his brother, but without
notifying the former wife or providing her any compensation. The
former husband’s current wife, instead of the former wife, co-signed
the deed to his brother, even though the current wife had no convey-
able interest in the marital home. The former wife did not know
whether the former husband’s brother gave any consideration to the
former husband for the marital home’s transfer. However, the marital
home was listed for sale at an amount greatly exceeding the mortgage
balance when the former wife moved out.

According to the former wife, any marital home sale proceeds
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should have been split between her and the former husband, in
addition to him paying her for half of the mortgage payments which
she made after the final judgment of dissolution.

Shortly thereafter, the former wife filed a motion to add the former
husband’s brother and current wife as third-party defendants based on
their roles in the alleged fraudulent transfer of the marital home.

The current circuit court denied the former wife’s motion. The
circuit court reasoned that based on the final judgment’s language, the
former wife “does not have a legal interest in the property, she only
has a legal interest in getting compensation from the [former]
husband.”

The former husband then filed a motion to dismiss the former
wife’s supplemental petition. He argued the final judgment of
dissolution did not include language indicating the wife would
maintain any financial interest in the marital home. Instead, the former
husband argued, the only payment which the former wife was entitled
to receive under the final judgment was half of the mortgage payments
which she made after the final judgment was issued. According to the
former husband, the final judgment’s silence about the former wife
receiving any financial interest in the marital home indicated she was
not entitled to any such interest.

At the hearing on the motion to dismiss, the former husband’s
counsel essentially reiterated the arguments raised in the motion. The
former husband’s counsel also reminded the circuit court that at the
earlier hearing on the former wife’s motion to add third-party
defendants, the circuit court already had found, based on the final
judgment’s language, the former wife “does not have a legal interest
in the property, she only has a legal interest in getting compensation
from the [former] husband.”

The former wife’s counsel responded that because the final
judgment held the marital home was marital property, but was silent
as to the marital home’s ultimate disposition, the final judgment may
be viewed as ambiguous, requiring an evidentiary hearing to resolve
the ambiguity.

The circuit court orally ruled it was granting the former husband’s
motion to dismiss with prejudice. The circuit court, relying on its
earlier denial of the former wife’s motion to add third-party defen-
dants, found the final judgment unambiguously did not give the
former wife any financial interest in the marital home. The circuit
court added, “[T]he amended supplemental petition to recover former
wife’s interest is actually seeking to modify or change the final
judgment and the rulings thereon, and I am dismissing that because it
fails to state a cause of action that this Court can rule on because
equitable distribution is non-modifiable. . . .”

After the circuit court ruled, the former wife’s counsel orally
moved to amend the supplemental petition to allege the final judg-
ment’s ambiguity and then hold an evidentiary hearing to resolve the
ambiguity. The circuit court orally denied the motion. The circuit
court reasoned the time periods to challenge the final judgment by
motion for rehearing or appeal had long expired. The circuit court
further indicated it was not in a position to reconsider the evidence
presented to the predecessor circuit court in the 2009 trial to determine
whether the equitable distribution was proper.

The circuit court entered a written order granting with prejudice the
former husband’s motion to dismiss the former wife’s supplemental
amended petition.

This appeal followed. The former wife primarily argues the circuit
court abused its discretion in denying her motion to amend her
supplemental petition to allege the final judgment of dissolution was
ambiguous based on its silence as to the marital home’s disposition.
Therefore, the former wife argues, the circuit court erred in granting
the former husband’s motion to dismiss with prejudice.

Our Review
“We review a trial court’s ruling on a motion to amend for an abuse

of discretion.” Hall v. Hall, 171 So. 3d 817, 823-24 (Fla. 4th DCA
2015). “Refusal to allow an amendment is an abuse of the trial court’s
discretion unless it clearly appears that allowing the amendment
would prejudice the opposing party, the privilege to amend has been
abused, or amendment would be futile.” Id. at 824 (citation and
internal quotation marks omitted).

Applying the foregoing standards of review, we agree with the
former wife’s argument. Allowing the former wife’s proposed
amendment would not prejudice the former husband, the former wife
has not abused the privilege to amend, and amendment would not be
futile.

On the contrary, the amendment is quite necessary. The final
judgment’s silence as to the marital home’s disposition made the final
judgment ambiguous on that issue. The final judgment lacked the
specific determinations required for the disposition of a marital home
under sections 61.075 and 61.077, Florida Statutes (2009).

Section 61.075(3) provides, in pertinent part:
(3) In any contested dissolution action wherein a stipulation and
agreement has not been entered and filed, any distribution of marital
assets or marital liabilities shall be supported by factual findings in the
judgment or order based on competent substantial evidence with
reference to the factors enumerated in subsection (1). The distribution
of all marital assets and marital liabilities, whether equal or unequal,
shall include specific written findings of fact as to the following:

(a) Clear identification of nonmarital assets and ownership
interests;

(b) Identification of marital assets, including the individual
valuation of significant assets, and designation of which spouse shall
be entitled to each asset;

(c) Identification of the marital liabilities and designation of which
spouse shall be responsible for each liability;

(d) Any other findings necessary to advise the parties or the
reviewing court of the trial court’s rationale for the distribution of
marital assets and allocation of liabilities.

§ 61.075(3), Fla. Stat. (2009) (emphasis added).
Further, section 61.077 provides:
A party is not entitled to any credits or setoffs upon the sale of the
marital home unless the parties’ settlement agreement, final judgment
of dissolution of marriage, or final judgment equitably distributing
assets or debts specifically provides that certain credits or setoffs are
allowed or given at the time of the sale. In the absence of a settlement
agreement involving the marital home, the court shall consider the
following factors before determining the issue of credits or setoffs in
its final judgment:

 (1) Whether exclusive use and possession of the marital home is
being awarded, and the basis for the award;

(2) Whether alimony is being awarded to the party in possession
and whether the alimony is being awarded to cover, in part or
otherwise, the mortgage and taxes and other expenses of and in
connection with the marital home;

(3) Whether child support is being awarded to the party in
possession and whether the child support is being awarded to cover,
in part or otherwise, the mortgage and taxes and other expenses of and
in connection with the marital home;

(4) The value to the party in possession of the use and occupancy
of the marital home;

(5) The value of the loss of use and occupancy of the marital home
to the party out of possession;

(6) Which party will be entitled to claim the mortgage interest
payments, real property tax payments, and related payments in
connection with the marital home as tax deductions for federal income
tax purposes;

(7) Whether one or both parties will experience a capital gains
taxable event as a result of the sale of the marital home; and



Headnotes and indexes are copyrighted and may not be duplicated by photocopying, printing,
or other means without the express permission of the publishers. 1-800-351-0917

DISTRICT COURTS OF APPEAL 45 Fla. L. Weekly D939

(8) Any other factor necessary to bring about equity and justice
between the parties.

§ 61.077, Fla. Stat. (2009).
This case is very close to our opinion in Holitzner v. Holitzner, 920

So. 2d 827 (Fla. 4th DCA 2006). In Holitzner, the trial court, pursuant
to section 61.075, sought to divide the marital assets equally and allow
the wife to live in the marital home until the children were emanci-
pated. Id. at 828. However, it was unclear how the proceeds from the
marital home were to be distributed once the home was sold, and if the
former wife was entitled to reimbursement as a co-tenant for all
expenses relating to the home that she incurred during the period of
her exclusive possession. Id. After citing section 61.077, we remanded
to the trial court to address the issue of whether the wife was entitled
to any credits or set-offs upon the marital home’s sale. Id.

Similarly here, the final judgment neither valued the marital home
under section 61.075, nor determined how the proceeds from the
marital home were to be distributed once the home was sold under
section 61.077, including consideration of the former wife having
lived in the marital home until the parties’ youngest child turned
eighteen. Thus, we must remand for the circuit court to permit the
former wife to amend her supplemental petition to allege the final
judgment’s ambiguity as to the marital home’s disposition, so the
circuit court may value the marital home under section 61.075(3) and
apply the section 61.077 factors to determine whether the former wife
was entitled to any credits or set-offs upon the marital home’s sale.

We disagree with the circuit court’s statements that equitable
distribution is non-modifiable, especially when the time periods to
challenge the final judgment by motion for rehearing or appeal had
long expired. As stated above, the circuit court which entered the final
judgment “retain[ed] jurisdiction to enforce and modify and clarify
the terms of th[e] Judgment.” (emphasis added). Even without the
reservation of jurisdiction, “[w]here terms of a final judgment are
ambiguous as applied to facts developing after the judgment, a court
may clarify what is implicit in the judgment, and enforce the judg-
ment. A clarification seeks to make a judgment clearer and more
precise, as opposed to a modification, which seeks to change the status
quo and alter the rights and obligations of the parties.” Bustamante v.
O’Brien, 286 So. 3d 352, 355 (Fla. 1st DCA 2019) (emphasis added;
internal brackets, citations, and quotation marks omitted).

Further, contrary to the circuit court’s concern, reconsideration of
all the evidence presented to the predecessor judge in the 2009 trial is
not required. Rather, the circuit court may accept the predecessor
circuit court’s findings not related to the marital home, and merely
reopen the evidence as to facts related to the marital home. See Wright
v. Wright, 135 So. 3d 1142, 1146 (Fla. 5th DCA 2014) (“[W]e remand
for the purposes of clarification and making factual findings as to
those factors not addressed originally. However, the trial court may,
within it[s] broad discretion, reopen the evidence if it deems it
necessary to address the issues remanded.”).

Based on the foregoing, we reverse the circuit court’s order
granting the former husband’s motion to dismiss the former wife’s
supplemental petition. We remand for the circuit court to grant the
former wife’s motion to amend the supplemental petition to allege the
final judgment’s ambiguity as to the marital home’s disposition, so the
circuit court may value the marital home under section 61.075(3) and
apply the section 61.077 factors to determine whether the former wife
was entitled to any credits or set-offs upon the marital home’s sale.

Reversed and remanded for proceedings consistent with this
opinion. (GROSS and MAY, JJ., concur.)

*        *        *

Criminal law—Second degree murder—Evidence—Experts—Cadav-
er dog—Body not recovered—No error in admitting evidence of
cadaver dog alerting to multiple areas of defendant’s car—Court

rejects argument that science underlying expert cadaver dog testimony
was not sufficiently reliable to be admissible under Daubert standard—
Applying foundational requirements for admitting other forms of dog
tracking evidence to evidence involving cadaver dogs, the courts need
not consider the science underlying testimony relating to cadaver dog
evidence, but only need to determine whether a proper foundation
pertaining to a dog’s reliability was laid to admit evidence—Testimony
relating to a dog’s reaction to the odor of human decomposition is
admissible after a proper foundation for reliability is laid to show that
the handler is qualified to work with dog and to interpret its responses;
the dog was sufficiently trained and accurate in the detection of human
decomposition odor; circumstantial evidence corroborates the dog’s
scent identification; and evidence was not so stale and contaminated as
to make it beyond dog’s competency to identify it—Evidence estab-
lished a proper foundation for admission of expert cadaver dog
evidence—Additionally, trial court did not err in admitting evidence
under section 90.403—Evidence was not unduly prejudicial to
defendant in light of other evidence presented and defense counsel was
able to cross-examine relevant witnesses to impugn dog’s reliability—
Sentencing—Competency of defendant—Trial court erred by failing
to hold hearing or make written finding of competency after comments
made by defendant at sentencing hearing provided reasonable grounds
to question defendant’s competency—Defendant not automatically
entitled to new sentencing hearing—Remand for trial court to decide
whether it can determine defendant’s competency at sentencing nunc
pro tunc where, although no competency evaluation report is included
in record on appeal, record contains confirmation that another
competency evaluation was performed prior to sentencing and that
defendant was deemed competent

CID TORREZ, Appellant, v. STATE OF FLORIDA, Appellee. 4th District. Case No.
4D18-1277. April 22, 2020. Appeal from the Circuit Court for the Seventeenth Judicial
Circuit, Broward County; Lisa M. Porter, Judge; L.T. Case Nos. 12-17185CF10A, 14-
010607CF10A. Counsel: Carey Haughwout, Public Defender, and Tatjana Ostapoff,
Assistant Public Defender, West Palm Beach, for appellant. Ashley Moody, Attorney
General, Tallahassee, and Rachael Kaiman, Assistant Attorney General, West Palm
Beach, for appellee.

CORRECTED OPINION

(KLINGENSMITH, J.) Cid Lenin Torrez appeals his conviction and
sentence for second-degree murder. He raises four issues on appeal,
but only two merit discussion: (1) whether the trial court erred in
admitting the cadaver dog evidence; and (2) whether the trial court
erred in failing to make an independent finding of Torrez’s compe-
tency to be sentenced.

I. Facts
Torrez was married to the victim, his wife Vilet Patricia Torrez

(“Vilet”). In September 2011, Torrez moved out of the family home
after a domestic incident in which he was violent towards Vilet.
Although Torrez and Vilet were still married, they lived separately
from that time on; Vilet stayed in the family home with the children
and Torrez moved to an apartment.

Surveillance from a security camera showed Vilet in her vehicle
entering the gate of her neighborhood in the early morning hours on
the day of her disappearance. A neighbor’s video surveillance camera
also confirmed that Vilet’s vehicle was on the street at that time. This
was the last time that Vilet was seen or heard from. Records of Vilet’s
cell phone showed that her last phone calls were made at the same time
that morning to Torrez’s cellphone. Days later, Torrez called 911 to
report Vilet missing. Law enforcement determined that Vilet neither
conducted any financial activity, nor travelled after that date. Crime
scene technicians found numerous blood stains on the staircase, the
wall next to the staircase, and the light switch in the children’s
bedroom inside Vilet’s home. The DNA profiles obtained from the
sampled blood from the residence had a mixture of two individuals:
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Vilet and Torrez.
Because of the presence of blood stains in the home, and the

suspicion they were dealing with a possible homicide, authorities
decided to use a human remains detection dog or cadaver dog in their
search. The detection dog named Canine Jewel, handled by Officer
Gregory Strickland of the City of Miramar Police Department, was
solely and extensively trained and certified to recognize the odor of
human remains. The dog alerted several times to a grassy area by the
home’s front door and showed behavior consistent with detecting the
odor of human remains.

The investigation into Vilet’s disappearance proceeded over
several months. Almost five months after their initial canvas of the
suspected crime scene and surrounding area, Officer Strickland and
Jewel were asked to help again. This time they deployed in the rear
parking lot of a police station where there were several vehicles,
including one owned by Torrez. Officer Strickland slightly opened the
doors and trunks of the vehicles and Jewel again showed a behavioral
change next to the rear door of Torrez’s car consistent with an alert to
the odor of human remains. When Jewel came to the car’s trunk, she
nudged it open further and jumped inside. Jewel sniffed between the
floor of the trunk and the back seat and went into her trained final
response, which tells the handler that she was as close as possible to
the trained odor of human remains. Jewel also gave a trained final
response to the odor of human remains in the backseat of the car.

Officer Strickland removed the carpet that covered the spare tire
and tire jack inside the trunk. After he did, Jewel again jumped into the
trunk, put her nose down in the wheel well where the spare tire would
be, and gave an immediate trained final response as an alert to the odor
of human remains.

Another search was done by Detective Juliana Martinez who
worked as a full-time detective and part-time canine handler with the
Palm Beach County Sheriff’s Office (“PBCSO”). Det. Martinez and
Canine Piper assisted with a search of Torrez’s vehicle independently
of the search that Officer Strickland and Jewel performed. Piper also
alerted, or exhibited a change in behavior, to the outside rear door of
the vehicle and came to a final response at the seam of the rear door.
Piper exhibited the same change in behavior at the trunk and gave
another final response when she sniffed the seam of the trunk.

To this date, Vilet’s body has not been located. However, the
abovementioned evidence, in conjunction with other evidence
adduced during the investigation, led authorities to charge Torrez for
the alleged murder of his wife.

A. Cadaver dog evidence.
Before trial, Torrez moved to exclude any testimony of, and any

evidence related to, the dogs and their handlers. He claimed the
evidence did not meet the standard for admissibility of scientific
evidence. The court held an evidentiary hearing and heard testimony
from several witnesses.

1. Officer Gregory Strickland
Officer Strickland testified at the pretrial hearing regarding his

qualifications as well as the training, certification and reliability of
Jewel. He testified that he was a detective with the Miramar Police
Department and had been a canine handler for the City of Miramar
since 2006. At the end of 2006 or beginning of 2007 he was assigned
canine “Jewel.” Jewel came from California Task Force 6. She began
her training with the Federal Emergency Management Association
(“FEMA”) and was shipped to Florida and issued to him. Jewel’s
target odor was human remains. He and Jewel went through a canine
search specialist course which consisted of 400-500 hours of exten-
sive training. They continued this regimen as in-the-field training and
weekly-maintenance training. They were certified in 2007 in human
remains detection after approximately a year of training. He con-

ducted weekly-maintenance training with Jewel at a minimum of
sixteen hours per month and applied for recertification once a year.
Jewel was certified by the North American Police Working Dog
Association (“NAPWDA”) from 2007 through 2012. She always
obtained certification. Officer Strickland recalled only one incident
throughout this time when Jewel gave the final response in the
absence of any human remains. This occurred when she was deployed
in Texas after Hurricane Ike in December 2008 to identify human
remains. Jewel gave a final response to an area of debris and after a
search of that area was conducted the only thing located was a bucket
of shrimp. However, human remains were recovered near that area
several days later. Nevertheless, Officer Strickland attributed this
initial false positive alert to the long and tedious hours they had been
working and that Jewel wanted to play a little bit. Because of this
response Jewel was remediated immediately and she would no longer
show a trained final response to the odor of shrimp. There had been no
other issues with Jewel since December of 2008. The training records
for Jewel for 2012 were received in evidence as were Jewel’s
certifications from 2007 to 2012, and certifications from the
NAPWDA. Those certifications required that Jewel find at least
eleven of twelve “hides,” which is approximately a ninety-one percent
accuracy rate. Jewel has alerted to full decomposed bodies and has
also alerted to skeletal remains. The longest period Officer Strickland
was aware of Jewel alerting to the odor of human remains after the
remains were removed was a week.

2. Detective Juliana Martinez
The court also heard testimony from Det. Martinez of the PBCSO.

Det. Martinez testified she was a detective and part-time canine
handler assigned to Canine Piper for nine years. The PBCSO pur-
chased Piper, a black Labrador, from a company in California where
she had been imprinted on the odor of human remains. Det. Martinez
flew to California and attended a two-week handler course with Piper
and then came back to Florida and attended a four-month academy
with the PBCSO. After the academy, Piper was certified in detecting
the scent of human remains. Piper was trained at least twice a month.
Piper’s 2009, 2010, 2011, and 2012 training records and certifications
were received in evidence. Det. Martinez testified that in the nine
years she had Piper, Piper never failed to be certified. Det. Martinez
also testified about how the Miramar Police Department contacted her
to assist in a search of a parking lot behind the Miramar substation in
August 2012. Det. Martinez described that when Piper detects the
odor of human remains, she snaps her head, sometimes closes her
mouth, sniffs certain areas, slows down and then sits as a final
response.

3. Trainer Nick Barbera
The court also heard testimony from Nick Barbera, a trainer and

handler for the PBCSO canine unit. He has been a handler for twenty
years and a trainer for almost fifteen years. The PBCSO has forty-
eight canines, two of which are human remains detection dogs.
Barbera trains with Det. Martinez and Piper at least twice a month. He
testified that in his experience, Piper is a reliable human remains
detection dog. Barbera described the training he did with Piper, using
human blood, tissue, placenta, bone and teeth. The PBCSO trains with
their dogs outdoors eighty to ninety percent of the time. Like Det.
Martinez, Barbera also described how Piper responds when she
detects the odor of human remains. He stated that Piper snaps her
head, slows down, and has respiratory changes. Barbera had seen
Piper change behavior in response to animal odors but said that she
would not alert and might only show interest.

4. Dr. Kenneth Furton
The trial court also heard testimony from Dr. Kenneth Furton, a

professor of chemistry and biochemistry at Florida International
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University. He is also the Provost, Executive Vice President and Chief
Operating Officer at the university. He has been a professor since
1988. His curriculum vitae was received in evidence. Dr. Furton has
studied the chemicals that dogs use to locate forensic specimens for
over twenty years. He has over thirty publications related to dog’s
detection of odors. He has worked with dogs used for human remains
detection for the past ten years. He has published papers discussing the
specific chemicals given off by human remains. His most recent
publication examined the volatile organic compounds (VOCs) given
off by deceased human subjects. During his testimony, he described
the testing methods he uses to detect these compounds by using gauze
material to collect the scent from the human remains and then analyze
it in the laboratory to identify the VOCs in the sample. He then tests
the dogs to those chemicals in the field to help develop training aids
that are safe to use.

Dr. Furton reviewed the specifics of this case in terms of the scent-
detection searches by Det. Martinez and Officer Strickland and
reviewed the training and certification records for the officers and
their canines. He expressed his opinion that the certifications of the
canines are the most important measure of the reliability of the
detection team because testing is done in a controlled setting with an
outside observer. The training records are important to show the
regular maintenance of the team. Dr. Furton recalled that he has
testified as an expert approximately thirty times, mostly related to
narcotics detection dogs. He has testified as an expert for the defense
in only one previous case involving canine human remains detection.
In his opinion, canine Piper and Det. Martinez were a reliable team
because they had multiple certifications including the NAPWDA,
which as stated above requires a reliability rating of approximately
ninety-one percent. It was also his opinion that canine Jewel and
Officer Strickland were a reliable detection team, based on their
regular maintenance and annual certifications. Regarding how long a
scent can be detected, it was his opinion that, depending on the
concentration of the odor, the odor can remain for a very long period,
especially in an enclosed area. Even if the area is opened, dogs can still
alert at very low threshold areas, even at levels below detection by
instruments. Additionally, Dr. Furton testified that the fact the two
dogs in this case alerted independently of each other increased the
reliability of the alert.

To Dr. Furton, the fact that a body was not discovered in the trunk
did not invalidate the alerts. Dr. Furton stated that there were three
explanations for an alert, or an otherwise non-productive response, in
the absence of a discovery of remains. First, in a controlled setting
where there is no target, it can be called a false positive. Second, the
material causing the alert may be inaccessible. For example, in the
case of a vehicle’s trunk, the material or odor could have permeated
into a crack or seam such that it could not be reached. Additionally, if
fluids from a body go through carpet or down below in a trunk, the
odor can permeate into rubber seals or other materials that are part of
the vehicle. In these situations, it is possible to have an odor but no
DNA recovery. Third, there could be residual odor, which is odor
remaining after the target is removed. As indicated by his first
explanation, Dr. Furton acknowledged that with dogs, like humans,
there is a possibility of errors.

Following this evidentiary hearing, the trial court issued a written
order denying Torrez’s motion to bar evidence of the cadaver dog
searches and alerts under both Frye v. United States, 293 F. 1013
(D.C. Cir. 1923), and Daubert v. Merrell Dow Pharm., Inc., 509 U.S.
579 (1993). In its order, the court noted, however, that there were no
cases in Florida dealing with the admissibility of cadaver dog
evidence to guide its decision.

Daubert analysis
In considering the admissibility of cadaver dog evidence under the

Daubert standard, the trial court’s analysis began with an examination
of the Florida Evidence Code:

If scientific, technical, or other specialized knowledge will assist the
trier of fact in understanding the evidence or in determining a fact in
issue, a witness qualified as an expert by knowledge, skill, experience,
training, or education may testify about it in the form of an opinion or
otherwise, if:

(1) The testimony is based upon sufficient facts or data;
(2) The testimony is the product of reliable principles and methods;

and
(3) The witness has applied the principles and methods reliably to

the facts of the case.

§ 90.702, Fla. Stat. (2017); accord Daubert, 509 U.S. at 579.
As to the first prong under section 90.702, the court found that the

testimony of the dog handlers was based upon sufficient facts or data.
Officer Strickland, who worked with canine Jewel for over six years,
was trained in Jewel’s alert behavior and maintained her records and
certifications. Jewel was off-lead when she independently alerted to
the trunk of Torrez’s car. Det. Martinez was also trained in Piper’s
behavior, maintained Piper’s records, and trained with her every
month. Piper similarly alerted, off-lead and independent of Jewel, to
the trunk of Torrez’s car. Neither of the handlers or their canines were
aware of the facts of this case at the time they participated in the
searches.

As to the second prong, the court found that the subject testimony
was the product of reliable principles and methods. The court
considered the case of People v. Lane, 862 N.W.2d 446, 457-58
(Mich. App. Ct. 2014), a Michigan decision that applied Daubert to
conclude that cadaver dog evidence was sufficiently reliable and
therefore admissible. The Lane court articulated the following four-
part test that the proponent of cadaver dog evidence needed to meet:
(1) the handler was qualified to use the dog; (2) the dog was trained
and accurate in identifying human remains; (3) circumstantial
evidence corroborates the dog’s identification; and (4) the evidence
was not so stale or contaminated as to make it beyond the dog’s
competency to identify it. See Lane, 862 N.W.2d at 457. Applying the
Lane four-part test for reliability, the trial court made the following
findings:

(1) The handlers were qualified to use the dogs.
Officer Strickland and Det. Martinez were both qualified to handle

their dogs. Officer Strickland worked as a canine handler since 2006,
approximately six years before working on this case, and had worked
as a FEMA search and rescue canine handler. He began working with
Jewel in 2006 or 2007. Officer Strickland completed 400-500 hours
of a Canine Search Specialist equivalence course with FEMA. He
continued with in-the-field training weekly and maintenance training
with Jewel until she was certified in 2007. He trained for a minimum
of sixteen hours a month and received yearly recertification as a
canine team with Jewel. Officer Strickland was also certified by three
separate organizations from 2007 to 2012 as a canine handler with
Jewel.

Det. Martinez testified that she had worked as a canine handler
with Piper for nine years. She initially completed a two-week handler
course with Piper in California, and afterwards went through a four-
month academy with another trainer at the PBCSO.

(2) The dogs were trained and accurate in identifying human
remains.

Both Jewel and Piper are certified solely on the detection of human
remains through the NAPWDA. Jewel was trained to detecting
anything from fully decomposed bodies up to skeletal remains.
NAPWDA standards require, according to Dr. Furton, rigorous testing
where the dogs must achieve approximately ninety-one percent
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reliability in controlled testing to become certified. Based upon Dr.
Furton’s knowledge and experience, he found the Officer Strick-
land/Jewel team and the Det. Martinez/Piper team to be reliable for
human remains detection. Det. Martinez and Piper were certified
multiple times as a team and had regular maintenance training. Both
canines periodically tested under controlled conditions and main-
tained their certifications. Both Officer Strickland and Det. Martinez
testified that they were able to read their canines’ behavior as a result
of their extensive training. Each dog had a different alert which their
handlers were trained to recognize.

Officer Strickland testified that during his entire time working with
Jewel there was one incident, on a deployment to Texas in 2008 after
Hurricane Ike, in which she responded to something that was not
human remains: spoiled shrimp. That behavior was remediated, and
she has not had any trouble since.

Det. Martinez testified that Piper was deployed once or twice a
month. Det. Martinez trained with her at least twice a month. In nine
years, Piper never hit on anything that was not human remains. Both
Det. Martinez and Piper have also trained with FEMA.

(3) Circumstantial evidence corroborated the dog’s identification.
The court found that there was enough circumstantial evidence to

corroborate the dogs’ alerts. The trial court also noted that although
Vilet had not been found, there was ample evidence suggesting that
she was dead, including that: Vilet was last seen alive on March 31,
2012; she had not contacted family or friends since that date; she had
not accessed her credit cards or savings account; and she left several
personal belongings behind.

The State also proffered the following circumstantial evidence
which further suggested that Vilet was deceased and that Torrez was
the culprit:

• Torrez was involved in a prior domestic battery incident where
Vilet reported that he had choked her. The two separated after this
incident and Torrez no longer had access to the family home, yet a few
days prior to Vilet’s disappearance his access was reinstated.

• Torrez was jealous and upset that Vilet was dating a coworker,
and placed spy software on her phone. Vilet had been with this
coworker the night before her disappearance.

• Torrez and Vilet’s daughter heard screaming “overlapping” with
Torrez’s voice from another room in the house on the day of Vilet’s
disappearance.

• Torrez previously stated that “[i]f [Vilet’s] not with me, she will
be dead.” He also questioned a friend about the best way to get rid of
a body.

• Torrez’s whereabouts were unknown for most of March 31 and
April 1.

• On April 2, after Vilet had not been seen for two days, Torrez
called 911—but only after he was encouraged to do so by his daughter
and a friend.

• Evidence obtained from Vilet’s residence was consistent with
Torrez backing his car up to the house in such a way that he could
move Vilet’s body into his trunk or elsewhere inside his car.

(4) The evidence was not so stale or contaminated as to make it
beyond the dog’s competency to identify it.

The court considered evidence that Vilet was last seen in the early
morning hours of March 31. The initial alert to the front of Vilet’s
residence by canine Jewel, who was off-lead, was on April 2.

The second alert by Jewel was four-and-a-half months later in an
impound yard. Officer Strickland testified that he had no independent
knowledge about any details of the investigation before the search.
Jewel was again off-lead and became animated near the passenger side
of a white Jaguar. She then alerted to the Jaguar’s trunk and gave a
trained, sitting response. The trunk lid was ajar. Officer Strickland
later learned that this was Torrez’s vehicle, but did not know this at the

time.
Det. Martinez, who worked independently of Officer Strickland,

testified that Piper came to a final response both outside the Jaguar and
inside the vehicle by the backseat and trunk. When the car was first
searched, the doors and trunk were closed and, when the trunk was
opened, she sat in the trunk. This was her final response. There was no
evidence that the scent in the vehicle was contaminated in the months
between Vilet’s disappearance and the two dogs’ encounter with it.

Based upon the testimonies of the handlers as well as Dr. Furton,
the court did not find that the evidence was so stale or contaminated to
make it beyond the dogs’ competency to identify.

As to the third and final prong under the statute, the trial court
found that the canine handlers applied the methods and principles
reliably to the facts of the case. The dogs were shown to be reliable in
the past through testing, training, and certification. Having heard the
testimony of canine trainer Barbera, the two handlers, and Dr. Furton,
as well as having reviewed the training records submitted into
evidence, the court found the methods and principles used in this case
to be reliable.

B. Trial
All the witnesses who testified at the evidentiary hearing also

testified at trial and provided essentially the same information as they
did pretrial. When the canine evidence was admitted during trial, the
court granted defense counsel’s request to give a specialized jury
instruction relating to this evidence as well as in the final jury charge.

The jury found Torrez guilty of second-degree murder as a lesser
included offense of first-degree murder, three charged counts of
unlawful interception of electronic communications, and one charged
count of unlawful use of intercepted communications.

C. Sentencing
During Torrez’s initial sentencing hearing, he requested to speak

to President Trump and stated: “Commander-in-chief, the witch hunt
ends here. Please come and talk to me.” Torrez also wanted to speak
to “the First Lady,” and “a monster” called “the Madi Arella.” Based
on these and other statements Torrez made during his sentencing
hearing, defense counsel moved for a competency determination
pursuant to Florida Rule of Criminal Procedure 3.210(b) and re-
quested that sentencing be adjourned so that Torrez could be exam-
ined by a medical expert. The trial court obliged and took a brief
recess to give a mental health professional the opportunity to examine
Torrez. After performing two exams the medical expert opined that
Torrez suffered from mental issues and appeared delusional at times
but was nonetheless competent to be sentenced. The court reset
sentencing to provide time to obtain and review a formal report from
the expert.

After getting that report, the court resumed the process and
conducted a sentencing hearing whereupon the trial court imposed a
sentence of life imprisonment on the second-degree murder charge,
as well as five years’ imprisonment for each of the four electronic
communications charges. However, the court never made an inde-
pendent finding on the record that Torrez was competent to proceed
with sentencing and never entered a written order memorializing that
finding.

This appeal followed.

II. Admissibility of the cadaver dog evidence.
On appeal, Torrez alleges that the trial court erred by admitting the

cadaver dog evidence because it was not based on reliable scientific
evidence or methods. Torrez argues here, as he did before the trial
court, that the science underlying cadaver dog evidence is not reliable,
and thus the trial court erred in admitting testimony relating to this
evidence.

We recognize, as did the trial judge, that the admission of cadaver
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dog evidence has not yet been considered by the Florida appellate
courts. For our review of the admissibility of cadaver dog evidence,
we consider the trial court’s application of Daubert to the facts of this
case. Because Daubert is procedural, the law applies retroactively to
this case. See In re Amendments to Fla. Evidence Code, 278 So. 3d
551, 554 (Fla. 2019); Pembroke Lakes Mall Ltd. v. McGruder, 137 So.
3d 418, 425 (Fla. 4th DCA 2014). Additionally, “[u]nder Florida’s
‘pipeline rule,’ the ‘disposition of a case on appeal should be made in
accord with the law in effect at the time of the appellate court’s
decision rather than the law in effect at the time the judgment appealed
was rendered.’ ” Kemp v. State, 280 So. 3d 81, 88 (Fla. 4th DCA 2019)
(citation omitted); see also Perez v. Bell S. Telecomms., Inc., 138 So.
3d 492, 494 (Fla. 3d DCA 2014) (applying Daubert retrospectively
and concluding that affirmance was warranted under either Frye, the
standard considered by the trial court, or Daubert, the standard applied
on appeal).

“A trial court has wide discretion in determining the admissibility
of evidence, and, absent an abuse of discretion, the trial court’s ruling
on evidentiary matters will not be overturned.” Sajiun v. Hernandez,
226 So. 3d 875, 877 (Fla. 4th DCA 2017) (quoting Kellner v. David,
140 So. 3d 1042, 1046 (Fla. 5th DCA 2014)).

A trial court is similarly vested with discretion “in determining
how to perform its gatekeeper function when addressing the admissi-
bility of expert opinion testimony” under the Daubert standard.
Booker v. Sumter Cty. Sheriff’s Office/N. Am. Risk Servs., 166 So. 3d
189, 192 (Fla. 1st DCA 2015). However, “that discretion is limited by
the rules of evidence.” Michael v. State, 884 So. 2d 83, 84 (Fla. 2d
DCA 2004).

A. Admissibility under section 90.702
Section 90.702, Florida Statutes codifies the Daubert standard

found in Federal Rule of Evidence 702 and governs the admissibility
of expert testimony. See Bunin v. Matrixx Initiatives, Inc., 197 So. 3d
1109, 1110 (Fla. 4th DCA 2016). In Daubert, the United States
Supreme Court charged trial courts with assuming the role of
gatekeeper and making a “preliminary assessment of whether the
reasoning or methodology underlying the testimony is scientifically
valid and of whether that reasoning or methodology properly can be
applied to the facts in issue.” 509 U.S. at 592-93. In short, Daubert
provides that expert testimony is admissible if it is relevant and
reliable. See id. at 589. The exception to the Daubert analysis is in
cases involving evidence of a kind so familiar and accepted as to
require no foundation to establish the fundamental reliability of the
system. See Booker, 166 So. 3d at 194.

Torrez argues that under a Daubert analysis the science underlying
the expert cadaver dog testimony was not sufficiently reliable to be
admissible. A similar argument, regarding the reliability of dog scent-
tracking evidence, was rejected by the First District in Gear v. State,
257 So. 3d 1243, 1245 (Fla. 1st DCA 2018). In Gear, the defendant
argued that the State failed to lay a proper foundation for the admis-
sion of dog trailing evidence because there was no showing that such
evidence was reliable. Id. at 1246. The First District rejected this
contention and explained that other district courts have held dog
tracking evidence to be admissible if a proper foundation is laid. Id.
(citing McCray v. State, 915 So. 2d 239, 241 (Fla. 3d DCA 2005)).
“The foundation requirement pertains to establishing the reliability of
the dog, which may be accomplished by introducing evidence of the
dog’s breed, training, past performance, and other indicia of reliabil-
ity.” Id.; accord Toler v. State, 457 So. 2d 1115, 1117 (Fla. 1st DCA
1984); see also Green v. State, 641 So. 2d 391, 394 (Fla. 1994)
(allowing evidence to be admitted where “the character and depend-
ability of the dog were established, the officer who handled the dog
was trained, and the evidence was relevant”).

In Florida v. Harris, 568 U.S. 237 (2013), the U.S. Supreme Court
opined on the reliability of scent detection dogs. In that case, the
defendant moved to suppress the evidence found in his truck on the
ground that the drug detection dog’s alert had not given the arresting
officer probable cause for a search. Id. at 240. The trial court con-
cluded that the officer had probable cause to search the defendant’s
truck and so denied the motion to suppress. Id. at 242. The Florida
Supreme Court reversed, holding that the officer lacked probable
cause to search the defendant’s vehicle under the Fourth Amendment.
Id. at 242-43. To assess the reliability of a drug-detection dog, the
Court created a strict evidentiary checklist, “whose every item the
State must tick off.” Id. at 244. On appeal, the U.S. Supreme Court, in
a unanimous opinion authored by Justice Kagan, disagreed and held
that a trial court’s finding of a drug-detection dog’s reliability “cannot
depend on the State’s satisfaction of multiple, independent evidentiary
requirements.” Id. at 245. The Supreme Court stated that:

[E]vidence of a dog’s satisfactory performance in a certification or
training program can itself provide sufficient reason to trust his alert.
If a bona fide organization has certified a dog after testing his reliabil-
ity in a controlled setting, a court can presume, subject to any conflict-
ing evidence offered, that the dog’s alert provides probable cause to
search. The same is true, even in the absence of formal certification, if
the dog has recently and successfully completed a training program
that evaluated his proficiency in locating drugs.

Id. at 246. The Supreme Court sided with the view taken by Justice
Canady in his dissent wherein he opined that such “elaborate and
inflexible evidentiary requirements . . . [were] inconsistent with the
proper understanding of probable cause as a ‘practical, non-technical
conception’ that deals with ‘the factual and practical considerations of
everyday life on which reasonable and prudent men, not legal
technicians, act.’ ” Harris v. Florida, 71 So. 3d 756, 775 (Fla. 2011)
(Canady, J., dissenting) (quoting Maryland v. Pringle, 540 U.S. 366,
370, (2003)); see also Jones v. Commonwealth, S.E.2d 727, 733 (Va.
2009) (“The narcotics detection dog’s reliability can be established
from its training and experience, as well as a proven track record of
previous alerts to the existence of illegal narcotics. Specific certifica-
tions and the results of field testing are not required to establish a
sufficient foundation [for the dog’s reliability].”)

The above-cited cases did not hold that the scientific basis for dog
tracking evidence must be explained before it can be admitted. See
Harris, 568 U.S. at 246; Gear, 257 So. 3d at 1245-46. Rather, they
held that dog detection evidence must be shown to be reliable from
experience. See Harris, 568 U.S. at 246; Gear, 257 So. 3d at 1245-46.
The showing of reliability is met by testimony from the handler
establishing that: they were qualified to work with the dog and to
interpret its responses; the dog had proved successful and reliable; the
dog was a sufficiently trained and proven tracker; the track at issue
was within the scope of the dog’s training and proficiency; and there
is additional indicia of reliability or corroboration. See Gear, 257 So.
3d at 1245-46. However, the corroborative evidence need not be
evidence which, standing alone, links the defendant to the crime. See
Green, 641 So. 2d at 394. Corroborative evidence need only support
the accuracy of the dog evidence and the conclusions implied by it.
See id.

We find that the trial court properly admitted the cadaver dog
evidence. Florida case law involving dog scent evidence accords with
the proposition that courts need not consider the science underlying
testimony relating to cadaver dog evidence. See Gear, 257 So. 3d at
1245-46. “[I]t is common knowledge that some dogs, when properly
trained and handled, can discriminate between human odors.” See
People v. Brooks, 950 P.2d 649, 652-53 (Colo. App. 1997) (quoting
State v. Roscoe, 700 P.2d 1312, 1319-20 (Ariz. 1984)). The evidence
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of the reliability of a dog’s alert is “readily understood by a jury.” Id.
at 653. Or as Bob Dylan once said, “you don’t need a weatherman to
know which way the wind blows.” BOB DYLAN, Subterranean
Homesick Blues, on BRINGING IT ALL BACK HOME (Columbia
Records 1965); McGraw v. State, 245 So. 3d 760, 770 (Fla. 4th DCA
2018) (Gross, J., dissenting), vacated, 2019 WL 6333909 (Fla. Nov.
27, 2019).

Florida cases involving dog scent evidence typically hold that trial
courts only need to determine whether a proper foundation pertaining
to a dog’s reliability was laid to admit the evidence. See Gear, 257 So.
3d at 1246. As such, the foundational requirements for admitting other
forms of dog tracking evidence must similarly be applied to evidence
involving cadaver dogs. See Lane, 862 N.W.2d at 457 (stating that the
use of cadaver dogs is “not significantly different from other forms of
dog tracking evidence”). “Tracking dogs and cadaver dogs both use
a precise sense of smell to identify scents that are outside the range of
human ability to detect.” Id. There is no discernible difference in
abstract terms of reliability between a handler taking a cadaver dog to
a house and having it alert to the odor of decomposition in a particular
area, and a handler taking a dog to an area and following a scent trail.
Accordingly, we affirm on this issue.

Torrez also argues that the cadaver dog expert testimony was
inadmissible due to its lack of scientific reliability. “A trial judge has
the discretion to determine if a witness’s qualifications render him or
her an expert, and this determination will not be overturned absent
clear error.” See Simmons v. State, 934 So. 2d 1100, 1117 (Fla. 2006).
“A trial court’s ruling on the admissibility of evidence is subject to an
abuse of discretion standard of review, but the court’s discretion is
limited by the rules of evidence and the applicable case law.” Horwitz
v. State, 189 So. 3d 800, 802 (Fla. 4th DCA 2015). To be admissible,
expert testimony must “assist the trier of fact in understanding the
evidence or in determining a fact in issue.” § 90.702, Fla. Stat. (2017);
accord Salomon v. State, 267 So. 3d 25, 31 (Fla. 4th DCA 2019).
Expert testimony must concern a subject which is “beyond the
common understanding of the average person” to be helpful to the
trier of fact. See State v. Nieto, 761 So. 2d 467, 468 (Fla. 3d DCA
2000) (quoting La Villarena, Inc. v. Acosta, 597 So. 2d 336, 339 (Fla.
3d DCA 1992)). “[E]xpert testimony should be excluded where the
facts testified to are of such a nature as not to require any special
knowledge or experience in order for the jury to form conclusions
from the facts.” See Johnson v. State, 393 So. 2d 1069, 1072 (Fla.
1980).

Challenges to an expert’s measurements, methods and determina-
tions do not render inadmissible an expert opinion based on them but
goes to the weight of the evidence, raising factual questions to be
determined by the jury. See Murray v. State, 838 So. 2d 1073, 1079-80
(Fla. 2002) (“[T]hese differing expert opinions pose no bar to the
admissibility of the tests or results; the respective credibility of the
experts, and the weight ultimately ascribed to their testimony, shall be
determined by the jury.”). Provided that certain foundational require-
ments are met, Florida courts have allowed the admission of expert
testimony regarding dog tracking and narcotics detection dog
evidence. See Gear, 257 So. 3d at 1245-46; Blackmon v. State, 570 So.
2d 1074, 1076 (Fla. 1st DCA 1990) (upholding the use of a narcotics
dog during a traffic stop to establish probable cause).

The Michigan Court of Appeals came to a similar conclusion in
Lane, 862 N.W.2d at 455-58. In Lane, a case which involved a
cadaver dog, the Court of Appeals rejected defendant’s argument that
cadaver dog evidence could not be admitted because chemical
evidence could not corroborate whether there was human decomposi-
tion at the locations identified by the dog. Id. at 457. In analyzing this
argument under Michigan’s rule of evidence regarding the admission
of expert opinion testimony on areas of specialized knowledge (MRE

702), the Court of Appeals held that a lack of scientific verification of
the presence of a specific scent was not reason to exclude cadaver dog
evidence in every case. Id. at 457-48. Instead, the Michigan Court of
Appeals found that the evidence could be admitted after a sufficient
foundation was established that: “(1) the handler was qualified to use
the dog, (2) the dog was trained and accurate in identifying human
remains, (3) circumstantial evidence corroborates the dog’s identifica-
tion, and (4) the evidence was not so stale or contaminated as to make
it beyond the dog’s competency to identify it.” Id. at 457.

In the context of cadaver dog evidence, we hold, as did Lane, that
expert testimony relating to a dog’s reaction to the odor of human
decomposition is admissible after a proper foundation for reliability
is laid to show that: (1) the handler was qualified to work with the dog
and to interpret its responses; (2) the dog was sufficiently trained and
accurate in the detection of human decomposition odor; (3) circum-
stantial evidence corroborates the dog’s scent identification; and (4)
the evidence was not so stale or contaminated as to make it beyond the
dog’s competency to identify it. See Lane, 862 N.W.2d at 457. We
conclude that these foundational requirements for the admission of
cadaver dog evidence were met in this case.

First, the record contains evidence that Officer Strickland was
qualified to work with Jewel and to interpret her responses. Officer
Strickland described his experience working with the dog. He had
engaged in extensive training with Jewel, was certified with her, and
regularly conducted training with her. See Harris, 568 U.S. at 246.

Second, Jewel was sufficiently trained and accurate. Jewel’s
training records reflect that the dog participated in several
recertifications showing excellent proficiency ratings exceeding
ninety-one percent and only had one instance of a false positive with
no similar incidents since remediation. See id.

Third, the record includes evidence corroborating Jewel’s scent
identification. The search of Vilet’s residence with Jewel was initially
conducted several days after Vilet was last seen. Prior to the search,
bloodstain evidence from the residence indicated that a violent crime
had been committed there. Jewel alerted to an area just outside the
front door of the home. Because Vilet was not located at the residence,
and with evidence suggesting that Torrez’s car was at the home on the
date of Vilet’s disappearance, it was reasonable to suspect that
Torrez’s car may have been used in connection with her disappear-
ance. Months later, Jewel alerted to decomposition odor in various
places in Torrez’s car, particularly the trunk. Further, another degree
of corroboration was provided when a second cadaver dog, Piper, and
handler for a different police agency demonstrated an odor alert to the
same vehicle, and in the same places of the car. Courts in other states
have observed that the use of trained dogs as a follow-up investigative
technique to partially corroborate information received is “a useful,
entirely reasonable and permissible procedure.” People v. Moore, 689
N.E.2d 1181, 1185 (Ill. App. Ct. 1998) (citation omitted).

Last, Dr. Furton testified that, depending on the concentration of
the odor, an odor can be detected after a lengthy passage of time,
especially in enclosed areas. There was nothing to suggest that the
detected odors were stale or that the evidence was contaminated. See,
e.g., People v. Montano, N.E.3d 114, 130-31 (Ill. App. Ct. 2017)
(upholding defendant’s conviction for first-degree murder where
cadaver dogs alerted to the odor of human remains, in a location where
the victim’s body had allegedly been buried, seventeen years after the
victim’s disappearance and presumed death).

The trial court heard evidence as to the qualifications and training
of the cadaver dog handler, the training of the dog itself, and the
circumstances surrounding the search, the dog’s scent identification
and other corroborating facts. This evidence established a proper
foundation for the admission of the expert cadaver dog evidence.
Therefore, we hold that the trial court did not err in admitting the
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expert testimony.

B. Admissibility under § 90.403
Notwithstanding all of the above, the defense also objected to the

admission of the evidence under section 90.403, Florida Statutes
(2017), which states: “Relevant evidence is inadmissible if its
probative value is substantially outweighed by the danger of unfair
prejudice, confusion of issues, misleading the jury, or needless
presentation of cumulative evidence.” The trial court, having
considered the testimony as it relates to the facts of this case, found
that the evidence was relevant and that its probative value was not
outweighed by the prejudice. See § 90.403, Fla. Stat. We find no error
in the admission of the cadaver dog evidence under section 90.403.
First, admission of this evidence was not unduly prejudicial to Torrez
in light of the other evidence presented by the State. A trial court’s
decision to admit or exclude testimony will not be reversed absent an
abuse of discretion. See Eliakim v. State, 884 So. 2d 57, 60 (Fla. 4th
DCA 2004). Second, defense counsel was able to cross-examine the
relevant witnesses and elicit testimony about false positives and alert
errors to impugn the dog’s reliability. Introducing the potential for a
false alert in this case may have lessened the weight of the evidence
but did not undermine the foundation. Potential concerns about the
fallibility of dog scent evidence, or the fear a jury may have been
greatly influenced by hearing such evidence, did not substantially
outweigh the probative value of the testimony, especially in light of
the cautionary instructions provided by the court at defense counsel’s
request. Further, such contentions go to factual issues involving the
weight of the evidence rather than its admissibility and as such are for
the fact-finder to resolve. See Murray, 838 So. 2d at 1079-80.

C. Conclusion
For cadaver dog evidence to be admissible, each dog’s ability and

reliability should be shown on a case-by-case basis. Courts should not
merely assume that any well-trained dog can detect specific odors, but
instead should understand that a dog’s abilities, whether innate or
acquired, is a fact which may be proven by evidence like any other
fact.

III. Competency
“The issue of ‘[w]hether the circuit court fundamentally erred in

failing to hold a competency hearing presents a pure question of law
subject to de novo review.’ ” Baker v. State, 221 So. 3d 637, 639 (Fla.
4th DCA 2017) (quoting A.L.Y. v. State, 212 So. 3d 399, 402 (Fla. 4th
DCA 2017)).

Pursuant to Florida Rule of Criminal Procedure 3.210(b):
If, at any material stage of a criminal proceeding, the court of its own
motion, or on motion of counsel for the defendant or for the state, has
reasonable ground to believe that the defendant is not mentally
competent to proceed, the court shall immediately enter its order
setting a time for a hearing to determine the defendant’s mental
condition[.]

Fla. R. Crim. P. 3.210(b).
In Machin v. State, 267 So. 3d 1098, 1101 (Fla. 4th DCA 2019),

this Court outlined the remedy for a trial court’s failure to conduct a
hearing or enter an order on competency:

[W]here the circuit court finds reasonable grounds to question a
defendant’s competency and does not subsequently hold a hearing or
make a written finding of competency, we will temporarily remand the
case to the circuit court . . . [to] hold a hearing and issue an order
determining whether a nunc pro tunc competency evaluation is
possible.

Machin, 267 So. 3d at 1101 (internal citation omitted). However,
Torrez is not automatically entitled to a new sentencing hearing. As
we have previously instructed:

[I]f the [trial] court can make a nunc pro tunc finding as to appellant’s

competency based upon the existence of evaluations performed
contemporaneous with trial and without relying solely on a cold
record, and can do so in a manner which abides by due process
guarantees, then it should do so and enter a corresponding written
order. However, if the court finds, for any reason, that an evaluation
of appellant’s competency at the time of trial cannot proceed in a way
that ensures appellant’s due process rights, then the [trial] court should
adjudicate [his] current competency and, if [he] is competent, conduct
a new trial on all counts.

Baker, 221 So. 3d at 641-42 (citations omitted).
In this case, defense counsel represented at the sentencing hearing

that an evaluation had been conducted before trial, and Torrez was
found to be competent to stand trial.1 Though no competency
evaluation report is included in the record on appeal, the record does
contain confirmation that another competency evaluation was
performed prior to sentencing and that Torrez was deemed competent
to be sentenced.

Therefore, we remand the case for the trial court to decide whether
it can determine Torrez’s competency at sentencing nunc pro tunc in
accordance with our prior decisions and, if so, enter an appropriate
written order.

Affirmed, but remanded with instructions. (GROSS and
DAMOORGIAN, JJ., concur.)
))))))))))))))))))

1Although Torrez claims that his competency to stand trial is at issue, this claim is
not addressed as we find that it has no merit.

*        *        *
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(GROSS, J.) Gustavo Enamorado Dubon appeals his convictions and
concurrent life sentences for first-degree murder and armed kidnap-
ping.
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Appellant was charged by indictment with the first-degree murder
and armed kidnapping of the victim, Francisco Cuevas. He was
convicted after a jury trial and sentenced to concurrent terms of life in
prison. We affirm the convictions in all respects, but remand to the
circuit court to conduct further competency proceedings.

Facts

The Victim’s Disappearance and Death
The victim and Hagen Christ were business partners in Pyro

Industries, a firm that built commercial kitchen hoods. The victim
handled the business side of the operation, while Christ was the shop
manager. The victim had a falling out with Christ and was planning to
dissolve the partnership by the end of 2007.

Before the victim’s disappearance, the victim’s mother and sister
typically would talk to him several times a week. The last time either
spoke to him was on November 2, 2007. When they did not hear from
him for several days, they went to the Coral Springs Police Depart-
ment and reported him missing on November 6, 2007.

A surveillance video shows that on the morning of November 3,
2007, the victim entered a Dunkin’ Donuts in a shopping plaza near
his home in Coral Springs. That same day, the victim dropped off his
dog to be groomed at a “puppy spa” in the same plaza. The victim
never returned for his dog.

Shortly after the victim went missing, Christ withdrew over
$50,000 from a Pyro Industries bank account.

About five months after the victim’s disappearance, a worker was
removing trees in an area of Palm Beach Gardens near the Beeline
Highway and the Florida Turnpike. He came across a welded steel box
and moved it out of the way with his excavator, leaving a rip in the
box. The box emitted a strong odor, prompting him to call the police.

The box contained a human head barely attached to a shoulder, a
portion of a chest, and a left foot.

The medical examiner determined that the decedent suffered four
lacerations consistent with blows to the head and a number of saw cuts
though his jawbone. Additionally, the decedent’s throat “was all cut
up.” The medical examiner could not tell whether the sharp injuries
occurred before or after the decedent’s death.

A forensic anthropologist testified that the only instance of
antemortem trauma that she could discern from the body was “a
fracture to the nose and then also a deviated septum.” The forensic
anthropologist further testified that postmortem trauma “was the bulk
of the trauma that was evident on the body” and that “this trauma was
sharp force trauma that was consistent with a power saw that had been
used for dismemberment.”

In July 2009, the medical examiner used dental records to identify
the remains as belonging to the victim.

Law enforcement searched the premises of Pyro Industries in
March 2010 and again in April 2010, finding blood on the floor and
around the area close to a welding machine. No DNA evidence was
gathered from the scene. Forensic testing revealed that an attempt had
been made to clean up the blood. Law enforcement also found a
reciprocating saw inside the shop. A forensic specialist testified that
the cleanup was “consistent with a human being dismembered with a
reciprocating saw” on a table in the shop.

Within a week after one of the search warrants was served, Christ
left the United States and went to Peru.

News Report
In July 2010, a Univision television program called “Aqui y

Ahora” aired a segment about the victim’s murder, featuring inter-
views with the victim’s mother, the victim’s sister, and an officer from
the Palm Beach Gardens Police Department (the “Gardens officer”).
The segment, which was translated from Spanish into English for the
jury, discussed the key details of the case:

• A team of workers cutting down trees in South Florida discovered
“a mysterious soldered metal box” in April 2008.

• When officers of the Palm Beach Gardens Police Department
arrived at the scene, they found that “inside the box was a head, [the]
upper part of the torso and a left foot.”

• The victim was living in Coral Springs and last spoke with his
mother on November 2, 2007.

• The victim’s family reported him missing on November 6, 2007,
but Coral Springs Police did not take them seriously.

• The victim’s family obtained a security video showing the victim
buying coffee at a coffee shop in a plaza near his home on Saturday,
November 3, 2007.

• That same morning, the victim left his dog at a pet salon located
a few doors away from the coffee shop, but never showed up to pick
up the dog.

• The victim’s family believed the victim was heading towards his
company’s business, Pyro Industries, as the victim had previously told
them that he would meet with his partner, Hagen Christ, every
Saturday at 8:30 a.m.

• The victim’s family documented suspicious activities in the
company, including that Christ had withdrawn $58,000 only a few
days after the victim’s disappearance.

• After the Palm Beach Gardens Police Department released a
reconstructed drawing of how the victim might have looked, a
detective in Coral Springs contacted them and said that the sketch
resembled a man named Francisco Cuevas, who had been reported
missing on November 6, 2007.

• Police found traces of washed-away blood at the Pyro Industries
shop.

• The victim’s family was “convinced he was murdered at the
shop.”

During the segment, viewers were shown the metal box, the
wooded area where it was found, a communication tower near the
wooded area, the plaza where the victim was last seen, the victim’s
dog, the Pyro Industries building, and a photograph of Christ.

The reporter asked viewers to contact the Palm Beach Gardens
Police Department at the number on the screen if they had any
information about the case, and noted that the family was offering a
$20,000 reward to any person who could provide information
resulting in a conviction.

Appellant’s Contact with Police in 2010
About a week or two after the “Aqui y Ahora” segment aired,

appellant sent a text message to the phone number provided on the
show, telling the police that the victim’s business partner was involved
in the murder and that the rest of the victim’s remains were in the same
area where the metal box was found.

In October 2010, the Gardens officer and a detective met with
appellant in New Orleans. Appellant told the officers that he met two
Hispanic males at a bar and that they paid him $1,000 to send the text
message.

Appellant’s Meeting with the Victim’s Family
The next month, appellant met with the victim’s mother and sister

in New Orleans. Appellant told them that the victim was kidnapped on
the morning of November 3, 2007, and was murdered that night.
Appellant did not tell them where the kidnapping occurred. Appellant
said that two or three people were involved, including a man named
Marvin Reyes and another named Velazquez. Appellant explained
that he was at a nightclub when the “Aqui y Ahora” show aired, and
that people started talking about how two men in the club were
involved in the murder. Those two men then asked appellant to
contact the show because they were upset that the person who paid to
have the victim killed “had not paid them everything.”

Neither the victim’s sister nor his mother provided appellant with
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details regarding the victim’s death. Instead, appellant spent “over an
hour and a half” giving details. Appellant did not admit involvement
in the murder and did not ask about the reward money.

Appellant’s Detention by Immigration
Authorities in August 2012

Appellant was deported in June or July 2012. When appellant came
back to the United States in August 2012, he was picked up by
immigration authorities and held at a detention center in Louisiana.

Appellant’s Phone Conversations with a
Palm Beach Gardens officer in October 2012

In October 2012, the Gardens officer received a call from appel-
lant’s wife, which prompted him to have two phone conversations
with appellant over the next several days.

In the first conversation, appellant said that a Hispanic male was
involved in the victim’s murder, but appellant did not want to supply
a name.

In the second conversation, appellant claimed that he “had no
involvement in the actual homicide,” but admitted that he was present,
that he acted as a lookout, and that a man named Gordo, who had been
hired by Christ, paid him between $6,000 and $7,000 for his participa-
tion. During these conversations, appellant never asked about the
$20,000 reward.

Appellant’s Statement at the Louisiana Detention Center
Later that month, the Gardens officer traveled to the immigration

detention center in Louisiana to meet with appellant. Appellant again
stated that Christ hired Gordo to kill the victim so that he could keep
the business. Appellant added that he, Gordo, and another male
kidnapped the victim from the plaza and put him in the back of a van
before he was murdered and cut into pieces. Appellant also claimed
that more of the victim’s body parts were in the same area where the
metal box was found. Appellant offered to show the Gardens officer
the area where the victim’s body parts were buried. Appellant also
said that if the police took him to the plaza, he could show them
exactly what happened.

Following this conversation, appellant was moved to an immigra-
tion detention center in Miami.

Appellant’s Field Trip to Locations Connected with the Murder
On November 1, 2012, multiple officers, including the Gardens

officer, picked up appellant in Miami and drove northbound on the
Turnpike so that appellant could show them where the victim’s body
was dumped. The Gardens officer gave the following account of the
trip.

During the ride, appellant continually asked, “Are we there yet?”
The Gardens officer responded, “You tell me when we get there.” As
they approached the Beeline Highway, appellant noticed a communi-
cation tower and said, “We’re here.” Appellant added that “this is
where we dumped the body.” They exited the turnpike and appellant
directed them to the area where the metal box had been located.

After they stopped, appellant showed them an area of a lake that
was near a set of palm trees, and told them that the remaining body
parts had been dumped there in plastic bags.1

From there, the group drove south to Coral Springs and parked
across the street from the victim’s house. The Gardens officer asked
appellant, “Do you recognize anything around here?” Appellant said
that he recognized “those houses across the street” because they
surveilled the victim for a couple of days.

Appellant then directed the officers to the shopping plaza, which
was three-to-five minutes away. Appellant said that the color of the
plaza was different and that certain buildings had been added. The
Gardens officer later learned that the plaza had been painted and that
the buildings were added after 2007. Appellant also asked, “Where’s
the puppy spa?” Up until that point, the Gardens officer had assumed

that the puppy spa was in a different plaza. An officer from Coral
Springs then explained that “it’s not here no more.” Appellant then
correctly mentioned that one of the buildings in the plaza had a drive-
thru window, even though the drive-thru could not be seen from
where they were parked.

From the plaza, the group drove about 35-40 minutes to the area
where Pyro Industries was once located. The Gardens officer asked
appellant whether he recognized anything there. Even though there
were no signs identifying the business, appellant pointed to the
building that Pyro Industries had previously occupied.

Appellant’s Recorded Statement
On November 6, 2012, the Gardens officer and other investigators

conducted a recorded interview of appellant.
Appellant stated that in 2007, when he was 16 years old, he came

to the United States from Honduras and lived with a cousin in
Houston, Texas. Appellant went to a Home Depot and met a man
named Varela, who was looking for construction workers. Appellant
initially worked for Varela for about two weeks. Varela would always
mention that he had a boss in Miami named Gordo who had lots of
work involving “dirty” jobs.

Appellant later moved to New Orleans, but eventually called
Varela and told him, “Hey, listen I have no work.” Varela offered
appellant $7,000 or $8,000 for one or two weeks of work in Miami,
but would not tell appellant the nature of the work. Varela and another
man picked appellant up and headed to South Florida.

Once in South Florida, they met Gordo and others at a restaurant.
Varela told appellant that they were going to kill the victim because of
problems at the victim’s welding company.

Gordo said that he would pay them each about $10,000 on behalf
of Christ.

On a Friday or Saturday, they waited for the victim “at the stores.”
Varela said that the victim was at one of the stores with a dog. When
the victim came outside, Gordo and another man (Vasquez) threw the
victim in a van, while appellant grabbed one of his legs. Gordo then
blindfolded the victim. Varela was driving.

Inside the van, “they” (apparently referring to Gordo and Vasquez)
cut the victim’s neck and stabbed him in the stomach, causing him to
bleed to death. Gordo said he was going to cut the victim to pieces
because Christ “didn’t want any trace of him.” The group drove to the
Pyro Industries shop. The victim was already dead when they arrived.
Appellant kept watch, but never went inside the shop. The victim’s
head was placed in a box and his other remains were placed in three
plastic bags. They put the victim’s remains in the van and drove to a
place in Palm Beach County where there are lakes. Appellant helped
dig a hole to dispose of the remains. Appellant was told that Gordo
was going to bury the box separately. Gordo paid appellant $7,000.

Appellant said that he was cooperating because he wanted to see
his son and stay in the country.

Appellant’s Letter
At the outset of the recorded interview, appellant gave the Gardens

officer a letter that he had written. In it, appellant wrote that he was
“being accused of kidnapping because of participating in the death of
[the victim],” but that he knew he was innocent and was “not capable
of committing a suicide [sic] like this.” Nonetheless, appellant’s letter
went on to provide an account of his participation in the victim’s
kidnapping and murder. The story appellant provided in the letter was
similar to the one he told in his recorded statement, though there were
some minor differences between the two accounts.

Follow-Up Investigation
The police attempted to follow up on the people appellant named

as accomplices, but were unable to find anyone with those names who
matched appellant’s descriptions of them.

Defense Case—Alibi Witnesses
Appellant presented an alibi defense, claiming that he was in
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Honduras at the time of the murder.
Appellant’s cousin testified that he saw appellant in Honduras on

a daily basis from the beginning months of 2007 through April 2008.
The cousin, who worked as a civil engineer in Honduras, explained
that he supervised the construction of a hospital in Honduras between
April 2007 and April 2008, and that appellant worked on the project
from beginning to end. The cousin also testified that appellant
participated in his wedding in August 2007, that appellant came to his
house to see his newborn son in late March or early April 2008, and
that appellant attended a birthday party at his house in late April 2008.
According to the cousin, appellant left Honduras in May 2008.

Similarly, the project manager for the hospital construction project
in Honduras testified that she hired appellant in late April 2007 to
supervise the warehouse, and that she saw him every day from May
2007 until he left the company in April 2008. The project manager
explained that she and appellant’s cousin were merely coworkers, that
she did not see him for nearly ten years after 2008, and that he
contacted her over Facebook in 2017 because appellant’s attorney
wanted to talk to her.

Defense Case—Appellant’s Testimony
Appellant testified that he lied to police about being involved in the

victim’s murder and that he was in Honduras when the crime oc-
curred. Appellant explained that he lied to obtain reward money and
also to avoid deportation.

Appellant said that he worked on the hospital construction project
in Honduras from April 2007 until the end of April 2008, that he
attended his cousin’s wedding in August 2007, and that he was at a
relative’s birthday party in April 2008. Appellant first arrived in the
United States in June 2008, having left Honduras the previous month.

Appellant claimed that in 2010 he watched seven or eight minutes
of the “Aqui y Ahora” segment concerning the victim’s murder.
Hoping to obtain the $20,000 reward, which would have allowed him
to “live like a king” in Honduras, appellant sent a text to police in
which he posed as a witness. When officers questioned him in 2010,
appellant eventually told them that he knew nothing about the victim’s
disappearance. The officers threatened appellant with deportation, so
he started giving them false statements, telling them that he heard
some people talk about the disappearance.

Appellant also met with the victim’s family and insinuated that he
knew something about the murder.

In 2012, after appellant was detained by immigration authorities,
appellant lied to the police about his involvement in the murder
because he believed that being a witness would allow him to stay in
the United States. The police told appellant that they wanted to use
him as a witness against the victim’s business partner. The police told
him that they wanted to help him. The police gave appellant the details
of the case, and appellant would repeat the same things back to them.

Appellant testified that it was the police who led him to the lake
where the metal box was found, and that he lied to the police when he
told them where the remainder of the body could be found. Appellant
also said that he did not lead the police to the shopping center, but
rather they took him. Appellant claimed that the things he said in his
letter to police were lies.

Convictions and Sentences
The jury found appellant guilty of first-degree murder and armed

kidnapping as charged. Appellant was sentenced to concurrent terms
of life in prison.

Analysis

The trial court did not abuse its discretion in sustaining
the State’s relevance objections to certain photographs of

appellant in Honduras prior to the time of the murder
During appellant’s cousin’s testimony, defense counsel sought to

introduce a photograph showing appellant at a construction site and
three photographs showing him at a wedding. The cousin testified that
the photograph of appellant at the construction site was taken in May
or June 2007, and that the three other photographs were taken at the
cousin’s August 2007 wedding.

The trial court sustained the State’s relevancy objections to the
photographs, concluding that the photographs were “not relevant in
any way.”

The trial court admitted a photograph of appellant which, accord-
ing to the cousin’s testimony, was taken at the cousin’s stepfather’s
birthday party in Honduras on April 25, 2008.

Appellant argues that the trial court abused its discretion in
excluding photographs depicting him in Honduras before the victim’s
disappearance. He contends that the photographs tended to corrobo-
rate his alibi defense and that “their introduction would have provided
the jury in tangible form what appellant and others testified to.”

The State responds that the photographs were not relevant because
they were taken months before the murder “and did not, in any way,
prove that Appellant was in Honduras at the time of the murder.”

Discussion
The question raised involves the relevance of the photographs. “A

trial court has broad discretion in determining the relevance of
evidence and such a determination will not be disturbed absent an
abuse of discretion.” Sexton v. State, 697 So. 2d 833, 837 (Fla. 1997).

Relevancy is a prerequisite to the admissibility of evidence. Wright
v. State, 19 So. 3d 277, 291 (Fla. 2009). “Relevant evidence is
evidence tending to prove or disprove a material fact.” § 90.401, Fla.
Stat. (2017). “All relevant evidence is admissible, except as provided
by law.” § 90.402, Fla. Stat. (2017).

In a criminal case, “[i]f there is any possibility of a tendency of
evidence to create a reasonable doubt, the rules of evidence are usually
construed to allow for its admissibility.” Vannier v. State, 714 So. 2d
470, 472 (Fla. 4th DCA 1998).

For example, in Vannier, we reversed the defendant’s murder
conviction, holding that the trial court erred in excluding letters
evidencing the decedent’s suicidal intent where the defense at trial was
that the decedent killed herself. Id. at 471-72.

Similarly, in Dean v. State, 916 So. 2d 962, 964 (Fla. 4th DCA
2005), we reversed the defendant’s robbery conviction, holding that
the trial court erred in excluding a pawn slip containing someone
else’s name and a fingerprint that did not belong to the defendant. We
reasoned that the pawn slip was relevant to the defendant’s “theory of
defense that he was not the person who robbed the victim,” as the
evidence had “the possibility of a tendency to create a reasonable
doubt in the jury’s mind” as to whether he committed the crime. Id.

Here, unlike Vannier and Dean, the photographs at issue were not
relevant. The photographs were taken months before the murder and
did not, even indirectly, tend to prove that appellant was in Honduras
at the time of the murder. Even when considered in conjunction with
the testimony of the defense witnesses, the photographs merely
proved that appellant was in Honduras months before the murder
occurred. At best, the photographs’ limited probative value was to
corroborate minor, tangential details of the alibi witnesses’ testimony.
Because the photographs did not tend to prove or disprove a material
fact, the trial court did not abuse its discretion in excluding them as
irrelevant.

The trial court did not abuse its discretion by overruling
appellant’s objection to a portion of the State’s summation

that properly argued the credibility of the witnesses

Additional Facts
During closing argument, the prosecutor challenged the credibility

of appellant’s alibi witnesses:
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You weigh the State’s case with the defense case. Do I believe his
cousin, who clearly has an interest again going to weighing the
evidence, back to weighing the evidence. His cousin. It’s family. And
then gets [the project manager]. Come. Come with me to the States.
She testified.

At that point, defense counsel objected without stating any grounds
for the objection.

Appellant argues that the trial court abused its discretion in
overruling his objection to the prosecutor’s comment in closing.
Appellant claims that the prosecutor’s comment improperly suggested
that “appellant’s cousin was lying for him and he enlisted the help of
another to do the same.”

Discussion
A trial court’s rulings on comments made during closing argument

are reviewed for an abuse of discretion. Jackson v. State, 89 So. 3d
1011, 1018 (Fla. 4th DCA 2012).

Wide latitude is permitted in closing argument. Breedlove v. State,
413 So. 2d 1, 8 (Fla. 1982). “Logical inferences may be drawn, and
counsel is allowed to advance all legitimate arguments.” Id. “A
prosecutor’s argument should be examined in the context in which it
is made.” Lubin v. State, 963 So. 2d 822, 824 (Fla. 4th DCA 2007).
“[A] comment standing alone may be viewed as inappropriate, but
when considered within the context of the entire closing argument and
the record, it may be a fair comment.” Rivera v. State, 840 So. 2d 284,
287 (Fla. 5th DCA 2003).

Here, as a preliminary matter, this issue is unpreserved because
defense counsel did not state a legal ground for his objection to the
prosecutor’s comment. See Tillman v. State, 471 So. 2d 32, 35 (Fla.
1985) (“In order to be preserved for further review by a higher court,
an issue must be presented to the lower court and the specific legal
argument or ground to be argued on appeal or review must be part of
that presentation if it is to be considered preserved.”). Therefore, this
court’s review is limited to whether fundamental error occurred.

Not only was the prosecutor’s argument not fundamental error, it
was not error at all. An attorney may argue the credibility of witnesses
in closing argument, so long as the argument is based on the evidence
presented at trial. Jackson, 89 So. 3d at 1018. The prosecutor’s
comment was a permissible argument that the jury could use the
“weighing the evidence” instruction to determine that appellant’s alibi
witnesses were not credible. The prosecutor merely argued that
appellant’s cousin had an interest in how the case was decided because
he was family, and that he got the project manager to come with him
to the United States to testify. The prosecutor’s argument was based
on an application of the “weighing the evidence” instruction to the
evidence at trial. See Fla. Std. Jury Instr. (Crim.) 3.9 (stating that one
of the factors the jury should consider when “weighing the evidence”
is whether the witness had “some interest in how the case should be
decided”).

The prosecutor never stated that the alibi witnesses “concocted”
their story. Compare Evans v. State, 62 So. 3d 1203, 1204 (Fla. 4th
DCA 2011) (holding that fundamental error occurred where the
prosecutor baselessly argued that the defendant asked the witness to
“hook me up” on the stand, and that they had “three weeks to think of
something” and “concocted” the story). Nor did the prosecutor
otherwise suggest that appellant “suborned perjury” or that the
defense witnesses “manufactured evidence.” Compare Berkowitz v.
State, 744 So. 2d 1043, 1045 (Fla. 4th DCA 1999) (“A suggestion that
the defendant suborned perjury or that a defense witness manufac-
tured evidence, without a foundation in the record, is completely
improper.”) (internal quotation marks omitted).

Because the prosecutor’s comment was a permissible argument
concerning the credibility of the defense witnesses, the trial court did

not abuse its discretion in overruling the objection.

The opinion of the Gardens officer concerning the
application of the law of principals did not rise to the level

of fundamental error

Additional Facts
During appellant’s cross-examination of the Gardens officer,

defense counsel brought out that appellant’s letter to police claimed he
was innocent and was not a murderer.

On redirect, the Gardens officer testified that appellant told him in
the interview that he had participated in the homicide as a lookout and
had grabbed the victim’s foot to throw him in the van. The following
exchange then took place:

Q And [defense counsel] just asked you that isn’t it true that the
defendant in this case said, “I’m not a murderer,” correct?

A Yes.
Q He asked you that?
A Yes, ma’am.
Q Can you still be a principal to murder by what he did?
A Yes, ma’am.
Q Thank you.
[DEFENSE COUNSEL]: Can you still be—Objection.
THE COURT: Overruled.

On appeal, appellant argues that the trial court abused its discretion
in allowing a police officer to opine that, based upon appellant’s
statements, appellant was a principal to murder.

Discussion
As an initial matter, this issue was unpreserved because defense

counsel did not state a legal ground for his objection to the prosecu-
tor’s question. See Tillman, 471 So. 2d at 35. Therefore, this court’s
review is limited to whether fundamental error occurred.

Florida law prohibits a witness from rendering “an opinion which
applies a legal standard to a set of facts.” Cty. of Volusia v. Kemp, 764
So. 2d 770, 773 (Fla. 5th DCA 2000). Similarly, “[a]n opinion as to
the guilt or innocence of an accused is not admissible.” Glendening v.
State, 536 So. 2d 212, 221 (Fla. 1988). “Florida statutory law excludes
such opinion testimony, regardless of its relevance, on the grounds
that its probative value is substantially outweighed by unfair prejudice
to the defendant.” Battle v. State, 19 So. 3d 1045, 1047 (Fla. 4th DCA
2009) (citation and internal quotation marks omitted).

What is more, “there is an increased danger of prejudice when the
investigating officer is allowed to express his or her opinion about the
defendant’s guilt.” Martinez v. State, 761 So. 2d 1074, 1080 (Fla.
2000). For example, it is improper for a police officer to testify that a
case does not involve self-defense. Thompson v. State, 257 So. 3d 573,
578 (Fla. 1st DCA 2018). Likewise, it is error to permit an officer to
give testimony describing the defendant’s actions toward the accuser
as “battery,” as such testimony essentially informs the jury of the
officer’s belief that the defendant is guilty of battery. Heare v. State,
205 So. 3d 823, 827 (Fla. 2d DCA 2016).

Here, it was error to allow the Gardens officer to express the
opinion that the defendant could “still be a principal to murder by what
he did.” Not only did the officer apply a legal standard to a set of facts,
but he also implicitly opined that appellant was guilty of murder under
the principal theory. The prosecutor’s question did not merely ask the
officer whether appellant could be a principal to murder by what he
confessed to, but rather asked whether appellant could be a principal
to murder “by what he did.” Because the prosecutor’s question
presupposed that appellant actually committed the acts he confessed
to, the officer’s affirmative answer essentially told the jury that he
believed appellant’s actions made him a principal to murder.

Moreover, contrary to the State’s argument, the officer’s testimony
was not a “fair response” to defense counsel bringing out that
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appellant claimed he was innocent in his letter to police. While
defense counsel’s cross-examination of the officer opened the door to
the officer reiterating the details of appellant’s confessions, it did not
open the door to the State eliciting improper opinion testimony that
appellant could “still be a principal to murder by what he did.”

Nonetheless, the witness’s impermissible comment on a legal
conclusion did not rise to the level of fundamental error.

The doctrine of fundamental error should be applied only in rare
cases. F.B. v. State, 852 So. 2d 226, 229 (Fla. 2003). To constitute
fundamental error, “the error must reach down into the validity of the
trial itself to the extent that a verdict of guilty could not have been
obtained without the assistance of the alleged error.” Brown v. State,
124 So. 2d 481, 484 (Fla. 1960).

In this case, the officer’s improper comment was made in the
context of discussing appellant’s claim in his letter that he was “not a
murderer,” even though appellant admitted to facts which, if true,
would make him guilty of murder under the principal theory. Notably,
at trial, appellant never disputed that the actions to which he confessed
would make him a principal to murder. Instead, appellant raised an
alibi defense and claimed that he had falsely confessed to the crime.
Because the jury rejected the alibi defense, we conclude that the
verdict of guilty could have been obtained regardless of the officer’s
comment concerning the principal theory. The Gardens officer’s
isolated suggestion concerning the application of a principal theory
was insignificant in the face of the trial judge’s instruction on the law.

Having appointed an expert to evaluate appellant’s
competency to proceed to trial, the trial court erred in failing

to hold an adequate hearing on the issue and failing to
make an independent determination that appellant was

competent to proceed to trial

Additional Facts
On April 1, 2013, the trial court entered an order appointing an

expert to evaluate appellant’s competency.
On April 16, 2013, the trial court held a short hearing at which it

addressed appellant’s competency.2 A defense lawyer standing in for
appellant’s assigned public defender stated that she was waiving
appellant’s presence at the hearing. The stand-in lawyer further stated:
“The Court ordered an evaluation the last time we were here. We’ve
reviewed that. It says that he is competent and I would be prepared to
stipulate.” The stand-in lawyer noted, however, that she had not gotten
in touch with the assigned lawyer and that the assigned lawyer might
want to take a different course of action.

The trial court replied: “Well, I will leave it to [the assigned lawyer]
if he still wants to contest it.” The prosecutor stated that he had “no
problem with that.” The trial court then ruled: “All right. Based upon
the stipulation to the evaluation I do find the defendant to be compe-
tent at this time.”

The trial court never entered a written order addressing appellant’s
competency to proceed to trial.

For sentencing, which was about five weeks after the jury returned
its verdict, the trial court appointed an expert to evaluate appellant’s
competency to proceed to the sentencing stage. The expert testified
that appellant was competent to proceed to sentencing and that he was
malingering. Relying on the expert’s testimony, the trial court found
that appellant was competent to proceed to sentencing.

Merits
“The issue of whether a trial court fundamentally erred in failing to

hold an adequate competency hearing is reviewed de novo.” Pittman
v. State, 254 So. 3d 494, 496 (Fla. 4th DCA 2018).

“Once a reason for a competency hearing has arisen, the defendant
has a due process right to an independent finding of competency.”
Golloman v. State, 226 So. 3d 332, 335 (Fla. 2d DCA 2017). “This

right cannot be waived, and a trial court’s failure to make such a
finding constitutes fundamental error.” Id.

A defendant cannot stipulate to the ultimate issue of competency.
Dougherty v. State, 149 So. 3d 672, 678 (Fla. 2014). “Accepting a
stipulation improperly absolves the trial court from making an
independent determination regarding a defendant’s competency to
stand trial.” Id. However, when the parties agree, the trial court “may
decide the issue of competency on the basis of written reports alone.”
Id. at 679.

“A status hearing may constitute a sufficient competency hearing
if the court reviews a written competency evaluation at the parties’
direction and makes an independent finding that the defendant is
competent to proceed.” Presley v. State, 199 So. 3d 1014, 1018 (Fla.
4th DCA 2016). However, a stipulation to a report’s determination of
competency, as opposed to an agreement to determine competency
based on the report alone, is insufficient to satisfy Florida Rule of
Criminal Procedure 3.212. S.B. v. State, 134 So. 3d 528, 530 (Fla. 4th
DCA 2014).

In other words, a defendant’s “stipulation to his own competency
[does] not constitute an agreement between the parties to allow the
judge to decide the issue of competency on the basis of the written
report alone.” Pittman, 254 So. 3d at 497. Even if it is simply “unclear
whether the trial court made an independent determination” of the
defendant’s competency, the case must be remanded for further
proceedings. Id.

Here, the record fails to reflect that the trial court made an inde-
pendent determination of appellant’s competency to proceed to trial.
There was no agreement between the parties to allow the judge to
decide the issue of competency on the basis of the written report alone.
It is unclear from the record whether the trial court even reviewed the
evaluation. Therefore, because “it is impossible to tell whether the trial
court truly made an independent determination of competency,” the
case must be remanded for further proceedings. Id.

On remand, the trial court must make the determination, in the first
instance, of whether a nunc pro tunc evaluation of competency is
possible. We see two reasons why a retrospective competency
evaluation may be possible in this case: (1) the trial judge had the
opportunity to observe appellant testify at trial; and (2) a competency
evaluation occurred just five weeks after trial to determine appellant’s
competency for sentencing. See People v. Pena, 675 N.Y.S.2d 330,
335 (N.Y. App. Div. 1998) (holding that the defendant’s competency
to stand trial was capable of retrospective determination where
multiple evaluations of the defendant were undertaken in the months
between the jury’s verdict and sentencing).

For these reasons, we temporarily remand the case to the trial court
to follow the procedures outlined in Machin v. State, 267 So. 3d 1098
(Fla. 4th DCA 2019) (en banc), including deciding whether a nunc pro
tunc competency evaluation is possible.

No fundamental error occurred when appellant was
adjudicated guilty of “armed” kidnapping

Additional Facts
Count II of the indictment charged appellant with armed kidnap-

ping, alleging that appellant and “others unknown” kidnapped the
victim against his will “and in the course thereof, there was carried a
deadly weapon, to-wit: a knife, contrary to Sections 787.01(a) [sic],
787.01(2) and 775.087(1)(a), (L10), of the Florida Statutes.” The jury
was instructed that one of the elements of armed kidnapping was that
“a weapon was carried in the course of committing the kidnapping.”
The jury found appellant guilty of armed kidnapping as charged in the
indictment. The jury did not make a finding as to whether appellant
personally carried a weapon. The judgment of conviction states that
appellant was found guilty of armed kidnapping but lists the degree of
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the offense as a first-degree felony. Appellant did not object below to
either the jury instruction on armed kidnapping, the verdict form, or
to his conviction for armed kidnapping.

The trial court sentenced appellant to life in prison on both counts,
finding in relevant part that the circumstances of appellant’s offenses
were heinous, that “the evidence clearly show[ed] that the defendant
actively and personally participated in the kidnapping and murder of
the victim,” and that the court had not seen “any evidence that
[appellant] could be rehabilitated.”

Appellant argues that fundamental error occurred when he was
convicted of armed kidnapping based upon another person’s posses-
sion of a weapon during the commission of the crime. He contends
that his conviction must be reduced to kidnapping and the cause
remanded for resentencing.

Discussion
“Whether an error is fundamental is a de novo determination.”

Terrien v. State, 94 So. 3d 648, 649 (Fla. 4th DCA 2012).
Section 787.01, Florida Statutes, governs the crime of kidnapping,

which is a first-degree felony punishable by imprisonment for a term
of years not exceeding life. § 787.01(2), Fla. Stat. (2007). Section
787.01 makes no distinction between armed and unarmed kidnapping.

However, section 775.087(1)(a), Florida Statutes (2007), provides
that when a person is charged with a first-degree felony in which the
use of a weapon or firearm is not an essential element, and during the
commission of that felony “carries, displays, uses, threatens to use, or
attempts to use any weapon or firearm,” the offense shall be reclassi-
fied to a life felony.

“[S]ection 775.087(1) does not, by its terms, allow for vicarious
enhancement because of the action of a codefendant.” State v.
Rodriguez, 602 So. 2d 1270, 1271 (Fla. 1992). We agree with the
Third District that a defendant may properly be convicted as a
principal to the crime of armed kidnapping, even if he did not
personally possess a weapon during the commission of the crime, so
long as the sentence is not enhanced pursuant to section 775.087.
Allen v. State, 283 So. 3d 372, 373 n.2 (Fla. 3d DCA 2019).

Here, appellant is correct that his conviction on Count II could not
be reclassified to a life felony under section 775.087(1)(a) absent a
jury finding that he personally carried a weapon during the commis-
sion of the crime. However, the record does not show that appellant’s
conviction was ever reclassified to a life felony. Although the
judgment describes appellant’s conviction on Count II as “armed
kidnapping” and lists section 755.087(1)(a) as one of the statutes for
the offense, the judgment also states that the degree of the crime was
a first-degree felony. Thus, appellant’s kidnapping conviction was not
improperly reclassified as a life felony.

Even assuming an improper reclassification, resentencing is not
required. “On direct appeal from a sentence, the test for harmless error
is whether the same sentence would have been imposed.” Noa v. State,
199 So. 3d 1004, 1005 (Fla. 4th DCA 2016). Here, based on the trial
court’s comments at sentencing, it is clear that the same life sentence
would have been imposed on Count II irrespective of whether the
reclassification applied. The trial court found that the circumstances
of appellant’s crimes were heinous, that appellant actively participated
in the kidnapping and murder of the victim, and that there was no
evidence appellant could be rehabilitated. The trial court did not
mention anything about a weapon in its discussion of the proper
sentence. Thus, any error was harmless. By definition, a harmless
error cannot be fundamental error, nor can it be prejudicial for
purposes of an ineffective assistance claim.

The trial court complied with sections 921.1401 and
921.1402, Florida Statutes, in imposing sentence

Additional Facts
At the sentencing hearing, the prosecutor noted that appellant was

16 years old when the crimes occurred and that the sentencing would
proceed under section 921.1401, Florida Statutes. The prosecutor also
incorrectly argued that the court did not have to consider all of the
factors in section 921.1401.

Defense counsel contended that the trial court should not sentence
appellant to life, as appellant’s actual participation in the crimes was
minimal. After hearing evidence and argument, the trial court
pronounced sentence as follows:

Okay. In reviewing Florida Statute 921.1401, I do find that the
nature and circumstances of the offense committed by Mr. Dubon
were, in fact, heinous. There was a tremendous effect that crime had
on the victim’s family. I do find that the actions of the defendant
evidenced his maturity and intellectual capacity in that he had
absolutely no problem leaving Honduras on his own and navigating
his way through the countries to get here to the United States without
a problem.

There’s no evidence of any familial or peer pressure that was
placed on the defendant. I find the defendant—the evidence clearly
shows that the defendant actively and personally participated in the
kidnapping and murder of the victim and I haven’t seen any evidence
that Mr. Dubon could be rehabilitated. And at this time I’m going to
sentence Mr. Dubon on counts one and two to life in prison.

Appellant moved to correct a sentencing error under Florida Rule
of Criminal Procedure 3.800(b)(2), arguing that: (1) the record did not
make clear that the trial court understood it was required to sentence
appellant pursuant to section 775.082(1)(b)2., Florida Statutes,
because the jury never made a finding that he actually killed, intended
to kill, or attempted to kill the victim; (2) the trial court did not make
a specific finding that life in prison was an appropriate sentence; (3)
the trial court failed to address all the required factors in section
921.1401(2), Florida Statutes; and (4) he was entitled to resentencing
because his sentence lacked a review mechanism.

The trial court granted in part and denied in part appellant’s rule
3.800(b)(2) motion.

The trial court incorporated the State’s response and stated that the
record reflected that the court reviewed section 921.1401, considered
all relevant factors, and made the required findings. The trial court
further stated that “concurrent terms of life imprisonment for the
crimes charged is an appropriate sentence,” that the court sentenced
appellant “based on the facts of the case,” and that “[t]here is nothing
in the record to reflect that the Court did not understand that it had the
option not to sentence [appellant] to life imprisonment.” Finally, the
trial court agreed that the sentence lacked a review mechanism and
indicated that an order would be entered specifying that appellant was
“entitled to judicial review pursuant to section 921.1402, Florida
Statutes, after fifteen (15) years in prison for murder in the first degree
because there was no factual finding that appellant “actually killed the
victim,” and that appellant was “entitled to have his sentence for
armed kidnapping reviewed after twenty (20) years.” The trial court
entered a written order reflecting this ruling.

A trial court’s order on a rule 3.800(b)(2) motion is reviewed de
novo. Brooks v. State, 199 So. 3d 974, 976 (Fla. 4th DCA 2016).

The record does not reflect that the trial court misunderstood
its sentencing discretion under Section 775.082(1)(b)

First, appellant argues that the jury never made a finding that he
actually killed, intended to kill, or attempted to kill the victim, and that
the record does show that the trial court understood it was required to
sentence him pursuant to section 775.082(1)(b)2., Florida Statutes.

The level of discretion a trial court has when sentencing a defen-
dant who committed a capital felony before the age of 18 depends on
whether the defendant “actually killed, intended to kill, or attempted
to kill the victim”:
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1. A person who actually killed, intended to kill, or attempted to kill
the victim and who is convicted under s. 782.04 of a capital felony, or
an offense that was reclassified as a capital felony, which was
committed before the person attained 18 years of age shall be
punished by a term of imprisonment for life if, after a sentencing
hearing conducted by the court in accordance with s. 921.1401, the
court finds that life imprisonment is an appropriate sentence. If the
court finds that life imprisonment is not an appropriate sentence, such
person shall be punished by a term of imprisonment of at least 40
years. A person sentenced pursuant to this subparagraph is entitled to
a review of his or her sentence in accordance with s. 921.1402(2)(a).

2. A person who did not actually kill, intend to kill, or attempt to
kill the victim and who is convicted under s. 782.04 of a capital felony,
or an offense that was reclassified as a capital felony, which was
committed before the person attained 18 years of age may be punished
by a term of imprisonment for life or by a term of years equal to life if,
after a sentencing hearing conducted by the court in accordance with
s. 921.1401, the court finds that life imprisonment is an appropriate
sentence. A person who is sentenced to a term of imprisonment of
more than 15 years is entitled to a review of his or her sentence in
accordance with s. 921.1402(2)(c).

§ 775.082(1)(b)1.-2., Fla. Stat. (2018) (emphasis added).
“Thus, a finding that a juvenile offender actually killed, intended

to kill, or attempted to kill the victim results in a minimum sentence of
forty years’ imprisonment under subsection (1)(b)1. Without this
finding, the trial court is not required to impose a minimum sentence.”
Williams v. State, 242 So. 3d 280, 288 (Fla. 2018). “Further, under
section 921.1402, a finding of actual killing, intent to kill, or attempt
to kill entitles a juvenile offender to a sentence review in twenty-five
years, whereas without the finding, the juvenile offender is entitled to
a sentence review in fifteen years . . . .” Id.

Under Alleyne v. United States, 570 U.S. 99 (2013), the jury is
required “to make the factual finding under section 775.082(1)(b) as
to whether a juvenile offender actually killed, intended to kill, or
attempted to kill the victim.” Williams, 242 So. 3d at 294. Where an
error in failing to submit the issue to the jury cannot be deemed
harmless, the proper remedy is to resentence the juvenile offender
pursuant to section 775.082(1)(b)2. Id. at 282, 292-93.

Here, because the jury did not make a finding that appellant
“actually killed, intended to kill, or attempted to kill the victim” (and
the record does not demonstrate beyond a reasonable doubt that a
rational jury would have made such a finding), the trial court was
required to sentence appellant pursuant to section 775.082(1)(b)2.
However, the trial court did not indicate at the sentencing hearing
whether it was sentencing appellant pursuant to section
775.082(1)(b)1. or section 775.082(1)(b)2.

Still, nothing in the record suggests that the trial court sentenced
appellant under section 775.082(1)(b)1. The trial court never
purported to make its own finding that appellant “actually killed,
intended to kill, or attempted to kill the victim.” And the State never
argued at sentencing that appellant was subject to a minimum sentence
of 40 years under section 775.082(1)(b)1.

The trial court’s orders in response to appellant’s rule 3.800(b)(2)
motion further support the conclusion that the trial court was never
under the misapprehension that it was required to sentence appellant
pursuant to section 775.082(1)(b)1. One of the orders indicates that
the trial court understood it had the option not to sentence appellant to
life, but nonetheless found that, based on the facts of the case,
“concurrent terms of life imprisonment for the crimes charged is an
appropriate sentence.” Moreover, the trial court’s other order provides
that appellant will receive judicial review of his sentence on Count I
after 15 years, which indicates that the sentence was pursuant to
section 775.082(1)(b)2.

Even assuming the trial court erred in failing to specify at the
sentencing hearing whether it was sentencing appellant pursuant to
section 775.082(1)(b)1. or section 775.082(1)(b)2., any error is
harmless because the trial court’s comment that a life sentence was an
appropriate sentence conclusively shows that the trial court would
have imposed the same sentence. See Puzio v. State, 278 So. 3d 82, 86
(Fla. 4th DCA 2019) (“The defendant is not entitled to a new sentenc-
ing hearing under section 775.082(1)(b) 2., because the trial court
already stated that ‘it equally finds a sixty-year sentence appropriate
under section 775.082(1)(b)(2) in light of the facts of this case.’ We
agree with the state that the trial court’s comments conclusively show
that the court would have imposed the same sentence.”).

The trial court did not fail to make a finding that a
life sentence was an appropriate sentence.

Second, appellant argues that the trial court erred in failing to make
the specific finding that life in prison was an appropriate sentence.

Contrary to appellant’s argument, the trial court’s comments at the
sentencing hearing make it clear that the trial court was finding a life
sentence to be an appropriate sentence. Even if the trial court’s failure
to use the magic words “appropriate sentence” at the sentencing
hearing was somehow error, the error was corrected when the trial
court made this explicit finding in its order on appellant’s rule
3.800(b)(2) motion.

The record reflects that the trial court reviewed and
considered all relevant factors under section 921.1401(2).

Third, appellant argues that the trial court failed to address all the
required factors in section 921.1401(2), Florida Statutes.

Section 941.1401(2) sets forth a nonexclusive list of factors that the
trial court shall consider in determining whether life imprisonment is
an appropriate sentence for a juvenile offender.

Section 921.1401(2) “states that the trial court shall consider
factors (a) through (j) in determining whether a life sentence is
appropriate, but it does not require the trial court to make specific
findings regarding those factors.” Bailey v. State, 277 So. 3d 173, 178
(Fla. 2d DCA 2019). Under the rule implementing this statute, “[t]he
court shall make specific findings on the record that all relevant
factors have been reviewed and considered by the court prior to
imposing a sentence of life imprisonment or a term of years equal to
life imprisonment.” Fla. R. Crim. P. 3.781(c)(1). “Specifically, courts
must find on the record that they have (1) ‘reviewed’ and (2) ‘consid-
ered’ all relevant factors prior to imposing a life sentence.” Dortch v.
State, 266 So. 3d 1240, 1243-44 (Fla. 1st DCA 2019).

Here, it is clear from the record that the trial court considered all
relevant factors prior to imposing a life sentence. Although the trial
court did not use the magic language “all relevant factors have been
reviewed and considered by the court,” the trial court did specifically
state that it had reviewed section 921.1401. The trial court then
proceeded to make specific findings as to most, but not all, of section
921.1401(2)’s statutory factors.

Appellant complains that the trial court “failed to address factors
(d), (e), (h), and (i).” However, as the State points out, many of the
statutory factors are interrelated, and factors (d), (e), and (i) were
arguably covered by the trial court’s comments about how appellant’s
journey to the United States demonstrated his maturity and intellectual
capacity. Furthermore, because there was no evidence that appellant
had a prior criminal history, the trial court may have found it unneces-
sary to specifically discuss factor (h). Finally, the trial court stated in
its order on appellant’s rule 3.800(b)(2) motion that it had reviewed
section 921.1401 and considered all relevant factors.

The trial court was not required to hold a
full resentencing hearing

Finally, appellant argues that because the original sentence lacked
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a review mechanism, the proper remedy was resentencing—not
amending the sentencing documents to provide for a review mecha-
nism.

Where the sentencing court fails to “make the required findings at
[the juvenile defendant’s] sentencing hearing to comport with chapter
2014-220, Laws of Florida,” and where the sentence lacks any review
mechanism, the defendant is entitled to resentencing. Morris v. State,
246 So. 3d 244, 245 (Fla. 2018). For example, in a case where the
defendant’s sentence for second-degree murder was imposed before
the enactment of section 921.1401, the Fifth District held that “it was
error for the trial court to amend the sentence to provide for a review
hearing without first conducting a resentencing hearing.” Katwaroo
v. State, 237 So. 3d 446, 447 (Fla. 5th DCA 2018), disapproved on
other grounds by Pedroza v. State, SC18-964, 2020 WL 1173747
(Fla. Mar. 12, 2020).

By contrast, in Puzio, this court held that a correction to a sentenc-
ing order to provide for judicial review after 15 years, instead of after
25 years, was a ministerial correction for which the defendant did not
need to be present. 278 So. 3d at 86.

The present case is distinguishable from Morris and Katwaroo.
Unlike Morris and Katwaroo, appellant’s sentencing hearing was
conducted pursuant to section 921.1401. This case is akin to Puzio,
which was a case where the defendant received a resentencing hearing
conducted in accordance with section 921.1401; we held that a change
to the waiting period for judicial review was a ministerial correction
to the sentencing order. Similar reasoning applies to the facts of this
case. Because appellant has already received a sentencing hearing that
comported with section 941.1401, the correction of the sentencing
order to provide for a review mechanism was a ministerial correction.

For these reasons, we affirm the convictions and sentences in all
respects and remand to the circuit court to conduct further proceedings
on the issue of appellant’s competency consistent with this opinion
and Machin v. State. (CONNER and FORST, JJ., concur.)
))))))))))))))))))

1The police later excavated that portion of the lake, but the remaining body parts
were not found.

2The trial judge who presided over the competency hearing was not the same judge
who presided over the trial.

*        *        *

Schools—Charter schools—Taxation—Referendum approved by
voters—Charter school is not entitled to a share of ad valorem taxes
collected pursuant to a referendum to approve ad valorem levy for
school safety, teachers, and operational needs

ACADEMY FOR POSITIVE LEARNING, INC., a Florida not-for-profit corporation,
PALM BEACH MARITIME MUSEUM, INC., a Florida not-for-profit corporation,
d/b/a PALM BEACH MARITIME ACADEMY, MARLENY OLIVO, an individual,
and PEDRO OLIVO, an individual, Appellants, v. SCHOOL BOARD OF PALM
BEACH COUNTY, FLORIDA and G-STAR SCHOOL OF THE ARTS, INC., a
Florida not-for-profit corporation, Appellees. 4th District. Case No. 4D19-2816. April
22, 2020. Appeal from the Circuit Court for the Fifteenth Judicial Circuit, Palm Beach
County; Glenn D. Kelley, Judge; L.T. Case No. 50-2019-CA-000405-XXXX-MB.
Counsel: Shawn A. Arnold and Braxton A. Padgett of The Arnold Law Firm, LLC,
Jacksonville, for appellants. Jon L. Mills of Boies Schiller Flexner LLP, Miami, Stuart
H. Singer and Sabria A. McElroy of Boies Schiller Flexner LLP, Fort Lauderdale, for
appellee, School Board of Palm Beach County, Florida.

(GROSS, J.) Is a charter school entitled to a share of ad valorem taxes
collected pursuant to a 2018 referendum approved by the voters of
Palm Beach County? We hold that the charter school is not so entitled
and affirm the final judgment entered by the circuit court.

Background
Appellants Academy for Positive Learning and Palm Beach

Maritime Academy (the “Charter Schools”) are charter schools
located in Palm Beach County. Appellants Marleny and Pedro Olivo
are parents of a public charter school student who attends Academy

for Positive Learning.

The 2018 Referendum
During the November 2018 election, the School Board of Palm

Beach County, Florida placed a referendum on the ballot asking
county voters to approve an ad valorem levy for the operational needs
of non-charter District schools to fund school safety equipment, fund
program teachers, and improve teacher pay. This is how the referen-
dum appeared on the ballot:

REFERENDUM TO APPROVE AD VALOREM
LEVY FOR SCHOOL SAFETY, TEACHERS

AND OPERATIONAL NEEDS

Shall the School Board of Palm Beach County have authority to levy
1.00 mills of ad valorem millage dedicated for operational needs of
non-charter District schools to fund school safety equipment, hire
additional school police and mental health professionals, fund arts,
music, physical education, career and choice program teachers, and
improve teacher pay beginning July 1, 2019 and automatically ending
June 30, 2023, with oversight by the independent committee of
citizens and experts?

____ Yes
____ No

The referendum expressly excluded public charter schools from
receiving any revenues generated from the ad valorem tax. County
voters approved the referendum, which went into effect on July 1,
2019.

The 2018 Referendum was authorized by section 1011.71(9),
Florida Statutes (2018), which states:

In addition to the maximum millage levied under this section and the
General Appropriations Act, a school district may levy, by local
referendum or in a general election, additional millage for school
operational purposes up to an amount that, when combined with
nonvoted millage levied under this section, does not exceed the 10-
mill limit established in s. 9(b), Art. VII of the State Constitution. Any
such levy shall be for a maximum of 4 years and shall be counted as
part of the 10-mill limit established in s. 9(b), Art. VII of the State
Constitution. Millage elections conducted under the authority granted
pursuant to this section are subject to s. 1011.73. Funds generated by
such additional millage do not become a part of the calculation of
the Florida Education Finance Program total potential funds in
2001-2002 or any subsequent year and must not be incorporated in
the calculation of any hold-harmless or other component of the
Florida Education Finance Program formula in any year. If an
increase in required local effort, when added to existing millage levied
under the 10-mill limit, would result in a combined millage in excess
of the 10-mill limit, any millage levied pursuant to this subsection
shall be considered to be required local effort to the extent that the
district millage would otherwise exceed the 10-mill limit.

§ 1011.71(9), Fla. Stat. (2018) (emphasis added).
No language in section 1011.71(9), as it existed in 2018, requires

that funds generated by the referendum be distributed to charter
schools. The only requirement for the use of “additional millage”
collected as a result of the referendum is that it be used “for school
operational purposes,” which vests much discretion in a School Board
to allocate the funds.

The 2018 Referendum at issue stated that the millage levy would
be “dedicated for operational needs of non-charter District schools to
fund school safety equipment, hire additional school police and
mental health professionals, fund arts, music, physical education,
career and choice program teachers, and improve teacher pay.” This
language falls under the statutory requirement to use these funds “for
school operational purposes.” Id.

In this litigation, appellants have creatively attempted to rewrite
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both the 2018 Referendum and section 1011.71(9). For the reasons set
forth below, we reject those attempts and, instead, abide by the plain
language of the referendum and statute.

The Underlying Litigation
On January 10, 2019, appellants filed a complaint for declaratory

and injunctive relief, requesting that the trial court (1) enter a declara-
tory judgment requiring the School Board to share the 2018 Referen-
dum revenues with the Charter Schools on a pro rata basis; and (2)
enjoin the School Board from denying the Charter Schools their
proportionate share of the 2018 Referendum revenues. Appellants
asserted that the 2018 Referendum violated Florida law by excluding
charter schools because Florida’s statutory scheme mandates equal
treatment of charter and non-charter schools.

Appellants and the School Board filed cross-motions for summary
judgment. The parties agreed that there were no disputed factual issues
and that the case involved a matter of statutory construction and
constitutional interpretation. Following a hearing, the circuit court
issued a thoughtful and detailed order granting the School Board’s
motion for summary judgment and denying appellants’ motion. The
court agreed with the School Board that the 2018 Referendum did not
violate Florida law based on the plain language of the statutory
scheme. The court later entered a final judgment in favor of the School
Board, prompting this appeal.

Discussion1

Appellants argue that the Charter Schools are entitled to a propor-
tionate share of the revenues generated by the 2018 Referendum
because: (A) section 1002.33(17), Florida Statutes (2018), requires
that public charter school students be funded the same as other public
school students; (B) the millage levy authorized under section
1011.71(9) is part of the “current operating discretionary millage” that
must be shared with the charter schools; and (C) the passage of House
Bill 7123 supports the conclusion that the School Board is required to
share the 2018 Referendum revenues.2 We consider each of these
arguments in turn.

The first sentence of the charter school funding provision
in section 1002.33(17) describes the calculation method for
funding students, not the source or amount of such funding
Appellants first argue that the Charter Schools are entitled to a

proportionate share of the revenues generated from the 2018 Referen-
dum because section 1002.33(17), Florida Statutes, requires that
public charter school students be funded the same as other public
school students. Section 1002.33(17) provides, in pertinent part:

(17) Funding.—Students enrolled in a charter school, regardless of the
sponsorship, shall be funded as if they are in a basic program or a
special program, the same as students enrolled in other public schools
in the school district.

§ 1002.33(17), Fla. Stat. (2018).
Appellants’ treatment of the statute omits crucial words; they

appear to read the statute like this: “Students enrolled in a charter
school, regardless of the sponsorship, shall be funded . . . the same as
students enrolled in other public schools in the school district,” while
ignoring the language in the middle of the sentence. As the School
Board asserts, when applying basic principles of statutory construc-
tion, the modifier in the first sentence, “the same as,” must be read to
modify the entire nearest antecedent phrase, “shall be funded as if they
are in a basic program or a special program.” This rule of statutory
construction “calls for a commonsense interpretation of the way in
which words are put together to form phrases, clauses, or sentences.”
Scherer v. Volusia Cty. Dep’t of Corr., 171 So. 3d 135, 138 (Fla. 1st
DCA 2015). The phrase “as if they are in a basic program or a special
program” describes a component of the formula for determining each
charter school’s allocation of funds. See § 1011.62(1), Fla. Stat.

(2018).
In addition to selectively reading the statute, appellants isolate it

from its context—the statutory framework for funding schools. As
pointed out by the School Board, the Florida Education Finance
Program (“FEFP”) allocates funds to school districts based on student
enrollment and uses a unit of measurement for each student called a
full-time equivalent (“FTE”). § 1011.62(1)(a), Fla. Stat. (2018).
Surveys are taken each year to determine the number of students in
one of several programs, which include “basic” educational programs
and specified “special” programs. Id. Each program has an associated
cost factor intended to reflect the relative cost of serving students in
each program, which adds weight to the FTE. § 1011.62(1)(c), Fla.
Stat. (2018). The weight increases the amount of funds a district is
eligible to receive since the FTE is multiplied by the program cost
factor to reach a weighted FTE. § 1011.62(1)(d), Fla. Stat. (2018).

With this context in mind, we conclude that the first sentence of
section 1002.33(17) plainly requires charter school funding to take
into account whether charter school students are enrolled in a “basic”
or “special” education program, “the same as” is done with non-
charter public school funding. Therefore, the trial court correctly
reasoned that this section of the statute refers to the method of
calculating funding, not the funding source or amount.

Appellants look to a 2004 Attorney General Opinion (“AGO”) to
support their interpretation of the statute. That opinion addressed the
question of “whether the language of section 1002.33, Florida
Statutes, requires that charter schools be funded ‘the same as’ other
schools in the public school system.” Op. Att’y Gen. Fla. 2004-67
(2005). The AGO answered the question in the affirmative, opining
that “[t]he language of the statute appears to be plain and definite and
the intention of the Legislature is conveyed clearly and must be
followed.” Id.

However, as the School Board argues, the AGO did not opine that
charter schools are entitled to a share of funding from all of the same
sources as district-operated schools and, instead, merely repeated the
language of the charter school funding provision without analysis.

For these reasons, we conclude that the language of the charter
school funding provision in section 1002.33(17) simply makes the
method of calculating funding for charter schools and non-charter
schools the same; it does not mean that the funding amount or sources
of funding are the same. The circuit court did not err in determining
that the Charter Schools were not entitled to receive a portion of the
proceeds from the 2018 Referendum on this basis.

The millage levy authorized under section 1011.71(9) is not
part of the “current operating discretionary millage”

that must be shared with the Charter Schools
Section 1002.33(17)(b), Florida Statutes, sets forth the sources of

funding for charter schools:
(b) The basis for the agreement for funding students enrolled in a
charter school shall be the sum of the school district’s operating
funds from the Florida Education Finance program as provided in
s. 1011.62 and the General Appropriations Act, including gross
state and local funds, discretionary lottery funds, and funds from
the school district’s current operating discretionary millage levy;
divided by total funded weighted full-time equivalent students in the
school district; multiplied by the weighted full-time equivalent
students for the charter school[.]

§ 1002.33(17)(b), Fla. Stat. (2018) (emphasis added). Appellants
contend that the 2018 Referendum revenues are part of the “current
operating discretionary millage levy,” and therefore must be shared
with the charter schools.

This argument fails for two reasons: (1) the phrase “current
operating discretionary millage levy” in section 1002.33(17)(b) refers
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solely to the nonvoted discretionary millage levy authorized by
section 1011.71(1); and (2) the phrase “current operating discretion-
ary millage levy” in section 1002.33(17)(b) refers to a source of funds
which are a component of the FEFP funds, and does not include the
separate additional millage levy authorized under section 1011.71(9),
which is expressly excluded from the FEFP funds. Each of these
points is addressed in turn.

1. The phrase “Current Operating Discretionary Millage
Levy” in section 1002.33(17)(b) refers to the nonvoted discre-
tionary millage levy contemplated under section 1011.71(1)

The Legislature’s use of the phrase “current operating discretion-
ary millage” in section 1002.33(17)(b) refers to the single nonvoted
discretionary millage levy contemplated under section 1011.71(1),
which states:

1011.71 District School Tax
(1) If the district school tax is not provided in the General Appropria-
tions Act or the substantive bill implementing the General Appropria-
tions Act, each district school board desiring to participate in the state
allocation of funds for current operation as prescribed by s.
1011.62(18) shall levy on the taxable value for school purposes of the
district, exclusive of millage voted under s. 9(b) or s. 12, Art. VII of
the State Constitution, a millage rate not to exceed the amount
certified by the commissioner as the minimum millage rate necessary
to provide the district required local effort for the current year,
pursuant to s. 1011.62(4)(a) 1. In addition to the required local effort
millage levy, each district school board may levy a nonvoted current
operating discretionary millage. The Legislature shall prescribe
annually in the appropriations act the maximum amount of millage a
district may levy.

§ 1011.71(1), Fla. Stat. (2018) (emphasis added).
This nonvoted discretionary millage levy is separate from the

voted-upon millage levy authorized under section 1011.71(9),3

pursuant to which the 2018 Referendum at issue was passed.
Again, as it existed in 2018, section 1011.71(9) provided:
(9) In addition to the maximum millage levied under this section and
the General Appropriations Act, a school district may levy, by local
referendum or in a general election, additional millage for school
operational purposes up to an amount that, when combined with
nonvoted millage levied under this section, does not exceed the 10-
mill limit established in s. 9(b), Art. VII of the State Constitution.
Any such levy shall be for a maximum of 4 years and shall be counted
as part of the 10-mill limit established in s. 9(b), Art. VII of the State
Constitution. Millage elections conducted under the authority granted
pursuant to this section are subject to s. 1011.73. Funds generated by
such additional millage do not become a part of the calculation of
the Florida Education Finance Program total potential funds in
2001-2002 or any subsequent year and must not be incorporated in
the calculation of any hold-harmless or other component of the
Florida Education Finance Program formula in any year. If an
increase in required local effort, when added to existing millage levied
under the 10-mill limit, would result in a combined millage in excess
of the 10-mill limit, any millage levied pursuant to this subsection
shall be considered to be required local effort to the extent that the
district millage would otherwise exceed the 10-mill limit.

§ 1011.71(9), Fla. Stat. (2018) (emphasis added). Unlike the
nonvoted-upon discretionary millage in subsection (1), the voted-
upon millage in subsection (9) is not referred to as a “current operating
discretionary millage,” but is instead referred to as an “additional
millage for school operational purposes.” Id. Further, as the trial court
noted below, a millage levy under subsection (9) is not discretionary,
as it requires voter approval, and therefore the use of the phrase
“current operating discretionary millage” in section 1002.33(17)(b)
cannot be reasonably interpreted to refer to the additional voted-upon

millage in section 1011.71(9).
This conclusion is supported by the fact that the language of

section 1002.33(17)(b) predates the additional voted-upon millage in
section 1011.71(9).4 Therefore, at the time the funding provision of
the charter school statute was adopted, its reference to the “current
operating discretionary millage” could not have contemplated the
voted-upon millage because that subsection did not exist at that time;
that reference must have been solely to the nonvoted millage, now
codified at section 1011.71(1). As the circuit court observed, had the
Legislature intended to include the additional voted-upon millage as
part of charter school funding, it could have amended the charter
school statute, but there was no amendment when the voted-upon
millage provision was enacted.

Appellants contend that the “express language of section
1011.71(9) specifically contemplates that the voted millage is
combined with the nonvoted millage” and together make up a school
district’s total “current operating discretionary millage.” In support of
their position, appellants cite language in subsection (9) stating that “a
school district may levy . . . additional millage for school operational
purposes up to an amount that, when combined with nonvoted
millage levied under this section, does not exceed the 10-mill limit
. . . .” § 1011.71(9), Fla. Stat. (2018) (emphasis added).

However, the use of the word “combined” does not indicate that
both the nonvoted millage and voted-upon millage together comprise
the “current operating discretionary millage,” as appellants suggest.
Instead, the context of the sentence makes clear that the use of the
word “combined” refers to the combination of the various millages for
the purpose of assessing whether the combined rate complies with the
overall constitutional limit on total assessed millage.

2. The phrase “Current Operating Discretionary Millage
Levy” in section 1002.33(17)(b) refers to a subset of the FEFP
funds, not a separate source of funds

The text of section 1002.33(17)(b) makes clear that the phrase
“current operating discretionary millage levy” refers to a source of
funds which are a component of the district’s FEFP funds and does not
include the separate “additional” millage levy authorized under
section 1011.71(9), which is expressly excluded from the FEFP funds.
Section 1002.33(17)(b) provides that funding for students enrolled in
charter schools is limited to the sum of the school district’s operating
funds from the FEFP and the General Appropriations Act, and then
provides examples of the subset of funds included within the FEFP
and the General Appropriations Act:

(b) The basis for the agreement for funding students enrolled in a
charter school shall be the sum of the school district’s operating
funds from the Florida Education Finance program as provided in
s. 1011.62 and the General Appropriations Act, including gross
state and local funds, discretionary lottery funds, and funds from
the school district’s current operating discretionary millage levy;
divided by total funded weighted full-time equivalent students in the
school district; multiplied by the weighted full-time equivalent
students for the charter school. . . .

§ 1002.33(17)(b), Fla. Stat. (2018) (emphasis added).
Although section 1011.71(9) expressly states that revenues

generated pursuant to the voted-upon millage are excluded from the
FEFP funds, appellants contend that this clear legislative mandate has
no bearing on whether such revenues must be shared with public
charter schools. They contend that section 1002.33(17)(b) guarantees
charter schools sources of funding that exist outside of the FEFP, such
as the “current operating discretionary millage levy.”

However, the language of section 1002.33(17)(b) indicates that the
“current operating discretionary millage levy” is not a separate source
of funding apart from the FEFP. Rather, as the School Board notes, the
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phrase is one item in a list following the word “including,” which
indicates that “gross state and local funds, discretionary lottery funds,
and funds from the school district’s current operating discretionary
millage levy” are all examples of operating funds from the FEFP and
the General Appropriations Act.

Appellants contend that the sources of funding listed after the word
“including” in section 1002.33(17)(b) are not illustrative of sources of
FEFP funding; they say the use of the word “including” exists only to
clarify that public charter schools are entitled to both state and local
FEFP funds. To support their position, appellants cite to a portion of
a manual from the Florida Department of Education regarding
Funding for Florida School Districts, which states:

Categorical program funds, which include Florida School Recogni-
tion, District Discretionary Lottery and Class Size Reduction funds,
and any special allocations are added to the Net State FEFP Allocation
to obtain the Total State Funding.

Based on this language, appellants claim that discretionary lottery
funds do not become part of the FEFP because they are “added on top
of the state’s net FEFP allocation to arrive at a district’s total state
funding.”

As the School Board points out, appellants conflate the State’s
“net” FEFP allocation with the total amount of school district
operating funds from the FEFP. The state’s contribution to FEFP
funding is not limited solely to the “Net State FEFP Allocation,” as
evidenced by the FEFP statute, which confirms that categorical funds
(which include discretionary lottery funds) are part of the overall state
FEFP funds distributed to the school districts. See § 1011.62(6)(a),
Fla. Stat. (2018). The very manual upon which appellants rely even
noted that discretionary lottery funds “are added to the FEFP alloca-
tion that is distributed to the districts” and are therefore a part of the
FEFP funding.

Regarding the “current operating discretionary millage levy”
referred to in section 1002.33(17)(b), appellants assert that this is a
source of funding existing outside of the FEFP. However, subsection
(5) of the FEFP statute refers to the nonvoted-upon discretionary
millage levy and contemplates its inclusion in the total amount of
locally contributed funds:

(5) Discretionary millage compression supplement.—The Legisla-
ture shall prescribe in the General Appropriations Act, pursuant to s.
1011.71(1), the rate of nonvoted current operating discretionary
millage that shall be used to calculate a discretionary millage compres-
sion supplement. If the prescribed millage generates an amount of
funds per unweighted FTE for the district that is less than the state
average, the district shall receive an amount per FTE that, when added
to the funds per FTE generated by the designated levy, shall equal the
state average.

§ 1011.62(5), Fla. Stat. (2018). Appellants acknowledge that “[t]he
compression is a part of the FEFP,” but argue that “the Nonvoted
Millage itself is not.” We agree with the School Board that it would be
odd for the State to provide, as part of the FEFP, a supplement based
on a district’s current operating discretionary millage levy if that
millage were not also a component of the district’s FEFP funds. A
logical reading of section 1002.33(17)(b) compels the conclusion that
each of the items listed after the word “including” are all components
of the FEFP.

Because a voted millage levied under section 1011.71(9) is
excluded from the FEFP calculation and charter school funding is
based on the FEFP, the millage levied pursuant to the 2018 Referen-
dum in this case was not part of the “current operating discretionary
millage” that must be shared with the charter schools. The trial court
properly concluded that the Charter Schools were not entitled to a
share of the revenues generated from the referendum on this basis.

The legislative history of section 1011.71(9) does not
support appellants’ assertion that the School Board is

required to share the 2018 Referendum revenues
After appellants filed the underlying lawsuit, section 1011.71(9)

was amended to require that tax revenues generated by a voter-
approved referendum be distributed to charter schools:

(9) In addition to the maximum millage levied under this section and
the General Appropriations Act, a school district may levy, by local
referendum or in a general election, additional millage for school
operational purposes up to an amount that, when combined with
nonvoted millage levied under this section, does not exceed the 10-
mill limit established in s. 9(b), Art. VII of the State Constitution. Any
such levy shall be for a maximum of 4 years and shall be counted as
part of the 10-mill limit established in s. 9(b), Art. VII of the State
Constitution. For the purpose of distributing taxes collected
pursuant to this subsection, the term “school operational purposes”
includes charter schools sponsored by a school district. Millage
elections conducted under the authority granted pursuant to this
section are subject to s. 1011.73. Funds generated by such additional
millage do not become a part of the calculation of the Florida Educa-
tion Finance Program total potential funds in 2001-2002 or any
subsequent year and must not be incorporated in the calculation of any
hold-harmless or other component of the Florida Education Finance
Program formula in any year. If an increase in required local effort,
when added to existing millage levied under the 10-mill limit, would
result in a combined millage in excess of the 10-mill limit, any millage
levied pursuant to this subsection shall be considered to be required
local effort to the extent that the district millage would otherwise
exceed the 10-mill limit. Funds levied under this subsection shall be
shared with charter schools based on each charter school’s propor-
tionate share of the district’s total unweighted full-time equivalent
student enrollment and used in a manner consistent with the
purposes of the levy. The referendum must contain an explanation of
the distribution methodology consistent with the requirements of this
subsection.

§ 1011.71(9), Fla. Stat. (2019) (emphasis added).
Appellants contend that the amendment served to clarify, rather

than change, the law, thereby evidencing the Legislature’s intent that
the voted millage funds be shared with public charter schools all
along.

We reject that contention because the legislative history does not
support it.

First, as the School Board notes, while the original version of the
House Bill proposing the amendment to section 1011.71(9) included
a section describing the proposed amendment as “amending and
clarifying the use of certain voted discretionary operating millages,”
the final version of the bill did not include the term “clarifying.” Fla.
HB 7123, § 17 (2019). Appellants also rely upon a “Final Bill
Analysis” published by the House of Representative’s Ways & Means
Committee, but that source is not persuasive because what ultimately
prevails is the actual language of a statute, not the wording that did not
survive the legislative process. See GTC, Inc. v. Edgar, 967 So. 2d
781, 789 n.4 (Fla. 2007) (noting that the Florida Supreme Court is “not
unified in its view of the use of legislative staff analyses to determine
legislative intent”); Am. Home Assur. Co. v. Plaza Materials Corp.,
908 So. 2d 360, 376 (Fla. 2005) (Cantero, J., concurring in part and
dissenting in part) (proposing that “legislative staff analyses add
nothing to an investigation of legislative intent”).

Second, the Legislature ultimately did not adopt language which
would have made the amendment retroactive. An earlier version of the
bill proposing the amendment stated: “The provisions of this act
relating to ss. 1011.71 and 1002.33, Florida Statutes, amending and
clarifying the use of certain voted discretionary operating millages
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levied by school districts, apply to revenues collected on or after July
1, 2019.” (Emphasis added). However, Chapter 2019-42, Laws of
Florida, Section 17, deleted the word “clarifying” and creates a
prospective application only; it states, “The provisions of this act
relating to s. 1011.71, Florida Statutes, amending the use of certain
voted discretionary operating millages levied by school districts,
apply to such levies authorized by a vote of the electors on or after
July 1, 2019.” Ch. 2019-42 § 17, Laws of Fla. (emphasis added). It is
clear from the context of the sentence that all provisions relating to
section 1011.71, not just the portion pertaining to the limited use of the
funds, apply prospectively.

We reject appellants’ argument that section 1011.71 should be
viewed as a clarification amidst a “growing controversy about
whether voted operating discretionary millage revenues must be
shared with the public charter schools.” The Florida Supreme Court
has adopted a policy of declining to rewrite legislation by viewing
amendments as being “clarifications” of statutes enacted many years
earlier. See, e.g., State Farm Mut. Auto Ins. Co. v. Laforet, 658 So. 2d
55, 62 (Fla. 1995) (“[A] clarifying amendment to a statute that is
enacted soon after controversies as to the interpretation of a statute
arise may be considered as a legislative interpretation of the original
law and not as a substantive change. It would be absurd, however, to
consider legislation enacted more than ten years after the original act
as a clarification of original intent.”); Parole Comm’n v. Cooper, 701
So. 2d 543, 544-45 (Fla. 1997) (“[I]t is inappropriate to use an
amendment enacted ten years after the original enactment to clarify
original legislative intent.”).

Here, the pertinent provision regarding the voted-upon millage
remained unchanged from the time of its enactment in 2001 until July
1, 2019. Applying Laforet and Cooper, we conclude that it is inappro-
priate to consider an amendment passed 18 years after the original
enactment as a clarification of the original enactment.

Finally, we have considered appellants’ constitutional argument
and conclude that Article IX, Section 1(a) of the Florida Constitution
does not alter the statutory interpretation contained in this opinion.

Affirmed. (MAY, J., concurs. GERBER, J., dissents with opinion.)
))))))))))))))))))

1“The standard of review for an order granting summary judgment is de novo.”
State Farm Fla. Ins. Co. v. Lime Bay Condo., Inc., 187 So. 3d 932, 934 (Fla. 4th DCA
2016).

2Appellants also rely on a circuit court order from a different circuit that is not
binding on this court.

3Section 200.001(3), Florida Statutes, which sets forth different categories of school
millage rates, recognizes “nonvoted discretionary school operating millage” and
“voted district school operating millage” as separate and distinct categories. §
200.001(3)(b),(c), Fla. Stat. (2018).

4The charter school statute was enacted in 1996 (previously section 228.056,
Florida Statutes) and is now codified at section 1002.33, Florida Statutes. The
additional voted-upon millage was enacted in 2001 (previously section 236.25(6),
Florida Statutes) and is now codified at section 1011.71(9), Florida Statutes.

))))))))))))))))))
(GERBER, J., dissenting.) I respectfully dissent. By excluding charter
schools from that portion of the current discretionary operating
millage levy permitted by section 1011.71(9), as approved by voters
in the 2018 Referendum, the school district is violating section
1002.33(17)’s requirement that “[s]tudents enrolled in a charter
school, regardless of the sponsorship, shall be funded as if they are in
a basic program or a special program, the same as students enrolled in
other public schools in the school district.” (emphasis added). See
Bank of N.Y. Mellon v. Glanville, 252 So. 3d 1120, 1127 (Fla. 2018)
(“As with any matter involving an issue of statutory interpretation,
courts must first look to the actual language of the statute and examine
the statute’s plain meaning.”) (citation and internal quotation marks
omitted).

I would reverse the circuit court’s final judgment, and remand for

the circuit court to enter a new final judgment finding the 2018
Referendum was illegal and therefore void.

A. Interpreting sections 1002.33(17) and 1011.71(9) in harmony
according to plain meaning favors the charter schools’ position.

The method by which students enrolled in charter schools are
funded, and the sources from which such funding is derived, are
provided in Section 1002.33(17), Florida Statutes (2018), entitled
“Charter schools.” That section provides, in pertinent part:

(17) Funding.—Students enrolled in a charter school, regardless
of the sponsorship, shall be funded as if they are in a basic program
or a special program, the same as students enrolled in other public
schools in the school district. . . .

. . .
(b) The basis for the agreement for funding students enrolled in

a charter school shall be the sum of the school district’s operating
funds from the Florida Education Finance Program as provided in s.
1011.62 and the General Appropriations Act, including gross state and
local funds, discretionary lottery funds, and funds from the school
district’s current operating discretionary millage levy; divided by
total funded weighted full-time equivalent students in the school
district; multiplied by the weighted full-time equivalent students for
the charter school. . . .

§ 1002.33(17)(b), Fla. Stat. (2018) (emphases added).
Section 1011.71, Florida Statutes (2018), entitled “District school

tax,” describes the sources by which “funds from the school district’s
operating discretionary millage levy” may be generated. That section
provides, in pertinent part:

(1) . . . [E]ach district school board desiring to participate in the
state allocation of funds for current operation as prescribed by s.
1011.62(18) shall levy . . . a millage rate not to exceed the amount
certified by the commissioner as the minimum millage rate necessary
to provide the district required local effort for the current year,
pursuant to s. 1011.62(4)(a)1. In addition to the required local effort
millage levy, each district school board may levy a nonvoted current
operating discretionary millage. The Legislature shall prescribe
annually in the appropriations act the maximum amount of millage a
district may levy.

. . . .
(9) In addition to the maximum millage levied under this section

and the General Appropriations Act, a school district may levy, by
local referendum or in a general election, additional millage for
school operational purposes up to an amount that, when combined
with nonvoted millage levied under this section, does not exceed the
10-mill limit established in s. 9(b), Art. VII of the State Constitu-
tion. . . . Funds generated by such additional millage . . . must not be
incorporated in the calculation of any hold-harmless or other compo-
nent of the Florida Education Finance Program formula in any
year. . . .

§ 1011.71(1), (9), Fla. Stat. (2018) (emphases added).
Both sections 1011.71(1) and (9) use the words “may levy” to

describe how a school district may increase its operating millage
above the required operating millage also described in section
1011.71(1). That is, a school board “may levy” an increased operating
millage by its own vote under section 1011.71(1), or a school board
“may levy” an increased operating millage by voting to place an
increased operating millage on the ballot and obtaining voter approval
under section 1011.71(9). The consistent use of the words “may levy”
makes both increased operating millages discretionary. See Fla. Bar
v. Trazenfeld, 833 So. 2d 734, 738 (Fla. 2002) (“The word ‘may’
when given its ordinary meaning denotes a permissive term rather
than the mandatory connotation of the word ‘shall.’ ”).

Because the increased operating millages permitted by sections
1011.71(1) and (9) are both discretionary, and because a school
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district’s “current operating discretionary millage levy” is to be
included in the method of funding students enrolled in a charter school
under section 1002.33(17)(b), the school district’s exclusion of
charter schools from the 2018 Referendum violated section
1002.33(17)’s requirement that “[s]tudents enrolled in a charter
school, regardless of the sponsorship, shall be funded as if they are in
a basic program or a special program, the same as students enrolled in
other public schools in the school district.” See Sch. Bd. of Palm Beach
Cty. v. Survivors Charter Schs., Inc., 3 So. 3d 1220, 1234 (Fla. 2009)
(“[W]e give full effect to all statutory provisions and construe related
statutory provisions in harmony with one another.”) (citation and
internal quotation marks omitted).

B. The school district’s arguments lack merit.

1. The school district misinterprets sections 1002.33(17) and
1011.71(9) as providing two distinct funding mechanisms. The
sections are related and must be read in harmony.
The school district argues sections 1002.33(17) and 1011.71(9)

provide two distinct funding mechanisms and, therefore, section
1002.33(17) has no application to the instant case. According to the
school district, “[g]eneral funding for charter schools under [section
1002.33(17)(b)] includes a mandatory requirement that [Florida
Education Finance Program] funds be distributed to charter schools,”
but section 1011.71(9) explicitly states “additional millage for school
operational purposes” generated after a local referendum or general
election “do not become part of the calculation of the Florida Educa-
tion Finance Program.”

The flaw in the school district’s reasoning is that charter schools’
general funding under section 1002.33(17)(b) does not include only
Florida Education Finance Program components. Rather, section
1002.33(17)(b)’s plain language provides charter schools’ funding is
“the sum of” three sources: (1) “the school district’s operating funds
from the Florida Education Finance Program as provided in s. 1011.62
and the General Appropriations Act, including gross state and local
funds,” (2) “discretionary lottery funds,” and (3) “funds from the
school district’s current operating discretionary millage levy.” That
sum is then “divided by total funded weighted full-time equivalent
students in the school district; multiplied by the weighted full-time
equivalent students for the charter school.”

The flaw in the school district’s reasoning arises from its misappli-
cation of the word “including” within section 1002.33(17)(b).
According to the school district, the word “including” modifies each
funding component which follows—“gross state and local funds,
discretionary lottery funds, and funds from the school district’s
current operating discretionary millage levy”—thus making each
component a part of the Florida Education Finance Program formula.

However, if each funding component following the word
“including” already was included in “the school district’s operating
funds from the Florida Education Finance Program as provided in s.
1011.62 and the General Appropriations Act,” what else is the fund
for students enrolled in a charter school to be “the sum of”? The
question cannot be answered, because interpreting the word “includ-
ing” as modifying each funding component stated within section
1002.33(17)(b) improperly renders the phrase “the sum of” as mere
surplusage. See Sch. Bd. of Palm Beach Cty., 3 So. 3d at 1233 (“Basic
to our examination of statutes, and an important aspect of our analysis
here, is the elementary principle of statutory construction that
significance and effect must be given to every word, phrase, sentence,
and part of the statute if possible, and words in a statute should not be
construed as mere surplusage.”) (citation and internal quotation marks
omitted).

The only logical construction of section 1002.33(17)(b) is that the
word “including” modifies only its nearest reasonable referent, that is,

“gross state and local funds.” See Scherer v. Volusia Cty. Dep’t of
Corrs., 171 So. 3d 135, 138 (Fla. 1st DCA 2015) (“The [nearest-
reasonable-referent] canon holds simply that, whether coming before
or after what is modified, modifiers (adjectives, adverbs, prepositional
phrases, restrictive clauses) should be read as modifying the nearest
noun, verb, or other sentence element to which they can reasonably be
said to pertain.”) (emphasis added).

Thus, the proper construction of section 1002.33(17)(b) is that the
basis for the agreement for funding students enrolled in a charter
school shall be the sum of “the school district’s operating funds from
the Florida Education Finance Program as provided in s. 1011.62 and
the General Appropriations Act, including gross state and local
funds,” “discretionary lottery funds,” and “funds from the school
district’s current operating discretionary millage levy.”

As I have explained in Section A above, “funds from the school
district’s current operating discretionary millage levy” include
increased operating millages permitted by both sections 1011.71(1)
and (9).

2. The school district overlooks section 1002.33(17)’s plain mean-
ing that charter school students shall be funded by the same
method as other public school students.
The school district correctly argues that section 1002.33(17)

describes the method of funding charter school students. However, the
school district then argues the method of funding charter school
students is not the same as the method for funding public school
students, despite the plain meaning of section 1002.33(17)’s first
sentence—“Students enrolled in a charter school, regardless of the
sponsorship, shall be funded as if they are in a basic program or a
special program, the same as students enrolled in other public schools
in the school district.” (emphasis added).

The school district attempts to justify its disregard of the plain
meaning of “the same as” by its own application the nearest-
reasonable-referent canon. According to the school district:

Applying this principle to the sentence at issue, it is clear that the
modifier “the same as” must be read to modify the entire nearest
antecedent phrase—“shall be funded as if they are in a basic program
or a special program.” [The charter schools] simply ignore the words
“as if they are in a basic program or a special program” between
“funded” and “the same as.” . . . It defies logic to interpret “the same
as” to modify only the first few words in the antecedent clause but not
the nearer, remaining words. It would also render the words “shall be
funded as if they are in a basic program or a special program”
meaningless, contrary to basic principles of statutory construction. It
is an “elementary principle of statutory construction that significance
and effect must be given to every word, phrase, sentence, and part of
the statute if possible, and words in a statute should not be construed
as mere surplusage.” Mendenhall v. State, 48 So. 3d 740, 749 (Fla.
2010).

(emphasis added).
The school district misapplies the nearest-reasonable-referent

canon by considering only the “nearest antecedent phrase.” (emphasis
added). As our sister court explained, the nearest-reasonable-referent
canon may rely on a modifier which “com[es] before or after what is
modified.” See Scherer, 171 So. 3d at 138 (“The [nearest-reasonable-
referent] canon holds simply that, whether coming before or after
what is modified, modifiers (adjectives, adverbs, prepositional
phrases, restrictive clauses) should be read as modifying the nearest
noun, verb, or other sentence element to which they can reasonably be
said to pertain.”) (emphasis added); see also Scalia and Garner,
Reading the Law: The Interpretation of Legal Texts 152 (1st ed. 2012)
(the nearest-reasonable-reference canon “applies not just to words that
precede the modifier, but also to words that follow it.”) (emphasis
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added).
Applying the nearest-reasonable-referent canon to section

1002.33(17)’s first sentence, the modifier “the same as” may apply to
the antecedent phrase “shall be funded as if they are in a basic program
or a special program,” or may apply to the subsequent phrase
“students enrolled in other public schools in the school district.” The
question is, to paraphrase our sister court, to which nearest sentence
element can the modifier “the same as” reasonably be said to pertain?
In my opinion, the most reasonable interpretation is that “the same as”
modifies the subsequent phrase “students enrolled in other public
schools in the district,” because “the same as” draws a direct compari-
son to the earlier phrase “[s]tudents enrolled in a charter school.”

In reaching my opinion, I have not ignored (as the school district
has faulted the charter schools for ignoring) the antecedent phrase “as
if they are in a basic program or a special program” within section
1002.33(17)’s first sentence. Having reviewed the charter schools’
briefs, I do not believe the charter schools have ignored that phrase
either.

In fact, the antecedent phrase “as if they are in a basic program or
a special program” supports the charter schools’ argument that charter
school students are to be funded the same as other public school
students. That is because “basic program” and “special program” are
statutorily-defined terms which plainly apply to both charter school
students and public school students.

Section 1011.61(6), Florida Statutes (2018), defines “Basic
programs” as “includ[ing], but are not limited to, language arts,
mathematics, art, music, physical education, science, and social
studies.”

Section 1003.01(10), Florida Statutes (2018), defines “Special
program” as synonymous with “Alternative measures for students
with special needs” and “mean[ing] measures designed to meet the
special needs of a student that cannot be met by regular school
curricula.”

Section 1003.01(3)(a), Florida Statutes (2018), which defines
“Exceptional student,” elucidates what types of “special programs”
exist: “ ‘Exceptional student’ means any student who has been
determined eligible for a special program in accordance with rules of
the State Board of Education. The term includes students who are
gifted and students with disabilities who have an intellectual disabil-
ity; autism spectrum disorder; a speech impairment; a language
impairment; an orthopedic impairment; another health impairment;
traumatic brain injury; a visual impairment; an emotional or behav-
ioral disability; or a specific learning disability, including, but not
limited to, dyslexia, dyscalculia, or developmental aphasia; students
who are deaf or hard of hearing or dual sensory impaired; students
who are hospitalized or homebound; children with developmental
delays ages birth through 5 years, or children, ages birth through 2
years, with established conditions that are identified in State Board of
Education rules pursuant to s. 1003.21(1)(e).” (emphasis added).

Based on the foregoing, I agree with the charter schools’ argument
that, under section 1002.33(17)’s plain meaning, “Students enrolled
in a charter school, regardless of the sponsorship, shall be funded as if
they are in a basic program or a special program, the same as students
enrolled in other public schools in the school district.” (emphasis
added).

3. Contrary to both sides’ arguments, the Legislature’s 2019
amendment of section 1011.71(9) should not affect our interpreta-
tion of the 2018 version of section 1011.71(9).
In 2019, the Legislature amended section 1011.71(9) to add the

following language shown in bold:
(9) In addition to the maximum millage levied under this section and
the General Appropriations Act, a school district may levy, by local

referendum or in a general election, additional millage for school
operational purposes up to an amount that, when combined with
nonvoted millage levied under this section, does not exceed the 10-
mill limit established in s. 9(b), Art. VII of the State Constitution. Any
such levy shall be for a maximum of 4 years and shall be counted as
part of the 10-mill limit established in s. 9(b), Art. VII of the State
Constitution. For the purpose of distributing taxes collected
pursuant to this subsection, the term “school operational purposes”
includes charter schools sponsored by a school district. Millage
elections conducted under the authority granted pursuant to this
section are subject to s. 1011.73. Funds generated by such additional
millage do not become a part of the calculation of the Florida Educa-
tion Finance Program total potential funds in 2001-2002 or any
subsequent year and must not be incorporated in the calculation of any
hold-harmless or other component of the Florida Education Finance
Program formula in any year. If an increase in required local effort,
when added to existing millage levied under the 10-mill limit, would
result in a combined millage in excess of the 10-mill limit, any millage
levied pursuant to this subsection shall be considered to be required
local effort to the extent that the district millage would otherwise
exceed the 10-mill limit. Funds levied under this subsection shall be
shared with charter schools based on each charter school’s propor-
tionate share of the district’s total unweighted full-time equivalent
student enrollment and used in a manner consistent with the
purposes of the levy. The referendum must contain an explanation of
the distribution methodology consistent with the requirements of this
subsection.

§ 1011.71(9), Fla. Stat. (2019) (emphasis added).
According to the charter schools, the 2019 Legislature’s addition

of the bolded sentences was meant to clarify the Legislature’s intent
for the 2018 Referendum’s approved millage increase under section
1011.71(9) “to be shared with public charter schools all along.” In
support, the charter schools cite several Florida Supreme Court cases,
including Matthews v. State, 760 So. 2d 1148 (Fla. 2000), to argue “a
court may consider an amendment to a statute soon after controversies
as to the interpretation of the original act arise as legislative interpre-
tation of the original law. Such subsequent amendments to a statute,
which serve to clarify rather than change existing law, are entitled to
substantial weight in construing the earlier law.” Id. at 1150 (citation
omitted; emphasis added).

Here, the charter schools argue, a growing controversy existed two
years earlier about whether voted operating discretionary millage
revenues must be shared with public charter schools. See Indian River
Charter High Sch., Inc. v. Sch. Bd. of Indian River Cty., Case No. 31-
2016-CA-000432 (Fla. 19th Cir. Ct. June 13, 2017) (circuit court held
the Indian River County School Board was required to share voted
millage levy revenues with charter schools). Thus, the charter schools
argue, the Legislature’s 2019 amendment to section 1011.71(9) was
meant to clarify “[i]t was the intent of the Legislature all along for
Voted Millage funds to be shared with public charter schools, even
under the prior version of section 1011.71(9).”

On the other hand, the school district argues the 2019 Legislature’s
addition of the bolded sentences necessarily means those provisions
did not exist within the 2018 version of section 1011.71(9). In support,
the school district cites Arnold v. Shumpert, 217 So. 2d 116, 119 (Fla.
1968) (“[W]hen a statute is amended, it is presumed that the Legisla-
ture intended it to have a meaning different from that accorded to it
before the amendment.”). The school district also counters the charter
schools’ reliance on cases like Matthews with other Florida Supreme
Court cases holding it is inappropriate to use an amendment enacted
several years after the original enactment to “clarify” original
legislative intent. See, e.g., State Farm Mut. Auto Ins. Co. v. Laforet,
658 So. 2d 55, 62 (Fla. 1995) (“[A] clarifying amendment to a statute
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that is enacted soon after controversies as to the interpretation of a
statute arise may be considered as a legislative interpretation of the
original law and not as a substantive change. It would be absurd,
however, to consider legislation enacted more than ten years after the
original act as a clarification of original intent[.]”).

In my opinion, rather than attempting to choose one viable
statutory construction canon over another in determining the 2019
amendment’s effect on section 1011.71(9), we should simply interpret
the 2018 version of section 1011.71(9) as written. If we had been
called upon to interpret the 2018 version of section 1011.71(9) before
the 2019 amendment, we would have done so, using other statutory
construction canons available for our consideration.

Also contrary to the parties’ positions, the 2019 amendment’s prior
drafts or final bill analysis should not affect our interpretation of the
2018 version of section 1011.71(9). According to the school district,
the Legislature considered in an earlier bill draft, but ultimately did not
adopt, language which would have made the 2019 amendment
retroactive. Instead, the Legislature included express language
providing that the 2019 amendment applies prospectively, which the
school district says shows the Legislature did not intend the changes
to “clarify” a requirement that already applied. On the other hand, the
charter schools argue, the 2019 amendment’s final bill analysis states
it was intended “to clarify that the term ‘school operational purposes’
includes charter schools sponsored by a school district.” (emphasis
added).

The school district’s reliance on earlier drafts, and the charter
schools’ reliance on a final bill analysis, are simply not persuasive as
a matter of law. See Rollins v. Pizzarelli, 761 So. 294, 299 (Fla. 2000)
(“[W]hen the statutory language is clear, legislative history cannot be
used to alter the plain meaning of the statute.”); American Home
Assur. Co. v. Plaza Materials Corp., 908 So. 2d 360, 376 (Fla. 2005)
(Cantero, J., concurring in part and dissenting in part) (proposing that
“legislative staff analyses add nothing to an investigation of legislative
intent”).

Conclusion
In sum, our review should be limited to the 2018 versions of

sections 1002.33(17) and 1011.71(9), and how those statutes may be
read in harmony according to their plain meaning. In my opinion, by
excluding charter schools from that portion of the current discretion-
ary operating millage levy provided in section 1011.71(9), as
approved by voters in the 2018 Referendum, the school district is
violating section 1002.33(17)’s requirement that “[s]tudents enrolled
in a charter school, regardless of the sponsorship, shall be funded as if
they are in a basic program or a special program, the same as students
enrolled in other public schools in the school district.” (emphasis
added).

Based on the foregoing, I would reverse the circuit court’s final
judgment, and remand for the circuit court to enter a new final
judgment finding the 2018 Referendum was illegal and therefore void.

*        *        *

Paternity—Child support—Amount—Voluntary underemploy-
ment—Imputed income—Retroactive support—Trial court erred in
imputing income in amount that father was making while he was living
in Florida where father had moved and was working in North
Carolina—Relevant job market was the city where father currently
resided, and no evidence was presented at trial establishing father’s
earning potential in that city—Trial court also erred by using father’s
gross income instead of net income—Error to require father to pay
entirety of transportation and supervision costs associated with his
visitation—Such expenses are child rearing expenses like any other and
should be shared by parents in accordance with their financial
means—Trial court abused its discretion by having retroactive child
support begin on date of child’s birth where undisputed evidence

showed that, although mother left with child shortly after childbirth,
mother subsequently returned to father to attempt reconciliation with
final separation occurring several months after child’s birth—Calcula-
tion of retroactive support should be done using same recalculations
associated with prospective support—Both parties permitted to offer
evidence of their income for corrected retroactive support period

DOMINIQUE WILLIAMS, Appellant, v. GLORIA GONZALEZ, Appellee. 4th
District. Case No. 4D19-3659. April 22, 2020. Appeal from the Circuit Court for the
Seventeenth Judicial Circuit, Broward County; Dale C. Cohen, Judge; L.T. Case No.
FMCE-17-010579. Counsel: Elaine L. Thompson, Brandon, for appellant. Tal
Shemtov of The Tal Shemtov Law Firm, P.A., Plantation, for appellee.

(FORST, J.) Appellant Dominique Williams (“the Father”) appeals
from the trial court’s final judgment establishing paternity. Specifi-
cally, the Father challenges the trial court’s award of sole parental
responsibility to Gloria Gonzalez (“the Mother”), the reduction of the
Father’s time-sharing, and other restrictions on the Father’s visitation.
On these issues, we summarily affirm. The Father also argues that the
trial court selected an erroneous effective date for the retroactive child
support payment and erred in its calculation of his prospective child
support payment. We agree with the Father with respect to these
claims and, thus, reverse in part.

Background
The Mother and Father originally met in Florida but later moved to

Virginia where the child was born. The couple’s relationship deterio-
rated, and a few weeks after the birth of their child, the Mother left the
Father and took the child to Florida to live with her parents. The
Mother and child remained in Florida for approximately three months
before the couple attempted a reconciliation in Virginia. The reconcil-
iation failed and the Mother and child returned to Florida a second
time.

Per the Father’s testimony, he eventually moved to Doral, Florida,
forty-five minutes from his child, and worked as a warehouse worker
earning a gross income of $1,600 per month. He lived in Florida for
several months before moving to North Carolina, where he currently
resides and has a familial support system. In North Carolina, the
Father works 20-25 hours per week for his family’s business earning
$760 per month. These modest hours allow the Father to take online
classes towards obtaining a real estate license. The Father’s family
helps support him, and his new girlfriend pays for their rent and
utilities. The Father’s parents also gifted him a car worth approxi-
mately $21,000. At the time of trial, the Father had made child support
payments totaling $1,600.

During this time, the Mother worked two jobs to support herself
and the child. The Mother at the time of trial was working as a
paralegal and earning approximately $60,000 per year.

Following a trial focusing on child custody and support, the trial
court determined that the Father was underemployed and imputed
monthly income of $1,600 to him. The court relied upon the $1,600
per month that the Father was making while working in Florida in
2018, rather than the $760 he was currently earning each month in
North Carolina. The trial court further ordered retroactive child
support to be paid to the Mother, imputing the income in the same
manner as done for the prospective child support payments and
determining that the payments were to be retroactive to April 2016,
the date of the child’s birth.

In addition to challenging the trial court’s custody award, the
Father appeals the imputation of income calculations and the
durational scope of the retroactive support payments. As noted above,
we summarily affirm the order with respect to the child custody
determinations. Our sole focus is the trial court’s rulings on the child
support issues.

Analysis

A. Prospective Child Support
“The standard of review for a child support award is abuse of
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discretion.” Henry v. Henry, 191 So. 3d 995, 997 (Fla. 4th DCA 2016)
(quoting McKenna v. McKenna, 31 So. 3d 890, 891 (Fla. 4th DCA
2010)).

The Father argues that the trial court abused its discretion by
imputing income to him based on his prior Florida wages because, at
the time of trial, he was living and working in North Carolina, making
less wages. The Father also argues that the trial court abused its
discretion by failing to deduct applicable taxes from his imputed
income and by allocating the full costs of transportation and supervi-
sion to the Father. The court’s finding that the Father was willfully
underemployed has not been appealed.

“Where a finding of voluntary unemployment or underemploy-
ment is made, section 61.30(2)(b) states that the trial court is to
determine the parent’s employment potential and probable earnings
‘based upon his or her recent work history, occupational qualifica-
tions, and prevailing earnings level in the community.’ ” Broga v.
Broga, 166 So. 3d 183, 186 (Fla. 1st DCA 2015) (quoting §
61.30(2)(b), Fla. Stat.). The relevant inquiry focuses on the commu-
nity in which the Father lives and works. See Rabbath v. Farid, 4 So.
3d 778, 782 (Fla. 1st DCA 2009) (reversing imputation of income
based on past, foreign job because “[n]o evidence was presented
regarding the current, prevailing earnings level and the potential
source(s) or amount of income in the pertinent community for
purposes of imputing income to Appellant.”). The trial court may only
impute a level of income supported by the evidence of employment
potential and probable earnings and this determination must be based
on competent substantial evidence. Alich v. Clapp, 926 So. 2d 467,
468 (Fla. 4th DCA 2006).

Here, the Father testified that, at the time of trial, he was earning
$760 per month by working 20-25 hours for his family business. The
Father’s 2018 financial affidavit indicated that he had a gross income
of $1,600 a month working full-time in Florida at a rate of $10 per
hour. The trial court, upon finding that the Father was voluntarily
underemployed, imputed income of $1,600 per month based on this
affidavit. This was error as the relevant job market was Charlotte,
North Carolina, and no evidence was presented at trial establishing the
Father’s earning potential in Charlotte. On remand, the trial court is to
hold an evidentiary hearing to determine the Father’s earning potential
in Charlotte, as opposed to imputing income based on the Father’s
prior wages in Florida.

The trial court also erred by using the Father’s gross income instead
of his net income. See § 61.30(9), Fla. Stat. (2019) (“Each parent’s
percentage share of the child support need shall be determined by
dividing each parent’s net monthly income by the combined net
monthly income.”); see also Ondrejack v. Ondrejack, 839 So. 2d 867,
871 (Fla. 4th DCA 2003) (“Section 61.30(9), Florida Statutes,
provides the statutory formula which must be used to determine each
parent’s actual dollar share.”). This, too, must be corrected on remand.

Lastly, the trial court erred by requiring the Father to pay the
entirety of the transportation and supervision costs associated with his
visitation. “The expense of transporting the minor child for visitation
is a childrearing expense like any other, which should be shared by the
parents in accordance with their financial means.” Aranda v. Padilla,
216 So. 3d 652, 654 (Fla. 4th DCA 2017). “[T]he proper test is the
consideration of the parties’ financial circumstances.” Id. (internal
quotations omitted); see also McKenna v. Fisher, 778 So. 2d 498, 499
(Fla. 5th DCA 2001) (reversing trial court’s decision assigning the
father responsibility for all travel costs because he was the party who
relocated). Likewise, the costs of the supervised visitation should not
have been allocated solely to the Father. See Perez v. Fay, 160 So. 3d
459, 466 (Fla. 2d DCA 2015) (“the expenses of visitation are part of
the parties’ childrearing expenses that must be addressed as part of the
parties’ child support obligations”); see also Drakulich v. Drakulich,
705 So. 2d 665, 667 (Fla. 3d DCA 1998) (the expenses of visitation
are a childrearing expense like any other).

On remand, the trial court must determine the proper amount of
income to impute to the Father based on his earning potential in
Charlotte, North Carolina to calculate the prospective child support
payments. The Mother’s contention that the Father is “hiding money”
by receiving a car worth $21,000 can be more properly addressed at
this evidentiary hearing.

B. Retroactive Child Support
“Awards of retroactive child support are reviewed for an abuse of

discretion.” Henry, 191 So. 3d at 998 (citing Wright v. Wright, 411 So.
2d 1334, 1336 (Fla. 4th DCA 1982)).

The Father argues that the trial court abused its discretion by
having the retroactive child support begin in April 2016 instead of
November 2016. The Father further contends that the trial court erred
by imputing to him an arbitrary income for the retroactive period. The
Mother has also requested that the trial court revisit the income
attributed to her in these calculations should this court remand the case
for an evidentiary hearing. Additionally, both parties maintain that the
trial court chose an arbitrary income to impute to each of them in the
retroactive support calculation.

“[T]he court has discretion to award child support retroactive to the
date when the parents did not reside together in the same household
with the child, not to exceed a period of 24 months preceding the filing
of the petition. . . .” § 61.30(17), Fla. Stat. (2019). Further, a court may
award retroactive child support where the child has needs and the
parent has the corresponding ability to pay. Smith v. Smith, 872 So. 2d
397, 399 (Fla. 1st DCA 2004) (citing Bardin v. State, 720 So. 2d 609,
611-12 (Fla. 1st DCA 1998)). The obligor parent is entitled to credit
for any payments that would qualify under section 61.30(17)(b),
Florida Statutes (2019), that occurred during the retroactive support
period. Lennon v. Lennon, 264 So. 3d 1084, 1087 (Fla. 2d DCA
2019).

The Father gave unopposed testimony that the Mother left with the
child shortly after childbirth but subsequently returned and reconciled
with the Father, with the final separation occurring around
Thanksgiving in 2016. We thus agree with the Father that the
retroactive child support award should be calculated beginning in late
November 2016. See Ditton v. Circelli, 888 So. 2d 161, 162-63 (Fla.
5th DCA 2004) (holding that the retroactive award of child support to
a time period when the parties were living together is reversible error).
As for the calculation of the Father’s ability to pay child support for
the period when he was not living with mother and child, the same
recalculations associated with prospective child support must be done
here. The Mother should also be permitted to offer evidence establish-
ing her income during the corrected timeframe because, as she
correctly points out, she did not make $60,000 per year during the
entire retroactive period.

Conclusion
On remand, the trial court is to hold an evidentiary hearing to

establish the Father’s earning potential in Charlotte, North Carolina
for the prospective child support calculations. The net income, as
opposed to gross income, is to be used. The trial court must also
allocate the costs of transportation and supervision according to the
parties’ financial circumstances. Finally, both parties are to be
permitted to offer evidence of their income for the corrected retrospec-
tive child support period.

Affirmed in part, Reversed in part, and Remanded with instruc-
tions. (CONNER and KUNTZ, JJ., concur.)

*        *        *

Criminal law—Probation revocation—Sentencing—Violent felony
offender of special concern—Failure to make finding of dangerous-
ness—Remand for new sentencing—Judicial finding of dangerousness
does not violate Apprendi v. New Jersey or Alleyne v. United States

JONATHAN D. BORRERO, Appellant, v. STATE OF FLORIDA, Appellee. 4th
District. Case Nos. 4D18-2118 and 4D18-2119. April 22, 2020. Consolidated appeals
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from the Circuit Court for the Seventeenth Judicial Circuit, Broward County; Andrew
L. Siegel, Judge; L.T. Case Nos. 14-4703CF10A and 14-8338CF10A. Counsel: Carey
Haughwout, Public Defender, and Christine C. Geraghty, Assistant Public Defender,
West Palm Beach, for appellant. Ashley Moody, Attorney General, Tallahassee, and
Rachael Kaiman, Assistant Attorney General, West Palm Beach, for appellee.

(PER CURIAM.) Appellant challenges the revocation of his probation
and sentence imposed. He qualified as a violent felony offender of
special concern pursuant to section 948.06(8)(c), Florida Statutes
(2017). After appellant admitted the violations of probation of which
he was charged, the court proceeded with a sentencing hearing. The
purpose of the hearing was to determine whether appellant posed a
danger to the community, which would require the revocation of his
probation. Despite the State’s request, the court failed to make any
findings of dangerousness, contrary to section 948.06(8)(e)1., Florida
Statutes (2017). The State concedes, and we agree, that this failure
requires a reversal and remand for a new sentencing hearing.
Whittaker v. State, 223 So. 3d 270, 273-74 (Fla. 4th DCA 2017);
Barber v. State, 207 So. 3d 379, 384-85 (Fla. 5th DCA 2016).

Because resentencing is a de novo proceeding, see State v. Collins,
985 So. 2d 985, 989 (Fla. 2008), we need not address the remaining
issues raised, including the denial of the motion for reduction and
mitigation of the sentence, and the motion to appoint conflict counsel,
as appellant made a claim of ineffective assistance of counsel.
Appellant will be appointed counsel for the sentencing, and counsel
may raise any issues that are legally permissible in resentencing,
including issues of mitigation.

For purposes of resentencing, we do address and reject appellant’s
contention that we should recede from Souza v. State, 229 So. 3d 387
(Fla. 4th DCA 2017), holding that a judicial finding of dangerousness
for purposes of section 948.06(8)(e) does not violate Apprendi v. New
Jersey, 530 U.S. 466 (2000), and Alleyne v. United States, 570 U.S. 99
(2013). We explained our reasoning in Hollingsworth v. State, No.
4D18-3705 (Fla. 4th DCA April 1, 2020), which reasoning we adopt
here.

Reversed and remanded for further proceedings. (WARNER,
GERBER and FORST, JJ., concur.)

*        *        *

Criminal law—Double jeopardy—Language of information did not
support convictions for assault and attempted burglary based on
separate conduct and, accordingly, separate convictions violated
defendant’s double jeopardy rights—Remand with instructions to
strike conviction and sentence for assault—Sentencing—Competency
of defendant—Trial court erred when it made nunc pro tunc compe-
tency determination dating to time of trial when competency was not
raised until sentencing

HERMAN WILLIAMS, Appellant, v. STATE OF FLORIDA, Appellee. 4th District.
Case No. 4D18-1128. April 22, 2020. Appeal from the Circuit Court for the Seven-
teenth Judicial Circuit, Broward County; Dennis D. Bailey, Judge; L.T. Case No. 17-
010037CF10A. Counsel: Carey Haughwout, Public Defender, and Timothy Wang,
Assistant Public Defender, West Palm Beach, for appellant. Ashley Moody, Attorney
General, Tallahassee, and Matthew Steven Ocksrider, Assistant Attorney General,
West Palm Beach, for appellee.

(KUNTZ, J.) Herman Williams appeals his convictions and sentences.
He raises six arguments on appeal, two of which have merit.1 We
affirm the remaining issues without comment.

First, we agree with Williams that his convictions for both assault
and attempted robbery violate the double jeopardy clause of the
United States and Florida Constitutions. See U.S. Const. amend. V;
art. I, § 9, Fla. Const.; Valdes v. State, 3 So. 3d 1067, 1069 (Fla. 2009)
(“[T]he Constitution prohibits subjecting a person to multiple
prosecutions, convictions, and punishments for the same criminal
offense.”).

Here, the information charged Williams with one count of burglary

of a conveyance with battery and one count of attempted robbery. For
the attempted robbery count, the language of the information charged
assault as an alternative means of force, making it a necessarily lesser-
included offense subsumed by the attempted robbery charge. On the
burglary count, the jury found Williams guilty of assault, a lesser-
included offense. On the attempted robbery count, the jury found him
guilty as charged in the information. Neither the information nor the
verdict form distinguished the acts or made clear that they were based
on different conduct.

To determine whether two crimes “are based upon the same
conduct for purposes of double jeopardy, the reviewing court may
consider only the charging document.” Lee v. State, 258 So. 3d 1297,
1304 (Fla. 2018). Further, the “reviewing court’s ability to find
evidence in the record to support multiple convictions is insufficient
to defeat a double jeopardy claim when nothing in the charging
document suggests that the convictions were based on separate
conduct.” Id. at 1303-04. The information in this case does not support
convictions for assault and attempted burglary based on separate
conduct. So, on remand, the court shall strike Williams’s conviction
and sentence for assault.

Second, we agree that the circuit court erred when it made a nunc
pro tunc competency determination dating to the time of trial when, in
this case, competency was not raised until sentencing. The compe-
tency determination should have been made when it was raised at the
time of sentencing. Cf. Jones v. State, 230 So. 3d 889, 890 (Fla. 4th
DCA 2017) (stating that, under Fla. R. Crim. P. 3.210(b), “once a
court has reasonable grounds to question the defendant’s compe-
tency,” it must hold a hearing). But, based on our reversal of the
judgment and sentence for assault, the determination should now be
made at the time of resentencing on remand.

In conclusion, we reverse the court’s judgment and sentence and
remand the case. On remand, the court shall strike Williams’s
conviction and sentence for assault. After doing so, and if the court
determines that Williams is competent to be sentenced, the court shall
resentence Williams for attempted robbery.

Affirmed in part, reversed in part, and remanded. (WARNER and
KLINGENSMITH, JJ., concur.)
))))))))))))))))))

1The State concedes error on these two issues.

*        *        *

Criminal law—Post conviction relief—Counsel—Ineffectiveness—No
error in denying relief where, in light of powerful evidence of guilt,
defendant cannot establish prejudice

BENJAMIN GINIEBRA, Appellant, v. STATE OF FLORIDA, Appellee. 4th District.
Case No.4D19-3501. April 22, 2020. Appeal of order denying rule 3.850 motion from
the Circuit Court for the Fifteenth Judicial Circuit, Palm Beach County; Joseph Marx,
Judge; L.T. Case No. 502009CF011136AXXXMB. Counsel: Deana K. Marshall of the
Law Offices of Deana K. Marshall, Riverview, for appellant. No appearance required
for appellee. 

(PER CURIAM.) We affirm the trial court’s denial of appellant’s
motion for postconviction relief. In light of the powerful evidence of
guilt, appellant cannot show prejudice. Cortes v. State, 85 So. 3d
1135,1138 (Fla. 4th DCA 2012) (affirming an excessively lengthy
postconviction motion where the evidence of guilt was strong, and
defendant’s claims of innocence were implausible and weak).

As the Supreme Court of the United States emphasized in Strick-
land v. Washington, 466 U.S. 668 (1984):

[T]he ultimate focus of inquiry must be on the fundamental fairness of
the proceeding whose result is being challenged. In every case the
court should be concerned with whether, despite the strong presump-
tion of reliability, the result of the particular proceeding is unreliable
because of a breakdown in the adversarial process that our system
counts on to produce just results.
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Id. at 696. Importantly, the Supreme Court also emphasized:
Although we have discussed the performance component of an
ineffectiveness claim prior to the prejudice component, there is no
reason for a court deciding an ineffective assistance claim to approach
the inquiry in the same order or even to address both components of
the inquiry if the defendant makes an insufficient showing on one. In
particular, a court need not determine whether counsel’s performance
was deficient before examining the prejudice suffered by the defen-
dant as a result of the alleged deficiencies. The object of an ineffective-
ness claim is not to grade counsel’s performance. If it is easier to
dispose of an ineffectiveness claim on the ground of lack of sufficient
prejudice, which we expect will often be so, that course should be
followed. Courts should strive to ensure that ineffectiveness claims not
become so burdensome to defense counsel that the entire criminal
justice system suffers as a result.

Id. at 697 (emphasis supplied).
All of appellant’s claims can be disposed of because of lack of

sufficient prejudice. The Supreme Court has emphasized the heavy
burden and stringent standard that applies to ineffective assistance
claims:

With respect to prejudice, a challenger must demonstrate “a reason-
able probability that, but for counsel’s unprofessional errors, the result
of the proceeding would have been different. A reasonable probability
is a probability sufficient to undermine confidence in the outcome.”
Id., at 694, 104 S. Ct. 2052. It is not enough “to show that the errors
had some conceivable effect on the outcome of the proceeding.” Id.,
at 693, 104 S. Ct. 2052. Counsel’s errors must be “so serious as to
deprive the defendant of a fair trial, a trial whose result is reliable.” Id.,
at 687, 104 S. Ct. 2052.

Harrington v. Richter, 562 U.S. 86, 104 (2011). Appellant has not met
that burden.

Affirmed. (WARNER, MAY and KUNTZ, JJ., concur.)

*        *        *

Dissolution of marriage—Marital settlement agreement—Equitable
distribution—Equalizing payment—Periodic payments—Value—
Action seeking to supplement lump sum received as part of former
husband’s life insurance with an amount equal to that which would
have been received through periodic equalizing payments pursuant to
parties’ incorporated MSA—Trial court erred in finding that estate
only had to pay a portion of the outstanding equalizing payment
balance based on conclusion that a present-value deduction was
warranted because former wife received two-thirds of equalizing
payment up front rather than over a period of eighty months as
contemplated in MSA—Payments were part of equitable distribution
of marital assets—Argument that payments were a hybrid of alimony
and equalization payments is not supportable where MSA clearly
demonstrates that parties waived right to temporary and permanent
support—Since property rights in a dissolution of marriage action are
absolutely fixed and vested at the time of entry of final judgment, the
trial court cannot thereafter modify those rights—Total amount from
equalizing payments vested in former wife the day final judgment was
entered, and she was owed the portion of that amount which was not
covered by former husband’s life insurance because no provision in
MSA permitted estate to reduce payment stream to present value

JANE ALLEN, Appellant, v. ESTATE OF JAY E. ALLEN, Appellee. 4th District.
Case No. 4D19-2195. April 22, 2020. Appeal from the Circuit Court for the Seven-
teenth Judicial Circuit, Broward County; Charles M. Greene, Judge; L.T. Case No.
PRC-15-005542. Counsel: Amanda B. Haberman and Liliana Loebl of Kaplan Loebl,
LLC, Aventura, for appellant. David M. McDonald of McDonald & McDonald,
Miami, for appellee.

(FORST, J.) This case involves a dispute regarding the terms of a
Marital Settlement Agreement (“MSA”), incorporated into a final

judgment of dissolution. The MSA included an equalizer payment
provision transferring funds from Jay Allen to his ex-wife, Jane Allen.
Soon after the entry of the final judgment, Jay passed away. A dispute
arose between Jay’s estate (“the Estate”) and Jane with respect to the
MSA’s contingency arrangement for the equalizer payment. The trial
court resolved the dispute to the satisfaction of the Estate. We
conclude that the trial court erred in its construction of the MSA. Thus,
we reverse.

Background
Jane and Jay entered into the MSA in October 2015 and finalized

their divorce a few weeks later. The parties’ current dispute arises out
of differing interpretations of the MSA. The three pertinent provisions
are as follows:

ARTICLE IV: WAIVER OF ALIMONY: Both parties do freely,
knowingly and irrevocably waive and renounce any and all rights they
may have to alimony of all types, including but not limited to tempo-
rary, permanent, rehabilitative, lump-sum, bridge-the-gap, and
transitional alimony. The Husband and Wife mutually acknowledge
that they have been fully advised concerning their rights in this regard
and that each is aware of the earning ability and financial resources of
the other. This provision cannot be modified under any circumstance
whatsoever.

* * *
ARTICLE VI: EQUITABLE DISTRIBUTION: as equitable distribu-
tion of the marital assets, and not for support, the parties agree as
follows.

* * *
I. As and for an equalizer payment, commencing November 1,
2015 and every 1st of the month thereafter, the Husband shall pay
to the Wife the sum of $5,000.00 for 120 months and his equalizer
payments shall automatically terminate after the 120th payment.
This monthly sum takes into consideration any alimony the
Husband may have owed the Wife, and the sums owed to the Wife
under equitable distribution. . . .

* * *
ARTICLE VIII: LIFE INSURANCE: Within 90 days of the date of
this agreement, the Husband shall obtain a 10 year term life insurance
policy with a death benefit of $400,000.00 naming the Wife as
beneficiary. Each year the Husband shall be entitled to reduce the
death benefit amount that shall be designated to the Wife in relation to
the amount due and owing to the Wife on the equalizer payment. . . .
The parties acknowledge that the death benefit of the life insurance
does not cover the total amount owed to the Wife under this Agree-
ment. In the event that the death benefit does not cover what is owed
to the Wife under this Agreement, she shall be permitted to recover
from the Husband’s estate in the event of his untimely demise.

Several years after Jay’s death, Jane filed a “Statement of Claim”
against the Estate, seeking $200,000 to supplement the lump sum
payment of $400,000 under the insurance policy. The Estate paid her
$140,000, informing Jane that, because she received the $400,000 “up
front, rather than over a period of eighty (80) months, the time value
of money should be considered.” The Estate reasoned:

At the end of 80 months, [using the Estate’s accountant’s calcula-
tions,] $400,000 . . . would have grown to $457,205.20. The Estate has
made monthly payments totaling $140,000 to date (November 2015—
February 2018). As such, the remaining amount due to Jane Allen is
$2,794.80.

Thus, as of February 2018, Jane had received $540,000 from the
Estate. She filed a Verified Motion to Enforce Settlement Agreement,
seeking the remaining $60,000 of the $600,000 “equalizer payment”
provided in the MSA.

Following a hearing on Jane’s motion, the trial court accepted the
Estate’s arguments and ruled that the “equalizer payment” was a
“periodic payment” and, “because of the demise of the decedent, that
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payment was escalated and the wife has received a windfall. And the
wife has to recognize that she is only entitled to the present value, and
that’s what [Buoniconti v. Buoniconti, 36 So. 3d 154 (Fla. 2d DCA
2010)] says and that is what is required by law.” Reasoning that the
MSA provided for “a lump sum of $5,000 a month for 120 months,”
the trial court concluded “[w]hen [Jane] receive[s] the money in
advance, it’s subject to present money or present-value deduction
. . . .” The trial court thus ordered the reduction of the balance owed to
Jane based on the present value of the insurance policy compared to
the value of receiving $5,000 per month for 80 months.

Analysis
The interpretation of the wording and meaning of a marital

settlement agreement, as incorporated into the final judgment, is
subject to de novo review. Kirschner v. Kirschner, 244 So. 3d 1105,
1111 (Fla. 4th DCA 2018). “A marital settlement is interpreted like
any other contract.” Id. (citing Feliciano v. Munoz-Feliciano, 190 So.
3d 232, 234 (Fla. 4th DCA 2016)).

Jane argues that the financial obligation of 120 monthly payments
of $5,000 was not alimony; the payments were part of the equitable
distribution of marital assets. The Estate counters that these payments
were a combination of both alimony and equalizer payments. The
MSA expressly states, however that “[b]oth parties do freely,
knowingly and irrevocably waive and renounce any and all rights they
may have to alimony of all types” and that the 120 payments were
“equitable distribution of the marital assets, and not for support.”
Thus, the Buoniconti opinion, relied upon by the trial court, is not
controlling with respect to the situation in this case since Buoniconti
dealt with periodic payments of permanent alimony. Buoniconti, 36
So. 3d at 160. Moreover, the Estate’s argument in its answer brief that
the “equalizer payment is a hybrid payment” containing both support
and equitable distribution elements” is not supportable, as Article IV
clearly demonstrates that the parties waived and renounced any right
to temporary or permanent support.

Unlike alimony, “a property settlement agreement that has been
incorporated into a final judgment of dissolution of marriage is non-
modifiable, regardless of either party’s financial position. The
property rights established by a final judgment of dissolution of
marriage are fixed as a matter of law unless there is a reservation of
jurisdiction.” Seawell v. Hargarten, 28 So. 3d 152, 154-55 (Fla. 1st
DCA 2010) (internal citations omitted). There is no “reservation of
jurisdiction” applicable to the equalizer provision in either the MSA
or elsewhere in the final judgment of dissolution. In fact, the parties
agreed that the waiver of alimony provision “cannot be modified
under any circumstances whatsoever.”

To fulfill his equitable distribution obligations, the former husband
agreed to secure life insurance (which he did) and “in the event that the
death benefit does not cover what is owed to the Wife under this
Agreement, she shall be permitted to recover from the Husband’s
estate in the event of his untimely demise.” “In construing a contract,
the legal effect of its provisions should be determined from the words
of the entire contract. The actual language used in the contract is the
best evidence of the intent of the parties, and the plain meaning of that
language controls.” Fla. Inv. Grp. 100, LLC v. Lafont, 271 So. 3d 1, 4
(Fla. 4th DCA 2019) (internal citations and alteration omitted).

“[S]ince property rights in a dissolution of marriage action are
absolutely fixed and vested at the time of entry of the final judgment
of dissolution, the trial court cannot thereafter modify those rights.”
Mandy v. Williams, 492 So. 2d 759, 760 (Fla. 4th DCA 1986). Here,
the equitable distribution of $600,000 vested with Jane on the day that
the final judgment of dissolution was entered. Jane was owed nearly
the entire $600,000 equitable distribution at the time of Jay’s death.
The life insurance policy’s “death benefit” paid her $400,000. The
Estate has paid her an additional $140,000. The MSA’s “Life
Insurance” clause provides that “[i]n the event that the death benefit

does not cover what is owed to [Jane] under this Agreement, she shall
be permitted to recover from the Husband’s estate in the event of his
untimely demise.” Thus, the amount that Jane “shall be permitted to
recover” after receipt of the $400,000 is the portion of the $600,000
that she had not yet received. This is so because there is no provision
in the MSA permitting the Estate to reduce the payment stream to
present value.

Conclusion
We reverse the orders appealed and remand for the trial court to

enter an order requiring the Estate to pay Jane the difference between
the amount that she has received to date from the insurance policy and
the Estate, and the amount ($600,000.00) designated as equitable
distribution.

Reversed. (WARNER, J. and WALSH, LISA S., Associate Judge,
concur.)

*        *        *

Child custody—Modification—Error to dismiss mother’s petition for
modification of timesharing for failure to state a cause of action without
giving mother the opportunity to amend her pleading—While father’s
relocation did not amount to sort of change in circumstances warrant-
ing modification, it is not apparent that the mother could not plead a
substantial change of circumstances based on her allegations that she
could not make pick up time because of her other children and that
father’s wife attacked mother during exchanges

PRISCILLA IZQUIERDO, Appellant, v. JOSHUA DEL VALLE, Appellee. 4th
District. Case No. 4D19-1055. April 22, 2020. Appeal from the Circuit Court for the
Seventeenth Judicial Circuit, Broward County; Dale C. Cohen, Judge; L.T. Case No.
09-8516 FMCE (37). Counsel: Priscilla Izquierdo, Cape Coral, pro se. No brief filed on
behalf of appellee.

(PER CURIAM.) Priscilla Izquierdo (“the mother”) appeals the trial
court’s dismissal of her petition for modification of timesharing for
failure to state a cause of action. We find that the trial court should
have given the mother an opportunity to amend her pleading, and we
reverse and remand for further proceedings.

In May 2015, the trial court approved a parenting plan entered into
by the mother and the appellee, Joshua Del Valle (“the father”). The
plan reflects that the mother resides in Cape Coral and the father in
Fort Lauderdale. The parents share parental responsibility. They are
required to obtain the Broward County school calendar in August of
each year and discuss any issues that may arise. For timesharing, the
mother has every other weekend beginning at 5:00 p.m. on Friday and
ending at 8:00 p.m. on Sunday. The father has the remaining time.
Holiday and school break timesharing is also addressed in the plan.
The mother is to provide for all transportation, and exchanges are to
occur at the parents’ respective homes unless agreed to otherwise.

In 2016, the father successfully petitioned for relocation to Haines
City. In 2018, the mother, proceeding pro se, petitioned for modifica-
tion of the parenting plan and timesharing schedule, alleging that the
father was arrested on domestic violence charges, that he moved to
Polk County, and that she had to “drive all the way back and forth for
visits.” She also alleged that she had “to sign out my other kids early
from school in order to make it by 5 [p.m.] or I’m not allowed visits
[with] my son.” She alleged that the father “has canceled on me
multiple times and does not allow me to visit with my son on my
scheduled days.” The mother also alleged that the father’s wife is
“violent” and had “attacked” her on two occasions during exchanges.
She asserted that modification was in the child’s best interests due in
part to the violence. As relief, she requested that the father not be
accompanied by his wife when they exchange the child, and that they
meet “halfway” for exchanges. She also proposed, in the alternative,
that the father meet her at the Polk County police station “by his home
by 6 [p.m.]”

The father moved to dismiss the mother’s petition based on her
failure to allege a substantial change in circumstances.1 The trial court
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granted the motion to dismiss, finding only that the petition failed to
state a cause of action.

Whether a complaint states a cause of action is an issue of law
subject to de novo review. Samuels v. King Motor Co. of Fort
Lauderdale, 782 So. 2d 489, 495 (Fla. 4th DCA 2001). “A determina-
tion of parental responsibility, a parenting plan, or a time-sharing
schedule may not be modified without a showing of a substantial,
material, and unanticipated change in circumstances and a determina-
tion that the modification is in the best interests of the child.” §
61.13(3), Fla. Stat. (2018). This standard applies to the modification
of timesharing agreements. See Reed v. Reed, 182 So. 3d 837, 840
(Fla. 4th DCA 2016) (citing Wade v. Hirschman, 903 So. 2d 928, 931
(Fla. 2005)). The change in circumstances must have “occurred since
the original agreement,” and it cannot have been “contemplated at the
time of the original timesharing plan.” George v. Lull, 181 So. 3d 538,
540 (Fla. 4th DCA 2015).

Here, it is apparent that the trial court agreed with the father that the
mother failed to sufficiently allege a substantial change in circum-
stances. The mother’s petition was based in part on the father’s
relocation from Fort Lauderdale to Haines City and her difficulty
exercising timesharing after the relocation. A parent’s relocation may
warrant modification of a parenting plan/timesharing arrangement.
Compare Bragassa v. Bragassa, 505 So. 2d 556, 558 (Fla. 3d DCA
1987) (finding that the hearing officer “could find that there was a
substantial change in circumstances” where “the children went from
a position of living in the same city with their father, who had been
granted extremely liberal visitation privileges, to a position of living
hundreds of miles away, with little opportunity for visitation”), with
Halbert v. Morico, 27 So. 3d 771, 772 (Fla. 2d DCA 2010) (recogniz-
ing that “courts generally conclude that the relocation does not amount
to a substantial change if the relocation is not a significant distance
away from the child’s current location”). It appears that the parties
already resided hundreds of miles from one another when the
parenting plan was approved by the court. The mother was residing in
Cape Coral; the father and child resided in Fort Lauderdale. After the
parenting plan was entered, the father and child relocated to Haines
City. Considering the distances of the parties’ residences from one
another at the time the parenting plan was entered and after the
father’s relocation, the father’s relocation, standing alone, would not
amount to a substantial change in circumstances. Additionally, to the
extent his relocation exacerbated any problems the parents had with
communication and cooperation in following the parenting plan, this
does not amount to the sort of change in circumstances warranting a
modification. See Ragle v. Ragle, 82 So. 3d 109, 113 (Fla. 1st DCA
2011).

However, the mother also alleged that she had trouble making the
5:00 p.m. pickup time because her other children must be taken out of
school first. And she also alleged that the father’s wife attacked her
during exchanges.2 “A claim should not be dismissed with prejudice
‘without giving the plaintiff an opportunity to amend the defective
pleading, unless it is apparent that the pleading cannot be amended to
state a cause of action.’ ” Gladstone v. Smith, 729 So. 2d 1002, 1003
(Fla. 4th DCA 1999) (quoting Kairalla v. John D. & Catherine T.
MacArthur Found., 534 So. 2d 774, 775 (Fla. 4th DCA 1988)). Here,
it is not apparent that the mother cannot plead a substantial change in
circumstances. Accordingly, we reverse.

Reversed and remanded for further proceedings. (CIKLIN,
CONNER and KUNTZ, JJ., concur.)
))))))))))))))))))

1He also asserted that the case should be brought in Polk County, a ground not
addressed by the trial court.

2In her brief, the mother also indicated that the timesharing schedule was workable
for a time when the father allowed her to have timesharing in his home. She stated that
after a time, the father no longer allowed her to do so, and her financial limitations make
the travel arrangements unworkable.

*        *        *

Criminal law—Public assistance fraud—Error to grant defendant’s
motion to dismiss count of public assistance fraud charged under
sections 414.39(1)(a) and (5)(b)—Plain meaning of section 414.39(5)(b)
only requires the state to allege and prove the public assistance
wrongfully received, retained, misappropriated, sought or used was of
an aggregate value of $200 or more during a twelve consecutive month
period, not necessarily committed in each of twelve consecutive
months—Even if statute’s language was ambiguous, rules of statutory
construction dictate same conclusion

STATE OF FLORIDA, Appellant, v. RACHELLE LAURISTON, Appellee. 4th
District. Case No. 4D19-1573. April 22, 2020. Appeal from the Circuit Court for the
Seventeenth Judicial Circuit, Broward County; Marina Garcia Wood, Judge; L.T. Case
No. 17-7642 CF10A. Counsel: Ashley Moody, Attorney General, Tallahassee, and
Jessenia J. Concepcion, Assistant Attorney General, West Palm Beach, for appellee.
Carey Haughwout, Public Defender, and David John McPherrin, Assistant Public
Defender, West Palm Beach, for appellant.

(GERBER, J.) The state appeals from the circuit court’s order granting
the defendant’s motion to dismiss one count of public assistance fraud
charged under sections 414.39(1)(a) and (5)(b), Florida Statutes
(2015). The state argues the circuit court misinterpreted section
414.39(5)(b) as requiring the state to allege and prove the defendant
committed fraud in each of twelve consecutive months. According to
the state, the statute’s plain meaning only requires the state to allege
and prove the public assistance wrongfully received, retained,
misappropriated, sought or used was of an aggregate value of $200 or
more during a twelve consecutive month period, but not necessarily
committed in each of twelve consecutive months.

We agree with the state’s argument. Thus, we reverse the circuit
court’s order and remand for reinstatement of the state’s public
assistance fraud charge against the defendant.

Procedural History
Sections 414.39(1)(a) and (5)(b), Florida Statutes (2015), provide,

in pertinent part:
(1) Any person who knowingly:
(a) Fails, by false statement, misrepresentation, impersonation, or

other fraudulent means, to disclose a material fact used in making a
determination as to such person’s qualification to receive public
assistance under any state or federally funded assistance program;

. . . .
commits a crime and shall be punished as provided in subsection (5).

. . . .
[(5)](b) If the value of the public assistance or identification

wrongfully received, retained, misappropriated, sought, or used is of
an aggregate value of $200 or more, but less than $20,000 in any 12
consecutive months, such person commits a felony of the third degree
. . .

§ 414.39(1)(a), (5)(b), Fla. Stat. (2015) (emphases added).
Pursuant to the sections 414.39(1)(a) and (5)(b), the state’s

information in this case alleged, in pertinent part:
[The defendant], on or about the 3rd day of April, A.D. 2015 up to and
including the 28th day of February, A.D. 2016, in [Broward County,
Florida], did then and there unlawfully and knowingly fail by false
statement, misrepresentation, impersonation, or other fraudulent
means, to-wit: failed to report gainful employment, to disclose a
material fact used in making a determination as to her qualifications
to receive public assistance under any state or federally funded
assistance program, to-wit: Food Assistance Benefits and the value of
public assistance, wrongfully received, retained, misappropriated,
sought or used was of an aggregate value of two hundred dollars
($200.00) or more in a twelve (12) consecutive month period, contrary
to F.S. 414.39(1)(a) and F.S. 414.39(5)(b), [Florida Statutes (2015)]
. . . .

(emphases added).
The defendant filed a motion to dismiss the charge. The motion
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alleged the information was fatally flawed because it did not allege a
crime under 414.39(5)(b). Specifically, the defendant argued
“[section] 414.39(5)(b) requires a consecutive period of 12 months
or longer which is not alleged in the information.” (emphasis in
original).

The circuit court agreed with the defendant’s interpretation of
section 414.39(5)(b) and entered an order granting the motion to
dismiss. The circuit court’s order stated, in pertinent part:

The Information is fatally defective and therefore cannot stand. The
Statute under which the Defendant was charged requires 12 consecu-
tive months of fraud. The Information alleges 10 months and 26
days. . . . Therefore, the Information is defective and the charge cannot
stand.

(emphasis added).

This Appeal
This appeal followed. The state argues the circuit court misinter-

preted section 414.39(5)(b) as requiring the state to allege and prove
twelve consecutive months of fraud. According to the state, the
statute’s plain meaning only requires the state to allege and prove the
public assistance, wrongfully received, retained, misappropriated,
sought or used was of an aggregate value of $200 or more in a twelve
consecutive month period.

The defendant responds the circuit court properly interpreted
section 414.39(5)(b). In the alternative, the defendant argues if section
414.39(5)(b) is ambiguous due to the statute’s differing interpreta-
tions, then the rule of lenity requires us to interpret the statute in the
defendant’s favor, consistent with the circuit court’s interpretation.

Applying de novo review, we agree with the state’s argument. See
State v. Dorsett, 158 So. 3d 557, 560 (Fla. 2015) (“The interpretation
of a statute is a purely legal matter and therefore subject to the de novo
standard of review.”) (citation omitted).

a. The statute’s plain language is unambiguous in context.
“To answer a question of statutory construction, courts must first

look to the statute’s language, considering its words in the context of
the entire section rather than in isolation. If the statutory language is
clear and unambiguous, the court must recognize the statute’s plain
meaning and, therefore, need not employ any other rules of statutory
construction.” State v. Lewars, 259 So. 3d 793, 797 (Fla. 2018)
(internal citations omitted).

Here, section 414.39(5)(b)’s use of the clause “in any 12 consecu-
tive months,” when read in the entire section’s context, plainly refers
to the defined time period during which the wrongfully received
public assistance must aggregate to “two hundred dollars ($200.00) or
more, but less than $20,000.”

In other words, section 414.39(5)(b) provides the guideposts in
both dollars and time for which the state must prove a person has
wrongfully received, retained, misappropriated, sought, or used
public assistance, that is, “an aggregate value of $200 or more, but less
than $20,000 in any 12 consecutive months.”

2. The rules of statutory construction dictate the same conclusion.
Even if we were to agree with the defendant that section

414.39(5)(b) is ambiguous (which it is not), the rules of statutory
construction dictate the same conclusion, thus precluding the defen-
dant’s reliance on the rule of lenity. See Paul v. State, 129 So. 3d 1058,
1064 (Fla. 2013) (“[The] rule of lenity is a canon of last resort and only
applies if the statute remains ambiguous after consulting traditional
canons of statutory construction.”).

Under the nearest-reasonable-referent doctrine, “whether coming
before or after what is modified, modifiers (adjectives, adverbs,
prepositional phrases, restrictive clauses) should be read as modifying
the nearest noun, verb, or other sentence element to which they can
reasonably be said to pertain.” Scherer v. Volusia Cty. Dep’t of

Corrections, 171 So. 3d 135, 138 (Fla. 1st DCA 2015).
As stated above, section 414.39(5)(b) states, in pertinent part:
If the value of the public assistance or identification wrongfully
received, retained, misappropriated, sought, or used is of an aggregate
value of $200 or more, but less than $20,000 in any 12 consecutive
months, such person commits a felony of the third degree . . .

Id. (emphasis added).
Applying the nearest-reasonable-referent doctrine, the word “any”

modifies “consecutive 12 months.” Thus, the misappropriated value
of $200 or more but less than $20,000 must aggregate in “any” twelve
consecutive months. The misappropriated value does not need to
aggregate in “each of” twelve consecutive months.

Further, interpreting section 414.39(5)(b) as requiring the value of
$200 or more but less than $20,000 to aggregate in “each of” twelve
consecutive months, as the defendant argues and as the circuit court
found, would lead to absurd consequences. See State v. Atkinson, 831
So. 2d 172, 174 (Fla. 2002) (“A basic tenet of statutory construction
compels a court to interpret a statute so as to avoid a construction that
would result in unreasonable, harsh, or absurd consequences.”). For
example, under the defendant’s argument, a person could misappro-
priate $200 or more but less than $20,000 every month (or every week
or day) for eleven months, take a break from their scheme in the
twelfth month, and then resume their scheme when the twelfth month
ended. Or a person could misappropriate $200 or more but less than
$20,000 on any given day, as long as the person did not do so in each
of twelve consecutive months. Given these absurd consequences, the
defense’s argument lacks merit.

Based on the foregoing, we reverse the circuit court’s order
granting the defendant’s motion to dismiss, and remand for reinstate-
ment of the state’s public assistance fraud charge against the defen-
dant.

Reversed and remanded for proceedings consistent with this
opinion. (MAY and CIKLIN, JJ., concur.)

*        *        *

Insurance—Homeowners—Agents and representatives—Repair-
men—No error in finding that handyman and water restoration
employees who performed home repairs for which the insureds sought
coverage were not required to be produced for examinations under
oath—Handyman and water restoration employees were not the
insureds’ “agents” or “representatives” as those terms were used in the
policy—Furthermore, to extent policy is considered uncertain, court is
compelled to construe interpretation against insurer

AVATAR PROPERTY & CASUALTY INSURANCE COMPANY, Appellant, v.
CECILIA CASTILLO and JORGE GUILLEN, Appellees. 4th District. Case No.
4D18-3154. April 22, 2020. Appeal and cross-appeal from the Circuit Court for the
Fifteenth Judicial Circuit, Palm Beach County; Lisa S. Small, Judge; L.T. Case No.
2017CA003554XXXXMB AH. Counsel: Carol M. Rooney of Butler Weihmuller Katz
Craig LLP, Tampa, for appellant. John H. Pelzer of Greenspoon Marder LLP, Fort
Lauderdale, and Warren Diener and Jesse R. Feldman of The Diener Firm, P.A.,
Plantation, for appellees.

(GERBER, J.) The primary issue arising in this appeal is whether the
insureds’ policy requires them to produce for examinations under oath
(EUOs) the handyman and water restoration employees who per-
formed the home repairs for which the insureds are seeking coverage
under the policy. The circuit court concluded the policy did not
require the insureds to produce the handyman or water restoration
employees for EUOs because those persons were not the insureds’
“agents” or “representatives” as those terms are used in the policy. We
agree with the circuit court’s conclusion. Thus, we affirm on that
issue. On the other issues raised in the appeal and cross-appeal, we
affirm without further discussion.

Procedural History
A pipe leak caused water damage to the insureds’ home. The
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insureds hired a handyman to repair the pipe, and a water restoration
company to dry out their home. The insureds submitted a sworn proof
of loss with the repair invoices to the insurer, and requested coverage
for the claim.

The insurer requested the insureds to produce themselves, the
handyman, and the water restoration company’s employees for EUOs
pursuant to the policy, which provides, in pertinent part:

2. Your Duties After Loss. In case of a loss to covered property, you
must see that all of the following are done:

. . .
i. In the County where the “residence premises” is located you,

your agents, your representatives, including any public adjuster
engaged on your behalf, and any and all “insureds” must submit to
[EUOs] and sign same when requested by us.

(emphasis added).
After the parties’ attorneys exchanged correspondence regarding

whether the policy required the insureds to produce the handyman and
water restoration employees for EUOs, the insureds filed a petition for
declaratory relief. The insureds argued the policy did not require them
to produce the handyman or the water restoration employees for
EUOs because those persons were not their “agents” or “representa-
tives” as those terms were used in the policy. The insureds later filed
a motion for final declaratory judgment to that effect.

The insurer then filed its own motion for final declaratory judg-
ment. The insurer argued the policy required the insureds to produce
their “agents” and “representatives,” which included the handyman
and the water restoration employees.

The circuit court held a hearing on the motions. The circuit court
understood the facts to be undisputed, thus allowing it to decide the
motions as a matter of law. The circuit court issued a final judgment
concluding:

6. The [insurance] policy only requires the [insureds] and their
“agents and representatives or public adjuster” to submit to [EUOs].
The policy does not define the terms “agent” or “representative.”
Nevertheless, just because an insurance policy does not define a term
does not make the insurance policy ambiguous. Cheetham v. S. Oak
Ins. Co., 114 So. 3d 257, 263 (Fla. 3d DCA 2013) (holding that the
mere failure to provide a definition for a term within an insurance
policy does not render the term ambiguous).

7. Black’s Law Dictionary defines an “agent” as “[o]ne who is
authorized to act for or in place of another; a representative.” Black’s
Law Dictionary (10th ed. 2014). According to Black’s Law Dictio-
nary, the terms “agent” and “representative” have the same meaning.

8. Individuals retained by the [homeowner] to furnish estimates of
the damage (such as a general contractor or handyman), or a company
retained by the policyholder to mitigate damages (such as a water
mitigation company), do not fit within the definition of [the insureds’]
agent, representative, or public adjuster. If the [insurer] wanted to
require the [insureds] to produce such individuals or “all other
[persons whom the insureds] would rely upon to support their claim”
it would have been “a simple matter” to include such a requirement in
the policy. See Nawaz v. Universal Property & Cas. Ins. Co., 91 So.
3d 187, 189 (Fla. 4th DCA 2012) (“[I]n the present case, it would have
been a ‘simple matter’ for [the insurance company] to have written a
restriction into the policy limiting those who could be present for the
[EUO].”).

The insurer’s appeal followed. The insurer argues the policy
required the insureds to produce the handyman and the water
restoration employees as their “agents” and “representatives” for
EUOs. The insureds respond the policy did not require them to
produce the handyman or the water restoration employees for EUOs
because those persons were not their “agents” or “representatives” as
those terms were used in the policy.

Our Review
As the appeal depends upon our interpretation of the policy, our

review is de novo. See Altman Contractors, Inc. v. Crum & Forster
Specialty Ins. Co., 232 So. 3d 273, 276 (Fla. 2017) (“Insurance policy
interpretation . . . is a question of law, subject to de novo review.”)
(citation, brackets, and internal quotation marks omitted).

Our supreme court recently summarized the law regarding
insurance policy interpretation:

Where the language in an insurance contract is plain and unambig-
uous, a court must interpret the policy in accordance with the plain
meaning so as to give effect to the policy as written. . . .

When interpreting insurance contracts, we may consult references
commonly relied upon to supply the accepted meanings of words.
Moreover, when analyzing an insurance contract, it is necessary to
examine the contract in its context and as a whole, and to avoid simply
concentrating on certain limited provisions to the exclusion of the
totality of others. This Court has consistently held that in construing
insurance policies, courts should read each policy as a whole,
endeavoring to give every provision its full meaning and operative
effect.

Allstate Ins. Co. v. Orthopedic Specialists, 212 So. 3d 973, 975-76
(Fla. 2017) (internal citations, quotation marks, and brackets omitted).

The policy does not define “agents” or “representatives.” There-
fore, “we may consult references commonly relied upon to supply the
accepted meanings of words.” Id. at 976. Black’s Law Dictionary
defines “agent” as “Someone who is authorized to act for or in place
of another; a representative,” Agent, Black’s Law Dictionary (11th ed.
2019), and defines “representative” as “Someone who stands for or
acts on behalf of another.” Representative, Black’s Law Dictionary
(11th ed. 2019).

Applying those definitions to the undisputed facts here, the
insureds’ handyman and the water restoration employees were not
their “agents” or “representatives” under the policy. Nothing in the
record indicates the handyman or the water restoration employees
were “authorized to act for or in place of” the insureds, or “[stood] for
or act[ed] on behalf of” the insureds. Instead, the record indicates the
handyman and the water restoration employees simply performed
repairs to the insureds’ home. Thus, the policy did not require the
insureds to produce the handyman or the water restoration employees
for EUOs.

Our decision in Nawaz v. Universal Property Casualty Insurance
Co., 91 So. 3d 187 (Fla. 4th DCA 2012), is instructive. In Nawaz, the
insurer scheduled the insured for an EUO. Id. at 188. The policy
required the insured to “[s]ubmit to examination under oath, while not
in the presence of any other ‘insured,’ and sign the same. . . .” Id.
(emphasis added). The policy defined “insured” as “you and residents
of your household who are . . . [y]our relatives; or . . . [o]ther persons
under the age of 21 and in the care of any person named above.” Id.
However, the insured appeared at the EUO with his public adjuster. Id.
The insurer requested the public adjuster to leave the room before the
EUO occurred. Id. The insured refused to instruct the public adjuster
to leave the EUO, so the insurer suspended the EUO. Id. As a result,
the insurer filed a complaint for declaratory relief, claiming the
insured violated the policy by bringing the public adjuster to the EUO.
Id. The insured filed a counterclaim for declaratory relief arguing no
violation occurred. Id.

After the circuit court ruled in the insurer’s favor, we reversed,
reasoning:

We find that the plain language of the contract would allow [the
insurer] to exclude only another insured from the [EUO]. . . . Clearly
the public adjuster does not fit into the plain language of the definition
of “insured.”
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Further, to the extent that the policy is considered uncertain, we are
compelled to construe the interpretation against the insurer. [The
insurer], as the drafter of the contract, could have easily included
language that would have excluded the public adjuster from the
[EUO]. Instead, the policy delineated only the “insured” as being
excluded from the [EUO].

Id. at 188-89 (internal citations and footnotes omitted).
Similarly here, the handyman and the water restoration employees

were not the insureds’ “agents” or “representatives” under the
dictionary definitions of those terms. Further, to the extent the policy
here is considered uncertain, we are compelled to construe the
interpretation against the insurer. Cf. Wash. Nat’l Ins. Corp. v.
Ruderman, 117 So. 3d 943, 949-50 (Fla. 2013) (“[W]here the
provisions of an insurance policy are at issue, any ambiguity which
remains after reading each policy as a whole and endeavoring to give
every provision its full meaning and operative effect must be liberally
construed in favor of [the insured] and strictly against the insurer.”).
The insurer, as the policy’s drafter, easily could have added language
including “any persons who inspected or repaired the covered
property.” For us to do so now would re-write the policy.

Based on the foregoing, we conclude the circuit court correctly
held the policy does not require the insureds to produce the handyman
and the water restoration employees for EUOs. Thus, we affirm on
that issue. On the other issues raised in the appeal and cross-appeal, we
affirm without further discussion.

Affirmed. (MAY and CIKLIN, JJ., concur.)

*        *        *

L.C., the mother, Appellant, v. DEPARTMENT OF CHILDREN AND FAMILIES and
GUARDIAN AD LITEM, Appellees. 4th District. Case No. 4D20-168. April 22, 2020.
Appeal from the Circuit Court for the Nineteenth Judicial Circuit, St. Lucie County;
Robert B. Meadows, Judge; L.T. Case No. 562019DP000168. Counsel: Ryan Thomas
Truskoski of Ryan Thomas Truskoski, P.A., Orlando, for appellant. Andrew
Feigenbaum of Children’s Legal Services, West Palm Beach, for appellee Department
of Children and Families. Thomasina F. Moore, Statewide Director of Appeals, and
Samantha Costas Valley, Senior Attorney, of Florida Statewide Guardian ad Litem
Office, Tallahassee, for appellee Guardian ad Litem.

(PER CURIAM.) Affirmed. See T.D. v. Dep’t of Children and Families, 187 So. 3d 365
(Fla. 5th DCA 2016). (WARNER, KLINGENSMITH, and KUNTZ, JJ., concur.)

*        *        *

Criminal law—Probation revocation—Sentencing—Order—Cor-
rection—Remand for entry of written revocation order which specifies
conditions of probation defendant violated, and amended sentence
which reflects defendant’s proper designation as a violent felony
offender as orally pronounced by trial court

DERRICK LYNDELL BROWN, Appellant, v. STATE OF FLORIDA, Appellee. 2nd
District. Case No. 2D19-1356. April 22, 2020. Appeal from the Circuit Court for
Hillsborough County; Laura E. Ward, Judge. Counsel: Howard L. Dimmig, II, Public
Defender, and Susan M. Shanahan, Assistant Public Defender, Bartow, for Appellant.
Ashley Moody, Attorney General, Tallahassee, and Johnny T. Salgado, Assistant
Attorney General, Tampa, for Appellee.

(SILBERMAN, Judge.) Derrick Lyndell Brown appeals the order
revoking his probation for aggravated battery with a deadly weapon
and the resulting sentence of fifteen years in prison. We affirm the
revocation of probation and sentence without discussion except for the
correction of two errors that Brown raised in a motion to correct
sentencing error filed pursuant to Florida Rule of Criminal Procedure
3.800(b)(2). We reverse the written revocation order to the extent that
it does not specify the condition of probation violated and remand for
entry of a written order that does so. In addition, we reverse the portion
of the sentence that does not conform to the oral pronouncement and
remand for entry of an amended sentence that conforms to the oral
pronouncement.

In his rule 3.800(b)(2) motion, Brown contended that the trial court
failed to specify in its written revocation order the condition of

probation the court found that Brown violated, thus preserving the
issue for review. See Jones v. State, 898 So. 2d 209, 209 (Fla. 2d DCA
2005). Because the trial court did not rule on Brown’s rule 3.800(b)(2)
motion within sixty days, it is deemed denied. See Fla. R. Crim. P.
3.800(b)(2)(B); Jones, 898 So. 2d at 210. Brown contends and the
State concedes that the written revocation order must specify the
condition of probation that the court found Brown to have violated.
See Ramos-Haddock v. State, 282 So. 3d 1013, 1013 (Fla. 2d DCA
2019); Jones, 898 So. 2d at 209. The trial court found at the hearing
that Brown committed a new law offense, a violation of condition 5 of
his probation. Thus, we reverse the revocation order and remand for
entry of a revocation order that reflects one violation of condition 5.
See Ramos-Haddock, 282 So. 3d at 1014.

Brown also raised in his rule 3.800(b)(2) motion that the sentence
does not comport with the oral pronouncement that Brown was
designated as a violent felony offender of special concern. See §
948.06(8), Fla. Stat. (2018). Rather, the written sentence designates
Brown as a habitual violent felony offender of special concern.

The State acknowledges that when the written sentence is inconsis-
tent with the trial court’s oral pronouncement of sentence, the oral
pronouncement controls. State v. Jones, 753 So. 2d 1276, 1277 n.2
(Fla. 2000). Based on the oral pronouncement, we reverse the
inconsistent portion of the sentence and remand for entry of an
amended sentence that reflects the proper designation as a violent
felony offender of special concern, removing the word “habitual.” See
Lollis v. State, 169 So. 3d 277, 277 (Fla. 2d DCA 2015) (reversing a
portion of the sentence and remanding for entry of an amended
sentence consistent with the oral pronouncement).

Affirmed in part, reversed in part, and remanded. (VILLANTI and
SMITH, JJ., Concur.)

*        *        *

Attorney’s fees—Appellate—Trial court was without jurisdiction to
enter order awarding appellate attorney’s fees pursuant to appellate
court’s fee entitlement order where mandate from appellate court for
the subject appeal had not yet issued—Moreover, fee entitlement order
should have been conditioned upon party ultimately prevailing in the
underlying matter where motion for appellate attorney’s fees relied
upon both contractual provision and statute which conditioned
entitlement to fees on being prevailing party below—Instruction that
trial court fix the amount of appellate fees was premature where
underlying claims had not yet been resolved—Entitlement order
modified nunc pro tunc to clarify that entitlement to fees is conditioned
upon prevailing in lower court proceedings

VME GROUP INTERNATIONAL, LLC, et al., Appellants, v. THE GRAND
CONDOMINIUM ASSOCIATION, INC., et al., Appellees. 3rd District. Case No.
3D19-139. L.T. Case No. 17-25120. April 22, 2020. An Appeal from the Circuit Court
for Miami-Dade County, Veronica Diaz, Judge. Counsel: Law Offices of Karen J.
Haas, and Karen J. Haas; Law Offices of Mark A. Dienstag, and Mark A. Dienstag, for
appellants. Cole, Scott & Kissane, P.A., and Melinda S. Thornton; Roniel Rodriguez
IV, P.A., and Roniel Rodriguez IV, for appellees.

(Before SCALES, HENDON and LOBREE, JJ.)

ON MOTION FOR REVIEW

[Prior Report at 44 Fla. L. Weekly D2420b]

(SCALES, J.) Appellants VME Group International, LLC and Omni
Property Management, LLC (collectively, “VME”) seek review of the
trial court’s January 15, 2020 order awarding appellate attorneys’ fees
to appellee Stuart Kalb pursuant to this Court’s September 25, 2019
fee entitlement order. Because the trial court was without jurisdiction
to enter the challenged order, we vacate that order. We also take this
opportunity to modify this Court’s September 25, 2019 fee entitle-
ment order to clarify that it is conditioned upon the appellees1

ultimately prevailing in the underlying litigation.
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I. RELEVANT BACKGROUND
On July 26, 2018, VME filed in the lower court its second amended

complaint against Kalb and others, raising claims against Kalb for
declaratory relief, breach of fiduciary duty, civil conspiracy and
violation of restraint of trade. The same day, VME sought a temporary
injunction based on its underlying claims for declaratory relief. The
trial court denied VME’s motion for a temporary injunction and VME
appealed to this Court the trial court’s non-final order denying
temporary injunctive relief to VME.

On September 25, 2019, this Court affirmed the trial court’s order
denying VME temporary injunctive relief, reproducing the trial
court’s order in full in our opinion. See VME Grp. Int’l, LLC v. Grand
Condo. Ass’n, 44 Fla. L. Weekly D2420, 2019 WL 4656226 (Fla. 3d
DCA Sept. 25, 2019). Also on September 25, 2019, this Court entered
an order granting Kalb and the Association’s motions for appellate
attorneys’ fees and “remanded to the trial court to fix the amount.”
Regrettably, our September 25, 2019 fee entitlement order did not
contain language indicating that the appellees’ entitlement to fees was
conditioned upon Kalb or the Association ultimately prevailing in the
litigation.

VME timely filed in this Court a motion for rehearing and
rehearing en banc of our September 25, 2019 affirmance opinion,
which we denied on October 25, 2019. On November 1, 2019, VME’s
counsel filed a motion to withdraw that included a request for a thirty-
day delay in the issuance of our mandate to allow VME to obtain new
counsel. On November 5, 2019, we entered an order granting VME’s
motion. The order required VME to obtain new counsel within thirty
days, and our order also noted that the Court’s mandate would be
issued “thirty-one (31) days thereafter.” Notwithstanding this Court’s
November 5, 2019 order, on November 20, 2019, the mandate was
inadvertently entered; the mandate was recalled that same day by
separate Court order. No mandate enforcing our September 25, 2019
affirmance opinion or our September 25, 2019 fee entitlement order
has yet issued from this Court.

Notwithstanding the fact that no mandate has issued from this
Court, on December 6, 2019, Kalb, relying on this Court’s September
25, 2019 fee entitlement order, filed a motion in the lower court
seeking a determination of the amount of appellate attorneys’ fees he
was entitled to recover.2 The trial court held an evidentiary hearing on
Kalb’s attorneys’ fees motion and, on January 15, 2020, entered the
challenged order awarding Kalb $38,250 in appellate attorneys’ fees,
plus statutory interest.3 VME timely seeks appellate review of the
lower court’s January 15, 2020 attorneys’ fees order. See Fla. R. App.
P. 9.400(c) (“Review of orders rendered by the lower tribunal under
this rule shall be by motion filed in the court within 30 days of
rendition.”).

II. ANALYSIS
In its motion for review, VME argues, among other things, that: (1)

the trial court lacked jurisdiction to enter the January 15, 2020
attorneys’ fees order because the mandate from this Court—finalizing
both our September 25, 2019 affirmance opinion and the accompany-
ing September 25, 2019 fee entitlement order—had not yet issued;
and (2) awarding unconditional, appellate attorneys’ fees to Kalb at
this stage of the proceedings was premature because no prevailing
party has been established in the lower tribunal.  We agree with VME
on both points and address each in turn.

A. The trial court was without jurisdiction to enter the January 15,
2020 attorneys’ fees order prior to this Court’s mandate issuing
 An appellate court’s order is not final until its issuance of the

mandate. See Fla. R. App. P. 9.340; Henderson v. State, 679 So. 2d
805, 808 n.1 (Fla. 3d DCA 1996) (“Opinions of appellate courts are
not final until the time for rehearing and the disposition thereof, if any,

has run.”). The mandate of an appellate court is the official method of
communicating its judgment to the lower tribunal. Colonel v. Reed,
379 So. 2d 1297, 1298 (Fla. 4th DCA 1980). The appellate court does
not lose jurisdiction over the matter until the mandate is issued;
therefore, the trial court cannot regain jurisdiction over the matter until
the appellate court issues its mandate. Id. A trial court lacks jurisdic-
tion to render an order on a matter prior to the appellate court’s
issuance of a mandate on that matter, and such a premature order is
subject to vacatur by the appellate court. Id.; see also Richardson v.
State, 257 So. 3d 605, 606 (Fla. 1st DCA 2018); Jimenez v. State, 215
So. 3d 1259, 1259-60 (Fla. 3d DCA 2017); Leatherwood v. State, 168
So. 3d 328, 330 (Fla. 3d DCA 2015); State v. Sharp, 564 So. 2d 217,
217 (Fla. 4th DCA 1990).4

Therefore, we vacate the trial court’s January 15, 2020 attorneys’
fee order because it was entered without jurisdiction. The trial court
shall take the necessary actions to restore the parties to their respective
positions as if the January 15, 2020 attorneys’ fee order had not been
entered.

B. Our September 25, 2019 fee entitlement order should have been
conditioned upon Kalb ultimately prevailing in the matter
 In his motion seeking appellate attorneys’ fees filed in this Court,

Kalb relied upon a contractual provision contained within the
Association’s Declaration of Condominium and section 718.303 of
the Florida Statutes, both of which condition entitlement to fees on
being the prevailing party below. As this Court’s prior opinion
affirming the denial of temporary injunctive relief makes clear,
however, several of VME’s “remaining claims for injunctive relief all
turn on the payment of funds or loss of potential short-term rental
income. As such, they present claims for quantifiable damages and are
all remediable at law.” VME Grp. Int’l, LLC, 2019 WL 4656226 at *2.
Put another way, while Kalb prevailed on VME’s temporary injunc-
tion motion, Kalb ultimately might not prevail in this litigation.
Hence, this Court’s September 25, 2019 fee entitlement order should
have conditioned Kalb’s entitlement to appellate attorneys’ fees on
Kalb ultimately prevailing in the underlying case.

This Court’s September 25, 2019 fee entitlement order instructing
the trial court to “fix the amount” of appellate fees was premature,
because VME’s underlying claims have not yet been resolved. See
Balmaseda v. Okay Ins. Exch. of Am. LLC, 240 So. 3d 146, 148 (Fla.
3d DCA 2018) (“Based on our review, we conclude that this Court’s
instructions to the trial court ‘to fix amount’ has caused the trial court
to prematurely address and rule on Okay Insurance’s motion for
appellate attorney’s fees because Okay Insurance’s counterclaim has
not yet been fully resolved.”). We therefore modify, nunc pro tunc,
this Court’s September 25, 2019 fee entitlement order to clarify that
Kalb’s entitlement to appellate attorneys’ fees in this appeal is
conditioned upon Kalb ultimately prevailing in the lower proceedings
on VME’s claims against him.5 Id. (“The order granting Okay
Insurance’s motion for attorney’s fees should have provided that the
fees were contingent on Okay Insurance ultimately prevailing in the
lower tribunal on its counterclaim against Balmaseda.”).

I. CONCLUSION
The trial court lacked jurisdiction to enter the January 15, 2020

attorneys’ fee order awarding Kalb appellate attorney’s fees because
the mandate from this Court for the subject appeal had not yet issued.6

Therefore, we vacate the trial court’s January 15, 2020 attorneys’ fee
order and instruct the trial court to take the necessary actions to restore
the parties to their respective positions as if the January 15, 2020
attorneys’ fee order had not been entered. Further, we amend, nunc
pro tunc, this Court’s September 25, 2019 fee entitlement order to
clarify that the appellees’ entitlement to attorneys’ fees in this appeal
are conditioned upon the appellees ultimately prevailing in the lower
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court proceedings.
Lower court’s attorneys’ fee order vacated, with instructions; this

Court’s fee entitlement order modified.
))))))))))))))))))

1This Court’s September 25, 2019 fee entitlement order also granted the motion of
co-appellee, The Grand Condominium Association, Inc. (“the Association”), seeking
appellate attorneys’ fees.

2The Association also filed a similar motion, but did not seek to have its appellate
attorneys’ fees immediately determined and awarded by the trial court, and has not yet
set for hearing its motion to determine fees.

3VME asserts that Kalb has already executed on this order by garnishing VME’s
bank account.

4We are aware that, absent a stay, during the pendency of appellate review of a non-
final order, Florida Rule of Appellate Procedure 9.130(f) expressly authorizes a trial
court, to “proceed with all matters, including trial or final hearing, except that the lower
tribunal may not render a final order disposing of the cause pending such review absent
leave of the court.” We do not, however, read this rule to authorize a trial court to enter
a judgment fixing the amount of appellate attorneys’ fees for an appeal that is not final
and over which the appellate court still retains jurisdiction. Indeed, until the mandate
issues, the appellate court’s opinion, and any fee award that may be intertwined with
the opinion, is not final. See Fla. R. App. P. 9.340; Henderson, 679 So. 2d at 808 n.1.

5As referenced in footnote 1, supra, this Court’s September 25, 2019 fee entitlement
order also awarded appellate attorneys’ fees to the Association, which also based its
entitlement to fees on the Association’s Declaration of Condominium and section
718.303. We therefore modify, nunc pro tunc, this Court’s September 25, 2019 fee
entitlement order to clarify that, as with Kalb’s entitlement to fees, the Association’s
entitlement to fees is similarly conditioned upon the Association ultimately prevailing
in the lower proceeding on the claims against it.

6The Clerk of this Court is directed to issue, immediately following the issuance of
this opinion, the mandate that finalizes both our September 25, 2019 affirmance
opinion and, as modified herein, our accompanying fee entitlement order.

*        *        *

Dissolution of marriage—Child custody—Modification—Time-shar-
ing—Due process—Series of orders substantially curtailing mother’s
time-sharing at behest of father was improperly based upon non-
record evidence, and evidentiary record was devoid of “substantial,
material, and unanticipated change in circumstances” warranting
modification of stipulated custody arrangement under parties’
parenting plan—Due process violation arose where record suggests
that judge relied primarily upon unrecorded in camera interview with
children as basis for modification, and trial court declined to provide
an appraisal or summary of the children’s testimony

SONIA TALARICO, Appellant, v. LEONARD TALARICO, Appellee. 3rd District.
Case No. 3D20-0560. L.T. Case No. 09-7093. Opinion filed April 22, 2020. An appeal
from nonfinal orders from the Circuit Court for Miami-Dade County, Stacy D. Glick,
Judge. Counsel: Sandy T. Fox, P.A., and Sandy T. Fox, and Alisha B. Savani, for
appellant. Bette Ellen Quiat, for appellee.

(Before SALTER, MILLER, and LOBREE, JJ.)

(MILLER, J.) Appellant, Sonia Talarico, the mother, appeals a series
of nonfinal orders substantially curtailing her established timesharing
with her twin minor daughters, at the behest of appellee, Leonard
Talarico, the father. We have jurisdiction.1 See Fla. R. App. P.
9.130(a)(3)(C)(iii)(b). Because the lower tribunal based its findings
upon non-record evidence and the evidentiary record below is devoid
of a “substantial, material, and unanticipated change in circum-
stances” warranting a modification of the stipulated custody arrange-
ment under the parenting plan, we reverse and remand for further
proceedings. § 61.13(2)(c), Fla. Stat. (2019).

The mother and father wed in 1997 and their union produced twin
daughters, now aged sixteen. By early 2009, marital discord devel-
oped, hence the mother filed for dissolution. The lower court termi-
nated the marriage and ratified a negotiated parenting plan. Years
later, the parties refashioned the existing arrangement, effectively
endowing each parent with equal timesharing and shared parental
responsibility. The court validated the modified plan, and for several
years, the action remained dormant.

In January of this year, the mother, a practicing physician,
unilaterally cancelled the planned dental surgery of one of the

children, citing a lack of compliance with essential preoperative
instructions. The father then filed an urgent motion to suspend the
mother’s timesharing. The motion contained scandalous allegations
of parental alienation and sought to suspend all child support pay-
ments.

The lower tribunal duly convened an expedited hearing. Both
parties were represented, and their attorneys made preliminary
evidentiary proffers. The court then, at the request of the father,
recessed the proceedings to conduct a closed, in-chambers interview
of the children. No further evidence was received.

At the conclusion of the hearing, the court announced its intent to
limit the mother’s physical contact with the children to a shared meal
at a restaurant twice per week and relieve the father of any obligation
to furnish further child support payments.2 The mother inquired as to
the basis for the ruling. The court declined to provide the parties with
a synopsis of the in-chambers testimony, but generally articulated a
finding that the mother exhibited inconsistent moods. The challenged
orders were rendered and the instant appeal ensued.

Child custody determinations are “some of the most difficult and
sensitive problems [that] face the judiciary.” Waites v. Waites, 567
S.W.2d 326, 330 (Mo. 1978). Thus, “the trial court is vested with
broad discretion.” Peterseil v. Peterseil, 307 So. 2d 498, 499 (Fla. 3d
DCA 1975) (citation omitted). However, “a trial court has far less
discretion in modifying a custody order than in making the original
determination.” Bartolotta v. Bartolotta, 687 So. 2d 1385, 1386 (Fla.
4th DCA 1997) (citation omitted); see Bon v. Rivera, 10 So. 3d 193,
195 (Fla. 4th DCA 2009).

In order “[t]o justify modification, the [petitioning] parent carries
an ‘extraordinary burden’ to prove the occurrence of a substantial and
material change in circumstances since the original custody order’s
entry.” Bartolotta, 687 So. 2d at 1386 (citation omitted). The demon-
strated change in circumstances must have “adversely affect[ed] the
welfare of the children.” Young v. Hector, 740 So. 2d 1153, 1173 (Fla.
3d DCA 1998) (en banc) (Schwartz, C.J., dissenting) (citations
omitted).

Section 61.13(2)(c), Florida Statutes, governs shared parental
responsibility, and mandates consideration of numerous factors,
among them “[t]he reasonable preference of the child, if the court
deems the child to be of sufficient intelligence, understanding, and
experience to express a preference.” §61.13(3)(i), Fla. Stat. (2019).
Nonetheless, it is axiomatic that “[n]o person who is a party to a
divorce proceeding—litigant, counsel, or chancellor—relishes the
spectacle of a child testifying in open court as to his or her preference
for one parent over another.” Haase v. Haase, 460 S.E.2d 585, 589
(Va. Ct. App. 1995) (citing Buck v. Buck, 31 N.W.2d 829, 831 (Mich.
1948); Price v. Price, 192 S.W. 893, 894 (Ark. 1917)). “[A] child’s
choice between parents is often emotionally wrenching, and announc-
ing that choice in open court could add significantly to the child’s
emotional toll.” N.D. McN. v. R.J.H., 979 A.2d 1195, 1200 (D.C.
2009). Hence, “the preferred method of receiving such evidence in the
majority of jurisdictions is to obtain the child’s views in an in camera
interview.” Haase, 460 S.E.2d at 589 (citing Stickler v. Stickler, 206
N.E.2d 720, 723 (Ill. App. Ct. 1965). See generally Cathy J. Jones,
Judicial Questioning of Children in Custody and Visitation Proceed-
ings 18 Fam. L.Q. 43 (1984)).

In conducting these closed proceedings, tribunals are charged with
striking a proper balance between two competing interests: the “due
process rights of the parents to know and respond to evidence . . . and
the privacy and best interests of the children.” Helen S.K. v. Samuel
M.K., 288 P. 3d 463, 473 (Alaska 2012). Typically, this is achieved by
simultaneously recording or later disclosing an appraisal of the
proceedings. See Monteiro v. Monteiro, 55 So. 3d 686, 689 (Fla. 3d
DCA 2011) (“[T]he trial court has inherent authority and discretion to
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protect a child witness . . . [Where a parent is] the subject of the minor
children’s testimony . . . the only way to obtain the truth from the
minor children is to conduct the interview outside [his or her]
presence.”) (citation omitted); Fla. R. Juv. P. 8.625(c) (“The child may
be examined by the court outside the presence of other parties under
circumstances as provided by law. The court shall assure that the
proceedings are recorded unless otherwise stipulated by the parties.”);
Fla. Fam. L. R. 12.407(a) (“Unless otherwise provided by law or
another rule of procedure, children who are witnesses, potential
witnesses, or related to a family law case, are prohibited from being
deposed or brought to a deposition, from being subpoenaed to appear
at any family law proceeding, or from attending any family law
proceedings without prior order of the court based on good cause
shown.”).

In the instant case, “[t]he record suggests that the judge relied
primarily upon [the] in camera interview with the child[ren]” in
modifying custody.3 Nowak v. Nowak, 546 So. 2d 123, 124 (Fla. 1st
DCA 1989). Under these circumstances, “[t]he divulging of informa-
tion ascertained from the in camera interview . . . is required by due
process principles.” Uherek v. Sathe, 917 A.2d 306, 308 (N.J. Super.
Ct. App. Div. 2007) (citation omitted); see Bowman Transp., Inc. v.
Ark.-Best Freight Sys., Inc., 419 U.S. 281, 288 n.4, 95 S. Ct. 438, 443
n.4, 42 L. Ed. 2d 447 (1974) (“A party is entitled, of course, to know
the issues on which decision will turn and to be apprised of the factual
material on which the [decision-maker] relies for decision so that he
[or she] may rebut it. Indeed, the Due Process Clause forbids [a
decision-maker] to use evidence in a way that forecloses an opportu-
nity to offer a contrary presentation.”) (citations omitted); Hickey v.
Burlinson, 33 So. 3d 827, 829 (Fla. 5th DCA 2010) (“Reaching the
merits, [appellant] was entitled to have the children’s testimony
transcribed. This is because due process requires the party seeking to
modify visitation demonstrate that there has been a material change in
circumstances and that modification is required to protect the child’s
best interest.”) (citation omitted); Nowak, 546 So. 2d at 124 (“Due
process considerations require the party seeking modification of
visitation demonstrate by record evidence that there has been a
material change in circumstances and modification is required to
protect the child’s best interests.”) (citations omitted). However, here,
the interview went unrecorded4 and the court declined to provide an
appraisal or summary of the children’s testimony.5 See N.D. McN.,
979 A.2d at 1204 (“We also conclude that appellant was not unduly
prejudiced by the manner in which the trial judge used the in camera
interview. The content of the children’s interview, which was largely
undisputed, was disclosed to the parties in open court.”); Strain v.
Strain, 523 P.2d 36, 38 (Idaho 1974) (“It is within the trial court’s
discreti[o]n to personally examine children in custody disputes out of
the presence of their parents, but if the interview is necessary to
support the trial court’s decision, it must be recorded.”). Conse-
quently, because no other evidence was admitted, “[m]odifying
custody under these circumstances [was] an abuse of discretion,
especially considering that the modification order drastically altered
and severely limited the [m]other’s contact with the children.”
Bartolotta, 687 So. 2d at 1387 (citation omitted); see also Kilgore v.
Kilgore, 729 So. 2d 402, 407 (Fla. 1st DCA 1998) (“[W]e conclude
the order is deficient, because the trial court failed to make an express
finding of a substantial change of circumstances.”); Finney v.
Giddens, 707 So. 2d 856, 858 (Fla. 2d DCA 1998) (“The trial court
did not make an affirmative finding of a substantial and material
change of circumstances and therefore erred in changing custody
based on evidence presented.”).

Accordingly, we reverse the orders under review and remand for
further proceedings consistent with this opinion.

Reversed and remanded.

))))))))))))))))))
1The mother sought to invoke our original jurisdiction by filing a petition for

certiorari. As the challenged orders determine “the rights or obligations of a party
regarding child custody or time sharing,” we treat the instant petition as a notice of
appeal. Fla. R. App. P. 9.130(a)(3)(C)(iii)(b); see Fla. R. App. P. 9.040(c) (“If a party
seeks an improper remedy, the cause shall be treated as if the proper remedy had been
sought; provided that it shall not be the responsibility of the court to seek the proper
remedy.”); Hickey v. Burlinson, 33 So. 3d 827, 828 (Fla. 5th DCA 2010); Lawrence v.
Peyton, 9 So. 3d 670, 670 (Fla. 3d DCA 2009) (“[W]e are comfortable that non-final
orders determining visitation in family law cases are reviewable under Florida Rule of
Appellate Procedure 9.130(a)(3)(C)(iii).”) (citations omitted).

2Following the entry of the challenged orders, Miami-Dade County imposed dine-
in restrictions in response to the current COVID-19 pandemic, resulting in a de facto
denial of any visitation. See Miami-Dade County Exec. Order No. 03-20 (Mar. 17,
2020).

3The “fact that the parents cannot communicate and get along does not constitute
a material change in circumstances to warrant modification of custody.” Ring v. Ring,
834 So. 2d 216, 217 (Fla. 2d DCA 2002) (citation omitted).

4“[W]here appropriate, the trial judge may interview the child in camera in order to
determine with which parent the child would prefer to live, but a record of the interview
should be made.” In re T.M., 835 S.E.2d 132, 146 (W. Va. 2019) (citation omitted).
Such documentation is vital to enable “meaningful appellate review of the evidence
relied on by the trial court in determining the child’s best interests.” People in Interest
of H.K.W., 417 P.3d 875, 880 (Colo. App. 2017) (citations omitted); see Ex Parte
Wilson, 450 So. 2d 104, 106-07 (Ala. 1984) (“[T]he absence of a record would preclude
‘meaningful review with respect to what extent, if any, the trial court relied upon the
child’s testimony in determining . . . the best interests of the child.’ ”) (second alteration
in original) (citation omitted); N.D. McN., 979 A.2d at 1201 (“And meaningful
appellate review can only be had if there is a record that allows the parties to challenge,
and the appellate court to evaluate, the evidence and reasoning that underlies an adverse
decision.”); Hutchinson v. Cobb, 90 A. 3d 438, 442 (Me. 2014) (“[T]he lack of a record
of the in-chambers testimony deprives [appellant] of any ability to respond to the
court’s findings or to seek meaningful appellate review.”); In re. H.R.C,, 781 N.W.2d
105, 114 (Mich. Ct. App. 2009) (“Unrecorded, off the record, in chambers interviews
of children . . . provide no opportunity for . . . meaningful appellate review.”) (citations
omitted); Robinson v. Lanford, 841 So. 2d 1119, 1124 (Miss. 2003) (“The absence of
a record of the conversation ‘makes impossible our ability to thoroughly and properly
review the record of the trial between the parties.’ ”) (citation omitted); Williams v.
Cole, 590 S.W.2d 908, 911 (Mo. 1979) (“[T]he failure to preserve the child’s testimony
precludes meaningful review with respect to what extent, if any, the trial court relied
upon the child’s testimony in determining whether a change of circumstances has
occurred and if modification of a prior custody decree is necessary in order to serve the
best interests of the child.”).

5“Due process and fundamental fairness require that a parent have access to the
content of the interview.” People in Interest of H.K.W., 417 P.3d at 881 (citation
omitted).

*        *        *

Dependent children—Termination of parental rights—Voluntary
surrender of parental rights—Final judgment—Requirements—Rule
8.520(c) requires trial court to specify in final judgment those acts
which, independent of voluntary surrender, support termination of
parental rights—It is not sufficient for trial court merely to rely upon
parent’s voluntary surrender as basis for termination—Portion of final
judgment terminating mother’s parental rights reversed—Remanded
to trial court for sole, limited purpose of entering amended final
judgment that includes requisite findings

D.M., a juvenile, and R.M., the Father, Appellants, v. DEPARTMENT OF CHIL-
DREN AND FAMILIES, et al., Appellees. 3rd District. Case Nos. 3D19-2379 and
3D19-2323. L.T. Case No. 16-139K. April 22, 2020. Appeals from the Circuit Court
for Monroe County, Bonnie J. Helms, Judge. Counsel: Law Office of Richard F. Joyce,
P.A., and Richard F. Joyce, for appellant D.M., the Child; R.M., the Father, in proper
person. Karla Perkins, for appellee Department of Children & Families; Laura J. Lee
(Tallahassee) and Thomasina F. Moore (Tallahassee), for appellee Guardian ad Litem
Program.

(Before EMAS, C.J., and MILLER and GORDO, JJ.)

(EMAS, C.J.)

INTRODUCTION
In these consolidated appeals, the Child, D.M., and the Child’s

Father, R.M., appeal from a final judgment terminating the parental
rights of the Father and of the Mother.1 Upon our review, we affirm
the final judgment terminating the parental rights of the Father, R.M.
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We further hold that the record contains competent substantial
evidence to support the trial court’s final judgment terminating the
parental rights of the Mother, A.M., but nevertheless reverse and
remand for the trial court to amend the final judgment as to the Mother
to conform with the requirements of Florida Rule of Juvenile Proce-
dure 8.520(c).

BACKGROUND AND PROCEDURAL HISTORY
D.M. was born in September 2007 and has endured a heartbreaking

history with his parents. When D.M. was just a few weeks old, the
Mother’s parental rights to D.M.’s half-sibling were terminated. Soon
after, D.M. was sheltered from both parents as a result of domestic
violence in the home. In 2010, when D.M. was three years old, the
Mother surrendered her parental rights to D.M. (though no final
judgment of termination of parental rights was rendered at that time)
and D.M. was placed in the custody of the Father.

When the Father was later convicted and sentenced to prison, D.M.
was sheltered once more, and sheltered yet again in 2014 when he was
sexually molested by his adult half-brother.

In 2016, when D.M. was nine years old, the Mother initiated
D.M.’s commitment to a mental health facility pursuant to the Baker
Act (§ 394.451 et. seq., Fla. Stat. (2016)) because D.M. attempted to
suffocate his younger brother with a pillow. When D.M.’s treatment
was complete and he was to be discharged from the facility, the
Mother refused to pick him up, resulting in D.M. being sheltered once
again.

The Department of Children and Families (“the Department”) filed
a dependency petition and, on March 8, 2017, D.M. was adjudicated
dependent. The Mother has failed and refused, and has continued to
fail and refuse, to complete her case plan and has failed to provide any
support to D.M., who has been residing in various therapeutic foster
care placements and in-house psychiatric programs for mental health
and behavioral issues.

In March 2018, the Department moved to terminate the parental
rights of the Mother and the Father. In the operative Petition, the
Department alleged as grounds for Termination of Parental Rights: 1)
abandonment of D.M. by the Mother and Father (§ 39.806(1)(b), Fla.
Stat. (2018)); 2) conduct by the Mother and Father toward D.M.
demonstrating that the continuing involvement of the parent-child
relationship threatens the life, safety, well-being, or physical, mental,
or emotional health of D.M., irrespective of the provision of services
(§ 39.806(1)(c)); 3) failure of the Mother and Father to substantially
comply with case plans for a period of twelve months following an
adjudication of dependency or placement in shelter care (§
39.806(1)(e)1.); 4) D.M. has been in the care of the Department
during twelve of the last twenty-two months and the Mother and
Father have failed to substantially comply with the case plan so as to
permit reunification (§ 39.806(1)(e)3.); and (5) on three or more
occasions, D.M. or another child of the Mother and Father has been
placed in out-of-home care, and the conditions leading to those out-of-
home placements were caused by the Mother and Father (§
39.806(1)(l)).

Following the commencement of the adjudicatory hearing,2 the
Mother executed an Affidavit of Surrender of her parental rights to
D.M., averring, inter alia, that it was in the Child’s best interest to be
placed for adoption by the Department.3 During the adjudicatory
hearing, the trial court reviewed the Affidavit of Surrender and
engaged the Mother in a colloquy about her decision to surrender her
parental rights to the Child. Following the colloquy, and satisfied that
the Mother made her decision knowingly, freely and voluntarily, the
trial court accepted the Mother’s surrender of her parental rights. D.M.
objected to the trial court’s acceptance of the Mother’s surrender of
her parental rights, asserting it was not in the Child’s best interest to
permit the Mother to do so.

Following the adjudicatory hearing the trial court entered a final
judgment terminating the parental rights of both the Mother and the
Father. These consolidated appeals by the Father and the Child
followed.

DISCUSSION
We affirm without discussion the termination of the parental rights

of the Father, R.M.4 However, as to the challenges raised by the Child,
D.M., we write to address the requirements of a final judgment where,
as in this case, a parent has voluntarily surrendered her parental
rights.5

The standard of review for a final judgment terminating parental rights
is “whether the judgment is supported by substantial and competent
evidence” that the statutory requirements were met. See T.V. v. Dep’t
of Children & Family Servs., 905 So. 2d 945, 946 (Fla. 3d DCA
2005). This standard is “highly deferential.” C.G. v. Dep’t of Children
& Families, 67 So. 3d 1141, 1143 (Fla. 3d DCA 2011).

D.M. v. Dep’t of Children and Families, 79 So. 3d 136, 138 (Fla. 3d
DCA 2012). See also I.T. v. Dep’t of Children & Families, 277 So. 3d
678, 683 (Fla. 3d DCA 2019) (additionally providing: “A ‘finding that
evidence is clear and convincing enjoys a presumption of correctness
and will not be overturned on appeal unless clearly erroneous or
lacking in evidentiary support.’ Thus, our review of a termination of
parental rights case is ‘highly deferential.’ ” (Internal citations
omitted)).

Further, before terminating parental rights, “the trial court must
find that the Department established by clear and convincing evidence
the following: (1) the existence of at least one statutory ground for
terminating parental rights set forth in section 39.806(1); (2) termina-
tion is in the manifest best interest of the child; and (3) termination is
the least restrictive means to protect the child from serious harm.” L.Q.
v. Dep’t of Children & Families, 282 So. 3d 958, 962 (Fla. 3d DCA
2019).

However, because the Mother voluntarily surrendered D.M. in
accordance with section 39.806(1)(a)1., Florida Statutes (2019), it was
not necessary for the Department to establish at an adjudicatory
hearing the existence of another statutory ground for termination as to
her. As that subsection provides:

(1) Grounds for the termination of parental rights may be estab-
lished under any of the following circumstances:

(a) When the parent or parents have voluntarily executed a written
surrender of the child and consented to the entry of an order giving
custody of the child to the department for subsequent adoption and the
department is willing to accept custody of the child.

1. The surrender document must be executed before two witnesses
and a notary public or other person authorized to take acknowledg-
ments.

2. The surrender and consent may be withdrawn after acceptance
by the department only after a finding by the court that the surrender
and consent were obtained by fraud or under duress.

Nevertheless, Florida Rule of Juvenile Procedure 8.520(c) requires
the trial court to specify in the final judgment those acts which,
independent of the voluntary surrender, support the termination of
parental rights of the Mother:

(c) Plea of Admission or Consent. If the parent appears and enters a
plea of admission or consent to the termination of parental rights, the
court shall determine that the admission or consent is made voluntarily
and with a full understanding of the nature of the allegations and the
possible consequences of the plea and that the parent has been advised
of the right to be represented by counsel. The court shall incorporate
these findings into its order of disposition, in addition to findings of
fact specifying the act or acts causing the termination of parental
rights.
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(Emphasis added.)
In C.B. v. B.C., 851 So. 2d 847, 849 (Fla. 5th DCA 2003), the Fifth

District construed the language of rule 8.520(c) to mean that, in
addition to the voluntary consent serving as a basis for termination, the
trial court must make findings with regard to the conduct that led to the
filing of the petition and would support the termination of parental
rights:

Under the rule, it is not sufficient for the court simply to identify the
consent as the “act or acts” supporting termination. The structure of
the rule as amended suggests that the court must make findings to
establish the validity of the consent and identify the conduct that led
to the termination. This appears to be analogous to the requirement
that the criminal court, in taking a plea, ascertain its factual basis. Fla.
R. Crim. P. 3.170(k).

We agree with our sister court that it is not sufficient for the trial
court merely to rely upon the parent’s voluntary surrender as the basis
for termination. The trial court must also ensure that the petition
alleges the act or acts which, if proven, would be legally sufficient to
support a termination of parental rights. In the instant case, the final
judgment specifies only the voluntary surrender as the basis for
termination of the Mother’s parental rights to D.M. While the trial
court made the requisite findings regarding the validity and voluntari-
ness of the Mother’s surrender of her parental rights, it failed to
expressly include in the final judgment those “findings of fact
specifying the act or acts causing the termination of parental rights” as
to the Mother. See Fla. R. Juv. P. 8.520(c).6

We are not suggesting that, despite the Mother’s surrender of
parental rights, the trial court was nevertheless required to continue
with the adjudicatory hearing as to the Mother. Indeed, such is not
required. See Fla. Dep’t of Children & Family Servs. v. P.E., 14 So. 3d
228, 236 (Fla. 2009) (holding: “Once the trial court has deemed the
parent to have consented to the termination, there is no basis for the
parent to complain that the trial court did not consider evidence
establishing the existence of a [statutory] ground for termination.”)7

Rather, we hold only that, notwithstanding acceptance of the
Mother’s surrender of her parental rights to the Child, the trial court
must specifically identify in the final judgment what acts or acts as
alleged in the petition would, if proven, establish a legally sufficient
basis for termination of the Mother’s parental rights. This is, as the
B.C. court noted, 851 So. 2d at 849, akin to making a finding of a
factual basis for a guilty plea in a criminal case. See Fla. R. Crim. P.
3.170(k) (providing: “No plea of guilty . . . shall be accepted by a court
without the court first determining . . . that there is a factual basis for
the plea of guilty”); Fla. R. Crim. P. 3.172(a) (providing: “Before
accepting a plea of guilty or nolo contendere, the trial judge shall
determine that the plea is voluntarily entered and that a factual basis
for the plea exists.”)

A trial court should not accept a guilty plea where the allegations,
if proven, would not establish the commission of the crime to which
the defendant is pleading guilty. See, e.g., Williams v. State, 534 So.
2d 929 (Fla. 4th DCA 1988); Waugh v. State, 388 So. 2d 253 (Fla. 2d
DCA 1980); Estes v. State, 294 So. 2d 122 (Fla. 1st DCA 1974). In
like fashion, rule 8.520(c) seeks to ensure that a trial court will not
terminate a parent’s parental rights, based upon a voluntary surrender,
unless the allegations of the petition would, if proven, establish a
legally sufficient basis for termination of parental rights.

We therefore reverse that portion of the final judgment as to the
termination of the parental rights of the Mother, A.M., and remand to
the trial court for the sole and limited purpose of entering an amended
final judgment that includes findings of fact specifying what act or
acts alleged in the petition would, if proven, establish a legally
sufficient basis for termination of the Mother’s parental rights. The

final judgment is, in all other respects, affirmed.8

))))))))))))))))))
1As will be seen infra, the Mother (A.M.) voluntarily surrendered her parental rights

to D.M. and has not appealed the final judgment terminating her rights. However, D.M.
objected to the trial court’s acceptance of the Mother’s surrender of her parental rights,
and D.M. has appealed that portion of the final judgment terminating the parental rights
of the Mother. D.M. does not challenge that portion of the final judgment terminating
the parental rights of R.M., the Father.

2The adjudicatory hearing took place over a period of several days and the Mother’s
Affidavit of Surrender was submitted on the second day of the hearing.

3See § 39.806(1)(a)1., Fla. Stat. (2018) (providing that grounds for the termination
of parental rights may be established when the parent has “voluntarily executed a
written surrender of the child and consented to the entry of an order giving custody of
the child to the department for subsequent adoption and the department is willing to
accept custody of the child.”)

4During the pendency of the appeal, R.M.’s appointed counsel filed a motion
seeking to withdraw from further representation and representing that, following a full
review of the record, it was counsel’s considered opinion that the appeal was without
merit. Pursuant to Jimenez v. Dep’t of Health & Rehab. Servs., 669 So. 2d 340 (Fla. 3d
DCA 1996), we withheld ruling on the motion to withdraw to permit the Father to file
a brief in support of the appeal. The Father did not file a brief. We grant counsel’s
motion to withdraw and affirm the final judgment as to the Father, R.M.

5We affirm as to the other issues raised by D.M. in this appeal.
6By contrast, the final judgment did contain specific findings of fact with regard to

the termination of parental rights of the Father. And while we acknowledge that the
petition alleges in conjunctive fashion that the Father and Mother engaged in the same
or similar acts, and we further acknowledge that competent substantial evidence was
introduced to establish the Mother engaged in acts as alleged in the petition, we believe
that the findings required by rule 8.520(c) should be made in the first instance by the
trial court and not by this court.

7And in this case, the trial court did continue the adjudicatory hearing, taking
evidence and ultimately concluding that termination of the Mother’s parental rights
was in the Child’s best interest and was the least restrictive means of protecting the
Child. We find that there was competent substantial evidence to support these
determinations. In addition to the Guardian ad Litem, the Mother herself and all the
other witnesses who testified in court during the adjudicatory hearing agreed that it was
in the Child’s best interests for the Mother’s parental rights to be terminated. As to least
restrictive means, this prong is generally satisfied if the Department of Children and
Families makes a good faith effort to rehabilitate the parent and reunite the family, such
as through a case plan, which was provided in this case. See e.g., A.F. v. Dep’t of
Children & Families, 276 So. 3d 61 (Fla. 1st DCA 2019). There was ample testimony
from the case workers that the Mother was provided a case plan, and the Mother herself
testified at the hearing that she is unwilling to move from Key West to enable D.M. to
have access to the mental health and behavioral professionals he needs.

8D.M. also asserts that the trial court’s acceptance of the Mother’s surrender, over
D.M.’s objection and without an independent evidentiary hearing, violated his due
process rights. We note, initially, that D.M. cites no Florida statute, rule or case law in
support of this proposition, nor did this court find any such Florida authority. At the
time the Mother’s surrender was accepted by the trial court, the adjudicatory hearing
had already commenced, and the Child’s testimony (in chambers) had been taken.

After acceptance of the Mother’s surrender, the adjudicatory hearing continued,
with additional evidence and testimony that supported termination as to both the
Mother and the Father, including testimony from the Guardian ad Litem. While no one
would dispute that a child has an interest in maintaining the integrity of family
relationships, including relationships with his parents and siblings, it is equally clear
that the Florida Legislature recognizes, protects and furthers that interest, having
expressed that principle in language of statutory intent. See, e.g., § 39.001(1)(f), (l) Fla.
Stat. (2018) (providing that among the purposes of chapter 39 are: “To preserve and
strengthen the child’s family ties whenever possible, removing the child from parental
custody only when his or her welfare cannot be adequately safeguarded without such
removal; [and] . . . [t]o provide judicial and other procedures to assure due process
through which children, parents, and guardians and other interested parties are assured
fair hearings by a respectful and respected court or other tribunal and the recognition,
protection, and enforcement of their constitutional and other legal rights, while
ensuring that public safety interests and the authority and dignity of the courts are
adequately protected.”) Pursuant to this express intent, the Legislature has enacted a
panoply of laws (and the Florida Supreme Court has approved a number of correspond-
ing procedural rules) furthering and protecting these interests of the child, including,
for example: 1) providing, where appropriate, for the appointment of an attorney ad
litem for the child, who shall represent the child’s legal interests and shall have
unlimited access to the child, see § 39.4085(20), Fla. R. Juv. P. 8.217; 2) providing for
appointment of a guardian ad litem to represent the interests of the child, see §§
39.807(2)(a), 39.4085(20), Fla. R. Juv. P. 8.217; 3) providing that the guardian ad litem
must provide a statement expressing the wishes of the child, see § 39.807(2)(b)1; and
4) providing for the child, through the Guardian Ad Litem, to be served with process,
be present at and participate in proceedings, see Fla. R. Juv. P. 8.505, 8.215.

Finally, the statutory scheme by which a parent may voluntarily surrender her
parental rights, permits such a procedure only if: the Department accepts the surrender;
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the court finds that the surrender was voluntary; and the court finds that termination is
in the manifest best interests of the child, thus requiring the court to consider the
recommendations of the Guardian Ad Litem and the reasonable preferences and wishes
of the child. See §§ 39.802(4) 39.806(1), 39.810(10),(11), Fla. Stat. (2019). We reject
D.M.’s contention that these statutory provisions and procedural rules fail to adequately
protect D.M.’s interests or that the trial court’s acceptance of the Mother’s voluntary
surrender without an independent evidentiary hearing deprived D.M. of due process.

*        *        *

Contracts—Settlement agreement—Enforcement—Relief from judg-
ment—Trial court did not abuse its discretion by denying motion to
vacate judgment enforcing settlement agreement based on lack of
service where movant consented to jurisdiction in circuit court for
enforcement of settlement agreement and waived “actual service of
process by or upon either party”—Argument that late payment
amount set forth in settlement agreement and characterized by the
agreement as “liquidated damages” was an unenforceable penalty fails
because late payment amount was a negotiated term in a settlement
which compromised various claims by opposing party for civil theft
and treble damages—Moreover, trial court reviewed late payment
provision and concluded that it did not, on its face, constitute unen-
forceable penalty provision, and no appeal followed

JULIO AVAEL, Appellant, v. SARINA SECHRIST, et al., Appellees. 3rd District.
Case Nos. 3D19-1395 & 3D19-518. L.T. Case No. 18-23308. April 22, 2020. Appeals
from the Circuit Court for Miami-Dade County, Abby Cynamon, Judge. Counsel:
Pollack, Pollack & Kogan, LLC, and Lyudmila Kogan and Maria Kimijima, for
appellant. Vargas Gonzalez Hevia Baldwin, LLP, and Omari S. Ruddock and Matthew
L. Baldwin, for appellees.

(Before SALTER, LOGUE and GORDO, JJ.)

(SALTER, J.) Julio Avael appeals final orders denying his pro se
motion to vacate a final judgment enforcing a settlement agreement
and a related contempt order (consolidated case number 3D19-518),1

and a later and more detailed motion to vacate that final judgment filed
after he retained counsel (case number 3D19-1395). For the reasons
which follow, we affirm.

Mr. Avael was a principal in a company called Motivational
Coaches of America, Inc., doing business as MCUSA, Inc.
(“MCUSA”). MCUSA entered into “Service Membership Offer
Agreements” with the six individual employees (“Employees”) who
are the plaintiffs below and the appellees here. Mr. Avael was not a
party to those agreements (the “Contracts”).

In June 2018, the Employees claimed that MCUSA had not paid
them amounts due under the Contracts. The Employees retained
counsel, who sent a demand letter to MCUSA, its registered agent, and
Mr. Avael, addressed to all of them at MCUSA’s offices. The demand
letter alleged that “you” materially breached the Contracts and that
“you” committed civil theft under section 772.11, Florida Statutes
(2018).

The following month, the Employees filed a circuit court lawsuit
against both Mr. Avael and MCUSA. In Count I, the Employees
alleged that MCUSA breached the Contracts and that Mr. Avael, an
agent of MCUSA, breached his supplemental oral agreements to
assure payment of the amounts due. In Count II, the Employees
alleged civil theft by Mr. Avael and MCUSA, accusing both of
embezzlement or conversion of funds due to the Employees. The
complaint attached copies of the prior demand letter and the Con-
tracts.

In August 2018, MCUSA, Mr. Avael, and the Employees entered
into a four page “Settlement Agreement and Mutual General Re-
lease,” which each of them signed (the “Settlement Agreement”).2 The
Settlement Agreement refers to “the court case related to this litiga-
tion” and “a final order dismissing the lawsuit with prejudice,” upon
full payment of the amounts specified to be paid to the Employees, but
the docket does not reflect any service of the complaint on MCUSA
or Mr. Avael. The Settlement Agreement does not identify the lawsuit

by style or case number. The record also fails to establish whether
MCUSA or Mr. Avael received a copy of the lawsuit before collection
proceedings commenced on the subsequent final judgment.

The Settlement Agreement includes a paragraph whereby all the
parties “consent to jurisdiction in the Miami-Dade Circuit Court for
the enforcement of [the Settlement Agreement] absent further effort
and hereby waive actual service of process by or upon either party.”

About a week after the parties exchanged the signature pages to the
Settlement Agreement, the Employees filed a motion in the trial court
to enforce the Settlement Agreement, alleging non-payment of
amounts due. The motion did not attach a copy of the Settlement
Agreement. More significantly, the certificate of service stated that it
was “served via an automated email generated by the Florida Courts
E-Filing Portal this [date] to all attorneys who have elected to receive
service.” Mr. Avael and MCUSA3 had not appeared by counsel in the
lawsuit, and there is no indication that either of them designated any
e-mail address for service. See Fla. R. Jud. Admin. 2.516(b)(1)(C)
(“Any party not represented by an attorney may serve a designation of
a primary e-mail address . . . . If a party not represented by an attorney
does not designate an e-mail address . . . , service on and by that party
must be by the means provided in subdivision (b)(2).”). Nor is there
any indication in the record that either of them was served by personal
delivery or by mail (which would be duly noted in the certificate of
service). Id., 2.516(b)(2) (mandating that service on a pro se party who
does not designate an e-mail address must deliver or mail to the
party’s last known address or, if not known, note non-service in the
certificate of service).

The motion to enforce the Settlement Agreement was noticed for
a five-minute motion calendar hearing, but that hearing was cancelled.
A week later the Employees filed a “Motion for Entry of Final
Judgment,” which attached a copy of the signed Settlement Agree-
ment and a proposed form of final judgment. The certificate of service
of the motion was in the same apparently deficient form as the earlier
motion to enforce the Settlement Agreement. The Motion for Entry of
Final Judgment and the proposed form of final judgment attached to
it (which was the form ultimately entered by the trial court and sought
to be vacated by the appellants) also included a non-party’s claim for
unpaid amounts.4

The Motion for Entry of Final Judgment was noticed and heard at
a five-minute motion calendar hearing in October 2018. MCUSA and
Mr. Avael made no appearance. The final judgment was entered the
same day.

In early 2019, Mr. Avael apparently became aware of the Employ-
ees’ efforts to obtain financial discovery and to collect the final
judgment. He filed a pro se, unverified motion to vacate the final
judgment pursuant to Florida Rule of Civil Procedure 1.540(b)
alleging that he only became aware of the Employees’ motions and
final judgment in February 2019, and that he had never been served
with initial process. That motion was heard and denied without
elaboration. Mr. Avael appealed—the first of the two consolidated
cases before us (Case number 3D19-518). There is no transcript of the
hearing in the record, nor is there any approved statement of the
evidence or proceedings relating to that hearing prepared and
furnished pursuant to Florida Rule of Appellate Procedure
9.200(b)(5).  We affirm that order without further discussion. See
G & S Dev. Corp. v. Seitlin, 47 So. 3d 893, 895 (Fla. 3d DCA 2010)
(“Without a record of the hearing, this Court cannot determine what
issues were raised or argued by the parties during the hearing, and
therefore, may reverse the decision only if an error of law appears on
the face of the order under review.” (internal quotations omitted)).

After the Employees served a writ of bodily attachment addressing
Mr. Avael’s failure to produce financial information, Mr. Avael
retained counsel. His attorney then filed a more detailed motion under
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Florida Rule of Civil Procedure 1.540(b)(3) and (4) to vacate the final
judgment. The motion was not verified. It argued that Mr. Avael was
never served, and that he had not become aware of the motion for
entry of final judgment or the actual entry of that judgment until four
months later. The motion contended that relief from the final judg-
ment was appropriate because of misrepresentations of the Employ-
ees’ counsel regarding service (Rule 1.540(b)(3)) and because the
judgment was void (Rule 1.540(b)(4)).

That motion was argued by the attorneys for the parties to the trial
court for fifty minutes. No evidence was offered or admitted. The trial
court denied the motion in an unelaborated order, and Mr. Avael’s
second appeal followed (Case number 3D19-1395).

Analysis
Our standard of review for an order denying a motion to vacate

under Rule 1.540(b) ordinarily is for an abuse of discretion; we are
obligated to reverse, however, only if the challenged judgment is void,
rather than voidable. Lamoise Grp., LLC v. Edgewater South Beach
Condo. Ass’n, 278 So. 3d 796, 798 (Fla. 3d DCA 2019) (“[I]f a
judgment previously entered is void, the trial court must vacate the
judgment.”).

Statutes governing service of process are strictly construed, and the
burden is on a plaintiff to establish that a defendant has been validly
served and provided notice of the proceedings. Anthony v. Gary J.
Rotella & Assocs., P.A., 906 So. 2d 1205, 1207 (Fla. 4th DCA 2005).
Service of process may be waived in three ways: (1) when the
defendant voluntarily serves responsive pleadings, motions, or papers;
(2) when a defending party authorizes the party’s attorney to accept
the initial pleadings without service of process; and (3) when a
defending party agrees to accept service of process by mail. Id. at
1208; see also A.T. Clayton & Co. v. Hachenberger, 2011 WL
1899256 at *5 (M.D. Fla. 2011) (“The three ways in which a defen-
dant may waive his right to be personally served is through an
intentional waiver; an attempt to evade service; or by granting
someone authority to accept process for him.”).

In the present case, we are reminded of Benjamin Franklin’s adage,
“an ounce of prevention is worth a pound of cure.” When finally
retained, Mr. Avael’s attorneys worked diligently to protect his
interests. But Mr. Avael’s arguments fail because of the actions that
preceded his retention of counsel. First, Mr. Avael signed a settlement
agreement which did not have attached to it the lawsuit purportedly
being settled. Second, he did so without (so far as the record discloses)
consulting counsel to advise him.5 Paragraph 3 of the Settlement
Agreement included Mr. Avael’s consent to jurisdiction in the circuit
court for enforcement, and in that provision he also waived “actual
service of process by or upon either party.”

Third, Mr. Avael commenced his effort to climb out of this ditch by
representing himself. His initial pleading in the case, his pro se motion
to vacate, was unverified, and he proffered nothing to explain why his
written waiver of service in the Settlement Agreement should be
disregarded. He provided no transcript and no evidence regarding his
first (pro se) motion to vacate, and he provided no testimony or
affidavit to demonstrate why his attorney’s subsequent motion to
vacate should be granted. On such a record, we cannot conclude that
the trial court abused its discretion.

Mr. Avael has also argued for reversal based on the alleged
unenforceability of a late payment amount set forth in Paragraph 6 of
the Settlement Agreement. The Settlement Agreement characterizes
the fees as “liquidated damages,” and Mr. Avael argues that they are
instead an unenforceable penalty amount. Mr. Avael’s argument fails
because it was a negotiated term in a settlement which compromised,
among other things, the Employees’ claims for civil theft and treble
damages against MCUSA and Mr. Avael. Moreover, because Mr.
Avael failed to appear and defend himself in the lawsuit, his presenta-

tion of the argument as part of a motion to vacate the final judgment
enforcing the Settlement Agreement came too late. The trial court
reviewed the late payment provision and concluded that it did not, on
its face, constitute an unenforceable penalty provision. No appeal
followed, apparently because Mr. Avael had not followed develop-
ments in the lawsuit (albeit obliquely referenced) in the Settlement
Agreement he signed. Mr. Avael certainly knew that he had not made
the payments specified to be made, and he had consented in writing to
“garnishment and related subpoenas,” “waiving any and all objec-
tions” if the Employees were compelled to secure payment.

Conclusion
This opinion simply underscores the importance of (a) raising

objections to service or to the terms of settlement agreements, sooner
rather than later, and (b) consulting an attorney before waiving
important legal rights or filing a motion as procedurally and substan-
tively difficult as a motion to vacate a final judgment.6

Affirmed.
))))))))))))))))))

1The briefs filed by the parties indicate that the issues regarding the contempt order
in Case No. 3D19-518 have been resolved and are moot.

2As the appellants never presented evidence, an affidavit, or argument of counsel
to the contrary, the authenticity of the signatures on the Settlement Agreement
ultimately filed with the trial court are undisputed on this record.

3MCUSA could not appear except through counsel. Szteinbaum v. Kaes Inversiones
y Valores, C.A., 476 So. 2d 247, 248 (Fla. 3d DCA 1985) (“It is well recognized that a
corporation, unlike a natural person, cannot represent itself and cannot appear in a court
of law without an attorney.”).

4This former employee, whom we will designate by her initials as “Ms. M.J.,” was
a party to the Settlement Agreement but not a plaintiff with the Employees in the
lawsuit, and is not a party to this appeal.

5Paragraph 15 of the Settlement Agreement stated that the parties “acknowledge or
waive the assistance of counsel in reading, understanding, and executing [the
Settlement Agreement],” and thereby “forever surrendering certain rights as reflected
herein.”

6Because of the procedural irregularities pertaining uniquely to the status of the
non-party, purported judgment creditor Ms. M.J. (see supra note 4), we express no
opinion regarding the enforceability of the final judgment as to the Settlement
Agreement indebtedness ascribed to her. None of the parties to the circuit court lawsuit
or to these appeals has addressed any such rights, and thus we decline to do so as well.

*        *        *

Criminal law—Manslaughter—Immunity—Stand Your Ground
law—Trial court applied current standard and correctly ruled that
state met its burden to show by clear and convincing evidence that
defendant was not entitled to immunity under statute—Competent
substantial evidence supported denial of immunity, and record
contains no legal error by trial court in its application of law—
Prohibition denied

PABLO LYLE, Petitioner, v. THE STATE OF FLORIDA, Respondent. 3rd District.
Case No. 3D19-2010. L.T. Case No. 19-6448. Opinion filed April 22, 2020. A Case of
Original Jurisdiction—Prohibition. Counsel: Reizenstein & Sola, P.A., and Philip L.
Reizenstein and Alex Sola; Lehr, Levi and Mendez, and Bruce Lehr, for petitioner.
Ashley Moody, Attorney General, and Asad Ali, Assistant Attorney General, for
respondent.

(Before LINDSEY, HENDON, and GORDO, JJ.)

(HENDON, J.) Pablo Lyle (the “Petitioner”) challenges the order
denying his pre-trial motion seeking immunity from prosecution
pursuant to section 776.032, Florida Statutes (2017) (Florida’s Stand
Your Ground law, effective June 2017). The Petitioner was charged
by information with manslaughter as a result of striking the victim in
the head with his fist. The victim went into a coma and later died. Lyle
moved to dismiss the charge under section 776.032. At the conclusion
of the August 2019 pre-trial immunity hearing, the trial judge
articulated his reasons for denying immunity and the written order was
rendered in September 2019. This Court stayed proceedings until the
Florida Supreme Court decided the issue of the statute’s retroactivity
in Love v. State, 247 So. 3d 609 (Fla. 3d DCA 2018).1
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Under our appellate standard of review, the trial court’s factual
findings are “presumed correct and can be reversed only if they are not
supported by competent substantial evidence, while the trial court’s
legal conclusions are reviewed de novo.” Craven v. State, 285 So. 3d
992, 993 (Fla. 1st DCA 2019) (citing Mobley v. State, 132 So. 3d
1160, 1162 (Fla. 3d DCA 2014)). Pursuant to the Stand Your Ground
statute, the prosecution has the burden of proof by clear and convinc-
ing evidence to overcome the prima facie claim of self-defense:

(4) In a criminal prosecution, once a prima facie claim of self-defense
immunity from criminal prosecution has been raised by the defendant
at a pretrial immunity hearing, the burden of proof by clear and
convincing evidence is on the party seeking to overcome the immunity
from criminal prosecution provided in subsection (1).

§ 776.032(4), Fla. Stat. (2017).
The trial court applied the current standard and correctly ruled that

the State met its burden to show by clear and convincing evidence that
the defendant was not entitled to immunity under the statute. The trial
court set forth its findings of fact in the order denying immunity,
appropriately ruling that clear and convincing evidence supported the
legal conclusion that pre-trial immunity was inapplicable to the
Petitioner’s facts. We find the record contains competent substantial
evidence to deny immunity under the statute, and no legal error by the
trial court in its application of the law. We therefore deny the petition
for writ of prohibition.

Petition denied.
))))))))))))))))))

1The Florida Supreme Court quashed the Third District’s holding in Love,
concluding that section 776.032(4) is a procedural change in the law and applies to all
Stand Your Ground immunity hearings conducted on or after the statute’s effective date
of June 2017. Love v. State, 286 So. 3d 177 (Fla. 2019). As in Love, the Petitioner’s pre-
trial immunity hearing took place in 2019, well after the effective date of the Stand
Your Ground statute.

*        *        *

Dissolution of marriage—Trial court erred in finding that marriage
was of short-term duration—As argued by wife and confirmed by
dates of marriage and filing of dissolution petition, marriage was
presumptively “moderate-term” marriage, and record contained
nothing to rebut that presumption—Amendment of judgment on that
point does not alter substance or correctness of other findings and
conclusions within final judgment

NERISSA JENKINS (CURRY), Appellant, v. JESSE JENKINS JR., Appellee. 3rd
District. Case No. 3D19-1912. L.T. Case No. 18-22140. Opinion filed April 22, 2020.
An Appeal from the Circuit Court for Miami-Dade County, Maria Elena Verde, Judge.
Counsel: Nerissa Jenkins (Curry), in proper person. Appellee precluded from filing an
answer brief and from oral argument.

(Before EMAS, C.J., and SALTER and LOBREE, JJ.)

(PER CURIAM.) Nerissa Curry (formerly known as Nerissa Jenkins;
“Ms. Curry”) appeals the final judgment dissolving her marriage to
Jesse Jenkins Jr. (“Mr. Jenkins”). Ms. Curry has filed a pro se initial
brief. Mr. Jenkins was given an opportunity to file an answer brief but
did not do so and has been precluded from doing so and from oral
argument.

Ms. Curry’s contentions express unhappiness and anger regarding
the process and outcome of her dissolution. In carefully reviewing the
record and her initial brief, we do find one point requiring an amend-
ment to the final judgment.  The trial court found that the marriage was
of “short-term” duration. As argued by Ms. Curry and confirmed by
the dates of the marriage and the filing of the petition for dissolution,
the marriage was presumptively a “moderate-term” marriage. Section
61.08(4), Florida Statutes (2018). The record contains nothing to rebut
that presumption.

The amendment on that point, however, does not alter the sub-
stance or correctness of the other findings and conclusions within the

final judgment.1 The home acquired by Ms. Curry before the marriage
was sold and the proceeds were received and disbursed by her. There
was no competent evidence presented regarding any employment or
assets as to Mr. Jenkins.

The parties’ two children had attained their majority before the
dissolution proceeding, so that child support and parental timesharing
were not before the court. Ms. Curry’s argument that the parties’ adult
children were dependent upon her and needed an extended period of
child support, which she proposed should be paid by Mr. Jenkins,
finds no support in the applicable statutory or decisional law.

Finally, and as is unfortunately often the case when both parties to
a dissolution action have modest financial resources, neither party to
the dissolution action arranged for a court reporter to transcribe the
non-jury trial, and neither party provided or proposed a statement of
the proceedings as permitted by Florida Rule of Appellate Procedure
9.200(b)(5). This precludes a more detailed review of the trial court’s
factual determinations. Prymus v. Prymus, 753 So. 2d 742 (Fla. 3d
DCA 2000) (affirming final judgment of dissolution because the “[the
appellant] has not provided us with a transcript, or proper substitute of
the final hearing below”).

We affirm the final judgment in all respects except the conclusion
regarding the short-term duration of the marriage. We remand the case
to the trial court to amend the final judgment as specified above. That
amendment is ministerial based on the absence of any record evidence
supporting an award of alimony, and may be accomplished without
the need for further notice or hearing.

Affirmed in part and remanded with instructions.
))))))))))))))))))

1“As a ‘gray area’ or ‘moderate-term marriage’ under section 61.08(4), there is no
presumption for or against permanent alimony.” Addie v. Coale, 120 So. 3d 44, 47 (Fla.
4th DCA 2013).

*        *        *

Injunctions—Protection of public officials and public property—
Authority

CARLOS RODRIGUEZ, Appellant, v. CITY OF SOUTH MIAMI, et al., Appellees.
3rd District. Case No. 3D19-2119. L.T. Case No. 13-12254. Opinion filed April 22,
2020. An Appeal from a non-final order from the Circuit Court for Miami-Dade
County, Jose M. Rodriguez, Judge. Counsel: Berrio & Berrio, P.A., and Juan D. Berrio,
for appellant. Thomas F. Pepe, City Attorney, for appellees.

(Before FERNANDEZ, LOGUE, and SCALES, JJ.)

(LOGUE, J.) Because we disagree with Appellant’s sole argument on
appeal that the Legislature’s creation of expedited procedures and
enhanced statutory remedies to protect victims of repeat violence,
sexual violence, or dating violence pursuant to section 784.046,
Florida Statutes, preempted the trial court’s equitable and inherent
authority to issue injunctions conferred by Article V, section 20 of the
Florida Constitution and section 26.012, Florida Statutes, which
include the ability to issue injunctions to protect public officials and
public property as occurred here, we affirm.

*        *        *

Torts—Medical malpractice—Dismissal—Failure to comply with
presuit requirements

ANA DIAZ, Appellant, v. DR. JHONNY SALOMON M.D. & MED SPA, Appellees.
3rd District. Case No. 3D19-1471. L.T. Case No. 17-27045. Opinion filed April 22,
2020. An Appeal from the Circuit Court for Miami-Dade County, Abby Cynamon,
Judge. Counsel: Emelike Nwosuocha, P.A., and Emelike Nwosuocha, for appellant.
Law Offices of Burt E. Redlus, P.A., and Burt E. Redlus, for appellees.

(Before FERNANDEZ, LINDSEY, and MILLER, JJ.)

(PER CURIAM.) We affirm the trial court’s dismissal of the com-
plaint because Ana Diaz, plaintiff below, failed to comply with section
766.104(1), Florida Statutes (2019) (“No action shall be filed for
personal injury or wrongful death arising out of medical negligence,
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whether in tort or in contract, unless the attorney filing the action has
made a reasonable investigation as permitted by the circumstances to
determine that there are grounds for a good faith belief that there has
been negligence in the care or treatment of the claimant. The com-
plaint or initial pleading shall contain a certificate of counsel that
such reasonable investigation gave rise to a good faith belief that
grounds exist for an action against each named defendant.” (emphasis
added)).

Affirmed.

*        *        *

JOHN J. WILSON, JR., Appellant, v. THE STATE OF FLORIDA, Appellee. 3rd
District. Case No. 3D19-1715. L.T. Case No. 15-1083. Opinion filed April 22, 2020.
An Appeal under Florida Rule of Appellate Procedure 9.141(b)(2) from the Circuit
Court for Miami-Dade County, Cristina Miranda, Judge. Counsel: John J. Wilson, Jr.,
in proper person. Ashley Moody, Attorney General, and Michael W. Mervine,
Assistant Attorney General, for appellee.

(Before FERNANDEZ, LOGUE and SCALES, JJ.)

(PER CURIAM.) On or about January 15, 2019, appellant John J.
Wilson, Jr. filed in the lower court, pursuant to Florida Rule of
Criminal Procedure 3.800, a pro se post-conviction motion that
presumably asserted his sentence was illegal. A review of the lower
court docket reflects that the lower court clerk received this motion on
or about January 25, 2019.

On August 21, 2019, Wilson filed with this Court a pro se notice of
appeal, entitled “Notice of Appeal and Statement of Judicial Acts to
Be Reviewed Pursuant to Rule 9.200(A)(3): The Underlying Motion
for this Appeal, Submitted Pursuant to Rule 3.800(a), Was Failed to
Be Recorded or Docketed By the Clerk of Court.”

We ordered the State to respond. The State’s response indicated
that, despite there being several other proceedings in this Court and
the Florida Supreme Court,1 as well as in the lower court during the
relevant time period, no written order adjudicating Wilson’s January
2019 post-conviction motion had been rendered by the trial court.2

After filing its response, the State filed a motion to supplement the
record on appeal to include a February 27, 2020 order entered by the
trial court denying Wilson’s January 25, 2019 Rule 3.800(a) motion
“nunc pro tunc 6/11/19.”

We treat Wilson’s August 2019 notice of appeal as a petition for
writ of mandamus, see Fla. R. App. P. 9.040(c), and, given the trial
court’s February 27, 2020 order, deny same as moot.

So ordered.
))))))))))))))))))

1See 3D19-1579 and SC19-1857/SC18-2119.
2Oddly, a May 21, 2019 lower court docket entry indicates both that Wilson’s

motion was set for hearing on June 11, 2019, and that the motion was denied.

*        *        *

X.M., a Juvenile, Appellant, v. THE STATE OF FLORIDA, Appellee. 3rd District.
Case No. 3D19-2312. L.T. Case No. 18-1702A. Opinion filed April 22, 2020. An
Appeal from the Circuit Court for Miami-Dade County, Yery Marrero, Judge. Counsel:
Carlos J. Martinez, Public Defender, and Susan S. Lerner, Assistant Public Defender,
for appellant. Ashley Moody, Attorney General, and Brian H. Zack, Assistant Attorney
General, for appellee.

(Before SCALES, HENDON and GORDO, JJ.)

(PER CURIAM.) Affirmed. See R.A. v. State, 400 So. 2d 1059, 1060
(Fla. 3d DCA 1981) (“[I]ntent may be shown by circumstantial
evidence . . . .” (internal citations omitted)); see also T.S. v. State, 675
So. 2d 196, 198 (Fla. 4th DCA 1996) (“The elements of assistance of
the perpetrator and intent may be proven by a combination of
surrounding circumstances from which a trier of fact can reasonably
infer defendant’s guilt.” (quoting K.O. v. State, 673 So. 2d 47, 48 (Fla.
4th DCA 1995))).

*        *        *

DANNY R. LOPEZ, Appellant, v. DEPARTMENT OF AGRICULTURE AND
CONSUMER SERVICES, DIVISION OF LICENSING, Appellee. 3rd District. Case
No. 3D19-1742. L.T. Case Nos. D1409047, CD201901994. Opinion filed April 22,
2020. An Appeal from the Florida Department of Agriculture and Consumer Services,
Division of Licensing. Counsel: Danny R. Lopez, in proper person. Staci A. Bienvenu,
Senior Attorney (Tallahassee), for appellee.

(Before FERNANDEZ, SCALES and GORDO, JJ.)

(PER CURIAM.) Affirmed. See § 493.6118(1)(c), (2), Fla. Stat.
(2019) (authorizing the Department to take disciplinary action,
including revocation of a license where the license holder is “con-
victed of a crime that directly relates to the business for which the
license is held or sought”); Fla. Admin. Code R. 28-106.111(4) (2020)
(“Any person who receives written notice of an agency decision and
who fails to file a written request for a hearing within 21 days waives
the right to request a hearing on such matters.”); see also Nicks v.
Dep’t of Bus. & Prof’l Regulation, 957 So. 2d 65, 66 n.1 (Fla. 5th
DCA 2007) (“When a party waives the right to challenge the factual
allegations of an administrative complaint, either by requesting an
informal hearing pursuant to section 120.57(2), Florida Statutes, or by
failing to respond to the complaint at all, the facts of the complaint are
deemed to be admitted.” (citations omitted)); Gonzalez v. Dep’t of
Bus. & Prof’l Regulation, 958 So. 2d 494, 495 (Fla. 3d DCA 2007)
(“When material facts are not in dispute, an agency need not refer a
matter to the Department of Administrative Hearings for a formal
hearing, even if such a hearing is requested by a party. It may, instead,
proceed informally.” (quoting Schafer v. Dep’t of Bus. & Prof’l
Regulation, 844 So. 2d 757, 758 (Fla. 1st DCA 2003))).

*        *        *

AMBER PERRIN, Appellant, v. DE SOLEIL SOUTH BEACH ASSOCIATION,
INC., Appellee. 3rd District. Case No. 3D19-495. L.T. Case No. 16-28089. Opinion
filed April 22, 2020. An Appeal from the Circuit Court for Miami-Dade County,
William Thomas, Judge. Counsel: The Monestime Firm and Regine Monestime, for
appellant. Young, Berman, Karpf & Gonzalez, P.A., and Andrew S. Berman, for
appellee.

(Before SCALES, MILLER and LOBREE, JJ.)

(PER CURIAM.) Affirmed. See Fratangelo v. Coosemans, 264 So.
3d 1079 (Fla. 3d DCA 2019) (order enforcing settlement based on
nonjury finding on disputed evidence is reviewed on appeal for
competent, substantial evidence because lower court is in best position
to evaluate and weigh testimony and evidence based upon its observa-
tion of bearing, demeanor, and credibility of witnesses) (citing
Hamilton v. Fla. Power & Light Co., 48 So. 3d 170, 172 (Fla. 4th
DCA 2010)); Boyko v. Ilardi, 613 So. 2d 103, 104 (Fla. 3d DCA 1993)
(execution of settlement documents is not condition precedent to
settlement agreement but mere procedural formality); Nichols v.
Martell, 612 So. 2d 657, 659 (Fla. 3d DCA 1993); Don L. Tullis &
Assocs., Inc. v. Benge, 473 So. 2d 1384, 1386 (Fla. 1st DCA 1985)
(explaining that “[t]o be enforced, the [settlement] agreement must be
sufficiently specific and mutually agreeable on every essential
element”); Rushing v. Garrett, 375 So. 2d 903, 906 (Fla. 1st DCA
1979) (“[A]pparent authority may arise when the actions of the
principal, reasonably interpreted, cause a third person to believe in
good faith that the principal consents to the acts of the agent.”).

*        *        *

MARCELO CHERTA, Appellant, v. US BANK NATIONAL ASSOCIATION, etc.,
Appellee. 3rd District. Case No. 3D19-359. L.T. Case No. 11-39810. Opinion filed
April 22, 2020. An Appeal from the Circuit Court for Miami-Dade County, Maria de
Jesus Santovenia, Judge. Counsel: Kenzie N. Sadlak, P.A., and Kenzie N. Sadlak, for
appellant. McGuireWoods LLP, and Sara F. Holladay-Tobias and Emily Y. Rottmann
and Brittney L. Difato (Jacksonville), for appellee.

(Before EMAS, C.J., and SCALES and LOBREE, JJ.)

(PER CURIAM.) Affirmed. See Creamer v. BAC Home Loans
Servicing, LP, 159 So. 3d 168, 170 (Fla. 2d DCA 2015) (“Because the
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written agreements . . . refer to costs and attorney’s fees separately, the
trial court properly denied the request for attorney’s fees under rule
1.420.”); see also Boxer Max Corp. v. Cane A. Sucre, Inc., 905 So. 2d
916, 918 (Fla. 3d DCA 2005) (finding trial court did not abuse its
discretion in not finding prevailing party and not awarding attorney’s
fees where parties entered into settlement agreement); Zhang v.
D.B.R. Asset Mgmt., Inc., 878 So. 2d 386, 387-88 (Fla. 3d DCA 2004)
(determining record supported trial court’s findings that parties agreed
to resolution of disputed issues and affirming denial of fees finding
there was no prevailing party for purposes of entitlement to fees);
Kelly v. Bankunited, FSB, 159 So. 3d 403, 406-07 (Fla. 4th DCA
2015) (affirming denial of prevailing party attorney’s fees under
section 57.105, as statute’s purpose is to deter misuse of judicial
system and discourage needless litigation and declining to penalize
lender with substantial attorney’s fees for dismissing claims that had
become moot for reasons unrelated to merits of litigation).

*        *        *

JOHN COTTON, Appellant, v. THE STATE OF FLORIDA, Appellee. 3rd District.
Case No. 3D18-2266. L.T. Case No. 96-41773A. Opinion filed April 22, 2020. An
Appeal from the Circuit Court for Miami-Dade County, Stacy D. Glick, Judge.
Counsel: Carlos J. Martinez, Public Defender, and Jonathan Greenberg, Assistant
Public Defender, for appellant. Ashley Moody, Attorney General, and Richard L. Polin,
Assistant Attorney General, for appellee.

(Before SALTER, LOGUE, and LINDSEY, JJ.)

(PER CURIAM.) Affirmed. The trial court did not err when it denied
Cotton’s motion. See Auerbach v. State, 273 So. 3d 134 (Fla. 3d DCA
2019); Losada v. State, 260 So. 3d 1156 (Fla. 3d DCA 2018). See also
Howell v. State, 145 So. 3d 774 (Fla. 2013).

*        *        *

ELIO MARTINEZ, JR., and PATRICIA MARTINEZ, Appellants, v. STATE FARM
FLORIDA INSURANCE COMPANY, Appellee. 3rd District. Case No. 3D18-1994.
L.T. Case No. 18-13130. Opinion filed April 22, 2020. An Appeal from a non-final
order from the Circuit Court for Miami-Dade County, Thomas J. Rebull, Judge.
Counsel: Kramer, Green, Zuckerman, Greene and Buchsbaum, P.A., and Robert I.
Buchsbaum, Shawn R. Horwick and Craig M. Greene (Hollywood), for appellants.
Link & Rockenbach, P.A., and Kara Rockenbach Link and Daniel M. Schwarz (West
Palm Beach); Carlton Fields and Paul L. Nettleton, for appellee.

(Before LINDSEY, HENDON and LOBREE, JJ.)

(PER CURIAM.) Affirmed. See Brown v. Giffen Indus., Inc., 281 So.
2d 897, 900 (Fla. 1973) (rebuttable presumption of mailing estab-
lished through evidence of business mailing practice); Lumbermens
Mut. Cas. Co. v. Alvarez, 443 So. 2d 279, 280 (Fla. 3d DCA 1983)
(observing that if holding in Jarrod v. Assocs. Disc. Corp., 99 So. 2d
272, 278 (Fla. 1957), was not abrogated by Brown, it was certainly
“done away with in 1979 with the enactment of Section 90.406,
Florida Statutes”); Thorlton v. Nationstar Mortg., LLC, 257 So. 3d
596, 601 (Fla. 2d DCA 2018) (finding that witness’ testimony was
sufficient to create rebuttable presumption of mailing of letter where
bank was not entity that ultimately mailed it but had routine practice
for submitting default letters to third-party vendor which then mailed
them and sent back proof of mailing); CitiMortgage, Inc. v.
Hoskinson, 200 So. 3d 191, 192 (Fla. 5th DCA 2016) (finding
sufficient evidence to show that letter was mailed where witness
testified to business practice of drafting letters and delivering them to
mailroom for collection by postal service); Progressive Am. Ins. Co.
v. Kurtz, 518 So. 2d 1339, 1341 (Fla. 5th DCA 1987) (presumption
especially strong where insured received other mail, such as renewal
notices).

*        *        *

CITIZENS PROPERTY INSURANCE CORPORATION, Appellant, v. LUIS RENE
MARTINEZ, Appellee. 3rd District. Case No. 3D19-573. L.T. Case No. 17-2228.
Opinion filed April 22, 2020. An Appeal from the Circuit Court for Miami-Dade

County, Reemberto Diaz, Judge. Counsel: Traub Lieberman Straus & Shrewsberry
LLP, Scot E. Samis and C. Ryan Jones (St. Petersburg), for appellant. Alvarez, Feltman,
& Da Silva, PL, and Paul B. Feltman, for appellee.

(Before EMAS, C.J., and FERNANDEZ, and LINDSEY, JJ.)

(PER CURIAM.) Affirmed. See Joyce v. Federated National Insurance Co., 228 So.
3d 1122 (Fla. 2017); and Citizens Prop. Ins. Corp. v. Laguerre, 259 So. 3d 169 (Fla. 3d
DCA 2018).

*        *        *

CITIZENS PROPERTY INSURANCE CORP., Appellant, v. REYNALDO
PEDRERO, Appellee. 3rd District. Case No. 3D19-0414. L.T. Case No. 16-6136.
Opinion filed April 22, 2020. An Appeal from the Circuit Court for Miami-Dade
County, Rodney Smith, Judge. Counsel: Traub Lieberman Straus & Shrewsberry, LLP,
and Scot E. Samis, and C. Ryan Jones (St. Petersburg), for appellant. Alvarez, Feltman,
& Da Silva, PL, and Paul B. Feltman, for appellee.

(Before EMAS, C.J., and FERNANDEZ, and LINDSEY, JJ.)

(PER CURIAM.) Affirmed. See Joyce v. Federated Nat’l Ins. Co., 228 So. 3d 1122
(Fla. 2017); Citizens Prop. Ins. Corp. v. Laguerre, 259 So. 3d 169 (Fla. 3d DCA 2018).

*        *        *

Dissolution of marriage—Child custody—Modification—Change in
circumstances—Child support—Trial court abused its discretion in
modifying parties’ timesharing based on conclusion that improvements
to father’s mental health after counseling and medication constituted
a substantial change in circumstances—Improved life circumstances
do not constitute a substantial change in circumstances sufficient to
allow for modification of timesharing arrangements—Trial court
improperly denied mother’s motion for enforcement seeking childcare
expenses as abandoned or moot—Record reflects that motion was
neither abandoned nor moot, but that there was simply not enough
time to address it at the hearing

ANNA M. BELL, Appellant, v. WILLIAM D. BELL III, Appellee. 1st District. Case
No. 1D19-2784. April 23, 2020. On appeal from the Circuit Court for Gadsden County.
David Michael Frank, Judge. Counsel: Daniel Phillips of Phillips Law Firm, P.A.,
Tallahassee, for Appellant. John C. Kenny of Law Offices of John C. Kenny,
Tallahassee, for Appellee.

(OSTERHAUS, J.) Anna M. Bell appeals two orders related to the
parties’ timesharing and support responsibilities for their three
children. She argues that the court improperly granted the father’s
petition for modification as there was no substantial change in
circumstances. She also argues that the court improperly denied her
motion for enforcement seeking certain childcare expenses owed by
the father. We reverse and remand.

I.
The parties divorced in 2014, leaving three minor children from

their marriage. The original timesharing schedule provided that the
mother would get the children Monday through Friday and every
other weekend, while the father would have them every other
weekend. For the 2015-16 school year, the parties informally agreed
to add Thursday evenings and Monday mornings to the father’s every-
other-weekend schedule. But this arrangement later reverted to the
original schedule.

The father then sought to modify the timesharing schedule, asking
for an increase of his time. He asserted that a substantial change in
circumstances had occurred because of his successful completion of
mental health counseling over a two-year period and because of
helpful, prescribed medication he had been taking. At a hearing, the
father conceded that his issues with anger, depression, and mood
swings had contributed to the divorce. The mother testified that there
had been abusive conduct as well. The father’s therapist confirmed at
the hearing that the father had now become stronger emotionally and
that family time with the children had become much easier for him to
handle. The therapist expressed no further concerns about the father’s
behavior. The trial court ultimately accepted the father’s case for
modification after denying the mother’s summary judgment motion.
The court concluded that the father’s mental health-related progress
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amounted to a substantial and material change warranting modifica-
tion of the parenting plan. The court’s order on timesharing reduced
the mother’s time by about 20 percent during the school year, with the
parties splitting major holidays and summers 50/50.

The court did not consider the mother’s pending motion for
enforcement at the hearing. She had sought contribution from the
father for certain child-related expenses. Having run out of time to
address it at the hearing, the trial court’s omnibus order on June 6,
2019, considered the motion for enforcement to be moot or aban-
doned and denied it without passing on its merits.

II.
“Appellate courts review orders modifying time-sharing for an

abuse of discretion.” Ness v. Martinez, 249 So. 3d 754, 757 (Fla. 1st
DCA 2018). Modification proceedings are “entirely different” than
those for initial custody determinations, Cooper v. Gress, 854 So. 2d
262, 267 (Fla. 1st DCA 2003), and courts have considerably less
discretion in them. Ragle v. Ragle, 82 So. 3d 109, 111 (Fla. 1st DCA
2011). “A party seeking to modify a parenting plan ‘must show that
(1) circumstances have substantially and materially changed since the
original custody determination, (2) the change was not reasonably
contemplated by the parties, and (3) the child’s best interests justify
changing custody.’ ” Garcia v. Guiles, 254 So. 3d 637, 640 (Fla. 1st
DCA 2018) (quoting Reed v. Reed, 182 So. 3d 837, 840 (Fla. 4th DCA
2016)); see also § 61.13(3), Fla. Stat. “This required proof imposes an
‘extraordinary burden’ on the party seeking modification.” Hutchin-
son v. Hutchinson, 287 So. 3d 695, 696 (Fla. 1st DCA 2019) (quoting
Ragle, 82 So. 3d at 111). To determine whether the trial court abused
its discretion, we look to the record for competent substantial evidence
to support the trial court’s decision. See Jannotta v. Hess, 959 So. 2d
373, 374 (Fla. 1st DCA 2007).

Here, the court ruled that improvements in the father’s mental
health after counseling and medication constituted a substantial
change in circumstances that allowed for the modification of time-
sharing. It is true that the evidence showed that the father’s mental
health had improved substantially since implementation of the
original parenting plan. The father said he was a completely different
person, and his therapist had no concerns about his behavior.

But we have recognized that improved life circumstances do not
constitute a substantial change in circumstances sufficient to allow for
a modification of timesharing arrangements. In Jannotta, for example,
a former wife had overcome alcohol abuse, remarried, and was better
able to provide a stable home for her four children than even the
former husband. Id. at 374. We concluded, however, that this
evidence was insufficient to constitute a substantial and material
change in circumstances. Id. We reached a similar conclusion in
Kilgore v. Kilgore, 729 So. 2d 402, 406 (Fla. 1st DCA 1998), where
we cited “numerous opinions” for the proposition that improved life
circumstances aren’t enough to allow for a custody modification.
Accordingly, here, while recognizing the evidence of the father’s
improved mental health, life circumstances, and prospects for having
a stable family life, this evidence isn’t sufficient to grant his petition
to modify timesharing.

As to the second issue, the mother argues that the court improperly
denied her motion for enforcement as abandoned or moot. Her motion
asked the court to compel the father to pay $4,136 for his half of
certain expenses pursuant to the parenting plan and marital settlement
agreement. The trial court’s omnibus order denied the motion after
deeming it “either moot or abandoned at this time.” Although the
court’s reference to “at this time” could be read to suggest that it was
reserving judgment, it ultimately “denied” the motion and ended
judicial labor on the issue. See Fort v. Fort, 951 So. 2d 1020, 1021 n.1
(finding an order appealable because it was clear that judicial labor
was at an end). We reverse because the record bears out the mother’s

argument that she hadn’t abandoned her motion, nor was her enforce-
ment issue moot. Rather, there simply was not enough time to address
it at the hearing (as the father’s brief acknowledges).

III.
Accordingly, the orders are REVERSED and the case is RE-

MANDED for further proceedings consistent with this opinion. (JAY
and TANENBAUM, JJ., concur.)

*        *        *

Criminal law—Aggravated battery with firearm—Immunity—Stand
Your Ground law—Competent substantial evidence supported trial
court’s finding that state presented clear and convincing evidence to
overcome defendant’s self-defense claim—Prohibition denied

SHAWN THOMAS GAINEY, Petitioner, v. STATE OF FLORIDA, Respondent. 1st
District. Case No. 1D19-4587. April 23, 2020. Petition for Writ of Prohibition—
Original Jurisdiction. Counsel: Jeffrey P. Whitton, Panama City, for Petitioner. Ashley
Moody, Attorney General, and Daren L. Shippy, Assistant Attorney General,
Tallahassee, for Respondent.

(PER CURIAM.) Petitioner, Shawn Thomas Gainey, petitions this
Court for a writ of prohibition following the trial court’s denial of his
motion to dismiss the charge of aggravated battery with a firearm that
the State filed against him after he admittedly shot the victim follow-
ing an incident of road rage. Petitioner contends that he should be
deemed immune from prosecution under Florida’s “Stand Your
Ground” law because he acted in self-defense. See §§ 776.012,
776.032, Fla. Stat. (2018). After an immunity hearing during which
conflicting evidence was put forth, the trial court determined that the
State presented clear and convincing evidence to overcome Peti-
tioner’s self-defense claim. Because competent, substantial evidence
supports the trial court’s determination, we deny the petition for writ
of prohibition on the merits. See Craven v. State, 285 So. 3d 992, 994
(Fla. 1st DCA 2019) (“Because the State met its burden by presenting
clear and convincing evidence that a reasonable person in Petitioner’s
position would not have used the same force as Petitioner, the trial
court’s findings were supported by competent substantial evidence.”);
Ferrera-Discua v. State, 276 So. 3d 520, 520 (Fla. 1st DCA 2019)
(“Because . . . the State presented clear and convincing evidence
contradicting the claim [of self-defense], the trial court did not err in
finding that Petitioner was not entitled to Stand-Your-Ground
immunity.”); Edwards v. State, 257 So. 3d 586, 588 (Fla. 1st DCA
2018) (“The record in this case includes competent substantial
evidence to support the trial court’s determination that the State
presented clear and convincing evidence to overcome Appellant’s
prima facie case [that his use of force was justified] for the charge in
question.”); Mederos v. State, 102 So. 3d 7, 8 (Fla. 1st DCA 2012)
(“The record before us contains competent substantial evidence to
support the trial court’s findings that the facts here do not support the
application of immunity under the Stand Your Ground Law.”).

DENIED. (LEWIS, ROWE, and JAY, JJ., concur.)

*        *        *

Criminal law—Prisoners—Parole—Presumptive parole release
date—Modification—New information—Circuit court did not err by
denying prisoner’s petition for writ of mandamus challenging
extension of PPRD, which was based on recent fluctuation in peti-
tioner’s institutional behavior—Circuit court did not err in denying
claim that Offender Review Commission should have re-assessed
petitioner’s score after parole guidelines were revised in 2014—
Subsequent appellate court decisions relating to sentences for offenses
committed by juveniles did not constitute good cause in exceptional
circumstances or new information, as required for modification of
PPRD, because those decisions did not apply to petitioner’s parole-
eligible life sentence

JACK THOMAS CURRIE, Petitioner, v. STATE OF FLORIDA, COMMISSION ON
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OFFENDER REVIEW, Respondent. 1st District. Case No. 1D18-2349. April 23, 2020.
Petition for Writ of Certiorari—Original Jurisdiction. Counsel: Jack Thomas Currie,
pro se, Petitioner. Rana Wallace, General Counsel; Thomas A. Klein and Mark Hiers,
Assistant General Counsel, Florida Commission on Offender Review, Tallahassee, for
Respondent.

(PER CURIAM.) Petitioner seeks certiorari review of an order
denying his petition for writ of mandamus in which he challenged the
extension of his presumptive parole release date (PPRD). Because the
circuit court correctly denied relief, we deny the petition for writ of
certiorari.

In 1977, Petitioner was convicted of sexual battery with a firearm,
committed when he was 16 years old, and was sentenced to life in
prison. In March 1988, Petitioner escaped from custody. Upon his
conviction for this offense, he was sentenced to a consecutive term of
7 years in prison. Consequently, the Florida Commission on Offender
Review (Commission) established a new PPRD of December 11,
2016 for Petitioner. Subsequently, in October 2016, the Commission
extended the PPRD for 12 months due to an unsatisfactory release
plan and for 24 months for further program participation. This resulted
in a PPRD of December 11, 2019.

Petitioner filed the underlying petition for writ of mandamus,
arguing that the extension of the PPRD for further program participa-
tion was not “new information” as required by Florida Administrative
Code Rule 23-21.002(29) and section 947.1745(5)(a), Florida
Statutes. He also claimed that the salient factor score for his PPRD
should be changed based on his age at the time of the offense. At his
initial interview in 1980, his salient factor score included two points
for committing a crime when he was under 18 years of age. Appellant
noted that the rule which authorized the imposition of the two points
was rescinded in 2014 to comport with Graham v. Florida, 560 U.S.
48 (2010), and Miller v. Alabama, 567 U.S. 460 (2012). However, the
Commission never adjusted his PPRD.

The circuit court did not err in denying these claims. See Sheley v.
Fla. Parole Comm’n, 703 So. 2d 1202 (Fla. 1st DCA 1997) (review-
ing quasi-judicial action of Commission for denial of due process and
departure from essential requirements of law). Petitioner fails to
demonstrate any abuse of the Commission’s discretion in extending
the PPRD. See Fla. Parole & Prob. Comm’n v. Paige, 462 So. 2d 817
(Fla. 1985) (stating that Commission has ultimate discretion on parole
matters).

Section 947.173(3), Florida Statutes, provides:
The commission may affirm or modify the authorized presumptive
parole release date. However, in the event of a decision to modify the
presumptive parole release date, in no case shall this modified date be
after the date established under the procedures of s. 947.172. It is the
intent of this legislation that, once set, presumptive parole release
dates be modified only for good cause in exceptional circumstances.

Section 947.16(5), Florida Statutes, provides that:
Subsequent to the establishment of the presumptive parole release
date, the commission may, at its discretion, review the official record
or conduct additional interviews with the inmate. However, the
presumptive parole release date may not be changed except for
reasons of institutional conduct or the acquisition of new information
not available at the time of the initial interview.

Thus, reading these statutory provisions in pari materia, once a
PPRD is established, it cannot be changed except for reasons of
institutional conduct, acquisition of new information not available at
the initial interview, or good cause in exceptional circumstances. See
Taylor v. Fla. Parole & Prob. Comm’n, 543 So. 2d 367, 369 (Fla. 1st
DCA 1989); see also McKahn v. Fla. Parole & Prob. Comm’n, 399
So. 2d 476, 478 (Fla. 1st DCA 1981).

In extending Petitioner’s PPRD, the Commission cited “new
information.” It noted Petitioner’s fluctuating institutional behavior.

After several years of acceptable behavior, Petitioner’s behavior had
taken a turn for the worse. The Commission indicated that Petitioner
only recently had remained discipline free and had begun participating
in programs. Because Petitioner’s change in behavior occurred after
the last interview date and well after the establishment of the PPRD,
this constituted new information. See Fla. Admin. Code R. 23-
21.002(29) (defining new information as knowledge acquired
subsequent to the initial interview or the establishment of the PPRD).
It was not information that could have been considered and acted upon
previously by the Commission. Therefore, the circuit court did not err
in upholding the Commission’s extension of Petitioner’s PPRD.

In addition, the circuit court did not err in denying Petitioner’s
claim that the Commission should have re-assessed his score after the
parole guidelines were revised in 2014. At the time his PPRD was
established in 1990, the objective parole guidelines authorized the
Commission to impose two points for Petitioner committing the
offense while 17 years of age or younger. See Rolle v. Fla. Parole &
Prob. Comm’n, 426 So. 2d 1082, 1084 (Fla. 1st DCA 1983) (holding
that Commission properly applies the objective parole guidelines in
effect at the time it establishes the PPRD). The subsequent decisions
in Miller and Graham do not constitute good cause in exceptional
circumstances as required in section 947.173(3), or new information
as required in section 947.16(5) to modify the PPRD. Because
Petitioner’s life sentence was parole eligible, Graham and Miller do
not apply. See State v. Michel, 257 So. 3d 3 (Fla. 2018) (holding that
defendant’s parole-eligible life sentence did not violate Graham or
Miller). Petitioner has the ability to obtain parole under the normal
process.

Accordingly, the petition for writ of certiorari is denied on the
merits. (LEWIS, B.L. THOMAS, and NORDBY, JJ., concur.)

*        *        *

Criminal law—Post conviction relief—Sentencing—Reduction of
sentence—Defendant sentenced pursuant to open plea which granted
defendant the right to seek modification of sentence if there was a
substantial change in circumstances after sentencing—Trial court did
not err in construing defendant’s motion filed under rule 3.850(a)(6) as
a rule 3.800(c) motion where motion requested relief under plea
agreement based on affidavit written by father of victim requesting
clemency—Ultimate nature of relief requested is a reduction or
modification of defendant’s sentence which falls under rule 3.800(c)—
No error in denying motion as untimely because motion was not
brought within sixty days of the date sentence became final

ANTHONY R. GRIEGO, Appellant, v. STATE OF FLORIDA, Appellee. 1st District.
Case No. 1D19-1752. April 23, 2020. On appeal from the Circuit Court for Santa Rosa
County. J. Scott Duncan, Judge. Counsel: Anthony R. Griego, pro se, Appellant.
Ashley Moody, Attorney General, and Thomas H. Duffy, Assistant Attorney General,
Tallahassee, for Appellee.

(B.L. THOMAS, J.) On February 11, 2008, the Appellant entered an
open plea of guilty to DUI manslaughter (count I), leaving the scene
of a crash involving death (count II), resisting an officer without
violence (count III), and careless driving (civil infraction). On April
23, 2008, at a sentencing hearing, the trial court imposed the following
sentence: thirteen years in prison for count I, eight years in prison
followed by ten years of probation for count II, and two hundred and
seventy days in prison for count III. The trial court ordered counts I
and II to be served consecutively, while count III was to run concur-
rently to count I. A direct appeal was filed with this Court. This Court
reviewed and affirmed per curiam the Appellant’s convictions and
sentences. See Griego v. State, 29 So. 3d 1121 (Fla. 1st DCA 2010).
The Mandate was issued on March 23, 2010.

The Appellant has an extensive postconviction history. On June 1,
2015, he filed an appeal of an order denying a rule 3.850 motion, in
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which he asserted ineffective assistance of trial counsel, which this
Court affirmed per curiam. See Griego v. State, 207 So. 3d 224 (Fla.
1st DCA 2016). On May 8, 2017, the Appellant then filed an appeal of
an order denying a rule 3.800(a) motion, wherein he alleged that his
written order of probation conflicted with the oral pronouncement of
his sentence, that the trial court improperly retained jurisdiction
throughout his probationary sentence, and that his sentence consti-
tuted cruel and unusual punishment. This Court affirmed the trial
court’s ruling per curiam. See Griego v. State, 228 So. 3d 555 (Fla. 1st
DCA 2017). On August 7, 2017, Appellant also filed a petition for a
writ of habeas corpus in this Court that raised a claim of manifest
injustice, which this Court denied on the merits. See Griego v. State,
232 So. 3d 982 (Fla. 1st DCA 2017). This Court granted the Appellant
a belated appeal of a May 2, 2018, order denying an “amended second
or successive motion for postconviction relief.” In that appeal, the
Appellant argued that his convictions should be overturned pursuant
to Birchfield v. North Dakota, 136 S. Ct. 2160, 2186 (2016). This
Court reviewed the Appellant’s argument and affirmed the trial
court’s ruling per curiam. See Griego v. State, 258 So. 3d 389 (Fla. 1st
DCA 2018).

On February 21, 2019, the Appellant filed the instant successive
motion for postconviction relief pursuant to Florida Rule of Criminal
Procedure 3.850(a)(6). The Appellant raised a single claim, requesting
relief based upon a “substantial change in circumstances concerning
new facts and testimony.” The Appellant based his argument on the
fact that paragraph 6 of his plea agreement states, “I hereby waive or
give up any right to request a modification of my sentence within the
limits of this agreement absent a substantial change in circumstances
occurring after sentencing.” He contended that the substantial change
was a notarized affidavit brought forth by the father of the victim. In
this affidavit, which was dated July 6, 2018, the victim’s father
requested clemency on behalf of the Appellant and felt that he had
served a sufficient prison sentence and that his sentence should be
reduced to time served. This affidavit was attached to the Appellant’s
motion.

The trial court found that this relief was not properly brought in a
rule 3.850 motion, and instead construed it as a rule 3.800(c) motion
for reduction or modification of sentence, since the Appellant was
requesting the trial court reduce his sentence to time served based on
the victim’s father’s affidavit. It then denied the motion as untimely,
as motions for modification or reduction of sentences brought under
rule 3.800(c) must be brought within sixty days of the date a defen-
dant’s sentences becoming final. See Fla. R. Crim. P. 3.800(c).

In his pro se brief, the Appellant argues the trial court erred in
construing the motion as a 3.800(c) motion, contending that he was
trying to enforce paragraph 6 of his sentence recommendation. In
support of his argument, he cites to Dellofano v. State, 946 So. 2d 127,
129 (Fla. 5th DCA 2007) (Lawson, J., concurring specially) (observ-
ing that “[t]here is no provision in the Florida Rules of Criminal
Procedure for a ‘motion to enforce plea agreement.’ Therefore, the
only avenue available for an appellant to pursue his or her
postconviction claim below is a motion filed pursuant to Florida Rule
of Criminal Procedure 3.850.”) However, Dellofano is distinguishable
from the Appellant’s situation, as Dellofano dealt with a negotiated
plea agreement where the defendant’s gain time was improperly
revoked in violation of that plea agreement, and here the Appellant
entered into an open plea. See Id.

Further, while the Appellant argues that he is seeking enforcement
of paragraph 6, under his requested relief, he specifically requested the
trial court set the matter for an evidentiary hearing where he could call
for witnesses and present other evidence for the purposes of reducing
his sentence or otherwise modifying it. The ultimate nature of the
relief he is requesting is a reduction or a modification of his sentence,

which is a matter that falls under rule 3.800(c), not rule 3.850(a)(6).
To that end, the trial court did not err in construing the motion as a rule
3.800(c), and as the Appellant’s sentences became final on March 23,
2010, the trial court lost jurisdiction to consider such motions once
sixty days from that date had passed. Therefore, the trial court did not
err in denying the motion.

In view of the above, we, therefore, AFFIRM.
AFFIRMED. (WOLF, J., concurs; MAKAR, J., concurs in result

with opinion.)
))))))))))))))))))
(MAKAR, J., concurring in result.) In August 2007, an intoxicated
twenty-one-year-old Anthony R. Griego recklessly drove a van that
struck and killed seventeen-year-old Gerran Clayton Copeland,
resulting in charges of DUI manslaughter, leaving the scene of a crash
involving death, and resisting an officer without violence. At his April
2008 sentencing hearing, Griego accepted responsibility for all the
charges against him and pled guilty, resulting in a net sentence of
twenty-one years of imprisonment.*

Over the next ten years, Griego was in constant contact with the
Copeland family, expressing his regret for his actions and remember-
ing to recognize the days of Gerran’s birth and death, which resulted
in a remarkable letter dated July 2018 from Gerran’s father, Gregory
Copeland, seeking Griego’s early release from prison (see Appendix).

Based on Mr. Copeland’s letter, Griego sought to effectuate a
modification of his sentence via a motion under Rule 3.850, Florida
Rules of Criminal Procedure, which is not a proper basis for relief
under these circumstances, as the panel opinion concludes. Mr.
Copeland’s letter, though recent and revelatory, is not the type of
“newly discovered facts” for which relief may be available under Rule
3.850. Nor is it relevant to enforcement of the terms of the plea deal
that Griego entered. To the extent it is considered a motion to modify
sentence under Rule 3.800, it is untimely. Mr. Copeland’s constitu-
tional rights as a victim are implicated in the process, as Griego points
out, see article I, § 16, Fla. Const., but nothing in that constitutional
provision provides a mechanism for early release based on the change
of heart of a victim’s family member as to an offender’s punishment.

Griego’s avenue for relief, if any, is via the grace of executive
branch clemency. See Art. IV, § 8, Fla. Const. (“the Governor may, by
executive order . . . with the approval of two members of the cabinet,
. . . commute punishment . . .”); § 940.01, Fla. Stat. (same); see also
Bentley v. State, 501 So. 2d 600, 603 (Fla. 1987) (noting that criminal
defendant’s “only recourse is to seek clemency from the governor”
pursuant to his constitutional powers”).
))))))))))))))))))

*He was sentenced to 13 years’ imprisonment on the DUI manslaughter charge to
be served consecutively with 8 years in prison (and 10 years of probation) on the
leaving the scene of a crash charge; he was sentenced to 270 days in prison for the
resisting an officer charge to be served concurrently with the DUI manslaughter charge.

))))))))))))))))))
Appendix

TO WHOM IT MAY CONCERN 6 Ju1y 2018
FROM: Gregory Copeland
Subject: Anthony Griego (Inmate P36771)
RE: Request for Early Release Consideration

On the night of August 19, 2007, Anthony Griego made the
horrible decision to drink and drive with devastating and deadly
results. He hit and killed my 17-year -old son Gerran Copeland, taking
him away forever. I realize Florida has laws including minimum serve
times in an effort to protect its citizens from poor decisions. I also
painfully appreciate the need for deterrence for others who might
make a similar decision.

After careful consideration, I’m of the belief Anthony has served
sufficient prison time and should be considered for the earliest release
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possible. My number one reason for this position is what Anthony did
during the course of his trial immediately following taking Gerran’s
life. He plead guilty and assumed responsibility for his actions. He
could have attempted to use the fact it was very dark, with no street
lights, the fact my son did not have lights on his bicycle and was
wearing non -reflective dark clothing. He could have contested
Gerran’s exact location in the road, which side of the fog line he was
on. He could have used the fact a road imperfection which caused
driver’s (myself included) to veer towards the ditch was at the impact
point. This road imperfection was the result of a major storm on 1
April 2005, the day I retired from the Air Force is why I remember so
well, which washed away part of the road. The state/county did not
adequately repair the road for the two years leading up to the crash.
Soon after the crash the road was repaired. It was in fact a significant
hazard and my son was hit right at the spot of that road imperfection.
He could have questioned the emotional state of my son at the time of
the crash and placed doubts on the victim. He didn’t do any of that. He
simply, without any promise of leniency, owned his actions. This was
a twofold benefit for my family. First, he didn’t put us through the
anguish of a trial centered around trying to mitigate or blame shift.
Second, his ownership of his actions helps me know he understands
a need for different actions and decisions once he returns to society.
Both these are crucial to my request for early release consideration.

Additionally, Anthony has been in contact with our family
constantly over the past decade he’s been incarcerated. Always
remembering to write around the anniversary of Gerran’s death and
his birthday, February 9th, 1990. While some might believe this
disingenuous, and self-serving, I totally disagree. Because he chose
not to put us through a trial (his best opportunity to potentially lessen
his sentence) I can only believe 10 years of faithfully letting us know
he is truly sorry for his decision is genuine.

Again, I fully understand the need for significant punishment for
a serious and devastating offense as Anthony’s. I am convinced the
punishment he has served to date has served and satisfied the needs of
the people of Florida, my family, and most importantly Anthony. My
hope is our system would set an eye towards restoring Anthony to
society based on the facts provided in this letter. Justice has been
served and now we need to rehabilitate and restore.

With Hope for the future, 
Gregory C. Copeland 
(Father of Gerran Copeland)

*        *        *

Workers’ compensation—Compensable accidents—Presumption of
compensability—Heart disease—Correctional officer—Trigger theo-
ry—Where medical evidence showed that claimant’s peak exercise
workouts in 2002 triggered degeneration of his congenital heart
condition into atrial fibrillation, but this evidence wasn’t evaluated as
a non-occupational cause that would overcome statutory presumption
of compensability, reversal of compensation order entered in favor of
claimant and remand for further consideration of trigger theory in
view of exercise-related evidence is appropriate—Discussion of
“trigger theory”

CITY OF JACKSONVILLE and CITY OF JACKSONVILLE RISK MANAGE-
MENT, Appellants/Cross-Appellees, v. ADRIAN O’NEAL, Appellee/Cross-
Appellant. 1st District. Case No. 1D19-597. April 23, 2020. On appeal from an order
of the Judge of Compensation Claims. Ralph J. Humphries, Judge. Dates of Accident:
June 26, 2002; August 28, 2014. Counsel: Michael J. Arington of Eraclides, Gelman,
Hall, Indek, Goodman, Waters & Traverso, Jacksonville, for Appellants/Cross-
Appellees. John J. Rahaim II and Amie E. DeGuzman of The Law Office of John J.
Rahaim II, P.A., Jacksonville, for Appellee/Cross-Appellant.

(OSTERHAUS, J.) This workers’ compensation case returns to our
court after a previous remand called for additional findings. The
Employer/Carrier (E/C) appeals a final compensation order entered in

favor of claimant Adrian O’Neal for a cardiac injury dating from June
26, 2002. Additionally, Claimant cross-appeals the Judge of Compen-
sation Claims’ (JCC) denial of compensability for an injury dated
August 28, 2014. On the 2002 claim, we reverse and remand the
compensability decision because undisputed medical evidence
appears to overcome the application of the presumption in §
112.18(1)(a), Florida Statutes, as to what triggered Claimant’s
intermittent atrial fibrillation episodes. We affirm on the cross-appeal,
however, because the time has passed for Claimant to appeal issues
related to the 2014 accident. We reversed and remanded in the last
appeal only as to the 2002 claim, not the 2014 claim. Consequently,
the 2014 issue couldn’t be revisited on remand, nor appealed for the
first time now. See, e.g., Lias v. Anderson & Shah Roofing, Inc., 867
So. 2d 599, 599 (Fla. 1st DCA 2004) (reversing because the JCC was
not at liberty to reconsider issues beyond the court’s specific remand
instructions).

I.
Claimant was a 29-year-old corrections officer in 2002 when he

experienced heart problems. When Claimant would exercise, his heart
would flutter and cause him lightheadedness. At the time, Claimant
was training to participate in Olympic-type competitions in track and
flag football. He sought medical advice about his heart symptoms and
was diagnosed with atrial tachycardia and atrial fibrillation. On June
26, 2002, Claimant underwent a cardiac catherization. As part of this
procedure, his doctor intentionally induced the troublesome
arrhythmias. Based on these arrhythmias, Claimant filed a workers’
compensation claim, which specified June 26th as the date of accident.
After a hearing in 2016, the JCC determined the accident to be
compensable in view of the occupational causation presumption
applicable to correctional officers in § 112.18(1)(a). While Claimant’s
atrial tachycardia was congenital, the JCC concluded that he had a
compensable injury that could have been triggered by job-related
stress. The JCC rejected the E/C’s arguments that hyperthyroidism or
alcohol consumption triggered the problem. The E/C appealed, and
we reversed and remanded for additional findings related to the JCC’s
trigger-theory-based decision. See City of Jacksonville v. O’Neal
(O’Neal I), 240 So. 3d 861, 862-83 (Fla. 1st DCA 2018). We asked the
JCC on remand to identify the underlying condition and resulting
diagnosis so that we could evaluate the scope of the E/C’s potential
liability on the 2002 claim. Id. at 862. These findings were subse-
quently made. The JCC recognized the diagnosis as atrial tachycardia
that degenerated into atrial fibrillation and concluded that it was
compensable under the occupational presumption because job stress
could have been a trigger. The E/C again appealed.

II.
Deciding this case requires us to review the JCC’s application of

the “trigger theory” and the occupational causation presumption in
Florida’s heart-lung statute, § 112.18(1)(a). When a covered officer
or firefighter passes a physical examination upon entering into
service, and is later disabled or killed by tuberculosis, heart disease, or
hypertension, § 112.18(1)(a) presumes that the condition was
contracted accidentally and in the line of duty. See § 112.18(1)(a), Fla.
Stat. The injury is compensable even if a claimant “present[s] no
evidence other than the presumption to support a work-related cause,”
so long as the employer/carrier doesn’t rebut the presumption. See
Punsky v. Clay Cty. Sheriff’s Office, 18 So. 3d 577, 579 (Fla. 1st DCA
2009). An employer/carrier’s case to overcome a § 112.18(1)(a)-
presumption essentially requires a demonstration that the accident
arose from a non-work-related cause or causes. See City of Jackson-
ville v. Ratliff, 217 So. 3d 183, 190 (Fla. 1st DCA 2017).

Here, we review whether the JCC properly applied the trigger
theory in view of the evidence put forth by the E/C to overcome the
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presumption. The parties stipulated that Claimant has a non-work-
caused, congenital tachycardia condition—atrial/supraventricular
tachycardia with a para-hisian accessory pathway. When a statutorily
covered employee has a congenital heart problem, our cases recognize
that the underlying condition may still lead to a compensable injury if
a work-related cause triggers the ultimate diagnosed injury; or if an
unknown cause triggers the injury, § 112.18(1)(a)’s occupational
presumption may be applied. See, e.g., Mitchell v. Miami-Dade Cty.
(Mitchell II), 186 So. 3d 65, 68 (Fla. 1st DCA 2016) (citing City of
Temple Terrace v. Bailey, 481 So. 2d 49, 51 (Fla. 1st DCA 1985)); see
also Gonzalez v. St. Lucie Cty.-Fire Dist./Fla. Mun. Ins. Trust-Fla.
League of Cities, Inc., 186 So. 3d 1106, 1109 (Fla. 1st DCA 2016)
(reversing and remanding JCC’s denial of compensability for
congenital tachycardia where the trigger-cause was unknown).

The “trigger theory” of compensability requires three things: “an
underlying condition, a so-called ‘trigger,’ and resulting heart
disease.” O’Neal I, 240 So. 3d at 862. The trigger theory analysis is
two-tiered and requires the E/C to overcome § 112.18(1)(a)’s
presumption for both the underlying condition (the first tier) and, if
applicable, the condition’s triggering event (the second tier). See
Ratliff, 217 So. 3d at 191-92; O’Neal I, 240 So. 3d at 862 (questioning
whether the trigger theory was appropriately applied).

The parties stipulated here that Claimant’s diagnosed condition in
2002 was atrial tachycardia that degenerated into atrial fibrillation.
Claimant would have episodes of atrial fibrillation where his heart
would assume a fast and irregular beat. The JCC’s compensation order
cited Dr. Mathias’s medical testimony in identifying job stress as an
occupational trigger of Claimant’s condition. Indeed, Dr. Mathias
testified broadly that job stress could play a role in causing
arrhythmias. But he dismissed this cause in Claimant’s particular case.
He couldn’t “implicate job stress in the development of atrial fibrilla-
tion,” nor isolate it as the cause of Claimant’s condition. Instead, he
understood Claimant’s arrhythmias to be triggered by exercise: “he
went into supraventricular tachycardia . . . that degenerated into atrial
fibrillation at peak exercise.” Dr. Quadrat likewise described Claimant
to have episodic “palpitations when exercising . . . [and becoming]
afraid to exercise, because when he exercised he got lightheaded. And
he probably got lightheaded because he went into atrial fibrillation and
his heart rate went too fast.” The medical testimony repeatedly
identified exercise as the cause of Claimant’s atrial fibrillation:
“episodic exertional arrhythmia . . . would cause the palpitations.”
None of this testimony was disputed by Claimant or rejected by the
JCC. In fact, Claimant’s own testimony supported the medical
evidence:

Q. So before you went to this 2002 electrophysiological study, how
long had you been suffering rapid heart beat?

A. I would say, I know for several months leading up to it, because
we was getting ready for the Olympics, the Olympics is in June and we
usually start practicing around February. And during those times
practicing, working out, that is when I would feel it, and then I decided
to go see the doctor. The Olympics is in June so I missed the Olympics
that year because I had to go get the study done. I can’t remember
exactly. I think that was done in May, and after that I was not able to
do it, I didn’t participate that year . . . .

Q. So you noticed the rapid heart beat after you had been working
out?

A. Yes, while I was working out.
Q. About how many times did you notice the rapid heart beat

before this study in 2002?
A. It was multiple times prior to that. That is what sent me to the

doctor, to find out what was going on, because I had never experi-
enced this before. So I didn’t know what it was.

Q. Okay. And you noticed that while you were working out or
training for the Olympics?

A. Right.

Finally, the atrial fibrillation episode on the stated date of accident
also had a non-occupational cause. On June 26, 2002, Claimant
underwent a cardiac procedure in which his doctor deliberately
stressed his heart and induced the arrhythmias that had interfered with
his exercise. Like the other incidents, the injury on this date stemmed
from a non-work-related cause—the arrythmia-inducing medical
procedure. Thus, the medical evidence consistently conflicts with the
application of a statutory presumption and the conclusion that work,
or job stress in the line of duty, triggered Claimant’s condition.

Because the medical evidence shows that Claimant’s peak exercise
workouts in 2002 triggered the degeneration of his congenital heart
condition into atrial fibrillation, and this evidence wasn’t evaluated as
a non-occupational cause that would overcome § 112.18(1)(a)’s
presumption, we reverse and remand for further consideration. See
Punsky, 18 So. 3d at 579 (holding when “claimant present[s] no
evidence other than the presumption to support a work-related cause,
the statute . . . allows rebuttal of the presumption if established by
‘competent evidence’ ”).

III.
Accordingly, we REVERSE the final compensation order as to the

June 26, 2002 date of accident and REMAND for further consider-
ation of the trigger theory in view of the exercise-related medical
evidence. We AFFIRM the denial of the August 28, 2014 workplace
injury as asserted in the cross-appeal. (KELSEY and NORDBY, JJ.,
concur.)

*        *        *

ALFREDO DAVID CHAMOL-MERINO, Appellant, v. STATE OF FLORIDA,
Appellee. 5th District. Case No. 5D19-1924. Opinion filed April 21, 2020. 3.850
Appeal from the Circuit Court for Seminole County, Melanie Chase, Judge. Counsel:
Brandon F. Dark, of Law Office of Brandon F. Dark, PA, Orlando, for Appellant.
Ashley Moody, Attorney General, Tallahassee, and Kellie A. Nielan, Assistant
Attorney General, Daytona Beach, for Appellee.

(PER CURIAM.) AFFIRMED. See Yanez v. State, 170 So. 3d 9, 12 (Fla. 2d DCA
2015); Rosario v. State, 165 So. 3d 672, 672-73 (Fla. 4th DCA 2015). (EVANDER,
C.J., ORFINGER and EISNAUGLE, JJ., concur.)

*        *        *

Mortgage foreclosure—Sale—Vacation—Equity—Motion to vacate
sale and certificate of title filed by lender after borrower paid agreed
amount to reinstate loan prior to sale, and after trial court failed to rule
on the parties’ motions to cancel sale—Trial court erred in denying
lender’s motion to vacate—Trial court applied an incorrect legal
standard and failed to consider equitable grounds alleged in motion by
denying relief, in part, because there was no allegation of any irregular-
ities of the sale itself—No allegations regarding how the foreclosure sale
was conducted were needed when the issue concerned equities of
allowing a foreclosure sale to stand when the plaintiff and borrowers
had agreed to reinstatement of loan prior to sale—Furthermore, where
parties agreed to cancel the sale, it is arguable that the failure to cancel
the sale was a mistake related to the foreclosure sale—An agreement
to reinstate a loan prior to foreclosure sale can provide a sufficient
equitable reason to allow court to vacate a sale—Trial court erred to
extent that it denied relief based on lender’s failure to stipulate to make
third-party purchaser whole—Trial court has the authority to provide
equitable remedies when necessary, and could have directed payment
to purchaser—On remand, trial court should consider the equitable
grounds alleged with a hearing to allow those grounds to be established

ARMANDO A. GAVIDIA and ANNA B. GAVIDIA, a/k/a ANNA GAVIDIA, a/k/a
ANNA GAVIDA, Appellants, v. SPECIALIZED LOAN SERVICING LLC;
AMERICAN GENERAL HOME EQUITY, INC.; THREE OAKS I MASTER
ASSOCIATION, INC.; and TIMBER LAKE AT THREE OAKS HOMEOWNERS’
ASSOCIATION, INC., Appellees, and RICHARD DELEKTA, Intervenor/Appellee.
2nd District. Case No. 2D19-1069. April 24, 2020. Appeal pursuant to Fla. R. App. P.
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9.130 from the Circuit Court for Lee County; James R. Shenko, Judge. Counsel: Steven
K. Teuber of Teuber Law, PLLC, Fort Myers, for Appellants. Nicole R. Ramirez of
eXL Legal, PLLC, St. Petersburg, for Appellee Specialized Loan Servicing, LLC.
Brian J. Delekta of Delekta & Delekta, P.C., Memphis, Michigan, for
Intervenor/Appellee Richard Delekta. No appearance for remaining Appellees.

(SILBERMAN, Judge.) A final judgment of foreclosure was entered
in favor of Plaintiff Specialized Loan Servicing LLC (SLS) against
Defendants Armando A. Gavidia and Anna B. Gavidia. The Gavidias
now appeal an order that denies SLS’s motion to vacate the foreclo-
sure sale and certificate of sale and assert that the loan had been
reinstated prior to the foreclosure sale. This court granted the motion
of Richard Delekta, who is the third-party purchaser of the property,
to intervene in this appeal. The Gavidias raise two issues on appeal,
and we reject without further discussion the argument in issue one that
the trial court erred by not allowing them to exercise their right of
redemption. As to issue two, because the trial court did not apply the
correct legal standard in denying relief, we reverse the appealed order
and remand for further proceedings.

The foreclosure sale in this case was set for January 7, 2019. On the
Friday before the sale, on January 4, 2019, Mr. Gavidia filed a pro se
motion to cancel the sale. He alleged that payment had been made to
reinstate the loan and attached documents reflecting the amount SLS
required for reinstatement of $32,381.46 and reflecting that a wire
transfer from Mrs. Gavidia’s account in the required amount had been
made on January 3, 2019.

SLS also filed a motion to cancel the sale on January 4, 2019. The
form motion included the reason for cancellation in the space marked
“Other” as “Plaintiff has received confirmation funds have been
received; however, not yet applied. Plaintiff wishes to cancel the sale
to provide time to properly review and apply the funds for a possible
reinstatement.”

Neither motion was heard before the sale occurred on January 7,
2019. SLS filed a timely motion to vacate the foreclosure sale and
certificate of sale (motion to vacate) on January 9, 2019, pursuant to
section 45.031(5), Florida Statutes (2018), and alleged equitable
grounds for relief. Section 45.031(5) provides that “[i]f no objections
to sale are filed within 10 days after filing the certificate of sale, the
clerk shall file a certificate of title.” Despite SLS’s objection to the
sale, the clerk issued the certificate of title on January 18, 2019.1

A hearing on the motion to vacate was not conducted until
February 18, 2019, and our record contains no transcript of the
hearing. The notice of hearing indicates that a five-minute hearing was
scheduled, and the Gavidias contend that the court did not provide
time for an evidentiary hearing. The trial court denied the motion in a
boilerplate order.

SLS filed an emergency motion for reconsideration requesting that
the court vacate the sale, the certificate of sale, and the certificate of
title. In the motion, SLS asserted that the Gavidias would be irrepara-
bly harmed by the loss of their home if the sale was not vacated. SLS
also asserted that two motions to cancel sale were in the public record
and available to prospective purchasers before the sale. SLS asserted
that if the sale was vacated that the most the third-party purchaser
“stands to lose is the court registry fee. And the Court can even require
that another party to the action pay that fee.”

Based on its review of the file and the emergency motion for
reconsideration, the trial court denied that motion and explained its
reasons for denying the motion to vacate. The trial court found that the
pro se motion to cancel the sale “with numerous attached hearsay
documents was legally insufficient to cancel the sale.” The court
added that SLS’s motion to cancel the sale was untimely and that it
was legally insufficient to cancel the sale because it did not allege that
SLS “received sufficient funds and that the loan was reinstated.”

The trial court also found that the motion to vacate sale and the
emergency motion for reconsideration failed to argue “that there were

any irregularities of the sale itself.” The court noted that at the hearing
on the motion to vacate when the court inquired of counsel, SLS
declined to “stipulate to making the 3rd party purchaser completely
financially whole (court registry fee, etc.).” Further, SLS did not
stipulate to make the purchaser financially whole in its motion for
reconsideration.

On appeal, the Gavidias argue that a mistake by SLS’s counsel
occurred which resulted in the foreclosure sale not being cancelled
and that as a result they lost their residence of over seventeen years,
despite making the payment to SLS required to reinstate the loan.
Neither SLS’s motion nor the Gavidias’ motion to cancel the sale was
ever heard, and SLS filed its motion to vacate sale two days after the
sale. Despite this timely objection to the sale, the clerk of court issued
the certificate of title.2 The Gavidias cite to Arsali v. Chase Home
Finance LLC, 121 So. 3d 511 (Fla. 2013), to support their argument
that equitable grounds exist to justify setting aside the foreclosure sale.

SLS’s counsel acknowledged in its motion to vacate sale that its
motion to cancel sale was sent directly to the trial court, but “the
judicial packet seems to have been mistakenly sent only via Fed Ex
and not uploaded directly to the court as an Emergency Motion.” The
motion to vacate sale also alleged that the Gavidias tendered sufficient
funds to SLS to reinstate the loan on or about January 3, 2019. SLS
specifically alleged that “the foreclosure sale should be vacated in
order to avoid an inequitable result against the Defendant who has
reinstated the loan and did not suspect their Property would be sold.”
In its motion, SLS relied upon Arsali and Moran-Alleen Co. v. Brown,
123 So. 561 (Fla. 1929). SLS argued that it and the Gavidias entered
into an agreement in which the Gavidias

could tender funds to reinstate the loan and thereby have the foreclo-
sure sale cancelled and the case dismissed. Therefore, it was the
parties’ intentions that the foreclosure sale scheduled for January 7,
2019 be cancelled. Due to a mistake, Plaintiff’s motion was not
reviewed or ruled upon by the court prior to the foreclosure sale, and
the property was sold to a third party purchaser.

SLS further alleged “in the interest of equity” that the foreclosure sale
and certificate of sale should be vacated and that Delekta, as third-
party purchaser, should be “made whole by returning any proceeds
tendered as payment for the Property.”

An order on a motion to set aside a foreclosure sale is generally
reviewed for an abuse of discretion. See Arsali, 121 So. 3d at 519. But
when the trial court does not apply the correct legal standard, we
review that question of law de novo. See id. at 514; Paul v. Wells
Fargo Bank, N.A., 68 So. 3d 979, 986 (Fla. 2d DCA 2011).

In Arsali, our supreme court approved the district court’s result to
the extent that it affirmed the trial court’s decision to vacate a foreclo-
sure sale and certificate of sale. Arsali, 121 So. 3d at 512. The supreme
court also approved the district court’s “decision to the extent it
affirme[d] the trial court’s order for the return of all monies paid by the
third-party purchaser in the ill-fated judicial foreclosure sale of the
residential property at issue.” Id. The supreme court held that proof of
an inadequate bid price is not required to set aside a judicial foreclo-
sure sale. Id. at 520.

The Arsali court determined that “[t]he borrowers alleged and
proved adequate equitable grounds for the trial court to set aside the
judicial foreclosure sale.” Id. at 519-20. The court pointed out that no
one alleged “that there was anything unlawful about how the sched-
uled judicial foreclosure sale was conducted.” Id. at 513. Rather, “the
dispute surrounded the equities pertaining to the noncancellation of
the judicial foreclosure sale and its eventual vacation by the trial
court.” Id. In Arsali, the plaintiff offered the borrowers the opportu-
nity to reinstate the mortgage, and the borrowers timely sent a
cashier’s check for the full reinstatement amount. Id. The plaintiff’s
counsel received the check on May 4, 2011, but failed to arrange for
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cancellation of the foreclosure sale. The sale occurred on May 9, 2011.
The borrowers were unaware that the sale had not been cancelled, and
they filed an objection to the sale on May 13, 2011, by filing a motion
to vacate the foreclosure sale and the certificate of sale. The trial court
conducted a hearing on the motion at which it considered evidence
that included a copy of the letter offering reinstatement, the cashier’s
check, and mail receipts. Id. The trial court granted the borrower’s
motion and “ordered the clerk of court to return all funds paid by the
third-party purchaser.” Id.

The supreme court recognized that “[o]n the question of gross
inadequacy of consideration, surprise, accident, or mistake imposed
on complainant, and irregularity in the conduct of the sale, this court
is committed to the doctrine that a judicial sale may on a proper
showing made, be vacated and set aside on any or all of these
grounds.” Id. at 515 (quoting Brown, 123 So. at 561). The Arsali court
reiterated that “this court is committed to the doctrine that a judicial
sale may on a proper showing made, be vacated and set aside on any
or all [equitable] grounds.” Id. at 515 (alteration in original) (quoting
Brown, 123 So. at 561).

Here, SLS alleged equitable grounds in its motion to vacate that are
very similar to the facts of Arsali. And unlike the plaintiff in Arsali, the
Gavidias and SLS each filed a motion to cancel the foreclosure sale
prior to the sale, but the motions were not heard before the sale. In
Arsali, no motion to cancel the sale was even filed before the sale
occurred. See id. at 513.

Part of the reason the trial court denied relief here was because
there was no allegation of “any irregularities of the sale itself.” In
doing so, the trial court applied an incorrect legal standard and failed
to consider the equitable grounds alleged as Arsali allows. The
supreme court in Arsali expressly recognized that no allegations
regarding how the “foreclosure sale was conducted” were needed
when the issue concerned the equities of allowing a foreclosure sale
to stand when the plaintiff and the borrowers had agreed to a reinstate-
ment of the loan prior to the sale. Id. Here, the trial court failed to
follow the correct legal standard and should have allowed a hearing
for SLS to prove its allegations that the loan had been reinstated.

Further, the parties to the foreclosure action had agreed to cancel
the sale. It is arguable that the failure to cancel the sale was a mistake
that was, in fact, related to the foreclosure sale. See Skelton v. Lyons,
157 So. 3d 471, 473 (Fla. 2d DCA 2015) (stating that “the substance
of an objection to a foreclosure sale under section 45.031(5) must be
directed toward conduct that occurred at, or which related to, the
foreclosure sale itself”) (quoting IndyMac Fed. Bank FSB v. Hagan,
104 So. 3d 1232, 1236 (Fla. 3d DCA 2012)). Moreover, based on
Arsali, an agreement to reinstate a loan prior to the foreclosure sale
can provide a sufficient equitable reason to allow a court to vacate a
sale.

In addition, the trial court appeared to deny relief on the basis that
SLS failed to stipulate to make Delekta “financially whole (court
registry fee, etc.).” In Arsali, the supreme court approved the trial
court’s judgment to the extent that it required the return of all monies
that the third-party purchaser paid in the foreclosure sale. 121 So. 3d
at 512. Florida courts have the power to provide equitable remedies to
litigants when necessary. Id. at 518. Thus, Arsali establishes that the
court has authority to direct payment to the third-party purchaser.

SLS requested in its motion to vacate that Delekta be “made whole
by returning any proceeds tendered as payment for the Property.” In
its motion for reconsideration, SLS also acknowledged that the trial
court can require another party to the action to pay the court registry
fee. Thus, the trial court could have used its equitable powers to
require that the purchase price and court registry fee be returned to
Delekta.

In conclusion, because the trial court did not apply the correct legal

standard, we reverse the order denying the motion to vacate and
remand for reconsideration. On remand, the trial court should consider
the equitable grounds alleged, as Arsali allows, with a hearing to allow
those equitable grounds to be established.

Reversed and remanded. (KELLY and MORRIS, JJ., Concur.)
))))))))))))))))))

1SLS’s motion to vacate is appropriately considered as an objection to the sale. See
Arsali v. Chase Home Fin. LLC, 121 So. 3d 511, 513 (Fla. 2013).

2“The Clerk of the Court lacks authority to issue a certificate of title or a writ of
possession when an objection to a foreclosure sale is timely filed.” Opportunity
Funding I, LLC v. Otetchestvennyi, 909 So. 2d 361, 362 (Fla. 4th DCA 2005).

*        *        *

Criminal law—Aggravated child abuse—Felony murder—Post con-
viction relief—Ineffective assistance of counsel—No error in sum-
marily denying claim that counsel was ineffective for failing to object
to trial court’s failure to instruct jury of the possibility of a read-back
of witness testimony in response to a jury question about the availabil-
ity of transcripts of witness testimony—Although trial court applied
incorrect standard in denying claim, denial of claim was proper
because defendant’s allegation that the outcome of direct appeal would
have been different had issue been preserved does not establish the
prejudice necessary to entitle him to post conviction relief—Question
of prejudice in post conviction setting turns on whether defendant was
prejudiced at trial, not on appeal—Argument that result of trial may
have been different if the jury chose to request a read-back, and judge
allowed it, is pure speculation—Speculative allegations of prejudice do
not entitle defendant to post conviction relief—Trial court erred in
summarily denying claim that counsel was ineffective for failing to file
a motion in limine to exclude bloody baby wipes that state intended to
offer into evidence despite victim not having injuries that involved
bleeding on date of death—Remand to provide defendant with an
opportunity to amend his facially insufficient motion

ERIC TATE, Appellant, v. STATE OF FLORIDA, Appellee. 2nd District. Case No.
2D19-2248. April 24, 2020. Appeal pursuant to Fla. R. App. P. 9.141(b)(2) from the
Circuit Court for Hillsborough County; Michelle Sisco, Judge.

(VILLANTI, Judge.) Eric Tate appeals the summary denial of his
amended motion for postconviction relief filed pursuant to Florida
Rule of Criminal Procedure 3.850, in which he raised three claims for
relief. After careful consideration, we affirm the summary denial of
claim three without further discussion. We also affirm the summary
denial of claim one, although not for the reasons articulated by the
postconviction court. As to claim two, however, we reverse and
remand for Tate to be afforded an opportunity to amend his claim if he
can do so in good faith.

Background
Tate was initially charged with one count of aggravated child

abuse, one count of first-degree felony murder, and one count of
sexual battery following the death of two-and-a-half-year-old H.R.,
his girlfriend’s daughter. Prior to trial, the State dismissed the sexual
battery charge, and Tate went to trial solely on the aggravated child
abuse and felony murder charges. After a week-long jury trial, Tate
was convicted of the two charges, and the trial court sentenced him to
life in prison on the murder conviction and to a concurrent thirty years
in prison on the aggravated child abuse conviction.

Tate timely filed a direct appeal in this court. In that direct appeal,
Tate argued that the trial court committed fundamental error by
denying his boilerplate motion for judgment of acquittal and by failing
to advise the jury of the possibility of having witness testimony read
back to them when they asked only about the availability of tran-
scripts. See Tate v. State, 136 So. 3d 624, 625 (Fla. 2d DCA 2013).
This court affirmed Tate’s convictions and sentences, concluding in
a written opinion that neither error was preserved and that neither
constituted fundamental error. Id. Tate then appealed to the supreme
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court, which denied review. See Tate v. State, No. SC13-2412, 2016
WL 5395765 (Fla. Sept. 27, 2016).

On January 2, 2018, Tate filed a timely rule 3.850 motion that
raised six claims for relief. Shortly thereafter and before the
postconviction court had taken any action on his motion, Tate filed a
motion for leave to file an amended rule 3.850 motion, which the
postconviction court granted. In his timely amended motion, Tate
raised three claims for relief. In claim one, Tate alleged that trial
counsel provided ineffective assistance by failing to object to the
court’s proposed response to the jury when it asked about the
availability of transcripts of witness testimony. In claim two, Tate
alleged that trial counsel provided ineffective assistance by failing to
file a motion in limine to exclude as irrelevant two baby wipes that
were collected from Tate’s home. And in claim three, Tate alleged that
trial counsel provided ineffective assistance by failing to redact a
videotaped deposition during which it was mentioned that Tate was
not present because he was in jail. The postconviction court sum-
marily denied relief on all three claims, and Tate now seeks review of
these rulings. As mentioned above, we affirm the summary denial of
claim three without further discussion. The disposition of the other
two claims, however, requires further discussion.

Claim One
In claim one, Tate alleged that trial counsel provided ineffective

assistance by failing to object to the court’s proposed response to a
jury question. We conclude that while the postconviction court’s
reasoning in summarily denying this claim was incorrect, its ruling
was nevertheless correct.

The record shows, as does this court’s opinion on direct appeal,
that the parties presented a significant amount of expert testimony
during trial. The State presented multiple experts who testified that the
injuries H.R. sustained resulted from abuse and could not have
resulted from falling while jumping on a couch, as Tate asserted. In
contrast, Tate presented multiple experts who testified that H.R.’s
injuries were consistent with H.R. falling from the couch and hitting
her head. The jury was tasked with sorting out this battle of the
experts.

During deliberations, the jury sent out a note asking for an
instruction concerning their “access to court transcripts of witness
testimony.” In response to the question, the trial court told counsel for
both parties that it was the court’s policy to answer only the specific
question asked, and therefore the court proposed to tell the jury only
that no transcripts were available and that they would have to rely on
their recollection of the testimony. Neither the State nor defense
counsel objected to this proposed response, and neither requested that
the court tell the jury that it might be possible for them to have the
witness testimony read back to them even in the absence of transcripts.
Two hours later, the jury returned a guilty verdict.

On direct appeal, Tate argued that the trial court’s failure to instruct
the jury of the possibility of a read-back of witness testimony
constituted fundamental error. This court noted that defense counsel
had not objected to the trial court’s proposed instruction and therefore
held that the alleged error was unpreserved. See Tate, 136 So. 3d at
631. This court also noted that the trial court’s instruction was
erroneous under the supreme court case of Hazuri v. State, 91 So. 3d
836 (Fla. 2012); however, that case had not been decided as of the
time of Tate’s trial. See Tate, 136 So. 3d at 631. Further, this court
determined that the error did not constitute fundamental error. Id.
Thus, this court denied relief on direct appeal.

In his motion for postconviction relief, Tate alleged that trial
counsel’s failure to object to the court’s proposed response constituted
deficient performance and that he was prejudiced because, had
counsel made such an objection, the error would have been preserved
for appellate review and the outcome of his appeal would have been

different. In summarily denying relief, the postconviction court
concluded:

[T]he Court finds Defendant cannot prove that counsel’s failure to
make the alleged objection resulted in prejudice when the Second
District Court of Appeal concluded that the error did not amount to
fundamental error and that Defendant was not entitled to a new trial
based on the trial court’s erroneous response to the jury’s inquiry
regarding transcripts.

While this ruling applies the incorrect legal standard to Tate’s claim,
it does reach the correct result.

When this court considered Tate’s argument on direct appeal
concerning the response to the jury question, we were required to
consider whether the error constituted fundamental error because the
error was unpreserved.1 A fundamental error is one that “reach[es]
down into the validity of the trial itself to the extent that a verdict of
guilty could not have been obtained without the assistance of the
alleged error.” State v. Delva, 575 So. 2d 643, 644-45 (Fla. 1991)
(quoting Brown v. State, 124 So. 2d 481, 484 (Fla. 1960)). We
determined that the trial court’s failure to advise the jury about the
possibility of a read-back, while erroneous, did not meet the legal
standard for fundamental error.

When the postconviction court was subsequently tasked with
considering Tate’s claim of ineffective assistance of counsel arising
out of the same error, however, the legal standard was different. When
considering Tate’s claim of ineffective assistance of counsel, the
question for the postconviction court on the issue of prejudice was
whether Tate could “show ‘a reasonable probability that, but for
counsel’s unprofessional errors, the result of the proceeding would
have been different.’ ” Sanders v. State, 946 So. 2d 953, 956 (Fla.
2006) (quoting Strickland v. Washington, 466 U.S. 668, 694 (1984)).
“A reasonable probability is a probability sufficient to undermine
confidence in the outcome.” Strickland, 466 U.S. at 694. Hence, “the
test for prejudicial error in conjunction with a direct appeal is very
different from the test for prejudice in conjunction with a collateral
claim of ineffective assistance.” Sanders, 946 So. 2d at 959 (quoting
Sanders v. State, 847 So. 2d 504, 506 (Fla. 1st DCA 2003)). And
because of these two very different legal standards, the postconviction
court erred by simply relying on our decision in the direct appeal to
deny Tate’s motion for postconviction relief on this claim.

When faced with such an error by the postconviction court, we
would normally reverse and remand for the court to reconsider the
claim under the proper standard. However, in this case, the record is
sufficient for us to determine that Tate was not entitled to relief when
his claim is considered under the proper legal standard because he
cannot establish prejudice on these facts.

In this appeal, Tate argues that defense counsel’s failure to object
resulted in prejudice because the issue was not preserved for appellate
review. Therefore, he contends, but for counsel’s deficient perfor-
mance, the outcome of the appeal would have been different.
However, the question of prejudice in the postconviction setting turns
on whether the defendant was prejudiced at trial—not on appeal. See
Carratelli v. State, 961 So. 2d 312, 323 (Fla. 2007) (“[W]e hold that
a defendant alleging that counsel was ineffective for failing to object
or preserve a claim of reversible error in jury selection must demon-
strate prejudice at the trial, not on appeal.”). Therefore, Tate’s
allegation that the outcome of the appeal would have been different
does not establish the prejudice necessary to entitle him to
postconviction relief.

Alternatively, Tate argues that had trial counsel objected to the
proposed instruction at trial, it is possible that the jury would have
requested a read-back, possible that the trial court would have
permitted it, and then possible that the result of the trial would have
been different. But this is pure speculation. First, there is simply no
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way to know whether the jury would have actually requested a read-
back had they been instructed that such was potentially available.
Second, even if the jury had been so instructed, Florida Rule of
Criminal Procedure 3.410(b)(2) gives the trial court the discretion to
deny a request for a read-back even if one is made. Third, even if the
trial court had permitted a read-back of some never-identified portion
of the transcript, there is no way for this or any court to say that there
is an ascertainable and reasonable probability that the outcome of the
trial would have been different. Tate’s speculative allegations of
prejudice do not entitle him to postconviction relief. See Valle v. State,
70 So. 3d 530, 550 (Fla. 2011) (holding that “[p]ostconviction relief
cannot be based on speculation or possibility” (quoting Maharaj v.
State, 778 So. 2d 944, 951 (Fla. 2000))).

Accordingly, while the postconviction court’s reasoning underly-
ing its denial of this claim was incorrect, the outcome was nevertheless
correct based on the record before this court. We affirm the summary
denial of this claim.

Claim Two
In claim two of his motion, Tate argues that trial counsel provided

ineffective assistance by failing to file a motion in limine to exclude
two baby wipes that the State intended to offer into evidence. Tate
alleged that during trial the State presented evidence that tended to
show that the baby wipes had H.R.’s blood on them; however, H.R.
did not suffer any injuries on the date of her death that involved
bleeding or broken skin. Therefore, Tate alleged that the baby wipes
were irrelevant to any of the issues before the jury, that the State
offered no evidence to show how they were relevant, and that trial
counsel was ineffective for failing to move to exclude them from
evidence. Tate also alleged that he suffered prejudice because the
introduction of these baby wipes could have led the jury to speculate
that there was either a pattern of violence in the home or that “some-
one,” presumably him, had been molesting H.R. On the issue of
prejudice, Tate alleged that the State discussed the baby wipes during
opening statements, testimony, and closing arguments; however, he
did not allege what the State actually said about the baby wipes or
allege how their exclusion would lead to a reasonable probability that
the outcome of the trial would have been different.

Assuming the truth of Tate’s allegations, as we must, it appears that
trial counsel’s performance may have been deficient for failing to
move to exclude the baby wipes from evidence after the State
dismissed the sexual battery charge. However, Tate’s motion does not
sufficiently allege prejudice because he does not allege how the State
used the baby wipes against him or what arguments the State made
relating to them that resulted in prejudice. Therefore, Tate’s motion is
facially insufficient for failing to include sufficient allegations of
prejudice, and he should have been provided with an opportunity to
amend his motion if he could do so in good faith. See Spera v. State,
971 So. 2d 754, 761 (Fla. 2007) (holding that when a defendant’s rule
3.850 motion is legally insufficient because it fails to adequately
alleged deficient performance or prejudice, “the trial court abuses its
discretion when it fails to allow the defendant at least one opportunity
to amend the motion”).

Rather than providing Tate with an opportunity to amend, the
postconviction court denied relief because this court had determined
in Tate’s direct appeal that there was competent, substantial evidence
to support the jury’s verdict against Tate. As with the ruling on claim
one, however, this ruling did not result from the application of the
proper legal standard for a rule 3.850 motion, namely whether the
erroneous introduction of these items resulted in a reasonable
probability that, but for counsel’s ineffectiveness in failing to object,
the outcome of the trial would have been different. Because the
postconviction court applied the incorrect legal standard, it failed to
provide Tate with the necessary opportunity to amend his motion to

allege prejudice if he could do so in good faith. Accordingly, we must
reverse the summary denial of claim two and remand for the
postconviction court to provide Tate with an opportunity to amend
this claim if he can do so in good faith.

Conclusion
In sum, we affirm the summary denial of claims one and three of

Tate’s motion. We reverse the summary denial of claim two and
remand with directions to the postconviction court to provide Tate
with an opportunity to file an amended claim if he can do so in good
faith.

Affirmed in part, reversed in part, and remanded with directions.
(SILBERMAN and LUCAS, JJ., Concur.)
))))))))))))))))))

1This court noted that the trial court’s decision to follow its “policy” and refuse to
mention the possibility of a read-back was erroneous based on the supreme court’s
decision in Hazuri. See Tate, 136 So. 3d 631. Even though Hazuri was not decided by
the supreme court until almost a year after Tate’s trial, the conflict cases upon which the
Hazuri court relied had been decided years earlier and stood for the proposition that a
trial court must at least advise the jury of the possibility of a read-back. See, e.g.,
Barrow v. State, 27 So. 3d 211 (Fla. 4th DCA 2010), approved, 91 So. 3d 826 (Fla.
2012); Avila v. State, 781 So. 2d 413 (Fla. 4th DCA 2001); Roper v. State, 608 So. 2d
533 (Fla. 5th DCA 1992). Therefore, there was case law available to defense counsel
at the time of trial that would have supported an objection to the trial court’s proposed
response to the jury’s question.

*        *        *

Criminal law—Search and seizure—Traffic stop—Operating un-
registered vehicle—Trial court erred in granting defendant’s motion
to suppress based on conclusion that stop and arrest of defendant for
operating  an unregistered vehicle were illegal because expired tem-
porary tag on vehicle constituted proof that the vehicle was in fact
registered somewhere—Officers had probable cause to believe
defendant was committing crime of operating an unregistered vehicle
where defendant began driving subsequent to prior initial stop during
which officers informed defendant that vehicle was not registered after
attempting to locate vehicle’s registration in three separate data-
bases—While the existence of a tag on a vehicle may indicate that the
vehicle was registered at some point, it is not, in and of itself, proof that
vehicle has been registered—Defendant was not entitled to statutory
nonresident exception because defendant was not in compliance with
provisions of motor vehicle registration laws of the foreign state where
the vehicle was allegedly registered

STATE OF FLORIDA, Appellant, v. ERIC R. BROOKS, a/k/a ERIC RODNIE-
TRUMAINTE BROOKS, Appellee. 2nd District. Case No. 2D18-4300. Opinion filed
April 24, 2020. Appeal from the Circuit Court for Hillsborough County; Barbara Twine
Thomas, Judge. Counsel: Ashley Moody, Attorney General, Tallahassee, and Jonathan
S. Tannen, Assistant Attorney General, Tampa, for Appellant. Howard L. Dimmig, II,
Public Defender, and Robert D. Rosen, Assistant Public Defender, Bartow, for
Appellee.

(VILLANTI, Judge.) The State appeals the trial court’s orders
granting the motion to suppress filed by Eric Brooks on the basis of an
allegedly illegal stop and the resulting order that dismissed all of the
charges against Brooks.1 Because the police had probable cause to
arrest Brooks for the offense of operating an unregistered vehicle and
because the trial court’s ruling to the contrary was based on an
improper application of the law relating to vehicle registrations, we
reverse and remand for further proceedings.

In four separate cases, the State charged Brooks with one count of
possession of cocaine, one count of operating an unregistered vehicle,
one count of robbery with a firearm or deadly weapon, one count of
attempted robbery with a firearm or deadly weapon, and one count of
felon in possession of a firearm. Brooks subsequently filed a motion
to suppress all of the evidence against him in all four cases, contending
that it was discovered as a result of an illegal stop and arrest.

At the hearing on Brooks’ motion to suppress, the evidence
established that police were patrolling a specific neighborhood
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looking for a late-model white sedan that was involved in a series of
assaults and robberies. They spotted Brooks driving a late-model
white sedan into an apartment complex parking lot early in the
morning, driving slowly through the lot without stopping, and then
pulling back out again—essentially circling slowly through the
parking lot at a time when many people would usually be leaving for
work. Undercover officers followed Brooks as he entered the parking
lot at a different apartment complex and circled through that one
without stopping as well. At that point, the undercover officers
radioed to patrol officers, who dropped in behind Brooks.

When the officers got behind Brooks, they discovered that they
could not read the license tag on Brooks’ car. The tag was covered
with a piece of plastic, and moisture between the tag and the plastic
made it impossible to read the tag. The patrol officers stopped Brooks
for this traffic infraction, and during the stop they determined that the
tag on the car was a paper temporary tag from Texas that had expired
four days earlier. At that point, the patrol officers asked Brooks for his
license, insurance, and registration. Brooks did not have a registration
certificate for the car or proof of insurance. He told the officers that the
car belonged to his sister.

The patrol officers attempted to verify the registration of the car
through a database search for the temporary tag, but their search
results indicated that the car was not registered in Texas. The patrol
officers then obtained the vehicle identification number (VIN) from
the car to try to locate its registration that way. However, the database
search for the VIN returned results showing that the car was not
registered in Texas or any other state. The patrol officers then called
the Hillsborough County Sheriff’s patrol operator and had her run the
VIN through a more thorough database available at the sheriff’s office
but not available to them in their cars. That search also came back
showing that the car bearing that VIN was not registered in any state,
Canada, or Puerto Rico. Hence, at that point, despite three separate
searches of three separate databases, the officers had no information
to demonstrate that the temporary tag attached to the car had actually
been issued to that car or that the car had ever been properly registered
anywhere in the United States or Canada.

Because the patrol officers could not confirm that the temporary
tag belonged to the car or that the car was properly registered any-
where, they informed Brooks that the car did not appear to be
registered anywhere and that it was illegal to drive the unregistered
car. Brooks did not argue the point and instead said that he would call
his sister to get a ride. The patrol officers did not cite Brooks at that
time, but they reminded him that he could not drive the car and would
need to find another way home. As the patrol officers pulled away,
Brooks was standing next to the car holding his cell phone.

Undercover officers had watched the stop while it was in progress.
After the patrol officers left the scene, Brooks got back into the car and
drove off. The undercover officers radioed the patrol officers that
Brooks was driving the car again. The patrol officers caught back up
with Brooks and arrested him for operating an unregistered vehicle.
A pat down for officer safety revealed cocaine in Brooks’ pocket. The
car was impounded, and an inventory search revealed a firearm in the
glove box which Brooks, a convicted felon, was not permitted to
possess. Subsequent to his arrest, Brooks confessed to one of the
robberies that the police were investigating, and a victim identified
him as her assailant in another robbery. This resulted in the four cases
against Brooks.

In his motion to suppress, Brooks did not challenge the legality or
propriety of the initial stop for the unreadable tag. However, he
contended that the second stop and his arrest were illegal because
driving a vehicle with an expired tag is only a noncriminal traffic
infraction—not a crime. The State countered that Brooks was arrested
for operating an unregistered vehicle—a second-degree misdemeanor

committed in the presence of the officers—rather than for operating
a vehicle with an expired tag. After considering the evidence pre-
sented at the hearing, the trial court determined that the expired
temporary tag constituted proof that the car was, in fact, registered
somewhere and that therefore Brooks could not legally be arrested for
operating an unregistered vehicle. On that basis, the trial court granted
the motion to suppress and subsequently dismissed all the charges.
The State has brought this timely appeal.

As mentioned above, Brooks did not challenge the legality of the
first stop. Instead, the focus of his motion was the legality of the
second stop. For the second stop to be legal, the patrol officers must
have had probable cause to believe that Brooks was committing a
crime in their presence by operating an unregistered vehicle.

Law enforcement officers have probable cause . . . where “ ‘the
facts and circumstances within their (the officers’) knowledge and of
which they had reasonably trustworthy information [are] sufficient in
themselves to warrant a man of reasonable caution in the belief that’
an offense has been or is being committed.” State v. Betz, 815 So. 2d
627, 633 (Fla. 2002) (alteration in original) (quoting Brinegar v.
United States, 338 U.S. 160, 175-76, 69 S. Ct. 1302, 93 L.Ed. 1879
(1949)). The United States Supreme Court has expressly stated that a
law enforcement officer “may draw inferences based on his own
experience in deciding whether probable cause exists.” Ornelas v.
United States, 517 U.S. 690, 700, 116 S. Ct. 1657, 134 L.Ed.2d 911
(1996). The Supreme Court has further explained that probable cause
is a “fluid concept—turning on the assessment of probabilities in
particular factual contexts—not readily, or even usefully, reduced to
a neat set of legal rules.” Maryland v. Pringle, 540 U.S. 366, 370-71,
124 S. Ct. 795, 157 L.Ed.2d 769 (2003) (quoting Illinois v. Gates, 462
U.S. 213, 232, 103 S. Ct. 2317, 76 L.Ed.2d 527 (1983)). The
“standard of probable cause” is “only the probability, and not a prima
facie showing, of criminal activity.” Gates, 462 U.S. at 235, 103 S. Ct.
2317 (quoting Spinelli v. United States, 393 U.S. 410, 419, 89 S. Ct.
584, 21 L.Ed.2d 637 (1969)).

State v. Hankerson, 65 So. 3d 502, 506 (Fla. 2011), as revised on
denial of reh’g (June 30, 2011).

Here, the record before the trial court showed that the patrol
officers had probable cause to believe that Brooks was committing a
crime when he drove the car after being informed that it was unregis-
tered. Section 320.02(1), Florida Statutes (2017), requires that “every
owner or person in charge of a motor vehicle that is operated or driven
on the roads of this state” register the vehicle in the State. The failure
to register a vehicle is a second-degree misdemeanor. See § 320.57(1).
When Brooks was stopped, he could not produce the car’s registration
certificate either from Florida or Texas, and the patrol officers could
find no record in any of three separate databases that the car was
registered anywhere in the United States, Canada, or Puerto Rico.
Further, as one of the officers testified, because there was no record
that the car was registered, the temporary tag itself could have come
from anywhere—it could have been picked up off the street and just
stuck on the car. Hence, the facts and circumstances within the patrol
officers’ knowledge and of which they had reasonably trustworthy
information were sufficient to lead them to believe that Brooks was
committing the offense of operating an unregistered vehicle. And this
probable cause was sufficient to support the second stop and arrest of
Brooks. Since that stop was not illegal, the evidence gathered as a
result of that stop should not have been suppressed.

In reaching the opposite conclusion, the trial court misconstrued
the law concerning the registration of vehicles and the interplay
between the registration certificate and the license tag. Section
320.06(1)(a) provides that once a vehicle is registered, the Department
of Highway Safety and Motor Vehicles will “assign to the motor
vehicle a registration license number consisting of letters and
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numerals or numerals and issue to the owner or lessee a certificate of
registration and one registration license plate.” (Emphasis added.)
Thus, registering a vehicle triggers the issuance of a license tag.
However, in finding the arrest improper, the trial court stated that the
tag “is what creates the registration for the vehicle” and that “the
registration and whatever is on the tag are the same.” But that is simply
not true. In reality, it is just the opposite. Registration triggers the
issuance of the tag, and the registration certificate and the tag are two
separate items. Without either a copy of the registration certificate or
some database evidence to connect the temporary tag to the car, there
is no way to know whether the tag on the car actually belongs to that
car. Thus, while the existence of a tag on a vehicle may indicate that
the vehicle was registered at some point, it is not, in and of itself, proof
that the vehicle has been registered.

Moreover, Brooks’ arguments in support of the trial court’s ruling
do not compel an affirmance here. First, contrary to Brooks’ argu-
ment, he was not illegally arrested for the noncriminal traffic infrac-
tion of driving with an expired tag. See § 320.07(3)(a). Instead, he was
lawfully arrested for committing the second-degree misdemeanor of
operating an unregistered vehicle in the presence of the officers. See
§§ 320.02(1), .57(1).

Second, the trial court did not decide the motion to suppress based
on its resolution of factual questions that this court may not reconsider.
As evidenced by the transcript of the hearing on the motion to
suppress, there were no factual disputes involved. Instead, the
resolution was a legal one—was the existence of the expired tempo-
rary tag attached to the car proof of registration sufficient to overcome
the testimony from the patrol officers that searches of three separate
databases showed that no car bearing that VIN was registered in any
state, Canada, or Puerto Rico. The trial court concluded that it was
based on its interpretation of the law—not a resolution of disputed
facts.

Third, the statutory nonresident exception is not applicable to
Brooks. It is true, as Brooks points out, that section 320.37(1) provides
that the registration provisions “do not apply to a motor vehicle owned
by a nonresident of this state if the owner thereof has complied with
the provisions of the motor vehicle registration or licensing law of the
foreign country, state, territory, or federal district of the owner’s
residence and conspicuously displays his or her registration number
as required thereby.” However, the only evidence before the court was
that the car was not registered anywhere, much less properly regis-
tered in Texas.

Fourth, Brooks’ argument that his expired Texas tag should be
considered valid because Florida law provides a six-month grace
period for expired Florida tags is a non sequitur. He is correct that
section 320.07(3)(b) provides that it is not a criminal offense to have
an expired registration unless the registration has been expired for
more than six months. However, under Texas law, it is a misdemeanor
to drive with an expired registration and there is no grace period. See
Tex. Transp. Code Ann. § 502.475(a)(3), (b) (2018) (providing that
it is a misdemeanor to operate a vehicle with registration insignia that
are not for the current registration period). By driving with the expired
tag, Brooks has not “complied with the provisions of the motor
vehicle registration or licensing law of the foreign . . . state” and is not
entitled to the protections of the nonresident exception.

Fifth, Brooks’ argument that the evidence did not establish that the
car “was in fact unregistered” misses the point. The State was not
required to prove at the hearing that the car was “in fact unregistered.”
Instead, the State was required to prove only that the patrol officers
had probable cause to believe that the car was unregistered. Here, the
evidence presented at the hearing was sufficient to establish probable
cause to believe that the car was not registered. And this probable
cause was sufficient to support the arrest.

In sum, the trial court erred by granting the motion to suppress
based on an improper application of the law relating to the registration
of vehicles. The expired temporary tag attached to Brooks’ car did not
constitute proof that the car was actually registered since there was no
evidence to show that the expired temporary tag actually belonged to
that car. In the absence of some evidence that the expired temporary
tag belonged to that car—which could have come from either a copy
of the registration certificate or the three database searches—the
police had probable cause to believe that Brooks was committing the
second-degree misdemeanor of operating an unregistered vehicle.
Therefore, his arrest was proper and the evidence obtained after that
time was not subject to suppression. Accordingly, we reverse and
remand for the charges against Brooks to be reinstated.

Reversed and remanded for further proceedings. (KHOUZAM,
C.J., and SMITH, J., Concur.)
))))))))))))))))))

1We have jurisdiction. See Fla. R. App. P. 9.140(c)(1)(A), (1)(B).

*        *        *

Criminal law—Judgment—Correction—Remand for entry of order
which indicates that defendant was convicted of petit theft rather than
felony grand theft

RICHARD DEAN HETHERINGTON, Appellant, v. STATE OF FLORIDA,
Appellee. 2nd District. Case No. 2D18-2539. Opinion filed April 24, 2020. Appeal
from the Circuit Court for Charlotte County; Donald H. Mason, Judge. Counsel:
Howard L. Dimmig, II, Public Defender, and Jean Marie Henne, Special Assistant
Public Defender, Bartow, for Appellant. Ashley Moody, Attorney General, Tallahas-
see, and C. Todd Chapman, Assistant Attorney General, Tampa, for Appellee.

(PER CURIAM.) A jury convicted Richard Hetherington of burglary
of a dwelling and petit theft. On this appeal from the judgment and
sentence, Hetherington argues that the trial court erroneously
adjudicated and sentenced him for grand theft and erred in denying his
motion to suppress statements and that his trial counsel was ineffective
because she conceded to the jury his guilt of trespass.

We reject Hetherington’s suppression argument without comment
and affirm the judgment and sentence, but we remand for correction
of a scrivener’s error in the judgment. Hetherington was originally
charged in count one with burglary of a dwelling, a second-degree
felony, and in count two with grand theft, a third-degree felony. On
the first day of trial, the State orally amended the charge in count two
to petit theft, a second-degree misdemeanor. Hetherington was tried
for petit theft and found guilty by a properly instructed jury. The
sentencing scoresheet indicates that the offense of conviction was petit
theft, and the trial court sentenced him to time served. The judgment,
however, indicates that the jury found Hetherington guilty of felony
grand theft. The State concedes that the judgment is in error.

As to Hetherington’s claim that his counsel rendered ineffective
assistance, we decline to consider this claim on direct appeal. See
Corzo v. State, 806 So. 2d 642, 645 (Fla. 2d DCA 2002). Accordingly,
we affirm the judgment and sentence for petit theft and remand for the
trial court to correct the scrivener’s error in the judgment. Hethering-
ton does not have to be present for this ministerial act. See Devlin v.
State, 224 So. 3d 803, 804 (Fla. 2d DCA 2017). Our affirmance is
without prejudice to Hetherington’s right to raise his ineffective-
assistance claim in a timely and facially sufficient motion for
postconviction relief pursuant to Florida Rule of Criminal Procedure
3.850.

Affirmed; remanded with directions. (SILBERMAN, LUCAS, and
ROTHSTEIN-YOUAKIM, JJ., Concur.)

*        *        *
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Criminal law—Search and seizure—Traffic stop—Search of vehicle
subsequent to traffic stop during which officer detected the odor of
marijuana—Trial court erred in denying defendant’s motion to
suppress where traffic stop for a broken tail light was unlawful—
Section of chapter 316 that enumerates the requirements for tail lights
does not prohibit the operation of a vehicle with a nonfunctioning tail
light where there are two other fully operational lights—Evidence
indisputably established that defendant’s vehicle had two operational
rear brake lights—For stop to have been lawful the broken tail light
must have posed a safety hazard, and state failed to present a particu-
larized basis to suspect the vehicle was unsafe—It is not objectively
reasonable to believe that a vehicle with a single broken tail light
emitting some amount of white light would be unsafe where vehicle had
two additional operating brake lights

ZACHARY ANTONIO GREEN, Appellant, v. STATE OF FLORIDA, Appellee. 2nd
District. Case No. 2D18-3587. April 24, 2020. Appeal from the Circuit Court for
Hillsborough County; Mark D. Kiser, Judge. Counsel: Howard L. Dimmig, II, Public
Defender, and William L. Sharwell, Assistant Public Defender, Bartow, for Appellant.
Ashley Moody, Attorney General, Tallahassee, and Katherine Coombs Cline, Assistant
Attorney General, Tampa, for Appellee.

(BLACK, Judge.) Zachary Green pleaded nolo contendere to
possession of cannabis and possession of drug paraphernalia. Green
reserved the right to appeal the denial of his dispositive motion to
suppress. Because the evidence at the hearing on Green’s motion
established that the traffic stop was unlawful, the trial court erred in
denying his motion to suppress. We therefore reverse Green’s
convictions. We note that Green’s probation was terminated on June
25, 2019.

The traffic stop which precipitated the charges occurred on March
18, 2018, at 8:48 a.m. when Green was pulled over due to his vehicle
having a broken left tail light. After approaching the vehicle, the
officer who stopped Green smelled marijuana, searched the vehicle,
and arrested Green on the possession charges. Green was also cited for
a violation of section 316.215, Florida Statutes (2018). In his motion
to suppress, Green relied on Zarba v. State, 993 So. 2d 1000 (Fla. 2d
DCA 2007), and argued that the traffic stop was unlawful and that
therefore the search of his vehicle after the officer smelled marijuana
was illegal and the evidence resulting from that search should be
suppressed.

At the suppression hearing, the officer who stopped Green testified
that he witnessed Green brake at a stop sign and saw that Green’s
vehicle had a broken left tail light which emitted white light. In
response to questioning by the State, the officer testified that “vehicles
are unsafe or defective” when there are equipment failures and that
“white lights showing in the rear is unsafe because vehicles uniformly
have red in the back, so if there’s white showing in the back, [other
drivers] can think a vehicle is approaching them instead of going away
from them.” The officer then testified that he was relying on section
316.215 when he stopped Green.

On cross-examination, the officer testified that he was not sure how
many brake lights the vehicle had been equipped with but knew the
right tail light worked. He did not know if the vehicle had two, three,
or more brake lights. The officer testified that it would not have
mattered how many brake lights the vehicle had or how many were
working because he would have stopped the vehicle for the broken tail
light regardless. The officer also testified that he did not remember if
any red light was being emitted from the broken tail light.

Green testified that on the day he was pulled over he had three
brake lights working. He had placed red tape on the left tail light, but
the other two lights—the one in the back window and the right tail
light—were not broken and were working.

The trial court denied Green’s motion, finding that State v. Shuck,
913 So. 2d 69 (Fla. 4th DCA 2005), was more relevant than Zarba.
The court found that white light emanating from a tail light is evidence

that equipment is not in a functional state and therefore provided
sufficient justification for a stop.

“In reviewing an order denying a motion to suppress, we afford ‘a
presumption of correctness’ to the [trial] court’s findings of fact, but
we review mixed questions of law and fact de novo.” Peterson v.
State, 264 So. 3d 1183, 1187-88 (Fla. 2d DCA 2019) (quoting Pasha
v. State, 225 So. 3d 688, 703 (Fla. 2017)).

“Generally, traffic stops are deemed reasonable ‘where the police
have probable cause to believe that a traffic violation has occurred.’
The validity of a traffic stop is judged on an objective basis, and
therefore, ‘the subjective knowledge, motivation, or intention of the
individual officer involved [is] wholly irrelevant.’ ” Id. at 1188
(alteration in original) (first quoting Langello v. State, 970 So. 2d 491,
492 (Fla. 2d DCA 2007); and then quoting Hurd v. State, 958 So. 2d
600, 602 (Fla. 4th DCA 2007)). Section 316.215(1), the statute relied
upon by the officer who stopped Green, provides:

It is a violation of this chapter for any person to drive or move, or for
the owner to cause or knowingly permit to be driven or moved, on any
highway any vehicle, or combination of vehicles, which is in such
unsafe condition as to endanger any person, which does not contain
those parts or is not at all times equipped with such lamps and other
equipment in proper condition and adjustment as required in this
chapter, or which is equipped in any manner in violation of this
chapter, or for any person to do any act forbidden, or fail to perform
any act required, under this chapter.

(Emphasis added.) The language of section 316.215(1) is substantially
the same as the language of section 316.610:

It is a violation of this chapter for any person to drive or move, or for
the owner or his or her duly authorized representative to cause or
knowingly permit to be driven or moved, on any highway any vehicle
or combination of vehicles which is in such unsafe condition as to
endanger any person or property, or which does not contain those
parts or is not at all times equipped with such lamps and other
equipment in proper condition and adjustment as required in this
chapter, or which is equipped in any manner in violation of this
chapter, or for any person to do any act forbidden or fail to perform
any act required under this chapter.

(Emphasis added.) Thus, the case law discussing section 316.610 is
applicable to our analysis, including this court’s decision in Zarba.

“The [S]tate must show that under the facts and circumstances a
reasonable officer would have stopped the vehicle . . . . ” Hilton v.
State, 961 So. 2d 284, 291 n.3 (Fla. 2007) (quoting Doctor v. State,
596 So. 2d 442, 446 (Fla. 1992)). “[F]or a stop to be constitutional
under the ‘not in proper adjustment or repair’ section of 316.610(1),
the equipment defect or damage must be in violation of the law.” Id.
at 290. Thus, section 316.610 must be read together with those statutes
that delineate specific equipment requirements. See id. (citing Doctor,
596 So. 2d at 446). This court has held that the section of chapter 316
that enumerates the requirements for tail lights does not prohibit the
operation of a vehicle with a nonfunctioning tail light where there are
two other fully operational lights. Zarba, 993 So. 2d at 1001; State v.
Burger, 921 So. 2d 847, 848 (Fla. 2d DCA 2006); see Hilton, 961 So.
2d at 290. “[I]f two of the vehicle’s three brake lights were opera-
tional, this was sufficient to comply with the requirements of section
316.222(1), Florida Statues (2004).” Zarba, 993 So. 2d at 1001 (citing
Burger, 921 So. 2d at 848). And although Zarba discusses only that
the right rear tail light did not work, versus being broken or emitting
a white light, the operative analysis does not change. Section
316.222(1) requires every motor vehicle to have “two or more stop
lamps meeting the requirements of [section] 316.234(1).” Section
316.234(1) requires that the stop lamps “on the rear of the vehicle . . .
display a red or amber light, visible from a distance of not less than
300 feet to the rear.” The evidence at the hearing indisputably
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established that Green’s vehicle had two operational rear brake lights.
For the stop to have been lawful, where the vehicle was otherwise

in compliance with the requirements of section 316.222, the broken
tail light must have posed a safety hazard. See Hilton, 961 So. 2d at
290-91. That is, if the broken tail light “as it existed and as it was
observed by the officer[ ] would have created an objectively reason-
able suspicion that [Green’s] vehicle was unsafe” the stop would have
been valid. See id. at 295. The evidence must “provide ‘a particular-
ized and objective basis’ to suspect” that the vehicle is being operated
while in an unsafe condition. See id. at 297 (quoting United States v.
Arvizu, 534 U.S. 266, 273 (2002)). And whether a broken tail light
“constitutes a violation of Florida law [as an unsafe condition] is
variable and must be evaluated on a case-by-case basis.” See id. at
295.

Here, the State did little to meet its burden; at best, the State’s
questions led the officer to testify that white light emanating from the
rear of a vehicle could be a safety concern. Cf. Zarba, 993 So. 2d at
1001 (“Officer Sweat did not testify that this deficiency[—one brake
light not working—]rendered the vehicle in such an unsafe condition
that its continued operation endangered any person or property.”).
There was no attempt to address the fact that it was 8:48 a.m.; nor was
there any attempt to rebut Green’s testimony that the other two brake
lights were operational and that red tape covered some portion of the
broken tail light such that some red light was also emitted. Cf.
Langello, 970 So. 2d at 492 (“When asked whether the tag was
rendered illegible because of the single malfunctioning light, [the
officer] testified that she could not recall.”). The officer’s testimony
in this case is similar to the officer’s testimony in Springer v. State,
125 So. 3d 271 (Fla. 4th DCA 2013), which was found to be “insuffi-
cient to objectively show the vehicle was unsafe.” Id. at 272-73. In
Springer, “the officer testified that he stopped the vehicle due to the
missing sideview mirror on the driver’s side.” Id. at 272. When asked
if he felt that the vehicle was unsafe, the officer responded: “Well, it
was missing the sideview mirror on the driver’s side. If you need to
turn lanes, you need to use your mirror.” Id. Moreover, the supreme
court’s decision in Perez-Garcia v. State, 983 So. 2d 578 (Fla. 2008),
quashed a decision of the Third District which concluded that, as a
matter of law, an inoperable rear tail light is an objectively unsafe
condition. Id. at 578-79 (quashing State v. Perez-Garcia, 917 So. 2d
894, 897 (Fla. 3d DCA 2005), which held “that a vehicle traveling the
highway with an inoperable brake light is a vehicle in an ‘unsafe
condition’ within the meaning of the unnumbered paragraph of
section 316.610”). And this court otherwise expressly disagreed with
the Third District that “having only two of three brake lights working
creates a safety hazard that endangers persons or property when the
statute only requires that two rear ‘stop lamps’ display ‘a red or amber
light . . . upon application of the service (foot) brake.’ ” Zarba, 993 So.
2d at 1003; cf. Springer, 125 So. 3d at 274 (“[T]he absence of a single
mirror on the exterior of the car neither violates the statute nor renders
the vehicle unsafe by an objectively reasonable standard, without
proof there was no other sideview or rearview mirror on the vehicle.”).

Finally, as to the trial court’s reliance on Schuck, we note that
Schuck was decided prior to the supreme court’s decision in Hilton
and we question its continuing validity in light of Hilton, particularly
as the Schuck court appears to have determined as a matter of law that
a broken tail light—regardless of the number of operational brake
lights—provides reasonable cause to stop the vehicle based on a
founded suspicion that it is in violation of section 316.221(1). See
Schuck, 913 So. 2d at 70-71 (“[T]he officer had reasonable cause to
believe that the taillamp required proper repair or was not equipped as
required by law.”). Further, while Hilton relied on Doctor, Schuck
rejected the argument that an affirmance was required under Doctor.

Id. And Schuck also relied on this court’s Hilton opinion which was
quashed by the supreme court and resulted in its Hilton opinion. At a
minimum, Schuck misread and erroneously applied section
316.221(1).1 And contrary to the argument presented by the State,
Schuck does not address whether the vehicle’s broken tail light
rendered it “unsafe.” Thus, although the facts of Schuck are similar to
the facts of our case, Schuck is not controlling.

Under the objective test, the traffic stop was unlawful. While the
officer testified that white light emanating from the broken tail light
could be unsafe, he was clear that the basis for the stop in this instance
was the fact that the light was broken and not that the vehicle was “in
such unsafe condition as to endanger any person.” The stop was
effectuated at 8:48 a.m. Green’s undisputed testimony was that his
vehicle had two other brake lights, the right tail light and a center high-
mounted brake light, which were both fully operational.

The State failed to present a particularized basis to suspect that the
vehicle was unsafe; and it is not objectively reasonable to believe that
a vehicle with a single broken tail light emitting some amount of white
light but which was otherwise covered with red tape would be unsafe
where the vehicle had two additional fully operational brake lights.
See Hilton, 961 So. 2d at 295. This is particularly true in daylight
hours, as was the case here. Cf. Schuck, 913 So. 2d at 69 & n.1 (taking
judicial notice of the fact that at the time of the stop, 8:40 p.m., it was
dark out).

The trial court erred in denying the dispositive motion to suppress.
Green’s judgment and sentences are reversed, and we remand with
directions that the trial court vacate his convictions.

Reversed and remanded. (VILLANTI and ROTHSTEIN-
YOUAKIM, JJ., Concur.)
))))))))))))))))))

1Schuck addressed a violation of section 316.221(1), which provides in pertinent
part that “[e]very motor vehicle, trailer, semitrailer, and pole trailer, and any other
vehicle which is being drawn at the end of a combination of vehicles, shall be equipped
with at least two taillamps mounted on the rear, which, when lighted as required in s.
316.217, shall emit a red light plainly visible from a distance of 1,000 feet to the rear.”
(Emphasis added.) It is unclear why the court considered section 316.221(1) rather than
section 316.222(1) where there is no indication that Schuck’s vehicle was “being drawn
at the end of a combination of vehicles.”

*        *        *

Criminal law—Pro se filings—Warning

WILLIAM JAMES SISKOS, Appellant, v. STATE OF FLORIDA, Appellee. 5th
District. Case No. 5D20-60. April 24, 2020. 3.850 Appeal from the Circuit Court for
Hernando County, Daniel B. Merritt, Jr., Judge. Counsel: William James Siskos,
Crawfordville, pro se. Ashley Moody, Attorney General, Tallahassee, and Robin A.
Compton, Assistant Attorney General, Daytona Beach, for Appellee.

(PER CURIAM.) This Court previously affirmed the trial court’s
order denying Appellant’s motion for postconviction relief in
Hernando County Circuit Court Case Number 2010-CF-1472.
Because it appears that Appellant’s postconviction filings are abusive,
repetitive, malicious, or frivolous, Appellant is cautioned that any
further pro se filings in this Court asserting claims stemming from the
identified case number may result in sanctions such as a bar on pro se
filings in this Court and referral to prison officials for disciplinary
proceedings, which may include forfeiture of gain time. See §
944.279(1), Fla. Stat. (2019); State v. Spencer, 751 So. 2d 47 (Fla.
1999).

APPELLANT WARNED. (EVANDER, C.J., EISNAUGLE and
HARRIS, JJ., concur.)

*        *        *
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Dissolution of marriage—Alimony—Child support—Modification—
Change in circumstances—Competent substantial evidence supported
trial court’s determination that there had been significant, unantici-
pated, permanent changes in parties’ relative financial situations and
in child’s needs since execution of marital settlement agreement and
entry of original final judgment—Nothing in marital settlement
agreement limited or prohibited application of modification consider-
ations found in chapter 61 and related law—Trial court did not abuse
its discretion by entering supplemental judgment increasing alimony
and child support, making the increased award retroactive, and
ordering payment of previously-awarded attorney’s fees that had not
been paid

PETER HAEBERLI, Appellant, v. AYLA B. HAEBERLI, Appellee. 5th District. Case
No. 5D18-2449. Opinion filed April 24, 2020. Appeal from the Circuit Court for
Orange County, Diana M. Tennis, Judge. Counsel: Peter Haeberli, Princeton, New
Jersey, pro se. Ayla B. Haeberli, Glenwood, pro se.

(EDWARDS, J.) Appellant, Peter Haeberli, appeals the supplemental
final judgment which increased alimony for his former wife, Appel-
lee, Ayla Haeberli and the child support for their son. After careful
review of the parties’ briefs, the record on appeal, and controlling
authority, we affirm the supplemental final judgment because the trial
court’s rulings are supported by competent substantial evidence and
there is no showing that the trial court abused its discretion in any
regard. We are unable to consider the requests for relief in Appellee’s
answer brief because she did not pursue a cross-appeal.

The parties have been involved in uninterrupted and contentious
litigation since their divorce in 2008. In 2014, Appellee petitioned for
increases in child support and alimony. In March 2017, Appellee filed
a supplemental petition, which also sought increases in child support
and alimony based upon her claim that substantial changes in the
parties’ financial circumstances had occurred since the October 2008
final judgment dissolving their marriage. Appellant responded with
a counterpetition in which he sought a reduction in both child support
and alimony. An initial referral of the competing petitions to a
magistrate did not resolve matters. Thus, the trial court conducted a
three-day trial during which it received evidence concerning the needs
of the child, the needs of Appellee, and the financial ability of
Appellant to pay.

The parties’ son has a very serious medical condition which
requires around-the-clock care by two people, the use of a wheelchair,
and the administration of multiple medications. The parties agreed
that they did not want to institutionalize their son, and preferred to
have him cared for at home. Appellee has undertaken care of the son
with the assistance of paid health care assistants.

As their son grew, his needs increased to the point that the home
previously occupied by Appellee and the son was no longer sufficient
in size nor was it wheelchair-accessible. Appellee’s mother paid for
a new, suitable house to be built, which she rents to Appellee for
$2,500 per month. Likewise, the standard Toyota van that Appellee
had previously used for transporting their son was no longer suitable,
so she purchased a new, wheelchair-accessible van. Appellee has been
able to arrange for twenty hours per week respite care by having an
additional aide come to the house. Thus, in any given week, Appellee
can be away from her son to attend to her own needs and routine
events for no more than twenty hours.

Appellant provides health care insurance through his employer for
their son, and Appellee has been able to obtain certain government
sponsored health care and assistance for the son as well. However,
Appellee testified during the modification hearing that there were
often repeated denials and lengthy delays in benefit payments or
reimbursements for their son’s bills and needs. To compound this
financial difficulty, when the private health insurer would pay
benefits, Appellant arranged to have them sent to him, and he in turn

kept the money rather than turning it over to Appellee. The trial court
found that Appellant’s belief that their son’s medical needs were
completely covered by private insurance, Medicaid, or other govern-
mental sources was not accurate. Indeed, the trial court noted that “it
would be hard-pressed to point definitively to any reasonable rock left
unturned in the Mother’s efforts to obtain help for the Child.”

Because Appellee has to devote her full attention to the care of their
son, the parties agree that it is impossible for her to work outside the
home. On the other hand, Appellant was and is a successful attorney,
who has remarried, had three children with his new wife, and lives
with his new family in a million-dollar house in New Jersey.

Appellant argues that the trial court erred by not relying exclu-
sively on the parties’ September 2008 marital settlement agreement
(MSA) to determine whether the support payments and alimony
should be modified based upon the changed financial circumstances.
The trial court properly considered, as it should have, the language of
the MSA and followed the MSA where applicable. See Bissell v.
Bissell, 622 So. 2d 532, 533 (Fla. 1st DCA 1993). As the trial court
noted in the supplemental final judgment, the MSA does describe
certain circumstances under which child support or alimony could be
modified. However, there was nothing in the MSA that made those
provisions exclusive nor in any way limited or prohibited the applica-
tion of the modification considerations found in chapter 61, Florida
Statutes (2018), and related case law. The trial court’s interpretation
of the MSA is subject to de novo review. Kipp v. Kipp, 844 So. 2d 691,
693 (Fla. 4th DCA 2003) (quoting McIlmoil v. McIlmoil, 784 So. 2d
557, 561 (Fla. 1st DCA 2001)). We agree with the trial court that the
MSA did not provide the exclusive basis for modification of alimony
or child support.1

“To justify a modification of alimony, the moving party must
establish: ‘(1) a substantial change in circumstances; (2) that the
change was not contemplated at the final judgment of dissolution; and
(3) that the change is sufficient, material, permanent, and involun-
tary.’ ” Eisemann v. Eisemann, 5 So. 3d 760, 762 (Fla. 2d DCA 2009)
(quoting Antepenko v. Antepenko, 824 So. 2d 214, 215 (Fla. 2d DCA
2002)). Section 61.14(1)(a), Florida Statutes (2018), allows for the
modification of a marital settlement agreement that awards alimony
to a party in a dissolution proceeding if “the circumstances or the
financial ability of either party changes.” Rosenthal v. Rosenthal, 199
So. 3d 541, 542 (Fla. 1st DCA 2016). A trial court’s order modifying
alimony is subject to an abuse of discretion standard of review, and the
court’s factual findings will not be disturbed as long as they are
supported by competent substantial evidence. Suarez v. Suarez, 284
So. 3d 1083, 1086 (Fla. 4th DCA 2019) (quoting Bauchman v.
Bauchman, 253 So. 3d 1143, 1146 (Fla. 4th DCA 2018)); Dunn v.
Dunn, 277 So. 3d 1081, 1085 (Fla. 5th DCA 2019) (quoting Jarrard
v. Jarrard, 157 So. 3d 332, 336 (Fla. 2d DCA 2015)).

Here, the trial court determined that there had been significant
changes in the parties’ relative financial situations and in their child’s
needs since execution of the MSA and entry of the original final
judgment in 2008. The trial court found that Appellee’s expenses have
steadily and drastically increased as have the expenses for the child’s
care. Additionally, Appellant’s income has gone up dramatically
during that same time. The trial court considered the factors set forth
in section 61.08 and included that analysis in the supplemental final
judgment.

The trial court concluded that Appellee met her burden of proving
there had been permanent, substantial, unanticipated changes that
justified modification of both child support and alimony. Further-
more, the trial court determined that those changes had existed since
2014, justifying an award of retroactive alimony and child support.2

Likewise, the trial court addressed Appellant’s failure to previously
pay $10,000 towards Appellee’s attorney’s fees, and ordered him to
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pay that amount as well in the supplemental final judgment. Our
review of the record confirms that there was competent substantial
evidence supporting the trial court’s findings and that there is no
showing that the trial court abused its discretion.

We note that Appellee raised certain issues in her answer brief that
expressed either dissatisfaction with certain rulings in the supplemen-
tal final judgment or that sought relief as to various matters. However,
we cannot consider those issues and matters because Appellee did not
file a notice of cross-appeal as required by Florida Rule of Appellate
Procedure 9.110(g). See Breakstone v. Baron’s of Surfside, Inc., 528
So. 2d 437, 439 (Fla. 3d DCA 1988) (noting that an appellee must
submit a notice of cross-appeal identifying the portions of an order
that the appellee seeks to review in order to challenge non-favorable
portions of an order).

AFFIRMED. (HARRIS and TRAVER, JJ., concur.)
))))))))))))))))))

1Furthermore, parents are not free to contract away the rights of their children as
child support is a right that belongs to each child. Armour v. Allen, 377 So. 2d 798, 799-
800 (Fla. 1st DCA 1979).

2We note that the total retroactive amount of child support and alimony together
with the previously ordered attorney’s fees is $109,620. The trial court ordered
Appellant to make monthly payments of $750 towards that total. If he sticks to that
schedule, it will take Appellant just over twelve years to pay it off. Because the timing
and amount of those payments are within the trial court’s discretion, we are not able to
reverse and remand for entry of an amended order providing for a more compressed
payment schedule in line with the proven needs and ability to pay.

*        *        *

Criminal law—Competency of defendant—Hearing—Absence of
defendant—Defendant was denied constitutional right to due process
of law when trial court failed to afford him opportunity to be present
at competency hearing—Error was harmless beyond reasonable doubt

JAMES C. SMITH, Appellant, v. STATE OF FLORIDA, Appellee. 5th District. Case
No. 5D19-389. April 24, 2020. Appeal from the Circuit Court for Orange County,
Leticia J. Marques, Judge. Counsel: Elaine L. Thompson, Brandon, for Appellant.
Ashley Moody, Attorney General, Tallahassee, and Bonnie Jean Parrish, Assistant
Attorney General, Daytona Beach, for Appellee.

(COHEN, J.) James C. Smith appeals his conviction of robbery with
a firearm and sentence of life in prison. Smith raises two issues on
appeal: that his Sixth Amendment rights were violated when the trial
court held a competency hearing in his absence and that the trial court
erred in failing to grant a mistrial based on the State’s closing
argument. While we do not condone the State’s diction during its
closing argument, we do not believe that the trial court erred in
denying Smith’s motion for mistrial. However, we find Smith’s
absence at the competency hearing to be more problematic.

At the start of trial, Smith refused to come to court. After he was
finally brought in, Smith elected not to be present for jury selection
and informed the trial court that God and the Devil had been talking to
him.

The trial court granted Smith’s request for a competency evalua-
tion, stating, “That’s not a problem. I had other defendants try this
before their trials also. [Smith] has exhibited absolutely no incompe-
tence during the proceedings he’s been in front of. He’s been able to
discuss things with me and you.” The trial court indicated that it would
proceed with jury selection that afternoon, as scheduled, and that
Smith would be evaluated that evening; it would hold a competency
hearing the following day, and if Smith was found to be incompetent,
it would stop the trial proceedings.

Coincidentally, Dr. Jeffrey Danziger, a forensic psychiatrist, was
near the courthouse and was able to conduct a competency evaluation
on Smith over the lunch recess. Following the recess, the trial court
intended to hold an expedited competency hearing, given Dr.
Danziger’s presence. The clerk called all of Smith’s cases on the
record,1 and the trial court asked Smith’s counsel whether Smith was
refusing to come to court. Smith’s counsel responded, “He’s not

refusing, but I think he’s just going with what he stated earlier which
is that he had no desire to be present.” The trial court also asked
Smith’s counsel whether Smith was required to be present during the
competency hearing, and counsel informed the trial court that he was
not sure. Smith was in a holding cell adjacent to the courtroom but was
not advised of his right to be present at the competency hearing or
asked whether he wished to attend. The competency hearing was held
in Smith’s absence, and Smith’s counsel did not object.

Dr. Danziger opined that Smith was competent to proceed and was
feigning mental illness. Following the testimony, Smith was brought
back into the courtroom. In Smith’s presence, the trial court adopted
Dr. Danziger’s findings as to all of Smith’s pending cases. It also
noted that based on its interactions with Smith, it never thought that
Smith “evidenced any lack of understanding of what the procedures
have been.” The trial court added that Smith had not previously
suggested that he was incompetent, despite his multiple opportunities
to raise the issue, and that Smith had twice stated he would enter a
plea, only to change his mind when he arrived at court.

On appeal, Smith argues that the trial court reversibly erred by
holding the competency hearing outside of his presence. A defendant
has the “constitutional right to be present at every stage of the trial
where his absence might frustrate the fairness of the proceedings.”
Sturgis v. Goldsmith, 796 F.2d 1103, 1108 (9th Cir. 1986) (citations
omitted). A pre-trial competency hearing is one such stage. Id.
(explaining that due process affords defendant right to be present at
competency hearing); see also United States v. Barfield, 969 F.2d
1554, 1556 (4th Cir. 1992) (same). Here, there is no question that
Smith was denied his constitutional right to due process of law when
the trial court failed to afford him an opportunity to be present at his
competency hearing.2

Smith suggests that the remedy for this violation is the granting of
a new trial. However, such a violation is subject to a harmless error
analysis and will only cause reversal if “fundamental fairness has been
thwarted.” Smithers v. State, 826 So. 2d 916, 927 (Fla. 2002) (quoting
Kearse v. State, 770 So. 2d 1119, 1124 (Fla. 2000)). Based on our
thorough review of the transcript of Smith’s competency hearing, as
well as the fact that the trial court observed Smith’s demeanor and
interacted with Smith on multiple occasions, including on the morning
of the hearing, we conclude that the error in this case was harmless
beyond a reasonable doubt.

AFFIRMED. (ORFINGER and EISNAUGLE, JJ., concur.)
))))))))))))))))))

1Smith had a series of pending cases.
2We reject the State’s argument that this issue was not properly preserved for

appeal. Additionally, we reject the argument that Smith waived his right to be present
at the competency hearing by waiving his presence before the hearing and for voir dire.
See Turner v. State, 530 So. 2d 45, 49 (Fla. 1987) (“A defendant’s waiver of the right
to be present at essential stages of trial must be knowing, intelligent and voluntary. . . .
A defendant cannot knowingly and intelligently waive a right of which he is un-
aware.”).

Likewise, even if this Court interpreted Smith’s counsel’s statement that Smith was
“going with what he stated earlier” as an attempted waiver of Smith’s presence, the
statement did not do so because upon Smith’s reappearance, the trial court did not
inform Smith that he had a right to be present at the competency hearing. Compare
State v. Melendez, 244 So. 2d 137, 139 (Fla. 1971) (explaining that constructive notice
may be imputed to defendant if counsel waives objection to defendant’s absence and
defendant subsequently reappears at trial, acquiesces in or ratifies counsel’s actions),
with Turner, 530 So. 2d at 49.

*        *        *

Criminal law—Judgment—Amendment—Statutory citations for
offenses of conviction

EDWIN IVAN ROSARIO TORRES, Appellant, v. STATE OF FLORIDA, Appellee.
5th District. Case No. 5D19-811. Opinion filed April 24, 2020. Appeal from the Circuit
Court for Osceola County, Jon B. Morgan, Judge. Counsel: James S. Purdy, Public
Defender, and Edward J. Weiss and Roman A. Faizorin, Assistant Public Defenders,
Daytona Beach, for Appellant. Ashley Moody, Attorney General, Tallahassee, and
Kaylee D. Tatman, Assistant Attorney General, Daytona Beach, for Appellee.

(PER CURIAM.) In this Anders1 appeal, Edwin Ivan Rosario Torres
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challenges his convictions and sentences imposed after trial for
trafficking in twenty-eight grams or more of heroin and conspiracy to
traffic in twenty-eight grams or more of heroin. Having carefully
reviewed the record, we affirm without further discussion, but remand
for the correction of scrivener’s errors in the judgment regarding the
statutory citations for each conviction. See Hope v. State, 239 So. 3d
737, 737 (Fla. 5th DCA 2017) (affirming the appellant’s judgment and
sentence but remanding for correction of a scrivener’s error in the
judgment regarding the statutory citation for the appellant’s convic-
tions).

On remand, the trial court is directed to enter an amended judgment
to show section 893.135(1)(c)1.c., Florida Statutes (2015), as the
citation for the trafficking in twenty-eight grams or more of heroin
conviction and section 893.135(5), Florida Statutes (2015), as the
citation for the conspiracy to traffic in twenty-eight grams or more of
heroin conviction.

AFFIRMED; REMANDED for correction of scrivener’s errors.
(LAMBERT, EDWARDS, and SASSO, JJ., concur.)
))))))))))))))))))

1Anders v. California, 386 U.S. 738 (1967).

*        *        *

Contracts—Real property sale—Fraud—Trial court properly entered
summary judgment in favor of defendants in plaintiff’s action seeking
declaration of parties’ respective rights in real property which had
purportedly been sold by plaintiff’s rental manager using fraudulent
and forged power of attorney and then resold by initial purchaser to
defendant—Plaintiff had more than a year of actual knowledge of
allegedly fraudulent transfer but took no action to put anything in the
record, and defendant was bona fide purchaser without knowledge of
any misdeed—Trial court properly found that as between plaintiff and
purchaser, plaintiff was the least innocent party and his conduct or
failure to act contributed to the losses

LENIN E. RIVAS, Appellant, v. SHIU M. TSANG, GENEVIEVE L. TSANG, CESAR
A. SUAREZ-RIVERA, AMELIA TORRES, ET AL., Appellees. 5th District. Case No.
5D19-965. Opinion filed April 24, 2020. Appeal from the Circuit Court for Osceola
County, Margaret H. Schreiber, Judge. Counsel: Jesus Irizarry, of Irizarry Mendez PL,
Orlando, for Appellant. Nancy E. Brandt, of Bogin, Munns & Munns, P.A., Orlando,
for Appellee, Genevieve L. Tsang. No Appearance for other Appellees.

(EDWARDS, J.) This case exemplifies the equitable principle that
where one of two seemingly innocent parties must suffer a loss caused
by the misdeed of a third party, “the least innocent should suffer, and
the least innocent is the one who could have prevented the misdeed.”
Countrywide Funding Corp. v. Palmer, 589 So. 2d 994, 996 (Fla. 2d
DCA 1991). We affirm the trial court’s order granting summary
judgment in favor of Appellee, Genevieve L. Tsang.

Beginning in 2011, Appellant, Lenin Rivas, allowed his cousin,
Cesar A. Suarez-Rivera, to manage Appellant’s rental home. Also in
2011, Suarez allegedly created a fraudulent and forged power of
attorney, which he used to sell Appellant’s property to innocent
purchasers, the Paganis, in December 2012. Appellant was alerted to
the sale in February 2013 when the lender on the rental property
stopped debiting his account for the monthly mortgage payments. The
lender told Appellant his mortgage was satisfied when his property
was sold. In February 2013, Appellant confirmed both the fact of the
sale to the Paganis and Suarez’s use of the allegedly forged power of
attorney to accomplish the sale. After Appellant confronted him,
Suarez allegedly admitted what he had done and gave Appellant
access to the closing documents.

Initially, Appellant did nothing beyond speaking with Suarez. He
did not notify the police, did not seek to set aside the sale to the
Paganis, and did not notify the Paganis of this state of affairs. Appel-
lant did hire an attorney in February 2014, but he did not cause a lis
pendens or lawsuit of any kind to be filed then.

Unaware that there was anything to be concerned about, in April
2014, the Paganis sold the property to Appellee, who qualifies in

every sense of the word as a bona fide purchaser for value without
knowledge of any misdeed. Appellant filed suit against Appellee
seeking a declaration of their respective rights to the home in question
sometime in 2015. Appellant also named Suarez and a purported
accomplice of Suarez as defendants in the same suit, but sought
monetary relief as to those two defendants.

Both parties moved for summary judgment. The undisputed facts
before the trial court were as laid out above. Appellant had more than
a year of actual knowledge of the allegedly fraudulent transfer that
Suarez had accomplished, but took no action to put anything in the
public record. Accordingly, the trial court found that as between
Appellee and Appellant, Appellant was the least innocent party and
his conduct or failure to act contributed to the losses.

It has long been the law in Florida that “[i]f one man knowingly,
though he does it passively by looking on, suffers another to purchase
and expend money on land under an erroneous opinion of title,
without making known his claim, he shall not afterwards be permitted
to exercise his legal right against such person.” Coram v. Palmer, 58
So. 721, 722 (Fla. 1912) (citing Hagan v. Ellis, 22 So. 727, 729 (Fla.
1897)); accord Unity Banking & Saving Co. v. Bettman, 217 U.S. 127,
135 (1910) (finding that while “the general rule” is that “[a]s against
the true owner, a right of property cannot be acquired by means of a
forged written instrument relating to such property,” an exception to
this general rule arises “where the owner by laches, or by culpable,
gross negligence, or by remaining silent when he should speak, has
induced another, proceeding with reasonable caution, to act with
reference to the property, in the belief that the instrument was genuine,
or would be so recognized by the owner” (emphasis added)). Put
another way, “if one remains silent when it is his duty to speak, he will
not be permitted to speak when in justice he should remain silent.”
United Serv. Corp. v. Vi-An Constr. Corp., 77 So. 2d 800, 803-04 (Fla.
1955).

Although Appellant had retained counsel prior to the conveyance
of the property by the Paganis to Appellee, he still took no action to
protect his claim to the property. It was not until 2017, after the sale to
Appellee and after filing suit, that Appellant finally reported Suarez’s
alleged fraud to police and had his attorney file a lis pendens. Appel-
lant’s failure to act meant that when Appellee took title to the property,
she lacked notice, either constructive or actual, of any alleged
irregularities in the chain of title. As a “bona fide purchaser without
notice of any alleged irregularities in the public record chain of title,
. . . [Appellee] is protected from claims outside that chain of title.”
Hardemon v. United Cos. Lending Corp., 746 So. 2d 1231, 1232 (Fla.
3d DCA 1999); see also Nunes v. Allstate Inv. Props., Inc., 69 So. 3d
988, 991 (Fla. 4th DCA 2011) (finding that the appellee “was an
innocent, bona fide purchaser of . . . real property for value” and that
he “was the very person the public record was there to protect and the
person to whom the [appellant] owed a duty”); § 695.01(1), Fla. Stat.
(2014) (“No conveyance, transfer, or mortgage of real property . . .
shall be good and effectual in law or equity against creditors or
subsequent purchasers for a valuable consideration and without
notice, unless the same be recorded according to law . . . .”).

Having carefully considered all of Appellant’s arguments, we
affirm the final summary judgment entered in favor of Appellee.

AFFIRMED. (ORFINGER and GROSSHANS, JJ., concur.)

*        *        *

Criminal law—Sentencing—Correction—Double jeopardy challenge
to judgment not properly raised in rule 3.800(a) motion—Sentence of
10 years in prison with ten-year mandatory minimum for aggravated
assault with deadly weapon exceeded sentence required by law in effect
at time of offense

JOSE MANUEL RODRIGUEZ, Appellant, v. STATE OF FLORIDA, Appellee. 5th
District. Case No. 5D20-185. Opinion filed April 24, 2020. 3.800 Appeal from the
Circuit Court for Orange County, Bob Leblanc, Judge. Counsel: Jose Manuel
Rodriguez, Indiantown, pro se. Ashley Moody, Attorney General, Tallahassee, and L.
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Charlene Matthews, Assistant Attorney General, Daytona Beach, for Appellee.

(PER CURIAM.) Jose M. Rodriguez appeals the trial court’s order
denying his motion to correct sentence filed pursuant to Florida Rule
of Criminal Procedure 3.800(a). We affirm in part and reverse in part.

Rodriguez argues that his dual convictions for attempted robbery
and aggravated assault violate double jeopardy principles. “A double
jeopardy argument is a challenge to the judgment, not the sentence. It
also raises factual issues underlying the judgment, which if the double
jeopardy argument has merit, cannot be determined on the face of the
judgment. Thus, Rule 3.800(a) does not provide an appropriate
remedy.” Smith v. State, 886 So. 2d 336, 337 (Fla. 5th DCA 2004).
Accordingly, we affirm the trial court’s denial of Rodriguez’s double
jeopardy claim.

Rodriguez next asserts that he was improperly sentenced to ten
years in prison with a ten-year minimum mandatory for his aggravated
assault with a deadly weapon conviction. He is correct. When this
crime occurred in 2012, aggravated assault with a firearm required the
imposition of a three-year minimum mandatory prison term. See §
775.087(2)(a), Fla. Stat. (2012). However, aggravated assault with a
deadly weapon (other than a firearm) did not have a minimum
mandatory sentence. See Smith v. State, 639 So. 2d 207 (Fla. 5th DCA
1994). The maximum sentence for this charge will also need to be
recalculated with a corrected scoresheet.1

For these reasons, we affirm in part, reverse in part, and remand for
further action consistent with this opinion.

AFFIRMED in part; REVERSED in part; and REMANDED.
(ORFINGER, COHEN and GROSSHANS, JJ., concur.)
))))))))))))))))))

1Both the plea form and judgment state that Rodriguez pled guilty to aggravated
assault with a deadly weapon. However, the criminal punishment code scoresheet and
the trial court’s order denying Rodriguez’s motion to correct illegal sentence indicate
that he pled guilty to aggravated assault with a firearm. On remand, this inconsistency
should be rectified.

*        *        *

Criminal law—Pro se filings—Warning

ANTHONY L. DIXON, Appellant, v. STATE OF FLORIDA, Appellee. 5th District.
Case No. 5D20-288. Opinion filed April 24, 2020. 3.800 Appeal from the Circuit Court
for Orange County, Leticia J. Marques, Judge. Counsel: Anthony L. Dixon,
Crawfordville, pro se. No Appearance for Appellee.

(PER CURIAM.) Appellant appeals the trial court’s denial of his
Florida Rule of Criminal Procedure 3.800 motion to correct illegal
sentence re in Orange County Circuit Court Case Nos. 2008-CF-
008527-A, 2008-CF-008528-CF-A, 2008-CF-006760-A. We affirm
the trial court’s order and caution him that abusive, repetitive,
malicious, or frivolous filings directed to Orange County Circuit
Court Case Nos. 2008-CF-008527-A, 2008-CF-008528-CF-A, and
2008-CF-006760-A may result in sanctions such as a bar on pro se
filing in this Court and referral to prison officials for disciplinary
proceedings, which may include forfeiture of gain time. See §
944.279(1), Fla. Stat. (2020); State v. Spencer, 751 So. 2d 47 (Fla.
1999).

AFFIRMED. (ORFINGER, EISNAUGLE and GROSSHANS, JJ.,
concur.)

*        *        *

JOHN SENKO, Appellant, v. STATE OF FLORIDA, Appellee. 5th District. Case No.
5D19-2328. April 24, 2020. Appeal from the Circuit Court for Volusia County,
Matthew M. Foxman, Judge. Counsel: James S. Purdy, Public Defender, and George
D. E. Burden, Assistant Public Defender, Daytona Beach, for Appellant. Ashley
Moody, Attorney General, Tallahassee, and Pamela J. Koller, Assistant Attorney
General, Daytona Beach, for Appellee.

(PER CURIAM.) AFFIRMED. See Bordenkircher v. Hayes, 434 U.S.
357, 364-65 (1978) (holding that in a pretrial setting, the Due Process
Clause of the Fourteenth Amendment to the United States Constitu-

tion does not prohibit a prosecutor from carrying out a threat, made
during plea negotiations, to bring additional, more serious charges
against an accused who refused to plead guilty to the originally-
charged offense when it is undisputed that the additional charge is
justified by the evidence, the prosecutor was in possession of this
evidence when the original charge was filed, and the additional charge
was filed solely because of the accused’s failure to plead to the
original charge); Wallace v. State, 689 So. 2d 1159, 1164 (Fla. 4th
DCA 1997) (“There is no presumption of prosecutorial vindictiveness
when additional charges are filed, even at the beginning of trial, after
a defendant’s refusal to plead guilty to the initially charged crimes.”),
quashed on other grounds, 724 So. 2d 1176 (Fla. 1998); State v.
Phillips, 642 So. 2d 18, 19 (Fla. 2d DCA 1994) (“For just as a
prosecutor may forgo legitimate charges already brought in an effort
to save the time and expense of trial, a prosecutor may file additional
charges if an initial expectation that a defendant would plead guilty to
lesser charges proves unfounded.” (quoting United States v. Goodwin,
457 U.S. 368, 378 (1982))). (EVANDER, C.J., and WALLIS and
LAMBERT, JJ., concur.)

*        *        *

JOSHUA GREGORY EINSMANN, SR., Appellant, v. STATE OF FLORIDA,
Appellee. 5th District. Case No. 5D19-480. April 24, 2020. Appeal from the Circuit
Court for Citrus County, Richard A. Howard, Judge. Counsel: James S. Purdy, Public
Defender, and Roman A. Faizorin and Edward J. Weiss, Assistant Public Defenders,
Daytona Beach, for Appellant. Ashley Moody, Attorney General, Tallahassee, and
Rebecca Rock McGuigan and Wesley Heidt, Assistant Attorneys General, Daytona
Beach, for Appellee.

(PER CURIAM.) In these Anders1 appeals, we affirm Joshua Gregory
Einsmann, Sr.’s, judgments and sentences in all but one respect. We
reverse the imposition of the $100 public defender application fees in
each case and remand for the trial court to reduce each of them to $50.
See § 27.52(1)(b), Fla. Stat. (2019).

AFFIRMED in part; REVERSED in part; and REMANDED with
directions. (EISNAUGLE, GROSSHANS, and TRAVER, JJ.,
concur.)
))))))))))))))))))

1Anders v. California, 386 U.S. 738 (1967).

*        *        *

GEORGE CLIFTON COBB, IV, Appellant, v. STATE OF FLORIDA, Appellee. 5th
District. Case No. 5D19-3235. April 24, 2020. 3.850 Appeal from the Circuit Court for
Orange County, Robert J. Egan, Judge. Counsel: George Clifton Cobb, IV, Raiford, pro
se. Ashley Moody, State Attorney, Tallahassee, and Kaylee D. Tatman, Assistant State
Attorney, Daytona Beach, For Appellee.

(PER CURIAM.) AFFIRMED. (ORFINGER and EDWARDS, JJ.,
concur. EISNAUGLE, J., dissents with opinion.)
))))))))))))))))))
(EISNAUGLE, J., dissenting.) I would reverse the summary denial of
Appellant’s newly discovered evidence claim and remand for the
postconviction court to make credibility determinations at an
evidentiary hearing. See, e.g., Nordelo v. State, 93 So. 3d 178, 187-88
(Fla. 2012) (holding an evidentiary hearing was required on newly
discovered evidence claim concerning proposed exculpatory
testimony of a codefendant); Grays v. State, 246 So. 3d 520, 521-22
(Fla. 5th DCA 2018) (holding defendant was entitled to an evidentiary
hearing on newly discovered evidence claim concerning affidavit
from fellow prison inmate admitting to committing crimes for which
defendant had been convicted).

*        *        *

FREDDIE LEE MCKIVER, Petitioner, v. STATE OF FLORIDA, Respondent. 5th
District. Case No. 5D20-756. April 24, 2020. Petition for Belated Appeal—A Case of
Original Jurisdiction. Counsel: Freddie Lee McKiver, Lowell, pro se. Ashley Moody,
Attorney General Tallahassee, and, Whitney Brown Hartless, Assistant Attorney
General, Daytona Beach, for Respondent
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(PER CURIAM.) The petition for belated appeal is granted. A copy
of this opinion shall be filed with the trial court and be treated as the
notice of appeal from the January 17, 2020, order denying Petitioner’s
pro se motion for postconviction relief filed in Case 2012-002773-
CFAWS, Seventh Judicial Circuit Court in and for Volusia County,
Florida. See Fla. R. App. P. 9.141(c)(6)(D).

PETITION GRANTED. (ORFINGER, EDWARDS and
GROSSHANS, JJ., concur.)

*        *        *

FREDDIE LEE MCKIVER, Petitioner, v. STATE OF FLORIDA, Respondent. 5th
District. Case No. 5D20-757. April 24, 2020. Petition for Belated Appeal—A Case of
Original Jurisdiction. Counsel: Freddie Lee McKiver, Lowell, pro se. Ashley Moody,
Attorney General Tallahassee, and, Whitney Brown Hartless, Assistant Attorney
General, Daytona Beach, for Respondent.

(PER CURIAM.) The petition for belated appeal is granted. A copy
of this opinion shall be filed with the trial court and be treated as the
notice of appeal from the January 17, 2020 order denying Petitioner’s
pro se motion alleging an illegal sentenced filed in Case No. 2012-
002773-CFAWS, Seventh Judicial Circuit Court in and for Volusia
County, Florida. See Fla. R. App. P. 9.141(c)(6)(D).

PETITION GRANTED. (EVANDER, C.J., ORFINGER and
SASSO, JJ., concur.)

*        *        *

Dissolution of marriage—Attorney’s fees—Appeal of an award of
attorney’s fees and costs granted to former wife in association with
former wife’s efforts to collect money for unpaid equalizing payment
ordered as part of equitable distribution plan—Trial court erred in
granting former wife’s attorney’s fees pursuant to chapter 61—Former
wife became a judgment creditor when she received a money judg-
ment, and chapter 61 does not provide remedies for judgment creditors

JACK P. KOTLARZ, Appellant, v. WENDY W. KOTLARZ, Appellee. 1st District.
Case No. 1D18-4818. April 27, 2020. On appeal from the Circuit Court for Escambia
County. Thomas V. Dannheisser, Judge. Counsel: John M. Kvartek, Pensacola; Charles
F. Beall and Haley J. VanFleteren of Moore, Hill & Westmoreland, P.A., Pensacola;
Darryl Steve Traylor, Jr., of Borowski & Traylor, P.A., Pensacola, for Appellant. Laura
E. Keene of Beroset & Keene, Pensacola; Linda A. Hoffman of Carver, Darden,
Koretzky, Tessier, Finn Blossman & Areaux, LLC, Pensacola, for Appellee.

(ROBERTS, J.) The former husband appeals an award of attorney’s
fees and costs granted to the former wife in association with her
extraordinary efforts to collect the money owed to her by the former
husband. On appeal, the former husband argues that the trial court
erred in granting the former wife attorney’s fees and costs pursuant to
Chapter 61, Florida Statutes. We agree and reverse.

In the final judgment of dissolution of marriage, which was issued
in 2008, the trial court ordered the former husband to pay the former
wife an equalizing payment as part of the equitable distribution plan.
In 2009, the trial court awarded the former wife a money judgment. To
this day, the former husband has not paid the equalizing payment.

In 2015, in order to collect on the money judgment, the former wife
began to pursue writs of garnishment and proceedings supplementary
to obtain a writ of execution. Having had little success in collecting
any money to satisfy her money judgment and needing additional
funds in order to continue her collection efforts, the former wife
requested an award of attorney’s fees and costs. The former wife
argued that she is entitled to attorney’s fees and costs pursuant to
Chapter 61. The trial court agreed and awarded the former wife
attorney’s fees and costs pursuant to section 61.16, Florida Statutes.

Whether attorney’s fees and costs are authorized under section
61.16 for the former wife’s collection efforts is a legal question subject
to de novo review. See Mathers v. Brown, 21 So. 3d 834, 837-38 (Fla.
4th DCA 2009) (when the matter on appeal only concerns an issue of
law, the de novo standard of review applies).

When the former wife received a money judgment, she became a
judgment creditor and was subject to the same remedies available to
any other judgment creditor. See DeSantis v. DeSantis, 714 So. 2d
637, 638 (Fla. 4th DCA 1998) (equitable distribution awards may only
be enforced through the usual remedies available to a creditor against
his debtor). Chapter 61 does not provide remedies for judgment
creditors. Section 61.16(1) states, in relevant part:

(1) The court may from time to time, after considering the financial
resources of both parties, order a party to pay a reasonable amount for
attorney’s fees, suit money, and the cost to the other party of maintain-
ing or defending any proceeding under this chapter, including
enforcement and modification proceedings and appeals. . . .

(Emphasis added.)
Chapter 61 provides for a writ of garnishment under the chapter

only for the enforcement of alimony or child support. § 61.12, Fla.
Stat. The original equalizing payment owed to the former wife was not
for alimony or child support. Therefore, her pursuit of a writ of
garnishment was not a proceeding under Chapter 61. Likewise,
Chapter 61 does not provide for proceedings supplementary to obtain
a writ of execution. Therefore, her efforts toward obtaining a writ of
execution were not proceedings under Chapter 61. While we empa-
thize with the trial court’s frustration in attempting to get the former
husband to comply with its orders over the last ten years, we are
compelled to reverse because the Legislature has not authorized
attorney’s fees and costs for the former wife’s collection efforts.

REVERSED. (ROWE, J., concurs; WOLF, J., concurs with
opinion.)
))))))))))))))))))
(WOLF, J., concurring.) The Legislature may wish to look at the
ability of a former spouse to collect attorney’s fees when attempting
to enforce judgments and agreements that are intended to achieve
financial equity between the parties. This is a classic case of a former
spouse having to dissipate assets in order to attain what was properly
awarded in equitable distribution as part of a dissolution judgment.
Failing to allow attorney’s fees to enforce that judgment undermines
the very purpose of the equalizing payment ordered by the trial court.

*        *        *

MATHEW GROELINGER, as Trustee and Individually, Appellant, v. DOROTHY
JEAN ROGERS; MICHAEL V. E. SKIRPAN, as Trustee of the Dorothy Rogers
Living Trust dated 9/10/2003; MICHAEL V. E. SKIRPAN, individually; SKIRPAN
PROPERTIES, LLC; CYNTHIA WILLEY, individually; and JOHN WILLEY, III,
individually, Appellees. 1st District. Case No. 1D19-496. April 27, 2020. On appeal
from the Circuit Court for Santa Rosa County. David Rimmer, Judge. Counsel: Cynthia
A. Myers of Marie A. Mattox, P.A., Tallahassee for Appellant. Brian W. Hoffman and
Nathan R. Jurgensen of Carver, Darden, Koretzky, Tessier, Finn, Blossman & Areaux,
LLC, Pensacola, for Appellee, Dorothy Jean Rogers.

(PER CURIAM.) The Court has determined, and Appellant has
acknowledged, that the appeal must be dismissed because the order on
appeal does not constitute an appealable partial final judgment under
Florida Rule of Appellate Procedure 9.110(k). See Jensen v.
Whetstine, 985 So. 2d 1218, 1220 (Fla. 1st DCA 2008) (“An order is
not an appealable partial final order where there is a factual overlap
between the pending claims and the claims resolved by the order.”).
Accordingly, this appeal is hereby dismissed for lack of jurisdiction.

DISMISSED. (RAY, C.J., and MAKAR and KELSEY, JJ.,
concur.)

*        *        *

BRIANA GREENE, Appellant/Cross-Appellee, v. STATE FARM MUTUAL
AUTOMOBILE INSURANCE COMPANY, a foreign corporation for profit,
Appellee/Cross-Appellant. 1st District. Case No. 1D18-3111. April 27, 2020. On
appeal from the Circuit Court for Duval County. Kevin Blazs, Judge. Counsel:
Reginald Luster of Reginald Luster, PA, Jacksonville, for Appellant/Cross-Appellee.
Harris Brown of Harris Brown, P.A., Jacksonville, for Appellee/Cross-Appellant.
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ON MOTION FOR REHEARING, REHEARING EN BANC
OR IN THE ALTERNATIVE,

MOTION FOR CERTIFICATION
[Original Opinion at 45 Fla. L. Weekly D414a]

(PER CURIAM.) On motion for rehearing, rehearing en banc or in the
alternative, motion for certification we substitute the following for our
original opinion, reported 45 Fla. L. Weekly D414a (Fla. 1st DCA
Feb. 25, 2020).

AFFIRMED. See §§ 627.736, 768.76, Fla. Stat.; Goble v.
Frohman, 901 So. 2d 830, 833-35 (Fla. 2005). All issues on cross-
appeal are affirmed without further comment. (LEWIS, OSTER-
HAUS, and M.K. THOMAS, JJ., concur.)

*        *        *

SHATONKA WILLIAMS, Appellant, v. STATE OF FLORIDA, Appellee. 1st
District. Case No. 1D19-2099. April 27, 2020. On appeal from the Circuit Court for
Suwannee County. David W. Fina, Judge. Counsel: Andy Thomas, Public Defender,
and John D. Stevenson Assistant Public Defender, Tallahassee, for Appellant. Ashley
Moody, Attorney General, and Damaris E. Reynolds, Tallahassee, for Appellee.

(PER CURIAM.) REVERSED and REMANDED. See Burnette v. State, 103 So. 3d
1059 (Fla. 1st DCA 2013) (holding that failure to give standard jury instruction on
reasonable doubt is fundamental error). (WOLF, B.L. THOMAS, and ROBERTS, JJ.,
concur.)

*        *        *

Insurance—Uninsured motorist—Excess coverage—Stacked/non-
stacked coverage—Under statutory provisions and terms of policy at
issue, which provided non-stacked UM coverage, insureds who were
injured while occupying a vehicle not owned by them or insured under
the policy in question were not entitled to any uninsured or
underinsured motorist benefits where they had elected to receive
greater stacked UM benefits under other insurance policies—Trial
court properly granted final summary judgment in favor of insurer

MICHAEL T. HOFFMAN and GINNIE SUE HOFFMAN, Appellants, v. PROGRES-
SIVE EXPRESS INSURANCE COMPANY, an Ohio corporation, Appellee. 1st
District. Case No. 1D19-1218. April 27, 2020. On appeal from the Circuit Court for
Wakulla County. Kevin J. Carroll, Judge. Counsel: John S. Mills, Courtney Brewer,
and Jonathan Martin of Bishop & Mills, PLLC, Tallahassee; Robert M. Scott and J.
Clint Wallace of Scott & Wallace LLP, Tallahassee, for Appellants. Stuart J. Freeman
of Freeman, Goldis & Cash, P.A., St. Petersburg, for Appellee.

(PER CURIAM.) In this appeal from a final summary judgment,
Appellants claim that the trial court erred in determining that they
were not entitled to non-stacked uninsured motorist (UM) benefits
under their policy with Appellee where they accepted stacked UM
benefits under their policy with another insurer. We affirm because
the trial court properly interpreted the unambiguous language of both
the UM policy and section 627.727(9)(c), Florida Statutes (2017).

I.
On November 8, 2017, Appellants, Michael and Ginnie Hoffman,

were injured while Mr. Hoffman was driving a 1992 Volvo truck that
was struck by another vehicle driven by an uninsured motorist. The
Volvo was insured by a commercial auto policy that was issued by
Appellee to Charles Hoffman and Hoffman Enterprises and provided
non-stacked UM coverage with a policy limit of $300,000. Appellants
reached a settlement under this policy in the amount of $300,000.

At the time of the accident, Appellants had three insurance policies
of their own that also provided UM coverage. First, Appellants had a
family auto insurance policy with GEICO General Insurance
Company for two vehicles, a 2000 Ford 250 and a 1989 Jeep Wran-
gler, that provided stacked UM coverage with a policy limit of
$300,000 per person and $300,000 per occurrence. After they filed
suit against GEICO, Appellants reached a settlement under the
GEICO policy in the amount of $600,000.

Second, Mrs. Hoffman had an auto insurance policy with Allstate
Insurance Company for two vehicles, a 2013 Toyota RAV4 and a

1999 Chevrolet S10, that also provided stacked UM coverage with a
policy limit of $50,000 per person and $100,000 per accident.
Appellants reached a settlement under the Allstate policy in the
amount of $100,000.

Third, Mr. Hoffman had a commercial auto insurance policy with
Appellee for a 1984 International SS2 that provided non-stacked UM
coverage up to $300,000. Appellee refused to pay any UM benefits
pursuant to this policy because Mr. Hoffman had elected non-stacked
coverage.

Appellee then filed a complaint seeking a declaratory judgment
that Appellee was not obligated under the commercial auto policy
issued to Mr. Hoffman to provide UM coverage to Appellants.
Appellee claimed that under the non-stacking policy, Appellants
could not recover the policy limit for UM coverage from Appellee
where Appellants elected to recover UM benefits from GEICO.

Appellants filed a motion for summary judgment. In doing so, they
asserted that no case supported Appellee’s position that a named
insured was prevented from recovering non-stacking UM coverage,
for which he had paid a premium, when the named insured was
injured by an uninsured motorist while occupying a non-owned
vehicle. Alternatively, they argued that the insurance contract was
ambiguous and ought to be construed in their favor.

Appellee responded by filing a cross-motion for summary
judgment. In doing so, Appellee cited the language of the UM policy,
the election of non-stacked UM coverage form, and section
627.727(9)(c), Florida Statutes, for the proposition that in selecting
non-stacking coverage, the insured is given the option of pursuing
only one UM policy in which the insured is a named insured or insured
family member. Accordingly, Appellee argued that Appellants were
prohibited from recovering UM benefits under the commercial auto
policy issued to Mr. Hoffman because Appellants (1) were not
occupying a motor vehicle owned by them or a family member who
resided with them and (2) elected to recover from GEICO, whose
policy provided the highest limits of UM coverage for any one vehicle
as to which Appellants were a named insured or an insured family
member. Appellee further argued that such a conclusion was man-
dated by this court’s decision in Padgett v. Horace-Mann Insurance
Co., 704 So. 2d 627 (Fla. 1st DCA 1997), which recognized that
section 627.727(9)(c) limited the stacking of UM policies regardless
of whether they were issued by a single insurer or multiple insurers.

Following a hearing, the trial court entered an order granting
Appellee’s motion for summary judgment based on the plain language
of section 627.727(9)(c) and the language of the policy itself. The
court noted:

[Appellants] sustained bodily injury while occupying an auto, other
than the insured auto under the subject policy. They could elect to
receive excess uninsured or underinsured motorist benefits under only
one policy of insurance under which the insured was uninsured [sic].
Having elected to receive uninsured or underinsured motorist benefits
under a policy of insurance of [sic] other than the subject policy, the
Progressive policy provides that it would not pay any uninsured or
underinsured motorist benefits due to bodily injury to the insured.

Citing this court’s holding in Padgett, the court also recognized that
section 627.727(9)(c) was “intended to be a limitation on stacking of
uninsured motorist benefits, regardless of whether the available UM
benefits are contained in policies issued to the name[d] insureds by a
single insurer or by multiple insurers.” After denying Appellants’
motion for reconsideration, the trial court entered final summary
judgment for Appellee. This appeal followed.

II.
“Summary judgment is proper if there is no genuine issue of

material fact and if the moving party is entitled to a judgment as a
matter of law.” Volusia Cty. v. Aberdeen at Ormond Beach, L.P., 760
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So. 2d 126, 130 (Fla. 2000). “[W]here the determination of the issues
of a lawsuit depends upon the construction of a written instrument and
the legal effect to be drawn therefrom, the question at issue is essen-
tially one of law only and determinable by entry of summary judg-
ment.” Id. at 131 (quoting Angell v. Don Jones Ins. Agency Inc., 620
So. 2d 1012, 1014 (Fla. 2d DCA 1993)). “Generally, interpretation of
an insurance contract is a question of law, to be decided by the court.”
Lee v. Montgomery, 624 So. 2d 850, 851 (Fla. 1st DCA 1993). “If the
language used in an insurance policy is plain and unambiguous, a
court must interpret the policy in accordance with the plain meaning
of the language used so as to give effect to the policy as it was
written.” State Farm Mut. Auto. Ins. Co. v. Menendez, 70 So. 3d 566,
569-70 (Fla. 2011). The trial court’s ruling on a motion for summary
judgment based upon the interpretation of an insurance contract is
reviewed de novo. Chandler v. Geico Indem. Co., 78 So. 3d 1293,
1296 (Fla. 2011).

In this case, Appellants claim that the trial court erred in entering
summary judgment for Appellee upon determining that Appellants
were not entitled to non-stacked UM benefits under their policy with
Appellee where they accepted stacked UM benefits under their policy
with another insurer. At the outset, it is important to note the distinc-
tion between “stacked” and “non-stacked” UM coverage. “Stacked”
UM coverage is expansive and generally provides protection
“whenever or wherever” the insured is injured by an uninsured
motorist, which gives rise to the practice of aggregating or stacking
UM coverage limits when an insured has purchased multiple policies.
Manfredi v. State Farm Mut. Auto. Ins. Co., 550 F. App’x 718, 720
(11th Cir. 2013) (citing Coleman v. Fla. Ins. Guar. Ass’n, 517 So. 2d
686, 689 (Fla. 1988)). By contrast, “non-stacked” UM coverage
applies in a narrower set of circumstances and does not generally stack
or aggregate because it does not apply “whenever or wherever” the
insured is injured by an uninsured motorist. Id. at 721 (citing Swan v.
State Farm Mut. Auto. Ins. Co., 60 So. 3d 514, 518 (Fla. 3d DCA
2011)). Although the legislature has never defined UM coverage,
section 627.727(9), Florida Statutes, provides a list of coverage
limitations that a non-stacked UM policy may contain with the
insured’s informed consent in exchange for the payment of a reduced
premium. Am. S. Home Ins. Co. v. Lentini, 286 So. 3d 157, 160-62
(Fla. 2019) (Muñiz, J., concurring in part and concurring in the
judgment). In short, as Appellants properly concede on appeal, non-
stacked UM coverage provides less protection than stacked UM
coverage.

Turning to the facts of this case, it is undisputed that Appellants
were injured in a vehicle not owned by them or insured by the policy
in question, which provided non-stacked UM coverage. Thus, their
entitlement to UM benefits was governed by the following policy
provision:

If an insured sustains bodily injury while occupying an auto, other
than an insured auto, the insured may elect to receive excess uninsured
or underinsured motorist benefits under only on[e] policy of insurance
under which the insured is insured. If the insured elects to receive
excess uninsured or underinsured motorist benefits under a policy of
insurance other than this policy, we will not pay any uninsured or
underinsured motorist benefits due to bodily injury to the insured.

Contrary to Appellants’ assertion, there is nothing ambiguous about
the language of this provision, which is essentially a restatement of
section 627.727(9)(c) that provides:

If the injured person is occupying a motor vehicle which is not owned
by her or him or by a family member residing with her or him, the
injured person is entitled to the highest limits of uninsured motorist
coverage afforded for any one vehicle as to which she or he is a named
insured or insured family member. Such coverage shall be excess over
the coverage on the vehicle the injured person is occupying.

See Akel v. Dorcelus, 793 So. 2d 1049, 1052-53 (Fla. 4th DCA 2001).
This court has held that section 627.727(9)(c) applies regardless of
whether the available UM benefits are provided in policies issued to
the named insured by a single insurer or by multiple insurers. Padgett,
704 So. 2d at 629.

Under the above policy and statutory provisions, Appellants could
elect either non-stacked UM benefits under their policy with Appellee,
which limited benefits to $300,000, or stacked UM benefits under
their policies with GEICO and Allstate, which provided total benefits
of $700,000. By logically choosing to receive greater stacked benefits
under their GEICO and Allstate policies, Appellants elected not to
receive lesser non-stacked benefits under their policy with Appellee.
Appellants cannot seek to stack non-stacked UM benefits from
Appellee on top of stacked UM benefits from GEICO and Allstate. As
noted by the trial court, this would be contrary to the plain language of
both Appellee’s policy and section 627.727(9)(c). Accordingly, we
affirm the trial court’s entry of final summary judgment for Appellee.

AFFIRMED. (B.L. THOMAS, WINOKUR, and JAY, JJ., concur.)

*        *        *

Attorney’s fees—Where entitlement to fees for trial and appellate work
was established by appellate court, mandate was issued, and case was
remanded “for a hearing to determine the amount of reasonable fees
to be awarded,” trial court erred by awarding attorney’s fees for work
done post-mandate

STATE FARM MUTUAL AUTOMOBILE INSURANCE COMPANY, Appellant,
v. DIANYA MARKOVITS, Appellee. 1st District. Case No. 1D18-3930. April 27,
2020. On appeal from the Circuit Court for Alachua County. Monica J. Brasington,
Judge. Counsel: Marsa S. Beck of Taylor, Day, Grimm & Boyd, Jacksonville; Susan
M. Seigle of Alvarez, Winthrop, Thompson & Storey, P.A., Gainesville, for Appellant.
Julie Aleve Fine and Cherie H. Fine, of Fine, Farkash & Parlapiano, P.A., Gainesville,
for Appellee.

(PER CURIAM.) This appeal follows a post-remand order determin-
ing attorney’s fees pursuant to section 768.79, Florida Statutes. This
Court now considers whether the trial court erred in granting fees
incurred after entitlement to fees was established.

While ordinarily orders determining attorney’s fees are reviewed
for abuse of discretion, an award of attorney’s fees involving an
interpretation of a statute is reviewed de novo. Palm Beach Polo
Holdings, Inc. v. Stewart Title Guar. Co., 132 So. 3d 858, 862 (Fla. 4th
DCA 2014). Because the attorney’s fees in this case are claimed under
Florida’s offer of judgment statute, section 768.79, Florida Statutes,
we review de novo. Cassedy v. Wood, 263 So. 3d 300, 302 (Fla. 1st
DCA 2019).

In this case, State Farm rejected Markovits’ settlement proposal
and then Markovits received a judgment after trial that was at least
25% larger that the settlement offer. Markovits moved for attorney’s
fees pursuant to section 768.79 and a hearing was held where both
parties presented testimony and experts regarding fees and costs. The
trial court denied attorney’s fees, finding that the proposal was served
prematurely. This Court reversed the trial court, found that Markovits
was entitled to attorney’s fees, and remanded the matter back to the
trial court “for a hearing to determine the amount of reasonable fees
to be awarded.” Markovits v. State Farm Mut. Auto. Ins. Co., 235 So.
3d 1018, 1020 (Fla. 1st DCA 2018). This Court also granted
Markovits’ motion for appellate attorney’s fees and the cause was
remanded to the trial court to assess the amount.

During the post-remand hearing, Markovits’ counsel maintained
that entitlement was still an issue and presented testimony regarding
the work done from the initial appeal through the post-remand
hearing. The order then awarded $246,859.50 in trial attorney’s fees
and $75,937.50 in appellate attorney’s fees for a total lodestar fee of
$322,797.00, and a total of $13,940 in costs, which included $5,560
in taxable costs, and $8,380 for experts.
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“Although fees incurred in litigating entitlement to attorney’s fees
under section 768.79 are authorized, fees incurred in litigating the
amount of fees are not recoverable.” Palm Beach Polo Holdings, 132
So. 3d at 862; Oruga Corp., Inc. v. AT &T Wireless of Florida, Inc.,
712 So. 2d 1141, 1145 (Fla. 3d DCA 1998).

Accordingly, the trial court erred by awarding attorney’s fees for
work done post-mandate. On appeal, this Court clearly found that
Markovits was entitled to attorney’s fees for trial and appellate work.
The only issue being litigated on remand was the reasonable amount
of fees, not entitlement. Since entitlement was no longer at issue, work
after the mandate was either spent on litigating the amount of fees or
spent unnecessarily litigating entitlement to fees. While Markovits
argues that entitlement was still an issue because State Farm sought
review of this Court’s decision to the Florida Supreme Court, that fact
is irrelevant. This Court denied State Farm’s motion to stay mandate
pending the resolution of whether the Florida Supreme Court was
going to accept the case. Therefore, the mandate issued and the trial
court was bound to follow it. See Basic Energy Corp. v. Hamilton Cty.,
667 So. 2d 249, 250 (Fla. 1st DCA 1995) (quoting Torres v. Jones,
652 So. 2d 893 (Fla. 3d DCA 1995)) (internal quotation marks
omitted) (finding that “[a] trial court’s role upon the issuance of a
mandate from an appellate court becomes purely ministerial and its
function is limited to obeying the appellate court’s order or decree. . . .
A trial court does not have discretionary power to alter or modify the
mandate of an appellate court in any way, shape or form, and may not
change the law of the case as determined by the highest court hearing
the case”).

In conclusion, Markovits is only entitled to recover attorney’s fees
up to this Court’s mandate in case no. 1D17-1623. Therefore, we
reverse and remand with instructions to recalculate the award of
attorney’s fees by omitting any rates and hours associated with post-
mandate work.

REVERSED and REMANDED with instructions. (B.L.
THOMAS, WINOKUR, and JAY, JJ., concur.)

*        *        *

Administrative law—Department of Business and Professional Regu-
lation—Liquor licenses—Off-premises storage permits—Rule chal-
lenge—Agency rule requiring that off-premises storage of alcohol be
in the same county as the parent place of business of the licensee
constituted an invalid exercise of delegated legislative authority—
General grant of authority to adopt rules to implement Beverage Law
was insufficient, by itself, to provide authority for off-premises storage
rule—Rule improperly enlarges, modifies, or contravenes section
562.03, the only relevant law cited by the agency—While section 562.03
authorizes agency to approve an OPS permit application, it does not
authorize agency to make its approval contingent upon county-based
limitations

MB DORAL, LLC, d/b/a Martinibar, Appellant, v. STATE OF FLORIDA, DEPART-
MENT OF BUSINESS AND PROFESSIONAL REGULATION, DIVISION OF
ALCOHOLIC BEVERAGES AND TOBACCO, Appellee. 1st District. Case No.
1D19-820. April 27, 2020. On appeal from the Division of Administrative Hearings.
Robert J. Telfer, Judge. Counsel: Louis J. Terminello and Michael Martinez of
Greenspoon Marder, LLP, Tallahassee, for Appellant. Ross Marshman, Beth A. Miller,
and Joseph Y. Whealdon, Department of Business and Professional Regulation,
Tallahassee, for Appellee.

(ROBERTS, J.) MB Doral, a limited liability company doing business
as “Martinibar,” appeals a final order from the Division of Adminis-
trative Hearings (DOAH) denying its rule challenge. We agree with
MB Doral that Florida Rule of Administrative Procedure 61A-4.020
is an invalid exercise of delegated legislative authority and violates
section 120.52(8), Florida Statutes (2019), and reverse the order on
appeal.

Facts
MB Doral operates an alcoholic beverage establishment,

Martinibar, in Miami-Dade County. It holds a liquor license (referred
to as a “quota” license) issued by the Department of Business and
Professional Regulation, Division of Alcoholic Beverages and
Tobacco (the Division). See § 561.20, Fla. Stat. (2019). Quota licenses
are issued in relation to the population of a county, so the license is tied
to the county in which the licensee conducts its business—in this case
Miami-Dade County. In addition to operating Martinibar, MB Doral
also caters alcoholic beverages at large open-air events throughout
Florida. It does so through an exemption to the quota license. See §
561.20(2)(a)5., Fla. Stat. (2019).

Vendor licensees of the Division are permitted to store their
inventory in limited locations. See § 562.03, Fla. Stat. (2019).
Inventory may be stored in the building or room shown in the diagram
accompanying a license application or “in another building or room
approved by the [D]ivision.” § 562.03, Fla. Stat. (2019). To provide
guidance as to when “off-premises storage” (OPS) permits would be
approved, the Division promulgated Florida Administrative Rule
61A-4.020. OPS permits are unlimited in number for licensees and
require no fee. See Fla. Admin. Code R. 61A-4.020.

MB Doral applied for, and was granted, an OPS permit for storage
facilities in Miami-Dade County. However, when MB Doral sought
OPS permits outside of Miami-Dade County to store alcoholic
beverages for use in its catering business, the Division denied the
permit based on the language of rule 61A-4.020, which provided in
relevant part1:

61A-4.020 Storage Permits.
(1) Manufacturers, rectifiers, distributors, vendors and cooperatives
or pool buying vendors who require additional storage outside of their
licensed premises must obtain a permit therefor. Such permits can be
obtained from the Division without fee, provided that the storage
room is located in the same county as the parent place of business of
the licensee or agent of such cooperatives or pool buying vendors to
whom the permit was issued and provided that no such permits shall
be issued to a structure which is or is a part of the residence or garage
of a licensee or any employee of any licensee. Such permits authorize
the storage of alcoholic beverages only in sealed containers. Applica-
tions for such permits shall be made on forms prescribed by the
Division for that purpose and shall be submitted to the district
supervisor of the district in which the licensed place of business for
which the permit is sought is located.

(Emphasis added.)
MB Doral filed a petition pursuant to section 120.56(3), Florida

Statutes (2018), arguing rule 61A-4.020 was an invalid exercise of
delegated legislative authority. MB Doral specifically took issue with
the rule’s requirement that OPS storage be in the same county as the
parent place of business of the licensee. In a final order, the Adminis-
trative Law Judge (ALJ) concluded the rule was a valid exercise of
delegated legislative authority because section 562.03’s pronounce-
ment that a vendor may store alcoholic beverages “in another building
or room approved by the [D]ivision” gave the Division the ability to
restrict the location where alcoholic beverages are stored, as well as
the ability to approve additional locations for off-premises storage.
The ALJ concluded the rule’s county-based limitation was consistent
with and provided clarity to section 562.03. MB Doral seeks review
of the ALJ’s final order.

Standard of Review
Judicial review of administrative orders is authorized by section

120.68(1), Florida Statutes (2019). The ALJ’s findings of fact are
reviewed for competent, substantial evidence, and its conclusions of
law and determinations of statutory interpretation are reviewed de
novo. State, Dep’t of Elder Affairs v. Fla. Senior Living Ass’n, Inc., 45
Fla. L. Weekly D207 (Fla. 1st DCA January 29, 2020) (citing J.S. v.
C.M., 135 So. 3d 312, 315 (Fla. 1st DCA 2012)). Whether an agency
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exceeded its rulemaking authority or enlarged the specific provisions
of law implemented is reviewed de novo. S. Baptist Hosp. of Fla. v.
Agency for Health Care Admin., 270 So. 3d 488, 500 (Fla. 1st DCA
2019). With the passage of article V, section 21 of the Florida
Constitution, the previously afforded deference to the agency’s
interpretation of the statutes it implements has been abolished; our
review is de novo. Id. at 502.

Analysis
A substantially affected party may challenge an existing rule at any

time on the basis that the rule is an invalid exercise of delegated
legislative authority. § 120.56(3), Fla. Stat. (2019). An existing rule is
an invalid exercise of delegated legislative authority if the “agency has
exceeded its grant of rulemaking authority”; if the rule “enlarges,
modifies, or contravenes the specific provisions of law implemented”;
if the rule is “vague, fails to establish adequate standards for agency
decisions, or vests unbridled discretion in the agency”; or if the rule is
“arbitrary or capricious.” § 120.52(8)(b)-(e), Fla. Stat. (2019). MB
Doral presented argument as to why rule 61A-4.020 is an invalid
exercise of delegated legislative authority under sections
120.52(8)(b)-(e). Because we agree that the rule is invalid under
sections 120.52(8)(b) and (c), we need not address the remaining
arguments on appeal.

A rule is invalid under section 120.52(8)(b) if the agency exceeds
its grant of rulemaking authority. Rulemaking authority is the
“statutory language that explicitly authorizes or requires an agency to
adopt, develop, establish, or otherwise create any statement coming
within the definition of the term ‘rule.’ ” § 120.52(17), Fla. Stat.
(2019). As this Court said in United Faculty of Florida v. Florida
State Board of Education,

The scope of an agency’s rulemaking authority is constrained by
section 120.536(1) and the so-called “flush-left paragraph” in section
120.52(8), which provide that an agency may only adopt rules to
“implement or interpret the specific powers and duties granted by the
[agency’s] enabling statute”; that an agency may not adopt rules to
“implement statutory provisions setting forth general legislative intent
or policy” or simply because the rule “is reasonably related to the
purpose of the enabling legislation and is not arbitrary and capricious
or is within the agency’s class of powers and duties”; and that
“[s]tatutory language granting rulemaking authority or generally
describing the powers and functions of an agency shall be construed
to extend no further than implementing or interpreting the specific
powers and duties conferred by the enabling statute.”

Section 120.536(1) and the flush-left paragraph in section
120.52(8) require a close examination of the statutes cited by the
agency as authority for the rule at issue to determine whether those
statutes explicitly grant the agency authority to adopt the rule. As this
court famously stated in [Southwest Florida Water Management
District v. Save the Manatee Club, Inc.], the question is “whether the
statute contains a specific grant of legislative authority for the rule, not
whether the grant of authority is specific enough. Either the enabling
statute authorizes the rule at issue or it does not.” [773 So. 2d 594, 599
(Fla. 1st DCA 2000)] (emphasis in original).

157 So. 3d 514, 516-17 (Fla. 1st DCA 2015).
Rule 61A-4.020 cites section 561.11, Florida Statutes (2018), as its

rulemaking authority.2 Section 561.11(1) authorizes the Division to
adopt rules to implement the “Beverage Law,” which is contained in
chapters 561 through 568, Florida Statutes. See § 561.01(6), Fla. Stat.
(2019) (defining the Beverage Law). This general grant of rulemaking 

authority is insufficient by itself to provide authority for the OPS rule.
See United Faculty, 157 So. 3d at 518 n.4. (citing sections 120.52(8)
and 120.536(1), Florida Statutes). At oral argument, the Division
claimed the rule was authorized by the Beverage Law as a whole and
that it would have been unwieldy and confusing for the Division to
cite all the relevant Beverage Law provisions. We reject the Division’s
laissez-faire reliance on the Beverage Law as a whole. Agency
rulemaking must be based on a specific grant of authority delegated
by the Legislature. See State, Bd. of Trustees v. Day Cruise Ass’n, Inc.,
794 So. 2d 696, 700 (Fla. 1st DCA 2001). The Division failed to cite
any statutory provision that gives it the specific authority to restrict
off-premises storage to the same county as the parent place of business
of the licensee. See La Galere Markets, Inc. v. State, 289 So. 3d 553,
557 (Fla. 1st DCA 2020) (recognizing the Beverage Law spans
seventy-five pages of the Florida Statutes and finding the Division’s
citation of a few of the statutes therein failed to support its position).

MB Doral contends the rule is an invalid exercise of delegated
legislative authority and violates section 120.52(8)(c) because the rule
enlarges, modifies, or contravenes the specific provisions of law
implemented. Rule 61A-4.020 cites sections 561.07, 565.03(2), and
562.03, Florida Statutes, for the laws implemented. Section 561.07
was repealed in 1995. Section 565.03(2) was moved by the Legisla-
ture to section 565.03(3) in 2013. Section 565.03(3) is specific to
distributors who fall under a different licensing process than vendors.
Section 565.03(3) contains some county-specific limitations, but
provides no authority for the Division to limit the issuance of an OPS
to a location in the same county as the parent place of business of the
licensee.

The Division principally relies upon the storage provision in
section 562.03 as providing the authority for rule 61A-4.020. The
Division argued the statute requires its approval; therefore, rule 61A-
4.020 properly provided clarity for the terms of approval. The ALJ
agreed, concluding the OPS rule was a permitted effort to implement
the storage provision with more detail. We disagree.

Nowhere in the language of section 562.03 did the Legislature
authorize the Division to place a county or ownership prerequisite
upon the issuance of an OPS permit. Rule 61A-4.020 improperly
enlarges, modifies, or contravenes section 562.03, the only relevant
law to be implemented cited by the Division. See G.B. v. Agency for
Persons with Disabilities, 143 So. 3d 454, 457 (Fla. 1st DCA 2014)
(reversing an ALJ order finding a rule valid where the rule expanded
and contravened the law implemented); St. Petersburg Kennel Club
v. Dep’t of Bus. & Prof’l Regulation, Div. of Pari-Mutuel Wagering,
719 So. 2d 1210 (Fla. 2d DCA 1998) (holding a rule defining “poker”
exceeded the Division’s rulemaking authority where the statutes
implemented did not confer the authority to make rules defining
poker). Here, section 562.03 authorizes the Division to approve an
OPS permit application, but does not authorize the Division to make
its approval contingent upon county-based limitations. As such, the
rule is an invalid exercise of delegated legislative authority under
section 120.52(8)(c).

REVERSED. (ROWE and BILBREY, JJ., concur.)
))))))))))))))))))

1The rule has since been amended to address other deficiencies identified by MB
Doral in litigation that are not at issue in the instant appeal.

2The 2018 version of the rule cited section 516.11, Florida Statutes. The parties
agreed this citation was a typographical error that has since been corrected by the 2019
amendment to the rule.

*        *        *
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