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THE SUPREME COURT OF FLORIDA
   Summary of selected opinions reported in the Supreme Court Opinions section of this issue.

! CRIMINAL LAW—DEATH PENALTY—POST CONVICTION RELIEF—INTELLECTUAL DISABILITY. The post
conviction court properly denied the defendant’s claim that he is intellectually disabled. The evidence supports the court’s
finding that the defendant’s IQ scores, when taking the standard of error measurement into account, did not demonstrate
significant subaverage intellectual functioning, that the defendant failed to demonstrate adaptive deficits, and that the
defendant failed to demonstrate a manifestation of adaptive deficits before age eighteen. There is no requirement of a jury
determination of intellectual disability. FRANQUI v. STATE. Opinion Filed May 7, 2020. Full Opinion at Supreme Court Opinions
Section, page 132a.

http://www.FloridaLawWeekly.com


ii REVIEW GRANTED May 8, 2020

REVIEW GRANTED
  Cases in which the Supreme Court of Florida has granted review. Subject matter is taken from
   Florida Law Weekly headnotes and may not directly reflect issues for review.

GABRIEL v. STATE, __ So.3d __, 44 Fla. L. Weekly D2913a (Fla. 5DCA 2019). Supreme Court Case No. SC19-2155 (State v.
Gabriel). Order dated April 16, 2020. Oral argument to be set by separate order. Criminal law—Sentencing—Criminal Punishment
Code—Scoresheet—Lowest permissible sentence—Excess of statutory maximum—Defendant sentenced to lowest permissible sentence
for two of defendant's three convictions, which exceeded the statutory maximum for both offenses individually—When applying the
provision of section 921.0024(2) which requires the trial court to impose the lowest permissible sentence if it exceeds the statutory
maximum sentence, the lowest permissible sentence must exceed the collective statutory maximum, not each individual statutory
maximum, before such exception is triggered—Conflict certified—Question certified: Is the lowest permissible sentence as defined
by and applied in section 921.0024(2), Florida Statutes, an individual minimum sentence and not a collective minimum sentence where
there are multiple convictions subject to sentencing on a single scoresheet?
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Criminal law—Pro se filings—Prohibition

JAY BARRINGER, Petitioner, v. MICHAEL HALKITIS, Respondent. Supreme Court
of Florida. Case No. SC19-1071. May 7, 2020. Original Proceeding—Quo Warranto.
Counsel: Jay Barringer, pro se, Madison, for Petitioner. No appearance for Respondent.

(PER CURIAM.) This case is before the Court on the petition of Jay
Barringer for a writ of quo warranto. We have jurisdiction. See art. V,
§ 3(b)(8), Fla. Const. On November 21, 2019, we denied the instant
petition, expressly retained jurisdiction, and ordered Barringer to
show cause why he should not be barred from filing further pro se
pleadings in this Court related to circuit court case number
512000CF001041CFAXWS. Barringer v. Halkitis, No. SC19-1071,
2019 WL 6248176 (Fla. Nov. 21, 2019); see Fla. R. App. P. 9.410(a)
(Sanctions; Court’s Motion). We now find that Barringer has failed to
show cause why he should not be barred, and we sanction him as set
forth below.

Barringer was convicted of one count of attempted sexual battery
of a victim less than twelve years old in Sixth Judicial Circuit (Pasco
County) case number 512000CF001041CFAXWS; he was sentenced
to twenty-five-years’ imprisonment. 

Barringer began filing petitions with the Court in 2011. Since that
time, he has filed twelve petitions or notices,1 and the majority of these
filings have been related to his conviction and sentence in the above-
noted circuit court case. We have never granted the relief sought in
any of Barringer’s filings, which have all been denied, dismissed, or
transferred by the Court. The quo warranto petition in this case was no
exception. Barringer challenged his conviction on the ground that the
information was defective, a claim that he previously raised in this
Court by way of a habeas petition in Case No. SC18-702; we dis-
missed that petition as unauthorized pursuant to Baker v. State, 878
So. 2d 1236 (Fla. 2004). See Barringer v. Jones, No. SC18-702, 2018
WL 3239260 (Fla. July 3, 2018). On November 21, 2019, we denied
the instant quo warranto petition and directed Barringer to show cause
why he should not be barred from filing any further pro se requests for
relief and why, pursuant to section 944.279(1), Florida Statutes
(2019), a certified copy of the Court’s findings should not be for-
warded to the appropriate institution for disciplinary procedures
pursuant to the rules of the Florida Department of Corrections.
Barringer filed a response to the Court’s order in which he argues that
sanctions would be improper because this Court has never addressed
the merits of his claim. He further asserts that an incarcerated pro se
litigant should not be prohibited from “further attacking his convic-
tion, sentence, judgment, and conditions of confinement.”

Upon consideration of Barringer’s response, we find that his
arguments are without merit and that he has failed to show cause why
sanctions should not be imposed. Therefore, based on Barringer’s
extensive history of filing pro se petitions and requests for relief that
were meritless or otherwise inappropriate for this Court’s review, we
now find that he has abused the Court’s limited judicial resources. See
Pettway v. McNeil, 987 So. 2d 20, 22 (Fla. 2008) (explaining that this
Court has previously “exercised the inherent judicial authority to
sanction an abusive litigant” and that “[o]ne justification for such a
sanction lies in the protection of the rights of others to have the Court
conduct timely reviews of their legitimate filings”). If no action is
taken, Barringer will continue to burden the Court’s resources. We
further conclude that Barringer’s quo warranto petition filed in this
case is a frivolous proceeding brought before the Court by a state
prisoner. See § 944.279(1), Fla. Stat.

Accordingly, we direct the Clerk of this Court to reject any future
pleadings or other requests for relief submitted by Jay Barringer that
are related to case number 12000CF001041CFAXWS, unless such
filings are signed by a member of The Florida Bar in good standing.

Furthermore, because we have found Barringer’s petition to be
frivolous, we direct the Clerk of this Court, pursuant to section
944.279(1), Florida Statutes, to forward a copy of this opinion to the
Florida Department of Corrections’ institution or facility in which
Barringer is incarcerated.

No motion for rehearing or clarification will be entertained by this
Court.

It is so ordered. (CANADY, C.J., and POLSTON, LABARGA,
LAWSON, and MUÑIZ, JJ., concur.)
))))))))))))))))))

1See Barringer v. Halkitis, No. SC19-1071, 2019 WL 6248176 (Fla. Nov. 21,
2019); Barringer v. State, No. SC19-1234, 2019 WL 6242724 (Fla. Nov. 21, 2019).

*        *        *

Criminal law—Pro se filings—Prohibition

VICTOR HICKS, Petitioner, v. STATE OF FLORIDA, Respondent. Supreme Court
of Florida. Case No. SC19-1978. May 7, 2020. Original Proceeding—Habeas Corpus.
Counsel: Victor Hicks, pro se, Orlando, for Petitioner. No appearance for Respondent.

(PER CURIAM.) This case is before the Court on the petition of
Victor Hicks for a writ of mandamus. We have jurisdiction. See art. V,
§ 3(b)(9), Fla. Const. On February 18, 2020, we dismissed the instant
petition and expressly retained jurisdiction to pursue possible
sanctions against Hicks. Hicks v. State, No. SC19-1978, 2020 WL
819275 (Fla. Feb. 18, 2020); see Fla. R. App. P. 9.410(a) (Sanctions;
Court’s Motion). We now find that Hicks has failed to show cause
why he should not be barred, and we sanction him as set forth below.

Hicks was convicted in the Ninth Judicial Circuit (Orange County)
of one count of lewd and lascivious conduct by a person over eighteen
years of age on a victim under sixteen years of age in case number
482013CF016529000AOX. He was sentenced to six years, five
months, and eleven days’ imprisonment on February 12, 2016. Hicks
was released from custody in 2019.

Hicks began filing petitions with the Court in 2016. Since that time,
he has filed thirteen pro se requests for relief in this Court related to
case number 482013CF016529000AOX.1 We have never granted the
relief sought in any of Hicks’ filings, which have all been denied,
dismissed, or transferred to another court for consideration; his
petition in this case is no exception. Hicks filed the instant mandamus
petition on November 25, 2019. In it, he alleged that the Ninth Judicial
Circuit Court failed to follow Florida Rule of Criminal Procedure
3.850 by not filing a copy of an order denying Hicks’ second
postconviction motion with the Clerk of Court. As relief, Hicks sought
a writ of mandamus compelling the circuit court to comply with the
requirements of the rule. The Court dismissed the petition pursuant to
Pettway v. State, 776 So. 2d 930, 931 (Fla. 2000) (determining that the
Court “will generally not consider the repetitive petitions of persons
who have abused the judicial processes of the lower courts such that
they have been barred from filing certain actions there.”), and directed
Hicks to show cause why he should not be barred from filing any
further pro se requests for relief in this  Court related to circuit court
case number 482013CF016529000AOX. Hicks failed to file a
response to the order to show cause.

Therefore, based on Hicks’ history of filing pro se petitions and
requests for relief that are meritless or otherwise inappropriate for this
Court’s review, we now find that he has abused this Court’s limited
judicial resources. See Pettway v. McNeil, 987 So. 2d 20, 22 (Fla.
2008) (explaining that this Court has previously “exercised the
inherent judicial authority to sanction an abusive litigant” and that
“[o]ne justification for such a sanction lies in the protection of the
rights of others to have the Court conduct timely reviews of their
legitimate filings”). Hicks did not respond to the order to show cause,
thus failing to offer any justification for his repeated misuse of this
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Court’s resources. We are therefore convinced that if not restrained,
Hicks will continue to abuse the judicial process and burden this Court
(and thereby harm other litigants) with frivolous and meritless filings
pertaining to circuit court case number 482013CF016529000AOX.

Accordingly, we direct the Clerk of this Court to reject any future
pleadings or other requests for relief submitted by Victor Hicks that
pertain to circuit court case number 482013CF016529000AOX,
unless such filings are signed by a member in good standing of The
Florida Bar. Henceforth, Hicks may only petition the Court about his
convictions or sentences in case number 482013CF016529000AOX
through the assistance of counsel whenever such counsel determines
that the proceeding may have merit and can be filed in good faith.

No motion for rehearing or clarification will be entertained by this
Court.

It is so ordered. (CANADY, C.J., and POLSTON, LABARGA,
LAWSON, and MUÑIZ, JJ., concur.)
))))))))))))))))))

1See Hicks v. State, No. SC19-1978, 2020 WL 819275 (Fla. Feb. 18, 2020).

*        *        *

Attorneys—Discipline—Failure to respond to official inquiry—Sub-
mission of false evidence,  statements, or other deceptive practices
during disciplinary process—Knowingly engaging in conduct that is a
violation of a duty owed as a professional and causes injury to client,
the public, or legal system—Prior suspension for the same or similar
conduct—Referee’s recommendation of a public reprimand followed
by probation is not supported—Three-year suspension imposed

THE FLORIDA BAR, Complainant, v. RITA HORWITZ ALTMAN, Respondent.
Supreme Court of Florida. Case No. SC18-724. May 7, 2020. Original Proceeding—
The Florida Bar. Counsel: Joshua E. Doyle, Executive Director, Tallahassee, Linda
Ivelisse Gonzalez, Bar Counsel, and Patricia Ann Toro Savitz, Staff Counsel, The
Florida Bar, Sunrise, for Complainant. David B. Rothman and Jeanne T. Melendez of
Rothman & Associates, P.A., Miami, for Respondent.

(PER CURIAM.) We have for review a referee’s report recommend-
ing that Respondent, Rita Horwitz Altman, be found guilty of
professional misconduct and publicly reprimanded and placed on
probation for five years with special conditions. We have jurisdiction.
See art. V, § 15, Fla. Const. As discussed below, after having consid-
ered the referee’s report, the record in this case, and the parties’ briefs,
we approve the referee’s findings of fact, recommendations as to guilt,
and findings of aggravation and mitigation. We disapprove the
referee’s recommended discipline, and instead, we suspend Altman
from the practice of law for three years.

BACKGROUND
On May 11, 2018, The Florida Bar (Bar) filed with the Court a

Petition for Contempt and Order to Show Cause alleging that Altman
failed to respond to two official Bar inquiries that requested a response
to a grievance filed against her. We issued an order directing Respon-
dent to show cause why she should not be found in contempt for
failing to respond to the Bar’s inquiries. Altman filed a response to the
petition and the Bar filed its reply thereafter. The petition for contempt
was then referred to a referee for a hearing and recommendation.

Following the hearing, the referee filed her report making the
following findings of fact. On or about March 8, 2016, a Bar com-
plaint was filed against Altman alleging ineffective assistance of
counsel. The Bar notified Altman of the complaint and requested a
response to the complaint; Altman provided a response. The matter
was placed on monitor status pending the outcome of the underlying
proceedings.

Thereafter, the Bar forwarded the matter to the Fifteenth Judicial
Circuit Grievance Committee “C” and assigned attorney Scott Weiss
as the investigating member for further investigation. On November
16, 2017, Altman was advised in writing of the grievance committee
referral and assignment to the investigating member.

Five days later, Weiss sent Altman a letter on official Florida Bar
Grievance Committee letterhead, via certified mail to her record Bar
address requesting additional information. Altman signed the certified
mail receipt; however, she did not respond to the letter. At the hearing
before the referee, Altman testified that during this time she had been
in Colorado with her son who had an unexpected heart procedure.
Nevertheless, she was back in town before the Thanksgiving holiday
to receive Weiss’s letter. She also testified that after reading the letter,
she put it on her “list of things to get done.”

On January 3, 2018, Weiss sent Altman a second letter on official
letterhead, informing her that she failed to respond to his first letter
and gave her until January 14, 2018, a Sunday, to respond. On January
15, 2018, Altman emailed her response to Weiss. Thereafter, Weiss
sent Altman a letter requesting additional information via email and
certified mail to her record Bar address. In addition to receiving the
letter by email on January 22, 2018, the certified mail receipt indicates
that Altman’s employee signed the certified mail receipt on January
24, 2018. At the hearing before the referee, Altman testified that she
received the January 22, 2018, letter by certified mail and by email.
This letter did not specify a due date; however, she admitted that she
did not timely respond. Altman stated that she was “shocked” and
“surprised” to receive an additional request for information and that
she thought she had sufficiently responded previously. She testified
that she put the letter in her file “of things to be done,” intending to
reply. Pursuant to Rule Regulating the Florida Bar 4-8.4(g), a
response to the January 22, 2018, letter was due on February 6, 2018.
Altman further testified that from February 4 through 12, 2018, her
elderly mother was hospitalized, and she continued to run her busy
practice, putting her clients before herself.

On March 7, 2018, Weiss forwarded the January 22, 2018, letter
with a follow-up letter via email and certified mail to Respondent’s
record Bar address. The follow-up letter informed Altman that she
failed to respond to the January 22, 2018, letter and further stated,
“Pursuant to Rule Regulating the Florida Bar 4-8.4(g), you have ten
(10) days to respond to my request. You are required to respond on or
before March 19, 2018.” According to the postal records, the letter
was received by Altman’s office on March 12, 2018. During the
hearing before the referee, Altman admitted to receiving the email and
certified letter and “placed it with other letters of ‘to do’ regarding this
case.”

On March 23, 2018, the Bar filed a Request for Issuance of Notice
of Non-Compliance and Finding of Contempt before the grievance
committee. On March 23, 2018, the Bar also mailed a letter to Altman
informing her that the grievance committee would be considering the
Request for Issuance of Notice of Non-Compliance and Finding of
Contempt on April 18, 2018, and that she had the opportunity to make
a written statement to the committee no later than five days prior to
April 18, 2018.

On March 29, 2018, Altman telephoned Dr. Scott Weinstein,
Clinical Director for FLA, Inc., who had personally counseled her as
a condition of probation in previous disciplinary matters. Dr.
Weinstein advised Altman to contact Bar Counsel. She attempted to
contact Bar Counsel via telephone; however, Bar Counsel directed her
to submit her request in writing to the grievance committee. Dr.
Weinstein also recommended that Altman hire attorney David
Rothman as counsel to represent her in this matter.

On April 10, 2018, Altman filed a response to the Bar’s Request for
Issuance of Notice of Non-Compliance and Finding of Contempt. At
the hearing before the referee, she testified that prior to sending the
response to the committee, she and her attorney reviewed it and she
authorized her attorney to send it on her behalf. In her response to the
committee, Altman answered the questions posed by Weiss in his
prior letter, apologized, and asked that the Request for Issuance of
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Non-Compliance and Finding of Contempt be withdrawn. In the
response, she further stated that there was good cause for her failure
to respond to the January 22, 2018, letter: the letter had no due date
and Altman’s elderly mother was hospitalized, causing havoc in her
professional and personal life. The response to the committee
specifically states, “As the only child living in Florida, the care of Ms.
Altman’s mother was, as always, all in Ms. Altman’s hands.”

At the final hearing, Altman testified that she has four siblings and
that two of her siblings reside in Florida, contradicting the statement
that she made in her response to the committee, where she specifically
stated that she was “the only child living in Florida.” The referee
found that Altman made this misrepresentation in an attempt to
minimize her culpability in failing to timely respond. Altman
corrected her testimony at the final hearing, stating that she is the only
child living in Florida who cares about her mother. Nevertheless,
Altman still failed to respond to the subsequent March 7, 2018, letter
which was received after her mother was out of the hospital and
rehabilitation.

In her response to the committee, regarding the March 7, 2018,
letter, Altman claimed to be “overcome with fear,” yet she acknowl-
edged at the final hearing that the fear was not reasonable. At the final
hearing, Altman admitted that she did not timely respond to Weiss’s
letters. She expressed remorse for her failure to timely respond to the
Bar. She stated that she intended to respond but did not do so due to
fear.

Based on the foregoing facts, the referee recommended that
Altman be found guilty of having violated Bar Rule 4-8.4(g)(2) (“A
lawyer shall not fail to respond, in writing, to any official inquiry by
bar counsel or a disciplinary agency, as defined elsewhere in these
rules, when bar counsel or the agency is conducting an investigation
into the lawyer’s conduct. A written response shall be made . . . within
10 days of the date of any follow-up written investigative inquiries by
bar counsel . . . .”).

In determining the recommended sanction, the referee relied on the
Standards for Imposing Lawyer Sanctions (Standards) and found the
following aggravating and mitigating factors. In aggravation, the
referee found three factors: Standards 9.22(a) (prior disciplinary
offenses); 9.22(d) (multiple offenses); and 9.22(i) (substantial
experience in the practice of law). She found five mitigating factors:
9.32(c) (personal or emotional problems); 9.32(d) (timely good-faith
effort to rectify the consequences of misconduct); 9.32(g) (character
or reputation); 9.32(l) (remorse); and 9.32(m) (remoteness of prior
offenses).

Based on her findings of fact, recommendations as to guilt, and
findings in aggravation and mitigation, the referee recommended that
Altman be publicly reprimanded by publication in the Southern
Reporter and placed on probation for five years with special condi-
tions. The referee also recommended that Altman pay the Bar’s costs.
The Bar seeks review of the recommended discipline.

ANALYSIS
We approve the referee’s findings of fact, recommendations as to

guilt, and findings in aggravation and mitigation without further
discussion. The Bar challenges the referee’s recommended discipline
of a public reprimand followed by probation, and instead seeks
disbarment. In reviewing a referee’s recommended discipline, this
Court’s scope of review is broader than that afforded to the referee’s
findings of fact because, ultimately, it is the Court’s responsibility to
order the appropriate sanction. See Fla. Bar v. Picon, 205 So. 3d 759,
765 (Fla. 2016) (citing Fla. Bar v. Anderson, 538 So. 2d 852, 854 (Fla.
1989)). At the same time, this Court will generally not second-guess
the referee’s recommended discipline, as long as it has a reasonable
basis in existing case law and the standards. See Fla. Bar v. Alters, 260
So. 3d 72, 83 (Fla. 2018); Fla. Bar v. De La Torre, 994 So. 2d 1032

(Fla. 2008). Significantly, this Court has moved towards imposing
harsher sanctions. See Fla. Bar v. Parrish, 241 So. 3d 66, 80 (Fla.
2018) (citing Fla. Bar v. Rosenberg, 169 So. 3d 1155, 1162 (Fla.
2015) (“[S]ince the decision in [Florida Bar v.] Bloom [632 So. 2d
1016 (Fla. 1994)], the Court has moved toward imposing stronger
sanctions for unethical and unprofessional conduct.”)).

As a starting point, we look to the standards. See Fla. Bar v. Behm,
41 So. 3d 136 (Fla. 2010). Standard 7.2 provides that suspension is
appropriate when “a lawyer knowingly engages in conduct that is a
violation of a duty owed as a professional and causes injury or
potential injury to a client, the public, or the legal system.” However,
standard 8.1 provides that absent aggravating or mitigating circum-
stances, disbarment is appropriate when a lawyer “has been suspended
for the same or similar misconduct, and intentionally engages in
further similar acts of misconduct.” Both of these standards clearly
apply to Altman’s misconduct.

The Bar urges this Court to disapprove the referee’s recommended
discipline based in part upon Altman’s prior disciplinary history. In
Florida Bar v. Altman, 819 So. 2d 140 (Fla. 2002) (table), Altman
failed to act with reasonable diligence and promptness in representing
a client, failed to keep a client reasonably informed about the status of
a matter and promptly comply with reasonable requests for informa-
tion, and failed to explain a matter to the extent reasonably necessary
to permit the client to make informed decisions regarding the
representation. Altman also failed to respond, in writing, to an official
Bar inquiry into her conduct. Accordingly, she was publicly repri-
manded and placed on probation for one year.

Thereafter, Altman was suspended for thirty days for failing to act
with reasonable diligence and promptness in representing a client,
failing to keep a client reasonably informed about the status of a
matter and promptly comply with reasonable requests for information,
and failing to explain a matter to the extent reasonably necessary to
permit the client to make informed decisions regarding the representa-
tion. Fla. Bar v. Altman, 902 So. 2d 792 (Fla. 2005) (table). She also
failed to respond to multiple inquiries from the Bar and the investigat-
ing member of the grievance committee. Id.

That same year, the Court suspended Altman for thirty days to run
concurrent with her suspension in Florida Bar v. Altman, 902 So. 2d
792 (Fla. 2005), followed by one year of probation. Fla. Bar v.
Altman, 917 So. 2d 195 (Fla. 2005) (table). In that case, Altman again
failed to respond to an official Bar inquiry and failed to appear before
a grievance committee despite personal service of a subpoena.
However, she did eventually appear before the grievance committee’s
investigating member to produce her file.

Lastly, in Florida Bar v. Altman, 935 So. 2d 1220 (Fla. 2006), the
Court found Altman in contempt and suspended her until she certified
compliance with two grievance committee subpoenas. In that case,
she failed to render competent representation in immigration proceed-
ings, failed to timely respond and produce required information as
requested in a subpoena, and failed to file any response with the Court.
More than a year after we issued our order suspending her from the
practice of law in this case, Altman filed a response and complied with
the grievance committee’s subpoenas. She was reinstated to the
practice of law by order dated August 21, 2007. Fla. Bar v. Altman,
965 So. 2d 123 (Fla. 2007) (table).

In light of Altman’s extensive disciplinary history and the applica-
ble standards, we agree with the Bar that a public reprimand followed
by probation is too lenient. This Court takes very seriously every
attorney’s obligation to completely and timely respond to Bar
inquiries. Further, in imposing discipline, this Court typically takes an
incremental approach, imposing increasingly heavier sanctions on
respondents who have previously been disciplined for engaging in
similar misconduct. See Fla. Bar v. Walkden, 950 So. 2d 407, 411
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(Fla. 2007); see also Fla. Bar v. Norkin, 132 So. 3d 77, 92 (Fla. 2013)
(public reprimand, then a two-year suspension); Fla. Bar v. Morgan,
938 So. 2d 496, 499-500 (Fla. 2006) (public reprimand, ten-day
suspension, then a ninety-one-day suspension); Fla. Bar v. Carlon,
820 So. 2d 891 (Fla. 2002) (public reprimand, admonishment,
indefinite probation, then ninety-one-day suspension).

The referee also found that Altman made a misrepresentation in her
response to the grievance committee. Specifically, in her response, she
stated, “As the only child living in Florida, the care of her mother was,
as always, all in Ms. Altman’s hands.” Altman repeated the same
statement in her response to the Court’s May 14, 2018, order. During
the hearing before the referee, Altman was asked about her family
situation and she testified that she has two siblings who live in Florida,
one living in Broward County and the other living in Sarasota. She
also testified that she reviewed and approved the response to the
Court’s May 14, 2018, order before her attorney filed it with the
Court. During cross-examination, Altman clarified that she is her
mother’s primary caretaker and admitted that the statements in her
responses to the grievance committee and the Court were “not
accurate.” The referee found that Altman’s misrepresentation was “an
attempt to minimize her culpability in failing to timely respond.” In
considering the appropriate discipline, the Court has not hesitated to
consider a referee’s finding that a respondent attorney acted decep-
tively during the disciplinary process, even where the referee failed to
find standard 9.22(f) (submission of false evidence, false statements,
or other deceptive practices during the disciplinary process) as an
aggravating factor. See, e.g. Fla. Bar v. Fortunato, 788 So. 2d 201,
203 (Fla. 2001) (stating that the finding that an attorney presented
false, confusing, and deliberately misleading testimony at the
disciplinary hearing was a “significant” aggravating factor and that
such a finding does not have to be explicitly labeled as such by the
referee to be considered).

Here, Altman knowingly failed to timely respond to multiple Bar
inquiries and misrepresented information to minimize her culpability
in failing to timely respond to those inquiries. In light of Altman’s
extensive disciplinary history, the applicable standards and our case
law, we conclude that the referee’s recommendation of a public
reprimand followed by probation is not supported. Altman is hereby
suspended for three years. The suspension will be effective thirty days
from the filing of this opinion so that Altman may close out her
practice and protect the interests of existing clients. If Altman notifies
this Court in writing that she is no longer practicing and does not need
the thirty days to protect existing clients, this Court will enter an order
making the suspension effective immediately. Altman shall fully
comply with Rule Regulating the Florida Bar 3-5.1(h). Further,
Altman shall accept no new business from the date this opinion is filed
until the suspension is completed and she is reinstated.

Judgment is entered for The Florida Bar, 651 East Jefferson Street,
Tallahassee, Florida 32399-2300, for recovery of costs from Rita
Horowitz Altman in the amount of $3,451.11, for which sum let
execution issue.

It is so ordered. (CANADY, C.J., and POLSTON, LABARGA,
LAWSON, and MUÑIZ, JJ., concur.)

*        *        *

Criminal law—Murder—Death penalty—Post conviction relief—
Intellectual disability—Post conviction court properly denied defen-
dant’s claim that he is intellectually disabled—Evidence supports
court’s finding that defendant’s IQ scores, when taking the standard
error of measurement into account, did not demonstrate significant
subaverage intellectual functioning, that defendant failed to demon-
strate adaptive deficits, and that defendant failed to demonstrate
manifestation of adaptive deficits before age eighteen—Defendant is

not entitled to relief pursuant to Hurst v. Florida and Hurst v. State
where jury unanimously found the existence of an aggravating factor
beyond a reasonable doubt—There is no merit to argument that Hurst
v. Florida compels a jury determination of intellectual disability

LEONARDO FRANQUI, Appellant, v. STATE OF FLORIDA, Appellee. Supreme
Court of Florida. Case No. SC19-203. May 7, 2020. An Appeal from the Circuit Court
in and for Miami-Dade County, Ellen Sue Venzer, Judge - Case Nos.
131992CF002141B000XX and 131992CF006089B000XX. Counsel: Todd G. Scher
of Law Office of Todd G. Scher, P.L., Hollywood; and Martin J. McClain of McClain
& McDermott, P.A., Wilton Manors, for Appellant. Ashley Moody, Attorney General,
Tallahassee, and Lisa-Marie Lerner, Assistant Attorney General, West Palm Beach, for
Appellee.

(PER CURIAM.) Leonardo Franqui appeals an order denying his
claim of intellectual disability, raised in successive motions for
postconviction relief filed pursuant to Florida Rule of Criminal
Procedure 3.851. We have jurisdiction. See art. V, § 3(b)(1), Fla.
Const. We affirm the denial of postconviction relief.

FACTS AND PROCEDURAL BACKGROUND
Franqui was convicted of first-degree murder and sentenced to

death in two separate cases. He was convicted of the 1991 murder of
Raul Lopez (the Hialeah case), and the trial court sentenced him to
death after the jury recommended death by a vote of nine to three. See
Franqui v. State, 699 So. 2d 1312, 1316 (Fla. 1997). On direct appeal,
this Court vacated Franqui’s convictions for attempted murder but
affirmed the remaining convictions and sentences. Id. at 1329.
Franqui was also convicted of the 1992 murder of law enforcement
officer Steven Bauer (the North Miami case). On direct appeal, this
Court affirmed Franqui’s convictions but reversed for a new penalty
phase. See Franqui v. State, 699 So. 3d 1332 (Fla. 1997). On
resentencing, the trial court sentenced Franqui to death after the jury
recommended death by a vote of ten to two. See Franqui v. State, 804
So. 2d 1185, 1190-91 (Fla. 2001). This Court affirmed Franqui’s
death sentence on direct appeal. Id. at 1199.

Franqui’s initial motion for postconviction relief in the Hialeah
case raised, among other issues, a claim that he is intellectually
disabled. This Court affirmed the circuit court’s denial of
postconviction relief. See Franqui v. State, 59 So. 3d 82 (Fla. 2011).
Although Franqui’s initial postconviction appeal in the North Miami
case raised an ineffective assistance of counsel claim alleging mental
illness, Franqui did not argue that he is intellectually disabled. See
Franqui v. State, 965 So. 2d 22, 29-30 (Fla. 2007). This Court
affirmed the circuit court’s denial of relief, see id. at 26, 38, and
Franqui later raised a claim of intellectual disability in a successive
motion for postconviction relief. The circuit court summarily denied
the claim, and this Court affirmed. See Franqui v. State, 118 So. 3d
807 (Fla. 2013) (unpublished opinion).

In the wake of the United States Supreme Court’s decision in Hall
v. Florida, 572 U.S. 701 (2014), Franqui filed successive motions for
postconviction relief in both of his capital cases. Relying on Hall,
Franqui’s motions asserted that the denials of his previous claims of
intellectual disability were based on an improper interpretation of
Florida’s intellectual disability statute, and that as a result, he was
entitled to an additional evidentiary hearing. The circuit court
summarily denied both motions, and Franqui appealed to this Court.

In 2017, in light of this Court’s decision in Walls v. State, 213 So.
3d 340 (Fla. 2016) (holding that Hall v. Florida is to be retroactively
applied), this Court reversed the circuit court’s summary denials of
Franqui’s claims and remanded for a single evidentiary hearing on the
issue of intellectual disability. See Franqui v. State, 211 So. 3d 1026,
1032 (Fla. 2017).

Following an evidentiary hearing in 2017, the circuit court denied
Franqui’s intellectual disability claim. Franqui now appeals the circuit
court’s order. He also argues that his death sentences are invalid under
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Hurst v. Florida, 136 S. Ct. 616 (2016), and Hurst v. State, 202 So. 3d
40 (Fla. 2016), receded from in part by State v. Poole, 45 Fla. L.
Weekly S41 (Fla. Jan. 23, 2020), clarified, 45 Fla. L. Weekly S121
(Fla. Apr. 2, 2020). As we explain below, we affirm the denial of
postconviction relief on the issue of Franqui’s intellectual disability,
and we deny Franqui’s Hurst-related claims.

ANALYSIS

I. Intellectual Disability
The determination of intellectual disability is subject to a three-

prong test: (1) significantly subaverage intellectual functioning; (2)
concurrent deficits in adaptive behavior; and (3) manifestation of the
condition before age eighteen. § 921.137(1), Fla. Stat. (2017).
Subaverage intellectual functioning is defined as “performance that
is two or more standard deviations from the mean score on a standard-
ized intelligence test.” Fla. R. Crim. P. 3.203(b).

Pursuant to Cherry v. State, 959 So. 2d 702, 712-13 (Fla. 2007), in
determining significantly subaverage intellectual functioning, this
Court previously applied a bright-line IQ score cutoff of 70, which is
two standard deviations below the mean IQ score of 100. Under the
Cherry analysis, where a defendant could not establish that he has an
IQ of 70 or below, the circuit court need not reach the remaining two
prongs of the intellectual disability determination. Id. at 714.

However, in Hall, the United States Supreme Court held that
Florida’s strict IQ test score cutoff of 70 “creates an unacceptable risk
that persons with intellectual disability will be executed, and thus is
unconstitutional.” 572 U.S. at 704. The Court stated that when
assessing the subaverage intellectual functioning prong, courts must
take into account the standard error of measurement (SEM) of IQ
tests. Id. at 722-23. Moreover, “when a defendant’s IQ test score falls
within the test’s acknowledged and inherent margin of error, the
defendant must be able to present additional evidence of intellectual
disability, including testimony regarding adaptive deficits.” Id. at 723.

Franqui argues that the circuit court erred in not conducting the
holistic analysis of intellectual disability set forth in Hall. We
disagree. In reviewing the circuit court’s determination that Franqui
is not intellectually disabled, “this Court examines the record for
whether competent, substantial evidence supports the determination
of the trial court.” State v. Herring, 76 So. 3d 891, 895 (Fla. 2011). “If
the defendant fails to prove any one of these components, the
defendant will not be found to be intellectually disabled.” Salazar v.
State, 188 So. 3d 799, 812 (Fla. 2016) (citing Nixon v. State, 2 So. 3d
137, 142 (Fla. 2009)). “This Court does not reweigh the evidence or
second-guess the circuit court’s findings as to the credibility of
witnesses.” Brown v. State, 959 So. 2d 146, 149 (Fla. 2007) (citing
Trotter v. State, 932 So. 2d 1045, 1050 (Fla. 2006)).

First, we reject Franqui’s argument that this Court should recede
from Salazar, as well as his challenge to the clear and convincing
burden of proof set forth in section 921.137(4), Florida Statutes. In the
proceedings below, Franqui did not timely present his challenge to the
statutory clear and convincing evidence standard, so this issue was not
preserved for review on appeal.

Second, we reject Franqui’s argument that the circuit court failed
to conduct a proper review of his intellectual disability claim. In its
order denying postconviction relief, the circuit court evaluated each
of the three intellectual disability prongs. Having reviewed the
extensive evidence relating to Franqui’s IQ, the court concluded that
Franqui’s IQ scores, when taking the SEM into account, did not
demonstrate significantly subaverage intellectual functioning, and did
not meet the first prong, stating: “Mr. Franqui has not shown, by clear
and convincing evidence, that his intellectual functioning is two
standard deviations below the norm of 100.” In a footnote, the court
indicated that it did not consider Franqui’s score on the Revised Beta

Test because of expert testimony conceding that it was not a recom-
mended IQ test. Competent substantial evidence supports the court’s
conclusion.

The circuit court continued its analysis and considered the second
prong, whether Franqui exhibited concurrent deficits in adaptive
behavior. The court evaluated the conceptual, social, and practical
domains of adaptive behavior, and it concluded that Franqui failed to
demonstrate adaptive deficits. Competent substantial evidence
supports the court’s conclusion.

The circuit court then considered the third prong, manifestation of
adaptive deficits before age eighteen, and concluded: “The evidence
presented is overwhelming that, prior to his incarceration, the
Defendant functioned normally in society and, while incarcerated the
Defendant has shown no adaptive deficits. Franqui has failed to prove,
by clear and convincing evidence, any concurrent deficits that would
satisfy the third prong of the intellectual disability test.” Competent
substantial evidence supports the circuit court’s conclusions as to all
three prongs of the intellectual disability analysis.

Third, we reject Franqui’s claim that he is entitled to relief under
Moore v. Texas, 137 S. Ct. 1039 (2017). In evaluating whether
Franqui had significantly subaverage intellectual functioning, the
circuit court accounted for the SEM and concluded that Franqui’s
lowest IQ score was a 71. Despite finding that Franqui did not fall
“within the clinically established range for intellectual-functioning
deficits,” 137 S. Ct. at 1050, the trial court considered other evidence
of intellectual disability and evaluated the second and third prongs of
the intellectual disability analysis.

II. Hurst v. Florida and Hurst v. State
Franqui also argues that he is entitled to relief pursuant to Hurst v.

Florida, 136 S. Ct. 616 (2016), and Hurst v. State, 202 So. 3d 40 (Fla.
2016), receded from in part by State v. Poole, 45 Fla. L. Weekly S41
(Fla. Jan. 23, 2020), clarified, 45 Fla. L. Weekly S121 (Fla. Apr. 2,
2020). However, neither case provides a basis for relief because in
each of Franqui’s cases, a jury unanimously found the existence of an
aggravating factor beyond a reasonable doubt. See Poole, 45 Fla. L.
Weekly at S48 (“reced[ing] from Hurst v. State except to the extent it
requires a jury unanimously to find the existence of a statutory
aggravating circumstance beyond a reasonable doubt”); see also
McKinney v. Arizona, 140 S. Ct. 702, 707 (2020) (stating that under
Hurst v. Florida, “a jury must find the aggravating circumstance that
makes the defendant death eligible,” but a jury “is not constitutionally
required to weigh the aggravating and mitigating circumstances or to
make the ultimate sentencing decision within the relevant sentencing
range”). In the Hialeah case, Franqui was also convicted of attempted
robbery, which was found as an aggravating factor. In the North
Miami case, Franqui was also convicted of robbery, which was also
found as an aggravating factor. These findings satisfy the require-
ments of Hurst v. Florida and Hurst v. State.

Moreover, Franqui’s argument that Hurst v. Florida compels a jury
determination of intellectual disability is without merit. Under Florida
law, both the statute and the rule governing intellectual disability in
capital cases provide that the determination shall be made by a judge,
not a jury. See § 921.137, Fla. Stat. (2017); Fla. R. Crim. P. 3.203(e).
Further, intellectual disability is a categorical bar to execution, and
Hurst v. Florida does not address findings that render a defendant
ineligible to be executed.

For the foregoing reasons, we affirm the denial of Franqui’s claim
of intellectual disability.

It is so ordered. (POLSTON, LAWSON, and MUÑIZ, JJ., concur.
CANADY, C.J., concurs in result with an opinion. LABARGA, J.,
concurs in result with an opinion.)
))))))))))))))))))
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(CANADY, C.J., concurring in result.) I agree that the decision of the
circuit court should be affirmed. But I would reject the intellectual
disability claim on the ground that Hall v. Florida, 572 U.S. 701
(2014), should not be given retroactive effect. See Walls v. State, 213
So. 3d 340, 350-52 (Fla. 2016) (Canady, J., dissenting).
))))))))))))))))))
(LABARGA, J., concurring in result.) I agree that the circuit court did
not err in denying Franqui’s intellectual disability claim. I also agree
with the denial of Franqui’s Hurst-related claims because this Court
held that Hurst v. Florida1 and Hurst v. State2 do not apply retroac-
tively to cases where the defendant’s death sentence was final when
Ring v. Arizona, 536 U.S. 584 (2002), was decided. See Hitchcock v.
State, 226 So. 3d 216, 217 (Fla. 2017).

However, rather than rely on Hitchcock, the majority relies on State
v. Poole, 45 Fla. L. Weekly S41 (Fla. Jan. 23, 2020), clarified, 45 Fla.
L. Weekly S121 (Fla. Apr. 2, 2020), a wrongfully decided opinion to
which I strenuously dissented. Because I conclude that the denial of
Hurst relief in this case is correctly based on Hitchcock and not Poole,
I can only concur in the result.
))))))))))))))))))

1Hurst v. Florida, 136 S. Ct. 616 (2016).
2Hurst v. State, 202 So. 3d 40 (Fla. 2016), receded from in part by State v. Poole,

45 Fla. L. Weekly S41 (Fla. Jan. 23, 2020).

*        *        *

SUMMARY DISPOSITIONS

STATE OF FLORIDA, Petitioner, v. LUIS AVILES-MANFREDY, Respondent.
Supreme Court of Florida. Case No. SC19-214. L.T. Case Nos. 1D17-3005;
102016CF000647000AMX. February 28, 2020.

Upon review of the response(s) to this Court’s Order to Show
Cause dated January 7, 2020, the Court has determined that it should
exercise jurisdiction in this case. It is ordered that the Petition for
Review is granted, that the First District Court of Appeal’s decision
in this case [44 Fla. L. Weekly D187a] is quashed, and this matter is
remanded to the district court for reconsideration upon application
of our decision in Love v. State, 286 So. 3d 177 (Fla. 2019).

No Motion for Rehearing will be entertained by the Court.
(CANADY, C.J., and POLSTON, LABARGA, LAWSON, and
MUÑIZ, JJ., concur.)

*        *        *

STATE OF FLORIDA, Petitioner, v. ROY P. BOSTON, Respondent. Supreme Court
of Florida. Case No. SC18-2130. L.T. Case Nos. 1D17-5190;
372016CF001798AXXXXX. February 28, 2020.

Upon review of the response(s) to this Court’s Order to Show
Cause dated January 8, 2020, the Court has determined that it should
accept jurisdiction in this case. It is ordered that the Petition for
Review is granted, that the First District Court of Appeal’s decision
in this case [43 Fla. L. Weekly D2670b] is quashed, and this matter
is remanded to the district court for reconsideration upon application
of our decision in Love v. State, 286 So. 3d 177 (Fla. 2019).

No Motion for Rehearing will be entertained by the Court.
(CANADY, C.J., and POLSTON, LABARGA, LAWSON, and
MUÑIZ, JJ., concur.)

*        *        *

STATE OF FLORIDA, Petitioner, v. JULIAN RIVERA, Respondent. Supreme Court
of Florida. Case No. SC19-620. L.T. Case Nos. 2D17-496; 362015CF015888000ACH. 
February 28, 2020.

Having received no response to this Court’s Order to Show Cause
dated January 8, 2020, the Court has determined that it should
exercise jurisdiction in this case. It is ordered that the Petition for
Review is granted, that the Second District Court of Appeal’s

decision in this case [44 Fla. L. Weekly D970b] is quashed, and this
matter is remanded to the district court for reconsideration upon
application of our decision in Love v. State, 286 So. 3d 177 (Fla.
2019).

No Motion for Rehearing will be entertained by the Court.
(CANADY, C.J., and POLSTON, LABARGA, LAWSON, and
MUÑIZ, JJ., concur.)

*        *        *

BRENDAN SEXTON, Petitioner, v. STATE OF FLORIDA, Respondent. Supreme
Court of Florida. Case No. SC18-1485. L.T. Case Nos. 3D18-1500;
132015CF0128930001XX. February 28, 2020.

Upon review of the response(s) to this Court’s Order to Show
Cause dated January 8, 2020, the Court has determined that it should
accept jurisdiction in this case. It is ordered that the Petition for
Review is granted, that the Third District Court of Appeal’s decision
in this case [43 Fla. L. Weekly D1999a] is quashed, and this matter
is remanded to the district court for reconsideration upon application
of our decision in Love v. State, 286 So. 3d 177 (Fla. 2019).

No Motion for Rehearing will be entertained by the Court.
(CANADY, C.J., and POLSTON, LABARGA, LAWSON, and
MUÑIZ, JJ., concur.)

*        *        *

JEROME SPARKS, Petitioner, v. STATE OF FLORIDA, Respondent. Supreme Court
of Florida. Case No. SC19-524. L.T. Case Nos. 4D18-307;
502016CF006300AXXXMB. February 28, 2020.

Upon review of the response(s) to this Court’s Order to Show
Cause dated January 8, 2020, the Court has determined that it should
accept jurisdiction in this case. It is ordered that the Petition for
Review is granted, that the Fourth District Court of Appeal’s
decision in this case [44 Fla. L. Weekly D716c] is quashed, and this
matter is remanded to the district court for reconsideration upon
application of our decision in Love v. State, 286 So. 3d 177 (Fla.
2019).

No Motion for Rehearing will be entertained by the Court.
(CANADY, C.J., and POLSTON, LABARGA, LAWSON, and
MUÑIZ, JJ., concur.)

*        *        *

STATE OF FLORIDA, Petitioner, v. GABRYL MARK SULLIVAN, Respondent.
Supreme Court of Florida. Case No. SC18-1388. L.T. Case Nos. 2D16-5065;
292016CF008951000AHC. February 28, 2020.

Having received no response to this Court’s Order to Show Cause
dated January 7, 2020, the Court has determined that it should
exercise jurisdiction in this case. It is ordered that the Petition for
Review is granted, that the Second District Court of Appeal’s
decision in this case [43 Fla. L. Weekly D1712b] is quashed, and
this matter is remanded to the district court for reconsideration upon
application of our decision in Love v. State, 286 So. 3d 177 (Fla.
2019).

No Motion for Rehearing will be entertained by the Court.
(CANADY, C.J., and POLSTON, LABARGA, LAWSON, and
MUÑIZ, JJ., concur.)

*        *        *

STATE OF FLORIDA, Petitioner, v. CORY A. TATE, Respondent. Supreme Court of
Florida. Case No. SC19-1283. L.T. Case Nos. 5D18-695; 482014CF003479000AOX.
February 28, 2020.

Upon review of the response(s) to this Court’s Order to Show
Cause dated January 7, 2020, the Court has determined that it should
exercise jurisdiction in this case. It is ordered that the Petition for
Review is granted, that the Fifth District Court of Appeal’s decision
in this case [44 Fla. L. Weekly D1818b] is quashed, and this matter
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is remanded to the district court for reconsideration upon application
of our decision in Love v. State, 286 So. 3d 177 (Fla. 2019).

No Motion for Rehearing will be entertained by the Court.
(CANADY, C.J., and POLSTON, LABARGA, LAWSON, and
MUÑIZ, JJ., concur.)

*        *        *

STATE OF FLORIDA, Petitioner, v. DARNELL PERKINS WASHINGTON,
Respondent. Supreme Court of Florida. Case No. SC19-1244. L.T. Case Nos. 1D17-
1978; 162014CF007403AXXXMA. February 28, 2020.

Upon review of the response(s) to this Court’s Order to Show
Cause dated January 8, 2020, the Court has determined that it should
accept jurisdiction in this case. It is ordered that the Petition for
Review is granted, that the First District Court of Appeal’s decision
in this case [44 Fla. L. Weekly D1825a] is quashed, and this matter
is remanded to the district court for reconsideration upon application
of our decision in Love v. State, 286 So. 3d 177 (Fla. 2019).

No Motion for Rehearing will be entertained by the Court.
(CANADY, C.J., and POLSTON, LABARGA, LAWSON, and
MUÑIZ, JJ., concur.)

*        *        *
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Condominiums—Dispute between unit owner and association—
Mandatory arbitration pursuant to provision of Condominium Act—
Where unit owner filed complaint seeking declaration that amendment
to Declaration of Condominium prohibiting any unit owner from
leasing a unit for the first two years of ownership without prior
approval of Board of Directors was void, and association filed counter-
claim seeking to enforce the same amendment, dismissal of associa-
tion’s counterclaim was not required because of association’s failure to
comply with mandatory arbitration provision—When unit owner
initially filed complaint without complying with arbitration provision,
owner waived requirement of presuit arbitration, and association’s
filing of counterclaim did not revive unit owner’s right to compel
arbitration

CWELT-2008 SERIES 1045 LLC, Appellant, v. PARK GARDENS ASSOCIATION,
INC., Appellee. 3rd District. Case No. 3D19-1341. L.T. Case No. 15-15456. April 29,
2020. An Appeal from a non-final order from the Circuit Court for Miami-Dade
County, Reemberto Diaz, Judge. Counsel: Bruce Botsford, P.A., and Bruce C. Botsford
(Fort Lauderdale); P.A. Bravo, P.A., and Paul Alexander Bravo, for appellant.
Blaxberg, Grayson, Kukoff, & Forteza, P.A., and Ian Barry Blaxberg and Edward A.
Proenza, for appellee.

(Before EMAS, C.J., and MILLER and GORDO, JJ.)

(EMAS, C.J.)

INTRODUCTION
CWELT-2008 Series 1045, LLC (“CWELT”) appeals a nonfinal

order denying its motion to dismiss the counterclaim of Park Gardens
Association, Inc. (“the Association”). CWELT contends that dis-
missal of the counterclaim was required because the Association
failed to comply with the mandatory arbitration provision of Florida’s
Condominium Act, section 718.1255(4)(a), Florida Statutes (2015).
We have jurisdiction, see Fla. R. App. P. 9.130(a)(3)(C)(iv), and
affirm, as CWELT, by its own actions, waived its right to compel the
Association’s compliance with the arbitration provision.

FACTS AND PROCEDURAL BACKGROUND
CWELT owns a unit in the Park Gardens Condominium in Miami

Beach. CWELT obtained title to the unit in 2014. CWELT intended
to renovate the unit, lease the unit for one or two years and then resell
it. However, four years before CWELT purchased the unit, the
Association had recorded an Amendment to its Declaration of
Condominium (“the Amendment”) which prohibited any unit owner
from leasing a unit for the first two years of ownership without prior
written approval of the Board of Directors.

In July 2015, CWELT filed a two-count complaint (for declaratory
judgment and breach of the declaration of condominium) seeking a
final judgment declaring the Amendment void and seeking damages
for lost rental income due to the Association’s reliance on, and
enforcement of, the Amendment.

The Association, in August 2015, filed a motion to dismiss
CWELT’s complaint contending, inter alia, that CWELT’s claims
were barred by the statute of limitations, and that an earlier amend-
ment to the Declaration of Condominium (recorded in 1990) accom-
plished the same result as the Amendment being challenged by
CWELT.

The parties litigated the case for the next twenty-nine months. In
January 2018, CWELT filed its response to the Association’s 2015
motion to dismiss. Soon after, the trial court denied the Association’s
motion to dismiss and directed the Association to file an answer to

CWELT’s July 2015 complaint. In March 2018, the Association filed
its answer and a counterclaim, alleging two breach of contract counts
(nuisances and unauthorized tenants), and a count for declaratory
judgment.

The Association alleged in its counterclaim that CWELT circum-
vented the Amendment’s leasing restriction and approval process by
amending CWELT’s Articles of Organization to identify unautho-
rized tenants as authorized members of CWELT (and thus ostensibly
not “tenants,” but rather, unit owners who can reside in the unit
without complying with the Amendment). The Association’s
counterclaim sought, inter alia, to enjoin CWELT from violating the
Amendment by leasing its unit to “unauthorized tenants,” and further
sought a declaration by the trial court that, under the Amendment, “the
authorized members of CWELT who reside in the Unit are considered
tenants and are required to go through the Association’s tenant
approval process.”

On April 29, 2019, CWELT filed the subject motion to dismiss the
counterclaim, contending that, before filing its counterclaim, the
Association was required to proceed to nonbinding arbitration under
section 718.1255(4)(a). The Association responded that 1) the case
(and the Amendment at issue in both the complaint and counterclaim)
had been litigated for nearly four years, and thus, requiring arbitration
at this point would not serve the express purpose of the statute; and (2)
the claims asserted by CWELT in its complaint and those asserted by
the Association in its counterclaim are so intertwined that severing
them is likely to lead to inconsistent rulings.  The trial court denied
CWELT’s motion to dismiss in an unelaborated order, and the record
on appeal contains no transcript of the hearing. This appeal follows.

ANALYSIS AND DISCUSSION1

Chapter 718 of the Florida Statutes is known as the Condominium
Act. As expressly provided in section 718.102, the purpose of this
chapter is:

(1) To give statutory recognition to the condominium form of
ownership of real property.

(2) To establish procedures for the creation, sale, and operation of
condominiums.

This court has further recognized that “the intent of the statute is to
increase judicial economy and to reduce the cost of litigation for the
parties, especially the unit owner, without eliminating either party’s
right to a trial by jury.” Sterling Condo. Ass’n, Inc. v. Herrera, 690 So.
2d 703, 704 (Fla. 3d DCA 1997) (emphasis added). See also §
718.1255(3), Fla. Stat. (2015) (providing: “The Legislature finds that
unit owners are frequently at a disadvantage when litigating against an
association. . . . The high cost and significant delay of circuit court
litigation faced by unit owners in the state can be alleviated by
requiring nonbinding arbitration and mediation in appropriate cases”).

To that end, section 718.1255 provides alternative methods
(including nonbinding arbitration) for resolving certain
condominium-related disputes, and authorizes the Division of Florida
Condominiums, Timeshares, and Mobile Homes (a division of the
Department of Business and Professional Regulation) to employ
attorneys as arbitrators to conduct the arbitration hearings under
chapter 718. Section 718.1255 also provides that the decision of an
arbitrator, while final, is nonbinding. The parties are not foreclosed
from proceeding in a trial de novo unless the parties have agreed that
the arbitration shall be binding.



Headnotes and indexes are copyrighted and may not be duplicated by photocopying, printing,
or other means without the express permission of the publishers. 1-800-351-0917

45 Fla. L. Weekly D1002 DISTRICT COURTS OF APPEAL

Finally, and most relevant to the instant case, section
718.1255(4)(a) provides: “Prior to the institution of court litigation, a
party to a dispute shall petition the division for nonbinding arbitra-
tion.”

The question presented is whether, under the circumstances
presented, the Association was required to arbitrate its dispute before
filing its counterclaim. In urging affirmance of the trial court’s order,
the Association relies primarily on our decision in Sterling. In
Sterling, 690 So. 2d at 704, the Association sought an injunction
against a unit owner after the owner made “substantial structural
changes” to her unit without the consent of the association’s board of
directors. The unit owner answered and filed her own counterclaim.
On the eve of trial, the unit owner moved to dismiss the association’s
lawsuit for failure to comply with mandatory arbitration under section
718.1255(a). The unit owner also voluntarily dismissed her counter-
claim at that time. The trial court granted the unit owner’s motion and
dismissed the association’s claim for failure to comply with the
mandatory arbitration provision. We reversed that dismissal, holding
that (1) “where the parties have litigated in circuit court for over two
years, the intent of the statute would not be furthered by compelling
arbitration and would, in fact, be contrary to the statute’s stated
intent,” and (2) the unit owner waived her right to compel arbitration
by filing an answer and counterclaim and actively litigating the action
for two years before asserting the mandatory arbitration provision. Id.

We recognize that the facts of the instant case differ somewhat
from Sterling. In Sterling, it was the original lawsuit—which had been
pending for two years—that was the subject of the dismissal order.
Here, by contrast, it was the counterclaim, which had been pending for
only one month before CWELT filed the motion to dismiss.

 Nevertheless, we conclude that the rationale of Sterling advances
our analysis, because the mandatory arbitration provision of section
718.1255(4)(a) applied to the dispute raised in CWELT’s 2015
complaint as well as the dispute raised in the Association’s 2018
counterclaim. Notwithstanding this, CWELT did not seek to arbitrate
the dispute before filing suit against the Association, seeking damages
and a declaration that the Amendment (prohibiting the leasing of its
unit without authorization) was unenforceable. Indeed, CWELT
continued to prosecute its lawsuit for nearly three years, and only after
the Association filed its counterclaim in March of 2018 did CWELT
raise the specter of mandatory arbitration under section 718.1255.

More importantly, both CWELT (in its 2015 complaint) and the
Association (in its 2018 counterclaim) sought relief premised upon the
exact same Amendment to the Declaration of Condominium. In other
words, the “dispute” contained in CWELT’s complaint and the
“dispute” contained in the Association’s counterclaim, relate to the
very same subject matter, constituted a “dispute” as defined by section
718.1255,2 and were both subject to the mandatory presuit arbitration
procedure in section 718.1255(4)(a). We hold that, by its own action
(and inaction), CWELT waived the right to assert that the Association
could not file its counterclaim without first complying with that same
statute.

In reaching this conclusion, we find most helpful the Second
District’s analysis in Hawkins v. James D. Eckert, P.A., 738 So. 2d
1002 (Fla. 2d DCA 1999). In Hawkins, a law firm sued a former client
to recover unpaid attorney’s fees claimed to be owed under a written
contract with an arbitration provision. The former client answered and
filed a counterclaim against the firm. In response, the firm moved to
compel arbitration of the counterclaim in accordance with the written
contract providing for mandatory arbitration of any fee disputes.

The trial court granted the motion to compel arbitration, and the
former client appealed. The law firm argued that, although it waived
its right to arbitrate the fee dispute by filing the complaint, the right to
demand arbitration was “revived” when the former client filed her

counterclaim. Id. at 1003. Our sister court rejected that argument and
reversed, holding that the former client’s counterclaim “did not alter
the scope and nature of the litigation to the extent that it revived the
[law firm’s] previously waived right to demand arbitration.” Id.

In like fashion, the requirement of presuit arbitration was waived
when CWELT initially filed its complaint without first complying
with section 718.1255(4)(a). The Association’s counterclaim, filed
nearly three years into the litigation, did not revive CWELT’s right to
compel arbitration under section 718.1255(4)(a), because the
counterclaim did not alter the scope and nature of the litigation. To the
contrary, the parties’ claims are flip sides of the same coin: CWELT’s
complaint sought a declaration that the Amendment is void and sought
damages for loss rental income; the Association’s counterclaim
sought enforcement (and by necessity a declaration of the validity) of
the very same Amendment prohibiting CWELT from leasing the unit
to unauthorized tenants without the Board of Directors’ approval. See
also Chaikin v. Parker Waichman LLP, 253 So. 3d 640, 645 (Fla. 2d
DCA 2017) (reaffirming Hawkins and holding: “As in Hawkins, by
pursuing relief in the trial court based upon the Partnership Agree-
ment, [plaintiff] waived its right to compel arbitration of [defendant’s]
counterclaims, which were also based upon the Partnership Agree-
ment”); Owens & Minor Med., Inc. v. Innovative Mktg. and Distrib.
Servs., Inc., 711 So. 2d 176, 177 (Fla. 4th DCA 1998) (affirming trial
court’s denial of plaintiff’s motion to compel arbitration of defen-
dant’s counterclaim and holding: “[T]he counterclaim does not
involve issues separate and distinct from those raised in appellant’s
amended complaint. . . . The matters raised in the counterclaim are
intertwined with issues raised in the amended complaint, since to
decide each claim a fact finder would necessarily have to resolve fact
issues common to both. This close relationship between the claims of
the parties distinguishes this case from those cited by appellant, where
claims subject to arbitration were ‘separate and distinct’ from claims
for which arbitration had arguably been waived.”)3

Affirmed.
))))))))))))))))))

1“This Court reviews de novo a trial court’s ruling on a motion to dismiss.” Jackson
v. Shakespeare Found., Inc., 108 So. 3d 587, 592 (Fla. 2013).

2Under the statute, “a dispute” is “any disagreement between two or more parties
that involves,” among other things, “[t]he authority of the board of directors, under this
chapter or association document to [ ] [r]equire any owner to take any action, or not to
take any action, involving that owner’s unit or the appurtenances thereto.” §
718.1255(1)(a)1, Fla. Stat. (2015).

3Given the length of time during which the parties had already litigated the validity
and enforceability of this Amendment, we also find (as we did in Sterling) that “the
intent of the statute would not be furthered by compelling arbitration and would, in fact,
be contrary to the statute’s stated intent.” Sterling Condo. Ass ‘n, Inc. v. Herrera, 690
So. 2d 703, 704 (Fla. 3d DCA 1997).

*        *        *

Creditors’ rights—Garnishment—Exemptions—Head of household—
By language of guaranty executed by debtor, debtor waived claim of
exemption as to any earnings in excess of $500 per week

HECTOR M. CASTRO, Appellant/Cross-Appellee, v. MERCANTIL
COMMERCEBANK, N.A., Appellee/Cross-Appellant. 3rd District. Case No. 3D19-
1179. L.T. Case No. 11-14536. April 29, 2020. An appeal from the Circuit Court for
Miami-Dade County, David C. Miller, Judge. Counsel: Law Offices of Lisette M.
Blanco, and Lisette M. Blanco, for appellant/cross-appellee. Law Offices of Victor K.
Rones, P.A., and Victor K. Rones, for appellee/cross-appellant.

(Before SALTER, LINDSEY, and MILLER, JJ.)

(MILLER, J.) Appellant, Hector M. Castro, challenges a nonfinal
order authorizing the garnishment of his disposable earnings.1 We
have jurisdiction pursuant to Florida Rule of Appellate Procedure
9.130(a)(3)(C)(ii). On appeal, Castro contends the lower tribunal
erred in determining his written consent to the garnishment of his
earnings divested him of his right to avail himself of Florida’s “head
of family” statutory exemption. We discern no error, thus affirm.
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BACKGROUND
In late 2009, Halmac Development, Inc. (“Halmac”) executed a

promissory note in the principal amount of $250,000.00 payable in
stipulated installments to the order of appellee, Mercantil
Commercebank, N.A. (“Mercantil”). The note was personally
guaranteed by Castro, as evidenced by an unlimited continuing
guaranty, and secured by certain collateral. Under the terms of the
guaranty, upon default, Mercantil was entitled to “collect any
deficiency balance with or without resorting to legal process.”

The guaranty contained the following capitalized provision:
“GUARANTOR HEREBY CONSENTS TO THE ATTACHMENT
OR GARNISHMENT OF HIS/HER/ITS EARNINGS.” It further
specified, the “[o]bligations [hereunder] . . . shall not be affected or
impaired [by] . . . [a]ny present or future law . . . purporting to reduce,
amend or otherwise affect the indebtedness . . . or any other terms of
payment.”

Less than one year later, Halmac defaulted under the terms of the
note by failing to tender the requisite principal and interest payments.
Mercantil filed suit and, in 2015, obtained final summary judgments
against both Castro, in his individual capacity as guarantor, and
Halmac, as the corporate borrower.

In 2019, Mercantil filed a motion for a continuing writ of garnish-
ment against Castro. The trial court issued the writ, which was
promptly served upon Castro’s employer. Thereafter, Castro filed a
motion to dissolve, claiming his wages were exempt from garnish-
ment because he was the “head of family,” as defined under section
222.11, Florida Statutes. The lower tribunal duly conducted a hearing
and subsequently determined that Castro had renounced his right to
avoid garnishment in writing. The instant appeal ensued.

STANDARD OF REVIEW
On appeal, Castro contends the contractual language is deficient to

effectuate a waiver of his claim of exemption. Because this issue
requires us to interpret a contractual provision, along with Florida
garnishment law, we apply a de novo standard of review. See
Command Sec. Corp. v. Moffa, 84 So. 3d 1097, 1099 (Fla. 4th DCA
2012) (“ ‘The interpretation of a written contract is a question of law’
and the appellate court construes the contract ‘under a de novo
standard of review.’ ”) (quoting Gilman Yacht Sales, Inc. v. FMB
Invs., Inc., 766 So. 2d 294, 296 (Fla. 4th DCA 2000)); Aramark Unif.
& Career Apparel, Inc. v. Easton, 894 So. 2d 20, 23 (Fla. 2004) (“The
construction of a statute is an issue of law subject to de novo review.”)
(citation omitted).

LEGAL ANALYSIS
Florida law confers upon “[e]very person or entity who has sued to

recover a debt or has recovered judgment in any court against any
person or entity . . . a right to a writ of garnishment.” § 77.01, Fla. Stat.
(2019). Nonetheless, the debtor may seek to avoid the garnishment. §
77.07, Fla. Stat. (2019). By statute, “[a]ll of the disposable earnings of
a head of family whose disposable earnings are less than or equal to
$500 a week are exempt from attachment or garnishment.” §
222.11(2)(a), Fla. Stat. (2009). However, a debtor is vested with the
power to waive his or her right to the garnishment of disposable
earnings “which are greater than $500 a week,” by “agree[ing]
otherwise in writing.” § 222.11(2)(b), Fla. Stat. (2009).

The head of family exemption is designed to “protect citizens
against financial reverses and difficulties and to permit the citizen
when residing in Florida and head of a family to be secure in money
coming to him for his labor and services thereby supporting his family
and preventing it from becoming a public charge.” Mazzella v. Boinis,
617 So. 2d 1156, 1157 (Fla. 4th DCA 1993) (quoting Holmes v. Blazer
Fin. Servs., Inc., 369 So. 2d 987, 988 (Fla. 4th DCA 1979)). There-
fore, the exemption should be liberally construed in favor of the

debtor. Id. (citations omitted). Nonetheless, “section 222.11(2)(b),
[Florida Statutes (2009),] does not prescribe any particular language
to effect a waiver of the wage exemption.” USAmeriBank v. Klepal,
100 So. 3d 56, 59 (Fla. 2d DCA 2011).

In the instant case, the parties do not dispute that Castro qualifies
as the head of family. Instead, they diverge in their urged conclusions
regarding the ramifications of the guaranty, as penned. Mercantil
asserts that, by executing the consent to garnishment, Castro re-
nounced his claim of exemption as to any earnings in excess of
$500.00 per week, whereas Castro avers he assented to the mere
issuance of a writ of garnishment.2

“Contracts are voluntary undertakings, and contracting parties are
free to bargain for—and specify—the terms and conditions.”
Okeechobee Resorts, L.L.C. v. E Z Cash Pawn, Inc., 145 So. 3d 989,
993 (Fla. 4th DCA 2014). Accordingly, “[w]hen the language of a
contract is clear and unambiguous, courts must give effect to the
contract as written and cannot engage in interpretation or construction
as the plain language is the best evidence of the parties’ intent.”
Talbott v. First Bank Fla., FSB, 59 So. 3d 243, 245 (Fla. 4th DCA
2011) (citation omitted); see M & G Polymers USA, LLC v. Tackett,
574 U.S. 427, 435, 135 S. Ct. 926, 933, 190 L. Ed. 2d 809 (2015)
(“Where the words of a contract in writing are clear and unambiguous,
its meaning is to be ascertained in accordance with its plainly ex-
pressed intent.”) (quoting 11 Williston, Williston on Contracts §30:6
(4th ed. 2012)). We are further “constrained by law to construe a
contract as a whole so as to give effect . . . to all provisions of the
agreement if it can be reasonably done.” McArthur v. A.A. Green &
Co. of Fla., Inc., 637 So. 2d 311, 312 (Fla. 3d DCA 1994) (citation
omitted).

Here, by the plain language of the guaranty, the default in the
payment obligation by the borrower vests Mercantil with expansive
collection rights. Moreover, the consent to garnishment clause is both
unambiguous and devoid of any limiting language. As the relevant
statute merely requires the debtor “agree[ ] otherwise in writing” to
garnishment, and, here, there was a “consent” to the “garnishment” of
“earnings,” the contractual language is sufficient to waive the head of
family exemption to which the debtor would otherwise have been
entitled. § 222.11(2)(b), Fla. Stat. (2009).

Finally, it bears note that, regardless of the contractual terms,
Mercantil, as the judgment holder, was already statutorily endowed
with the “right to a writ of garnishment.” § 77.01, Fla. Stat. Thus, as
was so aptly penned by our esteemed sister court in an analogous
dispute:

If the garnishment paragraph authorizes only the issuance of a writ of
garnishment and nothing more, then the paragraph does not give the
Bank any right it did not already have by statute. “Courts must
‘construe contracts in such a way as to give reasonable meaning to all
provisions,’ rather than leaving part of the contract useless.” Publix
Super Mkts., Inc. v. Wilder Corp. of Del., 876 So. 2d 652, 654 (Fla. 2d
DCA 2004) (quoting Hardwick Props., Inc. v. Newbern, 711 So. 2d
35, 40 (Fla. 1st DCA 1998)). The narrow interpretation of the
garnishment paragraph urged . . . renders the paragraph meaningless.
The garnishment paragraph’s purpose is to increase the rights
available to the Bank for the enforcement of a judgment in the event
of a default. A proper interpretation of the garnishment paragraph
avoids rendering it useless by construing it as including an agreement
for the waiver of the exemption for wage garnishment for a head of
family as authorized by section 222.11(2)(b).

Klepal, 100 So. 3d at 60-61. Accordingly, we conclude that the written
consent to garnishment rendered the claim of exemption unavailable,
and we affirm the order under review. Id. at 61; see Hart v. Wachovia
Bank, Nat’l Ass’n, 159 So. 3d 244, 246 (Fla. 1st DCA 2015) (“We
hold that [appellant] ‘agreed otherwise in writing’ to garnishment as
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required by section 222.11, when he signed the [g]uaranty with the
waiver language. To construe the waiver in the [g]uaranty as not
allowing the [a]ppellee to seek garnishment is to construe the
[g]uaranty in a manner which defeats its purpose.”) (citations
omitted).

Affirmed.
))))))))))))))))))

1We affirm the wage issue raised by Mercantil in its cross-appeal without further
elaboration. See In re Bhalla, No. 8:16-bk-00265-RCT (Bankr. M.D. Fla. July 12,
2018); In re Crespo, No. 16-24842 (Bankr. S.D. Fla. June 5, 2017).

2Castro further contends the amended version of section 222.11, Florida Statutes
(2019), applies. As the guaranty, executed in 2009, specified the obligations thereunder
would not be affected or impaired by any “future law . . . purporting to reduce, amend
or otherwise affect the indebtedness . . . or any other terms of payment,” we find no
merit to this claim. See Art I, § 10, Fla. Const. (“No bill of attainder, ex post facto law
or law impairing obligation of contracts shall be passed.”); Cenvill Inv’rs, Inc. v.
Condo. Owners Org. of Century Vill. E., Inc., 556 So. 2d 1197, 1200 (Fla. 4th DCA
1990) (“[T]he law imposes upon the marketplace a presumption that parties enter into
contracts in contemplation of existing statutory and case law. That context becomes
part of the bargain and thus cannot be relied on by either contracting party to avoid an
obligation or enhance a remedy.”); see also Hart v. Wachovia Bank, Nat’l Ass’n, 159
So. 3d 244, 246 n.2 (Fla. 1st DCA 2015) (“We find that the version of the statute in
effect when the [g]uaranty was entered is applicable here. To hold otherwise would
allow the 2010 amendments to be an unlawful impairment of contracts in violation of
Article I, Section 10, of the Florida Constitution.”).

*        *        *

Mandamus—Petitioner is not entitled to writ of mandamus where an
adequate, alternative remedy exists—Petitioner is not entitled to writ
of mandamus to compel trial court to exercise subject matter jurisdic-
tion over claims where trial court has dismissed complaint without
prejudice to amend, as petitioner has an adequate remedy of appealing
any final order of dismissal

POINT CONVERSIONS, LLC, Petitioner, v. PFEFFER & MARIN HOLDINGS,
LLC, Respondent. 3rd District. Case No. 3D20-0249. L.T. Case No. 19-8437. April 29,
2020. A Case of Original Jurisdiction—Mandamus. Counsel: Ferguson Law P.A., and
Kenneth W. Ferguson (Ft. Lauderdale), for petitioner. Shutts & Bowen, LLP and
Joseph W. Bain, Matthew R. Chait and Sean M. Smith (West Palm Beach), and Daniel
E. Nordby (Tallahassee), and Garrett A. Tozier (Tampa), for respondent.

(Before LINDSEY, HENDON, and MILLER, JJ.)

(LINDSEY, J.) Petitioner Point Conversions, LLC seeks a writ of
mandamus to compel the trial court to exercise subject-matter
jurisdiction over various state law claims, which are based on alleged
infringements of Point Conversions’ intellectual property rights.
Because an adequate, alternative remedy exists, we deny the Petition.1

Point Conversions challenges the trial court’s order dismissing its
complaint, without prejudice to amend, for lack of subject-matter
jurisdiction. Point Conversions did not amend its complaint, and the
trial court has not yet entered a final order of dismissal. This is not a
situation that warrants the exercise of our extraordinary writ jurisdic-
tion. As such, Point Conversions is not entitled to relief.

It is blackletter law that “[t]o be entitled to a writ of mandamus, [1]
the petitioner must have a clear legal right to the requested relief, [2]
the respondent must have an indisputable legal duty to perform the
requested action, and [3] the petitioner must have no other adequate
remedy.” E.g., Bailem v. State, 984 So. 2d 604, 606 (Fla. 3d DCA
2008) (citations omitted); see also Huffman v. State, 813 So. 2d 10, 11
(Fla. 2000); 35 Fla. Jur. 2d Mandamus and Prohibition § 5 (“Entitle-
ment to mandamus relief, generally”).2 We emphasize here the
requirement that the petitioner must show the absence of any other
adequate remedy.3 See Wuesthoff Mem’l Hosp., Inc. v. Fla. Elections
Com’n, 795 So. 2d 179, 180 (Fla. 1st DCA 2001) (“We find it
unnecessary to determine whether [Petitioner] has satisfied the first
two elements because we conclude that it has not established that it has
no other adequate remedy.”).

Since mandamus is an extraordinary writ, the adequate remedy
requirement has long been recognized as essential to ensure that the

writ only be invoked in extraordinary circumstances. Indeed, this
requirement can be traced at least as far back as the beginning of the
1700s. See Case of Andover, 7 Eng. Rep. 1143, 1143; 2 Salk. 43, 43
(K.B. 1701) (“[I]t is rare to grant [mandamus] where one has any other
remedy . . . .”). The adequate remedy requirement is perhaps even
more important today, where rights and remedies are more fully
developed and defined than they were during the early development
of the common law.

Point Conversions argues that mandamus is properly used to test
the lower tribunal’s determination that it lacks jurisdiction. But as the
authorities Point Conversion cites make clear, this is only true when
a petitioner “has no other legal method for obtaining relief.” See Pino
v. Dist. Court of Appeal, Third Dist., 604 So. 2d 1232, 1233 (Fla.
1992) (citing Caldwell v. Estate of McDowell, 507 So. 2d 607 (Fla.
1987)). Here, Point Conversions indisputably has an adequate remedy
to challenge the trial court’s ultimate determination—if and when
such determination is made—that it lacks subject-matter jurisdiction.
The most obvious remedy would be to appeal a final order of dis-
missal. See, e.g., Welch v. State, 95 So. 751 (Fla. 1923) (“Mandamus
can only be resorted to where there is no other adequate remedy to
accomplish the purpose sought thereby; and where a remedy by
appeal . . . is competent to afford full and ample relief, mandamus will
not lie.”). We therefore deny Point Conversions’ Petition for Writ of
Mandamus.

Petition denied.
))))))))))))))))))
(MILLER, J., specially concurring.) Although I concur in the
conclusion that mandamus is unwarranted, to the extent the majority
relies solely upon the determination that petitioner must avail itself of
an alternative remedy, in the narrow context presented, I am less
sanguine.4 Thus, I respectfully write separately to clarify our existing
jurisprudence.

Petitioner seeks a writ of mandamus compelling the lower tribunal
to reinstate its dismissed claims, contending,

the trial court has refused to exercise jurisdiction over a cause of action
within its jurisdiction in disregard for [petitioner’s] clear legal right to
access to the courts, which “cannot be countenanced [in light of]
[a]rticle I, [s]ection 21 of the Florida Constitution,” and [petitioner]
continues to suffer irreparable harm as a result. Jacobs Wind Elec. Co.
Inc. v. Dep’t of Transp., 626 So. 2d 1333, 1337 (Fla. 1993).

Following a comprehensive hearing on respondent’s motion to
dismiss for want of jurisdiction, the lower tribunal dismissed the case,
without prejudice, and granted leave to amend the complaint.
Petitioner elected not to amend, and, instead, sought mandamus relief.

“Mandamus is an extraordinary remedial process which is
awarded, not as a matter of right, but in the exercise of a sound judicial
discretion.” Duncan Townsite Co. v. Lane, 245 U.S. 308, 311, 38 S.
Ct. 99, 101, 62 L. Ed. 309 (1917). “In this country the courts empow-
ered to exercise jurisdiction by mandamus are generally fixed by the
constitutions of the various states, or by legislative enactment not
inconsistent therewith.” Commonwealth ex rel. Elkin v. Barnett, 48 A.
976, 981 (Pa. 1901) (citation omitted). Under Florida law, mandamus
jurisdiction is constitutionally derived, and adheres to the traditions
developed by the King’s bench under English common law. See Art.
V, § 3(b)(8), Fla. Const.; Art. V, § 4(b)(3), Fla. Const.; Art. V, § 5(b),
Fla. Const.; Fla. R. App. P. 9.030(a)(3); Fla. R. App. P. 9.030(b)(3);
Fla. R. App. P. 9.030(c)(3). The High Court of Justice exerted
“significant collateral control over inferior and rival courts through the
use of prerogative writs.” Pulliam v. Allen, 466 U.S. 522, 532, 104 S.
Ct. 1970, 1976, 80 L. Ed. 2d 565 (1984). Nonetheless, this early
tribunal narrowly curtailed mandamus to obliging duty-bound action
in the face of inaction. State ex rel. Laclede Bank v. Lewis, 76 Mo. 370,
379 (1882).
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An oft-cited illustration of this appears in the case of The King v.
The Justices of Kent, 14 East. R. 395. There the court determined:

mandamus would [b]e to compel the justices to hear and pass on an
application of the journeymen millers, to rate their wages under an act
of Parliament, which the justices had solemnly determined did not
confer on them that power, and for which reason they had declined to
hear the case on the merits . . . Lord Ellenborough said, “We do not,
however, by granting this mandamus, at all interfere with the exercise
of that discretion which the Legislature meant to confide to the justices
of the peace in session. We only say that they have a discretion to
exercise; and therefore they must hear the application: but having
heard it, it rests with them to act or not upon it as they think fit.”

Cowan v. Fulton, 64 Va. 579, 584-85 (1873).
Consistent with these principles, as early as 1883, the United States

Supreme Court issued a series of opinions recognizing that mandamus
was the proper vehicle to challenge the abject failure by a lower
tribunal to exercise jurisdiction over a given action. Ex parte
Bradstreet, 32 U.S. 634, 648, 8 L. Ed. 810 (1833); see also Ex parte
Parker, 120 U.S. 737, 743, 7 S. Ct. 767, 769, 30 L. Ed. 818 (1887)
(“This presents a case for the exercise of the jurisdiction of this court
in mandamus according to the principles and practice applicable
thereto. That writ properly lies in cases where the inferior court refuses
to take jurisdiction where by law it ought so to do.”); Crawford v.
Haller, 111 U.S. 796, 797, 4 S. Ct. 697, 697, 28 L. Ed. 602 (1884)
(“The dismissal of the writ was a refusal to hear and decide the cause.
The remedy in such a case, if any, is by mandamus to compel the court
to entertain the case and proceed to its determination, not by writ of
error to review what has been done.”) (citations omitted). The
decisions declined to impute any alternative remedies requirement.
Indeed, no such remedies existed, as each of the cases lay dormant by
virtue of the fact that the presiding judge, serving as the “gatekeeper
to the judicial process,” unfathomably refused to exercise discretion
and render ruling. Bell v. Crump, 651 So. 2d 975, 979 (La. Ct. App.
1995).

In the progeny of cases spawned by that era, our contemporary
courts have continued to articulate the following demarcation:

If the court refuses from the beginning to take jurisdiction of a case,
upon the mistaken theory that it has no jurisdiction, mandamus will lie
to compel it to proceed, but if it takes jurisdiction, and . . . judicially
determines, although erroneously, that it has no jurisdiction, manda-
mus will not lie.5

Mandamus to Compel Court to Assume or Exercise Jurisdiction
Where it has Erroneously Dismissed the Cause or Refused to Proceed
on the Ground of Supposed Lack of Jurisdiction, 4 A.L.R. 582 (1919)
(emphasis added); see, e.g., Ex parte Parker, 131 U.S. 221, 226, 9 S.
Ct. 708, 709, 33 L. Ed. 123 (1889) (“The right of mandamus lies, . . .
where an inferior court refuses to take jurisdiction when by law it
ought to do so, or where, having obtained jurisdiction, it refuses to
proceed in its exercise. It does not lie to correct alleged errors in the
exercise of its judicial discretion.”) (citations omitted). Thus, it is clear
that mandamus may be properly utilized to compel inferior tribunals
to faithfully execute their legitimate powers “whenever the same are
either denied, or delayed.” Thomas Tapping, The Law and Practice of
the High Prerogative Writ of Mandamus, as it Obtains Both in
England, and in Ireland 154 (1853). Conversely, “mandamus does
not lie to coerce the discretion of a subordinate tribunal.” Ex parte
Bradstreet, 32 U.S. at 646.

Here, the lower tribunal did not decline from the onset to “take
jurisdiction” of the case. Instead, it reviewed the complaint, afforded
the parties notice and an opportunity to be heard, and, ultimately,
rendered a judicial determination that the pleading, as penned, was
deficient to instill jurisdiction. See State v. Petteway, 96 Fla. 74, 76,
117 So. 696, 696 (Fla. 1928) (“Thus the present proceeding by
mandamus becomes an attempt . . . to direct the manner in which [the

trial court] shall exercise [its] jurisdiction, by commanding” a specific
ruling.). Hence, the tribunal “acted judicially,” and if the writ issued,
the court could not “comply with the mandate without a modification
or reversal of its” decree. Mandamus to Compel Court to Assume or
Exercise Jurisdiction Where it has Erroneously Dismissed the Cause
or Refused to Proceed on the Ground of Supposed Lack of Jurisdic-
tion, 4 A.L.R. 582 (1919); see also State ex rel. N. St. Lucie River
Drainage Dist. v. Kanner, 152 Fla. 400, 403, 11 So. 2d 889, 890
(1943) (“[M]andamus is the proper remedy to compel a court to
exercise its jurisdiction when such court possesses jurisdiction and
refuses to exercise it, but mandamus cannot be maintained to control
or direct the manner in which such court shall act in the lawful
exercise of its jurisdiction.”).

Under these circumstances, the petition, on its face, seeks to
“control [the] discretion [of the lower court] while acting within its
jurisdiction.” Ex parte Brown, 116 U.S. 401, 402, 6 S. Ct. 387, 387, 29
L. Ed. 676 (1886); see Coral Springs Tower Club II Condo. Ass’n, Inc.
v. Dizefalo, 667 So. 2d 966, 967 (Fla. 4th DCA 1996) (“Mandamus is
not available to mandate the doing or undoing of a discretionary act or
a merely erroneous decision.”) (citations omitted). Accordingly, I
cannot conclude the lower tribunal unconstitutionally deprived
petitioner of access to the courts, and I agree that mandamus does not
lie.
))))))))))))))))))

1Mandamus is appropriate only if a petitioner does not have any adequate
administrative or legal remedies. See Philip J. Padovano, Fla. App. Prac. § 30:2 (2019
ed.) (“Mandamus is not appropriate if there is another adequate remedy. Generally, a
party who has failed to exhaust other administrative or legal remedies is not entitled to
a writ of mandamus.”). Although mandamus is itself a legal remedy, “the granting of
the writ is governed by equitable principles. Just as equitable remedies are unavailable
when there is an adequate remedy at law, so relief by mandamus is unavailable unless
no other adequate remedy exists.” Kellar v. Moore, 820 So. 2d 1015, 1016 (Fla. 1st
DCA 2002) (citations and internal quotation marks omitted).

2These firmly established requirements have been articulated for hundreds of years.
See Rex v. Barker, 97 Eng. Rep. 823, 824; 3 Burr. 1265, 1266 (K.B. 1762). (“Where
there is a right to execute an office, perform a service, or exercise a franchise . . . and a
person is kept out of possession, or dispossessed of such right, and has no other specific
legal remedy; this Court ought to assist by a mandamus . . . .”).

3Because the existence of an adequate remedy is dispositive, we do not address the
concurrence’s theory—a theory neither party raised—that the decisive factor is the
point at which the lower tribunal determines whether it has subject-matter jurisdiction.
Here, no such final determination has been made. Rather, the trial court has dismissed
the Petitioner’s complaint without prejudice to amend.

4“To ensure that mandamus remains an extraordinary remedy, [the petitioning
parties] must show that they lack adequate alternative means to obtain the relief they
seek.” Mallard v. U.S. Dist. Court for S. Dist. of Iowa, 490 U.S. 296, 309, 109 S. Ct.
1814, 1822, 104 L. Ed. 2d 318 (1989) (citations omitted). Moreover, “exhaustion of
remedies is broadly stated as the withholding of judicial relief on a claim or dispute
cognizable by an administrative body until the administrative process has run its
course.” Gottschalk v. Hegg, 228 N.W.2d 640, 642 (S.D. 1975) (citing Myers v.
Bethlehem Shipbuilding Corp., 303 U.S. 41, 58 S. Ct. 459, 82 L. Ed. 638 (1939); Grosz
v. Conser, 45 N.W.2d 734 (S.D. 1951)).

5Respondent adeptly notes this distinction, submitting “[t]he issue of whether the
lower tribunal possesses subject matter jurisdiction is distinguishable from whether the
trial court acknowledged its subject matter jurisdiction but failed to comply with its
nondiscretionary ministerial duty, such as the refusal to proceed with a bench trial when
both parties had waived a jury trial.”

*        *        *

Criminal law—Attempted first degree murder of law enforcement
officer—Jury instructions—Trial court fundamentally erred by failing
to instruct jury regarding whether defendant had knowledge that
victims were law enforcement officers—Defense that violence was due
to Paxil Discontinuation Syndrome that rendered defendant legally
insane at time of offense did not amount to concession that defendant
knew victims were law enforcement  officers—Neither fact that
charging document, which included knowledge element, was read to
venire, nor fact that jury found defendant “guilty as charged” in the
information changes result—New trial required

ROBERT SCHMINKY, Appellant, v. THE STATE OF FLORIDA, Appellee. 3rd
District. Case No. 3D18-959. L.T. Case No. 15-21-A-P. April 29, 2020. An Appeal
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from the Circuit Court for Monroe County, Luis M. Garcia, Judge. Counsel: Carlos J.
Martinez, Public Defender, and Jonathan Greenberg, Assistant Public Defender, for
appellant. Ashley Moody, Attorney General, and Richard L. Polin, Assistant Attorney
General, for appellee.

(Before LOGUE, LINDSEY and GORDO, JJ.)

(GORDO, J.) Robert Schminky appeals his convictions for two counts
of attempted first-degree murder of a law enforcement officer. He
seeks a new trial on the attempted murder charges, arguing that the
trial court fundamentally erred by failing to instruct the jury regarding
whether he had knowledge that the victims were law enforcement
officers. Based on Ramroop v. State, 214 So. 3d 657 (Fla. 2017), we
agree. Accordingly, we reverse and remand for a new trial.

FACTUAL AND PROCEDURAL BACKGROUND
In September of 2014, Schminky was prescribed Paxil, which he

abruptly ceased taking at some point thereafter. Then, on January 20,
2015, he beat his wife with a shotgun, was involved in a high-speed
chase with officers and shot at two of them. He was charged with two
counts of attempted murder of an officer, aggravated battery,
aggravated assault on an officer and aggravated fleeing or eluding.1 At
trial, a defense expert testified that his unprovoked violence was due
to Paxil Discontinuation Syndrome (“PDS”). He stated, “the symp-
toms of PDS include unprovoked bouts of anger, hostility, and
violence.” He further testified that Schminky’s actions were spontane-
ous events and that he was not in control of his actions. According to
the defense expert, PDS rendered Schminky legally insane at the time
of the offense, meaning that he was unable to know right from wrong.

On the evening of the incident, Ms. Schminky asked the defendant
about a doctor’s appointment, which resulted in an argument during
which he threatened to shoot her and hit her with a shotgun. During
this incident, Ms. Schminky called 911.

Deputy Angelina Lubin responded to the 911 call. When she
arrived, she heard Ms. Schminky calling for help. While Deputy
Lubin looked around to find her, the defendant walked past the officer.
Deputy Lubin tried to get his attention but Schminky kept walking
without responding. Deputy Lubin then realized that Schminky was
holding a gun and ordered him to drop it. Schminky fired a shot,
Deputy Lubin radioed for backup and Schminky fired a second shot
and then drove off.

After hearing on the radio that shots had been fired, Sergeant
Sydney Whitehouse and Trooper Christine Gracey drove towards the
location. Dispatch advised them that Schminky was driving a white
Lexus SUV. The officers located the vehicle and pursued it with lights
and sirens. After a high-speed pursuit for some time, a shot was fired
from the Lexus at Sergeant Whitehouse’s patrol car. Schminky
sideswiped Trooper Gracey’s car and shot at it as he drove past.
Several other officers joined the pursuit, which came to a halt in a
Circle K parking lot. The officers attempted to box the Lexus in, and
the Lexus hit Trooper Gracey’s car head-on, at a low speed. The cars
became entangled and Schminky fired three times into Trooper
Gracey’s car. As Sergeant Whitehouse approached the Lexus, he
heard a gunshot and felt a bullet strike his leg, leaving a superficial
wound.2

After another vehicle pursuit, Deputy Nestor Argote caught up
with Schminky, who eventually left his car and continued on foot.
Deputy Argote followed Schminky through some woods. Schminky
was ordered to get down on the ground but failed to do so. He was then
subdued and arrested.

On February 9, 2015, Schminky was charged by information. The
information was amended on June 19, 2017.3 The amended informa-
tion charged Schminky with attempted murder of Sydney Whitehouse
(Count I), attempted murder of Christine Gracey (Count II), aggra-
vated battery on Honour Jean Schminky (Count III), aggravated
assault on Nestor Argote (Count IV) and aggravated fleeing and

eluding of law enforcement officers (Count V).4 Schminky’s trial
commenced on January 16, 2018.5

At trial, the defense strategy of the case was not to deny that the
events transpired as the State alleged—in fact, they conceded these
facts. Rather, the defense argued Schminky was not guilty by reason
of insanity because he could not appreciate the nature and wrongful-
ness of his conduct due to PDS. His expert, Dr. Stefan Rose, testified
that at the time of the offense Schminky was legally insane.

The standard instruction for attempted first-degree murder of a law
enforcement officer did not yet exist at the time of trial,6 and, as such,
was not read to the jury. Instead, the jury was instructed on regular
attempted first-degree murder, which excludes the element of
knowing that the victims were law enforcement officers.

The jury instruction read to Schminky’s jury states, in relevant part:
Count 1, Attempted Murder, First Degree, Premeditated:

To prove the crime of attempted first degree premeditated murder, the
State must prove the following three elements beyond a reasonable
doubt: Number one, Robert Blair Schminky did some act intending to
cause the death of Sydney Whitehouse that went beyond just thinking
or talking about it; two, Robert Blair Schminky acted with a premedi-
tated design to kill Sydney Whitehouse; three, the act would have
resulted in the death of Sydney Whitehouse except that someone
prevented Robert Blair Schminky from killing Sydney Whitehouse or
he failed to do so.
. . .

If you find the defendant guilty of attempted first degree murder,
you must then determine whether the State has further proved beyond
a reasonable doubt that Sydney Whitehouse was a law enforcement
officer engaged in the lawful performance of a legal duty.[7]

The instruction given on Count II, which was as to Trooper Gracey,
was identical. The jury was not instructed on knowledge in the
attempted murder charges and this finding was not on the verdict
form. Schminky was convicted as charged and was sentenced to
consecutive life sentences on Counts I and II. This appeal followed.

STANDARD OF REVIEW
The accuracy of a jury instruction is a question of law reviewed de

novo. Daniels v. State, 121 So. 3d 409, 413 (Fla. 2013).

LEGAL ANALYSIS
In Ramroop, the Florida Supreme Court held that “section 782.065

is a reclassification statute that creates a substantive offense, which
includes knowledge [that the victim was a law enforcement officer] as
an essential element.”8 214 So. 3d at 665. The trial court failed to
instruct the jury that Ramroop needed to have knowledge of the
officer’s status as such, and the jury failed to make this finding. Id. at
661. The jury findings that the officer was a law enforcement officer
and that he was performing his lawful duties at the time of the offense
were not enough, as knowledge is a specific finding that the jury must
make to convict a defendant of this new substantive crime, codified
under section 782.065. See generally id. The Ramroop court clearly
stated that because of the U.S. Supreme Court decision in Apprendi,9

the jury must be instructed on and must explicitly find, beyond a
reasonable doubt, that the defendant knew of the officer’s status
before he can be sentenced to life under section 782.065. Id. at 662-63.

There is no dispute that the jury instructions in this case did not
include a knowledge element in the attempted murder charges. Thus,
the only question for this Court’s consideration is whether that
omission constituted fundamental error requiring reversal. “The
failure to instruct the jury on an element of a crime is fundamental
error if the element was disputed at trial.” Parrondo v. State, 239 So.
3d 777, 781 (Fla. 3d DCA 2018) (citing Garcia v. State, 901 So. 2d
788, 794 (Fla. 2005); Reed v. State, 837 So. 2d 366, 369-70 (Fla.
2002)); see also Ramroop, 214 So. 3d at 665 (“This Court has ‘long
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held that fundamental error occurs in a jury instruction where the
instruction pertains to a disputed element of the offense and the error
is pertinent or material to what the jury must consider to convict.’ ”
(quoting Haygood v. State, 109 So. 3d 735, 741 (Fla. 2013))).

The State attempts to distinguish Ramroop and other relevant case
law by claiming that the knowledge element was not in dispute
because by putting on an insanity defense, an affirmative defense,
Schminky admitted he committed the crimes charged. That is belied
by the record and the defense theory of the case. The defense put
Schminky’s mental state and awareness at issue by arguing that he was
suffering from PDS at the time. See, e.g., State v. Tait, 387 So. 2d 338,
340 (Fla. 1980) (“At trial the [defendant] relied on the defense of
insanity and thus placed in issue his mental condition at the time of the
offense.”). They specifically asserted that Schminky did not have the
requisite knowledge at the time of the offenses to know the victims
were law enforcement officers. The defense never conceded that
Schminky knew that the victims were law enforcement officers. Thus,
the State needed to prove that he knew the victims were law enforce-
ment officers and the jury needed to be instructed on that. It was not
sufficient that the charging document, which included the knowledge
element, was read to the venire. It was also insufficient that the jury
found Schminky “guilty as charged” in the information because the
question presented is about the jury instructions, not the charging
document.

Furthermore, the fundamental error was not cured by the jury
instructions read in Counts IV and V. Count IV, aggravated assault on
a law enforcement officer, was as to Deputy Argote. Therefore,
despite the inclusion of a knowledge element, that count was victim
specific and Schminky’s knowledge as to Deputy Argote’s status
cannot be transposed to Sergeant Whitehouse and Trooper Gracey in
Counts I and II. Further, as to Count V, aggravated fleeing or eluding
an officer, the jury was required to find that Schminky “knowing he
had been directed to stop by a duly authorized law enforcement
officer, willfully fled in a vehicle.” The testimony was clear that at
least three officers pursued Schminky with lights and sirens while he
was driving away. Neither the amended information nor the jury
instructions specified which officers Schminky had been charged with
fleeing and eluding. The verdict form also does not specify the names
of any officers from which the jury concluded Schminky had willfully
fled. As such, the jury’s verdict on this count also fails to establish the
knowledge required in Counts I and II as to Sergeant Whitehouse and
Trooper Gracey.

“[T]he erroneous jury instructions that did not include knowledge
as an essential element of attempted murder of a law enforcement
officer as to section 782.065 amounted to fundamental error.”
Ramroop, 214 So. 3d at 668. “[T]he correct remedy is to remand for
a new trial on the [attempted murder] offense[s] charged in the
information, free of the incorrect jury instruction.” Id. at 667-68
(quoting Ortiz v. State, 192 So. 3d 517, 521 (Fla. 2d DCA 2016)); see
also Gabriel v. State, 248 So. 3d 265 (Fla. 5th DCA 2018); Rivera v.
State, 235 So. 3d 983 (Fla. 2d DCA 2017).

Reversed and remanded.
))))))))))))))))))

1The charges on the amended information were as follows: Count I—Attempted
First Degree Murder of a Law Enforcement Officer, Sydney Whitehouse; Count II—
Attempted First Degree Murder of a Law Enforcement Officer, Christine Gracey;
Count III—Aggravated Battery With a Deadly Weapon on Honour Jean Schminky;
Count IV—Aggravated Assault on a Law Enforcement Officer, Nestor Argote; and
Count V—Aggravated Fleeing or Attempting to Elude a Law Enforcement Officer.

2The bullet was never recovered, so Schminky was not charged with causing great
bodily harm because there was no proof as to who fired the shot that hit Sergeant
Whitehouse.

3On March 30, 2017, the Florida Supreme Court decided Ramroop, 214 So. 3d 657,
discussed infra.

4Neither the amended information nor the jury instructions specified the names of

the law enforcement officers from which Schminky was charged with fleeing and
eluding.

5The new jury instruction based on Ramroop was approved by the Florida Supreme
Court on February 8, 2018.

6Following the Florida Supreme Court’s decision in Ramroop, see 214 So. 3d at
668, n.4, a new instruction was adopted, which adds three elements under section
782.065 to the existing three elements for attempted murder. The relevant portion of the
Ramroop jury instruction, approved by the Florida Supreme Court in February of 2018,
reads as follows:

6.7 ATTEMPTED MURDER—RECLASSIFIED (BY VICTIM’S EMPLOY-
MENT AS LAW ENFORCEMENT OFFICER, CORRECTIONAL
OFFICER, ETC.)
§ 782.065, Fla. Stat.

In Ramroop v. State, 214 So. 3d 657 (Fla. 2017), the Florida Supreme Court held
that § 782.065(2), Fla. Stat. is a reclassification statute that creates a substantive
offense. Accordingly, the trial judge should add the three elements below to the
elements section of the appropriate Attempted Murder crime (See Instruction 6.2,
6.3, 6.3(a), or 6.4.)

(Victim) was a [law enforcement officer] [part-time law enforcement officer]
[auxiliary law enforcement officer] [correctional officer] [part-time correc-
tional officer] [auxiliary correctional officer] [correctional probation officer]
[part-time correctional probation officer] [auxiliary correctional probation
officer].

(Defendant) knew that (victim) was a [law enforcement officer] [part-time law
enforcement officer] [auxiliary law enforcement officer] [correctional officer]
[part-time correctional officer] [auxiliary correctional officer] [correctional
probation officer] [part-time correctional probation officer] [auxiliary
correctional probation officer].

(Victim) was engaged in the lawful performance of a legal duty.
7Notably missing is the material element of knowledge. Under Ramroop, discussed

infra, the State is required to prove, and the jury must find, beyond a reasonable doubt,
that the defendant knew that the victim was a law enforcement officer at the time of the
charged offense.

8Section 782.065, Florida Statues, requires life imprisonment where the trier of fact
finds, beyond a reasonable doubt, that:

(1) The defendant committed murder in the first degree in violation of s.
782.04(1) and a death sentence was not imposed; murder in the second or third
degree in violation of s. 782.04(2), (3), or (4); attempted murder in the first or
second degree in violation of s. 782.04(1)(a)1. or (2); or attempted felony murder
in violation of s. 782.051; and

(2) The victim of any offense described in subsection (1) was a law enforcement
officer, part-time law enforcement officer, auxiliary law enforcement officer,
correctional officer, part-time correctional officer, auxiliary correctional officer,
correctional probation officer, part-time correctional probation officer, or auxiliary
correctional probation officer, as those terms are defined in s. 943.10, engaged in
the lawful performance of a legal duty.

Id.
9“The United States Supreme Court made clear in Apprendi v. New Jersey, 530 U.S.

466, 120 S. Ct. 2348, 147 L.Ed.2d 435 (2000), that the Sixth Amendment to the United
States Constitution guarantees each criminal defendant the right ‘to a jury determina-
tion [of guilt on] every element of the crime with which he is charged, beyond a
reasonable doubt.’ ” Ramroop, 214 So. 3d at 661 (quoting Apprendi, 530 U.S. at 476-
77) (internal quotations omitted).

*        *        *

Guardianship—Incapacitated person—Conflict of interest between
guardian and ward—Probate court did not abuse discretion in
appointing ward’s daughter as limited guardian of his person and
property despite ward’s contention of conflict of interest—Existence of
Georgia restraining order against guardian did not create conflict of
interest where order was nullified upon dismissal of suit in Georgia
before Florida probate court’s order was rendered—Guardian’s
foreclosure suit on mortgage in which ward is named as co-defendant
due to his junior mortgage interest does not create conflict of interest
because no pecuniary transaction was at issue, and ward was sued only
as a necessary party

CHARLES WALDON, Appellant, v. IN RE: GUARDIANSHIP OF CHARLES
WALDON, Appellee. 3rd District. Case No. 3D18-2541. L.T. Case No. 15-3951. April
29, 2020. An Appeal from the Circuit Court for Miami-Dade County, Mindy S. Glazer,
Judge. Counsel: Golden Glasko & Assoc., P.A., and William H. Glasko, for appellant.
Thomas-McDonald Law Firm, P.A., and Aislynn Thomas-McDonald, for appellee.

(Before SALTER, LINDSEY and LOBREE, JJ.)
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(LOBREE, J.) Charles Waldon (the “ward”) appeals from the probate
court’s order appointing his daughter, Carla Alger (“Alger”), as
limited guardian of his person and property, alleging abuse of
discretion due to purported conflicts of interest between them. The
ward contends that the existence of a Georgia restraining order against
Alger at the time of the evidentiary hearings below, as well as her
foreclosure suit on the mortgage of another daughter, where he is
named co-defendant due to his junior mortgage interest, created
conflicts of interest that precluded her appointment.1 For the following
reasons, we affirm.

Factual and Procedural History
The ward and his wife were declared incapacitated and in need of

limited legal guardians in 2015. Elena George (“George”), one of their
daughters, was then appointed as his guardian, and arranged for the
ward’s care. Alger was appointed as guardian of their mother. Later
that same year, George gave permission to their sister, Sandra Dunn
(“Dunn”), to take the ward out to lunch one day. Upon their failure to
return home, George contacted the authorities. Three days later, the
ward telephoned that he was winterizing his cabin in Georgia with his
two other daughters, Inez Howard (“Howard”) and Glenda Waldon.

In October 2015, George traveled to Georgia in an effort to bring
the ward back, but he refused. The courts in Georgia did not recognize
the Florida order appointing George as guardian because it was not
properly domesticated. In September 2015, the ward reported alleged
physical abuse and financial exploitation by Alger, her husband, and
the ward’s former caretaker, Monte Graham (“Graham”), to the
Georgia Division of Aging Services, which forwarded the allegations
to Miami-Dade County police, recommending Alger’s prosecution.
In November 2015, the ward filed suit in Georgia against Alger, her
husband, and Graham, sought injunctive relief and damages for
alleged breach of fiduciary duties and deprivation of personal
property, and obtained an ex parte order enjoining Alger and her
husband from threatening, contacting, or attempting to remove the
ward from Georgia.

In January 2016, George obtained an order in the proceedings
below to show cause why Howard, Glenda Waldon, and Dunn should
not return the ward to her in Florida without delay. The sisters failed
to return the ward. George continued to pay the ward’s bills but
resigned as guardian in 2017. That year, Alger petitioned for appoint-
ment as the ward’s guardian.

In September 2018, at a hearing in Georgia, the ward testified that
he resided in Walker County by himself and received social security
and food stamps. He also asserted that Alger and her husband took
everything he owned, including his firearms and other valuable
personal property, that they had attempted to remove him from
Georgia against his will, and parked a vehicle so as to block his in an
attempt to prevent his escape. The ward testified that he would not
return to Florida, partly because he was afraid of being put in jail. The
Georgia trial court granted Alger’s motion to dismiss the suit on the
basis of forum non conveniens, finding the proceedings below in
Florida to be the more appropriate exercise of jurisdiction.2

At hearings in August and September 2018, in consideration of the
petition to appoint Alger as guardian, the lower court heard testimony
from several witnesses, but not the absent ward. Alger testified that
she had business experience, had taken a guardianship course, and
was already the guardian of her mother, the ward’s wife, and managed
their property. Melissa Cila, her niece, testified about poor conditions
in which the ward lives in Georgia and to Alger’s honest intentions in
seeking appointment. Howard opposed Alger and sought to be
appointed guardian herself, and their two other sisters testified on
Howard’s behalf. Howard testified that Alger was currently foreclos-
ing on a mortgage on a property Howard owned, and in which the

ward and his wife held junior mortgage liens, and that Howard, the
ward and his wife were defendants in that action. Copies of the
Georgia restraining order and abuse report were also introduced.3

In November 2018, the lower court rendered the order on appeal
appointing Alger as guardian. The court found that Alger was better
qualified to be guardian, and that her appointment was in the best
interests of the ward, noting their biological relation. The order noted
that Alger “met the legal requirements to serve as her father’s
Guardian” “upon the filing of an FDLE report showing no felony
convictions.” The court further observed:

The Court has also reviewed the Ward’s testimony in a transcript from
the court in Georgia where Ward obtained a restraining Order against
[Alger]. The proceedings were conducting [sic] in a very questionable
way in which it appeared due process may not have been afforded to
[Alger].

Howard was found unsuitable to be guardian partly based on her
facilitation of the ward’s transportation to Georgia without notice to
the prior guardian George, and her failure to return him, contrary to
the court’s standing order to show cause. The court also found that
Howard had a conflict of interest because she owed money to the
ward.

Standard of Review
“An appellate court reviews a probate court’s appointment of a

guardian under an abuse of discretion standard.” Acuna v. Dresner, 41
So. 3d 997, 999 (Fla. 3d DCA 2010). Because “judicial discretion is
never unbridled,” it is “subject to the test of reasonableness; i.e., it
must be supported by logic and justification for the result, founded on
substantial competent evidence.” In re Guardianship of Sitter, 779 So.
2d 346, 348 (Fla. 2d DCA 2000). Moreover, “we must view the facts
below in a light most favorable to sustaining the determination of the
trial court.” Lopez v. Perez, 221 So. 3d 1204, 1205 n.1 (Fla. 3d DCA
2016).

Analysis
The lower court’s exercise of discretion in appointing Alger as the

guardian was pursuant to section 744.312, Florida Statutes (2018).4 A
court may not appoint a guardian in any circumstance in which a
conflict of interest has arisen. § 744.446(1)-(2), Fla. Stat. (2018);5 see
also § 744.309(3), Fla. Stat. (2018). A conflict of interest is “[a] real
or seeming incompatibility between one’s private interests and one’s
public or fiduciary duties.” Conflict of Interest, Black’s Law Dictio-
nary (9th ed. 2009). If a transaction involves a conflict of interest
between a guardian and ward, the transaction is prohibited, regardless
of the fairness to the ward or whether the transaction is in the best
interests of the ward. See Sun Bank & Tr. Co. v. Jones, 645 So. 2d
1008, 1018 (Fla. 5th DCA 1994). The order appointing a guardian
must be consistent with the incapacitated person’s welfare and safety,
and must be the least restrictive appropriate alternative. §
744.2005(3), Fla. Stat. (2018).

A guardian may not generally acquire an ownership, possessory,
security, or other pecuniary interest adverse to the ward pursuant to
section 744.446(1)(b). Here, at the time of appointment, the guardian
did hold a senior mortgage in property that she had sued to foreclose
on and in which the ward also owned a junior interest. However, under
these facts, where no pecuniary transaction was at issue, the ward was
sued only as a necessary party, and there was no indication that the
guardian’s interest would prevent her from giving her father the same
care she had given to her mother, this did not create a sufficient
conflict.6

Further, section 744.446(2) clearly prefaces its prohibition with the
clause “unless prior approval is obtained by court order, or unless such
relationship existed prior to appointment of the guardian and is
disclosed to the court.” The alleged conflict raised here predated the



Headnotes and indexes are copyrighted and may not be duplicated by photocopying, printing,
or other means without the express permission of the publishers. 1-800-351-0917

DISTRICT COURTS OF APPEAL 45 Fla. L. Weekly D1009

appointment and was later disclosed. Alternatively, the lower court
approved of it, by declining to find it preclusive of appointment.
Nothing in the record or the law suggests that no reasonable judge
would have found the alleged conflicts of interest here to have been
insufficient, as the lower court did. Cf. In re Guardianship of Jones,
243 So. 3d 503, 505-06 (Fla. 2d DCA 2018) (affirming appointment
waiving limitations set by section 744.312(4)(b) after an evidentiary
hearing and detailed order setting forth specific findings supported by
competent substantial evidence in the record).

When the facts are viewed in favor of sustaining the appointment,
we must not disturb such findings where, as here, they are supported
by the record. See Manassa v. Manassa, 738 So. 2d 997, 998 (Fla. 1st
DCA 1999); see also In re Guardianship of Lawrence, 563 So. 2d 195,
197 (Fla. 1st DCA 1990) (affirming lower court’s acceptance of report
alleging guardian’s breach of fiduciary duty only because supported
by other competent, substantial evidence).

As to the Georgia restraining order, the trial court’s finding giving
it no weight because of a perceived, underlying lack of due process is
not supported by the record. However, “if a trial court reaches the right
result, but for the wrong reasons, it will be upheld if there is any basis
which would support judgment in the record.” Dade Cty. Sch. Bd. v.
Radio Station WQBA, 731 So. 2d 638, 644 (Fla. 1999). Although this
order existed at the time of the hearings, it was subsequently nullified
upon the dismissal of the suit in Georgia, which took place before the
lower court’s order was rendered. As of the time the order on appeal
was rendered, therefore, no conflict of interest could have existed by
virtue of a nonexistent order. Even if evidence of the Georgia order
should have carried some weight below, while it existed, it would have
been evidence of the ward’s perceptions of the guardian’s dangerous-
ness, likelihood of suffering harm if placed in her care, and preference
not to live with her, without the weight of a domesticated order.
Because other testimony, medical and otherwise, rebutted all three
things and was found more credible by the lower court, it did not err
in failing to find that the prior order created a conflict, or in her
determination of the ward’s welfare. Compare Ahlman v. Wolf, 413
So. 2d 787, 788 (Fla. 3d DCA 1982) (“Mrs. Hand’s apparent wishes
to that effect expressed in her petition for voluntary guardianship are
entitled to consideration . . . but are far from controlling.”), with
Comerford v. Cherry, 100 So. 2d 385, 391 (Fla. 1958) (“[The ward’s]
welfare is the ‘pole star’ by which courts are guided in all such cases,
whether the contention be between father and mother or between them
and a third person or between others.”). As there was no disqualifying
conflict of interest and competent, substantial evidence supports the
trial court’s exercise of discretion, Alger’s appointment as guardian is
affirmed.

Affirmed.
))))))))))))))))))

1The ward does not dispute that the statutory criteria for appointment of a guardian
were otherwise met.

2During the pendency of this appeal, the Georgia Court of Appeals partially
reversed the lower court’s dismissal of the ward’s suit, reinstating the default judgment
entered against Graham, but affirming the dismissal as to Alger and her husband. See
Waldon v. Alger, 835 S.E.2d 312, 317 (Ga. Ct. App. 2019).

3Alger’s counsel correctly objected to the abuse report’s admission on the basis of
hearsay, and the lower court erroneously denied the objection. Even if admissible, the
report’s unredacted portions did not contribute anything that the ward or others had not
already testified about, that: he considered Alger dangerous; she attempted to
physically remove him to Florida; and she allegedly stole his property. However,
confronted with the testimony of the ward’s doctor, the lower court gave greater weight
to the latter’s findings on the decline of the ward’s faculties, as well as others’
testimony.

4Section 744.312, governing considerations in appointment of guardian, provides
in pertinent part:

(2) . . . the court may appoint any person who is fit and proper and qualified to act
as guardian, whether related to the ward or not. The court shall give preference to
the appointment of a person who:

(a) Is related by blood or marriage to the ward;

(b) Has educational, professional, or business experience relevant to the
nature of the services sought to be provided;

(c) Has the capacity to manage the financial resources involved; or
(d) Has the ability to meet the requirements of the law and the unique needs

of the individual case.

(3) The court shall also:
(a) Consider the wishes expressed by an incapacitated person as to who shall
be appointed guardian.

5Section 744.446 provides:
(1) It is essential to the proper conduct and management of a guardianship that

the guardian be independent and impartial. The fiduciary relationship which exists
between the guardian and the ward may not be used for the private gain of the
guardian other than the remuneration for fees and expenses provided by law. The
guardian may not incur any obligation on behalf of the guardianship which
conflicts with the proper discharge of the guardian’s duties.

(2) Unless prior approval is obtained by court order, or unless such relationship
existed prior to appointment of the guardian and is disclosed to the court in the
petition for appointment of guardian, a guardian may not:

(a) Have any interest, financial or otherwise, direct or indirect, in any
business transaction or activity with the guardianship;

(b) Acquire an ownership, possessory, security, or other pecuniary interest
adverse to the ward . . .

6See, e.g., Arent v. Arent, 32 N.W.2d 660, 661-62 (Iowa 1948) (holding that lower
court did not abuse its discretion in appointing estranged wife as husband’s guardian
despite wife’s ownership of mortgage on husband’s property); In re Estate of Bedford,
158 Cal. 145, 146-47 (Cal. 1910) (holding that, where appointed guardian had adverse
property interests to minor ward, degree of hostility of interest did not require reversing
the appointment); 38 C.J.S. Guardian & Ward § 24 (2018) (property interest that is
adverse to minor is insufficient to preclude appointment of guardian, where there is “no
indication that financial considerations would prevent his or her giving the child proper
care, nurture, and attention”).

Florida law does not immediately invalidate appointments in the event of suit
between guardians and wards, but instead requires the appointment of a guardian ad
litem, whose petition for the guardian’s removal, if made, is to be granted only upon a
finding of conflict. This shows that lawsuits are not, per se, a sufficient conflict, and that
surrounding circumstances must determine this. See 28 Fla. Jur. 2d Guardian and Ward
§ 135 (2014). Section 744.441 provides “fiduciary standards courts traditionally
impose on guardians in dealing with their ward’s property,” which can only be
breached through transactions made by the guardian involving the ward’s property.
See Jones, 645 So. 2d at 1018; see also Webster & Moorefield, P.A. v. City Nat’l Bank
of Miami, 453 So. 2d 441, 443-44 (Fla. 3d DCA 1984). However, this was clearly not
the case here.

*        *        *

Criminal law—Burglary of dwelling—Grand theft—Judgment of
acquittal—State attorneys—Disqualification—Under circumstances,
trial court did not abuse its discretion by denying defendant’s motion
to disqualify State Attorney’s Office for Sixteenth Judicial Circuit from
prosecuting defendant on ground that defendant had personally
consulted the state attorney regarding his case at a time prior to
election when the state attorney was still in private practice—Value of
stolen property—Trial court erred by denying motion for judgment of
acquittal as to charge of felony grand theft and by not reducing charge
to second-degree petit theft where expert’s valuation testimony was
based on insurance replacement cost values of stolen items, not market
value of property at time and place of offense

KEITH KNESPLER, Appellant, v. THE STATE OF FLORIDA, Appellee. 3rd District.
Case No. 3D18-1592. L.T. Case No. 15-38-A-P. April 29, 2020. An Appeal from the
Circuit Court for Monroe County, Luis M. Garcia, Judge. Counsel: Carlos J. Martinez,
Public Defender, and Robert Kalter, Assistant Public Defender, for appellant. Ashley
Moody, Attorney General, and Linda Katz, Assistant Attorney General, for appellee.

(Before LINDSEY, HENDON and GORDO, JJ.)

(GORDO, J.) Keith Knespler appeals his convictions and sentences
for burglary of a dwelling and grand theft. Mr. Knespler argues that
the trial court erred in denying his motions to disqualify the Monroe
County State Attorney’s Office and in denying his motion for
judgment of acquittal as to the charge of felony grand theft. As is
explained further below, we affirm in part, reverse in part and remand
for further proceedings consistent with this opinion.

FACTUAL AND PROCEDURAL BACKGROUND
On March 10, 2015, the State Attorney’s Office for the Sixteenth
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Judicial Circuit of Florida, in and for Monroe County, charged Mr.
Knespler with one count of burglary of a dwelling and one count of
grand theft over $20,000. As a result, Mr. Knespler consulted with
attorney Dennis W. Ward, who was then in private practice. During
that consultation, Mr. Knespler shared confidential information with
Mr. Ward regarding the case. Mr. Ward ultimately declined to
represent Mr. Knespler.

In November 2016, Mr. Ward was elected as the State Attorney for
the Sixteenth Judicial Circuit. Prior to trial, Mr. Knespler requested
that the State Attorney’s Office recuse itself from his case. The office
denied the request. Mr. Ward’s name then appeared on the pleadings
filed in Mr. Knespler’s case—the signature block stated that the
pleadings were “respectfully submitted” by Gail F. Conolly on behalf
of “Dennis W. Ward, State Attorney.” Thereafter, Mr. Knespler filed
a motion to disqualify the entire State Attorney’s Office from
prosecuting him, asserting he provided confidential information to
Mr. Ward during the consultation, and therefore, the State Attorney’s
Office presented a conflict of interest in the prosecution of the case.

During the hearing on Mr. Knespler’s motion to disqualify, the
State called Mr. Ward as a witness. On direct, Mr. Ward testified that
while in private practice, Mr. Knespler consulted with him about the
pending charges, but he did not take the case. Mr. Ward remembered
some of the communications he had with Mr. Knespler during the
consultation. He testified that he had not provided any prejudicial
information gained from the consultation to the prosecutor assigned
to Mr. Knespler’s case, Ms. Conolly, or to any other prosecutor or
person in the office, and that he had not assisted in any capacity in the
prosecution of Mr. Knespler’s case.

On cross-examination, Mr. Ward testified he met with Mr.
Knespler for fifteen to twenty minutes regarding his criminal case and,
during the consultation, Mr. Knespler divulged confidential “infor-
mation that could be used to his disadvantage.” Following the
consultation, Mr. Ward declined to represent Mr. Knespler because he
knew one of the victims in the case. Mr. Knespler’s counsel asked Mr.
Ward whether it is possible he told Mr. Knespler that he was declining
to represent him because he did not think he could obtain a better
result than the current plea offer extended by the State. In response,
Mr. Ward testified that it is possible.

During direct and cross-examination, Mr. Ward also testified as to
the makeup of the Plantation Key Office, which was the office
prosecuting Mr. Knespler.1 The Plantation Key Office consists of
three prosecutors, including Ms. Conolly, who is the Division Chief
of the Plantation Key Office. Ms. Connolly reports to Mr. Ward and
to Mr. Wilson, who is a Chief Assistant State Attorney. At the
conclusion of the hearing, the trial court reserved ruling. Thereafter,
the trial court entered an order denying Mr. Knespler’s motion to
disqualify the State Attorney’s Office.

Following the denial of the motion to disqualify, Mr. Knespler was
tried before a jury by Ms. Conolly of the Plantation Key Office. The
defense renewed the motion to disqualify at the conclusion of the
State’s case-in-chief, which the trial court denied. Mr. Knespler then
testified and, at the conclusion of the defense’s case, the defense once
again renewed the motion to disqualify, which the trial court denied.
Each time the defense renewed its motion to disqualify, it simply
made a pro forma renewal but did not raise any new or additional
factual grounds or legal arguments in support of its motion.

The jury found Mr. Knespler guilty as charged, and he was later
sentenced as a prison releasee reoffender. Mr. Knespler’s appeal
followed. During the pendency of this appeal, the parties entered into
a stipulation pursuant to Florida Rule of Appellate Procedure
9.200(f)(1) “to correct factual omissions in the record on appeal.” The
stipulation stated, in relevant part, as follows:

1. Dennis Ward was present as a spectator at various times

throughout the trial and sat in the rear of the courtroom gallery. He did
not participate in the trial. Nor did he communicate with Assistant
State Attorney Gail Conolly, who was prosecuting the case, during the
trial.

2. Mr. Ward was present as a spectator at the sentencing hearing
and sat in the rear of the courtroom gallery. He did not participate in
the sentencing hearing. Nor did he communicate with Assistant State
Attorney Gail Conolly during the sentencing hearing.

LEGAL ANALYSIS

I. Denial of Motion to Disqualify the State Attorney’s Office
“Denial of a motion to disqualify a State Attorney’s office is

reviewed for abuse of discretion.” Hayward v. State, 183 So. 3d 286,
322 (Fla. 2015) (citing Rogers v. State, 783 So. 2d 980, 991 (Fla.
2001)). Disqualification is evaluated on a case-by-case basis. Id.
(quoting Rogers, 783 So. 2d at 991). Despite the extraordinary facts
of this case, we cannot conclude that the trial court erred in denying
Mr. Knespler’s motion to disqualify the State Attorney’s Office.

There is “a distinction between private law firms and government
prosecutorial offices.”2 State v. Fitzpatrick, 464 So. 2d 1185, 1187
(Fla. 1985). As a result of the distinction, the Florida Supreme Court
has recited that “imputed disqualification of the entire state attorney’s
office is unnecessary when the record establishes that the disqualified
attorney has neither [1] provided prejudicial information relating to
the pending criminal charge nor [2] has personally assisted, in any
capacity, in the prosecution of the charge.” Id. at 1188.

In the instant case, it is undisputed that Mr. Ward, himself, was
personally disqualified from prosecuting Mr. Knespler. However,
there is no per se rule requiring the disqualification of the entire State
Attorney’s Office based solely on the fact that Mr. Ward subsequently
became the State Attorney for the Sixteenth Judicial Circuit following
the consultation. See Reaves v. State, 574 So. 2d 105, 107 (Fla. 1991)
(stating that the “entire state attorney’s office may be disqualified only
if the individual prosecutor is not properly screened from direct or
indirect participation in, or discussion of the case”); Fitzpatrick, 464
So. 2d at 1188 (noting that the “imputed disqualification of the entire
state attorney’s office is unnecessary when the record establishes that
the disqualified attorney has neither provided prejudicial information
relating to the pending criminal charge nor has personally assisted, in
any capacity, in the prosecution of the charge”); see also Stabile v.
State, 790 So. 2d 1235, 1237 (Fla. 5th DCA 2001) (holding that “mere
supervisory position” of the state attorney was “not sufficient in itself
to require disqualification of the entire office staff”).

Mr. Ward’s unrefuted testimony at the pretrial hearing showed
that, although Ms. Conolly reports to Mr. Ward, he had not provided
any prejudicial information gained from Mr. Knespler’s consultation
to Ms. Conolly, any other prosecutor, or anyone else in the office, and
prior to the hearing, Mr. Ward had not assisted in any capacity in the
prosecution of Mr. Knespler’s case. Thus, based on Mr. Ward’s
unrefuted testimony at the hearing on Mr. Knespler’s motion to
disqualify, we conclude the trial court did not abuse its discretion by
denying Mr. Knespler’s pretrial motion to disqualify the entire State
Attorney’s Office.3 See Reaves, 574 So. 2d at 107; Fitzpatrick, 464 So.
2d at 1188.

We now turn to whether the trial court abused its discretion by
denying defense counsel’s renewed motions to disqualify the entire
State Attorney’s Office made during Mr. Knespler’s trial. We
conclude it did not as we are bound by the parties’ stipulation that Mr.
Ward did not communicate with Ms. Connolly during the trial and
sentencing hearing, and that Mr. Ward did not participate in the
proceedings, despite his presence at various critical stages of the trial.
Further, the issue of Mr. Ward’s presence at trial was not noted on the
record and was not properly preserved for appellate review.
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The stipulation entered into by the parties unequivocally forecloses
the defense’s claim because it establishes, for purposes of this appeal,
that (1) Mr. Ward did not communicate with Ms. Connolly and (2) he
did not participate in the trial or sentencing hearing.4 See Fitzpatrick,
464 So. 2d at 1188. The stipulation states that Mr. Ward was merely
a “spectator” at the trial and sentencing hearing who did not partici-
pate in those proceedings. This stipulation in combination with Mr.
Ward’s pretrial testimony that he had not given Ms. Conolly any of the
confidential information learned during the consultation means that
Mr. Ward’s presence at trial, under the facts of this case, does not
require the disqualification of the entire State Attorney’s Office.

We note, however, that we are troubled by Mr. Ward’s actions after
the trial court denied the defense’s disqualification motion, specifi-
cally, his voluntary attendance at Mr. Knespler’s trial and the
sentencing hearing. The presence at trial of the State Attorney with
whom a defendant had previously consulted and shared confidential
information for the same offense can potentially have a chilling
effect.5  Still, we are bound by the record and the stipulation between
the parties.

Although the defense renewed its motion to disqualify the State
Attorney’s Office both at the close of the State’s case and at the close
of the defense case, defense counsel failed to bring to the trial court’s
attention the fact that Mr. Ward was in the courtroom. Counsel failed
to assert Mr. Ward’s presence as new and additional grounds for
disqualifying the entire State Attorney’s Office. The trial transcript is
devoid of any showing that Mr. Ward was present at any time during
the trial and no objection for disqualification was made based on Mr.
Ward’s presence in the courtroom. As a result, this issue was not
properly preserved for this Court’s review because, according to the
record before us, the trial court was never given an opportunity to
consider that fact prior to ruling on the defense’s renewed motions.
Castor v. State, 365 So. 2d 701, 703 (Fla. 1978) (“The requirement of
a contemporaneous objection is based on practical necessity and basic
fairness in the operation of a judicial system. It places the trial judge
on notice that error may have been committed, and provides him an
opportunity to correct it at an early stage of the proceedings.”). This
Court is an appellate court—one that reviews cases before the lower
courts to discern error, if any—it is not a court that considers issues
never before raised in the lower tribunal. See Dade Cty. Sch. Bd. v.
Radio Station WQBA, 731 So. 2d 638, 644 (Fla. 1999) (“[I]f a claim
is not raised in the trial court, it will not be considered on appeal.”
(citing Arky, Freed, Stearns, Watson, Greer, Weaver & Harris, P.A.
v. Bowmar Instrument Corp., 537 So. 2d 561 (Fla. 1988); Dober v.
Worrell, 401 So. 2d 1322 (Fla. 1981))).

The dissent speculates and presumes the trial court must have seen
Mr. Ward and deduced the arguments the defense could have raised
in opposition, stating that the trial judge was “clearly aware of the
basis for Mr. Knespler’s counsel’s renewal.” While we do not assume
the trial court did not notice the state attorney walk in and sit in the
courtroom during Mr. Knespler’s trial, the record lacks any mention
of or defense objection to his presence, and any defense argument that
his presence was akin to participation. Upon the record before us, we
cannot say that the trial court knew of the potentially new but
unargued grounds for the defense’s renewal.

In the absence of fundamental error, it is not the trial court’s duty
or job to raise possible arguments on behalf of a defendant represented
by counsel.6 The trial court, recognizing that courts are open forums,
may not have thought it appropriate to order someone out of the
courtroom. This is emphatically so when neither side argued that Mr.
Ward should not be present as a spectator. Additionally, defense
counsel may have had strategic reasons for failing to raise the
argument to the trial court and subsequently stipulating that Mr. Ward
did not participate in the proceedings. We also note that while both the

majority and dissent are concerned with Mr. Ward’s presence having
a chilling effect on Mr. Knespler’s decision to testify, he ultimately
testified in the defense case in chief. Thus, the chilling effect, if any,
is not apparent on the face of the record before us. As a result of the
foregoing, although Mr. Ward’s conduct was extraordinary, we
cannot discern error or find an abuse of discretion in the trial court’s
rulings to deny Mr. Knespler’s motions to disqualify the entire office
of the State Attorney.

II. Denial of Motion for Judgement of Acquittal as to Grand Theft
Mr. Knespler contends that the trial court erred by denying his

motion for judgment of acquittal as to the charge of felony grand theft
and by not reducing the charge to second-degree petit theft, a second-
degree misdemeanor. We agree.

The denial of a motion for judgment of acquittal is reviewed de
novo. See Gonzalez v. State, 275 So. 3d 766, 768 (Fla. 3d DCA 2019).
In Gonzalez, this Court recently addressed the State’s burden to
establish the value of the stolen property, stating as follows:

“ ‘Value’ [of the stolen property] is defined as ‘the market value of the
property at the time and place of the offense or, if such cannot be
satisfactorily ascertained, the cost of replacement of the property
within a reasonable time after the offense.’ ” Bruce v. State, 276 So. 3d
1, 2019 WL 2121652 (Fla. 4th DCA May 15, 2019) (quoting §
812.012(10)(a)(1), Fla. Stat. (2016)). “Because the value of the stolen
items is an essential element of the offense, the value must be
established beyond a reasonable doubt.” A.D. v. State, 30 So. 3d 676,
677 (Fla. 3d DCA 2010).

Id. at 769.
In the instant case, the expert’s valuation testimony was based on

the insurance replacement cost values for the stolen items, not the
“market value of the property at the time and place of the offense.”
Further, there was no testimony that the “market value” could not be
satisfactorily ascertained, which would then have allowed for the
value to be determined based on the replacement cost of the property.
See A.D. v. State, 30 So. 3d 676, 678 (Fla. 3d DCA 2010) (“Replace-
ment cost . . . is not appropriate under the theft statute unless the State
first presents evidence that the market value could not be satisfactorily
ascertained.” (footnote omitted)). In addition, the State did not present
testimony establishing costs minus depreciation pursuant to the test set
forth in Negron v. State, 306 So. 2d 104 (Fla. 1974). Thus, as the State
failed to elicit sufficient evidence as to the value of the stolen property,
the trial court should have granted Mr. Knespler’s motion for
judgment of acquittal as to the charge of felony grand theft, and the
count should have proceeded to the jury as a second-degree petit theft.
As we find there was competent, substantial evidence to support a jury
finding of second-degree petit theft, we reverse and remand for entry
of judgement and resentencing on the reduced offense. See Covello v.
State, 154 So. 3d 401 (Fla. 4th DCA 2014).

Affirmed in part, reversed in part and remanded for further
proceedings consistent with this opinion. (LINDSEY, J., concurs.)
))))))))))))))))))
(HENDON, J., dissenting, in part.) I respectfully dissent from the
majority’s affirmance of Mr. Knespler’s conviction and sentence for
burglary of a dwelling. Based on the unique and unprecedented
circumstances of this case, the trial court abused its discretion by
denying Mr. Knespler’s renewed motion to disqualify the entire State
Attorney’s Office.

Overall, the facts set forth in the majority opinion are accurate. I
agree with the majority’s determination that the trial court did not
abuse its discretion by denying Mr. Knespler’s pretrial motion to
disqualify the entire State Attorney’s Office. Mr. Ward’s unrefuted
testimony at the pretrial hearing, which we are bound to accept,7

reflects that he had not provided Ms. Conolly or anyone else in the
State Attorney’s office with any prejudicial information gained from
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his consultation with Mr. Knespler, and, at the time of the pretrial
hearing, Mr. Ward had not assisted in any capacity in prosecuting the
case.

Although I agree with the majority’s determination as to the denial
of Mr. Knespler’s pretrial motion to disqualify, I am disturbed by Mr.
Ward’s post-hearing actions, specifically, Mr. Ward’s voluntary
decision to attend both Mr. Knespler’s trial and sentencing hearing.

In Hayward v. State, 183 So. 3d 286 (Fla. 2015), the Florida
Supreme Court addressed the trial court’s denial of a motion to
disqualify an entire state attorney’s office, stating as follows:

Denial of a motion to disqualify a State Attorney’s office is reviewed
for abuse of discretion. Rogers v. State, 783 So. 2d 980, 981 (Fla.
2001). We explained in Rogers that “although we have stated that the
appearance of impropriety created by certain situations may demand
disqualification, we have evaluated such situations on a case-by-case
basis.” Id. (quoting Bogle v. State, 655 So. 2d 1103, 1106 (Fla. 1995)).
We held in Downs v. Moore, 801 So. 2d 906 (Fla. 2001), that “[t]o
disqualify the State Attorney’s Office, a defendant must show
substantial misconduct or ‘actual prejudice.’ ” Id. at 914. “Actual
prejudice” is more than the mere appearance of impropriety. Id.; see
also Kearse v. State, 770 So. 2d 1119, 1129 (Fla. 2000).

Id. at 322.
In the instant case, there is no doubt that Mr. Ward’s decision to

appear at the trial and sentencing hearing showed poor judgment, and,
in my opinion, is quite concerning as he knew that Mr. Knespler had
already unsuccessfully moved to disqualify the entire State Attorney’s
Office based on the confidential information disclosed to Mr. Ward
during their consultation. Following the denial of Mr. Knespler’s
motion to disqualify, it would have been prudent for Mr. Ward to stay
clear of Mr. Knespler’s trial and sentencing hearing. Instead, Mr.
Ward chose to attend both, indicating he had a special interest in the
case that went beyond being the State Attorney of the Sixteenth
Judicial Circuit.

Upon seeing Mr. Ward at his trial, Mr. Knespler’s concerns
regarding the State Attorney’s Office were likely heightened. Mr.
Ward is not only the State Attorney of the Sixteenth Judicial Circuit,
but the attorney to whom Mr. Knespler had revealed confidential
information relating to the case he was then being tried for. Mr.
Ward’s special interest in the case—whether from knowing one of the
victims or because Mr. Knespler had consulted with him about the
case—and his presence at trial may have affected the case in many
respects, including having a chilling effect on Mr. Knespler’s decision
concerning whether or not to invoke his Fifth Amendment right not to
testify. Based on Mr. Ward’s purposeful actions, I would conclude
that his presence at the trial was more than just poor judgment. Rather,
his actions are akin to participation in the action. As such, on these
unique and unprecedented facts, I believe that the trial court abused its
discretion by denying defense counsel’s renewed motion to disqualify
the entire State Attorney’s Office.8 As stated by the Florida Supreme
Court: “When defendants no longer have absolute faith that all
confidential communication with counsel will remain forever
inviolate, no candid communication will transpire, and the guarantee
of effective assistance of counsel will become meaningless. This is too
high a cost for society to bear.” Castro v. State, 597 So. 2d 259, 260
(Fla. 1992) (quoting State v. Fitzpatrick, 464 So. 2d 1185, 1188 (Fla.
1985) (Ehrlich, J., dissenting)).

Although the majority also appears to be troubled by Mr. Ward’s
actions, the majority has concluded that Mr. Knespler’s trial counsel
failed to preserve for appellate review any argument relating to Mr.
Ward’s attendance at trial because defense counsel did not specifically
apprise the trial court of Mr. Ward’s appearance at trial when renew-
ing the motion to disqualify. The majority’s view amounts to a fiction.
The trial judge in the instant case presided over the pretrial hearing on

Mr. Knespler’s motion to disqualify, and thus, was well aware of Mr.
Knespler’s concerns prior to the commencement of the trial. At trial,
while seated on the bench, the trial judge had a bird’s-eye view of
everyone who entered the courtroom and sat in the gallery. Thus,
when Mr. Knespler’s counsel renewed the motion to disqualify, the
trial judge was clearly aware of the basis for the renewal of the motion
to disqualify.

Finally, I have not overlooked the “stipulation” the parties entered
into pursuant to rule 9.200(f)(1) “to correct factual omissions in the
record on appeal,” which characterizes Mr. Ward as a “spectator” who
sat in the rear of the gallery, but did not participate in the proceedings
or communicate with the assistant state attorney prosecuting the case,
Ms. Conolly. The stipulation, however, does not address the effect of
Mr. Ward’s presence on Mr. Knespler, namely his decision relating to
whether he should invoke his Fifth Amendment Right not to testify.

Accordingly, I would reverse Mr. Knespler’s conviction and
sentence for burglary of a dwelling and remand with instructions that
the entire State Attorney’s Office must be disqualified. Further, as I
agree with the majority’s determination that the trial court should have
granted Mr. Knespler’s motion for judgment of acquittal as to the
charge of felony grand theft, I would remand with instructions that
Mr. Knespler be tried for the offense of burglary of a dwelling and the
reduced offense of second-degree petit theft.
))))))))))))))))))

1The State Attorney’s Office for the Sixteenth Judicial Circuit maintains three
offices—Key West Office, Marathon Office, and Plantation Key Office. The Upper
Keys Criminal Division is known as the Plantation Key Office. About Us, Office of the
State Attorney, 16th Judicial Circuit Florida, https://www.keyssao.org/197/About-Us
(last visited April 28, 2020).

2See R. Regulating Fla. Bar. 4-1.18(a) (“A person who consults with a lawyer about
the possibility of forming a client-lawyer relationship with respect to a matter is a
prospective client.”). Rule 4-1.18(b) of the Rules Regulating the Florida Bar provides
that “[e]ven when no client-lawyer relationship ensues, a lawyer who has learned
information from a prospective client may not use or reveal that information[.]”
Further, rule 4-1.18(c) provides that a lawyer “may not represent a client with interests
materially adverse to those of a prospective client in the same or a substantially related
matter if the lawyer received information from the prospective client that could be used
to the disadvantage of that person in the matter[.]” If a lawyer is disqualified from
representation under rule 4-1.18(c), “no lawyer in a firm with which that lawyer is
associated may knowingly undertake or continue representation in the matter[.]”

3All three judges of this panel agree that the trial court’s denial of the pretrial motion
for disqualification was not an abuse of discretion.

4While defendant argues that the appearance of impropriety is sufficient to warrant
disqualification, the Florida Supreme Court has held otherwise. Bogle v. State, 655 So.
2d 1103, 1106 (Fla. 1995) (finding that the appearance of impropriety is only sufficient
to warrant disqualification where either prejudicial information has been exchanged or
the disqualified attorney personally assisted in the prosecution (citing Castro v. State,
597 So. 2d 259 (Fla. 1992); Reaves v. State, 574 So. 2d 105 (Fla. 1991))).

5Mr. Knespler ultimately testified on his own behalf.
6To require trial judges to identify and raise all errors sua sponte, regardless of

whether they are fundamental, “would place an unrealistically severe burden upon trial
judges concerning a matter which should properly be within the province and
responsibility of defense counsel as a matter of trial tactics and strategy.” Smith v. State,
573 So. 2d 306, 310 (Fla. 1990) (quoting Smith v. State, 539 So. 2d 514, 517 (Fla. 2d
DCA 1989)). Neither party has argued to this Court that the alleged error committed by
the trial court amounts to fundamental error in this case, and this Court does not discern
fundamental error based on this record. See Smith v. State, 521 So. 2d 106, 108 (Fla.
1988) (“The doctrine of fundamental error should be applied only in rare cases where
a jurisdictional error appears or where the interests of justice present a compelling
demand for its application.” (citing Ray v. State, 403 So. 2d 956 (Fla. 1981))).

7I do not question the veracity of Mr. Ward’s testimony at the hearing. However, I
note that if he had testified that he revealed confidential information learned during the
consultation with Mr. Knespler, Mr. Ward would have been subject to disciplinary
proceedings.

8I have reviewed the numerous cases relied on by the State and Mr. Knespler. None
of the cases are factually identical to the disturbing facts in this case.

*        *        *

Criminal law—Juveniles—Disposition order—Written adjudicatory
order to be corrected to conform to court’s oral pronouncement

C.D., a Juvenile, Appellant, v. THE STATE OF FLORIDA, Appellee. 3rd District.
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Case No. 3D19-2309. L.T. Case No. 19-895B. April 29, 2020. An appeal from the
Circuit Court for Miami-Dade County, Yery Marrero, Judge. Counsel: Carlos J.
Martinez, Public Defender, and Susan S. Lerner, Assistant Public Defender, for
appellant. Ashley Moody, Attorney General, and Luis Enrique Rubio, Assistant
Attorney General, for appellee.

(Before EMAS, C.J., and SALTER, and MILLER, JJ.)

UPON PARTIAL CONFESSION OF ERROR

(MILLER, J.) We affirm the finding of delinquency under review,
save the written disposition of the case. See Art. X, § 9, Fla. Const.
(“Repeal of a criminal statute shall not affect prosecution for any
crime committed before such repeal.”); see also Hicks v. State, 277 So.
3d 153, 170 (Fla. 1st DCA 2019) (“If a new rule of law is substantive,
it is not retroactive, and a party is not entitled to the benefit of the new
rule unless it preceded the crime or cause of action.”) (citation
omitted); R.A.M. of S. Fla. v. WCI Cmtys., Inc., 869 So. 2d 1210, 1216
(Fla. 2d DCA 2004) (“[T]he task of interpreting the statute is guided
by the rule of statutory construction which establishes a presumption
against the retroactive application of substantive law—as distinct
from procedural or remedial law-in the absence of a clear expression
of legislative intent that the statute be given retroactive effect.”)
(citations omitted); J.S. v. State, 691 So. 2d 20, 20 (Fla. 3d DCA 1997)
(“We find unmeritorious defendant’s claim of error in his adjudication
of delinquency. It is not necessary for the state to prove the identifica-
tion of marijuana by chemical or scientific means.”) (citations
omitted); A.A. v. State, 461 So. 2d 165, 166 (Fla. 3d DCA 1984) (“It
is generally held that an officer with adequate experience in the
narcotics field, and marijuana in particular, can identify a substance as
marijuana by its appearance and odor.”) (citations omitted). Pursuant
to the State’s commendable partial confession of error and our
independent review of the record, because the written adjudicatory
order does not conform with the court’s oral pronouncement at the
time of the adjudicatory hearing, we reverse and remand with
directions for the trial court to enter a written order which so con-
forms. See Catalan v. State, 911 So. 2d 203, 204 (Fla. 3d DCA 2005)
(“Where there is a difference between the court’s oral pronouncement
and a written order, the oral pronouncement controls.”) (citation
omitted).

Affirmed in part; reversed in part.

*        *        *

Civil procedure—Error to enter final summary judgment where
genuine material issues of fact remain in dispute

MIRIAN NAJEERA and ELICEO GARCIA, Appellants, v. TROPICAL SUPER-
MARKET CORP., Appellee. 3rd District. Case No. 3D18-2255. L.T. Case No. 16-
5333. April 29, 2020. An Appeal from the Circuit Court for Miami-Dade County, Abby
Cynamon, Judge. Counsel: Fleites Law, P.A., and Katiana B. Fleites, for appellants.
Paul R. Pearcy, P.A., and Maureen G. Pearcy, for appellee.

(Before EMAS, C.J., and FERNANDEZ and LINDSEY, JJ.)

(EMAS, C.J.) Mirian Najeera and her husband, Eliceo Garcia,
plaintiffs below, appeal final summary judgment entered by the trial
court in favor of defendant Tropical Supermarket Corporation
(“Tropical”). Following our de novo review, see Markowitz v. Helen
Homes of Kendall Corp., 826 So. 2d 256, 259 (Fla. 2002), we hold that
material issues of fact remain in dispute, and reverse and remand for
further proceedings.1 See Williams v. Ryta Food Corp., 45 Fla. L.
Weekly D440 (Fla. 3d DCA Feb. 26, 2020) (and cases cited therein);
Newalk v. Fla. Supermarkets, Inc., 610 So. 2d 528 (Fla. 3d DCA
1992) (holding evidence that oil spots on floor appeared old was
sufficient to allow the jury to conclude whether the substance had
been on the floor long enough that the owner should have known
about it); Teate v. Winn Dixie Stores, Inc., 524 So. 2d 1060 (Fla. 3d
DCA 1988); Hodges v. Walsh, 553 So. 2d 221 (Fla. 2d DCA 1989).
Reversed and remanded for further proceedings consistent with this

opinion.
))))))))))))))))))

1We reject Tropical’s suggestion that this court should disregard plaintiffs’
affidavits filed below because they were inconsistent with and contradicted sworn
testimony previously provided by plaintiffs. Tropical moved to strike the affidavits, but
the trial court did not consider that motion, and the affidavits were not stricken; they
were therefore a part of the record evidence to be considered by the trial court.

Additionally, while it is true that plaintiffs’ affidavits contained additional
averments on the issues in dispute, we disagree with Tropical that the plaintiffs, by
these affidavits, so altered their position as to repudiate their earlier sworn testimony.
See Williams v. Ryta Food Corp., 45 Fla. L. Weekly D440 (Fla. 3d DCA Feb. 26, 2020)
(reaffirming that while a party, after having given prior sworn testimony in the case,
may not subsequently change that testimony to create a disputed issue on the
opponent’s motion for summary judgment, “a party may give a subsequent affidavit for
the purpose of explaining testimony given in a prior affidavit or deposition, so long as
the explanation is credible, even though it creates an issue on the opponent’s motion for
summary judgment.”) (quoting Willage v. Law Offices of Wallace and Breslow, P.A.,
415 So. 2d 767, 769 (Fla. 3d DCA 1982)).

*        *        *

Dissolution of marriage—Equitable distribution—Marital debt—
Error to distribute entire credit card debt to husband where it was
undisputed that the debt had been discharged by credit card com-
pany—Husband’s argument that he might receive tax liability if credit
card company should choose to report write-off to IRS was unsup-
ported by evidence—Attorney’s fees—Security—Error to order
husband to provide security for attorney’s fees award where that relief
was not requested by wife

CARLOS M. DIAZ-SILVEIRA, Appellant/Cross-Appellee, v. SANDRA DIAZ-
SILVEIRA, Appellee/Cross-Appellant. 3rd District. Case Nos. 3D18-919 and 3D17-
2735. L.T. Case No. 15-10722. April 29, 2020. Appeals from the Circuit Court for
Miami-Dade County, David H. Young, Judge. Counsel: Law Offices of Paul Morris,
P.A., and Paul Morris; Walton, Lantaff, Schroeder & Carson, LLP and Elisa
Terraferma, for appellant/cross-appellee. Perez-Abreu & Martin-Lavielle, P.A., and
Andy W. Acosta and Javier Perez-Abreu, for appellee/cross-appellant.

(Before SALTER, FERNANDEZ, and LOBREE, JJ.)

(FERNANDEZ, J.) Sandra Diaz-Silveira (the “Wife”) appeals the trial
court’s order distributing marital assets upon dissolution of marriage.
Carlos Diaz-Silveira (the “Husband”) separately appeals the trial
court’s order granting attorneys’ fees in the Wife’s favor.1 As to the
Wife’s appeal, we reverse as to the discharged Discover credit card
debt as it applies to equitable distribution and affirm on all other
issues. With respect to the Husband’s appeal, we reverse and remand
for the trial court to amend the attorneys’ fee order due to the Wife’s
concession of error and affirm as to all other issues.

This is a standard dissolution of marriage case where the parties
lived well beyond their means and accrued significant debt as a result.
Both parties had University of Miami retirement accounts. One year
into the marriage, the Wife obtained her Bachelor of Arts degree in
psychology. Testimony at trial revealed that she will make approxi-
mately $40,000.00 and potentially more once she completes her
licensing. The trial court allowed the Wife to stay in the marital home
until the son reaches majority as a compromise to the Wife’s request
to keep the house and the Husband’s request to sell. Overall, the trial
court’s distribution of assets is well-reasoned and based on competent
substantial evidence. See Sheiman v. Sheiman, 472 So. 2d 521, 521
(Fla. 4th DCA 1985) (“[T]he parties have lived well beyond their
means during their twelve year marriage. That, of course, clouds the
financial picture and makes unreliable many of the usual benchmarks
for resolution of the issues. For example, the parties’ standard of living
as a factor determining needs and ability loses its punch when the
standard was far too high for the circumstances of the parties.”)

As to the Wife’s appeal, the only issue we need to address concerns
the $14,200.00 Discover credit card debt distributed to the Husband.
It is undisputed by the parties that the Discover debt had been
discharged by the credit card company. “As a general proposition, it
is error to include assets in an equitable distribution scheme that have
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been diminished or dissipated during the dissolution proceedings.”
Dravis v. Dravis, 170 So. 3d 849, 853 (Fla. 2d DCA 2015) (quoting
Roth v. Roth, 973 So.2d 580, 584 (Fla. 2d DCA 2008)). The Husband
argues that he may still receive a tax liability if the credit card
company chooses to report the write-off to the IRS. However, the
Husband’s forensic accountant testified that if the debt was dis-
charged, it should not be included in the equitable distribution. The
accountant further testified that the Husband had yet to receive the
1099-C form and had not received it in the previous two years.

At the close of trial, the Husband still had not received the 1099-C
form, and the record did not contain an estimate of the amount of tax
that may be due if/when the form is issued and received. “The trial
court correctly noted that it had to decide the case on the basis of the
evidence before it at that time and not what would or might happen in
the future.” Hollinger v. Hollinger, 684 So. 2d 286, 288 (Fla. 3d DCA
1996). “A party who wants a trial court to consider the consequences
of his receiving a tax burdened asset must present evidence of the tax
consequences as to all assets so that the trial court may order a
distribution that is equitable.” Id. (citing Vaccaro v. Vaccaro, 677 So.
2d 918, 922 (Fla. 5th DCA 1996)). Therefore, based on this precedent,
the trial court abused its discretion in placing the charged off Discov-
ery item on the Husband’s column, depriving the Wife of $7,100.00
in equitable distribution. Thus, as to the Wife’s appeal, we reverse the
distribution only as to the issue of the Discover credit card debt and
affirm as to all other issues.

As to the Husband’s appeal on the issue of attorneys’ fees, the
Husband contends that it was improper for the trial court to secure the
award. The Wife concedes error that the award should not have been
secured, as such relief was not requested by the Wife. Therefore, we
reverse and remand the fee order to be amended as a result of the
Wife’s concession and affirm on all other issues.

Affirmed in part; reversed in part and remanded.
))))))))))))))))))

1The appeals were consolidated for all purposes.

*        *        *

Appeals—Dismissal—Failure to comply with appellate court’s order
directing appellant to retain counsel to prosecute appeal—Attempt to
appear through co-appellant is non-availing because co-appellant is not
licensed Florida attorney—Trial court properly entered summary
judgment against co-appellant where co-appellant failed to provide
admissible evidence in opposition to motion for summary judgment to
establish the existence of genuine issue of material fact—To extent co-
appellant contends trial court abused its discretion in denying request
for continuance or additional time before entering summary judgment,
failure to include transcript of relevant proceedings is fatal to determi-
nation of this issue

ALI AKTAN, et al., Appellants, v. GOTHAM COLLECTION SERVICES CORP.,
Appellee. 3rd District. Case No. 3D19-383. L.T. Case No. 17-16452. April 29, 2020.
An Appeal from the Circuit Court for Miami-Dade County, Maria de Jesus Santovenia,
Judge. Counsel: Ali Aktan, in proper person. Noam J. Cohen, P.A., and Noam J. Cohen,
for appellee.

(Before EMAS, C.J., and HENDON and GORDO, JJ.)

(EMAS, C.J.) Appellants Ali Aktan and USA Moonstar, LLC each
appeal a final summary judgment entered against them in a collection
suit filed by Gotham Collection Services, Corp.

We dismiss the appeal as to appellant USA Moonstar, LLC, as it
failed to comply with this court’s order directing it to retain counsel to
prosecute this appeal. Moonstar instead attempted to appear through
co-appellant Ali Aktan. However, Mr. Aktan is not a licensed Florida
attorney and Moonstar cannot proceed pro se or otherwise through
Mr. Aktan. See Golden Gate Homes, LC v. Levey, 59 So. 3d 275 (Fla.
3d DCA 2011) (holding an LLC must be represented by counsel in

litigation) (citing Szteinbaum v. Kaes Inversiones y Valores, C.A., 476
So. 2d 247, 248 (Fla. 3d DCA 1985) (holding: “It is well recognized
that a corporation, unlike a natural person, cannot represent itself and
cannot appear in a court of law without an attorney”).

As to appellant Aktan, and following our de novo review, see
Volusia County v. Aberdeen at Ormond Beach, L.P., 760 So. 2d 126
(Fla. 2000), we affirm, because Gotham’s motion for summary
judgment and the attachments thereto established there was no
genuine issue of material fact in dispute and that Gotham was entitled
to judgment as a matter of law. Aktan failed to provide admissible
evidence in opposition to the motion for summary judgment to
establish the existence of a genuine issue of material fact. The trial
court properly entered final summary judgment. See Fla. R. Civ. P.
1.510(c) (providing in pertinent part: “The judgment sought must be
rendered immediately if the pleadings and summary judgment
evidence on file show that there is no genuine issue as to any material
fact and that the moving party is entitled to a judgment as a matter of
law”); Keys Country Resort, LLC v. 1733 Overseas Highway, LLC,
272 So. 3d 500, 504 (Fla. 3d DCA 2019) (noting that “affidavits
opposing summary judgment must identify ‘admissible evidence that
creates a genuine issue of material fact.’ Panzera v. O’Neal, 198 So.
3d 663, 665 (Fla. 2d DCA 2015). The purpose of this requirement is
‘to ensure that there is an admissible evidentiary basis for the case
rather than mere supposition or belief.’ Alvarez v. Fla. Ins. Guar.
Ass’n, Inc., 661 So. 2d 1230, 1232 (Fla. 3d DCA 1995))” (additional
citations omitted); Gidwani v. Roberts, 248 So. 3d 203, 208 (Fla. 3d
DCA 2018) (observing that an opposing party must do more than
merely assert that an issue exists in order to defeat a legally sufficient
motion for summary judgment). To the extent Aktan contends that the
trial court erred in denying his request for a continuance or for
additional time before entering summary judgment in favor of
Gotham, the failure to include a transcript of the relevant proceedings
is fatal to a determination of whether the trial court abused its
discretion in denying this request. See Umana v. Citizens Prop. Ins.
Corp., 282 So. 3d 933 (Fla. 3d DCA 2019).  We find the remaining
issues are without merit.

Affirmed in part and dismissed in part.

*        *        *

Appeals—Absence of transcript or statement of evidence or proceed-
ings—Affirmance of lower court ruling

ZAIDA PLAZA, LLC, Appellant, v. RAFAEL ACURIO and PEZ DE ORO
PERUVIAN FOOD, INC., Appellees. 3rd District. Case No. 3D20-66. L.T. Case No.
14-31854. April 29, 2020. An Appeal from the Circuit Court for Miami-Dade County,
Abby Cynamon, Judge. Counsel: Antonio S. Gonzalez, for appellant. Corona Law
Firm, P.A., and Ricardo M. Corona and Ricardo R. Corona, for appellees.

(Before EMAS, C.J., and GORDO and LOBREE, JJ.)

(PER CURIAM.) Zaida Plaza appeals the trial court’s order denying
its motion for remittitur. However, given the absence of a transcript of
the relevant proceedings or a statement of the evidence or proceedings
as permitted by Florida Rule of Appellate Procedure 9.200(b)(5),
appellant cannot sustain its burden of demonstrating reversible error,
and none can be discerned on the face of the order under review. We
therefore affirm. See Applegate v. Barnett Bank of Tallahassee, 377
So. 2d 1150, 1152 (Fla. 1979) (holding: “The question raised by
[appellant] clearly involves underlying issues of fact. When there are
issues of fact the appellant necessarily asks the reviewing court to
draw conclusions about the evidence. Without a record of the trial
proceedings, the appellate court can not properly resolve the underly-
ing factual issues so as to conclude that the trial court’s judgment is not
supported by the evidence or by an alternative theory. Without
knowing the factual context, neither can an appellate court reasonably
conclude that the trial judge so misconceived the law as to require
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reversal. The trial court should have been affirmed because the record
brought forward by the appellant is inadequate to demonstrate
reversible error.”); G & S Dev. Corp. v. Seitlin, 47 So. 3d 893, 895
(Fla. 3d DCA 2010). See also Maggolc, Inc. v. Roberson, 116 So. 3d
556, 558 (Fla. 3d DCA 2013) (“We review the trial court’s denial of
[ ] post-trial motions for remittitur and new trial under the abuse of
discretion standard.”)

*        *        *

Criminal law—Habeas corpus—Petition asserting that 30-year
habitual offender sentence for sale of heroin was unconstitutional
because it constituted cruel and unusual punishment and because it
resulted from ex post facto law—Enhancement of sentence based on
habitual offender sentence did not make sentence “grossly dispropor-
tionate”—Habitual offender sentencing laws do not violate ex post
facto prohibition—Petition denied

BRUCE L. SMALL, Petitioner, v. THE STATE OF FLORIDA, Respondent. 3rd
District. Case No. 3D19-1667. L.T. Case No. 04-35108A. April 29, 2020. A Case of
Original Jurisdiction—Habeas Corpus. Counsel: Bruce L. Small, in proper person.
Ashley Moody, Attorney General, and David Llanes, Assistant Attorney General, for
respondent.

(Before SCALES, LINDSEY and GORDO, JJ.)

(SCALES, J.) Bruce L. Small petitions this Court for a writ of habeas
corpus. Small asserts that his thirty-year prison sentence is unconstitu-
tional because (i) it is a cruel and unusual punishment, and (ii) it
results from the application of an ex post facto law. For the reasons set
forth below, we deny Small’s petition.

In 2006, a jury found Small guilty of one count of selling heroin, a
second-degree felony under section 893.13(1)(A)1. of the Florida
Statutes. The trial court determined that Small was eligible to be
sentenced under the habitual offender statute, which allowed for a
sentence of up to thirty years. See § 775.084(4)(a)(2), Fla. Stat.
(2006).

In his petition, Small argues that his enhanced sentence represents
a manifest injustice. While he does not dispute his underlying
conviction, he implies that, because the maximum penalty for his
crime was fifteen years, a thirty-year sentence is disproportionate and,
hence, a cruel and unusual punishment.

Only in rare circumstances does the length of a criminal sentence
constitute a cruel and unusual punishment. Adaway v. State, 902 So.
2d 746, 750 (Fla 2005) (“[F]or a prison sentence to constitute cruel
and unusual punishment solely for its length, . . . at a minimum the
sentence must be grossly disproportionate to the crime.”). The length
of Small’s sentence is due to the application of the habitual offender
statute. Enhancement on this basis does not turn a sentence into a
“grossly disproportionate” one. See Leftwich v. State, 589 So. 2d 385,
386 (Fla. 1st DCA 1991) (stating that a thirty-year sentence for a
defendant who “fits the parameters for sentencing under the habitual
violent felony offender statute” does not yield a cruel and unusual
punishment).

In his petition, Small also argues that the trial court violated the
constitutional prohibition on ex post facto laws. While his argument
is not entirely clear, Small appears to object to the sentencing
enhancement being based on “old matters not related to the crime” and
on changes in the sentencing guidelines between the time of his
sentencing and the time of his earlier offenses.

It is well settled, however, that habitual offender sentencing laws
do not violate the ex post facto prohibition. Merriweather v. State, 609
So. 2d 1299, 1299 (Fla. 1992). “A habitual offender sentence is not an
additional penalty for an earlier crime; rather, it is an increased penalty
for the latest crime, which is an aggravated offense because of the
repetition.” Grant v. State, 770 So. 2d 655, 661 (Fla. 2000).

We therefore deny the petition.

*        *        *

Criminal law—Counsel—Ineffectiveness—Appeals—Ineffectiveness
not apparent on face of record

SHANNON L. JACKSON, Appellant, v. THE STATE OF FLORIDA, Appellee. 3rd
District. Case No. 3D19-1000. L.T. Case Nos. 12-14-B-K, 14-304-A-K, & 16-766-A-
K. April 29, 2020. An Appeal from the Circuit Court for Monroe County, Timothy J.
Koenig, Judge. Counsel: Carlos J. Martinez, Public Defender, and Manuel Alvarez,
Assistant Public Defender, for appellant. Ashley Moody, Attorney General, and Asad
Ali, Assistant Attorney General, for appellee.

(Before FERNANDEZ, LINDSEY, and MILLER, JJ.)

(PER CURIAM.) As no ineffectiveness of assistance of counsel is
apparent on the face of the record, we affirm without prejudice to
appellant’s right to seek postconviction relief under Florida Rule of
Criminal Procedure 3.850. See Desire v. State, 928 So. 2d 1256, 1257
(Fla. 3d DCA 2006) (“As a general rule, claims of ineffective
assistance of counsel are not ordinarily cognizable on direct appeal.
The exception is when the error is apparent on the face of the record,
which is rarely the case.”) (citations omitted); see also Rhines v. State,
237 So. 3d 1110 (Fla. 3d DCA 2018) (“As the defendant did not file
a motion to withdraw his plea in the lower tribunal, asserting that his
plea was involuntary, we are without jurisdiction to entertain this issue
on direct appeal.”) (citation omitted).

Affirmed.

*        *        *

Torts—Contracts—Summary judgment—In action against company
by former vice-president of company who had retired and signed a
separation agreement, alleging fraud and negligent misrepresentation
by company executives regarding acquisition of company by another
company, and that plaintiff would not have retired if he had known of
possible acquisition, trial court did not err in entering summary
judgment for defendant—No record evidence existed of any ongoing
acquisition negotiations at the time of plaintiff’s retirement, and there
was no genuine issue of fact in record to show that company executives
knew or anticipated that acquisition negotiations would resume—Trial
court properly found that defendant company had no duty to disclose
failed negotiations based on mere possibility that company would
eventually be acquired by other company—Plaintiff is barred from
bringing breach of contract claim against defendant because separa-
tion agreement releases that claim—Court’s determination that there
is a reasonable showing by evidence or proffer providing reasonable
basis for recovery of punitive damages does not preclude summary
judgment

WILBUR B. PRITCHARD, III, Appellant, v. STEPHEN A. LEVIN, et al., Appellees.
3rd District. Case No. 3D19-964. L.T. Case No. 15-20187. April 29, 2020. An Appeal
from the Circuit Court for Miami-Dade County, Abby Cynamon, Judge. Counsel:
Rennert Vogel Mandler & Rodriguez, P.A., and Thomas S. Ward, for appellant.
Stumphauzer Foslid Sloman Ross & Kolaya, PLLC, Ian M. Ross and Erica L.
Perdomo; Greenberg Traurig, P.A., and Alan T. Dimond, Elliot H. Scherker and Brigid
F. Cech Samole, for appellees.

(Before SALTER, LOGUE and GORDO, JJ.)

(PER CURIAM.) Wilbur Pritchard appeals the trial court’s grant of
summary judgment in favor of Stephen Levin, Alfonso Fernandez,
Gold Coast Beverage Distributors, Inc., Eran Holdings, Inc., and Gold
Coast Holdings, Inc. We affirm the court’s order because Mr.
Pritchard fails to establish the existence of any genuine issue of
material fact.

FACTS & PROCEDURAL HISTORY
Mr. Pritchard served as Vice President of Operations for Gold

Coast Beverage Distributors, Inc., from 1991 to 2012. On May 9,
2012, Mr. Pritchard was transferred to a position as Vice President of
Facilities and his salary decreased. As a result, he requested a
retirement package. On June 26, 2012, Mr. Pritchard retired and
signed a Separation Agreement. As part of the retirement package,
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Mr. Pritchard was awarded approximately $1.1 million for the value
of his units in the company’s Equity Plan plus $426,000 in other
compensation and benefits. In the Separation Agreement, Mr.
Pritchard agreed to release Gold Coast from “each and every claim,
cause of action, right, liability, or demand of any kind and nature,
whether or not presently known to exist, including, without limitation,
those claims arising from, or relating to, [his] employment or
separation from employment with [Gold Coast].”

In October 2014, Mr. Pritchard read in a trade journal that Gold
Coast had been acquired by the Reyes Beverage Group for $1.026
billion. He later discovered that Reyes had attempted to acquire Gold
Coast on two prior occasions, but that Gold Coast rejected Reyes’
offers in 2010 and early 2012. Gold Coast terminated negotiations
with Reyes on May 7, 2012, and there were no other negotiations
between Gold Coast and Reyes until early 2014.

Upon learning of the acquisition, Mr. Pritchard sued Gold Coast
companies and executives for breach of contract, common law fraud,
negligent misrepresentation, violation of Chapter 517 of the Florida
Statutes, and fraudulent inducement, as well as for punitive damages.
Mr. Pritchard claimed that had he known of Reyes’ attempts to acquire
Gold Coast in the past, he would not have retired and that if he had still
been a member of the Equity Plan in 2014, the value of his units would
now be worth over $7 million.

Gold Coast moved for summary judgment on all counts. Gold
Coast argued its executives never made any material misrepresenta-
tions to Mr. Pritchard and never intentionally or negligently withheld
any material information from him. Mr. Pritchard countered that the
information was material because it was information he personally
would have wanted to know before retiring.

Based on the evidence submitted at the summary judgment
hearing, it was undisputed that no record evidence existed of any
ongoing negotiations between Gold Coast and Reyes from May 7,
2012, until February 2014. Mr. Pritchard was unable to establish a
genuine issue of material fact as to whether there were any active
negotiations at the time he retired on June 26, 2012, up until 2014.

The trial court granted summary judgment finding that because the
record evidence established there were no ongoing negotiations
between Gold Coast and Reyes at the time Mr. Pritchard retired, Gold
Coast did not have a duty to disclose. The court concluded that prior
failed negotiations between Reyes and Gold Coast were immaterial
and there were no facts in the record that created a genuine issue of
material fact that Gold Coast intended to withhold any material
information. The court further found there were no facts supporting
Mr. Pritchard’s breach of contract or punitive damages claims.

STANDARD OF REVIEW
We review an order granting a motion for summary judgment

under the de novo standard. Volusia Cty. v. Aberdeen at Ormond
Beach, L.P., 760 So. 2d 126, 130 (Fla. 2000).

LEGAL ANALYSIS
“The elements that must be established to prove a claim of fraud

are: ‘(1) a false statement concerning a material fact; (2) the
representor’s knowledge that the representation is false; (3) an
intention that the representation induce another to act on it; and, (4)
consequent injury by the party acting in reliance on the representa-
tion.’ ” Townsend v. Morton, 36 So. 3d 865, 868 (Fla. 5th DCA 2010)
(quoting Johnson v. Davis, 480 So. 2d 625, 627 (Fla. 1985)); Moriber
v. Dreiling, 194 So. 3d 369, 373 (Fla. 3d DCA 2016).

“Fraud based upon a failure to disclose material information exists
only when there is a duty to make such a disclosure.” Garofalo v.
Proskauer Rose LLP, 253 So. 3d 2, 7 (Fla. 4th DCA 2018) (citing
Friedman v. Am. Guardian Warranty Servs., Inc., 837 So. 2d 1165,
1166 (Fla. 4th DCA 2003)). The threshold question of whether one

has a duty to disclose is a matter of law to be decided by the court. Id.
(“The existence . . . of a duty is a question of law and is appropriate for
an appellate court to review.” (quoting Gracey v. Eaker, 837 So. 2d
348, 354 n.7 (Fla. 2002))).

“[G]enerally, a corporation has no duty to disclose the existence of
merger discussions.” Bacon v. Stiefel Labs., Inc., 677 F. Supp. 2d
1331, 1343 (S.D. Fla. 2010). Florida law does not require a party to
disclose an event that is merely possible or speculative. Hauben v.
Harmon, 605 F.2d 920, 925-26 (5th Cir. 1979). “Those in business
routinely discuss and exchange information on matters which may or
may not eventuate in some future agreement. Not every such business
conversation gives rise to legal obligations. . . . Information of
speculative and tentative discussions is of dubious and marginal
significance . . .” Taylor v. First Union Corp. of S.C., 857 F.2d 240,
244-45 (4th Cir. 1988).

The crux of Mr. Pritchard’s argument is that he would have wanted
to know about these negotiations because he was familiar with Reyes’
reputation for aggressive acquisitions and he would not have retired
until the company was inevitably acquired. Yet, it is undisputed that
at the time Mr. Pritchard signed his Separation Agreement, Reyes was
not engaged in acquisition negotiations with Gold Coast. And there
was no genuine issue of fact in the record to show that Gold Coast
executives knew or anticipated that negotiations with Reyes would
resume at some uncertain future date. “Under Florida law, mere
statements of possibilities do not generally constitute false statements
of material facts.” Hauben, 605 F.2d at 925. See also TransPetrol, Ltd.
v. Radulovic, 764 So. 2d 878, 879 (Fla. 4th DCA 2000) (“A defen-
dant’s knowing concealment or non-disclosure of a material fact may
only support an action for fraud where there is a duty to disclose.”).

Mr. Pritchard also asserts that the intentional withholding of
information by Gold Coast executives and his subsequent demotion
were meant to induce his early retirement. There was no documentary
or testimonial evidence, however, suggesting that any of the Gold
Coast executives ever discussed or considered whether those rejected
offers should be disclosed to Mr. Pritchard, or that they expected
negotiations with Reyes to resume in the future. Mr. Pritchard offered
no evidence that Appellants intended to withhold, or recklessly or
negligently withheld, any material information. He presented nothing
more than sworn testimony that executives did not disclose the prior
acquisition negotiations.

The trial court found that as a matter of law Gold Coast had no duty
to disclose the failed negotiations based on the mere possibility that
Gold Coast could eventually be acquired by Reyes. Based upon the
record before us, we find no error in the trial court’s ruling and affirm
the order as to the fraud-based claims.

We further conclude that Mr. Pritchard is barred from bringing his
breach of contract claim against Gold Coast because the Separation
Agreement releases that claim. Where, as here, “the language of a
release is clear and unambiguous a court cannot entertain evidence
contrary to its plain meaning.” Cerniglia v. Cerniglia, 679 So. 2d
1160, 1164 (Fla. 1996) (citing Sheen v. Lyon, 485 So. 2d 422, 424
(Fla. 1986)).

Finally, the court’s determination that there is a reasonable
showing by evidence or a proffer providing a reasonable basis for
recovery of punitive damages does not preclude summary judgment.
“The conventional analysis utilized in resolving a summary judgment
motion has no application in the context of a punitive damages
determination under section 768.72.” Noack v. Blue Cross & Blue
Shield of Fla., Inc., 872 So. 2d 370, 371 (Fla. 1st DCA 2004) (citing
Will v. Sys. Eng’g Consultants, Inc., 554 So. 2d 591 (Fla. 3d DCA
1989)). A finding that Appellant failed to establish that there is no
material issue of disputed fact is not the equivalent of establishing a
reasonable evidentiary basis for punitive damages. Id. at 372 (citing
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Potter v. S.A.K. Dev. Corp., 678 So. 2d 472 (Fla. 5th DCA 1996)).
Affirmed.

*        *        *

ADAM OGDEN, Petitioner, v. ISABEL TAGLIAFERRO, et al., Respondents. 3rd
District. Case No. 3D19-1524. L.T. Case No. 13-26679. Opinion filed April 29, 2020.
A Case of Original Jurisdiction—Prohibition. Counsel: DeSouza Law, P.A., and Daniel
DeSouza (Coral Springs), for petitioner. Joseph E. Altschul, LLC., and Alexandria L.
Beaton (Pembroke Pines), for respondents.

(Before EMAS, C.J., and MILLER and LOBREE, JJ.)

(PER CURIAM.) Denied. See Pino v. Bank of New York, 121 So. 3d
23, 39 (Fla. 2013) (recognizing that “[w]hile the language of rule
1.420(b) clearly affords a plaintiff the absolute right to voluntarily
dismiss a case once without prejudice,” Florida law has “recognized
specific situations in which the trial court will not be divested of
jurisdiction by virtue of the plaintiff’s notice of voluntary dismissal,”
foremost among them those described in Fla. R. Civ. P. 1.540); U.S.
Bank Nat’l Ass’n v. Rivera, 193 So. 3d 954, 956 (Fla. 3d DCA 2016)
(recognizing that “a litigant may secure relief from a voluntary
dismissal under rule 1.540(b) where the litigant has been subjected to
some adverse impact from which the litigant needs to be relieved”).

*        *        *

JORDAN H. JORDAN, Appellant, v. HOWARD S. FRIEDMAN, et al., Appellees. 3rd
District. Case No. 3D19-1622. L.T. Case No. 19-6342. Opinion filed April 29, 2020.
An Appeal from the Circuit Court for Miami-Dade County, Antonio Arzola, Judge.
Counsel: Jordan H. Jordan (Coral Springs), for appellant. Keller Landsberg PA, and
Elizabeth A. Izquierdo and D. David Keller (Fort Lauderdale), for appellees Howard
S. Friedman and Fischler & Friedman, P.A.

(Before SALTER, SCALES, and HENDON, JJ.)

(PER CURIAM.) Affirmed. See Echevarria, McCalla, Raymer,
Barrett & Frappier v. Cole, 950 So. 2d 380, 383 (Fla. 2007) (quoting
Levin, Middlebrooks, Mabie, Thomas, Mayes & Mitchell, P.A. v. U.S.
Fire Ins. Co., 639 So. 2d 606, 608 (Fla. 1994)) (holding that Florida’s
litigation privilege affords absolute immunity “to any act occurring
during the course of a judicial proceeding, regardless of whether the
act involves a defamatory statement or other tortious behavior . . . so
long as the act has some relation to the proceeding”); Fernandez v.
Haber & Ganguzza, LLP, 30 So. 3d 644, 646-47 (Fla. 3d DCA 2010)
(affirming the entry of a final summary judgment in favor of a law
firm based on absolute litigation privilege where the actions the law
firm took occurred during the course of a judicial proceeding, despite
appellate court’s belief that the law firm’s behavior “may have been
highly unethical”); see also Chakra 5, Inc. v. City of Miami Beach,
254 So. 3d 1056, 1061 (Fla. 3d DCA 2018) (holding that appellate
court reviews de novo a trial court’s order granting a motion to dismiss
with prejudice, and on appellate review, as the trial court was required
to do, all well-pled allegations in the operative complaint are treated
as true).

*        *        *

DENNIS J. MCARTHUR, SR., Appellant, v. THE STATE OF FLORIDA, Appellee.
3rd District. Case No. 3D19-1648. L.T. Case No. 11-9093. Opinion filed April 29,
2020. An Appeal under Florida Rule of Appellate Procedure 9.141(b)(2) from the
Circuit Court for Miami-Dade County, Stacy D. Glick, Judge. Counsel: Dennis J.
McArthur, Sr., in proper person. Ashley Moody, Attorney General, and Magaly
Rodriguez, Assistant Attorney General, for appellee.

(Before EMAS, C.J., and SCALES and GORDO, JJ.)

(PER CURIAM.) Affirmed. See McArthur v. State, No. 3D19-1465,
2019 WL 6356428 (Fla. 3d DCA Nov. 27, 2019); Fla. R. Crim. P.
3.850(h)(2) (“A second or successive motion is an extraordinary
pleading. Accordingly, a court may dismiss a second or successive
motion if the court finds that it fails to allege new or different grounds
for relief and the prior determination was on the merits or, if new and

different grounds are alleged, the judge finds that the failure of the
defendant or the attorney to assert those grounds in a prior motion
constituted an abuse of the procedure or there was no good cause for
the failure of the defendant or defendant’s counsel to have asserted
those grounds in a prior motion.”); see also Perez v. State, 34 So. 3d
99, 100 (Fla. 3d DCA 2010); Bond v. State, 931 So. 2d 1043, 1043-44
(Fla. 3d DCA 2006); Ragan v. State, 643 So. 2d 1175, 1176 (Fla. 3d
DCA 1994).

*        *        *

JUSTIN WILLIAMS, Appellant, v. THE STATE OF FLORIDA, Appellee. 3rd
District. Case No. 3D19-2321. L.T. Case Nos. 05-17489, 05-14096, 05-16134, 05-
35992B, 05-36497. April 29, 2020. An Appeal under Florida Rule of Appellate
Procedure 9.141(b)(2) from the Circuit Court for Miami-Dade County, Miguel M. de
la O, Judge. Counsel: Rier Jordan P.A., and Jonathan E. Jordan, for appellant. Ashley
Moody, Attorney General, and Michael W. Mervine, Assistant Attorney General, for
appellee.

(Before EMAS, C.J., and SCALES and GORDO, JJ.)

(PER CURIAM.) Affirmed. See Pedroza v. State, No. SC18-964,
2020 WL 1173747, at *6 (Fla. Mar. 12, 2020) (“[A] juvenile of-
fender’s sentence does not implicate Graham, and therefore Miller,
unless it meets the threshold requirement of being a life sentence or the
functional equivalent of a life sentence.” (citing Morris v. State, 246
So. 3d 244, 245-46 (Fla. 2018) (Lawson, J., dissenting))).

*        *        *

GABRIEL O. BAO, Appellant, v. STATE OF FLORIDA DEPARTMENT OF
REVENUE CHILD SUPPORT PROGRAM and ISAIDA PAVON, Appellees. 3rd
District. Case No. 3D19-2123. L.T. Case Nos. 06550023252AO & 2001418478.
Opinion filed April 29, 2020. An Appeal from the State of Florida Department of
Revenue. Counsel: Gabriel O. Bao, in proper person. Ashley Moody, Attorney
General, and Toni C. Bernstein (Tallahassee), Senior Assistant Attorney General, for
appellee Department of Revenue.

(Before EMAS, C.J., and FERNANDEZ and SCALES, JJ.)

(PER CURIAM.) Affirmed. Standard v. State, Dep’t of Revenue,
Child Support Enf’t Program, 249 So. 3d 798, 798-99 (Fla. 1st DCA
2018) (“Because Appellant failed to participate in the administrative
proceedings by returning the forms for financial information supplied
him by the Department and failed to request an administrative hearing
after notice of his right to do so and the consequences for failing to do
so, Appellant has not preserved any issue for this Court’s appellate
review. By waiving his right to a hearing, Appellant waived his ability
to challenge the sufficiency of the evidence to support the Depart-
ment’s determination of his child support obligations.”).

*        *        *

JULES DUCAS, Appellant, v. THE STATE OF FLORIDA, Appellee. 3rd District.
Case No. 3D20-316. L.T. Case No. 09-7316B. Opinion filed April 29, 2020. An Appeal
under Florida Rule of Appellate Procedure 9.141(b)(2) from the Circuit Court for
Miami-Dade County, Miguel M. de la O, Judge. Counsel: Jules Ducas, in proper
person. Ashley Moody, Attorney General, for appellee.

(Before EMAS, C.J., and FERNANDEZ and LINDSEY, JJ.)

(PER CURIAM.) Affirmed. See Strickland v. Washington, 466 U.S.
668, 689-91 (1984) (to be entitled to relief on a claim of ineffective
assistance of trial counsel, a defendant must allege and establish both
the performance and prejudice prongs; in examining trial counsel’s
performance, courts are required to make every effort to eliminate the
distorting effects of hindsight by evaluating the performance from
counsel’s perspective at the time, and indulge a strong presumption
that counsel rendered constitutionally adequate assistance and
exercised professionally reasonable judgment in making the chal-
lenged decisions). See also Taylor v. State, 619 So. 2d 1017 (Fla. 5th
DCA 1993) (holding that a defendant convicted as a principal in the
first degree (see § 777.011, Fla. Statutes, (1992)) may properly be
assessed victim injury points on the sentencing guidelines scoresheet
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as if he had himself committed (rather than merely aided and abetted
another who committed) the crime); Clifford v. State, 518 So. 2d 983
(Fla. 2d DCA 1988) (same).

*        *        *

ARISLEIDY RIVERS and ANDY SORIA, Appellants, v. GANCEDO LUMBER CO.,
INC., et al., Appellees. 3rd District. Case No. 3D18-0917. L.T. Case No. 12-2052.
Opinion filed April 29, 2020. An Appeal from the Circuit Court for Miami-Dade
County, Monica Gordo, Judge. Counsel: Kanner & Pintaluga, P.A., and Blair M.
Dickert (Boca Raton), for appellants. GrayRobinson, P.A., and Jack R. Reiter and
Robert C. Weill, for appellees.

(Before LOGUE, HENDON and LOBREE, JJ.)

(PER CURIAM.) Affirmed. See Stripling v. State, 664 So. 2d 2, 3
(Fla. 3d DCA 1995) (rejecting claim of undue restriction on voir dire
where error was unpreserved, as counsel “affirmatively accepted the
jury . . . [and] did not renew his objection at that time or at any time
prior to the swearing of the jury”); Samuels v. Luxury Imps. of Palm
Beach, Inc., 930 So. 2d 760, 760-61 (Fla. 4th DCA 2006) (affirming
where alleged errors concerned “the improper admission of evidence
relating to . . . damages and improper argument . . . with respect to
[them],” but they “were harmless, because the jury never reached the
issue of damages, having found for [defendant] on the liability
issues”); Zuniga v. Eisinger, 954 So. 2d 634, 636 (Fla. 3d DCA 2007)
(trial court did not abuse discretion in action arising out of automobile
accident by denying plaintiff’s motion for new trial on grounds of
defense counsel’s unobjected-to statements in closing argument,
where comments were not improper or incurable, and argument did
not damage fairness of trial); see also London v. Dubrovin, 165 So. 3d
30, 32 (Fla. 3d DCA 2015) (“where individual claims of error fail, a
related cumulative error claim must likewise fail”).

*        *        *

DANIEL A. GONZALEZ, Appellant, v. FORT DALLAS TRUSS CO., LLC, et al.,
Appellees. 3rd District. Case No. 3D19-1753. L.T. Case No. 17-29366. Opinion filed
April 29, 2020. An Appeal from the Circuit Court for Miami-Dade County, Daryl E.
Trawick, Judge. Counsel: James H. Greason, for appellant. Keith J. Merrill, P.A., and
Keith J. Merrill, for appellees.

(Before EMAS, C.J., and FERNANDEZ and GORDO, JJ.)

(PER CURIAM.) Affirmed. See Applegate v. Barnett Bank of
Tallahassee, 377 So. 2d 1150, 1152 (Fla. 1979) (holding: “The
question raised by [appellant] clearly involves underlying issues of
fact. When there are issues of fact the appellant necessarily asks the
reviewing court to draw conclusions about the evidence. Without a
record of the trial proceedings, the appellate court can not properly
resolve the underlying factual issues so as to conclude that the trial
court’s judgment is not supported by the evidence or by an alternative
theory. Without knowing the factual context, neither can an appellate
court reasonably conclude that the trial judge so misconceived the law
as to require reversal. The trial court should have been affirmed
because the record brought forward by the appellant is inadequate to
demonstrate reversible error”); E & A Produce Corp. v. Superior
Garlic Int’l, Inc., 864 So. 2d 449, 452 (Fla. 3d DCA 2003) (noting:
“We are unable [ ] to determine under what grounds the attorneys’ fees
here were awarded and whether or not the trial court made the
requisite findings because there is no transcript of the hearing on the
entitlement to attorney’s fees. Without a transcript, the record is
inadequate for us to review E & A’s contention, and we cannot find
that the trial court abused its discretion in making the award.”) See
also Stockman v. Downs, 573 So. 2d 835, 838 (Fla. 1991) (holding
that, as a general rule, a claim for attorney’s fees must be pled, but
recognizing an exception: “Where a party has notice that an opponent
claims entitlement to attorney’s fees, and by its conduct recognizes or
acquiesces to that claim or otherwise fails to object to the failure to
plead entitlement that party waives any objection to the failure to

plead a claim for attorney’s fees”); Margolis v. Klein, 184 So. 2d 205,
206 (Fla. 3d DCA 1966) (trial court dismissed counterclaim and
appellant contended on appeal that trial court should have granted
leave to amend; this court, noting there was nothing in the record to
indicate appellant had sought leave to amend the counterclaim,
affirmed, holding: “It is elementary that before a trial judge will be
held in error, he must be presented with an opportunity to rule on the
matter before him”).

*        *        *

RAFAEL BURGOS, etc., Appellant, v. HSBC BANK USA, N.A., etc., Appellee. 3rd
District. Case No. 3D19-1865. L.T. Case No. 18-29345. Opinion filed April 29, 2020.
An Appeal from a non-final order from the Circuit Court for Miami-Dade County,
Gerald D. Hubbart, Senior Judge. Counsel: Kaba Law Group, P.L.L.C., and Moises
Kaba, III, for appellant. McGuireWoods LLP, and Sara F. Holladay-Tobias (Jackson-
ville), Kathleen D. Kilbride (Jacksonville), and Emily Y. Rottmann (Jacksonville), for
appellee.

(Before EMAS, C.J., and LOGUE and LINDSEY, JJ.)

(PER CURIAM.) Affirmed. See Applegate v. Barnett Bank of
Tallahassee, 377 So. 2d 1150 (Fla. 1979). See also § 48.031(6)(a),
Fla. Stat. (2018); § 49.021, Fla. Stat. (2018); § 49.041, Fla. Stat.
(2018); Clauro Enters., Inc. v. Aragon Galiano Holdings, LLC, 16 So.
3d 1009 (Fla. 3d DCA 2009); Howard v. Gualt, 259 So. 3d 119, 121
(Fla. 4th DCA 2018); Martins v. Oaks Master Prop. Owners Ass’n,
Inc., 159 So. 3d 142, 146 (Fla. 5th DCA 2014).

*        *        *

ORLANDO BROWN, Appellant, v. THE STATE OF FLORIDA, Appellee. 3rd
District. Case No. 3D18-2137. L.T. Case No. 16-730-A-K. Opinion filed April 29,
2020. An Appeal from the Circuit Court for Monroe County, Mark H. Jones, Judge.
Counsel: Hazel Law, P.A., and Robin F. Hazel (Hollywood), for appellant. Ashley
Moody, Attorney General and Asad Ali, Assistant Attorney General, for appellee.

(Before FERNANDEZ, SCALES, and HENDON, JJ.)

(PER CURIAM.) Affirmed. See State v. Marrero, 3D18-1819, 2020 WL 912939 at *2
(Fla. 3d DCA Feb. 26, 2020) (“The Stand Your Ground immunity statute is invoked if
the defendant admits to the conduct charged, but asserts that the conduct was justified
as self-defense under the circumstances.”).

*        *        *

JENNIFER PEREZ, Appellant, v. PAUL GRANT DWYER, Appellee. 3rd District.
Case No. 3D19-2111. L.T. Case No. 18-18800. Opinion filed April 29, 2020. An
Appeal from the Circuit Court for Miami-Dade County, Valerie R. Manno Schurr,
Judge. Counsel: Jennifer Perez, in proper person. Filler Rodriguez, LLP, and Catherine
M. Rodriguez, for appellee.

(Before EMAS, C.J., and SCALES and MILLER, JJ.)

(PER CURIAM.) Affirmed. See Applegate v. Barnett Bank of Tallahassee, 277 So. 2d
1150 (Fla. 1980).

*        *        *

TISON KENNEDY, Appellant, v. THE STATE OF FLORIDA, Appellee. 3rd District.
Case No. 3D19-2129. L.T. Case Nos. 18-117-A-M and 18-116-A-M. April 29, 2020.
An Appeal from the Circuit Court for Monroe County, Ruth L. Becker, Judge. Counsel:
Carlos J. Martinez, Public Defender and Susan S. Lerner, Assistant Public Defender,
for appellant. Ashley Moody, Attorney General and Brian H. Zack, Assistant Attorney
General, for appellee.

(Before FERNANDEZ, HENDON, and LOBREE, JJ.)

(PER CURIAM.) Affirmed. See Abdool v. State, 53 So. 3d 208, 220 (Fla. 2010), citing
to Bailey v. State, 998 So. 2d 545, 554 (Fla. 2008).

*        *        *

KEVIN GREEN, Appellant, v. GINA GREEN, Appellee. 3rd District. Case No. 3D19-
1209. L.T. Case No. 17-19727. Opinion filed April 29, 2020. An Appeal from the
Circuit Court for Miami-Dade County, Monica Gordo, Judge. Counsel: Sheldon R.
Rosenthal, for appellant. Hazel Law, P.A., and Robin F. Hazel (Hollywood), for
appellee.

(Before FERNANDEZ, LOGUE, and HENDON, JJ.)

(PER CURIAM.) Affirmed. Kaaa v. Kaaa, 58 So. 3d 867 (Fla. 2010); Rogers v.
Rogers, 12 So. 3d 288 (Fla. 2d DCA 2009).

*        *        *
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KENYA WHITELEY, Appellant, v. THE STATE OF FLORIDA, Appellee. 3rd
District. Case No. 3D19-831. L.T. Case No. 12-13704. Opinion filed April 29, 2020.
An Appeal from the Circuit Court for Miami-Dade County, Alan S. Fine, Judge.
Counsel: Carlos J. Martinez, Public Defender, and Manuel Alvarez, Assistant Public
Defender, for appellant. Ashley Moody, Attorney General and Ivy R. Ginsberg,
Assistant Attorney General, for appellee.

(Before EMAS, C.J., and FERNANDEZ, and LINDSEY, JJ.)

(PER CURIAM.) Affirmed. See McCray v. State, 265 So. 3d 659 (Fla. 1st DCA 2019);
Sullivan v. State, 254 So. 3d 1144 (Fla. 3d DCA 2018); Newbhard v. State, 237 So. 3d
1075 (Fla. 3d DCA 2017).

*        *        *

Jurisdiction—Non-residents—Tortious act in state—Business activi-
ties in state—Trial court erred in denying motion to dismiss without
holding limited evidentiary hearing on jurisdictional issue where,
although allegations of complaint established basis for long-arm
jurisdiction, defendants submitted affidavits which rebutted plaintiff’s
jurisdictional allegations, and plaintiff in turn submitted affidavit
refuting defendants’ assertions, creating a conflict in the parties’
evidence

GREENSPIRE GLOBAL, INC., and STEVEN M. KNAUSS, Appellants, v.
SARASOTA GREEN GROUP LLC, Appellee. 2nd District. Case No. 2D19-3399.
Opinion filed April 29, 2020. Appeal pursuant to Fla. R. App. P. 9.130 from the Circuit
Court for Manatee County; Edward Nicholas, Judge. Counsel: James L. Essenson,
Barbara J. Welch, and Matthew J. Kelly of Law Firm of James L. Essenson, Sarasota,
for Appellants. Hunter G. Norton of Shumaker, Loop & Kendrick, LLP, Sarasota, for
Appellee.

(BLACK, Judge.) Greenspire Global, Inc., and Steven Knauss,
president of Greenspire, appeal an order denying the motion to
dismiss for lack of personal jurisdiction Sarasota Green Group LLC’s
second amended complaint. Because the trial court erred in failing to
hold a limited evidentiary hearing to determine the jurisdictional issue
in light of the parties’ conflicting affidavits, we reverse.

In the second amended complaint Sarasota Green Group LLC
(SGG) alleged that Greenspire, an Iowa corporation, and Mr. Knauss,
an Iowa resident, committed various tortious acts in Florida. SGG
asserted that Florida has jurisdiction over Greenspire and Mr. Knauss
because its claims are based upon representations made by Mr.
Knauss during a business meeting with SGG in Manatee County,
Florida, to negotiate the terms of an exclusive license agreement
between Greenspire and SGG. SGG also alleged that Greenspire has
been conducting various other business activities within Florida.
Greenspire and Mr. Knauss moved to dismiss the second amended
complaint for lack of personal jurisdiction. Two affidavits were filed
in support of the motion to dismiss: an affidavit of Mr. Knauss
individually and an affidavit of Mr. Knauss in his capacity as president
of Greenspire. In response, SGG filed an affidavit of its managing
member. Thereafter, a supplemental affidavit of Mr. Knauss individu-
ally and as president of Greenspire was filed. A nonevidentiary
hearing was held, and at the conclusion of the hearing the trial court
acknowledged that the affidavits conflict to “a large extent.” Nonethe-
less, the trial court declined to hold an evidentiary hearing and denied
the motion to dismiss. This appeal followed.

We review the trial court’s ruling on a motion to dismiss based on
personal jurisdiction de novo. Wendt v. Horowitz, 822 So. 2d 1252,
1256 (Fla. 2002). “The Florida Supreme Court announced a two-
prong test to determine whether personal jurisdiction extends to a non-
resident defendant: (1) whether the complaint alleged sufficient facts
for application of the Florida long-arm statute[, section 48.193,
Florida Statutes]; and (2) if so, whether there are sufficient ‘minimum
contacts’ alleged to meet due process requirements.” Dickinson
Wright, PLLC v. Third Reef Holdings, LLC, 244 So. 3d 303, 306 (Fla.
4th DCA 2018) (citing Venetian Salami Co. v. Parthenais, 554 So. 2d
499, 502 (Fla. 1989)); accord Teva Pharm. Indus. v. Ruiz, 181 So. 3d
513, 516 (Fla. 2d DCA 2015). “A defendant wishing to contest the

allegations of the complaint concerning jurisdiction or to raise a
contention of minimum contacts must file affidavits in support of his
position.” Venetian Salami, 554 So. 2d at 502. “The burden is then
placed upon the plaintiff to prove by affidavit the basis upon which
jurisdiction may be obtained.” Id. (citing Elmex Corp. v. Atl. Fed.
Savings & Loan Ass’n, 325 So. 2d 58, 62 (Fla. 4th DCA 1976)).

Though SGG’s complaint comports with both prongs of the
Venetian Salami standard, Greenspire and Mr. Knauss submitted
affidavits which rebutted SGG’s jurisdictional allegations, effectively
shifting the burden back to SGG to prove “that a basis for long-arm
jurisdiction exists.” See Teva Pharm. Indus., 181 So. 3d at 519. SGG
met this burden by submitting an affidavit refuting the allegations of
Greenspire and Mr. Knauss, creating a conflict in the parties’ evi-
dence. As such, the trial court should have held a limited evidentiary
hearing to resolve the jurisdictional issue. See Venetian Salami, 554
So. 2d at 503; see also Dickinson Wright, 244 So. 3d at 306 (“If the
parties’ evidence cannot be harmonized by the trial court, then ‘the
trial court must hold a limited evidentiary hearing to resolve the
jurisdictional issue.’ ” (quoting Volkswagen Aktiengesellschaft v.
Jones, 227 So. 3d 150, 155 (Fla. 2d DCA 2017))). “[A]n evidentiary
hearing under Venetian Salami resolves the factual disputes necessary
to determine jurisdiction pursuant to section 48.193 as well as whether
minimum contacts exist to satisfy due process concerns.” Teva
Pharm. Indus., 181 So. 3d at 521 (alteration in original) (quoting Dev.
Corp. of Palm Beach v. WBC Constr., L.L.C., 925 So. 2d 1156, 1160
(Fla. 4th DCA 2006)).

Accordingly, we reverse the order denying the motion to dismiss
and remand for further proceedings consistent with this opinion.

Reversed and remanded. (LaROSE and MORRIS, JJ., Concur.)

*        *        *

Criminal law—Possession of controlled substance—Counsel—
Ineffectiveness—Failure to move to suppress controlled substances
found in defendant’s backpack following illegal arrest and search
incident to that illegal arrest—Ineffectiveness is apparent on face of
record, which showed that sole basis for arrest was violation of county
ordinance for being in a city park after closing, which was an offense
punishable by fine, not an arrestable offense; and court can think of no
strategic rationale or reasonable basis to forego filing of motion to
suppress under these circumstances—Defendant was prejudiced where
the only evidence supporting charge against him was contraband
found in backpack—Remand for discharge of defendant

DEMOND J. BOOKER, DOC # 720604, Appellant, v. STATE OF FLORIDA,
Appellee. 2nd District. Case No. 2D18-3063. Opinion filed April 29, 2020. Appeal
from the Circuit Court for Lee County; Mark A. Steinbeck, Judge. Counsel: Howard
L. Dimmig, II, Public Defender, and Stephania A. Gournaris, Assistant Public
Defender, Bartow, for Appellant. Ashley Moody, Attorney General, Tallahassee, and
David Campbell, Assistant Attorney General, Tampa, for Appellee.

(SMITH, Judge.) Demond J. Booker appeals his judgment and
sentence entered after a jury found him guilty of one count of
possession of a controlled substance. In this direct appeal, Mr. Booker
argues trial counsel1 was ineffective, as shown on the face of the
record, for neglecting to move to suppress the fentanyl found in his
backpack following his illegal arrest and the search incident to that
arrest. We agree and reverse.

I
Generally, claims of ineffective assistance of counsel cannot be

raised on direct appeal; rather, claims of ineffective assistance of
counsel are properly made by seeking postconviction relief under
Florida Rule of Criminal Procedure 3.850. Hills v. State, 78 So. 3d
648, 652 (Fla. 4th DCA 2012) (citing Odeh v. State, 82 So. 3d 915,
923-24 (Fla. 4th DCA 2011)). However, “[o]n rare occasions,
appellate courts make an exception to this rule when the ineffective-
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ness is obvious on the face of the appellate record, the prejudice
caused by the conduct is indisputable, and a tactical explanation for
the conduct is inconceivable.” Corzo v. State, 806 So. 2d 642, 645
(Fla. 2d DCA 2002). “To obtain relief on the basis of ineffective
assistance of counsel on direct appeal, the facts upon which the claim
is based must be clearly evident in the record.” Larry v. State, 61 So.
3d 1205, 1207 (Fla. 5th DCA 2011) (citing Stewart v. State, 420 So.
2d 862, 864 (Fla. 1982)). That is—“so clear that ‘it would be a waste
of judicial resources to require the trial court to address the issue.’ ”
Larry, 61 So. 3d at 1207 (quoting Blanco v. Wainwright, 507 So. 2d
1377, 1384 (Fla. 1987)).

II
The facts upon which Mr. Booker complains are clearly evident on

the face of the record before us. On November 30, 2017, at around
1:30 a.m., a sergeant from the Lee County Sheriff’s Office found Mr.
Booker sitting at a picnic table under a pavilion in a public county park
in Fort Myers. Mr. Booker was alone with his bicycle and carrying a
backpack. The park had posted signs indicating the park’s operating
hours were from dawn to dusk. The sergeant approached Mr. Booker
and explained he was in violation of park rules and as a result was
going to be placed under arrest. The sergeant called for backup to
make the arrest, explaining that as supervisor he usually gives arrests
to the deputies.

When the responding deputy arrived, the sergeant and Mr. Booker
were underneath a pavilion engaged in conversation. The deputy was
present and it was explained again to Mr. Booker that he was in
violation of park rules, which is an arrestable offense. The deputy took
over the “investigation,” and Mr. Booker was placed under arrest for
violation of park rules, at which point the backpack on Mr. Booker’s
back was searched. Inside the backpack was a small box which
contained a plastic bag filled with a white powdery substance. This
substance was later determined to be fentanyl. The deputy testified at
trial that Mr. Booker was at first reluctant to give up the backpack but
was otherwise cooperative, and not aggressive or violent.

Mr. Booker was initially charged with possession of a controlled
substance, possession of drug paraphernalia, and a violation of park
rules under Lee County ordinance number 06-26- section 10.5.
Section 10.5 provides: “No person shall carry on or engage in any
activity which is expressly prohibited by a posted sign.” The ordi-
nance provides that a violation of section 10.5, Failure to Obey Park
Sign, will result in a fine of $150.00 for the first violation, $300.00 for
the second violation, and $500.00 for the third violation. See Lee Cty.
Ordinance No. 06-26, § X(12.0), Exhibit B. Ultimately, however, the
information was amended to include only one count of possession of
a controlled substance.

At no time during the proceedings did defense counsel move to
suppress the controlled substance found in the backpack. The jury
found Mr. Booker guilty as charged, and he was sentenced to forty-
eight months’ prison.

Mr. Booker argues trial counsel was ineffective as shown on the
face of the record for failing to move to suppress the fentanyl found in
his backpack following his illegal arrest and the search incident to that
arrest, and on this clear record we agree.

III
“Counsel is said to be ineffective when counsel’s performance

does not meet the standard of reasonable professional assistance and
there is a reasonable probability that the outcome of the trial would
have been different but for the unsatisfactory assistance.” Forget v.
State, 782 So. 2d 410, 413 (Fla. 2d DCA 2001) (citing Strickland v.
Washington, 466 U.S. 668, 687 (1984)). “Under Strickland, we first
determine whether counsel’s representation ‘fell below an objective
standard of reasonableness.’ Then we ask whether ‘there is a reason-

able probability that, but for counsel’s unprofessional errors, the
results of the proceeding would have been different.’ ” Padilla v.
Kentucky, 559 U.S. 356, 366 (2010) (citation omitted) (quoting
Strickland, 466 U.S. at 688, 694).

“The first prong—constitutional deficiency—is necessarily linked
to the practice and expectations of the legal community: ‘The proper
measure of attorney performance remains simply reasonableness
under prevailing professional norms.’ ” Id. (quoting Strickland, 466
U.S. at 688). “In any case presenting an ineffectiveness claim, the
performance inquiry must be whether counsel’s assistance was
reasonable considering all the circumstances.” Strickland, 466 U.S. at
688. “An attorney’s ignorance of a point of law that is fundamental to
his case combined with his failure to perform basic research on that
point is a quintessential example of unreasonable performance under
Strickland.” Hinton v. Alabama, 571 U.S. 263, 274 (2014).

We first examine the circumstances surrounding Mr. Booker’s
arrest and the search and seizure of the subject backpack. Here, the
sole basis for Mr. Booker’s arrest was a violation of Lee County
Ordinance No. 06-26, section 10.5—for being present in a city park
after closing, which was punishable by a fine up to $500.00 for a third
violation. In other words, it was not an arrestable offense.

An arrest incident to a violation of an ordinance which authorizes
only the issuance of a citation or summons and complaint for civil
infractions, is a violation of the Fourth Amendment and article I,
section 12 of the Florida Constitution. See Thomas v. State, 614 So. 2d
468, 471 (Fla. 1993) (“[W]hen a person is charged with violating a
municipal ordinance regulating conduct that is noncriminal in nature,
. . . [a] full custodial arrest . . . is unreasonable and a violation of the
Fourth Amendment and article I, section 12 of the Florida Constitu-
tion.”); Nelson v. State, 268 So. 3d 837, 838 (Fla. 2d DCA 2019)
(reversing convictions for carrying a concealed firearm, possession of
cocaine, and possession of marijuana “because law enforcement’s
search of [defendant] was predicated on a violation of a municipal
ordinance banning his presence in a city park after hours, for which
the power to conduct a full custodial arrest does not apply”); C.D. v.
State, 82 So. 3d 1037, 1039 (Fla. 4th DCA 2011) (“[W]here the
penalty for violating a municipal ordinance is a fine, an ‘arrest’ for the
violation of such an ordinance, as authorized in section 901.15(1),
Florida Statutes, permits only a detention for the time necessary to
issue a summons or notice to appear, and a full custodial detention and
search in these circumstances violates the Fourth Amendment.”);
Cuva v. State, 687 So. 2d 274, 276 (Fla. 5th DCA 1997) (holding that
a “violation of a municipal ordinance is neither a ‘crime’ nor a
‘noncriminal violation’ ”) (quoting Thomas, 614 So. 2d at 472).

The State argues under section 901.15(1), Florida Statutes (2016),
the arrest of Mr. Booker without a warrant was authorized where:

(1) The person has committed a felony or misdemeanor or violated a
municipal or county ordinance in the presence of the officer. An arrest
for the commission of a misdemeanor or the violation of a municipal
or county ordinance shall be made immediately or in fresh pursuit.

However, as we recognized in Nelson, this argument was expressly
rejected by the Florida supreme court in Thomas. Nelson, 268 So. 3d
at 389. “In Thomas, the supreme court held that an ‘arrest’ under
section 901.15(1) does not mean a full custodial arrest and search
incident thereto, but rather, that the officers may detain an individual
only ‘for the limited purpose of issuing a ticket, summons, or notice
to appear.’ ” Id. (quoting Thomas, 614 So. 2d at 471). Mr. Booker was
not detained for this limited purpose. Instead, Mr. Booker was placed
under arrest by the deputy for the ordinance violation, and then his
backpack was seized and searched against his objection. This search,
thus, exceeded the scope of any permissible search where the violation
was based upon a noncriminal ordinance and the contraband,
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notwithstanding its illicit nature, was seized in violation of Mr.
Booker’s constitutional rights.

Having determined that the search and seizure of the fentanyl was
illegal we next consider whether trial counsel’s failure to file a motion
to suppress the fentanyl constitutes ineffective assistance of counsel.
Applying the Strickland standard and considering all of the facts and
circumstances here, the answer is quite straightforward—yes. We can
think of no strategic rationale or reasonable basis to forego the filing
of a motion to suppress where the case law is abundantly clear that law
enforcement is not authorized to conduct a full custodial detention and
search on a mere county ordinance violation, as such runs afoul of the
Fourth Amendment. See Thomas, 614 So. 2d at 471. And while
counsel may not have had the benefit of our recent opinion in Nelson,
the supreme court’s decision in Thomas and the Fourth District’s
decision in C.D. were certainly existing authorities available to trial
counsel during the course of the proceedings. Hence, on the face of
this record trial counsel’s neglect in failing to file a motion to suppress
amounts to deficient performance.

Our analysis does not end here, as it is not enough to establish
deficient performance in proving ineffective assistance of counsel
under Strickland. Strickland, 466 U.S. at 691. Mr. Booker must also
“show that there was a reasonable probability that, but for counsel’s
unprofessional errors, the result of the proceeding would have been
different. A reasonable probability is a probability sufficient to
undermine confidence in the outcome.” Id. at 694. Here, the only
evidence supporting the charge of possession of a controlled sub-
stance is the contraband found in Mr. Booker’s backpack. This
evidence is dispositive. We therefore conclude that given the prevail-
ing authority under Thomas and the clear record before us, there is
more than just a mere reasonable probability a motion to suppress
would have been granted and the outcome would have been different
for Mr. Booker but for counsel’s error.

IV
Finally we note, because trial counsel’s “ineffectiveness is

apparent on the face of the record [ ] it would be a waste of judicial
resources to require the trial court to address the issue.” Blanco, 507
So. 2d at 1384. By addressing this issue now, we can “avoid the legal
churning, . . . which would be required if we made the parties and the
lower court do the long way what we ourselves should do the short.”
Mizell v. State, 716 So. 2d 829, 830 (Fla. 3d DCA 1998) (citation
omitted).

Accordingly, we reverse Mr. Booker’s conviction and sentence for
the charge of possession of a controlled substance and remand for
discharge.

Reversed and remanded. (KHOUZAM, C.J., and VILLANTI, J.,
Concur.)
))))))))))))))))))

1We note that Mr. Booker’s appellate counsel was not his trial counsel.

*        *        *

Torts—Premises liability—Slip and fall—Transitory substance on
floor—Constructive notice—Evidence that there was dirty water on
floor with muddy footprints and a separately located skid mark,
together with circumstantial evidence which would support inference
that no inspection of bathroom was conducted during the entirety of
the day plaintiff fell, was sufficient to create genuine issues of material
fact as to defendants’ constructive knowledge of dangerous condition—
Trial court erred in granting summary judgment in favor of defen-
dants

MICHAEL R. NORMAN, Appellant, v. DCI BIOLOGICALS DUNEDIN, LLC, and
BPL PLASMA, INC., Appellees. 2nd District. Case No. 2D18-3065. Opinion filed
April 29, 2020. Appeal from the Circuit Court for Pinellas County; Jack R. St. Arnold,
Judge. Counsel: Adam Richardson of Burlington & Rockenbach, P.A., West Palm
Beach; Jessica J. Gonzalez-Monge of Rubenstein Law, Orlando, for Appellant. Denise

L. Dawson of Hall Booth Smith, P.C., Palm Beach Gardens, for Appellees.

(ATKINSON, Judge.) Michael R. Norman appeals the final summary
judgment entered against him in favor of DCI Biologicals Dunedin,
LLC, and BPL Plasma, Inc. (collectively the Plasma Defendants) in
the negligence suit for injuries he sustained during a slip-and-fall
accident in the bathroom of one of their plasma-donation centers.
Because there were genuine issues of material fact concerning the
Plasma Defendants’ constructive notice of the water in the donor
bathroom, we reverse.

Just before 7:00 p.m. on Friday, May 2, 2014, Michael R. Norman
fell in a plasma donation center (the Plasma Center) operated by the
Plasma Defendants. After arriving at the Plasma Center to donate
plasma, he sat down to complete the paperwork that the receptionist
gave him. Approximately forty-five minutes later, Norman pushed the
door open and took a couple of steps onto the tile floor of the male
donor bathroom, which had two sinks on the left, followed further
down by urinals and two stalls. Once inside, he fell. Norman told the
receptionist about his fall and asked her to call an ambulance. The
receptionist called 911. The Plasma Center’s medical supervisor took
Norman into an examining room and checked his vitals.

At 6:58 p.m., paramedics received notice of the 911 call placed
from the Plasma Center. The ambulance arrived at 7:06 p.m. Para-
medics encountered Norman at 7:08 p.m. and were transporting him
to the hospital by 7:23 p.m. Some time thereafter, the Plasma Center’s
medical supervisor created an incident report in which he described
Norman’s fall:

New Donor, predonation, asked receptionist Maria to call 911. Donor
complains that he went to bathroom and next thing he knows he is
waking upon on floor. Donor has abrasion above left eye and
contusion below with possible fracture. Donor taken to MS office to
lay down and is in obvious pain. Donor given ice pack.

The report also indicated that the medical supervisor “checked the
bathroom floor for any liquid and found none anywhere.”

Norman filed a negligence suit for damages from the injuries he
sustained, including a broken orbital bone. While being deposed,
Norman testified that he remembered “slipping and falling forward,
like almost being pushed forward, and . . . hitting the sink counter and
then laying on the floor.” He testified that when he was on the floor, he
noticed “like a cup of water” on the floor and saw “a couple of
footprints, like dirty footprints.” Some of the liquid got onto the left
side of his shirt. Although Norman testified that the light was on in the
bathroom, he did not see any liquid on the floor until after he fell. He
testified that the consistency of the liquid was thicker in the area where
he saw the footprints. He “noticed other areas where it was, like,
someone slid their foot.” When asked whether “it appeared either that
somebody else had slipped and fallen on it or at least slipped,” he
answered, “I’m not sure.” Norman stated that there were at least two
footprints, which “almost looked like muddy footprints.” However,
he could not recall if they were complete or merely partial imprints.

During the medical supervisor’s deposition, he could not recall
how much time had elapsed between the incident and the time that he
inspected the bathroom. Nor could he recall specifically what he did
when he entered the bathroom to investigate: “I couldn’t tell you
exactly what happened that day, except for what I wrote in my report.”

According to the deposition testimony of other employees, on a
normal day, the Plasma Center is “very busy and noisy.” It opened at
7 a.m. and would take donors until 7 p.m.; approximately 150-300
donors visited the Plasma Center each day. Separate male and female
donor bathrooms were located in the lobby. Employees utilized
separate bathrooms. Each night, after 7 p.m., non-employee janitors
would clean the lobby and bathrooms. Typically, they arrived after all
of the employees had left, but “sometimes employees would be there
when they arrived.”
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The Plasma Center did not have a set schedule for inspections of
the bathrooms. However, it did conduct inspections “[i]f we were
informed that the bathroom needed attention, or, like, they needed
toilet paper or any other toiletries.” According to the Plasma Center
manager, the receptionist would also clean the lobby and bathrooms
“if there was downtime,” meaning that “all of the donors in the
reception area . . . had already been screened and were just waiting to
go to the donor floor.” However, during her deposition the reception-
ist could not remember being told that she was responsible for
inspecting the donor bathroom. And none of the Plasma Center
employees, including the receptionist, recalled inspecting the men’s
donor bathroom on the day of the incident, prior to Mr. Norman’s fall.

The Plasma Defendants moved for summary judgment, arguing,
in part, that Norman’s unsubstantiated contention of seeing footprints
in a liquid substance on the bathroom room floor was insufficient as
a matter of law to avoid summary judgment. Norman filed a response
in opposition to the motion for summary judgment, in which he
argued that his deposition testimony regarding the condition and
appearance of the substance, along with the testimony of the Plasma
Center employees regarding the lack of inspections of the donor
bathrooms in the busy Plasma Center created a genuine issue of
material fact as to the Plasma Defendants’ constructive notice of the
liquid. The trial court granted the motion for summary judgment and
entered final judgment in favor of the Plasma Defendants.

Appellate courts review orders granting summary judgment de
novo. See Volusia County v. Aberdeen at Ormond Beach, L.P., 760
So. 2d 126, 130 (Fla. 2000). A party moving for summary judgment
bears “the burden of proving the absence of a genuine issue of material
fact.” Holl v. Talcott, 191 So. 2d 40, 43 (Fla. 1966). The proof must be
conclusive and sufficient “to overcome all reasonable inferences
which may be drawn in favor of the opposing party.” Id. (citing
Harvey Bldg., Inc. v. Haley, 175 So. 2d 780 (Fla. 1965)). “If the record
reflects the existence of any genuine issue of material fact, or the
possibility of any issue, or if the record raises even the slightest doubt
that an issue might exist, summary judgment is improper.” Competelli
v. City of Belleair Bluffs, 113 So. 3d 92, 92-93 (Fla. 2d DCA 2013)
(quoting Snyder v. Cheezem Dev. Corp., 373 So. 2d 719, 720 (Fla. 2d
DCA 1979)).

The elements of a negligence cause of action consist of a legal duty
“requiring the defendant to conform to a certain standard of conduct
for the protection of others,” a failure to meet that duty, and damages
proximately caused by that failure. Kenz v. Miami-Dade County, 116
So. 3d 461, 464 (Fla. 3d DCA 2013). Business owners, like the Plasma
Defendants, owe the following duties to an invitee such as Mr.
Norman: “(1) to take ordinary and reasonable care to keep its premises
reasonably safe for invitees; and (2) to warn of perils that were known
or should have been known to the owner and of which the invitee
could not discover.” Id. (citing Delgado v. Laundromax, Inc., 65
So.3d 1087, 1089 (Fla. 3d DCA 2011)).

Prior to the enactment of section 768.0710, Florida Statues (2002),
once a slip-and-fall plaintiff established that the fall resulted from a
transitory foreign substance, a rebuttable presumption of negligence
arose. See Owens v. Publix Supermarkets, Inc., 802 So. 2d 315, 331
(Fla. 2001). Section 768.0710(2) eliminated that rebuttable presump-
tion and required the plaintiff to prove the following:

(a) The person or entity in possession or control of the business
premises owed a duty to the claimant;

(b) The person or entity in possession or control of the business
premises acted negligently by failing to exercise reasonable care in the
maintenance, inspection, repair, warning, or mode of operation of the
business premises. Actual or constructive notice of the transitory
foreign object or substance is not a required element of proof to this
claim. However, evidence of notice or lack of notice offered by any

party may be considered together with all of the evidence; and
(c) The failure to exercise reasonable care was a legal cause of the

loss, injury, or damage.

In 2010, the Legislature enacted section 768.0755, which required
a slip-and-fall plaintiff to prove that the defendant had actual or
constructive knowledge of the foreign substance. See Pembroke Lakes
Mall Ltd. v. McGruder, 137 So. 3d 418, 424 (Fla. 4th DCA 2014)
(“The older 2002 statute expressly stated actual or constructive notice
was not ‘a required element of proof to this claim,’ but the new 2010
statute expressly stated the plaintiff ‘must prove that the business
establishment had actual or constructive knowledge of the dangerous
condition.’ ”); see also Encarnacion v. Lifemark Hosps. of Fla., 211
So. 3d 275, 278 (Fla. 3d DCA 2017) (“[W]here a business invitee slips
and falls on a ‘transitory substance’ in a business establishment as
occurred here, proof of the breach element of the claim against an
owner of the establishment is statutorily constrained by section
768.0755.”). Section 768.0755 sets forth two means by which a
plaintiff can establish constructive knowledge of the transitory foreign
substance—by proving either: “(a) [t]he dangerous condition existed
for such a length of time that, in the exercise of ordinary care, the
business establishment should have known of the condition; or (b)
[t]he condition occurred with regularity and was therefore foresee-
able.” § 768.0755(1). In his brief, Norman states that his theory of the
case only implicates the former.

Norman contends that the evidence of a cup’s worth of dirty water
located near the bathroom sink, coupled with the muddy footprints,
the skid mark, and the lack of evidence establishing that the bathroom
was inspected on the day of the incident, created a genuine issue of
material fact about whether the Plasma Center should have known
about the water on the floor because it was there for a sufficient length
of time.

In cases involving a transitory substance, courts have found
constructive notice established by evidence similar to the deposition
testimony given by Norman. Sometimes the offending liquid was
dirty, scuffed, or had grocery-cart track marks running through it. See,
e.g., Zayre Corp. v. Bryant, 528 So. 2d 516, 516 (Fla. 3d DCA 1988)
(finding that the facts that there were “ ‘black darkened’ grocery cart
tire tracks running through” the substance, which “was otherwise
‘relatively clear’ but ‘slimy,’ ” and that the store had not inspected the
aisle for four hours “constituted adequate circumstantial evidence
upon which a jury could have reasonably imputed constructive notice
of the hazardous condition to the defendant”); Winn-Dixie Stores, Inc.
v. Guenther, 395 So. 2d 244, 246 (Fla. 3d DCA 1981) (“[T]estimony
that the liquid was dirty and scuffed and had several tracks running
through it was, in our opinion, adequate to impute constructive notice
of the hazardous condition to the store manager.”). Other evidence
such as “footprints, prior track marks, changes in consistency, [or]
drying of the liquid” have also “tend[ed] to show that the liquid was on
the floor for an amount of time sufficient to impute constructive
notice.” Palavicini v. Wal-Mart Stores E., LP, 787 Fed. Appx. 1007,
1012 (11th Cir. 2019); cf. Skipper v. Barnes Supermarket, 573 So. 2d
411, 413 (Fla. 1st DCA 1991) (“Indicia of constructive notice in the
context of debris on the floor which subsequently causes a slip and fall
injury includes evidence of thawing (when the debris involves frozen
materials), cart tracks, footprints, crushing, and so forth.”). A dirty
puddle of liquid in a restroom at a shopping mall, for example, was
sufficient to preclude summary judgment on the issue of constructive
notice. See Mashni v. Lasalle Partners Mgmt. Ltd., 842 So. 2d 1035,
1037 (Fla. 4th DCA 2003) (“Even though the dirt could have been
created by Mashni’s fall, . . . the fact that the water was dirty could also
create an inference that it was on the floor for a period of time
sufficient to create constructive notice.”).1

The Plasma Defendants rely on, among other cases, Encarnacion,
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in which the appellate court analyzed a scenario similar to Norman’s
description of the bathroom in which he fell. 211 So. 3d at 278. There,
the plaintiff slipped in the hallway on a substance that smelled like a
cleaning product and was “ ‘oily,’ ‘dirty,’ and ‘dark.’ ” Id. at 276. The
appellate court opined that

[f]or such testimony to create a jury issue, the testimony must be
accompanied by a “plus,” namely some additional fact or facts from
which a jury can reasonably conclude that the substance was on the
floor long enough to have become discolored without assuming other
facts, such as the substance, in its original condition, was not “oily,”
“dirty” and “dark.”

Id. at 278. There, evidence suggested the opposite—that “if Ms.
Encarnacion’s testimony is believed, the liquid was being deposited
on the floor by a non-hospital employee at the same time Ms.
Encarnacion fell.” Id. (emphasis added).

By contrast, the summary judgment evidence in this case did not
foreclose the possibility that the water had been on the floor for a
prolonged period of time, including testimony from which it would
not be unreasonable to infer that no one had inspected the men’s donor
bathroom at any point on the day of Norman’s fall. See id. at 277 (“A
dispute as to a material fact is genuine if there is sufficient evidence for
a reasonable jury to return a verdict for the non-moving party.” (citing
Bishop v. R. J. Reynolds Tobacco Co., 96 So. 3d 464, 467 (Fla. 5th
DCA 2012))); Jenkins v. Brackin, 171 So. 2d 589, 591 (Fla. 2d DCA
1965) (“[G]iving the most favorable inference to the affidavit of the
defendant’s helper, as we are required to do, it may be inferred that,
since it was his duty to sweep the floor, and he had not performed the
duty since 4:00 P.M., the floor had not been inspected subsequent to
that time.” (internal citations omitted)).

We need not decide whether that alone—the mere absence of
evidence of how long the water had been there—would preclude
summary judgment in light of a statute that places a burden on the
plaintiff to prove constructive knowledge by “showing” the “length
of time” was such that the defendant should have known of the
condition. See § 768.0755(1). Norman’s testimony, which hews very
closely to case law concluding summary judgment was inappropriate,
provides what was described by the Third District as the “plus”—
something to suggest that the water had been there for a duration that
allowed it to be transformed from its original condition.

The fact that the liquid, described as a cup’s worth of soiled water,
was located near a bathroom sink was sufficient to infer that the liquid
was not dirty when originally deposited on the floor. Cf. Berbridge v.
Sam’s East, Inc., 728 Fed. App’x. 929, 933 (11th Cir. 2018) (recog-
nizing that a plaintiff may not have to “prove that the water was
originally clean” if “facts g[i]ve some indication of the substance’s
original condition . . . allow[ing] a jury to draw an inference from its
altered condition”); Camina v. Parliament Ins. Co., 417 So. 2d 1093,
1094 (Fla. 3d DCA 1982) (finding evidence that ice cream was
thawed, dirty, and splattered equally susceptible to an inference that
the condition existed before the plaintiff’s fall as it was to the infer-
ence that plaintiff’s fall created the condition). And the two footprints
around which the liquid was thicker than other areas could suggest
that the shoes that created those footprints might well have deposited
soil sufficiently earlier to allow it to be absorbed by the surrounding
water by the time the defendant entered the restroom. This, combined
with the fact that there were “other areas” where “someone slid their
foot,” allowed the inference that the liquid was on the floor long
enough for someone other than the defendant, perhaps multiple
individuals, to have stepped in it.

And contrary to the Plasma Defendants’ contention, the inferences
creating a factual issue in this case were not stacked. Cf. Gaidymowicz
v. Winn-Dixie Stores, Inc., 371 So. 2d. 212, 214 (Fla. 3d DCA 1979)
(rejecting a plaintiff’s utilization of direct evidence of a spill on one

grocery store aisle to prove that there was also liquid on the cross aisle
where the plaintiff was injured). From direct evidence that there was
dirty water on the floor with muddy footprints and a separately located
skid mark, Norman proposes an inference that the dirt, mud, and
marks were deposited onto the floor sometime sufficiently prior to his
fall by one or more other individuals to indicate that the Plasma
Defendants should have detected it. He also adduced circumstantial
evidence to support an inference that no inspection of the men’s donor
bathroom was conducted during the entirety of the busy day of
Norman’s fall. These are two separate inferential premises to support
the ultimate conclusion that the liquid in the bathroom “existed for
such a length of time that, in the exercise of ordinary care, the business
establishment should have known of the condition.” Neither relies on
the other. Because they were not stacked one on top of another, neither
of the inferences needs to be proven “to the exclusion of all other
reasonable inferences.” Wilson-Greene v. City of Miami, 208 So. 3d
1271, 1275 (Fla. 3d DCA 2017) (quoting Cohen v. Arvin, 878 So. 2d
403, 405 (Fla. 4th DCA 2004)).

Because there were genuine issues of material fact, the trial court
erred when it entered summary judgment.

Reversed and remanded for further proceedings. (LaROSE and
MORRIS, JJ., Concur.)
))))))))))))))))))

1This holding in Mashni was not affected by section 768.0755, Florida Statutes
(2010), because it applied pre-Owens cases to find that circumstantial evidence can
establish constructive knowledge of the dangerous condition. Mashni, 842 So. 2d at
1037. The court merely noted that Owens provided “an additional basis for reversal of
the summary judgment.” Id. at 1038.

*        *        *

NEELAM T. UPPAL, Appellant, v. NATIONSTAR MORTGAGE, LLC, Appellee.
2nd District. Case No. 2D18-3986. Opinion filed April 29, 2020. Appeal pursuant to
Fla. R. App. P. 9.130 from the Circuit Court for Pinellas County; Cynthia J. Newton,
Judge. Counsel: Neelam T. Uppal, pro se. Nancy M. Wallace of Akerman LLP,
Tallahassee; and William P. Heller of Akerman LLP, Fort Lauderdale, for Appellee.

(PER CURIAM.) Dismissed. See Uppal v. Wells Fargo, 287 So. 3d
545, 545 (Fla. 2d DCA 2019) (citing Pridgen v. First Union Bank, 879
So. 2d 21, 21 (Fla. 2d DCA 2004) (“An order that merely schedules a
foreclosure sale is not a final appealable order [or] an appealable
nonfinal order under Florida Rule of Appellate Procedure 9.130.”)).
(LaROSE, ROTHSTEIN-YOUAKIM, and SMITH, JJ., Concur.)

*        *        *

Criminal law—Juveniles—Commitment level—Department of
Juvenile Justice recommendation—Trial court failed to comply with
E.A.R. v. State in deviating from DJJ’s recommendation for a
nonsecure residential program where trial court did not set forth a
comprehensive and thorough basis for its departure, and failed to
articulate an understanding of the respective characteristics of
opposing restrictiveness levels—Trial court also failed to justify the
departure vis-a-vis the needs of the child, and did not illustrate that the
DJJ failed to sufficiently consider, or misconstrued facts with regard to
the child’s programmatic, rehabilitative needs along with the risks that
the unrehabilitated child posed to the public

R.B., a child, Appellant, v. STATE OF FLORIDA, Appellee. 4th District. Case No.
4D19-817. April 29, 2020. Appeal from the Circuit Court for the Fifteenth Judicial
Circuit, Palm Beach County; Luis Delgado, Judge; L.T. Case No. 502019CJ000032A.
Counsel: Carey Haughwout, Public Defender, and Patrick B. Burke, Assistant Public
Defender, West Palm Beach, for appellant. Ashley Moody, Attorney General,
Tallahassee, and Paul Patti, III, Assistant Attorney General, West Palm Beach, for
appellee.

(CONNER, J.) R.B. appeals his commitment to a high-risk residential
program after the trial court departed from the restrictiveness level
recommended by the Department of Juvenile Justice (“DJJ”). We
agree with R.B.’s arguments that the trial court failed to comply with
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E.A.R. v. State, 4 So. 3d 614 (Fla. 2009), in deviating from the DJJ’s
recommendation for a nonsecure residential program. Accordingly,
we affirm the commitment to a DJJ program, but reverse and remand
for a new disposition hearing and an analysis that comports with
E.A.R. if the trial court decides again to deviate from the recommenda-
tion of the DJJ as to the restrictiveness level for commitment.

Background
After waiving trial and entering pleas, R.B. proceeded to a

disposition hearing on charges of burglary of a conveyance and
trespass in a structure or conveyance. Pending disposition, R.B.
violated home detention and was arrested on new charges in a
neighboring county.

The DJJ’s predisposition report (“PDR”) noted that R.B.’s risk to
reoffend was high, he had not been attending school for a significant
period, and he had never been committed to the DJJ before. R.B.’s
father reported that: R.B. experimented with marijuana in the past but
the father was unsure of his current usage; R.B. was diagnosed with
attention deficit hyper-activity disorder (“ADHD”) but was not taking
his medication; and he was easily influenced by his friends. A
multidisciplinary commitment staffing was held and a comprehensive
evaluation was prepared in advance of the disposition hearing.
However, the comprehensive evaluation report was not available at
the time the PDR was completed. Nonetheless, the PDR recom-
mended commitment to a nonsecure residential program.

The comprehensive evaluation noted that R.B. had a history of
family instability, relocations, and exposure to violence. He was
habitually truant and did not have a GPA, as he had not earned any
high school credits. In the evaluation, R.B. admitted to a history of
marijuana use and that he stopped taking his ADHD medication
because he did not like the way it made him feel. Ultimately, the
comprehensive evaluation determined that R.B. met the criteria for
having a conduct disorder based on his history of arrests, truancy, and
participation in thefts and fighting.

At the disposition hearing, the DJJ repeated its recommendation
that R.B. be committed to a nonsecure residential facility. The State
agreed. The defense recommended probation. In response to the
defense arguments for probation, the State pointed out that at the
commitment staffing, both R.B.’s mother and grandmother expressed
that he should be in a program where he can effectively receive the
services he needs; he was previously unsuccessfully terminated from
probation; the comprehensive evaluation found he had a conduct
disorder; he was a high risk to reoffend; and he had impulsivity issues,
as shown by committing new crimes. The DJJ stated that it considered
R.B.’s high risk to reoffend and his unsuccessful history with
probation, but because he had never been committed, it determined
that the nonsecure residential program would meet his needs.

The trial court ultimately decided against probation and committed
R.B. to the DJJ. The trial court asked for recommendations as to the
restrictiveness level for commitment, and all three parties recom-
mended nonsecure residential. The trial court stated it was considering
high-risk placement, mostly due to concerns about R.B.’s high risk for
reoffending and concerns about public safety. The trial court felt high-
risk commitment was appropriate, reasoning:

[T]his child is a danger to the community as was argued by the state,
the comprehensive evaluation also mentions that, that there are
concerns that he is—about his recidivism, and the positive achieve-
ment change tool does list his risk to reoffend as a high risk to
reoffend, and so if he is a high risk to reoffend he does not represent a
low or moderate risk to public safety, making him—or placing him in
a non-secure residential facility inappropriate. High-risk residential
differs in that youth assessed or—for this placement level require
close supervision in a structured setting and placement is prompted by
a concern for public safety that outweighs placement at a lower
commitment level. Now if the concern for public safety is what is

important and this child is a high risk to reoffend and there are
incredible concerns regarding his recidivism, I believe that statutorily
he would not be appropriately placed in a non-secure residential
facility but instead in a high-risk residential facility. In addition to that
the child is ungovernable—I did understand from mom and from dad
that if he wants to go home that perhaps he should go home and listen,
but this child does as he pleases. Previously he was sent to live with his
mother and he returned to Miami the next day; this child is ungovern-
able and does as he pleases. He would rather be with his friends
because he does as he pleases. The child is not in school; he is 17 years
old and had zero credits because he does as he pleases. He’s been
diagnosed with ADHD and he’s not on his medication, has not taken
his medication for several years because he does as he pleases. This
child is not governable.

Defense counsel attempted to change the trial court’s mind by
arguing that the crimes for which he was adjudicated for were all
property crimes, and “[h]e’s not violent, he’s not a danger, not in a
violent way; he may be a nuisance to the community but he’s not a
dangerous person to anybody.” The trial court disagreed and commit-
ted R.B. to a high-risk facility. A written order explaining the reasons
for deviating from the DJJ’s recommendation for the restrictiveness
level of commitment was not entered.

After disposition, R.B. gave notice of appeal.

Appellate Analysis
“A trial court’s departure from the DJJ recommendation is

reviewed for abuse of discretion. However, whether a juvenile court
has employed the proper legal standard in providing its departure
reasons is a question of law subject to de novo review.” D.R.R. v.
State, 94 So. 3d 680, 681 (Fla. 4th DCA 2012) (citations omitted).

Section 985.433, Florida Statutes, governs “[d]isposition hearings
in delinquency cases.” § 985.433, Fla. Stat. (2019). Subsection (6)
provides that “[t]he first determination to be made by the court is a
determination of the suitability or nonsuitability for adjudication and
commitment of the child to the [DJJ]. This determination shall include
consideration of the recommendations of the [DJJ], which may
include a [PDR].” § 985.433(6), Fla. Stat. (2019). Subsection (7) then
requires the determination to be in writing or on the hearing record and
include specific findings for the reasons the court chose commitment.
§ 985.433(7), Fla. Stat. (2019).

In making a determination, “[t]he [DJJ] shall recommend to the
court the most appropriate placement and treatment plan, specifically
identifying the restrictiveness level most appropriate for the child if
commitment is recommended.” § 985.433(7)(a), Fla. Stat. Subsection
7(b) further provides:

The court shall commit the child to the [DJJ] at the restrictiveness level
identified or may order placement at a different restrictiveness level.
The court shall state for the record the reasons that establish by a
preponderance of the evidence why the court is disregarding the
assessment of the child and the restrictiveness level recommended by
the [DJJ].

§ 985.433(7)(b), Fla. Stat.
In E.A.R., our supreme court held that under chapter 985, a juvenile

court may only depart from the DJJ’s recommended disposition if it:
(1) Articulate[s] an understanding of the respective characteristics

of the opposing restrictiveness levels including (but not limited to) the
type of child that each restrictiveness level is designed to serve, the
potential “lengths of stay” associated with each level, and the
divergent treatment programs and services available to the juvenile at
these levels; and

(2) Then logically and persuasively explain[s] why, in light of
these differing characteristics, one level is better suited to serving both
the rehabilitative needs of the juvenile—in the least restrictive
setting—and maintaining the ability of the State to protect the public
from further acts of delinquency.
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E.A.R., 4 So. 3d at 638. The court further explained that:
Simply listing “reasons” that are totally unconnected to this analysis
does not explain why one restrictiveness level is better suited for
providing the juvenile offender with “the most appropriate
dispositional services in the least restrictive available setting.” §
985.03(21), Fla. Stat. (2007) (emphasis supplied); see also §§
985.03(44)(a)-(e), 985.433(7)(a)-(b) Fla. Stat. (2007). The failure to
connect departure “reasons” to the juvenile court’s ultimate statutory
duty during a disposition hearing completely undermines the Legisla-
ture’s carefully crafted statutory scheme. These “reasons” must
“establish by a preponderance of the evidence why the court is
disregarding the assessment of the child and the restrictiveness level
recommended by the [DJJ].” § 985.433(7)(b), Fla. Stat. (2007)
(emphasis supplied).

Id. (alteration in original). Ultimately, the supreme court concluded
that

simply parroting is insufficient to justify departure and that, instead,
the juvenile court’s stated “reasons,” must provide a legally sufficient
foundation for “disregarding” the DJJ’s professional assessment and
PDR by identifying significant information that the DJJ has over-
looked, failed to sufficiently consider, or misconstrued with regard to
the child’s programmatic, rehabilitative needs along with the risks
that the unrehabilitated child poses to the public.

Id. (emphasis added).
E.A.R.’s requirement for findings to justify deviation from the

DJJ’s recommendations for disposition “are unnecessary for the
court’s initial decision of whether to commit a juvenile even where the
DJJ recommends probation” but rather, “apply only to the second step
of the disposition process when a [trial] court departs from the
recommended restrictiveness level of the commitment.” D.R. v. State,
178 So. 3d 478, 482 (Fla. 4th DCA 2015). Additionally, “it is well
settled that under the constraints of E.A.R., a trial court ‘may not
deviate simply because it disagrees with the disposition recommended
by DJJ[.]’ ” C.C. v. State, 276 So. 3d 14, 18 (Fla. 4th DCA 2019)
(quoting B.L.R. v. State, 74 So. 3d 173, 176 (Fla. 1st DCA 2011)).

We also note that section 985.03(44)(a)-(d), Florida Statutes
(2019), provides for four restrictiveness levels for commitment:
minimum-risk nonresidential, nonsecure residential, high-risk
residential, and maximum-risk residential.

R.B. argues reversal is warranted under E.A.R. because:
The trial judge did not articulate an understanding of the various
restrictiveness levels and then logically and persuasively explain why
the High-Risk Residential Program was better suited to serving both
the rehabilitative needs of the juvenile, in the least restrictive setting,
and maintaining the ability of the State to protect the public from
further acts of delinquency.

Furthermore, R.B. argues that “the trial judge did not identify
significant information that the DJJ overlooked, or that it failed to
sufficiently consider, or misconstrued with regard to the child’s
programmatic, rehabilitative needs along with the risks that the
unrehabilitated child poses to the public.” We agree.

In the instant case, the trial court did not set forth a comprehensive
and thorough basis for its departure from the DJJ’s recommendation.
The record clearly shows that the trial court was concerned that the
PDR assessed R.B.’s risk to reoffend as high. Additionally, the trial
court expressed concern that R.B. was ungovernable and “does as he
pleases.” In the view of the trial court, a high risk to reoffend meant
that R.B. presented a public safety concern and “a danger to the
community.” Although the State argued at the disposition hearing, and
the trial court agreed, that the comprehensive evaluation concluded
that R.B. presented a concern for public safety, a review of the written
evaluation does not support such an assertion. Nowhere in the

evaluation is the term “public safety” used. Nor does the evaluation
support the conclusion stated by the trial court that R.B. was a danger
to the community.

Reversal is also required in part because the trial court failed to
“[a]rticulate an understanding of the respective characteristics of the
opposing restrictiveness levels.” E.A.R., 4 So. 3d at 638. Although the
trial court recited certain distinctions between nonsecure residential
commitment programs and high-risk residential programs identified
in section 985.03(44), the trial court’s discussion was simply the
“parroting” of statutory phrasing that was disapproved in E.A.R. In
discussing the distinctions, what seemed most important to the trial
court was the assessment that R.B. was evaluated to have a high risk
to reoffend, making him a high risk in terms of public safety. By
equating high risk to reoffend with being “a danger to the commu-
nity,” the trial court concluded that “statutorily [R.B.] would not be
appropriately placed in a non-secure residential facility but instead in
a high-risk residential facility.” Notably, at no point during the
disposition hearing did the trial court elicit information as to the
different treatment programs or services offered either at the
nonsecure or high-risk facilities to support the analysis.

The trial court also failed to meet the second prong of the E.A.R.
test. Specifically, the trial court failed to justify the departure vis-à-vis
the needs of the child. See J.H. v. State, 100 So. 3d 1236, 1238 (Fla. 2d
DCA 2012) (“[T]he ‘needs of the child’ must be the focal point for the
court when it is assessing where along the restrictiveness spectrum a
child should be placed.” (alteration in original) (quoting N.P. v. State,
18 So. 3d 735, 737 (Fla. 2d DCA 2009))); S.G. v. State, 26 So. 3d 725,
726 (Fla. 2d DCA 2010) (“The court is required to discuss the
restrictiveness level vis-à-vis the needs of the child.”). Instead, here,
the trial court simply focused on “maintaining the ability of the State
to protect the public from further acts of delinquency” but failed to
mention a single time how high-risk commitment was “better suited
to serving . . . the rehabilitative needs of the juvenile . . . in the least
restrictive setting.” E.A.R., 4 So. 3d at 638. Specifically, the trial court
noted that “placement in a high-risk facility is more appropriate
because it is guaranteed to be hardware secure.” While protecting the
public is a significant factor to consider when departing from the DJJ’s
recommendation, it must be balanced with the rehabilitative needs of
the child in the least restrictive setting. See J.H., 100 So. 3d at 1238
(reversing the disposition order because “[t]he trial court did not
explain adequately how a high-risk level of restrictiveness would
better fit [the juvenile’s] rehabilitative needs and public safety than a
moderate-risk level of restrictiveness”); D.R.R., 94 So. 3d at 682-83
(same). Similar to the situation presented in M.H. v. State, 69 So. 3d
325 (Fla. 1st DCA 2011), “the trial court reversibly erred by failing to
state the deviation and placement in a moderate-risk facility was the
least-restrictive setting necessary to protect the public from recidi-
vism, while balancing the need for rehabilitation.” Id. at 328.

Finally, we conclude that the trial court did not illustrate that the
DJJ “failed to sufficiently consider, or misconstrued [facts] with
regard to the child’s programmatic, rehabilitative needs along with the
risks that the unrehabilitated child poses to the public.” C.C., 276 So.
3d at 18 (quoting E.A.R., 4 So. 3d at 634). Instead, the record shows
that all the information the trial court relied upon to decide what
restrictiveness level was appropriate was already considered in the
PDR and the comprehensive evaluation. There were no new facts
established at the disposition hearing. Yet, for some unarticulated
reason, the trial court determined that the risk to public safety was so
significant that it outweighed placement in programs at a lower
commitment level.

We remind delinquency court judges that
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deviating from a DJJ’s recommendation is a difficult matter pursuant
to the dictates of E.A.R. In order to deviate lawfully, a trial court must
do more than place generalized reasons on the record; it must engage
in a well-reasoned and complete analysis of the PDR and the type of
facility to which the trial court intends to send the child. This is no
easy task and will take time and consideration.

M.H., 69 So. 3d at 328.
For the reasons explained above, we affirm R.B.’s commitment to

the DJJ, but reverse the disposition order as to the restrictiveness level
and “remand for a new disposition hearing with an updated pre-
disposition report and the presentation of any new evidence and
arguments by the parties.” C.C., 276 So. 3d at 19. “On remand, the
trial court may amend the disposition order to include findings
required by E.A.R. to support a high-risk commitment placement, or,
if the court cannot make such findings, then the court must enter an
order committing [R.B.] to a nonsecure [residential] program as the
DJJ recommended.” Id.

Affirmed in part; reversed in part, and remanded. (FORST, J., and
GILLESPIE, KENNETH, Associate Judge, concur.

*        *        *

Estates—Settlement proceeds—Allocation—Appeals—Action arising
over dispute between decedent’s children and grandchildren over how
to distribute settlement proceeds stemming from legal malpractice
actions brought by the estate and beneficiaries, the entirety of which
were distributed to curator of the estate by probate court—Alternative
request for relief under rule 1.540 filed by grandchildren which sought
relief from order approving settlement agreement contingent upon
probate court first determining that grandchildren were not entitled to
any settlement proceeds, alleging the sum of zero dollars was insuffi-
cient consideration for releases grandchildren provided—Argument
that probate court incorrectly considered the merits of the parties’
competing petitions for determination of distribution without consider-
ing grandchildren’s alternative rule 1.540 motion was not preserved—
Issue was neither presented to, nor considered by, the probate court at
the final hearing—Even assuming probate court’s order was inconsis-
tent with grandchildren’s outstanding rule 1.540 motion, grandchil-
dren nonetheless failed to advance any argument on appeal that denial
was substantively incorrect—Settlement agreement was clearly
supported by consideration even if grandchildren’s claim with probate
court was ultimately unsuccessful—Probate court did not inappropri-
ately retry malpractice actions and erroneously allocate the settlement
proceeds—To extent grandchildren’s argument on appeal is based on
res judicata, the issue was not preserved—Even assuming res judicata
argument was preserved, res judicata did not bar probate court from
exercising its discretionary authority to allocate settlement proceeds
where settlement agreement specifically contemplated that probate
court would have the authority to allocate proceeds if parties could not
agree on distribution—There was nothing improper about probate
court considering the merits of the various malpractice actions when
exercising its discretion—Any error in probate court’s failure to
conduct an evidentiary hearing was waived or invited where grandchil-
dren agreed in advance to the holding of a non-evidentiary hearing and
did not object until the middle of the hearing

ALYSSABETH KLEIN, RUSSELL KLEIN and TRAVIS KLEIN, Appellants, v.
ESTATE OF ELEANOR H. KLEIN, KENNETH D. KLEIN, SYDRIA K.
SCHAFFER, and CHRISTOPHER B. HOPKINS, as Curator of the Estate of Eleanor
H. Klein, Appellees. 4th District. Case No. 4D19-571. April 29, 2020. Appeal from the
Circuit Court for the Fifteenth Judicial Circuit, Palm Beach County; Janis Brustares
Keyser, Judge; L.T. Case No. 502014CP001098XXXXMB. Counsel: Brian M.
O’Connell, Ashley Crispin Ackal, Joielle “Joy” Foglietta Craig and Clara Crabtree
Ciadella, of O’Connell & Crispin Ackal, PLLC, Palm Beach, for appellants. Laura
Bourne Burkhalter of Laura Bourne Burkhalter, P.A., Fort Lauderdale, for Appellee
Kenneth D. Klein. Kristen M. Fiore of Akerman LLP, Tallahassee, and Erin M.
Maddocks of Akerman LLP, West Palm Beach, for Appellee Sydria K. Schaffer.

Christopher B. Hopkins and Mary F. April of McDonald Hopkins LLC, West Palm
Beach for Appellee Christopher B. Hopkins.

(GILLESPIE, KENNETH L., Associate Judge.) The old adage “you
can’t change the rules in the middle of the game” accurately sets the
scene in a series of hearings conducted before the probate court giving
rise to this appeal. Alyssabeth Klein, Russell Klein, and Travis Klein
(“the Grandchildren”) appeal a final probate order that allocated all of
the proceeds derived from a legal malpractice settlement to their
grandmother’s estate. For the reasons discussed below, we affirm the
trial court’s order.

I. FACTS
Eleanor Klein executed a pour-over will in 2009, distributing the

remaining assets of her estate to a trust. Eleanor’s children, Kenneth
Klein and Sydria Schaffer, are each fifty percent primary beneficiaries
of her trust. Kenneth’s children, the Grandchildren, are contingent
remainder beneficiaries of Kenneth’s share of the trust.

Eleanor was predeceased by her husband, Arthur. In 2012, soon
after Arthur’s death, Sydria initiated an incapacity and guardianship
proceeding against Eleanor. Eleanor was declared totally incapaci-
tated and Sydria was appointed as her plenary guardian. In the
incapacity and guardianship proceedings, Sydria was represented by
attorney Jeffrey Janeiro, who had previously provided estate planning
services to Arthur and Eleanor. After Eleanor’s death in 2014, her will
was admitted to probate.

In 2016, the probate court appointed a curator for the specific
purpose of bringing a malpractice action on behalf of Eleanor’s estate
against Janeiro. Ultimately, three separate malpractice lawsuits were
brought against Janeiro: (1) one by the estate; (2) one by Sydria,
joined by her children, Ryan and Marielle Schaffer; and (3) one by the
Grandchildren. The gravamen of each malpractice action was that
Janeiro misadvised Sydria as to her fiduciary duties as Eleanor’s
guardian.

Rather than proceed to trial, the parties agreed to participate in
mediation. At mediation, the parties to the malpractice actions, along
with Kenneth, entered into a mediated settlement agreement with
Janeiro. The settlement agreement provided that: (1) Janeiro and his
insurer would pay the balance of his malpractice insurance policy
(approximately $800,000) to the curator, who would hold the
settlement proceeds in escrow in a trust account “until there is an
agreement approved by final order from the Probate Court or a final
Probate Court order determining how the Settlement Amount shall be
distributed”; (2) the estate would pay $175,000 to Janeiro to be held
in trust until any dispute over the settlement proceeds was resolved;
(3) Janeiro would withdraw all charging liens against the parties to the
settlement agreement; (4) the pending malpractice actions would be
dismissed with prejudice as to Janeiro; and (5) the parties would
execute a general release. The signatories all agreed “they have given
and received adequate consideration in this Settlement Agreement.”

In July 2018, the probate court entered an order approving the
settlement agreement and directing “any and all persons that claim an
interest in the Settlement Proceeds” to file a petition for determination
of distribution of the settlement funds within 90 days. The order
further stated that, if more than one petition for determination was
filed, the probate court would “adjudicate the rights of all parties
claiming [an] interest in the Settlement Proceeds.” Notably, no party
objected to the procedure set forth in the probate court’s order.
Following the order, Kenneth, Sydria, and the Grandchildren each
filed petitions for determination.

At a status conference after the petitions were filed, the parties
agreed that a one-hour, non-evidentiary hearing should be set to
address the competing petitions. Regarding the type of hearing to be
held, Sydria’s counsel proposed, “let’s just have a final hearing where
we can all come in, present our arguments, which have already been
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made by the papers to Your Honor, and get a decision.” Kenneth’s
counsel added: “[I]f the Court reviewed those petitions and the
responses and felt that an evidentiary—I guess not an evidentiary
hearing, but a hearing where we needed to argue the legal points, then
a hearing would be necessary.” Lastly, the Grandchildren’s counsel,
likewise, agreed to a non-evidentiary hearing, but vaguely suggested
that there were “things in the papers that I don’t believe the Court can
consider.”

Following the status conference, the probate court entered an order
scheduling the hearing and directing the parties to “file any responses
or replies at least (7) seven days before the hearing.” The Grandchil-
dren filed responses in opposition to the petitions of Kenneth and
Sydria. The Grandchildren maintained that they were entitled to one-
third of the settlement proceeds, arguing in relevant part that: (1)
absent an explicit direction in the settlement agreement, the court
could order an equitable distribution only by allocating one-third of
the settlement proceeds for each petition; and (2) they were intended
beneficiaries of Janeiro’s services and were damaged by his conduct.

The Grandchildren’s response to Kenneth’s petition also claimed
that they were further damaged “by virtue of an assignment in
anything due and owing from Eleanor’s Estate or Trust to Kenneth.”
In a footnote, the Grandchildren explained that they had filed a lawsuit
against Kenneth in which they asserted a 50% ownership interest in
anything due and owing from Eleanor’s Estate or Trust to Kenneth.

In their responses to both petitions, the Grandchildren alternatively
moved for relief from the order approving the mediated settlement
agreement, stating: “[T]o the extent this Court determines that the
Grandchildren are not entitled to any portion of the Settlement
Amount, the Grandchildren move this Court for relief from this
Court’s July 13, 2018 Order approving the Mediated Settlement
Agreement pursuant to Florida Rule of Civil Procedure 1.540.” The
Grandchildren argued for rule 1.540 relief contending that the sum of
zero dollars was insufficient consideration for the releases they
provided pursuant to the settlement agreement.

At the final hearing, counsel for Kenneth, Sydria, and the Grand-
children argued their respective positions relating to the allocation of
the settlement proceeds. Kenneth’s counsel argued that Eleanor was
the intended beneficiary of Janeiro’s services and that “all of the
damages that have been suffered have been suffered by Eleanor’s
estate.” Kenneth’s counsel further argued that the Grandchildren
lacked standing to bring a malpractice claim against Janeiro. In this
vein, Kenneth’s counsel argued that the Grandchildren were not
intended beneficiaries of Janeiro’s services because all of his services
during the guardianship were strictly for the benefit of Eleanor.

The Grandchildren’s counsel argued that: (1) the probate court
should allocate one-third of the settlement proceeds to each malprac-
tice action; (2) it would be “legally impossible” for the probate court
“to try three legal malpractice cases” to determine how to split the
proceeds, as the probate court could not “retry the cases” to “deter-
mine whose case was better”; and (3) even if the probate court were to
determine the merits of each malpractice action, “it would have to be
a trial where there would have to be evidence presented.” Addition-
ally, the Grandchildren’s counsel argued: “[P]art of the relief that we
sought was if the Grandchildren aren’t going to get $1 out of a claim
that they had to release against Mr. Janeiro, then they should be
relieved from the Settlement Agreement, because who would settle
for zero? It makes no sense.”

In response, Kenneth’s counsel argued that, just as a probate court
has the authority to allocate proceeds from a settlement of a wrongful
death case, the probate court could do the same in this case.

Following the final hearing, the probate court entered its order on
the competing petitions. The probate court took judicial notice of the
court file, finding that the file reflected “extraordinary legal fees and

costs” borne by Eleanor’s estate related to the malpractice action. The
probate court also found that the parties agreed to the probate court’s
jurisdiction to adjudicate the rights of the parties claiming an interest
in the settlement proceeds. The probate court further found that the
parties agreed to the procedure for which the probate court would hear
and rule on the competing petitions, that no timely objections were
made to the procedure, and that any untimely objection “is deemed
waived by acquiescence.” Specifically, the probate court ruled that the
parties “agreed that the allocation hearing would proceed to a
resolution with the parties submitting and arguing their legal briefs to
the probate court.” Further, the probate court found the record
“sufficient to conclude” that Eleanor’s estate “was damaged as a result
of the alleged professional malpractice of Janeiro and, as a result, the
entire proceeds shall be distributed to the Curator of the Estate of
Eleanor H. Klein.” Accordingly, the probate court granted Kenneth’s
petition, denied the other two petitions, and directed the escrow agent
to tender the entire settlement proceeds to the curator. Upon entry of
the trial court’s final order, this appeal ensued.

II. ANALYSIS
This case centers on whether the probate court has the authority to

allocate proceeds of a legal malpractice suit where the parties to a
settlement agreement collectively agree that the probate court would
decide upon the proper allocation of the settlement funds amongst the
parties. The Grandchildren’s challenge to the probate court’s final
order boils down to two grounds: (1) the probate court failed to hear
or rule on their rule 1.540 motion for relief from the order approving
the settlement agreement; and (2) the probate court inappropriately
tried the malpractice actions and reached an erroneous conclusion by
not equally allocating the proceeds among the parties to the malprac-
tice suits.

As to the first issue, the Grandchildren contend that the probate
court incorrectly considered the merits of the parties’ competing
petitions without considering their rule 1.540 motion, depriving them
of their fundamental right to be heard on the motion.

The issue of whether the trial court satisfied due process is
reviewed de novo. VMD Fin. Servs., Inc. v. CB Loan Purchase
Assocs., LLC, 68 So. 3d 997, 999 (Fla. 4th DCA 2011). Procedural due
process requires both fair notice and a real opportunity to be heard.
Keys Citizens For Responsible Gov’t, Inc. v. Fla. Keys Aqueduct
Auth., 795 So. 2d 940, 948 (Fla. 2001).

Here, the probate court’s order specifically stated that it considered
the Grandchildren’s responses in opposition to the petitions filed by
Sydria and Kenneth, wherein the Grandchildren raised their alterna-
tive request for relief under rule 1.540. The Grandchildren’s request
for relief under rule 1.540 was contingent upon the probate court first
determining that they were not entitled to any of the proceeds.
However, once the probate court made such a determination, the
Grandchildren neither set their rule 1.540 motion for hearing, nor
moved for rehearing of the final order to argue that the probate court
should have ruled on their request to set aside the order approving the
Settlement Agreement. Hence, this issue was not preserved. As such,
the Grandchildren’s argument that the probate court failed to rule on
their 1.540 motion is not properly before this Court, as the issue was
neither presented to, nor considered by, the probate court at the final
hearing.

Notably, for an issue to be preserved for appellate review, the issue
“must be presented to the lower court and the specific legal argument
or ground to be argued on appeal or review must be part of that
presentation if it is to be considered preserved.” Sunset Harbour
Condo. Ass’n v. Robbins, 914 So. 2d 925, 928 (Fla. 2005) (quoting
Tillman v. State, 471 So. 2d 32, 35 (Fla. 1985)). A party must also
“obtain a ruling from the trial court in order to preserve an issue for
appellate review.” MacDonald v. Dep’t of Children & Families, 855
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So. 2d 1270, 1271 (Fla. 4th DCA 2003). However, some courts have
adhered to a “presumption that a ruling inconsistent with an outstand-
ing motion impliedly resolves that motion.” Moore v. Hartman, 332
F. Supp. 2d 252, 255 (D.D.C. 2004); accord Marquesa at Pembroke
Pines Condo. Ass’n, Inc. v. Powell, 183 So. 3d 1278, 1279 (Fla. 4th
DCA 2016) (concluding that the trial court’s failure to address the
appellant’s motion to amend constituted an implicit denial of the
motion).

In Alvarez v. De Lage Landen Financial Services, Inc., 93 So. 3d
415, 416 (Fla. 4th DCA 2012), this court held that an argument
challenging the propriety of an order approving a settlement agree-
ment was not preserved for appellate review where the appellant never
requested a hearing on her motion to set aside the order and never
moved for rehearing. We explained: “Even if we were to treat the
motion to set aside the order approving the Settlement Agreement as
a Rule 1.540(b) motion, this issue was not preserved for appellate
review since an appeal was filed before the motion was heard.” Id.
Here, under Alvarez, the Grandchildren have not established that their
challenge under rule 1.540 was preserved.

Even assuming, arguendo, that the probate court’s order was
inconsistent with the Grandchildren’s outstanding rule 1.540 motion,
the Grandchildren have nonetheless failed to advance any argument
on appeal that this denial was substantively incorrect. “[T]he fact that
one party to the agreement apparently made a bad bargain is not a
sufficient ground, by itself, to vacate or modify a settlement agree-
ment.” Casto v. Casto, 508 So. 2d 330, 334 (Fla. 1987). The consider-
ation required to support a contract “need not be money or anything
having monetary value, but may consist of either a benefit to the
promisor or a detriment to the promisee.” Dorman v. Publix-Saenger-
Sparks Theatres, 184 So. 886, 889 (Fla. 1938). A contingent benefit
is sufficient consideration. Id. Here, the settlement agreement was
clearly supported by consideration. In exchange for the Grandchildren
dismissing their lawsuit, Janeiro paid a “pot of money” to which the
Grandchildren could make a claim against in the probate court. To this
end, the Settlement Agreement was supported by consideration, even
if the Grandchildren’s claim with the probate court was ultimately
unsuccessful.

We now turn to the Grandchildren’s second issue, where they
contend the probate court inappropriately tried the malpractice
actions, and reached an erroneous conclusion by not equally allocat-
ing the proceeds among the parties to the malpractice suits. Specifi-
cally, the Grandchildren contend that relitigation of the parties’ claims
was barred by the doctrine of res judicata. Further, the Grandchildren
assert that the probate court essentially made an award of damages to
Eleanor’s estate without taking any evidence, and improperly
inquiring into the parties’ intent in settling the malpractice actions.
Alternatively, the Grandchildren argue that they were intended
beneficiaries of Janeiro’s services and, therefore, were damaged by
Janeiro’s conduct, entitling them to a share of the settlement proceeds.

A probate court’s allocation of settlement proceeds is reviewed for
an abuse of discretion. Woods v. Estate of Woods, 770 So. 2d 1270,
1271 (Fla. 3d DCA 2000). The issue of whether res judicata applies is
reviewed de novo. Escobar v. Escobar, 76 So. 3d 958, 960 (Fla. 4th
DCA 2011). Issues of contract interpretation are reviewed de novo,
provided that “the language is clear and unambiguous and free of
conflicting inferences.” N. Star Beauty Salon, Inc. v. Artzt, 821 So. 2d
356, 358 (Fla. 4th DCA 2002).

As a preliminary matter, although the Grandchildren argued below
that the probate court could not “retry” the malpractice cases to
“determine whose case was better,” the Grandchildren never raised
any specific argument based on res judicata below. The words “res
judicata” are nowhere to be found in the record or in the transcript of
the final hearing. Thus, to the extent that the Grandchildren’s

argument on appeal is based on res judicata, the issue has not been
preserved. See Robbins, 914 So. 2d at 928. Even assuming, arguendo,
that the Grandchildren’s argument below was sufficient to preserve
the res judicata argument that they now raise on appeal, the doctrine
of res judicata did not bar the probate court from exercising its
discretionary authority to allocate the settlement proceeds.

Res judicata bars relitigation of a claim if the following four
identities are present: (1) identity of the thing sued for; (2) identity of
the cause of action; (3) identity of the persons and parties to the
actions; and (4) identity of the quality or capacity of the persons for or
against whom the claim is made. Jasser v. Saadeh, 103 So. 3d 982,
984 (Fla. 4th DCA 2012). However, where the parties consent to a
dismissal based on a settlement agreement, “the principles of res
judicata apply (in a somewhat modified form) to the matters specified
in the settlement agreement, rather than the original complaint.”
Norfolk Southern Corp. v. Chevron, U.S.A., Inc., 371 F.3d 1285, 1288
(11th Cir. 2004).

In determining the res judicata effect of a settlement agreement, a
court must “look to the agreement itself to determine what claims the
parties intended to be finally and forever barred by the dismissal.”
Ruple v. Hartford Life & Acc. Ins. Co., 340 Fed. Appx. 604, 610 (11th
Cir. 2009). In the case at bar, the parties’ settlement agreement stated
that the settlement proceeds would be held in trust “until there is an
agreement approved by final order from the Probate Court or a final
Probate Court order determining how the Settlement Amount shall be
distributed.” Thus, the settlement agreement specifically contem-
plated that, if the various malpractice plaintiffs could not agree on a
distribution of the settlement proceeds, the probate court would have
the authority to allocate the settlement proceeds. As such, the
procedure in the settlement agreement is consistent with the probate
court’s inherent authority to apportion undifferentiated settlements.

Circuit courts have “exclusive original jurisdiction” over “pro-
ceedings relating to the settlement of the estates of decedents . . . and
other jurisdiction usually pertaining to courts of probate.” §
26.012(2)(b), Fla. Stat. (2018). It thus follows that a probate court has
the discretionary authority to divide the proceeds of a legal malprac-
tice settlement relating to a decedent’s estate. For example, a probate
court has “considerable latitude” in determining how the proceeds of
a wrongful death settlement should be allocated to the decedent’s
survivors. Woods, 770 So. 2d at 1271. To that end, if a wrongful death
case settles and an “agreement cannot be reached on allocation of the
settlement proceeds, it is the judge who must hear the evidence on
such issues and who must make the decision.” Brown v. Brown, 873
So. 2d 601, 602 (Fla. 5th DCA 2004). The judge’s role is to decide
what the allocation should be, not to determine “what a jury might
have allocated had the wrongful death case gone to trial.” Id. Simi-
larly, a Maryland appellate court held that “the authority to divide the
proceeds of a settlement is within the discretionary powers of the trial
court,” and that the parties’ agreement requiring them to attempt to
agree on a division or, if that failed, to petition the court to divide the
settlement proceeds, was not void for vagueness. Scamardella v.
Illiano, 727 A.2d 421, 427 (Md. Ct. Spec. App. 1999).

Here, res judicata did not bar the probate court from allocating the
settlement proceeds among the various malpractice plaintiffs. Under
the modified form of res judicata applicable to settlement agreements,
this court must look to the settlement agreement itself to determine its
res judicata effect. In this case, the settlement agreement specifically
contemplated the scenario of the probate court determining the
allocation of the settlement proceeds. Just as a probate court may
allocate settlement proceeds from a wrongful death action, the probate
court in this case had the inherent authority to allocate the proceeds of
the malpractice settlement.

The Grandchildren maintain that the only evidence the probate
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court could consider required it to distribute the settlement proceeds
equally to the Grandchildren, the curator, and Sydria. However, the
Grandchildren’s proposed distribution was completely arbitrary. Had
the settlement agreement contemplated a three-way split, it would
have said so. Instead, the settlement agreement contemplated that the
probate court would make the determination if the parties could not
agree. Notably, it cannot be said that the probate court’s ruling,
determining that the entire settlement proceeds be allocated to
Eleanor’s estate, was inconsistent with the objective language of the
settlement agreement. Indeed, nothing was improper about the
probate court considering the merits of the various malpractice actions
when exercising its discretion on how to allocate the settlement
proceeds. In this vein, the probate court was necessarily required to
consider the damages suffered by each petitioner in determining its
allocation of the settlement funds.1

To further its efforts to reverse the trial court’s path of allocating
the settlement proceeds, the Grandchildren finally argue that the
probate court erred by not conducting an evidentiary hearing.
Although the Grandchildren’s argument on this point has arguable
merit, on this record, their argument is not a basis for reversal, as the
issue was not preserved. When called upon to allocate settlement
proceeds, the probate court’s decision generally must have an
evidentiary basis. See Brown, 873 So. 2d at 602. Similarly, a damages
award “must be supported by competent substantial evidence.” Armao
v. McKenney, 218 So. 3d 481, 485 (Fla. 4th DCA 2017). “Conversely,
to be liquidated, the damages alleged in the complaint must be certain
without the necessity of an evidentiary hearing and the proper amount
to be awarded can be determined with exactness from the cause of
action as pleaded, i.e., from a pleaded agreement between the parties,
by an arithmetical calculation or by application of definite rules of
law.” Premise, Inc. v. Withlacoochee River Elec. Coop., Inc., 215 So.
3d 123, 124 (Fla. 2d DCA 2017) (internal quotation marks omitted).
“ ‘Reasonable attorney’s fees’ generally are not liquidated damages
and require a hearing. Absent an evidentiary hearing, the fee award
will be reversed for a hearing unless there is an indication that the right
to a hearing was waived.” Petrovsky v. HSBC Bank, USA, 185 So. 3d
700, 701 (Fla. 4th DCA 2016) (quoting Zumpf v. Countrywide Home
Loans, Inc., 43 So. 3d 764, 766 (Fla. 2d DCA 2010)).

Here, although the damages suffered by Eleanor’s estate were not
liquidated damages (and thus ordinarily should have been proven at
an evidentiary hearing), the Grandchildren waived the right to an
evidentiary hearing by agreeing, in advance, to the probate court
holding a non-evidentiary hearing on the allocation question. Notably,
the Grandchildren did not object to the basic procedure of holding a
non-evidentiary hearing until the middle of the hearing. By waiting
until the hearing was well under way to object to the agreed-upon
procedure, any error in failing to hold an evidentiary hearing was
either waived or invited. The probate court properly ruled that “no
timely objections were made to the procedure” and that “any objection
asserted untimely is deemed waived by acquiescence.”

Affirmed. (CONNER and FORST, JJ., concur.)
))))))))))))))))))

1Due to the parties resolving all pending litigation via a settlement agreement, we
need not address Kenneth’s argument that the Grandchildren lacked standing to bring
a malpractice action against Janeiro.

*        *        *

Contempt—Direct criminal—Perjury—Error to find witness in direct
criminal contempt based on finding that witness had committed
perjury—Because trial court did not provide an opportunity for
witness to present evidence of excusing or mitigating circumstances
prior to finding him in contempt, the court failed to follow procedures
of rule 3.830 which necessitates reversal—Additionally, findings of the
court did not support direct criminal contempt where trial court

weighed conflicting evidence, relied on out-of-court evidence, and
witness never admitted falsity of statements—Strict standard of proof
necessary to establish judicial knowledge of the falsity of testimony is
satisfied only when the witness admits the falsity or other circum-
stances demonstrate beyond question the false nature of the testi-
mony—Contempt should only be reserved for the most blatant cases
in which perjury is virtually undisputed, which was not the case—
Documents and certain statements trial court relied upon were created
and spoken outside the actual presence of the court and could not be
the basis for direct criminal contempt—Where falsity of a statement
depends on a matter of opinion, courts should leave the contemnor to
be punished for perjury, not direct contempt

JORGE RAMOS, Appellant, v. NORTH STAR ENTERTAINMENT FIRM, LLC, and
1101 S. FEDERAL HIGHWAY, LLC, Appellees. 4th District. Case No. 4D19-675.
April 29, 2020. Appeal from the Circuit Court for the Seventeenth Judicial Circuit,
Broward County; Carlos A. Rodriguez, Judge; L.T. Case No. CACE 18- 27239 (14).
Counsel: Michael B. Manes of Michael B. Manes, P.A., Plantation, for appellant. John
P. Seiler and Richard J. Zaden of Seiler Sautter Zaden Rimes & Wahlbrink Fort
Lauderdale, for appellee North Star Entertainment Firm LLC.

(WARNER, J.) Appellant Jorge Ramos appeals the trial court’s order
of direct criminal contempt and a sentence of sixty days in jail, based
upon the court’s finding that Ramos, a witness in a proceeding, had
committed perjury. Because the court weighed conflicting evidence,
as well as relied on out-of-court evidence, and the appellant never
admitted the falsity of the statements, the court erred in finding Ramos
in direct criminal contempt. We reverse.

This case arises out of a landlord tenant dispute between North Star
Entertainment Firm, LLC and 1101 S. Federal Highway, LLC
(Landlord). North Star claims to be the rightful tenant to Landlord’s
property pursuant to a commercial property lease agreement. Ramos
was a witness at a temporary injunction hearing regarding their
dispute. He was a former owner/manager of North Star and current
owner of the entity Crew Today, LLC. In 2016, an original lease was
entered into between Crew Today, LLC, and Landlord. Pursuant to
the lease, Landlord allowed Crew Today, LLC to use its liquor license.
Ramos then created North Star to operate a disco on the leased
property. After North Star was created, Ramos and Landlord pro-
ceeded to transfer the liquor license to North Star in a questionable
manner.

In 2017, Ramos ran into financial trouble. As a result, Ramos
involved Mr. Raphael Baruch (Baruch) in North Star with a split in the
profits and the business. This split is the subject of a verbal dispute
between Ramos and Baruch. According to North Star’s K-1 tax forms
from 2017, and the agreements between Baruch and Ramos, Baruch
ultimately acquired approximately sixty percent of North Star from
Ramos. Later, Baruch and Ramos had a falling out and Baruch
terminated Ramos as manager of North Star. Thereafter, Ramos
became the manager for Landlord. Ramos terminated the lease
between Crew Today, LLC and Landlord. Landlord then brought a
separate eviction action against Crew Today, LLC. North Star sued
Landlord for breach of contract, fraud, misrepresentation, unjust
enrichment, and quantum merit. North Star sought emergency relief
from the trial court regarding the eviction through a verified motion
for a temporary injunction and to inspect and preserve property.

At the temporary injunction hearing, Ramos at one point testified
regarding questionable documents he submitted to the Florida
Department of Business and Professional Regulation (DBPR) to
obtain a liquor license. The court raised its concern that Ramos’
testimony was perjured. Ramos’ attorney, who was present, apprised
the court that in light of its concern he would direct Ramos to “take the
Fifth.” The trial court responded that the documents were signed by
Ramos under oath and submitted to the DBPR. The court asked
Ramos’ attorney why Ramos should not be held in direct criminal
contempt because of documents Ramos submitted to the DBPR. A
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discussion ensued and the court decided to defer ruling on the
contempt until he reviewed the transcript. The hearing continued.

At the conclusion of Ramos’ testimony, the court advised Ramos
that he was holding him in direct criminal contempt and addressed the
reasons for the ruling. The court asked if Ramos had grounds why he
should not be held in contempt. Ramos’ attorney argued against the
reasons given by the trial judge. The court stated that it would hold
Ramos in direct criminal contempt. Ramos’ attorney argued that other
evidence would show that Ramos was not lying. The court stated that
it would defer ruling on sentencing to allow for mitigation evidence to
be presented.

On the next day, the trial court issued the order adjudicating Ramos
guilty of direct criminal contempt. Then the following day, the trial
court held a hearing allowing Ramos to present excusing or mitigating
circumstances for his sentence per the order. The court then sentenced
him to sixty days in jail. Ramos appeals the court’s judgment and
sentence.

Preliminarily, we note that the trial court erred in its procedure for
holding Ramos in direct criminal contempt. Florida Rule of Criminal
Procedure 3.830, governing direct criminal contempt proceedings,
requires that:

Prior to the adjudication of guilt the judge shall inform the defendant
of the accusation against the defendant and inquire as to whether the
defendant has any cause to show why he or she should not be
adjudged guilty of contempt by the court and sentenced therefor. The
defendant shall be given the opportunity to present evidence of
excusing or mitigating circumstances.

“The provisions of rule 3.830 define the essence of due process in
criminal contempt proceedings and must be scrupulously followed.”
Hutcheson v. State, 903 So. 2d 1060, 1062 (Fla. 5th DCA 2005)
(citations omitted). In Hutcheson, the defendant was confronted with
his allegedly perjurious statement but was cut off by the trial court
before he could give an explanation. The court held that the trial court
did not meet the procedural due process requirements of the rule.
“Where a claim of false or perjured testimony is involved, the accused
must, prior to the adjudication of guilt, be given an opportunity to
present evidence of excusing or mitigating circumstances.” Id.
(citations omitted) (emphasis added). See also Peters v. State, 626 So.
2d 1048 (Fla 4th DCA 1993).

Because the trial court did not provide an opportunity for Ramos
to present the evidence of explanation prior to finding him in con-
tempt, the court failed to strictly follow the procedures of the rule and
that failure would independently necessitate a reversal. However, as
the findings of the trial court did not support direct criminal contempt,
we review the merits of the judgment.

The standard of review of a direct criminal contempt conviction is
abuse of discretion. Michaels v. Loftus, 139 So. 3d 324, 327 (Fla. 3d
DCA 2014). “While a judgment of direct contempt is entitled to a
presumption of correctness, it must be supported by the record.” Smith
v. State, 954 So. 2d 1191, 1194 (Fla. 3d DCA 2007) (citations
omitted). “The contempt power should always be exercised with
judicial restraint.” Emanuel v. State, 601 So. 2d 1273, 1274 (Fla. 4th
DCA 1992).

“In order to be considered direct criminal contempt, all of the acts
underlying the contemptuous conduct must be committed in open
court in the presence of the judge, ‘where all of the essential elements
of the misconduct are under the eye of the court [and] are actually
observed by the court.’ ” Plank v. State, 190 So. 3d 594, 606 (Fla.
2016) (citing In re Oliver, 333 U.S. 257, 275 (1948)). If the judge
relies on statements and testimony from others regarding their
knowledge about the contemptuous acts, then the misconduct is no
longer considered direct criminal contempt. Id. “ ‘[T]he judge must
have personal knowledge of [the misconduct] acquired by his own

observation of the contemptuous conduct.’ ” Id. (citing In re Oliver,
333 U.S. at 275).

In State ex rel. Luban v. Coleman, 189 So. 713, 714 (1939), the
supreme court held that in order for perjury to constitute contempt of
court, “it must appear that (1) the alleged false answers had an
obstructive effect, (2) there existed judicial knowledge of the falsity
of the testimony, and (3) the question was pertinent to the issue.” The
supreme court further explained that:

In most of the cases in which perjury or false swearing has been held
to constitute a contempt, the falseness of the statements or allegations
made under oath was either admitted or so clearly shown, generally
from the contemner’s own statements, as to be apparently beyond
question. Where, however, the falsity of the testimony is denied and
is a matter merely of inference of opinion, the court should not
weigh the conflicting evidence in a contempt proceeding, but should
leave the alleged contemner to be punished criminally if guilty of
perjury. In other words, the contemner is entitled to a jury trial if the
facts are substantially disputed, and the court cannot take judicial
knowledge that the testimony or allegation is false.

Id. at 715. (Emphasis added.)
In Emanuel v. State, 601 So. 2d 1273, 1275 (Fla. 4th DCA 1992),

we addressed direct criminal contempt based upon perjury and
concluded that unless it was admitted, it could not be punished
through contempt. The defendant, at a suppression hearing, testified
contrary to the testimony of two state witnesses and claimed that he
did not consent to a search while the other witnesses said that he did.
Upon review of the trial court’s order finding the defendant in direct
criminal contempt for committing perjury, this court determined that
the trial court erred. Id. The strict standard of proof necessary to
establish judicial knowledge of the falsity of the testimony is “satisfied
only where the witness admits the falsity or other circumstances
demonstrate beyond question the false nature of testimony.” Id. at
1275. (Emphasis added.) Because of due process concerns, this court
stated that “in the ordinary situation where perjury is suspected, a state
prosecution for perjury is the preferred alternative.” Id. at 1275. We
recognized that it is the trial judge’s responsibility to judge credibility
and decide factual disputes. But “[t]his responsibility should rarely be
mixed with the authority to find a party in contempt for false testi-
mony . . . . Under Coleman, contempt should be reserved only for the
most blatant cases in which the perjury is virtually undisputed.” Id. at
1275 (referring to Coleman, 189 So. at 714).

The trial court found four allegedly false statements to support the
finding of contempt. None of them constitute a direct admission of the
falsity of testimony. The first instance of perjury found by the trial
court was Ramos’ testimony, twice, that he had not seen a 2017 tax
return and the attached K-1 tax form, which showed that he owned
less than 100% of the partnership between Baruch and him in creating
North Star. And, then, “after being confronted with the cover letter to
him, the K-1 and the fact his accountant niece prepared the return,”
Ramos changed his testimony and said that he had seen the return.
According to his accountant, who was also his niece, she sent out a K-
1 showing the 100% interest and then sent out a revised K-1 showing
that he had only a 42% interest. Ramos testified that he did not look at
the second K-1 when it was sent, and had only seen the K-1 which
showed 100% interest. Applying Coleman and Emanuel, it is clear
that Ramos did not admit the falsity of any statement. He explained
that he had failed to read various tax documents. His niece, his
accountant, testified she emailed him the documents. The court clearly
did not believe his testimony that he did not read the documents and
weighed his testimony against that of the niece, contrary to the dictates
of Emanuel. This is not one of those cases where the false statement is
“virtually undisputed.” Here its falsity was very much disputed.

The second reason the court found Ramos in contempt, as stated in
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the order, was:
The relevance of the return was that Ramos had testified in the hearing
under oath that [Baruch] owned forty percent of Plaintiff LLC yet the
return showed him to own 57.3699%. The December 24, 2017,
Supplemental Purchase Agreement and the November 15, 2017,
Membership Interest Purchase Agreement [Defendant’s Composite
Exhibit 4] also showed 50%, plus 10% for a total of 60% ownership.
Both documents signed and ultimately acknowledged by the witness
showed his earlier testimony to be a lie.

The trial court determined that Ramos lied based on the K-1 and the
Supplemental Purchase Agreement, and the Membership Interest
Purchase Agreement. In order to arrive at the conclusion that Ramos
committed perjury, the trial court had to weigh Ramos’ testimony
regarding the K-1. Also, the court had to consider the agreements
between Ramos and Baruch regarding the ownership of North Star.
These agreements were created outside the presence of the court and
the subject of dispute between the parties.

In Fiore v. Athineos, 9 So. 3d 1291 (Fla. 4th DCA 2009), we
considered a trial court’s finding that a mother was in direct criminal
contempt in a paternity and dependency action. The mother had failed
to execute and return the children’s completed passport applications
to the father. We concluded that the conduct concerning the contempt
occurred outside the “actual presence of the court” as required by
Florida Rule of Criminal Procedure 3.830; thus, it was not direct
criminal contempt. Id. at 1292. Using the United States Supreme
Court as our guide, we stated that typically direct criminal contempt:

includes only charges of misconduct, in open court, in the presence of
the judge, which disturbs the court’s business, where all of the
essential elements of the misconduct are under the eye of the court, are
actually observed by the court, and where immediate punishment is
essential to prevent “demoralization of the court’s authority before the
public.”

Id. at 1293 (citing In re Oliver, 333 U.S. 257, 275 (1948)). (Emphasis
added.) Accordingly, we reversed the order finding the mother in
direct criminal contempt. Id. at 1293.

Here, to conclude that Ramos committed perjury, the court
considered the testimony of the niece regarding the preparation of the
documents, when and to whom they were sent, and the analysis of the
agreements between the parties. As the documents on which the trial
court relied in its conclusion were created out of the court’s presence,
and Ramos did not admit that his testimony based on those documents
was false, the court erred in finding him in direct criminal contempt on
these grounds.

The trial court found that Ramos’ submission of fraudulent
documents to the DBPR for a liquor license was a third incident of
perjury which warranted a finding of direct criminal contempt. The
court found that Ramos admitted signing the documents, but as
Ramos’ counsel aptly noted, if Ramos had lied on the form it was an
act committed months before the trial and would not be direct criminal
contempt.

In Pugliese v. Pugliese, 347 So. 2d 422, 426 (Fla. 1977), the court
addressed the issue of criminal contempt for failure to comply with an
order. The petitioner in that case had admitted in the presence of the
trial court that he had defied the terms of the judgment. The respon-
dent argued on appeal that the trial judge then “heard the conduct”
constituting the contempt in the actual presence of the court. Id. at 426.
The supreme court resolved:

Were this contention accepted, the distinction between direct and
indirect criminal contempt would be obliterated because the judge
must always hear some testimony in his presence at a hearing on
indirect contempt concerning conduct which took place outside his
presence. We reject any such notion that would expunge the distinc-
tion between direct and indirect contempt.

Id. at 426. The court concluded that the conduct in question—the
violation of the trial court’s order—took place outside the presence of
the judge, and thus did not constitute a direct criminal contempt.
Similarly, in this case, the false statement to the DBPR took place
outside the presence of the court and cannot be the basis of a direct
criminal contempt.1

The fourth instance of contemptuous conduct which the trial court
found was that Ramos “swore to [DBPR] to obtain the [liquor] license
for North Star, knew that the license belonged to North Star, knew that
DBPR’s records showed the license belonged to North Star yet
testified to the Court under oath that the license was owned by
[Landlord].” To the extent the trial court relied on Ramos’ statements
in the application to DBPR, it based its finding of direct criminal
contempt on matters occurring outside the court’s presence. To the
extent the court relied on Ramos’ contrary statement of ownership at
trial, Ramos argues that his belief that the liquor license was owned by
Landlord was not perjury but a belief the liquor license was tied to the
address owned by Landlord. Ramos also argues that the issue of
“ownership” of the license involved a legal opinion which Ramos was
unable to make, and as a result the trial judge was not able to satisfy
the requirement of “judicial knowledge.” In Coleman, the supreme
court noted that where the falsity of the statement depends on a matter
of opinion, courts should leave the contemnor to be punished for
perjury and not direct contempt. 189 So. at 715. Based on Coleman,
this statement of ownership of the liquor license should not have been
punished by direct contempt.

In all of the instances that the trial court found contemptuous
conduct, it abused its discretion in finding Ramos in direct criminal
contempt. As this court stated in Emanuel, “in the ordinary situation
where perjury is suspected, a state prosecution for perjury is the
preferred alternative.” 601 So. 2d at 1275.

Reversed and remanded to vacate the judgment and sentence for
direct criminal contempt. (KLINGENSMITH and KUNTZ, JJ.,
concur.)
))))))))))))))))))

1We also note that the court admitted that the issue of the liquor license was not
relevant to the proceedings at issue. Thus, it did not meet the test of Coleman that the
false statement be pertinent to the issue before the court.

*        *        *

Criminal law—Probation revocation—Sentencing—Scoresheet—
Non-state prison sanction—Danger to community—Defendant scoring
less than 22 points on scoresheet—Trial court erred in applying
statutory revival to justify defendant’s prison sentence under
775.082(10), the second sentence of which has been held unconstitu-
tional—On remand, trial court may either impose a non-state prison
sanction, or empanel a jury to make a finding that defendant is a
danger to the public

RYAN CHRISTOPHER BUCHMANN, Appellant, v. STATE OF FLORIDA,
Appellee. 4th District. Case No. 4D19-2904. April 29, 2020. Appeal from the Circuit
Court for the Nineteenth Judicial Circuit, Indian River County; Dan L. Vaughn, Judge;
L.T. Case No. 312018CF001347A. Counsel: Carey Haughwout, Public Defender, and
Mara C. Herbert, Assistant Public Defender, West Palm Beach, for appellant. Ashley
Moody, Attorney General, Tallahassee, and Marc B. Hernandez, Assistant Attorney
General, West Palm Beach, for appellee.

(MAY, J.) The remedy for application of an unconstitutional statute
is the subject of this appeal. The defendant appeals his prison sentence
imposed on a violation of probation. He argues the trial court erred in
employing statutory revival to justify his prison sentence under
section 775.082(10), Florida Statutes (2018). We agree and reverse.

The State charged the defendant with third-degree grand theft for
shoplifting items from Target. The defendant entered a negotiated no
contest plea and received eight months in county jail followed by two
years’ probation. He violated his probation.
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At the violation hearing, the trial court advised the defendant of the
maximum sentence of five years in prison. The defendant then entered
an open plea. The court proceeded to sentencing.

The defendant’s scoresheet reflected 20.6 points. He requested a
non-state prison sanction because he scored less than 22 points. The
State asked for a 24-month prison sentence because the defendant
violated probation three times. The State relied on Booker v. State, 244
So. 3d 1151, 1164 (Fla. 1st DCA 2018), rev’d, Gaymon v. State, 288
So. 3d 1087 (Fla. 2020). There, the First District held the second
sentence of section 775.082(10) unconstitutional, but affirmed a
prison sentence utilizing statutory revival.

The defendant argued Booker was not binding. He advised there
had been neither a jury, nor judicial finding that he was a danger to the
public. He argued without such a finding, the trial court could not
impose a prison sentence.

Relying on Booker, the trial court used statutory revival. It utilized
a prior version of section 775.082(10), and sentenced the defendant to
30 months in prison with credit for 224 days served. The defendant
now appeals.

The defendant argues the trial court erred by imposing a prison
sentence without a jury finding that he presented a danger to the
public. The State responds the trial court properly applied Booker. It
was the only district court decision at the time addressing the constitu-
tionality of section 775.082(10) and providing a remedy.

We have de novo review of this legal question. Flowers v. State,
899 So. 2d 1257, 1259 (Fla. 4th DCA 2005).

Section 775.082(10), Florida Statutes, provides:
(10) If a defendant is sentenced for an offense committed on or after
July 1, 2009, which is a third degree felony but not a forcible felony as
defined in s. 776.08, and excluding any third degree felony violation
under chapter 810, and if the total sentence points pursuant to s.
921.0024 are 22 points or fewer, the court must sentence the offender
to a nonstate prison sanction. However, if the court makes written
findings that a nonstate prison sanction could present a danger to
the public, the court may sentence the offender to a state correc-
tional facility pursuant to this section.

Id. (emphasis added).
The State is correct that Booker was the only authority on the issue

at the time of sentencing. There, the First District declared the second
sentence of section 775.082(10) unconstitutional. It articulated the
following remedies:

(a) engrafting a “jury trial” requirement into the last sentence of
subsection (10) and remanding for proceedings under a judicially-
revised process; (b) construing “must” in the first sentence of
subsection (10) to mean “may” thereby making compulsory nonstate
prison sanctions non-compulsory and raising the relevant statutory
maximum sentence to a state prison term; (c) remanding for
resentencing under the first sentence of subsection (10) only; or (d)
remanding for resentencing under the prior version of the sentencing
statute, i.e., statutory revival.

Id. at 1166. The First District employed the fourth option of statutory
revival. Id. at 1168-69.

Shortly after the defendant’s sentencing, our supreme court agreed
with Booker and declared the second sentence of section 775.082(10)
unconstitutional. Brown v. State, 260 So. 3d 147, 149-50 (Fla. 2018).
But, the court stopped short of suggesting a remedy. Id. at 149-150.

More recently, our supreme court rejected the statutory revival
remedy “because it would be inconsistent with the plain purpose of
th[e] legislative enactment—mandating nonstate prison sanctions for
most low-scoring offenses.” Gaymon, 288 So. 3d at 1091.

Gaymon is dispositive.1 The trial court cannot revive the previous
statutory version of section 775.082(10) to justify the imposition of a

prison sentence. We therefore reverse and remand the case for
resentencing. See Lewis v. State, 286 So. 3d 290 (Fla. 4th DCA 2019)
(reversing and remanding the case for a jury determination on whether
the defendant is a danger to the public or for imposition of non-state
sanctions).

Here, the defendant’s criminal punishment code scoresheet
reflected a total of 20.6 points, qualifying him for a non-state prison
sanction under section 775.082(10). Upon remand, the trial court has
two options: (1) impose a non-state sanction; or (2) empanel a jury to
make a finding that the defendant is a danger to the public.

Reversed and Remanded. (GROSS and GERBER, JJ., concur.)
))))))))))))))))))

1We understand the trial court did not have the benefit of Gaymon at the time of
sentencing.

*        *        *

Firearms—Risk protection order—Domestic violence—Evidence—
RPO statute does not bar evidence of acts committed more than 12
months before the filing of the RPO petition—An active domestic
violence injunction does not prevent entry of an RPO—Chapter 90
applies to an RPO proceeding in the same manner it applies to a
domestic violence injunction proceeding—Domestic violence rules of
evidence do not apply to RPO hearings

CHRISTOPHER BLINSTON, Appellant, v. PALM BEACH COUNTY SHERIFF’S
OFFICE, Appellee. 4th District. Case No. 4D19-768. April 29, 2020. Appeal from the
Circuit Court for the Fifteenth Judicial Circuit, Palm Beach County; Dina A. Keever-
Agrama, Judge; L.T. Case No.  502019MH000398XXXXMB. Counsel: Cory C.
Strolla of Strolla Law, West Palm Beach, for appellant. Kara Rockenbach Link and
David A. Noel of Link & Rockenbach, PA, West Palm Beach, for appellee.

(DAMOORGIAN, J.) Christopher Blinston (“Appellant”) appeals the
12-month Risk Protection Order (“RPO”) entered against him
pursuant to section 790.401, Florida Statutes (2018). Appellant argues
that the trial court considered impermissible evidence which failed to
show that he posed an “imminent” or “immediate and present”
danger, including prior incidents that occurred more than 12 months
before the RPO; noncredible witness testimony; and allegations not
included in the original RPO petition. Appellant also argues that the
RPO was improper because he was under an active domestic violence
injunction at the time and thus could not legally possess a firearm, and
because evidence was presented showing that Appellant did not suffer
from mental illness.

Because the trial court’s findings are supported by competent,
substantial evidence, we affirm on all issues. We write only to clarify
two points of law: (1) the RPO statute does not bar evidence of acts
committed more than 12 months before the filing of the RPO petition;
and (2) an active domestic violence injunction does not prevent entry
of an RPO.

Following the 2018 school shooting in Parkland, Florida, the
Legislature enacted section 790.401, Florida Statutes, otherwise
known as the “Marjory Stoneman Douglas High School Public Safety
Act.” The RPO statute allows law enforcement to petition for an RPO
to temporarily remove firearms from a person who poses a significant
danger to themselves or others. In part, it provides:

Upon notice and a hearing on the matter, if the court finds by clear and
convincing evidence that the respondent poses a significant danger of
causing personal injury to himself or herself or others by having in his
or her custody or control, or by purchasing, possessing, or receiving,
a firearm or any ammunition, the court must issue a risk protection
order for a period that it deems appropriate, up to and including but not
exceeding 12 months.

§ 790.401(3)(b), Fla. Stat. (2018).
In February 2019, the Palm Beach County Sheriff’s Office filed a

petition seeking an RPO alleging Appellant posed a significant danger
of causing personal injury to himself or others. The petition included
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an affidavit outlining Appellant’s lengthy history of domestic violence
incidents, including arrests for domestic battery, child abuse, and
domestic battery by strangulation, as well as his numerous contacts
with law enforcement.

The trial court issued a temporary ex parte RPO and set the matter
for an evidentiary hearing in accordance with the RPO statute. At the
hearing, the trial court heard testimony from numerous witnesses who
provided first-hand accounts of Appellant’s violent and threatening
behavior. This included testimony of past arrests and incidents
involving the use of physical force that occurred more than 12 months
prior to the filing of the RPO petition. In fact, at the time the petition
was filed, Appellant was under an active domestic violence injunc-
tion. Evidence was also presented showing that Appellant, a retired
military veteran, had access to firearms and was known to stay up late
building silencers and putting scopes on his rifles. Based on this
evidence, the court found clear and convincing evidence showed that
Appellant posed a significant danger to himself or others by having a
firearm in his custody or control and entered a 12-month RPO.

This appeal follows.
Before beginning our analysis, we find it necessary to address the

faulty assumption repeated throughout Appellant’s brief that the
domestic violence rules of evidence apply to RPO hearings. More
specifically, that the entry of an RPO requires a showing of “imminent
fear” or “immediate and present” danger. The RPO statute states that,
“[i]n a hearing under this section, the rules of evidence apply to the
same extent as in a domestic violence injunction proceeding under s.
741.30.” § 790.401(3)(e), Fla. Stat. (2018). We take this statute to
mean that the Florida Evidence Code (Chapter 90, Florida Statutes
(2018)) applies to an RPO proceeding in the same manner it applies to
a domestic violence injunction proceeding. We do not find this
language to mean that the domestic violence injunction statute
(section 741.30, Florida Statutes (2018)) and its standards control over
RPO proceedings. Also, nothing in the RPO statute requires a showing
of “immediate and present danger” or “imminent fear.” Rather, the
statute explicitly states it requires a showing that the respondent poses
a “significant danger.” § 790.401(2)(e)1., (3)(b), Fla. Stat. (2018); see
also Davis v. Gilchrist Cty. Sheriff’s Office, 280 So. 3d 524, 532 (Fla.
1st DCA 2019) (recognizing that the RPO statute requires a showing
of “significant danger,” and properly concluding that there is “nothing
inherently vague” about the word “significant”).

With this clarification in mind, we first address whether the RPO
statute limits the evidence to events that occurred within the past 12
months of the filing of the RPO petition. We find that it does not. The
RPO statute states that the trial court may consider “any relevant
evidence,” and then lists fifteen enumerated factors. Included in those
factors is one with a time limit: “[a]n act or threat of violence by the
respondent within the past 12 months . . . .” § 790.401(3)(c)2., Fla.
Stat. (2018). The remaining factors, which include arrests and
convictions for violent crimes, recurring use of, and threats to use,
physical force, and recurring mental health issues, do not include
specific time frames. § 790.401(3)(c), Fla. Stat. (2018). The logical
conclusion being that for those factors which do not expressly impose
a time limit, the statute allows consideration of incidents occurring
more than 12 months prior to the filing of the RPO petition. See Fla.
Dep’t of Envtl. Prot. v. ContractPoint Fla. Parks, LLC, 986 So. 2d
1260, 1265-66 (Fla. 2008) (reiterating that when interpreting a
subsection of a statute, the subsection must be read “within the context
of the entire section in order to ascertain legislative intent for the
provision”).

We next address Appellant’s faulty argument that an active
domestic violence injunction prevents entry of an RPO. The RPO
statute specifically provides that a petition for RPO must “[i]dentify
whether there is a known existing protection order governing the

respondent under s. 741.301, s. 784.046, or s. 784.0485 or under any
other applicable statute.” § 790.401(2)(e)3., Fla. Stat. (2018). Also,
one of the enumerated factors a trial court may consider in granting the
RPO is “[a] violation by the respondent of a risk protection order or a
no contact order issued under s. 741.30, s. 784.046, or s. 784.0485.”
§ 790.401(3)(c)4., Fla. Stat. (2018). In other words, the RPO statute
not only requires the disclosure of an existing protection order but
explicitly allows the trial court to consider compliance with the
existing protection order in granting the RPO. If the Legislature
intended for the existence of an active domestic violence injunction to
preclude entry of an RPO, it would not have included express
language in the statute permitting consideration of an existing
protection order. See Dade Cty. v. Peña, 664 So. 2d 959, 960 (Fla.
1995) (“A general rule of statutory construction in Florida is that
courts should not depart from the plain and unambiguous language of
the statute.”).

Affirmed. (WARNER and KUNTZ, JJ., concur.)
))))))))))))))))))

1Section 741.30, Florida Statutes (2018), refers to domestic violence injunctions.

*        *        *

Dissolution of marriage—Temporary support—Jurisdiction—No
error in finding that trial court had subject matter jurisdiction to rule
on wife’s motion for temporary support despite contention that neither
party lived continuously in Florida for six months prior to wife’s filing
of petition for dissolution—“Actual presence” as used in section 61.021
does not require presence during entire six-month time frame—In
determining husband’s ability to pay, the trial court erred in using
husband’s gross income and in failing to factor in husband’s child
support obligation to determine husband’s net income—Trial court
erred in failing to consider income it imputed to wife when determining
wife’s need for temporary support

JAMES P. MEJIA, Appellant, v. ROSA B. MEJIA, Appellee. 4th District. Case No.
4D19-3847. April 29, 2020. Appeal of non-final order from the Circuit Court for the
Seventeenth Judicial Circuit, Broward County; Nickolaus Hunter Davis, Judge; L.T.
Case No. FMCE18005173. Counsel: James P. Mejia, Santiago, Dominican Republic,
pro se. H.A. Rodriguez of The Law Office of H.A. Rodriguez, P.A., Fort Lauderdale,
for appellee.

(MAY, J.) The husband appeals a temporary support order. He argues
the trial court erred in finding it had subject matter jurisdiction and in
determining the amount of the wife’s need and his ability to pay. We
agree with him on the second issue. We reverse and remand for the
trial court to conduct further proceedings regarding spousal support.

The parties married in the Dominican Republic (“DR”) in 1995 and
had three children. The husband is a pilot and has been based out of
Miami since 1999. The parties lived in Weston from 2001-2014. They
moved to the DR and leased their “homesteaded” Weston home.

In 2017, the husband was arrested in the DR for alleged domestic
violence. The parties separated and the husband filed for divorce in the
DR.1 In April 2018, the wife filed her dissolution petition in Broward
County. Months later, the DR court issued a custody and timesharing
order.

The husband moved to dismiss the Broward case for lack of
jurisdiction. The trial court denied the motion in a January 2019 order
that detailed the parties’ connections to both countries.

Both parties had Florida drivers’ licenses, were registered to vote
in Florida, had a joint bank account in Florida, and the husband leased
a car and received his mail in Florida. While the trial court did not
specifically find the wife was a Florida resident for the six months
prior to filing the petition, it made numerous findings and concluded
that the husband treated Florida as his “chief seat” of his affairs and
interests.2 The trial court reiterated that it had jurisdiction of the
subject matter and the parties when it subsequently confirmed a DR
child custody order. No appeal was taken from that order.
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The wife then moved for temporary spousal support. In the motion,
the wife alleged the husband was refusing to pay her bills, cancelled
her health insurance, and was dissipating assets. She alleged the
husband earned around $180,000 annually and had the ability to pay
spousal support. The wife alleged she had no income or funds. Her
financial affidavit reflected a monthly deficit of $11,714.02. The
husband filed a financial affidavit reflecting a monthly net income of
$11,163.39 and $900 in DR court-ordered child support.

Following several days of hearings, the trial court determined the
husband was an intelligent, educated, and accomplished pilot earning
over $180,000 annually. He imputed a $2,000 monthly income to the
wife. Based on the evidence, the trial court ordered the husband to pay
$7,800 a month in temporary support. It directed the husband to
reinstate the wife’s health insurance and ordered both parties not to
transfer or withdraw funds from the husband’s retirement ac-
counts/pensions. The husband now appeals, challenging the trial
court’s subject matter jurisdiction and the support award.

Jurisdiction
The husband argues the trial court lacked subject matter jurisdic-

tion over the case because neither party lived continuously in Florida
for six months prior to the wife filing the petition for dissolution. The
wife responds that while subject matter jurisdiction can be raised at
any time, that issue was decided in a prior trial court order that the
husband appealed. Even though that appeal was dismissed, she argues
the trial court did not revisit the jurisdictional issue in the present
order. Regardless, she argues the evidence supported the trial court’s
finding that the husband’s “chief seat” of affairs was in Florida.

Section 61.021, Florida Statutes, requires one of the parties to
reside in the state for six months before filing a dissolution petition.
“Residence” as used in section 61.021 means “an actual presence in
Florida coupled with an intention at that time to make Florida the
residence.” Jenkins v. Jenkins, 556 So. 2d 441, 442 (Fla. 4th DCA
1990) (quoting Gillman v. Gillman, 413 So. 2d 412, 413 (Fla. 4th
DCA 1982)). Courts have interpreted “actual presence” as not
requiring presence during the entire six-month time frame. See
Jenkins v. Jenkins, 915 So. 2d 1248 (Fla. 4th DCA 2005) (citing
Jenkins, 556 So. 2d 441).

Within its January 2019 order, the trial court found neither party
was credible on this point. It found both parties had a Florida driver’s
license, were registered to vote in Florida, have a joint bank account
here, and their Weston home is homesteaded with insurance and
utility bills in their name. During the jurisdictional hearing, the
husband testified to being in Florida every week, but denied that it was
his home. The wife testified the husband prevented her from returning
to Florida from the DR where she was tending to her sick father.

This case is akin to our 2005 decision in Jenkins. There, the
husband spent most of the one-year period preceding the filing of his
petition in Tennessee caring for his sick brother and only a minimal
portion of it in Florida. Jenkins, 915 So. 2d at 1249. However, the
marital home was in Florida and homesteaded; the husband’s bank
accounts were in Florida, he had a Florida driver’s license, and was
registered to vote here. Id. Those facts are virtually identical to the
facts in this case. Like Jenkins, we affirm on the jurisdictional issue.
Id. at 1250.

Need and Ability to Pay
We review temporary support orders for an abuse of discretion.

Canakaris v. Canakaris, 382 So. 2d 1197 (Fla. 1980); Robbie v.
Robbie, 591 So. 2d 1006, 1008 (Fla. 4th DCA 1991).

If a trial court enters a temporary support order that “exceeds or
nearly exhausts a party’s income,” it has abused that discretion. Wilder
v. Wilder, 42 So. 3d 961, 961 (Fla. 4th DCA 2010) (quoting Bolton v.
Bolton, 898 So. 2d 1084, 1084 (Fla. 4th DCA 2005)). The wife’s

amended motion asserted the husband earned about $180,00.00
annually and had the ability to pay for her support. She alleged he
dissipated assets, refused to pay her bills, and cancelled her health
insurance. She did not request a specific amount of support within the
motion, but her financial affidavit reflected a monthly need of
$11,714.00.

• The Husband’s Ability to Pay
The husband argues the trial court erred in using his gross income

to calculate his ability to pay. Meldrum v. Bergamo-Meldrum, 281 So.
3d 504, 505 (Fla. 4th DCA 2019); Vega v. Vega, 877 So. 2d 882 (Fla.
4th DCA 2004). As a result, he is now ordered to pay more than 75%
of his net income to the wife. He points to his net monthly income of
$11,163.00, which should have been reduced by his monthly child
support obligation.

The wife responds the husband’s paystubs show he received
between $6,201.94 and $8,333.59 bi-monthly, or $148,000-$200,000
annually. She suggests that he unilaterally reduced the parties’
available monthly income by $2,400 when he terminated the lease on
the Weston marital home. But she fails to address the trial court’s use
of the husband’s “gross” instead of “net” income and its failure to
reduce the husband’s monthly income by his child support obligation.

We agree with the husband that the court erred in using his gross
income and in failing to factor in his child support obligation to
determine his net income. We therefore reverse and remand for the
trial court to recalculate the husband’s ability to pay.

• The Wife’s Need
The husband argues the trial court failed to consider the $2,000 in

income it imputed to her and an $87,500 inheritance in determining
her need. As to the inheritance, the testimony shows she has not
received anything from her father’s estate as of the date of the hearing,
therefore the court did not err in refusing to consider this. She does not
address the $2,000 in imputed income and we cannot discern whether
the trial court considered it when it arrived at the $7,800.00 award.

On remand, the trial court shall use the husband’s net income in
calculating his ability to pay and deduct his child support obligation.
It should also account for the $2,000.00 income that it imputed to the
wife. We therefore reverse the temporary support order and remand
the case to the trial court for proceedings consistent with this opinion.
Meldrum, 281 So. 3d 504.

Reversed and Remanded. (WARNER and GERBER, JJ., concur.)
))))))))))))))))))

1Alimony is not awarded in the DR even for long-term marriages.
2The husband appealed that order. We treated the appeal as a petition for writ of

certiorari. When the husband failed to timely file the formal petition as ordered, we
dismissed the case and subsequently denied a motion to reinstate.

*        *        *

Dependent children—Termination of parental rights—Abandon-
ment—Constructive consent—Relief from judgment—Father arriving
almost an hour late to trial due to his vehicle breaking down the day
before—Trial court erred in denying father’s motion to vacate
constructive consent to termination of his parental rights which was
entered shortly before father arrived—Father made a reasonable
effort to be present and motion to vacate should have been granted—
Moreover, it is unclear that facts show that father failed to establish a
meritorious defense to abandonment where case plan failed to specify
a support amount and/or frequency of visitation, and father had visited
child with some regularity and provided some support after plan was
entered

M.B., the Father, Appellant, v. STATE OF FLORIDA, DEPARTMENT OF
CHILDREN AND FAMILIES, Appellee. 4th District. Case No. 4D19-3631. April 29,
2020. Appeal from the Circuit Court for the Seventeenth Judicial Circuit, Broward
County; Shari Africk Olefson, Judge; L.T. Case No. 2007-5987 CJ-DP (G). Counsel:
Bernard R. Appleman of the Law Office of Bernard R. Appleman, Fort Lauderdale, for
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appellant. Ashley Moody, Attorney General, Tallahassee, and Carolyn Schwarz,
Assistant Attorney General, Children’s Legal Services, Fort Lauderdale, for appellee.
Thomasina F. Moore, Statewide Director of Appeals, and Samantha C. Valley, Senior
Attorney, Statewide Guardian Ad Litem Office, Tallahassee, for Guardian Ad Litem
Program.

(PER CURIAM.) The trial court entered a constructive consent to
termination of parental rights against the father shortly before he
arrived fifty minutes late for his trial. The trial court then denied his
motion to vacate the constructive consent. We reverse.

Section 39.801(3)(d), Florida Statutes (2019), expressly authorizes
the entry of a consent to termination of parental rights based on a
parent’s failure to appear at the adjudicatory hearing. However, we
have explained that “courts should ordinarily refrain from determin-
ing a termination of parental rights by default where an absent parent
is making reasonable effort to be present at the scheduled hearing and
is delayed by forces or circumstances beyond the parent’s control.”
A.M. v. Dep’t of Children & Families, 853 So. 2d 1084, 1085 (Fla. 4th
DCA 2003) (quoting R.P. v. Dep’t of Children & Families, 835 So. 2d
1212, 1214 (Fla. 4th DCA 2003)). “Courts have made a distinction
between parents who fail to appear at a hearing without a reasonable
explanation versus those who have made some reasonable effort to be
present.” B.H., SR. v. Dep’t of Children & Families, 882 So. 2d 1099,
1100-01 (Fla. 4th DCA 2004).

Here, the father was late because his car broke down the day before
trial and he was unable to find a prompt ride the next morning. We
appreciate the trial court’s frustration with the father’s lack of
diligence in securing reliable transportation. However, constructive
consents to TPR are disfavored and properly supported motions to
vacate should be “liberally granted.” In re A.N.D., 883 So. 2d 910, 915
(Fla. 2d DCA 2004). The father made a reasonable effort to be present,
and, therefore, his motion to vacate should have been granted.

Moreover, under these facts, it is not clear to us that the father failed
to establish a meritorious defense to abandonment, where the case
plan failed to specify a support amount and/or a frequency of visita-
tion, and where the father visited the child with some regularity and
provided some in-kind support to the caregiver after the case plan was
entered.

Accordingly, we reverse and remand for further proceedings.
Reversed and remanded. (LEVINE, C.J., DAMOORGIAN and

CIKLIN, JJ., concur.)

*        *        *

RICHARD ROSS, Appellant, v. JOSEPH P. CARBONE, Appellee. 4th District. Case
No. 4D20-29. April 29, 2020. Appeal of a nonfinal order from the Circuit Court for the
Seventeenth Judicial Circuit, Broward County; Joseph Murphy, Senior Judge; L.T.
Case No. 19-008187 DVCE (59). Counsel: Richard Ross, Lauderhill, pro se. No brief
filed on behalf of appellee.

(PER CURIAM.) The circuit court’s ex parte temporary restraining
order is affirmed as it was facially sufficient. See T.B. v. State, 990 So.
2d 651 (Fla. 4th DCA 2008). Our affirmance is without prejudice to
the appellant’s right to set his motion to dissolve for hearing. We also
note that the statute contemplates a full hearing prior to the expiration
of the ex parte injunction. See § 784.0485, Fla. Stat. (2019) (“Any
such ex parte temporary injunction is effective for a fixed period not
to exceed 15 days. A full hearing, as provided in this section, shall be
set for a date no later than the date when the temporary injunction
ceases to be effective. The court may grant a continuance of the
hearing before or during a hearing for good cause shown by any party,
which shall include a continuance to obtain service of process. An
injunction shall be extended if necessary to remain in full force and
effect during any period of continuance.”). We express no opinion on
the outcome of either the motion to dissolve or the required full
hearing and did not consider any issues raised on appeal pertaining to
either.

Affirmed. (WARNER, CIKLIN and KUNTZ, JJ., concur.)

*        *        *

Dissolution of marriage—Alimony—Durational/permanent—Long-
term marriage—Trial court failed to make necessary findings to
support its decision to award durational rather than permanent
alimony in case involving thirty-five-year marriage—Imputed in-
come—Trial court failed to justify its decision to impute income to
former wife without finding she was voluntarily underemployed/
unemployed and was not unemployed due to physical incapacity
beyond her control—Further, record was devoid of evidence that
would support imputation of minimum-wage income to wife—
Considerations—Future benefits—Trial court erred in considering
parties’ anticipated receipt of social security retirement benefits in ten
years and using that ten-year date as an end date for durational
alimony award—Trial court also misapplied law of durational alimony
in stating that former wife could seek to extend the durational alimony
period—Length of durational alimony cannot be extended except
under exceptional circumstances—Although wife could potentially
petition for modification based on change in circumstances, the age of
retirement, which was trial court’s justification for ten-year period,
would not support later modification

JAWAN RHODEN, Former Wife, Appellant, v. GREGORY RHODEN, Former
Husband, Appellee. 1st District. Case No. 1D18-3307. April 29, 2020. On appeal from
the Circuit Court for Baker County. Stanley H. Griffis, III, Judge. Counsel: Michael M.
Giel of Giel Family Law, P.A., Jacksonville, for Appellant. No appearance for
Appellee.

(PER CURIAM.) The former wife appeals from a final judgment
dissolving her marriage to the former husband. Her appeal only
challenges the durational alimony award. First, she argues the facts
and the law do not support the trial court’s refusal to award her
permanent alimony. Second, she argues the trial court erred in
imputing income to her and in considering future or anticipated events
in setting current alimony. Third, she argues the trial court misapplied
the law in its award of durational alimony. We agree with the former
wife and reverse and remand the alimony award for the reasons
discussed herein.

Facts
The fifty-five-year-old former husband petitioned to dissolve the

parties’ thirty-five-year marriage. The fifty-three-year-old former
wife counter-petitioned and requested spousal support on a “perma-
nent, durational, temporary, rehabilitative, bridge the gap, or lump
sum basis.” The former husband denied the former wife had a need for
support and denied he had the ability to pay. The parties proceeded to
a brief final hearing.1

At one point during the hearing, counsel for the former wife stated
the former wife’s last employment was working with the former
husband for $200 per week. She had applied for Social Security
Disability benefits and was awaiting approval. The former wife had
several ailments and probably would not have a job if she did not work
for the former husband. Prior to working for the former husband, the
former wife had minimum wage jobs. The former husband earned
about $800 per week.

The trial court indicated it assumed a minimum-wage imputation
to arrive at a job difference in their incomes of $2,036. The court
stated the maximum it could award would be $610 per month and
asked the former husband if he could pay this amount for the next ten
years until the parties reached retirement age and would be eligible for
Social Security; the former husband said he could. The court noted the
former wife could request that the durational alimony be extended.

In the final judgment, the court imputed income of $1,430 per
month to the former wife based on a minimum-wage employment.
The court found the former wife had a need for alimony and the
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former husband had the ability to pay. The court noted the former
husband was willing to pay $610 per month plus the monthly car
payment of $234.19. The court noted any amount greater would
equalize the parties’ income and be excessive alimony.2 The court
ordered the former husband to pay durational alimony of $610 per
month for a period of ten years.

After her motion for rehearing was denied, the former wife filed
this appeal. This Court reviews the trial court’s alimony award for an
abuse of discretion. Abbott v. Abbott, 187 So. 3d 326, 327 (Fla. 1st
DCA 2016) (citing Broemer v. Broemer, 109 So. 3d 284, 289 (Fla. 1st
DCA 2013)). This Court will not disturb an alimony award if it is
supported by competent, substantial evidence and the trial court
complied with the law. Id. The trial court’s application of the law to
the facts is reviewed de novo. Id.

Alimony Award
Section 61.08, Florida Statutes (2018), provides that the trial court

may award various types of alimony. The court must first make
factual findings on whether a party has an actual need for alimony and
the other party has the ability to pay. § 61.08(2), Fla. Stat. (2018). The
trial court made these threshold findings. Once a court determines
need and ability to pay, it then must consider the factors in section
61.08(2)(a)-(j). The trial court expressly considered the statutory
factors and made the necessary written findings. After doing so, the
trial court awarded the former wife durational alimony without
finding permanent alimony was inappropriate.

The parties’ thirty-five-year marriage was a “long-term marriage.”
§ 61.08(4), Fla. Stat. (2018) (defining a long-term marriage as having
a duration of seventeen years or greater). A long-term marriage carries
a rebuttable presumption favoring an award of permanent alimony.
See Keyser v. Keyser, 204 So. 3d 159, 160 (Fla. 1st DCA 2016). The
trial court did not address the rebuttable presumption of permanent
alimony nor did it explain how or why the presumption had been
overcome. The findings the court did make were insufficient to rebut
the presumption in favor of permanent alimony and were not sup-
ported by competent, substantial evidence.

The trial court awarded the former wife durational alimony instead
of permanent alimony. Durational alimony provides a party with
support for a set period of time after a long-term marriage if there is no
ongoing need for support on a permanent basis. § 61.08(7), Fla. Stat.
(2018). Durational alimony may be awarded when permanent
alimony is “inappropriate.” Id. The trial court did not find permanent
alimony was “inappropriate” and did not find the former wife had no
ongoing need for support on a permanent basis. The alimony award is
reversed and remanded because the trial court did not make the
necessary findings to support the decision to award durational rather
than permanent alimony. See Broemer, 109 So. 3d at 290 (reversing
and remanding where the trial court did not explain why durational
alimony rather than permanent alimony was appropriate for a long-
term marriage); Taylor v. Taylor, 177 So. 3d 1000 (Fla. 2d DCA 2015)
(reversing and remanding where the final judgment did not contain
findings to justify why permanent alimony was inappropriate).

Imputed Income
The trial court failed to justify its decision to impute income to the

former wife without finding the former wife was voluntarily underem-
ployed/unemployed and was not unemployed due to a physical
incapacity beyond her control. McDuffie v. McDuffie, 155 So. 3d
1234, 1236 (Fla. 1st DCA 2015). The record is devoid of evidence to
support the imputed income. See id. (looking to the record to support
the imputed income award). No sworn testimony was presented, and
no evidence was introduced as to the minimum wage for the area. The
court seems to have relied on the former wife’s counsel’s statement
that she had held minimum-wage employment in the past and as to

what he believed minimum wage was. This was insufficient to support
the imputed income award. In addition, the former husband did not
present any evidence of the former wife’s employability. See Julia v.
Julia, 146 So. 3d 516, 522 (Fla. 4th DCA 2012) (recognizing the party
seeking that income be imputed bears the burden of showing employ-
ability and the availability of jobs). The trial court improperly imputed
income to the former wife.

Consideration of Future Events
The trial court erred in considering the parties’ anticipated receipt

of Social Security retirement benefits in ten years and using that ten-
year date as an end date for the durational alimony award. There was
no evidence that the parties would collect Social Security in ten years’
time. The trial court erred in considering future, anticipated events in
setting current alimony. Nelson v. Nelson, 651 So. 2d 1252, 1254 (Fla.
1st DCA 1995). Alimony should be based on “current existing
circumstances, and not on possibilities.” Hedden v. Hedden, 240 So.
3d 148, 151 (Fla. 5th DCA 2018). The trial court abused its discretion
in electing a fixed durational term instead of permanent alimony on
the basis of future events. See id. (concluding the court abused
discretion in awarding durational alimony based on “potential
availability of future Social Security benefits”).

Extension of Durational Alimony
The trial court also misapplied the law of durational alimony in

stating the former wife could seek to “extend” the durational alimony
period. The length of durational alimony cannot be extended except
under exceptional circumstances. § 61.08(7), Fla. Stat. (2018). While
the former wife could potentially petition for a modification under
section 61.14(1)(a), Florida Statutes, see Ispass v. Ispass, 243 So. 3d
453, 456 (Fla. 5th DCA 2018), she would have to show a change in
circumstances. Arguably, the trial court’s justification for the ten-year
durational alimony award—the age of retirement—would not
constitute a change in circumstances to support a later modification.
As such, the court’s statement that the durational alimony award could
be extended was in error.

Conclusion
For the foregoing reasons, we reverse the durational alimony

award and remand to the trial court for proceedings consistent with
this opinion.

REVERSED. (WOLF, ROBERTS, and M.K. THOMAS, JJ.,
concur.)
))))))))))))))))))

1The parties were not sworn until the end of the hearing and testified only to
perfunctory matters. While the trial court asked questions of the parties and the former
wife’s counsel, there was no sworn testimony or evidence presented on any of the
salient facts on appeal.

2The former wife argues on appeal that the trial court improperly concluded an
amount of alimony greater than $610 would be excessive. We decline to address this
issue as the former wife has not shown the award amount was an abuse of discretion on
this basis.

*        *        *

Criminal law—Post conviction relief—Counsel—Ineffectiveness—
Plea—Trial court erred in summarily denying claim  that defendant
would not have entered guilty plea but for counsel’s misadvice that
defendant would likely have adjudication withheld if he entered plea
when, in fact, trial court was prohibited from withholding adjudication
because defendant had a prior withhold of adjudication from a felony
charge—Finding that defendant was not prejudiced because he was
advised by court at plea colloquy that he could be sentenced to 15 years
in prison and because the prior withhold was not a factor considered
in imposing sentence not basis for summarily denying relief

MICHAEL JOSEPH HARRIS, Appellant, v. STATE OF FLORIDA, Appellee. 1st
District. Case No. 1D19-135. April 29, 2020. On appeal from the Circuit Court for
Duval County. Russell Healey, Judge. Counsel: Alex King of Fallgatter & Catlin, P.A.,
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Jacksonville, for Appellant. Ashley Moody, Attorney General, and Jennifer J. Moore,
Assistant Attorney General, Tallahassee, for Appellee.

(WINOKUR, J.) Michael Harris entered an open guilty plea to
organized fraud, see § 817.034(4)(a)2., Fla. Stat., and was adjudicated
guilty and sentenced to five years in prison followed by four years of
probation. Harris filed a postconviction motion alleging six reasons
why his trial counsel was ineffective, and the trial court summarily
denied the motion. We affirm as to five grounds without further
comment, but reverse and remand on ground one.

To prevail on a claim that counsel was ineffective, a defendant
must demonstrate that counsel’s performance was both deficient and
prejudicial; counsel’s errors must have been so serious that the
constitutional guarantee of counsel was not satisfied, and this
deficiency must deprive the defendant of a fair trial. See Strickland v.
Washington, 466 U.S. 668, 687 (1984). A legally sufficient claim of
ineffectiveness requires an evidentiary hearing unless it is conclu-
sively refuted by the record. See Franqui v. State, 59 So. 3d 82, 95
(Fla. 2011).

In ground one, Harris claimed that his trial counsel advised him
that he would likely have his adjudication withheld if he entered a
guilty plea, that a withhold was very important to him because he did
not want to become a convicted felon and lose his civil rights, and that
this advice was the reason he entered the plea. In fact, the trial court
was prohibited from withholding adjudication because Harris had a
prior withhold of adjudication from a felony charge. See §
775.08435(1)(b), Fla. Stat. The State argued, and the postconviction
court found, that any misadvice by counsel did not prejudice Harris
because he was advised by the court at the plea colloquy that he could
be sentenced to fifteen years in prison and because the prior withhold
was not a factor that the trial court considered in imposing his
sentence.

We reject the trial court’s reasoning. The relevant question is not
whether the alleged misadvice was a factor in the sentence imposed on
Harris. Rather, the court must determine whether “there is a reason-
able probability that, but for counsel’s errors, he would not have
pleaded guilty and would have insisted on going to trial.” Hill v.
Lockhart, 474 U.S. 52, 59 (1985). Harris claims that he would not
have entered the guilty plea absent counsel’s misadvice regarding a
potential withhold of adjudication. This claim is not refuted by the
record.

Harris’ claim may be distinguished from one where counsel’s
alleged misadvice was contradicted by the trial judge at the plea
colloquy, and the defendant swore he understood the trial judge’s
advice. See, e.g., Alfred v. State, 998 So. 2d 1197, 1199 (Fla. 4th DCA
2009) (finding the defendant’s claim that counsel misadvised him on
sentencing conclusively refuted by the plea colloquy; “[e]ven
assuming that counsel did misadvise Alfred that he would receive a
sentence no greater than fifteen years, any prejudice was cured by the
trial court at the plea colloquy”); Bowers v. State, 862 So. 2d 772, 773
(Fla. 4th DCA 2003) (holding that the defendant’s claim that “counsel
affirmatively misadvised him that he would receive no more than 82
months in prison” was conclusively refuted by the colloquy transcript
showing that he “was made aware he faced a maximum penalty of a
hundred years in prison”). In contrast, the misadvice Harris alleged
was not refuted by his representations at the plea colloquy.

We AFFIRM the summary denial of Harris’ postconviction motion
except as to ground one, which we REVERSE and REMAND for the
postconviction court to hold an evidentiary hearing or attach records
that conclusively refute this claim. (RAY, C.J., and KELSEY, J.,
concur.)

*        *        *

Criminal law—Closing argument—Bolstering—Shifting burden of
proof

JAMES LEON JACKSON, Appellant, v. STATE OF FLORIDA, Appellee. 1st
District. Case No. 1D19-0154. April 29, 2020. On appeal from the Circuit Court for
Duval County. James H. Daniel, Judge. Counsel: Andy Thomas, Public Defender, and
A. Victoria Wiggins, Assistant Public Defender, Tallahassee, for Appellant. Ashley
Moody, Attorney General, and Sharon S. Traxler, Assistant Attorney General,
Tallahassee, for Appellee.

(PER CURIAM.) AFFIRMED. (WOLF and ROBERTS, JJ., concur;
B.L. THOMAS, J., concurs with opinion.)
))))))))))))))))))
(B.L. THOMAS, J., concurring.) On August 27, 1984, the ten-year old
victim and her two siblings stayed home from their first day of school
to help their mother move out of their apartment while their father was
deployed with the United States Navy. The victim and her eight-year
old sister were playing with a beach ball in the courtyard behind their
apartment when the two got into an argument, and the victim’s sister
left the victim outside by herself. After about 30 minutes, the victim’s
mother told the sister to go find the victim.

The victim’s sister returned to the courtyard but was unable to find
the victim. Eventually, she came across the beach ball they were
playing with. She then came across the victim’s flip flops. Finally, she
found the victim lying face down under the stairs of the apartment
complex. The victim’s sister turned the victim over, thinking she was
joking. The victim’s lips were blue, her pants were unbuttoned, and
her neck was blazing. The victim’s sister also saw a tear still present
in one of the victim’s eyes. After finding the victim, the victim’s sister
went and got her mother. The victim’s sister admitted that the shock
of seeing her sister’s dead body caused her to pull her hair out.

The victim suffered several injuries. Her right cheek, including her
eyelid was swollen. There was bruising on her right and left thighs.
There were also injuries to the victim’s upper chest and neck,
consistent with strangulation. There was hemorrhaging in the lining
of the victim’s vocal cords, bleeding into the thymus, a tear on the tip
of her tongue, and bruising on each side of the muscle of her tongue.
There was also trauma to the victim’s vaginal area. After the initial
investigation, no progress was made on the case for several years.

In the late 1990s and early 2000s, NCIS assigned an agent to
investigate the victim’s 15-year old homicide case. The agent brought
the case to the attention of the Jacksonville Sheriff’s Office and
worked with them to review the relevant evidence and continue the
investigation. The NCIS agent collected several DNA samples,
including a sample from Appellant. The agent also spoke to Appel-
lant, who admitted he was alone at home sleeping when the incident
occurred.

In 2013, investigators were notified that a partial DNA profile
obtained from the victim’s sexual assault kit matched the DNA cheek
swab of Appellant. As a result, Appellant was arrested and taken into
custody. While Appellant was in custody, he talked about the case
with fellow inmates. One of the inmates testified he completed a
memorial tattoo for Appellant that contained the victim’s name, 1984,
and clouds. The inmate testified that when he was completing the
tattoo, Appellant became emotional and said that what he did was an
accident. Appellant mentioned that the girl lived next door and her
family was military. He also mentioned there had been two girls, but
one left. Finally, he mentioned something about a stick and a ripped
screen.

Additionally, while he was in county jail, Appellant spoke to
another inmate about his case. Appellant sought advice from the other
inmate, who advised Appellant to tell the truth. Appellant replied by
saying if he did that, he would never get out of jail. Appellant also told
the inmate, “they would never suspected it was me if the little b*tch
wouldn’t have broken my screen.” Appellant was worried because he
thought they had his DNA. Appellant also asked the other inmate
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about the death penalty and whether they still used the electric chair.
The inmate told him that they used lethal injection now. Appellant
said that was good because he would rather have that than be electro-
cuted.

In 2018, more extensive DNA testing was completed using vaginal
swabs taken from the victim. The testing excluded 99.93% of males,
but it did not exclude Appellant. Appellant’s trial began on November
26, 2018. The jury found him guilty of first-degree murder and sexual
battery on a person less than 12 years of age. The State sought the
death penalty, but a unanimous decision could not be reached, so
Appellant was sentenced to consecutive life sentences.

The one issue Appellant presented on appeal was that the prosecu-
tor’s comments constituted improper bolstering and burden shifting.
Appellant first argues the prosecutor erred by commenting about
being a “sworn prosecutor,” which improperly bolstered the prosecu-
tor in the eyes of the jury. Appellant also argues the prosecutor made
a comment that shifted the burden onto Appellant by stating:

Again, the defense’s only real argument to you is that the samples,
the DNA standard samples, from [Appellant] had to be switched with
one of these other guys and the 17 other people that were excluded
really is the match. Mind you, the defendant’s been sitting here since
2013, and the DNA analyst told you, they can test these things. All the
way up to November, we were doing samples. That is not evidence in
this case that somehow the samples were switched. He’s been sitting
there this whole time.

Appellant did not object to these comments during closing
arguments, so this issue is reviewed for fundamental error. See
Morton v. State, 789 So. 2d 324 (Fla. 2001). Fundamental error
reaches “down into the validity of the trial itself to the extent that a
verdict of guilty could not have been obtained without the assistance
of the alleged error.” Brown v. State, 124 So. 2d 481, 484 (Fla. 1960).
In determining whether improper remarks constitute reversible error,
the comments are reviewed within the context of the closing argument
as a whole and considered cumulatively within the context of the
entire record. Brooks v. State, 762 So. 2d 879, 899 (Fla. 2000).

Appellant’s argument is without merit. When the prosecutor’s
comments are reviewed in context, they do not individually nor
cumulatively reach the level of fundamental error. Based on the
evidence presented, a verdict of guilty could be reached without the
prosecutor’s comments about being a “sworn prosecutor” and
Appellant’s failure to offer additional DNA. Additionally, even if the
prosecutor’s statements were error, such error was harmless. When
considering the entire record, Appellant received a fair trial and there
was enough evidence presented for the jury to find him guilty of first-
degree murder and sexual battery. As a result, I concur in the
affirmance of Appellant’s judgment and sentence.

*        *        *

Consumer law—Automobile dealerships—Florida Deceptive and
Unfair Trade Practices Act—Class actions—Action brought against
defendant based on fees it charged for electronic titling and registration
of vehicles—Trial court erred in denying class certification, granting
summary judgment in favor of defendant, and dismissing complaint—
Genuine issues of material fact remained as to whether defendant
deceptively represented electronic filing fee as a pass-through charge
payable to the government or another third party by disclosing the fee
in same category as fees payable to the government in installment sales
contract—Because sales contract is reasonably susceptible to more
than one interpretation, plaintiff’s claim on behalf of the class was
sufficient to go to the jury to determine whether a reasonable consumer
would have believed electronic filing fee was a pass-through charge—
Trial court erred in finding that plaintiff lacked standing to sue on
behalf of class because plaintiff did not suffer actual damages—

Plaintiff adequately alleged damages in pass-through claim which was
erroneously dismissed

BEATRICE HARRISON, on behalf of herself and all others similarly situated,
Appellant, v. LEE AUTO HOLDINGS, INC., d/b/a LEE BUICK GMC, and LEE
NISSAN, Appellee. 1st District. Case No. 1D18-4865. April 29, 2020. On appeal from
the Circuit Court for Okaloosa County. Terrance R. Ketchel, Judge. Counsel: John S.
Mills, Courtney Brewer, and Jonathan Martin of The Mills Firm, P.A., Tallahassee;
William C. Bielecky of William C. Bielecky, P.A., Tallahassee, for Appellant. M.
Stephen Turner and David K. Miller of Nelson Mullins Broad and Cassell, Tallahassee,
for Appellee.

(ROWE, J.) Beatrice Harrison appeals a final summary judgment
entered in a class action she brought against Lee Auto Holdings, Inc.
based on fees it charged for electronic titling and registration of
vehicles. Harrison alleged multiple violations of Florida’s Deceptive
and Unfair Trade Practices Act, including a claim that Lee Auto
deceptively represented the electronic filing fee as a pass-through
charge payable to the government or another third party. The trial
court dismissed that FDUTPA claim. But the court found that Lee
Auto’s disclosure of the fee violated another provision of FDUTPA,
requiring automobile dealers to make certain disclosures for
predelivery services. Even so, the court denied Harrison’s class
certification motion, entered judgment for Lee Auto, and dismissed
Harrison’s complaint because it found she did not suffer actual
damages and thus lacked standing to sue. We reverse and remand for
further proceedings because Harrison adequately alleged damages
under FDUTPA. And when all doubts are resolved in Harrison’s
favor, material facts remain in dispute about whether the manner in
which Lee Auto disclosed the fee was likely to mislead consumers.

Facts
Harrison bought a 2009 Kia Rio from Lee Auto. The cash price of

the car included a $79 fee payable to Lee Auto for the real-time
electronic filing of the vehicle’s title and registration (EFF).

Harrison filed a class action complaint on behalf of consumers who
bought vehicles from Lee Auto and paid the EFF. Harrison alleged
multiple FDUTPA violations, asserting that Lee Auto’s disclosure of
the EFF was deceptive because it did not inform consumers that the
EFF exceeded the amount Lee Auto paid to electronically file the title
and registration.

In her amended class action complaint, Harrison alleged two
FDUTPA counts on behalf of the class. In count one, Harrison
asserted that Lee Auto violated FDUTPA by deceptively representing
the EFF as a pass-through charge, payable to a government or third-
party vendor, and then retaining much of the fee.

In count two, Harrison alleged that Lee Auto violated section
501.976(11), Florida Statutes (2014). That FDUTPA provision
prohibits an automobile dealer from adding certain fees to the “cash
price” of the vehicle without fully disclosing the fees to the customer.
Harrison alleged that Lee Auto’s disclosure was deceptive because it
did not inform the customer that it charged more for the EFF than Lee
Auto’s cost to provide the service.

Lee Auto moved for summary judgment on the amended class
action complaint. On count one, Lee Auto argued that it did not
deceptively disclose the EFF as a pass-through charge. It maintained
that its contract disclosed that the fee was for electronic filing and that
the fee was payable to Lee Auto. On count two, Lee Auto argued that
it did not have to make the disclosure provided under section
501.976(11) because the EFF was not a fee added to the “cash price”
of the vehicle. Instead, Lee Auto maintained that electronic registra-
tion and titling was “a service related to the sale” of the vehicle. Thus,
the EFF was part of the “cash price” of the vehicle as the term was
defined under section 520.02(2), Florida Statutes (2014).

After a hearing, the trial court granted summary judgment for Lee
Auto. On count two, the court found no violation of section
501.976(11), agreeing with Lee Auto that the real-time electronic
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filing and registration of a vehicle was a “service related to the sale”
of a vehicle. And so, the EFF was part of the “cash price” of the
vehicle and not subject to disclosure under section 501.976(11). As to
count one, the trial court entered judgment for Lee Auto without
addressing any reasons for rejecting Harrison’s claim that the EFF was
a deceptive pass-through charge.

After entering summary judgment on the amended class action
complaint, the trial court allowed Harrison to file an amended
complaint. In her second amended complaint, Harrison raised a new
FDUTPA claim. She alleged that Lee Auto violated section
501.976(18), Florida Statutes (2014), by not making the required
disclosure under that provision when it charged customers for
electronic titling and registration. Harrison alleged that such services
qualified as “predelivery services” and under section 501.976(18),
Lee Auto had to make the following disclosure: “This charge
represents costs and profit to the dealer for items such as inspecting,
cleaning, and adjusting vehicles, and preparing documents related to
the sale.” Harrison then moved to certify a class of consumers who
bought vehicles from Lee Auto and paid the EFF.

Lee Auto opposed class certification and moved for summary
judgment on the second amended complaint. It argued that electronic
filing was not a “predelivery service” requiring the disclosure
provided under section 501.976(18). Lee Auto also contended that
Harrison lacked standing to sue under FDUTPA because she could not
show actual damages.

After another hearing, the trial court denied the motion for class
certification and entered summary judgment for Lee Auto. The trial
court for the first time addressed, then rejected, Harrison’s claim made
in the first amended complaint that Lee Auto deceptively represented
the EFF as a pass-through charge payable to the government or a third
party. But the court agreed with the FDUTPA claim alleged in
Harrison’s second amended complaint. The court found that elec-
tronic filing was a predelivery service and that Lee Auto violated
section 501.976(18) by failing to make the required statutory
disclosure.

Even so, the trial court found that Harrison did not suffer actual
damages because the only harm was that Lee Auto did not disclose
that the EFF included overhead and profit to the dealer. Because
Harrison could not show actual damages, the trial court determined
that she lacked standing to bring the FDUTPA claim. Based on these
rulings, the court denied the class certification motion, entered final
summary judgment for Lee Auto, and dismissed the entire action with
prejudice. This appeal follows.

Standards of Review
We review de novo the trial court’s order granting summary

judgment. Maronda Homes, Inc. of Fla. v. Lakeview Reserve Home-
owners Ass’n, Inc., 127 So. 3d 1258, 1268 (Fla. 2013). When
conducting this review, we view the facts in a light most favorable to
the nonmoving party. Id.

We review a trial court’s decision on class certification for an abuse
of discretion. Baptist Hosp., Inc. v. Baker, 84 So. 3d 1200, 1204 (Fla.
1st DCA 2012). We review de novo a court’s decision on whether a
plaintiff has standing to bring a class action. Id.

Analysis
The trial court erred in two primary respects when it granted final

summary judgment for Lee Auto, denied Harrison’s motion for class
certification, and dismissed the complaint.1 First, the court erred when
it granted summary judgment on the first count of Harrison’s amended
complaint alleging that Lee Auto deceptively represented the EFF as
a pass-through charge. When viewed in the light most favorable to
Harrison, genuine issues of material fact remain in dispute on whether
the way in which Lee Auto disclosed the EFF was likely to mislead

consumers. Second, the trial court erred when it found that Harrison
did not suffer actual damages and thus lacked standing to maintain a
FDUTPA action on behalf of the class.

First Amended Complaint
When viewed in a light most favorable to Harrison, genuine issues

of material fact remain as to whether Lee Auto deceptively repre-
sented the EFF as a pass-through charge payable to the government or
another third party. Lee Auto’s Retail Buyer’s Order designated the
fee as an “Electronic Filing Fee.” And when Harrison bought the car,
she executed Lee Auto’s Retail Installment Sales Contract (RISC).
The RISC itemized the EFF as a $79 fee paid “to LEE BUICK GMC
for EFILE” and included the EFF in a category of “Other Charges
Including Amounts Paid to Others on Your Behalf (Seller may keep
part of these amounts).” Other fees in that category were: “Official
Fees Paid to Government Agencies,” “Government Taxes Not
Included in Cash Price,” and “Government License and/or Registra-
tion Fees.” The category ends with a dollar amount totaling all fees
charged and describes that total as “Total Other Charges and Amounts
Paid to Others on Your Behalf.”

Harrison argues that Lee Auto’s disclosure of the EFF in the same
category as fees payable to the government or other third parties was
likely to mislead consumers. And Harrison asserts that the manner in
which Lee Auto disclosed the EFF violates FDUTPA because
consumers were likely to view the fee as a pass-through charge
payable to the government or third parties.

A practice is deceptive under FDUTPA when “there is a represen-
tation, omission, or practice that is likely to mislead the consumer
acting reasonably in the circumstances, to the consumer’s detriment.”
Zlotnick v. Premier Sales Grp., Inc., 480 F.3d 1281, 1284 (11th Cir.
2007) (quoting PNR, Inc. v. Beacon Prop. Mgmt., Inc., 842 So. 2d
773, 777 (Fla. 2003)). An example of a charge likely to mislead
consumers as a pass-through charge was discussed in Latman v. Costa
Cruise Lines, N.V., 758 So. 2d 699 (Fla. 3d DCA 2000). There, cruise
passengers sued the cruise line, alleging that the cruise line violated
FDUTPA by collecting “port charges” without disclosing that it was
retaining part of the fee for itself. Id. at 701. It was irrelevant that the
passengers were willing to pay the price charged or that they may have
overlooked the charge. Id. at 703. The focus of the inquiry under
FDUTPA was how a reasonable consumer would interpret the term
“port charges.” Id. The court found that the term “port charges”
represented to a “reasonable consumer” that it was a pass-through
charge paid to port authorities or other entities. Id.

Here, a question of fact remained as to whether a reasonable
consumer reviewing the RISC and the other fees listed in the same
category as the EFF would conclude that the EFF was a pass-through
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charge payable to the government or other third parties. The RISC
presents the EFF in a total designated as “Total Charges and Amounts
Paid to Others on Your Behalf,” even though Lee Auto retained as
profit $68 of the $79 fee it charged consumers. “[W]here the terms of
the written instrument are disputed and reasonably susceptible to more
than one construction, an issue of fact is presented as to the parties’
intent which cannot properly be resolved by summary judgment.”
Strama v. Union Fid. Life Ins. Co., 793 So. 2d 1129, 1132 (Fla. 1st
DCA 2001) (quoting Universal Underwriters Ins. Co. v. Steve Hill
Chevrolet, Inc., 513 So. 2d 218, 219 (Fla. 1st DCA 1987)). Because
the RISC is reasonably susceptible to more than one interpretation,
Harrison’s claim on behalf of the class was sufficient to go to the jury
to determine whether a reasonable consumer would have believed the
EFF was a pass-through charge payable to a third party. Suris v.
Gilmore Liquidating, Inc., 651 So. 2d 1282, 1283 (Fla. 3d DCA 1995)
(holding that whether a specific practice is unfair or deceptive is a
question of fact for the jury to determine). And so, we conclude that
the trial court erred in entering summary judgment for Lee Auto on
Harrison’s FDUTPA pass-through claim. See Shands Teaching Hosp.
& Clinic, Inc. v. Juliana, 863 So. 2d 343, 348 (Fla. 1st DCA 2003)
(stating that summary judgment is improper where there is even the
slightest doubt that an issue of material fact might exist).

Actual Damages, Standing, and Class Certification
We also conclude that the trial court erred in finding that Harrison

could not show actual damages and lacked standing to maintain a
FDUTPA action on behalf the class. In her second amended com-
plaint, Harrison alleged that Lee Auto’s practice of charging the EFF
was deceptive because Lee Auto failed to make the disclosures
required under section 501.976(18), Florida Statutes. She argued that
because electronic titling and registration were “predelivery services”
under section 501.976(18), Lee Auto had to make the disclosures
required under that statute. The trial court agreed with Harrison that
Lee Auto was required under FDUTPA to make the disclosure
provided under section 501.976(18) when charging consumers for
electronic filing and titling services.2

Even so, the trial court found that Harrison did not suffer actual
damages as a result of Lee Auto’s failure to make the required
disclosure. The court erred in reaching this conclusion because
Harrison adequately alleged actual damages in her pass-through
claim, which the court erroneously dismissed.3

Actual damages may be measured in two ways under FDUTPA:
“(1) the value between what was promised and what was delivered; or
(2) the total price paid for a valueless good or service.” Waste Pro
USA v. Vision Constr. ENT, Inc., 282 So. 3d 911, 920 (Fla. 1st DCA
2019) (quoting HRCC, Ltd. v. Hard Rock Cafe Int’l (USA), Inc., 302
F. Supp. 3d 1319, 1321 (M.D. Fla. 2016)). As we recently observed in
Waste Pro USA:

The measure of actual damages in cases “where the alleged deceptive
practice is defendant’s misrepresentation of why a fee is being charged
and where the money for the fee is being transferred” is “the amount
retained by defendant despite the representation that the amount will
be transferred to a third-party.”

Id. at 920 (quoting Morgan v. Pub. Storage, No. 1:14-cv-21559-UU,
2015 WL 11233111, at *1 (S.D. Fla. Aug. 17, 2015)); see also
Latman, 758 So. 2d at 703 (“[D]amages are sufficiently shown by the
fact that the passenger parted with money for what should have been
a ‘pass through’ port charge, but the cruise line kept the money.”).

Harrison alleged that Lee Auto’s failure to disclose that it was
retaining a portion of the EFF as profit, rather than paying the fee to a
third party, caused actual damages to consumers. She asserts that the
measure of actual damages is the amount of the EFF retained by Lee
Auto after it paid its actual costs for electronic filing and titling.

Because Harrison’s pass-through claim adequately alleged damages,
the trial court erred in ruling that she lacked standing to bring an action
under FDUTPA. See Baptist Hosp., 84 So. 3d at 1204 (holding that a
plaintiff asserting a FDUTPA claim must allege actual damages). And
because the trial court’s order on Harrison’s class certification motion
and its entry of final summary judgment for Lee Auto flowed from its
ruling on Harrison’s standing, we reverse those rulings, too.

Conclusion
Harrison stated a claim for actual damages under her FDUTPA

pass-through count. And genuine issues of material fact remain as to
whether Lee Auto’s disclosure of the EFF with other fees payable to
third parties was likely to mislead consumers. For these reasons, we
REVERSE and REMAND for proceedings consistent with this
opinion. (WINOKUR and JAY, JJ., concur.)
))))))))))))))))))

1We agree with the trial court, that under the plain meaning of the statute, the real-
time electronic filing of the title and registration is a “service related to the sale” of a
vehicle. And so, that service is part of the “cash price” of the vehicle under section
520.02(2). Thus, the trial court did not err when ruling on the first amended complaint
and finding that Lee Auto did not have to make the disclosure provided under section
501.976(11) when it charged the EFF.

2In a Notice of Supplemental Authority filed after oral argument in this appeal, Lee
Auto casts doubt on the trial court’s conclusion that the electronic filing for titling and
registration was a “predelivery service” requiring disclosure under section
501.976(18). We do not address the question raised by the Notice, however, because
Lee Auto did not cross-appeal. See Nealy v. City of W. Palm Beach, 442 So. 2d 273, 273
(Fla. 1st DCA 1983).

3Based on this determination, we need not address whether failure to make the
disclosure required under section 501.976(18) would lead to actual damages under
FDUTPA.

*        *        *

KAMAURI A. HORN, Appellant, v. STATE OF FLORIDA, Appellee. 1st District.
Case No. 1D19-2524. April 29, 2020. On appeal from the Circuit Court for Okaloosa
County. Michael A. Flowers, Judge. Counsel: Andy Thomas, Public Defender, and
Jasmine Russell, Assistant Public Defender, Tallahassee, for Appellant. Ashley
Moody, Attorney General, and Tabitha Herrera, Assistant Attorney General,
Tallahassee, for Appellee.

(PER CURIAM.) We affirm Appellant’s judgment and sentence but
remand for the trial court to enter a written order finding Appellant
competent to proceed, nunc pro tunc to the date the court made its oral
determination of competency. See Mullens v. State, 197 So. 3d 16, 37-
38 (Fla. 2016).

Affirmed and REMANDED with instructions. (RAY, C.J., and
B.L. THOMAS and KELSEY, JJ., concur.)

*        *        *

FLOYD RUPP, Appellant, v. STATE OF FLORIDA, Appellee. 1st District. Case No.
1D20-0284. April 29, 2020. On appeal from the Circuit Court for Duval County. Linda
F. McCallum, Judge. Counsel: Floyd Rupp, pro se, Appellant. Ashley Moody,
Attorney General, Tallahassee, for Appellee.

(PER CURIAM.) DISMISSED. See Jordan v. State, 549 So. 2d 805,
806 (Fla. 1st DCA 1989) (dismissing untimely appeal for lack of
jurisdiction because access to a prison’s law library is not “necessary
to prepare and transmit a simple notice of appeal” and lack of that
access did not demonstrate “a right to [a] belated appeal”). (ROB-
ERTS, NORDBY, and TANENBAUM, JJ., concur.)

*        *        *

CASEY LEE SWANDER, Appellant, v. STATE OF FLORIDA, Appellee. 1st District.
Case No. 1D19-1799. April 29, 2020. On appeal from the Circuit Court for Bay
County. Christopher N. Patterson, Judge. Counsel: Andy Thomas, Public Defender,
and Megan Long, Assistant Public Defender, Tallahassee, for Appellant. Ashley
Moody, Attorney General, Tallahassee, for Appellee.

(PER CURIAM.) We affirm the judgment and sentence and remand
for the court to strike the habitual felony offender designation as to the
conviction for driving while license suspended or revoked—third or
subsequent offense. See Daniels v. State, 31 So. 3d 190, 191 (Fla. 1st
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DCA 2009) (finding that striking an improper designation as a
habitual felony offender to comply with an appellate court’s mandate
is a purely ministerial act, and thus the appellant’s presence is not
necessary at resentencing).

AFFIRMED and REMANDED with instructions. (WOLF,
KELSEY, and WINOKUR, JJ., concur.)

*        *        *

DARWIN CAIN, Appellant, v. STATE OF FLORIDA, DEPARTMENT OF
CORRECTIONS, Appellee. 1st District. Case No. 1D19-2367. April 29, 2020. On
appeal from the Circuit Court for Leon County. Ronald W. Flury, Judge. Counsel:
Darwin Cain, pro se, Appellant. Kenneth S. Steely, General Counsel, and Beverly
Brewster, Assistant General Counsel, Department of Corrections, Tallahassee, for
Appellee.

(PER CURIAM.) Appellee’s motion to dismiss, filed February 5,
2020, is granted, and the appeal is dismissed as moot. (LEWIS,
ROWE, and OSTERHAUS, JJ., concur.)

*        *        *

Dependent children—Permanent guardianship—Reunification—
Father sentenced to probation for charge of neglect of child causing
great bodily harm—Trial court erred in denying mother’s motion for
reunification and granting department’s motion for permanent
guardianship, finding that reunification would not be in the children’s
best interest based on special condition of father’s probation that
prohibited unsupervised contact with the children, a perceived lack of
a suitable safety plan, and mother’s refusal to separate from father—
Speculation that children may be left unsupervised with father in
violation of his probation does not constitute competent, substantial
evidence of prospective harm—Department presented no evidence as
to the standards governing safety plans, and did not explain how
proposed safety monitors did not meet department’s criteria or why an
approved monitor was necessary to ensure father’s compliance with
probationary requirement imposed by criminal court—Mother’s
desire to remain with father did not demonstrate an inability or
unwillingness to protect children from harm

M.H., MOTHER OF A.H. AND H.H., JR., CHILDREN, and H.H., FATHER OF A.H.,
AND H.H., JR., CHILDREN, Appellants, v. DEPARTMENT OF CHILDREN AND
FAMILIES, Appellee. 5th District. Case Nos. 5D20-10, 5D20-77. Opinion filed April
30, 2020. Appeal from the Circuit Court for Orange County, Patricia A. Doherty,
Judge. Counsel: Richard F. Joyce, Special Assistant Regional Counsel, Office of
Criminal Conflict and Civil Regional Counsel, Casselberry, for Appellant, M.H.,
Mother. Samuel T. Lea, of Law Office of Samuel T. Lea, Orlando, for Appellant, H.H.,
Father. Kelley Schaeffer, of Children’s Legal Services, Department of Children and
Families, Bradenton, for Appellee. Matthew B. Hall, Orlando, for Guardian ad Litem
Program.

(PER CURIAM.) In these appeals, which we have consolidated for
purposes of this opinion only, M.H. (“the Mother”) and H.H. (“the
Father”) challenge the post-dependency orders placing their two sons,
A.H. and H.H., Jr., in a permanent guardianship and terminating the
protective supervision of the Department of Children and Families
(“DCF”). On appeal, the Mother and Father argue that competent,
substantial evidence does not support the trial court’s ruling. We
agree; thus, we reverse and remand for further proceedings.

This case began when the parents took two-month-old H.H., Jr. to
a hospital due to indications that he was experiencing leg pain.
Hospital staff determined that H.H., Jr.’s left femur was fractured.
Based, in part, on the parents’ inability to provide an explanation
consistent with that injury, DCF took A.H. and H.H., Jr. into protec-
tive custody and placed them with their maternal grandmother and
maternal step-grandfather.

The parents ultimately consented to a finding of dependency, and
the court approved a reunification case plan. The case plan required
the parents to complete intensive parenting classes, undergo individ-
ual counseling, obtain stable housing and income, and submit to

psychological evaluations. Additionally, the Father was required to
complete a psychiatric evaluation and follow any recommendations.

While the parents were in the process of completing the case plan
tasks, the State charged the Father with aggravated child abuse in
connection with H.H., Jr.’s fractured femur. Following negotiations
with the State, the Father pled no contest to the charge of neglect of a
child causing great bodily harm or disability. Consistent with the plea
agreement, the court imposed a five-year probationary sentence with
a special condition which prohibited the Father from having unsuper-
vised contact with minors.

Ultimately, the Mother requested reunification and, in turn, DCF
filed a motion asking the court to place the children in a permanent
guardianship with the maternal grandmother. At the evidentiary
hearing on the competing motions, DCF conceded that both parents
had substantially complied with their case plans. The assigned case
manager testified that she had no safety concerns with the physical
home and that the parents appeared able to care for the children. She
noted that, following the removal of A.H. and H.H., Jr., the Mother
gave birth to a daughter, who remained in the parents’ care. According
to the case manager, DCF had not received any reports regarding that
child, nor had it attempted to shelter the child.

Nevertheless, the case manager testified that reunification would
not be proper, stressing that the main issue hindering reunification was
the order of probation. The case manager explained that the Mother
had proposed multiple safety plans to ensure that the Father was not
left unsupervised with the children. However, the case manager
testified that the proposed plans could not ensure that this goal would
be met. In particular, the case manager opined that none of the
proposed safety monitors met DCF’s criteria; however, she gave no
explanation to support this conclusion. As an additional reason for
deeming the proposed safety plans unsatisfactory, the case manager
indicated that she did not want to “set the Father up for failure.”1

The Mother and Father also testified at the hearing. The Mother
testified that she routinely relied on the maternal grandmother to
supervise the daughter when the Mother was working. When asked if
she would be willing to separate from the Father to be reunited with
A.H. and H.H., Jr., the Mother stated that she would not be willing to
do so.2 The Father testified that his probation officer had conducted
unannounced visits but had never found him in violation of any terms
of probation.

Ultimately, the trial court entered an order denying the Mother’s
motion for reunification and granting DCF’s motion for permanent
guardianship. The trial court found that reunification would not be in
the best interests of A.H. and H.H., Jr. In so finding, it relied primarily
on the special condition of probation and the Mother’s refusal to
separate from the Father. The court further found:

There was no competent evidence presented of a safety plan that
would allow the children to be placed in the home without detriment
to [A.H. and H.H., Jr]. Although there was testimony that there are no
physical safety concerns for [A.H. and H.H., Jr.] being in the care of
the parents, there is a risk of prospective harm should . . . [they] be
returned to the mother while the father resides in the home due to the
criminal order.

The Mother and Father timely appealed.
Our standard of review is whether competent, substantial evidence

supports the trial court’s ruling. See In re G.C., 136 So. 3d 616, 617
(Fla. 2d DCA 2013); cf. State v. Glatzmayer, 789 So. 2d 297, 301 n.7
(Fla. 2001).

Section 39.6221, Florida Statutes (2019), sets forth the standard for
the trial court to apply in deciding whether to place a dependent child
in a permanent guardianship. Among other things, the trial court must
determine that “reunification or adoption is not in the best interest of
the child.” § 39.6221(1). Further, in a written order, the court must



Headnotes and indexes are copyrighted and may not be duplicated by photocopying, printing,
or other means without the express permission of the publishers. 1-800-351-0917

45 Fla. L. Weekly D1042 DISTRICT COURTS OF APPEAL

“[l]ist the circumstances or reasons why the child’s parents are not fit
to care for the child and why reunification is not possible.” §
39.6221(2)(a). As for DCF, it has the burden to present competent,
substantial evidence supporting the findings required by section
39.6221. See T.J. v. Dep’t of Child. & Fams., 193 So. 3d 1091, 1092
(Fla. 1st DCA 2016).

Here, in granting the guardianship motion, the trial court relied
heavily on the special condition of probation, the perceived lack of a
suitable safety plan, and the Mother’s refusal to separate from the
Father. However, this evidence does not support the court’s ruling.

As recognized by the trial court, the special condition of probation
prohibits the Father from being present with minors unsupervised.
However, the case manager conceded that the special condition itself
posed no danger to A.H. and H.H., Jr., and DCF presented no evidence
as to what danger might befall the children should they be left with the
Father contrary to the order of probation. The case manager’s
speculation that A.H. and H.H., Jr. might be left unsupervised with the
Father, in violation of his probationary restriction, does not constitute
competent, substantial evidence of prospective harm to the children.
See G.V. v. Dep’t of Child. & Fams., 985 So. 2d 1243, 1246 (Fla. 4th
DCA 2008) (recognizing that unsupported assertions of prospective
harm do not amount to competent, substantial evidence of endanger-
ment to a child).

Similarly, the evidence does not support the court’s findings as to
the lack of a suitable safety plan. DCF presented no evidence as to the
standards governing safety plans. Although the case manager noted
the lack of an “appropriate” monitor, she did not explain how the
proposed safety monitors did not meet DCF’s criteria or why an
approved monitor was necessary to ensure the Father’s compliance
with a probationary requirement imposed by the criminal court.
Moreover, the uncontradicted evidence established that the Mother
had already taken concrete steps in order to ensure that the daughter
did not have unsupervised contact with the Father. And, DCF
presented no evidence why those steps would be inadequate as to A.H.
and H.H., Jr.

Finally, the court’s emphasis on the Mother’s unwillingness to
separate from the Father is misplaced. The Mother and Father are
married. Notably, there was no evidence that the Father currently
presented a risk to the safety and well-being of A.H. and H.H., Jr. This
is especially so in light of DCF’s concession that the Mother and
Father had substantially complied with their case plans. See §
39.01(84), Fla. Stat. (2019) (“‘Substantial compliance’ means that the
circumstances which caused the creation of the case plan have been
significantly remedied to the extent that the well-being and safety of
the child will not be endangered upon the child’s remaining with or
being returned to the child’s parent.”). Thus, the Mother’s desire to
remain with the Father did not demonstrate an inability or unwilling-
ness to protect the children from harm.

Accordingly, for the reasons given above, we reverse the perma-
nent guardianship orders and remand to the trial court for further
proceedings consistent with this opinion.

REVERSED and REMANDED. (EVANDER, C.J., EISNAUGLE
and GROSSHANS, JJ., concur.)
))))))))))))))))))

1The Guardian ad Litem also testified at the hearing, noting that he was “leaning
toward” permanent guardianship. But he also testified that he felt reunification should
be reconsidered within one year. In addition, he recommended establishing overnight
visitation in the parents’ home.

2The Mother and Father are married.

*        *        *

Criminal law—Probation revocation—Remand for entry of written
order revoking defendant’s probation consistent with trial court’s oral
pronouncement

JONATHAN ROBERT WAMSLEY, Appellant, v. STATE OF FLORIDA, Appellee.

5th District. Case No. 5D19-3773. Opinion filed May 1, 2020. Appeal from the Circuit
Court for Osceola County, Jon B. Morgan, Judge. Counsel: James S. Purdy, Public
Defender, and Steven N. Gosney, Assistant Public Defender, Daytona Beach, for
Appellant. Ashley Moody, Attorney General, Tallahassee, and Marjorie Vincent-
Tripp, Assistant Attorney General, Daytona Beach, for Appellee.

(PER CURIAM.) In this Anders1 appeal, Jonathan Robert Wamsley
challenges the judgment and sentence imposed by the trial court
following his violation of probation trial. Having reviewed the record,
we affirm, without further discussion, except that we remand for the
entry of a proper order revoking Wamsley’s probation.

At the conclusion of the trial, the court sentenced Wamsley to serve
84.15 months in prison after it orally announced that it was revoking
Wamsley’s probation based on the Condition 5 violations that the
court found had been sufficiently proven by the State. However, the
written order thereafter entered by the court is titled “Order of
Modification/Restoration of Probation,” and it does not actually
reflect that Wamsley’s probation was revoked. Accordingly, we direct
that the trial court enter a written order revoking Wamsley’s probation
consistently with its oral pronouncement.

AFFIRMED; REMANDED with directions. (LAMBERT,
EDWARDS, and GROSSHANS, JJ., concur.)
))))))))))))))))))

1Anders v. California, 386 U.S. 738 (1967).

*        *        *

Mortgage foreclosure—Conditions precedent—Notice of default—
Notice of default allegedly mailed to borrower’s residence—Error to
grant summary judgment in favor of mortgagee where note and
mortgage required mortgagee to mail notice of default to address
reflected on the note, it was undisputed that the notice was not sent to
the address specified in the note and mortgage, and borrower denied
that he had received the default notice at his residence

JAMES RALEIGH, Appellant, v. CORNERSTONE QUARRY 2010 A TRUST,
Appellee. 5th District. Case No. 5D19-1692. May 1, 2020. Appeal from the Circuit
Court for Brevard County, Charles J. Roberts, Judge. Counsel: Beau Bowin, of Bowin
Law Group, Indialantic, for Appellant. David M. Snyder, of David M. Snyder, PA,
Tampa, and Joshua D. Moore, of Law Offices of Daniel C. Consuegra, Tampa, for
Appellee.

(ORFINGER, J.) James Raleigh appeals a summary final judgment of
foreclosure entered against him and in favor of Cornerstone Quarry
2010 A Trust. We reverse.

Raleigh executed a promissory note in favor of Cornerstone’s
predecessor. The note was secured by a mortgage encumbering real
property. When Raleigh allegedly defaulted on his loan, Cornerstone
brought the instant foreclosure action. The note attached to the
complaint required Cornerstone to give Raleigh a notice of default at
least 21 days before filing suit. The note further required that the
default notice was to be mailed to the address reflected on the note or
any other address that Raleigh had specified in writing.

In its complaint, Cornerstone generally alleged that it had complied
with all conditions precedent to bringing suit. Raleigh answered and
asserted as an affirmative defense that Cornerstone failed to give a
notice of default, as required by the note. Cornerstone then filed a
motion for summary judgment supported by an affidavit, asserting
that while the default notice had not been sent to the address shown on
the note, it was sent to Raleigh’s residence. In opposition to summary
final judgment, Raleigh filed an affidavit, alleging that he never
received the notice of default.1

To prevail on summary judgment, Cornerstone was required to
show the absence of any genuine issue of material fact and to refute
Raleigh’s legally sufficient affirmative defense. See Martins v. PNC
Bank, Nat’l Ass’n, 170 So. 3d 932, 935-36 (Fla. 5th DCA 2015).
When, as here, a note or mortgage contains a provision that specifi-
cally requires a default notice be sent to the borrower prior to foreclo-
sure, the plaintiff must prove either that it complied with the notice
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provisions contained in the note and mortgage documents or that the
defendant actually received the default notice. See id. at 936; Ramos
v. Citimortgage, Inc., 146 So. 3d 126, 128 (Fla. 3d DCA 2014). It is
undisputed that Cornerstone did not send the notice to the address
specified in the note and mortgage documents. And, by way of
affidavit, Raleigh denied that he received the default notice. Hence,
Cornerstone did not meet its burden to disprove Raleigh’s affirmative
defense so as to be entitled to summary judgment.

Accordingly, we reverse the final judgment of foreclosure and
remand the case for further proceedings.

REVERSED and REMANDED. (EVANDER, C.J. and WALLIS,
J., concur.)
))))))))))))))))))

1The record does not establish Raleigh’s residence address.

*        *        *

Criminal law—Competency of defendant—Involuntary civil commit-
ment—Appeals—Certiorari—Trial court departed from essential
requirements of the law by involuntarily committing defendant under
section 916.13(1)—Defendant did not meet statutory requirements
where evaluating psychologist opined that it was “doubtful” that
defendant would be restored to competency in the foreseeable future

DEPARTMENT OF CHILDREN AND FAMILIES, Petitioner, v. SUZANNE
CAMPBELL AND STATE OF FLORIDA, Respondents. 5th District. Case No. 5D19-
3309. May 1, 2020. Petition for Certiorari Review of Order from the Circuit Court for
Marion County, Gary L. Sanders, Judge. Counsel: Joyce L. Miller, Assistant General
Counsel, of Department of Children & Families, Tavares, for Petitioner. Ashley
Moody, Attorney General, Tallahassee, and Kaylee D. Tatman, Assistant Attorney
General, Daytona Beach, for Respondent, State of Florida. Michael A. Graves, Public
Defender, and Peter J. Sziklai, Assistant Public Defender, Ocala, for Respondent,
Suzanne Campbell.

(PER CURIAM.) The Department of Children and Families (DCF)
petitions this court for certiorari review, challenging the circuit court’s
order committing Suzanne Campbell to its care. DCF argues that the
order departs from the essential requirements of law because Camp-
bell does not meet the statutory requirements for commitment. We
agree and, therefore, grant the petition, quash the order under review,
and remand for further proceedings.

The State charged Campbell with petit theft and burglary of a
structure with a motor vehicle or damage greater than $1000. After an
issue arose as to Campbell’s competency, a licensed psychologist
evaluated her and issued a written report opining that she was
incompetent to proceed due to Korsakoff’s Syndrome.1 In the report,
the psychologist recommended residential treatment but concluded
that “[i]t is doubtful however that her competency can be restored in
the foreseeable future as it is likely that there will be a continual
cognitive decline in this individual.” Subsequently, the trial court
rendered an order adjudicating Campbell incompetent to proceed and
committing her to DCF custody. DCF timely filed a petition challeng-
ing the trial court’s order.

“As a general rule, certiorari is the proper vehicle for seeking this
court’s review of orders committing an individual involuntarily.”
Dep’t of Child. & Fams. v. Lotton, 172 So. 3d 983, 985 (Fla. 5th DCA
2015) (quoting In re Commitment of Reilly, 970 So. 2d 453, 455 (Fla.
2d DCA 2007)). “[T]o obtain a writ of certiorari, there must exist (1)
a departure from the essential requirements of the law, (2) resulting in
material injury for the remainder of the case (3) that cannot be
corrected on post-judgment appeal.” Id. We begin our analysis with
the first prong, determining whether the court’s commitment order
complied with section 916.13(1), Florida Statutes (2018).

The requirements for commitment pursuant to section 916.13(1)
include the existence of “a substantial probability that the mental
illness causing the defendant’s incompetence will respond to treat-
ment and the defendant will regain competency to proceed in the

reasonably foreseeable future.” § 916.13(1)(c), Fla. Stat. (2018)
(emphasis added). Here, the evaluating psychologist opined that it was
“doubtful” Campbell would be restored to competency in the
foreseeable future. “Doubtful” is defined as “lacking a definite
opinion, conviction, or determination” or “uncertain in outcome.”
Doubtful, Merriam-Webster Dictionary, https://www.merriamweb-
ster.com/dictionary/doubtful (last visited Apr. 16, 2020). Thus, the
psychologist’s opinion that Campbell’s restoration to competency in
the foreseeable future was “doubtful” contrasts sharply with the
statutory requirement of a “substantial probability” that competency
will be restored in the reasonably foreseeable future. See §
916.13(1)(c). Accordingly, the trial court departed from the essential
requirements of the law by involuntarily committing Campbell under
section 916.13(1). See Dep’t of Child. & Fams. v. Gilliland, 947 So.
2d 1262, 1262-63 (Fla. 5th DCA 2007) (quashing order of continued
commitment under section 916.13(1)(c) where uncontradicted
testimony established little or no probability respondent would
become competent in future (citing Oren v. Judd, 940 So. 2d 1271,
1274 (Fla. 2d DCA 2006))).

We also conclude that DCF established the second and third prongs
for certiorari relief—the second because DCF suffers material injury
as it is responsible for expending its appropriated funds in accordance
with the laws governing the agency and the third because DCF has no
direct right of appeal.

Accordingly, for the reasons given above, we grant DCF’s petition,
quash the order under review, and remand for further proceedings
consistent with this opinion.

PETITION GRANTED; ORDER QUASHED; REMANDED.
(EVANDER, C.J., COHEN and GROSSHANS, JJ., concur.)
))))))))))))))))))

1Specifically, the report noted: “Currently, she presents with significant memory
deficits which is consistent with Korsakoff’s Syndrome which is most commonly
caused by alcohol misuse. This Syndrome reflects an individual’s cognitive decline,
usually manifested as significant memory deficits. Korsakoff’s [S]yndrome causes
problems in learning new information, an inability to remember recent events as well
as long-term memory gaps.”

*        *        *

Dissolution of marriage—Equitable distribution—Equalizing pay-
ment—Imputed income—Attorney’s fees—Trial court erred in finding
that former wife stipulated to making equalizing payment to former
husband—Based on former wife’s arguments and statements during
trial, it was apparent that former wife stipulated only to the asset values
and distribution of former husband’s proposed equitable distribution
chart, and opposed the equalizing payment on the basis of her inability
to pay—It was also apparent from former wife’s financial affidavit that
she did not have the ability to make equalizing payment without
placing herself in financial jeopardy—Competent, substantial evidence
supported trial court’s finding that former wife was voluntarily under-
employed based on her resume and past job experience, and the fact
that wife was able to work full-time because trial court was ordering
that the parties’ children no longer be homeschooled—Record does not
contain competent, substantial evidence to support amount of income
imputed to former wife because amount was based solely on past in-
come—No abuse of discretion in denying former wife’s request for
attorney’s fees where former wife pointed to no record evidence that
former husband had the ability to pay those fees—Additionally, former
wife presented no evidence related to the reasonableness of her
attorney’s fees

MICHELLE JONES, Appellant, v. DAMIEN M. JONES, Appellee. 5th District. Case
No. 5D19-879. Opinion filed May 1, 2020. Appeal from the Circuit Court for Orange
County, Donald A. Myers, Jr., Judge. Counsel: Robert M. Grguric, of Robert M.
Grguric, P.A., Orlando, for Appellant. Nicole L. Benjamin, of Benjamin Law Firm,
P.A., Orlando, for Appellee.

(COHEN, J.) Michelle Jones (“Former Wife”) appeals the amended
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final judgment of dissolution of her marriage to Damien Jones
(“Former Husband”). On appeal, Former Wife argues that the trial
court erred in: (1) finding that the parties stipulated to the equitable
distribution chart attached to the amended final judgment; (2) ordering
that she make an equalizing payment to Former Husband; (3)
imputing income to her; and (4) denying her request for attorney’s
fees.1

For purposes of our analysis, we combine the two equitable
distribution issues. When the trial commenced, Former Wife stipu-
lated to the asset values and distribution provided in Former Hus-
band’s proposed equitable distribution chart. Although the parties
dispute whether the proposed equitable distribution chart that Former
Husband presented to Former Wife was the same chart that he
provided to the trial court, which was eventually attached to the
amended final judgment, we find that there is insufficient evidence to
establish that the charts were different.

However, we agree with Former Wife that the trial court erred in
finding she stipulated to making an equalizing payment to Former
Husband.2 When the trial court requested the parties’ proposed
equitable distribution charts, Former Wife explained that she did not
prepare one, but that she reviewed Former Husband’s and did not
disagree “with the numbers or the columns they’re in.” During his
opening statement, Former Husband urged that “based upon [his
proposed equitable distribution] worksheet . . . there is an equalizing
payment due to my client in the amount of $68,549.” Former Wife did
not mention the equalizing payment during her opening statement,
and the parties did not discuss equitable distribution or the equalizing
payment during trial. However, during her closing argument,
regarding attorney’s fees, Former Wife said:

I don’t know where the money is going to come from.
. . . .

If no other—if from no other source, Judge, you know, opposing
counsel talked about equalizing payment under the terms of her
equitable distribution worksheet. Again, I don’t—the numbers are
acceptable for purposes of what there is to divide and what the
liabilities are. Maybe each party pays their own attorney’s fees and
they walk away from this with no equalizing payment. That would
certainly be something, but she doesn’t have the ability to pay an
equalizing payment any more than he has the ability to pay her
$100,000-plus in attorney’s fees right now.

Accordingly, based on that argument, as well as her statements that
she agreed with the “with the numbers or the columns they’re in,” it is
apparent that Former Wife stipulated only to the asset values and
distribution on Former Husband’s proposed equitable distribution
chart; she opposed the equalizing payment on the basis of her inability
to pay.

It is apparent from Former Wife’s financial affidavit that Former
Wife did not have the ability to make an equalizing payment without
placing herself in financial jeopardy. See Abramovic v. Abramovic,
188 So. 3d 61 (Fla. 4th DCA 2016) (finding trial court erred in
imposing equalizing payment plan where no record evidence
established former wife’s ability to make such payments; instead,
record reflected that former wife could not make payments).

On Former Wife’s third point, the trial court did not err in finding
that she was voluntarily underemployed. Former Wife testified about
her education and past job experience. When the trial court asked
whether she was able work, Former Wife admitted that she could.
Former Wife explained that she was not working because she was
homeschooling the parties’ children three days a week; she had
difficulty finding employment in 2016 and 2017 because she was
looking for a job for only two days a week.

The trial court found that based on Former Wife’s resume and past
job experience, Former Wife was able to work. Additionally, it found

that Former Wife would have the opportunity to work full-time
because it was ordering that the parties’ children no longer be
homeschooled. Accordingly, competent substantial evidence supports
the trial court’s finding that Former Wife was voluntarily underem-
ployed. See Kreisler v. Kreisler, 752 So. 2d 1288, 1289 (Fla. 5th DCA
2000) (holding trial court erred in failing to impute at least minimum
wage income to former wife because although former wife had not
worked outside of home for most of twenty-year marriage except for
odd jobs, parties’ children were almost of legal age and no longer
needed intensive child care, such that former wife could work); see
also Bracero v. Bracero, 849 So. 2d 388, 390 (Fla. 5th DCA 2003)
(holding trial court erred in failing to impute at least minimum wage
income to former wife where former wife had worked during
marriage and record demonstrated that former wife could work
outside home).

However, the record is less clear regarding Former Wife’s earning
capacity. The trial court made no findings about Former Wife’s
employment potential, probable earnings based on work history,
qualifications, or the prevailing wages in the community. See §
61.30(2)(b), Fla. Stat. (2019). The reason for this is apparent: Former
Husband presented no competent substantial evidence in this regard.

Former Wife testified that she most recently worked in 2015 as an
executive assistant, earning $17.50 per hour. She explained that she
left that job because it became a full-time position, but she was
working only part-time. She also testified that prior to that, she worked
as an analyst and administrative assistant and earned $23.50 per hour.
“Past average income, unless it reflects current reality, simply is
meaningless in determining a present ability to pay. Past average
income will not put bread on the table today.” Andrews v. Andrews,
867 So. 2d 476, 479 (Fla. 5th DCA 2004) (quoting Woodard v.
Woodard, 634 So. 2d 782, 782-83 (Fla. 5th DCA 1994)); see also
Zubkin v. Zubkin, 823 So. 2d 870, 871 (Fla. 5th DCA 2002) (holding
trial court erred in imputing income to former husband based on
working five days per week because former husband previously
worked five days per week; evidence was that former husband worked
four days per week and no evidence was presented that former
husband had opportunity to work fifth day or obtain other employ-
ment for only one day per week).

Here, Former Husband failed to present any evidence of available
jobs that Former Wife would qualify for or the salaries for those jobs.
Instead, he relied solely on her testimony regarding her previous jobs
and salaries. Accordingly, although competent substantial evidence
supported the imputation of income to Former Wife, the record does
not contain competent substantial evidence to support the imputation
of income to Former Wife at $17.50 per hour because that amount was
based solely on her past income. See Andrews, 867 So. 2d at 479.

Lastly, we find that Former Wife failed to demonstrate that the trial
court abused its discretion in denying her request for attorney’s fees.
See Canakaris v. Canakaris, 382 So. 2d 1197, 1202 (Fla. 1980).
Although her brief included an extensive argument about her need for
fees, Former Wife did not point to any record evidence that Former
Husband had an ability to pay those fees. As stated, at trial, she
recognized that Former Husband did not have any more ability to pay
her attorney’s fees than she had to make an equalizing payment to
him. Our review of the record also reveals that after payment of
monthly alimony and child support, Former Husband lacks the ability
to contribute to Former Wife’s attorney’s fees. Additionally, Former
Wife failed to point to any record evidence related to the reasonable-
ness of her attorney’s fees. She admittedly used marital assets to pay
her first attorney’s fees, which were approximately $100,000; her trial
counsel described those fees as “exorbitant.” Furthermore, Former
Wife’s trial counsel testified to his hourly rate and retainer fee but did
not present any evidence of the hours expended on her case.
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Accordingly, we reverse the portion of the amended final judgment
requiring Former Wife to make an equalizing payment to Former
Husband. We also reverse the imputation of income to Former Wife
at $17.50 per hour and remand for an evidentiary hearing limited to
the issue of Former Wife’s current earning ability. Following that
hearing, alimony and child support should be adjusted accordingly, if
necessary. We affirm in all other respects.3

AFFIRMED IN PART; REVERSED IN PART, and RE-
MANDED. (WALLIS and EDWARDS, JJ., concur.)
))))))))))))))))))

1Ironically, issues related to the parties’ finances were secondary at trial; the parties
have two children together and spent most of the trial disputing timesharing and
parenting issues. Although the exact amount cannot be ascertained definitively from
the record, over the past several years, the parties have expended more than $200,000
in attorney’s fees litigating issues related to their children.

2The trial court ordered that Former Wife make an equalizing payment of
approximately $68,000, in monthly installments of $750.

3To be clear, the trial judge in this case did an exceptional job of resolving difficult
issues relating to the care and well-being of the parties’ children. The issues on appeal
represented but a fraction of the rulings made in this case.

*        *        *

Dissolution of marriage—Child support—Modification—Attorney’s
fees—Appeals—No error in granting former wife attorney’s fees asso-
ciated with former husband’s first supplemental petition despite
absence of request in former wife’s answer where fees were awarded
pursuant to Levine v. Keaster based on former husband’s bad faith
litigation, not section 61.16(1)—Although attorney fee order lacked
findings as to the reasonableness of the hourly rate and hours ex-
pended, the issue was not preserved for appellate review where issue
was not raised in a timely filed motion for rehearing—Sua sponte
striking of former husband’s amended second petition is affirmed
where, although trial court mistakenly believed that former husband
was required to seek leave of court to amend, former husband did not
notify trial court of the error via a motion for rehearing or challenge
the adverse ruling in any way—Order dismissing second petition
lacked sufficient language of finality to constitute a final order and does
not fit within limited categories of appealable, nonfinal orders

ABDEL OSCAR DELGADO, Appellant, v. ARNEI MOREJON, Appellee. 5th
District. Case No. 5D19-1618. May 1, 2020. Appeal from the Circuit Court for Orange
County, Diana M. Tennis, Judge, Alan S. Apte, Judge. Counsel: Abdel Oscar Delgado,
Orlando, Pro se. Arnei Morejon, Orlando, Pro se.

(PER CURIAM.) Abdel Oscar Delgado (“Former Husband”) appeals
the trial court’s order granting attorney’s fees to Arnei Morejon
(“Former Wife”), and its order striking his amended supplemental
petition for modification of child support and dismissing his supple-
mental petition that was seeking the same relief. For the reasons that
follow, we dismiss Former Husband’s appeal of the trial court’s order
dismissing the supplemental petition. Otherwise, we affirm.

This case involves three supplemental petitions to modify child
support. The parties entered into a marital settlement agreement in
2016. One year later, Former Husband filed his first supplemental
petition (“First Petition”) to modify child support, alleging that he had
involuntarily lost his second job. Following an evidentiary hearing on
the petition, but before the trial court entered a written order, Former
Husband filed his second supplemental petition (“Second Petition”)
to modify child support, alleging that Former Wife obtained employ-
ment. Former Husband then amended the Second Petition (“Amended
Second Petition”), adding the allegation from his First Petition that his
income decreased due to losing the job.

The day after Former Husband filed his Amended Second Petition,
Former Wife answered his Second Petition. Thereafter, she answered
his Amended Second Petition with allegations that mirrored her first
answer.

The trial court denied Former Husband’s First Petition, finding that

he voluntarily quit his second job.1 Former Wife then moved for
attorney’s fees on the basis of her need and Former Husband’s ability
to pay. At the evidentiary hearing, the trial court cautioned Former
Husband that his conduct in the case was “getting vexatious.”

Following oral rulings, but before the trial court entered a written
order, Former Husband moved to disqualify the presiding judge. The
trial court then entered an order granting Former Wife’s motion for
attorney’s fees, noting Former Husband’s pending motion to disqual-
ify and specifying that it was conducting the “ministerial act of
reducing to writing the orally pronounced ruling” from the attorney’s
fees hearing. The trial court found that pursuant to Levine v. Keaster,
862 So. 2d 876 (Fla. 4th DCA 2003), Former Husband’s conduct
caused Former Wife to incur unnecessary attorney’s fees, Former
Wife had the need for such fees, and Former Husband had the ability
to pay them.

The case was then transferred2 to a new judge, who sua sponte
struck Former Husband’s Amended Second Petition on the basis that
Former Wife had answered Former Husband’s Second Petition. The
trial court noted that “[the] Amended Supplemental Petition was not
authorized by Court order allowing amendment.” The trial court also
sua sponte dismissed Former Husband’s Second Petition because
Former Husband failed to allege a change of circumstances since the
trial on his initial petition.

On appeal, Former Husband argues that the trial court erroneously
granted Former Wife attorney’s fees pursuant to section 61.16(1),
Florida Statutes (2018), because an attorney’s fees request pursuant
to a statute must be pled. He adds that the trial court’s order granting
attorney’s fees failed to include findings of reasonable hours ex-
pended and hourly rate. Former Husband also argues that the trial
court erroneously struck his Amended Second Petition and dismissed
his Second Petition.

We affirm the trial court’s order granting Former Wife attorney’s
fees. Although Former Wife’s pro se answer did not include a request
for attorney’s fees, contrary to Former Husband’s assertions, the
attorney’s fees order was not based on section 61.16(1). Rather, the
trial court granted attorney’s fees pursuant to Levine, 862 So. 2d at
880-81, which provides that attorney’s fees may be awarded against
a party to compensate for the unneeded attorney services caused by
bad faith litigation. And, although the trial court’s attorney fee order
lacked findings as to the reasonableness of the hourly rate and hours
expended, Former Husband did not raise this deficiency in a timely
filed motion for rehearing. As such, any error is unpreserved for
appellate review. Spreng v. Spreng, 162 So. 3d 168, 169 (Fla. 5th
DCA 2015); Mathieu v. Mathieu, 877 So. 2d 740, 741 (Fla. 5th DCA
2004).

We similarly affirm the trial court’s order sua sponte striking
Former Husband’s Amended Second Petition. Although the trial court
struck the petition under the mistaken impression that Former
Husband required leave of court to amend, and therefore the pleading
was unauthorized, Former Husband again did not notify the trial court
of the error via a motion for rehearing, nor did he challenge the
adverse ruling in any way. See State v. Barber, 301 So. 2d 7, 9 (Fla.
1974) (“An appellate court must confine itself to a review of only
those questions which were before the trial court and upon which a
ruling adverse to the appealing party was made.”) (internal citations
omitted)); Verkruysse v. Fla. Carpenters Reg’l Council, 27 So. 3d
157, 159 (Fla. 1st DCA 2010) (holding that appellant failed to
preserve for appellate review her claim that JCC erred in dismissing
her petition for benefits without considering certain pleadings, where
error first appeared in JCC’s final order, and appellant did not file
motion for rehearing).

Finally, we dismiss Former Husband’s appeal of the trial court’s
order sua sponte dismissing his Second Petition. The order did not
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indicate that it was with prejudice, and nothing on the face of the order
prohibited Former Husband from filing an amended supplemental
petition. See Bouin v. Disabatino, 250 So. 3d 168, 170 (Fla. 4th DCA
2018) (“[T]he failure to state a cause of action generally does not
result in a dismissal with prejudice.”).3 The order therefore lacks
sufficient language of finality to constitute a final order and does not
fit within the limited categories of appealable, nonfinal orders in
Florida Rule of Appellate Procedure 9.130(a)(3). See Hinote v. Ford
Motor Co., 958 So. 2d 1009, 1011 (Fla. 1st DCA 2007) (“[W]here it
remains unclear whether the order is intended to be final or nonfinal,
it is proper to dismiss the appeal as premature because the order does
not contain sufficient language of finality to constitute a final order.”
(citing Bushweiler v. Levine, 476 So. 2d 725 (Fla. 4th DCA 1985))).
Accordingly, this Court does not have jurisdiction to review the trial
court’s order dismissing Former Husband’s Second Petition.

AFFIRMED IN PART; DISMISSED IN PART. (GROSSHANS
and SASSO, JJ., concur.  COHEN, J., concurs in part and dissents in
part, with opinion.)
))))))))))))))))))

1This Court affirmed that judgment. Delgado v. Morejon, 266 So. 3d 1184 (Fla. 5th
DCA 2019).

2After the attorney fee order, the presiding judge ordered the Clerk of Court to
reassign the case. See Fla. R. Jud. Admin. 2.330(j) (providing that if presiding judge
does not rule on motion to disqualify within 30 days of service, “the motion shall be
deemed granted and the moving party may seek an order from the court directing the
clerk to reassign the case”). A different trial judge was then assigned to the matter.

3Further, nothing in the record indicates that the trial court intended for Former
Husband to institute another action rather than to amend his petition. Cf. Eagle v. Eagle,
632 So. 2d 122, 122-23 (Fla. 1st DCA 1994) (holding that order dismissing plaintiff’s
action for child support, which stated in entirety, “[t]his case is dismissed without
prejudice,” was appealable final order, reasoning that record suggested trial court
intended for plaintiff’s action to be pursued in subsequent proceeding rather than in
amended complaint).

))))))))))))))))))
(COHEN, J., concurring in part and dissenting in part.) I am in
agreement with the majority opinion except on one point. I do not
believe that preservation of error concepts should require a motion for
rehearing when a trial judge sua sponte strikes a complaint or petition.

It is fundamental that the sua sponte dismissal of pleadings without
notice or the opportunity to be heard violates a party’s due process
rights. See, e.g., Lawson v. Frank, 197 So. 3d 1269, 1271 (Fla. 2d
DCA 2016) (finding sua sponte dismissal of complaint violated due
process when there was no hearing, objection, motion, or defense
raised as to sufficiency of pleading); Manzano v. Nicoletti, 15 So. 3d
751, 752 (Fla. 3d DCA 2009) (“[W]here a trial court wishes sua sponte
to raise the legal sufficiency of the complaint, the court must give the
plaintiffs notice and a reasonable opportunity to respond.” (citing
Surat v. Nu-Med Pembroke, Inc., 632 So. 2d 1136, 1136-38 (Fla. 4th
DCA 1994))).

While the trial court might well have been frustrated by Former
Husband’s repeated filings, the predecessor judge properly sanctioned
Former Husband, awarding attorney’s fees as a result of his vexatious
litigation tactics. Former Wife had successfully defeated Former
Husband’s repeated attempts to avoid his financial obligations.

I would find that Former Husband preserved the issue for appeal by
the timely filing of a notice of appeal and reverse the striking of the
amended second petition. As the subsequent dismissal of Former
Husband’s second petition indicates, the trial court’s true issue was
not with the timeliness of Former Husband’s amendment to his second
petition, but rather, to the sufficiency of his pleading. That was an
issue for the parties to litigate. See Lawson, 197 So. 3d at 1271;
Sanchez v. LaSalle Bank Nat’l Ass’n, 44 So. 3d 227, 228 (Fla. 3d DCA
2010) (stating that striking of pleadings is not favored and trial court
should not sua sponte strike pleading because it is legally insufficient
or party may not be able to prove allegations).

*        *        *

Dissolution of marriage—Contempt—Failure to pay support obliga-
tions—Ability to pay—Contempt orders reversed to the extent that
they condition former husband’s release from jail on payments that he
is unable to personally make—Former husband’s ability to occasion-
ally borrow money from various friends to satisfy purge orders is
neither an appropriate consideration according to the law, nor an
endless resource according to the evidence—Although there was evi-
dence that former husband’s parents had provided financial support
in the past, there was no evidence that parents had paid any of former
husband’s court-ordered obligations—Additionally, a court’s deter-
mination that a party is willfully refusing to seek out a kind of employ-
ment that would allow the party to meet domestic support obligations
is not sufficient to support finding that the party has the present ability
to pay a support obligation for contempt purposes

BRADLEY T. PACE, Appellant, v. SHARESE M. PACE, Appellee. 5th District. Case
Nos. 5D18-2343, 5D19-709, 5D19-2354. Opinion filed May 1, 2020. Appeal from the
Circuit Court for Orange County, Diana M. Tennis, Judge. Counsel: Gary S. Israel, of
Gary Israel, P.A., Orlando, for Appellant. Chad A. Barr, and Olivia H. Miller, of Law
Office of Chad A Barr, P.A., Altamonte Springs, for Appellee.

(EDWARDS, J.) This opinion addresses three consolidated family
law appeals brought by Bradley Pace (Appellant). In the first appeal,
Appellant challenges aspects of the trial court’s June 2018 final order
granting dissolution of marriage. In the second and third appeals,
Appellant challenges the court’s orders of contempt issued against
him for failing to pay the amounts due in child support, alimony, and
attorney’s fees that were awarded to his former wife, Sharese Pace
(Appellee). As to the first appeal, we affirm as to all issues without
need for further discussion. We reverse the trial court’s civil contempt
orders to the extent that they conditioned his release from jail on
payments that he is unable to personally make. Appellant’s ability to
occasionally borrow money from various friends to satisfy the purge
orders is neither an appropriate consideration according to the law, nor
an endless resource according to the evidence.

Appellant has repeatedly not paid his support obligations as
ordered, which prompted Appellee to repeatedly move to hold
Appellant in contempt, which motions have repeatedly been granted,
and resulted in Appellant being threatened with jail on more than one
occasion and actually being jailed once for not paying the purge
amount in a timely fashion. Appellant testified that he had insufficient
income or assets to pay his support obligations; thus, he argues that his
failure to pay should not be deemed willful contempt of court. A trial
court’s determination that a party is in willful contempt of court must
be based upon competent substantial evidence and is subject to an
abuse of discretion standard of review. Jaffe v. Jaffe, 17 So. 3d 1251,
1253 (Fla. 5th DCA 2009) (citing Fox v. Haislett, 388 So. 2d 1261,
1265 (Fla. 2d DCA 1980)); see, e.g., Buchanan v. Buchanan, 932 So.
2d 270, 271 (Fla. 2d DCA 2005).

“Pursuant to section 61.14(5)(a), Florida Statutes (2010), [the
obligor] is presumed to have a continuing ability to pay the alimony
award, and . . . [has] the burden at the contempt hearing of proving that
he lacks the ability to pay.” Elliott v. Bradshaw, 59 So. 3d 1182, 1184-
85 (Fla. 4th DCA 2011) (citing Flores v. Bieluch, 814 So. 2d 448, 448
(Fla. 4th DCA 2001)). The trial court found here that Appellant failed
to overcome this presumption and failed to carry his burden. In
reaching this conclusion, the trial court noted that Appellant never
seemed to have money to pay his support obligations or to make
payments as ordered on Appellee’s attorney’s fees, but somehow
managed to come up with enough money to pay his own attorney, to
have a car to drive, and to have a nice house in which to live. Further-
more, the court remarked that Appellant always claimed he could not
pay whatever civil purge amount was ordered, yet he would still
somehow get money from somebody so that he could either avoid or
get released from jail.
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However, the record evidence did not support that Appellant
actually had the financial ability to comply with the court’s orders.
Appellant testified that he was not able to get a job in the financial
domain, where he had been successfully employed in the past,
because his credit scores were deemed unacceptable for a financial
advisor. Furthermore, he testified that certain job prospects evapo-
rated when the potential employers viewed his mugshot, which was
taken when he was jailed for civil contempt based on non-payment.
The employment he had secured was not yet generating sufficient
income to satisfy his support obligations. He added during the later
contempt hearing that he had secured a job selling luxury cars.
Although he was working twenty-six or twenty-seven days a month,
ten or eleven hours per day, he was only able to make partial support
payments, which were being garnished from his wages. Appellant
documented this testimony with pay records and timecards. Appellant
testified that he was living in a nice house in Celebration, but his
parents owned it and he was way behind in his rent payments. His
electricity and water had been turned off repeatedly, and he had a car
only because family or friends had made payments on his behalf.
Appellant explained that a family friend had made payments towards
Appellant’s attorney’s fees, but that was only done as a favor. He
testified that he had avoided or been freed from jail on prior contempt
charges only when friends lent him the money, which they could no
longer do. Appellant presented the testimony of some of his friends
who had lent him money before, who said they had not been repaid.
Appellant and his friends testified that the proverbial well had run dry.
No contrary evidence was presented.

“A civil contempt order for nonpayment of support must include
findings that the obligor willfully failed to comply with a prior court
order for support while having the ability to make the established
payments.” Nation v. Boling, 206 So. 3d 810, 812 (Fla. 1st DCA
2016). The trial court must have competent substantial evidence as a
basis for finding that the obligor has the ability to pay. Buchanan, 932
So. 2d at 271. However, “the payment of the purge amount does not
establish that [a party has] the ability to pay under the applicable legal
standard. [A] one-time payment does not establish the ability to pay
the order on an ongoing basis.” Wendel v. Wendel, 875 So. 2d 820,
823 (Fla. 2d DCA 2004) (citing Sokol v. Sokol, 441 So. 2d 682, 685
(Fla. 2d DCA 1983)). It is error for a court to conclude that a party has
the ability to pay based on the fact that the party can borrow money
from a third party to pay the judgment. Kitchens v. Martin, 186 So. 3d
24, 24 (Fla. 5th DCA 2016) (citing Russell v. Russell, 559 So. 2d 675,
676 (Fla. 3d DCA 1990) (holding it was error to base conclusion of
ability to pay on finding that party may borrow money from relative)).

The trial court’s reliance on Sibley v. Sibley, 833 So. 2d 847, 848-
49 (Fla. 3d DCA 2002), is misplaced. In Sibley, the trial court found
appellant in willful contempt of court where the evidence showed he
could have, more likely than not, simply asked his wealthy parents to
pay his domestic support obligation, as they had already given Sibley
hundreds of thousands of dollars with all indications being they would
continue to bankroll their son. Id. at 848-49. Here, unlike in Sibley,
although there was evidence that Appellant’s parents had provided
financial support in the past in terms of his living expenses and his
attorney’s fees, there was no evidence that his parents had paid any of
his court-ordered obligations, nor was there evidence of recent
payments on Appellant’s behalf from his parents. Finally, a court’s
determination that a party is willfully refusing to seek out a kind of
employment that would allow the party to meet its domestic support
obligations is not sufficient to support a finding that the party has the
present ability to pay a support obligation for contempt purposes.
LeNeve v. Navarro, 565 So. 2d 836, 837 (Fla. 4th DCA 1990).

Because Appellant submitted undisputed evidence that he lacked
the present ability to pay these purge amounts, we must reverse the

trial court’s finding that Appellant was in willful civil contempt of
court, in the contempt orders dated March 5, 2019, and August 1,
2019, and we remand for further proceedings consistent with this
opinion.

AFFIRMED IN PART, REVERSED IN PART, REMANDED
WITH INSTRUCTIONS (HARRIS and TRAVER, JJ., concur.)

*        *        *

Criminal law—Murder—Mistrial—Judgment of acquittal—No error
in denying motion for judgment of acquittal—Arguments regarding
the credibility of state’s witnesses was not preserved for appeal—
Moreover, it is the province of the jury to determine the weight of the
evidence and the credibility of witnesses—Trial court did not abuse its
discretion in denying motion for mistrial based on prison informant
testifying that he had received threats from other inmates when they
learned he was going to testify against defendant—Isolated comment
cannot be said to have denied defendant his right to a fair trial

ANTWAN FRANSWA WILKINS, Appellant, v. STATE OF FLORIDA, Appellee.
5th District. Case No. 5D19-970. Opinion filed May 1, 2020. Appeal from the Circuit
Court for Orange County, John E. Jordan, Judge. Counsel: James S. Purdy, Public
Defender, and Roman A. Faizorin, Assistant Public Defender, Daytona Beach, for
Appellant. Ashley Moody, Attorney General, Tallahassee, and Douglas T. Squire,
Assistant Attorney General, Daytona Beach, for Appellee.

(EDWARDS, J.) Antwan Franswa Wilkins appeals his conviction and
life sentence imposed following a jury trial in which he was found
guilty of first-degree murder with a firearm. Appellant argues on
appeal that: (1) his motion for judgment of acquittal and (2) his motion
for mistrial should have been granted. We affirm, as the learned trial
judge did not abuse his discretion in denying the motion for mistrial,
nor did he err in denying what Appellant’s trial counsel understood
was an unwinnable motion for judgment of acquittal, given the
overwhelming evidence that Appellant carefully planned and then
carried out the revenge killing of the victim, Robert Borders.

BACKGROUND FACTS
Appellant’s girlfriend, Sarah Grajales, testified that on the night of

July 4, 2018, Appellant asked her to meet him in downtown Orlando
so that she could do a favor for him. Although Grajales knew Appel-
lant was in a relationship with another woman, she and he occasion-
ally dined out and had sex. Appellant asked Grajales to go to the cigar
bar where Borders worked, strike up a conversation with him, and
convince Borders to meet her outside an Orlando apartment complex.
Although Grajales said she did not know what Appellant had in mind,
she met Borders and started laying the groundwork for their later
rendezvous, just as Appellant requested. The first phase of the plan
was executed perfectly.

Grajales and Borders exchanged cellphone numbers and texted
each other about meeting up when Borders got off work. Sometime
after 2:00 a.m. on July 5th, Borders met Grajales outside the desig-
nated apartment complex. The two of them sat in Borders’ parked car
where they engaged in conversation. Apropos for a man who worked
in a cigar bar, Borders began to roll a marijuana-filled blunt, which he
and Grajales were going to smoke. They were relaxed and engaged
with each other. Thus, the second phase of Appellant’s plan was going
off without a hitch.

Suddenly, Grajales saw Appellant approach the car and shoot
Borders, where he sat in the driver’s seat of his own car. Appellant
made a clean getaway. Borders died from the gunshot injuries. Thus,
the third phase of the planned killing was accomplished.

Grajales left the scene immediately and tried to eliminate any
incriminating data on her cellphone that might tie her to this murder.
The police caught up with Grajales, who initially denied knowing who
the shooter was; however, she eventually told police she was abso-
lutely certain that it was Appellant. She also initially faced charges as
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his accomplice, but she later entered into a deal in which she would
testify truthfully at trial in return for which the charges against her
would be dropped. She claimed that she had never seen Appellant
with a gun before that incident and did not know, at the time, why
Appellant shot Borders.

Appellant’s wife, Sui-Fong Kimberly Wong, was one of two
witnesses who testified about why Appellant murdered Borders.
Wong said that in 2016, when she and Appellant were just dating, she
met Borders, who told her that he wanted to buy some marijuana.
According to Wong, she put Borders in touch with Appellant, who
had some marijuana for sale. However, rather than going through with
a purchase, Borders allegedly robbed Appellant. Two years later,
Wong noticed Borders working in the cigar bar. When she shared this
information with Appellant, he asked her to try to get her friend to
strike up a conversation with Borders and get his phone number.
Wong testified that she did just that, and her friend was successful.
Wong then pretended to be her friend and texted Borders to try to
arrange a meeting. However, Borders became suspicious and would
not follow through. Because Appellant’s initial plan to use Wong as
bait failed, he had to line up Grajales to lure Borders to where
Appellant could shoot him. When police contacted Wong, she could
not believe that her husband was a murderer, nor did she want to
believe that he was flagrantly cheating on her. Eventually, she
cooperated with police and testified against Appellant.

In addition to the testimony of Grajales and Wong, the State
presented a witness named Ira Lane who was Appellant’s cell mate for
a period of time and who also promoted himself to Appellant as a
jailhouse law clerk. Lane testified that Appellant bragged about killing
a young man and explained in some detail the steps he had taken to set
everything up. Lane’s testimony was very consistent with what
Grajales told the jury. Additionally, Lane said that Appellant told him
that Borders begged not to be shot. According to Lane, Appellant
remarked as he was shooting Borders, “I hope it was worth it,”
referring to when Borders allegedly ripped off Appellant. Lane
testified that he had made no deal with the State in return for his
testimony, but he did have an outstanding felony charge for which he
had yet to be sentenced.

MOTION FOR JUDGMENT OF ACQUITTAL
After presenting Grajales, Wong, and Lane, together with cause of

death and crime scene witness testimony, the State rested its case.
Appellant’s trial counsel, faced with clear, convincing, and over-
whelming evidence that his client had committed a premeditated
murder, nevertheless made a motion for judgment of acquittal, saying
simply “at this time, the Defense would move for a judgment of
acquittal. That the State has failed to establish a prima facie case of
first-degree murder.” The State responded that, in the light most
favorable to it, the evidence had established a prima facie case for
first-degree murder. The court denied this motion. After the defense
rested, Appellant’s trial counsel asked to “renew [his] motion for
judgment of acquittal based on the same grounds.” The court again
denied this motion.

The standard of review we employ regarding a trial court’s denial
of a motion for judgment of acquittal is de novo. Arnold v. State, 892
So. 2d 1172, 1173 (Fla. 5th DCA 2005). A trial court should not grant
such a motion unless “the evidence adduced is such that no view that
the jury may lawfully take of it favorable to the State can be sustained
under the law. The trial court’s denial of such a motion . . . will not be
reversed . . . if there is competent substantial evidence to support the
jury’s verdict.” Id. (citations omitted). Given the evidence adduced at
trial, and given that defense trial counsel was obviously aware of the
hurdle that had to be, but was not going to be, cleared in this case, it is
impossible to conjure up what more counsel could have legitimately
argued to the trial court in support of a motion for judgment of

acquittal.
However, Appellant’s counsel for this appeal, who was not trial

counsel, has chosen to ignore the legal standard which governs
whether or not a judgment of acquittal should be granted, and instead
has treated the Court to what amounts to a jury trial closing argument.
Appellant’s counsel argues that Grajales’ testimony cannot be relied
upon because of her obvious bias against Appellant, who chose to
marry another woman and because of her deal to avoid prosecution.
Likewise, Appellant argues that Wong’s testimony cannot form the
basis of his conviction because it is that of a woman scorned by her
cheating husband. Finally, Appellant’s counsel argues that Lane’s
testimony is inherently incredible because he is nothing more than a
jailhouse snitch and because he may have obtained factual details
about the crime from news reports rather than from Appellant.

There are two problems with Appellant’s arguments. The first
problem is that those arguments laid out above were not advanced
below in support of the motion for judgment of acquittal; therefore,
they will not be entertained for the first time on appeal. “In order to be
preserved for further review by a higher court, an issue must be
presented to the lower court and the specific legal argument or ground
to be argued on appeal or review must be part of that presentation if it
is to be considered preserved.” Tillman v. State, 471 So. 2d 32, 35 (Fla.
1985). “Limited, boilerplate motions for judgment of acquittal, which
are of a technical and pro-forma nature, are inadequate to preserve a
sufficiency of evidence claim for appellate review.” Freeman v. State,
174 So. 3d 1104, 1104 (Fla. 5th DCA 2015).

The second problem with these arguments is that Appellant asks us
to weigh the credibility of the witnesses to determine whether or not
a judgment of acquittal should have been granted. If there is compe-
tent substantial evidence of each element of the crime and that the
defendant was the perpetrator of that crime, the trial court should deny
a motion for judgment of acquittal, because it is the province of the
jury to determine the weight of the evidence and the credibility of the
witnesses. See Bufford v. State, 844 So. 2d 812, 813 (Fla. 5th DCA
2003); Davis v. State, 425 So. 2d 654, 655 (Fla. 5th DCA 1983).

Given the evidence adduced at trial, it could not have come as a
surprise to anyone that the motion for judgment of acquittal was
denied. Nor should it come as a surprise to anyone that we affirm the
denial of that motion; it would have been error to have granted it.
While we appreciate the enthusiasm with which Appellant’s counsel
advocates for the client, we note that there was no real factual or legal
basis for arguing on appeal that a motion for judgment of acquittal
should have been granted in this particular case, nor was there good
reason to raise arguments here that were not made below.

MOTION FOR MISTRIAL
The motion for mistrial arose during Lane’s testimony, when the

State asked him if he had received any threats from other inmates once
they learned he was going to testify against Appellant. Defense trial
counsel objected, arguing that if Lane said he had been threatened, the
jury would think Appellant instigated the threats which would make
Appellant look guilty. The trial judge thoughtfully considered the
parties’ debate and ruled that the State could elicit a simple yes or no
answer to the question, but that Lane would not be allowed to say
anything about who made or instigated the threats or the substance of
the threats. Defense trial counsel thereupon moved for mistrial, which
was denied based upon the judge’s observation that the information
went to the possible bias or prejudice of this witness. Lane testified
that he had received threats and nothing more was made of it then, nor
in closing.

“The standard of review is . . . abuse of discretion where [the
defendant] moved for a mistrial and [the] motion was denied.”
Panchoo v. State, 185 So. 3d 562, 564 (Fla. 5th DCA 2016) (alter-
ations in original) (quoting Brinson v. State, 153 So. 3d 972, 975 (Fla.
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5th DCA 2015)). “A motion for mistrial should be granted only when
the error is deemed so prejudicial that it vitiates the entire trial,
depriving the defendant of a fair proceeding.” Floyd v. State, 913 So.
2d 564, 576 (Fla. 2005). This isolated comment regarding the fact that
Lane had received threats by deciding to testify against Appellant
cannot be said to have denied Appellant his right to a fair trial,
especially when it is viewed in context against all the other evidence
adduced at trial by the State. Thus, we hold that the trial judge did not
abuse his discretion in denying the motion for mistrial, and affirm as
to that issue.

AFFIRMED. (ORFINGER and LAMBERT, JJ., concur.)

*        *        *

ALEX MICHAEL PALOMINO, Appellant, v. STATE OF FLORIDA, Appellee. 5th
District. Case No. 5D19-2463. May 1, 2020. Appeal from the Circuit Court for Lake
County, James R. Baxley, Judge. Counsel: James S. Purdy, Public Defender, and
Allison A. Havens, Assistant Public Defender, Daytona Beach, for Appellant. Ashley
Moody, Attorney General, Tallahassee, and Marjorie Vincent-Tripp, Assistant
Attorney General, Daytona Beach, for Appellee.

(PER CURIAM.) We affirm this appeal filed pursuant to Anders v.
California, 386 U.S. 738 (1967). However, we remand to allow the
trial court to correct a scrivener’s error in the order on fines and costs,
erroneously reflecting a total of $2,141.50 in costs when the correct
figure is actually $1,791.50. See Skinner v. State, 155 So. 3d 497 (Fla.
5th DCA 2015).

AFFIRMED and REMANDED for correction of scrivener’s error.
(ORFINGER, WALLIS and TRAVER, JJ., concur.)

*        *        *

JORGE L. RAMOS-NIEVES, Appellant, v. STATE OF FLORIDA, Appellee. 5th
District. Case No. 5D19-3814. April 28, 2020. 3.800 Appeal from the Circuit Court for
Osceola County, Jon B. Morgan, Judge. Counsel: Jorge L. Ramos-Nieves, Indiantown,
pro se. Ashley Moody, Attorney General, Tallahassee, and Richard A. Pallas, Assistant
Attorney General, Daytona Beach, for Appellee.

(PER CURIAM.) AFFIRMED. See Moses v. State, 57 So. 3d 256 (Fla. 4th DCA 2011).
(EVANDER, C.J., ORFINGER, and HARRIS, JJ., concur.)

*        *        *

CHARLES CAREY BROWN, JR., Appellant, v. STATE OF FLORIDA, Appellee. 5th
District. Case No. 5D19-1764. April 28, 2020. Appeal from the Circuit Court for
Osceola County, Wayne C. Wooten, Judge. Counsel: James S. Purdy, Public Defender,
and Andrew Mich, Assistant Public Defender, Daytona Beach, for Appellant. Ashley
Moody, Attorney General, Tallahassee, and Kellie A. Nielan, Assistant Attorney
General, Daytona Beach, for Appellee.

(PER CURIAM.) AFFIRMED. See State v. Canada, 715 So. 2d 1164 (Fla. 5th DCA
1998). (HARRIS, GROSSHANS and SASSO, JJ., concur.)

*        *        *

Mortgage foreclosure—Standing—Trial court erred in dismissing
action for failure of plaintiff to prove standing at time complaint was
filed where that decision was based on difference between copy of
allonge attached to complaint and the original—Difference between
copy, in which execution date was left blank, and original allonge,
which reflected actual execution date, was immaterial and was
explained at trial without contradiction

ELIZON DB TRANSFER AGENT, LLC, Appellant, v. IVY CHASE APART-
MENTS, LTD., a Florida limited partnership; GAIL CURTIS, as personal representa-
tive of the estate of John Curtis, deceased; and GAIL CURTIS, an individual,
Appellees. 2nd District. Case No. 2D19-1853. Opinion filed May 1, 2020. Appeal from
the Circuit Court for Pasco County; Declan P. Mansfield, Judge. Counsel: David B.
Weinstein and Joseph H. Picone of Greenberg Traurig, P.A., Tampa, and Kimberly S.
Mello of Greenberg Traurig, P.A., Orlando, for Appellant. Ian C. White and Gerald B.
Curington of Ausley McMullen, Tallahassee, for Appellees.

[Original Opinion at 45 Fla. L. Weekly D717a]

BY ORDER OF THE COURT:
Appellant’s motion for clarification is granted. The prior opinion

dated March 25, 2020, is withdrawn, and the attached opinion is

issued in its place. No further motions for rehearing or clarification
will be entertained.

(SILBERMAN, Judge.) Elizon DB Transfer Agent, LLC (Elizon),
seeks review of an order that dismissed its mortgage foreclosure
action based on its failure to prove that the original plaintiff had
standing at the time of filing of the complaint. The court based its
decision on the date difference between the copy of an allonge
attached to the complaint and the original, stating that Elizon did not
prove that the allonge took effect prior to filing. We conclude that the
difference between the copy and the original allonge is immaterial and
was explained at trial without contradiction. Thus, the court erred in
dismissing the complaint for lack of standing on that basis. Accord-
ingly, we reverse.

Wells Fargo Bank, N.A., filed the foreclosure complaint against
Ivy Chase Apartments, Ltd., and John and Gail Curtis (together Ivy
Chase) in December 2011. The complaint alleged that Wells Fargo
was the owner and holder of the pertinent notes, mortgages, guaran-
tees, assignment documents, and allonges. Wells Fargo attached to the
complaint, among other things, a copy of a note with a 2011 allonge
that indorsed the note to Wells Fargo from LSREF2 Baron Trust 2011
(Baron Trust). After filing, the Ivy Chase loan was transferred several
additional times and each transferee was substituted as the plaintiff in
turn, with Elizon being the assignee/plaintiff at the time of trial.

A key issue at trial related to a difference between the execution
date on the copy of the allonge attached to the complaint and the
original allonge, which was presented at trial. Both contain the same
signed indorsement to Wells Fargo, but the copy attached to the
complaint shows the execution date as “September __, 2011.” The
allonge presented at trial had the blank filled in and reflects the
execution date as “September 20, 2011.” Although both were signed,
Ivy Chase asserted that Elizon lacked standing due to the date
difference between the copy and the original.

Elizon called two witnesses at trial to establish that, notwithstand-
ing the difference between the copy and the original, the allonge was
executed and effective prior to filing of the complaint. Summer Trejo
was the senior vice president and in-house counsel at Hudson
Advisors, LP, f/k/a Hudson Americas, LLC, the loan servicer and
administrator of the Baron Trust. Through Ms. Trejo, multiple
documents were admitted establishing the transfer of the Ivy Chase
Loan from LAREF2 Baron, LLC (Baron LLC), and Baron Trust to
Wells Fargo on September 20, 2011. Among those documents was an
assignment agreement between the entities dated September 20, 2011,
the original note and allonge, and the copy of the note and allonge that
was attached to the complaint. Ms. Trejo testified that she was
personally involved with the transfer of the Ivy Chase loan.

As to the discrepancy between the copy of the allonge attached to
the complaint and the original allonge, Ms. Trejo said that the original
“would have been signed with all of the other documents in September
of 2011” when the Ivy Chase loan was transferred from Baron LLC
and Baron Trust to Wells Fargo. Ms. Trejo explained that the docu-
ments and signature pages “would’ve been signed by Baron, LLC, and
Baron Trust, and then provided to Wells Fargo[’s] counsel . . . and
they would’ve been held in escrow pending closing.”

Deborah Cussen, the attorney who represented Wells Fargo in the
transfer of the Ivy Chase loan, testified that when she received the
original allonge for escrow it was in the same condition as the copy
attached to the complaint. She explained that the normal procedure
was for the assignor to sign the documents and then her firm “would
hold the documents undated and then date them when we knew the
exact closing date.” She confirmed that the transaction closed on
September 20, 2011, and said she had no reason to believe that the
normal procedure was not followed to date the documents.

Despite the introduction of this evidence, the trial court entered an
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order involuntarily dismissing the complaint for lack of standing
based on the date discrepancy. The court found that Elizon’s witnesses
lacked personal knowledge of when the 2011 allonge was actually
dated. The court reasoned as follows:

By providing a dated version of the allonge, the Plaintiff himself
has now called into question the authenticity of the allonge. If a
Plaintiff is unable to establish that an allonge took effect prior to the
filing of a complaint, that Plaintiff lacks standing to bring the foreclo-
sure action. The evidence submitted at trial clearly demonstrates that
the purported original allonge introduced at trial is not in the same
condition as the allonge attached to the complaint.

An allonge becomes part of the promissory note. There is a
presumption of standing if the copy of the note attached to a complaint
is in the same condition as the original. Ortiz v. PNC Bank, National
Ass’n, 188 So. 3d 923 (Fla. 4th DCA 2016). However, if the copy of
the note attached to a complaint is not in the same condition as the
original, the copy “does not carry the same inference of possession at
the filing of the complaint.” Friedle v. Bank of New York Mellon, 226
So. 3d 976 (Fla. 4th DCA 2017).

It is the Courts position that the Plaintiff has failed to meet its
burden of proof and thus has failed to establish Plaintiff’s standing.1

A plaintiff is required to prove standing as a holder both at the time
of filing and at the time of trial. See Russell v. Aurora Loan Servs.,
LLC, 163 So. 3d 639, 642 (Fla. 2d DCA 2015). If the plaintiff acquires
the note after the complaint is filed, the plaintiff must prove that the
original plaintiff held the note at filing and that the substitute plaintiff
held the note at the time of trial. Id. To prove standing as a holder, the
plaintiff must establish both possession of the original note and that
the plaintiff is a payee, the note is indorsed in favor of the plaintiff, or
the note is indorsed in blank. Id. In cases involving an indorsed note,
the plaintiff must establish the indorsement was made prior to filing
of the lawsuit in order to establish standing at filing. See id.

As Elizon correctly asserts, it was not required to prove exactly
when the allonge in favor of Wells Fargo was executed. See Peuguero
v. Bank of Am., N.A., 169 So. 3d 1198, 1202-03 (Fla. 4th DCA 2015).
“A plaintiff need not prove the exact date of a necessary [i]ndorsement
to show standing at the inception of the foreclosure action.” Id. The
plaintiff need only present evidence that the indorsement was made
before the filing of the complaint. Id.

Elizon asserts that it satisfied its burden of proof on this issue in two
ways. Elizon first asserts that, contrary to the trial court’s finding, it
was entitled to a presumption of standing under Ortiz v. PNC Bank,
National Ass’n, 188 So. 3d 923, 923 (Fla. 4th DCA 2016). Elizon also
argues that, even without the presumption, the witness testimony it
presented in conjunction with the original and copy of the allonge was
sufficient to establish that the allonge was executed prior to filing.

In Ortiz, the Fourth District created a presumption of standing at
the time of filing if the plaintiff presented an original note at trial that
was “in the same condition as the copy attached to the complaint.” Id.
at 925. The Ortiz presumption also applies when there is a court-
accepted explanation for a minor difference between the original and
the copy. See Kronen v. Deutsche Bank Tr. Co., 267 So. 3d 447, 448
(Fla. 4th DCA 2019) (applying the Ortiz presumption when the
original and copy of the note were the same except for the redaction of
a loan number on the copy).

Here, Ms. Cussen explained that the normal procedure was for the
assignor to sign the documents and then her firm “would hold the
documents undated and then date them when we knew the exact
closing date.” No evidence was presented to challenge Elizon’s
position that the allonge was dated consistent with the routine
practices of documents being signed, delivered, held in escrow by
Wells Fargo’s counsel, and then dated to reflect that actual closing
date. Under these circumstances, the trial court erred in refusing to

apply the Ortiz presumption of standing.
Even without the Ortiz presumption, the witness testimony Elizon

presented in conjunction with the original and copy of the allonge was
sufficient to establish that the allonge was actually executed prior to
Wells Fargo filing the complaint. Testimony from a competent
witness may be used to prove that an entity had the right to enforce the
note on the date of filing. See Sorrell v. U.S. Bank Nat’l Ass’n, 198 So.
3d 845, 847 (Fla. 2d DCA 2016); OneWest Bank, FSB v. Cummings,
175 So. 3d 827, 829 (Fla. 2d DCA 2015); Stone v. BankUnited, 115
So. 3d 411, 413 (Fla. 2d DCA 2013).

Elizon argues that its witnesses established that the allonge was
signed in favor of Wells Fargo before closing, that the closing
occurred on September 20, 2011, and that the blank was filled in on
the allonge, documenting the actual closing date, in accordance with
the standard practice. Indeed, the Fourth District has considered
testimony regarding the servicer’s routine business practices to
establish that an indorsement was effectuated prior to filing. See
Peuguero, 169 So. 3d at 1203; see also Wells Fargo Bank, N.A. v.
Ayers, 219 So. 3d 89, 93 (Fla. 4th DCA 2017) (relying on testimony
regarding the servicer’s routine business practices to establish that the
servicer provided evidence in support of its lost note claim).

We recognize that the trial court found that neither of Elizon’s
witnesses had personal knowledge of when the date was placed on the
original allonge. However, Ms. Cussen represented Wells Fargo in the
transaction, she described the routine business practices that would be
used for the transaction, and she confirmed that she had no reason to
believe the routine practices were not followed in this instance. While
her testimony did not directly affirm that she knew the routine
business practices were followed, the evidence was undisputed that
the documents, including the allonge, had been prepared, signed, and
held in escrow pending closing and that the closing took place on
September 20, 2011.

Guzman v. Deutsche Bank National Trust Co., 179 So. 3d 543 (Fla.
4th DCA 2015), is instructive by way of contrast. There, the copy of
the note attached to the complaint did not have any allonges or
indorsements. Id. at 546. However, the copy of the note attached to the
amended complaint that was subsequently filed contained an allonge
with an undated special indorsement to a different bank and an
undated blank indorsement from that bank on the back page of the
note. Id.

The plaintiff there presented the testimony of a loan analyst for its
servicer to establish that the servicer had possession of all loan
records. But the analyst was unable to provide dates as to when the
allonge was created or the indorsement placed on the note. Id. at 545.
When the analyst was asked if the blank indorsement was placed on
the note prior to filing the original complaint, the analyst testified as
follows: “There is no evidence to indicate to the contrary. I mean it has
always been part of the trust. This one has always been part of the
trust. . . .” Id. at 546. The plaintiff’s counsel conceded “that he could
not prove that the allonge and the blank [i]ndorsement predated the
filing of the initial complaint.” Id. at 545. The district court concluded
that the evidence was insufficient to meet the plaintiff’s burden of
proof. Id. at 547.

Unlike the situation in Guzman, in this case both the allonge
attached to the complaint and the one presented at trial included the
signed indorsement to Wells Fargo. There was no evidence disputing
that the allonge had been executed prior to closing and was held
undated pending closing, which occurred on September 20, 2011,
prior to the filing of the complaint. As a result, the trial court erred in
determining that because of the date issue, Elizon did not establish
standing.

In summary, the trial court erred in granting dismissal based on the
date difference between the copy of the allonge attached to the
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complaint and the original.  Elizon was not required to prove exactly
when the allonge was executed. Elizon was only required to present
evidence that the allonge had been executed before Wells Fargo filed
the complaint. Elizon carried this burden. Because the difference
between the copy and the original allonge is immaterial and was
explained at trial without contradiction, the court erred in dismissing
the complaint for lack of standing.

Finally, the record reflects several orders entered by the trial court
prior to trial. In one, the court stated that based on its previous rulings
the only two material issues that remained in dispute for trial con-
cerned standing. Our decision resolves the issue of standing in
Elizon’s favor, and the parties have not challenged any other rulings
of the trial court in this appeal. However, Elizon acknowledges that
issues concerning damages and attorney’s fees remain to be resolved.
In light of the trial court’s orders and Elizon’s acknowledgment, on
remand the trial court shall conduct such further proceedings as are
necessary to resolve all remaining issues not previously determined by
the trial court or in this appeal, including damages and attorney’s fees.

Reversed and remanded. (BADALAMENTI and ROTHSTEIN-
YOUAKIM, JJ., Concur.)
))))))))))))))))))

1Following the involuntary dismissal, Elizon filed a timely motion for rehearing
that was subsequently amended. In the amended motion for rehearing, Elizon asserted
for the first time that the assignment agreement admitted into evidence was sufficient
to establish Wells Fargo’s standing to foreclose notwithstanding the difference between
the copy of the allonge and the original. Elizon also challenges the court’s denial of this
motion on appeal. However, we need not reach the issue based on our conclusion that
the trial court erred in rejecting the standing argument Elizon made at trial.

*        *        *

Criminal law—Sexual battery involving familial authority—Lewd or
lascivious molestation of victim between 12 and 15 by someone over
18—Use of child in sexual performance—Incest—Evidence—Hear-
say—Exceptions—Prior consistent statements—Rebuttal of claim of
recent fabrication—Prior consistent statements made by victim to
detectives describing sexual abuse to which she was subject and
identifying defendant as her abuser were not admissible as prior
consistent statements made to rebut charge of recent fabrication where
statements were made after facts giving rise to charge of fabrication
existed—Statements of child victim of sexual offense—Statements were
not admissible under section 90.803(23) where state did not seek
admission of victim’s out-of-court statements under this theory and,
accordingly, trial court did not conduct hearing or make findings
required by statute—Error in admitting statements was harmless—
Extensive discussion of factors considered in harmlessness analysis—
Any error in admitting child’s similar statements to nurse practitioner
under hearsay exception applicable to statements made for purposes
of medical treatment or diagnosis was abandoned where defendant
made no appellate argument concerning this ruling either in initial or
reply brief

 ERIC ALAN BULLINGTON, Appellant, v. STATE OF FLORIDA, Appellee. 2nd
District. Case No. 2D18-2197. Opinion filed May 1, 2020. Appeal from the Circuit
Court for Hillsborough County; Vivian T. Corvo, Judge. Counsel: Howard L. Dimmig,
II, Public Defender, and Terrence E. Kehoe, Special Assistant Public Defender, Bartow,
for Appellant. Ashley Moody, Attorney General, Tallahassee, and Helene S. Parnes,
Senior Assistant Attorney General, Tampa, for Appellee.

(SALARIO, Judge.) Eric Alan Bullington appeals from his convic-
tions and sentences for two counts of sexual battery involving familial
authority and one count each of lewd or lascivious molestation of a
victim between twelve and fifteen by someone over eighteen, use of
a child in a sexual performance, and incest. He was sentenced to two
consecutive life terms for the sexual battery counts, consecutive
fifteen-year terms for the lewd or lascivious molestation and sexual
performance counts, and a five-year consecutive term for incest. The
trial court erroneously admitted prior consistent statements that A.B.

made to two detectives and a nurse practitioner describing the sexual
abuse to which she was subject and identifying Mr. Bullington as her
abuser. On the facts of this case, however, we deem the error harmless.
Accordingly, we affirm.

I.
We refer to the victim in this case as A.B. She is Mr. Bullington’s

daughter and, in November 2016, was fourteen years old and in
middle school. She told three of her school friends that something was
going on at home that she did not like. One of them was concerned
enough to suggest that A.B. talk to a teacher, which A.B. did. After-
ward, the sheriff’s office became involved. A.B. told detectives about
multiple acts of sexual abuse committed against her by Mr.
Bullington. An investigation followed, which included A.B. being
physically examined by two nurse examiners.

Mr. Bullington was arrested and charged with (1) three counts of
sexual battery involving familial authority, (2) one count of lewd or
lascivious molestation, (3) one count of incest, (4) one count of use of
a child in a sexual performance, which was based on a thumbnail
image recovered from Mr. Bullington’s cellular phone depicting an
exposed penis and what was alleged to be A.B.’s arm, and (5) three
counts of child pornography, which were based on three thumbnail
images of what was alleged to be A.B.’s exposed breast or breasts also
recovered from Mr. Bullington’s cellular phone. The case went to trial
in March 2018. At trial, and beginning in opening statements, Mr.
Bullington’s defense was that A.B. fabricated and reported the
allegations giving rise to the charges so that she would be removed
from her family, who lived in poor circumstances, and have a chance
to live a better life.

A.B.’s testimony. A.B. was the State’s first witness. She testified
with specificity about the acts of sexual abuse performed by Mr.
Bullington. Because she was not comfortable using explicit
terminology—both when she first reported the abuse and at trial—she
referred to the penis as “the part that he pees out of” or “his taco,” the
vagina as “the part that [she] pees out of” or her “taco,” and breasts as
“boobs” or “the things that get in the way.” Using these descriptions,
she described multiple acts of penis-to-vagina, mouth-to-penis,
mouth-to-vagina, mouth-to-breast, and hand-to-breast contact in
multiple locations beginning in fourth or fifth grade and continuing
over a period of years. She also testified that Mr. Bullington pene-
trated her vagina with both his penis and his finger. She described the
events in detail, including the placement of her and Mr. Bullington’s
bodies and when and where Mr. Bullington usually ejaculated, and
she explained that her mother had sometimes witnessed the abuse and
did not do anything about it. She testified that on the morning she told
her friends that something was wrong, Mr. Bullington had placed his
hand and mouth on her breast.

While A.B. was testifying, the State introduced several thumbnail
images recovered from Mr. Bullington’s cellular phone. These
included three images depicting A.B. wearing a red blouse in positions
that could be deemed suggestive—one with her arms outstretched
above her head and two with her chest thrust forward. A.B. identified
herself in the photographs and testified that Mr. Bullington told her to
pose that way because he wanted to take pictures of her chest. Another
image—the one that was the subject of the sexual performance
count—depicted an exposed and erect penis near an arm. Although
A.B. was not identifiable in the image because the arm was all one
could see, she testified that it was her arm because there was a pink
armband around her wrist that she recognized as one she wore.
Finally, A.B. testified about the three thumbnail images depicting an
exposed breast or breasts. Again, although A.B. was not identifiable
in the images, she testified that the breasts depicted in the images were
hers.

Perhaps anticipating that she would be cross-examined about it, the



Headnotes and indexes are copyrighted and may not be duplicated by photocopying, printing,
or other means without the express permission of the publishers. 1-800-351-0917

45 Fla. L. Weekly D1052 DISTRICT COURTS OF APPEAL

State asked A.B. whether anyone else had ever had improper sexual
contact with her. A.B. testified that while visiting the home of one of
Mr. Bullington’s friends, the friend’s son penetrated her vagina with
his penis. This happened only once, but A.B. could not remember
when. A.B. told her parents what happened, but nothing came of it.

On cross-examination, A.B. described the uncomfortable condi-
tions in which she lived. At the time A.B. told her friends that
something was wrong, she was living in a tent at a campground with
Mr. Bullington, her mother, and her three siblings. The family had lost
their home and had been living in hotels, other campgrounds, and
once with A.B.’s aunt and uncle. A.B. testified that she had to sleep
between her mother and her father in the tent. She could shower only
once a week and could do laundry only infrequently. She did not enjoy
many of the comforts that other children do. She did not like some of
her parents’ strict rules, including that she was not allowed to have a
boyfriend. (On redirect, the State elicited testimony that Mr.
Bullington told A.B. that this was because he was the only person who
could be with her sexually.)

A.B. testified that around the time she reported the abuse, she had
been reading a book about a young boy who was being abused by his
mother. When he reported the abuse, he was moved to his aunt’s
house and lived a more comfortable life for a period of time. A.B.
testified that she was not happy living in the tent with her family. After
she reported the abuse, A.B. was moved to her aunt and uncle’s house.
She enjoys a substantially improved quality of life and is happy there.
She testified that she told one of the detectives who interviewed her
that one reason she reported the abuse was so that she would not have
to live in the tent any longer.

The defense also cross-examined A.B. about the images recovered
from Mr. Bullington’s phone. With regard to the image of the penis
and arm, A.B. testified that she recognized both her own hand and the
hairband, which the defense tried to call into question with A.B.’s
testimony during a deposition that she recognized only the hand. More
generally, she testified that her father had images of other naked
women on his phone, which A.B. knew because her mother had
shown them to her.   

The prior consistent statements. The deputy who initially
interviewed A.B. also testified for the State. The State asked the
deputy about the words A.B. used to identify sex organs, and he
testified that she used the word “taco” to refer to both the penis and the
vagina and “things that get in the way” to refer to the breasts. The State
then asked what A.B. told him about what happened with Mr.
Bullington. Mr. Bullington objected that such testimony was hearsay.
The State responded that the testimony was admissible as a
nonhearsay prior consistent statement under section 90.801(2)(b),
Florida Statutes (2018). The trial court agreed and overruled the
objection. The deputy thereafter testified in detail to the abuse A.B.
described to him, and that description of the abuse was substantially
similar to that testified to by A.B. earlier in the trial.

A second detective testified over a hearsay objection that A.B. told
her that her father penetrated her vagina with his penis and that her
mother knew. The detective also testified, based on what A.B. told
her, regarding the number of times and places the encounters with Mr.
Bullington had occurred. A.B. used the same terms for sexual organs
in talking to the detective that she did during her testimony. Her
statements were, in relevant part, consistent with her trial testimony.

A nurse practitioner who treated A.B. also testified, again over a
hearsay objection, about what acts A.B. told her Mr. Bullington had
committed—including a specific description of Mr. Bullington’s oral
and digital contact with her breasts on the morning A.B. reported the
abuse, a specific description of an episode of Mr. Bullington penetrat-
ing her vagina two days prior, and more general descriptions of sexual
abuse. As the State began to elicit this testimony, Mr. Bullington

objected on hearsay grounds. The trial court overruled the objection,
reasoning that the testimony was admissible under section 90.803(4)
because it involved statements for purposes of medical diagnosis or
treatment. Mr. Bullington did not again object to the nurse practitio-
ner’s testimony, even as she testified that A.B. identified him as the
perpetrator of the acts of sexual abuse she reported.

The State’s other evidence. In addition to the testimony concern-
ing A.B.’s statements about the abuse, the State had two principal
elements of proof. Through the testimony of two nurse practitioners
who examined A.B., the State presented evidence of injuries to parts
of A.B.’s vagina that were consistent with penetration and, in some
instances, showed signs that healing had been disrupted by regular
contact over time, thus suggesting repeated sexual contact. The
defense countered that evidence on cross-examination by eliciting
alternative causes of those injuries—including the use of tampons, the
limited hygiene A.B. was able to practice under her living conditions,
and the prior sexual assault on A.B. that did not involve Mr.
Bullington—that could have been responsible. The evidence estab-
lished that these alternative causes were possible. One of the nurse
practitioners also testified, however, that A.B.’s vagina showed signs
of chronic injury and, in particular, that the condition of A.B.’s hymen
was more consistent with that of an older woman than a fourteen-year-
old girl.

The State also presented a crime laboratory analyst from the
Florida Department of Law Enforcement who testified about a DNA
test that matched Mr. Bullington’s DNA to a swab of A.B.’s breast.
Defense cross-examination of the analyst revealed that there were
ways, given the close conditions in which the family lived, that Mr.
Bullington’s DNA could have come to be on A.B.’s breast that did not
involve sexual activity.

Closing arguments and the verdict. The State began its closing
argument by telling the jury that this was a case about courage. The
prosecutor explained:

[A.B.] didn’t only have to come and tell you complete strangers
what had happened, she had to tell the initial deputy that arrived on
scene what had been going on. She had to tell a detective who
interviewed her what had been happening to her.

. . . .
And then finally telling you all yesterday what she had been

enduring at the hands of her own biological father for a significant
period of time. And not only answer my questions but then be cross
examined by defense counsel and explain what she ultimately
disclosed back in November of 2016.

(Emphasis added.) The State then argued that A.B.’s testimony, taken
together with the photographs, the evidence of injury to A.B., and the
DNA established Mr. Bullington’s guilt on all counts. Later, the State
told the jury that “we know what [A.B.] disclosed on the witness
stand, to law enforcement, to the nurse examiner, that on that morning
when she told law enforcement about what happened on November
29th of 2016.”

The defense argued that the State’s case hinged on whether the jury
believed A.B. “[b]ecause if you don’t believe [A.B.], what we heard
from all the other witnesses is that there are reasonable explanations
for everything” that did not include sexual abuse. The defense then
advanced the theory that A.B. had fabricated her allegations because
she no longer wanted to be living in the tent with her family and
argued that Mr. Bullington’s alternative explanations for the State’s
other evidence must leave the jury with a reasonable doubt as to his
guilt.

The jury returned a mixed verdict. It acquitted Mr. Bullington of
one count of sexual battery and all three counts of child pornography.
It convicted Mr. Bullington of the remaining two counts of sexual
battery and the counts of lewd or lascivious molestation, incest, and
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use of a child in a sexual performance. This is Mr. Bullington’s timely
appeal.

II.
Mr. Bullington argues that the trial court erred by admitting

statements by the detectives and the nurse practitioner about what
A.B. told them because those statements were hearsay and were not
admissible under section 90.801(2)(b)’s provision regarding prior
consistent statements. We note, however, that the trial court did not
admit the nurse practitioner’s testimony under section 90.801(2)(b);
it admitted them as statements for purposes of medical treatment or
diagnosis under section 90.803(4). Mr. Bullington has made no
appellate argument concerning the trial court’s ruling under section
90.803(4), either in his initial brief or (after the State pointed it out in
its answer) in the reply brief. In accord with our precedents, we treat
any argument that the nurse examiner’s testimony was not admissible
under section 90.803(4) as having been abandoned. See Roop v. State,
228 So. 3d 633, 642 (Fla. 2d DCA 2017) (citing I.R.C. v. State, 968
So. 2d 583, 588 (Fla. 2d DCA 2007)).

As such, the question in this case is whether the trial court’s
admission of the detectives’ testimony about what A.B. told them
under section 90.801(2)(b) constitutes reversible error. We review a
trial court’s evidentiary decision for abuse of discretion, understand-
ing that its discretion is limited by the rules of evidence and control-
ling decisions interpreting them. See Roop, 228 So. 3d at 639.

A.
The statements A.B. made to the detectives were offered by the

State as prior consistent statements to corroborate A.B.’s in-court
testimony in the face of Mr. Bullington’s defense that she was making
up the allegations of abuse. We know this because this is the reason the
State gave for trying to have them admitted after Mr. Bullington
objected. The difficulty is that prior consistent statements are usually
inadmissible hearsay and cannot be used for this purpose. See Tumblin
v. State, 29 So. 3d 1093, 1100 (Fla. 2010). A prior consistent statement
may be admissible, however, where it meets an exception to the rule
against hearsay or, alternatively, where it does not constitute hearsay
at all. See Roop, 228 So. 3d at 639.

Here, the State argued and the trial court agreed that A.B.’s
statements to the detectives did not constitute hearsay because such
statements are excluded from the definition of hearsay under section
90.801(2)(b). Section 90.801(2)(b) of the evidence code states:

A statement is not hearsay if the declarant testifies at the trial or
hearing and is subject to cross-examination concerning the statement
and the statement is:

. . . .
Consistent with the declarant’s testimony and is offered to rebut an

express or implied charge against the declarant of improper influence,
motive, or recent fabrication.

Thus, a prior consistent statement is not inadmissible as hearsay when
(1) the declarant testifies at trial and is subject to cross-examination
about the statement and (2) the statement is made to rebut a charge of
improper influence, motive, or recent fabrication. See also Chandler
v. State, 702 So. 2d 186, 197-98 (Fla. 1997).

The first requirement is not a problem here because A.B. was in
fact present at the trial and subject to cross-examination. The second
requirement is a problem, however, because the cases interpreting
section 90.801(2)(b) hold that a prior consistent statement is admissi-
ble only if the statement is made before the recent fabrication by the
declarant or before the improper influence or motive arose. See
Howard v. State, 288 So. 3d 1239, 1251 n.6 (Fla. 2d DCA 2020)
(“[W]here, as here, a witness’s prior consistent statement is ‘offered
to rebut an express or implied charge against the declarant of improper
influence, motive, or recent fabrication,’ ‘the statement must have

been made before the existence of a reason to falsify arose.’ ” (first
quoting § 90.801(2)(b); and then quoting Quiles v. State, 523 So. 2d
1261, 1263 (Fla. 2d DCA 1988))); Bianchi v. State, 528 So. 2d 1309,
1311 (Fla. 2d DCA 1988) (“While section 90.801(2)(b) provides that
a prior consistent statement is not objectionable if it is offered to rebut
an express or implied charge of improper influence, motive, or recent
fabrication, the statement must be ‘made prior to the existence of a
fact said to indicate bias, interest, corruption, or other motive to
falsify.’ ” (quoting Preston v. State, 470 So. 2d 836, 837 (Fla. 2d DCA
1985))). Stated inversely, “a prior consistent statement remains
inadmissible if it is made after the existence of a reason to falsify
arises.” Szuba v. State, 749 So. 2d 551, 553 (Fla. 2d DCA 2000)
(emphasis added) (citing Quiles, 523 So. 2d at 1261).

Mr. Bullington’s charge that A.B. fabricated the allegations of
abuse is based on a motive that existed before she made statements
concerning the abuse to the detectives and nurse. The defense theory
was that A.B. was influenced by a book about a child who bettered his
circumstances by reporting abuse and, based on that influence, went
to school and told the story to friends until it reached school officials
and was reported. Under this theory, all of the statements A.B. made
to the detectives were consistent with her trial testimony but were
nonetheless made after the facts giving rise to the charge of fabrication
existed. Therefore, the detectives’ testimony regarding what A.B. told
them about the abuse was not admissible under section 90.801(2)(b).
See, e.g., Keffer v. State, 687 So. 2d 256, 258 (Fla. 2d DCA 1996)
(reversing a sexual battery conviction based on the erroneous
admission of the victim’s prior consistent statements where, among
other things, the victim’s alleged motive to fabricate—to mislead her
roommate about her involvement with the defendant—predated her
statements to police officers); Browne v. State, 132 So. 3d 312, 318
(Fla. 4th DCA 2014) (reversing an attempted sexual battery convic-
tion based on the erroneous admission of the victim’s prior consistent
statements to her friend where the alleged motive to fabricate—that
the victim wanted to rekindle a relationship with an ex-boyfriend—
predated the statements); Lazarowicz v. State, 561 So. 2d 392, 394
(Fla. 3d DCA 1990) (reversing a sexual battery conviction based on
the erroneous admission of prior consistent statements where the
alleged motive to fabricate—that the victim wanted to stop her
father’s preventing her from being with her boyfriend—predated the
statements).

It is, of course, possible that A.B.’s statements to the detectives
would have been admissible under the hearsay exception for state-
ments of a child victim under section 90.803(23). That statute,
however, requires that the State give notice to the defendant and that
the trial court conduct a hearing and make specific findings of fact
related to the applicability of the exception. Id. The State did not seek
the admission of A.B.’s out-of-court statements concerning the abuse
under this theory, and as a result, the trial court did not conduct the
required hearing or make the required findings. Given that state of
affairs, the disputed evidence was not admissible on this basis. See
Hopkins v. State, 632 So. 2d 1372, 1377 (Fla. 1994) (“Absent the
specific findings of reliability mandated by [section 90.803(23)], a
reviewing court cannot determine whether the statements were in fact
reliable.”). As such, we are required to conclude that the trial court
erred in admitting the testimony of the detectives as to what A.B. told
them about the sexual abuse.

B.
 The State argues that any error in the admission of A.B.’s prior

consistent statements was harmless. See Chandler v. State, 702 So. 2d
186, 198 (Fla. 1997) (“The improper admission of prior consistent
statements is also subject to harmless error analysis.”). To show that
the trial court’s error was harmless, the State must “prove beyond a
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reasonable doubt that the error complained of did not contribute to the
verdict or, alternatively stated, that there is no reasonable possibility
that the error contributed to the conviction.” State v. DiGuilio, 491 So.
2d 1129, 1135 (Fla. 1986). To the extent A.B.’s prior consistent
statements were harmful, it was because they supported A.B.’s in-
court testimony that her father abused her as alleged by the State—i.e.,
that it made her trial testimony more believable because she had said
the same thing prior to trial. The error here was harmless, then, only if
there is no reasonable probability that the jury believed A.B. and
convicted Mr. Bullington because her prior consistent statements
made her testimony more believable than it was on its own.

The decisions on whether and under what circumstances the
erroneous admission of a prior consistent statement to support a
witness’s in-court testimony is harmful or harmless reach varying
results. Among those finding the error harmless are decisions like
Heynard v. State, 689 So. 2d 239, 251 (Fla. 1996), in which a trial
court allowed a police officer to testify that a rape and kidnapping
victim told him she had been raped and gave a description that
matched the defendant. The victim testified at trial, identified the
defendant as one of her assailants, and described the clothing he was
wearing at the time of the events. Id. The supreme court held that the
victim’s prior statements to the police officer were admissible and, at
all events, that any error in admitting them was harmless. Id. The court
explained that because the officer’s testimony about what the victim
told him “was nothing more than a generalization of specific informa-
tion which [the victim] testified to at trial from her own personal
knowledge, we find any error . . . harmless beyond a reasonable
doubt.” Id.

The supreme court’s decision in Chandler is to similar effect.
There, a witness testified at trial that the defendant admitted to her that
he committed the murder for which he was being prosecuted. 702 So.
2d at 198. The State persuaded the trial court to admit a prior sworn
statement of the witness in which she said the same thing. Id. Al-
though the supreme court found the prior consistent statement
admissible, it also found any error in the admission of the statement
harmless. Id. It explained that although “the statement may have
bolstered [the witness’s] credibility . . ., the jury had ample informa-
tion from which to assess [her] credibility and weigh her testimony
accordingly” such that any error was “harmless beyond a reasonable
doubt.” Id. at 198-99. Still other cases reach analogous outcomes. See,
e.g., Roop, 228 So. 3d at 644-45 (finding any error in the admission of
a victim’s single prior consistent statement on a recorded 911 call
harmless where the natural inference was that the victim was either
telling the truth or lying both times and the defense theory was highly
incredible).

On the other hand, we also have cases finding error in admitting
prior consistent statements harmful, as in Szuba, in which the
witnesses to offenses of aggravated battery and criminal mischief
gave differing descriptions of the perpetrator. 749 So. 2d at 552. One
witness, however, testified that the defendant spontaneously admitted
the battery to him. Id. Over a hearsay objection, the trial court allowed
a detective to testify that the witness told him the same thing during his
investigation of the offense. Id. We held that the admission of the prior
consistent statement was error because the witness had a reason to
falsify at the time of the prior consistent statement—he was being
questioned as the person responsible for the party at which the crimes
occurred. Id. at 553. We found the error harmful because, in view of
the discrepancies of the testimony of the other witnesses, the credibil-
ity of the witness whose testimony was at issue was “critical” to the
case. Id.

Our decision in Keffer v. State, 687 So. 2d 256, 257 (Fla. 2d DCA
1996), involved the erroneous admission of prior inconsistent
statements in a sexual battery prosecution. The victim testified at trial

that the defendant penetrated her vagina with his fingers but was
impeached on cross-examination with deposition testimony in which
she stated that she did not know if penetration had occurred. Id. In
response, the State had the officers investigating the offense testify
that the victim told them that the defendant had penetrated her vagina
with his finger. Id. We held that the prior consistent statements of the
victim were inadmissible prior consistent statements. Id. at 258. And
we held that the error was not harmless because it bolstered the
victim’s trial testimony after the defense showed that she said
something different at deposition, and given the swearing contest
between the victim and defendant, that “impermissible strengthening”
of her testimony was “critical.” Id. Here too, there are other cases to
similar effect. See, e.g., Bianchi, 528 So. 2d at 1311 (“In view of the
fact that the credibility of the witnesses here was critical, this was not
harmless error.”).

The varying results these cases reach can be explained by the fact
that the answer to the question the harmless error test asks—whether
there is a reasonable possibility the error contributed to the verdict—is
ultimately dependent on the individual facts of each case. See, e.g.,
State v. Davis, 720 So. 2d 220, 229-30 (Fla. 1998) (looking to “all the
circumstances in this record” to determine whether an error is
harmless); Salas v. State, 972 So. 2d 941, 944 (Fla. 5th DCA 2007)
(explaining that a “harmless error analysis . . . requires us to consider
the totality of the circumstances”). As the supreme court’s founda-
tional decision in DiGuillo explained:

Application of the [harmless error] test requires an examination of the
entire record by the appellate court including a close examination of
the permissible evidence on which the jury could have legitimately
relied, and in addition an even closer examination of the impermissi-
ble evidence which might have possibly influenced the jury verdict.

491 So. 2d at 1135. Thus, it would be incorrect to treat a case like
Heynard as stating a categorical rule that admission of a prior
consistent statement is harmless whenever the prior consistent
statement is a generalization of what the witness testified to at trial,
and it would be incorrect to treat a case like Keffer as standing for a
rule that the admission of such statements are harmful whenever
credibility is a significant issue. Each case identifies considerations
that are important, but each case also turns on its facts. See, e.g., Jones
v. State, 54 So. 3d 1085, 1086 (Fla. 4th DCA 2011) (noting, in a case
where a prosecutor improperly bolstered an expert in closing, that
“this type of comment comes perilously close to being the basis for
reversal, and it is only under the specific facts of this case that we find
the error to be harmless”).

Here, we recognize four facts related to the detectives’ testimony
that could militate in favor of calling the trial court’s error harmful.
First, the credibility of A.B.’s allegations was a significant issue in this
case, and as discussed above, the erroneous admission of prior
consistent statements has been found to be harmful in cases where
credibility is important. Second, the testimony came from detectives,
and there are cases stating that erroneously admitted testimony is more
likely to be harmful when it comes from law enforcement because of
the risk that they will be perceived as more believable than a lay
witness. See, e.g., Perez v. State, 371 So. 2d 714, 716-17 (Fla. 2d DCA
1979); Peterson v. State, 874 So. 2d 14, 17 (Fla. 4th DCA 2004).
Third, although the State did not say that the jury should believe A.B.
because she told the detectives the same things she said at trial, the
State did address the fact that she told law enforcement about being
abused by her father more than once in its closing arguments, and the
State’s highlighting inadmissible evidence in closing can be a factor
in determining that the error was harmful. See, e.g., Bussey v. State,
184 So. 3d 1138, 1148 (Fla. 2d DCA 2015). And finally, the jury here
gave a mixed verdict—convicting on the abuse charges but acquitting
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on the child pornography charges—and cases have also recognized
that that can be a factor in finding that an error is harmful. See, e.g.,
Antoury v. State, 943 So. 3d 906, 909 (Fla. 5th DCA 2006).

Notwithstanding that this case bears some commonalities with
precedents finding errors harmful, there are several factors specific to
this case that resolve it in favor of finding the error in admitting A.B.’s
prior consistent statements to the detectives harmless. The first is that,
given the nature of the defense theory at trial, the credibility-enhanc-
ing effect of the prior consistent statements on the jury, if any, would
have been insignificant. This was not a case where the defense theory
was merely that a victim’s trial testimony was not credible maybe
because of an inconsistency with prior testimony or the accounts given
by other witnesses. In circumstances like that, one might say that the
admission of the victim’s prior consistent statements to police
bolstered her trial testimony because the fact that the victim said the
same thing before might make her trial testimony seem more credible
in the jury’s eyes. See, e.g., Keffer, 687 So. 2d at 258. But here, the
defense theory was that A.B. fabricated the abuse from the beginning
and falsely reported it to the detectives (among others) so that she
would be removed from her family to better living conditions. In that
telling, A.B.’s trial testimony was just the continuation of a planned lie
that began with the initial false reports to the detectives, made for that
immediate purpose.

Given that theory, the fact that A.B. reported the same kind of
abuse to the detectives as she described at trial was unlikely to bolster
her trial testimony in any material way; the jury was either going to
believe that both the reports and the testimony were true or that they
were not. A.B. was subjected to thorough cross-examination by Mr.
Bullington’s counsel during which she was asked about the facts
underlying her alleged fabrication of the abuse and her decision to
report it. The jury heard this cross-examination and was able to make
its own determination about whether A.B. made the abuse up or was
telling the truth. Given the defense theory at trial, the fact that A.B.
reported to detectives what she testified to at trial was not as material
as it might have been in cases like Szuba or Keffer. Cf. Chandler, 702
So. 2d at 198-99 (finding error in the admission of prior consistent
statement harmless where “after considering the context in which [the
witness’s] testimony was presented, that the jury had ample informa-
tion from which to assess [the witness’s] credibility and weigh her
testimony accordingly”); Roop, 228 So. 3d at 644 (finding any error
in the admission of prior consistent statement harmless where the
defense theory was such that “if one thought the witness might be
lying in court” one would also think “that he might have been lying at
the time of the earlier statement as well”).

Second, the jury heard prior consistent statements from the nurse
practitioner, the admissibility of which has been abandoned as an issue
on appeal. The nurse examiner testified that A.B. told her (1) that on
the morning she reported the abuse, her father had touched and licked
her breast, (2) that two days prior to the report the father had pene-
trated her vagina with his tongue, and (3) that her father had repeat-
edly sexually abused her. Although this testimony did not cover as
many instances of abuse as the reports A.B. made to the two detectives
and was not phrased in the idiosyncratic language A.B. used while
testifying at trial, it matched A.B.’s testimony directly on two specific
instances of abuse and on the fact that she had been abused repeatedly
over time. Because the nurse examiner’s statements dovetailed with
A.B.’s trial testimony in material respects, the fact that the detectives
testified to additional specifics that were not included in the nurse
examiner’s testimony would not have further supported the prosecu-
tion’s theory that A.B. was abused at the hands of her father in any
significant way. See Hojan v. State, 3 So. 3d 1204, 1210 (Fla. 2009)
(“[W]here the evidence introduced in error was not the only evidence
on the issue to which the improper evidence related, the introduction

can be harmless.”).
Third, there was significant other evidence that corroborated

A.B.’s trial testimony that she was abused. That included (1) proof
that Mr. Bullington’s DNA was on his daughter’s breast on the same
day that she alleged he had touched and licked it, (2) proof of trauma
to A.B.’s genitals of such intensity and duration that it was described
as being the product of repeated injury causing the genitals to appear
as those of an older woman, and (3) photographs on Mr. Bullington’s
phone of A.B., although dressed, posed suggestively as to highlight
her breasts. Although this evidence by itself would not have proved
the case against Mr. Bullington beyond a reasonable doubt, it certainly
did corroborate A.B.’s testimony that she was sexually abused by her
father to the extent that one would not expect the bolstering effect of
the detectives’ testimony to have affected the jury’s deliberations.

In light of all of the evidence at trial taken in its context, therefore,
we find the error harmless beyond a reasonable doubt.

III.
For the foregoing reasons, we affirm Mr. Bullington’s convictions

and sentences.1

Affirmed. (LaROSE, J., and CASE, JAMES R., ASSOCIATE
SENIOR JUDGE, Concur.)
))))))))))))))))))

1Mr. Bullington raises a second appellate issue related to the content of the written
judgment and sentence. We find no merit in that issue and do not address it further.

*        *        *

Appeals—Order denying leave to amend pleadings is nonfinal, nonap-
pealable order

MICHAEL ZUPPARDO, Appellant, v. J.H. INVESTMENTS, INC.; DANIEL
PREWETT; M.P.L.; S AND P; and DUNLAP AND MORAN, P.A., Appellees. 2nd
District. Case No. 2D18-2302. Opinion filed May 1, 2020. Appeal from the Circuit
Court for Sarasota County; Hunter Carroll, Judge. Counsel: Lawrence Klepetko of Law
Office of Lawrence Klepetko, Sarasota, for Appellant. Lori Heim of Bush, Ross, P.A.,
Tampa, for Appellee Dunlap and Moran, P.A. No appearance for remaining Appellees.

(PER CURIAM.) Michael Zuppardo appeals the order denying him
leave to amend his pleadings below. We dismiss for lack of jurisdic-
tion to review this nonfinal, nonappealable order. See Fla. R. App. P.
9.130; Thomas v. Hosp. Bd. of Directors Lee Cty., 41 So. 3d 246, 256
(Fla. 2d DCA 2010); McHale v. Grobowsky, 913 So. 2d 1292, 1292
(Fla. 2d DCA 2005); Traveler v. Steiner Transocean, Ltd., 895 So. 2d
1191, 1192 (Fla. 3d DCA 2005). (SILBERMAN, LUCAS, and
SMITH, JJ., Concur.)

*        *        *

Injunctions—Stalking—Judgments for protection against stalking
entered in favor of each of respondent’s two neighbors was inconsistent
with oral pronouncement where injunctions prohibited respondent
from going within 500 feet of neighbors’ house and within 100 feet of
their vehicles, prohibitions which were not orally pronounced—
Remand for entry of amended judgments deleting those provisions

JOHN EDWARD PASKERT, Appellant, v. NICOLE STEFFENSMEIER, Appellee.
2nd District. Case No. 2D19-2554. JOHN EDWARD PASKERT, Appellant, v.
HOWARD STEFFENSMEIER, Appellee. Case No. 2D19-2571. (Consolidated)
Opinion filed May 1, 2020. Appeals from the Circuit Court for Pinellas County;
Theodora C. Komninos, Acting Circuit Judge. Counsel: Michael Berry Sr., and Oxalis
B. Garcia of The Berry Law Firm, P.A., Clearwater, for Appellant. Stacey L. Bartlett
of Bartlett Law Offices, LLC, Palm Harbor, for Appellees.

(SILBERMAN, Judge.) In these consolidated appeals, John Edward
Paskert appeals two final judgments of injunction for protection
against stalking, one entered in favor of each of his neighbors, Nicole
Steffensmeier and Howard Steffensmeier. Paskert raises three issues
on appeal, and we affirm on issues one and three without discussion.
As to issue two, we reverse the judgments to the extent that they are
inconsistent with the trial court’s oral pronouncement and remand for
the trial court to enter amended judgments that conform to the oral
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pronouncement.
Paskert contends that the injunctions are overbroad in that they

prohibit him from going within 500 feet of his next-door neighbors’
house and within 100 feet of their vehicles. The Steffensmeiers
concede that the trial court did not make this prohibition in its oral
ruling and that the written judgments should not contain the 500-feet
and 100-feet prohibitions. Paskert filed motions to correct the errors
in the trial court, but Paskert then filed his notices of appeal before the
trial court was able to correct the errors.1

When a written judgment is inconsistent with the oral pronounce-
ment, reversal is required. Suk v. Chang, 189 So. 3d 224, 225 (Fla. 2d
DCA 2016); Brewer v. Brewer, 3 So. 3d 432, 433 (Fla. 2d DCA 2009).
Therefore, we reverse the portion of the final judgments that prohibits
Paskert from coming within 500 feet of the Steffensmeiers’ house and
within 100 feet of their vehicles and remand for amended judgments
to be entered that delete those provisions.

Affirmed in part, reversed in part, and remanded. (VILLANTI and
SMITH, JJ., Concur.)
))))))))))))))))))

1This court denied the parties’ stipulated motion to supplement our record with
amended judgments that were rendered after the notices of appeal were filed. See Fla.
R. App. P. 9.600(a).

*        *        *

Criminal law—Post conviction relief—Counsel—Ineffectiveness—
Allegations that counsel was ineffective for failing to file motion to
suppress evidence obtained pursuant to unlawful arrest and seizure
and that defendant would not have entered plea had counsel filed
motion to suppress or advised him of the possibility of a motion to
suppress were sufficient to require evidentiary hearing or attachment
of portions of record conclusively refuting claim

ANTHONY SCHWEBEL, Appellant, v. STATE OF FLORIDA, Appellee. 2nd
District. Case No. 2D19-1092. Opinion filed May 1, 2020. Appeal pursuant to Fla. R.
App. P. 9.141(b)(2) from the Circuit Court for Polk County; Keith P. Spoto, Judge.
Counsel: Anthony Schwebel, pro se. Ashley Moody, Attorney General, Tallahassee,
and C. Todd Chapman, Assistant Attorney General, Tampa, for Appellee.

(CASANUEVA, Judge.) Anthony Schwebel appeals the order
summarily denying his Florida Rule of Criminal Procedure 3.850
motion. We reverse and remand with instructions.

Mr. Schwebel pleaded nolo contendere pursuant to a negotiated
plea agreement to one count each of felon in possession of a firearm,
possession of methamphetamine, possession of hydrocodone, and
possession of drug paraphernalia. The trial court sentenced him to
concurrent terms of twelve years’ imprisonment with a three-year
minimum mandatory sentence for felon in possession of a firearm,
time served for possession of drug paraphernalia, and five years’
imprisonment on each of the remaining two counts.

In his motion for postconviction relief, Mr. Schwebel alleged that
counsel was ineffective for failing to file a motion to suppress
evidence obtained pursuant to an unlawful arrest and search.1 “When
reviewing the summary denial of a motion for postconviction relief,
this court applies de novo review and ‘must accept the movant’s
factual allegations as true to the extent that they are not refuted by the
record.’ ” Martin v. State, 205 So. 3d 811, 812 (Fla. 2d DCA 2016)
(quoting Jennings v. State, 123 So. 3d 1101, 1121 (Fla. 2013)). To
plead a facially sufficient claim for ineffective assistance of counsel,
a defendant must plead sufficient facts to establish that his trial
counsel’s performance was deficient and that he was prejudiced
thereby. Id. (citing Strickland v. Washington, 466 U.S. 668, 694
(1984)). To establish the deficiency prong, the defendant must show
that counsel’s “errors [were] so serious that counsel was not function-
ing as the ‘counsel’ guaranteed the defendant by the Sixth Amend-
ment.” Hodges v. State, 885 So. 2d 338, 345 (Fla. 2004) (quoting
Strickland, 466 U.S. at 687). “In the plea context, a defendant satisfies

the prejudice requirement only where he can demonstrate ‘a reason-
able probability that, but for counsel’s errors, he would not have
pleaded guilty and would have insisted on going to trial.’ ” Hernandez
v. State, 124 So. 3d 757, 762 (Fla. 2012) (quoting Hill v. Lockhart, 474
U.S. 52, 59 (1985)); see also Davis v. State, 15 So. 3d 770, 773 (Fla.
2d DCA 2009).

Mr. Schwebel argued that counsel’s performance was deficient
because he should have filed a motion to suppress evidence. He also
claimed that had counsel filed a motion to suppress or advised him of
the possibility of a motion to suppress, he would not have pleaded
guilty.

As the principal allegation of ineffective assistance of counsel here
is counsel’s failure to competently litigate a Fourth Amendment
claim, our analysis begins with two cases: Kimmelman v. Morrison,
477 U.S. 365 (1986), and Campbell v. State, 271 So. 3d 914 (Fla.
2018).

In Kimmelman, like here, the allegation of ineffectiveness was the
failure to seek suppression. Not only had counsel failed to timely file
a suppression motion, but counsel had failed to ask for discovery.
Pertinent to the instant case is the Supreme Court’s discussion of the
Fourth Amendment claim within the context of the Sixth Amend-
ment’s mandate of effective assistance of counsel.

Our nation’s highest court said: “Where defense counsel’s failure
to litigate a Fourth Amendment claim competently is the principal
allegation of ineffectiveness, the defendant must also prove that his
Fourth Amendment claim is meritorious . . . .” Kimmelman, 477 U.S.
at 375. Focusing upon the Sixth Amendment’s two prongs for
determining ineffective assistance—performance and prejudice—the
Supreme Court explained: “[M]ore importantly, it differs significantly
from the elements of proof applicable to a straightforward Fourth
Amendment claim. Although a meritorious Fourth Amendment issue
is necessary to the success of a Sixth Amendment claim like the
respondent’s, a good Fourth Amendment claim alone will not earn”
a moving party relief. Id. at 382. A demonstration of prejudice as
mandated by Strickland, 466 U.S. 668, remains required. Kimmelman,
477 U.S. at 382; see also Hernandez, 124 So. 3d at 762; Davis, 15 So.
3d at 773. In determining prejudice in a plea context, i.e., a reasonable
probability that, but for counsel’s errors, the defendant would have
insisted on going to trial, the postconviction court should consider the
totality of the circumstances surrounding the plea. Davis, 15 So. 3d at
773. Such circumstances include whether a particular defense was
likely to succeed at trial, the plea colloquy between the defendant and
the trial court, and the sentence imposed under the plea compared to
the maximum possible sentence the defendant would have faced at
trial. Id. (quoting Grosvenor v. State, 874 So. 2d 1176, 1181-82 (Fla.
2004)).

The second case, Campbell, also presents a Fourth Amendment
suppression issue within the context of postconviction relief. There
the appellant asserted that counsel failed to seek suppression of an
incriminating statement made by him. The Florida Supreme Court
enunciated the standard to apply in resolving the claim of ineffective-
ness. In rejecting the claim of ineffectiveness the Florida Supreme
Court stated: “Campbell has failed to demonstrate that if trial counsel
had sought to suppress the jail statement, the motion would have been
successful.” Campbell, 271 So. 3d at 926.

We pause to observe that there are at least two individual searches
that may require examination. First, there is the search of Mr.
Schwebel’s person; and second, there is the search of the automobile.
In each instance Mr. Schwebel is required by law to establish his
entitlement to Fourth Amendment protection. In constitutional terms
it is commonly, albeit perhaps improperly, referred to as “standing.”
A full examination of each search issue may well require an eviden-
tiary hearing.
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Additionally, the factual development of the search issue regarding
the automobile may impact the prejudice prong. To establish con-
structive possession the State bears the burden of establishing its
elements, including the critical element of dominion and control. See
McGowan v. State, 778 So. 2d 354, 357 (Fla. 2d DCA 2001).

On remand, the trial court is to determine if trial counsel was
ineffective by failing to file a meritorious motion to suppress, that is,
a motion that would have been successful. If so, the trial court must
next determine whether the defendant sustained prejudice as a result
of the performance failure, having demonstrated “a reasonable
probability that, but for counsel’s errors, he would not have pleaded
guilty and would have insisted on going to trial.” Hernandez, 124 So.
3d at 762 (quoting Hill, 474 U.S. at 59); see also Davis, 15 So. 3d at
773.

Accordingly, we reverse and remand the order on appeal with
instructions to the trial court to evaluate the motion pursuant to the
legal standard set forth herein and to either attach portions of the
record that would conclusively refute Mr. Schwebel’s claim or to
convene an evidentiary hearing to determine whether Mr. Schwebel
can establish his claim of ineffective assistance of counsel.

Reversed and remanded. (SLEET and LUCAS, JJ., Concur.)
))))))))))))))))))

1Although Mr. Schwebel raised two grounds for relief, we have combined them into
one.

*        *        *

Criminal law—Aggravated battery with deadly weapon—Immunity—
Stand Your Ground law—Although trial court denied defendant’s
motion to dismiss based on Stand Your Ground law using burden of
proof which required defendant to demonstrate by preponderance of
evidence that he was immune from prosecution, defendant is not
entitled to new immunity hearing where immunity hearing occurred
before effective date of amended statute shifting burden of proof to
state

JULIAN RIVERA, Appellant, v. STATE OF FLORIDA, Appellee. 2nd District. Case
No. 2D17-496. May 1, 2020. Appeal from the Circuit Court for Lee County; Thomas
S. Reese and Joseph C. Fuller, Judges. Counsel: Christopher H. Brown of Brown,
Suarez, Rios & Weinberg, P.A., Fort Myers, for Appellant. Ashley Moody, Attorney
General, Tallahassee, and C. Suzanne Bechard and Katie Salemi Ashby, Assistant
Attorneys General, Tampa, for Appellee.

ON REMAND FROM THE
SUPREME COURT OF FLORIDA

[Prior report at 44 Fla. L. Weekly D970b]

(ATKINSON, Judge.) This matter is before us on remand from the
Florida Supreme Court for reconsideration based on its decision in
Love v. State, 286 So. 3d 177 (Fla. 2019). Julian Rivera appealed his
judgment and sentence for aggravated battery with a deadly weapon.
See § 784.045(1)(a), Fla. Stat. (2015). Prior to trial, Rivera filed a
motion to dismiss the charge based on immunity from prosecution
pursuant to Florida’s “Stand Your Ground” law. See § 776.032, Fla.
Stat. (2016). After conducting an evidentiary hearing, the trial court
denied the motion using the burden of proof in effect at the time,
which required the defendant to demonstrate by a preponderance of
the evidence that he or she was immune from prosecution. See
Bretherick v. State, 170 So. 3d 766, 779 (Fla. 2015). Subsequently, the
legislature amended section 776.032, placing the burden on the State
to overcome a facially sufficient claim of self-defense immunity by
clear and convincing evidence. See § 776.032(4), Fla. Stat. (2017).

This court reversed Rivera’s judgment and sentence and remanded
for a new immunity hearing under the amended statute in light of our
holding in Martin v. State, 43 Fla. L. Weekly D1016, D1018 (Fla. 2d
DCA May 4, 2018) (holding that the 2017 amendment is procedural
in nature, applied retroactively, and warranted remand for a new

immunity hearing), disapproved of by Love, 286 So. 3d at 190
(disapproving Martin’s decision to order a new immunity hearing).
On remand from the Florida Supreme Court, we now conclude that
Rivera is not entitled to a new immunity hearing, because his immu-
nity hearing occurred before the amended statute’s effective date and
thus it was not error to have conducted it under the standard enunci-
ated in Bretherick. See Love, 286 So. 3d at 190 (“Section 776.032(4)
is a procedural change in the law and applies to all Stand Your Ground
immunity hearings conducted on or after the statute’s effective
date.”). Accordingly, we affirm Rivera’s judgment and sentence.

Affirmed. (NORTHCUTT and VILLANTI, JJ., Concur.)

*        *        *

Dissolution of marriage—Equitable distribution—Marital/nonmarital
assets—Bank accounts—No error in classifying as nonmarital bank
accounts opened by husband prior to marriage and titled in his name
only and bank accounts opened during the marriage but funded solely
with assets acquired by husband prior to marriage where there was no
evidence of commingling—Trial court properly classified remaining
account as a marital asset where there was conflicting testimony
between husband and his expert as to when account was opened—
Stocks—Trial court erred in classifying stock acquired prior to
marriage as marital asset where there was no evidence of enhancement
or commingling or that stocks were given to wife as gift—Vehicles—
Trial court erred in classifying as marital certain vehicles acquired by
husband during marriage where they were purchased with funds from
nonmarital account—Trial court erred in classifying motorcycle
received by husband as a gift from his father as a marital asset—Trial
court properly concluded that husband failed to meet burden to prove
that remaining vehicles which were acquired during marriage were
nonmarital assets where there was either no testimony or inconclusive
testimony as to what account was used to purchase these vehicles—
Boat slip—Trial court erred in classifying boat slip as marital where,
although it was obtained during marriage, it was purchased with funds
from nonmarital account

DAVID A. STREET, Appellant, v. ELYSSA A. STREET, Appellee. 2nd District. Case
No. 2D18-283. May 1, 2020. Appeal from the Circuit Court for Collier County; Joseph
G. Foster, Judge. Counsel: Mark V. Silverio and Cynthia B. Hall, of Silverio & Hall,
P.A., Naples, for Appellant. Cynthia L. Greene of Young, Berman, Karpf & Gonzalez,
P.A. Miami, for Appellee.

(ATKINSON, Judge.) David A. Street, the husband, appeals from a
final judgment dissolving his marriage to Elyssa A. Street, the wife.
Because the trial court erred in its classification of certain assets as
marital, we reverse the final judgment in part and remand for the entry
of an amended final judgment consistent with this opinion. We affirm
without further comment the remaining issues on appeal.

The parties were married on December 28, 2006. Neither party was
employed or earned a wage income during the marriage. Instead, the
husband supported the family by passive income and funds from his
nonmarital accounts as well as loans from his father. The wife filed a
petition for dissolution of marriage on October 14, 2014. The case was
tried over three days in February 2016, and a fourth hearing took place
in June 2016. Both parties presented accounting experts at the
hearings.

In its final judgment, the trial court found that with the exception
of two accounts (First Bank Trust No. 5852 and Raymond James No.
4228), the husband failed to prove that the remaining disputed assets
were nonmarital. As such, the remaining assets pertinent to this appeal
were equitably distributed as follows: (1) the bank accounts and
brokerage accounts were divided utilizing the husband’s valuations of
each; (2) the boat slip was distributed to the husband; (3) the stocks
purchased by the husband were distributed to him in accordance with
the husband’s valuations of each; and (4) the vehicles were distributed
to the husband using the husband’s valuations of each. The court
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ordered the husband to pay the wife an equalizer payment in the
amount of $952,962.00 within sixty days of the entry of its final
judgment.

This court reviews a trial court’s classification “of an asset as
marital or nonmarital de novo and any factual findings necessary to
make this legal conclusion for competent, substantial evidence.”
Dravis v. Dravis, 170 So. 3d 849, 852 (Fla. 2d DCA 2015) (citing
Tradler v. Tradler, 100 So. 3d 735, 738 (Fla. 2d DCA 2012)).
Florida’s equitable distribution statute provides the following in
pertinent part:

(a) 1. “Marital assets and liabilities” include:
a. Assets acquired and liabilities incurred during the marriage,

individually by either spouse or jointly by them.
b. The enhancement in value and appreciation of nonmarital assets

resulting either from the efforts of either party during the marriage or
from the contribution to or expenditure thereon of marital funds or
other forms of marital assets, or both.

c. Interspousal gifts during the marriage.
. . . .
(b) “Nonmarital assets and liabilities” include:

1. Assets acquired and liabilities incurred by either party prior to
the marriage, and assets acquired and liabilities incurred in exchange
for such assets and liabilities;

2. Assets acquired separately by either party by noninterspousal
gift, bequest, devise, or descent, and assets acquired in exchange for
such assets.

§ 61.075(6), Fla. Stat. (2014). In classifying assets as marital or
nonmarital, “the trial court will consider numerous factors including
title, commingling of marital and nonmarital funds, increases in value
because of marital efforts, control of the funds, the length of the
marriage, and the parties’ intent concerning the marital or nonmarital
status of the funds.” Grieco v. Grieco, 917 So. 2d 1052, 1054 (Fla. 2d
DCA 2006).

Accounts
The trial court erred in classifying the following accounts as

marital assets: (1) First Bank No. 4649; (2) Charles Schwab No. 9688;
(3) Raymond James No. 0443; (4) JP Morgan No. 8001; (5) and JP
Morgan No. 9009.

Both First Bank No. 4649 and Raymond James No. 0443 were
opened prior to the marriage and were only listed in the husband’s
name. There was no evidence that these accounts had been commin-
gled with marital funds. See Pinder v. Pinder, 750 So. 2d 651, 653
(Fla. 2d DCA 1999) (holding that the trial court erred in concluding
that the wife’s investment account was a marital asset because the
evidence showed that the money came from an inheritance and there
was no evidence of commingling); Gromet v. Jensen, 201 So. 3d 132,
134-35 (Fla. 3d DCA 2015) (reversing portion of the final judgment
finding that the husband’s three accounts lost their character as
nonmarital assets due to commingling because the wife failed to
introduce any evidence to support that marital funds were deposited
into the accounts). As such, these accounts should have been classified
as nonmarital.

Although Charles Schwab No. 9688, JP Morgan No. 8001, and JP
Morgan No. 9009 were opened during the marriage, these accounts
were funded by the husband’s nonmarital accounts. The wife admitted
that she did not put any marital funds into any of these accounts.
Additionally, the husband’s expert did a full tracing of JP Morgan No.
8001 and JP Morgan No. 9009 and testified that no marital deposits
were made into these accounts. Because these accounts only contained
assets that were acquired by the husband prior to the marriage and
there was no evidence of commingling, these accounts should have
been classified as nonmarital. See Alvarez v. Plana, 974 So. 2d 1126,
1127 (Fla. 5th DCA 2008) (holding that the trial court erred in

determining that a joint account was a marital asset because the
account only contained assets that were acquired by the husband prior
to the marriage, the assets were never commingled with marital assets,
and the husband managed the account exclusively throughout the
marriage).

However, the trial court properly concluded that the husband failed
to meet his burden in proving that First Bank No. 0878 was a
nonmarital asset. The husband testified that this account was opened
prior to the marriage. However, his expert testified that it was opened
during the marriage and that it was fully funded by one of the hus-
band’s nonmarital accounts. The wife’s expert was unsure whether to
classify this account as marital or nonmarital because no statement
was provided for this account. Given the conflicting testimony
between the husband and his expert as to when the account was
opened, the husband failed to meet his burden to prove that this
account was nonmarital. See Smith v. Smith, 971 So. 2d 191, 193 (Fla.
1st DCA 2007) (noting that the spouse claiming that an asset is
nonmarital has the burden of proof).

Stocks
The trial court erred in classifying the husband’s stock in First

Bancorp, AIG, AmerisourceBergen, Western Union, First Horizon,
Host Hotels, and Yum Brands as marital assets. The husband acquired
stock in these companies prior to the marriage, and there was no
evidence of enhancement or commingling or that they were given to
the wife as a gift. See Farrior v. Farrior, 736 So. 2d 1177, 1178 (Fla.
1999) (holding that where stock is not sold, intermingled with other
assets, and remained titled in the wife’s name, the stock was
nonmarital); Doerr v. Doerr, 751 So. 2d 154, 155 (Fla 2d DCA 2000)
(holding that the trial court erred in classifying the husband’s General
Electric stock as marital because the husband inherited the stock
during the marriage, the stock grew by passive appreciation, and the
wife did nothing to enhance its value); Robinson v. Robinson, 10 So.
3d 196, 197 (Fla. 1st DCA 2009) (holding that the trial court erred in
finding that shares of stock that the husband acquired prior to the
marriage were marital because there was no evidence of enhancement,
commingling, or a gift to the wife).

Vehicles
The trial court erred in classifying the 2016 Jaguar, the 2014

Mercedes Benz, the BMW Motorcycle, and the Harley Davidson
Motorcycle as marital assets. Although the 2016 Jaguar, the 2014
Mercedes Benz, and the BMW Motorcycle were acquired during the
marriage, they were purchased with funds from the husband’s First
Bank Trust 5852 account, which the trial court properly found was
nonmarital. Because the husband purchased these vehicles with
nonmarital funds, they are nonmarital assets not subject to equitable
distribution. See § 61.075(6)(b)1. (providing that assets acquired by
either party prior to the marriage and assets acquired in exchange for
such assets are nonmarital); cf. Distefano v. Distefano, 253 So. 3d
1178, 1182 (Fla. 2d DCA 2018) (holding that the trial court erred in
classifying a 2014 Toyota Camry as the wife’s nonmarital asset
because the vehicle was purchased during the marriage, in part, with
commingled money held in the wife’s checking account that con-
tained marital funds). Because the husband received the Harley
Davidson Motorcycle as a gift from his father, it is a nonmarital asset.
See § 61.075(6)(b)2. (declaring assets acquired separately by either
party by noninterspousal gift to be nonmarital).

However, the trial court properly concluded that the husband failed
to meet his burden to prove that the 2012 Mini Cooper, the 2012 Ford,
and the 2010 Greyhawk Mini were nonmarital assets. These vehicles
were acquired during the marriage, and there was either no testimony
or inconclusive testimony as to what account was used to purchase
these vehicles. See § 61.075(6)(a)1.a. (declaring assets acquired
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during the marriage, individually by either spouse or jointly by them,
to be marital).

Boat Slip
The trial court erred in classifying the boat slip as marital. Although

it was obtained during the marriage, it was purchased with funds from
the husband’s JP Morgan No. 8001 account, which was a nonmarital
asset. See § 61.075(6)(b)1.

Conclusion
Based on the foregoing, we reverse the final judgment in part and

remand for the trial court to correct the equitable distribution schedule
consistent with this opinion. We affirm in all other respects.

Affirmed in part; reversed in part; remanded with instructions.
(CASANUEVA and SLEET, JJ., Concur.)

*        *        *

Torts—Tortious interference with business contract—Jurisdiction—
Non-residents—Complaint was insufficient to allege that Florida court
had specific jurisdiction over foreign corporation on the basis of
commission of tortious act in state where complaint alleged that foreign
corporation interfered with contract, but did not allege that foreign
corporation interfered with contract in Florida—Trial court erred in
denying motion to dismiss for lack of jurisdiction

HELIX ELECTRIC, INC., a California Corporation, Appellant, v. POWER DESIGN,
INC., a Florida Corporation, and JACK EACHUS, Appellees. 2nd District. Case No.
2D19-3673. May 1, 2020. Appeal from the Circuit Court for Pinellas County; Thomas
H. Minkoff, Judge. Counsel: Andrew Froman and Claire Elizabeth Meharg of Fisher
& Phillips LLP, Tampa, for Appellant. Patrick M. Causey and Marie Tomassi of
Trenam Kemker, Scharf, Barkin, Frye, O’Neill & Mullis, P.A., St. Petersburg, for
Appellee, Power Design, Inc. No appearance for Appellee, Jack Eachus.

(CASE, JAMES R., ASSOCIATE SENIOR JUDGE.) Helix Electric,
Inc., appeals from a nonfinal order denying its motion to dismiss
Power Design’s tortious interference complaint against it for lack of
personal jurisdiction. Because Power Design failed to allege sufficient
jurisdictional facts against Helix in its complaint, we reverse.

Power Design sued Jack Eachus, a Florida resident, and Helix after
Eachus left Power Design to work in the Virginia office of Helix, a
California corporation with its principal place of business in San
Diego. Helix moved to dismiss Power Design’s tortious interference
claim against it for lack of personal jurisdiction, arguing that Power
Design’s claim “does not relate to or arise from Helix’s activities in
Florida” and that Helix does not have sufficient contacts with Florida
to allow the court to assert general jurisdiction over it. In response,
Power Design conceded that the court does not have general jurisdic-
tion over Helix but argued that the court has specific jurisdiction over
Helix because Helix committed a tortious act—tortious interference
with a business contract—in Florida. It also argued that specific
jurisdiction was appropriate because Helix’s actions caused damage
to Power Design in Florida. The trial court denied Helix’s motion after
a nonevidentiary hearing, finding that Power Design sufficiently
alleged specific jurisdiction over Helix in its complaint. Helix timely
appealed.

Helix argues that Power Design failed to plead specific facts to
show that Helix’s actions fall within one of the subsections of
Florida’s long-arm statute. “The appellate court conducts a de novo
review of the trial court’s determination on personal jurisdiction over
a nonresident defendant.” Rautenberg v. Fatz, 193 So. 3d 924, 928
(Fla. 2d DCA 2016) (citing Schwartzberg v. Knobloch, 98 So. 3d 173,
180 (Fla. 2d DCA 2012)). Specific jurisdiction under Florida’s long-
arm statute may be exercised where a defendant “commit[s] a tortious
act within” Florida. § 48.193(1)(a)(2), Fla. Stat. (2019). In considering
a motion to dismiss for lack of personal jurisdiction, the court must
“first determine whether the complaint alleges jurisdictional facts that
are sufficient ‘to bring the action within the ambit of the statute; and

if it does, the next inquiry is whether sufficient “minimum contacts”
are demonstrated to satisfy due process requirements.’ ” Rautenberg,
193 So. 3d at 928 (quoting Wiggins v. Tigrent, Inc., 147 So. 3d 76, 84
(Fla. 2d DCA 2014)). In other words, “[b]y showing that the defen-
dant committed a tortious act in Florida and has sufficient minimum
contacts with the state, a plaintiff establishes specific jurisdiction.” Id.
(citing Wiggins, 147 So. 3d at 86).

We begin our review with the first prong of the analysis: whether
Power Design’s complaint alleges jurisdictional facts that are
sufficient to bring the action within the ambit of Florida’s long-arm
statute. “In alleging a basis for jurisdiction, the plaintiff may either
track the statutory language without supporting facts or allege specific
facts to show that the defendant’s actions fall within at least one of the
subsections of 48.193.” Id. (citing Hilltopper Holding Corp. v. Estate
of Cutchin ex rel. Engle, 955 So. 2d 598, 601 (Fla. 2d DCA 2007)).

Power Design did not track the statutory language of section
48.193. Instead, it argues that its allegations in the complaint that (1)
Eachus resided in Florida, (2) Helix was aware of Power Design’s
contract with Eachus, (3) Helix hired Eachus and placed him in a
managerial position, and (4) Power Design suffered damages are
sufficient to show that Helix’s actions fall within section
48.193(1)(a)(2). We disagree.

Initially, Power Design’s allegation that Helix’s actions “resulted
in the breach of a Florida contract, and loss of income to a Florida
[corporation], is immaterial for the purpose of determining jurisdic-
tion.” See Metnick & Levy, P.A. v. Seuling, 123 So. 3d 639, 645-46
(Fla. 4th DCA 2013). Thus, the only remaining allegations in Power
Design’s complaint to support jurisdiction over Helix are Power
Design’s allegations that Helix hired Eachus and placed him in a
managerial position within its corporation despite its knowledge of
Eachus’s contract with Power Design. While these facts may support
Power Design’s claim that Helix committed a tort, “[a] complaint is
not legally sufficient to allege personal jurisdiction based on tortious
acts when the complaint fails to allege that the acts were committed
within Florida.” Rautenberg, 193 So. 3d at 930 (emphasis added)
(citing PK Computers, Inc. v. Indep. Travel Agencies of Am., Inc., 656
So. 2d 254, 255 (Fla. 4th DCA 1995)); see also Seuling, 123 So. 3d at
645 (“The wording of 48.193[(1)(a)(2)] . . . necessarily focuses
analysis not on where a plaintiff ultimately felt damages, but where a
defendant’s tortious conduct occurred.”).

Ultimately, the allegations in Power Design’s complaint are
insufficient to meet the requirements of 48.193(1)(a)(2) because
Power Design failed to expressly allege that Helix interfered with
Power Design’s contract in Florida. See PK Computers, 656 So. 2d at
255 (“The complaint below is insufficient to meet the requirements of
[Florida’s long-arm statute] because it does not allege that any of the
acts alleged to constitute breaches of the contract between the parties
were to be performed within the state of Florida.”). While Power
Design alleged that Eachus is a Florida resident, Power Design did not
allege where or how Helix communicated with Eachus and convinced
Eachus to work for it in its Virginia office. See Rautenberg, 193 So. 3d
at 929 (“It appears that Falz may have wanted to imply that the
accusations were made in Florida, but the allegation merely states that
American Vulkan Corporation is located in Florida.”); Sueling, 123
So. 3d at 645 (“As alleged in the complaint, the acts giving rise to the
tortious interference claim arose in New York, where Pirrotti
convinced Sueling to breach her contract.”); see also Banco de los
Trabajadores v. Cortez Moreno, 237 So. 3d 1127, 1136 (Fla. 3d DCA
2018) (holding that allegations of conspiracy in complaint do not
provide a sufficient basis to confer specific jurisdiction under section
48.193(1)(a)(2) “when not a single element of the underlying [tort] is
alleged to have occurred in Florida”). Thus, the trial court erred in
denying Helix’s motion to dismiss.
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Because Power Design’s complaint fails to allege acts by Helix that
fall within Florida’s long-arm statute, we reverse the order denying
Helix’s motion to dismiss and direct the trial court on remand to
dismiss count II of the complaint without prejudice. See Rautenberg,
193 So. 3d at 931; PK Computers, 656 So. 2d at 255.

Reversed and remanded. (NORTHCUTT and MORRIS, JJ.,
Concur.)

*        *        *

Criminal law—Community control revocation—Evidence that defen-
dant entered guilty pleas and was sentenced for new offenses was
sufficient to revoke community control on basis of new law violations—
Evidence was insufficient to prove new law violations with regard to
new charges which did not result in convictions—Evidence was
sufficient to prove violation of condition prohibiting changing of
residence without permission—Evidence was sufficient to prove that
defendant failed to report to community control officer as instructed—
Evidence was insufficient to prove that defendant committed violation
by failing to remain confined to approved residence

MICHAEL WAYNE GORMAN, Appellant, v. STATE OF FLORIDA, Appellee. 2nd
District. Case No. 2D19-1076. May 1, 2020. Appeal from the Circuit Court for Lee
County; Nicholas R. Thompson, Judge. Counsel: Howard L. Dimmig, II, Public
Defender, and Kevin Briggs, Assistant Public Defender, Bartow, for Appellant. Ashley
Moody, Attorney General, Tallahassee, for Appellee.

(MORRIS, Judge.) In this appeal filed pursuant to Anders v. Califor-
nia, 386 U.S. 738 (1967), Michael Wayne Gorman appeals the
revocation of his community control and sentences for the underlying
crimes of possession of amphetamine and possession of drug
paraphernalia. We affirm but remand for the trial court to correct
certain violations and to strike other violations from the revocation
order.1

I. Condition 5 (no new law violations)
The order of revocation lists five violations of condition 5 which

barred Gorman from committing new law violations. “However,
while ‘the State need only prove by a preponderance of the evidence
that the [person on community control] committed [an] unlawful act[,]
. . . “it is improper to revoke [community control] solely on proof that
the [person] has been arrested.” ’ ” Herrera v. State, 286 So. 3d 867,
870 (Fla. 2d DCA 2019) (second and third alterations in original)
(quoting Contreras v. State, 274 So. 3d 532, 534 (Fla. 2d DCA 2019)).
“Thus, if the State fails to present evidence that a [person on commu-
nity control] committed a new law violation and if the record is
unclear whether the [person] entered a plea to the charge or whether
a plea resulted in a conviction, the evidence is insufficient to establish
that a new law violation occurred for purposes of revoking [commu-
nity control] on that basis.” Id.

Here, at the violation hearing, Gorman acknowledged that he had
been “picked up” for five new charges, but he immediately stated that
the State had dropped all but two charges. He admitted entering a
guilty plea to the two remaining charges and to receiving a sentence
for those charges. Consequently, those two violations of condition 5
were proven and were sufficient, by themselves, to revoke Gorman’s
community control. See id.

However, the record does not support a revocation based on the
three remaining condition 5 violations. Testimony provided by
Gorman’s community control officer indicated only that he had
become aware of Gorman’s “new law violations.” But the State did
not present any other evidence related to the three remaining new
charges that Gorman claimed had been dropped. And Gorman did not
admit to entering a plea to, being convicted of, or serving a sentence
for those three remaining charges. Thus, on remand, the trial court will
need to strike three of the condition 5 violations.

II.  Condition 3 (changing residence without permission)
We conclude that the State sufficiently proved this violation by a

preponderance of the evidence. The State did not prove this violation
by hearsay alone. Rather, the State proved this violation through a
combination of the community control officer’s testimony and
Gorman’s acknowledgement that he had been kicked out of his
approved residence and that he had been in another county—where he
was arrested—without receiving permission from the community
control officer. Cf. Grimsley v. State, 830 So. 2d 118, 119 (Fla. 2d
DCA 2002) (explaining that “it would have been clear that Grimsley
[had committed a condition 3 violation by changing] her approved
residence and [leaving] Hardee County if the State had presented
proof that she had been arrested in Hillsborough County” but
concluding that the State did not meet its burden where Grimsley’s
arrest was never mentioned during the revocation hearing). However,
the revocation order erroneously indicates that Gorman admitted this
violation when, in fact, this violation was contested at the hearing.
Thus, on remand, the trial court will need to correct the revocation
order to reflect that Gorman was found to be in violation of commu-
nity control after a hearing.

III. Condition 15 (failing to report to community control officer
as instructed on April 24, 2018)
At the hearing, Gorman provided inconsistent answers when asked

about whether he reported to the community control officer on April
24, 2018. He initially testified that he had reported as instructed, but
he went on to assert that there had been “a big mix up because when I
got released in April I wasn’t even supposed to be on probation
anymore.” After Gorman admitted that he failed to turn in his daily log
on April 24, 2018, the State inquired, “You also did not show up that
day, on April 24th, when you didn’t turn in that daily log, right?” And
Gorman responded, “No, I did not.” The State also elicited from the
community control officer that Gorman did not report on April 24,
2018.

While we agree that the State sufficiently proved a violation of
condition 15 by the preponderance of the evidence, the revocation
order again needs to be corrected to reflect that Gorman was found to
be in violation of community control after a hearing.

IV. Condition 21 (failing to remain confined to approved
residence on April 26, 2018)
The affidavit of violation alleged that on April 26, 2018, Gorman

failed to remain confined to his approved residence. The affidavit
further alleged that the community control officer went to the
residence on that day and that Gorman “did not answer the door
despite several loud knocks on the front door and his bedroom
window and there were no signs of anyone being home.” However, at
the hearing, Gorman did not provide any testimony about this
violation. And the community control officer merely testified that all
the lights were off and the blinds were drawn at the residence and that
Gorman did not appear to be home. The community control officer
did not testify that he attempted to make contact with anyone in the
home by knocking on the doors and windows. Thus we conclude that
the State did not prove by a preponderance of the evidence that
Gorman failed to remain confined to the residence on that day because
it is entirely possible that he was, in fact, inside the residence. The fact
that the lights were off and the blinds drawn does not negate the
possibility that he was asleep. Consequently, on remand, the trial court
will need to strike this violation from the revocation order.

V.  Special condition 1 (failing to complete an evaluation and/or
screening for substance abuse)
Near the end of the hearing, the trial court inquired with the State

whether there was any testimony or other evidence presented that
related to whether Gorman had failed to complete an evaluation or
screening for substance abuse. The State responded: “No, Your
Honor. He never got to that.” So the trial court asked, “You’re not
going forward on that one?” And the State responded: “No, Your
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Honor. He was already in—custody by that time so.” The trial court
then clarified that the remaining violations were for conditions 3, 5,
11, 15, 21, and 22. The State told the court that that was correct. The
trial court then found Gorman “guilty of the violations that I just
stated.”

The revocation order lists a violation of condition 1 which, as
gleaned from the transcript of the hearing, was meant to be a violation
of special condition 1. However, because it is clear that the State
elected not to pursue a violation of special condition 1 and that,
therefore, no evidence was presented as to that condition, no violation
of special condition 1 (here condition 1 due to the typographical error)
should have been listed in the revocation order. Thus, on remand, the
trial court should strike this violation from the order.

VI. Conclusion
Having independently reviewed the record, we conclude that in

addition to the two violations of condition 5 previously addressed,
Gorman’s community control was properly revoked for violations of
condition 3 (changing residence without permission), condition 11
(failing to submit to random drug testing), condition 15 (failing to
report to community control officer as instructed on April 24, 2018),
and condition 22 (failing to turn in a daily log on April 24, 2018).2 We
also conclude that his sentence is legal. Consequently, while we affirm
the revocation of his community control and the resulting sentences,
we remand with directions for the trial court to strike three of the
condition 5 violations, the condition 21 violation, and the violation of
special condition 1. The trial court is also directed to correct the
revocation order to reflect that Gorman was found guilty of the
violations of conditions 3 and 15 after a hearing, rather than by
admission.

Affirmed; remanded with directions. (BLACK and SALARIO, JJ.,
Concur.)
))))))))))))))))))

1Our independent review of the record in this case establishes at least one issue of
arguable merit: the State’s failure to prove some of the violations by a preponderance
of the evidence. And in an Anders case, counsel has a responsibility to point out such
issues to this court. See In re Order of First Dist. Court of Appeal Regarding Brief Filed
in Forrester v. State, 556 So. 2d 1114, 1117 (Fla. 1990). However, because we have
concluded that the revocation of Gorman’s community control was proper based on
several violations and, therefore, that the striking of various violations will have no
effect on the revocation or his sentence, the striking of the Anders brief and supplemen-
tal briefing are not necessary to resolve this appeal.

2The hearing transcript reflects that Gorman admitted to the violations of condition
11 and condition 22.

*        *        *

Attorney’s fees—Charging lien—Attorney who represented former
wife in dissolution of marriage proceedings—It was error to impose
charging lien against assets distributed to former wife in equitable
distribution in final judgment where attorney had no hand in securing
award of those assets

KATHERINE J. DUHAMEL, Appellant, v. MICHAEL D. FLUKE and MICHAEL
D. FLUKE, P.A., Appellees. 2nd District. Case No. 2D19-258. May 1, 2020. Appeal
from the Circuit Court for Pasco County; Alicia Polk, Judge. Counsel: Jessie L. Harrell
of The Harrell Firm, Jacksonville, for Appellant. Brooke Elvington, Dunedin, for
Appellees.

(BLACK, Judge.) Katherine J. Duhamel appeals an order imposing a
charging lien in favor of the law firm of her former attorney, Michael
D. Fluke, P.A., for attorney’s fees incurred in connection with Ms.
Duhamel’s dissolution of marriage. Because the trial court erred in
imposing a charging lien against assets distributed to Ms. Duhamel in
the final judgment of dissolution that her former attorney, Michael
Fluke, had no hand in securing, we reverse.

Ms. Duhamel retained Mr. Fluke in December 2014, and he filed
the petition for dissolution in April 2015. In August 2016 the court
entered an order granting Ms. Duhamel’s request for temporary
alimony and related relief. Not long after entering the temporary relief

order, in October 2016, the court entered an order permitting Mr.
Fluke to withdraw and substituting Marian McCullough as new
counsel of record for Ms. Duhamel. Shortly before the October order
was entered, Mr. Fluke filed a notice of attorney charging lien. In
February 2017 the court entered an order permitting Ms. McCullough
to withdraw from the case and allowing Ms. Duhamel to proceed pro
se. From that point forward Ms. Duhamel was not represented by an
attorney in the underlying proceedings. The final judgment of
dissolution was entered in September 2018, and Mr. Fluke filed a
motion shortly thereafter to impose and adjudicate the charging lien.
In the motion, Mr. Fluke indicated that Ms. Duhamel “received the
fruits of [his] services” but did not specifically identify the nature of
those “fruits.” He concluded the motion by stating that “[Ms.
Duhamel] was awarded assets in equitable distribution” and request-
ing “that payment be issued to [him] prior to the distribution of any
assets from the Former Husband to [Ms. Duhamel].”

An evidentiary hearing was held on Mr. Fluke’s motion to impose
the charging lien on January 7, 2019. Ms. Duhamel represented
herself. Mr. Fluke repeatedly testified at the hearing that he did not
deal with any matters concerning equitable distribution as he was “off
the case before [they] ever got to [equitable distribution].” And in
closing Mr. Fluke argued that the “fruits of [his] labor” were limited
to those stemming from the temporary relief order. Despite these
assertions, he requested that the charging lien attach to the retirement
funds distributed to Ms. Duhamel pursuant to the equitable distribu-
tion of the final judgment. Just before rendering its ruling, the trial
court stated that equitable distribution was not at issue, noting that Mr.
Fluke did not draft the proposed equitable distribution. And in
granting the charging lien, the trial court specifically found that the
financial relief secured by Mr. Fluke for Ms. Duhamel was the
temporary relief. Nonetheless, the written order provides that
“Michael D. Fluke, P.A., is entitled and granted a charging lien in the
amount of $18,466.66” and that “[n]o funds shall be distributed by the
Former Husband to [Ms. Duhamel] before this Charging Lien is fully
satisfied.” An amended final judgment was entered nunc pro tunc to
the date of the original final judgment to reflect the reservation of
jurisdiction as to the charging lien.

We review de novo the trial court’s order granting the charging
lien. See Greenberg Traurig, P.A. v. Starling, 238 So. 3d 862, 864
(Fla. 2d DCA 2018).

“A charging lien is an attorney’s equitable right to have costs and
fees owed for legal services secured by the judgment or recovery in the
lawsuit.” Newton v. Kiefer, 547 So. 2d 727, 728 (Fla. 2d DCA 1989);
see also Lochner v. Monaco, Cardillo & Keith, P.A., 551 So. 2d 581,
583 (Fla. 2d DCA 1989). “It is not enough to support the imposition
of a charging lien that an attorney has provided his services; the
services must, in addition, produce a positive judgment or settlement
for the client, since the lien will attach only to the tangible fruits of the
services.” Correa v. Christensen, 780 So. 2d 220, 220 (Fla. 5th DCA
2001).

Mitchell v. Coleman, 868 So. 2d 639, 641 (Fla. 2d DCA 2004)
(emphasis added); see Szurant v. Aaronson, 277 So. 3d 1093, 1094
(Fla. 2d DCA 2019) (“A charging lien judgment in a dissolution
action . . . is limited only to property recovered by the client in the
dissolution action as a result of the attorney’s efforts.”). A charging
lien may attach to assets awarded as part of the equitable distribution,
see Mitchell, 868 So. 2d at 641; Menz & Battista, PL v. Ramos, 214
So. 3d 698, 700 (Fla. 4th DCA 2017), as well as to an award of
alimony, see Tucker v. Tucker, 165 So. 3d 798, 800 (Fla. 4th DCA
2015). However, “[a]n attorney’s charging lien should not be enforced
against an award of . . . alimony if to do so would deprive a former
spouse of daily sustenance or the minimal necessities of life.” Tucker,
165 So. 3d at 800 (quoting Dyer v. Dyer, 438 So. 2d 954, 955 (Fla. 4th
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DCA 1983)); accord Litman v. Fine, Jacobson, Schwartz, Nash, Block
& England, P.A., 517 So. 2d 88, 92 n.5 (Fla. 3d DCA 1987) (“[A]n
alimony award designed to provide ‘daily sustenance and the minimal
necessities of life’ . . . [is] not [an] award[ ] against which the lien can
be enforced.” (citations omitted)).

Ms. Duhamel first contends that it is not readily evident from the
trial court’s order whether the charging lien was imposed against her
alimony award or against the assets distributed to her as part of the
equitable distribution and that if imposed against her alimony award
the trial court erred because it failed to make any findings regarding
whether the imposition of the charging lien would deprive her “of
daily sustenance or the minimal necessities of life.” See Tucker, 165
So. 3d at 801 (“[W]e reverse and remand on this issue and instruct the
trial court to determine whether the enforcement of the charging lien
against the alimony award in this case would deprive Former Wife of
daily sustenance or the minimal necessities of life.”). Although the
trial court’s written order could have been more clear in this regard, it
does indicate that the charging lien shall impact the distribution of
funds from the former husband to Ms. Duhamel, and as pointed out by
Mr. Fluke, alimony is not distributed. Cf. id. at 800 (concluding that
the charging lien order providing that the attorney’s lien extended to
“ ‘any and all payments, stock transfers or property provided to the
Former Wife prior to their transfer’ . . . invariably includes Former
Wife’s alimony award” (emphasis added)); see generally Mitchell,
868 So. 2d at 641 (concluding that judgment stating that “[a] charging
lien is hereby imposed against the Former Husband, FRANZ
EDWARD MITCHELL, in favor of the Law Office of Jeanne L.
Coleman in the amount of $49,751.77” was “overly broad because it
does not limit the lien to property recovered by Mr. Mitchell as a result
of Ms. Coleman’s efforts in the dissolution action”). Moreover, it is
apparent from Mr. Fluke’s written motion as well as his closing
argument that he was requesting that the charging lien attach to the
assets distributed to Ms. Duhamel as part of the equitable distribution
of the final judgment. Notwithstanding the foregoing, Ms. Duhamel
further contends that to the extent that the charging lien attached to
assets awarded as part of the equitable distribution, it is erroneous
since Mr. Fluke had no hand in procuring those assets for her. On that
point we agree.

The law clearly provides that a charging lien only attaches to the
“fruits” flowing from the attorney’s efforts. See Mitchell, 868 So. 2d
at 641 (“[T]he lien will attach only to the tangible fruits of the
services.” (emphasis added) (quoting Correa v. Christensen, 780 So.
2d 220, 220 (Fla. 5th DCA 2001))); Rudd v. Rudd, 960 So. 2d 885,
887 (Fla. 4th DCA 2007) (same); Litman, 517 So. 2d at 92 (same); cf.
Rochlin v. Cunningham, 739 So. 2d 1215, 1217 (Fla. 4th DCA 1999)
(“The fact that the final settlement agreement included some terms
that were negotiated by [the attorney] does not mean that she produced
a positive judgment for Cunningham [for purposes of obtaining a
charging lien]. The record shows that no settlement was reached while
[the attorney] represented Cunningham mainly because of the advice
concerning the child support.”); Pasin v. Kroo, 412 So. 2d 43, 44 (Fla.
3d DCA 1982) (holding that it was error to impose a charging lien on
money received by the client from the sale of the condominium where
the attorney unsuccessfully defended the client in a suit for specific
performance of the condominium sale contract). In light of the
testimony and argument presented at the hearing, as well as the
finding made by the trial court in granting the motion to impose the
charging lien that the only financial relief secured by Mr. Fluke for
Ms. Duhamel was the temporary relief awarded years before the entry
of the final judgment, there was no basis for the trial court to impose
the charging lien against assets distributed to Ms. Duhamel in the
equitable distribution since Mr. Fluke’s efforts—by his own
admission—had no impact on Ms. Duhamel’s procurement of those

assets. After all, “[a] charging lien cannot be imposed merely because
the attorney provided legal services.” Robert C. Malt & Co. v. Carpet
World Distribs., Inc., 861 So. 2d 1285, 1287 (Fla. 4th DCA 2004).
Accordingly, we reverse the order granting the charging lien.

Reversed. (CASANUEVA and SLEET, JJ., Concur.)

*        *        *

Criminal law—Evidence—Bias or motive to lie—Defendant convicted
of reckless driving with serious bodily injury as lesser included offense
of aggravated battery after defendant ran over victim’s arm following
an argument in defendant’s van—Trial court erred in granting state’s
motion in limine prohibiting introduction of evidence that victim
continued to live with defendant for months after the incident, and
cooperated with prosecutors only after he evicted her—Such evidence
clearly indicates bias or motive to lie—Error was not harmless

BRIAN JOHN PERET, Appellant, v. STATE OF FLORIDA, Appellee. 2nd District.
Case No. 2D19-215. Opinion filed May 1, 2020. Appeal from the Circuit Court for
Pinellas County; Michael F. Andrews, Judge. Counsel: Howard L. Dimmig, II, Public
Defender, and Susan M. Shanahan, Assistant Public Defender, Bartow, for Appellant.
Ashley Moody, Attorney General, Tallahassee, and Cynthia Richards, Assistant
Attorney General, Tampa, for Appellee.

(KHOUZAM, Chief Judge.) Brian Peret was charged with aggravated
battery for running over a woman’s arm following an argument in his
van. He was acquitted of that charge but convicted of reckless driving
with serious bodily injury, a lesser-included offense. He now raises
three issues on appeal, one of which is dispositive. We reverse and
remand for a new trial because Peret was improperly prevented from
questioning the victim about her alleged bias or motive to lie.

Peret was driving home from a jazz club with Jennifer Lamond, a
tenant living at his house, when an argument ensued. The argument
escalated until Peret pulled over and removed Lamond from his van.
Peret and Lamond gave conflicting testimony about whether he
pushed her out of the van or she fell out when he opened the passenger
door. Peret then ran over Lamond’s arm and went home. He was
charged with aggravated battery but argued at trial that he did not
intend to hit Lamond, who was apparently lying by the road and not
readily visible from Peret’s vantage point in the driver’s seat.
Ultimately, the jury acquitted Peret of aggravated battery but found
him guilty of reckless driving with serious bodily injury. See §
316.192(1)(a), Fla. Stat. (2017).

Peret argues that the trial court improperly granted the State’s
motion in limine prohibiting him from asking questions of Lamond,
the victim and State’s key witness, to show that she was biased and
had motive to lie because he had evicted her as a tenant. More
specifically, Peret wanted to establish that Lamond had continued to
live with him for months after the alleged battery and that she only
wanted to cooperate with prosecutors after he evicted her from his
residence. However, the trial court held that this evidence was
irrelevant.

We review a trial court’s ruling on the admissibility of evidence for
an abuse of discretion. R-L Sales, LLC v. Hoce, 276 So. 3d 434, 435
n.3 (Fla. 1st DCA 2019) (citing Dessaure v. State, 891 So. 2d 455, 466
(Fla. 2004)). Furthermore, we will not reverse where an error is
harmless. See Knight v. State, 919 So. 2d 628, 634 (Fla. 3d DCA 2006)
(“[T]he fact that an error has been committed does not necessarily
require reversal on appeal.”). The test for harmlessness is “whether
there is a reasonable possibility that the error affected the verdict.”
Smallwood v. State, 113 So. 3d 724, 740 (Fla. 2013) (quoting State v.
DiGuilio, 491 So. 2d 1129, 1139 (Fla.1986)). It is the State’s burden,
“as the beneficiary of the error, to prove beyond a reasonable doubt
that the error complained of did not contribute to the verdict.”
Smallwood, 113 So. 3d at 739 (quoting DiGuilio, 491 So. 2d at 1135).

Any party may attack a witness’s credibility by “[s]howing that the
witness is biased.” § 90.608(2), Fla. Stat. (2018). “A defendant should
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be afforded wide latitude in demonstrating bias . . . on the part of a
witness.” Lloyd v. State, 909 So. 2d 580, 581 (Fla. 2d DCA 2005)
(quoting Henry v. State, 688 So. 2d 963, 966 (Fla. 1st DCA 1997)).
Indeed, “[b]ias or prejudice of a witness has an important bearing on
his credibility, and evidence tending to show such bias is relevant.” Id.
(quoting Webb v. State, 336 So.2d 416, 418 (Fla. 2d DCA 1976)); see
Peterson v. State, 24 So. 3d 686, 689 (Fla. 2d DCA 2009) (“It has long
been established that evidence of a witness’s interest, motives,
animus, or status in relation to the proceeding is not collateral or
immaterial.”).

In Peret’s case, Lamond was the only witness at the scene when she
was injured and the only person who could contradict Peret’s version
of events. Lamond contended that Peret pushed her out of his vehicle
from the driver’s seat and drove off, running over her arm in the
process. But Peret claimed that he stopped his van, walked over to the
passenger side, and opened Lamond’s door. At that point, she fell out
of the van and scrambled away from Peret after he tried to break her
fall. Clearly, Lamond’s version of events is far worse than Peret’s and
indicative of the “willful or wanton disregard for the safety of persons
or property” required for a reckless driving conviction. See §
316.192(1)(a). It was therefore improper for the trial court to exclude
evidence that Lamond continued to live with Peret for months after the
incident, only cooperating with prosecutors after he evicted her. This
evidence clearly indicates the type of bias or motive to lie contem-
plated by section 90.608(2). See, e.g., Musson v. State, 184 So. 3d 575,
579 (Fla. 2d DCA 2016) (reversing kidnapping conviction where case
“appeared to turn on one or two witnesses’ recollection of events” and
where “testimony about one witness’ alleged bias or motive would be
of vital relevance”); Peterson, 24 So. 3d at 689 (reversing robbery
conviction where defendant was prohibited from demonstrating bias
of key witness who had motive to lie for improved employment
prospects); Lloyd, 909 So. 2d at 581 (reversing assault conviction
where defendant was not permitted to show bias of State’s witness
who had assaulted the defendant in an earlier incident). Nor can we
say that this error was harmless; Lamond was crucial to the State’s
case as the only witness to the incident. We therefore reverse and
remand for a new trial.

Reversed and remanded. (CASANUEVA and ATKINSON, JJ.,
Concur.)

*        *        *

Bonds—Motor vehicle dealer surety bond—Vehicle purchaser’s action
against dealer and surety on bond alleging fraud and misrepresenta-
tion—Trial court erred in entering summary judgment for surety on
basis that section 320.27(9), Florida Statutes, does not provide for a
private cause of action against surety as result of principal’s violation—
Whether statute provides for a private cause of action against surety is
immaterial to cause of action which arises out of bond—Complaint
sufficiently alleges that surety is liable to plaintiff under the bond for
losses sustained as result of dealership’s violations

JACOB WILLIAMS, Appellant, v. CVT, LLC d/b/a BAY PINES AUTO MART;
NGM INSURANCE COMPANY, Appellees. 2nd District. Case No. 2D18-2244. May
1, 2020. Appeal from the Circuit Court for Pinellas County; Jack St. Arnold, Judge.
Counsel: Richard N. Asfar of Cotney Construction Law, LLP, Tampa; and Roger D.
Mason, II, and Elizabeth A. Buchwalter of Roger D. Mason, II, P.A., Tampa, for
Appellant. Erin M. Berger of McRae & Metcalf, P.A., Tampa, for Appellee, NGM
Insurance Company. No appearance for Appellee, CVT, LLC d/b/a Bay Pines Auto
Mart.

(SMITH, Judge.) Jacob Williams appeals the final judgment preclud-
ing him from bringing an action on a motor vehicle dealer surety bond
(Bond) against the surety, NGM Insurance Company (NGM), who
issued the Bond pursuant to section 320.27(10), Florida Statutes
(2016), of the Motor Vehicle Licenses chapter. The trial court
determined on summary judgment that section 320.27(9) does not

provide for a private cause of action on the bond to be brought by a
vehicle purchaser against a surety who issues the bond. However,
because the complaint filed by Mr. Williams against NGM arises
under the terms of the Bond, as opposed to the statute, we reverse.

Mr. Williams purchased a 2012 Hyundai Veloster 3D from CVT,
LLC d/b/a Bay Pines Auto Mart (Dealership). According to Mr.
Williams, the Dealership represented to him that the vehicle had been
in one minor accident but remained covered by the factory warranty.
During the factory warranty period, Mr. Williams began experiencing
problems with the vehicle and brought it in for repairs. To the surprise
of Mr. Williams, he learned the vehicle had actually been involved in
three prior accidents, which caused the underlying damage and
rendered the factory warranty void.

Mr. Williams filed suit against both the Dealership and NGM. In
the counts against the Dealership, he alleges claims of fraud, fraudu-
lent concealment, negligent misrepresentation, and violations of
Florida’s Deceptive and Unfair Trade Practices Act (FDUTPA). §§
501.201-.213, Fla. Stat. (2016). The FDUTPA claim alleges viola-
tions of section 320.27(9)(b), including that the Dealership (1)
misrepresented or made false, deceptive, or misleading statements
with regard to the sale of the vehicle; (2) failed to comply with the
terms of a bona fide written, executed agreement, pursuant to the sale
of a motor vehicle; and (3) perpetrated fraud upon Mr. Williams. See
§ 320.27(9)(b)(3), (5), (6). Mr. Williams brought one count against
NGM—“Claim on Motor Vehicle Bond.” Specifically, Mr. Williams
alleged NGM is liable to Mr. Williams pursuant to the terms of the
Bond for the Dealership’s violations of chapters 319 and 320 and the
written purchase agreement where the Dealership was required to
procure the Bond pursuant to section 320.27(10).

NGM moved for summary judgment on the sole ground that the
purchase agreement between Mr. Williams and the Dealership
contains an express waiver of any express or implied warranties and
provides that the vehicle was sold “AS IS—NOT EXPRESSLY
WARRANTED OR GUARANTEED, WITH ALL FAULTS.”
Accordingly, NGM argued, as a matter of law, Mr. Williams’ claims
of misrepresentation and fraud, based upon alleged verbal statements
purportedly made by an employee of the Dealership, are barred by the
express terms of the contract; therefore, Mr. Williams’ claims against
NGM, as the Bond surety, must also fail. For reasons we are unable to
glean from the limited record before us, the trial court granted
summary judgment in favor of NGM—not on the basis argued in
NGM’s motion—but upon a finding that section 320.27(9) does not
provide for a private cause of action against the bond surety as a result
of the principal’s alleged violation(s) of that provision. The trial court
further found that section 320.27(9) only provides for an administra-
tive remedy whereby the Florida Department of Highway Safety and
Motor Vehicles may take action against a dealership’s motor vehicle
license under certain circumstances.1 Thereafter, the trial court
rendered final judgment in NGM’s favor.

We first dispense with the notion that because the statute does not
expressly provide a private cause of action that this somehow bars Mr.
Williams’ action on the Bond. In this case, whether a statute provides
for a private cause of action, either express or implied, is immaterial.
See P.C. Lissenden Co. v. Bd. of Cty. Comm’rs ex rel. Graybar Elec.
Co., 116 So. 2d 632, 635 (Fla. 1959) (“[I]t is quite clear from the
record that, while the validity of this statute was raised by the appellant
and actually passed upon by the trial court, it was not only not
determinative of the issues or essential to the disposition thereof, but
such question was wholly immaterial to the determination of the
merits of the action.”). Applying the same principle here, whether
section 320.27(9) provides for a private cause of action against a
surety is “neither dispositive of this litigation nor is it material in any
way to a determination of the cause of action alleged in the com-
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plaint.” Id. “The cause of action in this case does not aris[e] out of the
statute but out of the [surety] bond.” Id. at 633.

There is no dispute that the Bond at issue here was issued by NGM
pursuant to section 320.27(10), nor that the language of the Bond is in
compliance with the requirements of the statute. Section
320.27(10)(b) provides:

Surety bonds and irrevocable letters of credit shall be in a form to be
approved by the department and shall be conditioned that the motor
vehicle dealer shall comply with the conditions of any written contract
made by such dealer in connection with the sale or exchange of any
motor vehicle and shall not violate any of the provisions of chapter
319 and this chapter in the conduct of the business for which the
dealer is licensed. Such bonds and letters of credit shall be to the
department and in favor of any person in a retail or wholesale
transaction who shall suffer any loss as a result of any violation of the
conditions hereinabove contained. . . .

(Emphasis added). In fact, NGM obtained a separate summary
judgment against the limited liability corporate member of the
Dealership, in his individual capacity, based on NGM’s indemnity
action under the Bond based upon the claims brought here by Mr.
Williams against NGM.

One of the purposes of the statute requiring motor vehicle dealers
to post a surety bond is for the “protection of [the] general buying
public purchasing automobiles.” Interstate Sec. Co. v. Hamrick’s Auto
Sales, Inc., 238 So. 2d 482, 483 (Fla. 1st DCA 1970); see also United
Pac. Ins. Co. v. Berryhill, 620 So. 2d 1077, 1079 (Fla. 5th DCA 1993),
abrogated on other grounds by Caufield v. Cantele, 837 So. 2d 371
(Fla. 2002). “The legislative scheme was intended to establish a very
modest fund of $25,000 from which consumers could recover
damages when car dealers went out of business and defaulted in their
obligations.” Hubbel v. Aetna Cas. & Surety Co., 758 So. 2d 94, 98
(Fla. 2000). And while section 320.27 does not explicitly create a
private cause of action, it certainly contemplates an injured party’s
right to bring an action under the statutory surety bond. See §
320.27(10). Otherwise, there would be no point in requiring the motor
vehicle dealer to post a surety bond.

Moreover, courts have recognized that in order to recover under a
motor vehicle surety bond issued under section 320.27(10)(b), a party
must be an “intended beneficiary” whom the statute was designed to
protect. See Auto. Fin. Corp. v. RWO, Inc., 734 So. 2d 1104, 1105
(Fla. 2d DCA 1999) (holding that floor plan financier was not an
intended beneficiary and, thus, lacked standing to recover under the
bond because floor plan lending was not a “retail or wholesale
transaction”); accord Dealers Acceptance Corp. v. United Pac. Ins.
Co., 763 So. 2d 528, 530 (Fla. 4th DCA 2000). “A third party is an
intended beneficiary, and thus able to sue on a contract, only if the
parties to the contract intended to primarily and directly benefit the
third party.” Md. Cas. Co. v. State Dep’t of Gen. Servs., 489 So. 2d 57,
58 (Fla. 2d DCA 1986) (first citing Md. Cas. Co. v. State of Fla. Dep’t
of Gen. Servs., 489 So. 2d 54, 57 (Fla. 1st DCA 1986); then citing
Clark & Co. v. Dep’t of Ins., 436 So. 2d 1013, 1016 (Fla. 1st DCA
1983); then citing Clearwater Key Ass’n-South Beach, Inc. v.
Thacker, 431 So. 2d 641, 645 (Fla. 2d DCA 1983); and then citing
Restatement (Second) of Contracts § 3022).

Turning to the merits of Mr. Williams’ action against NGM—
Claim Against Motor Vehicle Bond—we first examine the terms of
the Bond between the Dealership, as principal, and NGM, as the
surety. See Crabtree v. Aetna Cas. & Sur. Co., 438 So. 2d 102, 105
(Fla. 1st DCA 1983) (explaining the rights of an intended beneficiary
are derived from the terms of the bond). The recitals of the Bond
provide in relevant part:

WHEREAS, the above named principal [Dealership] has made to

the obligee [NGM] hereunder application for a license, under Section
320.27, Florida Statutes, to engage in the business of buying, selling
or dealing in motor vehicles or offering or displaying motor vehicles
for sale, as defined by the said law, and

WHEREAS, the above named principal [Dealership] is required
as a condition precedent to his appointment as such dealer to deliver
annually to the obligee hereto a good and sufficient surety bond for the
license period conditioned that said principal shall comply with the
conditions of any written contract made by such dealer in connection
with the sale or exchange of any motor vehicles and shall not violate
any of the provisions of Chapter 319 and 320, Florida Statutes, in the
conduct of the business for which he is licensed, and

WHEREAS, such bond shall be in favor of any person in a retail
or wholesale transaction who shall suffer any loss as a result of any
violation of the conditions hereinabove contained.

(Emphasis added).
“A bond is a contract, and, therefore, a bond is subject to the

general law of contracts.” Am. Home Assurance Co. v. Larkin Gen.
Hosp., Ltd., 593 So. 2d 195, 197 (Fla. 1992) (citing Crabtree, 438 So.
2d at 105). “A surety on a bond does not undertake to do more than
that expressed in the bond, and has the right to stand upon the strict
terms of the obligation as to his liability thereon.” Crabtree, 438 So.
2d at 105. In Crabtree, the court recognized the right of a third party
to recover under a surety bond as an intended beneficiary:

Generally, the owner-obligee named in a bond may maintain an action
thereon, and the owner-obligee’s right to recover is dependent upon
the terms of the bond and the ability to establish that damages were
suffered under such terms. The general rule regarding third-party
contracts is that a third person for whose benefit a contract has been
made may maintain an action thereon and it is the undertaking of the
promisor as a consideration to the promisee to benefit the third person
that gives rise to a cause of action by the beneficiary against the
promisor. If a contract shows its clear intent and purpose to be a direct
and substantial benefit to third parties, such third parties may maintain
an action for its breach, and where a contract creates a right or imposes
a duty in favor of a third person, the law presumes that the parties
intended to confer a benefit upon him and furnish him a remedy.

Id. at 106 (emphasis added) (citations omitted).
The Bond at issue here shows its clear intent and purpose to be a

direct and substantial benefit to “any person in a retail or wholesale
transaction who shall suffer any loss as a result of any violation of the
conditions hereinabove contained.” The conditions “hereinabove
contained” in the Bond require that the Dealership “shall comply with
the conditions of any written contract made by such dealer in connec-
tion with the sale or exchange of any motor vehicles and shall not
violate any of the provisions of Chapter 319 and 320, Florida Statutes,
in the conduct of the business for which [Dealership] is licensed.” Mr.
Williams sufficiently alleges in his complaint that NGM is liable to
him under the Bond for his losses sustained as a result of the Dealer-
ship’s violations of section 320.27(9)(b)(3) and (9)(b)(13), dealing
with claims of fraud and misrepresentations, and section
320.27(9)(b)(5), dealing with the failure to comply with the purchase
agreement, as well as other subsections under chapters 319 and 320.
Consequently, the trial court’s holding that section 320.27(9) provides
for only an administrative remedy and not a private cause of action
fails to resolve any of the issues framed in the count—Claim for Motor
Vehicle Bond.

Because we find that Mr. Williams sufficiently alleged a claim
against the Bond as an intended beneficiary, Mr. Williams is entitled
to have his case proceed so that the trial court may resolve whether
NGM is liable for the Dealership’s alleged breaches under the terms
of the Bond. Accordingly, we reverse the summary judgment, vacate
the final judgment, and remand for further proceedings.
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Reversed and remanded. (SILBERMAN and MORRIS, JJ.,
Concur.)
))))))))))))))))))

1Section 320.27(9) provides for the denial, suspension, or revocation by the
Department of Highway Safety and Motor Vehicles under certain circumstances,
including where a dealer has made false, deceptive, or misleading misrepresentations
in the sale or financing of motor vehicles.

2An intended beneficiary is defined under Restatement (Second) of Contracts § 302
(1981):

(1) Unless otherwise agreed between promisor and promise, a beneficiary of a
promise is an intended beneficiary if recognition of a right to performance in the
beneficiary is appropriate to effectuate the intention of the parties and either:

(a) The performance of the promise will satisfy an obligation of the promise
to pay money to the beneficiary; or

(b) The circumstances indicate that the promisee intends to give the
beneficiary the benefit of one promised performance.

*        *        *

Municipal corporations—Ordinances—Amendment—Pre-enactment
challenge—Action alleging that amendments to city’s human rights
ordinance were null and void because their adoption violated state law,
the city’s ordinance code, and city council rules—Standing—Under
Florida law, no special injury is required for actions attacking void
ordinances, such as ordinances adopted without proper notice or
legislative authority or in excess of police powers—Plaintiffs suffi-
ciently alleged that city’s ordinance violated state statute where neither
published version of proposed amendments nor legal notice of
scheduled public meeting set out in full or in part the titles of the
affected provisions, the text of the ordinance provisions to be amended,
or the text of the provisions as amended—Moreover, plaintiffs’
allegations were legally sufficient to demonstrate standing to assert a
pre-enforcement challenge to the enactment of what they alleged was
an unconstitutionally overbroad regulation of free speech and free
exercise of religion—City’s argument that plaintiffs were required to
wait until they were injured by adverse application of the ordinance
before they could challenge its enactment runs contrary to broad grant
of standing that statute confers and case law supports—Mootness—
Recodification—The failure to publish the full text of an amendment
is deemed to be “unconstitutionality of content” not curable by
recodification

JOHN PARSONS, LIBERTY AMBULANCE SERVICE, INC., ROBERT ASSAF,
DIAMOND D RANCH, INC., and MICHAEL GRIFFIN, Appellants, v. CITY OF
JACKSONVILLE, FLORIDA, a municipal corporation and political subdivision of the
State of Florida, Appellee. 1st District. Case No. 1D18-284. May 1, 2020. On appeal
from the Circuit Court for Duval County. Michael R. Weatherby, Judge. Counsel:
Mathew D. Staver, Horatio G. Mihet, and Roger K. Gannam of Liberty Counsel,
Orlando, for Appellants. Jason Teal, Deputy General Counsel, Craig D. Feiser,
Assistant General Counsel, and Gabriella C. Young, Assistant General Counsel, Office
of General Counsel, Jacksonville, for Appellee.

(KELSEY, J.) We have for review a final order dismissing with
prejudice Appellants’ amended declaratory judgment suit against the
City of Jacksonville. Appellants alleged that 2017 amendments to the
City’s human rights ordinance (HRO) were “null and void” because
their adoption violated state law, the City’s Ordinance Code, and City
Council rules. Appellants alleged they were deprived of their right to
adequate notice, and that they had suffered or will suffer injuries to
their rights of privacy, religious conscience, and business interests
under the Code as amended. The City argues that dismissal with
prejudice was appropriate because Appellants lacked standing and
because Appellants’ claims became moot after the City recodified its
entire Ordinance Code. For the reasons that follow, and without
reaching the substantive merits of Appellants’ claims, we reverse.

I. Facts.
The City amended its HRO in 2017 to add sexual orientation and

gender identity to twenty-eight sections and subsections of existing
non-discrimination provisions in its Code, and to make related
changes. See Jacksonville, Fla., Ordinance 2017-15-E (Feb. 14,

2017). The City’s public notices listed the Code number of each
section and subsection to be amended, but neither the published
version of the proposed amendments nor the legal notice of the
scheduled public meeting set out in full or in part the titles of the
affected provisions, the text of the ordinance provisions to be
amended, or the text of the provisions as amended. No published
notice specified or set out in full context where and how the
amendatory language would be inserted in the various Code provi-
sions. According to the record on appeal, here is what was published
on the two main parts:

Section 2. Amending Sections 60.105, 400.101, 400.301, 402.102,
402.107(g)(1), 402.107(g)(3), 402.201, 402.202, 402.203, 402.204,
402.206, 402.210, 402.211, 406.102, 406.104(g)(1), 406.104(g)(3),
406.201, 408.102, 408.204, 408.401, 408.402, 408.403, 408.404,
408.406, and 408.407, Ordinance Code.

The foregoing sections of the Ordinance Code are hereby amended
as follows: wherever protected categories are listed, that sexual
orientation and gender identity, as defined in Section 3 below, shall be
added to the list.

Section 3. Amending Sections 402.107, 406.104, and 408.105,
Ordinance Code. The foregoing sections of the Ordinance Code are
hereby amended as follows:

(a) Wherever definitions are provided, the definition of sexual
orientation shall be added and shall mean an individual’s actual or
perceived orientation as heterosexual, homosexual, or bisexual.

(b) Wherever definitions are provided, the definition of gender
identity shall be added and shall mean the gender-related identity,
appearance, or expression of a person. Gender identity may be
demonstrated by a person’s consistent and uniform assertion of a
particular gender identity, appearance or expression, or by any other
evidence that a person’s gender identity is sincerely held, provided,
however, that gender identity shall not be asserted for any improper,
illegal or criminal purpose.

Instead of setting out the full text of the amendments in context, the
proposed ordinance stated that the City’s office of general counsel
would write the amended ordinance later. That had not happened yet
when Appellants filed their original or amended complaints. There
was no full-text version of each amended provision showing the
insertion of new language.

Appellant Parsons filed suit, alleging that the notice was flawed
under section 166.041 of the Florida Statutes as well as under the
City’s own Code and rules, and that this rendered the ordinance void
and unenforceable. Very shortly after that lawsuit was filed, and for
the first time since 1990, the City enacted a new ordinance to recodify
its entire Ordinance Code. The City’s stated goal was to “cur[e] any
defects in title, single subject defects or other procedural defects” in all
previously enacted ordinances, including the one at issue here. See
Jacksonville, Fla., Ordinance 2017-236-E (Apr. 27, 2017).

The City moved to dismiss Parsons’s original complaint for lack of
standing, also asserting mootness because of the recodification. The
lower tribunal dismissed the original complaint for lack of allegations
demonstrating standing, without prejudice to amend. Parsons and
three new plaintiffs (the Appellants here), filed an amended com-
plaint, asserting standing on two grounds: as parties entitled to notice
under section 166.041 of the Florida Statutes, and because the
amendments would affect them adversely. The amended complaint
again alleged that the adoption and publication was incomplete and
invalid, making the ordinance void. The lower tribunal again dis-
missed the pleading, this time with prejudice as to both the sole
original plaintiff (Parsons) and the plaintiffs added in the amended
complaint. This appeal follows.

II. Analysis.

A. Standing.
We agree with Appellants that they had standing to challenge the
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ordinance. Under Florida law, no special injury is required for actions
attacking void ordinances; i.e., ordinances adopted without proper
notice or legislative authority, or in excess of police powers. Renard
v. Dade Cty., 261 So. 2d 832, 838 (Fla. 1972) (holding “[a]ny affected
resident, citizen or property owner of the governmental unit in
question has standing to challenge” an ordinance that is void as
improperly enacted); David v. City of Dunedin, 473 So. 2d 304, 305-
06 (Fla. 2d DCA 1985) (no special injury required for general attack
on validity of ordinance for failure to comply with section
166.041(3)). The governing statute requires only that a person be
“entitled to actual or constructive notice [of the proposed adoption of
an ordinance or resolution]” to have standing, and Appellants satisfied
that requirement. See § 166.041(7), Fla. Stat. (2017); see also Martin
Cty. Conservation All. v. Martin Cty., 73 So. 3d 856, 864 (Fla. 1st
DCA 2011) (explaining Florida Legislature broadly granted standing
pursuant to statute); Godheim v. City of Tampa, 426 So. 2d 1084, 1088
(Fla. 2d DCA 1983) (taxpayer included count for Sunshine Law
violation, and while agreeing no taxpayer standing on other issues
raised, court explained Sunshine Law, “on its face, gives the appellant
standing without regard to whether he suffered a special injury”).

In addition, Appellants sufficiently alleged that the City’s ordi-
nance violated section 166.041(2), which provides that “No ordinance
shall be revised or amended by reference to its title only. Ordinances
to revise or amend shall set out in full the revised or amended act or
section or subsection or paragraph of a section or subsection.” §
166.041(2), Fla. Stat. Courts applying the statute have held that its
intent is to preclude “enactment of amendatory statutes in terms so
blind that legislators themselves were sometimes deceived in regard
to their effect, and the public, from the difficulty in making the
necessary examination and comparison, failed to become apprised of
the changes made in the laws.” Lipe v. City of Miami, 141 So. 2d 738,
742 (Fla. 1962) (quoting Van Pelt v. Hilliard, 78 So. 693, 698 (1918));
see Jackson v. Consol. Gov’t of City of Jacksonville, 225 So. 2d 497,
508 (Fla. 1969) (“[E]nough of the act being amended must be
republished to make the meaning of the provision published intelligi-
ble from its language and to insure that no unexpected meaning results
from the combination of that language and other language in the
act.”); Auto Owners Ins. Co. v. Hillsborough Cty. Aviation Auth., 153
So. 2d 722, 725 (Fla. 1963) (holding that to fully inform the govern-
ment and the public about proposed changes, “it is required that when
a specific section or subsection is being amended it should be
republished with the proposed amendment so that an examination of
the Act itself will reflect the changes contemplated, as well as their
impact on the amended statute”); City of Hallandale v. Zachar, 371
So. 2d 186, 188-89 (Fla. 4th DCA 1979) (quoting Jackson, 225 So. 2d
at 507-08). As Appellants alleged, and the City does not dispute, the
City did not comply with this requirement. This brings Appellants
within the scope of standing to challenge a void ordinance. 1

Even if Appellants were required to demonstrate special injury,
they did so by alleging in their amended complaint, among other
things, that the ordinance encumbered their free exercise of speech
and religious freedoms individually and in their business activities.
Appellants admit they included these allegations solely to support
their standing in response to the City’s arguments, and not for
adjudication of those claims, so we do not pass upon their merits.
Nevertheless, Appellants’ allegations were legally sufficient to
demonstrate standing to assert a pre-enforcement challenge to the
enactment of what they alleged was an unconstitutionally overbroad
regulation of free speech and free exercise of religion. See J.L.S. v.
State, 947 So. 2d 641, 644 (Fla. 3d DCA 2007) (“ ‘Hypothetical
consequences’ are considered in the case of allegedly overbroad
statutes precisely because this is the only way to give effect to the
constitutional right of free speech.” (quoting Schmitt v. State, 590 So.

2d 404, 411-12 (Fla. 1991))); see also Wyche v. State, 619 So. 2d 231,
235 (Fla. 1993) (discussing “chilling effect” and ability to facially
challenge ordinance’s mere existence without enforcement).

We therefore reject the City’s argument that Appellants are
required to wait until they are injured by an adverse application of the
ordinance before they can challenge its enactment. This argument
runs contrary to the broad grant of standing that the statute confers and
case law supports. Further, in light of the five-year statute of limita-
tions in section 166.041(7), the City’s argument improperly would
allow it to wait five years before enforcing the ordinance against
Appellants or others in order to eliminate any challenge to enactment.
Appellants’ pleading was legally sufficient to frame a claim appropri-
ate for declaratory judgment.

B. Recodification.
We also reject the City’s argument that recodifying its entire Code

mooted Appellants’ claims. Recodification cures some defects, such
as when the Florida Legislature biennially recodifies the Florida
Statutes to cure title and single-subject defects. See Salters v. State,
758 So. 2d 667, 669-70 (Fla. 2000) (single-subject violation cured);
State v. Rothauser, 934 So. 2d 17, 19 (Fla. 2d DCA 2006) (“It has long
been established in Florida that this legislative act of statutory
adoption or codification cures any constitutional defect concerning
the title of a law.”).

Recodification does not cure all defects, however. The City’s
recodification did not itself set forth the full text of the Code amend-
ments, and did not cure the original failure to set forth the full text. The
Florida Supreme Court held that the failure to “set forth at length”
(i.e., provide the full text of) statutory amendments was the kind of
defect that could not be cured by “a general reenactment of existing
statutes.” Mass. Bonding & Ins. Co. v. Bryant, 189 So. 2d 614, 616
(Fla. 1966); see Lipe v. City of Miami, 141 So. 2d 738, 741 (Fla. 1962).
In so holding, the supreme court approved our reasoning in Massa-
chusetts Bonding & Ins. Co. v. Bryant, 175 So. 2d 88 (Fla. 1st DCA
1965), calling it “eminently correct.” Mass. Bonding, 189 So. 2d at
616. Our reasoning, so approved, was as follows:

While certain defects, such as defects in titles, errors of spelling and
punctuation, obvious misprints, and the like, may be remedied by the
biennial act revising the Florida Statutes, this type of [recodification]
legislation cannot be used as a device by which to create new statutory
law, vary the existing law, or cure any unconstitutionality of content
as previously determined by the judicial branch of government.

Mass. Bonding, 175 So. 2d at 92. We deemed the failure to publish the
full text of an amendment to be “unconstitutionality of content” not
curable by recodification. Id.

We reach the same conclusion here that both we and the Florida
Supreme Court did in Massachusetts Bonding. In context, the problem
we described as “unconstitutionality of content” was not the kind of
defect that recodification could cure because the required content was
missing, thus failing to provide the fair and accurate notice that due
process requires. The requirements apply consistently to state statutes
and local ordinances, beginning with the Florida Constitution’s
mandate that amendatory bills set forth the full text of each statute to
be amended, thus showing the changes in context. Art. III, § 6, Fla.
Const. (“No law shall be revised or amended by reference to its title
only. Laws to revise or amend shall set out in full the revised or
amended act, section, subsection or paragraph of a subsection.”).2

Section 166.041(2), Florida Statutes, imposes identical full-text
requirements on revision or amendment of municipal ordinances:

No ordinance shall be revised or amended by reference to its title
only. Ordinances to revise or amend shall set out in full the revised or
amended act or section or subsection or paragraph of a section or
subsection.
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See City of Hallandale v. State ex rel. Zachar, 371 So. 2d 186, 188
(Fla. 4th DCA 1979) (explaining statutory requirement for particular
amendatory language in ordinances “actually embodies” a constitu-
tional requirement for particular amendatory language in statutes, and
using cases arising under the constitution or statutes to interpret the
statutory requirements for ordinances). The City’s Code also requires
revisions and amendments to be set forth “in full.” See Jacksonville,
Fla., Ordinance Code § 3.105. Likewise, the Jacksonville City Council
rules require revisions and amendments to set forth all additions and
deletions to prior text. Jacksonville, Fla., City Council R. 3.102(c)(1),
(c)(3). Appellants alleged that the City violated the requirements of all
three sources.

Setting out the full text of ordinance revisions and amendments,
showing their context, is required because that alone provides
adequate notice of the legal change being made. Even without a
referendum on a proposed revision or amendment, the public,
decision-makers, and everyone seeking to provide input to those
decision-makers, have the right and the need to see proposed changes
in full text and in context, to inform their opinions and actions. People
and businesses subject to an ordinance have a right to adequate notice
of precisely how the ordinance governs their conduct. See Wyche, 619
So. 2d at 236 (holding county ordinance unconstitutionally vague
where it failed to give adequate notice of the prohibited conduct).
Further, anyone, including judges, seeking to interpret enacted
language must be able to evaluate it in full text and in context. Even
adding items to a preexisting list can leave open questions about
application and interpretation, depending on context, sequence,
grouping, and even punctuation. We look first to the words as enacted
and in their entirety to interpret their meaning and effect. Fla. Dep’t of
Envt’l Prot. v. ContractPoint Fla. Parks, LLC, 986 So. 2d 1260, 1265-
66 (Fla. 2008) (explaining that reviewing statutes encompasses
evaluation of “the evil to be corrected, the language, title, and history
of its enactment, and the state of law already in existence on the
statute” (emphasis omitted)). The placement of terms in a list matters.
See Graham v. Haridopolos, 108 So. 3d 597, 605 (Fla. 2013)
(discussing interpretive maxim ejusdem generis: “when a general
phrase follows a list of specifics, the general phrase will be interpreted
to include only items of the same type as those listed” (quoting State
v. Hearns, 961 So. 2d 211, 219 (Fla. 2007)); Ward v. State, 936 So. 2d
1143, 1146-47 (Fla. 3d DCA 2006) (discussing interpretive effect of
the Legislature’s specific placement of words in an amendment: “[w]e
presume the legislature understands the meaning of the language it
uses and the implications of its placement in a statute”; applying the
last antecedent rule of construction to the Legislature’s choice to insert
language “prior to the qualifying prepositional phrase”). It would be
difficult, if not impossible, to interpret an amendment to a law or an
ordinance without having the entire text in context.

The only way to ensure clear, accurate, understandable, and
uniform notice of proposed changes to a law or an ordinance is to put
them in writing before enacting or adopting them—in full text, in
context, complete as if for immediate enforcement. Without all of that,
an amendment is just an idea. Ideas alone are not enforceable, which
is why an amendment that fails to comply with these requirements is
void. See Renard, 261 So. 2d at 838 (holding ordinances adopted
without proper notice are void).

This is why in Massachusetts Bonding we did not treat the failure
to set forth amendatory language the same as the kinds of more
superficial defects that recodification can cure. 175 So. 2d at 92. This
failure violates governing principles of notice and due process, and it
is what happened here. Recodification cannot cure it, and so Appel-
lants’ claims are not moot.

III. Conclusion.
We reverse the judgment and remand for further proceedings

consistent with this opinion.
REVERSED and REMANDED. (ROBERTS, J., concurs; WOLF,

J., concurs in result only.3)
))))))))))))))))))

1Our disposition of this issue renders moot Appellants’ additional argument that the
lower tribunal abused its discretion in dismissing the amended complaint with
prejudice even though the newly added plaintiffs had no chance to amend. We would
find the argument well taken otherwise. See Bryant v. State, 901 So. 2d 810, 818 (Fla.
2005) (reciting general rule that courts should allow litigants at least one chance to
amend unless amendment is not possible); Webb v. Town Council of Hilliard, 766 So.
2d 1241, 1245 (Fla. 1st DCA 2000) (finding abuse of discretion in failing to allow
amendment “to allege standing to challenge the council action”).

2Substantively the same provision appeared in article III, section 16 when the
Massachusetts Bonding cases were decided, and required that each act or any part of
it being changed be “published at length.” 175 So. 2d at 92.

3Judge Wolf was assigned to the panel after Judge Winsor’s appointment to the
federal bench, and has watched the oral argument video.

*        *        *

Dissolution of marriage—Alimony—In awarding permanent alimony,
trial court erred by failing to include finding that no other alimony was
fair or reasonable under the circumstances

DENNIS MICHAEL WALKER, Former Husband, Appellant, v. PATRICIA
REYNOLDS WALKER, Former Wife, Appellee. 1st District. Case No. 1D19-295.
May 1, 2020. On appeal from the Circuit Court for Escambia County. Darlene F.
Dickey, Judge. Counsel: H. E. Ellis, Jr. of Staples, Ellis + Associates, P.A., Pensacola,
for Appellant. Misty Priest of The Priest Firm, LLC, Milton, for Appellee.

(PER CURIAM.) Appellant, the former husband, appeals the trial
court’s final judgment of dissolution of marriage and order on motion
for rehearing, raising properly preserved issues related to the award of
permanent alimony. In making its determination, the trial court failed
to include a finding that no other form of alimony was fair and
reasonable under the circumstances of the parties, which is required
by statute; Appellee has conceded error on this point. We therefore
remand to the trial court to make this finding. See Jordan v. Jordan,
199 So. 3d 343, 345 (Fla. 4th DCA 2016) (citing Winder v. Winder,
152 So. 3d 836, 841 (Fla. 1st DCA 2014)). (B.L. THOMAS, ROWE,
and MAKAR, JJ., concur.)

*        *        *

Dissolution of marriage—Child custody—Modification—Time-
sharing—Substantial and unanticipated change in circumstances—
Trial court erred in modifying time-sharing based solely on fact that
mother had moved from foreign state back to Florida—Florida law
doesn’t consider such a move, by itself and without any showing of how
move impeded the parties’ present time-sharing plan, to necessarily
constitute substantial and material change in circumstances—Further,
trial court failed to address whether mother’s move back to Florida,
her third interstate move in 6 years, was anticipated by parties when
they last modified the time-sharing plan, and trial court’s finding that
modification was in best interests of child was not supported by
competent substantial evidence

CALVIN BRYAN, Appellant, v. LINDSEY WHEELS, Appellee. 1st District. Case
No. 1D19-2670. May 1, 2020. On appeal from the Circuit Court for Gilchrist County.
Stanley H. Griffis, III, Judge. Counsel: Beth M. Gordon of The Gordon Law Firm,
Williston, for Appellant. Lindsey Wheels, pro se, Appellee.

(OSTERHAUS, J.) Calvin Bryan appeals a supplemental final
judgment modifying the parties’ timesharing. He argues that the court
erred in granting the mother’s modification petition. We agree and
reverse because competent, substantial evidence fails to support the
judgment.

I.
Calvin Bryan and Lindsey Wheels divorced in Florida in 2012.

They had two children. Their final judgment of dissolution of
marriage incorporated an agreed long-distance parenting plan
recognizing that the mother lived in Texas and the father in Florida



Headnotes and indexes are copyrighted and may not be duplicated by photocopying, printing,
or other means without the express permission of the publishers. 1-800-351-0917

45 Fla. L. Weekly D1068 DISTRICT COURTS OF APPEAL

with the minor children. Their timesharing arrangement remained
unstructured, providing that the mother would spend time with the
children at times and places agreed upon with the father.

The parties modified their timesharing plan twice over the next five
years. In 2014, they agreed to a one-week-on, one-week-off schedule
when the mother moved back to Florida. And then, the parties adopted
a more long-distance-friendly plan when the mother relocated to New
Jersey in 2017. The 2017 plan provided that the father would have
primary custody and the mother would have the children every year
from July 1st through August 1st and every other spring break.

The next year, in 2018, the mother decided to move back to Florida
again. This time, the father wouldn’t agree to modify the timesharing
arrangement, so she filed a supplemental petition to modify the
arrangement. The mother wanted to revert to a 2014-like plan. And
she alleged a substantial change in circumstances due to her move
back to Florida, to within about thirty-five miles of the children. The
trial court granted her petition, agreeing that her move back to Florida
constituted a substantial change of circumstances and was in the
children’s best interests. The father appealed.

II.
“Appellate courts review orders modifying time-sharing for an

abuse of discretion . . . .” Ness v. Martinez, 249 So. 3d 754, 757 (Fla.
1st DCA 2018). Modification proceedings are “entirely different”
than initial custody decisions, Cooper v. Gress, 854 So. 2d 262, 267
(Fla. 1st DCA 2003), and courts have considerably less discretion in
considering them “because [they] disrupt children’s lives.” Ragle v.
Ragle, 82 So. 3d 109, 113 (Fla. 1st DCA 2011). Parties seeking to
modify a parenting plan must show “a substantial, material, and
unanticipated change in circumstances and . . . that the modification
is in the best interests of the child.” § 61.13(3), Fla. Stat.; see also
Garcia v. Guiles, 254 So. 3d 637, 640 (Fla. 1st DCA 2018). “This
required proof imposes an ‘extraordinary burden’ on the party seeking
modification.” Hutchinson v. Hutchinson, 287 So. 3d 695, 696 (Fla.
1st DCA 2019) (quoting Ragle, 82 So. 3d at 111). In deciding whether
the trial court abused its discretion, we look to the record for compe-
tent, substantial evidence to support the trial court’s decision. Jannotta
v. Hess, 959 So. 2d 373, 374 (Fla. 1st DCA 2007).

Here, the trial court found the mother’s 2018 move from New
Jersey back to Florida to be a substantial change in circumstances
warranting a timesharing modification. According to the record, this
was the mother’s third long-distance move since the parties divorced
in 2012. She first lived out of state, then moved back to Florida, then
moved to New Jersey with her new husband, and now has moved back
to Florida. Until now, with each of the mother’s moves, the parties
agreed to modify their timesharing arrangement. But this time the
father objected to modifying the timesharing again, arguing that the
mother’s situation doesn’t meet the legal requirements for the court to
do so.

The father’s argument is correct. The final judgment found a
substantial change in circumstances simply based on the mother’s
move back to Florida. But Florida law doesn’t consider such a
move—by itself and without any showing of how that move impedes
the present timesharing plan—to necessarily constitute a substantial
and material change in circumstances. See, e.g., Moore v. McIntosh,
128 So. 3d 985, 985 (Fla. 1st DCA 2014) (recognizing that “relocation
does not itself constitute a substantial change of circumstances
warranting modification of custody”); Hutchinson, 287 So. 3d at 697
(ex-wife’s move to another home in the same school district not a
substantial change in circumstances); Ogilvie v. Ogilvie, 954 So. 2d
698, 701 (Fla. 1st DCA 2007) (no change in circumstances where
parents relocated from New York to Florida); see also Shafer v.
Shafer, 898 So. 2d 1053, 1055-56 (Fla. 4th DCA 2005) (“[C]ourts

have routinely held that relocation alone is not a substantial change in
circumstances to support a modification of custody.”); Sotomayor v.
Sotomayor, 891 So. 2d 559, 561 (Fla. 2d DCA 2004) (“[A] custodial
parent’s move to a foreign state, without more, is not a substantial
change of circumstances that would support a modification of
custody.”); Zugda v. Gomez, 553 So. 2d 1295, 1296-97 (Fla. 3d DCA
1989) (concluding that custodial parent’s move from Florida to
Michigan alone not a substantial change in circumstances). In
addition, the trial court didn’t address whether the mother’s move
back to Florida—her third interstate move in 6 years—was anticipated
by the parties when they last modified the plan. See Garcia, 254 So.
3d at 640 (requiring a showing that the change in circumstances
wasn’t reasonably anticipated). Modification orders “need specificity
and substance to be affirmed,” and here we see no indication that the
“unanticipated” factor in § 61.13(3) was part of the analysis. Ragle, 82
So. 3d at 113.

Finally, competent, substantial evidence doesn’t support the
court’s best-interests finding. While “there is no statutory requirement
that a trial court engage in a discussion as to each of the factors of
section 61.13,” Neville v. McKibben, 227 So. 3d 1270, 1273 (Fla. 1st
DCA 2017), competent, substantial evidence must nonetheless
support the best-interests finding. McKinnon v. Staats, 899 So. 2d 357,
359 (Fla. 1st DCA 2005); see also § 61.13(3)(a)-(t), Fla. Stat. In this
case, the record reflects that the mother didn’t make a showing of
whether a timesharing modification would be in the children’s best
interests. See Cooper, 854 So. 2d at 265 (recognizing the movant’s
burden to show that the children’s best interests justify a modifica-
tion).

We therefore conclude that the mother failed to meet her burden of
providing competent, substantial evidence that the circumstances
changed in substantial, material, and unanticipated ways, and failed
to show that a modification of timesharing would be in the children’s
best interests.

III.
The trial court’s supplemental final judgment modifying the

parties’ timesharing schedule is REVERSED and REMANDED.
(JAY and TANENBAUM, JJ., concur.)

*        *        *

Mortgage foreclosure—Dismissal—Trial court erred in dismissing
case based on sua sponte conclusion that note in court file was a copy
rather than original, an issue not raised by defendants—Even if
defendants had raised issue for first time at trial, it would be an abuse
of discretion to deny plaintiff any opportunity to amend and present
additional evidence—Remand for further proceedings

THE BANK OF NEW YORK MELLON, f/k/a The Bank of New York, as successor
in interest to JPMorgan Chase Bank, N.A. as Trustee for Amortizing Residential
Collateral Trust Mortgage Pass-Through Certificates, Series 2002-BC7, Appellant, v.
MARY J. BARBER; MELVIN V. BARBER, JR. a/k/a Melvin B. Barber, Jr. a/k/a
Melvin V. Jr Barber, Appellees. 1st District. Case No. 1D18-2097. May 1, 2020. On
appeal from the Circuit Court for Gadsden County. Francis Allman, Judge. Counsel:
Shaib Y. Rios of Brock & Scott, PLLC, Fort Lauderdale; Kimberly S. Mello and Vitaliy
Kats of Greenberg Traurig, P.A., Tampa, for Appellant. No appearance for Appellees.

(KELSEY, J.) The final judgment on appeal denied Bank of New
York Mellon’s foreclosure complaint because the trial court sua
sponte concluded that the note in the court file was a copy rather than
an original. Appellees had asserted no affirmative defenses. They did
not deny being parties to the note and mortgage, did not challenge the
note’s authenticity or the bank’s standing to foreclose, and did not
object to the note at trial. The bank thus had no advance notice of what
turned out to be the dispositive issue. Both at trial and in a timely post-
trial motion, the bank requested leave to amend and bring in a new
witness on authenticity. The trial court denied both requests. We
reverse and remand for reinstatement and resolution of the foreclosure
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action.

I. Facts.
The bank’s sole witness, a loan analyst, testified that the note was

“either a copy or the original of the promissory note.” The trial court
gave the borrowers a chance to state any objection to the note, and
aside from saying they had been dealing with a different entity (the
loan servicer), they stated no objection. The bank’s witness then
proceeded with the typical information about payment history and so
forth.

When the bank’s witness finished testifying, the court questioned
whether the note was original, noting that a prior foreclosure action
was settled and the original loan documents were released. The bank’s
counsel explained that the note bore an original recording stamp,
which coincided with the return of the note upon settlement of the
earlier foreclosure action, and established the document as an original.

The trial court, however, thought the note was a copy because it
had a fax header, parts of the document appeared to be copied, and the
borrowers’ signatures were in black. Counsel again explained that it
more than likely was faxed to the title company for execution, that the
clerk of court required black ink signatures at that time because
scanners could not pick up blue ink very well, and that the original
recording stamp established originality. The loan analyst offered to re-
examine the document and testify specifically about its indicia of
originality, but the trial court cut off the witness and announced that
the bank had not proven its case and foreclosure was denied.

The bank’s counsel immediately orally requested leave to address
the issue in an amended complaint and potentially with a new witness
to authenticate the note. The court denied that request. In the subse-
quent written order denying foreclosure and closing the case, the court
repeated the points made at trial, and added new “findings” of fact
about characteristics of the note.

The bank timely moved for rehearing or new trial. The bank argued
that any question about whether the note was original was waived
because the defendants had not asserted any affirmative defense or
otherwise questioned the note’s authenticity or the bank’s standing,
and as a result the bank had no prior notice of any issue about the note.
The bank also asserted that it had retained a documents expert who
could testify that the note in the court file was an original.

The trial court denied the bank’s motion, explaining what led to the
conclusion that the note was a copy. The court rejected the bank’s
waiver argument on the grounds that the court as the trier of fact had
the authority to decide whether the note was original. This appeal
followed.

II. Analysis.
While the trial court correctly summarized the court’s authority to

resolve questions of fact in a bench trial, the analysis incorrectly
skipped the threshold requirement that a party must first raise the legal
issue to which the facts relate. See Haycook v. Ostman, 397 So. 2d
743, 744 (Fla. 5th DCA 1981) (holding that a prima facie case is made
when a facially sufficient note is filed, and thereafter “[a]ll attacks
upon [a promissory note] . . . must be made by way of affirmative
defenses”); Fla. R. Civ. P. 1.140(h)(1) (providing defenses and
objections are waived if not made by motion or responsive pleading).
A party’s failure to raise an argument is a waiver. Johnston v. Hudlett,
32 So. 3d 700, 704 (Fla. 4th DCA 2010) (holding objection to
authenticity of loan document was waived due to lack of contempora-
neous objection). The trial court erred in raising and ruling on an
objection and arguments the defendants did not assert.

The court is not authorized to become a party’s advocate and raise
a legal issue sua sponte. See DiGiovanni v. Deutsche Bank Nat’l Tr.
Co., 226 So. 3d 984, 988 (Fla. 2d DCA 2017) (holding that trial court
must maintain neutrality and cannot become a participant in proceed-

ings, and exceeded its authority in independently investigating facts);
Connelly v. Matthews, 899 So. 2d 1141, 1143 (Fla. 4th DCA 2005)
(holding, where trial judge raised issue no party had raised about note,
“The role of trial judges does not allow them to become advocates for
one side or the other, and especially not in a nonjury trial where the
judge is the decider of the claims and defenses of the parties”). The
trial court erred in raising and ruling on the basis of arguments the
defendants never raised.

Even if the defendants had raised these issues for the first time at
trial, it would be an abuse of discretion to deny the bank any opportu-
nity to amend and present additional evidence. See Hernandez v.
Cacciamani Dev. Co., 698 So. 2d 927, 928-29 (Fla. 3d DCA 1997)
(reversing trial court’s order denying rehearing, as abuse of discretion,
where holder of note demonstrated it could provide the original). The
interests of justice heavily favor allowing additional evidence under
these circumstances. See Grider-Garcia v. State Farm Mut. Auto., 73
So. 3d 847, 849 (Fla. 5th DCA 2011) (finding abuse of discretion and
reversing order denying motion to reopen for authentication of policy
document, where omission was inadvertent and a single witness could
resolve the issue).

We reverse the judgment and remand for further proceedings
consistent with this opinion.

REVERSED and REMANDED. (RAY, C.J., and WINOKUR, J.,
concur.)

*        *        *

CLARENCE GRIFFIN, Petitioner, v. STATE OF FLORIDA, Respondent. 1st District.
Case No. 1D20-0382. May 1, 2020. Petition for Writ of Prohibition—Original
Jurisdiction. Counsel: Clarence Griffin, pro se, Petitioner. Ashley Moody, Attorney
General, Tallahassee, for Respondent.

(PER CURIAM.) The petition for writ of prohibition is dismissed as
moot. The Court notes that Petitioner’s direct appeal from the
judgment and sentence is pending in case 1D20-0485. (B.L.
THOMAS, KELSEY, and WINOKUR, JJ., concur.)

*        *        *
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order denying a rule 3.800(a) motion, it does not authorize either party
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granting relief under rule 3.800(a) is not final or appealable, the trial
court retains jurisdiction and has inherent authority to reconsider the
order until resentencing occurs—Conflict certified—No error in
denying defendant’s motion where sentence affords defendant a
meaningful opportunity for release during her natural life—Sentence
of forty-five years’ imprisonment with five years suspended for a
homicide offense committed when defendant was a juvenile is not a de
facto life sentence
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(ROWE, J.) The State moved for rehearing en banc of our decision in
this appeal, Rogers v. State, 45 Fla. L. Weekly D357 (Fla. Feb. 13,
2020). For the reasons that follow, we grant the motion, withdraw the
panel opinion, and substitute this opinion in its place.

I. Factual and Procedural Background
On July 5, 2003, law enforcement officers responded to a report of

a stabbing on Belmont and Q Streets in Pensacola. When officers
arrived on the scene, they found the fifteen-year-old victim lying in
the middle of the street in a pool of blood.

Witnesses reported that Christine Lashay Rogers and the victim
had been arguing earlier. Rogers accused the victim of hitting her with
fireworks. Rogers left and returned with a butcher-style knife. The
victim was standing in her yard when Rogers approached her, armed
with the knife. When the victim saw Rogers, she ran, but Rogers
pursued her. The victim stopped near a car and tried to punch Rogers.
But Rogers stabbed the victim twice in the upper chest with the knife.
One of the wounds was four inches deep and penetrated the victim’s
lung. Rogers fled, taking the knife with her. The victim was rushed to
the hospital, but she did not survive the attack.

Rogers was thirteen years old at the time of the stabbing. She was
charged and convicted of second-degree murder with a weapon. She
received a forty-five-year prison sentence, with five years suspended.
But we reversed her conviction and sentence because the trial court
failed to conduct a competency hearing. Rogers v. State, 954 So. 2d
64, 65 (Fla. 1st DCA 2007). On remand, the trial court found her
competent to proceed and retried her. The jury found her guilty, and
we affirmed her judgment and sentence. Rogers v. State, 75 So. 3d 726
(Fla. 1st DCA 2011) (unpublished table decision).

In 2017, Rogers moved for postconviction relief under Florida
Rule of Criminal Procedure 3.800(a). She argued that she was entitled
to resentencing under Miller v. Alabama, 132 S. Ct. 2455 (2012), and
Graham v. Florida, 560 U.S. 48 (2010). Rogers asserted that her
forty-year sentence was a de facto life sentence that violated the
Eighth Amendment.1 The State conceded error. The trial court granted
Rogers’ motion and ordered resentencing.

A year later, when Rogers still had not been resentenced,2 the State
filed an “addendum” to its earlier concession. Citing new decisions
from this Court and the Florida Supreme Court, the State argued that
Rogers’ sentence was not a de facto life sentence and did not violate
the Eighth Amendment. The State urged the trial court to vacate its
order granting resentencing. In 2019, the trial court entered an
amended order, vacating its earlier order and denying Rogers’ claim
of an illegal sentence.

Rogers appealed. Citing our decision in Jordan v. State, 81 So. 3d
595 (Fla. 1st DCA 2012), Rogers argued that the trial court lacked
authority to rescind the original order granting relief under rule
3.800(a) because the State did not timely seek rehearing or appeal.
Based on our decision in Simmons v. State, 274 So. 3d 468 (Fla. 1st
DCA 2019), we reversed the trial court’s order vacating its order
granting Rogers relief. Rogers, 45 Fla. L. Weekly at D357. The State
seeks rehearing en banc.

II. Basis for En Banc Rehearing
The State urges this Court to rehear this case and recede from

Simmons. The State contends that Simmons misapplied the law
governing a trial court’s jurisdiction to reconsider an order granting
postconviction relief under rule 3.800(a) when resentencing has not
yet occurred. The State argues we should recede from Simmons for
three reasons. First, an order granting a rule 3.800(a) motion is not a
final order. Second, the State cannot appeal an order granting a rule
3.800(a) motion until resentencing has occurred. And third, the trial
court has inherent authority to reconsider an order granting a rule
3.800(a) motion if resentencing has not occurred. We agree with all

three arguments.3

We followed Jordan in Rogers and Simmons. In Jordan, we
determined that a trial court lacked jurisdiction to reconsider an order
granting relief under rule 3.800(a) when the State did not challenge the
order by timely moving for rehearing or appealing. 81 So. 3d at 596.
Both Simmons and Jordan misapplied the law. We now conclude that
orders granting relief under rule 3.800(a) are not final or appealable,
and so the trial court retains its inherent authority to reconsider such
orders.4

En banc rehearing is appropriate5 because this case presents issues
of exceptional importance. See Fla. R. App. P. 9.331(a) (“En banc
hearings and rehearing shall not be ordered unless the case or issue is
of exceptional importance or unless necessary to maintain uniformity
in the court’s decisions.”). In the eleven months since this Court
decided Simmons, we have followed Simmons in nine cases. The
Fourth and the Fifth Districts have also adopted the reasoning of
Simmons. See Jones v. State, 279 So. 3d 172 (Fla. 4th DCA 2019);
Magill v. State, 287 So. 3d 1262 (Fla. 5th DCA 2019). Statewide,
seventeen opinions have issued citing Simmons to reverse trial court
orders.6 Because of the continuing effect of Simmons on resentencing
proceedings throughout Florida, we consider this case en banc as one
of exceptional importance and recede from Simmons, Jordan, and the
decisions from this Court following those cases.

III. Simmons
Lester Simmons was fifteen years old when he raped an adult

woman. He was convicted in 1967, after pleading guilty in exchange
for the prosecutor’s agreement not to recommend a sentence of death.7

See Simmons, 274 So. 3d at 469. At the sentencing hearing, the victim
recounted how Simmons surreptitiously entered her home and raped
her. Simmons was sentenced to life with the possibility of parole.

Simmons was granted parole twice and spent nearly eighteen years
on parole, before his parole was revoked for a second time. Id. In
2016, nearly fifty years after his sentence became final, Simmons
moved for postconviction relief under rule 3.800(a). Simmons argued
that his sentence violated the Eighth Amendment’s prohibition against
cruel and unusual punishment, citing Graham and Atwell v. State, 197
So. 3d 1040 (Fla. 2016).

The State conceded error. See id. at 470. The trial court granted
Simmons’ motion and ordered resentencing. But before resentencing
occurred, this Court decided Currie v. State, 219 So. 3d 960 (Fla. 1st
DCA 2017). There, we held that a sentence of life with the possibility
of parole, like the one Simmons received, was not the functional
equivalent of a life sentence without the possibility of parole when the
defendant was in fact released on parole.8 See id. at 960. Based on this
change in the law, the trial court rescinded its original order and
denied the rule 3.800(a) motion. Simmons, 274 So. 3d at 470.

Simmons appealed. He argued that because the State did not
challenge the original order by timely moving for rehearing or
appealing, the trial court lacked jurisdiction to rescind the order. See
id. The State countered that because resentencing had yet to occur, the
original order was not final and the trial court retained the inherent
authority to revisit the ruling. Id. at 471. We rejected the State’s
argument and held that the trial court lacked procedural jurisdiction to
rescind its order granting relief under rule 3.800(a) because the order
became final when neither party moved for rehearing or appealed. Id.
at 471-72. In so holding, we relied on our decisions in Jordan and
Slocum v. State, 95 So. 3d 911 (Fla. 1st DCA 2012), and the supreme
court’s decision in Taylor v. State, 140 So. 3d 526 (Fla. 2014). As
explained below, we erred in relying on Taylor and Slocum because
neither case involved an order granting relief under rule 3.800(a). And
although Jordan did involve an order granting relief under rule
3.800(a), we now conclude that the Jordan court misapplied the law.
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IV. Orders Granting Relief Under
Rule 3.800(a) Are Not Final

In Simmons, we held that a trial court lacks jurisdiction to recon-
sider an order granting relief under rule 3.800(a) because such an
order becomes final when the State fails to appeal or seek rehearing.
274 So. 3d at 471-72. In concluding that an order granting relief under
3.800(a) is a final order, we cited our earlier decision in Jordan.

Jordan involved an order granting a postconviction motion filed
under rule 3.800(a). Before resentencing occurred, the trial judge
passed away and a successor judge was appointed. See Jordan, 81 So.
3d at 596. The successor judge granted the State’s motion for
reconsideration and denied Jordan’s rule 3.800(a) motion. Id.

Jordan appealed, arguing that the successor judge lacked jurisdic-
tion to reconsider the original ruling because that order was final. See
id. The State conceded error, admitting “that the motion for reconsid-
eration was untimely and the court was therefore without jurisdiction
to rule upon it.” Id. The Jordan court accepted the State’s concession.
Id. It concluded that the original order granting the rule 3.800(a)
motion was final “because it brought the postconviction proceedings
to an end” and because resentencing was a de novo proceeding. Id. In
reaching this conclusion, the court determined that the State could
challenge the order “only by way of a timely motion for rehearing or
an appeal.” Id. (emphasis in original). Because the State’s motion for
rehearing was untimely, the Jordan court held that the successor judge
lacked jurisdiction to vacate the original order granting the rule
3.800(a) motion. See id.

In so holding, the Jordan court cited State v. White, 470 So. 2d
1377 (Fla. 1985). Jordan, 81 So. 3d at 595. But White addressed an
order granting a Florida Rule of Criminal Procedure 3.850 motion, not
a rule 3.800(a) motion. 470 So. 2d at 1378. There, the State appealed
an order granting White’s rule 3.850 motion and vacating White’s
death sentences as constitutionally impermissible. Id. The White court
held that it had jurisdiction to hear the State’s appeal because rule
3.850 “by its own terms” considered orders entered on those motions
as final judgments. Id. at 1378-79.

As this Court did in Simmons, the Jordan court failed to appreciate
the differences between rules 3.800(a) and 3.850.9 Rule 3.800(a) does
not address the finality of any order entered on such a motion, while
rule 3.850 does.10 For this reason, the Jordan court incorrectly relied
on White to hold that an order granting a rule 3.800(a) motion was a
final order. Our reliance on Jordan in Simmons was similarly
misplaced. Instead, in Jordan and Simmons, we should have applied
the traditional test for finality to determine whether an order granting
a rule 3.800(a) motion is a final order:

[T]he test employed by the appellate court to determine finality of an
order, judgment or decree is whether the order in question constitutes
an end to the judicial labor in the cause, and nothing further remains
to be done by the court to effectuate a termination of the cause as
between the parties directly affected.

State v. Gaines, 770 So. 2d 1221, 1223-24 (Fla. 2000) (quoting S.L.T.
Warehouse Co. v. Webb, 304 So. 2d 97, 99 (Fla. 1974)).

While “there must be a terminal point in every proceeding both
administrative and judicial, at which the parties and the public may
rely on a decision as being final and dispositive of the rights and issues
involved therein,” this point is not reached until resentencing occurs.
Austin Tupier Trucking v. Hawkins, 377 So. 2d 679, 681 (Fla. 1979).
An order granting relief under rule 3.800(a) does not bring an end to
the judicial labor required to provide relief, so the order does not
become final until resentencing has occurred. See Farina v. State, 191
So. 3d 454, 459 (Fla. 2016) (Canady, J., dissenting) (“The order
granting the Defendant’s 3.800(a) motion is not a final order, as
judicial labor, i.e., resentencing, is still required.”) (quoting State v.

Delvalle, 745 So. 2d 541, 542 (Fla. 4th DCA 1999)); Morgan v. State,
45 Fla. L. Weekly D791 (Fla. 2d DCA Apr. 3, 2020) (“This court has
held that a ‘rule 3.800(a) motion d[oes] not create a new, separate
proceeding.’ ”) (quoting State v. Rudolf, 821 So. 2d 385, 386 (Fla. 2d
DCA 2002)). And so, we conclude that an order granting a rule
3.800(a) motion is not a final order. See Adams v. State, 949 So. 2d
1125, 1126 (Fla. 3d DCA 2007). We recede from our decisions in
Jordan and Simmons holding to the contrary.

V. Orders Granting Rule 3.800(a)
Motions Are Not Appealable

In Simmons, we also held that the State could have appealed the
trial court’s order granting relief under rule 3.800(a). 274 So. 3d at
470. We relied on the Florida Supreme Court’s decision in Taylor to
support our holding. That reliance was misplaced.

In Taylor, the trial court entered an order partially granting and
partially denying Taylor’s postconviction motion filed under rule
3.850. See 140 So. 3d at 527. While Taylor’s motion for rehearing on
the denial of his claims was pending, the trial court proceeded with
resentencing. See id. at 528. Taylor timely appealed his new sentence,
and it was affirmed. Later, Taylor filed an amended motion for
rehearing because the lower court never ruled on his previous motion.
That motion was denied, and Taylor appealed. The Fifth District
dismissed the appeal for lack of jurisdiction. The court held that
Taylor “should have raised any issues related to the disposition of his
other postconviction claims [in his first] appeal after resentencing.” Id.
at 528. Taylor sought review in the Florida Supreme Court.

The issue before the supreme court was whether “an order
disposing of a postconviction motion which partially denies and
partially grants relief is a final order for purposes of appeal, when the
relief granted requires subsequent action in the underlying case, such
as resentencing.” Id. at 527. The court determined that such an order
was “final for purposes of appeal.” Id. In making that determination,
the court cited a recent amendment to rule 3.850 that added subdivi-
sion (f)(8)(C). That section provided that “[t]he order issued after the
evidentiary hearing shall resolve all the claims raised in the motion
and shall be considered the final order for purposes of appeal.” Id. at
529.

In Simmons, we relied on the Taylor court’s “final for purposes of
appeal” statement to hold that an order granting relief under 3.800(a)
is likewise final for purposes of appeal. On closer examination of
Taylor, we conclude that our reliance on that decision was misplaced
and that the cases are distinguishable for three reasons.11

First, Taylor addressed whether an order partially denying a rule
3.850 motion was appealable. The Taylor court never addressed the
part of the order granting relief. Id. Nor did the court suggest any
limitation on the trial court’s authority to reconsider its ruling between
issuing the order and resentencing the defendant.

Second, two separate rules of procedure address the appealability
of an order granting relief under rule 3.850, while no procedural rule
authorizes an appeal from an order granting relief under rule 3.800(a).
Florida Rule of Appellate Procedure 9.140(c) describes the orders in
criminal cases that the State may appeal. Under the rule, the State may
appeal orders “granting relief under Florida Rules of Criminal
Procedure 3.801, 3.850, 3.851, or 3.853.” Fla. R. App. P.
9.140(c)(1)(J). And as the Taylor court observed, Florida Rule of
Criminal Procedure 3.850(f)(8)(C) provides that an order granting
postconviction relief after an evidentiary hearing is final for purposes
of appeal.

But unlike orders granting relief under rule 3.850, no rule or statute
authorizes the State to appeal an order granting relief under rule
3.800(a). The Florida Statutes limit the State’s right to appeal a
criminal ruling. State v. Odom, 24 So. 3d 1266, 1268 (Fla. 1st DCA
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2009) (discussing the statutory limitations on the State’s right to
appeal). Section 924.066(2), Florida Statutes, allows “[e]ither the
State or a prisoner in custody” to “obtain review” of “a trial court’s
adverse ruling granting or denying collateral relief.” But this statute
necessarily applies only to final orders because the supreme court has
“the sole authority of deciding when appeals may be taken from
interlocutory orders.” Gaines, 770 So. 2d at 1225 (quoting R.J.B. v.
State, 408 So. 2d 1048, 1050 (Fla. 1982)); Art. V, § 4(b), Fla. Const.
(vesting the supreme court with the authority to adopt rules to allow
review of interlocutory orders).

And so, for the State to appeal an order granting relief under rule
3.800(a)—a nonfinal order—the rules of criminal or appellate
procedure must authorize the appeal. But no such authority exists.
Although Florida Rule of Appellate Procedure 9.140(b)(1)(D) allows
a defendant to appeal an order denying or dismissing a rule 3.800(a)
motion, it does not authorize either party to appeal an order granting
a rule 3.800(a) motion. See also Fla. R. Crim. P. 3.800(a)(4) (requiring
all orders denying or dismissing motions to contain a notice of the
right to appeal). Instead, the State may appeal only after resentencing,
and only those orders “imposing an unlawful or illegal sentence or
imposing a sentence outside the range permitted by the sentencing
guidelines.” Fla. R. App. P. 9.140(c)(1)(M).

And because an order granting relief under rule 3.800(a) is not final
or appealable, we conclude that a trial court does not lose procedural
jurisdiction after granting a rule 3.800(a) motion but before
resentencing the defendant. See 14302 Marina San Pablo Place SPE,
LLC v. VCP-San Pablo, Ltd., 92 So. 3d 320, 321 (Fla. 1st DCA 2012)
(Ray, J., concurring) (defining procedural jurisdiction as the court’s
authority to act in a particular case). Our holdings in Jordan and
Simmons to the contrary were incorrect.

VI. Orders Granting Relief Under Rule 3.800(a)
May Be Reconsidered if the Defendant

Has Not Been Resentenced
In Simmons and Jordan, we also concluded that a trial court lacks

authority to reconsider an order granting rule 3.800(a) relief even
when resentencing has not yet occurred. This conclusion was
incorrect for two reasons.

First, as explained above, an order granting relief under rule
3.800(a) is a nonfinal order. A trial court may reconsider an order
granting a rule 3.800(a) motion just as it can reconsider other nonfinal
orders, until resentencing is complete. See Farina, 191 So. 3d at 459
(Canady, J., dissenting) (holding that an order is not final if “judicial
labor is still required to effectuate a termination of the case”); Rudolf,
821 So. 2d at 386 (holding that an order granting a rule 3.800(a)
motion “is essentially a nonfinal order entered after the entry of an
appealable final order”).

Second, a trial court has the inherent authority to reconsider an
order until it becomes final. In Simmons, the State cited Florida Rule
of Criminal Procedure 3.192 to argue that the trial court retained its
inherent authority to reconsider an order granting relief under rule
3.800(a). This rule provides that “[n]othing in this rule precludes the
trial court from exercising its inherent authority to reconsider a ruling
while the court has jurisdiction of the case.” Fla. R. Crim. P. 3.192. We
rejected the State’s argument on the retention of the trial court’s
inherent authority based on our reading of the preceding sentence,
which provides, “This rule shall not apply to postconviction proceed-
ings pursuant to rule 3.800(a), 3.801, 3.851, or 3.853.” Fla. R. Crim.
P. 3.192. Our reading of rule 3.192 was flawed.

The better reading of the limitation in rule 3.192 is that the
procedural requirements for rehearing outlined in rule 3.192 do not
apply to rehearing motions filed under rules 3.800(a), 3.801, 3.851, or
3.853. Indeed, several of these rules provide their own timelines for

rehearing.12 So understood, the last sentence of rule 3.192 clarifies that
the rule does not infringe on the trial court’s inherent authority to
revisit its nonfinal rulings. See Schultz v. State, 289 So. 3d 921, 924
(Fla. 4th DCA 2020) (recognizing a trial court’s inherent authority to
reconsider its ruling on a motion to withdraw); Oliver v. Stone, 940 So.
2d 526, 529 (Fla. 2d DCA 2006) (“It is well established that a trial
court may reconsider and modify interlocutory orders at any time until
final judgment is entered.”). And so, until resentencing occurs, a trial
court has the inherent authority to reconsider an order granting a rule
3.800(a) motion.13

VII. Application to Rogers
Rogers moved for postconviction relief under rule 3.800(a),

arguing that her forty-year sentence was a de facto life sentence and
that she was entitled to resentencing under Graham and Miller. After
the State conceded error, the trial court granted Rogers’ motion and
ordered resentencing. But before resentencing, this Court decided
Hart v. State, 255 So. 3d 921 (Fla. 1st DCA 2018). In Hart, we held
that a juvenile offender’s fifty-year sentence did not violate the Eighth
Amendment or Graham. See id. at 927.

Based on Hart, the State asked the trial court to reconsider the order
granting resentencing. The State argued that Rogers’ forty-year
sentence did not violate Miller or Graham because her sentence was
not a de facto life, life, or mandatory sentence. The State asserted that
Rogers would have a meaningful opportunity for release during her
lifetime. Using the gain-time formula, the State calculated that Rogers
could obtain release by the time she was forty-two years old. After
hearing from the parties, the court granted the State’s motion and
rescinded its order granting Rogers’ rule 3.800(a) motion.

On appeal, Rogers argues that the State’s motion for reconsidera-
tion was untimely because it was filed over a year after the trial court
rendered its order granting her postconviction motion. Rogers then
asserts that the State’s failure to appeal that order divested the trial
court of jurisdiction to rescind it. Finally, Rogers argues that even if
the court retained jurisdiction to revisit its original order, the court
erred in denying relief under rule 3.800(a). She claims she is entitled
to resentencing because her sentence provides for release only at the
end of her sentence and allows for no opportunity to obtain early
release based on a showing of maturity and rehabilitation.

We disagree. Because resentencing had not yet occurred, the trial
court retained jurisdiction to reconsider its original ruling. The trial
court properly applied the law as it existed when it considered the
motion to reconsider and did not err in denying Rogers relief under
rule 3.800(a). Hart, 255 So. 3d at 927. Rogers was sentenced to forty-
five years’ imprisonment, with five years suspended. This is not a de
facto life sentence. She was fifteen years old when her sentence was
imposed. Even if she serves her entire sentence, she would be released
before the age of fifty-five (assuming the other five years of her
sentence remain suspended). Because Rogers’ sentence affords her a
meaningful opportunity for release during her natural life, the trial
court correctly found that her sentence does not violate Graham, and
it properly denied her rule 3.800(a) motion.14 See Hart, 255 So. 3d at
927.

VIII. Conclusion
An order granting postconviction relief under rule 3.800(a) is not

final or appealable until resentencing has occurred. Until then, the trial
court retains jurisdiction and has the inherent authority to reconsider
an order granting relief under rule 3.800(a). For these reasons, we
recede from Simmons and Jordan and affirm the trial court’s order
finding that Rogers was not entitled to postconviction relief.

As noted above, the Fourth and Fifth Districts have followed
Simmons and held that a trial court may not reconsider or vacate an
order granting relief under rule 3.800(a), even when resentencing has
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not occurred. See Jones v. State, 279 So. 3d 172 (Fla. 4th DCA 2019);
Magill v. State, 287 So. 3d 1262 (Fla. 5th DCA 2019). Based on our
holding here, we certify conflict with Jones and Magill.

AFFIRMED; CONFLICT CERTIFIED. (RAY, C.J., and WOLF,
LEWIS, ROBERTS, OSTERHAUS, BILBREY, WINOKUR, M.K.
THOMAS, and NORDBY, JJ., concur. B.L. THOMAS, J., concurs
specially with opinion, in which ROBERTS, WINOKUR, JAY, and
M.K. THOMAS, JJ., join. BILBREY, J., concurs with opinion.
TANENBAUM, J., concurs in the result, with opinion. MAKAR, J.,
dissents from the denial of motion for dissolution with opinion, in
which KELSEY, J., concurs as to result only.)
))))))))))))))))))

1In her motion, Rogers refers to her sentence as a forty-year sentence. Stated more
accurately, it is a forty-five-year sentence, with five years suspended.

2The record does not reveal the reasons for the delay.
3As noted by Judge Bilbrey in his concurring opinion, the State in Simmons did not

advance several arguments it now presents to support rehearing in Rogers. As a
member of the Simmons panel and the author of that opinion, I find that the State’s
arguments on rehearing here are well taken. See Ramos v. Louisiana, No. 18-5924 (U.S.
Apr. 20, 2020) (“Every judge must learn to live with the fact he or she will make some
mistakes; it comes with the territory. But it is something else entirely to perpetuate
something we all know to be wrong only because we fear the consequences of being
right.”).

4Judge Tanenbaum suggests that the Rogers panel could have affirmed the order on
appeal without receding from Simmons. We disagree. Simmons, Jordan, and Rogers
all involved trial courts rescinding orders granting resentencing under rule 3.800(a),
and all held that the trial court lacked authority to do so. See Sims v. State, 260 So. 3d
509, 514 (Fla. 1st DCA 2018) (observing that “[e]ach panel decision is binding on
future panels, absent an intervening decision of a higher court or this court sitting en
banc”); In re Rule 9.331, Determination of Causes by a Dist. Court of Appeal En Banc,
Fla. R. App. P., 416 So. 2d 1127, 1128 (Fla. 1982) (“[T]he suggestion that each three-
judge panel may rule indiscriminately without regard to previous decisions of the same
court is totally inconsistent with the philosophy of a strong district court of appeal
which possesses the responsibility to set the law within its district.”).

5Judge Makar argues that prudential concerns counsel against rehearing this case
en banc because the supreme court is considering “the identical issue.” We disagree.
The Florida Supreme Court has accepted review in State v. Frances, SC20-252 and
State v. Jackson, SC20-257—both death penalty appeals. In both cases, the defendants
sought postconviction relief under Florida Rule of Criminal Procedure 3.851, seeking
to set aside their death sentences based on Hurst v. State, 202 So. 3d 40 (Fla. 2016). In
each case, the lower courts initially granted relief. But before a new penalty phase
began, the Florida Supreme Court decided State v. Poole, 45 Fla L. Weekly S41 (Fla.
Jan. 23, 2020). Following that decision, the State moved to reinstate the death sentences
in both cases. But the State’s motions were denied. Based on Simmons, the lower courts
ruled that they lacked authority to reconsider or vacate their earlier orders granting the
defendants’ rule 3.851 motions. Deciding the issues raised in those two death penalty
appeals may require consideration of some of the issues addressed here. But the
supreme court would not be required to address the State’s authority to appeal an order
granting resentencing under rule 3.800(a), the finality of an order granting a rule
3.800(a) motion, or the trial court’s inherent authority to reconsider such an order. For
these reasons, our consideration of Rogers en banc is not a “race” to compete with the
supreme court. Rather, our consideration of this case provides an opportunity to correct
several errors in our postconviction jurisprudence.

6Rogers v. State, 45 Fla. L. Weekly D357 (Fla. 1st DCA Feb. 13, 2020); Melton v.
State, 45 Fla. L. Weekly D357 (Fla. 1st DCA Feb. 13, 2020); Earley v. State, 289 So.
3d 573 (Fla. 1st DCA 2020); Albritton v. State, 45 Fla. L. Weekly D283 (Fla. 1st DCA
Feb. 6, 2020); Baldwin v. State, 45 Fla. L. Weekly D197 (Fla. 1st DCA Jan. 22, 2020);
Magill v. State, 287 So. 3d 1262 (Fla. 5th DCA 2019); Price v. State, 286 So. 3d 922
(Fla. 5th DCA 2019); Keebler v. State, 286 So. 3d 385 (Fla. 5th DCA 2019); White v.
State, 284 So. 3d 1096 (Fla. 4th DCA 2019); German v. State, 284 So. 3d 572 (Fla. 4th
DCA 2019); Wintill v. State, 283 So. 3d 1283 (Fla. 1st DCA 2019); Scott v. State, 283
So. 3d 1280 (Fla. 4th DCA 2019); Henderson v. State, 280 So. 3d 1132 (Fla. 1st DCA
2019); Wehr v. State, 279 So. 3d 340 (Fla. 5th DCA 2019); Jones v. State, 279 So. 3d
172 (Fla. 4th DCA 2019); Barnes v. State, 278 So. 3d 321 (Fla. 1st DCA 2019); State
v. Jackson, 276 So. 3d 488 (Fla. 1st DCA 2019).

7At the time, the death penalty could be imposed for the offense. Ten years later, the
United States Supreme Court held that a death sentence for rape of an adult woman was
unconstitutional. Coker v. Georgia, 433 U.S. 584, 592 (1977). Then in 2005, the Court
held unconstitutional the imposition of the death penalty on an offender who was under
the age of eighteen when he committed the offense. Roper v. Simmons, 543 U.S. 551,
574-75 (2005).

8The Florida Supreme Court reached a similar conclusion in State v. Michel, 257
So. 3d 3 (Fla. 2018). The court held that a juvenile’s life sentence with the possibility
of parole after twenty-five years was not the equivalent of life without the possibility
of parole and thus was not cruel and unusual punishment under the Eighth Amendment.

Id. at 7.
9The Second District recently discussed the differences between the rules and held

that a postconviction court lacked jurisdiction to rescind an order granting a rule 3.850
motion. See Croft v. State, 45 Fla. L. Weekly D711 (Fla. 2d DCA Mar. 25, 2020)

10See Judge v. State, 596 So. 2d 73, 76-77 (Fla. 2d DCA 1991) (on rehearing en
banc) (explaining the differences between rule 3.800(a) and rule 3.850 and discussing
the narrower application of rule 3.800(a)).

11Our reliance on our earlier decision in Slocum was similarly misplaced. Like
Taylor, Slocum involved an appeal from an order partially granting and partially
denying relief under rule 3.850. Slocum, 95 So. 3d at 912.

12See Fla. R. Crim. P. 3.800(b)(1)(B) (authorizing rehearing of “any signed, written
order entered under subdivisions (a) and (b) of this rule”); Fla. R. Crim. P. 3.801(e)
(implementing the same rehearing procedures as found in rule 3.850); Fla. R. Crim. P.
3.850(j) (allowing a party to file a motion for rehearing within fifteen days of service);
Fla. R. Crim. P. 3.851(f)(7) (authorizing a motion for rehearing within fifteen days of
the date of rendition); Fla. R. Crim. P. 3.853(e) (requiring motions for rehearing to be
filed within fifteen days after service of the order denying relief).

13In his concurrence, Judge B. L. Thomas makes sound arguments to support a trial
court’s inherent authority to reconsider any nonfinal order in a criminal case. Even so,
we confine our analysis to the question presented here—the authority of a trial court to
reconsider an order granting resentencing under rule 3.800(a).

14The supreme court reached a similar conclusion in Pedroza v. State, 45 Fla. L.
Weekly S93 (Fla. Mar. 12, 2020). The supreme court clarified that “a juvenile
offender’s sentence does not implicate Graham, and therefore Miller, unless it meets
the threshold requirement of being a life sentence or the functional equivalent of a life
sentence.” Id.

))))))))))))))))))
(B.L. THOMAS, J., concurring specially.) The State’s motion for
rehearing en banc correctly expressed the foundational principle at
issue here: “Absent finality of judgment, it is the notice of appeal—not
the passage of time—that removes a trial court’s jurisdiction to revisit
its ruling.” Prior to final judgment, the trial court can and should
correct its own previous incorrect appealable rulings which a party has
not appealed. In fact, the supreme court has held that a trial court
retains jurisdiction even after it has entered final judgment:

We . . . hold that when a court incorporates a settlement agreement
into a final judgment or approves a settlement agreement by order and
retains jurisdiction to enforce its terms, the court has the jurisdiction
to enforce the terms of the settlement agreement even if the terms are
outside the scope of the remedy sought in the original pleadings.

Paulucci v. Gen. Dynamics Corp., 842 So. 2d 797, 803 (Fla. 2003)
(emphasis added) (footnote omitted). Logically, if a court retains
jurisdiction to enforce a settlement agreement after entering final
judgment, a court retains jurisdiction to reconsider a previous,
appealable order now rendered invalid by intervening precedent or the
trial court’s reconsideration of a prior erroneous appealable ruling not
appealed by the parties before entering final judgment.

And, in fact, the supreme court has long recognized that a trial
court has the inherent power and authority to reconsider its interlocu-
tory orders before entering final judgment: “As the District Court held,
it is well settled that a trial court has the inherent authority to control
its own interlocutory orders prior to final judgment.” N. Shore Hosp.,
Inc. v. Barber, 143 So. 2d 849, 851 (Fla. 1962) (citation omitted).
Logically, the trial court must also possess the power and authority to
control its prior appealable decisions not classified as “interlocutory”
if the party adversely affected does not appeal that prior decision
before the trial court enters final judgment. The principle of law that
a trial court retains authority to “control its own interlocutory orders
prior to final judgment” does not exclude the trial court’s inherent
authority to “control” all its orders prior to final judgment.

To hold otherwise leads directly to illogical and unlawful results.
If prior to final judgment, a trial court cannot reconsider its own prior
appealable decisions, then that trial court could be required to disobey
subsequent supreme court precedent merely based on the failure of a
party to exercise its right to appeal. For example, assume that a trial
court granted a motion for a new trial based on a rule of law which was
later overruled by the supreme court. Also, assume that the adversely
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affected party did not timely appeal that order. Under the illogical
proposition in Simmons v. State, 274 So. 3d 468 (Fla. 1st DCA 2019),
the trial court is prohibited from reconsidering its prior erroneous
order granting the new trial even though that order is now contrary to
a binding supreme court decision. See Frazier v. Seaboard RR Inc.,
508 So. 2d 345 (Fla. 1987) (holding that orders granting new trial are
not interlocutory in nature and are final orders not subject to motion
for rehearing, clarifying Bowen v. Williard, 340 So. 2d 110 (Fla.
1976)); Fla. R. App. P. 9.110(a)(3); Philip J. Padovano, 2 Florida
Appellate Practice § 23:7 (2019 ed.)*.

Other examples of reviewable orders issued during discovery and
trial are readily apparent. For example, where a trial court erroneously
orders the disclosure of privileged material, such an order is
reviewable by the appellate court:

We may review an interlocutory order that is not appealable under
Florida Rule of Appellate Procedure 9.130 by petition for certiorari
only when the petitioner establishes (1) a departure from the essential
requirements of the law, (2) resulting in material injury for the
remainder of the trial (3) that cannot be corrected on postjudgment
appeal. . . . It is well established that “[c]ertiorari review ‘is appropriate
in cases that allow discovery of privileged information.

Butler v. Harter, 152 So. 3d 705, 709-10 (Fla. 1st DCA 2014)
(citations omitted). In Butler, we granted the writ for certiorari to
prevent disclosure of confidential work product. And, although a
party may not seek extraordinary review due to cost, delay, or other
considerations, a party may reiterate to the court that although it does
not seek review, the judge’s ruling is error and will cause irreparable
harm.

Now assume the trial court decides after the time for review has
expired that its prior ruling was error—perhaps after researching the
matter, reading Butler, or otherwise deciding that its ruling will be a
departure from the essential requirements of law, cause great embar-
rassment by the disclosure of confidential information, and cannot be
remedied on direct appeal. Under Simmons, the trial court is precluded
from revisiting its order and reversing itself because the party harmed
by the prior order did not seek timely review by this Court. This
illogical result is based on the fiction that somehow, the trial court
“lost jurisdiction” to reconsider a prior appealable order which a party
failed to challenge on appeal. However, the trial court does not lose
jurisdiction until it enters a final judgment, and perhaps not even then
under Paulucci.

Another example of a trial court’s appealable interlocutory ruling
is venue. Fla. R. App. P. 9.130(a). This decision can be complex,
subject to two different standards of review by the appellate court:

Cedar urges us to review the trial court’s venue decision under an
abuse of discretion standard. . . . [T]here are at least two different types
of venue decisions a trial court may be asked to make, each requiring
a different standard of review. For example, when a party moves to
transfer venue for the convenience of the parties, the trial court is faced
with more than one legally acceptable venue and must chose a good
location. The trial court exercises discretion in making this venue
decision. The trial court’s selection will not be disturbed by an
appellate court absent an abuse of discretion. If the trial court transfers
venue to a location where the action could not have been brought,
such a transfer is probably both an error of law and an abuse of
discretion.

By contrast, when a trial court is presented with a motion to
transfer venue based on the impropriety of the plaintiff’s venue
selection, the defendant is arguing that, as a matter of law, the lawsuit
has been filed in the wrong forum. In order to rule on such a motion,
the trial court needs to resolve any relevant factual disputes and then
make a legal decision whether the plaintiff’s venue selection is legally
supportable. A trial court’s factual decisions in this context are
reviewed to determine whether they are supported by competent,
substantial evidence or whether they are clearly erroneous. The trial

court’s legal conclusions are reviewed de novo.

PricewaterhouseCoopers LLP v. Cedar Res., Inc., 761 So. 2d 1131,
1133 (Fla. 2d DCA 1999) (emphasis added) (citations omitted).

It is not surprising that a trial court may reconsider such a ruling
before trial commences, long after the party seeking the venue change
declined to seek appellate review. But the trial court may later
determine it made a legal error in denying the venue change. Under
our holding in Simmons, the trial court is deemed to have “lost
jurisdiction” because the party could have appealed but failed to do so.
However, this principle is incorrect because the trial court certainly
did not lose jurisdiction, subject matter or otherwise, and the trial court
retains the authority to revisit that decision rather than be permanently
bound by its prior, incorrect decision merely because a party failed to
seek review under Fla. R. App. P. 9.130. ATM Ltd. v. Caporicci
Footwear, Corp., 867 So. 2d 413, 413-14 (Fla. 3rd DCA 2003).

Thus, I would expand the holding in Judge Rowe’s opinion to hold
that every trial court has the inherent authority prior to entering final
judgment to reconsider its own prior appealable decisions which a
party failed to appeal. It matters not whether the prior appealable
decision was rendered in a rule 3.800 or a 3.850 proceeding, a civil
suit, or any other case in which final judgment has not been entered.

Furthermore, our holding in Simmons cannot be squared with the
rule of law that trial courts possess jurisdiction to reconsider prior
incorrect appealable rulings, before entering final judgment:

Since the trial court retains inherent authority to reconsider and, if
deemed appropriate, alter or retract any of its nonfinal rulings prior to
entry of the final judgment or order terminating an action, see North
Shore Hosp., Inc. v. Barber, 143 So. 2d 849, 851 (Fla. 1962); Hunter
v. Dennies Contracting Co., 693 So. 2d 615, 616 (Fla. 2d DCA 1997),
the motion for a new trial filed by the coplaintiff, if granted, could
have affected Silvestrone’s rights and liabilities. Therefore,
Silvestrone’s rights or liabilities were not finally and fully adjudicated
until the presiding judge resolved these matters and recorded final
judgment and this final judgment became final.

Silvestrone v. Edell, 721 So. 2d 1173, 1175 (Fla. 1998).
As then-Judge Ray previously wrote in a concurring opinion

addressing a post-final judgement ruling:
Subject matter jurisdiction is a court’s constitutional or statutory

power “to deal with a class of cases to which a particular case be-
longs,” Paulucci v. Gen. Dynamics Corp., 842 So. 2d 797, 801 n. 3
(Fla. 2003), and a challenge to such jurisdiction cannot be waived,
Tabb ex rel. Tabb v. Fla. Birth-Related Neurological Injury Compen-
sation Ass’n, 880 So. 2d 1253, 1256 (Fla. 1st DCA 2004). There is no
doubt that a circuit court has subject matter jurisdiction over the type
of foreclosure action in this case. Art. V, § 5(b), Fla. Const.; §§
26.012(2)(a), (c), (g), 34.01(1)(c), Fla. Stat. (2010). . . . Thus, subject
matter jurisdiction was not absent below.

The type of jurisdiction the court lacked was its “power . . . over a
particular case that is within its subject matter jurisdiction,” as
determined by reference to the case’s procedural posture. See T.D. v.
K.D., 747 So. 2d 456, 457 n. 2 (Fla. 4th DCA 1999). This species of
jurisdiction is termed “case jurisdiction” or “continuing jurisdiction”
by some courts. It has also been referred to as “procedural jurisdic-
tion,” meaning a court’s authority to act in a particular case.

14302 Marina San Pablo Place SPE, LLC v. VCP-San Pablo, Ltd., 92
So. 3d 320, 321 (Fla. 1st DCA 2012) (Ray, J., concurring) (emphasis
added) (footnote omitted). In Marina, this Court held that a trial court
lacked jurisdiction to award fees and assessments three months after
it had entered final judgment, where the moving party had failed to
timely seek rehearing or relief from judgment under Rule of Civil
Procedure 1.540. But the concurring opinion correctly noted that the
circuit court there did not lack subject-matter jurisdiction.

One case cited in this concurring opinion explained that a circuit
court may lose “case jurisdiction” when a final dismissal is entered,
but the court retains jurisdiction otherwise. Judge Schwartz wrote for
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the Third District and stated:
We do not, however, agree with the contention that the judgment

is infirm on the ground that the trial court lost jurisdiction over the
cause as a whole when it entered an order of dismissal pursuant to
Florida Rule of Civil Procedure 1.070(j) some two years before the
judgment. It is true that, after the final dismissal of a claim or com-
plaint, either with or without prejudice, the trial court is without
further “case jurisdiction” and cannot render a judgment of any kind
in the case. This rule does not apply here, however because the cited
order, which states that the cause “shall stand dismissed” in the
absence of an appropriate “motion showing good cause” why “service
was not effectuated” is not a final order under this doctrine. See United
Water Fla., Inc. v. Florida Pub. Serv. Comm’n, 728 So. 2d 1250 (Fla.
1st DCA 1999) (holding that order which purported to become final
on a certain future date in the absence of a petition for a formal hearing
was not a final order); Department of Transp. v. Post, Buckley, Schuh
& Jernigan, 557 So. 2d 145 (Fla. 1st DCA 1990) (holding that order,
which purported to dismiss cause for failure to prosecute subject to
reinstatement for good cause shown by motion, was not final order
dismissing the case). See Newman v. Newman, 858 So. 2d 1273 (Fla.
1st DCA 2003). See generally, Edward L. Nezelek, Inc. v. Sunbeam
Television Corp., 413 So. 2d 51 (Fla. 3d DCA 1982), review denied,
424 So. 2d 763 (Fla. 1982). Because the court therefore retained
jurisdiction to enter the final judgment on appeal, as against
Mohamed, the judgment is affirmed.

ATM Ltd. v. Caporicci Footwear, Corp., 867 So. 2d 413, 413-14 (Fla.
3rd DCA 2003) (emphasis in original) (footnote omitted) (some
citations omitted).

Again, logically, if a circuit court retains jurisdiction in this
example and under the facts in Paulucci, to take further action, it
cannot “lose” any jurisdiction, subject matter or “case” jurisdiction,
where the case is not concluded by final judgment or dismissal. Thus,
here and in any case, a court can revisit any prior ruling, regardless if
the prior ruling could have been appealed by a party but was not. This
is especially correct where a judge in an ongoing proceeding must
now change a prior ruling to comply with intervening and applicable
precedent.

And the distinction between a case involving a motion seeking
relief under rule 3.850 rather than rule 3.800 cannot deprive a trial
court of jurisdiction so that it must disobey intervening supreme court
precedent merely because the State failed to appeal the prior incorrect
3.850 ruling granting resentencing. In fact, a defendant seeking relief
under rule 3.850 is entitled to assert more grounds for relief:

The following grounds may be claims for relief from judgment or
release from custody by a person who has been tried and found guilty
or has entered a plea of guilty or nolo contendere before a court
established by the laws of Florida:
(1) the judgment was entered or sentence was imposed in violation of
the Constitution or laws of the United States or the State of Florida;
(2) the court did not have jurisdiction to enter the judgment;
(3) the court did not have jurisdiction to impose the sentence;
(4) the sentence exceeded the maximum authorized by law;
(5) the plea was involuntary; or
(6) the judgment or sentence is otherwise subject to collateral attack.

Fla. R. Crim. P. 3.850 (emphasis added).
Compare this provision for collateral attack with the narrow

grounds authorized in Florida Rule of Criminal Procedure 3.800: “A
court may at any time correct an illegal sentence imposed by it, or an
incorrect calculation made by it in a sentencing scoresheet, when it is
affirmatively alleged that the court records demonstrate on their face
an entitlement to that relief[.]” (Emphasis added).

Thus, the proposition that the more narrow ground for relief
asserted under rule 3.800—that the sentence is illegal on its face—
allows the trial court to revisit its prior incorrect ruling but the broader
collateral attack under rule 3.850, which allows several independent

grounds for a new trial and a new sentence, does not allow a trial court
to revisit its prior incorrect rulings because a party failed to appeal that
ruling, is illogical. This was tacitly recognized recently by the Second
District, which held that the trial court could not revisit its ruling
granting relief under rule 3.850 but would likely (and, in fact, be
required) to enter or impose the same sentence on remand:

We are mindful that Mr. Croft may have won a pyrrhic victory, see
Franklin, 258 So. 3d at 1241; Michel, 257 So. 3d at 6, because “the
decisional law effective at the time of the resentencing applies.” State
v. Fleming, 61 So. 3d 399, 400 (Fla. 2011). Hence, upon resentencing,
Mr. Croft may yet receive the same sentence.

Croft v. State, No. 2D18-5109, 2020 WL 1444973, at *2 (Fla. 2d DCA
Mar. 25, 2020).

Trial courts have broad authority to reconsider prior rulings in
pending cases, as this Court has recognized:

Despite the lack of a specific rule permitting a court to rehear its
denial, courts have the inherent authority to reconsider most matters.
See generally Panama City Gen. P’ship v. Godfrey Panama City Inv.,
LLC, 109 So. 3d 291, 292 (Fla. 1st DCA 2013) (construing unautho-
rized motion for rehearing as motion for reconsideration and explain-
ing general ability of trial court to reconsider matters it could not
otherwise rehear) (citing Monte Campbell Crane Co., Inc. v. Hancock,
510 So. 2d 1104 (Fla. 4th DCA 1987)); see also Silvestrone v. Edell
721 So. 2d 1173, 1175 (Fla. 1998) (citing N. Shore Hosp., Inc. v.
Barber, 143 So. 2d 849, 851 (Fla. 1962) (“[I]t is well settled that a trial
court has the inherent authority to control its own interlocutory orders
prior to final judgment.”)).

Yet, this inherent authority is limited to non-final, interlocutory
orders rendered prior to final judgment. See Panama City Gen. P’ship,
109 So. 3d at 292 (“any order entered prior to the rendition of final
judgment in the cause.”); see also Silvestrone, 721 So. 2d at 1175
(“any of its nonfinal rulings prior to entry of the final judgment or
order terminating an action”); N. Shore Hosp., 143 So. 2d at 851
(“control its own interlocutory orders prior to final judgment”). An
order denying a motion for relief from judgment is not interlocutory
or non-final. See Fla. Rules of Appellate Procedure, 2 So. 3d 89, 92-
93 (Fla. 2008) (explaining “unique nature” of order denying relief
from judgment and amending Rule 9.130 title to include “specified
final orders”). And the denial comes after final judgment, thus limiting
the jurisdiction and authority of the trial court to Rules 1.530 and
1.540. See Shelby Mut. Ins. Co. v. Pearson, 236 So. 2d 1, 3-4 (Fla.
1970); Buckman v. Beighley, 128 So. 3d 133, 134 (Fla. 1st DCA
2013). Because the denial was not interlocutory or non-final, and
because it was subject to the strict limits and manner of rule and
statute, the court was without inherent authority to reconsider its
decision. Instead, Appellant’s mechanism for review was timely
appeal to this Court.

Helmich v. Wells Fargo Bank, N.A., 136 So. 3d 763, 765-66 (Fla. 1st
DCA 2014) (emphasis added in part).

In Panama City General Partnership, we stated the correct rule of
law regarding a trial court’s inherent authority to reconsider its prior
rulings:

Furthermore, while “a legally insufficient motion to vacate a
default cannot be corrected as a matter of right by a motion for
reconsideration or hearing, a trial court does have the inherent
discretionary power to reconsider any order entered prior to the
rendition of final judgment in the cause.” City of Hollywood v.
Cordasco, 575 So. 2d 301, 302 (Fla. 4th DCA 1991) (emphasis in
original); Monte Campbell Crane Co., Inc., 510 So. 2d 1104 (Fla. 4th
DCA 1987) (holding that unauthorized motion for rehearing to set
aside default heard by trial court will be considered as motion for
reconsideration); see generally, James H. Wyman, Reconsideration
or Rehearing: Is There a Difference, Fla. B.J., 83, June 2009, at 79.
Because the trial court exercised its discretionary power and reached
the merits of Appellant’s motion, we do so as well.

109 So. 3d at 292 (second emphasis added).
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We should hold and clearly state that prior to final judgment, a trial
court has the inherent authority to reconsider a prior incorrect
appealable ruling, where a party failed to appeal that prior ruling. As
part of this analysis, it is important to be precise by what is meant by
the proposition that “judicial labor is complete.” A factual understand-
ing of the proposition that “judicial labor is complete” must accommo-
date reality: in a collateral case involving a previous decision to grant
resentencing, or the order granting a new trial described above,
judicial labor is obviously not complete: further proceedings must be
conducted, and it is during that period when a trial court logically must
have the authority to reconsider a prior incorrect decision. We have
previously held:

Our conclusion in this regard is influenced by the generally recog-
nized test for determining the finality of a judgment, which is
“whether the judicial labor is at an end.” Slatcoff v. Dezen, 72 So. 2d
800, 801 (Fla.1954). Accord Financial International Life Insurance
Co. v. Beta Trust Corporation, Ltd., 405 So. 2d 306 (Fla. 4th DCA
1981); The Travelers Indemnity Co. v. Walker, 401 So. 2d 1147 (Fla.
3d DCA 1981); Palardy v. Igrec, 388 So. 2d 1053 (Fla. 4th DCA
1980). As we have previously observed:

The traditional test usually employed by the courts of this state in
determining the finality of an order, judgment, or decree is whether
the order in question marks the end of the judicial labor in the case,
and nothing further remains to be done by the court to fully
effectuate a termination of the cause as between the parties
directly affected. Hotel Roosevelt Co. v. City of Jacksonville, 192
So. 2d 334, 338 (Fla. 1st DCA 1966). Accord Chan v. Brunswick
Corp., 388 So. 2d 274, 275 (Fla. 4th DCA 1980) (order final when
all judicial labor required or permitted is complete).

Pruitt v. Brock, 437 So. 2d 768, 773-74 (Fla. 1st DCA 1983).
As the State correctly argues in its Motion for Rehearing En Banc,

the classification of an order as “appealable” does not necessarily
correlate to a classification of an order where continued judicial labor
is necessary. Thus, the supreme court’s decision in Taylor v. State, 140
So. 3d 526 (Fla. 2014) does not hold that a trial court cannot recon-
sider a decision to grant a resentencing. Nothing in that opinion
addresses a trial court’s authority to reconsider a prior appealable
ruling that was not appealed. There, the State argued the defendant
could not appeal. The court in Taylor said:

The certified conflict issue presented in this case is whether an
order disposing of a postconviction motion which partially denies and
partially grants relief is a final order for purposes of appeal, when the
relief granted requires subsequent action in the underlying case, such
as resentencing. For the reasons explained below, we hold that an
order which partially denies and partially grants postconviction relief
is a final order for purposes of appeal, even if the relief granted
requires subsequent action in the underlying case.

140 So. 3d at 527 (emphasis added) (footnote omitted).
In other words, rather than require a defendant to wait until the

continued judicial labor is, in fact, “complete,” the defendant may
appeal that portion of the order entered in a rule 3.850 proceeding
denying relief in part. Thus, the court held that because a resentencing
is a “new, independent proceeding,” allowing “an appeal from the
underlying postconviction proceeding does not foster piecemeal
litigation or waste judicial resources.” Taylor, 140 So. 3d at 529
(emphasis added). But no one could persuasively argue that under
Taylor, because the trial court had previously denied relief on some
grounds, that the trial court could not revisit that ruling when address-
ing only a sentencing claim, if hypothetically, the trial court decided
that the defendant had received ineffective assistance of counsel and
was entitled to a new trial. That is, merely because the defendant could
have but did not appeal that portion of the order previously denying
the ineffective claim does not establish that the trial court lacked the

authority to reconsider certain rulings that would significantly grant
the defendant additional relief on resentencing, including ordering a
new trial. Upon entering an amended order granting a new trial, the
State could appeal that ruling on the merits but not on the illogical
ground that the trial court lacked jurisdiction solely because the
defendant failed to appeal the appealable adverse prior ruling.

To decide that trial courts cannot reconsider their rulings, even
appealable rulings, because a party failed to avail itself of an appeal,
during continued judicial labor, is contrary to Article V, common law,
and common sense. Such a rule would empower the litigant that fails
to timely appeal or seek rehearing to strip the trial court of its constitu-
tional authority to resolve an ongoing dispute, which must necessarily
include the authority of a trial court to reverse itself during a pending
case. See Silvestrone v. Edell, 721 So. 2d at 1175; N. Shore Hosp., Inc.
v. Barber, 143 So. 2d at 851; Panama City Gen. P’ship v. Godfrey
Panama City Inv, LLC, 109 So. 3d at 292. This would deny the trial
court the power and flexibility to change course during litigation even
where an intervening decision of a higher court mandates the trial
court’s reconsideration merely because a litigant declined to appeal
the previous appealable order.

Nothing in our organic law lends support to such a proposition. See
Art. V, §§ 1, 5, Fla. Const. And, no statute provides such a limitation
on judicial power. See §§ 25.012(2)-(3), .012(5), Fla. Stat. Our
holding today should be much broader to comport with long-estab-
lished law recognizing a trial court’s jurisdiction to revisit its rulings
prior to final judgment where no notice of appeal has divested the trial
court of its jurisdiction.
))))))))))))))))))

*Although an order granting a new trial is a nonfinal order, it is reviewable by the
procedures that apply to appeals from final orders. Rule 9.110(a)(3) of the Florida
Rules of Appellate Procedure includes new trial orders within the class of orders that
are appealable under Rule 9.110, and Rule 9.130(a)(4) clarifies this unique classifica-
tion by stating that “orders granting motions for new trial in jury and non-jury cases are
reviewable by the method prescribed in Rule 9.110.” (Emphasis added).

))))))))))))))))))
(BILBREY, J., concurring.) I concur in the majority opinion. In
Simmons v. State, 274 So. 3d 468 (Fla. 1st DC A 2019), we were
bound by Jordan v. State, 81 So. 3d 595 (Fla. 1st DCA 2012). See
Wanless v. State, 271 So. 3d 1219, 1223 (Fla. 1st DCA 2019) (“We are
of course bound to follow our own decisions unless and until an
intervening decision from the Florida Supreme Court, the United
States Supreme Court, or this court sitting en banc compels other-
wise.”); see also In re Rule 9.331, Determination of Causes by a
District Court of Appeal En Banc, Florida Rules of Appellate
Procedure, 416 So. 2d 1127, 1128 (Fla. 1982) (noting that “if intra-
district conflict is not resolved within the districts courts by en banc
decision, totally inconsistent decisions could be left standing and
litigants left in doubt as to the state of law”).1

Additionally, in Simmons the State did not argue the distinction
made here between motions under rule 3.800 and rule 3.850, Florida
Rules of Criminal Procedure. Compare Croft v. State, 45 Fla. L.
Weekly D711, 2020 WL 1444973 (Fla. 2d DCA Mar. 25, 2020)
(holding trial court lacked jurisdiction to enter an order rescinding
prior order granting resentencing after time to appeal under rule 3.850,
Florida Rules of Criminal Procedure, had expired), with Morgan v.
State, 45 Fla. L. Weekly D791a, 2020 WL 1646798 (Fla. 2d DCA
Apr. 3, 2020) (holding trial court retained jurisdiction to enter an order
rescinding prior order granting resentencing since the order under rule
3.800, Florida Rules of Criminal Procedure, granting resentencing
was not an appealable final order). We are correct to overrule
Simmons and Jordan.2, 3

Our action here, correct though it is, will result in some defendants
who committed serious criminal offenses as juveniles being treated



Headnotes and indexes are copyrighted and may not be duplicated by photocopying, printing,
or other means without the express permission of the publishers. 1-800-351-0917

DISTRICT COURTS OF APPEAL 45 Fla. L. Weekly D1077

differently than others. In Falcon v. State, 162 So. 3d 954, 964 (Fla.
2015), the Florida Supreme Court opened a two-year window for a
person affected by the retroactive application of Miller v. Alabama,
567 U.S. 460 (2012), to file for relief under rule 3.850(a)(1) by
extending the time to file per rule 3.850(b)(2). Rogers committed a
homicide, so this ruling from Falcon applying Miller would have been
applicable to her. See Landrum v. State, 192 So. 3d 459 (Fla. 2016).
But she initially filed a motion under rule 3.800(a) which was denied
in 2015. Her successive, pro se 3.800 motion, which at issue in this
appeal, was then filed May 12, 2017. The mandate issued in Falcon on
May 22, 2015, so Rogers’ second motion, if it had been filed under
3.850 rather than 3.800 would have been just barely within the two-
year window of rule 3.850(b)(2) opened by Falcon.4 And if she had
filed a motion under rule 3.850 then pursuant to Taylor v. State, 140
So. 3d 526 (Fla. 2014), the trial court would have had to go forward
with resentencing. See also Croft, 45 Fla. L. Weekly at D712, 2020
WL 1444973, *2.

“[W]hen a movant files a properly pleaded postconviction claim
but incorrectly styles the postconviction motion in which it is raised,
the postconviction court must treat the claim as if it had been filed in
an appropriately styled motion.” Curtis v. State, 197 So. 3d 135, 136
(Fla. 2d DCA 2016). But Rogers does not appear to get the benefit of
this holding because at the time her motion was filed, it was properly
brought under either rule 3.800 or rule 3.850.

Why does the possibility of resentencing matter if “the trial court
can, if it chooses, legally reimpose the same sentence” upon
resentencing a juvenile offender? Simmons, 274 So. 3d at 472
(Bilbrey, J., concurring). Going forward with resentencing for a
juvenile offender may only result in a “pyrrhic victory.” Croft, 45 Fla.
L. Weekly at D712, 2020 WL 1444973, *2. But since “the decisional
law effective at the time of the resentencing applies” per State v.
Fleming, 61 So. 3d 399, 400 (Fla. 2011), the trial court in many cases
would have discretion upon resentencing to impose a lesser, still
lawful sentence other than the original sentence.5

In addition to a possible reduced sentence upon resentencing,
juvenile offenders who are granted resentencing because their original
sentences were found to be unconstitutional under Miller or Graham
receive the benefit of sentence review under chapter 2014-220, Laws
of Florida. Falcon, 162 So. 3d at 963-64; Horsley v. State, 160 So. 3d
394, 405-06 (Fla. 2015). Depending on the offender’s sentence,
sentence review could shorten or terminate a sentence. See §
921.1402, Fla. Stat. (2019).6

Under our holding today, offenders like Rogers will not get the
benefit of a possible reduced sentence upon resentencing or a sentence
review hearing merely because the offender chose to file the motion
under rule 3.800 instead of rule 3.850. I believe the majority’s
interpretation of rule 3.800 is correct, but I also believe the disparate
treatment of offenders, who at one time were thought to have an
unconstitutional sentence, based only on how they styled the motion
bears mentioning.
))))))))))))))))))

1I respectfully reject any contention that a subsequent panel of three judges can
overrule or disregard a prior panel decision, even if the prior decision was erroneous.
Wanless and various other cases discuss the limited circumstances under which a three-
judge panel can disregard our prior precedent. See, e.g., Sims v. State, 260 So. 3d 509
(Fla. 1st DCA 2018). The application of stare decisis only applies to a district court
when considering whether to overrule prior precedent en banc. When a three-judge
panel of this court is faced with prior precedent from this court which has not been
overruled en banc or by a higher court, that panel has no choice but to let the decision
stand. The prospect of any three-judge panel being able to overrule any previous panel
could lead to chaos. See In re Rule 9.331, 416 So. 2d at 1128. The trial courts and
litigants in Florida need to know the current status of the law to be able to reach the best
possible decisions. The case law arising from Little v. State, 206 So. 2d 9 (Fla. 1968),
which provides that in the event of a conflict between cases from the same district court
the more recent case prevails, is to give instruction in the event of inconsistent
decisions. The line of cases from Little is not a grant of permission for one three-judge

panel to disregard the previous decision of this court; rather it is an instruction for trial
courts on how to reconcile seemingly inconsistent cases in the event a district court
does not acknowledge a previous, apparently contrary decision.

2Judge Makar reasonably questions why we should reconsider the Simmons holding
en banc when the Florida Supreme Court has the same issue before it. Having been on
the Simmons panel, I feel a responsibility to correct our error there. Additionally, if we
could know that a dispositive ruling was imminent, perhaps we would be wise to forego
addressing our error from Simmons. But given that it may understandably be some
months before the Florida Supreme Court is able to address the issue, I think we act
appropriately in correcting our earlier errors.

3Judge B. L. Thomas raises interesting points in his concurrence, citing various civil
cases where a trial court retains authority to address past rulings. Rule 1.540, Florida
Rules of Civil Procedure, allows for correction of mistakes and relief from judgment
in fairly expansive circumstances while rule 3.800, Florida Rules of Criminal
Procedure, only allows correction under more limited circumstances. But it is
unnecessary to reach the issue of a trial court’s inherent authority to reconsider orders
in criminal cases since, as the majority opinion points out, the trial court here retained
jurisdiction under rule 3.800 to reconsider the order granting resentencing. Addition-
ally, if we were to adopt the rationale in Judge B. L. Thomas’ concurrence, we may be
in conflict with Taylor v. State, 140 So. 3d 526 (Fla. 2014). See Seminole Tribe of
Florida v. Florida, 517 U.S. 44, 66-67 (1996) (holding that courts are bound by the
result of a prior decision as well as “those portions of the opinion necessary to that
result”).

4Simmons was a non-homicide juvenile offender, so Falcon did not directly apply
to him. But in Henry v. State, 175 So. 3d 675, 680 (Fla. 2015), decided on the same date
as Falcon, the Florida Supreme Court held that the “new juvenile sentencing legislation
enacted by the Florida Legislature in 2014, ch. 2014-220, Laws of Fla.” should be
applied retroactively to juveniles with a sentence found to be unconstitutional under
Graham v. Florida, 560 U.S. 48 (2010). Simmons also styled his motion as under rule
3.800, claiming his life sentence with the possibility of parole violated Graham, but
Simmons’ motion also could have been filed under rule 3.850(a)(1). Simmons’ motion
would have been clearly timely if filed under rule 3.850 since it was filed in 2016, and
the two-year limit to file under rule 3.850(b)(2) did not start until the mandate in Henry
issued until October 2015. It was only after our opinion in Currie v. State, 219 So. 3d
960 (Fla. 1st DCA 2017), that it was clear that Simmons’ life with the possibility of
parole sentence was constitutional.

5In Rogers’ case, had she been resentenced, it is possible she could have received
a sentence as low as twenty years and six months without the trial court having any
grounds for a departure sentence. See §§ 775.082(3)(b), 782.04(2), 921.0024, &
921.0026 Fla. Stat. (2003). Rogers’ criminal punishment code worksheet showing this
possible sentence is contained in the record of one of her previous appeals, 1D10-5271.
See Loren v. State, 601 So. 2d 271 (Fla. 1st DCA 1992) (permitting appellate courts to
take notice of the records in other cases before the court). Additionally, the record in
this case contains evidence supporting Rogers’ rehabilitation including a letter from the
senior chaplain at Lowell Correctional Institute stating that Rogers had matured “to a
fully rehabilitated young lady ready to be an asset and not a liability.” The chaplain
further stated the he was “confident that she is most capable and ready to successfully
transition and re-enter society.” Of course, if Rogers was resentenced, the chaplain’s
contention would be just one factor for the trial court’s consideration. See §
921.002(1)(b), Fla. Stat. (2003) (“The primary purpose of sentencing is to punish the
offender. Rehabilitation is a desired goal of the criminal justice system but is
subordinate to the goal of punishment.”)

6An offender’s “maturity and rehabilitation” would be one factor to consider at the
sentence review hearing. § 921.1402(6)(a), Fla. Stat. (2019).

))))))))))))))))))
(TANENBAUM, J., concurring in the result.)

I.
The intent to correct the panel’s error is well-founded. I was on the

panel in this case, and I acknowledge that our decision was wrong.
However, the entire court, which is already very busy, need not be
involved in making the needed correction. Our panel could get there
on its own, albeit via a rationale different from that expressed by the
en banc majority.

To be sure, the en banc majority’s opinion is analytically spot on,
completely candid about the errors in Simmons, and characteristically
well written. Still, in reversing with an instruction that the postconvic-
tion court grant Rogers a resentencing on the procedural grounds set
out in Simmons, our panel effectively granted Rogers access to
substantive relief under rule 3.800(a) that our supreme court now
expressly forecloses. Our original panel’s decision to follow Simmons
now appears to have been futile; it led us to a legally impermissible
disposition. On this basis alone, our panel could have reheard the case
and affirmed, without expressly receding from Simmons as the en
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banc court now does.1 I then concur only in the decision to affirm; I do
not join in the en banc majority’s opinion.

II.
Rogers murdered someone when she was 13 years old. For that

crime, she was sentenced to 45 years in prison (with five years
suspended). She filed a rule 3.800(a) motion, claiming that what
effectively was her 40-year sentence violated the Eighth Amend-
ment’s prohibition of cruel and unusual punishment. She relied on the
United States Supreme Court’s decision in Miller2 and the Florida
Supreme Court’s decision in Landrum, among others. See Landrum
v. State, 192 So. 3d 459, 460 (Fla. 2016) (holding that, under Miller,
a discretionary life sentence without parole violates a juvenile
homicide offender’s Eighth Amendment right, unless the sentence
was “informed by consideration of the juvenile offender’s youth and
its attendant circumstances” (internal quotation and citation omitted)).
Rogers asserted in her motion that her sentence was the functional
equivalent of a life sentence imposed without consideration of her
youth. She asked for a resentencing hearing at which she could present
“mitigating factors.” In essence, the relief she sought was the remedy
provided by Horsley v. State, 160 So. 3d 393, 395, 409 (Fla. 2015)
(holding that for “all juvenile offenders whose sentences are unconsti-
tutional under Miller,” the remedy is “resentencing in conformance
with chapter 2014-220, Laws of Florida”).

After the postconviction court denied her motion, our panel should
have noted the difference between the relief available under rule
3.800(a) and the relief available under rule 3.850, a key difference the
en banc majority now addresses. Unlike rule 3.850, rule 3.800(a) does
not provide for vacating a sentence. Rather, it allows a court to
“correct an illegal sentence imposed by it.” Fla. R. Crim. P. 3.800(a)
(emphasis supplied). “[T]o be subject to correction under rule
3.800(a) a sentence must be one that no judge under the entire body of
sentencing laws could possibly impose.” Martinez v. State, 211 So. 3d
989, 991 (Fla. 2017) (internal quotation and citation omitted). To put
this differently, “a sentence that patently fails to comport with
statutory or constitutional limitations is by definition ‘illegal.’ ” Id.
(emphasis supplied) (internal brackets, quotation, and citation
omitted). By “patently,” the supreme court means that a rule 3.800(a)
motion’s “subject matter is limited to those sentencing issues that can
be resolved as a matter of law without an evidentiary determination.”
Hopping v. State, 708 So. 2d 263, 265 (Fla. 1998) (internal quotation,
citation, and emphasis omitted). In turn, before deciding on a
corrected sentence, the postconviction court must determine that the
original sentence is illegal as a matter of law. If the sentence is not
illegal, then there is neither reason nor authority to have a resentencing
hearing or grant a 3.800(a) motion and enter a corrected sentence.

At first the State conceded that Rogers was entitled to a
resentencing, so the postconviction court entered an order stating this:
“Defendant’s Motion to Correct an Illegal Sentence is GRANTED,
such that Defendant is entitled to resentencing, which shall be set by
separate order.” This order did not vacate the original sentence or
impose a new sentence. It just told Rogers that she would get a
resentencing hearing, presumably the one Horsley allowed. But the
postconviction court could not provide this remedy if Rogers’s
original sentence were not demonstrably unconstitutional (read:
illegal) as a matter of law. See McCrae v. State, 267 So. 3d 470, 472
(Fla. 1st DCA 2019) (holding that a defendant is not entitled to this
type of resentencing hearing absent first establishing a Graham or
Miller violation); cf. Pedroza v. State, 45 Fla. L. Weekly S93, S95b
(Fla. Mar. 12, 2020) (treating as a “threshold requirement,” for a
Graham or Miller resentencing under rule 3.800(a), that a defendant
show that she received a life sentence or “the functional equivalent”).

The State’s initial concession could not override controlling

precedent or dictate any court’s decision. And, as it turns out, binding
precedent now precludes the only threshold legal conclusion—that
Rogers’s sentence was the functional equivalent of a life sentence—
that would entitle her to a resentencing hearing. See Pedroza, 45 Fla.
L. Weekly at S94a, S95b (holding that, as a “categorical matter,” 40-
year-sentence for second-degree murder committed by a juvenile,
whereby she would be in her fifties upon release, was not “the
functional equivalent of life” and did not entitle the defendant to
resentencing under rule 3.800(a));3 see also Hart v. State, 255 So. 3d
921, 927 (Fla. 1st DCA 2018) (holding that juvenile offender who
received a 50-year aggregate sentence for various violent non-
homicide offenses, committed when he was 15 years old, was not a de
facto life sentence that would entitle him to resentencing); McCrae,
267 So. 3d at 470-71 (finding 30-year sentence imposed on a 17-year-
old is not a de facto life sentence because the defendant would “still be
in his forties when released”); Austin v. State, 127 So. 3d 1286, 1287
(Fla. 1st DCA 2013) (finding 45-year sentence for attempted second-
degree murder is not a de facto life sentence).

The postconviction court, then, ultimately was right to deny Rogers
a resentencing. Controlling substantive precedent would not allow it.
Cf. Pedroza, 45 Fla. L. Weekly at S95b (characterizing a resentencing
hearing as “unauthorized” and with “no legal basis” if the original
sentence is “lawfully imposed”). As the court properly explained,
Rogers’s “45 year sentence is not a de facto life sentence” and “does
not entitle her to judicial review” under this Court’s decision in Hart.
In contrast, our panel was wrong to quash that order and remand with
an instruction that the postconviction court reinstate its original grant
of the rule 3.800 motion and “resentence Rogers to a lawful sentence.”
Rogers v. State, 45 Fla. L. Weekly D357 (Fla. 1st DCA Feb. 13, 2020)
(emphasis supplied). We followed Simmons, but our panel’s disposi-
tion now runs counter to binding Florida Supreme Court precedent
categorically defeating Rogers’s claim of an illegal sentence under
Miller. Rogers is not entitled to be resentenced under rule 3.800(a)
because, as a matter of law, she cannot demonstrate that her sentence
is illegal under Miller and Landrum.

III.
Simply put, even with the Simmons decision, our panel could not

legally have ordered a Horsley resentencing in Rogers’s rule 3.800(a)
proceeding. That makes Simmons irrelevant in this case, so there is no
need to recede from Simmons here. I then concur only in the result,
which is simply to affirm the postconviction court’s order denying
3.800(a) relief.
))))))))))))))))))

1Contrary to the majority’s suggestion in the margin, silently not relying on
Simmons at all under these circumstances would not be the equivalent of expressly
receding from it. The approach also would not upend principles of prior panel
precedent or promote “chaos,” as Judge Bilbrey separately suggests. We have here a
rare situation that allows for quietly leaving Simmons to the side in the exercise of a
panel’s proper judgment. As I already mentioned and will explain further in a moment,
there is no way our panel now could follow Simmons and reach a result that does not
conflict with controlling precedent regarding the availability of postconviction relief.
In such circumstances, a panel need not be bound to unerringly follow a prior panel’s
ratio decidendi. Cf. Ramos v. Louisiana, No. 18-5924, 2020 WL 1906545, at *12 (U.S.
April 20, 2020) (Gorsuch, J., concurring) (“But stare decisis has never been treated as
an inexorable command.” (internal quotation and citation omitted)); Gamble v. United
States, 139 S. Ct. 1960, 1981 (2019) (Thomas, J., concurring) (discussing how stare
decisis might not always “comport with our judicial duty”).

I say this without minimizing the importance of decisions by prior panels of this
Court. Cf. Gamble, 139 S. Ct. at 1985-86 & n.6 (describing usefulness of precedent in
the exercise of judgment and judicial discretion and counseling in favor of
“proceed[ing] on the understanding that our predecessors properly discharged their
constitutional role until we have reason to think otherwise”). Our duty as judges,
though, is “to exercise ‘mere[ ] judgment.’ ” Id. at 1981 (quoting THE FEDERALIST
NO. 78, at 465 (Alexander Hamilton) (Clinton Rossiter ed., 1961)); see also id. at 1982
(explaining that the exercise of judicial power is “the duty to exercise ‘judicial
discretion’ as distinct from ‘arbitrary discretion’ ” (quoting THE FEDERALIST NO.
78, at 468, 471)).
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To dispose of this case with reference to supreme court precedent, with no mention
of Simmons, merely would be to exercise judicial discretion that meets the situation; it
would not be to indiscriminately or arbitrarily ignore a decision of a prior panel. Cf. In
re Rule 9.331, Determination of Causes by a District Court of Appeal En Banc, 416 So.
2d 1127, 1128 (Fla. 1982) (warning against three-judge panels ruling “indiscriminately
without regard to previous decisions of the same court” but refusing to adopt a “strict
rule of procedure” that requires panels to follow prior panel precedent, which the court
regarded as “unworkable and inappropriate” (emphasis supplied)). Our panel
undoubtedly could have taken this approach without risking confusion; panels have
done so before without incident. See, e.g., Daniel v. State, 271 So. 3d 1214, 1215 n.3
(Fla. 1st DCA 2019) (acknowledging a conflict between two other panels and following
the “later decision,” which “controls,” even though there was no express overruling of
the prior panel’s decision); R.J. Reynolds Tobacco Co. v. Marotta, 214 So. 3d 590, 603-
04 (Fla. 2017) (noting with passing approval a district court’s change in decisional law
effected sub silentio by a subsequent panel’s conflicting decision).

2Miller v. Alabama, 567 U.S. 460 (2012) (holding that a mandatory life sentence
without parole for an offense committed while a defendant was a juvenile violates the
Eighth Amendment’s protection against cruel and unusual punishment).

3Pedroza approves the Fourth District’s decision affirming the denial of a rule
3.800(a) motion “challenging the forty-year sentence imposed following a second-
degree murder conviction.” Pedroza v. State, 244 So. 3d 1128, 1129 (Fla. 4th DCA
2018). The Fourth District affirmed because the defendant had not shown that her
sentence violated the Eighth Amendment and did not identify any binding precedent
that required resentencing. Id.

))))))))))))))))))
(MAKAR, J., dissenting from denial of motion for dissolution.) Our
supreme court recently accepted review on the identical issue in this
case, which is the jurisdictional question decided in Simmons v. State,
274 So. 3d 468 (Fla. 1st DCA 2019), adopted by two other districts
and disagreed with by another. See, e.g., Magill v. State, 287 So. 3d
1262, 1262-63 (Fla. 5th DCA 2019) (citing Simmons); German v.
State, 284 So. 3d 572, 573 (Fla. 4th DCA 2019) (citing Simmons); but
see State v. Spears, 45 Fla. L. Weekly D421 (Fla. 2d DCA Feb. 26,
2020) (certifying conflict with Simmons, Magill, and German).

The supreme court’s action has spawned accelerated en banc
review in this Court so that the justices will have the collective benefit
of our latest views. In essence, we are in a race to issue opinions before
our supreme court does so in its pending cases. Rather than proceed in
this manner, it is more efficacious under the circumstances that we
dissolve1 our en banc proceeding, allow the panel to proceed expedi-
tiously (certifying conflict with the Second District), and hold our
other cases involving resentencing under Simmons2 in abeyance
pending supreme court guidance. Nothing explicitly prohibits
plowing ahead to (re)decide an issue pending in the supreme court, but
prudential factors weigh against doing so here.

First off, the State’s motion for rehearing en banc in this case,
which challenges the validity of this Court’s decision in Simmons, is
virtually identical3 to its filings in the pending supreme court cases,
two of which are progressing rapidly and set for oral argument in a
few weeks. In light of our supreme court (a) exercising jurisdiction in
these topically-related cases, (b) choosing to hasten their resolution
(and staying matters in all related cases), and (c) likely addressing and
resolving the jurisdictional issue discussed in Simmons, Magill,
German and Spears (and others),4 it is prudent that we await those
outcomes rather than inject our views into the process at this juncture.

Perhaps opinions of the en banc court will assist the supreme court
in its decision-making, for example, by providing new and useful
perspectives beyond those already expressed by judges in four of the
five districts as well as the supreme court briefs of litigants in the
pending cases.5 Or perhaps they will be surplusage, merely repeating,
adopting, or repackaging existing arguments, albeit through a re-
aligned voting pattern. On a cost/benefit basis, my hunch is that this
expenditure of judicial effort by our Court will not be worth the
marginal benefit of letting the supreme court’s justices know of our
change of heart and the views of individual judges. Whatever benefit
will be ephemeral because the supreme court’s soon-to-come decision
will eclipse whatever is written at the district court level. Its decision

will become the authoritative law on the issue presented; our
opinions—even if cited with approval—will “bear little authority,
since courts are unlikely to place much reliance on them.” Bryan A.
Garner et al., The Law of Judicial Precedent 260 (2016). As an
example, courts typically cite the Supreme Court’s decision in D.C. v.
Heller, 554 U.S. 570 (2008), as authoritative on Second Amendment
rights, not the underlying D.C. Circuit’s decision that was affirmed.

Plus, it is uncertain if the supreme court will find fault with
Simmons and the other districts that have adopted it. Simmons is a
reasonable and defensible opinion, particularly in light of the supreme
court’s decision in Taylor v. State, 140 So. 3d 526, 528 (Fla. 2014),
which held that resentencing is a separate and distinct proceeding and
that an order is final “even if the relief granted requires subsequent
action in the underlying case, such as resentencing.” In addition,
Simmons is faithful to existing district precedent and the important
principle of finality, which shields judicial proceedings from becom-
ing open-ended with no firm terminus.6 Entitlement to resentencing
is a final legal determination that requires no additional judicial labor;
it is not contingent upon whatever criminal sentence is ultimately
imposed (oftentimes years later by a different trial judge) if
resentencing has been granted. Until now, seventeen appellate
opinions in three districts involving 28 different judges (12 of the 15
judges in our district, 8 of the 12 in the Fourth District, and 8 of the 11
in the Fifth District) have expressed no qualms with Simmons; none
have viewed it as foreclosing the long-standing principle that the trial
court applies the law in effect at the time of resentencing (as discussed
below).

That said, the Second District’s approach is a reasonable and
defensible alternative, one based on pragmatism, allowing trial courts
broad leeway to revisit resentencing entitlement rulings months or
even years later; doing so accords no finality to the entitlement ruling,
placing it instead on the ultimate order imposing the new sentence
whenever that may occur. Six of their sixteen judges have weighed-in
and prefer their district’s approach. Jumping ship by abandoning our
precedent in Simmons and adopting the Second District’s approach
may prove to be a prescient and praiseworthy move. But which
approach the supreme court chooses—the one favoring finality or
another founded on pragmatism—is anyone’s educated guess; we risk
an awkward moment if Simmons endures, but a triumphal one if not.
Far better to allow the dust to settle after our supreme court forges an
authoritative resolution.

All this aside, the most significant point is that the district courts—
though in conflict on the jurisdictional issue—all arrive at the same
destination on the ultimate question of practical importance: what
must a trial court do when presented with a change in the law at the
time of resentencing? Neither line of jurisdictional precedent stands in
the way of a trial court applying the legal standards prevailing at the
time of actual resentencing (versus the time of the order granting
entitlement to resentencing). An order granting entitlement to
resentencing, whether a final order or not, doesn’t bar a resentencing
court from applying the prevailing law at the time when resentencing
actually occurs; interpreting Simmons as such a bar, for example, is
mistaken.

So, whether the supreme court prefers the jurisdictional approach
first adopted in Simmons, favors the Second District’s approach, or
fashions its own approach (perhaps with rule changes) will not impact
the end result, which is that criminal defendants will be resentenced de
novo under the legal standards our supreme court decrees are
applicable for purposes of resentencing after a change in the law. See
State v. Fleming, 61 So. 3d 399, 407 (Fla. 2011) (“Thus, because
resentencing is de novo, the decisional law in effect at the time of the
resentencing or before any direct appeal from the proceeding is final
applies.”); Wheeler v. State, 344 So. 2d 244, 245 (Fla. 1977) (“The
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decisional law in effect at the time an appeal is decided governs the
issues raised on appeal, even where there has been a change of law
since the time of trial.”).7

For these reasons, we better serve the judicial process by allowing
the three-judge panel to expeditiously certify conflict with the Second
District, staying related cases, and paving the way for our supreme
court to provide definitive guidance.
))))))))))))))))))

1Our internal operating procedures allow a vote for “En Banc Consideration” and
a vote for the “Dissolution of En Banc” proceedings. See IOPs 6.9 & 6.10. I was among
those who voted to consider the case en banc but was among those voting to dissolve
the proceeding following our en banc conference.

2E.g., Melton v. State, 45 Fla. L. Weekly D357 (Fla. 1st DCA Feb. 13, 2020)
(identical issue and issued the same day as this case).

3In State v. Frances, SC20-252, the first page of the State’s emergency petition
implores the supreme court to “disregard the First District Court of Appeal’s decision
in Simmons v. State,” thereafter devoting the bulk of its argument (14 of 21 pages) to
why Simmons is: incorrect as to jurisdiction/finality; a misapplication of the rules of
criminal procedure (including Rule 3.800); an intrusion on the “inherent authority” of
trial courts to revisit issues already ruled upon (assuming ongoing jurisdiction exists);
and an impediment to justice. The State argues all this while candidly noting that the
State had conceded in Simmons and “many of the other district courts” that
resentencing entitlement orders are final. The same is true as to State v. Jackson, SC20-
257, except that the entirety of the State’s argument is devoted to overturning Simmons.
In both cases, the State’s petitions include the same arguments presented in their
motion for rehearing en banc in this Court, many verbatim. For these reasons, the issues
in the pending supreme court cases are identical, in whole or large measure, to this case.

4See Morgan v. State, 45 Fla. L. Weekly D791 (Fla. 2d DCA Apr. 3, 2020)
(certifying conflict with Simmons and districts adopting Simmons).

5Doing so might be viewed as a judicial “amicus brief” designed to persuade higher
court jurists, a potentially problematic practice when oral argument is imminent or
complete (because litigants don’t have a ready means of responding to the lower court’s
opinion(s) absent supplemental briefing). See, e.g., Josh Blackman, Divided Fifth-
Circuit Panel Submits Untimely Amicus Brief in Seila Law v. CFPB: Courts of Appeals
should resist the urge to opine on cases pending before the Supreme Court, The Volokh
Conspiracy (March 4, 2020), https://reason.com/2020/03/04/divided-fifth-circuit-
panel-submits-untimely-amicus-brief-in-seila-law-v-cfpb/#comments (“Circuit Judges
should know their role. When a Supreme Court case is pending, hold your pens.”); see
also Josh Blackman, The Fifth Circuit’s Inconsistent Approach to Certiorari and
Abeyance: What should a Court of Appeals do when the Supreme Court grants, or is
about to grant, a case with related issues? The Volokh Conspiracy (March 30, 2020),
https://reason.com/2020/03/30/the-fifth-circuits-inconsistent-approach-to-certiorari-
and-abeyance (critiquing the Fifth Circuit’s handling of cases involving issues pending
at the Supreme Court as “ad hoc, and not standardized” as well as “unfair to litigants”
and lacking “due deference for the Supreme Court.”).

A contrary view is that more information via new judicial insights is better, even if
on the eve of a supreme court decision; and judicial vouching on the merits of a pending
case can increase the weight of a recent precedent, particularly where the rendering
court’s status or an opinion’s author is held in high regard, potentially resulting in a
bandwagon effect. Bryan A. Garner et al., The Law of Judicial Precedent 245 (2016)
(“the reputation of the judges of the court and of the court itself can affect the persuasive
value of an opinion.”). In this sense, judicial opinions sent “over the transom” to a high
court deciding an identical issue has similarities to “virtual briefing,” which is “online
advocacy—written or oral—targeted at particular cases pending at the Supreme Court
and outside of the normal briefing process.” Jeffrey L. Fisher & Allison Orr Larsen,
Virtual Briefing at the Supreme Court, 105 Cornell L. Rev. 85 (2019) (forthcoming),
available at http://ssrn.com/abstract=3388080 (last revised March 2, 2020). The
primary purpose in both situations is to get viewpoints of judges/scholars/
commentators into the mix in the high court’s decision-making, particularly where the
high court values such input from so-called elite sources. Id. (“It seems there is a
growing sense that the Justices are keenly aware of the input and judgments coming
instantaneously from blogs and other legal commentators” and that they “are paying
keen attention to what these elite audiences think about the pending cases.”).

Both views have merit, leaving appellate courts with much discretion in whether
and how to weigh in on issues pending in supreme court cases. There is value in
knowing that our Court has reversed course and jettisoned Simmons, even on the eve
of supreme court disposition, but principles of judicial restraint, administrative
efficacy, and timing play an important role as well.

6The State, though having no right of appeal from an adverse 3.800 ruling under
Rule 9.140, Florida Rules of Appellate Procedure, may seek review within 30 days of
such a ruling via a petition for certiorari. Fla. R. App. P. 9.100(c)(1). See generally
Philip J. Padovano, 2 Fla. Prac., Appellate Practice § 27:24 n.6 (2019 ed.) (“Certiorari
is available to the state as a discretionary remedy to review unappealable nonfinal
orders in criminal cases.”). Of course, nothing precludes our supreme court from
amending Rule 9.140 to make it symmetric by including the State’s right to appeal a
resentencing entitlement order (versus resorting to certiorari).

7Because resentencing is a separate, de novo proceeding, it follows that a trial judge
applying currently prevailing decisional law may choose—as a general matter—to
reimpose the same sentence. See Simmons, 274 So. 3d at 472 (“when Simmons is
resentenced, ‘the decisional law effective at the time of the resentencing applies’ ” such
that “the trial court can, if it chooses, legally reimpose the same sentence”) (citing State
v. Fleming, 61 So. 3d 399, 400 (Fla. 2011)) (Bilbrey, J., specially concurring); see also
Jones v. State, 279 So. 3d 172, 174 (Fla. 4th DCA 2019) (applying Simmons but noting
that the “trial court should . . . resentence Jones to a lawful sentence” based on the
decisional law effective at the time of resentencing) (citing Simmons and Judge
Bilbrey’s concurrence); Magill, 287 So. 3d at 1263 (State conceded that Simmons
requires resentencing, both parties agreeing that “upon resentencing, Magill may
receive the same sentence of life with the possibility of parole.”).

*        *        *
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