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THE SUPREME COURT OF FLORIDA
   Summary of selected opinions reported in the Supreme Court Opinions section of this issue.

! CRIMINAL LAW—CIRCUMSTANTIAL EVIDENCE—APPEALS—STANDARD OF REVIEW. In affirming a defendant’s

conviction for first-degree murder and sentence of death, the Supreme Court joined all federal courts and the vast majority
of state courts in abandoning the special appellate standard of review applicable to cases which involve wholly circumstantial
evidence. The Court made the decision to discontinue use of the special standard because it is unwarranted, confusing, and
out of sync with both the jury instructions currently in use and the approach to appellate review used by the vast majority
of the courts in this country. Whether the State presented competent, substantial evidence to support the verdict is the
standard of review that should now be used in all cases where the sufficiency of the evidence is analyzed. BUSH v. STATE.
Opinion Filed May 14, 2020. Full Opinion at Supreme Court Opinions Section, page 145a.
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SCO 145a
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Prejudice SCO 137a
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Standard of review SCO 145a
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Standard of review—Discontinuation of special standard SCO 145a
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statement that she did not know who attacked her SCO 145a

CRIMINAL LAW (continued)
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Officer's testimony recounting descriptions of suspect provided by
other testifying witnesses 5DCA 1120c

Evidence—Impeachment—Prior inconsistent statements—Exclusion of
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pocket 2DCA 1100a
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2DCA 1100a

Evidence—Spoliation—Jury instructions—Refusal to give requested
instruction—Instruction unsupported by evidence SCO 145a

Evidence—Spoliation—Jury instructions—Refusal to give requested
instruction—Misstatement of law SCO 145a

Evidence—Statements of identification—Officer's testimony recounting
descriptions of suspect provided by other testifying witnesses—
Hearsay 5DCA 1120c
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Murder—Evidence—Circumstantial—Sufficiency of evidence—

Appeals—Standard of review—Discontinuation of special standard
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Murder—Evidence—Sufficiency SCO 137a
Murder—Felony—Sufficiency of evidence SCO 145a
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CRIMINAL LAW (continued)
Murder—Sentencing—Death penalty—see, Sentencing—Death penalty 
Murder—Sufficiency of evidence SCO 145a
Plea—Sentencing—Excess of statutory maximum 5DCA 1119c
Possession of cocaine with intent to sell—Intent—Sufficiency of evidence
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Post conviction relief—Counsel—Ineffectiveness—see, Counsel—

Ineffectiveness 
Post conviction relief—Denial—Attachment of portions of record

showing no entitlement to relief 4DCA 1115b
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DISSOLUTION OF MARRIAGE (continued)
Child support—Jurisdiction—Reservation—Child-related financial issues

addressed by marital settlement agreement which was approved by
transferring county having jurisdiction over dissolution of marriage but
not the parties' children 4DCA 1111a

Child support—Retroactive—Considerations—Mortgage payments made
during pendency of dissolution proceedings 5DCA 1120b

Equitable distribution—Dissipated assets—Investment and retirement
accounts liquidated and spent prior to final judgment—Misconduct—
Findings 4DCA 1104a
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determine 4DCA 1104a
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distribution—Pension 
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heard—Denial of request to call spouse as a witness 4DCA 1114a—
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determine 4DCA 1104a
Retirement benefits—Equitable distribution—Survivor benefits—

Value—Failure to determine 4DCA 1104a
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Scope of authority 4DCA 1111a

DOMESTIC OR REPEAT VIOLENCE
Injunction—Reasonable fear of imminent violence—Sufficiency of

evidence 2DCA 1118d
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Injunction—Stalking—Prohibition on possession of firearms 1DCA
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Injunction—Stalking—Sufficiency of evidence 1DCA 1115d
Stalking—Injunction—Child custody—Temporary suspension of time-

sharing 1DCA 1115d
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1115d
Stalking—Injunction—Sufficiency of evidence 1DCA 1115d

EVIDENCE
Hearsay—Exceptions—Dying declaration—Murder victim's statement

that her children were with defendant SCO 145a
Hearsay—Exceptions—Dying declaration—Murder victim's statement

that she did not know who attacked her SCO 145a
Hearsay—Exceptions—Statements of identification—Officer's testimony

recounting descriptions of suspect provided by other testifying
witnesses 5DCA 1120c

GUARDIANSHIP
Counsel—Appointed—Incapacitated persons—Effective assistance of

counsel—Right to challenge 4DCA 1102a
Counsel—Appointed—Incapacitated persons—Right to discharge 4DCA

1102a
Incapacitated persons—Counsel—Appointed—Effectiveness—Right to

challenge 4DCA 1102a
Incapacitated persons—Counsel—Appointed—Right to discharge 4DCA

1102a

HOSPITALS
Certificate of need—Denial—Appeals—Mootness—Exceptions—

Collateral legal consequences—Attorney's fees—Speculative claim
for fees dependent upon discretion of appellate court 1DCA 1130a

Certificate of need—Denial—Appeals—Mootness—Intervening change
in law 1DCA 1130a

INJUNCTIONS
Domestic violence—Reasonable fear of imminent violence—Sufficiency

of evidence 2DCA 1118d
Domestic violence—Stalking—Child custody—Temporary suspension

of time-sharing 1DCA 1115d
Domestic violence—Stalking—Prohibition on possession of firearms

1DCA 1115d
Domestic violence—Stalking—Sufficiency of evidence 1DCA 1115d 
Stalking—Child custody—Temporary suspension of time-sharing 1DCA

1115d
Stalking—Prohibition on possession of firearms 1DCA 1115d
Stalking—Sufficiency of evidence 1DCA 1115d

INSURANCE
Homeowners—Breach of contract—Summary judgment—Opposing

affidavit—Insufficiency to rebut movant's supporting affidavit
showing non-existence of genuine issue of material fact 3DCA 1091a;
3DCA 1091b

Homeowners—Summary judgment—Opposing affidavit—Insufficiency
to rebut movant's supporting affidavit showing non-existence of
genuine issue of material fact 3DCA 1091a; 3DCA 1091b

Homeowners—Water damage—Summary judgment—Opposing
affidavit—Insufficiency to rebut movant's supporting affidavit
showing non-existence of genuine issue of material fact 3DCA 1091a;
3DCA 1091b

JURISDICTION
Child support—Reservation of jurisdiction—Child-related financial issues

addressed by marital settlement agreement which was approved by
transferring county having jurisdiction over dissolution of marriage but
not the parties' children 4DCA 1111a

Circuit court—Torts—Public employee's complaint against union—
Preemption—Public Employees Relations Commission—Conduct
amounting to unfair labor practices 3DCA 1096c

Maritime law—German shipbuilder—Liability for injuries suffered by
plaintiff in accident on board ship built by defendant 3DCA 1088a

Non-residents—Failure to refute defendant's sworn proof in support of
motion to dismiss 3DCA 1088a

Non-residents—German shipbuilder—Plaintiff's failure to refute
defendant's sworn proof in support of motion to dismiss 3DCA 1088a

Torts—Public employee's complaint against union—Preemption—Public
Employees Relations Commission—Conduct amounting to unfair
labor practices 3DCA 1096c

JUVENILES
Appeals—Costs—Investigative—Preservation of issue 2DCA 1101a
Costs—Investigative—Appeals—Preservation of issue 2DCA 1101a
Evidence—Statements of juvenile—Fruit of illegal seizure 2DCA 1119a
Public defenders—Fees—Notice of right to hearing to contest fee 2DCA

1101a
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JUVENILES (continued)
Search and seizure—Students—Backpack—Reasonable suspicion 2DCA

1119a
Statements of juvenile—Evidence—Fruit of illegal seizure 2DCA 1119a

LABOR RELATIONS
Unions—Tortious interference with business relationship—Employee's

action against union—Jurisdiction—Preemption—Public Employees
Relations Commission—Conduct amounting to unfair labor practices
3DCA 1096c

MARITIME LAW
Jurisdiction—German shipbuilder—Plaintiff's failure to refute defendant's

sworn proof in support of motion to dismiss 3DCA 1088a
Torts—Jurisdiction—German shipbuilder—Liability for injuries suffered

by plaintiff in accident on board ship built by defendant 3DCA 1088a

MORTGAGES
Foreclosure—Amount due—Sufficiency of evidence 1DCA 1128a
Foreclosure—Judgment—Relief from—Void judgment—Judgment

entered after notice of removal to federal court 4DCA 1113a
Foreclosure—Relief from judgment—Void judgment—Judgment entered

after notice of removal to federal court 4DCA 1113a
Foreclosure—Void judgment—Judgment entered after notice of removal

to federal court 4DCA 1113a

TORTS
Automobile accident—Multiple-vehicle collision—Intervention—Excess

insurer for employer of driver whose recklessness caused accident—
Appropriateness of intervention—Proper analysis 1DCA 1128b

Automobile accident—Multiple-vehicle collision—Intervention—Excess
insurer for employer of driver whose recklessness caused accident—
Denial—Interest not appropriate for intervention—Intervention for
purpose of distributing insurance proceeds remaining after settlement
of other claims 1DCA 1128b

Interference with business relationship—Jurisdiction—Public employee's
complaint against union—Preemption—Public Employees Relations
Commission—Conduct amounting to unfair labor practices 3DCA
1096c
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BENJAMIN DAVIS SMILEY, JR., Appellant, v. STATE OF FLORIDA, Appellee.
Supreme Court of Florida. Case No. SC18-385. May 14, 2020. An Appeal from the
Circuit Court in and for Polk County, Jalal A. Harb, Judge - Case No.
532015CF004903A000XX. Counsel: Andrea M. Norgard of Norgard, Norgard &
Chastang, Bartow, for Appellant. Ashley Moody, Attorney General, Tallahassee, and
Marilyn Muir Beccue, Senior Assistant Attorney General, Tampa, for Appellee.

(PER CURIAM.) Benjamin Davis Smiley, Jr. appeals a circuit court
judgment sentencing him to death.1 As we explain, we affirm the
conviction and sentence.

FACTS AND PROCEDURAL HISTORY

I. Guilt Phase
Mark Wilkerson lived in Lakeland with his brother Mario, his

mother, and his 58-year-old stepfather, Clifford Drake. Late at night
on April 15, 2013, as he was putting away his bicycle, Wilkerson
heard rattling coming from the chain link fence at the rear of his home.
Wilkerson saw two men, both wearing dark sweatshirts, standing on
the other side of the fence. Wilkerson recognized neither man. He
called out to them, asking what they were doing. The shorter of the
two—we now know it was the defendant, Smiley—pointed a gun at
Wilkerson and commanded that he come toward them. Smiley and the
other man jumped the fence, and Smiley ordered Wilkerson to take off
his clothes and get on the ground. Smiley pointed his gun at Wilkerson
and yelled at him, demanding to know where Wilkerson’s stepfather
kept a safe with money. Wilkerson denied knowing about any safe or
money, and he begged for his life. Smiley went through the pockets of
Wilkerson’s pants and took Wilkerson’s cellphone, a small amount of
cash, and a key to the home.

Smiley told Wilkerson to put his pants back on. Keeping the gun
trained on Wilkerson, Smiley marched him to the front door of the
home, all the while threatening to kill Wilkerson if he made any noise.
Wilkerson, Smiley, and the other man entered the home, and
Wilkerson led them to Drake’s bedroom, where Drake lay asleep. At

first, Smiley entered the dark bedroom alone, but he was unable to find
the safe. Smiley ordered Wilkerson to go into the room and turn on the
light. Smiley then struck the still-sleeping Drake on the head with the
gun. Startled, Drake scooted around on the bed while Smiley shouted
at him, pointing the gun in Drake’s face and demanding to know
where Drake kept his money. Drake denied having any. Smiley then
shot Drake in the hip and continued to ask about the money. Seconds
later, Smiley fatally shot Drake in the chest.

Smiley returned his focus to Wilkerson, ordering him at gunpoint
to help find Drake’s money. Smiley watched while Wilkerson
ransacked the bedroom, to no avail. Eventually the taller man, who
had been mostly silent throughout this episode, warned Smiley that
someone was coming. Smiley commanded Wilkerson to get on the
ground, and he complied. Smiley and his accomplice then ran from
the home, leaving behind a backpack.

The police immediately began an investigation. Though the
murder weapon was never found, analysis of bullets recovered at the
scene showed that the gun from the Drake murder had also been used
less than a month earlier in a nearby shooting. Otherwise the case went
cold for nearly two years. Then, in February 2015, the police learned
that DNA recovered from the backpack and from a sweatshirt found
near the crime scene matched Smiley’s DNA. The police showed
Mark Wilkerson a photo lineup, and he identified Smiley as the
shooter.

The police also revisited phone records showing that, minutes after
the Drake murder, Mark Wilkerson’s stolen cell phone had been used
in a three-way phone call. That in turn led the police to two of the
participants in that call, John McDonald and Samantha Lee. McDon-
ald, whose mother lived across the street from the Drake home, is
Smiley’s cousin. Lee is Smiley’s aunt.

McDonald testified at trial that, during a card game, Mario
Wilkerson had bragged that his stepfather (Drake) kept money in a
safe. Within a few days, McDonald, Lee, and Smiley hatched a plan
to rob Drake. The night of the murder, McDonald picked up Smiley
and “Big Jit” from Lee’s house in Tampa and drove them to the
parking lot of an apartment complex behind the Drake residence in
Lakeland. McDonald had not met Big Jit before and was surprised by
his participation, but Lee vouched for him. The plan was for Smiley
and Big Jit to carry out the robbery and for McDonald to pick them up
afterward. McDonald waited for a while after watching Smiley and
Big Jit walk toward the Drake home, but he drove off after seeing
Mark Wilkerson ride by on his bicycle. Eventually McDonald got a
call from Lee, who patched Smiley into a three-way call so that
McDonald and Smiley could find each other.

When Smiley got in the car he angrily told McDonald that it had
been a “blank mission”—the only proceeds of the robbery were
Wilkerson’s cell phone and a small bag of marijuana. Smiley had been
unable to find the safe. And Smiley told McDonald that “the dude that
was asleep looked like he was reaching for something and he [Smiley]
shot him.”

Smiley testified in his own defense at trial. He acknowledged his
familial relationship with McDonald and Lee and his friendship with
“Big Jit” (whose actual name is Casey Bisbee), but he denied having
been part of any plan to rob Drake. He further denied even being in
Lakeland on the night of the murder.

On October 6, 2016, the jury found Smiley guilty of the first-
degree felony murder of Clifford Drake, robbery with a firearm of
Mark Wilkerson, aggravated assault with a firearm of Mark
Wilkerson, and burglary of a dwelling with an assault or battery while
armed with a firearm, all as charged in the indictment. John McDon-
ald, Samantha Lee, and Casey Bisbee were not charged with crimes
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for their roles in the Drake murder.

II. Penalty Phase
The penalty phase began in April 2017 and was conducted before

a different jury. As to the State’s case, the most significant difference
from the guilt phase is that the prosecution was able to present
evidence about Smiley’s prior conviction for the March 2013 first-
degree murder of Carmen Riley. John McDonald described circum-
stances similar to those surrounding the Drake murder. Riley lived in
the same neighborhood as Drake and McDonald’s mother. McDonald
selected her as a target and planned the robbery with Smiley and
Samantha Lee. Smiley’s role was to carry out the robbery, McDonald
was the driver. After the robbery and murder, Smiley told McDonald
that he shot Riley because she refused to cooperate. Smiley shot Riley
with the same revolver he would use weeks later to kill Drake.

The defense case for mitigation focused largely on the effects of
two ruptured brain aneurysms that Smiley suffered in September
2012, less than a year before he murdered Drake and Riley. Dr. Alan
Waldman, a neuropsychiatrist, testified that bleeding from the
ruptured aneurysms had caused severe damage to the parts of
Smiley’s brain that affect behavior and impulse control. In particular,
according to Waldman, the brain damage resulted in Smiley having
problems with rage control. Dr. Hartig, a psychologist hired by the
defense but whom the State called as a rebuttal witness, similarly
testified that Smiley’s ruptured aneurysms constituted a severe brain
trauma. (Hartig also testified that Smiley generally performed well on
the personality tests she administered, and that Smiley scored 114 on
an IQ test.)

The defense complemented the experts’ testimony with testimony
from Smiley’s mother, from Michael Clayton (a former pro football
player who had mentored Smiley for years), and from Samantha Lee,
all of whom testified that Smiley’s personality changed significantly
after the ruptured aneurysms. According to these witnesses, Smiley
developed a bad temper and mood swings, and he would rant on social
media over relatively insignificant matters—all of which was out of
character for him. Lee acknowledged that Smiley had a temper and
got in fights before the aneurysms, but she testified that post-aneurysm
Smiley was “just wild.” Smiley’s mother acknowledged that she had
not personally observed Smiley’s personality changes, but she trusted
what she had heard about Smiley’s behavior from her own mother and
from Lee.

The defense witnesses testified that, while Smiley’s childhood had
not been without its difficulties, his post-aneurysm behavior was very
inconsistent with his past. Smiley did not have a relationship with his
biological father until age 18, but he was close with his stepfather, who
was married to Smiley’s mother from Smiley’s infancy and treated
him as his own child. Smiley attended a private Christian school and
did well academically and in extracurricular activities. Smiley’s
mother and stepfather were devoutly religious and strict, and the
stepfather disciplined Smiley with corporal punishment—Smiley told
Dr. Hartig that it did not rise to the level of abuse, but Smiley thought
it was overly harsh compared to how his siblings were treated. Smiley
learned construction from his stepfather, which enabled Smiley to
work home renovation jobs for his mentor. At age 16, Smiley moved
out of his parents’ house because he no longer wanted to live under
their strict rules. From then on he lived intermittently with Samantha
Lee, with his girlfriend, with friends and other relatives, or in houses
that he was working on. Smiley drank and smoked marijuana, but he
did not have a history of significant violence before the aneurysms.

The defense’s penalty phase closing argument had two principal
themes. First, that Smiley’s brain damage and its effects on his temper
and impulse control had led to behavior that was inconsistent with his
essential character. And second, that the jury should take into account
that John McDonald and Samantha Lee had escaped responsibility for

their role in the Drake and Riley murders, even though (according to
the defense) they had taken advantage of Smiley and led him to
commit those crimes. Defense counsel summed up his argument
saying: “There’s simply this: Are these mitigating factors that he has
brain damage from something outside of his control enough to offset
his actions?”

The jury unanimously found the following aggravating factors
proven beyond a reasonable doubt: (1) Smiley was previously
convicted of another capital felony, the murder of Carmen Riley; (2)
Smiley was previously convicted of a felony involving the use or
threat of violence to the person, robbery with a firearm regarding
Carmen Riley; (3) Smiley was previously convicted of a felony
involving the use or threat of violence to the person, robbery with a
firearm regarding Mark Wilkerson; (4) Smiley was previously
convicted of a felony involving the use or threat of violence to the
person, aggravated assault regarding Mark Wilkerson; (5) Smiley was
previously convicted of a felony involving the use or threat of
violence to the person, burglary with an assault or battery while armed
regarding Clifford Drake and Mark Wilkerson; (6) Smiley committed
the Drake murder while engaged in the commission of robbery
regarding Mark Wilkerson; (7) Smiley committed the Drake murder
while engaged in the commission of burglary with an assault or
battery while armed with a firearm regarding Clifford Drake and Mark
Wilkerson; and (8) Smiley committed the murder for pecuniary gain
regarding Clifford Drake.

The jury’s votes on Smiley’s proposed mitigating circumstances
were as follows: no significant history of prior criminal activity, 5 yes
to 7 no; the capital felony was committed while the defendant was
under the influence of extreme mental or emotional disturbance, 0 to
12; the capacity of the defendant to appreciate the criminality of his
conduct or to conform his conduct to the requirements of the law was
substantially impaired, 0 to 12; the age of the defendant at the time of
the crime, 0 to 12; mitigation related to the defendant’s character, 7 to
5; mitigation related to the defendant’s background, 0 to 12; mitiga-
tion related to the life of the defendant, 0 to 12; and mitigation related
to the circumstances of the offense, 1 to 11.

After performing the statutorily required assessment and weighing
of aggravating factors and mitigating circumstances, the jury
unanimously recommended that the trial court sentence Smiley to
death.

III. Spencer Hearing
The court held a Spencer2 hearing on November 13, 2017. The

State did not put on any evidence at the hearing. Smiley called one
witness, Dr. Hartig.

Dr. Hartig’s testimony was similar to her testimony at the penalty
phase. Dr. Hartig explained information from Smiley’s background
that assertedly related to mitigation. She discussed (1) Smiley’s lack
of relationship with his biological father; (2) Smiley’s lack of
relationship with his stepfather; (3) Smiley being the subject of
corporal punishment; (4) Smiley running away from home and
essentially being homeless; (5) Smiley’s persistence in pursuing his
education despite his circumstances; (6) Smiley’s various paying jobs
and good work ethic; (7) Smiley’s aneurysms; (8) Smiley’s lack of
juvenile criminal history; and (9) Smiley’s remorse for the victims.
Dr. Hartig also testified that Smiley seemed to lack problem-solving
abilities, which she linked to his traumatic brain event.

IV. Sentencing
The court held a sentencing hearing on February 23, 2018. As to

the count of first-degree murder, the lower court sentenced Smiley to
death. The trial court found that the State proved eight aggravating
factors beyond a reasonable doubt3 and the defense established five
mitigating circumstances by the greater weight of the evidence.4 The
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court gave the jury’s recommendation “great weight” and concluded
that “the mitigation pales in comparison to the proven aggravating
factors.” The trial court sentenced Smiley to death, his sentences for
the other convictions to run concurrently with this sentence. This
direct appeal followed.

ANALYSIS
Smiley raises the following claims on appeal: (1) the trial court

erred in finding that the State did not commit a discovery violation and
in failing to make adequate findings under Richardson v. State, 246
So. 2d 771 (Fla. 1971), regarding a photograph of Smiley and Casey
Bisbee; (2) the trial court erred in admitting two photographs over an
objection for lack of proper predicate and prejudicial impact; (3) the
trial court abused its discretion in denying a defense motion for
mistrial after the testimony of John McDonald about Smiley’s other
crimes; (4) the trial court abused its discretion in denying a defense
motion for mistrial after John McDonald’s testimony about Smiley’s
interest in the outcome of his case; (5) the trial court erred in denying
a motion for mistrial following the State’s comment in penalty phase
voir dire regarding the frequency with which the state attorney’s office
seeks the death penalty; (6) the trial court erred in allowing the State
to argue during the penalty phase that Smiley possessed and dis-
charged a firearm; (7) the penalty phase closing arguments violated
Smiley’s constitutional rights, entitling him to a new trial; (8) the
penalty phase jury instructions and verdict form were improper and
reversible error; and (9) the trial court’s sentencing order was legally
deficient and incorrect as a matter of law. We will also consider
whether there is sufficient evidence to sustain the conviction and
whether Smiley’s death sentence is proportionate.

I. Discovery Violation
During the trial, the State introduced into evidence two photo-

graphs depicting Smiley with Casey Bisbee. The State disclosed one
of the photos (photographic exhibit 162) in pretrial discovery well in
advance of trial. Detective Wallace had viewed the photo on Smiley’s
publicly accessible Facebook page, downloaded the photo, and given
it to the prosecutor. The second photo (photographic exhibit 161) is
one that Detective Wallace had also seen on Smiley’s Facebook page
more than a year before trial, but he did not download it. Several days
into the trial, after her testimony on the Friday of a holiday weekend,
Samantha Lee gave the State’s investigator a copy of that same photo.
Two days later, on Sunday, the prosecution e-mailed the photo to the
defense. When the trial commenced again on Tuesday, the defense
objected to the introduction of the photo, arguing that the State had
committed a discovery violation by not disclosing the photo earlier.
The defense argued that its trial preparation had been prejudiced
because, compared to the photo that the State had disclosed in
discovery, the second photo more starkly depicted the differences
between Smiley and Bisbee in height, weight, and skin complexion.
The trial court heard argument from both sides and concluded that
there had been no discovery violation.

When, as here, a criminal defendant properly elects to participate
in the discovery process, that process is governed by Florida Rule of
Criminal Procedure 3.220. We apply the abuse of discretion standard
to review a trial court’s ruling on an alleged discovery violation.
Andres v. State, 254 So. 3d 283, 293 (Fla. 2018).

We find no abuse of discretion in the trial court’s conclusion that
the State did not commit a discovery violation. Rule 3.220(b)(1)(K)
requires the State to timely disclose to the defense “any tangible
papers or objects that the prosecuting attorney intends to use in the
hearing or trial and that were not obtained from or that did not belong
to the defendant.” After the State’s initial disclosure, rule 3.220(j)
imposes a continuing discovery obligation when “a party discovers
additional witnesses or material that the party would have been under

a duty to disclose or produce at the time of the previous compliance.”
Here, the record shows that the State had no intention of using the
disputed photo at trial until Samantha Lee provided it to the State’s
investigator after Lee finished testifying. In its presentation to the trial
court, defense counsel acknowledged that the timing of the State’s
disclosure of the disputed photo reflected neither intentional miscon-
duct nor bad faith. Under these circumstances, we see no violation of
rule 3.220 subdivisions (b)(1)(K) or (j).

In his reply brief, Smiley for the first time invokes rule
3.220(b)(1)(F) in support of his argument that the State committed a
discovery violation. That rule requires disclosure of “any tangible
papers or objects that were obtained from or belonged to the defen-
dant.” Smiley did not make an argument based on rule 3.220(b)(1)(F)
either before the trial court or in his initial brief in this appeal. Smiley
did attempt to persuade the trial court that Detective Wallace’s initial
viewing of the photo on Smiley’s Facebook page meant that the State
had possession or control of the photo from that moment on. But
Smiley made no argument that a photo posted on a publicly accessible
Facebook page (and viewed by an agent of the State) should be
deemed an object that was “obtained from or belonged to the defen-
dant” for purposes of the rule. Smiley has not preserved this argument
for our review.

In any event, even if the State had committed a discovery violation
by untimely disclosing the disputed photo, we would conclude
beyond a reasonable doubt that Smiley suffered no procedural
prejudice from any such violation. See Smith v. State, 7 So. 3d 473,
507 (Fla. 2009) (in the context of discovery rule violations, harmless
error inquiry asks whether the violation materially hindered defen-
dant’s trial preparation or strategy). To the extent that any physical
differences between Smiley and Bisbee were a material issue at trial,
that was entirely foreseeable by both the prosecution and the defense.
The defense knew through the State’s discovery disclosures that the
State had in its possession another photo of Smiley and Bisbee
together and that the State had viewed Smiley’s Facebook page. Even
if there are differences between the two photos, Smiley surely
anticipated that the State would have many ways to elicit testimony
and to present evidence about Smiley’s and Bisbee’s appearances, and
Smiley knew to prepare accordingly. Under these circumstances, we
see no procedural prejudice to the defense from the trial court’s
decision to allow the State’s introduction of photographic exhibit 161.

II. Admission of Photographic Evidence

A. Authentication
Smiley contends that the trial court improperly admitted photo-

graphic exhibit 161 (the disputed photo just discussed) because the
State failed to properly authenticate the photo. The State introduced
the photo through the testimony of Detective Wallace. Wallace
testified that, from his interview of Samantha Lee, he had developed
a lead as to the person who was with Smiley during the Drake murder.
Lee had provided Wallace the person’s first name and nickname
(Casey, “Big Jit”) and a physical description. After the interview,
Wallace looked at Smiley’s publicly accessible Facebook page and
saw photos of Smiley with a person matching the name and appear-
ance Lee had described. Wallace later learned Bisbee’s full name and
met both Smiley and Bisbee in person. To establish the foundation for
admission of photographic exhibits 161 and 162, Wallace testified that
he was personally familiar with Smiley and Bisbee, that he had seen
the photos on Smiley’s Facebook page, and that the photos depicted
Smiley and Bisbee together. Smiley now claims that this was insuffi-
cient, because Wallace did not himself download photographic exhibit
161 from Smiley’s Facebook page and did not know when or by
whom the photo was taken.

The proponent of photographic evidence bears the burden of
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establishing that the evidence is a fair and accurate representation of
the events depicted. Mullens v. State, 197 So. 3d 16, 25 (Fla. 2016).
“Any witness with knowledge that it is a fair and accurate representa-
tion may testify to the foundational facts; the photographer need not
testify.” Charles W. Ehrhardt, Ehrhardt’s Florida Evidence § 401.2,
at 176 (2019 ed.). Authentication for the purpose of admission is a
relatively low threshold that requires evidence sufficient to support a
finding that the photograph in question is what the proponent claims.
See Mullens, 197 So. 3d at 25. We review conclusions by the trial
court regarding authentication for abuse of discretion. Id.

Here the State authenticated photographic exhibit 161 through the
testimony of Detective Wallace. Based on his ability personally to
identify both the defendant and Bisbee, Wallace testified that the
photograph depicted those two men, and he further testified that he
had seen the photograph on Smiley’s Facebook page. Wallace did not
testify about any matter beyond his personal knowledge. For example,
he did not address the date of the photograph, the identity of the
photographer, or the circumstances under which the photo was taken.
Wallace’s testimony was sufficient to establish that the photo is what
the State claimed it to be: a photo depicting Smiley and Bisbee, one
Wallace had seen on Smiley’s Facebook page. We find no merit in
Smiley’s argument that the photo was improperly authenticated.

Notably, Smiley does not challenge the photo’s authenticity. In
fact, when asked about Photographic Exhibit 161 on cross-examina-
tion, Smiley admitted that the photo depicted Bisbee and him, and he
gave an approximate date that the picture was taken. Smiley also
explicitly acknowledged the photo’s accuracy. We deny relief on this
claim.

B. Probative Value vs. Prejudicial Impact
Smiley further contends that the court improperly admitted

photographic exhibits 161 and 162 on the ground that the photo-
graphs’ prejudicial effect substantially outweighed their probative
value. Defense counsel objected to the admission of photographic
exhibit 161 because it showed Smiley holding a liquor bottle and
Bisbee gesturing as if he had a gun. Photographic exhibit 162 showed
Smiley making the gun gesture and Bisbee smoking what appeared to
be a blunt. We apply an abuse of discretion standard to a trial court’s
application of the unfair prejudice test of section 90.403, Florida
Statutes (2019). Floyd v. State, 913 So. 2d 564, 574 (Fla. 2005).

Combining aspects of testimony given by John McDonald, by
Samantha Lee, by Mark Wilkerson, and by the defendant himself, the
photographs supported the State’s theory that Smiley and Bisbee were
close friends and that Bisbee was Smiley’s accomplice during the
Drake murder. Smiley argues that this probative value was substan-
tially outweighed by the danger of unfair prejudice caused by the
photos. According to Smiley, the photos had only limited relevance
and were unfairly prejudicial because they portrayed the defendant
“like a thug.”

We disagree that the danger of unfair prejudice from the photos
substantially outweighed their probative value. The identity and
appearance of Smiley’s accomplice during the murder were material
issues in the case. And while the photos may have shown Smiley in an
unfavorable light, they were not inflammatory or improperly directed
at the jury’s emotions. See McDuffie v. State, 970 So. 2d 312, 327 (Fla.
2007) (exclusionary rule of unfair prejudice “is directed at evidence
which inflames the jury or appeals improperly to the jury’s emotions”
(quoting Steverson v. State, 695 So. 2d 687, 688-89 (Fla. 1997))).
“The weighing of probativeness versus unfair prejudice is best
addressed by the trial court,” Floyd, 913 So. 2d at 575, and the trial
court did not abuse its discretion in admitting these photos. We deny
relief on this claim.

III. Testimony About Smiley’s Prior Crimes or Bad Acts
On direct examination, the State elicited testimony from John

McDonald that Smiley had gloves with him at the time of the Drake
murder. On cross-examination, defense counsel asked McDonald why
he thought that Smiley had gloves with him. McDonald responded:
“Well, when we normally operate like that, we normally use gloves.”
The trial court denied Smiley’s subsequent motion for a mistrial, and
Smiley now argues that this was an error that requires reversal for a
new trial. We review the denial of a motion for a mistrial for abuse of
discretion.

“ ‘A motion for mistrial should be granted only when it is necessary
to ensure that the defendant receives a fair trial.’ In other words, ‘[a]
motion for a mistrial should only be granted when an error is so
prejudicial as to vitiate the entire trial.’ ” Morris v. State, 219 So. 3d
33, 44 (Fla. 2017) (first quoting Salazar v. State, 991 So. 2d 364, 372
(Fla. 2008), and then quoting England v. State, 940 So. 2d 389, 401-
02 (Fla. 2006)). McDonald’s vague reference to “when we normally
operate like that” lacked any detail about other crimes and does not
come close to meeting the high standard that justifies a mistrial.
Moreover, the defense itself invited the response through its open-
ended question: “But why do you think he had [gloves] with him
then?” Finally, defense counsel declined the trial court’s offer of a
contemporaneous curative instruction. This claim lacks merit.

IV. Testimony About Smiley’s Interest
in the Outcome of His Case

John McDonald initially denied to law enforcement that he had
been involved in the Drake murder. And even after he had told
investigators about his involvement in the crime, he considered
changing his story again. On redirect, the State asked McDonald if that
was “because Benjamin Smiley is your cousin?” Following up, the
State asked: “Do you want to see him in trouble?” McDonald
responded: “No. He said that it—they was trying to give him the death
penalty.”

Smiley contends that, because this was a bifurcated trial and the
guilt-phase jury was not death-qualified, this comment improperly
alerted the jury to the possibility that Smiley would be eligible for and
receive the death penalty if found guilty. Smiley argues that the trial
court’s denial of his request for a mistrial based on McDonald’s
statement is error that warrants a new trial.

We disagree. A fleeting, isolated comment like McDonald’s here
does not meet the high standard required for a mistrial. See Fletcher
v. State, 168 So. 3d 186, 207 (Fla. 2015) (“A comment that is brief,
isolated, and inadvertent may not warrant a mistrial.”). We deny relief
on this claim.

V. Vouching for the Death Penalty
Smiley’s next argument is about certain comments made by the

prosecutor during the penalty phase voir dire. Because context is
important for evaluating claims of this nature, we present the relevant
exchange in some detail.

The prosecutor prefaced the comments at issue by observing that
there are some people who feel “so strongly about first-degree murder
that if someone commits first-degree murder there should be no
question” that the death penalty should be imposed. Then, addressing
a potential juror who earlier had described himself as a strong
proponent of the death penalty, the prosecutor asked: “Do you think
that just because someone is convicted of first-degree murder it should
be an automatic death sentence?” The juror started to answer the
question, but the prosecutor interrupted, asking: “[D]o you understand
that in Florida not every case meets the qualifications for a death
penalty?” The prosecutor continued:
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We have, you know, 60 death—60 first-degree murder cases pending

in our circuit. Okay? Probably nine of them are death eligible. So just
because you’re charged with first-degree murder does not mean that
your case qualifies as a case that we would seek the death penalty in.
Do you understand that?

In response, the juror indicated that he understood and answered “yes”
when the prosecutor asked if he “agree[d] with that.” The prosecutor
then wrapped up by noting that the juror had said that he was a “strong
proponent of the death penalty” and by asking: “In this case can you
assure us you are going to listen to the law and hold the State to the
burden that we have proved at least one aggravating factor beyond a
reasonable doubt, you consider the mitigating circumstances before
you would make a sentence of death?”

Defense counsel did not immediately object. The prosecutor then
moved on to question the next potential juror, who also had earlier
described herself as a strong death penalty proponent. Once again, the
prosecutor began by asking if the juror believed in the automatic
imposition of the death penalty as punishment for first-degree murder.
The juror answered “no.” Then the prosecutor continued: “And do
you understand that in the State of Florida that there are certain criteria
that must be met before the State can even seek the death penalty?”
After the juror answered, “I understand that now,” the prosecutor said:
“All right. So like I said, we have lots of cases but we don’t—there are
only cases that meet that—” At that point, defense counsel objected
and asked to approach the bench.

Defense counsel explained that he anticipated that the prosecutor
was going to repeat her comments about the number of pending
murder cases in the circuit that are eligible for the death penalty.
Defense counsel acknowledged: “I fear that I did not make a contem-
poraneous objection at that time.” But counsel went on to argue that
the prosecutor’s comment was “very prejudicial” and counsel
ultimately asked the trial court to strike the venire. The trial court
sustained the objection to the prosecutor’s comments but denied the
request to strike the panel.

Smiley now argues that the denial of his motion to strike the venire
was reversible error and that a new penalty phase is required. We
review a decision of the trial court to deny a motion to strike the jury
panel for abuse of discretion. See Guzman v. State, 238 So. 3d 146,
155 (Fla. 2018).

To support his argument, Smiley relies on Pait v. State, 112 So. 2d
380 (Fla. 1959), Brooks v. State, 762 So. 2d 879 (Fla. 2000), and
Ferrell v. State, 29 So. 3d 959 (Fla. 2010). We discussed these same
decisions in Braddy v. State, 111 So. 3d 810 (Fla. 2012). In Braddy,
we described the earlier cases as ones where prosecutors had violated
the principle that “the State may not add legitimacy to its case by
vouching for the death penalty during its closing argument.” Id. at
847. We were careful to observe that, in Pait, Brooks, and Ferrell, “the
prosecutors clearly appealed to the jurors to give weight to the fact that
the State had decided to seek the death penalty.” Id. We emphasized
that the prosecutors’ comments in those cases involved “a direct,
unambiguous appeal” to the jury to give weight to the State’s decision.
Id.

Even assuming that precedents involving prosecutors’ closing
arguments apply in assessing comments made during voir dire, the
comments at issue here do not violate the principle we described in
Braddy. Viewing the prosecutor’s statements in context, she was
conveying the point that the law does not permit jurors to vote for the
death penalty as an “automatic” punishment for first-degree murder.
Just after making the disputed comment, the prosecutor in fact asked
the juror for assurance that he could hold the State to its burden of
proving an aggravating factor beyond a reasonable doubt. The
prosecutor did not make an argument of any kind, much less a “direct,
unambiguous appeal” for the potential jurors to give weight to the

State’s decision to seek the death penalty.
We do not condone the prosecutor’s comments. The State can and

should explain the concepts of death eligibility, aggravation, and
mitigation without telling the jury that the government seeks the death
penalty only in a subset of first-degree murder cases. But the prosecu-
tor’s statements here fall far short of what would be required to justify
striking the venire and starting over again, and the trial court did not
abuse its discretion in denying Smiley’s request. (In light of our
resolution of this issue, we need not address the State’s argument that
Smiley did not lodge a contemporaneous objection and therefore
waived this claim.) We deny this claim.

VI. Firearm Arguments During the Penalty Phase
Smiley next argues that the penalty phase jury heard evidence

contrary to the guilt phase verdict and that this constitutes reversible
error. Specifically, Smiley argues that the trial court should not have
allowed the State to argue to the penalty phase jury that Smiley was
the shooter in the Drake murder. Smiley bases this claim on the fact
that, in counts 2 (“Robbery with a Firearm”), 4 (“Aggravated Assault
with a Firearm”), and 5 (“Burglary of a Dwelling with an Assault or
Battery While Armed with a Firearm”), the jury failed to mark spaces
on the verdict form that would have allowed it to make special
findings about Smiley’s possession or discharge of a firearm during
the commission of the crime charged in each of those counts. (Count
3, “Tampering with Physical Evidence,” is not at issue because the
jury found Smiley not guilty as to that count.)

This argument has no merit. The jury found Smiley guilty on count
1, “First Degree Felony Murder, as charged in the indictment.” Count
1 of the indictment explicitly alleged that Smiley killed Drake by
shooting him with a firearm. Moreover, the trial court instructed the
jury that, in order to convict Smiley on count 1, it would have to find
proven beyond a reasonable doubt that Smiley “was the person who
actually killed Clifford Drake.” The jury’s guilty verdict on this count
thus reflects a clear finding that Smiley shot and killed Drake.

The jury’s verdicts on counts 2, 4, and 5 also reflect findings that
Smiley had a firearm during the Drake murder. In count 2, the jury
found Smiley guilty of “Robbery with a Firearm, as charged in the
indictment.” In count 4, the jury found Smiley guilty of “Aggravated
Assault with a Firearm, as charged in the indictment.” And in count 5,
the jury found Smiley guilty of “Burglary of a Dwelling with an
Assault or Battery While Armed with a Firearm, as charged in the
indictment.”

Smiley invokes Lebron v. State, 894 So. 2d 849 (Fla. 2005), but
that case does not help him. In Lebron, the jury found the defendant
guilty of felony murder, but also “determined” that the murder victim
was “actually shot by someone other than” the defendant. Id. at 852.
We held that, at sentencing, the State could not present a police
officer’s testimony that “the investigation proved that Lebron shot the
victim.” Id. at 855. Such testimony would be impermissible, we held,
because it would be “directly and precisely to the contrary of a specific
factual finding by a prior jury.” Id. at 854-55.

By contrast, the guilt phase jury in this case did not make a specific
factual finding that someone other than Smiley shot Drake. On the
contrary, by finding Smiley guilty on count 1, the jury found the
opposite—that Smiley killed the victim. It is not clear why the jury
chose not to make the special findings in counts 2, 4, and 5 as to
Smiley’s possession or discharge of a firearm. A question from the
jury during its deliberations raises the possibility that the jury believed
that the special findings on those other counts related only to Mark
Wilkerson—not Clifford Drake—as a victim. The jury might have
thought the special finding questions were redundant, since the guilty
verdicts on counts 2, 4, and 5 explicitly included language to the effect
that Smiley committed each offense “with a firearm.” But we need not
speculate about the jury’s thinking. In contrast to the facts of Lebron,
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the verdict form in this case does not reflect any specific factual
finding by the jury that Smiley was not the shooter. Therefore, we
deny this claim.

VII. Penalty Phase Closing Arguments

A. The State’s Comments
Smiley challenges a raft of statements by the prosecutor during the

penalty phase closing argument, some of which were objected to but
many of which were not. Objected-to comments are reviewed for
harmless error, and unobjected-to comments for fundamental error.
Fundamental error is error that reaches down into the validity of the
trial itself to the extent that the jury’s recommendation of death could
not have been obtained without the assistance of the alleged error.
Card v. State, 803 So. 2d 613, 622 (Fla. 2001). In Card, another case
involving a defendant’s challenge to a mix of objected-to and
unobjected-to statements from closing argument, we observed that we
do not review challenged comments only in isolation. Rather, we
consider the closing argument as a whole and determine whether the
cumulative effect of any errors deprived the defendant of a fair penalty
phase hearing. Id. Our review is framed by the background principle
that “attorneys are generally afforded wide latitude while presenting
closing statements to the jury.” Fletcher v. State, 168 So. 3d 186, 213
(Fla. 2015).

Some aspects of this claim merely rehash arguments that we
consider and reject elsewhere in this opinion. For example, there is no
merit to Smiley’s arguments that it was improper for the State to argue
that Smiley was the shooter or, relatedly, that the State invited the jury
to “rethink or ignore the determinations of the guilt phase jury.” Nor,
as we explain later, did the State’s unobjected-to treatment of the prior
violent felony aggravating factor fatally skew the jury’s weighing of
aggravators and mitigators.

Some of Smiley’s arguments mischaracterize the prosecutor’s
statements or the law. For example, based on our review of the State’s
closing argument, there is no merit to Smiley’s assertions that the
State: denigrated Smiley’s exercise of his right to a penalty phase jury
trial; argued for an uncharged aggravating factor; “obfuscated”
relevant facts; or likened Smiley’s actions to Jeffrey Dahmer’s (the
prosecution mentioned Dahmer only to make the point that the death
penalty is not limited only to the most horrible murderers). Nor do we
find any unfair prejudice in the prosecutor’s unobjected-to statement
that: “The death penalty, like any punishment, is a deterrent.”

We also reject Smiley’s claim that the State made an impermissible
“golden rule” argument by saying that Smiley “has an utter disregard
for not only . . . the security of your home, of Drake’s home, of Ms.
Riley’s home, but also he has an utter disregard for the sanctity of
human life.” In contrast to the State’s comment, prohibited golden rule
arguments are ones that ask the jurors to put themselves in the victim’s
position and to imagine the victim’s pain and terror. See Allen v. State,
261 So. 3d 1255, 1278 (Fla. 2019). The prosecutor here did not do
that.

Similarly unavailing is Smiley’s argument that the State erred by
telling the jury that their decision “to impose the death penalty on Mr.
Smiley cannot be based on sympathy for Mr. Smiley. And the law
says so. . . . To base your decision on sympathy for this defendant
would be to forget the person who lost his life innocently at the hands
of this defendant.” Our precedent establishes that it is permissible to
tell the jury that it should not base its decision on sympathy for the
defendant. See Zack v. State, 753 So. 2d 9, 23-24 (Fla. 2000).

Finally, we also are unpersuaded by Smiley’s claim that the
prosecution impermissibly misstated the law on mitigation, denigrated
his mitigation evidence, or sought to treat Smiley’s mitigating
evidence as a nonstatutory aggravating factor. This claim centers on
the State’s attempt to anticipate Smiley’s arguments about the effects

of the brain aneurysms that Smiley suffered as a twenty-year-old, the
year before the Drake and Riley murders. Among other things, the
State said: “There’s no dispute this defendant suffered a brain
aneurysm. So what? People suffer brain aneurysms all the time . . . and
they manage to go on with life without murdering people.” The State
rhetorically asked whether Smiley “should not be put to death simply
because he suffered a brain aneurysm? I would submit to you that one
has nothing to do with the other.” And the State argued to the jury that,
even prior to the aneurysm, Smiley had engaged in bad behavior: “the
fights, the being kicked out of his home for not following the rules, the
run-ins with the law, the smoking, the drinking, all of those things.”

We rejected nearly identical arguments in Fletcher v. State, 168 So.
3d 186 (Fla. 2015). The defendant in that case faulted the prosecution
for saying: “[T]he defendant has suffered from a chronic addiction to
drugs in the past. I submit to you a lot of people have drug addictions.
Most of them do not murder other people.” Id. at 214. The prosecution
in Fletcher also had said: “Now there’s a lot of people who come from
tough circumstances, abusive families, but they, too, most of them, do
not go and murder other people.” Id. This Court found the comments
permissible, reasoning that they were proper arguments going to the
weight that the jury should assign to the asserted mitigation. Id. at 215.
The Court contrasted statements like these with ones that simply
characterized mitigation evidence as “invalid or excuses.” Id. The
logic of Fletcher defeats Smiley’s claim that he was unfairly preju-
diced by the comments at issue here.

Nor did the State improperly convert mitigation into an uncharged
aggravating factor. Viewing the prosecution’s comments in context,
the State did not argue that the jury should punish Smiley for any pre-
aneurysm misbehavior or treat Smiley’s intelligence as an aggravating
factor. Rather, the prosecution was making a valid argument—the
persuasiveness of which was for the jury to decide—that the aneurysm
could not explain Smiley’s actions during the Drake murder and that,
instead, Smiley’s actions were knowing and deliberate.

In sum, we have carefully reviewed the State’s entire closing
argument in light of the allegedly improper comments identified by
Smiley, and we find no error or collection of errors that warrants
reversal for a new penalty phase.

B. Defense Comments
Smiley next argues that defense counsel’s own closing argument

was so deficient that it constituted fundamental error or ineffective
assistance of counsel. We have reviewed defense counsel’s argument,
both on its own and together with the State’s closing argument, and we
find no fundamental error.

Ineffective assistance of counsel claims usually are not cognizable
on direct appeal. We have been willing to depart from this general rule
in the rare situation where ineffectiveness (both performance and
prejudice) is “indisputable from the face of the record before us.”
Monroe v. State, 191 So. 3d 395, 404 (Fla. 2016). The alleged
inadequacies in defense counsel’s argument in this case do not meet
that demanding standard. Accordingly, we will not take up the merits
of Smiley’s ineffective assistance of counsel claim here.

VIII. Penalty Phase Jury Instructions and Verdict Form
Smiley contends that reversible error occurred because the verdict

form and the trial court’s jury instructions allowed the jury to treat
each of Smiley’s five prior violent felony convictions as a separate
aggravator. Specifically, the verdict form identified and listed each
prior violent felony individually and asked the jury to record its vote
on each. Smiley claims that this deviated from the verdict form and
jury instructions that we approved in In re Standard Jury Instructions
in Capital Cases, 214 So. 3d 1236 (Fla. 2017). Smiley further argues
that this caused him prejudice by overstating the number of aggrava-
tors proven in his case. Because Smiley did not object to the verdict
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form or jury instructions, we evaluate this claim under the fundamen-
tal error standard. To constitute fundamental error, an alleged error
must reach down into the validity of the sentencing proceeding itself
such that the sentence could not have been obtained without the
assistance of the alleged error. See, e.g., Archer v. State, 673 So. 2d 17,
20 (Fla. 1996).

There is nothing in the death penalty sentencing statute or in our
case law that prohibits asking the jury to separately indicate its
findings on any prior violent felony underlying the prior violent
felony aggravator. Indeed, we have observed that in evaluating the
weight of the prior violent felony aggravator, “the facts upon which
the aggravator is based are critical to our analysis.” Bevel v. State, 983
So. 2d 505, 524 (Fla. 2008). Voting separately on each underlying
conviction also adds clarity to the jury’s findings and could be helpful
if any particular conviction is subsequently invalidated. We find no
error in this regard.

But Smiley makes a separate argument that the presentation of
Smiley’s prior violent felonies in this case skewed the jury’s weighing
of aggravating factors and mitigating circumstances. Under our case
law, “[i]f a defendant has multiple convictions for prior violent
felonies, the trial court can find only a single aggravating circum-
stance, but it may give that circumstance greater weight based upon
the existence of multiple convictions.” Bright v. State, 90 So. 3d 249,
261 (Fla. 2012). Presumably this applies to the jury’s findings and
weighing calculus as well. Thus, even though a jury is entitled to
weigh multiple prior violent felonies more heavily than a single
violent felony, the jury instructions here were erroneous to the extent
they suggested that each prior violent felony conviction constituted a
separate aggravating factor. Nonetheless, any error falls far short of
the high bar for establishing fundamental error.

The aggravating factors here included Smiley’s prior conviction
for the Carmen Riley murder (a capital felony), a particularly weighty
aggravator. The Drake episode involved contemporaneous felony
convictions involving crimes against a separate victim. The verdict
form shows that the jury found this to be a case involving very little
mitigation. Indeed, the verdict form suggests that the jury unani-
mously rejected Smiley’s principal argument in mitigation, that his
ruptured aneurysms and resulting brain damage lessened his culpabil-
ity. Finally, the trial court properly instructed the jury that the
weighing process is not “mechanical or mathematical” and that the
jury therefore “should not merely total the number of aggravating
factors and compare that number to the total number of mitigating
circumstances.” Under these circumstances, we find no fundamental
error.

We also see no merit in Smiley’s challenge to the jury instructions
and verdict form as they related to mitigating circumstances. Smiley
bases this claim on alleged deviations from standard jury instructions
approved after his sentencing proceeding,5 and he points to no
independent authority to support his argument that the trial court
committed reversible error. We therefore deny this claim as well.

IX. Sentencing Order Deficiencies
Smiley argues that the trial court’s sentencing order was deficient

in several ways. First, Smiley faults the trial court for not conducting
an analysis under Enmund v. Florida, 458 U.S. 782 (1982), and Tison
v. Arizona, 481 U.S. 137 (1987). Relatedly, Smiley claims that the trial
court improperly relied on a finding that Smiley was the shooter.

As we explained in Jackson v. State, 575 So. 2d 181 (Fla. 1991),
the Supreme Court’s decisions in Enmund and Tison addressed the
constitutionality, in multi-participant felony murder cases, of
imposing a death sentence on someone other than the person who
actually killed the victim. We summarized those cases as standing for
the proposition that “the death penalty may be proportional punish-
ment if the evidence shows both that the defendant was a major

participant in the crime, and that the defendant’s state of mind
amounted to reckless indifference to human life.” Id. at 191. The
Enmund/Tison rule has no bearing on this case. As we have explained,
the guilt phase jury found that Smiley killed Drake, and that finding is
supported by competent, substantial evidence in the record. Therefore,
there was no error in the trial court’s failure to perform an
Enmund/Tison analysis or in the trial court’s finding that Smiley was
the shooter in the Drake murder.

Smiley next contends that the trial court overcounted the number
of aggravating factors proven in Smiley’s case. Smiley argues that,
after performing the requisite merger analysis, the various aggravating
factors should have been treated as two: the prior capital or violent
felony aggravator, and the felony murder aggravator (murder “in the
commission of” an enumerated felony). In its sentencing order, the
trial court instead grouped the aggravating factors in the following
way: one combined aggravator for the two prior convictions involving
the Riley murder; one combined aggravator for the prior convictions
involving the robbery and assault of Mark Wilkerson and for the fact
that the Drake murder was committed during the robbery of
Wilkerson; one combined aggravator for the contemporaneous
conviction for burglary with an assault or battery while armed and for
the fact that the Drake murder was committed during a burglary; and
one aggravator for the fact that the murder was committed for
pecuniary gain.

We find that any error in the trial court’s merger analysis was
harmless. As the trial court found, this was a highly aggravated
murder, given both the contemporaneous crimes committed against
Mark Wilkerson and, most importantly, Smiley’s previous conviction
for the Riley murder. All of the facts underlying the aggravating
factors proven in this case—regardless of how those factors are
grouped for merger purposes—were properly subject to consideration
by the trial court. All of those facts would have added weight to
whatever subset of aggravating factors remained at the conclusion of
any different merger analysis. And balanced against this aggravation,
the trial court found very little mitigation. Indeed, the trial court
explicitly acknowledged that its balancing of aggravation and
mitigation was qualitative not quantitative, and it found that “the
nature and quality of the mitigation pales in comparison to the proven
aggravating factors.” Under these circumstances, we conclude that
there is no reasonable possibility that, absent any error in the trial
court’s merger analysis, the court would have imposed a lesser
sentence. See, e.g., Lukehart v. State, 776 So. 2d 906, 925 (Fla. 2000)
(applying harmless error analysis to claim of improper doubling of
aggravating factors).

Finally, Smiley claims that the trial court failed to properly
consider each proposed nonstatutory mitigating circumstance and that
this requires resentencing. Smiley does not identify any particular
nonstatutory mitigating circumstance that the trial court failed to
consider. Instead, the claimed error goes to the form of the trial court’s
sentencing order. Smiley claims that the sentencing order is inade-
quate under the standards this Court established in Campbell v. State,
571 So. 2d 415 (Fla. 1990), receded from in part by Trease v. State,
768 So. 2d 1050, 1055 (Fla. 2000). We review alleged deficiencies in
a sentencing order for harmless error. See Mullens v. State, 197 So. 3d
16, 30 (Fla. 2016).

The trial court’s sentencing order introduces its analysis of
Smiley’s proposed mitigating circumstances saying: “The Court
examined the evidence pertaining to the Defendant’s life prior to the
age of seventeen (when he left home), after he left his home, the
reported brain aneurysm(s), and the Defendant’s conduct after the
brain injury.” The Court then evaluated each of Smiley’s proposed
statutory mitigating circumstances in turn. However, when it got to the
catch-all nonstatutory mitigating circumstances, the trial court
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addressed all of them in a single paragraph. The court wrote that it
“examined the evidence presented through the testimony” of Smiley’s
mitigation witnesses, evaluated that testimony to consider “the matters
related to the Defendant’s character, background, life, and the
circumstances of the offense,” and “concluded that this circumstance
should be accorded moderate weight.” Earlier in its order, the trial
court had summarized the testimony offered by each of Smiley’s
witnesses.

This Court has long reaffirmed Campbell’s requirement that the
trial court’s sentencing order must expressly evaluate each mitigating
circumstance proposed by the defendant to determine whether it is
supported by the evidence and, in the case of nonstatutory factors,
whether it is truly of a mitigating nature.6 A trial court may comply
with this requirement by bundling proposed mitigating circumstances
into categories of related conduct or issues and addressing them
accordingly. In fact, we have encouraged trial courts to do so. See
Mullens, 197 So. 3d at 30. And we allow trial courts to exercise their
discretion to avoid repeatedly addressing proposed mitigating
circumstances that are redundant. See Foster v. State, 778 So. 2d 906,
920 (Fla. 2000). Finally, in Rogers v. State, 285 So. 3d 872, 890 (Fla.
2019), we clarified that a trial court’s written sentencing order need
not “expressly articulate why the evidence presented warranted the
allocation of a certain weight to a mitigating circumstance.” Our
precedents have aimed to avoid imposing on trial courts overly
formalistic requirements, while at the same time ensuring that
sentencing orders comply with the dictates of section 921.141(4),
Florida Statutes (2019),7 and contain enough specificity to enable
meaningful appellate review.
 In this case, the trial court’s sentencing order does not address
Smiley’s proposed nonstatutory mitigating circumstances with the
specificity that Campbell and its progeny require. As we have
suggested, the problem is not that the order fails to address the
nonstatutory mitigators in exactly the format or order that Smiley
proposed in his sentencing memorandum. Instead, the problem is that
Smiley’s proposed nonstatutory mitigators are not so substantively
similar that they could be dealt with in a single, catch-all fashion. To
give just a few examples: Smiley argued that his stepfather subjected
him to overly harsh (though not abusive) corporal punishment; that
Smiley himself has been a good father to his own son; that he perse-
vered in his education and worked hard at his jobs; and that he has
conducted himself well since his incarceration. None of this is to say
that the trial court had to treat any of these circumstances as mitigating
in Smiley’s case or to assign them any particular weight. But Smiley’s
proposed mitigators are too substantively dissimilar from each other
to be addressed as an undifferentiated whole.

Nonetheless, because there is no reasonable possibility that Smiley
would have received a lesser sentence absent the trial court’s error, we
conclude that the error was harmless. Smiley’s previous conviction for
the Riley capital felony and for the contemporaneous violent felonies
committed against Mark Wilkerson made this a highly aggravated
case. Moreover, the sentencing order leaves no doubt that the trial
court was aware of and considered the nonstatutory mitigating
circumstances that Smiley proposed. Significantly, the sentencing
order shows that the trial court—like the penalty phase jury—was
unpersuaded that Smiley’s aneurysms and resulting brain injury
constituted significant mitigation. The trial court found that Smiley
had established the statutory mitigators for extreme mental or
emotional disturbance and for substantially impaired ability to
conform to the law, but the court still assigned each of these mitigators
only “little weight.” This was the heart of Smiley’s case for mitigation,
and the trial court was largely unmoved by it. On this record, there is
no reasonable possibility that disaggregating Smiley’s proposed
nonstatutory mitigation—which the trial court assigned “moderate

weight” in the aggregate—could have changed the trial court’s
weighing calculus and resulted in a life sentence.

X. Sufficiency of the Evidence
Although Smiley does not challenge the sufficiency of the

evidence to sustain his conviction for first-degree felony murder, we
must independently review the record to determine whether compe-
tent, substantial evidence supports the conviction. Kirkman v. State,
233 So. 3d 456, 469 (Fla. 2018); Fla. R. App. P. 9.142(a)(5). That
standard is easily satisfied here. The predicate felonies underlying the
felony murder charge were robbery and burglary. Mark Wilkerson
testified that Smiley shot and killed Drake and that Smiley stole
Wilkerson’s cell phone and forced his way into the Drake home. John
McDonald testified that the criminal episode had the goal of stealing
money from a safe in the Drake home and that Smiley confessed to the
Drake murder. This testimony was corroborated by DNA evidence
linking Smiley to the backpack found at the crime scene and by the
cell phone records showing that Wilkerson’s stolen phone was used
in a three-way call with McDonald and Samantha Lee shortly after the
murder. Competent, substantial evidence supports Smiley’s first-
degree felony murder conviction.

XI. Proportionality of Smiley’s Death Sentence
It has been this Court’s practice in death sentence direct appeals to

conduct a proportionality review to ensure that the defendant’s crime
falls within the most aggravated and least mitigated of murders. This
review is qualitative, not quantitative—we do not simply tally the
number of aggravating factors and mitigating circumstances. We
accept the weight that the trial court has given to those factors and
circumstances. And we consider the totality of the circumstances and
compare the case with other capital cases.

Elsewhere in this opinion we have detailed the trial court’s findings
on aggravation and mitigation. Suffice it to say that the trial court gave
great weight to Smiley’s prior capital felony conviction for the Riley
murder and to Smiley’s contemporaneous convictions for the felonies
Smiley committed against Mark Wilkerson. Moreover, though the
trial court credited the fact that Smiley had suffered a severe brain
trauma as a result of his ruptured aneurysms, the court gave little
weight to Smiley’s proposed mitigators for extreme emotional
disturbance and inability to conform his conduct to the requirements
of the law. Smiley’s nonstatutory mitigating circumstances, which the
trial court assigned moderate weight, were far from compelling. All
in all, Smiley’s felony murder conviction was highly aggravated—
particularly because of his prior conviction for the Riley murderand
only lightly mitigated.

Recently, in Newberry v. State, 288 So. 3d 1040 (Fla. 2019), we
upheld a death sentence imposed on a defendant who committed a
robbery/murder and whose aggravators and mitigators were qualita-
tively similar to Smiley’s. Our decision in Newberry cited multiple
similar cases in which we upheld the imposition of a death sentence.
See id. at 1049-50. Death is a proportionate punishment in Smiley’s
case.

In light of the foregoing, we affirm Smiley’s conviction for first-
degree felony murder and his sentence of death.

It is so ordered. (CANADY, C.J., and POLSTON, LAWSON, and
MUÑIZ, JJ., concur. LABARGA, J., concurs in result.)
))))))))))))))))))

1We have jurisdiction. See art. V, § 3(b)(1), Fla. Const.
2Spencer v. State, 615 So. 2d 688 (Fla. 1993).
3The trial court assigned the following weights to the aggravating factors: (1)

Smiley was previously convicted of another capital felony (the murder of Carmen
Riley) and (2) Smiley was previously convicted of a felony involving the use or threat
of violence to the person (robbery with a firearm involving Carmen Riley) (merged,
great weight); (3) Smiley was previously convicted of a felony involving the use or
threat of violence to the person (robbery with a firearm involving Mark Wilkerson) and
(6) Smiley committed the first-degree murder while engaged in a robbery (of Mark



Headnotes and indexes are copyrighted and may not be duplicated by photocopying, printing,
or other means without the express permission of the publishers. 1-800-351-0917

SUPREME COURT OF FLORIDA 45 Fla. L. Weekly S145

Wilkerson) (merged, great weight); (4) Smiley was previously convicted of a felony
involving the use or threat of violence to the person (aggravated assault of Mark
Wilkerson) (no weight); (5) Smiley was previously convicted of a felony involving the
use or threat of violence to the person (burglary with an assault or battery while armed
involving Clifford Drake and Mark Wilkerson) and (7) Smiley committed the first-
degree murder while engaged in a burglary of a dwelling with an assault or battery
while armed with a firearm (involving Clifford Drake and Mark Wilkerson) (merged,
moderate weight); (8) the first-degree murder was committed for pecuniary gain
(substantial weight).

4The trial court assigned the following weights to the mitigating circumstances: (1)
Smiley has no significant history of prior criminal activity (moderate weight); (2)
Smiley committed the first-degree murder while under the influence of extreme mental
or emotional disturbance (little weight); (3) the capacity of Smiley to appreciate the
criminality of his conduct or to conform his conduct to the requirements of the law was
substantially impaired (little weight); (4) Smiley’s age at the time of the crime (little
weight); (5) the existence of any other factor(s) in Smiley’s character, background, life,
or the circumstances of the offense that would mitigate against the imposition of the
death penalty (moderate weight).

5Smiley cites the verdict form approved by this Court in 2018 in In re Standard
Criminal Jury Instructions in Capital Cases, 244 So. 3d 172 (Fla. 2018).

6Campbell also requires the trial court’s order to: “(2) assign a weight to each
aggravating factor and mitigating factor properly established; (3) weigh the established
aggravating circumstances against the established mitigating circumstances; and (4)
provide a detailed explanation of the result of the weighing process.” Rogers v. State,
285 So. 3d 872, 889 (Fla. 2019) (quoting Orme v. State, 25 So. 3d 536, 547-48 (Fla.
2009)).

7Section 921.141(4) requires the following:
In each case in which the court imposes a sentence of death, the court shall,
considering the records of the trial and the sentencing proceedings, enter a written
order addressing the aggravating factors set forth in subsection (6) found to exist,
the mitigating circumstances in subsection (7) reasonably established by the
evidence, whether there are sufficient aggravating factors to warrant the death
penalty, and whether the aggravating factors outweigh the mitigating circum-
stances reasonably established by the evidence.

*        *        *
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stantial—Hearsay—Exceptions—Dying declaration—Jury instruc-
tions—Argument—Appeals—Evidence presented at trial was legally
sufficient to support conviction for first-degree murder—Although the
state’s case was based entirely on circumstantial evidence, the court
declines to apply special standard of review previously applied to
wholly circumstantial cases—Because special standard is unwar-
ranted, confusing, and out of sync with both the jury instructions
currently used and the approach to appellate review used by the vast
majority of other jurisdictions, the special standard is discontinued—
Discussion of the history of Florida’s use of special standard in
circumstantial evidence cases—Whether the state presented compe-
tent, substantial evidence to support the verdict is the standard of
review that should now be used in all cases where the sufficiency of the
evidence is analyzed—Evidence presented, when viewed in light most
favorable to the state as the prevailing party, was sufficient for a
rational trier of fact to find that defendant committed the first-degree
murder of victim under both premeditated and felony murder
theories—Testimony offered by state’s DNA expert did not constitute
a discovery violation under Richardson v. State where trial testimony
did not constitute a material change to expert’s deposition testimony—
Although expert testified that she would have reported certain DNA
samples collected from victim’s home as uninterpretable under current
reporting standards, expert’s conclusion that defendant was excluded
as a contributor did not change—Trial court did not err in excluding
from evidence, as inadmissible hearsay, victim’s statement to a first
responder that her children were with defendant—Statement did not
qualify as a dying declaration where statement did not concern the
physical cause or instrumentalities of what victim believed to be
impending death or circumstances surrounding her impending death,
but rather was a response to a logistical question posed by first
responder—Victim’s statement that she did not know who attacked
her was properly admitted as a dying declaration—The two statements
were not so related that the trial court had to consider them together
for the purposes of deciding whether they met dying declaration
exception to hearsay rule—Each statement was in response to a
separate question asked by first responder and each was properly

analyzed based upon theory of admissibility argued by defen-
dant—Defendant not entitled to relief on claim that trial court
erroneously allowed jury to hear officer’s opinions on defendant’s guilt
in recorded interrogation—Officer did not offer personal opinions of
defendant’s guilt, but rather questioned defendant, presented defen-
dant with information officer had, and confronted defendant with
inconsistencies in an attempt to have defendant explain them—Trial
court did not err in giving series of standard jury instructions related
to testimony of law enforcement officers instead of instruction
requested by defendant where defendant failed to show how standard
instructions failed to cover the theory of defense—Moreover, requested
instruction contained inflammatory language in the form of multiple
references to “false or misleading verbal subterfuge” which could
confuse jury and be considered a comment on the credibility of law
enforcement witness—No abuse of discretion in admitting photo
overlay exhibit of victim’s sofa which had contained hidden murder
weapon for the purpose of demonstrating the placement of the cushions
before and after defendant was permitted to re-enter the house to
retrieve personal items—Juxtaposition of the still images did not
amount to an alteration or enhancement of what was originally visible,
and exhibit did not attempt to portray real-time movement as argued
by defendant—Additionally, conclusion that sofa cushion was moved
was further substantiated by expert testimony—No error in denying
defendant’s requested jury instruction on spoliation of evidence which
stated that evidence that victim’s undergarments were lost may be
considered by a jury as sufficient and exculpatory evidence that would
have shown that defendant was not guilty—Requested instruction was
not supported by evidence, nor was it a correct statement of law—
Moreover, requested instruction was misleading and any argument
that undergarments would have provided additional evidentiary
benefit is speculative—No abuse of discretion in prohibiting defense
counsel from proceeding with argument that phone call to defendant
regarding victim’s life insurance policy was actually made by law
enforcement who needed a financial motive to establish case against
defendant—There was no evidence linking law enforcement or their
investigation to the phone call, and defendant had ample opportunity
to rebut state’s theory of financial motive—Defendant’s claims
regarding 2017 interim penalty phase instructions in capital cases are
without merit—Limited references to a jury recommendation were
insufficient to diminish the jury’s understanding of its role in sentenc-
ing process—Defendant was not entitled to a jury instruction on
mercy—Penalty phase jury instruction did not improperly shift the
burden to the defense—Claim that penalty phase instructions were
fundamentally erroneous is without merit—No error in overruling
defense counsel’s objections to prosecutor’s comments which allegedly
improperly characterized various mitigating circumstances as
aggravation—Prosecutor’s arguments did not argue mitigating
circumstances as aggravation but instead commented on the appropri-
ate weight they should be assigned in light of evidence presented—
Comments cautioning jury about feeling sorry for defendant’s family
or being concerned with impact of defendant’s sentence upon his
family did not improperly denigrate defense counsel as manipulative,
and fell within the scope of proper advocacy—Prosecutor’s appeal to
jurors “to have the courage” to impose death penalty  does not rise to
the level of fundamental error—Court rejects claim that statute
permitting victim impact evidence is unconstitutional—Victim impact
testimony in defendant’s case stayed within proper scope and was
properly limited to three witnesses—Defendant not entitled to relief on
claim that he was denied a fair penalty phase due to cumulative error—
Death penalty statute is not unconstitutional for failing to sufficiently
narrow the class of individuals who are eligible to receive death
penalty—Death sentence is proportionate
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(PER CURIAM.) This case is before the Court on appeal from a
judgment of conviction of first-degree murder and a sentence of death.
We have jurisdiction. See art. V, § 3(b)(1), Fla. Const. In 2017, the
appellant, Sean Alonzo Bush, was convicted in St. Johns County of
the 2011 murder of his estranged wife, Nicole Bush. He was convicted
under both the first-degree premeditated and felony murder theories
and was also convicted of burglary of a dwelling with an assault and
while armed with a firearm. The jury unanimously recommended that
Bush be sentenced to death for the murder, and the trial court sen-
tenced him accordingly. This direct appeal followed. As we explain
below, we affirm the defendant’s convictions and sentence of death.

Additionally, we note that Bush’s convictions in this case are
wholly based upon circumstantial evidence. As in all death cases, the
sufficiency of the evidence to support Bush’s first-degree murder
conviction is at issue, see Caylor v. State, 78 So. 3d 482, 500 (Fla.
2011), requiring that we consider the appropriate standard of review
for this important evaluation. For many years, Florida has been an
outlier in that we have used a different standard to evaluate evidence
on appeal in a wholly circumstantial evidence case than in a case with
some direct evidence. See Knight v. State, 107 So. 3d 449, 456-57
(Fla. 5th DCA 2013), approved, 186 So. 3d 1005 (Fla. 2016). As we
will explain, we now join all federal courts and the vast majority of
state courts in abandoning this special appellate standard, primarily
for the same reason that Florida abandoned the special circumstantial
evidence standard for use in instructing juries in 1981. In re Standard
Jury Instructions in Criminal Cases, 431 So. 2d 594, 595 (Fla. 1981)
(rejecting the special standard for evaluating circumstantial evidence
as “confusing and incorrect”) (quoting Holland v. United States, 348
U.S. 121, 139-40 (1954)).

FACTUAL AND PROCEDURAL BACKGROUND
In May 2011, Nicole Bush (Nicole) was brutally attacked in her

Julington Creek townhome. Medical examiner testimony later
revealed that she was shot six times, then beaten and stabbed. Nicole
initially survived the attack but succumbed to her injuries in a hospital
hours later. The investigation revealed that her estranged husband,
Sean Bush, was a significant person of interest in the murder, and it
ultimately led to his arrest and indictment. The evidence presented at
trial is summarized as follows.

Guilt Phase

State’s Case-in-Chief
At 5:47 a.m. on Tuesday, May 31, 2011, an intruder used the

master code to disarm the alarm panel in Nicole’s Julington Creek
townhome. About thirty minutes later, Nicole called her friend Tracie
Walker for help but did not respond when Walker answered the
phone. Thinking that Nicole had called her accidentally, Walker hung
up the phone, but she was concerned about the unusual phone call and
called Nicole back. When Nicole answered the phone, Walker heard
her saying “help” and gasping for breath before the phone discon-
nected. Walker again tried to call Nicole, but the call went directly to
Nicole’s voicemail.

Walker then called a mutual friend, Lenora Jerry, and asked her to
call Nicole. Nicole answered Lenora’s phone call and asked for help,
saying that she could not make it to the door. Jerry and Walker decided
that Jerry, who lived closer to Nicole, would go to Nicole’s home to
check on her.

Jerry and her husband, Thalmus Billington, traveled together to
Julington Creek and called 911 en route to ask that an officer be
dispatched to Nicole’s home to conduct a welfare check. When they
arrived, Jerry observed that Nicole’s garage door was up, and the door

leading from the garage to the interior of the home was open. Jerry and
Billington looked around the outside of the home and did not see any
signs of forced entry. Then, they walked through the garage and the
interior door into the kitchen, where Jerry called out to Nicole. Nicole
did not respond, and Jerry and Billington walked outside and met the
responding officer, Deputy Graham Harris.

After talking with Jerry and Billington, Deputy Harris entered the
home and announced his presence. Upon hearing a mumbled voice
coming from the second floor, Deputy Harris walked up the stairs and
noticed red stains on the carpet. He walked to the master bedroom,
where Nicole lay in a pool of blood. She was conscious but severely
injured. Nicole asked for help and told Deputy Harris that she had
been shot in the head. Deputy Harris asked Nicole who attacked her.
She said she did not know, but she consistently referred to the attacker
as a “he” or “him.”

Paramedics arrived shortly thereafter and observed Nicole’s
“immediately life-threatening” injuries, including multiple gunshot
wounds to her head, as well as bruising and severe swelling. They
asked Nicole questions to determine her level of orientation, and
although she was generally unresponsive, she continued to ask for
help and state that somebody shot her. Nicole was transported to the
trauma center at Shands Hospital in Jacksonville, where she died at
8:51 a.m., shortly after arrival.

That afternoon, St. John’s County Sheriff’s Office Detective Sean
Tice received instructions to contact and interview Nicole’s husband,
Sean Bush. Although Bush and Nicole were married at the time, they
had separated and were living apart. Detective Tice and Deputy
Jessica Hines went to Bush’s home in Jacksonville, informed him of
Nicole’s death, and proceeded to interview him.

Bush’s First Interview: Afternoon of the Murder
Bush explained that he and Nicole met while working for the same

company. They married in 2002 and moved to Jacksonville in 2005.
They had two minor sons, the younger who was their biological son
and the older whom Bush had known since the child was two months
old and later adopted. At the time of the murder, the boys were six and
nine years old. Bush also had two older children, a son and a daughter
who lived out-of-state.

Bush and Nicole started experiencing marital problems in 2006,
and they lived apart from one another for several months. Although
they reunited in 2007, they continued to have problems and eventually
separated in 2009. Bush said that he and Nicole had agreed to get
divorced and that Nicole had obtained divorce papers.

Nicole and Bush shared in caring for the children, but Nicole was
their primary caregiver. Normally, Bush would keep them every other
weekend, picking them up on Friday evening and bringing them home
to Nicole on Sunday evening between 7 and 7:30 p.m.

In 2010, Nicole purchased the Julington Creek townhome where
she and the children lived at the time of the murder. Bush never lived
there, but he frequently visited the children, and Nicole paid him to
clean the home. Bush did not have his own house key, but he had
access to the spare key that Nicole hid in the garage. Bush also knew
the passcode to enter the garage from the outside.

Bush was asked to describe his activities in the days leading up to
the murder. The weekend before the murder was Memorial Day
weekend, and Nicole was murdered the morning after the holiday.
Even though the children had spent the previous weekend with Bush,
he said that he kept them again throughout the Memorial Day
weekend because one of the boys was misbehaving and Nicole asked
him to keep the children and the family dog. Bush said that the plan
was for him to keep the boys through the weekend and take them to
school on Tuesday morning.

Bush explained that on Friday evening, he met Nicole at a restau-
rant to pick up the boys and then went to the townhome to pick up the
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dog and some items for the boys. By his account, this was the last time
that he used the key to enter the townhome. On Saturday, he took the
boys to get haircuts, and they returned to his house afterward and
watched television. Bush said that he and the children did not go
anywhere on Sunday. He also said that, on Monday, the day before the
murder, he was at home with his children all day except for an
afternoon trip to the grocery store, and the last time he spoke with
Nicole was later that night. Bush said that he remained at home all
night until it was time to take the children to school at approximately
7:15 on Tuesday morning. Later, however, he said he left home that
morning to check gas prices while the children were getting dressed
for school, but did not purchase any gas. He returned home after
taking the children to school.

Bush said that at the time of the murder, he was dating a woman
named Sharon Bennett, and he was good friends with a woman named
Brenda Eckling (Brenda Daniels).1 Bennett testified that she met Bush
on the internet around 2009. She did not know that Bush was married
at first; she found out on social media after knowing him for about one
year. When Bennett confronted Bush via text message about his being
married, Bush admitted to it but said that he was in the process of
getting a divorce. Around New Year’s Day in 2011, the two were
discussing marriage. Bennett told Bush that she did not want to be his
secret anymore and that he needed to finalize his divorce if their
relationship was to continue. After that discussion, Bush showed
Bennett some divorce paperwork, and she believed that the process
was moving along.

When asked if he knew of anyone who might have a motive to kill
Nicole, Bush suggested that Nicole’s work as a collection agent might
have given someone a motive.

Before the interview ended, Bush agreed to provide his cell phone
to the St. Johns County Sheriff’s Office for examination. Later that
day, Bush took his phone to the sheriff’s office, and Detective Tice
interviewed Bush a second time while Bush waited for a detective to
retrieve information from the phone. Tice asked Bush if he would
provide a DNA sample, and Bush expressed concern that his DNA
would be found throughout Nicole’s house, saying: “I’ve been in
every part of the house . . . I’ve been in the bedroom. I’ve been in the
kids’ room. I’ve been in the kitchen. I’ve cleaned the bedroom . . . I
have handled probably everything in there from the toilets to the
floors.” After Detective Tice explained that DNA is used to both
include and exclude individuals during an investigation, Bush agreed
to provide a sample. Additionally, a gunshot residue kit was used on
Bush’s hands.

A visual inspection of Bush’s upper body revealed no visible
injuries. However, Detective Tice observed a mark on Bush’s lower
leg which Bush initially said was a mosquito bite and later in the
interview said was a spider bite. Detective Tice also noticed that Bush
was walking with a limp and asked Bush about it. Bush said that while
attending a company function, he broke his foot when he hopped off
a stage in the excitement of winning a prize.

Bush again expressed concern about his DNA being in Nicole’s
house, and Detective Tice explained again that the location of an
individual’s DNA is an indicator as to whether the person was in
Nicole’s house for a lawful purpose. After Detective Tice left the
interview room, Bush said to himself: “I’m going to jail. I’m going to
prison. I’m going to prison.”

The Crime Scene
The investigation of the crime scene confirmed that Nicole

suffered a brutal attack. Blood stains and blood spatter were found
throughout her bedroom, and the attack was so intense that some of
the blood spatter reached the ceiling. Large quantities of blood were
found on the bed, the floor, and the bedroom door. Three bullet holes
were found in Nicole’s bloody pillow, and a projectile was retrieved

from her bedroom wall. In addition to the evidence found in Nicole’s
bedroom, six bloody shoeprints were found in the living room.

The Autopsy
The autopsy, conducted by Dr. Jesse Giles, revealed that Nicole

suffered three different types of injuries: gunshot wounds, blunt force
injuries, and sharp force wounds. Nicole’s death was the cumulative
result of the blood loss from all of her injuries. She sustained six
gunshot wounds, five to her head and one to her elbow. One of the five
head wounds went through Nicole’s eyebrow and fractured the bone.
Dr. Giles explained that the bullet traveled through Nicole’s right
eyeball, ruptured it and caused immediate blindness. The bullet then
went into her mouth, where she swallowed it, and it passed into her
small bowel. The gunshot to Nicole’s elbow was a superficial wound
that could have been a defensive wound. The gun was never found.

Additionally, Nicole sustained blunt force injuries to her head,
face, and upper and lower extremities. She suffered at least three
blows to the top of her head that split her skull and bruised her brain.
The back of Nicole’s shoulder revealed bruising and scraping, which
indicated that she was hit with an object in that area at least three times.
Her left arm and shoulder revealed crushed tissue and torn muscle
with a large area of hemorrhage, indicating a significant blow by a
rod-like object. The same arm also sustained a sharp force injury. She
also sustained blunt force trauma to both of her knees, indicated by the
same rod-like marking. The blunt force injuries were consistent with
having been hit with a baseball bat.

Moreover, sharp force injury occurred to Nicole’s left leg, where
she was stabbed above the knee. She was also stabbed in her left breast
and right arm, and there was an incision in her left arm. The weapon
used to inflict Nicole’s sharp force injuries was never found.

Dr. Giles opined that the sharp force injuries occurred “late in the
whole [series of] events” because there was very little hemorrhaging
from those injuries. The lack of hemorrhaging was due to her having
“very little blood still inside her body and her vessels.”

Dr. Giles further testified that Nicole “was definitely conscious
through much of the attack.” He explained, “There again [were] three
different types of wounds, but there’s been multiple wounds of
different types over multiple parts of her body and she has defensive
injuries. There’s been a significant struggle that continued for some
period of time here before she finally succumbed.” Nicole died from
“hypovolemic shock due to multiple injuries, gunshots, blunt force
and stab wounds.” Dr. Giles explained, “In laymen’s terms she bled
to death from being shot and having her skin torn in her head and other
areas mashed and bruised to her body [sic] and then finally being cut.”

Firearm Testimony
Although the gun used to shoot Nicole was never recovered, bullet

fragments recovered from her head and from the wall in her bedroom
were submitted to the Florida Department of Law Enforcement
(FDLE) for analysis. Firearms examiner Peter Lardizabal examined
the bullet fragment retrieved from the bedroom wall and testified that
although the fragment was too badly damaged to conclusively link it
to a particular type of firearm, it appeared to be a remnant of a .22
caliber piece of ammunition, “almost certainly a .22 long rifle, rimfire
caliber design.”

The largest bullet fragment recovered during the autopsy was also
consistent with a rimfire .22 caliber cartridge design. An examination
of Nicole’s pillow revealed that the muzzle of the firearm was placed
against the pillow when the shots were fired. The pattern created by
the gunshots was also consistent with that of a rimfire caliber such as
a .22 caliber long rifle.

Bush as a Person of Interest
Bush became a person of interest very early in the investigation.

Within days of the murder, investigators began to focus on Bush, and
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evidence obtained over the course of the next three months resulted in
his arrest in late August 2011. Investigations into Bush’s whereabouts
at the time of the attack, his return to the crime scene days after the
murder, the connection between his shoes and the bloody shoeprints
left at the crime scene, and his dire financial situation all yielded
incriminating evidence.

1. Bush’s Whereabouts on the Morning of the Murder
Bush gave inconsistent statements about where he was when

Nicole was attacked, and his statements conflicted with the testimony
of trial witnesses. At the time of the murder, Bush rented a room in the
home of Kathy Phillips. Phillips testified that on the day of the murder,
she did not see Bush or his van when she left home between 6:15 and
6:20 a.m. to go to work. However, during his first interview with
Detective Tice on the day of the murder, Bush first said that he was at
home until 7:15 a.m. when he took the boys to school. Later in the
interview, Bush said that he left home to check on gas prices while the
boys were getting dressed but did not purchase any gas.

In a follow-up interview with Detective Tice the week after the
murder, Bush said that the boys had not yet gotten up when he went to
check gas prices. When confronted with his earlier inconsistent
statement, Bush admitted that he did not go to check gas prices.
Instead, he said that he went to see if his friend Brenda Daniels was
home but found that she was not. Although Bush said that Daniels
lived about ten minutes from him, Bush estimated that he was away
from home for two hours. Daniels testified that she did not see Bush
that morning.

During trial, the jury learned that a morning drive from Bush’s
home in Jacksonville to Nicole’s home in Julington Creek—around
the time that the attack occurred—was about thirty minutes each way.
Bush’s van was not spotted on any neighborhood surveillance videos
during the period of time around the attack, but trial testimony
indicated that a walk at a normal pace from the northern (back) gate of
Julington Creek to Nicole’s townhome took less than five minutes.

Records from Julington Creek Elementary School showed that on
the morning of the murder, the Bush children checked into the
school’s extended day care program later than normal. Donna
Hughes, one of the employees who worked with the program and was
familiar with the children, testified that Nicole normally brought them
to school. Hughes did not remember Bush having brought them to
school except for that day.

The jury also heard a recorded call between Bush and his brother-
in-law, Ramone Gregory. Gregory, a Tampa Police Department
officer, placed a series of four phone calls to Bush in July and August
2011 and decided to record the conversations because he knew that
Bush was a person of interest.2 During the first phone call, Gregory
said that he and his wife, Kim, talked about her last phone call with
Nicole, which took place the day before the murder. According to
Kim, Nicole told her that Bush wanted to keep the boys that weekend
because he was depressed about not having a job.

2. Bush’s Return to the Crime Scene
Investigators’ suspicions surrounding Bush intensified in light of

his behavior upon returning to Nicole’s townhome several days after
the murder, and his actions were especially incriminating in light of
information learned from Nicole’s relatives.

Sergeant George Harrigan testified that he met members of
Nicole’s family at the townhome a few days after the murder so that
they could retrieve some items for the children, who were in their
custody at the time. Harrigan asked them to walk around and see if any
items were missing. They advised that Nicole’s laptop was missing as
well as an aluminum baseball bat that she kept by her bed for protec-
tion.

After learning this information, Harrigan searched Nicole’s

bedroom and moved a dresser, where he found a laptop and jewelry
hidden underneath. The front of the dresser touched the floor, which
would have prevented anyone from simply sliding the laptop and
jewelry under it. Harrigan testified that the items could not have been
placed there without significant movement of the dresser: “You’d
have to pull [the dresser] out, put something there, pull it back forward
or, possibly, remove the bottom drawer, place something, and put the
drawer back in.” Additionally, having seen the bloody shoeprints in
the living room that led to the sofa, Harrigan searched the sofa and
found a baseball bat tucked in the crevice between the back of the sofa
and the part that holds the lower cushions.

Detective Tice testified that Bush asked him about getting access
to Nicole’s home because he needed some items for the family dog.
After Sergeant Harrigan discovered the hidden laptop, jewelry, and
baseball bat, the investigators decided to allow Bush to return to the
home with a key and document Bush’s activity inside. A search
warrant was obtained.

On June 4, cameras were used to set up surveillance in two areas of
the home—in the living room facing the sofa, and in Nicole’s
bedroom facing the dresser. The cameras were set to detect pixel
movement and begin recording. Because the cameras responded to a
change in light, if the lights were off, the camera would not detect the
movement and would not record. Thus, the lights were left on in the
townhome so that the camera would interpret the pixel contrast as
movement and begin recording.

After the cameras were installed, evidence tape was placed on the
doors to secure the home. Detective Tice, who helped set up the
cameras, returned to the Sheriff’s Office and arranged for Bush to pick
up the house key. Another detective checked the evidence tape at 8
a.m. and noon on June 5 and noted that it had not been tampered with.
However, when he returned on June 6, the tape on the front door had
been broken. He retrieved the surveillance cameras and took them to
the Sheriff’s Office for examination.

Detective Vincent Russo testified regarding the surveillance
videos. The first of two videos of the dresser showed the lights on in
Nicole’s bedroom. The second video, recorded later, showed the
lights completely off in the bedroom except for a light that briefly
appeared in the bottom right hand corner of the screen, which
Detective Russo testified appeared to come from a flashlight. The first
of two surveillance videos of the sofa similarly began with the living
room lights on, and then, one of the lights was turned off. That video
also showed the original position of the sofa cushion closest to where
the baseball bat had been hidden. The second video, recorded later,
demonstrated that the cushion was moved. A photo overlay of the sofa
videos was also created to demonstrate the difference between the first
and second images of the sofa and was published to the jury.

Sharon Bennett, whom Bush was dating at the time of the murder,
was visiting Bush at his house on the night that he went to Nicole’s
townhome. She testified that around 10 p.m., Bush said that he was
going out “to get some air,” and leaving her behind, took her car.
Bennett tried texting and calling Bush while he was gone but was
unable to reach him until he was on his way home. When he returned
after two hours, Bush did not immediately say where he had been, but
Bennett noticed that the passenger seat of her car had been pushed
back and that there was debris on the seat. When she questioned him,
he said that the debris was dog food and that he had gone to Nicole’s
house to get some items for the dog. Later however, Bush said that he
looked around the townhome while he was there, and he used his
flashlight to look around because he did not want anyone to see him.
Bush also told Bennett that he parked her car around the corner from
Nicole’s home in an effort to avoid being seen by the neighbors.

3. Bush’s Timberland Shoes
Another link between Bush and the murder was his collection of
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Timberland shoes. About one week after the murder, a search warrant
was executed at Bush’s home. Multiple pairs of Bush’s shoes were
collected and submitted to FDLE for analysis and for comparison with
the bloody shoeprints found in Nicole’s living room. Of the six bloody
shoeprints found at the crime scene, five of them were suitable for
analysis. Senior crime laboratory analyst Lynn Ernst testified that all
five shoeprints corresponded with Bush’s Timberland shoes.

Sharon Bennett testified that Bush normally wore Timberland
boots and kept them neatly organized at his home. When shown the
shoes that had been entered into evidence, she recognized each pair as
belonging to Bush. However, Bush had a favorite pair of Timberland
boots that appeared older than the others, and that pair was not among
those in evidence. Moreover, Bennett did not see those boots again
after the murder.

4. Bush’s Financial Situation
Bush’s financial status was also a focus of the investigation, and

multiple witnesses testified regarding Bush’s dire financial status at
the time of the murder. Bank records showed that Bush had five bank
accounts at the time of the murder (two savings accounts, two personal
checking accounts, and one business checking account). According
to the account summaries for the period that included the date of the
murder, two accounts had negative balances, one had a balance of
$1.34, one had a balance of $13.85, and another had a balance of
$277.

In the weeks leading up to the murder, Bush exchanged text
messages with others in which he talked about his financial situation:
“[T]he only thing that can really help me is money seeing how I’m
seriously in need and owing child support . . . . A card with kind words
are [sic] nice but not really gonna pay many bills so I’m at a bit of a
loss.” Bush described himself as “broke as a joke” and “bleeding
straight out. Low cash.”

Additionally, Kathy Phillips testified that when Bush moved into
her home, he told her that he had an information technology job at a
biomedical firm but that he needed a roommate because he was
paying child support for four children. Bush was twice late paying his
rent between February and April 2011, and in March or April, Bush
told Phillips that he was going to be late paying his rent because he had
been laid off for several months. In April 2011, Bush’s church paid his
rent for him.

Bush was the primary beneficiary of Nicole’s Minnesota Life
group life insurance policy in the amount of $815,240. Sharon Bennett
testified that shortly before Bush was arrested, which occurred in
August of 2011, she was with him when he received a phone call from
someone who said that he was calling from Nicole’s job and wanted
to remind Bush that Nicole had an insurance policy through her
employer. After the phone call ended, Bush told Bennett what he
knew about the policy. Bush gathered more details about the policy
over the next few days and then spoke with Bennett about it again.

On July 20, 2011, however, Bush had called Minnesota Life to
inquire about the policy. This phone call revealed that Bush was aware
of Nicole’s life insurance policy before he received the anonymous
phone call. During the call, Bush stated that he was married to Nicole,
and he wanted to verify that he was still the policy beneficiary, noting,
“I know I was [listed as the beneficiary] years ago . . . .”

The claims representative confirmed that Bush was a beneficiary
and informed him that a beneficiary statement had previously been
mailed to him to initiate the recovery of insurance proceeds. However,
the mail was returned to the insurance company. The representative
advised that another beneficiary statement would be mailed to him.
On July 26, after receiving the statement, Bush signed it and submitted
it to Minnesota Life.

Bush’s Connection to the Murder Weapons

In addition to the evidence surrounding Bush’s statements,
behavior, and life circumstances, Bush was heavily incriminated by
DNA evidence obtained from the baseball bat and the sofa where the
bat was hidden after the attack. He was also incriminated by his
computer searches, particularly those relating to firearm use, and
specifically the use of a .22 caliber firearm.

1. DNA Testing
Multiple items were sent to FDLE for DNA testing along with

comparison samples obtained from Nicole during the autopsy and
provided by Bush and the two children. Some of the DNA results
excluded Bush. For example, male DNA foreign to the Bush family
was found on Nicole’s laptop and on a blue towel in Nicole’s bed-
room, although FDLE DNA analyst Emily Martin explained that no
testing existed to determine when DNA was left on an item. FDLE’s
DNA testing on swabs obtained from the baseball bat, which evidence
indicated was the murder weapon used to inflict Nicole’s blunt force
injuries, revealed a mixture of at least two individuals. The major
profile belonged to Nicole, but the minor profile was insufficient for
inclusion purposes.

FDLE also tested DNA swabs obtained from the inside of the sofa
where the baseball bat was hidden. These swabs also revealed a DNA
mixture from at least two individuals. Nicole, Bush, and their
biological son were all included as possible contributors to that
mixture. The older son was excluded.

The baseball bat was sent to Virginia-based Bode Technology for
further DNA testing. The results of Y-STR testing, which exclusively
examines male DNA, showed that Bush’s DNA matched the major
component of the Y-STR profile found on the bat. Additionally, all the
alleles from Bush’s Y-STR DNA profile were found on the swabs
obtained from the handle of the bat. Further, 99.961 percent of the
male population and the entire female population were excluded as
contributors to the Y-STR profile.

Bode Technology also conducted STR testing on the bat. The STR
testing, which examines male and female DNA, revealed that Nicole
and Bush could not be excluded as contributors to the DNA mixture
found on the handle of the bat. Moreover, the testing involved a
comparison of Bush’s DNA profile and the DNA from the bat at
thirteen genetic markers, and Bush’s alleles were found at all thirteen
markers. The statistical significance of those results was that 1 in 1
million U.S. Caucasians, 1 in 1.8 million U.S. African Americans, and
1 in 3.5 million U.S. Hispanics would be included as possible donors
to the mixture. Moreover, six alleles in the mixture matched only Bush
and not Nicole or their biological son. Despite the presence of his
DNA on the baseball bat, when questioned by Detective Tice, Bush
denied any awareness of a bat being kept at Nicole’s home.

2. Computer Forensics
Further incriminating Bush was evidence of searches that he

conducted on his computers. The day after the murder, Detective Tice
was supposed to meet Bush to pick up his laptop and desktop com-
puter tower, but Tice was only able to retrieve the tower because Bush
said the laptop was being repaired. Bush agreed to get the laptop from
the repair person, and he provided it to the Sheriff’s Office later that
afternoon. However, in his June 8 interview with Detective Tice, Bush
admitted that he had not taken the laptop to someone else for repair but
had worked on it himself.

When the Sheriff’s Office received Bush’s laptop for examination,
it was not functional. However, no viruses were found on the hard
drive, which contained some remnants of files, all of which were date-
stamped June 1, 2011, and most of which were time-stamped 3:02
p.m. The identical date and time stamps suggested that the computer
was wiped clean, and then files were installed. After the examination
was complete, the laptop and hard drive were returned to Bush, and a
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forensic image of the hard drive was retained as evidence.
In September 2011, following Bush’s arrest, his laptop was seized

again and re-examined. This time, the laptop contained a different
hard drive. The examination of this hard drive as well as a subsequent
examination in 2015 using the Internet Evidence Finder software
revealed searches in January and February 2011 for the following
terms: “silencer,” “silencer + plan,” “homemade suppressor,” “how
to make a homemade silencer/suppressor,” “build a .22 caliber
suppressor,” “suppressors and silencers,” and “build a .22 caliber
suppressor.” The 2015 examination also revealed that some terms,
such as the word “silencer,” were searched in a private browser and
thus did not reveal a date or time for the search. The results also
showed that when Bush searched the term “silencer,” he chose the
term “silencer plans” from a list of auto-populated results.

The examination of Bush’s desktop revealed that on June 1, 2011,
the day after the murder, Bush conducted a search for the term
“blood.” Additionally, during the months after the murder, but before
his arrest, Bush searched the terms “unemployment loans with bad
credit,” “insurance loans,” and “policy loans.” He also searched the
terms “first 48” and “forensic footprint wear analysis.”3

The Verdict and the Penalty Phase
Bush did not put on any evidence in defense. However, during

closing statements, defense counsel argued reasonable doubt and
challenged the identity of the perpetrator. The jury returned its
verdicts on August 2, 2017, finding Bush guilty of first-degree
premeditated and felony murder, and burglary of a dwelling with an
assault and while armed with a firearm.

Penalty Phase
The State and the defense presented evidence during the penalty

phase. Having previously filed its notice of intent, the State sought to
prove five aggravating factors: (1) the defendant was previously
convicted of another capital felony or of a felony involving the use or
threat of violence to the person; (2) the capital felony was committed
while the defendant was engaged, or was an accomplice, in the
commission of a burglary; (3) the capital felony was committed for
pecuniary gain; (4) the capital felony was especially heinous,
atrocious, or cruel (HAC); and (5) the capital felony was a homicide
and was committed in a cold, calculated, and premeditated manner
without any pretense of moral or legal justification (CCP). Testifying
for the State were five witnesses: Cherise Conte-Bush (Bush’s ex-
wife); Sharon Bennett (Bush’s girlfriend); Cynthia Thompson
(Nicole’s mother); Kimberly Gregory (Nicole’s sister); and Tracie
Walker (Nicole’s friend). Thompson, Gregory, and Walker were all
victim impact witnesses.

Bush and Cherise Conte-Bush married in 1998. Their daughter was
born the year before. In April 2000, the couple had planned a romantic
evening at home, but Conte-Bush was tired and wanted to postpone
the evening. Bush insisted on continuing with their plans and asked
her to make sure their daughter was asleep by the time he got home.
The daughter fell asleep in their bedroom. When Bush came home, he
filled the bathtub for Conte-Bush, and she got into the tub. Bush
washed her back and told her that he loved her, that she was a good
wife, and that he wanted to have another child. He then told her that he
had a surprise for her. Bush left the bathroom but returned to run some
more warm water when Conte-Bush said the water was getting cold
and she wanted to get out of the tub. Bush told her to close her eyes
and left the bathroom again. Bush returned with an electrically
charged rod and threw it into the tub. Conte-Bush’s back began to
burn, and she screamed and jumped out of the tub. Bush tried to push
her back into the tub, and when she was able to position herself against
the wall such that Bush could not push her back in, Bush started
choking her. Their daughter, who was three years old at the time,

awoke and opened the bathroom door. Bush closed the door and
started choking Conte-Bush again. After their daughter opened the
door again, Bush stopped choking Conte-Bush and claimed to hear
voices. Conte-Bush ran to the bedroom phone to call 911, but the
phone was dead. She then ran to the kitchen and was able to call 911
and get help. The next day, Conte-Bush found a burnt rod under her
daughter’s bed. Bush was ultimately convicted of aggravated assault
for his attack on Conte-Bush. At the time of the attack, Bush was the
beneficiary of Conte-Bush’s $100,000 life insurance policy.

Sharon Bennett was Bush’s girlfriend at the time of the murder and
at that time had been dating him for approximately two years. One
morning, at least one year before the murder, Bush showed up at
Bennett’s house upset and in tears. Bush told her that something was
going on in his life, and he wanted to get a gun and hurt Nicole. He
mentioned that the apartment complex where Nicole lived at the time
was dark, and he could go there to attack her. Bush asked Bennett to
help him get a gun, but she refused to do so and told him to forget the
idea.

The remaining witnesses for the State were victim impact wit-
nesses. Nicole’s mother, Cynthia Thompson, described the impact of
Nicole’s loss on her and her family, and a loss of happiness in her own
life. Thompson said that she no longer enjoyed traveling and partici-
pating in family gatherings.

Nicole’s sister, Kimberly Gregory, described the impact of the loss
on her family, particularly on Nicole’s children, niece, and nephews.
Nicole’s oldest son suffered from depression as a result of her death,
and the youngest son had difficulty understanding that Nicole was
gone forever.

Nicole’s best friend, Tracie Walker, testified that Nicole’s loss was
traumatic and that she was deeply affected by it. Walker also worked
with Nicole, who was known at work as “the cake lady” because she
baked cakes for her coworkers on special occasions. Walker said that
the loss of Nicole devastated their coworkers.

After the State concluded its presentation of penalty phase
evidence, Bush offered evidence in mitigation and relied on thirty-
four nonstatutory mitigating circumstances, many of which related to
Bush’s upbringing. The evidence presented by the defense included
testimony from ten witnesses, a combination of lay witnesses and
experts.

Bush’s younger brother, Mark Bush, testified that while growing
up in New Jersey, their living situation was unstable, and they moved
many times with their mother, Dorothy. When they had nowhere to
move to, they sometimes stayed with their aunt. On occasion, they
slept at Penn Station in New York City. Once, they were robbed at
gunpoint while moving their belongings in a shopping cart. Another
time, they were evicted during the holidays and were taken in by a
male stranger after he found them in the hallway of a downtown
building.

Bush and Mark did not always attend school when their living
situation was unsettled, and at times they did not have weather-
appropriate clothing. When they walked to school, they worried about
their personal safety and occasionally witnessed violence. Bush ran
away from home at least twice. They were exposed to drug dealing in
one of their homes, and one of their childhood friends was murdered.

Bush and Mark’s mother, Dorothy, tried to protect them from some
of the dangers to which they were exposed. However, Dorothy
appeared to suffer from paranoia and hallucinations, and she used
drugs and alcohol. She had multiple relationships that involved the
physical abuse of her and her sons, and Bush and Mark tried to protect
her. Dorothy also engaged in prostitution to provide for the family.
Mark believed that their mother treated him better than Bush because
she liked Mark’s father more. She treated them differently in terms of
discipline, affection, and how she shared money with them.
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Around the time that Bush and Mark were teenagers, the brothers
were lured into an abandoned house by an older male teenager. The
teenager told Mark to keep watch at the front of the house while Bush
went with him to look at something. Mark heard a scuffle but decided
to ignore it, thinking that Bush could take care of himself. After they
left the house, Bush was distraught and would not tell Mark what
happened. A year or two later, Bush admitted that he was sexually
assaulted.

Mark did not graduate from high school, but Bush did. Bush
attended technical school, received information technology training,
and was a Microsoft specialist.

Bush’s oldest son, Amir, testified that Bush had been married to his
mother, but they divorced when he was about four years old. Amir had
a sister who was Bush’s daughter by another woman. Bush gave Amir
fatherly advice and spent time with Amir and his sister at school
functions, on trips and outings, and on the weekends. The amount of
contact that Amir had with Bush lessened after Bush moved to
Florida, but they remained in contact, and he knew Nicole and the
younger children. Bush never spoke to Amir or his sister disrespect-
fully about their mothers or Nicole. Amir loved Nicole, and Nicole
treated him and his sister as if they were her own.

Bush’s first cousin, Noel Chambers, testified that Bush was
vulnerable to being bullied when he was younger. Bush and his
brother Mark wore used, worn clothing and were teased as a result.
Their mother frequently asked family members for money. Bush,
Mark, and their mother also lost their home in a fire.

Chambers recalled that Bush’s mother did not work, and as Bush
got older, he supported her financially. Bush worked in high school to
support the family and continued to do so during his adult years.
During Bush’s last conversation with his mother, they argued about
money. About two weeks later, he found her decomposed body in her
apartment after being contacted by neighbors. Bush was distraught
after her death. Bush tried to emulate Chambers’ mother, who was his
aunt, by bringing the family together and trying to keep in touch with
family members.

Chambers never saw Bush with his father, but Bush was a very
involved father with his own children. He recalled Bush spending a lot
of quality time with Amir and the other children. Also, Chambers
became closer to Bush during their adult years, and Bush became a
mentor to him when his parents passed away.

Bush asked Chambers for money before Nicole’s murder.
Chambers also knew that Nicole had a life insurance policy and knew
that Bush was aware of it. After Bush was arrested, Chambers cared
for Bush’s pets.

Brenda Daniels testified that she dated Bush for two-and-one-half
years, but they did not date exclusively. Bush gave her advice and
tried to help her with family problems. He tried to be a father figure to
Daniels’ daughters and encouraged them to respect Daniels. She
helped Bush financially, including helping him buy a car.

Juliet Hart was a fourth-grade teacher at Julington Creek Elemen-
tary who taught the older of Nicole and Bush’s sons. The son started
to have academic problems, and she contacted Nicole and Bush. Bush
attended all the parent-teacher conferences, and he volunteered in the
classroom.

Jack Lalonde’s twenty-one-year-old son, Daniel, was charged with
murder and held in the St. Johns County Jail during the time that Bush
was also held there. Daniel and Bush became friends, and Bush gave
him advice. Lalonde testified that Bush helped inmates with paper-
work and participated in religious services. Bush also encouraged
Daniel, who had become associated with a “rough crowd,” to listen to
Lalonde. Lalonde also had positive conversations with Bush and
placed money in Bush’s canteen account at Daniel’s request.

Prison expert James Aiken classified Bush as a compliant inmate

who could be managed in a prison environment, but he said that the
nature of Bush’s crime would require maximum security for the safety
of the public. Aiken considered Bush potentially vulnerable in a
prison setting because he was older than most of the other inmates, and
because his conviction was for a crime of domestic violence. Aiken
predicted that Bush would positively impact other inmates, especially
the younger, immature population, and possibly teach inmates how to
read.

Amy Nguyen, a geographical information system analyst, relied on
census and mapping data to study risk factors in the Newark (Essex
County), New Jersey, area where Bush grew up. Nguyen found
multiple risk factors, such as an abundance of single-mother homes,
lack of educational attainment, unemployment, and poverty.

Dr. Jethro Toomer, a clinical and forensic psychologist, testified
for the defense but did not interview Bush. He was provided the maps
created by Amy Nguyen, as well as Bush’s school and family records.
He also interviewed Bush’s brother, Mark; Bush’s uncle; and one of
Bush’s ex-wives. Dr. Toomer testified that Bush grew up in an
unstable community. He described the environment as one where
individuals would not know what would happen in their lives from
day to day. According to Dr. Toomer, because Bush moved an
estimated fifteen times in ten years, the instability in the family’s
living situation would have triggered hypervigilance, a fight-or-flight
mode, and a chronically elevated stress level. Dr. Toomer suggested
that a child in Bush’s position would have suffered from toxic stress
syndrome. He described Bush’s life as one of complex trauma due to
the multiple instances and duration of trauma, and he testified that
Bush suffered through a series of what Toomer described as man-
made traumas. Dr. Toomer stated that the complex trauma and toxic
stress syndrome would have resulted in delayed secondary thought
processes, deficits in problem solving, lack of continuity in employ-
ment, and problematic interpersonal relationships.

Dr. Janice Wilmoth, a neuropsychologist, was the last mitigation
witness. She reviewed Bush’s school records, spoke to Bush’s ex-
wife, and observed the testimony of Bush’s son and brother. Dr.
Wilmoth did not interview Bush and was instructed not to talk with
him. Dr. Wilmoth also examined the background of Bush’s mother,
Dorothy. Dorothy, who died in her fifties, was confirmed by the
Social Security office as a schizophrenic and received Social Security
disability benefits. Dr. Wilmoth’s testimony focused on the qualities
of schizophrenia and the impact on the children of a schizophrenic
parent. From second through eighth grade, Bush missed hundreds of
days of school, and he attended fifteen different schools.

Jury Recommendation and Spencer Hearing
The jury unanimously found the existence of all five aggravating

factors argued by the State. The jury rejected ten of the thirty-four
mitigating circumstances as not proven by the greater weight of the
evidence, and it found the remaining mitigation by varying vote
counts. During the Spencer4 hearing, the defense presented evidence
in support of additional nonstatutory mitigating circumstances.
Additionally, Bush spoke briefly and maintained his innocence. The
State did not present additional testimony at the hearing but did offer
four additional victim impact statements over defense objection.

Sentencing
The trial court ultimately sentenced Bush to death for the murder.

The following aggravating factors were unanimously found by the
jury, which also found that the aggravating factors were sufficient to
warrant a death sentence. Bush’s sentence was based on the following
aggravating circumstances: (1) the defendant was previously
convicted of another capital felony or of a felony involving the use or
threat of violence to the person (great weight); (2) the capital felony
was committed while the defendant was engaged, or was an accom-
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plice, in the commission of a burglary (great weight); (3) the capital
felony was committed for pecuniary gain (great weight);5 (4) HAC
(great weight); and (5) CCP (great weight).

While the defense did not seek to prove any statutory mitigating
circumstances, the trial court found the existence of thirty-four
nonstatutory mitigating circumstances.6 Additionally, the trial court
considered additional nonstatutory mitigating circumstances that were
not presented to the jury but presented to the court at the Spencer
hearing: (1) residual doubt of Bush’s guilt for the murder of Nicole;
(2) the State’s pretrial offer of life imprisonment; (3) the cost of a
death sentence versus life imprisonment; and (4) a life sentence will
provide the victim’s family with closure. However, the court rejected
each one as inappropriate mitigation and, accordingly, assigned each
no weight.

On December 21, 2017, Bush was sentenced to death for the
murder and to a concurrent life sentence for the burglary. This appeal
followed.

ANALYSIS
Bush raises thirteen issues in this direct appeal. Additionally,

although Bush did not raise the issue of proportionality, after address-
ing the issues presented, we also evaluate the proportionality of his
death sentence as compared to other cases where the death sentence
has been imposed.

1. Sufficiency of the Evidence
Bush first argues that the evidence presented at trial was legally

insufficient to support his conviction for first-degree murder. Even
apart from Bush’s argument, this issue is before the Court because we
must independently evaluate each death case for sufficiency of the
evidence relied upon to convict the defendant. See Caylor, 78 So. 3d
at 500. Bush correctly argues that the State’s case is based on entirely
circumstantial evidence and then asks us to review the evidence
according to the special standard of review we have previously
applied to wholly circumstantial cases. Because this special standard
is unwarranted, confusing, and out of sync with both the jury instruc-
tions currently used in this state and the approach to appellate review
used by the vast majority of the courts in this country, we discontinue
its use.

a. Standard of Review
The history of Florida’s use of a special standard for circumstantial

evidence cases is fully explained in the Fifth District’s opinion in
Knight, 107 So. 3d at 455-57. In summary, there was a time when all
federal courts and almost all state courts instructed juries using a
special standard when the evidence of a defendant’s guilt presented at
trial was circumstantial. Id. at 455-56. In 1954, however, the United
States Supreme Court called the standard into question, opining that
“where the jury is properly instructed on the standards for reasonable
doubt, such an additional instruction on circumstantial evidence is
confusing and incorrect.” Holland, 348 U.S. at 139-40 (1954)
(emphasis added). The Supreme Court further explained:

Circumstantial evidence . . . is intrinsically no different from testimo-

nial evidence. Admittedly, circumstantial evidence may in some cases
point to a wholly incorrect result. Yet this is equally true of testimonial
evidence. In both instances, a jury is asked to weigh the chances that
the evidence correctly points to guilt against the possibility of
inaccuracy or ambiguous inference. In both, the jury must use its
experience with people and events in weighing the probabilities. If the
jury is convinced beyond a reasonable doubt, we can require no more.

Id. at 140.
In the wake of Holland, all federal courts and most state courts

ceased use of the special circumstantial evidence instruction and its
corresponding standard of review on appeal. Knight, 107 So. 3d at
456. This Court eliminated the special instruction for Florida juries in

1981, citing Holland, see In re Standard Jury Instructions in Criminal
Cases, 431 So. 2d at 595, but inexplicably and without analysis
continued using the corresponding standard of review for appellate
purposes. See Knight, 107 So. 2d at 456. As a result, Florida became
an extreme outlier with a “somewhat discordant” position that the
special standard should not be used to instruct the jury but should be
used to judge the jury’s verdict. Irene Merker Rosenberg & Yale L.
Rosenberg, “Perhaps What Ye Say Is Based Only On Conjecture”—
Circumstantial Evidence, Then and Now, 31 Hous. L. Rev. 1371,
1419 (1995). The Texas Court of Criminal Appeals has explained the
discordance in this approach and why it should not be accepted as
follows:

As we have emphasized on numerous occasions, the sufficiency of the

evidence must be measured against the jury charge. Given the fact that
a jury is to be guided by the charge in reaching their verdict, and given
the fact that juries are no longer instructed on the law of circumstantial
evidence, it no longer makes sense for appellate courts to use the
circumstantial evidence “construct” to review the jury’s verdict and to
determine, thereby, whether the jurors acted “rationally.” To do so
evaluates the jurors’ rationality by a different standard than that by
which they were instructed to reach their verdict.

Geesa v. State, 820 S.W.2d 154, 159 (Tex. Crim. App. 1991)
(citations omitted), overruled in part on other grounds by Paulson v.
State, 28 S.W.3d 570 (Tex. Crim. App. 2000).

The special standard is most often articulated by Florida’s appellate
courts this way: “Where the only proof of guilt is circumstantial, no
matter how strongly the evidence may suggest guilt, a conviction
cannot be sustained unless the evidence is inconsistent with any
reasonable hypothesis of innocence.” Knight, 107 So. 3d at 457
(quoting State v. Law, 559 So. 2d 187, 188 (Fla. 1989)). In Knight, the
Fifth District fully explained why this standard is confusing and
incorrect as both a jury instruction and an appellate standard of
review, id. at 457-61, and we see no need to repeat that explanation
here. However, it should be obvious that it wholly defies reason to
suggest that a standard for determining whether evidence is sufficient
for conviction is incorrect if used by a juror, as we concluded in
Standard Jury Instructions in Criminal Cases, 431 So. 2d at 595
(quoting Holland, 348 U.S. at 139-40), but appropriate for use by a
judge to determine whether the verdict complies with the law.

The standard of review historically applied to a determination of
the legal sufficiency of evidence to support a criminal conviction, at
least where there is some direct evidence, is simply whether the State
presented competent, substantial evidence to support the verdict.
Tibbs v. State, 397 So. 2d 1120, 1123 (Fla. 1981); Spinkellink v. State,
313 So. 2d 666, 671 (Fla. 1975). To apply this standard to a criminal
case, an appellate court must “view[ ] the evidence in the light most
favorable to the State” and, maintaining this perspective, ask whether
“a rational trier of fact could have found the existence of the elements
of the crime beyond a reasonable doubt.” Rogers v. State, 285 So. 3d
872, 891 (Fla. 2019) (quoting Bradley v. State, 787 So. 2d 732, 738
(Fla. 2001)); see also Tibbs, 397 So. 2d at 1123 (“[T]he concern on
appeal must be whether, after all conflicts in the evidence and all
reasonable inferences therefrom have been resolved in favor of the
verdict on appeal, there is substantial, competent evidence to support
the verdict and the judgment.”); accord De Groot v. Sheffield, 95 So.
2d 912, 916 (Fla. 1957) (defining “[s]ubstantial evidence” as “such
relevant evidence as a reasonable mind would accept as adequate to
support a conclusion” and instructing that evidence is “competent” if
it is “sufficiently relevant and material”). This standard should now be
used in all cases where the sufficiency of the evidence is analyzed.7

b. Application
Turning now to the evidence presented in this case and viewing it
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in the light most favorable to the State as the prevailing party, we
readily conclude that “a rational trier of fact could have found the
existence of the elements of the crime beyond a reasonable doubt.”
Rogers, 285 So. 3d at 891 (quoting Bradley, 787 So. 2d at 738).
Indeed, if we were to reject the jury’s verdict and the reasonable
inferences the jury must have drawn from the evidence to reach that
verdict, we would, in effect, be saying that a jury is required to
entertain “a mere possible doubt, a speculative, imaginary, or forced
doubt,” contrary to the standard jury instructions given in all criminal
cases. See Fla. Std. Jury Inst. (Crim.) 3.7.

According to evidence presented in this case, a few months before
the murder, Bush began researching how to make silencers and
homemade suppressors for a .22 caliber weapon—the same caliber of
weapon that the firearms examiner testified “almost certainly” fired.
Bush unsuccessfully tried to delete evidence of his searches and
initially tried to avoid submitting his laptop for examination.

The murder occurred in Nicole’s home without any signs of forced
entry during a time when Bush knew the children and family dog
would not be home to witness it or intervene. Bush would not have
needed to force entry into the home, as he knew the passcode to enter
the garage, the whereabouts of the spare house key, and how to
operate the alarm panel. Bush knew the children and dog would not be
home at the time of the murder because he was keeping them for the
long weekend through the time the children were due back at school,
an arrangement that testimony from a school employee suggested was
unusual for the Bush family.

On top of these highly suspicious circumstances, Bush’s landlord,
who lived in the same home with Bush, testified that she did not see
either Bush or his van when she left for work between 6:15 and 6:20
a.m. on the morning of the murder—approximately thirty minutes
after Nicole’s alarm panel was disabled. Thus, evidence was presented
that Bush was absent from his home around the time of the murder,
which was also early on a school morning when his two young sons
were staying with him. Not only was Bush absent from home at that
time, but he first said that he was home and later gave inconsistent
accounts of his whereabouts outside the home. One of those accounts
was that he went to see if Daniels was home, but she was not. Bush
said that Daniels’s home was a ten-minute drive away but that he was
away from his home for a couple of hours. As a result, Bush created a
two-hour window of time for which he could not account. During that
time, Bush had ample time to drive to and from Julington Creek to
carry out the murder.

Further, five bloody shoeprints on the floor in Nicole’s living room
were consistent with the soles of Bush’s favorite pair of shoes, which
was never found by law enforcement and which, according to Sharon
Bennett, Bush did not wear after the murder.

Several days after the murder, Bush returned to Nicole’s
townhome and went to two locations in the home that would have
been significant only to the person who murdered her: the sofa where
the baseball bat had been hidden and the dresser below which the
laptop and jewelry were hidden. Moreover, Bush’s DNA was found
in the sofa crevice where the murderer hid the baseball bat, one of the
three murder weapons.

Most tellingly, Bush’s DNA was the minor profile identified on the
baseball bat used in the murder, which Bush claimed to have never
touched.

During the months leading up to the murder, Bush was in severe
financial distress, unable to pay his rent on time, responsible for
paying child support, and asking others for money. Bush expressed
that he was “broke as a joke” and low on cash. Bush was the benefi-
ciary of Nicole’s $815,240 life insurance policy, and he was aware for
some time prior to the murder that he had been designated as the
policy beneficiary. Several weeks after the murder, Bush called to

confirm his beneficiary status and subsequently submitted a claim for
the policy proceeds.

Because a rational trier of fact could, and did, find from this
evidence that Bush committed the first-degree murder of Nicole under
both premeditated and felony murder theories, Bush is not entitled to
relief.

2. Richardson Hearing
Bush argues that testimony offered by the State’s DNA expert,

Emily Martin, constituted a discovery violation under Richardson v.
State, 246 So. 2d 771 (Fla. 1971). At trial in 2017, Martin testified
regarding the results of DNA testing conducted in 2011 and 2012 on
Nicole’s laptop and on a towel found in her bathroom. Martin testified
that each item contained a major and a minor DNA profile; the major
profile belonged to Nicole, and the minor profile contained male DNA
that was foreign to the entire Bush family. While Martin indicated that
there was no test available to determine when the DNA was left on the
towel, she testified that the results conclusively excluded Bush as a
contributor to the minor profile. Martin’s deposition testimony was
consistent with these conclusions.

The testing conducted in 2011 and 2012 was the only DNA testing
done on the laptop and the towel. After Martin testified to those
results, the prosecutor asked Martin whether, using current methods
of reporting DNA results, she would reach a different conclusion with
respect to the minor profile. Martin stated that due to the limited
amount of DNA that was available for analysis, she would report the
minor DNA profile results as uninterpretable. Nonetheless, Martin
testified that under either the earlier or the later reporting standards,
Bush was excluded from the minor DNA profile because the DNA
contained an allele that was foreign to the entire Bush family. In light
of Martin’s testimony regarding the revised reporting methods,
defense counsel objected and asserted a discovery violation. The trial
court then conducted a limited Richardson inquiry and ultimately
concluded that no discovery violation occurred.

We agree with the trial court and conclude that no discovery
violation occurred because the trial testimony did not constitute a
material change to Martin’s deposition testimony. Martin’s conclu-
sion about the testing conducted in 2011 and 2012—that Bush was
excluded as a contributor to the minor profile—did not change. Martin
testified as to the reliability of those results and did not waver from
that conclusion. While Martin did state that if evaluated at the time of
trial the results would have been reported as inconclusive, she
reaffirmed that those reporting methods would not change the
conclusion that Bush remained excluded as a contributor. Bush is not
entitled to relief.

3. Dying Declaration
Bush argues that the trial court erred when it excluded from

evidence, as inadmissible hearsay, see §§ 90.802-.803, Fla. Stat.
(2017), a statement Nicole made to a first responder on the scene of
the attack. Specifically, Nicole told the first responder that her
children were with their father, and Bush contended that this statement
met the exception to the hearsay rule for a statement made “under
belief of impending death,” § 90.804(2)(b), Fla. Stat. (2017), also
known as a dying declaration. We review the trial court’s ruling for
abuse of discretion, see Williams v. State, 967 So. 2d 735, 746 (Fla.
2007), and find none.

A dying declaration is “a statement made by a declarant while
reasonably believing that his or her death was imminent, concerning
the physical cause or instrumentalities of what the declarant believed
to be impending death or the circumstances surrounding impending
death.” § 90.804(2)(b). “The deceased must have known and ‘appreci-
ated his condition as being that of an approach to certain and immedi-
ate death,’ although it is not necessary that the declarant ‘make express
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utterances’ that he would never recover.” Hayward v. State, 24 So. 3d
17, 30 (Fla. 2009) (quoting Henry v. State, 613 So. 2d 429, 431 (Fla.
1992)).

There is no dispute that Nicole reasonably believed that her death
was imminent, as she had been grievously wounded and did indeed
die approximately three hours after the attack. The issue is whether the
statement that the boys were with their father concerned the physical
cause or instrumentalities of what Nicole believed to be impending
death or the circumstances surrounding her impending death. §
90.804(2)(b). We agree with the trial court that it did not.

The trial court considered the admissibility of this statement at a
pretrial evidentiary hearing. Nicole made the statement in question to
Deputy Harris after he entered the townhouse as the first officer on the
scene. He made sure there was no one on the first floor of the home
and then went upstairs, where he saw Nicole in the master bedroom.
He asked her questions, communicated with dispatch, and then
returned to clearing the house so that fire and rescue personnel could
safely enter. At some point during this process, he asked Nicole where
her children were, and she said they were with their father. Although
Nicole was gravely injured and asking for medical help at the time of
this statement, there was no indication in Deputy Harris’s testimony
that Nicole’s statement as to her children’s whereabouts related to, or
was intended to relate to, the physical cause, instrumentality, or
circumstances surrounding her impending death. Rather, Deputy
Harris’s testimony indicates that this statement was a response to a
logistical question. Therefore, it was reasonable for the trial court,
who had the benefit of Deputy Harris’s live explanation of how the
statement came to be made, to find that this statement did not meet the
dying declaration exception and exclude it as inadmissible hearsay.

Bush contends that when viewed together with another statement
that the trial court did find to be a dying declaration, Nicole’s state-
ment that the children were with their father is indeed a statement
related to the cause of her impending death and the circumstances
surrounding it. Specifically, the trial court ruled that Nicole’s
statement to Deputy Harris that she did not know who attacked her
qualified as a dying declaration, and this statement was admitted into
evidence. Bush contends that Nicole’s statement that her children
were with him, which was made shortly before the statement that she
did not know who attacked her, establishes the significance of the
second statement by showing that she was fully conscious and capable
of memory at the time. Further, and by extension, he contends that the
two statements, when considered together, raise the inference that he,
the children’s father, was not the attacker.

However, we do not agree that these two statements are so related
that the trial court had to consider them together for the purpose of
deciding whether they meet the dying declaration exception to the
hearsay rule. Cf. Torres-Arboledo v. State, 524 So. 2d 403, 407 (Fla.
1988) (holding that only one half of a statement made by the decedent
was admissible under the hearsay exception for a statement made for
the purpose of medical diagnosis or treatment). Each statement was in
response to a separate question asked by Deputy Harris and each was
properly analyzed based upon the theory of admissibility Bush
argued. Nicole’s statement that she did not know her attacker was
clearly related to the physical cause or instrumentalities of death or
circumstances surrounding impending death and, therefore, was
properly admitted as a dying declaration. However, her statement that
the boys were with their father was not so related. Bush is not entitled
to relief on this issue.

4. Law Enforcement Officer Testimony
Bush argues that the trial court: (1) should not have allowed the

jury to hear Detective Tice’s views on Bush’s guilt, and (2) should
have permitted the defense’s proposed jury instruction instead of the
standard instructions related to the testimony of law enforcement

officers. At trial, multiple recordings of interviews with Bush were
published to the jury. During some of these interviews, Detective Tice
included false information. For instance, Tice told Bush that the
surveillance video from the townhome was enhanced by NASA and
clearly showed Bush reaching into the sofa and looking under the
dresser. Tice also told Bush there was proof that he turned off his cell
phone locator on May 28 before the murder and turned it back on
afterward on June 1. On cross-examination, Tice conceded that he
misled Bush about the NASA enhancement of the video in order to get
a reaction from Bush. He also conceded that his assertion regarding
the cell phone locator was undermined by another detective’s trial
testimony that the download of phone information was incomplete.

Defense counsel filed a pretrial motion to prohibit the publication
of any statements by prosecutors or law enforcement relating to
Bush’s guilt. The trial court held a pretrial hearing on the issue and
ruled that the statements were admissible because law enforcement
may “bluff” to elicit responses from an individual.

At trial, a total of four recorded interviews between Bush and
Detective Tice were published to the jury. Before the first recorded
statement was published, another discussion was held regarding the
defense’s proposed jury instruction. The trial court placed the
instruction in the record but ruled that standard jury instructions 2.2
(Instruction on Edited Recording), 2.6 (Use of Transcripts and
Recordings), and 2.8 (Recorded Interview (Effect of Law Enforce-
ment Statements on the Defendant)), would be read to the jury.

Statements expressing “a witness’ opinion as to the credibility,
guilt, or innocence of the accused” are generally inadmissible.
Jackson v. State, 107 So. 3d 328, 339 (Fla. 2012) (citing Seibert v.
State, 923 So. 2d 460, 472 (Fla. 2006)). Because of their potential
prejudice, such statements are inadmissible except to place the
defendant’s statements in context. However, where Detective Tice’s
statements did not amount to improper personal opinion and were
designed to elicit relevant responses from Bush, Bush is not entitled
to relief.

The discussion about the video and Detective Tice’s statements
suggesting that Bush behaved suspiciously when he entered the
townhome were a part of reasonable questioning by a law enforce-
ment officer. Investigators were aware of bloody footprints that were
consistent with shoes seized from Bush’s bedroom. They were aware
of his re-entry into the townhome, the movement of the sofa cushion,
and the lights having been turned off while he was there. In the
interview, Bush’s description of his actions evolved from him denying
looking in the sofa, to being “pretty sure” that he did not reach in the
sofa, to saying that he may have looked under the sofa or the chair for
a telephone that was not sitting on its receiver.

The exchange between Bush and Detective Tice did not involve
personal opinions or prejudicial expressions of guilt. The questioning
obtained relevant responses because Bush’s account of what he did in
the townhome evolved throughout the conversation from no contact
with the sofa to looking under it. Additionally, on cross-examination,
Detective Tice admitted that he was bluffing about the NASA
enhancement. Thus, the jury was aware that he was not telling the
truth about Bush being seen on the video.

Similarly, Detective Tice’s statement in an earlier interview about
Bush turning off the cell phone locator was intended to elicit responses
from Bush about his manipulation of electronic equipment. Bush
denied turning off his cell phone locator but admitted to installing
updates on his phone. Defense counsel cross-examined Detective Tice
and was able to undermine the suggestion that Bush turned off his cell
phone locator. However, the conversation about the cell phone locator
immediately preceded a discussion during the interview about Bush’s
laptop where Bush admitted that it was not out for repair when
Detective Tice came to pick it up the day after the murder.
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The statements made by Detective Tice fall far short of the
prejudicial statements in Jackson v. State, 107 So. 3d 328 (Fla. 2012).
In Jackson, this Court held that the admission of Jackson’s videotaped
interrogation constituted harmful error because the extended inter-
view contained repeated statements by the detective that Jackson was
guilty. This Court observed that much of the interview did not result
in obtaining any relevant responses from Jackson. Id. at 341. In
determining that the admission of the interview constituted harmful
error, this Court identified “some of the most problematic and
prejudicial assertions” made by the detectives:

(1) “the only question I have is: Why did you kill her”; (2) “I know

you did it. You used a fire extinguisher. I know you did it”; (3) “No.
I’m saying something that you did do and you know in your heart you
did it”; (4) “There’s no doubt in my mind you did it, okay? There’s no
doubt”; (5) “You have no explanation of how you could have come
inside her other than being there raping her and then consequently she
dies”; (6) “Well now we’re—you’re putting us—you in a position
where we’re not—we don’t have any answers for anybody other than
100 percent without a shadow of a doubt you killed Andrea Boyer and
you raped her”; and (7) “Michael, you went to the clinic. You brutally
raped this girl and you hit her multiple times in the head with a fire
extinguisher. You left her there bleeding, half dressed for an employee
to find her . . . .” Additionally, the detectives stated that Boyer
“[wanted] to start a family,” “her parents were very well-to-do,” this
is not the type of case where the victim “is a nobody,” and Boyer was
a “rising star in the community.”

Id.
The statements in Bush’s case do not rise to the level of prejudice

established in Jackson. Detective Tice did not offer personal opinions
of Bush’s guilt. Rather, Tice asked Bush questions, presented Bush
with some of the information he had, and confronted Bush with
inconsistencies in an attempt to have Bush explain them.

Not only was the admission of the interviews proper, the trial court
did not err in giving the series of standard jury instructions instead of
the one requested by the defense. “In order to be entitled to a special
jury instruction, [the defendant] must prove: (1) the special instruction
was supported by the evidence; (2) the standard instruction did not
adequately cover the theory of defense; and (3) the special instruction
was a correct statement of the law and not misleading or confusing.”
Stephens v. State, 787 So. 2d 747, 756 (Fla. 2001) (footnotes omitted).
Here, Bush has not shown how the standard instructions failed to
“cover the theory of defense” against what he considered to be loaded
and prejudicial questions by Detective Tice. The standard jury
instruction adequately provided that “opinions and statements [by law
enforcement officers to the defendant] are pertinent only to explain the
reactions and responses they elicit. You are not to consider these
opinions and statements by the police officer as true, but only to
establish the context of the defendant’s reactions and responses.” Fla.
Std. Jury Instr. (Crim.) 2.8.

Moreover, the requested defense instruction contained inflamma-
tory language in the form of multiple references to “false or mislead-
ing verbal subterfuge,” which could confuse the jury and be consid-
ered a comment on the credibility of the law enforcement witness.
Bush is not entitled to relief.

5. Photographic Exhibit
Bush argues that the trial court erred in admitting the photo overlay

exhibit of Nicole’s sofa. The exhibit was introduced to demonstrate
the placement of the sofa cushion before and after Bush re-entered the
townhome on the night of June 5 or early morning hours of June 6.
Bush argues that the exhibit was improperly used as direct evidence
of his guilt and was manipulated to lead the jurors to believe that the
movement of the sofa cushion occurred in real time. The trial court’s
decision to admit the exhibit is subject to the abuse of discretion

standard. See Cole v. State, 701 So. 2d 845, 854 (Fla. 1997). The trial
court did not abuse its discretion, and Bush is not entitled to relief.

The exhibit used two still photo images—the first captured on June
5 at 23:22:22, and the second captured on June 6 at 07:30:40—to
illustrate that the sofa cushion was moved during the time that Bush
had access to the townhome. Both images indicated the time and the
date, and the jury saw each of these images first. Then, to illustrate the
difference between the before and after images of the sofa, the jury
was shown a brief video which shifts from the image captured on June
5 to the one captured on June 6.

Despite Bush’s argument, the juxtaposition of the still images did
not amount to an alteration or enhancement of what was originally
visible, and the exhibit did not attempt to portray real-time movement.
The images constitute true representations of the sofa on both the
evening of June 5 and the morning of June 6 and were not misleading.

Additionally, the conclusion that the sofa cushion was moved was
further substantiated by the testimony of Jim Stafford. Stafford, the
managing member of Eclipse Forensics, used an arithmetic function
within a program called Ocean Systems to evaluate whether any
objects in the surveillance video moved.8 Using the before and after
images of the sofa as well as measurements of the sofa, Stafford was
able to determine that the sofa cushion had been moved 11 pixels,
which translated into 2.31 inches. The trial court did not abuse its
discretion in admitting the exhibit.

6. Spoliation Instruction
Bush sought a special jury instruction on spoliation of evidence

because the underpants that Nicole wore at the time of the attack were
not preserved as evidence and submitted for testing. Deputy Harris
and paramedic Michelle Grant testified that when they arrived at the
crime scene, Nicole was wearing only a bra and torn underpants.9

Bush’s requested jury instruction stated: “Evidence that Nicole Bush’s
undergarments were lost or not preserved by the State or its agents,
including hospital staff and all police agencies, may be considered by
a jury as sufficient and exculpatory evidence that would have shown
that Sean Bush is not guilty of the crime charged.” The trial court ruled
that the instruction would not be given.

Bush is not entitled to relief because he is unable to demonstrate
that: “(1) the special instruction was supported by the evidence; (2) the
standard instruction did not adequately cover the theory of defense;
and (3) the special instruction was a correct statement of the law and
not misleading or confusing.” Stephens, 787 So. 2d at 756.

Bush’s requested instruction was not supported by the evidence,
nor was it a correct statement of the law. While the underpants were
not preserved, this point alone would not have been “sufficient and
exculpatory evidence” of Bush’s innocence. Moreover, the requested
instruction is misleading because the term “sufficient” would have
suggested to the jury that the State’s failure to preserve the underpants
overrode all other evidence presented at trial. Further, any argument
that the underpants would have provided additional evidentiary
benefit is speculative. Results from the sexual assault kit were
negative both for DNA foreign to Nicole and for the presence of
semen. Bush was not entitled to the special instruction.

7. Guilt Phase Closing Argument
During closing argument, defense counsel attempted to argue that

the anonymous call Bush received about Nicole’s insurance policy
might not have been placed by a coworker, but rather by detectives
who needed a financial motive to establish their case against Bush.
Upon the State’s objection and following a sidebar, the trial court
determined that the evidence presented at trial did not support the
defense claim that the anonymous call was made by law enforcement.
The court prohibited defense counsel from proceeding with the
argument, and it instructed the jury to disregard it. On appeal, Bush
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contends that the trial court denied him an adequate opportunity to
challenge during closing the State’s theory of his motive to kill Nicole.

“[T]he role of counsel in closing argument is to assist the jury in
analyzing [the] evidence” presented at trial. Ruiz v. State, 743 So. 2d
1, 4 (Fla. 1999). Attorneys are permitted wide latitude in closing
arguments but are not permitted to make improper argument. Gore v.
State, 719 So. 2d 1197, 1200 (Fla. 1998); see Bigham v. State, 995 So.
2d 207, 214 (Fla. 2008) (holding that arguments on matters outside the
evidence are improper). It is within the trial judge’s discretion to
determine when an attorney’s argument is improper, and such
determination will not be upset absent abuse of discretion by the lower
court judge. Bigham, 995 So. 2d at 215. “A trial court has discretion
in controlling opening and closing statements, and its decisions will
not be overturned absent an abuse of discretion.” Merck v. State, 975
So. 2d 1054, 1061 (Fla. 2007) (citing Dufour v. State, 905 So. 2d 42,
64 (Fla. 2005)).

The trial court did not abuse its discretion by limiting counsel’s
argument. There was no evidence from which a jury could reasonably
connect the detectives, or the investigation into Nicole’s murder, to
the phone call. Moreover, the defense had ample opportunity to rebut
the State’s theory of financial motive throughout the trial and at
closing. Defense counsel cross-examined Kristi Nieman, the records
custodian for Securian Financial Group, which is affiliated with
Minnesota Life Insurance Company. The cross-examination elicited
testimony about Nicole’s ability and opportunity to change the
beneficiary of the life insurance policy after her separation from Bush.
Nieman’s testimony on this point questioned whether Bush knew that
he was still a beneficiary of the life insurance policy. During closing,
defense counsel noted that several weeks passed before Bush made the
claim against Nicole’s insurance policy. Defense counsel argued,
without objection from the State, that Bush filed the claim after he
received the anonymous phone call regarding Nicole’s policy.

The trial court did not abuse its discretion in limiting the scope of
Bush’s closing argument.

8. Penalty Phase Jury Instructions
In April 2017, following this Court’s decision in Hurst v. State, 202

So. 3d 40 (Fla. 2016), receded from by State v. Poole, 45 Fla. L.
Weekly S41 (Fla. Jan. 23, 2020), clarified, 45 Fla. L. Weekly S121
(Fla. Apr. 2, 2020), this Court authorized interim jury instructions to
be used in the penalty phase of capital cases. See In re Std. Crim. Jury
Instrs. in Capital Cases, 214 So. 3d 1236 (Fla. 2017). These instruc-
tions were given at Bush’s trial in August 2017. This Court further
amended the instructions in 2018. See In re Std. Crim. Jury Instrs. in
Capital Cases, 244 So. 3d 172 (Fla. 2018). Bush now challenges the
use of the 2017 interim instructions during his penalty phase. As we
explain below, his claims regarding the 2017 interim instructions are
without merit.

A. Language Regarding the Jury’s Recommendation
Bush’s first challenge involves language contained in interim

instruction 7.11, Preliminary Instructions in Penalty Proceedings—
Capital Cases. In two places during the initial penalty phase instruc-
tions, the language contained a reference to a jury recommendation:
(1) “An aggravating factor is a standard to guide the jury in making the
choice between recommending life imprisonment without the
possibility of parole or death.”; (2) “Should you find sufficient
aggravating factors do exist to justify recommending the imposition
of the death penalty, it will then be your duty to determine whether the
aggravating factors that you unanimously find to have been proven
beyond a reasonable doubt outweigh the mitigating circumstances that
you find to have been established.” Additionally, the prosecutor said
the following during closing arguments: “So let’s talk about aggravat-
ing factors. An aggravating factor is a standard to guide the jury in

making the choice between recommending life imprisonment without
the possibility of parole or death.” Bush argues that this language did
not adequately inform the jury of its responsibility in deciding Bush’s
sentence. This argument has no merit.

Bush’s argument is consistent with similar challenges based on
Caldwell v. Mississippi, 472 U.S. 320, 328-29 (1985) (“[I]t is
constitutionally impermissible to rest a death sentence on a determina-
tion made by a sentencer who has been led to believe that the responsi-
bility for determining the appropriateness of the defendant’s death
rests elsewhere.”). This Court has repeatedly held that claims
challenging the constitutionality of Florida’s standard jury instruc-
tions given in capital cases that refer to the jury’s advisory role and to
their sentencing verdict as a recommendation under Caldwell are
meritless: “Hurst-induced Caldwell claims against the standard jury
instruction do not provide an avenue for Hurst relief.” Reynolds v.
State, 251 So. 3d 811, 828 (Fla. 2018) (concluding “beyond a
reasonable doubt that the jury was properly instructed under the
existing law in a manner that underscored ‘their power to determine
the appropriateness of death as an “awesome responsibility.” ’ ”
(quoting Caldwell, 472 U.S. at 330)).

The limited references to a jury recommendation were insufficient
to diminish the jury’s understanding of its role in the sentencing
process. The jury was instructed: “It’s now your duty to make a
decision as to the appropriate sentence that should be imposed upon
the defendant for the crime of first-degree murder. There are two
possible punishments: life imprisonment without the possibility of
parole or death.” There is no merit in Bush’s argument that the jury
was misled as to its role in his sentencing.

What is more, unlike Reynolds, where the pre-Hurst jury instruc-
tions stated that the sentence was advisory, the interim instructions
used during Bush’s post-Hurst penalty phase did not refer to an
advisory sentence. Thus, Bush’s argument is even weaker than that
which we have consistently rejected under the old jury instructions. As
a result, Bush is not entitled to relief.

B. Sympathy and Mercy Instructions
Bush’s second argument is twofold: (1) that he was deprived of a

jury consideration of sympathy, and (2) the jury did not receive a
mercy instruction. Neither argument has merit.

During the final jury instructions, as provided in interim jury
instruction 7.11(a), the jury was told: “Your decisions should not be
influenced by feelings of prejudice, racial or ethnic bias, or sympathy.
Your decisions must be based on the evidence and law contained in
these instructions.” See Fla. Std. Jury Instr. (Crim.) 7.11(a) (2017).
However, the instruction as amended in 2018 did not include the word
“sympathy.”

Bush argues that because his jury was instructed to not consider
sympathy, he is entitled to relief. However, his argument that his jury
was deprived of an opportunity to consider sympathy is without merit.
As Bush concedes, defense counsel was permitted to argue sympathy
during the penalty phase closing arguments.

Similarly, Bush’s argument that he was entitled to a jury instruction
on mercy is also without merit. Before trial, defense counsel filed a
written motion seeking a mercy instruction, and the trial court held an
evidentiary hearing. The court entered a written order denying the
motion, concluding that the standard jury instruction on nonstatutory
mitigating circumstances was adequate.

The trial court’s ruling is consistent with this Court’s precedent
rejecting claims of entitlement to an instruction on mercy. See Downs
v. Moore, 801 So. 2d 906, 913 (Fla. 2001) (rejecting Downs’ claim
that he was entitled to a mercy instruction and stating that “[t]his Court
has held that the ‘catch-all’ standard jury instruction on nonstatutory
mitigation when coupled with counsel’s right to argue mitigation is
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sufficient to advise the jury on nonstatutory mitigating circum-
stances”).

C. Burden-Shifting Argument
Bush’s third argument suggests that this Court may wish to

reconsider whether the penalty phase jury instructions improperly
shift the burden to the defense. This Court has previously addressed
this issue, and we decline to reconsider it. See Rogers v. State, 957 So.
2d 538, 555 (Fla. 2007) (“[T]he standard penalty phase jury instruc-
tions do not ‘impermissibly shift the burden to the defense to prove
that death is not the appropriate sentence.’ ” (quoting Taylor v. State,
937 So. 2d 590, 599 (Fla. 2006)). Bush is not entitled to relief.

9. Fundamental Error in Penalty Phase Jury Instructions
Bush also claims that his penalty phase instructions were funda-

mentally erroneous. However, this argument is without merit. His first
argument regarding the definition of mitigation merely speculates that
a juror’s views might be trampled upon by others if not deemed
reasonable by the other jurors. This argument does not demonstrate
any error—let alone fundamental error—sufficient to vitiate Bush’s
death sentence. Bush’s second argument, that the interim instructions
did not require individual findings on mitigating circumstances, is also
without merit. In fact, even though the jury was not required to make
individual findings as to mitigating circumstances, the verdict form in
this case did require the jury to indicate the jury vote for each mitigat-
ing circumstance. The record demonstrates that the jury understood its
responsibility in considering the mitigating circumstances that Bush
sought to prove. Bush’s claim of fundamental error does not warrant
relief.

10. Penalty Phase Closing Arguments
Bush argues that the trial court erred in overruling defense coun-

sel’s objections during the State’s closing argument, and he also raises
a claim of fundamental error based on a prosecutorial comment that
was not objected to. In this case, neither the objected-to nor the
unobjected-to comments entitle Bush to relief.

A. Objected-to Comments
We first turn to the closing argument claims that Bush preserved

for appellate review by raising contemporaneous objections.
Throughout the State’s closing argument, defense counsel made
repeated objections to the prosecutor’s comments. Most commonly,
the defense argued that the State improperly characterized various
mitigating circumstances as aggravation. With one exception where
a curative instruction was given, the trial court overruled the defense
objections. On appeal, Bush argues that the trial court erred in
overruling the objections. However, our careful review of the
prosecutor’s closing argument reveals that when analyzing various
mitigating circumstances, the prosecutor consistently framed his
comments in terms of the amount of weight that the jury should
assign. For example:

Prosecutor: He had a strong work ethic, useful occupation, and a

strong skill set.
See, all of this, ladies and gentlemen, when you’re back there,

you’re deciding, number one, is this a mitigating circumstance.
And then the second part of that is, how much weight should I give

it?
So when you consider the evidence, how much weight you should

give, you may—you may find that all of the stuff from his childhood,
that’s a mitigator. I agree. That’s a mitigator.

But when you—how much weight do you give it when you know
that the defendant pulled himself up out of—he had the ability to pull
himself out of all of that stuff from his childhood and graduate from
high school, get an—a certificate in IT, and have a good job, consis-
tently employed, strong work ethic?

Those are the things that you can consider in deciding how much

weight to give those mitigating circumstances. Leadership qualities,
we heard testimony he can help mentor others to take different paths
or improve themselves, that he was helpful to other inmates in the St.
Johns County Jail, and that he was a positive influence on others.

One of the things that you can consider in how much weight to give
those mitigators is why wasn’t he doing that before?

Defense Counsel: Objection, your Honor. Arguing an aggra—a
mitigator is an aggravator again.

The Court: Overruled.
Prosecutor: Again, how much weight do you give this?

Such arguments, made in the context of the jury’s weighing process,
do not argue mitigating circumstances as aggravation but instead
comment on the appropriate weight they should be assigned in light
of the evidence presented.

Additionally, Bush argues that the prosecutor made an improper
argument when he said, “That’s not fair to you [the jury].” In context,
the prosecutor was arguing against the mitigating circumstance that
Bush has a family that loves and cares about him and supports him.
The prosecutor cautioned the jury against being concerned about
Bush’s family when considering this mitigation:

Defense Counsel: It is up to you to decide whether or not that is a

mitigating factor and, if it is, how much weight to give it.
And here’s what’s going on with that argument because what

happens—what invariably happens when you’re thinking about the
family that’s damaged by his bad choices, what begins to happen in
the jury room is you begin to think about your decision, about what
that’s—how that’s going to impact other people.

And, again, sympathy, as the judge says, cannot be a part of this
process.

And what happens is it shifts the responsibility of the consequences
of his decision from his shoulders to you.

Defense Counsel: Objection, your Honor. He’s arguing a
nonenumerated aggravator, and he’s trying to argue that the mitigation
evidence is an aggravator in the case.

The Court: Overruled. I just want to hear the legal objections, not
speeches. The objection is overruled.

Prosecutor: It shifts it to you, and that’s not fair to you. None of
you asked to be here. You received a summons from this Court to
come for jury selection.

And you sat through two days of lawyers asking you questions
about your life to decide if you’re appropriate for this jury.

And then you didn’t get a choice whether or not you were on this
jury. You were told you were the jury.

And you didn’t ask to have to come listen to evidence of this crime
and to sit here for days and weeks to listen to the evidence in this case.
You didn’t have a choice. So it’s not fair to you to shift that burden to
you.

Bush claims that these comments improperly denigrated defense
counsel as manipulative. However, these are not inflammatory
comments such as, “the defense using a ‘diversionary tactic,’ putting
on a ‘magnificent display,’ or ‘cloud[ing]’ and ‘muddl[ing]’ the
issues” that this Court deemed improper in Cardona v. State, 185 So.
3d 514, 524-25 (Fla. 2016). Rather, the comments, cautioning the jury
about feeling sorry for Bush’s family or being concerned with the
impact of Bush’s sentence upon his family, fell within the scope of
proper advocacy.

B. Unobjected-to Comments
Bush also challenges comments that were not objected to during

closing argument. In the absence of a contemporaneous objection,
relief is not appropriate unless the complained-of comments constitute
fundamental error. Fundamental error “reaches down into the validity
of the trial itself to the extent that a verdict of guilty or jury recommen-
dation of death could not have been obtained without the assistance of
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the alleged error.” Card v. State, 803 So. 2d 613, 622 (Fla. 2001). As
explained below, fundamental error did not occur in this case.

At the end of his closing argument, the prosecutor said:
For Nicole Bush, life did not get to mean life. Life did not get to

mean life.
I don’t pretend that it’s easy, but the right decisions in life are not

often easy.
The right decisions in life are often hard, and they require courage

to make them.
I ask each of you, each and every one of you, the 12 individuals

who are going to decide this case, each and every—all 12 of you,
because that’s what is required. It requires 12 of you.

If one of you decide[s] no, then Sean Bush does not get the death
penalty. That’s what the judge will tell you.

I’m asking each of you to do the hard thing, but the right thing, to
have the courage to return a verdict that, yes, there are aggravating
factors in this case that have been proven beyond a reasonable doubt;
that, yes, those aggravating factors are sufficient to warrant imposition
of the death penalty; that, yes, those aggravating factors outweigh the
mitigating factors; and that, yes, the death penalty should be imposed
in this case.

Thank you.
Bush cites this Court’s decision in Urbin v. State, 714 So. 2d 411,

421 (Fla. 1998), in support of his claim that the prosecutor’s statement
amounted to fundamental error. However, this case is distinguishable
from Urbin, in which this Court observed that “so many of these
instances of misconduct are literally verbatim examples of conduct we
have unambiguously prohibited.” Id. at 422. In Urbin, after suggest-
ing that the jury should not recommend a life sentence because the law
might change and Urbin might receive parole someday, the prosecutor
told the jury he was concerned “that some of you may be tempted to
take the easy way out, to not weigh the aggravating circumstances and
the mitigating circumstances and not want to fully carry out your
responsibility and just vote for life.” Id. at 421. The prosecutor further
engaged in the “same mercy” argument, asking the jury to show Urbin
the same mercy that he showed the victim. Id. These comments led
this Court to engage in an extended discussion of the prosecutor’s
improper closing argument, although it reversed Urbin’s death
sentence on proportionality grounds. Id. at 418-19.

In the present case, the prosecutor’s argument does not rise to the
level of fundamental error. Given the extremely weighty aggravation
in this case, the prosecutor’s comments do not constitute fundamental
error such that Bush’s death sentence could not have been obtained
without them. However, we are concerned with the prosecutor’s
appeal to the jurors “to have the courage” to impose the death penalty.
In the strongest terms, we urge prosecutors to avoid such argument,
and we remind them of their solemn obligation “to seek only justice
when life or death may be at stake.” Doorbal v. State, 837 So. 2d 940,
957 (Fla. 2003).

11. Victim Impact Testimony
Bush further argues that the trial court erred when it denied defense

counsel’s motions to declare unconstitutional the statute that permits
victim impact testimony, and to limit the amount of victim impact
evidence admitted. As a threshold matter, we reject Bush’s claim that
the statute permitting victim impact evidence is unconstitutional.
“Evidence of a family member’s grief and suffering due to the loss of
the victim is evidence of ‘the resultant loss to the community’s
members by the victim’s death’ permitted by section 921.141(7), and
the admission of such evidence is consistent with the Supreme Court’s
decision in Payne v. Tennessee, 501 U.S. 808, 111 S. Ct. 2597, 115 L.
Ed. 2d 720 (1991).” Victorino v. State, 127 So. 3d 478, 496 (Fla.
2013).10

The United States Supreme Court held in Payne that “if the State

chooses to permit the admission of victim impact evidence and
prosecutorial argument on that subject, the Eighth Amendment erects
no per se bar.” Payne, 501 U.S. at 827. Moreover, this Court con-
cluded that “[s]uch evidence is also protected by article I, section 16
of the Florida Constitution,” which pertains to the rights of accused
individuals and of crime victims. Baker v. State, 71 So. 3d 802, 817
(Fla. 2011).

Having rejected Bush’s challenge to the constitutionality of victim
impact evidence, we now turn to his argument regarding the victim
impact evidence admitted during his trial. Before the admission of the
victim impact testimony from Nicole’s mother, sister, and best friend,
the trial court carefully reviewed the contents of the proposed
statements in the presence of both parties. The trial court sustained
multiple objections and overruled others, granting defense counsel’s
requests for certain redactions. The trial court instructed the jury with
the standard jury instruction on victim impact testimony, including the
instruction that victim impact testimony was not to be used for finding
aggravation and was not to be considered as an aggravating factor.
The redacted versions of the victim impact testimony that were
published to the jury described Nicole as a loving mother, daughter,
sister, aunt, friend, and coworker, and described the impact of her loss.

Bush’s challenge is without merit. The victim impact testimony
stayed within its proper scope, describing Nicole’s uniqueness as an
individual and the resultant loss to the community. Moreover, the
penalty phase testimony was limited to three witnesses: her mother,
sister, and best friend. In Deparvine v. State, 995 So. 2d 351, 378 (Fla.
2008), the testimony of five victim impact witnesses was found
admissible. See also Farina v. State, 801 So. 2d 44, 52 (Fla. 2001)
(concluding no error in the admission of victim impact testimony of
twelve witnesses). Bush is not entitled to relief.

12. Cumulative Error
Bush claims that he was denied a fair penalty phase due to

cumulative error. “However, where the individual claims of error
alleged are either procedurally barred or without merit, the claim of
cumulative error also necessarily fails.” Israel v. State, 985 So. 2d 510,
520 (Fla. 2008) (quoting Parker v. State, 904 So. 2d 370, 380 (Fla.
2005)). Bush’s individual claims of penalty phase error are without
merit. Therefore, he is not entitled to relief.

13. Constitutionality of the Death Penalty
Citing the number of aggravating factors provided in Florida’s

death penalty scheme, Bush argues that Florida’s death penalty statute
is unconstitutional because it does not sufficiently narrow the class of
individuals who are eligible to receive the death penalty. In particular,
he challenges the State’s ability to rely on a contemporaneous crime
to satisfy the prior violent felony aggravator, and the ability to
establish the CCP aggravator with proof of premeditation formed
shortly before the murder.

This Court has rejected similar arguments. Specifically, “[t]his
Court has rejected the argument that Florida’s capital sentencing
scheme is unconstitutional because it provides for an automatic
aggravating circumstance and neither ‘narrow[s] the class of persons
eligible for the death penalty’ nor ‘reasonably justif[ies] the imposi-
tion of a more severe sentence on the defendant compared to others
found guilty of murder.’ ” Miller v. State, 926 So. 2d 1243, 1260 (Fla.
2006) (quoting Parker v. State, 873 So. 2d 270, 286 n.12 (Fla. 2004)
(alterations in original)); see Blanco v. State, 706 So. 2d 7, 11 (Fla.
1997) (rejecting Blanco’s argument that the murder-in-the-course-of-
a-felony aggravator does not sufficiently narrow the class of death
penalty-eligible individuals). Bush is not entitled to relief.

Moreover, the instances that Bush uses to support his argument are
inapplicable in this case. Although felony murder is a statutory basis
for a conviction of first-degree murder where a defendant is convicted
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of an underlying predicate felony, Bush was convicted under both the
felony and premeditated murder theories. Also, while it is true that
contemporaneous crimes may be used to satisfy the prior violent
felony aggravator, the prior violent felony in this case was Bush’s
conviction for aggravated assault after he threw an electrified rod into
the water-filled bathtub containing his unsuspecting then-wife,
Cherise Conte-Bush. Further, his argument that the CCP aggravator
cannot be based on premeditation formed shortly before the murder
is inapposite to this case, where Bush researched silencers and .22
caliber suppressors months before the murder, coordinated keeping
his children and the family dog at his home so that they would not be
at the townhome during the attack, drove thirty minutes to Nicole’s
neighborhood, parked his van in a location where he would avoid
being seen, walked to Nicole’s townhome, and disarmed the alarm
panel before attacking her. Bush’s argument is without merit.

14. Proportionality
Although Bush does not argue proportionality, this Court is

required to conduct “a comprehensive analysis in order to determine
whether the crime falls within the category of both the most aggra-
vated and the least mitigated of murders, thereby assuring uniformity
in the application of the sentence.” Offord v. State, 959 So. 2d 187,
191 (Fla. 2007) (quoting Anderson v. State, 841 So. 2d 390, 407-08
(Fla. 2003)). “This entails ‘a qualitative review . . . of the underlying
basis for each aggravator and mitigator rather than a quantitative
analysis.’ ” Id. (quoting Urbin, 714 So. 2d at 417.

This five-aggravator death case (HAC, CCP, prior violent felony,
murder during the commission of a burglary, and murder committed
for pecuniary gain) is among the most aggravated and least mitigated
and is proportionate to other cases where the death sentence has been
imposed. Three of the aggravating circumstances found in this case,
HAC, CCP, and prior violent felony, have repeatedly been identified
by this Court as among the most serious aggravating factors. See
Damas v. State, 260 So. 3d 200, 216 (Fla. 2018); Larkins v. State, 739
So. 2d 90, 95 (Fla. 1999). In particular, “when [HAC and CCP] are
present, the mitigating circumstances must be of considerable weight
to overcome them.” Brown v. State, 143 So. 3d 392, 405-06 (Fla.)
(citing Abdool v. State, 53 So. 3d 208, 224 (Fla. 2010)), cert. denied,
574 U.S. 1034 (2014).

This Court upheld a defendant’s death sentence in Beasley v. State,
774 So. 2d 649 (Fla. 2000), where the victim also suffered a sustained
brutal attack. In Beasley, the victim was viciously bludgeoned with a
hammer, and she was conscious while she tried to defend herself. This
Court upheld the defendant’s death sentence despite a lengthy list of
mitigating factors and “conclude[d] that the death penalty imposed
here for this particularly brutal murder is proportionate when
compared with other cases in which a death sentence has been
upheld.” Id. at 675.

Like the victim in Beasley, Nicole Bush was the victim of a
“particularly brutal murder.” Despite the six gunshots, followed by
being beaten with an aluminum baseball bat and being stabbed
multiple times, she somehow survived for almost three hours.
Moreover, the medical examiner testified that Nicole would have been
conscious through much of her attack.

Although the trial court found and assigned varying weight to all
thirty-four of Bush’s nonstatutory mitigating circumstances, they
simply do not overcome the five weighty aggravating circumstances,
each of which was assigned great weight.

Bush’s death sentence is proportionate.

CONCLUSION
For these reasons, we affirm Bush’s convictions and sentence of

death.
It is so ordered. CANADY, C.J., and POLSTON, LAWSON, and

MUÑIZ, JJ., concur. LABARGA, J., concurs in part and dissents in
part with an opinion.
))))))))))))))))))
(LABARGA, J., concurring in part and dissenting in part.) Although
I recognize that the majority’s decision—to discard Florida’s long-
settled heightened standard of review in wholly circumstantial
evidence cases—finds support in the law of other state courts and the
federal courts, I remain convinced that Florida’s appellate courts
should undertake the review of such cases with as much caution as the
law permits. I dissent to the majority’s sweeping decision to abandon
the heightened standard of review in all criminal cases that are based
solely on circumstantial evidence.

For more than one hundred years, this Court has applied a more
stringent standard of review in reviewing convictions supported only
by circumstantial evidence. We have explained:

Evidence which furnishes nothing stronger than a suspicion, even
though it would tend to justify the suspicion that the defendant
committed the crime, . . . is not sufficient to sustain [a] conviction. It
is the actual exclusion of the hypothesis of innocence which clothes
circumstantial evidence with the force of proof sufficient to convict.
Circumstantial evidence which leaves uncertain several hypotheses,
any one of which may be sound and some of which may be entirely
consistent with innocence, is not adequate to sustain a verdict of guilt.
Even though the circumstantial evidence is sufficient to suggest a
probability of guilt, it is not thereby adequate to support a conviction
if it is likewise consistent with a reasonable hypothesis of innocence.

Ballard v. State, 923 So. 2d 475, 482 (Fla. 2006) (quoting Davis v.
State, 90 So. 2d 629, 631-32 (Fla. 1956)). This heightened standard
has proved workable as this Court has conducted its mandatory review
of sufficiency of the evidence in death penalty cases and has not
yielded one-sided results. Indeed, if this standard were applied to the
facts currently before this Court, Bush’s conviction for first-degree
murder would be affirmed. Yet today, this Court eliminates another
reasonable safeguard in our death penalty jurisprudence and in
Florida’s criminal law across the board.

Circumstantial evidence is a vital evidentiary tool, and the
admission of such evidence is commonly relied on by the State to
establish its case-in-chief. However, circumstantial evidence is
inherently different from direct evidence in a manner that warrants
heightened consideration on appellate review. “Direct evidence is that
to which the witness testifies of his own knowledge as to the facts at
issue. Circumstantial evidence is proof of certain facts and circum-
stances from which the trier of fact may infer that the ultimate facts in
dispute existed or did not exist.” Davis, 90 So. 2d at 631. “While the
two types of evidence are equally probative, one requires a leap in
reasoning that the other does not. They are fundamentally different.”
Easlick v. State, 90 P.3d 556, 560 (Okla. Crim. App. 2004) (Chapel,
J., dissenting). To that end, applying a heightened standard of review
to wholly circumstantial cases is necessary to avoid what this Court
described as follows: “Only by pyramiding assumption upon
assumption and intent upon intent can the conclusion necessary for
conviction be reached.” Gustine v. State, 97 So. 207, 208 (Fla. 1923).

Although this Court eliminated the standard criminal jury instruc-
tion on circumstantial evidence in 1981, we have since then expressly
rejected the invitation to abandon the heightened standard of review
of sufficiency of the evidence in wholly circumstantial cases because
the standard “guards against basing a conviction on impermissibly
stacked inferences.” Miller v. State, 770 So. 2d 1144, 1149 (Fla.
2000); see also State v. Law, 559 So. 2d 187, 188-89 (Fla. 1989).
“[W]hile the reasonable doubt [jury] charge and the Jackson [v.
Virginia, 443 U.S. 307 (1979)] sufficiency standard may be all that is
constitutionally required as a matter of due process, the states are free
to go above this rudimentary constitutional floor in order to guard
against wrongful convictions.” Irene Merker Rosenberg & Yale L.
Rosenberg, “Perhaps What Ye Say Is Based Only On Conjecture”—
Circumstantial Evidence, Then and Now, 31 Hous. L. Rev. 1371,
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1421 (1995).11 As this Court has observed, “we have the duty to
independently examine and determine questions of state law so long
as we do not run afoul of federal constitutional protections or the
provisions of the Florida Constitution that require us to apply federal
law in state-law contexts.” State v. Kelly, 999 So. 2d 1029, 1043 (Fla.
2008). In applying the heightened standard of review in wholly
circumstantial cases, this Court does neither.

The solemn duty imposed upon this Court in reviewing death cases
more than justifies the stringent review that has historically been
applied in cases based solely on circumstantial evidence. In the
present case, the evidence relied on to convict Bush satisfies the more
exacting standard of review and is inconsistent with Bush’s hypothesis
of innocence that someone else committed the murder. Thus, I concur
in the result.

However, for the reasons expressed, I dissent to the majority’s
decision to change settled Florida law in criminal cases and abandon
the reasonable safeguard provided by the heightened sufficiency of
the evidence standard.
))))))))))))))))))

1At the time of trial, Brenda Eckling’s name was Brenda Daniels. To be consistent
with the trial record, she will be referred to by the last name “Daniels.”

2On cross-examination, Gregory acknowledged that he did not have a close
relationship with Bush and that he was coordinating his phone calls with the St. Johns
County Sheriff’s Office.

3“The First 48” is a television show that documents homicide investigations.
4Spencer v. State, 615 So. 2d 688 (Fla. 1993).
5The trial court noted that improper doubling did not occur with the trial court’s

finding of both murder in the course of a burglary and pecuniary gain, because each was
based on separate facts.

6The following mitigating circumstances were unanimously found by the jury and
given the following weights by the trial court: (1) Bush was subjected to chronic
poverty, improper clothing, homelessness including but not limited to sleeping in a
train station, and hunger; he had a chaotic and unstable childhood, in part because of
evictions, fire, poverty, and moving (moderate weight); (2) Bush experienced chaotic
frequent changes of childhood homes and schools (moderate weight); (3) Bush and his
brother saw alcoholism firsthand (slight weight); (4) as a child, Bush suffered a major
trauma by being sexually molested by a juvenile in his neighborhood (moderate
weight); (5) as a teenager, Bush worked to support his mother and brother (slight
weight); (6) adults, agencies, school systems, pediatricians, etc., that were designed to
protect Bush failed to intervene (slight weight); (7) Bush’s family never owned a car
(less than slight weight); (8) Bush missed a great number of school days and received
poor grades in elementary school and high school, but went on to graduate from high
school and obtain I.T. certifications (slight weight); (9) Bush was abandoned by his
father and did not have a male role model as he grew up to set an example; Bush was
present in his children’s lives in ways he never experienced with his father (moderate
weight); (10) Bush overcame a chaotic childhood and dysfunctional family life to make
real achievements in his own life; he provided emotional/financial support for his
children and achieved good employment and an education (moderate weight); (11)
Bush had nearly consistent periods of employment since high school until he lost his
job in 2010 (slight weight); (12) Bush was crushed when his mother passed away and
that he was not there for her (slight weight); (13) the passing of Bush’s aunt was
difficult for him; she was his second mother; Bush tried to copy his aunt and bring the
family together (slight weight); (14) Bush has family (brother, children, cousin, and
friends) who love and care about him; he has the capacity to form loving relationships
with family and friends; and he has the support of his family (slight weight); (15) Bush
has provided mature advice to friends and family (slight weight); (16) Bush has a
special bond with and love for his children, treating both biological and adopted
children as equals, and all four of his children have his last name (less than slight
weight); (17) Bush volunteered his time inside his son’s classroom; he was a positive
influence in the classroom; he would assist with dropping off misplaced homework for
his son (slight weight); (18) Bush can continue a relationship with his children; Amir
Bush testified that he desires to have a relationship with his father while his father is
incarcerated (slight weight); (19) Bush has been a positive influence on county jail
inmates like Daniel Lalonde with life advice to listen to his father and by helping
inmates with their paperwork (slight weight); (20) Bush participated in religious
services at the St. Johns County Jail (slight weight); and (21) Bush demonstrated
appropriate courtroom behavior throughout the course of the proceedings (less than
slight weight).

The following circumstances were found by a majority of the jury by varying vote
totals and given the following weights by the trial court: (22) Bush was raised in and
witnessed ongoing violence in drug- and crime-infested neighborhoods of Newark,
New Jersey, such that he often had to watch over his shoulder for crime (11-1 jury vote;
moderate weight); (23) Bush suffered from physical abuse and emotional deprivation
and was emotionally abused by a mother who was mentally ill and intentionally treated
him with less love than his brother (10-2 jury vote; moderate weight); (24) Bush was
subjected to domestic violence and witnessed multiple events of domestic violence
upon his mother (11-1 jury vote; slight weight).

The following circumstances were rejected by the jury as not established by the

greater weight of the evidence. However, the trial court found the existence of each one
and assigned weight accordingly: (25) Bush’s mother had to turn to prostitution to
provide shelter and food for him and his younger brother, and she brought the children
with her to a pimp’s house where she engaged in prostitution (slight weight); (26) Bush
was known as an outcast as a child and teen because he wore secondhand clothes and
had a “techy/nerdy” personality (less than slight weight); (27) Bush had a strong work
ethic, useful occupation, and strong skill set in the area of technology (slight weight);
(28) Bush is helpful to people outside of his immediate family by providing advice to
younger cousins and to the children of friends to live lawful lives and respect their
parents (slight weight); (29) Bush has many positive qualities, including (a) a sense of
humor and a caring nature toward friends and relatives; (b) being a good listener and
able to provide sound advice; and (c) caring about animals (less than slight weight);
(30) Bush demonstrated good behavior in the St. Johns County Jail for six years prior
to this conviction; Bush had only one disciplinary report; in custody Bush is a
nonviolent and compliant inmate; he has had no problems with female staff; he will
likely function well in the controlled environment and he will adjust well to prison
(moderate weight); (31) a life sentence without parole in a prison setting will protect
society from Bush (slight weight); (32) in a structured and controlled prison setting,
Bush is not likely to engage in criminal behavior (slight weight); (33) Bush has the
potential for rehabilitation (slight weight); and (34) Bush is amenable to a productive
life in prison where he can help inmates with paperwork, assist other inmates to
improve themselves, teach illiterate inmates how to read, and mentor and encourage
inmates to live law-abiding lives when they leave prison (moderate weight).

7Although we have sometimes explained the special standard for circumstantial
cases in such a way as to indicate that it is ultimately a mechanism for determining
whether the evidence constitutes a competent, substantial basis for the verdict, see
Wright v. State, 221 So. 3d 512, 520-21 (Fla. 2017), for the reasons explained by the
Fifth District in Knight, 107 So. 3d at 458-61, in practice, this special standard is more
likely to cloud the judgment of an appellate court than to facilitate a proper analysis of
whether the evidence is legally sufficient to support the verdict.

8Ocean Systems is used by many law enforcement agencies, including the Federal
Bureau of Investigation, Central Intelligence Agency, Drug Enforcement Agency, and
National Geospatial-Intelligence Agency.

9A sexual assault kit used to obtain evidence from Nicole’s body did not reveal
DNA foreign to Nicole, nor did it reveal the presence of semen.

10The statute permitting victim impact evidence was renumbered in 2016 and is
now codified in section 921.141(8), Florida Statutes (2019). See ch. 2016-13, § 3, Laws
of Fla.

11In Jackson, the United States Supreme Court held that in a federal habeas
proceeding reviewing a state criminal conviction for sufficiency of the evidence, “if the
settled procedural prerequisites for such a claim have otherwise been satisfied—the
applicant is entitled to habeas corpus relief if it is found that upon the record evidence
adduced at the trial no rational trier of fact could have found proof of guilt beyond a
reasonable doubt.” 443 U.S. at 324. Florida has long applied this standard when
reviewing sufficiency of the evidence in cases not based solely on circumstantial
evidence. See, e.g., Melendez v. State, 498 So. 2d 1258, 1261 (Fla. 1986).

*        *        *

THE FLORIDA BAR, Complainant, v. RITA HORWITZ ALTMAN, Respondent.
Supreme Court of Florida. Case No. SC18-724. May 7, 2020. Correction to Opinion
May 14, 2020. Original Proceeding—The Florida Bar.

NOTICE OF CORRECTION

[Original Opinion at 45 Fla. L. Weekly S130a]
The following correction has been made in the above opinion:

On p. 13, line 6 of the court’s opinion, “Rita Horowitz Altman” has
been changed to “Rita Horwitz Altman.” [45 Fla. L. Weekly S132a,
in the penultimate paragraph beginning with “Judgment is entered....”]

*        *        *
Courts—Operations and proceedings during and after COVID-19—
Best practices—Supreme Court memorandum

MEMORANDUM re: Best Practices. Supreme Court of Florida. May 11, 2020.

Editor’s note: The full text of a memorandum issued by the Chief
Justice of the Supreme Court of Florida on May 11, 2020, begins on
the following page. The purpose of the memorandum is to “assist
judges in managing various challenges that may arise with proceed-
ings during the pandemic and included best practices on a variety of
topics developed by the Workgroup on Continuity of Court Opera-
tions and Proceedings During and After COVID-19. For more
information, please check the Court’s website:
https://www.floridasupremecourt.org/News-Media/Court-News/C
hief-Justice-issues-Best-Practices-guidelines-for-remote-court-pro
ceedings-in-the-pandemic

*        *        *
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TO:   Chief Judges of the District Courts of Appeal 
   Chief Judges of the Circuit Courts 
 
FROM:  Chief Justice Charles T. Canady  
 
DATE:  May 11, 2020 
 
SUBJECT:  Best Practices 
 
 
 To assist judges in managing various challenges that may arise with 
proceedings during the pandemic, the Workgroup on Continuity of Court 
Operations and Proceedings During and After COVID-19 has developed best 
practices on the following topics: 
 

 Facilitating Pro Se Litigants with Remote Appearance Technology, 
which sets forth best practices and logistical considerations regarding 
self-represented litigants who are appearing through remote technology; 

 
 Representing Yourself and Using Remote Appearance Technology with 

the Courts, which contains helpful tips for self-represented litigants who 
are appearing through remote technology; 

 
 Management of Evidence in Remote Hearings in Civil and Family Cases, 

which provides best practices and resources regarding the management of 
evidence during remote hearings in civil and family cases; and 

 



 Chief Judges of the District Courts of Appeal 
Chief Judges of the Circuit Courts 
May 11, 2020 
Page 2 
 

 Out-of-County Inmates, which provides best practices on providing due 
process to out-of-county arrestees during the pandemic and includes 
sample forms. 

 
Please distribute the attached best practices to all judges and the appropriate 

court staff in your respective jurisdiction and encourage them to make appropriate 
use of these helpful documents. 

 
CTC:dgh 
 
Attachments 
 
cc: Justices 
 Judge Lisa Taylor Munyon, Workgroup Chair 
 DCA Clerks 
 DCA Marshals 
 Trial Court Administrators  
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B E S T  P R A C T I C E S  
Facilitating Pro Se Litigants with Remote 
Appearance Technology  
May 6, 2020 

 
Introduction 
 
This guide sets forth best practices and logistical considerations with respect to facilitating pro se litigants 
with remote appearance technology.    
 
The court should be mindful of the following considerations: 

1. Ensure the technology is sufficient to allow the court to preside over and resolve the matter 
effectively. 

2. Leverage remote appearance solutions that present little or no 
cost to pro se litigants.   

3. Recognize costs to the litigants of using phone minutes and/or 
data if free and stable Wi-Fi is not readily available to them.     

4. Verify the required equipment needed for all participants, 
ease of use, and the ability to access the solution remotely. 

5. Control access to the proceeding for participants and 
determine the necessary level of privacy required for the 
event.  

6. Ideally, use the same mode of remote appearance technology 
for all parties participating in the court event. 

7. Account for ADA requirements and web content accessibility standards. 
 
Best Practices for Judges  
 
Planning for the Proceeding 

1. Explore the full functionality of the remote appearance platform (i.e. waiting rooms) and attend 
regular training for the platform and other related technologies. 

2. Allow for proper spacing and allotment of time for hearings, as pro se litigants may need extra time 
to present their case and work through any technology issues. 

3. Ensure clear public information about the availability of non-confidential court proceedings via live 
streaming or other access.  

4. When possible, obtain reliable email addresses for the parties, and verify their ability to access a 
stable internet connection if a video conference is to be used.   

5. Determine whether any language interpretation will be needed by any participant, and the effect 
that need might have on effective participation via remote appearance technology.  Schedule and 
group hearings to optimize the use of interpreter resources. 

Noticing for the Proceeding 
6. Provide notice to the litigant of the intent to use Zoom or similar free remote appearance platform 

along with connection instructions.  
7. Require that notices of hearing contain a phone number and a link to the Zoom hearing, or similar 

free remote appearance platform, for the specified date and time.   

Match each proceeding with the 
remote appearance medium that 
(1) complies with due process 
standards and general law, and (2) 
reliably achieves the purpose of 
the proceeding.  In many instances 
a phone conference will satisfy the 
purpose of a court event, in others, 
a video conference may be 
required or preferable.  
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Starting the Proceeding 

8. Start each hearing by laying the ground rules.  Describe how the hearing will be conducted and how 
the platform will be used.  

9. Announce the case number prior to commencement of the proceeding and require all parties to 
announce themselves to assist with the court record, tagging, and transcription. 

10. Address parties on the record to verify that they are waiving their right to be present in the 
courtroom for the proceedings. In addition, if there is a victim involved, ensure that the victim’s 
rights are addressed on the record. 

11. Assure all sides they will be heard, but that the use of the technology requires a rigid rule of 
speaking one-at-a-time.  The judge will invite comment from each person and allow opportunities to 
respond.  The judge runs the hearing and by name invites testimony, argument, etc. from each 
person so the record is clear and the hearing is orderly. 

12. Despite not being physically in the courtroom, the court should continue to remind participants the 
proceeding is live, is being recorded, and that courtroom decorum rules apply. 

13. The court should advise participants if the proceeding is being recorded and note restrictions on the 
unauthorized recording of the proceeding.  

During the Proceeding 
14. Judges should encourage the use of gallery view in the remote video settings, allowing all parties 

and participants to see each other in the hearing. 
15. Be prepared to postpone the hearing if the pro se litigant has issues using the technology. 
16. Finalize orders and file and serve through the CAPS Viewer or E-Portal.   

 
Logistics  
 
Contact Information / Procedures 

1. Provide extra notice of hearings.  Consider mailing the virtual hearing information to the pro se 
litigant with clear instructions on how to contact the court to arrange remote participation.  

2. Provide a telephone option, toll-free if possible, as an alternative for video appearance if 
appropriate.   

Procedural Practices 
3. Judges and/or court staff must act as hosts to control remote 

meetings.  Appoint the case manager or other staff as co-host 
so that they can help manage the waiting room and rename 
participants as needed.      

Document Handling 
4. Consider the need for an electronic signature workflow 

solution, with detailed instructions, when responding or filing. 
5. Provide the capability for all parties to deliver all potential 

evidence to the court in advance.   
Technology Features of the Remote Appearance Platform 

6. When hosting hearings, the court should enable the “Waiting Room” function in Zoom. The 
“Waiting Room” allows the host to control who is admitted to the hearing and prevent participation 
by individuals who are not litigants in that case. 

7. Train self-help staff and/or all staff so that they can troubleshoot with the pro se litigants.  Provide a 
Zoom Procedure Guide to all staff.  

Consider attaching the companion 
best practices guide, Representing 
Yourself and Using Remote 
Appearance Technology with the 
Courts, to pro se litigant 
communications.  The companion 
guide has been posted to many 
court and clerk websites and 
shared with justice stakeholders. 
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B E S T  P R A C T I C E S  
Representing Yourself and Using Remote 
Appearance Technology with the Courts 
May 6, 2020 

 
 
 
Remember, even though your hearing is happening over the phone or through the internet, it is a court 
proceeding.  You should act the way you would if you were in the courtroom in person. Court rules and 
standards apply.   
 
Please review the following tips: 
 
Do: 
 Do let the court know if you don’t have a phone or access to the internet.  The court may be able to 

help you find a way to participate or may postpone the hearing.  
 

 Do visit the video call website (such as Zoom) or a video sharing website (YouTube) for guides, helpful 
videos, and additional information. 
 

 Do prepare for your virtual hearing.  If you plan to participate in your hearing by video, download the 
video application before your scheduled hearing.  Be sure to test your speaker, microphone, and 
camera before the hearing. Video call software websites often provide a test link to try your 
equipment before the actual event (Zoom test example here). 
 

 Do dress appropriately, like you would if actually going to the courthouse.  
 

 Do limit distractions during your hearing.  Put all pets and other things that may be a distraction in a 
different room.  Find a quiet place to participate in the hearing.  
 

 Do keep your device on mute when not speaking.  Keeping your phone, mobile device, or computer on 
mute unless speaking reduces feedback and limits background noise. 
 

 Do call the court in advance if you want to present evidence.  If you have documents or witnesses you 
want available for your hearing, check the judge’s website or call the court for more information. 
 

 Do make sure others using your Wi-Fi network minimize their usage during your hearing so you have 
the best possible connection.    
 

Don’t: 
 Don’t ignore the virtual hearing.  If you cannot make the hearing or have a conflict, notify the court. 

 
 Don’t talk over others, it makes it hard for the judge and others to hear.  Wait to speak until asked to 

by the judge.  
 

 Don’t do other things while on the call.  Just like in an actual courtroom, you must pay attention to 
make sure you don’t miss something important that is said or something the judge asks you to do.  

https://zoom.us/
http://www.youtube.com/
https://zoom.us/test
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B E S T  P R A C T I C E S  
Management of Evidence in Remote 
Hearings in Civil and Family Cases 
May 5, 2020 

 
Introduction 
 
This guide sets forth best practices with respect to the management of evidence during remote 
hearings in civil and family cases, provides an overview of the requirements for the conduct of 
in-person and remote hearings specified in Florida Supreme Court Administrative Order 20-23, 
Amendment 1, and provides links to other resources generally addressing remote hearings. 

 
Best Practices for Remote Evidentiary Hearings 
 
Local administrative orders (AOs) should establish procedures for the filing and management of 
exhibits and the taking of witness testimony in remote hearings. Issues that a Florida judicial 
circuit may wish to address include specifying: 
 

1. Procedures that distinguish between requirements for: 
a. Parties represented by counsel and self-represented parties, if appropriate; and 
b. Physical exhibits, exhibits capable of being provided electronically, and witness 

testimony. 
 

2. Requirements for the parties to exchange exhibits and confer remotely before the 
hearing for the purpose of stipulating, as much as practicable, to the authenticity and 
admissibility of the exhibits. With respect to physical evidence, parties could be directed 
to exchange pictures of the evidence. 
 

3. Requirements for the parties to file with the court any objections to exhibits by a 
specified deadline and procedures for the setting of hearings to resolve all such 
objections before the evidentiary hearing. 
 

4. Requirements for the parties to:  
a. Exchange witness lists that include the witnesses’ names, email addresses, and 

cell and landline phone numbers before the hearing;  
b. Ensure their witnesses who will lay the predicate for evidence have a copy of the 

evidence;  
c. Ensure their witnesses have the necessary technology to participate in the 

remote hearing and, if not, specify requirements for the provision of an affidavit 
from the party explaining and attesting to the inability for the witness to access 
such resources;  

https://www.floridasupremecourt.org/content/download/633282/7195631/AOSC20-23.pdf
https://www.floridasupremecourt.org/content/download/633282/7195631/AOSC20-23.pdf
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d. Ensure their witnesses are aware of the witness testimony protocol discussed 
below.  

e. Meet specified deadlines for the provision of the witness lists to the court along 
with the identification of any witness for whom an interpreter or an 
accommodation under the Americans with Disabilities Act will be required or for 
whom they request sequestration.  The name of the interpreter should be 
included in the witness list. 

 
5. Requirements for the marking and indexing of exhibits, filing methods, e.g., via the clerk 

or ePortal, email to the presiding judge, or upload to a cloud storage service, and filing 
deadlines.  

a. With respect to physical evidence, the local AO could direct the parties to 
contact the presiding judge on a case-by-case basis and to indicate whether 
there is agreement among the parties as to how the physical evidence will be 
filed. Options for submission might include filing a picture of the physical 
evidence or submitting the evidence in a sealed, clear plastic bag. 

b. Consider advising parties that documents or other items that the presiding judge 
must review during the hearing, but which are not being submitted as evidence, 
e.g., a driver’s license to verify identity, do not have to be provided to the judge 
in advance and may be presented to the judge during the hearing using the 
camera. 
 

6. Any applicable limits on the time that will be allotted for the hearing. 
 

7. Provisions indicating that:  
a. Discovery, evidence, and other rules of procedure still apply, unless suspended 

or amended by the Florida Supreme Court, as does the right to due process in all 
court proceedings; however, the courts and parties are encouraged to use 
flexibility during the public health emergency for the equitable resolution of 
cases.  

b. As such, nothing in the local AO limits the presiding judge’s discretion to:  
i. Establish other procedures consistent with the AO;1 

ii. Admit or deny evidence in the case or determine other relief appropriate 
under the circumstances; and 

iii. Reset the hearing if technological issues prevent the meaningful review 
of evidence, where the parties have complied in good faith with the 
procedures, to use more appropriate electronic means or, if authorized 

 
1 In all cases, the presiding judge should ensure that any procedure independently established by the judge is 
equitable and does not result in an advantage to one party over the other.  



Workgroup on the Continuity of Court Operations and Proceedings During and After COVID-19 P a g e  | 3 
 

under Florida Supreme Court AOSC 20-23, Amendment 1, for an in-
person hearing.2 

 
8. Provisions notifying parties that they should contact the presiding judge’s office to 

determine whether the judge has established additional procedures for a remote 
hearing. 
 

9. Provisions notifying parties of the suspension of certain rules, court orders, and opinions 
by Florida Supreme Court AOSC 20-23, Amendment 1, relating to remote hearings and 
remote administration of oaths.  
 

10. Procedures that ensure the public’s right of access to court hearings while maintaining 
any confidentiality that may apply to information in exhibits or witness testimony. 3 
 

11. Responsibilities of the parties for providing for the transcription of the record and 
indicating that court reporters may remotely participate in the hearing. 
 

12. Post-hearing procedures for the filing of exhibits not filed before the hearing, for a 
corrected index of exhibits introduced in evidence, and for the parties to retain copies of 
evidence admitted or denied admission by the presiding judge until the resolution of the 
case and exhaustion of any appeal. 
 

13. Sanctions applicable to a party’s failure to comply with the requirements of the local 
AO. Consider including these sanctions in the presiding judge’s standing order or order 
setting the hearing. 

For examples of recent AOs on this topic, see Eleventh Judicial Circuit Administrative 
Memoranda.  
 
Best Practices for Witnesses 
 
With respect to witnesses, additional evidentiary issues for which the presiding judge of a 
remote hearing may wish to prepare include: 

1. Advising witnesses at the beginning of the hearing or before their testimony of the 
following protocol for their testimony: they must be alone in a quiet room during their 

 
2 Under AOSC 20-23, Amendment 1, in-person hearings may be conducted only for essential proceedings. 
Additionally, under the AO, non-essential proceedings must be conducted remotely unless one of the two 
exceptions discussed in Footnote 4, below, apply. 
3 For a discussion of the strong presumption of openness for all court proceedings and of confidentiality 
requirements applicable in the judicial branch, see the Government-In-The-Sunshine-Manual, 2020 Edition, by the 
Office of the Attorney General, at pages 12-13 and 63-68, respectively. Although the public has a right of access, it 
does not have the right to participate in the proceeding. 

https://www.jud11.flcourts.org/coronavirus/PgrID/2391/PageID/3/ArtMID/2392/ArticleID/3457
https://www.jud11.flcourts.org/coronavirus/PgrID/2391/PageID/3/ArtMID/2392/ArticleID/3457
http://myfloridalegal.com/webfiles.nsf/WF/MNOS-B9QQ79/$file/SunshineManual.pdf
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testimony, may not use a virtual background, and are ordered, subject to contempt of 
court, to turn off all electronic devices except for the device enabling participation in the 
hearing and to refrain from exchanging any electronic messages during their testimony.  

2. Requiring witnesses to remain in a Zoom waiting room until they are called to testify 
and removing them from the hearing following their testimony. To enable this function, 
the presiding judge or clerk must host the Zoom hearing. This functionality is critical in 
the event that a witness must remain in a waiting room because he or she is 
sequestered. If sequestration is necessary, one of the following options will be needed: 

a. The posting of a video of the proceeding after the hearing, rather than the live 
streaming the proceeding; or  

b. Determination of some other mechanism that ensures the witness is unable to 
view the live-streamed proceeding.  

3. Confirming that the witness is alone by requiring him or her to use his or her camera to 
scan the room before and after testimony and noting this for the record. 

 
Florida Supreme Court Administrative Order 20-23, Amendment 1 
 
Florida Supreme Court Administrative Order 20-23, Amendment 1 requires the trial courts to 
conduct: 

• Essential and critical proceedings in a manner that employs all methods feasible to 
minimize risk of COVID-19 exposure to all; and  

• Non-essential and non-critical court proceedings using electronic means unless a judge 
determines that remote conduct of the proceeding is subject to an exception.4  

 
Included within the categories of proceedings above are requirements for the conduct of 
certain proceedings in civil and family cases:  
 

Civil and Family Essential Proceedings - 
must be conducted remotely or in-person 

Civil and Family Non-Essential Proceedings – 
must be conducted remotely 

Juvenile dependency shelter hearings Alternative dispute resolution proceedings 
Juvenile delinquency detention hearings Status, case management, and pretrial 

conferences 
Hearings on petitions for injunctions relating 
to safety of an individual 

Non-evidentiary and evidentiary motion 
hearings 

Hearings on petitions for risk protection 
orders 

Hearings in juvenile delinquency cases 

 
4 The exceptions are that the remote conduct of the proceeding would be: (a) inconsistent with the United States 
or Florida Constitution, a statute, or a rule of court that has not been suspended by administrative order; or (b) 
infeasible because the court, the clerk, or other participant in a proceeding lacks the technological resources 
necessary to conduct the proceeding or, for reasons directly related to the state of emergency or the public health 
emergency, lacks the staff resources necessary to conduct the proceeding. 

https://www.floridasupremecourt.org/content/download/633282/7195631/AOSC20-23.pdf
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Hearings on petitions for the appointment of 
an emergency temporary guardian 

Hearings in noncriminal traffic infraction 
cases 

Hearings to determine whether an individual 
should be involuntarily committed under the 
Baker Act or the Marchman Act 

Problem-solving court staffings, hearings, and  
wellness checks 

Hearings on petitions for extraordinary writs 
as necessary to protect constitutional rights 

Non-jury trials, except for juvenile 
delinquency and termination of parental 
rights petitions in dependency cases unless 
the parties in those cases agree to remote 
conduct 

 
To facilitate the remote conduct of proceedings, the AO: 

• Authorizes chief judges to establish temporary procedures for the use, to the maximum 
extent feasible, of communication equipment for the conduct of remote proceedings.  

• Authorizes the remote administration of oaths by audio-video communication 
technology for witnesses. 

• Suspends all rules of procedure, court orders, and opinions applicable to: 
o Court proceedings that limit or prohibit the use of communication equipment for 

conducting proceedings by remote electronic means; and   
o Remote testimony, depositions, and other legal testimony that limit or prohibit the 

use of audio-video communications equipment to administer oaths remotely or to 
witness the attestation of family law forms. 

 
Other Resources Generally Addressing Remote Hearings 
 

1. Florida: 
a. Video of a Remote Mock Trial, Seventeenth Judicial Circuit, posted May 1, 2020. 
b. Benchguide Checklist for Procedural Safeguards During Hearings for Judges, 

Eleventh Judicial Circuit, May 4, 2020: checklist addressing items that a judge 
should consider before and during a remote hearing conducted via Zoom.  

c. Zoom Script for Judge, Eleventh Judicial Circuit, May 4, 2020: script for judges 
that establishes ground rules for a Zoom hearing.   
 

2. National Center for State Courts 
a. Checklist for judges in virtual proceedings, April 22, 2020: short checklist 

indicating issues to be considered by judges when conducting remote hearings. 
 

3. Michigan’s Virtual Court Resources: contains a variety of remote hearing resources, 
including: 

a. Trial Courts Virtual Courtroom Standards and Guidelines, April 17, 2020: 
guidance for the Michigan judiciary on the best practices for conducting remote 
hearings. 

https://m.youtube.com/watch?feature=youtu.be&v=93Wvd3XUNUA
https://www.jud11.flcourts.org/coronavirus/ArtMID/2392/ArticleID/3473/Virtual-Court-Resources-for-Judges
https://www.jud11.flcourts.org/coronavirus/ArtMID/2392/ArticleID/3473/Virtual-Court-Resources-for-Judges
https://www.ncsc.org/%7E/media/Files/PDF/Newsroom/Coronavirus%20Resources/Checklist-for-judges-virtual-proceedings.ashx
https://www.ncsc.org/%7E/media/Files/PDF/Newsroom/Coronavirus%20Resources/Checklist-for-judges-virtual-proceedings.ashx
https://courts.michigan.gov/Administration/SCAO/Resources/Documents/standards/VCR_stds.pdf
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b. Remote Proceedings Checklist, April 20, 2020: step-by-step guidance for the use 
of Zoom to set up and conduct a remote hearing. 

c. Frequently Asked Questions Regarding Expansion of Remote Proceedings, April 
30, 2020: helpful, extensive list of questions regarding the expanded use of 
remote hearings. 
 

4. Texas Electronic Hearings with Zoom, Texas Judicial Branch: contains a variety of helpful 
resources for conducting remote hearings using Zoom. 

 

https://mjieducation.mi.gov/documents/administrative-qrms/1213-conducting-remote-proceedings-checklist/file
https://courts.michigan.gov/Administration/SCAO/Resources/Documents/COVID-19/RemoteHearingAdditionalFAQs.pdf
https://www.txcourts.gov/programs-services/electronic-hearings-with-zoom/
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B E S T  P R A C T I C E S  
Out-of-County Inmates 
May 7, 2020 
 
 

Introduction 
 
This guide sets forth best practices with respect to providing due process to out-of-county 
arrestees during the COVID-19 pandemic. 

 
Best Practices for Judges, State Attorneys, Public Defenders, and Law Enforcement Agencies 
Reliable contacts are essential 

1. Court administrative staff in each circuit must maintain an up-to-date list of statewide 
contacts for judges, state attorneys (SA), public defenders (PD), the Office of Criminal 
Conflict and Civil Regional Counsel, clerks of court (clerk), and the jail in each county to 
facilitate reliable communication among stakeholders. 

2. Upon booking into a county jail on an out-of-county warrant or capias, it is strongly 
recommended that the hosting county jail or pretrial service staff send an email to the 
following eight contact persons: SA, PD, clerk, and the judge in both the home and 
holding counties. If possible, the email should include the documentation related to the 
arrest. 

3. The first appearance judge should, after inquiry of the arrestee, make a provisional 
appointment of the PD in the hosting county. 

4. The provisionally appointed PD should contact the home county PD and discuss options 
for release, plea in absentia, bond reductions, and/or pleas pursuant to section 910.035, 
Florida Statutes, etc., if applicable.  These options include both non-transfer of venue 
options and transfer of venue pursuant to section 910.035, Florida Statutes. 

Timeliness is key 
1. All contacts and communication among stakeholders, including victim contact by the 

SAO, should take place as expeditiously as possible. 
2. Except when charges are also pending in the host county, if an inmate remains 

incarcerated in a host county ten (10) days following a first appearance hearing, the 
judge and state attorney in the host county must re-contact their counterparts in the 
issuing county to verify if the state continues to desire extradition and whether the 
current monetary bond or other conditions of pretrial release should be modified. 

The attached forms will expedite the process 
1. Jails should facilitate inmates executing pleas in absentia to be entered in the home 

county for misdemeanor offenses. 
2. The jail point of contact should be available to receive pleas in absentia from attorneys 

by email using the attached forms. 
3. To facilitate the execution of pleas, jails should facilitate remote, private conferencing 

between the attorney and inmate, as well as fingerprinting and the validation of inmate 
identity and signature. 
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4. The jail should return the plea form to the hosting PD for routing to the home county. 
5. Jails should assist inmates to appear virtually for the entry of pleas whenever possible. 



Request to Transfer a New Case 
Explanation and Instructions – Please Read Carefully! 

 
A “Request to Transfer a New Case” is a form that allows you to request a transfer of a new 
criminal case(s) pending outside of the arresting county (i.e., pending criminal charges not in the 
county of arrest) to be resolved locally. In other words, if you are housed in a jail outside of the 
county where you have pending criminal charges, and you wish to resolve new pending charge(s) in the 
county of arrest, you may request to transfer the case to the county where you are incarcerated. 
You may not use this form for violations of probation or violations of community control. 

 
This form should only be used if you have criminal charges pending outside of the arresting 
county. 

 
Instructions 

 

(1) Please fill out the attached form (“Request to Transfer a New Case”) in blue or black ink 
and print legibly. The attached form may also be filled-in electronically. 

a. Write the correct case number, county, and circuit for your pending charges. The 
more accurate information you provide, the quicker this request can be processed. 

(2) The attached form refers to “Home Court” and “Holding Court.” 

a. “Home Court” is the court where your case originated (i.e., where the arrest warrant 
was issued). 

b. “Holding Court” is the court located in the county where you are currently in jail. 

(3) Once this form is completed, provide it to jail staff who will forward it to the “Holding 
Court” judge who handled or will handle your first appearance. 

(4) Your completed form will be filed with the “Home Court.” It includes a “Response to 
Request to Transfer a New Case,” which will be completed by the “Home Court” State 
Attorney’s Office. Do not fill out the “Response to Request to Transfer a New Case.” 

(5) If the State Attorney’s Office agrees to the transfer, the “Home Court” Clerk of the Court 
will transmit the necessary documents to transfer your case to the “Holding Court” Clerk 
of the Court, and you will be called before this Court to address the pending charges. 

 
 
Please understand that this request will only be granted upon the written approval of the 
prosecuting attorney from the county where the charge(s) was filed.  



IN THE CIRCUIT COURT OF THE  JUDICIAL CIRCUIT 
 

(“Home Court”) 
IN AND FOR  COUNTY, FLORIDA 

(“Home Court”) 
STATE OF FLORIDA, 

 
v. CASE NO.:     

 

   , 
Defendant. 

  / 

REQUEST TO TRANSFER A NEW CASE 

Defendant has been charged by information or indictment for criminal offense(s) arising 

in  (“Home Court”) County, Florida. However, Defendant is currently 

incarcerated in    (“Holding Court”) County, Florida, and due to the 

current state of emergency, law enforcement cannot transport Defendant to      

(“Home Court”) County, Florida, for prosecution. 

Accordingly, pursuant to section 910.035(1), Florida Statutes, Defendant seeks transfer of 

pending  new  (“Home   Court”)   County   criminal   case   (case  number 

  ), to the ___________________ Judicial Circuit so that he or she may enter 

a plea of guilty or nolo contendere. 

  (initial here) Defendant understands that by requesting this transfer, Defendant 

waives his or her right to trial in the county in which the indictment or information is pending and 

consents to the disposition of the case in the _________ Judicial Circuit in and for  

__________________ (“Holding Court”) County, Florida. 

    (initial here) Defendant further acknowledges that transfer of the instant case is 

subject to the approval of the prosecuting attorney of the court in which the information or 

indictment is pending. If the instant case is transferred to the __________ Judicial Circuit for 

resolution and Defendant chooses to enter a plea of not guilty, Defendant understands that the 

instant case will be returned to the court in which the prosecution was commenced, and the 

proceeding shall be restored to the docket of that court. See § 910.035(3), Fla. Stat. 
 
 
 

Defendant Date 
***This form, once completed, should be sent to the first-appearance judge and electronically filed 
by the judge’s judicial assistant in the “Home Court” case and a copy to the home county State 
Attorney’s Office. 

mailto:staffattorney@jud3.flcourts.org
mailto:staffattorney@jud3.flcourts.org


CERTIFICATE OF SERVICE 
 

I hereby certify that on this ________ day of _________________________, 20_____, 
the foregoing Request was furnished to the below parties by U.S. Mail, hand delivery, or 
electronic means to: 

 
Original: 
Clerk of the Circuit Court in and for  County, Florida (“Home Court”) 

 
Copies: 
Office of the State Attorney,                    Circuit, in and for    County, Florida 
Defendant 

 
 

By:   
Person Sending Copies 



IN THE CIRCUIT COURT OF THE  JUDICIAL CIRCUIT 
 

IN AND FOR  COUNTY, FLORIDA 

STATE OF FLORIDA, 

v. CASE NO.:     
 

   , 
Defendant. 

  / 
 

RESPONSE TO REQUEST TO TRANSFER A NEW CASE 
 

COMES NOW,    , on 

behalf of the  Circuit State Attorney’s Office. I am the prosecutor 

assigned to the above-styled case. I have received the Defendant’s “Request to Transfer a New 

Case,” and I agree / do not agree to the transfer of the instant case for resolution in the 

_______________ Judicial Circuit in and for   County. 

 
Respectfully submitted, 

Name    

Signature    
 

Email    
 

Phone    
 
 

***If the Office of the State Attorney agrees with the request, the Clerk of the Court is 
respectfully requested to transmit the papers in the proceeding (or certified copies) to the 
appropriate Judicial Circuit Clerk of the Court, as required by section 910.035(a), Florida 
Statutes, so that prosecution may commence. If the Office of the State Attorney disagrees 
with the transfer, no further action by the Clerk is necessary, and the case will be tried in 
the “Home Court.” 



CERTIFICATE OF SERVICE 
 
 

I hereby certify that on this _______ day of __________________________, 20_______, 
the foregoing Response was furnished to the below parties by U.S. Mail, hand delivery, or 
electronic means to: 

 
Original: 
Clerk of the Circuit Court in and for  County, Florida (“Home Court”) 

 
Copies: 
Office of the State Attorney,             Circuit, in and for   County, Florida  
Clerk of the Circuit Court in and for   County, Florida (“Holding Court”) 
Defendant 

 
 

By:   
Person Sending Copies 



Request to Resolve Violation of Probation While Incarcerated in Holding Court 
Explanation and Instructions – Please Read Carefully! 

 
A “Request to Resolve Violation of Probation While Incarcerated in Holding Court” is a form that 
allows you to request that your pending violation of probation (VOP) or community control 
(VOCC) be resolved while you are housed in another circuit. Therefore, you should only use this 
form if (1) you are currently facing an allegation of violating probation or community control and 
(2) are not currently being held in the same circuit as your violation of probation or community 
control charge. 

 
You may not use this form to address new charges; rather, you should use the packet titled 
“Request to Transfer New Case.” 

 
Instructions 

 

(1) Please fill out the attached form in blue or black ink and print legibly. Write the correct 
case number, county, and circuit for your pending VOP/VOCC. The attached form may 
also be filled-in electronically. 

(2) The attached form refers to “Home Court” and “Holding Court.” “Home Court” is the 
court where your pending violation of probation or community control is. “Holding Court” 
is the county where you are currently in jail. 

(3) Once this form is completed, provide it to jail staff who will forward it to the circuit judge 
authorized to hear and resolve cases statewide. 

(4) This form will first be reviewed by the Holding Court. The Holding Court will contact the 
Home Court and determine whether (1) the pending VOP/VOCC can be handled by the 
Holding Court, (2) the Home Court can resolve the pending VOP/VOCC charges remotely, 
or (3) the pending VOP/VOCC cannot be resolved until you are transported to the Home 
Court. 

a. The Holding Court Judge who would preside over your VOP/VOCC has temporary 
jurisdiction to handle “necessary matters relating to cases of criminal defendants 
being held indefinitely outside of the jurisdiction in which the defendant’s case is 
pending.” Florida Supreme Court Admin. Order 2020-92. However, before the 
Holding Court can resolve your VOP/VOCC, you will need to acknowledge that 
you have the right to have your VOP/VOCC resolved in the Home Court and that 
you waive venue. 

Completion and submission of this form does not guarantee that your pending 
violation of probation or community control will be resolved prior to Defendant’s 
transfer to the “Home Court.” However, efforts by the Holding Court will be made 
to coordinate with the Home Court to either resolve your VOP/VOCC remotely or 
have it handled with the Holding Court. 



IN THE CIRCUIT COURT OF THE  JUDICIAL CIRCUIT 
(“Home Court”) 

IN AND FOR  COUNTY, FLORIDA 
(“Home Court”) 

 
STATE OF FLORIDA, 

 
v. CASE NO.:     

(“Home Court”) 
   , 

Defendant. 
  / 

REQUEST TO RESOLVE VIOLATION OF PROBATION 
WHILE INCARCERATED IN HOLDING COURT 

Defendant is currently facing an allegation for violating probation or community control 

in  (“Home   Court”)  County,  Florida. However,   Defendant   is currently 

incarcerated in  (“Holding Court”) County, Florida, and due to the current state 

of emergency, law enforcement cannot transport Defendant to  (“Home Court”) 

County, Florida, for resolution of VOP/VOCC. Therefore, the Defendant 

   (initial here) Requests that his VOP/VOCC be resolved while he is housed in 

   (“Holding Court”) County, Florida. 

    (initial here) Understands that if he or she ultimately resolves his or her 

VOP/VOCC with the “Holding Court,” then he or she waives venue and the right to have his or 

her VOP/VOCC resolved in the “Home Court.” 

   (initial here) Understands that this form does not guarantee that his or her pending 

violation of probation or community control will be resolved prior to Defendant’s transfer to the 

“Home Court.” 
 
 
 
 
 

Defendant Date 
 
 
 
***This form, once completed, should be sent to the local county judge for copies to be sent 
and to be electronically filed by the judge’s judicial assistant in the “Home Court” case. 



CERTIFICATE OF SERVICE 

(To be completed by the local judge’s judicial assistant) 

I hereby certify that on this _________ day of ________________________, 20_____, 
the foregoing Request was furnished to the below parties by U.S. Mail, hand delivery, or 
electronic means to: 

 
Original: 
Clerk of the Circuit Court in and for  County, Florida (“Home Court”) 

 
Copies: 
Appropriate judge in Home Court 

Court Administration in Home Court  

Defendant 
 

Office of the   State Attorney,        Circuit, in and for    County, Florida (“Home Court”) 
 
 

By:   
Judicial Assistant 
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May 15, 2020 DISTRICT COURTS OF APPEAL
Criminal law—Burglary of unoccupied structure during state of
emergency—Trial court did not err by failing to grant judgment of
acquittal to reduce burglary charge to trespass because there was no
evidence that defendant intended to commit a crime inside store and
because evidence showed that defendant was merely present inside
store—Jury instructions—No abuse of discretion in giving standard
instructions on stealthy entry and the law on principals—Evidence that
defendant and other individuals had entered closed and shuttered store
in early evening, during county-wide emergency brought on by
hurricane, when few people were out on the street, curfew orders had
been issued, and electrical power was out was sufficient to support
convictions and to permit jury to decide whether individuals acted
stealthily in entering store

GREGORY WILLIAMS, Appellant, v. THE STATE OF FLORIDA, Appellee. 3rd
District. Case No. 3D19-793. L.T. Case No. 17-17968C. May 6, 2020. An Appeal from
the Circuit Court for Miami-Dade County, Martin Zilber, Judge. Counsel: Carlos J.
Martinez, Public Defender, and Stephen J. Weinbaum, Assistant Public Defender, for
appellant. Ashley Moody, Attorney General, and Asad Ali, Assistant Attorney General,
for appellee.

(Before EMAS, C.J., and LOGUE and MILLER, JJ.)

(EMAS, C.J.) Following a jury trial, Gregory Williams was convicted
of burglary of an unoccupied structure during a state of emergency. In
this appeal, he contends the trial court erred in: (1) failing to grant a
judgment of acquittal to reduce the burglary charge to trespass
because there was no evidence of intent and the evidence showed that
he was merely present inside the store; (2) giving the jury the standard
instructions on stealthy entry and the law on principals; and (3)
including on the verdict form the Category Two lesser-included
offense of trespass of an occupied structure.  We find no reversible
error and, for the reasons that follow, we affirm the judgment and
sentence.

FACTS AND BACKGROUND

On the morning of September 10, 2017, Hurricane Irma made
landfall in the Florida Keys as a Category 4 hurricane, and began its
journey northward through the Florida peninsula. At that time, Miami-
Dade County was under a state of emergency declared by the
Governor. Such a formal declaration included mandatory curfews
across South Florida municipalities, including the City of Miami.

During this state of emergency, City of Miami Police Officer
Jamailso Rios was in uniform and in a police vehicle, patrolling in the
midst of a 24-hour shift to respond to calls for help in the aftermath of
the hurricane’s landfall. At approximately 6:30 p.m., a concerned
citizen flagged down Officer Rios and reported that people were
looting a nearby neighborhood grocery store. Earlier, the owner of the
store had closed up and secured his grocery store in anticipation of
Hurricane Irma. He had a roll-down shutter which covered the front
door, and he engaged the lock located at the bottom of the shutter.
When the store owner left the store, there was no one inside, and no
one had permission to be inside the store.

Upon arrival, Officer Rios saw a man next to an SUV parked just
outside the store. The vehicle’s hatchback door was open, and the man
was transferring store merchandise from a red bin into the SUV. 
When the man saw Officer Rios drive up, he dropped the red bin and
took off running.

Officer Rios parked and exited his patrol vehicle, and approached
the SUV, in which several individuals remained seated. Officer Rios

removed the person in the driver’s seat, ordering him to the ground at
gunpoint. A second patrol officer arrived on the scene (Officer
Matthew Williams), and assisted Officer Rios with the driver and
passengers, freeing up Officer Rios to continue investigating inside
the store.

As Officer Rios approached the front entrance of the store, he
looked inside and observed five or six individuals, all of whom were
engaged in looting the store, grabbing merchandise and putting items
in the red bins he had seen earlier, or stuffing items inside their
clothing. One of the individuals (a woman) tried to escape through the
front door of the store, but Officer Rios pushed her back inside, closed
the front door and held it shut while Officer Williams called for
backup. The only people who remained inside the store were those
individuals Officer Rios had observed looting inside the store.

When backup officers arrived, the police ordered everyone to
come out of the store and surrender. Two of the people inside the store
came out and surrendered as ordered, but others remained inside the
store and did not come out voluntarily. Eventually, the police went
into the store and searched aisle by aisle, locating three other people
who failed or refused to comply with the earlier order. The defendant
was one of those three people. At no time during this incident did
police observe the defendant outside the store (until police removed
him from inside the store). There was no other way in or out of the
store other than through the front door.

Further investigation revealed that the lock at the bottom of the
shutter covering the front door had been broken, and the front door
itself had been pried open. The store owner testified, describing how
the bulletproof, heavy-duty glass front door had been damaged and
broken. He also testified that the office inside the store, as well as the
in-store ATM, had been broken into. The store owner described the
inside of the store as a “disaster.” The entire place had been ransacked,
shelves were emptied, and most everything had been taken; what
remained were cases of beer and soda strewn all across the floor, along
with several bags and red bins filled with merchandise, left in the
middle of the aisles. Photos of the interior of the store, taken after the
looting, were introduced into evidence. Photos of the shutter, the
broken lock, and the damaged bulletproof front door were also
introduced.

The defendant had no merchandise in his possession when police
removed him from the store, but the testimony indicated that several
minutes passed between the police ordering everyone to come out of
the store and the point at which the police entered the store, located the
defendant, and removed him from the store.

Notably, defense counsel, in opening statement and in closing
argument, contended that the defendant was simply outside the store
on the sidewalk when Officer Rios arrived at the scene and pushed the
defendant into the store. Defense counsel contended that the defen-
dant had not been inside the store until Rios pushed him in. This was
the defense theory of the case.1 However, this defense theory was
contradicted by the trial testimony of Officer Rios, who testified
unequivocally that the defendant was already inside the store when
Rios arrived at the scene and first looked inside. Officer Rios also
testified that everyone inside the store was engaged in looting the
store.

The defendant was charged with burglary of an unoccupied
structure during a state of emergency, in violation of section
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810.02(4)(A), Florida Statutes, (2017).2 Additionally, the defendant
and three of his co-defendants were charged in the same count of the
Information,3 and the State alleged and relied upon section 777.011,
Florida Statutes (2017), in charging and prosecuting the defendant as
a principal in the first degree to the burglary.

ANALYSIS AND DISCUSSION

Williams contends that the trial court (1) erred in denying his
motion for judgment of acquittal to reduce the burglary to trespass
because there was no evidence of intent and the evidence showed he
was merely present inside the store; (2) erred in giving the jury the
standard instructions on stealthy entry and the law on principals; and
(3) committed fundamental error by including on the verdict form the
Category Two lesser-included offense of trespass of an occupied
structure. We write only to address the denial of the motion for
judgment of acquittal and jury instruction on stealthy entry, finding no
merit in the remaining issues raised on appeal.4

At trial, Williams moved for a judgment of acquittal of the burglary
charge, asserting the State had proven merely a trespass5 because there
was no evidence that Williams intended to commit a crime while
inside the store or that he entered stealthily. In reviewing a trial court’s
ruling on a motion for judgment of acquittal, we apply the de novo
standard of review. Pagan v. State, 830 So. 2d 792, 804 (Fla. 2002);
Giralt v. State, 935 So. 2d 599 (Fla. 3d DCA 2006).  It should be
noted, however, that a trial court

should not grant a motion for judgment of acquittal unless the

evidence is such that no view which the jury may lawfully take of it
favorable to the opposite party can be sustained under the law. Where
there is room for a difference of opinion between reasonable men as
to the proof of facts from which the ultimate fact is sought to be
established, or where there is room for such differences as to the
inference which might be drawn from conceded facts, the Court
should submit the case to the jury for their finding, as it is their
conclusion, in such cases, that should prevail and not primarily the
views of the judge. The credibility and probative force of conflicting
testimony should not be determined on a motion for judgment of
acquittal.

Darling v. State, 808 So. 2d 145, 155 (Fla. 2002) (quoting Lynch v.
State, 293 So. 2d 44, 45 (Fla.1974)).

In order to prove burglary, the State was required to establish that
Williams entered a structure that was not open to the public (or to
which he was not licensed or invited to enter at the time) with the
intent to commit an offense therein. See § 810.02(1)(b)1., Fla. Stat.
(2019). It is important to note that it was not necessary for the State to
prove that Williams actually committed an offense in the store, but
only that he intended to commit an offense. See e.g., McCloud v. State,
208 So. 3d 668, 686 (Fla. 2016) (holding that “in demonstrating
burglary, it suffices merely that the defendant harbored a criminal
‘intent to commit an offense’ within a . . . structure—regardless of
whether the. . .offense was actually completed”); Von Young v. State,
266 So. 3d 1225, 1227 (Fla. 1st DCA 2019); T.S. v. State, 675 So. 2d
196, 198 (Fla. 4th DCA 1996) (observing: “The elements of assistance
of the perpetrator and intent may be proved by a combination of
surrounding circumstances from which a trier of fact can reasonably
infer defendant’s guilt”) (quoting K.O. v. State, 673 So. 2d 47 (Fla. 4th
DCA 1995)).

Moreover, the intent with which an act is taken is generally not
capable of direct proof, and is most often proven indirectly, by
circumstantial evidence. See, e.g., State v. Waters, 436 So. 2d 66 (Fla.
1983); R.A. v. State, 400 So. 2d 1059, 1060 (Fla. 3d DCA 1981)
(noting: “Since intent may be shown by circumstantial evidence, the
fact that appellant was found inside the principal’s office of the school
going through a desk was more than sufficient to sustain the conclu-
sion that appellant intended to commit theft within the structure”)

(internal citations omitted). Indeed, the standard burglary jury
instruction provides:

Proof of intent.

The intent with which an act is done is an operation of the mind
and, therefore, is not always capable of direct and positive proof. It
may be established by circumstantial evidence like any other fact in a
case.

Even though an unlawful [entering] [remaining in] a [structure]
[conveyance] is proved, if the evidence does not establish that it was
done with the intent to commit [(the crime alleged)] [an offense other
than burglary or trespass], the defendant must be found not guilty of
burglary.

Fla. Std. J. Inst. (Crim.) 13.1
We find that there was competent substantial evidence to support

the jury’s verdict, and the trial court properly denied Williams’ motion
for judgment of acquittal. To recap, the evidence in this case included
the following:

• The store and the entire county were under a state of emergency

declared by the Governor because of Hurricane Irma, which had just
made landfall in the Florida Keys;

• As provided by statute, conditions arising from such a declared
state of emergency include “civil unrest, power outages, curfews,
voluntary or mandatory evacuations, or a reduction in the presence of
or response time for first responders;”

• The store was closed, shuttered and without power;
• The conditions outside were dangerous, and police dispatchers

were being flooded with calls;
• The lock holding the hurricane shutter in place on the front door

had been broken and the heavy, bulletproof-glass front door was pried
open;

• Everybody inside the store, which included Williams, was
actively engaged in looting;

• The entire store had been ransacked, the shelves had been
emptied and nearly all of the merchandise was gone or left in red bins
or bags strewn about the floor;

• Williams was inside the store at all relevant times and failed or
refused to come out when ordered to do so by police;

• Contrary to defense counsel’s statements in opening and closing
argument, Williams was not outside the store when police arrived, and
police did not push Williams into the store;

• Police had to go into the store to locate and remove Williams
from the premises;

• Sufficient time passed, between the moment the police an-
nounced their presence (ordering everyone out) and the time police
went inside the store to remove Williams, to permit him to abandon
any merchandise in his possession.
The evidence summarized above, and the reasonable inferences

flowing therefrom, were sufficient to establish the requisite intent for
the crime of burglary.6

Williams also argues that the instruction for stealthy entry should
not have been given to the jury because there was no evidence that he
entered the store in a stealthy manner. We generally review a trial
court’s ruling on requested jury instructions for an abuse of discretion.
Card v. State, 803 So. 2d 613, 624 (Fla. 2001).

With regard to stealthy entry, the standard jury instruction for
burglary contains the following language, which is to be given by the
trial court if applicable and which was given in this case:

You may infer that Gregory Williams had the intent to commit a

crime inside a structure if the entering of the structure was done
stealthily and without the consent of the owner or occupant.

Fla. St. Jury Instr. (Crim.) 13.1
Florida courts have previously noted that “stealth” “normally

implies activity that is surreptitious, furtive, or sly,” J.A.S. v. State, 952
So. 2d 638, 640 (Fla. 2d DCA 2007), or when the actions were taken
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in in a furtive or clandestine manner to avoid discovery. See, e.g., M.S.
v. State, 774 So. 2d 777, 778 (Fla. 3d DCA 2000) (holding that entry
was “stealthy” where there was evidence the defendant ran from the
back of an apartment late at night); Jackson v. State, 703 So. 2d 515
(Fla. 3d DCA 1997) (holding that the “jury could have reasonably
concluded that [defendant’s] unauthorized and unannounced entry
into the victim’s house coupled with his immediate flight from the
house, without explanation, when seen by the victim constituted
‘stealthy entry’ ”); White v. State, 45 Fla. L. Weekly D63 at *2 (Fla. 2d
DCA January 3, 2020) (observing: “A defendant acts stealthily when
his actions are done in a furtive or clandestine manner to avoid
discovery”). See also Irvin v. State, 590 So. 2d 9, 10 (Fla. 3d DCA
1991) (noting Black’s Law Dictionary 1267 (5th ed. 1979) defines
“stealth” as: “[1] The quality or condition of being secret or furtive. [2]
The act of stealing when the victim is unaware of the theft is stealing
by stealth. [3] Any secret, sly or clandestine act to avoid discovery and
to gain entrance into or to remain within residence of another without
permission . . .”); Black’s Law Dictionary 1548 (9th ed. 2005)
(defining “stealth” as: “Surreptitiousness; furtive slyness”).

And as the Florida Supreme Court observed in Baker v. State, 636
So. 2d 1342, 1344 (Fla. 1994):

Stealth is not an element of burglary. Stealthy entry, together with the

absence of owner or occupant consent, is an evidentiary tool with
which to establish prima facie proof of intent to commit an offense.
Nonetheless, even with a stealthy entry, the jury must be convinced
beyond a reasonable doubt and in light of all the surrounding facts and
circumstances that the accused had a fully-formed, conscious intent to
commit an offense. As with any other fact in a case, this intent may be
established by circumstantial evidence. Stealthy entry is simply one
such circumstance.
Under the facts of this case, we hold that the trial court did not

abuse its discretion in instructing the jury on stealthy entry and in
permitting the jury to decide whether these individuals acted stealthily
in entering into a closed and shuttered store in the early evening,
during a county-wide emergency brought on by a Category 4
hurricane, when consequently few people (and first responders) were
out on the street, curfew orders had been issued, and electrical power
was out in many areas across Miami-Dade, including the store that
was burglarized. See Daughtry v. State, 804 So. 2d 426, 428 (Fla. 4th
DCA 2001) (observing: “The objectionable instruction was only a part
of the charge instructing the jury that the question of intent is subjec-
tive and impossible to prove directly. The passage about stealth is
primarily an illustration of the truism that intent will be proved, if at
all, by indirection and circumstances. Thus, the instruction as given
essentially told the jury that proof of stealthy entry may justify a
finding that the unlawful entry was undertaken with a purpose to
commit another felony within the premises. It did not tell the jury that
defendant should be considered guilty if he entered stealthily.”)

Accordingly, we affirm the conviction and sentence for burglary
of an unoccupied structure during a state of emergency.

Affirmed.
))))))))))))))))))

1The defendant did not testify or present any defense witnesses. It appears the
defense theory was loosely based upon the testimony of the second police officer
(Officer Matthew Williams) who arrived on the scene. Officer Williams said he
observed two people—a man and a woman—trying to escape from the store, and that
Officer Rios prevented the two from escaping by pushing them back into the store and
holding the front door closed. Officer Rios testified similarly, but said he prevented
only a woman from escaping from the store, not a man and a woman. Two salient points
worth noting: First, both Officer Rios and Officer Williams testified that the individual
(or individuals) were already in the store and trying to escape when Officer Rios acted
to prevent her/them from doing so. The officers were consistent in their testimony that
nobody was simply standing on the sidewalk when they were pushed into the store by
Officer Rios. Second, to the extent that this was the defendant’s asserted hypothesis of
innocence, once the State presented competent substantial evidence to contradict the
defendant’s hypothesis, it became the province of the jury to determine whether the

evidence failed to exclude all reasonable hypotheses of innocence. State v. Law, 559
So. 2d 187, 188 (Fla. 1989).

2Although simple burglary of an unoccupied structure is classified as a third-degree
felony, it is reclassified to a second-degree felony if the burglary is committed within
a county that is subject to a state of emergency declared by the Governor under chapter
252 after the declaration of emergency is made and the perpetration of the burglary is
facilitated by “conditions arising from the emergency.” § 810.02(3), Fla. Stat. (2017).
The statute defines the phrase “conditions arising from the emergency” to mean “civil
unrest, power outages, curfews, voluntary or mandatory evacuations, or a reduction in
the presence of or response time for first responders or homeland security personnel.”
Id.

3The defendant was tried jointly with co-defendant Joseph Bruton, who was also
convicted and who has appealed his judgment and sentence in 3D19-804.

4As to the defendant’s contention that the trial court committed fundamental error
in charging the jury on the Category Two lesser offense of trespass of an occupied
structure, we note that the Florida Supreme Court’s recent decision in Knight v. State,
286 So. 3d 147, 151 (Fla. 2019) forecloses this issue, given that the defendant failed to
object to this lesser included offense, and the evidence at trial was sufficient to support
the conviction for burglary as charged.

5Williams renewed this issue in his postrial motion pursuant to Florida Rule of
Criminal Procedure 3.620, which provides:

When the offense is divided into degrees or necessarily includes lesser offenses and
the court, on a motion for new trial, is of the opinion that the evidence does not
sustain the verdict but is sufficient to sustain a finding of guilt of a lesser degree or
of a lesser offense necessarily included in the one charged, the court shall not grant
a new trial but shall find or adjudge the defendant guilty of the lesser degree or
lesser offense necessarily included in the charge, unless a new trial is granted by
reason of some other prejudicial error.
6Williams does not challenge the fact that he entered the store while it was closed,

and he admits that there were other people inside looting the store at the time police
arrived on scene.

*        *        *

Dependent children—Case plan—Trial court did not depart from
essential requirements of law by ordering mother to submit to mental
health evaluation as part of dependency case plan which had the goal
of reunification—Given mother’s admission that she needed trauma
therapy connected with ongoing relationship with her abuser and
exposure of child to her abuser, trial court’s determination that
mother’s mental health was in controversy and good cause existed for
assessment to inform the acts mother was tasked to complete before
reunification was not an abuse of discretion

B.R., the Mother, Petitioner, v. DEPARTMENT OF CHILDREN AND FAMILIES
and GUARDIAN AD LITEM PROGRAM, Respondents. 3rd District. Case No. 3D19-
1785. L.T. Case No. 18-15596. May 6, 2020. On Petition for Writ of Certiorari from the
Circuit Court for Miami-Dade County, Michelle Alvarez Barakat, Judge. Counsel:
Eugene F. Zenobi, Criminal Conflict and Civil Regional Counsel, Third Region, and
Kevin Coyle Colbert, Assistant Regional Counsel, for petitioner. Thomasina F. Moore,
Statewide Director of Appeals, and Joanna Summers Brunell, Senior Attorney
(Tallahassee), for respondent Guardian ad Litem Program; Karla Perkins, for
respondent Department of Children and Families.

(Before SALTER, MILLER and LOBREE, JJ.)

(PER CURIAM.) B.R. (the “mother”), petitions this court for a writ of
certiorari to review the trial court’s disposition order requiring that she
submit to a mental health evaluation as part of her dependency case
plan, which has the goal of her reunification with A.G. (the “child”).
For the following reasons, we deny the petition.

The child was born in September 2018, a month before the mother
turned eighteen, and was fathered by the mother’s stepfather. Two
months later, he was first sheltered by the Department of Children and
Families (the “Department”), which filed a verified petition for
dependency alleging that he was abused and neglected when found
filthy, with a foul odor, while in the care of the father and another
adult, both appearing to be under the influence of drugs. The child was
briefly reunited with the mother but sheltered a second time in 2019,
after she again left the infant with the father in violation of a court
order, and while the father was under the influence. The child was
placed in foster care and the matter was scheduled for a disposition
hearing, during which the mother took a consent plea for negligence
and abuse. In so doing, the mother admitted her need for trauma-
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informed individual therapy, which was ordered by the court, but
objected to the accompanying order for a mental health assessment to
ensure that she received the correct services.

“Certiorari review is warranted when a nonfinal order: (1) cannot
be remedied on post-judgment appeal, (2) results in material injury for
the remainder of the case, and (3) departs from the essential require-
ments of law.” A.H. v. Dep’t of Children & Families, 277 So. 3d 704,
707 (Fla. 3d DCA 2019). Because “[a] forced psychological examina-
tion has serious privacy implications[,] people have the right to be free
from compulsory examination absent circumstances meeting the
[legal] requirements.” Oldham v. Greene, 263 So. 3d 807, 813 (Fla.
1st DCA 2018), see also Wade v. Wade, 124 So. 3d 369, 374 (Fla. 3d
DCA 2013). Generally, the granting or denying of an order for a
mental health evaluation is reviewed for abuse of discretion, which
can be overturned “only upon a conclusion that no judge could
reasonably have ordered such an evaluation.” E.P.V. v. Dep’t of
Children & Families, 278 So. 3d 749, 750 (Fla. 3d DCA 2019)
(quoting Bailey v. Bailey, 176 So. 3d 344, 346 (Fla. 4th DCA 2015)).

Section 39.407(15), Florida Statutes (2019), provides:
At any time after the filing of a shelter petition or petition for depend-

ency, when the mental or physical condition, including the blood
group, of a parent, caregiver, legal custodian, or other person who has
custody or is requesting custody of a child is in controversy, the court
may order the person to submit to a physical or mental examination by
a qualified professional. The order may be made only upon good cause
shown and pursuant to notice and procedures as set forth by the
Florida Rules of Juvenile Procedure.

The First District Court of Appeal has explained:
The showing of “good cause” which would warrant a court-compelled

mental examination of a parent seeking custody of a dependent child
should be based on evidence that the parent has been unable to meet
the special needs of the child. This finding may be based on the
parent’s past conduct or behavior regarding the child, or on informa-
tion developed through interview of the parent by a skilled person
which indicates a need for psychiatric or psychological evaluation of
the parent to assist in training the parent to meet the child’s special
needs. It is not necessary to show that the parent suffers substantial
psychiatric or psychological impairment as a predicate for good cause.
In other words, the party moving for a mental examination of a person
seeking custody of a dependent child, must be able to articulate a
reason or reasons that the examination is necessary.

S.N. v. Dep’t of Health & Rehab. Servs., 529 So. 2d 1156, 1159 (Fla.
1st DCA 1988).

Based on the mother’s admission that she needed trauma therapy
connected to her ongoing relationship with her abuser and exposure
of the child to him, the trial court determined that her mental health
was in controversy and “good cause” existed for an assessment to
inform the acts she was tasked to complete before reunification with
the child.1 See E.P.V., 278 So. 3d at 751; Wade, 124 So. 3d at 375;
J.P., 855 So. 2d at 176. Because reasonable people could differ when
confronted with the facts considered below, the trial court did not
abuse its discretion. Necessarily, therefore, it did not depart from the
essential requirements of law.

Petition denied.
))))))))))))))))))

1The mental health examination order provides for the opportunity to challenge any
findings and recommendations in court before the mother may be required to comply
with them. See J.P. v. Dep’t of Children & Families, 855 So. 2d 175, 176 (Fla. 5th DCA
2003).

*        *        *

Criminal law—Possession of child pornography—Discovery viola-
tions—Undisclosed witness—Trial court was not required to conduct
Richardson hearing when defense counsel sought to recall state’s

forensic computer examiner during defense’s case-in-chief, although
witness had not been listed by defense—Post-trial proceedings confirm
that defense counsel sought to reopen cross-examination of state’s
witness for limited purpose of using a demonstrative aid during closing
argument—Denial of request to call witness was not preserved for
appellate review where defense counsel failed to proffer the testimony
that counsel expected to elicit from the state’s witness on further cross-
examination—Competency of defendant—Trial court did not abuse
its discretion by not sua sponte ordering that defendant’s competency
be reevaluated prior to sentencing—After defendant’s competency was
restored, defense counsel never raised defendant’s competency to trial
court, and nothing occurred in presence of trial court that would
suggest defendant was not competent to proceed at any stage of
proceedings—Sentencing—150-year aggregate sentence was not
grossly disproportionate to crime of possession of child pornography—
Discussion of factors considered in determining proportionality

JARED STEPHENS, Appellant, v. THE STATE OF FLORIDA, Appellee. 3rd District.
Case No. 3D18-247. L.T. Case No. 16-19838. May 6, 2020. An Appeal from the
Circuit Court for Miami-Dade County, Veronica A. Diaz, Judge. Counsel: Carlos J.
Martinez, Public Defender, and Jonathan Greenberg, Assistant Public Defender, for
appellant. Ashley Moody, Attorney General, and Richard L. Polin, Assistant Attorney
General, for appellee.

(Before FERNANDEZ, LOGUE and SCALES, JJ.)

(SCALES, J.) Jared Stephens, the defendant below, appeals his
convictions and sentences for thirty counts of possession of child
pornography.1 Stephens argues that: (i) the trial court erred in denying,
without first conducting a Richardson2 hearing, defense counsel’s
request to recall the State’s forensic computer examiner during the
defense’s case-in-chief; (ii) the trial court erred in failing to order, sua
sponte, that Stephens’s competency be reevaluated prior to sentencing
him; and (iii) Stephens’s one hundred fifty-year aggregate sentence
violates the Eighth Amendment to the United States Constitution’s
prohibition against cruel and unusual punishment. Finding no error,
we affirm as to each issue.

I. RELEVANT FACTS AND PROCEDURAL BACK-

GROUND
On September 26, 2016, Jared Stephens entered a Best Buy store

in Doral, Florida and tried to steal a laptop. When store security
detained him, Stephens took out his own laptop from a bag that he was
carrying and showed the store employees a child pornography video.
Stephens told the store employees, “Look what they put on my
computer . . . look [what] they’ve done to me.”

On October 26, 2016, the State charged Stephens by information
with one count of possession of child pornography, strongarm robbery
and disorderly conduct. At Stephens’s arraignment, the State alerted
the trial court that Stephens appeared to have mental health issues;
whereupon, the court ordered that Stephens’s competency be
evaluated. The doctors who evaluated Stephens determined that
Stephens suffered from schizophrenia and was incompetent. On
December 8, 2016, the trial court entered separate orders adjudicating
Stephens incompetent to stand trial and committing Stephens to a
hospital for treatment.

On March 28, 2017, the trial court ordered that Stephens’s
competency be reevaluated. This time, the doctors who evaluated
Stephens determined that Stephens’s competency had been restored.
On April 18, 2017, the trial court found Stephens competent to stand
trial.

When Stephens declined the State’s plea offer of probation, an
offer conditioned upon Stephens’s completion of a mentally deviant
sexual offender evaluation, the State amended the information to
charge Stephens with twenty-nine additional counts (for a total of
thirty counts) of possession of child pornography.

The trial court conducted a four-day jury trial in October 2017.
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A. The trial testimony of the State’s forensic computer examiner

and Stephens’s conviction
At trial, the State presented the expert testimony of Albert

Grossman, a forensic computer examiner for the Florida Department
of Law Enforcement. Grossman testified that he made a digital copy
of the hard drive on Stephens’s laptop using a computer program
called FTK Imager and then analyzed the digital copy’s content using
a separate computer program called FTK. Grossman testified that
Stephens’s laptop had no corrupt files, viruses, malware or
ransomware on it.

In his analysis, Grossman discovered that, on September 17, 18,
19, 20, 21, and 22, 2016, numerous internet searches for child
pornography were performed on Stephens’s laptop using the Google
search engine, the Bing search engine and the Google Chrome search
bar. Specifically, the searches conducted used common acronyms and
known providers of child pornography.

Grossman testified that on September 17, 18, and 21, 2016, thirty
“torrent” files containing illicit material—i.e., still pictures, video and
catalogs depicting child pornography—were downloaded from the
internet onto Stephens’s laptop and saved to the laptop’s download
folder. A torrent file sharing program was then used to open/extract
the torrent files, and a “link file” was created to show that another
program on the computer (like Adobe or Windows Media Player) was
used to view each illicit file.

Stephens’s theory of defense was that the child pornography on his
laptop was the result of malware. This malware, according to the
defense theory, hijacked Stephens’s laptop and, unbeknownst to
Stephens, downloaded the illicit torrent files and opened them by way
of a torrent file sharing program. The defense did not retain an expert
to support this defense theory. Instead, defense counsel relied solely
upon his cross-examination of the State’s forensic computer exam-
iner, Albert Grossman.

Before Grossman testified for the State, defense counsel informed
the trial court and the State that defense counsel intended to cross-
examine Grossman with the use of a demonstrative aid prepared by
defense counsel. The trial transcript reflects that, after Grossman’s
direct testimony concluded, the demonstrative aid contained errors
that defense counsel needed to correct. The trial court then handled
issues with respect to jury instructions and the verdict form.

When the trial resumed, defense counsel cross-examined
Grossman thoroughly, but at no point sought to use the subject
demonstrative aid when questioning Grossman about the illicit files
on Stephens’s laptop. Grossman stood by his testimony that
Stephens’s laptop did not have any malware on it.

After the State conducted a limited re-direct examination of
Grossman, the trial court released Grossman and the State rested its
case-in-chief. The jurors then exited the courtroom for a break,
whereupon defense counsel informed the court that he wanted to
recall Grossman to the stand during the defense’s case-in-chief
because defense counsel had “forgot[ten] to cover something.”
Defense counsel did not, however, proffer the testimony he expected
to elicit from Grossman. The trial court denied the request to recall
Grossman to the stand, and the defense rested.

The jury convicted Stephens on all thirty counts of possession of
child pornography, on petit theft (a lesser included offense of
strongarm robbery) and disorderly conduct.

B. The motion for a downward departure sentence and Stephens’s

sentence
Two mitigating circumstances for seeking a downward departure

sentence are that: (i) “[t]he offense was committed in an unsophisti-
cated manner and was an isolated incident for which the defendant has
shown remorse”; and (ii) “[a]t the time of the offense the defendant

was too young to appreciate the consequences of the offense.”3 §
921.0026(2)(j)-(k), Fla. Stat. (2017) (emphasis added). On January 9,
2018, defense counsel moved for a downward departure sentence on
both grounds, arguing in relevant part:

9. Throughout the process, both pre-trial and post-trial, Mr. Stephens

has refused to engage in any plea negotiations. He refused to engage
or assist in any efforts to procure mitigation. He refused to sign
releases for his medical and educational records, [sic] he refused to
answer any questions about his family, childhood, or his general
personal history from his attorneys, defense mitigation specialists, and
the pre-sentencing investigator. He refused to see any doctors,
psychologists, psychiatrists or other professionals to assist is [sic]
obtaining a mental health diagnosis to be used for mitigation or
placement in a treatment program.

. . . .
 . . . Mr. Stephens’ bizarre behavior, refusal to answer basic questions,
refusal to participate in mitigation and general aloofness to the dire
facts and circumstances surrounding his case is evidence of his lack of
emotional maturity and lack of ordinary intelligence.
At the January 18, 2018 sentencing hearing, defense counsel

argued the following with respect to the motion for a downward
departure sentence:

Mr. Stephens presents very well; highly intelligent, alert. He is not a

stupid person. But, if you read between the lines, I think, again, you’ll
find an individual who needs help, Your Honor.

 . . . .
. . . I believe that there is excellent potential for Mr. Stephens to be
rehabilitated and I think we saw that happen in front of our eyes when
Mr. Stephens came into custody.

Frankly, I wasn’t his attorney at the time; but, from what I gather
it seemed like things were a mess and I believe that the State is the one
who, actually, raised competency out of concern for Mr. Stephens.
And, after he received the restoration treatment he was great.

What you’ve seen is an individual who has the capacity and the
ability, if given the opportunity to, in fact, change and become
something better and I hope that for the purpose of this sentence . . . is
to help the individual and not punish him.

Defense counsel, however, never questioned Stephens’s competency.
The trial court denied Stephens’s motion for a downward departure
and proceeded to sentence Stephens.

According to the sentencing scoresheet, Stephens’s permissible
sentence ranged between one hundred eighteen months to one
hundred fifty years in prison. With respect to Stephens’s convictions
for thirty counts of possession of child pornography, the State
requested that Stephens be sentenced to twenty years in prison,
followed by two years of community control, followed by eight years
of reporting probation, with credit for time served.  Defense counsel
requested that Stephens receive a sentence at the bottom of the
sentencing guidelines. The trial court sentenced Stephens to five years
in prison on each of the thirty counts of possession of child pornogra-
phy, to run consecutively, for a total of one hundred fifty years in
prison. Stephens timely appealed his convictions and sentences.

C. Stephens’s motion to correct a sentencing error

While this appeal was pending, Stephens filed a Florida Rule of
Criminal Procedure 3.800(b)(2) motion to correct a sentencing error
in the lower court,4 arguing that his sentence violates the Eighth
Amendment to the United States Constitution’s prohibition against
cruel and unusual punishment. On April 29, April 30 and May 1,
2019, the trial court conducted an evidentiary hearing on Stephen’s
rule 3.800(b)(2) motion. At the conclusion of the hearing, the trial
court denied the motion,5 finding, in relevant part:

This Court has not heard or read anything to make it reach the

conclusion that defendant’s sentence is unduly harsh, cruel or is
unusual punishment.
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Although defendant and his attorneys may find the sentencing
range to be overly broad, it is completely within the discretion of the
trial court and 100 percent legal.

The sentencing scheme has been authorized by the Florida
legislation—legislature, the branch of government that is tasked with
defining criminal offenses and prescribing the sentences when one is
found guilty.

. . . .
His sentence is legal[,] and the motion is denied.

II. ANALYSIS

In this appeal, Stephens raises three distinct issues. First, Stephens
claims that the trial court should have conducted a Richardson hearing
when defense counsel sought to recall the State’s forensic computer
examiner during the defense’s case-in-chief. Second, Stephens claims
the trial court should have, on its own motion, ordered that Stephens’s
competency be reevaluated prior to sentencing him. Third, Stephens
claims that his aggregate one hundred fifty-year sentence is cruel and
unusual under the Eighth Amendment to the federal Constitution
because the sentence is grossly disproportionate to the crime of
possession of child pornography. We address each issue separately.

A. No Richardson hearing was required when defense counsel

sought to recall the State’s forensic computer examiner during the
defense’s case-in-chief
Stephens argues that we should view defense counsel’s request to

recall the State’s forensic computer examiner, Albert Grossman,
during the defense’s case-in-chief through the lens of a defense
discovery violation for failure to list Grossman as a defense witness. 
Hence, according to Stephens, the trial court should have conducted
a Richardson hearing6 below when considering defense counsel’s
request. Under the particular facts and circumstances of this case, we
disagree.

This is not a case where the defense committed a discovery
violation by calling an unlisted defense witness, thereby implicating
Richardson. Indeed, the record is clear that defense counsel did not
seek to recall Grossman as a defense witness for the purpose of
introducing any new evidence at trial. Defense counsel’s initial
explanation to the trial court was that he “forgot to cover something.”
As later elucidated in Stephen’s motion for new trial, defense counsel
sought to reopen Grossman’s cross-examination for the limited
purpose of asking Grossman to verify that defense counsel’s demon-
strative aid was accurate so that defense counsel could refer to it
during closing argument. Defense counsel further admitted at the
hearing on Stephens’s motion for new trial both that defense counsel’s
failure to ask Grossman about the demonstrative aid on cross-
examination was “straight up human error” and that “asking for re-
cross is, exactly what our argument is.”

To preserve the issue for appellate review, however, defense
counsel was required to proffer to the trial court the testimony that
counsel expected to elicit from Grossman on further cross-examina-
tion. Finney v. State, 660 So. 2d 674, 684 (Fla. 1995). Because defense
counsel merely informed the trial court that he “forgot to cover
something,” “it is impossible for the appellate court to determine
whether the trial court’s ruling was erroneous and if erroneous what
effect the error may have had on the result.” Id; see also Brazell v.
State, 570 So. 2d 919, 921 (Fla. 1990) (recognizing the “longstanding
rule that requires the party against whom a ruling of exclusion has
been made to make a proffer of the proposed testimony so that the trial
and the appellate courts may be able to evaluate its weight, relevancy,
and competency in determining the effect of the exclusion”). We,
therefore, are compelled to affirm on this issue.7

B. The trial court did not abuse its discretion8 by not ordering that

Stephens’s competency be reevaluated prior to sentencing him

 “If, at any material stage of a criminal proceeding, the court on its
own motion . . . has reasonable ground to believe that the defendant is
not mentally competent to proceed, the court shall immediately enter
its order setting a time for a hearing to determine the defendant’s
mental condition . . . .” Fla. R. Crim. P. 3.210(b). Here, Stephens
argues that his prior history of mental illness, when combined with
defense counsel’s representations about Stephens’s behavior in the
post-trial motion for a downward departure sentence, provided the
trial court with reasonable grounds to believe that Stephens was not
mentally competent to proceed at sentencing. On this record, we
disagree.

First, defense counsel’s post-trial characterization of Stephens’s
“bizarre” behavior exhibiting a “lack of emotional maturity and lack
of ordinary intelligence” did not put Stephens’s competency in
question. See Thompson v. State, 88 So. 3d 312, 319 (Fla. 4th DCA
2012) (“[N]either low intelligence, mental deficiency, nor bizarre,
volatile, and irrational behavior can be equated with mental incompe-
tence to stand trial.” (quoting Medina v. Singletary, 59 F.3d 1095,
1107 (11th Cir. 1995))). Second, Stephens’s lack of cooperation with
defense counsel, without more, did not provide an adequate basis for
ordering a competency hearing. See Pickles v. State, 976 So. 2d 690,
693-94 (Fla. 4th DCA 2008) (concluding the defendant’s disruptive
behavior—that included frequent outbursts in the courtroom and a
refusal to cooperate with defense counsel during trial—did not
warrant a competency hearing). Third, the trial court’s independent
obligation to order a competency hearing does not arise “if there is
nothing to alert the court that the defendant may lack competency.”
Laster, 212 So. 3d at 394 (quoting Blackmon v. State, 32 So. 3d 148,
150 (Fla. 4th DCA 2010)). In this case, after Stephens’s competency
was restored, the record evidences nothing occurring in the presence
of the trial court that would suggest Stephens was not competent to
proceed. See Cushnie v. State, 993 So. 2d 590, 592-93 (Fla. 4th DCA
2008) (holding the trial court did not err in failing, sua sponte, to order
a competency hearing where the defendant’s behavior at trial did not
alert the court that the defendant was not competent).

For these reasons, we conclude the trial court did not abuse its
discretion by not ordering, sua sponte, that Stephens’s competency be
reevaluated prior to sentencing him on the underlying convictions.

C. Stephens’s one hundred fifty-year aggregate sentence is not

grossly disproportionate to the crime of possession of child
pornography9

While Stephens concedes that a five-year sentence for a single
count of possession of child pornography is “clearly constitutional,”
Stephens argues that his one hundred fifty-year aggregate sentence for
thirty counts of possession of child pornography is unconstitutional
because the sentence imposed is grossly disproportionate to the crime.
Although Stephens’s sentence is very harsh, well established Eighth
Amendment jurisprudence compels us to affirm the sentence.

 1. The “objective criteria” guiding the Court’s proportionality

analysis
The United States Supreme Court has recognized that, under the

Eighth Amendment to the federal Constitution, a lengthy prison
sentence can be cruel and unusual if the sentence is “grossly dispro-
portionate” to the crime. See Solem v. Helm, 463 U.S. 277, 288-90
(1983). In Solem, the Court’s proportionality analysis was “guided by
objective criteria, including (i) the gravity of the offense and the
harshness of the penalty; (ii) the sentences imposed on other criminals
in the same jurisdiction; and (iii) the sentences imposed for commis-
sion of the same crime in other jurisdictions.” Id. To date, Solem is
“[t]he first and only case in which the Supreme Court has invalidated
a prison sentence because of its length.” Adaway v. State, 902 So. 2d
746, 749 (Fla. 2005).
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Following Solem, the United States Supreme Court issued a series
of plurality decisions that led to significant confusion over how to
apply the objective criteria it had set forth as guidance when conduct-
ing a proportionality analysis. In Adaway, the Florida Supreme Court
analyzed Solem and its progeny, recognizing the uncertainty as to
whether the second and third criteria set forth above—i.e., the
comparative analyses of sentences imposed on others—must be
conducted if, under the first criteria, it is determined that the length of
the sentence is not grossly disproportionate to the crime. The Florida
Supreme Court has determined that, in such a circumstance, it is not
necessary to conduct the comparative analyses discussed in Solem’s
second and third criteria:

We read the decisions in Solem, Harmelin [v. Michigan, 501 U.S. 957

(1991)], and Ewing [v. California, 538 U.S. 11 (2003)] as requiring,
for a prison sentence to constitute cruel and unusual punishment solely
because of its length, that at a minimum the sentence be grossly
disproportionate to the crime. The Court itself has announced that it is
“clearly established” that “[a] gross disproportionality principle is
applicable to sentences for terms of years.” Lockyer, 538 U.S. at 72, 12
S. Ct. 1166. In this case, we need not speculate about other require-
ments because Adaway has failed to demonstrate gross
disproportionality.

Adaway, 902 So. 2d at 750.
2. Application of Solem’s first objective criteria—the gravity of

the offense and harshness of the penalty—is dispositive in this case
Hence, if we determine that the gravity of Stephens’s offenses is

congruent with Stephens’s sentence, then we may conclude that his
sentence passes Eighth Amendment muster without reaching Solem’s
other criteria. Adaway, 902 So. 2d at 750. In conducting this threshold
inquiry, the Adaway court explained that “the length of the sentence
actually imposed is generally said to be a matter of legislative
prerogative,” id. (quoting Hall v. State, 823 So. 2d 757, 760 (Fla.
2002)), and that “[a]lthough the penalty is harsh, we accept the
Legislature’s judgment about the gravity of the crime.” Id.

The Florida Legislature has expressly determined that the unlawful
possession of “each . . . photograph, motion picture, exhibition, show,
image, data, computer depiction, representation, or presentation [of
sexual conduct by a child] is a separate offense,” § 827.071(5)(a), Fla.
Stat. (2016) (emphasis added), knowing full well that, if charged and
convicted of separate offenses, an offender will receive up to five
years in prison for each image possessed, and that each sentence may
run consecutively. See § 775.082(3)(e), Fla. Stat. (2016). Although
one might reasonably conclude that Stephens’s thirty, consecutive
five-year sentences are quite harsh, we refrain from substituting our
judgment for that of the Legislature as to the gravity of the offense.
Adaway, 902 So. 2d at 750.10

Given the compelling State interest both in eliminating the
possession of child pornography and protecting the victims of child
pornography, see footnote 10, supra, as well as the Legislature’s
prerogative in setting the length of the sentence for possession of child
pornography, we conclude that Stephens has failed to establish that his
sentence, while admittedly quite harsh, is grossly disproportionate to
the offense. We, therefore, need not, and do not, engage in the
comparative analyses discussed in Solem as our determination on the
first criteria is dispositive of this issue. Adaway, 902 So. 2d at 750.11

3. Our conclusion is consistent with persuasive decisions from our

sister courts
The Florida Supreme Court has noted how rare it is for a court to

vacate an otherwise lawful, albeit long, prison sentence on Eighth
Amendment grounds: “Outside the context of capital punishment,
successful challenges to the proportionality of particular sentences
have been exceedingly rare.” Adaway, 902 So. 2d at 748 (quoting

Hall, 823 So. 2d at 760). Our conclusion is buttressed by the decisions
of our sister courts, which have addressed the constitutional question
in some fashion and opined that a lengthy aggregate sentence for
possession of child pornography is not cruel and usual.

In Rogers v. State, 96 So. 3d 922, 923 (Fla. 5th DCA 2012), Rogers
was convicted of one hundred twenty-five counts of possession of
child pornography, receiving “a composite sentence of seventy-five
years in prison.” Noting that all one hundred twenty-five images of
child pornography were contained on a single CD-ROM and that
Rogers had no prior felony convictions, the Fifth District commented
that “one might well conclude that the sentence was unduly harsh.” Id.
Nevertheless, the appellate court concluded that “we cannot accept
Rogers’ argument that his sentence violates the cruel and unusual
punishment clauses of the United States and Florida constitutions.” Id.
(footnotes omitted).

In Berben v. State, 268 So. 3d 235, 236 (Fla. 5th DCA 2019),
Berben was convicted of twenty counts of possession of child
pornography and sentenced to five years in prison on each count, to
run consecutively. Citing to Rogers, the Fifth District rejected
Berben’s sole claim that “the disproportionality of his 100-year
sentence . . . violated constitutional prohibitions against cruel and
unusual punishment.” Id.12

In Walsh v. State, 198 So. 3d 783, 784-85 (Fla. 2d DCA 2016),
Walsh was convicted of seventeen counts of possession of child
pornography—based on Walsh’s possession of one hundred seventy
illicit images that the State sorted into groups of ten in order to
reclassify the offenses as second-degree felonies—receiving an
aggregate sentence of sixty-three and a half years in prison. In what
appears to be dicta because Walsh did not argue that his sentences
were cruel and unusual, the Second District nevertheless cited to
Rogers and commented: “We cannot say that a 63.5-year sentence for
a cache of 170 pornographic images from Mr. Walsh’s computers is
unduly harsh. There can be no question that these crimes traumatize
the child victims, and the legislature has expressed its condemnation
of such conduct.” Id. at 788.

III. CONCLUSION

Stephens has not demonstrated any reversible error in this appeal
that would entitle him either to a new trial or to resentencing.

The trial court was not required to conduct a Richardson hearing
when the defense counsel sought to recall the State’s forensic
computer examiner during the defense’s case-in-chief. The post-trial
proceedings confirm that defense counsel sought to reopen cross-
examination of the State’s witness for the limited purpose of using a
demonstrative aid during closing argument; and, the trial court’s
denial of defense counsel’s request was not preserved for appellate
review because defense counsel failed, at trial, to proffer to the trial
court the testimony that counsel expected to elicit from the State’s
witness on further cross-examination.

Further, the trial court did not abuse its discretion by not ordering
that Stephens’s competency be reevaluated prior to sentencing him on
the underlying convictions. After Stephens’s competency was
restored, defense counsel never raised Stephens’s competency to the
trial court, and nothing occurred in the presence of the trial court that
would suggest Stephens was not competent to proceed at any stage of
the proceedings.

Finally, Stephens’s aggregate one hundred fifty-year sentence is
not cruel and unusual under the Eighth Amendment because the
sentence is not grossly disproportionate to the offense of possession
of child pornography. The Florida Legislature has the prerogative to
set the length of prison sentences for crimes, and the State has a
compelling interest in eliminating the possession of child pornogra-
phy and protecting the victims of child pornography.
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Accordingly, we affirm Stephens’s convictions and sentences.
Affirmed.

))))))))))))))))))
1Stephens does not appeal his convictions and sentences for misdemeanor petit theft

and disorderly conduct.
2Richardson v. State, 246 So. 2d 771 (Fla. 1971).
3Stephens was twenty-five years old at the time of the offenses.
4Stephens’s rule 3.800(b)(2) motion tolled the time for filing the initial brief in this

appeal. See Fla. R. Crim. P. 3.800(b)(2).
5After the trial court entered a written order denying Stephens’s rule 3.800(b)(2)

motion, the clerk of the lower court supplemented the appellate record with the
documents and hearing transcripts relevant to Stephens’s motion. See Fla. R. Crim. P.
3.800(b)(2)(C). Stephens’s initial brief challenges the denial of Stephen’s motion.

6The trial court’s decision to deny a defendant’s request to call an unlisted witness
as a defense witness is reviewed for an abuse of discretion. Tomengo v. State, 864 So.
2d 525, 528 (Fla. 5th DCA 2004). “Richardson holds that the trial court’s discretion can
be properly exercised only after an adequate inquiry is made into three areas: (1)
whether the discovery violation was willful or inadvertent; (2) whether it was trivial or
substantial; and (3) whether it had a prejudicial effect on the opposing party’s trial
preparation.” McDuffie v. State, 970 So. 2d 312, 321 (Fla. 2007).

7Although we need not reach the merits, we note that this Court has held that a trial
court does not abuse its discretion in denying a request to recall a witness for further
cross-examination where “there was no guarantee that [the witness] would have
provided any favorable testimony for the [defendant].” Rolle v. State, 112 So. 3d 729,
730 (Fla. 3d DCA 2013).

8Laster v. State, 212 So. 3d 392, 393 (Fla. 4th DCA 2017) (“We review the trial
court’s decisions regarding competency hearings under an abuse of discretion
standard.”).

9Whether a sentence violates the Eighth Amendment to the United States
Constitution is an issue of law that is reviewed de novo. Henry v. State, 175 So. 3d 675,
676 (Fla. 2015).

10We note the United States Supreme Court, albeit in a First Amendment—rather
than an Eighth Amendment—challenge, has recognized “the importance of the State’s
interest in protecting the victims of child pornography.” Osborne v. Ohio, 495 U.S. 103,
110 (1990). In Osborne, the Court explained:

Osborne contends that the State should use other measures, besides penalizing
possession, to dry up the child pornography market.

. . . .
Given the importance of the State’s interest in protecting the victims of child

pornography, we cannot fault Ohio for attempting to stamp out this vice at all levels
in the distribution chain. According to the State, . . . much of the child pornography
market has been driven underground; as a result, it is now difficult, if not
impossible, to solve the child pornography problem by only attacking production
and distribution. Indeed, 19 States have found it necessary to proscribe the
possession of this material.

Other interests also support the Ohio law. First, . . . the materials produced by
child pornographers permanently record the victim’s abuse. The pornography’s
continued existence causes the child victims continuing harm by haunting the
children in years to come. The State’s ban on possession and viewing encourages
the possessors of these materials to destroy them. Second, encouraging the
destruction of these materials is also desirable because evidence suggests that
pedophiles use child pornography to seduce other children into sexual activity.

Given the gravity of the State’s interests in this context, we find that Ohio may
constitutionally proscribe the possession and viewing of child pornography.

Id. at 110-11 (citations and footnotes omitted). The Florida Supreme Court later echoed
these same sentiments when faced with a First Amendment challenge to section
827.071:

The law plainly allows a lesser tolerance for depictions of the sexual exploitation
of children. Here as in Osborne, the state’s primary purpose [in enacting section
827.071] is to destroy the market for such material and thus eliminate the economic
incentive for the exploitation itself. Indeed, the exploitation of children for sexual
purposes involves a level of heinousness of the highest magnitude.

Schmitt v. State, 590 So. 2d 404, 416 (Fla. 1991).
11Stephens argues this Court should take the Eighth Amendment principles used in

Graham v. Florida, 560 U.S. 48 (2010) and Miller v. Alabama, 567 U.S. 460 (2012)
and apply them here to conclude both that Stephens’s aggregate one hundred fifty-year
sentence constitutes a “de facto” life sentence and that, as applied, his sentence is
grossly disproportionate to other sentences received by others for the same crime in
Florida and throughout the nation. It is well settled, however, that the Graham/Miller
line of cases apply to juveniles only and are “not controlling for an adult defendant”—
even an adult who displays “mental and emotional development” similar to a juvenile.
Romero v. State, 105 So. 3d 550, 552-53 (Fla. 1st DCA 2012); Vennisee v. State, 235
So. 3d 947, 953 (Fla. 3d DCA 2017) (concluding Graham/Miller is not implicated
where the defendant committed new felony offenses as an adult).

12Despite finding Berben’s cruel and usual punishment claim had no merit, the
appellate court reversed, sua sponte, for an unrelated sentencing error that was clear on
the record. Id. at 237.

*        *        *

Torts—Maritime law—Jurisdiction—Non-residents—Trial court
erred in denying defendant German shipbuilder’s motion to dismiss
for lack of personal jurisdiction action by plaintiff who was injured on
ship built by defendant—Where defendant contested all jurisdictional
allegations in complaint by way of sworn declaration, and plaintiff
failed to refute evidence by affidavit or other sworn proof, plaintiff is
unable to establish minimum contacts necessary for jurisdiction under
long-arm statute—Plaintiff failed to establish that cause of action arose
from defendant’s activities within Florida

MEYER WERFT GMBH & COMPANY, KG, a foreign corporation, Appellant, v.
JOCELYNE HUMAIN, Appellee. 3rd District. Case No. 3D19-1737. L.T. Case No.
17-27919. May 6, 2020. An Appeal from a non-final order from the Circuit Court for
Miami-Dade County, Martin Zilber, Judge. Counsel: De Leo & Kuylenstierna, P.A.,
and Jan M. Kuylenstierna, and Ryon L. Little, for appellant. No appearance for
appellee.

(Before LINDSEY, MILLER, and LOBREE, JJ.)

(LINDSEY, J.) Appellant Meyer Werft GmbH & Company, KG
(defendant below) appeals from the trial court’s order denying its
motion to dismiss for lack of personal jurisdiction and for forum non
conveniens. Because Appellee Jocelyne Humain (plaintiff below)
failed to refute Meyer Werft’s sworn proof in support of its motion to
dismiss, we reverse and remand with instructions to grant Meyer
Werft’s motion to dismiss for lack of personal jurisdiction.

I. BACKGROUND

In March 2016, Humain,1 who had been hired as a seamstress by
the Cintas Corporation to make and repair uniforms for Royal
Caribbean Cruise Ltd., flew to London to work aboard the Ovation of
the Seas before it was put into service as a cruise ship. While the ship
was at sea off the coast of Denmark, Humain tripped over some
electrical cords under her desk and broke her wrist. Humain initially
filed suit against Cintas and Royal Caribbean. In her second amended
complaint, Humain added Meyer Werft, the German shipbuilder that
constructed the Ovation of the Seas. Meyer Werft is the only defen-
dant before us in this appeal.

Humain’s complaint alleged three counts against Meyer Werft: (I)
Jones Act negligence based on Humain’s alleged status as Meyer
Werft’s employee, (II) unseaworthiness of the vessel, and (III)
negligence (in the alternative) based on Humain’s alleged status as a
passenger. Humain asserted Meyer Werft was subject to general
personal jurisdiction in Florida based on its “continuous and system-
atic general business contacts in the state of Florida.” Further,
Humain’s complaint asserted the trial court had jurisdiction pursuant
to the provision of Florida’s long-arm statute governing specific
personal jurisdiction, section 48.193(1)(a), Florida Statutes, based on
Meyer Werft’s business dealings with Florida cruise companies and
its alleged breach of an employment contract with Humain when it
failed to provide seaman’s benefits after she was injured on a ship
Meyer Werft allegedly owned.

Meyer Werft specially appeared and moved to dismiss for lack of
personal jurisdiction or, in the alternative, for forum non conveniens.
In a sworn declaration attached to the motion to dismiss, Jens
Sandmann, Meyer Werft’s head of legal affairs, contested the
jurisdictional allegations in the complaint. Specifically, Sandmann’s
sworn declaration asserted, inter alia, the following:

MEYER WERFT is a corporation formed under the laws of

Germany. MEYER WERFT’s principal place of business and
headquarters are in Papenburg, Germany. . . . MEYER WERFT’s
business includes the building of vessels . . . . At no time has MEYER
WERFT been engaged in cruise ship operations or been engaged in
the cruise line business.

. . . .
All of MEYER WERFT’s principals, executive officers, officers,

managers, and directors reside in Germany or Finland and are German
citizens. MEYER WERFT has over 2,900 employees, the vast
majority of whom are based in the company’s offices and shipyards in
Papenburg, Germany.
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. . . .
The Plaintiff JOCELYNE HUMAIN, was never hired as an

employee of MEYER WERFT. There is no and there never was any
employment contract between MEYER WERFT and JOCELYN
HUMAIN. MEYER WERFT has never hired JOCELYNE HUMAIN
to perform any work or services.

. . . .
Pursuant to ship building contracts MEYER WERFT has built

ships for cruise lines which operate at many ports throughout the
world at its facility in Papenburg, Germany.

. . . .
The contract to build the M/V Ovation of the Seas was signed by

MEYER WERFT in Papenburg, Germany. . . . At the time of the
alleged incident the M/V Ovation of the Seas was registered in the
register for ships under construction in the country of Germany and
flying the German flag. In the shipbuilding register at the local court
in Emden, Germany, [Royal Caribbean] was registered as legal owner
of the MJV Ovation of the Seas under construction and MEYER
WERFT was registered as building site and building yard of the M/V
Ovation of the Seas.

. . . .
MEYER WERFT did not build any part of the vessel or perform

any inspections or repairs of the M/V Ovation of the Seas in the State
of Florida or in any other part of the United States of America.

. . . .
No vessel owned by MEYER WERFT has ever called at any ports

in the State of Florida or in any ports in any other of the states of the
United States of America.
Humain filed a response in opposition to Meyer Werft’s motion to

dismiss but failed to attach any sworn proof refuting Sandmann’s
sworn declaration. Following a non-evidentiary hearing, the trial court
denied Meyer Werft’s motion, finding that “the standards on the
motion to dismiss have not been met.” Meyer Werft appeals.2

II. ANALYSIS

We review the trial court’s order denying Meyer Werft’s motion to
dismiss for lack of personal jurisdiction de novo. See e.g., Fincantieri-
Cantieri Navali Italiani S.p.A. v. Yuzwa, 241 So. 3d 938, 941 (Fla. 3d
DCA 2018) (citing Wendt v. Horowitz, 822 So. 2d 1252, 1256 (Fla.
2002)).

In Florida, a well-established, two-pronged inquiry is used to
determine whether personal jurisdiction is appropriate, which is set
forth in Venetian Salami Co. v. Parthenais, 554 So. 2d 499 (Fla.
1989). “First, it must be determined that the complaint alleges
sufficient jurisdictional facts to bring the action within the ambit of”
Florida’s long-arm statute. Id. at 502. “[I]f it does, the next inquiry is
whether sufficient ‘minimum contacts’ are demonstrated to satisfy
due process requirements.” Id.

In this case, the first step is decisive, so we need not consider the
due process requirements. See Kaminsky v. Hecht, 272 So. 3d 786,
788 (Fla. 4th DCA 2019) (“Since the long arm allegations prong of the
Venetian Salami test has not been met, we need not consider the
minimum contacts aspect.” (quoting PK Computers, Inc. v. Indep.
Travel Agencies of Am., Inc., 656 So. 2d 254, 255 (Fla. 4th DCA
1995)).

As explained by this Court in Fincantieri, the procedure for
determining whether there are sufficient jurisdictional facts to bring
the action within the ambit of the long-arm statute is as follows:

Initially, the plaintiff bears the burden of pleading sufficient jurisdic-

tional facts to fall within the long-arm statute. Venetian Salami, 554
So. 2d at 502. “If the allegations in the complaint sufficiently establish
long-arm jurisdiction, then the burden shifts to the defendant to
contest the jurisdictional allegations in the complaint, or to claim that
the federal minimum contacts requirement is not met, by way of
affidavit or other similar sworn proof.” Belz Investco Ltd. P’ship v.

Groupo Immobiliano Cababie, S.A., 721 So. 2d 787, 789 (Fla. 3d
DCA 1998) (citing Venetian Salami, 554 So. 2d at 502; Field v.
Koufas, 701 So. 2d 612 (Fla. 2d DCA 1997)). “If properly contested,
the burden then returns to the plaintiff to refute the evidence submitted
by the defendant, also by affidavit or similar sworn proof.” Id. If the
parties’ sworn proof is in conflict, “the trial court must conduct a
limited evidentiary hearing to resolve the factual dispute.” Id.

Fincantieri, 241 So. 3d at 941-42.
Here, Meyer Werft contested all the jurisdictional allegations in the

complaint by way of a sworn declaration, thereby shifting the burden
to Humain to refute the evidence by affidavit or other sworn proof.
Humain failed to do so. As a result, Humain is unable to establish the
minimum contacts necessary for general or specific jurisdiction under
Florida’s long-arm statute. With respect to general jurisdiction,
Humain has failed to establish that Meyer Werft’s “affiliations with
the State are so ‘continuous and systematic’ as to render [it] essentially
at home in the forum State.”3 Daimler AG v. Bauman, 571 U.S. 117
(2014) (quoting Goodyear Dunlop Tires Operations, S.A. v. Brown,
564 U.S. 915, 919 (2011)). And with respect to specific jurisdiction,
Humain has failed to establish that its cause of action arises from any
of Meyer Werft’s activities within Florida. See § 48.193(1)(a), Fla.
Stat. (2019).

III. CONCLUSION

Based on the unrefuted sworn proof before us, we hold that the trial
court erred in denying Meyer Werft’s motion to dismiss for lack of
personal jurisdiction because Humain failed to establish the minimum
contacts necessary for Florida courts to exercise general or specific
jurisdiction. See Tobacco Merchs. Ass’n of U.S. v. Broin, 657 So. 2d
939, 941 (Fla. 3d DCA 1995) (“If no such sworn proof is forthcoming
from the plaintiff as to the basis for jurisdiction, the trial court must
grant the defendant’s motion to dismiss.”). For this reason, we reverse
and remand with instructions to enter an order granting Meyer Werft’s
motion to dismiss. Because we find jurisdiction is lacking, we do not
address Meyer Werft’s alternative forum non conveniens argument.

Reversed and remanded.
))))))))))))))))))

1According to the operative complaint, Humain is a U.S. citizen residing in Miami-
Dade County Florida.

2Humain did not file an answer brief.
3With general jurisdiction, the reach of the long-arm statute “extends to the limits

on personal jurisdiction imposed by the Due Process Clause of the Fourteenth
Amendment.” Carmouche v. Tamborlee Mgmt., Inc., 789 F. 3d 1201, 1204 (11th Cir.
2015) (quoting Fraser v. Smith, 594 F.3d 842, 846 (11th Cir. 2010)); see also Highland
Stucco & Lime Products, Inc. v. Onorato, 259 So. 3d 944, 948 (Fla. 3d DCA 2018)
(“General jurisdiction is established where the defendant has engaged in substantial and
not isolated activity within the state. In other words, the defendant’s affiliations with
the state are so continuous and systemic as to render it essentially ‘at home’ in the forum
state.” (citations omitted)); Woods v. Nova Cos. Belize Ltd., 739 So. 2d 617, 620 (Fla.
4th DCA 1999).

*        *        *

Counties—Zoning—Circuit court certiorari review of Community
Zoning Appeals Board’s denial of zoning special exception and nonuse
variance to open a liquor store—Circuit court applied incorrect law
and departed from essential requirements of law in quashing Board’s
decision on basis that objector had failed to meet its burden of proof—
Circuit court should review record to determine whether Board’s
decision is supported by competent substantial evidence

MIAMI-DADE COUNTY, FLORIDA, Petitioner, v. PUBLIX SUPERMARKETS,
INC., Respondent. 3rd District. Case No. 3D19-1203. L.T. Case No. 17-82. May 6,
2020. A Writ of Certiorari to the Circuit Court for Miami-Dade County, Appellate
Division, Barbara Areces, Celeste Hardee Muir and William Thomas, Judges. Counsel:
Abigail Price-Williams, Miami-Dade County Attorney, and Dennis Kerbel and Kevin
Marker, Assistant County Attorneys, for petitioner. Greenspoon Marder LLP, and
Louis J. Terminello, for respondent.

(Before HENDON, MILLER and LOBREE, JJ.)
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(LOBREE, J.) Miami-Dade County (the “County”) petitions for
second-tier certiorari review of the circuit court’s appellate division’s
order quashing its Community Zoning Appeals Board (the “CZAB”)
denial of a zoning special exception and nonuse variance sought by
Publix Supermarkets, Inc. (“Publix”). Because we agree that the
circuit court failed to observe the essential requirements of law in
conducting its first-tier certiorari review, we grant the petition.

Factual and Procedural Background

Publix sought to open a liquor store close to one of its grocery
stores. Zoning regulations generally prohibit alcoholic beverage
retailers in commercial-zoned areas from being within 1,500 feet of
each another. Because there existed at least one such retailer (“the
objector”) within 1,500 feet of the proposed location, Publix sought
an exception, as well as a nonuse variance for year-round alcohol sales
on Sundays.

At the hearing, the CZAB staff preliminarily recommended
approval, noting the venture’s minimal impact on the surrounding
area and its compatibility with other zoning regulations, as well as
recommending conditions for the use. Publix’s counsel emphasized
that, but for the County’s “anomal[ous]” distance requirement, Publix
would be entitled as of right to open its liquor store, as it has allegedly
done in other Florida counties. To buttress its claim, Publix introduced
a liquor survey at the hearing showing that the objector itself was
within 1,500 feet of eight other similar retailers. The objector took part
in the proceedings and opposed Publix, arguing that denial was
required in light of the County’s policy of reducing the harm of
inappropriate drinking, the current saturation of the area with such
establishments, a petition signed by some neighbors in opposition, and
the likelihood that Publix’s venture would put the objector out of
business.

Publix argued that the only opposition to its applications was based
on the speculative economic interest of the objector, whereas special
exceptions and nonuse variances could only be denied if the express,
relevant criteria of the code were not met by the applicant, which, in
this case, were met. The CZAB denied the special exception because
it “would not be compatible with the area and its development” and
“would have an adverse impact upon the public interest,” and denied
the variance on the grounds that it “would not be in harmony with the
general purpose and intent of the regulations.” Successfully seeking
first-tier certiorari in the circuit court, Publix obtained a decision
quashing the CZAB’s denial. The majority of the circuit panel held
that the CZAB made insufficient findings, relevantly noting:

[The objector] did not meet its burden to demonstrate that Publix’s

requests fail to meet the standards and are adverse to public interest.
See Jesus Fellowship, Inc. [v. Miami-Dade County], 752 So. 2d [708
(Fla. 3d DCA 2000)]. The zoning appeals board afforded Publix
procedural due process and complied with the essential requirements
of the law. However, the zoning appeals board decision was not
supported by competent substantial evidence.

In her dissent, however, Judge Muir argued that the correct standard
was whether competent, substantial evidence in the record supported
the CZAB’s denial, not whether such evidence supported the objec-
tor’s opposition. Charging error to the circuit court’s decision on that
same basis and arguing that it applied the incorrect law in reviewing
the CZAB’s denial, the County now seeks second-tier certiorari.

Certiorari Jurisdiction

On first-tier certiorari, a circuit court may make a full review of a
zoning appeals board’s decision by focusing on whether: (a) proce-
dural due process was afforded by the agency; (b) the essential
requirements of law were observed; and (c) its findings and decisions
were supported by competent, substantial evidence. See Fla. Power
& Light v. City of Dania, 761 So. 2d 1089, 1092 (Fla. 2000). On

second-tier certiorari, this court may only consider “whether the
circuit court applied the correct law, or . . . departed from the essential
requirements of law.” Custer Med. Ctr. v. United Auto. Ins. Co., 62 So.
3d 1086, 1092 (Fla. 2010). “A departure from the essential require-
ments of law is more than ‘simple legal error’ ” but rather it is when
“the lower tribunal has violated a clearly established principle of law
resulting in a miscarriage of justice.” Fla. Wellness & Rehab. Ctr., Inc.
v. Mark J. Feldman, P.A., 276 So. 3d 884, 888 (Fla. 3d DCA 2019)
(quoting Custer, 62 So. 3d at 1092).

A circuit court’s application of incorrect evidentiary standards in
conducting first-tier certiorari can amount to a departure from the
essential requirements of law. See, e.g., Dep’t of Highway Safety v.
Baird, 175 So. 3d 363, 366 (Fla. 3d DCA 2015); Jesus Fellowship,
752 So. 2d at 711 (quashing circuit court’s order for failure to apply
correct law governing both review of special exceptions and what
constitutes as competent, substantial evidence in such cases); City of
Dania, 761 So. 2d at 1994 (quashing circuit court’s order and
remanding for it to apply standard in City of Deerfield Beach v.
Vaillant, 419 So. 2d 624 (Fla. 1982), and to “review the record to
determine simply whether the Commission’s decision is supported by
competent substantial evidence”) (emphasis in original). Unless not
supported by any competent, substantial evidence in the record as a
whole, circuit courts must defer to an agency’s findings. See Dep’t of
Highway Safety & Motor Vehicles v. Hirtzel, 163 So. 3d 527, 529 (Fla.
1st DCA 2015).

This case is controlled by City of Dania, 761 So. 2d at 1089. There,
a zoning body denied an applicant’s request for a special exception.
Id. at 1090. On first-tier certiorari, reviewing only for competent,
substantial evidence, the circuit court quashed the denial because,
although applicants had met their burden of proof at the hearing, it
concluded that the opponents had not, and their failure to show
competent, substantial evidence invalidated the agency’s decision. Id.
On second-tier certiorari, the Fourth District Court of Appeal quashed
the lower court’s order, finding that it improperly “re-assess[ed] the
record for competent substantial evidence,” instead of determining
whether “[t]he record as a whole contain[ed] substantial competent
evidence to support a denial.” Id. at 1091. The Florida Supreme Court
subsequently agreed, holding that the circuit court applied the
incorrect law when it resorted to determining whether the agency
correctly applied the burden-shifting rule from Irvine v. Duval Cty.
Planning Comm’n, 495 So. 2d 167 (Fla. 1986). City of Dania, 761 So.
2d at 1092.

City of Dania explains that the Irvine rule is a standard of proof that
local government bodies alone must follow, requiring quasi-judicial
officers to grant an exception if, after an applicant has met the initial
burden of showing that the statutory criteria are met, the opponent
fails to produce competent, substantial evidence that granting it would
be adverse to the public interest. Id. The Vaillant standard, on the other
hand, requires solely a circuit court’s review of an agency’s decision
for due process, essential requirements of law, and competent,
substantial evidence. Vaillant, 419 So. 2d at 625.

Here, as in City of Dania, the circuit court’s sole rationale for
quashing the CZAB’s decision was that its findings were not sup-
ported by competent, substantial evidence, because its review of the
proceedings purportedly revealed that the objector had failed to meet
its burden of proof under Irvine. As noted by Judge Muir’s dissent, the
majority failed to review the entire record for any competent,
substantial evidence supporting the CZAB’s determination and
findings, instead assessing the objector’s showing and evidence.
Publix’s attempts to distinguish City of Dania and rely instead on
Jesus Fellowship, 752 So. 2d at 708, are unavailing.1 Circuit courts
must be vigilant to apply the standard of review outlined in Vaillant
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and not the standard of proof set forth in Irvine. See Town of
Manalapan v. Gyongyosi, 828 So. 2d 1029, 1033-34 (Fla. 4th DCA
2002) (“The court appears to have applied the ‘competent substantial
evidence’ standard of proof, as set forth in Irvine. . . , rather than the
standard of review. It found the existence of competent, substantial
evidence to support respondents’ assertion, which is not part of the
review process outlined by Vaillant.”); City of Jacksonville Beach v.
Car Spa, Inc., 772 So. 2d 630, 632 (Fla. 1st DCA 2000) (“We
conclude that the circuit court applied the wrong law to the extent that
it failed to review the entire record to determine whether the Planning
Commission’s decision was supported by competent substantial
evidence and, instead, reweighed the evidence, substituting its
judgment regarding relative weight for that of the Planning Commis-
sion.”).

This result does not mean that the circuit court could not have
properly quashed the CZAB’s resolution upon a proper application of
the Vaillant standard, or additionally considered an appropriate
challenge under Irvine. However, having ascertained from the face of
the lower court’s order that it applied the incorrect law by failing to
apply Vaillant, this court’s task on second-tier certiorari comes to an
end, as further comment on the competency of the record would be a
departure from settled law no less an exercise in “judicial tyranny”
than the circuit court’s error we now seek to correct. Compare City of
Dania, 761 So. 2d at 1093 (disapproving of appellate court’s com-
ments on record below as themselves departure from law), with Vill.
of Palmetto Bay v. Palmer Trinity Private Sch., Inc., 128 So. 3d 19, 21
(Fla. 3d DCA 2012) (deeming such departures from law acts of
judicial tyranny). For these reasons, we conclude that the circuit court
applied incorrect law to the facts below, departing from the essential
requirements of law. We return this case to the circuit court to apply
the three-prong standard of review, and when applying the third
prong, the court should review the record to determine simply whether
the CZAB’s decision is supported by competent substantial evidence.
City of Dania, 761 So. 2d at 1094.

Petition for writ of certiorari is granted and the opinion below is
quashed with directions for further proceedings consistent herewith.
))))))))))))))))))

1In Jesus Fellowship, 752 So. 2d at 711, which predates City of Dania, this court’s
analysis of the sufficiency of the evidence was ancillary to the primary task on second-
tier certiorari of determining whether the circuit court applied the correct legal standard
of “competent, substantial evidence” in reviewing the agency’s decision. Here, unlike
Jesus Fellowship, the dispute is not whether the circuit court applied Vaillant
incorrectly, but whether it applied it at all. It did not, and this was error.

*        *        *

Insurance—Homeowners—Claim for water damage—Summary
judgment—Where insurer moved for summary judgment in insureds’
action to recover for water damage to home based on affidavits and
reports of experts who gave opinion that water damage was due to
wear and tear and not covered by policy, and insureds responded by
filing only part of an affidavit prepared by their expert, trial court
properly entered summary judgment for defendant insurer—Insurer
met its preliminary burden of showing that no issue of material fact
existed, and insureds failed to meet their burden to come forward with
counter-evidence sufficient to reveal a genuine issue, as their expert’s
affidavit in truncated form contains only conclusions

OSMANY ESTEVEZ and YENISBEL RAMIREZ, Appellants, v. CITIZENS
PROPERTY INSURANCE CORPORATION, Appellee. 3rd District. Case No. 3D19-
125. L.T. Case No. 17-5758. Opinion filed May 6, 2020. An Appeal from the Circuit
Court for Miami-Dade County, Mavel Ruiz, Judge. Counsel: Giasi Law, P.A., and
Melissa A. Giasi and Erin M. Berger (Tampa), for appellants. Kubicki Draper, and
Valerie A. Dondero and Nicole L. Wulwick; Link & Rockenbach, P.A. and Kara
Rockenbach Link, Cynthia L. Comras, and Daniel M. Schwarz (West Palm Beach), for
appellee.

(Before LOGUE, HENDON, and LOBREE, JJ.)

(LOGUE, J.) Osmany Estevez and Yenisbel Ramirez (the “Insureds”)
appeal the grant of a summary judgment entered for Citizens Property
Insurance Corporation (the “Insurer”) and against them. We affirm.

In this case, the Insureds sued their Insurer for denying their claim
for water damage to their home. The Insurer moved for summary
judgment based on the affidavits and reports of two experts who
inspected the damaged roof and gave the opinion that the water
damage was due to wear and tear and therefore not covered by the
policy.

The Insureds responded to the summary judgment motion by filing
only part of an affidavit prepared by their expert. They filed pages 1,
2, and 4, of the expert’s affidavit, but omitted page 3 which apparently
contained paragraphs 13, 14, 15, 16, 17, and part of 18 of the expert’s
analysis. The Insureds later declined to provide the missing page when
given the opportunity by the court below to do so.

“Summary judgment is proper if there is no genuine issue of
material fact and if the moving party is entitled to a judgment as a
matter of law.” Volusia Cty. v. Aberdeen at Ormond Beach, L.P., 760
So. 2d 126, 130 (Fla. 2000) (citing Menendez v. Palms W. Condo.
Ass’n, 736 So. 2d 58 (Fla. 1st DCA 1999)). It “is designed to test the
sufficiency of the evidence to determine if there is sufficient evidence
at issue to justify a trial or formal hearing on the issues raised in the
pleadings.” The Fla. Bar v. Greene, 926 So. 2d 1195, 1200 (Fla.
2006).

After careful review, we find that the affidavits filed by the Insurer
met its preliminary burden as movant for summary judgment of
showing that no genuine issue of material fact existed. The affidavit
filed by the Insureds, on the other hand failed to meet their burden as
non-movants opposing summary judgment to “come forward with
counter-evidence sufficient to reveal a genuine issue,” Harvey Bldg.,
Inc. v. Haley, 175 So. 2d 780, 783 (Fla. 1965), because their expert’s
affidavit in the truncated form filed in this record contains only
conclusions and fails to provide a discernible, factually-based chain
of reasoning necessary for an expert opinion to be admissible in
evidence. Gonzalez v. Citizens Prop. Ins. Corp., 273 So. 3d 1031,
1037 (Fla. 3d DCA 2019). See Morgan v. Cont’l. Cas. Co., 382 So. 2d
351, 353 (Fla. 3d DCA 1980) (“It is well established that affidavits,
such as those presented by plaintiff, which are based entirely upon
speculation, surmise and conjecture, are inadmissible at trial and
legally insufficient to create a disputed issue of fact in opposition to a
motion for summary judgment.”).

Affirmed.

*        *        *

Insurance—Homeowners—Summary judgment—Breach of contract
claim by insured against insurer—Trial court erred in denying
insurer’s motion for summary judgment where insured presented no
evidence of insurer’s breach of insurance contract, insurer met its
initial burden of demonstrating the nonexistence of any genuine issue
of material fact, and insured failed to come forward with admissible
counter-evidence sufficient to reveal a genuine issue of material fact

UNITED SERVICES AUTOMOBILE ASSOCIATION, Appellant, v. RAFAEL
VELEZ, Appellee. 3rd District. Case No. 3D18-0444. L.T. Case No. 15-17436. May
6, 2020. An Appeal from the Circuit Court for Miami-Dade County, John W. Thornton,
Jr., Judge. Counsel: Simon, Reed & Salazar, P.A., and Jennifer V. Ortega, and Paige B.
Segrera, and Michael Simon; Russo Appellate Firm, P.A., and Elizabeth K. Russo, for
appellant. The Monfiston Firm, P.A., and Daniel L. Monfiston, for appellee.

(Before FERNANDEZ, LINDSEY, and HENDON, JJ.)

(LINDSEY, J.) United Services Automobile Association (“USAA”)
appeals a final judgment in favor of Rafael Velez, entered after the
trial court granted summary judgment in favor of Velez on his single-
count complaint for breach of contract. USAA contends the trial court
erred because, based on the undisputed facts, USAA was entitled to
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final summary judgment. We agree and reverse for entry of judgment
in favor of USAA on its motion for summary judgment.

I. BACKGROUND

Velez owns a home in Homestead, Florida insured by USAA. On
April 16, 2015, he filed a claim for water damage due to a failed toilet
wax ring in one of the bathrooms. Throughout May of 2015, USAA
attempted to work out the scope of the repairs with Velez’s designated
loss consultant. Unable to get a response, USAA provided its own
assessment of the scope and cost of the necessary repairs to Velez’s
loss consultant on May 5, 2015.

On July 1, 2015, still having heard nothing from Velez’s loss
consultant, USAA sent Velez its estimate, indicating the rooms and
items it determined needed to be repaired and the assessed cost of
repair. USAA enclosed a check for $20,915.94, which represented the
full amount of the cost of the repairs less Velez’s $500.00 deductible.
The cover letter enclosed with the estimate and check advised Velez
that mediation under the Florida Department of Financial Services’
mediation program was available if he wanted to use mediation to
attempt to resolve any differences over the amount of loss. USAA also
sent a letter to Velez’s counsel on July 1, 2015, advising that USAA’s
loss assessment and check for $20,195.94 were being provided and
stating that “in light of our inability to receive a reply to our loss
assessment provided to your loss consultant, Luis Gomez, on May 5,
2015 . . . we will invoke the appraisal clause in the member’s policy
. . . .” The letter named USAA’s appraiser and provided his contact
information.

Velez responded on July 30, 2015, by filing suit for breach of
contract and seeking damages, prejudgment interest, costs, and
attorney’s fees under section 627.428, Florida Statutes.1 Velez alleged
USAA failed to adequately compensate him because USAA did not
“initially pay at least the actual cash value” of the loss pursuant to
section 627.7011(3)(a), Florida Statutes. Velez did not allege what he
claimed the “actual cash value” to be.

In response, USAA moved to compel appraisal and abate the case
or, alternatively, to dismiss the complaint. In furtherance thereof,
USAA sent Velez’s counsel a letter requesting that Velez agree to
comply with USAA’s invocation of the appraisal provision and
enclosing a proposed agreed order compelling appraisal. Velez did not
respond to USAA’s letter or its motion.2

USAA then filed a motion for sanctions pursuant to section 57.105,
Florida Statutes, on the basis that Velez lacked the material facts to
support his breach claim and had refused to comply with his contrac-
tual obligation to participate in the appraisal process. USAA’s motion
was set for hearing along with USAA’s motion to compel appraisal.
However, on the day before the hearing, Velez’s counsel agreed to
submit to appraisal, abate the action, and cancel the hearing set for the
next day. Accordingly, the trial court entered an agreed order
compelling appraisal and abating the case pending completion
thereof. On June 13, 2016, the appraisal panel issued an award in favor
of Velez in the amount of $28,316.36.3 After accounting for the prior
payment and the deductible, USAA owed Velez an additional
$6,900.42 on the appraisal award. USAA paid this amount on July 12,
2016.

On September 19, 2016, USAA filed a motion entitled Defendant’s
Motion for Entry of Final Order of Dismissal with Prejudice and
Order Instructing the Clerk to Administratively Close the Court File
and/or Motion for Summary Judgment (“USAA’s Motion for
Summary Judgment”). In response, Velez argued that there was
additional evidence to be considered and that he was entitled to
attorney’s fees. The trial court deferred ruling on USAA’s Motion for
Summary Judgment to allow Velez time to file a motion for attorney’s
fees. Instead, Velez filed a motion entitled: Plaintiff’s Motion for
Confirmation, Summary Judgment, and Attorney’s Fees Pursuant to

Florida Statute 627.428 (“Velez’s Motion for Summary Judgment and
Attorney’s Fees”). Despite the title, Velez only argued that he was
entitled to attorney’s fees. Moreover, Velez failed to provide any
evidence contradicting the undisputed facts upon which USAA’s
Motion for Summary Judgment was based.

The trial court ruled in favor of Velez and entered an order granting
Velez’s Motion for Summary Judgment and Attorney’s Fees. In so
doing, the trial court explained:

Defendant argued that fees should not be awarded because Defendant

agreed to appraisal immediately, and therefore there was no need for
Plaintiff to have retained counsel and incurred fees. That issue shall be
considered and addressed and in the context of the amount of fees to
which Plaintiff is entitled.

The trial court denied rehearing without explanation.
Thereafter, USAA sought to obtain Velez’s counsel’s time records

and invoices for costs to no avail. On October 19, 2017, USAA filed
a motion for a case management conference, advising the court of
Velez’s failure to respond to USAA’s fee discovery and seeking a
schedule for Velez to comply. Thereafter, USAA submitted, and the
trial court entered, an agreed order for Velez to provide the discovery
USAA had sought. Instead of providing the discovery he had agreed
to provide, Velez filed a motion entitled: “Plaintiff’s Motion for Order
of Final Judgment” wherein he argued that USAA had confessed
judgment thereby entitling Velez to attorney’s fees. Over USAA’s
objection, the trial court entered a final judgment in favor of Velez in
the amount of zero dollars and reserved jurisdiction “to consider all
pending or forthcoming motions [for] amount of attorney’s fees,
costs, and/or interest” (the “Final Judgment”). The trial court ex-
pressly stated it was entering the Final Judgment pursuant to its prior
order granting Velez’s Motion for Summary Judgment and Attorney’s
Fees.

This timely appeal followed.
II. STANDARD OF REVIEW

Orders granting final summary judgment are reviewed de novo.
Siegel v. Tower Hill Signature Ins. Co., 225 So. 3d 974 (Fla. 3d DCA
2017).  The trial court’s entry of a judgment for zero dollars in favor
of Velez is purely a matter of law such that the standard of review is
also de novo. Bosem v. Musa Holdings, Inc., 46 So. 3d 42, 44 (Fla.
2010) (“Because this is a pure question of law, our standard of review
is de novo” (citing S. Baptist Hosp. of Fla., Inc. v. Welker, 908 So. 2d
317, 319 (Fla. 2005); D’Angelo v. Fitzmaurice, 863 So. 2d 311, 314
(Fla. 2003)).

III.  ANALYSIS

Summary judgment is proper if there is no genuine issue of
material fact and if the moving party is entitled to a judgment as a
matter of law. Volusia County v. Aberdeen at Ormond Beach, L.P.,
760 So. 2d 126, 130 (Fla. 2000). We explained the shifting burdens of
proof applicable to summary judgment in Siegel:

Summary judgment is proper under Florida Rule of Civil Proce-

dure 1.510(c) where “the pleadings, depositions, answers to interroga-
tories, admissions, affidavits, and other materials as would be
admissible in evidence on file show that there is no genuine issue as to
any material fact.” Arce v. Wackenhut Corp., 40 So. 3d 813, 815 (Fla.
3d DCA 2010). The movant bears the initial burden of demonstrating
the nonexistence of any genuine issue of material fact. Id. (citing
Valderrama v. Portfolio Recovery Assocs., LLC, 972 So. 2d 239 (Fla.
3d DCA 2007)). “Once competent evidence to support the motion has
been tendered, the opposing party must come forward with admissible
counter-evidence sufficient to reveal a genuine issue of material fact.”
Arce, 40 So. 3d at 815 (emphasis in original) (citing Fla. R. Civ. P.
1.510; Michel v. Merrill Stevens Dry Dock Co., 554 So. 2d 593, 596
(Fla. 3d DCA 1989)).
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225 So. 3d at 977.
In its Motion for Summary Judgment, USAA sought summary

judgment on the basis that it was undisputed that USAA timely
investigated the claim and sent its estimate to Velez, that Velez neither
responded nor objected to the estimate, and that USAA issued
payment for the claim based on this estimate. Further, USAA
contended it was undisputed that at the time USAA issued payment
and invoked the appraisal provision of the policy, it still had not
received a response from Velez. In addition, USAA contended Velez,
after filing suit, agreed to proceed with appraisal and abate the action.
Finally, USAA asserted it was undisputed that USAA timely paid the
appraisal award and, at that point, had satisfied all its obligations under
the policy.

At the hearing on USAA’s Motion for Summary Judgment, USAA
asserted there was nothing left for the court to determine because the
appraisal award had already been paid, thereby satisfying USAA’s
obligation under the insurance policy; Velez agreed.4 While conced-
ing there remained no substantive issues to be adjudicated, Velez
argued there was additional evidence to be considered and that he was
entitled to attorney’s fees. When the trial court continued the hearing
and afforded Velez the opportunity to file a motion for attorney’s fees
with this additional evidence, Velez instead filed his Motion for
Summary Judgment and Attorney’s Fees. No sworn affidavits,
deposition transcripts, or evidence of any kind accompanied this
motion. Velez neither argued that USAA had breached the insurance
contract nor presented any evidence in opposition to USAA’s Motion
for Summary Judgment. Rather, Velez devoted the entirety of his
argument to a discussion about his entitlement to attorney’s fees.
  On appeal, USAA contends the trial court erred in failing to grant
its Motion for Summary Judgment. We agree. Once USAA met its
initial burden of demonstrating the nonexistence of any genuine issue
of material fact, Velez was required to come forward with admissible
counter-evidence sufficient to reveal a genuine issue of material fact;
he failed to do so. See, e.g., Harvey Bldg., Inc. v. Haley, 175 So. 2d
780, 782-83 (Fla. 1965) (“If the moving party presents evidence to
support the claimed non-existence of a material issue, he will be
entitled to a summary judgment unless the opposing party comes
forward with some evidence which will change the result-that is,
evidence sufficient to generate an issue on a material fact.” (citations
omitted)).

Here, Velez failed to present any evidence of USAA’s breach of
the insurance contract. The undisputed evidence shows that USAA
fully complied with the policy in paying Velez’s claim. Indeed, Velez
conceded this point on the record. Because there were no material
facts in dispute and because Velez had put forth neither opposition to
USAA’s Motion for Summary Judgment nor any evidence otherwise
in support of his single claim for breach of contract, USAA’s Motion
for Summary Judgment should have been granted. See Fort Walton
Beach Lincoln-Mercury, Inc. v. Pearson, 731 So. 2d 859, 861 (Fla. 1st
DCA 1999) (reversing and remanding summary judgment in favor of
plaintiff because the undisputed facts and the law of contracts showed
that defendant was entitled to summary judgment); see also World
Fin. Group, LLC v. Progressive Select Ins. Co., 45 Fla. L. Weekly
D120 n.6 (Fla. 3d DCA Jan. 15, 2020) (“We may remand for entry of
summary judgment when there were cross motions for summary
judgment filed below.” (citing Indep. Mortg. & Fin., Inc. v. Deater,
814 So. 2d 1224 (Fla. 3d DCA 2002)).

On appeal, Velez’s answer brief, much like his Motion for
Summary Judgment and Attorney’s Fees, is devoted to arguments in
support of his contention that he is entitled to attorney’s fees. How-
ever, the order granting Velez’s entitlement to fees is not before us on
appeal. Moreover, we would be without jurisdiction to consider that
order because the amount has not yet been determined, thus preclud-

ing appellate review.5 See, e.g., Acosta v. Tower Hill Signature Ins.
Co., 245 So. 3d 882 (Fla. 3d DCA 2018) (“Because the order granting
[Appellee’s] entitlement to attorney’s fees and costs . . . did not
establish an amount, it was a non-final, non-appealable order that is
not ripe for our review.”); Low Key Ltd., Inc. v. Annesser, 128 So. 3d
35 (Fla. 3d DCA 2012) (“Because the order determines that [the
appellee] is entitled to fees but does not determine the amount, it is a
nonfinal order not yet ripe for appellate review.” (alteration in
original) (quoting Rhodes v. Newport Bldg. & Constr., Inc., 86 So. 3d
1245, 1247 (Fla. 2d DCA 2012))). Thus, we express no opinion as to
the issues and arguments Velez raised on appeal related to his
entitlement to attorney’s fees.

IV. CONCLUSION

For the reasons set forth above, we reverse and remand for the trial
court to enter final judgment in favor of USAA on its Motion for
Summary Judgment because the undisputed facts established that
USAA did not breach the insurance contract.

Reversed and remanded.
))))))))))))))))))

1Velez initially named and served the wrong USAA entity but later amended the
complaint and filed a voluntary dismissal of the incorrect party. The correct USAA
entity was served on August 20, 2015.

2USAA also filed a motion for protective order and for stay of Velez’s outstanding
discovery requests in light of the pending motion to compel appraisal, both of which
the trial court granted over Velez’s objection.

3It should be noted that the appraisal panel found the amount of loss was $28,316.36
in actual cash value and replacement cost value.

4More specifically, at the hearing, counsel for Velez stated:
I think the matter is ripe to be closed. I think—but I disagree as to whether there is
nothing for the court to determine. . . . The main issue is: Did the insurance
company pay? Yes. Is there any other substantive matter to be litigated? No. But the
issue is: Is my—is the insured entitled to attorney’s fees based off of not only just
the litigation, but the fact that this excess amount was determined by way of
appraisal? We believe that answer is yes.
5This Court held this appeal in abeyance for over eight months to allow the parties

to litigate and for the trial court to enter a final judgment determining the amount of
attorney’s fees due to Velez. During this time, as per this Court’s orders, the parties
have prepared monthly status reports indicating various reasons why this has not been
accomplished.

*        *        *

Appeals—Certiorari—Discovery orders—Defendant law firm is not
entitled to certiorari review of trial court order denying motion to
compel financial disclosures from plaintiffs where petition fails to show
irreparable harm—In action by beneficiaries of a post-nuptial
agreement executed by beneficiaries’ mother and stepfather entitling
beneficiaries to inherit 30% of their stepfather’s net estate against
attorneys who purportedly advised stepfather in actions which
depleted his assets, trial court’s denial of discovery request did not
eviscerate defendant’s defense—Further, financial information sought
is not relevant to issues framed by pleadings

THOMAS O. KATZ and KATZ BASKIES & WOLF, PLLC, Petitioners, v. LAURIE
RIEMER and JOANNE ROSEN, Respondents. 3rd District. Case No. 3D19-1271. L.T.
Case No. 16-4198. May 6, 2020. On Petition for Writ of Certiorari from the Circuit
Court for Miami-Dade County, Beatrice Butchko, Judge. Counsel: Cole, Scott &
Kissane, P.A., and Mark D. Tinker (Tampa), for petitioners. Hall, Lamb, Hall & Leto,
P.A., and Andrew C. Hall and Adam J. Lamb and Colleen L. Smeryage, for respon-
dents.

(Before HENDON, MILLER and LOBREE, JJ.)

(LOBREE, J.) Thomas O. Katz and his law firm, Katz Baskies &
Wolf, PLLC (the “attorneys”), seek certiorari review of the trial
court’s order denying their motion to compel financial disclosures
from Laurie Riemer and Joanne Rosen (the “beneficiaries”). Because
the petition fails to show irreparable harm, we dismiss the petition.

Factual and Procedural Background

The beneficiaries’ mother and stepfather executed a post-nuptial
agreement, entitling the beneficiaries to inherit 30% of their stepfa-
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ther’s net estate upon his death. It relevantly reads:
4. Notwithstanding any other provision of this agreement, [stepfather]

agrees that he will make the following provisions if the parties are
married at the time of the death of the first of them to die:

. . . .
(b) [Stepfather] will provide for the disposition of his assets so that,
after the death of both parties, at least 30% of his Net Estate . . . will
pass to or in trust for [mother’s] descendants, provided that if
[mother] survives [stepfather] there will be no distribution to her
descendants until after her death.

However, the agreement also provides that:

3. Except as provided in this agreement, each party shall retain sole

ownership, control, and enjoyment of his or her property, and he or
she may buy, sell, give, devise, use, consume, encumber, create a
security interest in or otherwise dispose of or deal with such property
at any time and in any manner free from any and all claims and rights
of the other party as if no marriage had been consummated.

. . . .
6. Unless specifically otherwise stated, the word “property” . . .

shall mean all earnings and property, of every kind, that a party to this
agreement now owns or acquires in any manner at any time in the
future.
The beneficiaries’ mother died in 2006. Despite surviving her, the

stepfather engaged in a series of actions—with the purported advice
of the attorneys—that diverted or effectively depleted his assets,
transferring them to his natural children instead. Upon his death, his
net estate had nothing of substance to convey to the beneficiaries,
whereas the assets had before been in the millions of dollars.

The beneficiaries sued the attorneys for malpractice, aiding and
abetting breach of fiduciary duties, tortious interference with an
expectancy of inheritance, and undue influence. The attorneys, in turn,
sought the beneficiaries’ financial disclosure of the funds that they had
inherited from their mother’s estate, alleging that this would allow
them to raise the legal defense that the agreement’s purpose of
ensuring the beneficiaries’ financial health had already been accom-
plished, rendering the defeat of the 30% gift nugatory. The trial court
denied the discovery, finding the beneficiaries’ finances irrelevant to
their entitlement to the agreement’s gift.

Analysis

A non-final, non-appealable order may be reviewed by petition for
a writ of certiorari where the petitioner shows: “(1) a departure from
the essential requirements of the law, (2) resulting in material injury
for the remainder of the case[,] (3) that cannot be corrected on post-
judgment appeal.” Bd. of Trs. of Internal Improvement Tr. Fund v.
Am. Educ. Enters., LLC, 99 So. 3d 450, 454 (Fla. 2012) (quoting
Reeves v. Fleetwood Homes of Fla., Inc., 889 So. 2d 812, 822 (Fla.
2004)). Moreover, “ ‘[a] postnuptial agreement is subject to interpre-
tation like any other contract,’ and a court’s interpretation of a contract
is subject to de novo review.” Macleod v. Macleod, 82 So. 3d 147, 149
(Fla. 4th DCA 2012) (quoting Chipman v. Chipman, 975 So. 2d 603,
607 (Fla. 4th DCA 2008)).

“A finding that the petitioning party has ‘suffered an irreparable
harm that cannot be remedied on direct appeal’ is a ‘condition
precedent to invoking a district court’s certiorari jurisdiction.’ ” Bd. of
Trs., 99 So. 3d at 454-55 (quoting Jaye v. Royal Saxon, Inc., 720 So.
2d 214, 215 (Fla. 1998)). Irreparable injury can rarely be shown where
discovery is denied, as any error is generally reviewable on appeal.
See Owusu v. City of Miami, No. 3D19-2385, 2020 WL 1870348 (Fla.
3d DCA Apr. 15, 2020) (citing Damsky v. Univ. of Miami, 152 So. 3d
789, 792 (Fla. 3d DCA 2014)). The attorneys allege that the trial
court’s denial of the discovery sought will preclude them from later
presenting evidence at trial about the beneficiaries’ inheritance from
their mother’s estate, which goes to their affirmative defense that the

stepfather’s actions diverting his assets were in conformity with the
parties’ intent in making the agreement. However, only where the
requested discovery “is relevant or is reasonably calculated to lead to
the discovery of admissible evidence and the order denying that
discovery effectively eviscerates a party’s claim, defense, or counter-
claim,” is relief by writ of certiorari appropriate. Giacalone v. Helen
Ellis Mem’l Hosp. Found., Inc., 8 So. 3d 1232, 1234 (Fla. 2d DCA
2009).

In determining whether a defense has been “eviscerated,” courts
must look at the legal elements of the petitioner’s defenses, compare
them with the discovery the trial court has granted, see CQB, 2010,
LLC v. Bank of N.Y. Mellon, 177 So. 3d 644, 646 (Fla. 1st DCA 2015),
and also review the complaint, see Kauffman v. Duran, 165 So. 3d
805, 807 (Fla. 3d DCA 2015). Further, the discovery sought must be
“relevant to the issues as framed by the pleadings.” Elsner v. E-
Commerce Coffee Club, 126 So. 3d 1261, 1264 (Fla. 4th DCA 2013).
Both showings must be made for certiorari to lie. See Jerry’s S., Inc.
v. Morran, 582 So. 2d 803, 805 (Fla. 1st DCA 1991) (denying
certiorari where discovery was “not related to any pending claim or
defense, nor was the information shown to be reasonably calculated
to lead to the discovery of admissible evidence”).

Here, the attorneys’ legal defenses are not eviscerated by the
discovery ruling. All causes of action alleged by the complaint relate
to whether the beneficiaries were entitled to 30% of their stepfather’s
net estate upon his death, and whether they actually received it.
Therefore, all duties and breaches attributed to the attorneys ulti-
mately arise and are with reference to the face of the agreement. The
argument that, despite a clear and unambiguous agreement, the parties
actually intended that the stepfather could later defeat the gift made
therein, is not a defense against the causes of action alleged. Nothing
in the elements of those claims bears any relation to the beneficiaries’
present economic status.

Moreover, an affirmative defense is any matter that avoids the
action and that the defendant must affirmatively establish. See
Langford v. McCormick, 552 So. 2d 964, 967 (Fla. 1st DCA 1989). If
it is not specifically and affirmatively raised or tried by consent, it is
waived. Id. Although our record curiously lacks a copy of the attor-
neys’ answer and affirmative defenses, the transcript of the discovery
proceedings reveals that they did not raise the specific defense that,
despite the agreement’s language, the parties intended that the
stepfather could “change . . . his mind whenever he wanted.” Not
having been raised as a defense to begin with, the trial court’s denial
of the order could not have subsequently “eviscerated” it.

The attorneys’ contention that they are “entitled to discover
evidence tending to show that [the stepfather’s] lifetime planning,” to
establish that their representation of him was in accordance with, or
not contrary to, the agreement’s intent that the beneficiaries be
economically protected is unavailing. As noted by the lower court, the
intent that controls is that expressed within the four corners of the
agreement, which is clear and unambiguous, rather than the subjective
intent of the parties to “economically protect” the beneficiaries in a
way contrary to the 30% gift provision.1

Further, the financial information sought is not relevant to the
issues as framed by the pleadings. To be “framed” by the pleadings,
an issue attacked by an affirmative defense must be either “alleged”
or “referenced” in the complaint itself. See Diaz-Verson v. Walbridge
Aldinger Co., 54 So. 3d 1010, 1010-11 (Fla. 2d DCA 2010). Contrary
to the attorneys’ assertion, the complaint’s allegations about the
parties’ intent in making the agreement do not reference any intent
foreign to its text. Count I refers to the mother’s “wishes” as set forth
in the agreement. Count II charges the stepfather’s failure to pay the
value of the assets transferred according to the terms of the agreement.
Count III again refers to the parties’ join intent “based upon the
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agreement to entitle the beneficiaries to 30% of the stepfather’s
estate.” Count IV alleges the agreement’s “intent[ion] to protect and
benefit” the beneficiaries. All allegations of malpractice against the
attorneys exclusively pertain to their “avoid[ing] compliance with,”
“not . . . honor[ing],” and “failing to adequately advise [the mother]”
with regard to “the . . . agreement.” Count V alleges that the attorneys
caused or aided the stepfather in breaching the agreement. Count VI
alleges the beneficiaries’ 30% gift.

Thus, every count makes issue only of the agreement’s gift of 30%
of the stepfather’s net estate, the stepfather’s actions in transferring his
assets to his natural children before his death in an attempt to defeat
the agreement, and the attorneys’ alleged participation in those
actions. The beneficiaries’ inheritance from their mother and their
present economic health are not issues framed by the complaint. “In
the absence of allegations of this nature,” the attorneys here “cannot
establish” that the beneficiaries’ “personal financial information is
relevant to the issues framed by the pleadings.” Diaz-Verson, 54 So.
3d at 1011. Accordingly, the petition fails to demonstrate irreparable
harm, and this cause must be dismissed.

Dismissed.
))))))))))))))))))

1Despite the agreement’s language allowing the stepfather to retain “sole
ownership, control, and enjoyment of his or her property” and “dispose of . . . such
property at any time and in any manner,” the preceding clause reads “[e]xcept as
provided in this agreement,” and qualifies any retention of ownership. The first clause
in the section making the gift also provides an identical caveat, reading that
“[n]otwithstanding any other provision of this agreement, [stepfather] agrees that he
will . . . provide for the disposition of his assets so that, after the death of both parties,
at least 30% of his Net Estate . . . will pass to or in trust for [mother’s] descendants.” The
intent of the parties was to limit their ability to use their property before death by their
commitment to the gifts exchanged, not the other way around. If the attorneys’
interpretation carries the day, the agreement would have been one to do nothing.
Accordingly, discovery of evidence of how the beneficiaries were protected by other
instruments or provisions is irrelevant to whether they were, in fact, protected by and
entitled to the 30% gift provision.

*        *        *

Child custody—Where trial court’s order on case management con-
ference effectively modified custody of child for period of ninety-four
days, court was required to conduct evidentiary hearing preceded by
appropriate notice—Where proper notice did not precede hearing that
resulted in order, hearing did not comport with due process require-
ments—Mother’s petition for writ of certiorari granted—Trial court
order quashed

MARY E. FOREMAN, Petitioner, v. THOMAS JAMES, Respondent. 3rd District.
Case No. 3D19-1802. L.T. Case No. 09-10502. May 6, 2020. A Writ of Certiorari to the
Circuit Court for Miami-Dade County, Scott M. Bernstein, Judge. Counsel: Nancy A.
Hass, P.A., and Nancy A. Hass (Fort Lauderdale), for petitioner. Thomas James, in
proper person.

(Before SCALES, LINDSEY and LOBREE, JJ.)

ON MOTION FOR REHEARING
[Original Opinion at 44 Fla. L. Weekly D2473a]

(PER CURIAM.) We grant petitioner Mary E. Foreman’s motion for
rehearing, withdraw our October 2, 2019 opinion that denied Fore-
man’s petition seeking certiorari relief, and substitute this opinion in
its stead.

Because the trial court’s August 14, 2019 Order on Case Manage-
ment Conference (the “trial court order”) effectively modified the
custody of the parties’ minor child for a period of ninety-four days, the
trial court was required to conduct an evidentiary hearing preceded by
appropriate notice. Bronstein v. Bronstein, 167 So. 3d 462, 464 (Fla.
3d DCA 2015).

Proper notice did not precede the August 13, 2019 hearing that
resulted in the trial court order, and therefore, the August 13, 2019
hearing did not comport with due process requirements. Illanes v.
Gutierrez, 972 So. 2d 222, 223 (Fla. 3d DCA 2007) (granting

certiorari relief on a due process basis when notice of a case manage-
ment conference did not include notice of the trial court’s consider-
ation of a modification of minor child visitation). The transcript of the
hearing below also reveals that the petitioner did not have a meaning-
ful opportunity to be heard. Munoz v. Salgado, 253 So. 3d 87, 88 (Fla.
3d DCA 2018).

We therefore are compelled to grant the petition for writ of
certiorari and quash the trial court order.

Petition granted; order quashed.

*        *        *

Civil procedure—Dismissal—Failure to prosecute—Trial court er-
roneously dismissed case for lack of prosecution without affording
plaintiff notice and opportunity to be heard—Further, there had been
record activity in the case within preceding ten months and judicial
labor remained 

MARIA MAYTE HERNANDEZ, Appellant, v. HANAN IBRAHIM, et al., Appellees.
3rd District. Case No. 3D19-1621. L.T. Case No. 14-9492. Opinion filed May 6, 2020.
An appeal from the Circuit Court for Miami-Dade County, Barbara Areces, Judge.
Counsel: Louis Thaler, P.A., and Louis Thaler, for appellant. No appearance for
appellees.1

(Before LOGUE, LINDSEY, and MILLER, JJ.)

(PER CURIAM.) Appellant, Maria Mayte Hernandez, the plaintiff
below, appeals from an order dismissing her negligence action.
Hernandez contends the lower tribunal erroneously dismissed her case
because she was not furnished with any notice of record inactivity
pursuant to Florida Rule of Civil Procedure 1.420(e) and further
juridical labor remains in the case. We agree, thus reverse and remand
for further proceedings.

In early 2014, Hernandez filed suit against two individuals and
three entities, seeking compensation for injuries she allegedly
sustained in a fall within a rented condominium hotel unit. Her claims
against all defendants, save two, appellees, Hanan Ibrahim and
Beachfront Realty, Inc., were resolved by way of either adverse final
summary judgment or dismissal. In the latter part of 2018, Hernandez
noticed the deposition of the remaining individual defendant.

Approximately nine months later, the lower tribunal conducted an
in-chambers review of the court file. Notwithstanding the existence of
record activity within the preceding ten months, the court dismissed
the case in its entirety, without conducting a hearing. The instant
appeal ensued.

The record before us reflects that Hernandez was afforded neither
notice nor an opportunity to be heard prior to the rendition of the order
under review.2 As there was indeed record activity in the case, as
required under Florida Rule of Civil Procedure 1.420(e), and judicial
labor has yet to be performed, we are constrained to reverse. See Fla.
R. Civ. P. 1.420(e) (“In all actions in which it appears on the face of
the record that no activity . . . has occurred for a period of [ten]
months, . . . any interested person, whether a party to the action or not,
the court, or the clerk of the court may serve notice to all parties that no
such activity has occurred.”); Citibank, N.A. v. Konigsberg, 149 So.
3d 1185, 1186 (Fla. 2d DCA 2014) (“The test for record activity
during the ten-month period and during the sixty-day grace period is
a bright-line rule ‘under which any filing of record is sufficient to
preclude dismissal.’ ”) (quoting Chemrock Corp. v. Tampa Elec. Co.,
71 So. 3d 786, 792 (Fla. 2011)); see also Zuppardo v. Dunlap &
Moran, P.A., 186 So. 3d 1067, 1068 (Fla. 2d DCA 2016)
(“[D]ismissal is precluded if there has been record activity within the
past year.”) (citation omitted); Fed. Nat’l Mortg. Ass’n v. Sanchez,
187 So. 3d 341, 342 (Fla. 4th DCA 2016) (“Due process requires
notice and an opportunity to be heard prior to dismissal.”) (citation
omitted).

Reversed and remanded.
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))))))))))))))))))
1Appellees were precluded from filing an answer brief after failing to heed this

court’s order directing them to file same within a specified period of time.
2Florida Rule of Civil Procedure 1.420 requires “a notice of lack of prosecution,”

followed “by a sixty-day grace period.” Chemrock Corp. v. Tampa Elec. Co., 71 So. 3d
786, 792 (Fla. 2011). The intent, is to “provid[e] notice to a party that the action [is] at
risk of being dismissed for lack of prosecution, and afford[ ] the party a reasonable time
thereafter in which to engage in record activity in order to preclude dismissal.” Id.

*        *        *

Dependent children—No abuse of discretion in case plan approval
order requiring father to submit to substance abuse and psychological
evaluations

J.J., the father, Appellant, v. DEPARTMENT OF CHILDREN AND FAMILIES, et al.,
Appellees. 3rd District. Case No. 3D19-2223. L.T. Case No. 16-15781. May 6, 2020.
An Appeal from the Circuit Court for Miami-Dade County, Jason E. Dimitris, Judge.
Counsel: Eugene F. Zenobi, Criminal Conflict and Civil Regional Counsel, Third
Region, and Kevin Coyle Colbert, Assistant Regional Counsel, for appellant. Laura J.
Lee and Thomasina F. Moore (Tallahassee); Family First Firm, and Beth Kathryn
Roland (Orlando), for Guardian ad Litem Program; Karla F. Perkins, for the Depart-
ment of Children and Families, for appellees.

(Before SCALES, HENDON and MILLER, JJ.)

(PER CURIAM.) J.J., the father, appeals the trial court’s supplemental
disposition and case plan approval order requiring J.J. to submit to
substance abuse and psychological evaluations. We have appellate
jurisdiction. See E.P.V. v. Dep’t of Children & Families, 278 So. 3d
749, 750 n.1 (Fla. 3d DCA 2019). Concluding the trial court did not
abuse its discretion, we affirm. See M.P. v. Dep’t of Children &
Families, 159 So. 3d 341, 344 (Fla. 4th DCA 2015) (concluding that
good cause for directing a parent to undergo a substance abuse
evaluation is shown where there is record evidence that the parent had
a history of drug use); J.P. v. Dep’t of Children & Families, 855 So. 2d
175, 176 (Fla. 5th DCA 2003) (“The instant record demonstrates that
the trial court acted within its legal authority in ordering the father to
submit to a psychological evaluation as an element of his case plan
since the record indicated that the father had participated in incidents
of domestic violence and possessed a criminal history which included
incidents of violence.”).

*        *        *

Criminal law—Post conviction relief—Error to summarily deny
successive post conviction motion without elaboration or attachment
of portions of record conclusively showing no entitlement to relief—Pro
se pleadings—Error to enter order prohibiting further pro se pleadings
without affording defendant notice and opportunity to be heard

RONALD LEE, Appellant, v. THE STATE OF FLORIDA, Appellee. 3rd District.
Case No. 3D19-2290. L.T. Case No. 14-5657. Opinion filed May 6, 2020. An Appeal
under Florida Rule of Appellate Procedure 9.141(b)(2) from the Circuit Court for
Miami-Dade County, Cristina Miranda, Judge. Counsel: Ronald Lee, in proper person.
Ashley Moody, Attorney General, for appellee.

(Before EMAS, C.J., and SCALES and GORDO, JJ.)

(GORDO, J.) Ronald Lee appeals the trial court’s denial of his
successive postconviction motion and the imposition of sanctions
barring him from further pro se filings before the trial court. Because
the motion for postconviction relief was summarily denied without
elaboration and the record before us fails to show that Lee was
afforded due process prior to sanctions being imposed, we reverse and
remand for further proceedings.

In October of 2019, Lee filed a successive postconviction motion
pursuant to Florida Rule of Criminal Procedure 3.850(b)(1) before the
trial court. Lee claimed that he had obtained sworn testimony from an
eyewitness, which established that he was innocent. On October 29,
2019, the trial court summarily denied Lee’s motion without any
elaboration. On October 30, 2019,1 the trial court entered an order
prohibiting Lee from filing further pro se pleadings, motions or
petitions.

Lee appealed and requested that the circuit court clerk transmit a
record for this Court’s review. The initial record transmitted was
incomplete and contained documents that pertained not to Lee but to
another defendant. As such, this Court was unable to properly
consider the merits of Lee’s claims. On February 7, 2020, this Court
contacted the circuit court clerk seeking a corrected record, which was
filed on February 26, 2020. The record reveals that the trial court
summarily denied Lee’s postconviction motion without any elabora-
tion. The record also lacks any order to show cause advising Lee that
he could be subject to sanctions if he failed to show good cause why
he should not be prohibited from further filings.

On March 17, 2020, this Court entered an order relinquishing
jurisdiction to the trial court for thirty days “to enter and record a
written order denying defendant’s post-conviction motion heard on
October 16, 2019” and to “record any order to show cause issued to
defendant prior to its entry of the October 16, 2019 order prohibiting
defendant from further pro se filings.” The time to record the requisite
orders lapsed on April 17, 2020. No order appeared on the trial court’s
docket or was filed with this Court.

The Florida Supreme Court has explained that “[t]o support
summary denial without a hearing, a trial court must either state its
rationale in its decision or attach those specific parts of the record that
refute each claim presented in the motion.” McLin v. State, 827 So. 2d
948, 954 (Fla. 2002) (quoting Anderson v. State, 627 So. 2d 1170,
1171 (Fla. 1993)). “To uphold the trial court’s summary denial of
claims raised in a 3.850 motion, the claims must be either facially
invalid or conclusively refuted by the record.” Id. (quoting Foster v.
State, 810 So. 2d 910, 914 (Fla. 2002)). This Court must reverse an
appeal from a summary denial of postconviction relief unless the
record shows conclusively that the appellant is entitled to no relief.
Rolack v. State, 100 So. 3d 766, 766 (Fla. 3d DCA 2012); Fla. R. App.
P. 9.141(b)(2)(A), (D). Because the trial court summarily denied
Lee’s motion without any elaboration and the record fails to conclu-
sively refute his claims, we reverse the denial of postconviction relief.

Furthermore, while the Florida Supreme Court has empowered
courts to prohibit pro se pleadings in appropriate circumstances, a
litigant must first be provided notice and an opportunity to be heard
through the issuance of an order to show cause. Chambers v. State,
225 So. 3d 311, 311 (Fla. 3d DCA 2017) (citing State v. Spencer, 751
So. 2d 47, 48 (Fla. 1999)). Because there is nothing in the record to
reflect that this procedure was followed, we reverse the trial court’s
order prohibiting Lee from filing further pro se pleadings in this case
without prejudice to the trial court to issue the appropriate notice and
provide Lee with an opportunity to be heard. See id. at 311-12.

Reversed and remanded.
))))))))))))))))))

1The order is dated nunc pro tunc to October 16, 2019.

*        *        *

Torts—Interference with business relationship—Jurisdiction—Lower
court lacks subject matter jurisdiction over plaintiff’s cause of action
against union for tortious interference with business relationship
arising from termination of plaintiff’s employment with the county, as
claim is preempted by Public Employees Relations Commission—
Allegations against union clearly fall within scope of unfair labor
practices covered by PERC’s exclusive jurisdiction—Petition for writ
of prohibition granted

TRANSPORT WORKERS UNION OF AMERICA, LOCAL 291, AFL-CIO,
Petitioner, v. MICHAEL CUNNINGHAM, Respondent. 3rd District. Case No.
3D20-216. L.T. Case No. 19-1354. May 6, 2020. A Case of Original Jurisdiction—
Prohibition. Counsel: Phillips, Richard & Rind, P.A., and Osnat K. Rind, for petitioner.
Law Office of Leslie Holland, and Leslie Holland, for respondent.

(Before SCALES, GORDO and LOBREE, JJ.)
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(GORDO, J.) Transport Workers Union of America, Local 291
petitions for a writ of prohibition alleging the lower court lacks subject
matter jurisdiction over Michael Cunningham’s cause of action for
tortious interference with a business relationship arising from the
termination of his employment with Miami-Dade County. We
conclude the claim is preempted by the Florida Public Employees
Relations Commission (PERC) and grant the petition.

Michael Cunningham was a Miami-Dade County bus operator and
a dues-paying member of the Union. In September 2016, after being
absent from work for more than a year due to a medical condition, the
County terminated Cunningham’s employment. Cunningham’s
chronic condition, syncope, precluded him from safely operating a
bus and performing the essential functions of his job.

Under the terms of the collective bargaining agreement between
the Union and the County, Cunningham was entitled to have the
Union represent him in an appeal hearing.1 Cunningham requested
that the Union appeal the termination decision on his behalf. The
Union scheduled an appeal hearing pursuant to Section 2-47 of the
Miami-Dade County Code of Ordinances. Cunningham alleges in his
complaint that the Union representative later emailed the County
requesting to change his status to a resignation causing the appeal
hearing to be cancelled without his knowledge or consent.

Cunningham requested to have his employment temporarily
reinstated and to reschedule the hearing. The County denied his
request for reinstatement but agreed to allow Cunningham to resched-
ule the appeal hearing. Cunningham chose not to reschedule the
hearing and forego his appeal.2 Instead, Cunningham sued the Union
for tortious interference with his advantageous business relationship
with the County for causing his appeal hearing to be cancelled.

The Union filed a motion to dismiss this cause of action for lack of
subject matter jurisdiction asserting that PERC has exclusive jurisdic-
tion to resolve Cunningham’s claim. The trial court denied the motion.

The Union petitions for a writ of prohibition arguing that because
the claim arose out of its representation of Cunningham in a dispute
with his employer and the Union’s alleged tortious interference
constitutes an allegation that the Union violated its duty of fair
representation, it falls within PERC’s exclusive jurisdiction.

 Prohibition is an appropriate remedy to prevent a court from acting
in excess of its jurisdiction. English v. McCrary, 348 So. 2d 293, 296
(Fla. 1977); Carlton Fields, P.A. v. Locascio, 81 So. 3d 611, 612 (Fla.
3d DCA 2012); Fla. Educ. Ass’n v. Wojcicki, 930 So. 2d 812, 813
(Fla. 3d DCA 2006) (granting petition for writ of prohibition because
the circuit court lacked subject matter jurisdiction over action falling
within PERC’s exclusive jurisdiction).

 Through the Public Employees Relations Act (PERA), the Florida
Legislature created PERC and granted PERC exclusive jurisdiction to
resolve disputes between public employers and public employees.
Amato v. City of Miami Beach, 208 So. 3d 235, 237 (Fla. 3d DCA
2016) (citing Wojcicki, 930 So. 2d at 813-14). PERC is empowered
“to settle disputes regarding alleged unfair labor practices.” Id.
(quoting § 447.503, Fla. Stat. (2009)). “Whether a claim is within
PERC’s exclusive jurisdiction depends of the nature and substance of
the claim, not on how the plaintiff labels the claim.” Id. (citing
Gadzinski v. City of Fort Walton Beach, 2011 WL 2690403 at *3
(N.D. Fla. 2011) (applying Florida law)).

As it is well-settled that courts must look to the nature and sub-
stance of the claim, we now turn to whether the alleged conduct falls
within PERC’s jurisdiction. In the instant case, Cunningham sued for
tortious interference with an advantageous business relationship.3 This
claim requires proof of the Union’s “intentional and unjustified
interference” with Cunningham’s business relationship with the
County. See Tamiami Trail Tours, Inc. v. Cotton, 463 So. 2d 1126,
1127 (Fla. 1985). In his complaint, Cunningham alleges that the

Union representative interfered with his right to appeal the termination
decision by arbitrarily causing his appeal hearing to be cancelled. The
Union asserts that this allegation amounts to an unfair labor practice
charge as Cunningham essentially argues the Union violated its duty
to fairly represent him in the job termination proceeding.

“The activities prohibited as being ‘unfair labor practices’ are
defined in section 447.501 of the Florida Statutes.” Wojcicki, 930 So.
2d at 814 (quoting Browning v. Brody, 796 So. 2d 1191, 1192 (Fla. 5th
DCA 2001)). Section 447.501(2), provides: “A public employee
organization or anyone acting in its behalf or its officers, representa-
tives, agents, or members are prohibited from: (a) Interfering with,
restraining, or coercing public employees in the exercise of any rights
guaranteed them under [Part II of Chapter 447 of the Florida Stat-
utes].” “Case law interpreting the jurisdictional scope of the [PERA]
has broadly included, as falling within PERC’s exclusive jurisdiction,
those activities which ‘arguably’ constitute unfair labor practices . . .”
Wojcicki, 930 So. 2d at 814 (quoting Browning, 796 So. 2d at 1192);
see § 447.501, Fla. Stat. (2019).

One such charge constituting an unfair labor practice is the
violation of a union’s duty of fair representation. Unions owe a duty
to their members to provide fair representation in grievance proceed-
ings such as job terminations. See DeGrio v. Am. Fed’n of Gov’t
Emps., 484 So. 2d 1, 3 (Fla. 1986).

The “duty of fair representation” is a distinctive labor law term, arising

from [a] union’s responsibility to represent exclusively its individual
members under a labor agreement. Under the duty of fair representa-
tion, the union has the obligation to serve the interests of all members
without hostility or discrimination towards any, to exercise discretion
with complete good faith and honesty, and to avoid arbitrary conduct.
The United States Supreme Court explains, “[A] breach of the
statutory duty of fair representation occurs only when a union’s
conduct towards a member of the collective bargaining unit is
arbitrary, discriminatory, or in bad faith.” Vaca v. Sipes, 386 U.S. 171,
190 (1967).

Id. at 2-3. See Kallon v. United Faculty of Fla., 15 FPER ¶ 20047
(1988).

Here, Cunningham requested that the Union represent him in his
appeal hearing. The Union accepted the duty to represent
Cunningham fairly and avoid arbitrary conduct. The conduct
complained of as tortious interference implicates the Union’s duty of
fair representation as it involves an allegation that the Union acted
arbitrarily in cancelling the appeal hearing without Cunningham’s
authorization. Under Florida law, the allegations in the complaint
clearly, if not arguably, fall within the scope of unfair labor practices
covered by PERC’s exclusive jurisdiction.

Cunningham further argues that the Union in this case voluntarily
undertook to represent him and because it did not have the exclusive
duty to represent him under the labor agreement, the instant claim falls
outside the scope of PERC’s jurisdiction. We are unpersuaded by this
argument. The Florida Supreme Court has explained “that [a] union’s
duty [of fair representation] is no greater because it was voluntarily
assumed than it would have been had the collective bargaining
agreement required representation of [the member].” DeGrio, 484 So.
2d at 3. “To require a higher duty when the union performs a service
voluntarily than when it is obligated to perform that service would
make no sense at all.” Id. Cunningham was also able to hire independ-
ent counsel, but instead elected to have the Union represent him.

We, therefore, conclude Cunningham’s claim is preempted by
PERC and the lower court lacks subject matter jurisdiction. We grant
the petition for writ of prohibition, quash the trial court order denying
the motion to dismiss, and withhold actual issuance of the writ on the
assumption that the trial court will follow the mandate of this court.

Petition granted.
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1Cunningham had the right to be represented by the Union or to choose a lawyer of

his own to challenge the County’s termination decision.
2Prior to the filing of the instant petition, both parties conceded that the Section 2-47

appeal hearing remained available to Cunningham.
3The elements of a claim for tortious interference with a business relationship are

“(1) the existence of a business relationship, not necessarily evidenced by an
enforceable contract; (2) knowledge of the relationship on the part of the defendant; (3)
an intentional and unjustified interference with the relationship by the defendant; and
(4) damage to the plaintiff as the result of the breach of the relationship.” Tamiami Trail
Tours, Inc. v. Cotton, 463 So. 2d 1126, 1127 (Fla. 1985).

*        *        *

SALVADOR RODRIGUEZ-MALAGON, Appellant, v. THE STATE OF FLORIDA,
Appellee. 3rd District. Case No. 3D20-390. L.T. Case No. 14-6300. Opinion filed May
6, 2020. An Appeal under Florida Rule of Appellate Procedure 9.141(b)(2) from the
Circuit Court for Miami-Dade County, Laura Shearon Cruz, Judge. Counsel: Salvador
Rodriguez-Malagon, in proper person. Ashley Moody, Attorney General, for appellee.

(Before EMAS, C.J., and FERNANDEZ and LINDSEY, JJ.)

(PER CURIAM.) Affirmed. Thomas v. State, 260 So. 3d 558, 558-59
(Fla. 3d DCA 2019) (recognizing that “[a]s a general rule, a defendant
‘sentenced to a probationary split sentence who violates probation and
is resentenced to prison is entitled to credit for all time actually served
in prison prior to his release on probation unless such credit is
waived’ ”) (quoting Gonzalez v. State, 194 So. 3d 380, 382 (Fla. 3d
DCA 2016)) (emphasis added) (additional citation omitted).

*        *        *

HUMBERTO RAMOS, Appellant, v. SUNSHINE WINDOWS MANUFACTURING,
INC., and JAIME PUERTO and JOSE NUNEZ, Appellees. 3rd District. Case No.
3D19-1007. L.T. Case No. 14-18402. Opinion filed May 6, 2020. An Appeal from the
Circuit Court for Miami-Dade County, Ramiro C. Areces, Judge. Counsel: The Law
Offices of Eddy O. Marban, and Eddy O. Marban, for appellant. Marcus Law Center,
LLC, and Nicholas M. Vicente and Alan K. Marcus; Alexandra Salvador, for appellees.

(Before LOGUE, HENDON, and LOBREE, JJ.)

(PER CURIAM.) Affirmed. Barkett v. Gomez, 908 So. 2d 1084, 1086
(Fla. 3d DCA 2005) (opining that the standard of review for failing to
give a jury instruction is abuse of discretion).

*        *        *

RITHA JEAN-LOUIS, Appellant, v. PRAETORIAN INSURANCE COMPANY,
Appellee. 3rd District. Case No. 3D19-1312. L.T. Case No. 17-24954. May 6, 2020.
An Appeal from the Circuit Court for Miami-Dade County, Alexander Bokor, Judge.
Counsel: Giasi Law, P.A., and Melissa A. Giasi and Erin M. Berger (Tampa), for
appellant. Garrison, Yount, Forte & Mulcahy, L.L.C., and George M. Duncan, Joseph
W. Gelli, and Robert T. Vorhoff (Tampa), for appellee.

(Before LOGUE, HENDON, and LOBREE, JJ.)

(PER CURIAM.) Affirmed. Allstate Ins. Co. v. Orthopedic Special-
ists, 212 So. 3d 973, 975-76 (Fla. 2017) (quoting Washington Nat’l
Ins. Corp. v. Ruderman, 117 So. 3d 943, 948 (Fla. 2013)) (“Where the
language in an insurance contract is plain and unambiguous, a court
must interpret the policy in accordance with the plain meaning so as
to give effect to the policy as written.”); Ebanks v. Ebanks, 198 So. 3d
712, 715 (Fla. 2d DCA 2016) (quoting Gibney v. Pillifant, 32 So. 3d
784, 785 (Fla. 2d DCA 2010)) (“[T]he actual language used in the
contract is the best evidence of the intent of the parties, and the plain
meaning of that language controls.”); Dingle v. Dellinger, 134 So. 3d
484, 488 (Fla. 5th DCA 2014) (A person is an intended third-party
beneficiary to a contract “if the parties to the contract clearly express,
or the contract itself expresses, an intent to primarily and directly
benefit the third party or a class of persons to which that party claims
to belong.”).

*        *        *

DE SOLEIL SOUTH BEACH RESIDENTIAL CONDOMINIUM ASSOCIATION,
INC., etc., Appellant, v. DE SOLEIL SOUTH BEACH ASSOCIATION, INC., etc.
Appellee. 3rd District. Case No. 3D19-2025. L.T. Case No. 17-30078. Opinion filed

May 6, 2020. An Appeal from the Circuit Court for Miami-Dade County, William
Thomas, Judge. Counsel: Law Offices of Jason Gordon, P.A., and Jason Gordon
(Hollywood), for appellant. Young, Berman, Karpf & Gonzalez, P.A., and Andrew S.
Berman, for appellee.

(Before EMAS, C.J., and HENDON, and LOBREE, JJ.)

ON CONFESSION OF ERROR

(HENDON, J.) Based on the appellee’s proper confession of error, we
reverse the entry of final summary judgment in favor of the appellee,
De Soleil South Beach Association, Inc., and against the appellant, De
Soleil South Beach Residential Condominium Association, Inc. See
De Soleil S. Beach Residential Condo. Ass’n v. De Soleil S. Beach
Ass’n, 45 Fla. L. Weekly D115 (Fla. 3d DCA Jan. 15, 2020).

Reversed.

*        *        *

ALAN SHUGARMAN, Appellant, v. MIRADOR 1000 CONDOMINIUM
ASSOCIATION, INC., etc., et al., Appellees. 3rd District. Case No. 3D18-2070. L.T.
Case No. 16-27406. May 6, 2020. An Appeal from the Circuit Court for Miami-Dade
County, Spencer Eig, Judge. Counsel: Lowy and Cook, P.A., Ronald S. Lowy, and
Jonathan Smulevich, for appellant. Quintairos, Prieto, Wood & Boyer, P.A., Thomas
A. Valdez, and Karen M. Shimonsky (Tampa), George L. Fernandez and Hector R.
Rivera; Kubicki Draper, P.A., Caryn L. Bellus, and Barbara E. Fox, for appellees.

(Before EMAS, C.J., and FERNANDEZ, and LOGUE, JJ.)

(PER CURIAM.) Affirmed. See Buckner v. Lower Fla. Keys Hosp. Dist., 403 So. 2d
1025 (Fla. 3d DCA 1981).

*        *        *

Criminal law—Kidnapping—Forcible confinement without lawful
authority—Challenge to sufficiency of evidence to support kidnapping
conviction was not preserved for appeal where, although defendant
moved for judgment of acquittal at conclusion of state’s case-in-chief
and again at close of all evidence, the motions were perfunctory and
raised none of the specific arguments raised on appeal—Error not
fundamental—To establish fundamental error with regard to
sufficiency of evidence in non-capital case, defendant must show that
evidence was insufficient to establish that he committed “any” crime,
and defendant failed to establish that he did not commit any crime—
Ineffective assistance of counsel—Defendant’s alternative assertion
that counsel’s failure to preserve sufficiency of evidence challenge
constituted ineffective assistance on the face of the record and that
defendant suffered prejudice as result has merit—Although defendant,
by sending a fraudulent email to victim’s doctor,  set in motion the
chain of events that led to victim being Baker Acted, and evidence
supported finding that defendant’s intent in sending the email was that
the victim be Baker Acted, victim’s confinement did not result from
sending of email, but from two intervening and independent causes,
including personal observations of deputies dispatched to victim’s
home and hospital staff’s subsequent examination of victim and
independent determination that she should be involuntarily commit-
ted—Moreover, evidence wholly failed to establish that victim was
confined “without lawful authority”—Kidnapping conviction
reversed—Remand for resentencing pursuant to corrected score-
sheet—Judges—Claim that resentencing should be before a different
judge because judge improperly considered acquitted conduct when
imposing original sentence is rejected—Defendant failed to object at
sentencing hearing, and defendant failed to carry burden of establish-
ing fundamental error

FRANKIE EUGENE BYBEE, Appellant, v. STATE OF FLORIDA, Appellee. 2nd
District. Case No. 2D17-4515. Opinion filed May 6, 2020. Appeal from the Circuit
Court for Sarasota County; Donald H. Mason, Associate Judge. Counsel: Howard L.
Dimmig, II, Public Defender, and Karen M. Kinney, Assistant Public Defender,
Bartow, for Appellant. Ashley Moody, Attorney General, Tallahassee, and Blain A.
Goff, Assistant Attorney General, Tampa, for Appellee.

(ROTHSTEIN-YOUAKIM, Judge.) Frankie Eugene Bybee appeals
from the judgment and sentence rendered after a jury found him guilty
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of felony kidnapping; exploitation of the elderly or disabled; fraudu-
lent use of personal identification of another person; and offenses
against users of computers, computer systems, computer networks,
and electronic devices. After a careful examination of the multiple
issues that Bybee raises, we affirm without discussion the judgment
on all counts except one. For the reasons set forth below, we reverse
Bybee’s kidnapping conviction and remand for resentencing pursuant
to a corrected scoresheet.

A limited recitation of the facts pertinent to the instant analysis
follows. The charges against Bybee arose out of his relationship with
then-seventy-nine-year-old M.S. and covered a period of about three
months. On October 16, 2016, Bybee and another Sarasota County
Sheriff’s deputy were dispatched to M.S.’s house in response to a call
from M.S.’s doctor that M.S. was threatening to commit suicide. After
M.S. continued to threaten suicide, the deputies determined that she
should be taken into custody and transported to the local hospital for
further evaluation under the “Baker Act.”1 When they arrived at the
hospital, Bybee prayed with M.S., and they exchanged personal cell
phone numbers.

Before M.S.’s release from the hospital on October 25, 2016, she
and Bybee began communicating regularly, primarily via text
message. This communication continued after her release and often
concerned M.S.’s requests for Bybee to come to her house to do
chores, painting, and some minor repairs. Over the next two months,
their interactions became more frequent even as M.S.’s mental and
physical health continued to decline; she was admitted to the hospital
more than once and spent time in rehabilitation facilities.

By December 2016, however, the relationship between Bybee and
M.S. had soured. On two occasions, M.S. called the Sheriff’s Office
to complain about Bybee and his involvement in her life. On Decem-
ber 21, 2016, Bybee’s supervisor directed him to have no further
contact with M.S. After interviewing M.S. on December 27, 2016, the
Internal Affairs section of the Sarasota County Sheriff’s Office
initiated an investigation of Bybee to determine whether he was
engaging in an inappropriate relationship with someone with whom
he had been involved in his official capacity.

In the meantime, without M.S.’s authorization, Bybee had, among
other things, repeatedly accessed M.S.’s AOL account and emails,
accessed her financial information, accessed and used her PayPal
account, and withdrawn money using her ATM card.

On December 29, 2016, M.S.’s doctor, who was out of town on
vacation, received an email ostensibly sent from M.S. the night before
with a subject line reading “Killing Myself Tonight.” The doctor
called his office and asked an associate to see about having M.S.
“Baker Acted” again. His staff, in turn, called the Sheriff’s Office, and
two deputies—neither of which was Bybee—were dispatched to
M.S.’s house. When they arrived, they found M.S. apparently
confused, combative, and screaming profanities.

Based on their observations, the two deputies agreed that M.S.
should be transported to the hospital for further examination under the
Baker Act. At the hospital, M.S. was involuntarily committed after an
independent examination and subsequently transferred to a regional
mental health facility.

Although sent from M.S.’s AOL account, the email to M.S.’s
doctor was later discovered to have originated from Bybee’s internet
protocol (IP) address. This email and the events that it set in motion
formed the basis for the kidnapping and exploitation charges. As to the
kidnapping charge, Count 2 of the information alleged that Bybee
“did forcibly, secretly, or by threat confine, abduct or imprison [M.S.]
against HER will and without lawful authority, with intent to commit
or facilitate the commission of a felony, to-wit: EXPLOITATION OF
AN ELDERLY PERSON contrary to [section 787.01(1)(a)(2),
Florida Statutes (2016)].”

On appeal, Bybee challenges the sufficiency of the evidence on
Count 2. But although he moved for a judgment of acquittal at the
conclusion of the State’s case-in-chief and again at the close of all
evidence, his motions were perfunctory and raised none of the specific
arguments that he now raises.2 Consequently, his sufficiency chal-
lenge is unpreserved, F.B. v. State, 852 So. 2d 226, 230 n.2 (Fla. 2003)
(“[A] motion or objection must be specific to preserve a claim of
insufficiency of the evidence for appellate review. A boilerplate
objection or motion is inadequate.” (citing Brooks v. State, 762 So. 2d
879, 894-95 (Fla. 2000))), and our review is only for fundamental
error, Tate v. State, 136 So. 3d 624, 626 (Fla. 2d DCA 2013).3

To establish fundamental error with regard to the sufficiency of the
evidence in a non-capital case, a defendant must show that the
evidence was insufficient to establish “that [he] committed any
crime.” Monroe v. State, 191 So. 3d 395, 401 (Fla. 2016) (citing Fla.
R. App. P. 9.140(i)); see also H.R. v. State, 45 Fla. L. Weekly D306,
D308 (Fla. 3d DCA Feb. 12, 2020) (recognizing historic uncertainty
over the meaning of “any crime” and concluding that “read together,”
Monroe and other supreme court cases “stand for the proposition that
the fundamental error exception does not permit appellate review of
unpreserved error in the State’s evidentiary failure to prove the
crime/delinquent act unless the evidence failed to establish the
commission of any crime/delinquent act whatsoever”). Bybee, who
commandeered M.S.’s AOL account and identity to send a fraudulent
email to her doctor announcing her supposed intent to commit suicide,
has failed to establish that he did not commit any crime.

For the reasons set forth below, however, we agree with Bybee’s
alternative assertion that counsel’s failure to preserve his sufficiency
challenge constituted ineffective assistance on the face of the record
and that he suffered prejudice as a result. See Monroe, 191 So. 3d at
403 (recognizing that “[t]he failure to properly preserve an otherwise
clear error may constitute ineffective assistance of counsel cognizable
on direct appeal” and adopting the suggestion by “several district
courts of this State . . . that the failure to move for judgment of
acquittal when there are serious concerns pertaining to the sufficiency
of the evidence presented by the prosecution may constitute ineffec-
tive assistance reviewable on direct appeal” (citations omitted)); White
v. State, 45 Fla. L. Weekly D63, D64 (Fla. 2d DCA Jan 3, 2020)
(reversing defendant’s convictions on direct appeal because it was
“apparent from the record that the failure of White’s counsel to move
for a judgment of acquittal on the criminal mischief and burglary
charges constituted ineffective assistance”); Twigg v. State, 254 So. 3d
464, 469 (Fla. 4th DCA 2018) (reversing defendant’s conviction on
direct appeal because “the State did not prove, and from our review of
the record could not prove . . . an essential element of the offense,” and
“[t]hus, it is plain from the face of the record that counsel’s failure to
seek a [judgment of acquittal] . . . was prejudicial to Appellant and
constituted ineffective assistance of counsel” (citing Bagnara v. State,
189 So. 3d 167, 172 (Fla. 4th DCA 2016))).

 Section 787.01(1)(a)(2) defines kidnapping as “forcibly, secretly,
or by threat confining, abducting, or imprisoning another person
against her or his will and without lawful authority, with intent to . . .
[c]ommit or facilitate commission of any felony.” “[T]he first step in
determining if particular conduct constitutes a kidnapping is to
determine ‘whether the facts show conduct that can reasonably be
described as “confining, abducting or imprisoning.” ’ ” Conner v.
State, 19 So. 3d 1117, 1123 (Fla. 2d DCA 2009) (quoting Berry v.
State, 652 So. 2d 836, 838 (Fla. 4th DCA 1994), approved, 668 So. 2d
967 (Fla. 1996)).

 We have no trouble concluding that the evidence that M.S. had
been involuntarily committed to a mental health facility pursuant to
the Baker Act was sufficient to establish that she had been confined
against her will. See § 787.01(1)(a)(2). But the evidence failed to
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establish that it was Bybee who confined her. Unquestionably, by
sending the fraudulent email to M.S.’s doctor, Bybee set in motion the
chain of events that led to her being Baker Acted again, and the
evidence supported a finding that his intent in sending the email was
that she be Baker Acted again. Nonetheless, M.S.’s confinement
resulted not from his sending of the email but from two intervening
and independent causes: first, the deputies who were dispatched to
M.S.’s house pursuant to the phone call from her doctor’s office made
an independent determination, based on their personal observations
of her behavior, that she should be transported to the hospital for
further examination; second, the medical staff at the hospital exam-
ined M.S. and made their own independent determination that she
should be involuntarily committed. The record is devoid of evidence
of any common plan or scheme among Bybee, the responding
deputies, and the medical staff at the hospital to secretly confine M.S.
against her will. Cf. § 777.011, Fla. Stat. (2019) (“Whoever commits
any criminal offense against the state, whether felony or misde-
meanor, or aids, abets, counsels, hires, or otherwise procures such
offense to be committed, and such offense is committed or is at-
tempted to be committed, is a principal in the first degree and may be
charged, convicted, and punished as such, whether he or she is or is
not actually or constructively present at the commission of such
offense.”).

 Moreover, and more significantly, in light of those two intervening
and independent causes of M.S.’s involuntary commitment, the
evidence wholly failed to establish that M.S. had been confined
“without lawful authority.” See § 787.01(1)(a) (providing that
kidnapping requires “forcibly, secretly, or by threat confining,
abducting, or imprisoning another person against her or his will and
without lawful authority” (emphasis added)). Both the responding
deputies and the hospital staff were statutorily authorized to make the
determinations that they made. See § 394.463, Fla. Stat. (2016). In
transporting and committing M.S. to the hospital, they committed no
crime, so there is no criminal liability that can be imputed to Bybee. In
other words, because M.S. was never kidnapped, Bybee cannot be
guilty of having kidnapped her.

Under these circumstances, “it would be a waste of judicial
resources to wait until [Bybee] seeks postconviction relief for
ineffective assistance of counsel when the unreasonableness of the
actions of trial counsel and the prejudice to [Bybee] are indisputable
from the face of the record before us.” See Monroe, 191 So. 3d at 404;
Twigg, 254 So. 3d at 470 (“Under these circumstances, ‘[i]t would be
a waste of judicial resources to postpone addressing this issue until
[Appellant] seeks post-conviction relief for ineffective assistance of
counsel below.’ ” (quoting Lesovsky v. State, 198 So. 3d 988, 992 (Fla.
4th DCA 2016))). Accordingly, we reverse the conviction on Count
2 and remand for resentencing pursuant to a corrected scoresheet.4

Bybee asks that we remand for resentencing before a different
judge, arguing for the first time that the trial judge improperly
considered acquitted conduct in imposing sentence. Because Bybee
failed to object on this ground at the sentencing hearing, we consider
this argument only for fundamental error.5 See Hannum v. State, 13
So. 3d 132, 135 (Fla. 2d DCA 2009) (stating that an argument that the
trial court improperly considered certain factors in imposing sentence
is cognizable for the first time on direct appeal if it is fundamental).

Having reviewed the sentencing transcript and observing that
although facing a sentencing range of 8.79 years’ imprisonment to
life, Bybee was sentenced to less than sixteen years’ imprisonment—
well below the maximum—we hold that he has failed to carry his
burden of establishing fundamental error. See Strong v. State, 254 So.
3d 428, 436-37 (Fla. 4th DCA 2018) (Levine, J., dissenting) (rejecting
the majority’s assessment that “the state did not meet its burden of
showing that the trial court did not rely on impermissible factors in

sentencing” because fundamental error analysis shifts the burden to
the defendant to show that the trial court did rely on them). We do not,
therefore, direct resentencing by a different judge. We note, however,
that this court has recently stated for the first time that “[a] court
cannot ‘rely on conduct of which the defendant has actually been
acquitted when imposing a sentence.’ ” Love v. State, 285 So. 3d 344,
346 (Fla. 2d DCA 2019) (quoting Ortiz v. State, 264 So. 3d 1032,
1034 (Fla. 4th DCA 2019)).

As stated above, we reverse the conviction on Count 2 and remand
for resentencing pursuant to a corrected scoresheet. In all other
respects, the judgment is affirmed.

 Affirmed in part; reversed in part; remanded for further proceed-
ings. (CASANUEVA and SMITH, JJ., Concur.)
))))))))))))))))))

1See § 394.463(2)(a)(2), Florida Statutes (2016) (providing that a law enforcement
officer shall take a person who appears to meet the criteria for involuntary examination
under the Act into custody and to deliver that person to the nearest appropriate facility
for examination).

2The record indicates that defense counsel believed that such a motion would be
meritless; therefore, he was not going to “insult anybody” or “waste any time” by
making it anything more than pro forma.

3Bybee urges us to hold that he preserved his challenge by raising it in his post-trial
motion for arrest of judgment, but a motion for arrest of judgment is not a substitute for
a motion for a judgment of acquittal based on the sufficiency of the evidence. Clifton
v. State, 79 So. 707, 709 (Fla. 1918) (“A motion in arrest of judgment does not raise the
question of the sufficiency of the evidence, nor does it reach a question of variance
between the allegation and proof.”); see also Fla. R. Crim. P. 3.610.

4Although the jury was also instructed on the lesser included offense of false
imprisonment, that statute likewise requires that the victim be confined “without lawful
authority.” See § 787.02(1)(a).

5Because the asserted error goes to the sentencing process rather than the sentencing
order, it would not be cognizable under Florida Rule of Criminal Procedure
3.800(b)(2). See Jackson v. State, 983 So. 2d 562, 572-73 (Fla. 2008) (explaining that
rule 3.800(b)(2) “was never intended to allow a defendant (or defense counsel) to sit
silent in the face of a procedural error in the sentencing process and then, if unhappy
with the result, file a motion under rule 3.800(b)”).

*        *        *

Criminal law—First degree murder—Self-defense—Evidence—Trial
court erred in granting state’s motion in limine to prohibit defendant
from introducing knife found in victim’s pants pocket and toxicology
report indicating victim’s blood-alcohol content at time of incident was
.07—Evidence was relevant to defendant’s state of mind and validity
of his theory of self-defense, given defendant’s testimony that he knew
victim became aggressive when drinking alcohol and that he smelled
alcohol on victim at time of incident and his testimony that he fre-
quently saw victim carrying knife in the past—New trial required

WAYMON TK MILLEDGE SWILLEY, III, Appellant, v. STATE OF FLORIDA,
Appellee. 2nd District. Case No. 2D19-65. Opinion filed May 6, 2020. Appeal from the
Circuit Court for Pinellas County; Michael F. Andrews, Judge. Counsel: Howard L.
Dimmig, II, Public Defender, and Ama N. Appiah, Special Assistant Public Defender,
Bartow, for Appellant. Ashley Moody, Attorney General, Tallahassee, and C. Todd
Chapman, Assistant Attorney General, Tampa, for Appellee.

(KHOUZAM, Chief Judge.) Waymon Swilley was charged with
second-degree murder by stabbing his neighbor in the neck during an
argument. He admitted to the stabbing but argued that he acted in self-
defense. After a lengthy trial, the jury found him guilty as charged and
he was sentenced to life imprisonment. Swilley raises eight arguments
on appeal, six of which are without merit. However, because two
pieces of evidence indicating his state of mind and the validity of his
self-defense theory were improperly excluded, we reverse the murder
conviction and remand for a new trial.

Swilley used to be friends with his neighbor, Adrian Johnson, and
the two often spent time together before their relationship turned
hostile. One day, Johnson angrily approached Swilley to confront him
over a recent insult. The resulting altercation culminated in Swilley
pulling out a knife and fatally stabbing Johnson in the neck. At trial,
Swilley adopted a self-defense theory, arguing that he stabbed
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Johnson out of fear for his life. He claimed that Johnson was a much
bigger man who continued to threateningly invade Swilley’s personal
space despite repeated warnings to stop. He also smelled alcohol on
Johnson’s breath and knew from past observation that Johnson
became aggressive when drinking alcohol. Furthermore, Swilley
claimed that Johnson carried a knife on his person, and Swilley knew
this because he had seen Johnson with it on previous occasions while
relaxing on a porch or in a truck.

Before trial, the State filed a motion in limine to prohibit Swilley
from introducing, among other things, a toxicology report indicating
that Johnson had a blood-alcohol content (BAC) of about .07 and a
knife found in Johnson’s pants pocket. The trial court ultimately
granted the motion, finding that a .07 BAC was too low to be relevant
and that the knife in Johnson’s shorts was not probative evidence for
a self-defense claim because it was never drawn or visible to Swilley.

“Trial court decisions relating to the admission of evidence are
reviewed for an abuse of discretion.” Graham v. State, 207 So. 3d 135,
142 (Fla. 2016) (citing San Martin v. State, 717 So. 2d 462, 470-71
(Fla. 1998)). A trial court decision is an abuse of discretion when it is
“arbitrary, fanciful, or unreasonable.” Id. (quoting Johnson v. State,
40 So. 3d 883, 886 (Fla. 4th DCA 2010)). Conversely, “[i]f reasonable
men could differ as to the propriety of the action taken by the court,
then the action is not unreasonable and there can be no finding of an
abuse of discretion.” Id. (quoting Canakaris v. Canakaris, 382 So. 2d
1197, 1203 (Fla. 1980)).

Despite this deference to the evidentiary decisions of the trial court,
“[a] homicide defendant is afforded wide latitude in the introduction
of evidence supporting his self-defense theory.” Warren v. State, 577
So. 2d 682, 684 (Fla. 1st DCA 1991) (citing Borders v. State, 433 So.
2d 1325 (Fla. 3d DCA 1983)). Furthermore:

“Where there is even the slightest evidence of an overt act by the

victim which may be reasonably regarded as placing the accused
apparently in imminent danger of losing his life or sustaining great
bodily harm, all doubts as to the admissibility of evidence bearing on
his theory of self-defense must be resolved in favor of the accused.”

Id. (citing Quintana v. State, 452 So. 2d 98, 100 (Fla. 1st DCA 1984)).
Thus, “[i]t is error to exclude testimony which bears directly on the
defendant’s state of mind, the relationship between the victim and
defendant, and the victim’s reputation for violence when under the
influence of alcohol.” Id.

In Arias v. State, 20 So. 3d 980 (Fla. 3d DCA 2009), the Third
District considered a situation similar to Swilley’s case. Arias, a
security guard, was having an illegally parked car towed out of his
apartment complex when the car owner came out to the parking lot. Id.
at 981. A verbal altercation ensued, and the car owner threatened to
kill Arias. Arias drew a gun, hoping to scare the car owner away.
Instead of fleeing, however, the car owner ripped off his shirt and
charged at Arias, pounding his chest and telling Arias to shoot him.
Arias then shot and killed the car owner. When he was charged with
first-degree murder, Arias claimed self-defense. To support his self-
defense theory, he testified that the car owner looked and acted
intoxicated and under the influence of cocaine. Id. at 982. He also
sought to introduce toxicology results indicating that the car owner
had cocaine in his system and a BAC of .21. However, the trial court
granted the State’s motion in limine to exclude the toxicology report.
On appeal, the Third District reversed, holding that “so long as the
defendant takes the stand and testifies to his observation of the
intoxication of the victim, the toxicology results are admissible.” Id.
at 983. And because the defendant took the stand and testified that the
victim appeared intoxicated, the toxicology evidence was admissible
“to confirm the defendant’s perception that the victim was, in fact,
intoxicated.” Id. at 984 (quoting Diaz v. State, 747 So. 2d 1021, 1024
(Fla. 3d DCA 1999)).

Similarly, and in support of his own self-defense theory, Swilley
testified that Johnson was aggressive when drinking and smelled like
alcohol during the incident leading to his death. The toxicology report
indicated that Johnson had a BAC of about .07, a finding that might
have supported Swilley’s allegation. The trial judge excluded this
evidence, finding that a .07 BAC was too low to be relevant. But far
from being inconsequential, a .07 BAC is just below the threshold for
a DUI conviction. See § 316.193(1)(b), Fla. Stat. (2017). And even if
the trial court was right in doubting what a .07 BAC could prove, any
doubt should have been resolved in Swilley’s favor. See Warren, 577
So. 2d at 684.

Like the toxicology report, testimony about the knife found on
Johnson’s person should also have been admitted. The Third District’s
decision in Munoz v. State, 45 So. 3d 954 (Fla. 3d DCA 2010) is
illustrative on this point. In that case, Munoz appealed from a
manslaughter conviction, arguing that he should have been allowed
to testify about the victim’s reputation for carrying firearms. Id. at
956. While the Third District affirmed for other reasons, the court
agreed that “whether [the victim] routinely carried a firearm was
relevant to his claim of self-defense.” Id. at 957. Such evidence of the
victim’s character demonstrated the reasonableness of the defendant’s
fear and the need to react with force, provided the defendant knew
about this routine or character trait before the killing. Id.

Consistent with the analysis in Munoz, Swilley was allowed to
testify about Johnson’s routine or “character” of carrying a knife, but
through evidence of specific acts by Johnson in the past instead of
through reputation evidence. More specifically, Swilley testified that
he often spent time with Johnson when they used to be friends and
frequently saw Johnson carrying the knife after work or relaxing on a
porch. But this was not the only character evidence of Johnson’s
routine available to Swilley. At first blush, the knife found in John-
son’s pants pocket seems to have no bearing on Swilley’s fear during
their argument because Johnson never drew or otherwise revealed it
before Swilley stabbed him. But under these specific facts, third-party
testimony about the knife serves a very narrow and specific purpose
like that of the toxicology report: corroboration. Just as the toxicology
report lends credibility to Swilley’s claim that Johnson had been
drinking, so too does the knife in Johnson’s pants lend credibility to
Swilley’s claim that Johnson frequently carried such a weapon. This
corroborative evidence was therefore relevant to Swilley’s self-
defense claim. See Reddick v. State, 443 So. 2d 482, 483-84 (Fla. 2d
DCA 1984) (holding that third-party testimony corroborating
defendant’s testimony about murder-victim’s past acts was relevant
to defendant’s self-defense claim because it boosted his credibility).
And “[w]here evidence tends in any way, even indirectly, to establish
a reasonable doubt of defendant’s guilt, it is error to deny its admis-
sion.” Campbell v. State, 2 So. 3d 291, 295 (Fla. 4th DCA 2007)
(citing Wagner v. State, 921 So. 2d 38 (Fla. 4th DCA 2006)).

In light of these considerations, we conclude that it was improper
for the victim’s toxicology report and third-party testimony about his
knife to be excluded, compelling us to reverse and remand for a new
trial.

Reversed, remanded for new trial. (LaROSE, J., and CASE,
JAMES R., ASSOCIATE SENIOR JUDGE, Concur.)

*        *        *

Criminal law—Juveniles—Error to impose public defender’s fee
without affording juvenile notice of right to hearing to contest the fee—
On remand, fee may be reimposed after proper notice and opportunity
for juvenile to be  heard—Challenge to cost of prosecution was waived
where juvenile did not object when cost was announced at sentencing

J.W., Appellant, v. STATE OF FLORIDA, Appellee. 2nd District. Case No. 2D18-
2897. Opinion filed May 6, 2020. Appeal from the Circuit Court for Polk County; Mark
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H. Hofstad, Judge. Counsel: Howard L. Dimmig, II, Public Defender, and Matthew D.
Bernstein, Assistant Public Defender, Bartow, for Appellant. Ashley Moody, Attorney
General, Tallahassee, and Johnny T. Salgado, Assistant Attorney General, Tampa, for
Appellee.

(KELLY, Judge.) J.W. appeals from the disposition order that finds he
committed the delinquent acts of burglary of a dwelling and petit theft,
withholds an adjudication of delinquency, and places him on proba-
tion. We affirm the disposition order without elaboration, but we
reverse the order, in part, which imposes $100 for the services of the
public defender under sections 985.033 and 939.29, Florida Statutes
(2018).

J.W. filed a motion to correct disposition order under Florida Rule
of Juvenile Procedure 8.135(b)(2) challenging the public defender fee.
The motion was deemed denied upon the expiration of time for
judicial action. We strike the $100 fee because the trial court failed to
give J.W. notice of his right to a hearing to contest the fee when it was
imposed at sentencing. See § 939.29(5); Davis v. State, 286 So. 3d
898, 899 (Fla. 2d DCA 2019); Newton v. State, 262 So. 3d 849, 849-
50 (Fla. 2d DCA 2018). The court may reimpose the $100 public
defender fee after proper notice and the opportunity for J.W. to be
heard on that issue. See Gedehomme v. State, 160 So. 3d 533, 534 (Fla.
2d DCA 2015); Neal v. State, 62 So. 3d 1277, 1277-78 (Fla. 2d DCA
2011).

In his motion, J.W. also challenged the imposition of $150 for the
cost of prosecution. However, because J.W. did not object when the
cost was announced at sentencing, the matter was waived for appellate
review. See Rivera v. State, 34 So. 3d 207, 209 (Fla. 2d DCA 2010)
(holding that a motion to correct sentencing error will not preserve the
imposition of prosecution costs for appellate review where the trial
court orally pronounces the cost and no objection was raised).

Accordingly, we affirm the disposition order but strike the $100
public defender fee and remand for further proceedings.

Affirmed in part, reversed in part, and remanded.
(BADALAMENTI and ROTHSTEIN-YOUAKIM, JJ., Concur.)

*        *        *

Guardianship—Appointed counsel—Right to counsel—Ineffective
assistance of counsel—Conflict of interest—Claim that respondent in
guardianship proceeding had a constitutional right to discharge her
appointed counsel who openly agreed with petitioner and either
represent herself or require new appointed counsel—Sixth Amend-
ment applies exclusively to criminal matters—Under Faretta and
Nelson, trial court had no obligation in a guardianship proceeding to
substitute counsel or allow respondent to represent herself—Respon-
dent has no constitutional right to challenge the effective assistance of
her appointed counsel—Trial court violated section 744.102(1) by
forcing respondent to go forward with appointed counsel who
advocated for what counsel perceived to be in respondent’s best
interests rather than respondent’s expressed interests, and disregard-
ing respondent’s claims of a conflict of interest—Remand with
directions to appoint conflict-free counsel at new hearing on petition
for guardianship

BETH ANN ELISA ERLANDSSON, Appellant, v. GUARDIANSHIP OF BETH
ANN ELISA ERLANDSSON, Appellee. 4th District. Case Nos. 4D19-2521 & 4D19-
2522. May 6, 2020. Consolidated appeal from the Circuit Court for the Nineteenth
Judicial Circuit, Indian River County; Michael J. Linn, Judge; L.T. Case Nos. 31-2019-
GA000024 and 31-2019-GA000025. Counsel: Charles E. Ray of Charles E. Ray, P.A.,
Port St. Lucie, for appellant. No appearance for appellee.

(WALSH, LISA S., Associate Judge.) Appellant Beth Ann Elisa
Erlandsson appeals from an order appointing her parents as plenary
guardians over her person and property. We have jurisdiction. See Art.
V, § 4(b)(1), Fla. Const. For the reasons set forth below, we reverse
and remand for a new hearing with respect to the parents’ petition for
limited guardianship.

Background
Appellant’s parents filed a petition for limited guardianship

seeking to remove their daughter’s rights specified in sections
744.3215(2) and (3), Florida Statutes (2019), except for her right to
vote and right to marry. The petition alleged that Appellant was not
attending to her basic medical and psychiatric needs and was unable
to manage her own finances. The trial court appointed an examining
committee to investigate and provide a report and recommendation to
the court.

According to the committee’s reports, Appellant was not taking
care of her medical or psychiatric needs. Her diabetes was unchecked,
resulting in significant blood sugar fluctuations, and her inattention to
self-care caused her to become blind in one eye and legally blind in the
other. Her mental health fared no better. She was schizophrenic and
extremely paranoid. She had recently been involuntarily committed
to a mental health facility, and demonstrated a need for long-term
psychiatric care. The examining committee unanimously reported that
Appellant lacked the capacity to exercise her basic rights and recom-
mended that a plenary guardian be appointed, which was in excess of
the relief sought in the petition for limited guardianship.

The trial court appointed counsel to represent Appellant in the
guardianship hearings. Appellant asked to discharge her appointed
counsel, objecting throughout the hearing to her lawyer’s representa-
tion and to having a guardianship imposed. Despite her client’s
objections, appointed counsel did not seek to withdraw, believing her
client lacked the capacity to make the decision to fire her. Appellant
continued to object to counsel’s representation, and the trial court
denied her request to discharge her lawyer.

At the hearing, appointed counsel briefly cross-examined one
witness, but did not object to the admission of evidence and did not
cross-examine the other witnesses. Appellant attempted to cross-
examine a witness herself, but was prohibited from doing so. Ap-
pointed counsel declined to offer any evidence on Appellant’s behalf,
and Appellant complained, “I think my attorney should have some
evidence and things in my favor.” Finally, appointed counsel argued
in favor of a plenary guardianship, against Appellant’s clear and
express wish that no guardianship be established:

[APPOINTED COUNSEL]: Your Honor, based upon my

conversations with my client and with her parents and the records that
I saw I feel that a refusal to take medication for her schizophrenia and
certain things that she has done to harm herself physically and
medically.

* * *
APPELLANT: I have not harmed myself physically and I will not

have her as the attorney and she has done nothing in my support or
argued in my favor.

* * *
[APPOINTED COUNSEL]: And it’s my understanding that she is

blind in one eye and legally blind in the other because of actions that
she took not protecting herself.

* * *
[APPOINTED COUNSEL]: In addition, she has diabetes and

because she refuses to apply for SSI and get Medicaid the family can’t
afford to buy the insulin, and she’s sharing her father’s insulin. And
because she refuses to take the medication for the schizophrenia her
condition is only worsening. I’m not saying that in the future she
might not have the capacity to exercise some of her rights, but unless
she takes the medication she’s never going to improve. So at the
present time I have to agree with [the Petitioner] that she has to be
under guardianship.

(emphasis added).
The trial court ordered a plenary guardianship, appointing Appel-

lant’s parents as guardians.
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Analysis
Questions of statutory interpretation are reviewed de novo. Hilton

v. State, 961 So. 2d 284, 288 (Fla. 2007); Borden v. E.-European Ins.
Co., 921 So. 2d 587, 591 (Fla. 2006). Similarly, issues as to whether
the trial court satisfied due process are reviewed de novo. VMD Fin.
Servs., Inc. v. CB Loan Purchase Assocs., LLC, 68 So. 3d 997, 999
(Fla. 4th DCA 2011).

At several points during the hearing, Appellant clearly indicated
her dissatisfaction with appointed counsel and her desire to proceed
with substitute appointed counsel. On appeal, she urges this court to
extend principles of constitutional criminal law to guardianship
proceedings and argues that she was not afforded her right to counsel
under the guardianship statute.

A trial judge in guardianship proceedings has a mandatory
statutory obligation to appoint counsel for the alleged incapacitated
person. This obligation is established under section 744.331(2)(b),
Florida Statutes (2019):

(2) Attorney for the alleged incapacitated person.—

* * *
(b) The court shall appoint an attorney for each person alleged to be
incapacitated in all cases involving a petition for adjudication of
incapacity. The alleged incapacitated person may substitute her or his
own attorney for the attorney appointed by the court.

Attorneys appointed pursuant to section 744.331(2)(b) are awarded
reasonable fees, either “paid by the guardian from the property of the
ward or, if the ward is indigent, by the state.” § 744.331(7)(b), Fla.
Stat. (2019).

Appellant first argues that she had a constitutional right to
discharge counsel and either represent herself or require a new
appointed lawyer. She argues that when she voiced her displeasure
with counsel, the trial court should have conducted a colloquy under
Faretta v. California, 422 U.S. 806 (1974) and Nelson v. State, 274
So. 2d 256 (Fla. 4th DCA 1973). Faretta1 and Nelson2 enforce the
rights of a criminal defendant to the assistance of counsel and to self-
representation under the Sixth Amendment to the United States
Constitution, and Article I, section 16 of the Florida Constitution. The
text of the Sixth Amendment applies exclusively to criminal matters,
and not to guardianship proceedings.3 Under Faretta and Nelson, the
trial court had no obligation in a guardianship proceeding to substitute
counsel or allow Appellant to represent herself.4

Similarly, we reject Appellant’s argument that she has a constitu-
tional right to challenge the effective assistance of her appointed
counsel. In cases applying the due process clause of the Florida
Constitution or the federal constitution, courts have found that the
appointment of counsel is required only in proceedings where
incarceration or involuntary commitment may be imposed5 or where
a parent faces loss of the right to parenthood, such as in termination of
parental rights proceedings.6 A right to effective assistance of counsel
under the due process clause has not been extended beyond those
areas. See S.B. v. Dep’t of Children & Families, 851 So. 2d 689, 694
(Fla. 2003) (“[I]n civil dependency proceedings which do not involve
the possibility of criminal charges against the parent or the permanent
termination of parental rights, there is no right to pursue a collateral
proceeding questioning the competency of court-appointed coun-
sel.”); In re Interest of D.B., 385 So. 2d 83, 87 (Fla. 1980) (constitu-
tional right to counsel for parents in dependency matters arises only in
proceedings which may result in permanent loss of parental custody).

We next address whether the trial court should have recognized
that a conflict of interest existed between Appellant and her court-
appointed counsel, and whether the court had a statutory duty to
appoint new counsel. Florida law defines the role of appointed counsel
in guardianship proceedings as follows:

(1) “Attorney for the alleged incapacitated person” means an attorney

who represents the alleged incapacitated person. The attorney shall
represent the expressed wishes of the alleged incapacitated person to
the extent it is consistent with the rules regulating The Florida Bar.

§ 744.102(1), Fla. Stat. (2019) (emphasis added). Representation of
a client’s expressed wishes in a guardianship proceeding is thus
required by section 744.102(1), Florida Statutes, in accord with
Florida Bar Rules 4-1.2(a) and 4-1.14.7 The language of the statute
clearly requires that a lawyer appointed in guardianship proceedings
represents the expressed wishes and not necessarily the “best interests”
of a prospective ward.

The Florida Bar Rules address the role of counsel where the client
suffers from mental or physical incapacity. Florida Bar Rule 4-1.2(a)
mandates that “a lawyer must abide by a client’s decisions concerning
the objectives of representation,” and “must reasonably consult with
the client as to the means by which they are to be pursued.” (emphasis
added). Moreover, Florida Bar Rule 4-1.14, which governs represen-
tation of a client under a disability, provides that:

(a) Maintenance of Normal Relationship. When a client’s ability

to make adequately considered decisions in connection with the
representation is impaired, whether because of minority, mental
disability, or for some other reason, the lawyer shall, as far as reason-
ably possible, maintain a normal client-lawyer relationship with the
client.

(b) Appointment of Guardian. A lawyer may seek the appoint-
ment of a guardian or take other protective action with respect to a
client only when the lawyer reasonably believes that the client cannot
adequately act in the client’s own interest.8

Appellant’s counsel struggled with her role because her client was

actively manifesting symptoms of a major mental illness:
[APPOINTED COUNSEL]: . . . . I have two problems. One is because

of her medical condition and her refusal to take medication I’m not
sure she has the capacity right now to make the decision about who
should represent her. The second problem is the only way anyone is
going to be able to represent her is if that attorney agrees that she is not
sick and that people are trying to make her sick, is that correct?
While the plain language of section 744.102(1) clearly requires

that an attorney represent the “expressed interests” of an alleged
incapacitated person, there is a dearth of Florida cases addressing the
obligation of appointed counsel in guardianship proceedings. In cases
outside of Florida, courts have held that even where a prospective
ward’s wishes are contrary to their own best interests, counsel is
obligated to advocate for their client’s wishes. In South Dakota, the
supreme court opined: “Traditionally, an attorney is appointed to
zealously advocate for a protected person’s wishes, regardless of
whether those wishes are in that person’s best interests. A court
representative (or guardian ad litem), on the other hand, is appointed
to act in a protected person’s best interests.” In re Guardianship of
Stevenson, 825 N.W.2d 911, 914-15 (S.D. 2013).

New Jersey adopts a similar approach. In Matter of M.R., 638 A.2d
1274, 1284 (N.J. 1994), the New Jersey Supreme court held that, even
where counsel is concerned that the prospective ward’s illness is
causing impairment, the proper role of an attorney in a guardianship
proceeding “is not to determine whether the client is competent to
make a decision, but to advocate the decision that the client makes.”
The court explained:

An attorney proceeds without well-defined standards if he or she

forsakes a client’s instructions for the attorney’s perception of the
client’s best interests. Further, if counsel has already concluded that
his client needs “help,” he is more likely to provide only procedural
formality, rather than vigorous representation.

Id. at 1285 (citations and internal quotation marks omitted). Still, the
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New Jersey high court acknowledged that the attorney’s role “does
not extend to advocating decisions that are patently absurd or that pose
an undue risk of harm to the client.” Id. at 1284-85. The attorney’s role
should be to advocate for the client’s choice, “as long as it does not
pose unreasonable risks for her health, safety, and welfare.” Id. at
1286.

An Iowa case takes the same approach as the New Jersey case. In
an unpublished decision in In re Guardianship of Fagan, No. 17-
0785, 909 N.W.2d 443, 2017 WL 5185449 (Iowa Ct. App. Nov. 8,
2017), an Iowa appellate court reversed an order establishing a
permanent guardianship over a 71-year-old proposed ward where his
appointed attorney, like appointed counsel for Appellant here,
misconstrued her role as his guardian ad litem. Mr. Fagan’s appointed
attorney filed a report recommending that it would be in Mr. Fagan’s
best interest for the trial court to establish a guardianship, which was
contrary to his “desire to live independently and manage his own
affairs.” Id. at *1. The appointed attorney for Mr. Fagan did not act as
his counsel, did not subject the petitioner’s case to adversarial testing,
did not advocate for his desire to live without a guardian, and did not
advocate for a limited guardianship. Id. The court held that the
appointed attorney operated under an actual conflict of interest by
acting as Mr. Fagan’s guardian ad litem, rather than as his lawyer.
Reversal was “necessary due to Fagan not receiving representation
during the course of this proceeding.” Id. at *2.

Likewise, Appellant did not receive the assistance of counsel as
required by statute. While some of Appellant’s comments reflected
the symptoms of mental illness, many of Appellant’s expressed
wishes were relevant to this guardianship proceeding. For example,
Appellant wanted to confront live witness testimony by cross-
examination. She wanted to present evidence. She wanted to testify.
She wanted to present argument to the judge why a guardianship
should not be imposed.

Section 744.102(1) requires that an appointed attorney “shall
represent the expressed wishes of the alleged incapacitated person to
the extent it is consistent with the rules regulating The Florida Bar.”
The statute manifests an intent to ensure that an alleged incapacitated
person’s voice and wishes are heard and considered. While counsel no
doubt believed that Appellant’s physical and mental conditions
required a guardianship, she still was obligated to represent her
client’s expressed wishes rather than preventing her from expressing
her views.

“[E]ven if an attorney thinks the guardianship would be in the
client’s best interest, the attorney whose client opposes guardianship
is obligated . . . to defend against the guardianship petition.” Vicki
Gottlich, The Role of the Attorney for the Defendant in Adult Guard-
ianship Cases: An Advocate’s Perspective, 7 Md. J. Contemp. Legal
Issues 191, 201-02 (1996) (emphasis added). In forcing Appellant to
go forward with a lawyer advocating for what counsel perceived to be
her client’s “best interests,” rather than the client’s “expressed
interests,” the trial court disregarded Appellant’s claims of a conflict
of interest, and violated section 744.102(1), Florida Statutes. We
therefore reverse the order below establishing a permanent guardian-
ship and remand with directions to appoint conflict-free counsel to
represent Appellant at a new hearing on the petition for guardianship.

Reversed and Remanded for further proceedings consistent with
this opinion. (WARNER and FORST, JJ., concur.)
))))))))))))))))))

1In Faretta, the United States Supreme Court enforced a criminal defendant’s Sixth
Amendment right to self-representation in criminal matters as “independently found
in the structure and history of the constitutional text.” 422 U.S. at 819 n.15.

2In Nelson, we held that when a criminal defendant voices displeasure with
appointed counsel, a trial court is required to inquire whether there is a basis to believe
counsel is ineffective, again, applying the Sixth Amendment. 274 So. 2d at 258-59.

3See, e.g., Jones v. State, 69 So. 3d 329, 334 (Fla. 4th DCA 2011) (Faretta inquiry

not required in post-conviction proceedings); Martinez v. Ct. of App. of Cal., 528 U.S.
152, 163 (2000) (no right of self-representation under Faretta in direct appeal from
criminal conviction); see also In re Conservatorship of Joel E., 33 Cal. Rptr. 3d 704,
708-11 (Cal. Ct. App. 2005) (the Sixth Amendment does not afford individuals a right
to self-representation in civil proceedings).

4Moreover, Appellant never asked to represent herself.
5See, e.g., Vitek v. Jones, 445 U.S. 480, 496-97 (1980) (due process right to counsel

in hearings for involuntary commitment of prisoner to mental facility); In re Gault, 387
U.S. 1, 30-31 (1967) (due process right to counsel in juvenile delinquency hearings);
Pullen v. State, 802 So. 2d 1113, 1119 (Fla. 2001) (due process right to counsel in
involuntary civil commitment proceedings under the Baker Act); Ivey v. Dep’t of
Children & Family Servs., 974 So. 2d 480, 481 (Fla. 2d DCA 2008) (right to counsel
in proceedings for the involuntary commitment of a sexual predator under the Jimmy
Ryce Act).

6See J.B. v. Fla. Dep’t of Children & Families, 170 So. 3d 780, 789 (Fla. 2015) (due
process right to effective assistance of counsel in termination of parental rights
proceedings); see also K.H. v. Children’s Home Society of Fla., 120 So. 3d 104, 107
(Fla. 4th DCA 2013) (due process right to counsel for objecting biological father in
adoption proceedings); O.A.H. v. R.L.A., 712 So. 2d 4, 4 (Fla. 2d DCA 1998) (due
process right to counsel for non-consenting parent in an adoption proceeding).

7For ease of reference, this opinion will refer to the Rules Regulating the Florida Bar
as the “Florida Bar Rules,” and will refer to a specific rule as a “Florida Bar Rule.”

8We do not read this section to entitle appointed counsel in a guardianship
proceeding to counter her client’s express wishes not to have a guardian appointed.
Such a reading would conflict with section 744.331(2)(b).

*        *        *

Dissolution of marriage—Equitable distribution—Marital assets—
Accounts—Pensions—Survivor benefits—Alimony—Income—Life
insurance as security—Trial court erred by equitably distributing as
marital assets to husband certain brokerage and retirement accounts
even though they had been liquidated and spent prior to final hearing
to pay marital debts—There was no determination by the trial court
that husband wrongfully depleted the accounts through any miscon-
duct or that liquidated funds were used for any purpose that would
support crediting the value of the depleted assets to him—Error to
award wife an amount of permanent periodic alimony without
determining the income wife could receive from her share of the
proceeds from the sale of marital residence—Trial court did not err in
failing to account for wife’s income from investment account and
husband’s retirement plan—No expert witness testimony was
presented concerning the performance of those funds and any potential
income wife could earn from her portion of retirement plan was
speculative where there was no evidence corroborating husband’s
assertion that he was retiring soon—No error in ordering husband to
pay for both life insurance and a survivor benefit under his pension
plan where trial court made no finding that wife’s entitlement to
survivor benefit was for the purpose of securing her alimony award—
Trial court erred by equitably distributing to wife a survivor benefit
attached to husband’s pension without determining the value of the
survivor benefit and determining who bears the cost of the benefit—
Trial court erred by failing to make requisite findings to support ruling
requiring husband to secure wife’s alimony award with life insurance

OTTO HANS VAN MAERSSEN, Appellant, v. DIANA GERDTS, Appellee. 4th
District. Case No. 4D19-133. May 6, 2020. Appeal and cross-appeal from the Circuit
Court for the Fifteenth Judicial Circuit, Palm Beach County; Catherine M. Brunson,
Judge; L.T. Case No. 50-2014-DR-011731-XXXX-MB. Counsel: Otto Hans Van
Maerssen, Walnut Creek, California, pro se. Andrew S. Berman and Brian M. Karpf of
Young, Berman, Karpf & Gonzalez, P.A., Miami, for appellee.

(CONNER, J.) Otto Hans Van Maerssen (“Husband”) appeals the
final judgment of dissolution of marriage asserting multiple errors by
the trial court. Diana Gerdts (“Wife”) cross-appeals, asserting
additional errors. As to the errors asserted by Husband, we reverse as
to three of the issues raised and affirm the trial court’s rulings as to the
remainder of the issues without discussion. We explain our reasons for
reversing, based on our determination that the trial court erred by:
(1)(a) equitably distributing as marital assets to Husband certain
accounts, even though they had been liquidated and spent prior to the
final hearing, and (b) equitably distributing to Wife a survivor benefit
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attached to Husband’s pension, without determining the value of the
survivor benefit and determining who bears the cost of the benefit; (2)
awarding Wife an amount of permanent periodic alimony without
determining the income she could receive from her share of certain
equitably distributed marital assets; and (3) failing to make findings
to support the ruling requiring Husband to secure Wife’s alimony
award with life insurance. As to the errors asserted by Wife on cross-
appeal, we affirm the trial court without discussion. Thus, we affirm
in part, reverse in part, and remand for further proceedings.

Background
The parties had been separated for several years prior to Husband

filing the dissolution action. At the time of the final hearing, they had
been married seventeen years. When the action was filed, Florida was
Husband’s primary residence, but he was living out of the country and
working as a diplomat employed by the federal government. Wife was
residing in Florida and had been a homemaker during most of the
marriage, caring for their minor child, who reached majority age
during the pendency of the proceedings. Having been admitted to
practice law in four bars, Husband represented himself throughout the
majority of the proceedings below. Husband was ordered to pay Wife
temporary alimony, child support, and temporary attorney’s fees
during the proceedings.

Relevant to the issues raised in this appeal, the evidence at the final
hearing indicated the primary marital assets for equitable distribution
were: the marital home; Husband’s Thrift Savings’ Plan, a federal
employee retirement investment account (“TSP account”); and
Husband’s federal pension plan. Regarding alimony, Husband
testified and argued at the final hearing that he would be retiring from
his State Department career within two months after the hearing.
According to Husband, his retirement pension would provide a
fraction of his salary. He asserted Wife should not receive any
alimony because after the division of the proceeds from the pending
sale of the marital home and his TSP account, Wife would be getting
just over half a million dollars, in addition to a share of his pension.
Husband also argued that the trial court should impute income to
Wife, asserting that despite her medical problems, she had been, and
was then, working.

Only three witnesses testified at the final hearing: Husband, Wife,
and Wife’s accountant.

Husband testified that as a foreign service officer, he was facing
involuntary retirement in the next two months. However, Husband did
not present admissible evidence to corroborate that contention. He
testified that after his retirement, he intended to obtain other employ-
ment and that the State Department would provide him with a
program to help him obtain employment after retirement.

Husband attempted to testify concerning his investment funds, but
Wife’s objections to his testimony concerning performance of those
funds and rates of return were sustained. Notably, Husband did not
enter an updated financial affidavit into evidence. When asked about
the earlier financial affidavit he filed, he maintained it had been
accurate. However, Husband was impeached by his deposition
testimony in which he admitted his financial affidavit was in fact
inaccurate in terms of his income and expenses and needed to be
updated.

Regarding Wife’s request that her alimony award be secured by
life insurance, Husband testified that his federal employee group life
insurance policy would continue after his retirement if he so chose, but
that there was also the option to receive a survivor’s benefit under his
pension plan. He argued that it would not make sense to have both the
life insurance and the monthly survivorship benefit, since both would
pay out upon his death.

Wife’s accountant testified as a forensic accounting expert. He
prepared and presented schedules to support his testimony about

Wife’s proposal for equitable distribution. On cross examination,
Husband elicited testimony from the accountant that two of the
accounts listed in his equitable distribution schedule under Husband’s
column had been liquidated. When asked why he kept those values on
the schedule of proposed assets to be distributed to Husband when the
accounts were liquidated to pay temporary attorney’s fees awarded to
Wife, the accountant testified that, in his opinion, Husband did not
need to liquidate those accounts to pay Wife’s temporary attorney’s
fees because Husband had a monthly surplus of income from his
nonmarital assets to pay the fee awards.

The trial court issued its final judgment dissolving the marriage and
made numerous findings and determinations not relevant to the issues
discussed in this opinion. We focus on the findings and determinations
pertinent to our discussion.

Regarding equitable distribution, the trial court noted three primary
marital assets to be distributed: the marital home and Husband’s TSP
account, which the parties agreed made up the majority of the marital
estate, as well as Husband’s pension plan. The final judgment
reflected that after the conclusion of the final hearing, the trial court
was advised the marital residence was sold and the parties agreed as
to the amount of the net proceeds. The trial court ordered that the net
proceeds be divided equally between the parties.

Regarding Husband’s TSP account, the trial court determined a
portion of the account was nonmarital. The amount of Husband’s
nonmarital portion was determined by the trial court, and the remain-
ing marital portion was distributed equally between the parties.

The trial court also determined that a portion of Husband’s pension
plan was nonmarital. After determining the amount of the nonmarital
portion, Wife was awarded one-half of the marital portion. The trial
court also awarded to Wife the monthly survivor benefit option under
the plan. The trial court noted that Husband did not object to Wife
receiving the survivor benefit option. However, the trial court made
no findings as to the value of the survivor benefit or the cost of the
benefit and which party was to bear the cost of the benefit.

The trial court awarded Wife permanent periodic alimony. In
addition, the trial court found that Husband admitted to having
multiple life insurance policies, including one in the amount of
$162,000. The trial court ordered Husband to secure his alimony
obligation with life insurance of at least $162,000 in death benefits or,
if his existing life insurance policies had a death benefit of more or less
than that amount, then in the full sum of the death benefit of the
current policies up to a maximum of $162,000.

After the final judgment was entered, both parties gave notice of
appeal.

Appellate Analysis

Equitable Distribution
The standard of review for the equitable distribution of marital

assets and liabilities is abuse of discretion. Canakaris v. Canakaris,
382 So. 2d 1197, 1202-03 (Fla. 1980). Moreover, “any distribution of
marital assets or marital liabilities shall be supported by factual
findings in the judgment or order based on competent substantial
evidence with reference to the [statutory] factors.” § 61.075(3), Fla.
Stat. (2015). Where “there is substantial competent evidence to
support the trial court’s finding[s], the appellate court cannot”
substitute its judgment for that of the trial court. Schriefer v. Schriefer,
831 So. 2d 1284, 1286 (Fla. 5th DCA 2002); see also Rowl v. Rowl,
864 So. 2d 1236, 1239 (Fla. 5th DCA 2004).

Husband makes various arguments that the trial court erred in its
equitable distribution of marital assets and liabilities. We affirm
without discussion all of the trial court’s rulings as to the various
equitable distributions contested by Husband, except for two of
Husband’s arguments, which we agree merit reversal. We address one
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of his arguments in this section. We address the second argument in
the third section of our analysis because it relates to the trial court’s
decision regarding security for the alimony award.

Husband contends that the trial court erroneously awarded him a
brokerage account and three retirement accounts as assets even though
they had been liquidated prior to the final hearing to pay marital
debts.1 The evidence showed that Husband liquidated the brokerage
account and the retirement accounts a few months before the final
hearing and used the funds to pay two temporary attorney’s fees
awards entered against him in favor of Wife a month prior to the
liquidation. There was no evidence that Husband used the funds for
any other purpose. Although Wife contends on appeal that Husband
did not need to liquidate those marital assets, based on her accoun-
tant’s testimony that Husband was yielding a monthly surplus of
income from his nonmarital assets at the time, Husband testified he
did not have sufficient funds to comply with the temporary fee
awards. The trial court made no finding as to whether Husband could
have paid the temporary fee awards without liquidating the marital
accounts.

As a general rule, “ ‘it is error to include in the equitable distribu-
tion scheme assets or sums that have been diminished or depleted
during the dissolution proceedings’ unless the depletion was the result
of misconduct.” Tillman v. Altunay, 44 So. 3d 1201, 1203 (Fla. 4th
DCA 2010) (emphasis added) (quoting Bush v. Bush, 824 So. 2d 293,
294 (Fla. 4th DCA 2002)). “[W]hen misconduct during the dissolu-
tion proceedings results in the dissipation of a marital asset . . ., the
misconduct may serve as a basis for assigning the dissipated asset to
the spending spouse when calculating equitable distribution.” Roth v.
Roth, 973 So. 2d 580, 584-85 (Fla. 2d DCA 2008) (citing Levy v. Levy,
900 So. 2d 737, 746 (Fla. 2d DCA 2005)); see also Romano v.
Romano, 632 So. 2d 207, 210 (Fla. 4th DCA 1994).

When considering whether the dissipation of an asset resulted from

misconduct, the question for the trial court is whether “one spouse
use[d] marital funds for his or her own benefit and for a purpose
unrelated to the marriage at a time when the marriage is undergoing an
irreconcilable breakdown.” Romano, 632 So. 2d at 210 (quoting
Gentile v. Gentile, 565 So. 2d 820, 823 (Fla. 4th DCA 1990)). The
misconduct necessary to support inclusion of dissipated assets in an
equitable distribution scheme does not include mismanagement or
simple squandering of marital assets in a manner of which the other
spouse disapproves. Segall v. Segall, 708 So. 2d 983, 986 (Fla. 4th
DCA 1998). Instead, to include a dissipated asset in the equitable
distribution scheme, there must be evidence of the spending spouse’s
intentional dissipation or destruction of the asset, and the trial court
must make a specific finding that the dissipation resulted from
intentional misconduct.

Roth, 973 So. 2d at 585 (alteration in original) (emphasis added); see
also Levy, 900 So. 2d at 746 (reversing award of dissipated asset
because the wife’s testimony that she used the asset for attorney’s fees
and living expenses during the dissolution proceedings was unrebut-
ted and the trial court did not find the wife guilty of misconduct);
Bush, 824 So. 2d at 294 (reversing award of dissipated asset when the
evidence showed that the husband exercised his stock options to pay
the parties’ financial obligations during the dissolution proceedings);
Cooper v. Cooper, 639 So. 2d 153, 155 (Fla. 2d DCA 1994) (reversing
award of dissipated asset when the husband’s testimony that he used
the IRA funds to pay temporary support obligations and his own living
expenses was unrebutted and there was no finding of misconduct);
Knecht v. Knecht, 629 So. 2d 883, 886 (Fla. 3d DCA 1993) (reversing
award of dissipated asset when no evidence contradicted the wife’s
testimony that she expended the funds in her IRA for support during
the dissolution proceedings).

Because there was no determination by the trial court that Husband

wrongfully depleted the accounts through any misconduct or that the
liquidated funds were used for any purpose that would support
crediting the value of this depleted asset to him, it was error to
distribute the value of the depleted accounts to him as marital assets.
Therefore, we reverse the equitable distribution of the contested
brokerage and investment accounts which were depleted at the time
of the final hearing due to a lack of any finding of misconduct by
Husband. Our reversal requires the trial court to re-determine the
equitable distribution of marital assets and liabilities to make appro-
priate adjustments to conform to the evidence. See Bush, 824 So. 2d
at 294. “[T]he trial court should not include assets depleted by either
party.” Id. As necessary, the trial court can entertain additional
evidence.

Alimony
“[T]he nature and amount of an award of alimony is a matter

committed to the sound discretion of the trial court.” Ryan v. Ryan,
927 So. 2d 109, 112 (Fla. 4th DCA 2006) (alteration in original)
(quoting Kovalchick v. Kovalchick, 841 So. 2d 669, 670 (Fla. 4th
DCA 2003)).

Husband and Wife make several different arguments contending
the trial court erred in the type and amount of alimony it awarded. We
affirm all the trial court rulings contested by Husband and Wife
without discussion, except for two contentions raised by Husband
which we now discuss.

Husband argues that the trial court erred in its computation of
alimony by failing to account for various sources of income in
determining Wife’s need. “Failing to attribute the income from
property being distributed to that party when determining need and
ability to pay is reversible error.” Hodge v. Hodge, 129 So. 3d 441,
444 (Fla. 5th DCA 2013). We have acknowledged that:

Income includes “annuity and retirement benefits, pensions, divi-

dends, interest, royalties, trusts, and any other payments, made by any
person [or] private entity. . . .” § 61.046(8), Fla. Stat. Florida courts
have interpreted the statutory language to mean that a court should
impute income that could reasonably be projected on a former
spouse’s liquid assets.

Rosecan v. Springer, 985 So. 2d 607, 609 (Fla. 4th DCA 2008)
(alterations in original). We have further explained:

A court should not require a spouse in need of alimony to deplete or

invade capital assets to maintain his or her standard of living. Hanks
v. Hanks, 553 So. 2d 340, 343 (Fla. 4th DCA 1989). However, in
ruling on a request for alimony, a court must consider “all sources of
income available to either party, including income available to either
party through investments of any asset held by that party.” §
61.08(2)(i), Fla. Stat. (2014).

Sherlock v. Sherlock, 199 So. 3d 1039, 1043 (Fla. 4th DCA 2016).
It appears from the evidence that the net proceeds of the sale of the

marital residence was a substantial sum, which the trial court equally
divided between the parties. The portion of the proceeds awarded to
Wife should be deemed available for generating investment income,
absent proof the money was used to purchase a new residence. See
Hodge, 129 So. 3d at 444. Thus, we agree with Husband that the trial
court reversibly erred in its determination of the amount of alimony
awarded to Wife without determining the income she could receive
from her share of the proceeds from the sale of the marital residence.

With respect to the portions of his TSP account, monthly pension,
and post-retirement survivors’ benefits awarded to Wife, Husband
further argues that the trial court failed to consider the income that
could be generated from those assets to support Wife after the
marriage. However, review of the transcript does not reflect any
competent substantial evidence concerning the rates of return on those
assets or the revenue that Wife could obtain from investing those
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assets. The transcript does reflect that Husband began to testify
concerning his investment funds, but Wife’s objections to his
testimony concerning performance of those funds and rates of return
were sustained. No expert witness testimony was presented on this
issue. Additionally, given that the trial court found that no evidence
was presented to corroborate Husband’s assertion that he would be
retiring soon, it appears that any potential income Wife could earn
from the portion of his retirement plan awarded to her would have
been speculative. Thus, we determine the trial court did not err in
failing to account for income from the investment account and the
retirement plan. However, because we are remanding for a
redetermination as to equitable distribution, which in turn requires a
re-evaluation of the amount of alimony to which Wife is entitled, and
because during the pendency of this appeal it appears Husband has
retired, it is appropriate for the trial court on remand to consider the
amount of income Wife can be expected to receive as to any invest-
ment accounts or retirement benefits awarded to her, assuming proper
and credible evidence of value is presented.

Insurance and Survivor Benefit to Protect Alimony
“We review a trial court’s imposition of a security requirement [to

protect alimony] for an abuse of discretion.” Galstyan v. Galstyan, 85
So. 3d 561, 566 (Fla. 4th DCA 2012).

Husband admitted at trial to having multiple life insurance policies,
including one in the amount of $162,000. The trial court ordered that
Husband would be required to secure his alimony obligations with life
insurance, determining that he should continue paying for the policy
with Wife being trustee and sole beneficiary of at least $162,000 in
death benefits or, if his existing life insurance policies had a death
benefit of more or less than that amount, then in the full sum of the
death benefit of the current policies up to a maximum of $162,000.

In addition, in the final judgment, Wife was awarded one-half of
Husband’s pension plan, including a survivor benefit option for Wife.
The trial court noted that Husband did not object to Wife receiving the
survivor benefit option. However, Husband did argue to the trial court
that it would not make sense to have both the life insurance and the
survivor benefit, since both would pay money upon his death.

On appeal, Husband argues that, in the absence of special circum-
stances, the trial court erred in requiring him to pay for both life
insurance and a survivor benefit under his pension plan to secure the
alimony award for Wife. In support of this position, Husband cites
section 61.08(3), Florida Statutes, which provides:

To the extent necessary to protect an award of alimony, the court may

order any party who is ordered to pay alimony to purchase or maintain
a life insurance policy or a bond, or to otherwise secure such alimony
award with any other assets which may be suitable for that purpose.

§ 61.08(3), Fla. Stat. (2015) (emphases added). We have determined
that, under the plain reading of this statute, “the trial court may choose
to order a paying spouse to obtain a life insurance policy or a bond, but
not both” to secure an award of alimony. Galstyan, 85 So. 3d at 565.

In this case, however, although the trial court awarded Wife both
life insurance and the survivor benefit under Husband’s pension plan,
it did not rule that both were for purposes of securing the alimony
award. Rather, the trial court explicitly found that the life insurance
plan shall continue in order to secure the alimony award. In contrast,
the trial court’s determination that Wife was entitled to half of the
marital portion of Husband’s pension and the survivor benefit thereof,
was part of the trial court’s equitable distribution. In other words, the
trial court made no finding that Wife’s entitlement to the survivor
benefit was for the purpose of securing her alimony award. As such,
while it would be improper to award a survivor benefit in addition to
an insurance policy to secure an alimony award, Husband’s particular
argument in this appeal that the trial court erroneously ordered both
the life insurance and the survivor benefit to secure the alimony award
is not supported by the record.

However, we agree with another argument raised by Husband
concerning the award of the monthly survivor benefit attached to the
retirement plan. Husband argues that the trial court failed to determine
who should bear the cost of the survivor benefit, where the cost is a
percentage of the gross pension. The trial court ruled as follows:

e. Husband further has an FSPS Pension with the State Department.

Wife is entitled to 50% of the marital portion of that pension (accrued
between the date of marriage (December 23, 1997) and the date of
filing for divorce (December 19, 2014)) and shall include the survivor
benefit option for the Wife. Husband did not object to the Wife
receiving the survivor benefit option. Within thirty (30) days of the
execution of this Final Judgment, Husband shall sign all forms
necessary to ensure Wife’s share of Husband’s pension is transferred
to her and that the survivor benefit option is elected.
We have explained that “[s]urvivor benefits in pensions are

considered marital property.” Diaz v. Diaz, 970 So. 2d 429, 431 (Fla.
4th DCA 2007) (finding that the trial court erred in failing to include
the value of the pension survivor benefits). In Diaz, we determined
that “[t]he survivor benefits, which were assigned to the former wife
. . . , were marital property that should have been included in the
valuation of assets and failure to do so resulted in an inequitable
distribution of assets.” Id. Thus, Husband argues that the trial court
erred when it failed to value the survivor benefit as an asset to Wife,
and also failed to account for the cost thereof, and determine which
party should bear that cost.

Notably, the transcript reflects that Husband presented evidence
concerning this issue. Specifically, he testified that the defined
survivor benefit would be a specific amount per month, with an
associated cost of 10% of the annuity amount. Based on such evi-
dence, we conclude that Husband is correct in that the trial court failed
to account for the value and cost of the survivor benefit. Thus, we
reverse the portion of the final judgment requiring Husband to pay the
cost of the survivor benefit of his retirement plan for failure to make
appropriate findings. On remand, the trial court shall make the
appropriate determinations as to the value of the survivor benefit, if
awarded as equitable distribution, and determine which party should
bear that cost.

With regard to Husband’s argument that the trial court failed to
make any findings of special circumstances to justify the need to
secure the alimony award with life insurance, we have explained that:

A trial court may order life insurance to protect child support and

alimony. Sobelman v. Sobelman, 541 So. 2d 1153 (Fla. 1989). Such
an award, however, is not automatic. It “is justified only if there is a
demonstrated need to protect the alimony recipient.” Privett v.
Privett, 535 So. 2d 663, 665 (Fla. 4th DCA 1988).

Hedendal v. Hedendal, 695 So. 2d 391, 392 (Fla. 4th DCA 1997)
(emphasis added). “In the absence of special circumstances, a spouse
cannot be required to maintain life insurance for the purposes of
securing support obligations.” Baker v. Baker, 763 So. 2d 493, 494-95
(Fla. 4th DCA 2000). Additionally,

if a trial court orders a spouse to obtain life insurance, then it must

make “specific findings as to the availability and cost of the policies
and the impact of such cost on the husband.” Norman v. Norman, 939
So. 2d 240, 241 (Fla. 1st DCA 2006); Davidson v. Davidson, 882 So.
2d 418, 421 (Fla. 4th DCA 2004) (reversing and remanding the
portion of a final judgment ordering the spouse to obtain life insurance
because the trial court failed to make factual findings concerning the
cost of the policy or the spouse’s ability to obtain or pay for it). “An
order requiring a spouse to maintain a life insurance policy to secure
alimony ‘is justified only if there is a demonstrated need to protect the
alimony recipient.’ ” Forgione v. Forgione, 845 So. 2d 968, 969 (Fla.
4th DCA 2003) (quoting Moorehead v. Moorehead, 745 So. 2d 549,
552 (Fla. 4th DCA 1999)). The “demonstrated need” must be
supported by competent, substantial evidence. Id. at 969-70.

Galstyan, 85 So. 3d at 565-66 (emphases added).
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Review of the trial court’s findings in this case does not reflect any
finding that there was a demonstrated need to protect Wife’s alimony
award. Notably, although Wife argues special circumstances did exist
in this case, namely, Husband’s prior contempt orders for failing to
abide by prior temporary support obligations and the fact that the
insurance policy was already in place and affordable to Husband, the
trial court nevertheless failed to make such findings in justifying its
ruling. Absent such a finding of special circumstances, Husband is
correct that the trial court failed to make the requisite findings to
justify the requirement that he secure the alimony award with a life
insurance policy. We reverse on this issue for the trial court to
determine whether special circumstances require that Wife’s award of
alimony be secured by life insurance, and if so, make the required
findings under the caselaw.

Conclusion
We affirm the trial court’s rulings, except for the following matters:

(1)(a) equitably distributing as marital assets to Husband a brokerage
account and three retirement accounts, even though they had been
liquidated and spent prior to the final hearing, and (b) equitably
distributing to Wife a survivor benefit attached to Husband’s pension,
without determining the value of the survivor benefit and who bears
the cost of the benefit; (2) awarding Wife an amount of permanent
periodic alimony without determining the income she could receive
from her share of the proceeds from the sale of the marital residence
and liquid assets distributed to her; and (3) failing to make findings to
support the order requiring Husband to maintain life insurance to
secure the award of alimony to Wife. On remand, the trial court may
entertain additional evidence to resolve and adjust the equitable
distribution of marital assets and liabilities and to make appropriate
determinations as to the errors identified regarding the amount of
alimony awarded to Wife and the need to secure the alimony award.

Affirmed in part, reversed in part, and remanded with instructions.
(FORST, J. and GILLESPIE, KENNETH, Associate Judge, concur.)
))))))))))))))))))

1The brokerage account was identified on the equitable distribution schedule
attached to the final judgment as a Capital One Sharebuilder account, and the three
investment accounts were identified as federal credit union investment retirement
accounts.

*        *        *

Wrongful death—Product liability—Tobacco—Engle-progeny case—
Class membership—Negligence—Strict liability—No error in denying
defendants’ motion for directed verdict on decedent’s class member-
ship, asserting that plaintiff failed to prove that decedent’s lung cancer
had manifested itself prior to Engle class cutoff date—Expert testi-
mony of the retrograde analysis of the size of decedent’s tumor at the
time of the class membership cutoff date, which was large enough to
cause symptoms, together with spouse’s testimony that decedent
experienced hemoptysis prior to the cutoff date, was sufficient to prove
class membership—Trial court erred in setting aside verdict in favor
of plaintiff on its claims for negligence and strict liability based on
conclusion that the verdict could not stand without expert testimony to
support individual legal causation—Individual causation can be
proved by the Engle findings that smoking cigarettes causes cancer and
related diseases, and nicotine in cigarettes is addictive; evidence that
the decedent smoked the defendants’ cigarettes in sufficient quantities
to become addicted; that decedent was addicted to smoking cigarettes;
and smoking cigarettes caused decedent’s lung cancer and death—
Plaintiff’s expert testimony that decedent was addicted to cigarettes
and that her addiction led to her cancer which led to her death,
together with spouse’s testimony regarding the cigarette brands
decedent smoked and Engle findings, was sufficient proof of causation
for negligence and strict liability claims—An expert was not required
to opine expressly as to each defendant that their product was a

substantial factor in causing decedent’s death

PHILIP MORRIS USA INC., R.J. REYNOLDS TOBACCO COMPANY, and
LIGGETT GROUP LLC, Appellants, v. JAMES SANTORO, as successor as Personal
Representative of the ESTATE OF GRACE SANTORO, Appellee. 4th District. Case
No. 4D18-1730. May 6, 2020. Appeal and cross-appeal from the Circuit Court for the
Seventeenth Judicial Circuit, Broward County; John J. Murphy, III, Judge; L.T. Case
Nos. 08-80000 (19), 2008-CV-025807 (19). Counsel: David F. Northrip, Maria
Salcedo, and Laura K. Whitmore of Shook, Hardy & Bacon L.L.P., Kansas City, MO,
and Geoffrey J. Michael of Arnold & Porter Kaye Scholer LLP, Washington, DC, for
appellant Philip Morris USA Inc. William L. Durham II and Val Leppert of King &
Spalding LLP, Atlanta, GA, for appellant R.J. Reynolds Tobacco Company. Kelly
Anne Luther of Kasowitz Benson Torres LLP, Miami, for appellant Liggett Group
LLC. Justin Parafinczuk and Austin Carr of Koch Parafinczuk Wolf Susen, Fort
Lauderdale, and Bard D. Rockenbach and Jeffrey V. Mansell of Burlington &
Rockenbach, P.A., West Palm Beach, for appellee.

(WARNER, J.) Philip Morris USA Inc., R.J. Reynolds Tobacco
Company, and Liggett Group LLC (Tobacco Defendants) appeal a
final judgment for damages entered in favor of James Santoro, as
Successor Personal Representative of the Estate of Mrs. Grace
Santoro (the Estate). Tobacco Defendants contend that the court erred
in denying their motion for directed verdict on the ground that the
decedent was a member of the Engle class,1 thus precluding this cause
of action. The Estate cross-appeals the final judgment, contending that
the court erred in setting aside the jury verdict on its strict liability and
negligence claims, as well as the award of punitive damages, based
upon the Estate’s failure to prove causation as to each individual
defendant. We affirm the denial of the directed verdict as to class
membership, but we reverse the order granting defendants’ motion for
directed verdict, concluding that sufficient evidence was presented for
the jury to find as it did on both issues.2

The Estate filed this Engle progeny suit in 2007 against the
Tobacco Defendants for Grace Santoro’s wrongful death in 1998 from
lung cancer. Grace had been a lifetime smoker. The Estate alleged
claims for strict liability, negligence, fraudulent concealment, and
conspiracy to commit fraud by concealment. Tobacco Defendants
contested Grace’s membership in the Engle class, as well as their
individual causation of her death.

At trial, to prove Engle class membership, the Estate presented
testimony from an expert pulmonologist and Mr. Santoro, Grace’s
husband. The expert pulmonologist, Dr. Allan Feingold, testified that
Mrs. Santoro was first diagnosed with cancer on July 7, 1997. A CT
scan on that date revealed a 7.1 centimeter mass in the upper right lobe
of Mrs. Santoro’s lung. A biopsy showed the tumor was advanced,
stage III, non-small cell lung cancer. Dr. Feingold testified that
because he knew the cancer cell type and the rate at which that cell
type grows, he could determine how long Mrs. Santoro’s tumor had
been growing in her chest. Using his expertise, he calculated that by
the end of September 1996, the diameter of the tumor would have
been at least 4.41 centimeters. In May 1996, it would have been 3.5
centimeters, the size of a walnut, and would have been easily detect-
ible on an X-ray, had one been taken.

Dr. Feingold testified that such a tumor could cause hemoptysis,
coughing up of blood from the lung. Mrs. Santoro’s husband testified
that she had coughed up blood on a trip they took to Las Vegas in the
summer of 1996. While the Tobacco Defendants attempted to
impeach Mr. Santoro with his deposition testimony, he tied the trip to
his purchase of a car for them with the couple’s winnings from that
trip, and records showed that he had indeed purchased a vehicle that
summer. Mrs. Santoro’s medical records indicated that she reported
incidents of hemoptysis in the spring and summer of 1997, after which
she was diagnosed with lung cancer.

At the close of the Estate’s case, Tobacco Defendants moved for a
directed verdict on Engle class membership, arguing that the Estate
had failed to prove that Mrs. Santoro’s lung cancer had manifested
itself prior to the Engle class cutoff date of November 21, 1996. The
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court deferred ruling but ultimately denied the motion. Tobacco
Defendants also moved for a directed verdict claiming that the Estate
had failed to prove the use of each individual Tobacco Defendant’s
product was a legal cause of the lung cancer and death of Mrs.
Santoro, the facts of which we will address later in this opinion. The
trial court reserved ruling and expressed concern that there was no
testimony as to each individual defendant’s liability.

The case proceeded to the jury, and the jury found that Mrs.
Santoro’s lung cancer manifested itself before the Engle class cutoff
date, and thus she was a member of the Engle class. The jury deter-
mined that Mrs. Santoro’s smoking of each Tobacco Defendant’s
cigarettes was a legal cause of her lung cancer and death. The jury
found for the Estate on its strict liability, negligence, fraud, and
conspiracy counts and apportioned liability as follows:

Grace Santoro: 36%

Philip Morris USA, Inc.: 28%
R.J. Reynolds Tobacco Company: 26%
Liggett Group LLC: 10%

It awarded compensatory damages in the amount of $1,605,000, and
also found that the Tobacco Defendants should be liable for punitive
damages. The jury returned a Phase II verdict awarding the Estate
$100,000 in punitive damages against Philip Morris, $90,000 from
R.J. Reynolds, and $15,000 from Liggett. The trial court initially
entered judgment in the Estate’s favor for both compensatory and
punitive damages.

Tobacco Defendants moved to set aside the verdict in accordance
with their motion for directed verdict which claimed a lack of proof of
causation from each defendant’s brands of cigarettes, as well as failure
to prove Engle class membership. The court granted the motion as to
the strict liability, negligence, and fraud claims but denied it as to the
conspiracy count, based upon Rey v. Philip Morris, Inc., 75 So. 3d 378
(Fla. 3d DCA 2011), which concluded that brand usage was irrelevant
in a conspiracy claim. The trial court also denied Tobacco Defen-
dants’ motion to set aside the Phase I and Phase II verdicts as to class
membership.

The trial court originally reduced the verdict to account for Mrs.
Santoro’s comparative negligence. The Estate moved to amend the
final judgment pursuant to Schoeff v. R.J. Reynolds Tobacco Co., 232
So. 3d 294 (Fla. 2017) to award the full amount of compensatory and
punitive damages. The trial court granted the motion as to compensa-
tory damages, but denied it with respect to punitive damages, since the
Estate sought punitive damages only on the negligence and strict
liability claims upon which the court had granted the directed verdict.
The court then amended the final judgment to award the full amount
of compensatory damages. From this judgment both sides appeal.

Denial of Directed Verdict on Engle Class Membership
Tobacco Defendants first contend that the court erred in denying

their motion for directed verdict on Mrs. Santoro’s Engle class
membership. They argue that the expert’s testimony of the retrograde
analysis of the size of the tumor at the time of the Engle class member-
ship cutoff date does not constitute the “manifestation” of her disease
within the meaning of the case law. The Estate counters that the
retrograde analysis of the tumor size in the spring of 1996, which
could cause symptoms, together with the testimony of Mr. Santoro
that his wife experienced hemoptysis prior to the cutoff date, was
sufficient to prove class membership. We agree with the Estate.

Review of a trial court’s denial of a motion for directed verdict is
de novo, “while considering ‘the evidence and all inferences of fact in
the light most favorable to the nonmoving party.’ ” Broward Exec.
Builders, Inc. v. Zota, 192 So. 3d 534, 536 (Fla. 4th DCA 2016)
(citation omitted). “A directed verdict ‘is not appropriate in cases
where there is conflicting evidence as to the causation or the likeli-

hood of causation.’ ” Friedrich v. Fetterman & Assocs., P.A., 137 So.
3d 362, 365 (Fla. 2013) (quoting Cox v. St. Josephs Hosp., 71 So. 3d
795, 801 (Fla. 2011)). “A directed verdict can be upheld only if there
is no evidence or inference from the evidence which will support the
non-moving party’s position. Moreover, a directed verdict in a
negligence action should only be entered if the plaintiff could not
recover under any reasonable view of the evidence.” Whitney v. R.J.
Reynolds Tobacco Co., 157 So. 3d 309, 312 (Fla. 1st DCA 2014)
(citation omitted) (emphasis included).

To rely on the findings of Engle v. Liggett Group, Inc., 945 So. 2d
1246, 1274 (Fla. 2006), which established general causation that
cigarette smoking causes cancer, the Estate was required to prove that
Grace Santoro was a class member under Engle, whose members are
described as those “who have suffered, presently suffer or who have
died from diseases and medical conditions caused by their addiction
to cigarettes that contain nicotine.” See R.J. Reynolds Tobacco Co. v.
Ciccone, 190 So 3d 1028, 1030 (Fla. 2016) (quoting R.J. Reynolds
Tobacco Co. v. Engle, 672 So. 2d 39, 40 (Fla. 3d DCA 1996)). The
court established a cutoff date for Engle class membership of
November 21, 1996. “The critical event is not when an illness was
actually diagnosed by a physician, but when the disease or condition
first manifested itself.” Engle, 945 So. 2d at 1276. Thus, the disease
must manifest itself in the person before the cutoff date.

In Ciccone, the supreme court addressed the certified question of
“defining ‘manifestation’ of the plaintiff’s tobacco-related disease or
medical condition for purposes of establishing membership in the
Engle class.” 190 So. 3d at 1035. The Ciccone court held that
“ ‘manifestation’ for purposes of establishing membership in the
Engle class is defined as the point at which the plaintiff began
suffering from or experiencing symptoms of a tobacco-related disease
or medical condition.” Id. at 1041.

We conclude that the evidence was sufficient to submit to a jury for
determination of whether Mrs. Santoro suffered symptoms from lung
cancer prior to the cutoff date of Engle class membership. See, e.g.,
Castillo v. E.I. Dupont De Nemours & Co., Inc., 854 So. 2d 1264,
1279 (Fla. 2003). Her husband testified that she had an incident of
coughing up blood, or hemoptysis, in the summer of 1996. The expert
testified that her lung cancer tumor was of sufficient size then to cause
hemoptysis, which is a symptom of lung cancer. He also opined that
her lung cancer was caused by smoking. “The question of class
membership is a fact issue viewed with the benefit of hindsight . . .
where expert testimony may establish the link between a plaintiff’s
concrete symptoms and tobacco.” Ciccone, 190 So. 3d at 1039. Dr.
Feingold’s testimony provided a link between the husband’s testi-
mony of the 1996 incident of hemoptysis, that it was a symptom of
cancer, and her death from lung cancer caused by her cigarette
smoking.

Although Tobacco Defendants point to their impeachment of the
husband’s testimony regarding the date he observed the hemoptysis,
the jury was free to weigh the credibility of a witness and accept or
reject testimony. See Wald v. Grainger, 64 So. 3d 1201, 1205 (Fla.
2011). The weight to be given evidence is for the jury to decide.
Whitney v. R.J. Reynolds Tobacco Co., 157 So. 3d 309, 314 (Fla. 1st
DCA 2014). A reviewing court may not reweigh the evidence or
substitute its judgment concerning the credibility of a witness for that
is the province of the jury. Friedrich v. Fetterman & Assocs., P.A., 137
So. 3d 362, 365 (Fla. 2013). We therefore find no error in denying
Tobacco Defendants’ motion for directed verdict on Engle class
membership.

Setting Aside Jury Verdict Based upon Failure to Prove
Legal Cause as to Individual Defendants

At issue on the cross-appeal is the trial court’s decision to set aside
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the jury’s verdict in favor of the Estate on its claims for negligence and
strict liability in accordance with Tobacco’s motion for directed
verdict. The court reasoned that without expert testimony to support
individual legal causation, the verdict could not stand.

The Estate agrees that the expert, Dr. Feingold, did not give
specific opinion testimony on causation as to each Tobacco Defen-
dant. It argues, however, that Dr. Feingold’s testimony, together with
Mr. Santoro’s testimony, regarding the brands that Mrs. Santoro
smoked and the periods of time that she smoked each Defendant’s
cigarettes, was sufficient proof of causation for their negligence and
strict liability claims. We agree.

In Engle, the supreme court established certain findings which had
a res judicata effect on all Engle progeny cases. Those included:

i) “that smoking cigarettes causes” certain named diseases

including COPD and lung cancer; (ii) “that nicotine in cigarettes is
addictive;” (iii) “that the [Engle] defendants placed cigarettes on the
market that were defective and unreasonably dangerous;” (iv) “that the
[Engle] defendants concealed or omitted material information not
otherwise known or available knowing that the material was false or
misleading or failed to disclose a material fact concerning the health
effects or addictive nature of smoking cigarettes or both;” (v) “that the
[Engle] defendants agreed to conceal or omit information regarding
the health effects of cigarettes or their addictive nature with the
intention that smokers and the public would rely on this information
to their detriment;” (vi) “that all of the [Engle] defendants sold or
supplied cigarettes that were defective;” (vii) “that all of the [Engle]
defendants sold or supplied cigarettes that, at the time of sale or
supply, did not conform to representations of fact made by said
defendants;” and (viii) “that all of the [Engle] defendants were
negligent.”

. . .

. . . Because these findings go to the defendants’ underlying
conduct, which is common to all class members and will not change
from case to case, we held that these approved “Phase I common core
findings . . . will have res judicata effect” in class members’ “individ-
ual damages actions.”

Philip Morris USA, Inc. v. Douglas, 110 So. 3d 419, 424-28 (Fla.
2013) (footnote omitted) (quoting Engle, 945 So. 2d at 1276-77,
1269). These findings establish general causation, and individual
causation must be established in subsequent lawsuits. The Douglas
court explained:

In other words, the Phase I common liability jury determined general

causation (the connection between the Engle defendants’ addictive
cigarettes and the diseases in question), which leaves specific or
individual causation (the connection between the Engle defendants’
addictive cigarettes and the injury that an individual plaintiff actually
sustained) to be determined on an individual basis. The Engle
defendants may defend against the establishment of individual
causation, for example, by proving that the disease at issue was the
result of a genetic predisposition, exposure to an occupational hazard,
or something unrelated to the plaintiff’s addiction to smoking the
Engle defendants’ cigarette.

Id. at 428. In Douglas, the defendants claimed that the Engle findings
were not sufficiently specific “to establish a causal link between their
conduct and damages to individual plaintiffs who prove injuries
caused by addiction to smoking the Engle defendants’ cigarettes.” Id.
The court rejected this proposition and concluded that the Engle
findings were sufficient to prove individual causation. “When an
Engle class member makes this showing [of legal causation due to
addiction to cigarettes], injury as a result of the Engle defendants’
conduct is assumed based on the Phase I common liability findings.”
Id. at 429.

In other words, to prevail on either strict liability or negligence Engle

claims, individual plaintiffs must establish (i) membership in the
Engle class; (ii) individual causation, i.e., that addiction to smoking
the Engle defendants’ cigarettes containing nicotine was a legal cause
of the injuries alleged; and (iii) damages. See Engle, 945 So. 2d at
1254 (recognizing that Engle plaintiffs are required to prove “individ-
ual causation” in their damages actions); see also Martin, 53 So. 3d at
1069 (holding that the plaintiff proved legal causation for her
negligence and strict liability claims by producing “sufficient
evidence for a jury to find that [the deceased’s] addiction to [the Engle
defendant’s] cigarettes[, stipulated to contain nicotine,] was the legal
cause of his death”).

Id. at 430 (emphasis added).
The Douglas court cited with approval to R.J. Reynolds Tobacco

Co. v. Martin, 53 So. 3d 1060, 1069 (Fla. 1st DCA 2010), review
denied, 67 So. 3d 1050 (Fla. 2011), cert. denied, 566 U.S. 905 (2012).
Martin is instructive on the issue of the proof necessary for individual
causation. There, the decedent smoked R.J. Reynolds cigarettes his
entire life and died of lung cancer. His widow brought suit for
wrongful death. At trial, the parties stipulated that the cigarettes the
decedent smoked contained nicotine, nicotine is addictive, and
smoking causes lung cancer. The jury found that the cigarettes were
a legal cause of his death and awarded substantial damages. The main
issue on appeal was whether the plaintiff could rely on the Engle
findings to prove individual causation. The court held that she could
and determined that there was sufficient evidence to submit to the jury
on the issue:

At trial Mrs. Martin produced evidence showing that: Mr. Martin

started smoking at age 14 and by age 23 was smoking two packs of
non-filtered Lucky Strike cigarettes every day; . . . Mr. Martin was
diagnosed by a physician as being addicted to nicotine; his treating
pulmonologist determined his decades of smoking caused him to
contract lung cancer which in turn caused his death. The record thus
demonstrates Mrs. Martin was required to prove legal causation, and
she produced sufficient evidence for a jury to find that Mr. Martin’s
addiction to RJR’s cigarettes was the legal cause of his death.

Id. at 1069. What we glean from Douglas and Martin is that individual
causation can be proved by (1) the Engle findings that smoking
cigarettes causes cancer and related diseases, and nicotine in cigarettes
is addictive; (2) evidence that the decedent smoked the defendants’
cigarettes in sufficient quantities to become addicted; (3) that decedent
was addicted to smoking cigarettes; and (4) smoking cigarettes caused
her lung cancer and death.

Tobacco Defendants argue that expert evidence was necessary to
prove that each of their products was a substantial factor in causing
Mrs. Santoro’s death from lung cancer, with which the trial court
agreed. We conclude, however, that the Estate did prove this with a
combination of expert testimony, lay testimony, and the Engle
findings from which the jury could draw logical inferences.

Through lay testimony, the jury learned that Mrs. Santoro was
smoking from the time she was seventeen years old. She smoked
multiple brands manufactured by Tobacco Defendants. She first
smoked Chesterfields (Liggett) for four or five years. She also smoked
Lucky Strikes (RJR) for four or five years; Marlboro (PM), for six or
seven years; Philip Morris (PM) for at least five years; and Camel
(RJR), Virginia Slims (PM), Viceroy (RJR), and Kool (RJR) for
unspecified amounts of time. Mrs. Santoro’s medical records showed
that she smoked “one and a quarter to two packs per day, which would
be somewhat more than 20 cigarettes, maybe 25 cigarettes a day to 40
cigarettes a day.” Dr. Feingold testified that consistent ingestion of
five milligrams of nicotine, which would be delivered by five
cigarettes, was a threshold for addiction. “Almost everybody that
smokes four times that threshold amount would be addicted,” and he
opined that Mrs. Santoro was addicted based upon standard tests used
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to determine addiction. Mrs. Santoro’s nicotine intake, assuming that
she smoked forty-nine years, would be “self-administered doses of
nicotine” of more than “5 million doses.” If she smoked thirty-nine
years, then it would be more than “4 million doses” of nicotine. “And
either way, it is my opinion that the patient was addicted to nicotine
while she smoked.” Dr. Feingold also testified that she died of
metastatic lung cancer, which was caused by smoking cigarettes.

Based on the foregoing proof, the jury could find that Mrs. Santoro
smoked each Tobacco Defendant’s cigarettes in quantities and for a
length of time which would cause addiction to those cigarettes. Expert
testimony proved she was addicted to smoking. The Engle findings
required the jury to find that the nicotine in each of the Tobacco
Defendants’ cigarettes causes addiction, and smoking causes lung
cancer. Expert testimony showed that her addiction led to her lung
cancer which led to her death. In other words, the jury could determine
that smoking each Tobacco Defendant’s cigarettes “directly and in
natural and continuous sequence,” contributed substantially to
producing her death. An expert was not required to opine expressly as
to each Tobacco Defendant that their product was a substantial factor
in causing the death of Mrs. Santoro. The evidence presented did not
require the jury to make any inferences other than to tie the expert
testimony to the lay testimony, as juries are frequently asked to do in
trials. See, e.g., Castillo v. E.I. Dupont De Nemours & Co., Inc., 854
So. 2d 1264, 1279 (Fla. 2003). Thus, the court erred in overturning the
jury verdict as to the strict liability and negligence claims.

Conclusion
The court did not err in denying the Tobacco Defendants’ motion

for directed verdict as to Engle class membership, but it did err in
granting their motion for directed verdict as to the strict liability and
negligence claims. We thus reverse and remand for reinstatement of
the jury verdict on those claims, and for the entry of an amended final
judgment which will include the jury’s award of punitive damages
which were based upon the strict liability and negligence claims.

Affirmed in part; Reversed in part; and remanded for further
proceedings. (FORST, J., and WALSH, LISA A., Associate Judge,
concur.)
))))))))))))))))))

1Engle v. Liggett Grp., Inc., 945 So. 2d 1246 (Fla. 2006).
2In one issue on appeal, Tobacco Defendants argue that the Estate’s claims are

preempted or that use of the Engle findings violates their due process rights. They
acknowledge, however, that their claims have already been rejected by the Florida
Supreme Court. See R.J. Reynolds Tobacco Co. v. Marotta, 214 So. 3d 590, 605 (Fla.
2017); Philip Morris USA, Inc. v. Douglas, 110 So. 3d 419, 430-36 (Fla. 2013). We do
not address this further, because these issues have already been settled.

*        *        *

Dissolution of marriage—Child custody—Time-sharing—Reloca-
tion—Transfer of venue—Trial court did not exceed its authority
under agreed order transferring case by determining all issues related
to the children in an original proceeding—Trial court correctly started
from a clean slate where transfer order stated children’s issues would
be considered as an initial proceeding rather than a modification
proceeding, and transferring court had no jurisdiction to decide
children’s issues—Trial court did not err in reserving jurisdiction to
address child support and other child-related financial issues—
Although marital settlement agreement addressed some of those issues,
jurisdiction was properly reserved because the change in custody and
time-sharing necessarily requires review of child support and other
child-related financial issues—Parenting plan that failed to address all
requirements of section 61.13(2)(b) is legally insufficient—On remand,
trial court needs to clarify allocation of travel expenses between the
parties where trial court found that both parties have the financial
ability to share travel expenses but failed to specify how those expenses
would be shared—Trial court erred in requiring the parties to

communicate through specific communication platform where neither
party requested the trial court to decide the form of communication

RAHUL SCUDDER, Appellant, v. FREEDA MARY SCUDDER, Appellee. 4th
District. Case No. 4D19-2288. May 6, 2020. Appeal of nonfinal order from the Circuit
Court for the Fifteenth Judicial Circuit, Palm Beach County; Maxine Cheesman, Judge;
L.T. Case No. 502018DR003667. Counsel: Stacy N. Beaulieu-Fawcett of Beaulieu-
Fawcett Law Group, P.A., Delray Beach, for appellant. Herman H. Tarnow of Tarnow
& Associates Family Lawyers, PLLC, Naples, for appellee.

(MAY, J.) The former husband appeals a final judgment that set
timesharing, gave the former wife primary custody, granted her
request to relocate the children to New York, and addressed other
issues. The former husband argues the circuit court erred by:

(1) exceeding the scope of an order transferring the case from the

Twentieth Judicial Circuit to the Fifteenth Judicial Circuit;
(2) changing the children’s primary residence and providing for

unequal timesharing;
(3) failing to strike the social investigator’s testimony or allow the

former husband to secure an expert;
(4) refusing to allow the former husband rebuttal time at trial;
(5) reserving jurisdiction to address financial issues concerning the

children;
(6) failing to address all section 61.13 factors;
(7) allocating all travel expenses to the former husband; and
(8) dictating the method of communication between the former

husband and children.
The former wife admits the judgment contains some minor errors

and omissions, but suggests the whole judgment need not be reversed.
We agree with the former wife. We affirm on issues 1-5; we reverse
and remand on issues 6-8, and to correct a scrivener’s error on issue 2.

The parties were married in India in 2001 and have three children.
While living in the United Arab Emirates (“UAE”), the former
husband and wife reached a marital settlement agreement (“MSA”)
that included child support, some financial issues related to the
children, and a parenting plan that gave most of the timesharing to the
former husband. The former husband later filed for dissolution of the
marriage in the Twentieth Judicial Circuit (Collier County). The
circuit court entered a final judgment dissolving the marriage and
approving the MSA and parenting plan.

The former wife appealed. The Second District reversed and
remanded the case, deciding the Twentieth Judicial Circuit failed to
afford the parties an evidentiary hearing on jurisdiction. Scudder v.
Scudder, 228 So. 3d 703 (Fla. 2d DCA 2017). The parties then
stipulated to some issues. In March 2018, the circuit court entered the
Agreed Final Order on Former Wife’s Motion to Vacate the Final
Judgment of Dissolution of Marriage and Final Order on Parenting
Plan After Remand by the Second District Court of Appeal and Order
Changing Venue to Palm Beach County, Florida (“agreed order”).

The circuit court determined it had jurisdiction over the dissolution
of marriage and approved the MSA, but concluded it did not have
jurisdiction over the minor children, who had been residing with the
former husband in Palm Beach County since December 2016. The
court vacated provisions of the final judgment addressing the
parenting plan and transferred the case to the Fifteenth Judicial
Circuit.

The former husband filed a Petition to Determine Parenting Plan
and Child Support in the Fifteenth Judicial Circuit. He asked the court
to adopt the May 2016 Parenting Plan executed in the UAE, and to add
a provision to prevent removal of the children from the U.S. without
consent of the other parent. Alternatively, he asked the court to create
a parenting plan in the best interest of the children. He specifically
asked the court to consider the former wife’s removal of the children
from the UAE in violation of the parenting plan and requested child
support.

The former wife filed an answer and counter-petition. She asked
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the circuit court to determine custody, a parenting plan, child support,
and to permit relocation of the children to New York. She argued the
agreed order from the Twentieth Judicial Circuit vacated the existing
parenting plan and provided for further proceedings to be considered
as an initial proceeding. She alleged the children suffered emotional
abuse due to the former husband’s conduct. She contended the MSA
was coerced and involuntary because she did not have counsel in the
UAE, and the former husband pressured her with threats about the
UAE’s penalty for adultery—death.

She alleged the former husband failed to provide her with informa-
tion about the children’s schools, extra-curricular activities, and
medical care. He occasionally refused her visitation. She claimed the
former husband hit the oldest child and accused her of abusing him
and being a threat to her brothers.

The parties agreed to the appointment of a child custody investiga-
tor to conduct a social investigation of the parents and children. The
social investigator filed his report and recommendation.

On the third day of trial, the former wife called the social investiga-
tor as a witness. The former husband attempted to impeach the
investigator with his deposition testimony, but the investigator had not
reviewed and signed his deposition before trial. The court sustained
the former wife’s objection.

The day after the trial concluded, the former husband moved to
reopen the case for additional evidence or to proffer that based upon
his inability to fully cross-examine the social investigator. The former
wife agreed to admit the deposition into evidence. The circuit court
reopened the case to allow the former husband to cross-examine the
investigator.

Before the trial resumed, the former husband moved to strike the
investigator’s testimony or to remove or disqualify him. Alternatively,
he requested to call his own rebuttal expert. He argued the investiga-
tor’s evaluation was not impartial as required by professional
standards. The circuit court denied those motions.

The circuit court entered a “Final Judgment on Petition for
Parenting Plan and Child Custody and on Counter-petition for Initial
Custody, Parenting Plan, Child Support and Relocation.” The court
awarded the former wife 70.5% of the timesharing and granted her
request to relocate to New York. The court reserved jurisdiction to
address child support and other financial issues related to the children.

The former husband now appeals. He raises eight issues. We affirm
five of them, three without further comment. We reverse the three
remaining issues, which require a remand for further proceedings.

• Whether the Fifteenth Judicial Circuit exceeded its authority

based on the agreed order? No.
In his first issue, the former husband argues the agreed order

transferring the case limited the scope of the proceedings to child
custody and timesharing issues. The former wife responds that the
order permitted the Fifteenth Judicial Circuit to determine all issues
related to the children in an original proceeding. The agreed order
states in part:

Any further proceedings regarding the minor children and on the

issue of whether the Parenting Plan executed by the Parties on May 11,
2016, shall be considered an initial proceeding rather than a modifica-
tion proceeding. However, based upon the Stipulation of Settlement,
this Court shall adopt the Parties’ Parenting Plan dated May 11, 2016,
without prejudice to the Former Wife asserting claims that the
Parenting Plan should be vacated on any grounds she would assert,
other than subject matter jurisdiction. Therefore, the Parenting Plan
shall be in full force and effect, until the Court in Palm Beach County,
Florida either adopts, vacates, or modifies the Parenting Plan.

* * *
Any further proceeding addressing timesharing, a Parenting Plan,

and all other issues properly addressed under the UCCJEA shall be

brought in Palm Beach County, Florida.
While not perfectly worded, the order states the children’s issues

would be considered as an initial proceeding rather than a modifica-
tion proceeding. The Fifteenth Circuit Court interpreted the order
precisely this way. And we see no error in it doing so. In fact, the
Twentieth Judicial Circuit had no jurisdiction to decide the children’s
issues. The Fifteenth Circuit correctly started from a clean slate.

The circuit court used a model schedule for parents living in
separate states in determining the time-sharing. The evidence
supported the court’s decision. However, as the former wife concedes,
the judgment includes a typographical error. The judgment gives 108
overnights to the former husband and 157 to the former wife. The
court apparently meant 257 overnights to the former wife as it
awarded 70.5% of the time to her. Upon remand, the court can correct
this scrivener’s error.

• Whether the circuit court erred in reserving jurisdiction to

address child support and other child-related financial issues? No.
Because some of these issues were addressed in the MSA, the

former husband argues the circuit court erred in reserving jurisdiction.
The MSA provided in part: “The appropriate party shall pay child
support pursuant to Florida Child Support Statute.” It also stated that
the former husband would provide the children’s health insurance and
the parties would share uncovered medical expenses.

The former wife argues that all child-related issues were vacated by
the circuit court for the Twentieth Judicial Circuit. Therefore, the
Fifteenth Judicial Circuit correctly reserved jurisdiction to address the
child-related financial issues. The former husband replies that only
child custody issues remained for the Fifteenth Judicial Circuit to
determine. We agree with the former wife.

The circuit court properly reserved jurisdiction because the change
in custody and time-sharing necessarily requires a review of child
support and other child-related financial issues. This does not however
prevent the former husband from arguing that the MSA applies or the
former wife from arguing she entered the MSA under duress.

• Whether the parenting plan fails to address all the requirements

of section 61.13, Florida Statutes? Yes.
Both parties agree that the parenting plan fails to address all of the

requirements of section 61.13(2)(b), Florida Statutes. A parenting
plan that does not meet these requirements is legally insufficient. Ford
v. Ford, 153 So. 3d 315, 320 (Fla. 4th DCA 2014). We must therefore
reverse and remand the case to the circuit court to complete the
parenting plan.

We disagree with the former husband however that Magdziak v.
Sullivan, 185 So. 3d 1292 (Fla. 5th DCA 2016), and Munroe v.
Olibrice, 83 So. 3d 985 (Fla. 4th DCA 2012), control. In both of those
cases, the circuit court failed to provide any parenting plan. As argued
by the former wife, we find our decision in Schoonmaker v.
Schoonmaker, 718 So. 2d 867 (Fla. 4th DCA 1998), instructive.
There, we remanded the case to allow the court to clarify whether it
intended shared parental responsibility and to determine which parent
had ultimate responsibility over specific aspects of the children’s
welfare. Id. at 868-69. We reach the same conclusion here.

The circuit court addressed a number of section 61.13(b)(2) issues.
For example, it ordered the parties to maintain a phone line in each
home for the children to communicate privately with the other parent.
While the mother’s residence will determine school boundaries, the
parenting plan neither addressed school registration nor other details
of the children’s education. The judgment also failed to address
responsibility for extracurricular activities and details about health
care decisions and costs. The court needs to address these issues. We
therefore reverse and remand the case to the circuit court to address
these aspects of the parenting plan.
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• Whether the circuit court needs to address responsibility for travel

expenses? Yes.
Next, the former husband claims the circuit court failed to properly

consider the parties’ financial positions in addressing travel expenses.
The court did not specify how the parents will share the travel costs.
The judgment essentially burdens the former husband with the
expenses for travel of less than four days’ duration.

The circuit court found that both parties have good salaries and
should be able to manage travel expenses. The former husband argues
the former wife should share in the travel expenses. The former wife
responds that only the children’s travel expenses are a childrearing
expense, and the child support guidelines provide the framework for
equitably sharing these expenses. Christ v. Christ, 854 So. 2d 244, 248
(Fla. 1st DCA 2003).

The circuit court’s finding that the parties each have the financial
ability to share the children’s travel expenses is based on the social
investigator’s report. The court did not receive any other testimony on
the parties’ current financial positions. Indeed, the court reserved
jurisdiction to do just that. To the extent the parties need to know
precisely how the travel expenses will be shared, the former wife
agrees the case should be remanded for clarification on this issue. We
therefore reverse and remand on this issue.

• Whether the circuit court erred in restricting the parties to an

unrequested communication platform? Yes.
The judgment directs the parties to communicate with each other

through Talking Parents, Family Wizard, or a similar app. The former
husband argues the circuit court did not have authority to restrict how
they communicate because neither party requested that relief. The
parties previously agreed they could communicate by email and text
messages as they had under the 2016 Parenting Plan.

The former wife agrees that neither party requested the circuit court
to decide on the form of communication. She claims the issue is moot
however because the parties agreed to use Our Family Wizard. The
former husband replies the issue is not moot because he only complied
with the judgment after he was denied a stay.

Section 61.13(2)(b) requires the court to “describe in adequate
detail the methods and technologies that the parents will use to
communicate with the child[ren].” It does not however dictate the
methods and technologies that can be used when the parents commu-
nicate with each other, and neither parent requested a specific means
of communication. Because this detail was not requested by either
party, the provision limiting communication to Talking Parents,
Family Wizard, or a similar app should be stricken. Escobar v.
Escobar, 76 So. 3d 958 (Fla. 4th DCA 2011).

• Summary

The circuit court did not exceed its authority in addressing all the
child-related issues and did not err in reserving jurisdiction to decide
child-related financial issues. We affirm the judgment on issues 1-5,
but reverse and remand the case to the circuit court to:

• correct the scrivener’s error regarding the number of timesharing

days awarded to the former wife;
• address the additional requirements for a parenting plan pursuant

to 61.13(2)(b);
• determine how the parties should share travel expenses in

consideration of their present financial circumstances; and
• strike the specified means of communication between the parties.

Affirmed in part; Reversed in part and Remanded for proceedings

consistent with this opinion. (WARNER and CIKLIN, JJ., concur.)

*        *        *

Mortgage foreclosure—Relief from judgment—Jurisdiction—Re-
moval—Judgment of foreclosure entered during short period between

removal to federal court and remand to state court—A judgment
entered by a state court after the filing of a notice of removal is void—
Lender’s motion to relinquish jurisdiction to trial court for vacation of
final judgment of foreclosure is granted—Motion denied to extent it
asks appellate court to direct trial court to reenter final judgment on
remand—Once judgment is vacated and appeal is dismissed as moot,
trial court may consider whether to reenter final judgment

SKENDER HOTI and BEBA HOTI, Appellants, v. U.S. BANK, N.A., NOT IN ITS
INDIVIDUAL CAPACITY, BUT SOLELY AS LEGAL TITLE TRUSTEE FOR
BCAT 2016-18TT, Appellee. 4th District. Case No. 4D20-289. May 6, 2020. Appeal
of a non-final order from the Circuit Court for the Fifteenth Judicial Circuit, Palm
Beach County; John S. Kastrenakes, Judge; L.T. Case No.
502015CA013534XXXXMB. Counsel: Arthur J. Morburger, Miami, for appellants.
Adam G. Schwartz of Fox McCluskey Bush Robison, PLLC, Stuart, for appellee.

ON MOTION TO RELINQUISH JURISDICTION

(KUNTZ, J.) The borrowers, Skender and Beba Hoti, appeal the
circuit court’s order denying their second amended motion for relief
from the final judgment of foreclosure under Florida Rule of Civil
Procedure 1.540(b)(4). Among other grounds, the borrowers argued
the judgment should be vacated for lack of jurisdiction because the
circuit court entered the judgment after the case had been removed to
federal court. The circuit court denied the motion, and the borrowers
appealed. During this appeal, the lender moved to relinquish jurisdic-
tion, similarly arguing the foreclosure judgment is void because it was
entered when the circuit court lacked jurisdiction.

This opinion solely addresses the argument that the circuit court
lacked jurisdiction to enter the final judgment of foreclosure. When
the circuit court denied the motion for relief from judgment, it was
bound to follow this Court’s recent holding in Ricci v. Ventures Trust
2013-I-H-R by MCM Capital Partners, LLC, 276 So. 3d 5 (Fla. 4th
DCA), review denied, No. SC19-1547, 2019 WL 7341587 (Fla. Dec.
30, 2019). Ricci analyzed the effect of the filing of a notice of removal
on pending state court proceedings. Id. at 6. We held that the court
should take no further action until remand:

[T]he proper course of action regarding an order entered after notice

of removal has been filed in the state court proceeding and before
entry of a remand order is that: (1) the trial court and the parties take no
action on the improperly issued state court order until a remand order
is entered; (2) the trial court promptly vacate the order sua sponte or
on motion of a party after the remand order is entered; and (3) the trial
court immediately re-enter the vacated order with notice to the parties
after the remand order is entered.

Id. at 10. We also discussed the effect of the state court’s act of
entering an order after removal and whether that order is void or
voidable. Id. at 7-9. We stated that “[i]f Congress truly intended that
any action taken by the state court during the removal period is void,
it would have used words to that effect,” id. at 8 (discussing 28 U.S.C.
§ 1446(d)), and that “a lack of subject matter jurisdiction makes an
order void, whereas a lack of case jurisdiction generally renders an
order voidable,” id. at 8-9 (citation omitted).

After we issued Ricci, the United States Supreme Court issued an
opinion addressing this issue. Roman Catholic Archdiocese of San
Juan v. Acevedo Feliciano, 140 S. Ct. 696 (2020). In that case, the
Supreme Court held that, under 28 U.S.C. § 1446(d), when the notice
of removal is filed, “[t]he state court ‘los[es] all jurisdiction over the
case, and, being without jurisdiction, its subsequent proceedings and
judgment [are] not . . . simply erroneous, but absolutely void.’ ” Id. at
700 (alterations and omission in original) (quoting Kern v.
Huidekoper, 103 U.S. 485, 493 (1881)).

The lender asks that we relinquish jurisdiction to account for a
change in the law as a result of Acevedo Feliciano. The lender argues
our opinion in Ricci required the circuit court to treat the order entered
on remand as voidable while the more recent opinion from the United
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States Supreme Court requires that it be found void.
It is true that the Supreme Court’s opinion requires us to find any

order entered by the state court after removal to be void. Acevedo
Feliciano, 140 S. Ct. at 700. But Ricci did not expressly conclude that
an order entered during remand was voidable and not void—though
it did strongly imply that conclusion. See 276 So. 3d at 8-9 (“[A] lack
of subject matter jurisdiction makes an order void, whereas a lack of
case jurisdiction generally renders an order voidable.” (citing 14302
Marina San Pablo Place SPE, LLC v. VCP-San Pablo, Ltd., 92 So. 3d
320, 321 (Fla. 1st DCA 2012) (Ray, J., concurring))).

Instead, in Ricci, we held that “we do not need to resolve” the
apparent conflict in the law on whether the order was void or voidable.
Id. at 9. And we held that if a state court enters an order after removal,
the court should promptly vacate the order after the federal court
remands the case. Id. at 10. That is not inconsistent with the Supreme
Court’s opinion in Acevedo Feliciano.

So that there is no confusion, an order entered by a state court after
the filing of a notice of removal is void. Acevedo Feliciano, 140 S. Ct.
at 700. Both Ricci and Acevedo Feliciano require a court to vacate any
such order.

Here, the borrowers filed their notice of removal on September 22,
2017, and the federal court remanded the case one month later. But the
circuit court entered the judgment of foreclosure during the short
period between removal to the federal court and remand to the state
court. As a result, the court’s judgment is void. See Acevedo Feliciano,
140 S. Ct. at 700.

So we grant the lender’s motion to relinquish jurisdiction in part.
We grant the motion to the extent it asks that we relinquish jurisdiction
to the circuit court to vacate the final judgment of foreclosure. But we
deny the motion to the extent it asks that we direct the circuit court to
reenter the final judgment on remand. After we dismiss this appeal for
being moot, the circuit court may consider whether to reenter the final
judgment in the first instance. See Ricci, 276 So. 3d at 6 (“[O]ur
reversal is without prejudice for the trial court, sua sponte or upon
motion, to immediately reenter the order after vacating it, with notice
to the parties.” (second emphasis added)).

We relinquish jurisdiction for ninety days for the circuit court to
vacate the final judgment of foreclosure. Within seven days of the
court’s order vacating the final judgment, the borrowers must file the
order in this Court, and this appeal will be dismissed.

Motion to relinquish jurisdiction granted in part, denied in part.
(WARNER and KLINGENSMITH, JJ., concur.)

*        *        *

Dissolution of marriage—Alimony—Modification—Trial court erred
in failing to allow former husband to elicit former wife’s testimony at
hearing on his amended petition to modify alimony, and in failing to
issue written findings as required under section 61.08

HERBERT BENEDICT, Appellant, v. LETA BENEDICT, Appellee. 4th District.
Case No. 4D19-3266. May 6, 2020. Appeal from the Circuit Court for the Seventeenth
Judicial Circuit, Broward County; Andrea Gundersen, Judge; L.T. Case No. FMCE07-
04313. Counsel: Jennifer A. Patti and Michael J. Alman of Greenspoon Marder LLP,
Fort Lauderdale, for appellant. Stephen J. McDonald of McDonald & Crawford, P.A.,
Fort Lauderdale, for appellee.

CONFESSION OF ERROR

(PER CURIAM.) Appellant, Herbert Benedict (“Former Husband”)
and Appellee, Leta Benedict (“Former Wife”) divorced in November
2007 and as a part of the Final Judgment of Dissolution, the trial court
ordered Former Husband to pay Former Wife $1,200 a month in
permanent periodic alimony. Since then, Former Husband has filed
several pleadings seeking to either set aside that judgment or to
modify the alimony award. This appeal is from the court’s September
2019 order on Former Husband’s amended petition to modify
alimony. Former Husband alleges the trial court erred in failing to

allow him to elicit former wife’s testimony at the hearing on his
amended petition and in failing to issue written findings as required
under section 61.08, Florida Statutes (2019). Former Wife properly
concedes error,1 and we reverse.

“Procedural due process consists of notice and a meaningful
opportunity to be heard.” Pagliaro v. Pagliaro, 264 So. 3d 196, 198
(Fla. 4th DCA 2019). “[T]he right to be heard at an evidentiary
hearing includes more than simply being allowed to be present and to
speak. Instead, the right to be heard includes the right to ‘introduce
evidence at a meaningful time and in a meaningful manner.’ ” Cole v.
Cole, 159 So. 3d 124, 125-26 (Fla. 3d DCA 2013) (quoting Baron v.
Baron, 941 So. 2d 1233, 1236 (Fla. 2d DCA 2006).

At the hearing, Former Husband, who was representing himself,
asked to call Former Wife as a witness to testify his assertion that her
financial affidavit was fraudulent. The court did not rule on this
request and instead proceeded to handle other matters during the
hearing. As the court was calculating his arrears at the end of the
hearing, Former Husband renewed his request to call Former Wife as
a witness, but the court refused to allow him to do so stating that it
would be futile. “Perhaps the additional witnesses would not have
impressed the court, but the husband had the right to present them and
to argue his case at the conclusion of all the testimony.” See Cole, 159
So. 3d at 126 (quoting Pettry v. Pettry, 706 So. 2d 107, 108 (Fla. 5th
DCA 1998)). Although the court did allow Former Husband to proffer
some of his testimony regarding his allegations of the fraudulent
affidavit, the right to be heard “includes more than simply being
allowed to be present and speak.” Cole, 159 So. 3d at 125.

In its order following the hearing, the court upheld Former
Husband’s requirement to pay permanent periodic alimony but
reduced his payments to $500 a month due to his substantial change
in circumstances. The court found that Former Wife still had a need
for alimony and Former Husband still had the ability to pay despite his
change in circumstances. However, to support maintaining the
alimony award, the court must look at more than just Former Wife’s
“need;” it must also look at the factors under section 61.08(2), Florida
Statutes (2019). Here, the trial court referred to the financial resources
of the parties, which is one factor under section 61.08(2)(d), but other
than this, there is no other indication that it considered any of the other
factors in determining that Former Wife was still entitled to alimony.
See Rowe-Lewis v. Lewis, 267 So. 3d 1039, 1042 (Fla. 4th DCA
2019); accord Koski v. Koski, 98 So. 3d 93, 94 (Fla. 4th DCA 2012).

We therefore reverse and remand this matter for a new hearing on
Former Husband’s amended petition and direct the trial court to
prepare an order at the conclusion of the hearing that includes the 
required findings of fact under section 61.08(2), and (9) if necessary,2

to support any modified alimony award.
Reversed and Remanded. (DAMOORGIAN, GERBER and

KLINGENSMITH, JJ., concur.)
))))))))))))))))))

1We note that Former Wife’s confession of error was largely non-specific and did
not identify which of the issues on appeal had merit.

2Under section 61.08(9), the trial court is required to include “written findings of
exceptional circumstances” if the alimony award will leave Former Husband with
“significantly less net income than the net income of” Former Wife. See Koski, 98 So.
3d at 96.

*        *        *

Contempt—Civil—Incarceration—Hearing—Orders issuing writ of
bodily attachment against appellant and finding appellant in contempt
of court for failure to provide discovery—No abuse of discretion in
imposing incarceration as civil contempt sanction and issuing writ of
bodily attachment without a second hearing—Second hearing was
unnecessary where incarceration was ordered for appellant’s past
noncompliance which was not in dispute

RICHARD FIELDS and D. BOSWORTH, LLC, Appellants, v. ROBERT TOUSSIE,
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MICHAEL TOUSSIE and COASTAL DEVELOPMENT, LLC, Appellees. 4th
District. Case Nos. 4D19-1610 & 4D19-1612. May 6, 2020. Consolidated appeal from
the Circuit Court for the Seventeenth Judicial Circuit, Broward County; John B.
Bowman, Judge; L.T. Case No. 18002364. Counsel: Michael W. Moskowitz and Scott
M. Zaslav of Moskowitz, Mandell, Salim & Simonwitz, P.A., Fort Lauderdale, for
appellants. Alex P. Rosenthal and Amanda Jassem Jones of Rosenthal Law Group,
Weston, for Appellee Robert Toussie.

(PER CURIAM.) Appellants Coastal Development, LLC (“Coastal”)
and Richard Fields (“Fields”) appeal the trial court’s orders issuing a
writ of bodily attachment against Fields and finding Fields, Coastal,
and D. Bosworth, LLC in contempt of court for failure to provide
discovery. We affirm on all issues.

Although Fields alleges the trial court abused its discretion by
imposing incarceration as a civil contempt sanction and issuing a writ
of bodily attachment against him without a second hearing, a second
pre-incarceration hearing is generally not required when a trial court
orders incarceration for past noncompliance. See Hipschman v.
Cochran, 683 So. 2d 209, 212 (Fla. 4th DCA 1996). It may be
necessary, however, “where the contempt order specifies compliance
extra-judicially, i.e., by performance outside the auspices of the court
or its adjuncts.” Id. at 212-13. In this case, while the court did allow
the appellee to file an ex parte affidavit of noncompliance to obtain the
issuance of the writ, Fields’ past noncompliance was not in dispute,
admitting as much in his brief. Therefore, a second hearing was
unnecessary.

Affirmed. (WARNER, KLINGENSMITH and KUNTZ JJ.
concur.)

*        *        *

Criminal law—Post conviction relief—Ineffective assistance of coun-
sel—Error to summarily deny claim that counsel was ineffective for
failing to investigate and call defendant’s cellmates at trial—Claim was
facially sufficient and not refuted by the record

YUNIOR GALVEZ CASANAS, Appellant, v. STATE OF FLORIDA, Appellee. 4th
District. Case No. 4D19-1895. May 6, 2020. Appeal of order denying rule 3.850
motion from the Circuit Court for the Nineteenth Judicial Circuit, Martin County;
Sherwood Bauer, Jr., Judge; L.T. Case No. 432010CF000755A. Counsel: Antony P.
Ryan, Regional Counsel, and Paul O’Neil, Assistant Regional Counsel, Office of
Criminal Conflict and Civil Regional Counsel, Fourth District, West Palm Beach, for
appellant. Ashley Moody, Attorney General, Tallahassee, and Paul Patti, III, Assistant
Attorney General, West Palm Beach, for appellee.

(PER CURIAM.) Yunior Galvez Casanas appeals from the summary
denial of one claim in his Florida Rule of Criminal Procedure 3.850
motion. Following a jury trial, he was convicted of first-degree felony
murder, burglary of a dwelling with an assault or battery while armed,
and attempted robbery with a deadly weapon and sentenced to life in
prison. The State’s only direct evidence of Casanas’s involvement was
testimony from a codefendant, Osmaidy Cala.

After Casanas’s convictions were affirmed on direct appeal,
Galvez-Casanas v. State, 166 So. 3d 798 (Fla. 4th DCA 2015), he filed
a timely rule 3.850 motion raising 13 claims. He received an eviden-
tiary hearing on some of these, and the circuit court ultimately denied
relief.

On appeal, Casanas raises one issue arguing that the circuit court
erred in summarily denying a portion of claim 5. Claim 5 alleged in
part that his trial attorneys were ineffective for failing to investigate
and call three of Cala’s cellmates as witnesses at trial. Casanas named
the men and alleged that they were available and would testify that
Cala admitted before trial that he intended to lie about Casanas to get
revenge and to avoid a life sentence. Cala allegedly told each of the
cellmates that Casanas was innocent and he did not know about the
planned robbery beforehand.

The claim is facially sufficient and not refuted by the record. The
cellmates’ testimony could corroborate Casanas’s trial testimony and
support his theory of defense. Contrary to the circuit court’s reasoning

in summarily denying this claim, the cellmates’ testimony was not
cumulative. There was no evidence presented that Cala had admitted
he planned to lie at trial. Apart from Cala’s testimony, the other
evidence against Casanas is circumstantial and not overwhelming.

On appeal, the State’s primary arguments for affirmance are
matters that generally require an evidentiary hearing. See McLin v.
State, 827 So. 2d 948, 955 (Fla. 2002) (“[S]ummary denial is rarely
appropriate if the trial court needs to assess the credibility of the new
testimony.” (quoting Murrah v. State, 773 So. 2d 622, 623 (Fla. 1st
DCA 2000))); Bishop v. State, 219 So. 3d 83, 84 (Fla. 4th DCA 2017);
Coley v. State, 74 So. 3d 184, 185 (Fla. 2d DCA 2011).

The State has not shown that the record supports summary denial
of claim 5. Accordingly, we reverse and remand for further proceed-
ings on claim 5.

Reversed and remanded for further proceedings. (WARNER,
GROSS and KUNTZ, JJ., concur.)

*        *        *

DANIEL LAMONT SEPHES, Appellant, v. STATE OF FLORIDA, Appellee. 4th
District. Case No. 4D19-1449. May 6, 2020. Appeal from the Circuit Court for the
Fifteenth Judicial Circuit, Palm Beach County; Glenn D. Kelley, Judge; L.T. Case No.
502017CF003784AXXXMB. Counsel: Carey Haughwout, Public Defender, and
Breanna Atwood, Assistant Public Defender, West Palm Beach, for appellant. Ashley
Moody, Attorney General, Tallahassee, and Paul Patti, III, Assistant Attorney General,
West Palm Beach, for appellee.

(PER CURIAM.) Affirmed. (KLINGENSMITH and KUNTZ, JJ.,
concur. WARNER, J., concurs specially with opinion.)
))))))))))))))))))
(WARNER, J., concurring specially.) Appellant challenges his
conviction of felon in actual possession of a firearm and his sentence
to thirty years in prison. He raises three issues, all of which are not
meritorious. However, I would have affirmed based upon law of the
case, as he failed to file a cross appeal in the prior state appeal of the
trial court’s order entering a judgment notwithstanding the verdict.1

See Generazio v. State, 727 So. 2d 333, 335 (Fla. 4th DCA 1999).
))))))))))))))))))

1State v. Sephes, 262 So. 3d 811, 814 (Fla. 4th DCA 2019).

*        *        *

Injunction—Domestic violence—Stalking—Firearms—Child custo-
dy—Because the statutory definition of “domestic violence” includes
stalking in its three forms, respondent failed to demonstrate that
testimony and exhibits presented by petitioner were legally insufficient
to demonstrate an act or acts of domestic violence by stalking to
support final judgment of injunction—Trial court’s prohibition on
respondent’s ability to possess firearms does not establish reversible
error—Trial court correctly applied section 790.233 and respondent
did not assert that he qualified for an exception to statutory prohibi-
tion—No error in temporarily suspending respondent’s time-sharing
with the parties’ child

CASEY L. WHITLOCK, Appellant, v. PAMELA D. VELTKAMP, Appellee. 1st
District. Case No. 1D19-3780. May 6, 2020. On appeal from the Circuit Court for
Escambia County. John L. Miller, Judge. Counsel: Casey L. Whitlock, pro se,
Appellant. Pamela D. Veltkamp, pro se, Appellee.

(PER CURIAM.) Casey Whitlock, the respondent below, appeals the
trial court’s final judgment of injunction against domestic violence on
the ground that the evidence presented at the final hearing was
insufficient to meet the statutory elements of domestic violence. See
§§ 741.28 & 741.30, Fla. Stat. (2019). He also challenges generally
the court’s prohibition on his possession of firearms or ammunition,
and the court’s temporary provision to Pamela Veltkamp, petitioner
below, of exclusive timesharing with the parties’ minor child. Because
Veltkamp presented competent, substantial evidence that she was the
victim of stalking, an act of domestic violence, as defined by section
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741.28(2), Florida Statutes, and because the trial court applied the
correct law to the facts presented, we affirm.

The “trial court has broad discretion to grant an injunction,” but
“the question of whether the evidence is legally sufficient to justify
imposing an injunction is a question of law that we review de novo.”
Pickett v. Copeland, 236 So. 3d 1142, 1143-44 (Fla. 1st DCA 2018).
Determining whether competent substantial evidence supports the
trial court’s judgment is a matter of legal sufficiency as opposed to
evidentiary weight. Austin v. Echemendia, 198 So. 3d 1058, 1059
(Fla. 4th DCA 2016).

The parties here were married in 2011, and the marriage was
dissolved in June 2018. The parties are the parents of a child born
during the marriage. Veltkamp filed her petition for injunction against
domestic violence on September 12, 2019.1 She sought the injunction
based on her allegations that she was the victim of completed acts of
domestic violence, not that she had cause to believe she was in
imminent danger of becoming the victim of domestic violence in the
future. See § 741.30(1)(a), Fla. Stat. Where an injunction is sought by
a victim of domestic violence based on completed acts, the petitioner
is not required to establish reasonable cause to believe he or she is in
imminent danger of becoming the victim of any act of domestic
violence. See Faddis v. Luddy, 221 So. 3d 758, 760 (Fla. 3d DCA
2017).

The final hearing, after notice to Whitlock, took place September
25, 2019. Both parties attended and testified. Veltkamp testified about
various instances of domestic violence in the form of stalking, as
defined in sections 741.28 and 784.048, Florida Statutes (2019).2

In support of her petition, Veltkamp testified about multiple
incidents of Whitlock’s following, harassing, and cyberstalking her.
Three of these incidents occurred in the month prior to the hearing.
Veltkamp testified about numerous other, earlier incidents and
obscenity-laced text messages accusing Veltkamp of having a disease,
urging her to hang herself, stating that Whitlock “checked on” the
minor child every day while the child was with Veltkamp, describing
his sexual activities with girlfriends, and other offensive and disturb-
ing communications with no legitimate purpose. The messages
included photos of a noose, firearms, and a shell casing Whitlock
instructed Veltkamp to show to their son. The trial court admitted
composite exhibits of text messages into evidence. Also admitted was
a video Veltkamp recorded after she had moved from the martial
home showing Whitlock’s uninvited entry into her apartment and his
refusal to leave for approximately eight minutes while she repeatedly
told him to “get out.”

Whitlock did not deny his actions or the electronic communica-
tions. He testified that he never threatened anyone with physical
violence and that several of the incidents occurred too long before the
hearing to be relevant. Whitlock stated that he opposed the entry of an
injunction because it would cause him to lose his civilian employment
related to the military because that employment involved weapons and
explosives. However, he did not testify that he was a certified state or
local officer who uses firearms to perform his official duties on behalf
of his employer. See § 790.233, Fla. Stat. (2019).

On appeal, Whitlock argues that the trial court’s final judgment of
injunction must be reversed because there was no evidence to prove
he ever threatened violence towards Veltkamp or committed any
violent acts. However, the statutory definition of “domestic violence”
in section 741.28 is not limited to only threats of violence to the person
of the petitioner amounting to an assault or touching or striking the
petitioner’s person against her will amounting to a battery. The
inclusion of stalking as an act of domestic violence “causes the
statutory definition to diverge considerably from the colloquial
meaning” of violence. Khan v. Deutschman, 282 So. 3d 965, 968 (Fla.
1st DCA 2019). As stated by this court in Khan, for purposes of the

domestic violence statute, “stalking is violence.” Id.
Because the statutory definition of “domestic violence” includes

a wide range of actions, including stalking in its three forms, Whitlock
fails to demonstrate that the testimony and exhibits presented by
Veltkamp were legally insufficient to demonstrate an act or acts of
domestic violence by stalking to support the final judgment of
injunction. Additionally, the trial court had evidence of recent
incidents of stalking by Whitlock so that the violence here was not too
remote to support the entry of the injunction. Cf. Curl v. Roberts o/b/o
E. C., 279 So. 3d 765, 767 (Fla. 1st DCA 2019) (discussing cases
where past incidents of domestic violence were found to be too remote
to support the issuance of an injunction).

Whitlock’s appeal of the trial court’s prohibition on his ability to
possess firearms also does not establish any reversible error. The trial
court correctly applied section 790.233, Florida Statutes, and
Whitlock did not assert that he qualified for an exception to the
prohibition imposed by the statute.

Finally, to the extent Whitlock’s challenge to the provision in the
judgment temporarily suspending his time-sharing with his son was
preserved for review, he fails to show that the trial court misapplied
section 741.30(6)(a)3., Florida Statutes. In entering the injunction, the
trial court was allowed to provide Veltkamp with “100 percent of the
time-sharing” pending further court orders. Id.

AFFIRMED. (WOLF, BILBREY, and M.K. THOMAS, JJ.,
concur.)
))))))))))))))))))

1Because the parties are former spouses and also because they have a child in
common, the fact that they no longer reside in the same household does not extinguish
Veltkamp’s standing to file her petition. See § 741.28(3), Fla. Stat.

2Under section 741.28(2), Florida Statutes, “[d]omestic violence means an assault,
aggravated assault, battery, aggravated battery, . . . stalking, aggravated stalking. . . .”
“Stalking” occurs when a person “willfully, maliciously, and repeatedly follows,
harasses, or cyberstalks another person.” § 784.048(2), Fla. Stat. If the stalking consists
of harassing or cyberstalking, the petitioner must show “a course of conduct” directed
at the petitioner which causes the petitioner “substantial emotional distress . . . and
serving no legitimate purpose.” § 784.048(1)(a), (c) & (d), Fla. Stat.

*        *        *

Criminal law—Post conviction relief—Ineffective assistance of coun-
sel—Evidence—Post conviction court did not deprive defendant of a
full and fair evidentiary hearing on his post conviction claim that
counsel misadvised defendant resulting in rejection of favorable plea
offer—Even if limitation on post conviction counsel’s examination of
trial counsel and exclusion of defendant’s mother’s testimony had been
abuses of the post conviction court’s discretion, no harmful error was
demonstrated

CHRISTOPHER SALDANA, Appellant, v. STATE OF FLORIDA, Appellee. 1st
District. Case No. 1D19-2093. May 6, 2020. On appeal from the Circuit Court for
Escambia County. Jan Shackelford, Judge. Counsel: Michael D. Gelety and Michael
T. Gelety, Fort Lauderdale, for Appellant. Ashley Moody, Attorney General, and
Damaris E. Reynolds, Assistant Attorney General, Tallahassee, for Appellee.

(BILBREY, J.) Christopher Saldana appeals the denial, after an
evidentiary hearing on one ground and the postconviction court’s
finding the other grounds facially insufficient, of his second amended
motion for postconviction relief. We affirm the postconviction court’s
order in its entirety and write only to address Saldana’s appellate
challenge to the postconviction court’s conduct of his evidentiary
hearing.

Saldana was convicted of three felony offenses after a jury found
him guilty of using a computer to facilitate or solicit a parent, legal
guardian, or custodian to consent to the sexual conduct of a child;
traveling to meet a minor to engage in sexual conduct with consent by
a parent, legal guardian, or custodian; and attempted lewd and
lascivious battery with a victim over 12 but under 16 years of age. The
trial court adjudicated him guilty and imposed a downward departure
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sentence of 24 months’ community control, followed by 8 years of sex
offender probation.

In Saldana’s direct appeal, this court affirmed without opinion.
Saldana v. State, 132 So. 3d 229 (Fla. 1st DCA 2014).  Saldana then
filed his initial motion for postconviction relief, pursuant to rule 3.850,
Florida Rules of Criminal Procedure. The motion was amended twice
to remedy facial insufficiencies. In the second amended motion,
Saldana alleged in part of grounds 3 and 4 of the motion that his trial
counsel had provided ineffective assistance prior to the trial which
caused Saldana to reject a favorable plea offer from the State.
According to the second amended motion, trial counsel made
unreasonable promises and assurances about going to trial and failed
to advise Saldana of the consequences of turning down the State’s plea
offer. Saldana alleged that if he had been adequately advised by trial
counsel, he would have accepted the plea offer and avoided sex
offender designation. He claimed that he was prejudiced by this
deficient performance by counsel when he proceeded to trial, was
found guilty by the jury, and was designated a sex offender as part of
his sentence.

After directing a response from the State on the issue of defense
counsel’s pre-trial advice on the State’s plea offer, the postconviction
court held an evidentiary hearing on this issue alone. See Fla. R. Crim.
P. 3.850(f)(8). During the hearing, Saldana’s trial counsel testified
about his communications with Saldana in general and specifically
about the State’s pre-trial plea offer. Saldana’s trial counsel also
testified that he advised Saldana more than once that the State’s offer
would meet their goals of avoiding prison time and avoiding designa-
tion as a sex offender. Despite counsel’s advice, Saldana rejected
counsel’s offer to continue negotiations with the State and instead
insisted on going to trial.

Three times during Saldana’s postconviction counsel’s examina-
tion of his trial counsel, the postconviction court directed
postconviction counsel to limit his questions to facts surrounding trial
counsel’s statements and advice to his client about the plea offer.
When postconviction counsel continued to inquire about defense
counsel’s trial strategy, the entrapment defense, pre-trial motions, and
other matters beyond the scope of the hearing, the postconviction
court informed postconviction counsel that if he persisted, the court
would “shut you down.” Postconviction counsel then proceeded to ask
about the extent to which trial counsel had discussed the “strengths
and weaknesses” of the case with Saldana and whether trial counsel
had given Saldana enough information to make “a knowing and
intelligent decision” to accept or reject the offer. At this point, the
court terminated postconviction counsel’s examination and allowed
the State to cross-examine.

Thereafter, postconviction counsel called Saldana’s mother to
testify, and the State objected to her testimony as irrelevant. The court
heard postconviction counsel’s proffer, that the mother had attended
most of the meetings between her then 25-year-old son and trial
counsel. Postconviction counsel also proffered that the mother would
testify about Saldana’s history of emotional issues, anti-anxiety
medications, and attention-deficit disorder. However, there was not a
claim in the second amended motion that Saldana lacked competence
to proceed or lacked capacity during any stage of the trial proceeding.
The court excluded the mother’s testimony as irrelevant and invited
postconviction counsel to call his client to testify.

Saldana then testified in support of his motion. He agreed that trial
counsel had discussed the plea offer with him, set out his two options
(to plea to a non-sexual offense or go to trial), and advised him to
accept the plea. Saldana understood that he did not want to be
designated a sex offender, but he also did not want to be convicted at
all. He explained that he went to trial to tell his side of the story and to
establish his innocence, with the full support of his parents.

Here, Saldana argues in passing that the evidence adduced at the
hearing was insufficient to support the postconviction court’s denial
of relief on grounds of ineffective assistance by trial counsel in
advising his client about the plea offer. But the focus of Saldana’s
challenge on appeal to the postconviction court’s ruling is that the
court deprived him of a “full and fair” evidentiary hearing by
prematurely terminating his examination of trial counsel and by
excluding his mother as a witness.

It is well-settled that “[t]he admission of evidence is within the
sound discretion of the trial court, constrained by the application of the
rules of evidence and the principles of stare decisis.” Hayward v.
State, 183 So. 3d 286, 325 (Fla. 2015). A court’s exclusion of
proffered evidence it rules irrelevant does not equate to a deprivation
of a full and fair hearing. Id. at 324-25 (holding that exclusion of
defendant’s mother’s testimony as irrelevant to postconviction
proceeding not abuse of discretion). As this court recognized in
Stevenson v. State, 234 So. 3d 828, 830 (Fla. 1st DCA 2017), “it is
important to remember that trial courts have ‘wide latitude’ to regulate
court proceedings before them ‘in order that the administration of
justice be speedily and fairly achieved in an orderly and dignified
manner.’ ” (alteration in original) (citations omitted). The
postconviction court’s decision to exclude witnesses when it deter-
mines that the testimony would not be relevant to the issue to be
decided, or would be cumulative to other testimony presented, is
reviewed for an abuse of discretion. Parker v. State, 3 So. 3d 974, 983
(Fla. 2009). And in this case, like the postconviction hearing in
Parker, there is “no merit to [Appellant’s] claim that he was denied a
full and fair evidentiary hearing by the trial court” when his mother
was not allowed to testify. Id.

Furthermore, even if the postconviction court’s limitation on
counsel’s examination of defense counsel (after repeated admoni-
tions) and exclusion of the mother’s testimony had been abuses of the
court’s discretion, no harmful error is demonstrated. See Taylor v.
State, 260 So. 3d 151, 157 (Fla. 2018) (holding that erroneous rulings
in postconviction cases are subject to harmless error analysis). The
next witness at the evidentiary hearing was Saldana himself, and his
testimony was consistent with the testimony of his trial counsel. There
is no indication in the record that additional examination of Saldana’s
trial counsel would have uncovered more relevant evidence or that
Saldana’s mother was privy to information which could not be
presented through Saldana’s own testimony.

Saldana fails to demonstrate any reversible error in the
postconviction court’s denial of relief based on its detailed findings of
fact supported by competent substantial evidence presented at the
evidentiary hearing. Further, the postconviction court’s termination
of counsel’s examination of defense counsel after repeated instruc-
tions to inquire only on relevant matters, and exclusion of the mother’s
testimony as irrelevant, were within the court’s sound discretion. Even
if any abuse of discretion had been shown, no harmful error is
demonstrated because Saldana testified about his meetings with
defense counsel and his reasoning for rejecting the State’s plea offer
consistent with his trial counsel’s testimony.

AFFIRMED. (WOLF and M.K. THOMAS, JJ., concur.)

*        *        *

Criminal law—Sentencing—Guidelines—Nonstate prison sanction—
Danger to public—Finding by judge rather than jury—Appeals—
Remedy

BARRY LYNN WILEY, JR., Appellant, v. STATE OF FLORIDA, Appellee. 1st
District. Case No. 1D18-4988. May 6, 2020. On appeal from the Circuit Court for
Escambia County. Jennie Kinsey, Judge. Counsel: Andy Thomas, Public Defender, and
Megan Long, Assistant Public Defender, Tallahassee, for Appellant. Ashley Moody,
Attorney General, and Robert Quentin Humphrey, Assistant Attorney General,
Tallahassee, for Appellee.
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OPINION ON REMAND FROM
THE FLORIDA SUPREME COURT

(PER CURIAM.) The Florida Supreme Court has quashed the
decision in this case and remanded with instructions that we recon-
sider the matter in light of its recent decision in Gaymon v. State, 288
So. 3d 1087 (Fla. 2020).

In Gaymon, the Florida Supreme Court held that “the proper
remedy for harmful error resulting from the court, not the jury, finding
the fact of dangerousness under section 775.082(10) is to remand for
resentencing with instructions to either impose a nonstate sanction of
up to one year in county jail or empanel a jury to make the determina-
tion of dangerousness, if requested by the State.” Id. at 1089-90.

Accordingly, we reverse Appellant’s sentence and remand to the
trial court for resentencing in accordance with Gaymon.

REVERSED and REMANDED. (ROBERTS, OSTERHAUS, and
M.K. THOMAS, JJ., concur.)

*        *        *

BRIAN M. CASEY, Appellant, v. MARK S. INCH, Secretary, Florida Department of
Corrections, Appellee. 1st District. Case No. 1D19-1713. May 6, 2020. On appeal from
the Circuit Court for Hamilton County. Paul S. Bryan, Judge. Counsel: Brian M. Casey,
pro se, Appellant. Ashley Moody, Attorney General, and Kristen J. Lonergan, Assistant
Attorney General, Tallahassee, for Appellee.

(PER CURIAM.) We affirm without discussion the denial of Casey’s
motion for preliminary injunction. We also find this appeal to be yet
another frivolous claim filed by Casey. Since 2018, Casey has filed
over a dozen separate appeals or petitions in this Court challenging
actions of the Department of Corrections. He has not obtained relief
in any of these cases, and this Court has warned him about filing
further frivolous claims. See Casey v. Inch, 274 So. 3d 425 (Fla. 1st
DCA 2019). Accordingly, pursuant to section 944.279, Florida
Statutes, we direct the Clerk to forward a certified copy of this opinion
to the Department of Corrections for appropriate disciplinary action
against Casey. See Ponton v. Willis, 172 So. 3d 574, 576 (Fla. 1st DCA
2015) (explaining that a Spencer order is not required before referring
the inmate for disciplinary action based on a frivolous filing). Any
future filings by Casey that violate this order may lead to the imposi-
tion of additional sanctions, including another referral to the Depart-
ment for disciplinary procedures under section 944.279. See Fla. R.
App. P. 9.410. (RAY, C.J., and MAKAR and M.K. THOMAS, JJ.,
concur.)

*        *        *

EDWARD T. RIDLEY, Appellant, v. FLORIDA DEPARTMENT OF LAW
ENFORCEMENT, Appellee. 1st District. Case No. 1D19-4330. May 6, 2020. On
appeal from the Circuit Court for Leon County. Angela C. Dempsey, Judge. Counsel:
Edward T. Ridley, pro se, Appellant. No appearance for Appellee.

(PER CURIAM.) DISMISSED. All pending motions are denied as
moot. (B.L. THOMAS, KELSEY, and WINOKUR, JJ., concur.)

*        *        *

LINDA F. SHARPTON, Appellant, v.  U.S. BANK NATIONAL ASSOCIATION, as
Trustee for Credit Suisse First Boston Mortgage Securities Corp., Home Equity Asset
Trust 2006-4, Home Equity Pass-Through Certificates, Series 2006-4, ACCREDITED
HOME LENDERS, INC., f.k.a. Aames Funding Corporation, d.b.a. Aames Home
Loan, Appellees. 1st District. Case No. 1D20-0543. May 6, 2020. On appeal from the
Circuit Court for Wakulla County. Ronald W. Flury, Judge. Counsel: Robert A. Routa,
White Sulphur Springs, MT, for Appellant. Michael K. Winston and Dean A. Morande
of Carlton Fields, P.A., West Palm Beach; Christopher W. Smart of Carlton Fields,
P.A., Tampa; and Michael P. Donaldson of Carlton Fields, P.A., Tallahassee, for
Appellee U.S. Bank National Association. No appearance for Appellee Accredited
Home Lenders, Inc.

(PER CURIAM.) Appellee’s motion to dismiss, filed March 10, 2020,
is granted, and this appeal is dismissed for lack of jurisdiction. (B.L.
THOMAS, KELSEY, and WINOKUR, JJ., concur.)

*        *        *

Injunctions—Domestic violence—Evidence that petitioner had
reasonable cause to believe she was in imminent danger of becoming
victim of domestic violence was legally insufficient to support issuance
of injunction—Evidence was either  unsubstantiated and too remote in
time or irrelevant, as it involved incident between respondent and his
girlfriend and not an act or threat of violence toward petitioner

KENT GREGORY YAKLIN, Appellant, v. ASHLEY NICOLE YAKLIN, Appellee.
2nd District. Case No. 2D19-1572. May 8, 2020. Appeal from the Circuit Court for Lee
County; Carolyn D. Swift, Judge.  Counsel: Terry L. McCreary of The McCreary Law
Firm, P.A., Fort Myers, for Appellant.  No appearance for Appellee. 

(CASE, JAMES R., Associate Senior Judge.) Kent Gregory Yaklin
appeals from a final judgment of injunction for protection against
domestic violence based on a petition filed by his former wife, Ashley
Nicole Yaklin. Because competent, substantial evidence does not
support the trial court’s grant of the injunction in favor of Ashley, we
reverse.

Ashley filed a petition for injunction for protection against
domestic violence against Kent approximately two years after their
divorce. At the hearing on the petition, Ashley testified that Kent had
a history of being physically and emotionally abusive toward her
during their marriage. She did not provide details. She also testified
about a recent incident where she arrived at Kent’s house and
observed him being arrested by the police while his girlfriend stood
nearby with black eyes. The incident did not involve Ashley, and she
testified that Kent had never been arrested for domestic violence
against her. She admitted that there had been no recent acts or threats
of violence against her by Kent. Kent denied having any history of
domestic violence against Ashley. Based on this evidence, the trial
court issued a final judgment of injunction for protection against
domestic violence against Kent. Kent timely appealed.

A court may grant an injunction “when it appears to the court that
the petitioner is either the victim of domestic violence . . . or has
reasonable cause to believe that he or she is in imminent danger of
becoming the victim of domestic violence.” § 741.30(6)(a), Fla. Stat.
(2019). We review the trial court’s grant of an injunction for compe-
tent, substantial evidence. Zapiola v. Kordecki, 210 So. 3d 249, 250
(Fla. 2d DCA 2017).

Here, Ashley conceded that she was not a victim of domestic
violence. She argued only that she had reasonable cause to believe that
she was in imminent danger of becoming a victim of domestic
violence, and the trial court granted the injunction on this basis. The
evidence presented by Ashley, however, was legally insufficient to
support the issuance of the injunction.

First, Ashley’s unsubstantiated allegations of abuse by Kent do not
support the trial court’s finding that Ashley is in objectively reason-
able fear of becoming a victim of domestic violence. See Zapiola, 210
So. 3d at 250 (explaining that petitioner’s allegations were too vague
to provide competent substantial evidence of a reasonably objective
fear); Brilhart v. Brilhart ex rel. S.L.B., 116 So. 3d 617, 619 (Fla. 2d
DCA 2013) (“Unsubstantiated statements by Mr. Brilhart regarding
his personal fear of S.L.B. are insufficient to support the trial court’s
finding that S.L.B. is a victim of domestic violence or is in reasonable
fear of becoming a victim of domestic violence.”); Robinson v.
Robinson, 257 So. 3d 1187, 1189 (Fla. 5th DCA 2018) (“There was no
testimony presented that Husband physically injured, had physical
contact with, or threatened to do any physical harm or injury to
Wife.”). Next, the two years that had passed between the end of the
parties’ marriage and Ashley’s filing of the petition rendered any past
abuse too remote in time to support the issuance of the injunction. See
Curl v. Roberts ex rel. E.C., 279 So. 3d 765, 767 (Fla. 1st DCA 2019)
(“Incidents remote in time by as little as a year are insufficient to
support entry of a new injunction, absent allegations of current
violence or imminent danger that satisfy the statute.”). Indeed, Ashley
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admitted at the hearing that there had been no recent violence or
threats of violence from Kent. See Phillips v. Phillips, 151 So. 3d 58,
59 (Fla. 2d DCA 2014) (reversing issuance of domestic violence
injunction where petitioner “acknowledged in her testimony at the
injunction hearing that there had been no violence or threats of
violence from Mr. Phillips since the parties’ separation four months
before she filed the domestic violence petition”). And, finally,
Ashley’s testimony about the incident surrounding Kent and his
girlfriend was irrelevant because it did not involve any act or threat of
violence toward Ashley. See Gill v. Gill, 50 So. 3d 772, 775 (Fla. 2d
DCA 2010) (holding that Former Wife’s allegations concerning the
Former Husband’s violent acts toward their child did not support the
issuance of an injunction in favor of the Former Wife).

Accordingly, we reverse the injunction for protection against
domestic violence. Although the record indicates that the injunction
has expired, we remand with instructions to vacate the injunction
“because of the unintended collateral consequences that may result
from such a judgment.” Phillips, 151 So. 3d at 59.

Reversed and remanded. (NORTHCUTT and MORRIS, JJ.,
Concur.)

*        *        *

Criminal law—Juveniles—Search and seizure—Students—Back-
pack—Trial court did not err in suppressing marijuana found in
juvenile’s backpack during search by school’s vice principal because
vice principal lacked reasonable suspicion to seize the backpack—
Statements made by juvenile to police after vice principal found
marijuana were fruit of illegal seizure and were properly suppressed

STATE OF FLORIDA, Appellant, v. J.J.T., Appellee. 2nd District. Case No. 2D19-
2008. Opinion filed May 8, 2020. Appeal from the Circuit Court for Hillsborough
County; Michael J. Scionti, Judge. Counsel: Ashley Moody, Attorney General,
Tallahassee, and C. Todd Chapman, Assistant Attorney General, Tampa, for Appellant.
Howard L. Dimmig, II, Public Defender, and Carly J. Robbins-Gilbert, Assistant Public
Defender, Bartow, for Appellee.

(PER CURIAM.) In this delinquency case involving a charge of
possession of more than twenty grams of marijuana, the State appeals
from orders granting J.J.T.’s motions to suppress evidence of
marijuana found in his backpack at school and his subsequent post-
Miranda1 incriminating statements. The trial court correctly sup-
pressed the evidence of marijuana in J.J.T.’s backpack because the
school’s vice principal lacked reasonable suspicion to seize the
backpack, and we affirm that order. See R.S.M. v. State, 911 So. 2d
283, 284 (Fla. 2d DCA 2005) (explaining that “the standard for a
search and seizure by a school official is one of reasonable suspi-
cion”). Although we disagree with the trial court’s conclusion that
J.J.T. did not knowingly and voluntarily waive his Miranda rights,2

we nonetheless affirm the order suppressing his incriminating
statements made to police after the vice principal found the marijuana
because they were the fruit of the illegal seizure. See, e.g., J.R. v. State,
149 So. 3d 1196, 1198 (Fla. 4th DCA 2014) (reversing order denying
a motion to suppress where the police lacked reasonable suspicion to
stop and pat down a juvenile and holding that “the trial court should
have suppressed the marijuana and incriminating statements resulting
from the unlawful search and seizure as ‘fruit of the poisonous tree’ ”
(quoting Wong Sun v. United States, 371 U.S. 471, 487-88 (1963))).

Affirmed. (MORRIS, SALARIO, and ROTHSTEIN-YOUAKIM,
JJ., Concur.)
))))))))))))))))))

1See Miranda v. Arizona, 384 U.S. 436 (1966).
2See State v. Herrera, 201 So. 3d 192, 197-201 (Fla. 2d DCA 2016) (reversing order

suppressing a juvenile confession in a case involving interrogation techniques more
aggressive than those employed here).

*        *        *

Criminal law—Pro se filings—Warning

TIMOTHY RAY REEVES, Appellant, v. STATE OF FLORIDA, Appellee. 5th
District. Case No. 5D20-361. May 8, 2020. 3.850 Appeal from the Circuit Court for
Orange County, Jenifer M. Harris, Judge. Counsel: Timothy Ray Reeves, Miami, pro
se. Ashley Moody, Attorney General, Tallahassee, and Rebecca Rock McGuigan,
Assistant Attorney General, Daytona Beach, for Appellee.

(PER CURIAM.) Appellant appeals the trial court’s denial of his
Florida Rule of Criminal Procedure 3.850 motion for postconviction
relief in Orange County Circuit Court Case No. 2011-CF-10520-A-O.
We affirm the trial court’s order and caution him that abusive,
repetitive, malicious, or frivolous filings directed to Orange County
Circuit Court Case No. 2011-CF-10520-A-O may result in sanctions
such as a bar on pro se filing in this Court and referral to prison
officials for disciplinary proceedings, which may include forfeiture of
gain time. See § 944.279(1), Fla. Stat. (2019); State v. Spencer, 751
So. 2d 47, 48 (Fla. 1999).

AFFIRMED. (EDWARDS, HARRIS and SASSO, JJ., concur.)

*        *        *

Criminal law—Attempted sexual battery—Attempted lewd or lasciv-
ious molestation—Victim less than twelve years of age—Sentencing—
Illegal sentence—Defendant sentenced to concurrent sentences of
twenty years in prison followed by life probation—Denial of defen-
dant’s rule 3.800(a) motion reversed where sentences exceed statutory
maximums for both offenses—Although attempted sexual battery is a
life felony when the sexual organs of the victim are injured, the limited
record does not contain any facts or evidence demonstrating that
defendant injured the victim’s sexual organs—Reversal is without
prejudice for trial court to attach further documentation to conclu-
sively show that defendant pled to attempted sexual battery with injury
to sexual organs—Because sentences were imposed pursuant to a plea
agreement, state must be given option to agree to a legal sentence or
withdraw from plea agreement

VICTOR ECHEVARRIA, Appellant, v. STATE OF FLORIDA, Appellee. 5th District.
Case No. 5D19-3074. May 8, 2020. 3.800 Appeal from the Circuit Court for Volusia
County, James R. Clayton, Judge. Counsel: Victor Echevarria, Raiford, pro se. No
Appearance for Appellee.

(PER CURIAM.) Appellant, Victor Echevarria, appeals the denial of
his motion to correct illegal sentence filed pursuant to Florida Rule of
Criminal Procedure 3.800(a). Concluding that Appellant’s sentences
exceed the statutory maximum, we reverse.

In March 2012, Appellant pled nolo contendere to attempted
sexual battery on a person less than twelve years of age (count I) and
attempted lewd or lascivious molestation on a person less than twelve
years of age (count II). The court imposed concurrent sentences of
twenty years in prison followed by life probation.

Appellant argued in his rule 3.800(a) motion that the sentences
were illegal because they exceeded the statutory maximum for
second-degree felonies. The court denied the motion, finding both
offenses were life felonies and therefore did not exceed the statutory
maximum.

Florida Rule of Criminal Procedure 3.800(a) provides that “[a]
court may at any time correct an illegal sentence imposed by it, or an
incorrect calculation made by it in a sentencing scoresheet, when it is
affirmatively alleged that the court records demonstrate on their face
an entitlement to that relief.”

As to count I, Appellant pled to attempted sexual battery on a
person less than twelve years of age. As pled, count I is a first-degree
felony punishable by up to thirty years in prison. See Adams v. State,
901 So. 2d 275, 276 (Fla. 5th DCA 2005) (explaining that under
section 794.011(2), “an attempted capital sexual battery is classified
as a first degree felony” and “is punishable at a maximum of 30
years”); see also § 794.011(2)(a), Fla. Stat. (2011); § 777.04(4)(b),
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Fla. Stat. (2011); § 775.082(3)(b)1., Fla. Stat. (2011). Appellant’s
sentence of twenty years’ imprisonment followed by life probation
exceeds the thirty-year statutory maximum and, therefore, appears to
be illegal. See Adams, 901 So. 2d at 277 (“A defendant cannot by a
plea agreement accept a sentence that exceeds the statutory maxi-
mum.” (citations omitted)); Fuentes v. State, 711 So. 2d 175, 176 (Fla.
2d DCA 1998) (“A sentence in which the incarcerative portion and the
probationary portion, when combined, exceed the statutory maximum
is an illegal sentence.”).

However, section 794.011(2)(a) “contains an attempt offense if the
sexual organs of the victim are injured,” in which case the “attempt
offense is a life felony, punishable by a ‘term of imprisonment for life
or imprisonment for a term of years [not] exceeding life imprison-
ment.’ ” Adams, 901 So. 2d at 276 (quoting § 775.082(3)(a)3., Fla.
Stat. (2011)). Our limited record does not contain any facts or
evidence demonstrating that Appellant injured the victim’s sexual
organs. Without such evidence, we are compelled to reverse and
remand for further proceedings as to count I. We do so, however,
without prejudice for the trial court to attach further documentation to
conclusively show Appellant pled to attempted sexual battery with
injury to the victim’s sexual organs.

We next consider count II, attempted lewd or lascivious molesta-
tion on a person less than twelve years of age. The offense of lewd or
lascivious molestation on a person less than twelve years of age is a
life felony, while the attempted offense is a second-degree felony
punishable by up to fifteen years in prison. See § 800.04(5)(b), Fla.
Stat. (2011) (“An offender 18 years of age or older who commits lewd
or lascivious molestation against a victim less than 12 years of age
commits a life felony . . . .”); § 777.04(4)(c), Fla. Stat. (2011) (“[I]f the
offense attempted . . . is a life felony or a felony of the first degree, the
offense of criminal attempt . . . is a felony of the second degree.”); §
775.082(3)(c), Fla. Stat. (2011) (setting the statutory maximum for a
second-degree felony at fifteen years). As Appellant was convicted of
the attempted offense, his sentence of twenty years’ imprisonment
followed by life probation clearly exceeds the statutory maximum and
requires reversal.

We accordingly reverse the trial court’s denial of Appellant’s rule
3.800 motion and remand for further proceedings. Because the
sentences were imposed pursuant to a plea agreement, the State must
be given the option “to agree to a legal sentence or to withdraw from
the plea agreement and proceed to trial on the original charges.” See
Almenares v. State, 882 So. 2d 493, 495 (Fla. 5th DCA 2004); see also
Armstrong v. State, 145 So. 3d 952, 953 (Fla. 2d DCA 2014).

REVERSED and REMANDED for further proceedings consistent
with this opinion. (EVANDER, C.J., LAMBERT and GROSSHANS,
JJ., concur.)

*        *        *

Criminal law—Costs—Remand to strike cost assessed pursuant to
section 318.18(11)(b) because defendant was not charged with a traffic
infraction

MATTHEW J. SHARP, Appellant, v. STATE OF FLORIDA, Appellee. 5th District.
Case No. 5D19-1632. Opinion filed May 8, 2020. Appeal from the Circuit Court for
Brevard County, Morgan Laur Reinman, Judge. Counsel: James S. Purdy, Public
Defender, and Louis A. Rossi and Mark Alexander Williams, Assistant Public
Defenders, Daytona Beach, for Appellant. Ashley Moody, Attorney General,
Tallahassee, and Kristen L. Davenport, Assistant Attorney General, Daytona Beach,
for Appellee.

(SASSO, J.) We affirm Matthew J. Sharp’s judgment and sentence.
However, we remand for the trial court to strike the $3 cost assessed
pursuant to section 318.18(11)(b), Florida Statutes (2019), as Sharp
was not charged with a traffic infraction. See Sorenson v. State, 45 Fla.
L. Weekly D412 (Fla. 5th DCA Feb. 21, 2020).

AFFIRMED; REMANDED WITH INSTRUCTIONS.

(EVANDER, C.J., and COHEN, J., concur.)

*        *        *

Dissolution of marriage—Child support—Retroactive—Trial court
erred in failing to consider mortgage payments former husband made
during pendency of litigation when determining retroactive support
obligation

WILLIAM ANTHONY IANNI, Appellant, v. DARIA ANN IANNI, Appellee. 5th
District. Case No. 5D18-3082. May 8, 2020. Appeal from the Circuit Court for Brevard
County, George B. Turner, Judge. Counsel: Mark S. Peters, of Eisenmenger, Blaue &
Peters, P.A., Viera, for Appellant. Maureen Monaghan Matheson, of Matheson
Appellate Law, P.A., Satellite Beach, for Appellee.

(PER CURIAM.) William Ianni (“former husband”) appeals the entry
of a final judgment of dissolution of marriage. We reverse as to one
issue, but otherwise affirm. In determining former husband’s
retroactive child support obligation, the trial court erred in failing to
consider the mortgage payments paid by former husband during the
pendency of the litigation. See Johnson v. Johnson, 268 So. 3d 203,
205 (Fla. 5th DCA 2019) (holding that former husband’s mortgage
payments on parties’ marital home during course of marital dissolu-
tion action were required to be considered when determining retroac-
tive child support obligation).

AFFIRMED, in part; REVERSED, in part; and REMANDED.
(EVANDER, C.J., EISNAUGLE and SASSO, JJ., concur.)

*        *        *

Criminal law—Manslaughter with firearm—Argument—Evidence—
Hearsay—Statements of identification—Trial court erred in overrul-
ing objection to prosecutor’s closing argument statement that defen-
dant was using smoke screens and illusions when questioning
witnesses—Comments suggesting that opposing counsel is blowing
smoke or using smoke and mirrors in an effort to distract improperly
denigrate counsel and the theory of defense—Error was harmless—
Trial court abused its discretion in allowing officer to testify regarding
the descriptions of the suspected shooter given to officer by witnesses
who testified at trial—Officer’s testimony recounting descriptions of
suspect provided to him did not qualify as non-hearsay statements of
identification under section 90.801(2)(c)—A description is not an
identification—Admission of hearsay testimony was harmless error—
Claim that trial court erred in sustaining state’s objection to defen-
dant’s attempt to impeach witness with a prior written statement was
not preserved for review absent a proffer that witness in fact wrote a
prior inconsistent statement—The two preserved harmless errors did
not have the cumulative effect of prejudicing defendant to extent that
his right to fair trial was denied

DARROLL BUGG, Appellant, v. STATE OF FLORIDA, Appellee. 5th District. Case
No. 5D19-2108. Opinion filed May 8, 2020. Appeal from the Circuit Court for Orange
County, John M. Kest, Judge. Counsel: James S. Purdy, Public Defender, and Andrew
Mich and Roman Faizorin, Assistant Public Defenders, Daytona Beach, for Appellant.
Ashley Moody, Attorney General, Tallahassee, and Deborah A. Chance, Assistant
Attorney General, Daytona Beach, for Appellee.

(LAMBERT, J.) Darroll Bugg appeals his convictions and sentences
for manslaughter with a firearm and aggravated battery with a firearm.
Bugg argues that the trial court erred in overruling his objection to an
allegedly-improper comment made by the State during its closing
argument and in allowing, over a hearsay objection, a detective to
testify about the physical descriptions of the suspect that were
separately provided to him by two of the State’s material witnesses.
Bugg also asserts that the trial court erroneously limited him from
impeaching one of the State’s witnesses with a prior inconsistent
statement. Lastly, Bugg argues that if this court finds two or more of
these errors to have been harmless, reversal is still warranted because
their cumulative effect denied him a fair trial.

For the most part, the State does not dispute that the trial court
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erred. Instead, it argues that the first two errors were harmless and that
the third error was not preserved for appellate review. For the
following reasons, we agree with the State. We also conclude that the
cumulative nature of the preserved harmless errors did not deny Bugg
a fair and impartial trial.

BACKGROUND AND TRIAL EVIDENCE—
Kelly Darish was shot in the bedroom that she was renting in a

large home that was owned by Robert and Ashley Scott. Darish’s
friend, Kenneth Russell, was also shot while in the bedroom. Russell1

survived his gunshot wound, but Darish did not. Following its
investigation, the Orange County Sheriff’s Office arrested Bugg, and
the State charged him with second-degree murder and aggravated
battery.

The State’s first two witnesses at trial were Donald McCiskill and
Ennis Williams. McCiskill was friends with both Darish and Russell,
and he was visiting the house the night that they were shot. McCiskill
testified that he saw Darish and Russell in Darish’s bedroom together
with another man whom he did not know. McCiskill stated that while
in the adjoining kitchen, he heard the two men in Darish’s bedroom
talking in a loud, aggravated manner, and then heard the unknown
man say, “I don’t want to have to shoot nobody.” Almost immediately
thereafter, McCiskill heard two or three gunshots. McCiskill quickly
left the kitchen and did not wait to see this other man leave the house.

Less than twenty-four hours after the shooting, McCiskill posi-
tively identified Bugg in a photo array prepared by law enforcement
as the individual that he saw in Darish’s bedroom the previous
evening. McCiskill also affirmatively identified Bugg in the court-
room as the person that he saw in the bedroom.

Ennis Williams was the State’s second witness. Like Darish,
Williams rented a room in the Scotts’ home. He testified that he saw
Darish and Russell in Darish’s bedroom that evening, together with a
short, bald, black male2 that he did not know, and that it appeared that
the three were involved in some type of negotiation. Williams testified
that he then went to his own room to watch TV and, while there, heard
four to five gunshots coming from Darish’s bedroom. Williams did
not see the other man in the bedroom leave the house; however, when
he opened the front door to the house, Williams observed a large
maroon van “hauling ass out of there.” Williams described that the van
“was going so fast [that] it didn’t go down the driveway getting out. It
ran over the curb and hit the road.”

Williams also picked Bugg out of a photo array prepared by law
enforcement as the person that he saw in Darish’s bedroom that
evening, doing so with “85% certainty.”

Ashley Scott, one of the co-owners of the home, was present in a
different part of the house when the shootings occurred. Scott testified
at trial that although she did not see the shooter, she did hear “two
pops.” Upon hearing this sound, Scott went upstairs to check on the
safety of her children. While doing so, she saw a maroon or burgundy
van speeding away from her home.

A 911 call reporting the shooting was placed that evening at 8:47
p.m. Ten minutes earlier, Darish’s husband had received a voicemail
message left on his phone by his wife from a phone number that he did
not recognize. This phone call was traced back to Bugg’s cellphone.

Based upon the information elicited from its investigation, the
Orange County Sheriff’s Office distributed to the public the day after
the shooting a crime bulletin regarding this incident that included a
picture of the maroon van that it believed was the suspect’s vehicle.
The bulletin did not include Bugg’s name, and the trial evidence
showed that, at the time, the Sheriff’s Department did not know
whether Bugg owned a maroon van.

Bugg saw the bulletin and called the Sheriff’s Office. He spoke to
detective Robert Riley, who was the lead investigator. Bugg inquired
“why [Riley] was identifying him as a suspect [in the shooting] and

why and how [Riley] put a picture of his van on the bulletin.” Bugg
also told Riley that he had come in contact with Darish at a liquor store
the prior evening and that he had let her use his phone after Darish had
asked him for some change and a cigarette. Bugg said that Darish then
walked off and he drove home. Bugg would later add that Darish had
gotten into his van that night.

Riley testified at trial that it would take less than one minute to
drive from the liquor store to Darish’s residence. Riley also testified
that between the liquor store and the residence was a business called
Young’s Market and that he was able to secure surveillance video
from the market. This video, admitted into evidence at trial and played
for the jury, showed a maroon van traveling in the direction of the
house shortly before the shooting occurred. Bugg owned a maroon
1999 Dodge van.

Bugg’s cellphone was later searched. A picture of a semiautomatic
handgun of the same caliber as the weapon used in the shooting was
found on Bugg’s phone.

Bugg elected not to testify at trial or to present any evidence. Bugg
was found guilty of the lesser included offense of manslaughter with
a firearm regarding Darish’s death and guilty of aggravated battery
with a firearm for shooting Russell.

CLOSING ARGUMENT—
In his first argument on appeal, Bugg contends that the trial court

erred in overruling his objection to the following comment made by
the prosecutor during his initial closing argument:

[T]hat takes me to my second point. Talking about illusions, smoke

screens, distractions, things that aren’t relevant, because throughout
opening statement and the questions of witnesses there were a number
of illusions made by the defense.
The trial court should have sustained the objection. While it is

entirely permissible for a prosecutor to argue that certain facts or
arguments raised by defense counsel are not relevant or germane to
the issues for determination by the jury, comments suggesting that
opposing counsel is blowing smoke or using smoke and mirrors in an
effort to distract improperly denigrate counsel and the theory of
defense. See Servis v. State, 855 So. 2d 1190, 1194 (Fla. 5th DCA
2003) (recognizing that it is well-established that a “prosecutor may
not ridicule a defendant or his theory of defense”); Scala v. State, 213
So. 3d 1085, 1089 n.3 (Fla. 3d DCA 2017) (holding that it was error
when “the prosecutor told the jury, on at least two occasions, that the
defense attorneys were ‘simply blowing smoke in your face’ ”
because “[s]uch characterizations denigrate opposing counsel and are
improper”); Brown v. State, 733 So. 2d 1128, 1131 (Fla. 4th DCA
1999) (holding the prosecutor’s ridiculing of the defendant’s theory
of defense as being a “smoke screen” was improper); Olbek v. Kraut,
650 So. 2d 1138, 1138 (Fla. 5th DCA 1995) (Griffin, J., concurring)
(commenting that the lower court should have sustained the objection
to the inflammatory “smoke and mirrors” sort of argument “and let
counsel know such improper comments would not be tolerated”).

In its answer brief, the State commendably does not endorse the
prosecutor’s comment during closing argument. Instead, it argues that
the trial court’s error in overruling the objection is harmless because
there is no reasonable possibility that the comment affected the
verdicts. See State v. DiGuilio, 491 So. 2d 1129, 1139 (Fla. 1986)
(holding that in determining whether an error is harmless “[t]he
question is whether there is a reasonable possibility that the error
affected the verdict”).

Here, the prosecutor’s comment was isolated and limited, and it
was not mentioned any further in the State’s initial closing argument
nor mentioned, at all, during the State’s rebuttal closing argument. As
such, we are convinced, beyond a reasonable doubt, that, on this
record, this error did not affect the verdicts returned by the jury. Cf.
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Lammons v. State, 246 So. 3d 524, 525-26 (Fla. 3d DCA 2018)
(holding that “calling defense counsel’s attack on the voluntariness of
the confession a ‘tactic’ improperly denigrated the defense” but
concluding that the error was harmless beyond a reasonable doubt
because the comment was isolated, not repeated, and not made a
feature of the State’s closing arguments); Wellons v. State, 87 So. 3d
1223, 1225 (Fla. 3d DCA 2012) (“The isolated comment made by the
prosecutor during closing, while certainly improper, was, in this case,
harmless error.” (footnote omitted)).3

DETECTIVE RILEY’S TESTIMONY OF WITNESSES’ PHYSI-
CAL DESCRIPTIONS OF THE SUSPECT—

The State called Detective Riley to testify at trial. By this time, both
McCiskill and Williams had concluded with their testimony. Riley
was asked by the prosecutor on direct examination to provide the
description of the suspected shooter that Williams had given to him.
Over defense counsel’s hearsay objection, Riley testified that
Williams told him that the suspect “was a light-skinned, black male,
about five-eight to five-nine, about 180 to 185 pounds, I believe with
black frame glasses” and a bald head. Riley was then asked, over a
similar hearsay objection, to provide the description of the suspect that
McCiskill gave him. Riley provided similar testimony. In addressing
defense counsel’s objection, the trial court first questioned whether
Riley’s aforementioned testimony was hearsay before ruling that,
even if it was hearsay, the testimony was admissible under an
exception to the hearsay rule.4 Bugg argues in this second ground of
his appeal that his hearsay objections were proper and should have
been sustained.

“The standard of review of a trial court’s decision on the admissi-
bility of evidence is generally an abuse of discretion standard.
However, the question of whether evidence falls within the statutory
definition of hearsay is a matter of law, subject to de novo review.”
Anderson v. State, 230 So. 3d 175, 176 (Fla. 4th DCA 2017) (quoting
Burkey v. State, 922 So. 2d 1033, 1035 (Fla. 4th DCA 2006)).

Hearsay is defined as “a statement, other than one made by the
declarant while testifying at the trial or hearing, offered in evidence to
prove the truth of the matter asserted.” § 90.801(1)(c), Fla. Stat.
(2017). In response to Bugg’s hearsay objection, the State, while not
providing the trial court with any specific authority, argued that
Riley’s testimony was admissible as a statement of identification of a
person. The State’s argument appears to have been based on section
90.801(2)(c), Florida Statutes (2017), which provides that a “state-
ment is not hearsay if the declarant testifies at the trial or hearing and
is subject to cross-examination concerning the statement and the
statement is . . . [o]ne of identification of a person made after perceiv-
ing the person.”

In Puryear v. State, 810 So. 2d 901, 903 (Fla. 2002), the Florida
Supreme Court addressed the precise question before us, namely,
whether, under section 90.801(2)(c), “a third party may testify to a
declarant’s out-of-court description of an assailant where the declarant
testified at trial and is subject to cross-examination.” The court
specifically held that section 90.801(2)(c) does not apply to statements
about the physical description of a suspect, writing:

[A] description is not an identification. An “identification of a person

after perceiving him,” subsection 90.801(2)(c), is a designation or
reference to a particular person or his or her photograph and a
statement that the person identified is the same as the person previ-
ously perceived. The witness in this case never made an identification
of the person he had seen; he only gave a description. This testimony
does not meet the definition of “identification” as used in subsection
90.801(2)(c).

Id. at 904 (quoting Swafford v. State, 533 So. 2d 270, 276 (Fla. 1988)).
Based on Puryear, we conclude that the trial court erred in

overruling defense counsel’s hearsay objection. See also Livingston
v. State, 219 So. 3d 911, 914 (Fla. 2d DCA 2017) (“Testimony
concerning a victim’s or a witness’s out-of-court description of an
assailant is classic hearsay and is generally not admissible into
evidence unless it falls under a hearsay exception.” (citing Puryear,
810 So. 2d at 906) (further citations omitted)). Put somewhat differ-
ently, Riley’s testimony in recounting the descriptions of the suspect
provided to him by McCiskill and Williams did not qualify as non-
hearsay statements of identification under section 90.801(2)(c). See
Johnson v. State, 199 So. 3d 433, 435-36 (Fla. 4th DCA 2016).

To its credit, the State does not argue here that Riley’s testimony of
the suspect’s physical description was admissible. Rather, much like
its argument on Bugg’s first claim, it asserts that the trial court’s
admission of this hearsay testimony was harmless error. We agree.

In English v. State, 43 So. 3d 871, 873 (Fla. 5th DCA 2010), this
court concluded that although the trial court had erred in admitting
into evidence a deputy sheriff’s description of a suspect, the error was
harmless because, prior to the deputy’s testimony, the victim had
testified to the same description of the suspect. Thus, we determined
that the erroneously-admitted hearsay testimony from the deputy
sheriff was harmless because it was cumulative to the victim’s
testimony. Id. We also recognized that other courts had found the
improper admission of similar hearsay testimony to be harmless error
“when an overwhelming amount of evidence of the defendant’s guilt
existed.” Id. at 872-73 (citing Presley v. State, 839 So. 2d 813, 813-14
(Fla. 4th DCA 2003) (determining the erroneous introduction of the
victim’s out-of-court description to be harmless error when the
suspect was found carrying a bag containing items stolen from the
victim’s refrigerator)).

In the instant case, prior to Riley’s testimony of McCiskill’s
physical description of the suspect, McCiskill had already testified to
(1) picking Bugg out of a law enforcement photo array, (2) seeing his
friends, Darish and Russell, in the bedroom with a third person and
hearing this person state that “he did not want to have to shoot
nobody,” and (3) immediately thereafter hearing gunshots that left
Darish dead and Russell wounded. McCiskill also identified Bugg in
court as the person that he saw that evening in Darish’s bedroom.

Williams also testified at trial before Riley. He testified that the
man he saw in Darish’s bedroom with Darish and Russell that night
was black, short, and bald, which generally matched Bugg’s descrip-
tion. Williams also picked Bugg out of a law enforcement photo array,
and both he and Ashley Scott testified to seeing a maroon van rapidly
leave the home right after the shootings. The trial evidence further
established that the day after the shooting, Bugg saw a crime bulletin
issued by the Orange County Sheriff’s Department about a maroon
van being possibly involved in the shooting, and he called the
Sheriff’s Office to inquire why his van was in the bulletin. Bugg did
own a maroon van, and surveillance film that was admitted into
evidence showed such a van traveling in the direction of Darish’s
residence shortly before she was killed. Finally, the evidence also
established that approximately ten minutes before she was shot,
Darish had used Bugg’s cell phone to make a call to her husband.

When evaluating whether improperly-admitted evidence was
harmless, the focus is on the effect the error may have had on the trier
of fact: in this case, the jury, DiGuilio, 491 So. 2d at 1139, with the
State here having the burden of showing that the error was harmless.
Under DiGuilio, the question before us is whether there is a reasonable
possibility that Riley’s hearsay testimony relating the descriptions of
Bugg provided to him by McCiskill and Williams affected the
verdicts. If so, then the State has not met its burden, and the error is not
harmless. See id. (“If the appellate court cannot say beyond a reason-
able doubt that the error did not affect the verdict, then the error is by
definition harmful.”). Applying this test, we are convinced, beyond a
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reasonable doubt, that the trial court’s error in allowing the hearsay
testimony of the suspect’s physical description was harmless.

ATTEMPTED IMPEACHMENT OF STATE’S WITNESS WITH
PRIOR INCONSISTENT STATEMENT—

Bugg’s third argument for reversal is that the trial court erred when
it sustained the State’s objection to his effort to impeach McCiskill’s
trial testimony with a purportedly-inconsistent written statement that
McCiskill had previously provided to law enforcement. We review a
“trial court’s limitation of cross-examination and exclusion of
evidence for an abuse of discretion.” Elmer v. State, 114 So. 3d 198,
201 (Fla. 5th DCA 2012) (citing Boyd v. State, 910 So. 2d 167, 185
(Fla. 2005); Zack v. State, 753 So. 2d 9, 25 (Fla. 2000)).

In addressing this claim, we begin with the recognition that “[a]
criminal defendant should be afforded wide latitude to cross-examine
the State’s witnesses, especially when cross-examining a key
prosecution witness.” Id. (citing McDuffie v. State, 970 So. 2d 312,
325 (Fla. 2007)). Moreover, it is “fundamental to our system of justice
that a party may impeach a witness by introducing statements of the
witness which are inconsistent with the witness’s present testimony.”
Id. at 202 (citing § 90.608(1), Fla. Stat. (2010); McBean v. State, 688
So. 2d 383, 384 (Fla. 4th DCA 1997)).

As previously alluded to, McCiskill was the State’s first witness at
trial. He was clearly a key witness, having testified on direct examina-
tion to being in the kitchen area and having heard, but not seen, Darish
and Russell being shot and later identifying Bugg both in court and in
a photo array as the man that he saw and heard in Darish’s bedroom at
the time Darish and Russell were shot.

On cross-examination, Bugg’s counsel provided McCiskill with a
copy of a written statement that McCiskill purportedly had given to
law enforcement on January 20, 2018 (the date of the shooting).
McCiskill was given the opportunity to review the statement, and he
testified that the statement was in his handwriting. Bugg’s counsel
asked McCiskill to confirm his earlier testimony that he was not in
Darish’s bedroom at the time of the shooting. McCiskill stated that he
was not in the bedroom. Counsel then asked McCiskill if he remem-
bered having previously written that he was in the bedroom when the
shooting occurred. McCiskill did not directly respond to this question.
Instead, he again reiterated that he was never in the room with Darish.
At this point, the prosecutor objected to “improper impeachment,” and
the trial court sustained the objection. Bugg’s counsel then pursued
another line of questioning.

We see nothing objectionable with Bugg’s effort to impeach
McCiskill with his prior written statement. As the Third District Court
of Appeal explained:

In order for one to impeach a witness with a prior inconsistent

statement, a predicate must first be established by calling the attention
of the witness to be impeached to the allegedly contradictory state-
ments and to the occasion when it is alleged said statements were
made. In addition, opportunity must be given the witness to examine,
explain, confess, or deny such contradictory statements. Hancock v.
McDonald, 148 So. 2d 56 (Fla. 1st DCA 1963); Urga v. State, 104 So.
2d 43 (Fla. 2d DCA 1958).

Garcia v. State, 351 So. 2d 1098, 1099 (Fla. 3d DCA 1977).
Here, Bugg’s counsel appeared to lay the predicate by first

providing McCiskill with a copy of his written statement and then
referencing that the statement had been given by McCiskill to law
enforcement on January 20, 2018. Counsel then tried to call
McCiskill’s attention to purported language in his statement (of being
in the bedroom) that appeared to contradict his trial testimony of being
in the kitchen at the time of the shooting, at which point, the trial court
sustained the State’s objection.

The State’s primary argument on appeal in response to this claimed
error is that Bugg did not adequately preserve this issue for appellate

review because Bugg did not proffer the testimony that he sought to
elicit.5 See Lucas v. State, 568 So. 2d 18, 22 (Fla. 1990) (finding that
a claim that the trial court erred in not allowing the defendant to pursue
a line of questioning with a State witness was not preserved for review
because “[t]he defense did not proffer what the witness would have
said if allowed to answer the question”).

Bugg’s attempt to impeach McCiskill with a purported prior
inconsistent statement that he may have given about his location at the
time of the shooting was improperly circumvented by the State’s
objection and the trial court’s sustaining of the objection. At that point,
however, it was necessary for Bugg’s counsel to provide a proper
proffer of this evidence to preserve the error for review. See id. In his
answer to counsel’s specific question, McCiskill neither admitted nor
denied that his earlier written statement contradicted his trial testi-
mony; rather, he provided a nonresponsive reiteration that he was not
in the bedroom with Darish when she was shot. Absent a proffer that
McCiskill in fact wrote a prior inconsistent statement, the issue of
whether the trial court erred in sustaining the State’s objection has not
been properly preserved for review. See id.

WHETHER THE CUMULATIVE HARMLESS ERRORS DE-
PRIVED BUGG OF A FAIR TRIAL—

Lastly, Bugg argues that if this court finds that two or more of the
trial court errors asserted in this appeal were harmless, the cumulative
effect of these errors nevertheless deprived him of a fair trial. See
Penalver v. State, 926 So. 2d 1118, 1137 (Fla. 2006) (explaining that
when an appellate court finds multiple harmless errors, it must still
consider whether “the cumulative effect of [the] errors was such as to
deny to defendant the fair and impartial trial that is the inalienable
right of all litigants in this state and this nation” (quoting Brooks v.
State, 918 So. 2d 181, 202 (Fla. 2005))). Such an evaluation requires
that we consider whether: (1) the errors were fundamental, (2) the
errors went to the heart of the case, and (3) the jury would still have
heard substantial evidence in support of the defendant’s guilt. Id.

Applying these factors, we conclude that the two preserved
harmless errors determined here did not have the cumulative effect of
prejudicing Bugg to the extent that his right to a fair trial was denied.
The prosecutor’s one-time “smoke and mirrors” comment during
closing argument neither was fundamental nor went to the heart of the
case. Second, irrespective of Detective Riley’s hearsay testimony
relating McCiskill and Williams’s physical description of the suspect,
the State presented other substantial evidence of Bugg’s guilt at trial,
as outlined in this opinion. See Whitton v. State, 649 So. 2d 861, 865
(Fla. 1994) (“[I]n the context of the totality of the evidence, the
cumulative effect of the two testimonial statements and the prosecu-
tor’s comment did not prejudice Whitton’s right to a fair trial.”).

Accordingly, we affirm Bugg’s convictions and sentences in this
case.

AFFIRMED. (EVANDER, C.J., and WALLIS, J., concur.)
))))))))))))))))))

1Russell was subpoenaed by the State to testify at trial. By the time of the trial,
Russell was apparently homeless and living in the Jacksonville area, as indicated by a
recent arrest record. Russell left the area without providing the State with further
contact information and did not testify at trial.

2Bugg is an African-American male with a bald head who was five feet, seven
inches tall.

3Accordingly, the trial court did not abuse its discretion in denying Bugg’s later
motion for mistrial based on this error. See Smith v. State, 818 So. 2d 707, 710 (Fla. 5th
DCA 2002) (“A trial court’s ruling on a motion for mistrial is subject to an abuse of
discretion standard of review.”).

4The trial court did not articulate which hearsay exception it believed applied to this
testimony.

5Bugg did not file a reply brief responding to this argument.

*        *        *

STATE OF FLORIDA, Appellant, v. GEOVADLY GARRY PIERRE, Appellee. 5th
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District. Case No. 5D18-3852. May 8, 2020. Appeal from the Circuit Court for Orange
County, Dan Traver, Judge. Counsel: Pamela Jo Bondi, Attorney General, Tallahassee,
and Carmen F. Corrente, Assistant Attorney General, Daytona Beach, for Appellant.
Nicole B. Dickerson, of Law Office of Nicole B. Dickerson, PLLC, Orlando, for
Appellee.

(PER CURIAM.) AFFIRMED. (EVANDER, C.J., and LAMBERT,
J., concur. GROSSHANS, J., concurs specially, with opinion.)
))))))))))))))))))
(GROSSHANS, J., concurring specially.) The State appeals an order
granting the defendant’s motion to suppress data obtained from an
Event Data Recorder (EDR) located inside the defendant’s vehicle. In
granting the suppression motion, the trial court relied on State v.
Worsham, 227 So. 3d 602, 603 (Fla. 4th DCA 2017) (holding that
“there is a reasonable expectation of privacy in the information
retained by an event data recorder”).

On appeal, the State asks us to reject Worsham and reverse the
suppression order. However, based on the insufficiency of the
record—including a suppression hearing without any witnesses or
factual stipulations—we have no occasion to analyze the reasoning in
Worsham which, among other things, likened EDRs to cell phones. Id.
at 604-06.1 Accordingly, I agree that the trial court’s order should be
affirmed.
))))))))))))))))))

1Further, the parties have not advanced any argument as to whether the physical
entry into the defendant’s vehicle to download data from the EDR constituted a search
under the trespass theory. See Mobley v. State, 834 S.E.2d 785, 792 (Ga. 2019) (“The
retrieval of data without a warrant at the scene of the collision was a search and seizure
that implicates the Fourth Amendment, regardless of any reasonable expectations of
privacy.”).

*        *        *

JAMES POWELL, Petitioner, v. STATE OF FLORIDA, Respondent. 5th District.
Case No. 5D20-570. Opinion filed May 8, 2020. Petition for Belated Appeal, A Case
of Original Jurisdiction. Counsel: James Powell, Crawfordville, pro se. Ashley Moody,
Attorney General Tallahassee, and, Whitney Brown Hartless, Assistant Attorney
General, Daytona Beach, for Respondent.

(PER CURIAM.) The petition for belated appeal is granted. A copy
of this opinion shall be filed with the trial court and be treated as the
notice of appeal from the July 29, 2019 order denying Petitioner’s pro
se amended motion for postconviction relief filed in Case No. 2015-
CF-003145-A, Eighteenth Judicial Circuit Court in and for Seminole
County, Florida. See Fla. R. App. P. 9.141(c)(6)(D).

PETITION GRANTED. (COHEN, EDWARDS, and TRAVER,
JJ., concur.)

*        *        *

JASON SCOTT HUET, Appellant, v. KIRSTEN ALAYNE HILLMAN AND
DEPARTMENT OF REVENUE, Appellees. 5th District. Case No. 5D20-173. May 8,
2020. Appeal from the Circuit Court for Seminole County, Melanie Chase, Judge.
Counsel: Jennifer Jacobs, of Law Offices of Jennifer A. Jacobs, LLC, Altamonte
Springs and Elaine L. Thompson, Brandon, for Appellant. Ronda Denise Westfall, of
The Westfall Law Firm, P.A., Orlando, for Appellee, Kirsten Alayne Hillman. Ashley
Moody, Attorney General, Tallahassee, and Toni C. Bernstein, Senior Assistant
Attorney General, Office of the Attorney General, Tallahassee, for Appellee,
Department of Revenue.

ON CONFESSION OF ERROR

(PER CURIAM.)  Pursuant to the Department of Revenue’s confes-
sion of error, we reverse the trial court’s order granting the motion to
dismiss and remand this matter to the trial court for further proceed-
ings. We express no opinion, nor are we making any specific findings,
on the merits of the case.

REVERSED and REMANDED. (COHEN, WALLIS, and
EDWARDS, JJ., concur.)

*        *        *

CATHY BRAVATO AND JOHN CENTO, Appellants, v. APRIL PARRISH,
Appellee. 5th District. Case No. 5D19-2545. Opinion filed May 5, 2020. Appeal from

the Circuit Court for Osceola County, Margaret H. Schreiber, Judge. Counsel: Anthony
N. Legendre, II, of Law Offices of Legendre & Legendre, PLLC, Maitland, for
Appellants. Elliot B. Kula, of Kula & Associates, P.A., Miami, for Appellee.

(PER CURIAM.) AFFIRMED. See Alavi v. Garcia, 140 So. 3d 1141, 1142-43 (Fla. 5th
DCA 2014); Coastal Caribbean Corp. v. Rawlings, 361 So. 2d 719, 721 (Fla. 4th DCA
1978). (EVANDER, C.J., and ORFINGER and LAMBERT, JJ., concur.)

*        *        *

GREGORY LANE, Appellant, v. STATE OF FLORIDA, Appellee. 5th District. Case
No. 5D20-0491. Opinion filed May 5, 2020. Appeal from the Circuit Court for Orange
County, Luis Fernando Calderon, Judge. Counsel: Gregory Lane, Orlando, pro se.
Ashley Moody, Attorney General, Tallahassee, and Wesley Heidt, Assistant Attorney
General, Daytona Beach, for Appellee.

(PER CURIAM.) AFFIRMED. See Fla. R. App. P. 9.315(a). (ORFINGER, HARRIS,
and GROSSHANS, JJ., concur.)

*        *        *

Dissolution of marriage—Referral to general magistrate—Objection—
Timeliness—Mailbox rule—General magistrate lacked authority to
preside over case where former husband, who was incarcerated,
provided his objection to the Department of Corrections for mailing
within 10 days of the entry of order referring case to general magis-
trate—Once a proper objection is filed, the implied consent to proceed-
ing before a magistrate has ended, and therefore, there is no ability
under rule 12.490 for the magistrate to act any further—Reversed for
further proceedings before a circuit judge

TIMOTHY HUMPHREY, Appellant, v. ASHLEY HUMPHREY, Appellee. 1st
District. Case No. 1D18-752. May 8, 2020. On appeal from the Circuit Court for
Gadsden County. Francis Allman, Judge. Counsel: Timothy Humphrey, pro se,
Appellant. No appearance for Appellee.

(BILBREY, J.) Appellant challenges the final judgment of dissolution
of marriage entered by the circuit judge upon the report and recom-
mendation of the general magistrate. Appellant contends that after he
filed a timely objection to the general magistrate hearing the case all
proceedings thereafter needed to be held before a circuit judge. We
agree with Appellant and reverse and remand for further proceedings.

The parties were married in 2003, but quickly committed a murder
for which they remain incarcerated. In 2016, after years of incarcera-
tion, Appellee filed a petition for dissolution of marriage. A default
was entered against Appellant but set aside. Appellant then filed a
motion for temporary injunction to impose a gag order on Appellee in
an attempt to prevent her from talking about the murder.1

The circuit judge thereafter entered an order of referral to the
general magistrate on August 7, 2017. The Appellant objected to the
referral and provided his objection to the Department of Corrections
for mailing on August 12, 2017.2 The objection was not filed with the
Gadsden County Clerk of Court until August 28th, and but for the fact
that Appellant was a prisoner, the objection would have been
untimely. See Fla. Fam. L. R. P. 12.490(b)(1)(A) (requiring an
objection to a referral to a general magistrate to be filed within ten
days). However, since Appellant was a prisoner, the “mailbox rule”
applies. See Griffin v. Sistuenck, 816 So. 2d 600 (Fla. 2002). By
providing the objection to the Department of Corrections for subse-
quent filing with the Gadsden County Clerk, the mailbox rule means
that the objection was presumed to have been filed at that time. See
Ross v. Ross, 93 So. 3d 495 (Fla. 2d DCA 2012) (holding that the
mailbox rule applies to criminal and civil cases including family law
cases). Since Appellant’s objection to the referral to the magistrate
was timely, the magistrate should not have presided over the case.

At the pre-trial hearing on November 9, 2017, the parties appeared
by telephone before the magistrate and agreed to dissolve the
marriage. On December 7, 2017, the parties again appeared by
telephone before the magistrate for the final hearing. The magistrate’s
report and recommendation from the final hearing noted Appellant’s
objection to the referral to the magistrate but recommended the circuit
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judge find that by appearing at the November 9th hearing and
agreeing to a dissolution, Appellant waived his objection to the
magistrate. The magistrate’s report and recommendation also
recommended that the circuit judge deny Appellant’s requested
injunction and gag order since the magistrate was not permitted to
hear the request per rule 12.490(c), Florida Family Law Rules of
Procedure.

Appellant filed a timely objection to the magistrate’s report and
recommendation. See Fla. Fam. L. R. P. 12.490(f). But the circuit
judge approved the report and recommendation and entered a final
judgment without hearing the Appellant’s objection.

Because a referral to a general magistrate is based on “consent”
whether express or implied, once Appellant filed a timely objection,
the general magistrate had no authority to continue with the case. See
Fla. Fam. L. R. P. 12.490(b)(1). To hold otherwise would allow a
general magistrate to ignore an objection, hold a hearing nonetheless,
and try to get a litigant to change his or her mind. In Bathhurst v.
Turner, 533 So. 2d 939, 941 n.2 (Fla. 3d DCA 1988), the court
remarked on the “potentially coercive effect” of having a hearing after
an objection that may result in “forced acquiescence” to proceeding
before a magistrate despite the earlier objection.

This case is very similar to the recent case Skelly v. Skelly, 257 So.
3d 150 (Fla. 5th DCA 2018). There, the father objected to the referral
to the general magistrate, but the magistrate conducted a hearing
anyway. The Fifth District held that was error. Id. at 151. “[W]here a
party’s proper objection to the referral to a magistrate is ignored,” the
order must be reversed. Id. As in Skelly, the former husband here
renewed his objection to the general magistrate hearing the case after
the magistrate’s report and recommendations issued.

Our case Christ v. Christ, 939 So. 2d 256 (Fla. 1st DCA 2006), is
also instructive. There, writing for the court, Judge Wolf said, “The
rule is clearly stated. Where a party withholds consent and files a
timely objection to the referral to a magistrate, that party is entitled to
further proceedings in the circuit court.” Id. at 257. Christ was cited
with approval in Garcia v. Garcia, 958 So. 2d 947, 950 (Fla. 3d DCA
2007), which held once a proper objection to a magistrate is made, the
objecting party “was entitled to have the matter heard before a circuit
court judge.”

When a party properly objects to a referral to a general magistrate
with a timely filing under rule 12.490, the magistrate has no more
authority to proceed, and the magistrate cannot have a hearing to see
if the objecting party wishes to reconsider. Once the objection is filed,
the implied consent to proceeding before a magistrate has ended, and
therefore, there is no ability under rule 12.490 for the magistrate to act
any further. Unlike an Article V judge, a magistrate has no inherent
authority but has only the authority permitted by rule. “The judicial
power” granted to judges under the Florida constitution is “not
delegable and cannot be abdicated in whole or in part by the courts.”
In re Alkire’s Estate, 198 So. 475, 482 (Fla. 1940).

General magistrates provide important assistance with the timely
disposition of all or part of many types of cases, including family law
matters. Florida does not have enough Article V judges to keep up
with all the work of the judicial system.3 The family law courts of
Florida are fortunate to be able to rely on the assistance of general
magistrates, hearing officers, and special magistrates. See Fla. Fam.
L. R. P. 12.490, 12.491, & 12.492. But, for all their good work,
including the ability to frequently hold hearings more quickly than
circuit judges, magistrates are not Article V judges and can only
constitutionally be referred an entire case with the consent of the
parties. See Slatcoff v. Dezen, 74 So. 2d 59 (Fla. 1954). Rule 12.490(b)
goes beyond the constitutional requirement and recognizes that a
general magistrate may hear any family law matter (in whole or in
part) only upon consent of the parties. Here, once Appellant withheld

his consent to the referral to the magistrate, the magistrate was unable
to act, and the case should have remained with the circuit judge.

The equities are certainly not in favor of the Appellant, and his
attempt to secure an injunction may be frivolous.4 But even a prisoner
is entitled to access to courts. See Mitchell v. Moore, 786 So. 2d 521
(Fla. 2001). Furthermore, the Florida Family Law Rules of Procedure,
including rule 12.490, apply to all litigants without mentioning the
merits of a particular claim. See Fla. Fam. L. R. P. 12.010(a)(1).
Therefore, since the circuit court approved the magistrate acting in
absence of the limited authority granted under the Florida Family Law
Rules of Procedure, we reverse for further proceedings before a circuit
judge. As such, it is unnecessary to address the other issues raised by
Appellant.

REVERSED and REMANDED. (ROBERTS, J. concurs;
KELSEY, J., dissents with opinion.)
))))))))))))))))))

1Appellant apparently thought that if Appellee spoke about the murder to the press,
it would hamper his ability to obtain postconviction relief. Throughout the dissolution
action, Appellant has sought to improperly interject matters related to the murder
conviction.

2Contrary to the dissent’s contention, the objection was not just to the magistrate
presiding over Appellant’s requested injunction. The objection was styled “Respon-
dent’s Objections to Appointment of Magistrate.” It referenced the pending dissolution
of marriage. It cited rule 12.490, Florida Family Law Rules of Procedure. And the
objection was clear that it was to the appointment of the magistrate for all matters
related to the dissolution including “settlement of the dissolution,” discovery, and the
requested injunction.

3For example, in Duval County, the most populous county in the First District, there
are currently seven magistrates and four child support hearing officers. See https://
www.jud4.org/Top-Navigation/Court-Administration/Magistrates-and-Hearing-
Officers (last visited April 23, 2020). Without their work, the Fourth Judicial Circuit
would likely need eleven new circuit judges just for Duval County.

4The circuit court has various means to sanction bad faith or frivolous litigation,
especially involving a prisoner. See, e.g., §§ 57.105 & 944.279, Fla. Stat. (2019).

))))))))))))))))))
(KELSEY, J., dissenting.) I dissent from the majority disposition for
two reasons. First, the majority overlooks settled law holding that it is
possible to waive objection to a magistrate referral; and then over-
looks facts establishing that Appellant, former husband, waived any
objection to the magistrate’s exercise of jurisdiction over the dissolu-
tion issues. Second, I dissent from remanding for de novo proceedings
on the parties’ dissolution, because former husband consistently
agreed to the dissolution of the marriage from his answer onward, and
agreed to allow the magistrate to dissolve it. The only relief he seeks
on appeal is to find a way to have the circuit court rule on his post-
answer, independent motions for temporary injunction and gag order
against Appellee, former wife—which former husband mistakenly
believes requires even the dissolution to be vacated and remanded
back to circuit court. To the contrary, the magistrate lacked jurisdic-
tion over those motions, and the referral therefore could not have
encompassed them. Reversal and remand for further proceedings on
the dissolution is not necessary to allow former husband to pursue
relief on his motions for injunction and gag order. He can assert those
in circuit court. There is therefore no legal error for us to correct, and
we should affirm.

I. Facts of the Underlying Dissolution.

These parties were married on July 4, 2003. The next day, they
committed crimes resulting in the death of former husband’s former
girlfriend, and later resulting in these parties’ being convicted and
sentenced to life (former husband) and twenty-five years (former
wife) in prison. After thirteen years of incarceration, former wife
petitioned to dissolve the marriage. In former husband’s answer to the
petition, he agreed that dissolution should be granted, but asserted that
financial and property issues needed to be resolved. Four months after
filing his answer, former husband filed a motion for temporary
injunction and a gag order to stop former wife from speaking publicly
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about the murder, because of potential impact on his post-conviction
proceedings and because he feared that former wife would harm him
or his family upon her release.

Shortly after the filing of former husband’s motion for injunction
and gag order, the magistrate judge issued a pretrial order governing
proceedings before him. The circuit judge’s order referring the matter
to the magistrate did not issue until a week after the pretrial order.
Former husband filed an objection to the referral to the magistrate,
which was timely under the mailbox rule for incarcerated litigants.
Former husband’s objection was solely that he had discovery requests
still outstanding and not yet due, and that therefore referring the case
to a magistrate deprived him of due process in securing discovery.

Both parties participated telephonically in the pretrial hearing
before the magistrate. The magistrate’s Report from this first hearing
reflected that the parties had agreed to divorce, and to continue the
hearing so the magistrate could research issues raised by former
husband’s motions for an injunction and gag order:

[Both parties] agreed to divorce today at this pre-trial hearing and

for the court to continue the remaining issues for the final hearing . . . .
. . . .
The Husband and Wife both filed pleadings in this case and

personally appeared (by telephone) at this final [sic] hearing and
agreed to divorce today.

The Report from the pretrial hearing does not document any objection
to the magistrate’s presiding over the dissolution issues. Former
husband has not provided a transcript of the pretrial hearing.

Both parties again appeared before the magistrate telephonically
for the final hearing. Although former husband has also failed to
provide a transcript of this hearing, the record reflects that after the
hearing occurred and before the magistrate issued a written report,
former husband filed what he titled an “Appeal of Magistrate’s Moot
Decisions,” in which he argued that the magistrate erroneously
concluded at the hearing that former husband had waived his earlier
objection to the referral. Former husband argued that his voluntary
participation in the first hearing (in which both parties agreed to
divorce, and which former husband does not dispute), did not
constitute a waiver, reasoning that if a magistrate lacks jurisdiction
over part of the issues, all of the issues must be heard in circuit court.
Former husband also conceded that the magistrate lacked jurisdiction
over part of the issues (injunction and gag order), and argued that the
partial lack of jurisdiction meant the circuit court had to retain
jurisdiction over all issues in the case. The magistrate’s final Recom-
mended Report was filed several days later, and addressed the
arguments former husband raised in his “Appeal of Magistrate’s Moot
Decisions.”

In the final Recommended Report, the magistrate noted that former
husband filed a new objection to the magistrate’s involvement (the
“Appeal” document) only after receiving at the hearing an oral
adverse ruling as to the magistrate’s lack of jurisdiction over the
temporary injunction and gag-order issues. The magistrate’s Report
expressly found that former husband agreed to the exercise of
jurisdiction over the dissolution, as follows:

[B]ased upon the agreement of the parties/Former-Husband for the

Magistrate to divorce the parties on the record on November 9, 2017,
and discussion on the record that the Magistrate would review the
pending issues for ruling at the final hearing today [December 7,
2017] on the remaining issue, the Court would find (and noted on the
record today) that this would have constituted a waiver by the Former-
Husband to having the Magistrate conclude the final hearing.

The magistrate also ruled that he did not have jurisdiction over a
temporary injunction under Rule 12.490(c), which former husband
would have to pursue in circuit court; and did not have jurisdiction to
enter a gag order, which likewise would be a circuit-civil matter

unrelated to the dissolution of marriage.
Former husband’s arguments on appeal mirror those he made

below. He argues that his early objection divested the magistrate of
jurisdiction regardless of any subsequent acts he himself took before
the magistrate, and that in any event the magistrate erroneously found
that former husband voluntarily participated in the dissolution
hearings. He argues that because, as he understands it, the magistrate
lacked jurisdiction over the injunction and gag-order issues, the entire
case including the agreed dissolution must go back to circuit court for
disposition by a circuit judge.

II. Waiver.

The record reflects, without dispute, that both parties appeared
telephonically at both hearings before the magistrate. The magistrate
expressly found in both the initial Report and Recommendation and
the subsequent Recommended Report that former husband had
acceded to the magistrate’s exercise of jurisdiction as to the dissolu-
tion issues. These factual findings must be deemed accurate, because
former husband has not provided a transcript of either hearing to
demonstrate that the findings were inaccurate. See Applegate v.
Barnett Bank of Tallahassee, 377 So. 2d 1150, 1152 (Fla. 1979)
(requiring reviewing court to affirm where record is insufficient to
demonstrate reversible error). These facts demonstrate consent to the
jurisdiction that the magistrate exercised.

The majority errs in purporting to hold that an objection to a
magistrate referral cannot subsequently be waived. The law is to the
contrary. See Hand v. Kushmer, 695 So. 2d 858, 859 (Fla. 2d DCA
1997) (explaining failure to timely object to magistrate’s appointment
constituted waiver); Goldfarb v. Agran, 546 So. 2d 24, 25 n.1 (Fla. 3d
DCA 1989) (recognizing a litigant can waive objection by “volun-
tarily participating in the hearing before the general master”); Bathurst
v. Turner, 533 So. 2d 939, 941 n.3 (Fla. 3d DCA 1988) (noting that
fact-specific holding of non-waiver “should not be read as implying
that a party may not waive the right to object to even an invalid referral
by voluntarily participating in the proceeding before the master”); see
also Fla. Fam. L. R. P. 12.490(b)(1) (providing that consent “may be
implied”). The facts presented here demonstrate a timely objection,
followed by a waiver resulting from former husband’s conduct—
participating in two hearings without further objection.

The majority’s reasoning—that a finding of waiver from post-
objection acquiescence would improperly allow a magistrate to try to
coerce parties into going along with the magistrate’s exercise of
jurisdiction—is directly contrary to the cases recognizing that
voluntary participation constitutes a waiver. Further, contrary to the
majority’s suggestion of potential manipulation by a magistrate, this
record reflects that the magistrate here did quite the opposite. He
confirmed the parties’ willingness for him to resolve the dissolution,
he refrained from exercising jurisdiction over the injunction and gag-
order issues, carefully researched his jurisdiction over those issues,
and then declined to exercise jurisdiction over those issues. Nothing
improper or reversible occurred here.

The majority relies on cases that are factually inapposite. The cited
cases give effect to a party’s timely and proper objection when a case
is referred to a magistrate, but those cases did not involve the facts
before us: a limited objection (solely on grounds of needing to
complete discovery), followed by a party’s actively participating in a
hearing before the magistrate and explicitly agreeing to the hearing,
followed by objections below and on appeal on the grounds that the
injunction and gag order needed to be addressed in a proper forum.
Former husband’s participation in the two hearings before the
magistrate, reinforced by the magistrate’s express finding that former
husband affirmatively agreed to the magistrate’s exercise of jurisdic-
tion over the dissolution issues, establishes a waiver. Any other
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holding invites gamesmanship, where a litigant can object to a
magistrate referral; and then if for whatever reason the case goes to the
magistrate anyway, participate in the proceeding, see how it comes
out, and belatedly challenge an unwanted outcome—exactly what
former husband did here and one of the reasons the magistrate
expressed for rejecting former husband’s belated argument. Rather
than approve such gamesmanship, we should affirm.

III. Remand Is Improper.

I also dissent from the majority’s disposition because it exceeds the
scope of relief former husband actually seeks and to which former
husband is entitled. Former husband initially objected to the magis-
trate referral because he had discovery related to the dissolution
outstanding, but then he participated in the hearing during which the
parties agreed to the dissolution. Former husband’s subsequent filings
reflected his belief that if the magistrate could not exercise jurisdiction
over the injunction and gag-order issues, then it was necessary to send
the entire case, including the dissolution, back to the circuit court for
resolution. He presumes the same on appeal. He was and is wrong
about that; we can and should affirm the dissolution on these facts, and
former husband is free to pursue collateral motions in circuit court.

As the majority acknowledges, rule 12.490(b) allows magistrates
to hear family law cases in part as well as in whole; and that is what
occurred here. The magistrate presided over the dissolution issues but
not the injunction, which he expressly noted was outside his jurisdic-
tion under rule 12.490(c); or the gag-order claims, which had to be
resolved in circuit-civil court and were not for a family-law court to
address. The magistrate clearly had jurisdiction over the dissolution,
and the magistrate’s reports, adopted by the circuit court, found as a
matter of fact that both parties agreed to the exercise of jurisdiction
over the dissolution. Former husband has failed to demonstrate any
error in those findings of fact. It is erroneous as a matter of law to hold
that the undisputed dissolution must be vacated and remanded for a
do-over in circuit court because of collateral claims beyond the
magistrate’s jurisdiction. The dissolution stands apart as proper, final,
and unaffected by former husband’s collateral motions. We should
affirm.

*        *        *

Criminal law—Possession of cocaine with intent to sell—Insufficiency
of evidence of intent—Remand for entry of judgment for lesser-
included offense of possession and resentencing

SHAWN LEONDO BARR, JR., Appellant, v. STATE OF FLORIDA, Appellee. 1st
District. Case No. 1D19-0147. May 8, 2020. On appeal from the Circuit Court for Leon
County. Robert E. Long, Judge. Counsel: Office of Candice K. Brower, Criminal
Conflict & Civil Regional Counsel, and Michael J. Titus, Assistant Regional Conflict
Counsel, Tallahassee, for Appellant. Ashley Moody, Attorney General, and David
Welch, Assistant Attorney General, Tallahassee, for Appellee.

(PER CURIAM.) The appellant, Shawn Leondo Barr, Jr., appeals his
conviction for possession of cocaine with intent to sell, challenging
the sufficiency of the evidence supporting the intent element. We find
the present case materially indistinguishable from Thomas v. State,
212 So. 3d 410 (Fla. 4th DCA 2017). Accordingly, we reverse and
remand for entry of a judgment for the lesser-included offense of
possession of cocaine and resentencing in conformity therewith.

REVERSED and REMANDED with instructions. (WOLF and
MAKAR, JJ., concur; LEWIS, J., dissents with opinion.)
))))))))))))))))))
(Lewis, J., dissenting.) I respectfully dissent and would affirm
Appellant’s conviction for possession of cocaine with intent to sell.

During Appellant’s trial, the State presented evidence that he was
stopped in a vehicle containing three people. Appellant was the
backseat passenger. After a K-9 alerted to the vehicle, officers
searched it and located three baggies of what appeared to be cocaine
in the center console and a cannabis cigarette and crack rock on the
rear floorboard. The items in the rear of the vehicle were within “close

proximity” to where Appellant had been sitting. When officers
attempted to search him, Appellant physically resisted and attempted
to reach into his pocket. Officers eventually located 3.8 grams of
cannabis on Appellant’s person, along with 2.7 grams of powder
cocaine in a plastic baggie, crack cocaine in several different pieces in
a small plastic container, and a cigarillo. A razor blade was located
with the crack cocaine. A baggie of A-PVP was located in the patrol
car after Appellant was taken to jail. When asked whether the 3.8
grams of cannabis was consistent with an amount that would be for
personal use or for sale, Officer Coates, who participated in the search,
replied, “It’s consistent with possession with intent to sell.” He later
testified, “And then cocaine, additionally, you can—sometimes you
see it packaged bigger, half-by-half inch baggies containing maybe a
half gram or a gram. And that’s so they can use it repeatedly through-
out the night.” Officer Coates also testified that someone having
multiple drugs on him or her is generally indicative of sale. He
explained as well, “[W]hen you see different forms of the same type
of drug it’s also indicative, such as crack cocaine and powder
cocaine.” As for the crack cocaine, he testified that it was several
different pieces, “some of which are small, some of which are double
the size.” According to Officer Coates, crack cocaine is typically sold
by the rock or piece, and a razor blade is used to cut it apart. He
testified, “[T]hat amount of crack is not typically seen on a user. And
there were no smoking devices located on [Appellant].”

After the State rested its case, Appellant moved for a judgment of
acquittal. With regard to the possession with intent to sell charges,
defense counsel argued, “I would move the Court for judgment of
acquittal on the basis of there not being any evidence presented that
shows that [Appellant] intended to sell the drugs. At most, it was just
simple possession, personal use.” The trial court denied the motion.
Defense counsel later renewed the motion, stating, “I’ll just renew the
JOA argument previously made.” The trial court denied the renewed
motion as well. The jury convicted Appellant of possession of cocaine
with intent to sell, along with a number of other charges.

The majority characterizes Appellant’s argument on appeal as a
challenge to the sufficiency of the evidence supporting the intent
element. However, this Court is not at liberty to address an issue that
was not raised on appeal. See Rosier v. State, 276 So. 3d 403, 405 (Fla.
1st DCA 2019). While defense counsel challenged the sufficiency of
the State’s evidence on intent below, the only issue on appeal, as
framed by Appellant in his Initial Brief, is “whether the trial court
reversibly erred when it denied [his] motion for judgment of acquittal
on the question of intent to sell where the State failed to exclude the
reasonable hypothesis that [he] possessed the drugs for personal use.”
In his argument, Appellant contends that the State’s evidence that he
possessed cocaine with the intent to sell was “wholly circumstantial”
and that the “State was required to present evidence rebutting the
reasonable hypothesis of innocence that the cocaine in [his] posses-
sion was for personal use.” Yet, defense counsel made neither of these
arguments below. As we have explained, there are two legally distinct
issues that can be raised by a defendant in a motion for judgment of
acquittal: (1) whether the State presented legally sufficient evidence
to establish each element of the charged offense; and (2) whether in a
case where the only proof of guilt is circumstantial, the State’s
evidence is inconsistent with any reasonable hypothesis of innocence,
including the defendant’s own version of the evidence. Newsome v.
State, 199 So. 3d 510, 512 (Fla. 1st DCA 2016). “[T]o preserve either
or both of the above issues, the precise legal argument as to why the
evidence is insufficient to sustain a conviction must be presented to
the trial court.” Id. at 513. Because the argument raised on appeal was
clearly not preserved, Appellant’s conviction should be affirmed. See
Johnson v. State, 287 So. 3d 673, 676 (Fla. 1st DCA 2019) (holding
that because the appellant did not raise a circumstantial evi-
dence/reasonable hypothesis argument below, the argument was not
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preserved for appeal); Charles v. State, 253 So. 3d 1230, 1233 (Fla.
1st DCA 2018) (“Here, as in Newsome, appellant’s counsel failed to
preserve a claim that the evidence was wholly circumstantial . . . .”).

Notwithstanding the fact that the issue on appeal was not pre-
served, the majority reverses Appellant’s conviction on the basis of
Thomas v. State, 212 So. 3d 410 (Fla. 4th DCA 2017), finding this
case materially indistinguishable. Were the issue properly before us,
I would disagree with the majority’s reliance upon Thomas. In that
case, the Fourth District reversed the appellant’s conviction for
possession of cocaine with intent to sell. Id. at 411. The appellant there
was seen tossing what was determined to be a pill container that
contained 3.31 grams of crack cocaine; a second container holding .19
grams of crack cocaine was found in the area. Id. A search of the
appellant’s person revealed $1,086, but no drug paraphernalia or other
contraband items. Id. The State charged the appellant with possession
of 3.5 grams of cocaine with intent to sell or deliver. Id. A sheriff’s
deputy, who testified as an expert witness for the State, concluded that
the appellant’s possession of the cocaine was with the intent to sell,
explaining that the small pieces of cocaine recovered from the
appellant were similar to those he typically saw on the streets and the
pieces were worth anywhere between five and ten dollars each. Id. He
conceded, however, that some of the pieces of crack in the container
were smaller than usual and not ideal for street level sales. Id. He
acknowledged that it was just as likely that the smaller pieces of
cocaine possessed by the appellant were for his personal use. Id. He
also opined that the lack of any drug paraphernalia in the appellant’s
possession indicated that he was not a drug user. Id. Although there
was no evidence indicating the source of the money found in the
appellant’s pocket, the deputy testified that the twenty-dollar bills
were not inconsistent with money paid for the cocaine pieces because
confidential informants working for his unit often spent twenty to
forty dollars on lower-priced cocaine pieces. Id. at 411-12. The trial
court denied the appellant’s motion for judgment of acquittal. Id. at
412.

In reversing the appellant’s conviction, the Fourth District
reasoned that the fact that the evidence was equally consistent with the
theory that the appellant possessed the cocaine for personal use was
tantamount to reasonable doubt. Id. The Fourth District noted that the
aggregate weight of the cocaine was relatively small, and the cocaine
was not individually packaged. Id. As for the deputy’s testimony, the
Fourth District set forth, “Although the state’s expert witness testified
that appellant’s possession of the cocaine was consistent with an intent
to sell, he also acknowledged that it could have been for personal use.”
Id. According to the appellate court, the fact that the appellant did not
possess any sort of drug paraphernalia for smoking the cocaine was an
insufficient basis for concluding that the amount was not for personal
use, but for sale, and it found no other suspicious circumstances to
suggest the appellant’s intent to sell the cocaine he possessed. Id. at
413.

In this case, Officer Coates indicated that the amount of drugs
found on Appellant’s person was consistent with an intent to sell, as
was the fact that he had different types of drugs in his possession. He
further testified that crack cocaine, which Appellant had, is typically
sold by the rock or piece, and a razor blade, which Appellant also had,
is used to cut it apart into sellable pieces. Officer Coates did not
believe the crack was possessed for personal use because of the
amount Appellant had and the lack of smoking devices in his posses-
sion. Importantly, in contrast to the deputy’s testimony in Thomas that
it was just as likely that the smaller pieces of cocaine possessed by the
appellant were for personal use, Officer Coates gave no such testi-
mony regarding the drugs at issue. As such, the majority’s reliance
upon Thomas is misplaced. Under the facts of this case, the question
of intent was rightfully presented to the jury. See State v. Adams, 164
So. 3d 802, 805 (Fla. 1st DCA 2015) (noting that whether a defendant

had a certain intent is generally a question for the jury).
For the foregoing reasons, I would affirm Appellant’s conviction.

*        *        *

Mortgage foreclosure—Summary judgment—Error to grant final
summary judgment of foreclosure where amount due was not proven
by competent, substantial evidence

CDC CAPITAL INVESTMENTS, LLC, as Trustee, Appellant, v.  BAYVIEW LOAN
SERVICING, LLC, Appellee. 1st District. Case No. 1D18-4422. May 8, 2020. On
appeal from the Circuit Court for Columbia County. Wesley R. Douglas, Judge.
Counsel: Ian P. Hudson of King Hudson, PLLC, St. Petersburg, for Appellant. Alexis
Fields of Kopelowitz, Ostrow, Ferguson, Weiselberg, Gilbert, Fort Lauderdale;
Richard S. McIver and H. Michael Muniz of Kass Shuler, P.A., Tampa, for Appellee.

(PER CURIAM.) We find that the trial court erred in granting
summary final judgment of foreclosure, as Appellee failed to properly
prove amounts due by competent substantial evidence. See Clay Cty.
Land Tr. No. 08-04-25-0078-014-27, Orange Park Tr. Servs., LLC v.
JPMorgan Chase Bank, Nat’l Ass’n, 152 So. 3d 83 (Fla. 1st DCA
2014) (reversing summary judgment where the affidavit establishing
the amount due relied on business records from the prior owner of the
note and there was no showing the affiant was familiar with the prior
business’s practices or had verified the accuracy of the records). See
also Hunter v. Aurora Loan Servs., LLC, 137 So. 3d 570, 573 (Fla. 1st
DCA 2014) (finding error in admitting computer-generated docu-
ments offered through a loan services employee who was not an
employee of original mortgage holder, lacked personal knowledge of
original holder’s record-keeping procedures, and was unable to
substantiate when the records were made, whether the information
they contained derived from a person with knowledge, whether
original owner regularly made such records, or whether the records
belonged to original owner); Channell v. Deutsche Bank Nat’l. Tr.
Co., 173 So. 3d 1017, 1019 (Fla. 2d DCA 2015) (holding that where
a “business takes custody of another business’s records and integrates
them within its own records, the acquired records are treated as having
been ‘made’ by the successor business, such that both records
constitute the successor business’s singular ‘business record.’ ” (citing
Bank of N.Y. v. Calloway, 157 So. 3d 1064, 1071 (Fla. 4th DCA
2015))).*

We reverse only as to the judgment amount and remand for further
proceedings to establish that amount. The order under review is
otherwise affirmed.

AFFIRMED in part, REVERSED in part and REMANDED.
(LEWIS, MAKAR, and WINOKUR, JJ., concur.)
))))))))))))))))))

*We have considered and rejected Appellee’s argument that Appellant had no
standing to challenge the foreclosure. See, e.g., Green Emerald Homes, LLC v. 21st
Mortgage Corp., 44 Fla. L. Weekly D1449 (Fla. 2d DCA June 7, 2019).

*        *        *

Wrongful death—Automobile accident—Tractor-trailer accident in-
volving multiple vehicles and resulting in several bodily injury and
wrongful death claims—Intervention—Excess insurer for employer of
driver who recklessly operated tractor-trailer seeking to intervene for
purpose of distributing $10, which it contends is the extent of available
insurance coverage after settlement of other claims—Trial court
applied proper standard when it examined whether excess insurer’s
asserted interest was appropriate for intervention and did not abuse
discretion by denying intervention after concluding that it was not—
Excess insurer’s interest in distributing its remaining insurance
proceeds was not appropriate to support intervention because it was
not an interest in the matter of litigation and was not of such a direct
and immediate character that insurer would gain or lose by the direct
operation of the judgment—Record makes it clear that it is only the
continuation of the proceeding that affects insurer because it is paying
for insured’s defense pursuant to terms of policy—Discussion of two-
step analysis applicable when ruling on motion to intervene

LEXINGTON INSURANCE COMPANY, Appellant, v. TOWANNA JAMES, as
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Personal Representative of the Estate of Naomi James, SEATRUCK, INC., SEA-
FREIGHT LINE, LTD., SEAFREIGHT AGENCIES (USA), INC., NORTON LILLY
INTERNATIONAL, INC., and CROWDERS FLEET MAINTENANCE, LLC,
Appellees. 1st District. Case No. 1D19-1954. May 8, 2020. On appeal from the Circuit
Court for Duval County. Robert M. Dees, Judge. Counsel: Michael R. D’Lugo of
Wicker, Smith, O’Hara, McCoy & Ford, P.A., Orlando, for Appellant. Guy Bennett
Rubin of Rubin & Rubin, Stuart, for Appellee Towanna James. Samuel B. Spinner and
Hinda Klein of Conroy Simberg, Hollywood, for Appellees Seatruck, Inc., Seafreight
Line, Ltd., and Seafreight Agencies (USA), Inc.

(LEWIS, J.) Appellant, Lexington Insurance Company, challenges
the trial court’s order denying its motion to intervene in an action
brought by Appellee Towanna James, as the personal representative
of the estate of Naomi James, against Appellees Seatruck, Inc.,
Seafreight Line, Ltd., Seafreight Agencies (USA), Inc., Norton Lilly
International, Inc., and Crowders Fleet Maintenance, LLC, for the
wrongful death of Naomi James that arose out of a tractor-trailer
crash. We affirm because Appellant has failed to show that the trial
court abused its discretion.

BACKGROUND
In her wrongful death action, James alleged that on April 11, 2014,

Naomi’s car was stopped behind a school bus when it was rear-ended
by a tractor-trailer that was recklessly operated by Joseph Pickett, Sr.,
within the course and scope of his employment with Seatruck and was
carrying a load arranged by Norton Lilly and/or Seafreight Agencies.
Naomi and her passenger were killed in the crash. James asserted
claims for negligence, negligent entrustment, strict vicarious liability,
and negligent hiring and retention.*

In December 2016, Seatruck filed a notice of bankruptcy. In
October 2017, the bankruptcy court granted James’s motion for relief
from the automatic stay put in place by the bankruptcy filing, allowing
her to continue her wrongful death litigation. The bankruptcy court’s
order provided in part as follows:

2. Accordingly, the automatic stay is modified for cause . . . to

permit Creditor Towanna James, as Personal Representative of Naomi
James (“Creditor”) to continue proceedings in . . . the . . . Wrongful
Death Case . . . against debtor Seatruck, Inc. (“Debtor”) and the non-
debtor defendants therein, and to pursue all rights, remedies, recovery
and settlement against the non-debtor defendants and against the
insurance coverage of debtor, provided that Creditor shall not seek
recovery against Debtor or Debtor’s estate beyond the extent of
insurance coverage outside of this bankruptcy case.

3. Upon entry of final judgment . . . in the Wrongful Death Case,
and expiration of the time to appeal from it, Creditor’s claim against
Debtor will be allowed in the amount of the judgment against Debtor,
less amounts recovered from Debtor’s insurance coverage, but the
remaining unpaid amount of the judgment against Debtor shall be
enforceable against Debtor or Debtor’s estate only by means of a claim
herein; notwithstanding that restriction, however, the judgment shall
be fully enforceable against the Wrongful Death Case Defendants
other than Debtor, and the automatic stay and any bankruptcy
discharge shall have no effect upon Creditor’s rights and remedies as
to the defendants other than the Debtor.
In December 2018, Appellant filed a motion to intervene in the

wrongful death action, wherein it asserted as follows. The tractor-
trailer accident at issue involved multiple vehicles and resulted in
several bodily injury claims, in addition to two wrongful death claims.
Two global mediations led to the settlement of several of the bodily
injury claims and the other wrongful death claim, but Seatruck was
unable to resolve James’s claim. Seatruck had an insurance coverage
of $2,000,000 that was comprised of $1,000,000 through a Great West
policy and $1,000,000 through a Lexington excess coverage policy.
Following settlements with various claimants, $1,999,990 was
tendered out of the insurance proceeds, leaving $10 of available
insurance coverage through Appellant. Seatruck is being administra-
tively dissolved, is ceasing operations, and its remaining assets are
being liquidated. The bankruptcy court’s October 2017 order
constitutes res judicia and caps James’s recovery against Seatruck at

the extent of its available insurance coverage of $10. Given the
foregoing, Appellant “hereby moves to intervene in this action for the
purpose of distributing its remaining ten dollars in available insurance
proceeds in an effort to promote judicial economy.”

At the hearing on the motion to intervene, Appellant reiterated its
arguments that James’s claim against Seatruck is capped at $10, “no
matter what happens from here forward, Lexington’s involvement is
capped at exactly $10,” and it was seeking to intervene “for the sole
purpose of distributing that $10.” In opposing intervention, Appellees
argued that Appellant was seeking to intervene to pay the $10 in order
to discharge its obligation to defend its insured, Seatruck, whose
attorney was getting paid by Appellant pursuant to the terms of their
insurance policy. Appellees asserted that intervention would provide
“zero judicial economy” because the case would proceed to trial
irrespective of whether Appellant paid the $10. Appellees also
contended that the bankruptcy court’s order does not limit James’s
recovery to $10; rather, it simply requires her to return to the bank-
ruptcy court with regard to Seatruck upon the entry of a judgment.

The trial court noted that it did not know what Appellant’s
insurance policy says about the duty to defend, and it denied the
motion as follows:

[I]t’s not up to me today to decide what Lexington’s rights and duties

are under its policy, but I don’t think that it can—the way to figure that
out is not to intervene in this case and do anything to alter the course
of this case. I’m not sure what the right path is, but I don’t think that
that’s the right path to determine Lexington’s rights to the extent that
they can even be determined at this point in time, so I’m going to deny
the motion to intervene.

This appeal followed.

ANALYSIS
We review a trial court’s denial of a motion to intervene for an

abuse of discretion. Fla. House of Representatives v. Florigrown,
LLC, 278 So. 3d 935, 938 (Fla. 1st DCA 2019). Florida Rule of Civil
Procedure 1.230 governs interventions and provides that “[a]nyone
claiming an interest in pending litigation may at any time be permitted
to assert a right by intervention, but the intervention shall be in
subordination to, and in recognition of, the propriety of the main
proceeding, unless otherwise ordered by the court in its discretion.”
Rule 1.230 “may be utilized by the omitted party if the plaintiff has left
out a necessary or proper party.” Fla. House of Representatives, 278
So. 3d at 938.

Florida courts must apply a two-step analysis in ruling on a motion
to intervene:

First, the trial court must determine that the interest asserted is

appropriate to support intervention. . . . Once the trial court determines
that the requisite interest exists, it must exercise its sound discretion to
determine whether to permit intervention. In deciding this question the
court should consider a number of factors, including the derivation of
the interest, any pertinent contractual language, the size of the interest,
the potential for conflicts or new issues, and any other relevant
circumstance.

Second, the court must determine the parameters of the interven-
tion. . . . Thus, intervention should be limited to the extent necessary
to protect the interests of all parties.

Union Cent. Life Ins. Co. v. Carlisle, 593 So. 2d 505, 507-08 (Fla.
1992) (concluding that Union Central/insurer demonstrated the
requisite interest to intervene given the contractual language entitling
it to a refund of the medical benefits it had paid to the Car-
lisles/insureds which they subsequently recover in their malpractice
action against the third-party tortfeasor, but “[b]ecause the right to
intervene is limited only to the extent of that interest, Union Central
may monitor the trial as a spectator, but it cannot participate in any
way other than to make appropriate motions to protect its interests”).

“[T]he interest which will entitle a person to intervene . . . must be
in the matter in litigation, and of such a direct and immediate character
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that the intervenor will either gain or lose by the direct legal operation
and effect of the judgment.” Id. at 507 (internal citation omitted). “In
other words, the interest must be that created by a claim to the demand
in suit or some part thereof, or a claim to, or lien upon, the property or
some part thereof, which is the subject of litigation.” Id. (internal
citation omitted); see also In re Estate of Arroyo v. Infinity Indemnity
Ins. Co., 211 So. 3d 240, 245-46 (Fla. 3d DCA 2017) (stating the
same).

That is, “[a] party’s asserted interest must already be at issue in the
proceedings when the party seeks to intervene.” In re Estate of Arroyo,
211 So. 3d at 245 (finding that it was an abuse of discretion to allow
Infinity to intervene because its claimed interest was not already at
issue and it was, thus, improperly seeking to inject a new issue into the
proceedings); see also Fla. House of Representatives, 278 So. 3d at
936 (“Intervention is a dependent remedy in the sense that an
intervenor may not inject a new issue into the case.” (citation omit-
ted)); Envtl. Confederation of Sw. Fla., Inc. v. IMC Phosphates, Inc.,
857 So. 2d 207, 211 (Fla. 1st DCA 2003) (stating the same and
explaining, “Confederation and Manasota-88 might be able to make
an argument that would persuade the Department to deny the permit,
but that would not be of any benefit to them if the argument did not fit
within an issue raised by one of the parties.”). Cf. Providence
Washington Ins. Co. v. S. Guarantee Ins. Co., 667 So. 2d 323, 323-24
(Fla. 1st DCA 1995) (holding that the trial court abused its discretion
by denying Providence’s motion to intervene in the declaratory
judgment action brought by Southern, where Providence was the
excess insurance carrier and Southern was the primary insurer of their
mutual insured and Southern sought a declaration that its duty to
defend their insured had terminated because its policy limits had been
exhausted; concluding that although Providence did not have a right
to intervene as a matter of law, its interest was sufficient for interven-
tion because as an excess carrier it had a substantial interest in whether
the primary carrier continued to defend the underlying negligence
claims and the mutual insured might not have the same incentive to
defend the declaratory judgment action; and noting that Providence
was limited to litigating the issue raised by Southern in its complaint,
i.e., whether Southern had a duty to defend).

Further, “a contingent interest in the proceedings, as opposed to a
direct and immediate interest, will not justify a party’s intervention.”
In re Estate of Arroyo, 211 So. 3d at 246; see also Houston Specialty
Ins. Co. v. Vaughn, 261 So. 3d 607, 608-12 (Fla. 2d DCA 2018)
(affirming the denial of Houston’s request to intervene because it did
not have a direct and immediate interest in the tort lawsuit brought
against its insured, and noting that the cases discussed in Carlisle
“involved health insurers whose subrogation rights were directly
impacted by the outcome of the underlying litigation” and no such
right was at issue in the case before it). The Second District noted that
“[i]f the possibility of owing up to the policy limits based upon entry
of an adverse judgment was itself a sufficient basis to allow interven-
tion, insurers would be permitted the unhindered and unfettered
opportunity to intervene in innumerable tort cases,” which would
eviscerate section 627.4136(2), Florida Statutes, Florida’s nonjoinder
statute, which “dictates that an injured person lacks an interest in the
tortfeasor’s liability policy until a judgment is entered against the
insured” and is intended “to ensure that the availability of insurance
has no influence on the jury’s determination of the insured’s liability
and damages.” 261 So. 3d at 612 (citations omitted).

Here, Appellant contends that the trial court applied the wrong
standard in denying the motion to intervene because instead of
determining whether intervention was appropriate, it improperly
focused on what would happen after intervention. We disagree. The
trial court properly examined whether Appellant’s asserted interest
was appropriate for intervention, and it concluded that it was not. The
trial court explained that the issue of what Appellant’s rights and
duties are under its policy was not before it and intervention was not
the means to determine it. The trial court did not err by considering

that Appellant would tender the remaining insurance policy limit of
$10 upon intervention because that was the interest Appellant asserted
for intervention. Appellant repeatedly stated in its motion and at the
hearing that it was seeking to intervene for the sole purpose of
distributing its remaining $10 in insurance proceeds.

Appellant’s asserted interest of distributing its remaining insurance
proceeds is not appropriate to support intervention because it is not an
interest in the matter of litigation and is not of such a direct and
immediate character that Appellant would gain or lose by the direct
operation of the judgment. Appellant’s interest is not created by the
claim that is the subject of litigation; instead, Appellant is improperly
attempting to inject a new issue into the case, i.e., whether it has the
right to distribute the remaining insurance proceeds and thereby cease
its obligation to defend Seatruck. Nor is Appellant’s asserted interest
such that Appellant would gain or lose by the direct operation of the
judgment because as Appellant itself argued at the motion hearing,
“no matter what happens from here forward, [Appellant’s] involve-
ment is capped at exactly $10.” It is undisputed that any judgment
entered will have no effect on Appellant. The record makes it clear
that it is only the continuation of the proceeding that affects Appellant
because it is paying for Seatruck’s defense pursuant to their insurance
policy agreement.

We find Appellant’s arguments of judicial economy and res
judicata to be likewise lacking in merit. An argument for judicial
economy cannot overcome a finding that the prospective intervenor’s
asserted interest is not appropriate to support intervention. Regardless,
Appellant has not shown how intervention would promote judicial
economy, as opposed to merely saving money to Appellant by
arguably allowing it to cease defending its insured and thereby save on
litigation costs. Appellant’s res judicata argument also does not alter
the applicable analysis. Additionally, the bankruptcy court’s order
specifically states that the final judgment in this case shall be fully
enforceable against the defendants besides debtor-Seatruck. The only
limitation the order places on this case is that if James obtains a
judgment against Seatruck beyond the insurance coverage, she shall
seek recovery for that excess amount in the bankruptcy court. The
order places no further limit on James’s recovery against Seatruck and
places absolutely no limit on her recovery against Seafreight Line,
Seafreight Agencies, Norton Lilly, or Crowders.

CONCLUSION
In light of the interest asserted by Appellant, we hold that the trial

court did not abuse its discretion in denying the motion to intervene.
AFFIRMED. (JAY, J., concurs; ROWE, J., concurs in result only.)

))))))))))))))))))
*Pickett was named as a defendant in the original complaint, but was later dropped

as a party with prejudice.

*        *        *

Administrative law—Agency for Health Care Administration—Hospi-
tals—Certificate of need—Appeals—Mootness—Exceptions—Col-
lateral legal consequences affecting rights of party—Attorney’s fees—
Issues raised by parties in appeal from agency’s denial of application
for CON for new acute care, general hospital were rendered moot by
recent changes in Florida law and are dismissed—Court rejects
applicants’ argument that its claim that agency improperly rejected
findings of fact in recommended order survives mootness analysis
because appellate court’s agreement on the merits of this claim would
entitle applicants to attorney’s fees, a collateral legal consequence—
Because appellate court finds instead that agency rejected legal
conclusions, not facts, applicants’ entitlement to attorney’s fees is not
automatic because any award would depend upon appellate court
choosing to exercise its discretion—Claim to attorney’s fees is specula-
tive and does not provide sufficient basis to warrant discretionary
award and, accordingly, cannot carry the appeal through the mootness
issue

KENDALL HEALTHCARE GROUP, LTD., d/b/a KENDALL REGIONAL
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MEDICAL CENTER and EAST FLORIDA DMC-INC., Appellants/Cross-Appellees,
v. THE PUBLIC HEALTH TRUST OF MIAMI-DADE COUNTY, FLORIDA, d/b/a
JACKSON HOSPITAL WEST and AGENCY FOR HEALTH CARE ADMINISTRA-
TION, Appellees/Cross-Appellants. 1st District. Case No. 1D18-1975. May 8, 2020.
On appeal from a Final Order of the Division of Administrative Hearings. Justin M.
Senior, Secretary. Counsel: Stephen A. Ecenia, David M. Maloney, Tana D. Storey,
and Craig D. Miller of Rutledge Ecenia, P.A., Tallahassee, for Appellants/Cross-
Appellees. Christopher C. Kokoruda and Eugene Shy, Jr., Assistant State Attorneys,
Miami; Thomas F. Panza, Paul C. Buckley, Elizabeth L. Pedersen, and Angelina M.
Gonzalez of Panza, Maurer & Maynard, P.A., Fort Lauderdale, for Appellees/Cross-
Appellants. Tracy Cooper George of the Agency for Health Care Administration,
Tallahassee, for Appellee. Michael J. Glazer, E. Dylan Rivers, Stephen C. Emmanuel,
and Alexandra E. Akre of Ausley McMullen, Tallahassee, for Appellees.

(M.K. THOMAS, J.) Kendall Regional Medical Center and East
Florida DMC (collectively referred to as Appellants) have appealed
the Florida Agency for Healthcare Administration’s (AHCA) entry of
a final administrative order denying East Florida DMC’s application
for a certificate of need (CON) for a new acute care, general hospital
in AHCA District 11. Appellants subsequently moved this Court for
an award of attorneys’ fees and costs for the proceedings below and on
appeal pursuant to Florida Rule of Appellate Procedure 9.400.
Jackson Hospital West and AHCA (collectively referred to as
Appellees) moved for dismissal of all claims associated with this
appeal, reasoning that recent changes in Florida law rendered all
issues moot. We agree that no issues raised by the parties survive a
mootness analysis; therefore, we grant Appellees’ request for a
dismissal of all claims associated with this appeal.

For their part, Appellants do not dispute the contention that the
body of their claims for relief from AHCA’s denial have been
rendered moot. As Appellants acknowledge, effective on July 1, 2019,
Chapter 2019-136 of the Laws of Florida eliminated the CON process
for general hospitals. See § 408.036(1), Fla. Stat. (codification of
Chapter 2019-136, removing new general hospitals from those
projects subject to AHCA review for need). Because the requirement
that Appellants obtain a CON in this instance has been removed
altogether, the question of whether AHCA improperly denied East
Florida DMC’s CON application under the previous legal scheme is,
logically, a moot issue. That said, Appellants’ argue that one of their
claims—that AHCA rejected findings of fact in the recommended
order—survives a mootness analysis because agreement by this Court
on the merits of the claim would support collateral legal consequences
by virtue of Appellants’ claim to attorneys’ fees. Appellees counter
that the provisions of the Final Order cited as rejecting findings of fact
did no such thing; instead, Appellees argue that AHCA’s order simply
rejected the determination that there was a “need” for the hospital
according to law. We agree with Appellees.

Mootness of an argument on appeal will generally destroy
appellate jurisdiction; however, jurisdiction to decide the merits of a
claim will be preserved “if collateral legal consequences that affect the
rights of a party flow from the issue to be determined.” Godwin v.
State, 593 So. 2d 211, 212 (Fla. 1992). A mere possibility that one
might receive fees if successful is insufficient to be deemed a
“consequence” flowing from a claim. See Lund v. Dep’t of Health,
708 So. 2d 645, 647 (Fla. 1st DCA 1998). One of Appellant’s
arguments for fees, however, is based on more than mere speculation
that they would have prevailed and will be addressed in this opinion.
See Soud v. Kendale Inc., 788 So. 2d 1051, 1053 (Fla. 1st DCA 1998)
(“In the case before us, the award of fees against the Council is not as
speculative and is more than a lost opportunity to potentially recover
fees.”)

Appellants argument for attorneys’ fees based on AHCA’s
rejection of factual findings is grounded in section 120.595(5),
Florida Statues. Under the subsection, this Court:

 . . . in its discretion may award reasonable attorney’s fees and

reasonable costs to the prevailing party if the court finds that the

appeal was frivolous, meritless, or an abuse of the appellate process,
or that the agency action which precipitated the appeal was a gross
abuse of the agency’s discretion. Upon review of agency action that
precipitates an appeal, if the court finds that the agency improperly
rejected or modified findings of fact in a recommended order, the
court shall award reasonable attorney’s fees and reasonable costs to a
prevailing appellant for the administrative proceeding and the
appellate proceeding.

§ 120.595(5), Fla. Stat. (emphasis added).
If Appellants are correct that AHCA’s final order rejects factual

findings and that said rejections were improper, they would be
automatically entitled to an award of attorneys’ fees by virtue of
section 120.595(5)’s directive that appellate courts “shall” award
attorneys’ fees where an agency has improperly rejected factual
findings of the recommended order. See Dep’t of Health v. Shands
Jacksonville Med. Ctr., Inc., 259 So. 3d 247, 250-51 (Fla. 1st DCA
2018) (addressing a moot appeal where the Florida Statutes would
have directed that courts “shall” assess attorneys’ fees if the claimant
was successful on the merits and finding that the party’s potential
“right” to attorneys’ fees was a collateral legal consequence allowing
this Court to address the merits of the claim in spite of its mootness);
Soud, 788 So. 2d at 1053 (distinguishing a claim for attorneys’ fees in
a moot appeal based on language directing that courts “shall” award
fees from more “speculative” claims for fees depending on a court
exercising its discretion to award fees). Thus, Appellees’ claim
regarding the putative factual rejections raises a collateral legal
consequence that would allow this Court to rule on the merits of the
claim, despite its mootness.

Appellants’ claim is based on three alterations of the recommended
order that, Appellants assert, reject the recommended order’s factual
conclusions regarding population statistics and geographic barriers to
hospital access in the area. We agree with Appellees that, when read
in context, the alterations complained of did not reject the specific
factual findings of the recommended order, but rejected only its
conclusion that there was a “need” according to statute and prior
precedent. The factual findings were not disturbed, only the conclu-
sion that the facts supported the need as claimed in East Florida
DMC’s CON application.

We note that when divorced from context, it appears at first glance
that Appellant’s argument has merit. When taken out of context, the
modifications could be interpreted as removing the factual findings of
the administrative law judge, however, once placed in the context of
the preceding and the reasoning offered in the Final Order—which
cites to said prior precedent interpreting factual findings in the context
of the ultimate needs analysis—it is clear that the Final Order is
rejecting the conclusion offered by the recommended order that the
evidence in question improved access enough to constitute a statutory
“need.” See Flagship Manor, LLC v. Fla. Hous. Fin. Corp., 199 So.
3d 1090, 1094 (Fla. 1st DCA 2016) (holding “an agency generally
must follow its own precedents.”). The Final Order does not reject the
specific factual conclusions that there were some geographic barriers
to access, that the population of Doral was dense, or that Kendall
Regional Medical Center needed to decompress. The modifications
do not reweigh the evidence or judge witnesses’ credibility. Instead,
they conclude that Appellant did not demonstrate need as a statutory
matter because it did not show that the cited factors impacted access
to an unreasonable level. This is the determination at the heart of the
needs analysis, and it is one that involves prior agency precedent on
point with this issue. Thus, the modifications were not factual issues
in the sense of a section 120.595(5) analysis.

Because we find that AHCA rejected legal conclusions instead of
facts, Appellants’ entitlement to attorneys’ fees is not automatic, even
if correct on the merits. Instead, any award would depend on this
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Court choosing to exercise its discretion as provided in section
120.595(5). See § 120.595(5), Fla. Stat. (“[The Court,] in its discretion
may award reasonable attorney’s fees and reasonable costs to the
prevailing party if the court finds . . . that the agency action which
precipitated the appeal was a gross abuse of the agency’s discretion.”).
Appellants may be correct that AHCA improperly concluded that a
need had not been demonstrated under the prior statutory scheme.
However, for the purposes of this appeal addressing only attorneys’
fees, that issue is not relevant. We find Appellants’ claim to attorneys’
fees is speculative and does not provide a sufficient basis to exercise
a discretionary award of attorneys’ fees under section 120.595(5).
Because the claim is speculative, it cannot carry the appeal through the
mootness issue. Accordingly, all claims and cross-claims associated
with this appeal are DISMISSED as moot, and the motion for attor-
neys’ fees is DENIED. (WOLF and B.L. THOMAS, JJ., concur.)

*        *        *

PAUL E. KNIGHT, Appellant, v. FLORIDA DEPARTMENT OF CORRECTIONS,
FLORIDA STATE PRISON, and BRETT GILLESPIE, Appellees. 1st District. Case
No. 1D19-3358. May 8, 2020. On appeal from the Circuit Court for Bradford County.
David P. Kreider, Judge. Counsel: Paul E. Knight, pro se, Appellant. Kenneth S. Steely,
General Counsel, and Beverly Brewster, Assistant General Counsel, Department of
Corrections, Tallahassee, for Appellees.

(PER CURIAM.) DISMISSED. See Banks v. State, 916 So. 2d 35, 35
(Fla. 1st DCA 2005) (dismissing appeal for lack of jurisdiction
because, like “an order denying indigency status, an interlocutory
order granting indigency status and imposing a lien on a prisoner’s
trust account for payment of court costs and fees is not an immediately
appealable order”); Brown v. Campion, 757 So. 2d 535, 536 (Fla. 1st
DCA 2000) (converting certiorari petition back to an appeal and
dismissing for lack of jurisdiction because an order denying a request
for indigent status in a civil case is not appealable, either as a final
order or as a non-final order listed in Fla. R. App. P. 9.130). This
dismissal is without prejudice to Mr. Knight’s right to seek review of 

any order on his indigency status upon a final disposition in his
underlying case. See Banks, 916 So. 2d at 35. All pending motions are
hereby denied as moot. (ROBERTS, NORDBY, and TANENBAUM,
JJ., concur.)

*        *        *

Criminal law—Sentencing—Correction—Conformance of written
sentence to oral pronouncement

BRANDON DOUGLAS LADUE, Appellant, v. STATE OF FLORIDA, Appellee. 5th
District. Case No. 5D18-1544. Opinion filed May 8, 2020. Appeal from the Circuit
Court for Flagler County, Dennis Craig, Judge. Counsel: James S. Purdy, Public
Defender, and Danielle Renee Rufai, Assistant Public Defender, Daytona Beach, for
Appellant. Ashley Moody, Attorney General, Tallahassee, and Pamela J. Koller,
Assistant Attorney General, Daytona Beach, for Appellee.

(PER CURIAM.) Brandon Douglas Ladue appeals the denial of his
postconviction motion to correct a sentencing error. The State
commendably concedes that Appellant’s motion should have been
granted, and our review of the record confirms that. While sentencing
Appellant with regard to his violation of probation, the trial court
agreed with the parties that Appellant would be sentenced to six years’
incarceration as to Count I, burglary with a firearm, and to a “time
served” sentence as to Count II, grand theft. The trial court orally
announced that sentence; however, the written sentence also reflected
a six-year prison sentence for Count II.

Appellant timely filed a Florida Rule of Criminal Procedure
3.800(b)(2) motion to correct sentence which the trial court sum-
marily denied as moot. Since oral pronouncement controls, a written
sentence that conflicts with the oral pronouncement of sentence is an
illegal sentence, absent factors not present here. See Williams v. State,
957 So. 2d 600, 603 (Fla. 2007). Accordingly, we reverse and remand
for the trial court to enter an amended judgment and sentence to reflect
the orally pronounced sentence set forth above.

REVERSED and REMANDED. (LAMBERT, EDWARDS, and
TRAVER, JJ., concur.)

*        *        *
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