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THE SUPREME COURT OF FLORIDA
   Summary of selected opinions reported in the Supreme Court Opinions section of this issue.

! CRIMINAL LAW—JURORS—PEREMPTORY STRIKE—RACIAL DISCRIMINATION—RACE NEUTRAL REASON

FOR STRIKE—GENUINENESS—APPEALS. A party opposing a peremptory strike must make a specific objection to the
proponent’s proffered race-neutral reason for the strike, if contested, to preserve for appeal the claim that the trial court
erred in concluding that the proffered reason was genuine. STATE v. JOHNSON. Opinion Filed May 21, 2020. Full Opinion at
Supreme Court Opinions Section, page 161a.

! FLORIDA BAR—RULES—AMENDMENT—MILITARY SPOUSES—PRACTICE OF LAW IN FLORIDA—

TEMPORARY CERTIFICATION.  The Court adopted, with modification, the Florida Bar’s proposal to add a new
subdivision (c) (Temporary Certification) to Bar Rule 21-4.1 (Military Spouse Authorization to Engage in the Practice of Law
in Florida; Activities and Requirements). “Under the new subdivision, the spouse of a service member who has applied for
certification under chapter 21 to engage in the practice of law in Florida may be certified by the Court to act as a certified
legal intern while his or her application is pending.” IN RE: AMENDMENTS TO RULE REGULATING THE FLORIDA BAR 21-
4.1. Opinion Filed May 21, 2020. Full Opinion at Supreme Court Opinions Section, page 163a.

! CRIMINAL LAW—DEATH PENALTY—INTELLECTUAL DISABILITY. In affirming the denial of a defendant’s
successive motion for post conviction relief seeking another determination of defendant’s intellectual disability, the Florida
Supreme Court receded from its decision in Walls v. State, 213 So. 3d 340 (Fla. 2016), which held that U.S. Supreme Court’s
decision in Hall v. Florida, 572 U.S. 701 (2014), was retroactive to cases where there had already been a finding that the
defendant was not intellectually disabled. In so holding, the Court found that Hall is an evolutionary refinement of the
procedure necessary to comply with Atkins v. Virginia, 536 U.S. 304 (2002), and it is not of sufficient magnitude to warrant
retroactive application. Neither federal law nor stare decisis required the Court to apply Hall retroactively. PHILLIPS v.
STATE. Opinion Filed May 21, 2020. Full Opinion at Supreme Court Opinions Section, page 163b.
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Criminal law—Jurors—Challenge—Peremptory—Racial discrimi-
nation—Race-neutral reason for strike—Genuineness—Appeals—
Party opposing a peremptory strike must make a specific objection to
the proponent’s proffered race-neutral reason for the strike, if
contested, to preserve the claim that the trial court erred in concluding
that the proffered reason was genuine

STATE OF FLORIDA, Petitioner, v. GEOVANI JOHNSON, Respondent. Supreme
Court of Florida. Case No. SC19-96. May 21, 2020. Application for Review of the
Decision of the District Court of Appeal—Certified Direct Conflict of Decisions.
Fourth District - Case No. 4D15-4452, 4D15-4519, and 4D15-4539 (Broward County).
Counsel: Ashley Moody, Attorney General, Tallahassee, Celia Terenzio, Senior
Assistant Attorney General, and Kimberly T. Acuña, Assistant Attorney General, West
Palm Beach, for Petitioner. Antony P. Ryan, Regional Counsel, and Richard G.
Bartmon, Assistant Regional Counsel, Office of Criminal Conflict and Civil Regional
Counsel, Fourth District, West Palm Beach, for Respondent.

(LAWSON, J.) In the decision on review, Johnson v. State, 268 So. 3d
729 (Fla 4th DCA 2018), the Fourth District Court of Appeal certified
direct conflict with the decisions of several other district courts of
appeal in Ivy v. State, 196 So. 3d 394 (Fla. 2d DCA 2016), Hanna v.
State, 194 So. 3d 424 (Fla. 3d DCA 2016), and Brown v. State, 204 So.
3d 546 (Fla. 5th DCA 2016). The conflict concerns the procedure for
preserving a challenge to the trial court’s determination that the
facially race-neutral reason proffered by the proponent of a peremp-
tory strike was genuine under step 3 of Melbourne v. State, 679 So. 2d
759, 764 (Fla. 1996) (setting forth a three-step inquiry to review
claims of discriminatory use of peremptory strikes: (1) objection; (2)
race-neutral explanation; and (3) determination of genuineness). We
have jurisdiction. See art. V, § 3(b)(4), Fla. Const. For the reasons
below, we hold that the party opposing a peremptory strike must make
a specific objection to the proponent’s proffered race-neutral reason
for the strike, if contested, to preserve the claim that the trial court
erred in concluding that the proffered reason was genuine. Accord-
ingly, we quash the Fourth District’s decision to the contrary in
Johnson and approve the certified conflict cases to the extent they are
consistent with this opinion.

BACKGROUND
“Under Florida law, a party’s use of peremptory challenges is

limited only by the rule that the challenges may not be used to exclude
members of a ‘distinctive group,’ ” such as race. San Martin v. State,
705 So. 2d 1337, 1343 (Fla. 1997). In Melbourne, we recognized that
“peremptories are presumed to be exercised in a nondiscriminatory
manner” and articulated the following three-step test for trial courts to
apply in determining whether a proposed peremptory challenge is
race-neutral:

A party objecting to the other side’s use of a peremptory challenge

on racial grounds must: a) make a timely objection on that basis, b)
show that the venireperson is a member of a distinct racial group, and
c) request that the court ask the striking party its reason for the strike.
If these initial requirements are met (step 1), the court must ask the
proponent of the strike to explain the reason for the strike.

At this point, the burden of production shifts to the proponent of
the strike to come forward with a race-neutral explanation (step 2). If
the explanation is facially race-neutral and the court believes that,
given all the circumstances surrounding the strike, the explanation is
not a pretext, the strike will be sustained (step 3). The court’s focus in
step 3 is not on the reasonableness of the explanation but rather its
genuineness. Throughout this process, the burden of persuasion never
leaves the opponent of the strike to prove purposeful racial discrimi-
nation.

Melbourne, 679 So. 2d at 764 (footnotes omitted) (emphasis added).
In the voir dire proceedings in Johnson’s case, the State proposed

a peremptory strike as to a prospective African-American juror.
Johnson, 268 So. 3d at731. Johnson requested a race-neutral reason

for the strike, and the State proffered that the prospective juror had
previously indicated that he would prefer “CSI evidence,” referencing
the type of evidence commonly featured on a television show titled
Crime Scene Investigation. Id. at 731 & n.2. Seemingly cutting off the
State mid-explanation, the trial court found the proffered reason to be
race-neutral and, without objection or argument from Johnson as to
why the State’s proffered reason was not genuine, upheld the State’s
peremptory strike. Id. Johnson later renewed his objection to the
State’s peremptory strike but never argued that the State’s proffered
explanation lacked record support nor advanced any argument as to
why that explanation was not genuine. Id.

On appeal to the Fourth District, Johnson claimed that the trial
court did not properly conduct step 3 of the Melbourne inquiry
because the record did not show that “the trial court . . . reviewe[d],
analyze[d], or conducte[d] any ‘judicial assessment’ of the reasons
given by the State for striking [the prospective juror at issue].”
Johnson, 268 So. 3d at 733 (quoting Hayes v. State, 94 So. 3d 452, 462
(Fla. 2012)). In addition to disputing the merits of Johnson’s claim, the
State argued that Johnson failed to properly preserve the issue. Id. In
rejecting the State’s arguments, the Fourth District followed the
plurality opinion in Spencer v. State, 238 So. 3d 708 (Fla. 2018),
which relied on language from Hayes, 94 So. 3d 452, indicating that—
even in the absence of an objection or argument by the opponent of the
strike that the facially race-neutral reason given for the strike is
pretextual (i.e., not genuine)—the trial court is subject to reversal for
failing to make a record sufficient to demonstrate on appeal that it
independently questioned the genuineness of the proffered reason for
the strike before making its genuineness finding under step 3 of
Melbourne. Johnson, 268 So. 3d at 736-37. Applying these decisions,
the Fourth District determined that Johnson’s request for a race-
neutral reason during step 1 of Melbourne was all that was necessary
to preserve an objection to the genuineness of the facially race-neutral
reason proffered during step 2, see id., and reversed and remanded for
a new trial based on its conclusion that the trial court had failed to
create a record sufficient to demonstrate compliance with the duty
imposed by step 3 of Melbourne to determine the genuineness of the
proffered race-neutral reason. Id. at 742-43. In so holding, the Fourth
District certified direct conflict with Ivy, Hanna, and Brown. Johnson,
268 So. 3d at 743.

ANALYSIS
Generally, except in cases of fundamental error, we require parties

to “preserve issues for appellate review by raising them first in the trial
court.” Harrell v. State, 894 So. 2d 935, 939 (Fla. 2005); see also
Morrison v. State, 818 So. 2d 432, 446 (Fla. 2002) (concluding that a
party must have made “the same argument to the trial court that it
raises on appeal” to preserve the issue for appellate review); Steinhorst
v. State, 412 So. 2d 332, 338 (Fla. 1982) (holding that defense counsel
did not preserve an issue for appellate review because he “did not
present [the same] argument to the trial court”). “[P]roper preservation
requires the following three steps from a party: (1) a timely, contem-
poraneous objection; (2) a legal ground for the objection and; (3) ‘[i]n
order for an argument to be cognizable on appeal, it must be the
specific contention asserted as legal ground for the objection,
exception, or motion below.’ ” Fleitas v. State, 3 So. 3d 351, 355 (Fla.
3d DCA 2008) (quoting Harrell, 894 So. 2d at 940).

The same is true in the context of preservation of Melbourne
claims. It is the objecting party’s obligation to place the trial court on
notice of the basis for the challenge and create a record supporting that
objection. Dorsey v. State, 868 So. 2d 1192, 1197 (Fla. 2003); Rimmer
v. State, 825 So. 2d 304, 320-21 (Fla. 2002). Indeed, in Floyd v. State,
569 So. 2d 1225, 1229 (Fla. 1990) (emphasis added), we held that “[i]f
the explanation is challenged by opposing counsel,” the strike
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opponent “must place the court on notice” to preserve a claim of racial
discrimination for appellate review. We stated:

It is the state’s obligation [as the proponent of the strike] to advance

a facially race-neutral reason that is supported in the record. If the
explanation is challenged by opposing counsel, the trial court must
review the record to establish record support for the reason advanced.
However, when the state asserts a fact as existing in the record, the
trial court cannot be faulted for assuming it is so when defense counsel
is silent and the assertion remains unchallenged. Once the state has
proffered a facially race-neutral reason, a defendant must place the
court on notice that he or she contests the factual existence of the
reason.

Id. (emphasis added).
Although Floyd predates Melbourne’s holding that, at step 3, the

trial court should focus on the genuineness rather than the reasonable-
ness of the proponent’s proffered race-neutral reason for the strike,
Melbourne, 679 So. 2d at 764, we have never receded from Floyd’s
preservation requirement. To the contrary, this Court has continually
cited Floyd, post-Melbourne, to explain that the opponent of a
peremptory strike must challenge the proffered race-neutral reason
and explain the basis for the challenge to preserve a challenge to the
trial court’s step 3 ruling for appellate review. See, e.g., Hoskins v.
State, 965 So. 2d 1, 9 (Fla. 2007); Dorsey, 868 So. 2d at 1197;
Rimmer, 825 So. 2d at 320-21; see also Truehill v. State, 211 So. 3d
930, 943 (Fla. 2017).

And we have done so for good reason. Not only is Floyd’s
preservation requirement consistent with the basic premise behind
preservation of Melbourne claims, namely that it is the objecting
party’s obligation to place the trial court on notice of the basis for his
or her challenge and create a record supporting that objection, see
Dorsey, 868 So. 2d at 1197; Rimmer, 825 So. 2d at 320-21, but it also
comports with the two legal principles underlying Melbourne—that
peremptory strikes are presumed to be nondiscriminatory and that the
party opposing the strike bears the burden of persuasion throughout
the process. Melbourne, 679 So. 2d at 764. If the opponent of a
peremptory strike fails to challenge as pretext a proffered reason
found to be race-neutral, then the trial court is usually left with nothing
other than the legal presumption that the proponent exercised the
strike for a genuine reason.1 See Rimmer, 825 So. 2d at 321 (holding
that the appellant failed to preserve the issue of whether the trial court
properly granted the State’s peremptory strike and noting that the trial
court could not be “faulted for accepting the facial reason offered by
the State, especially where the State’s factual assertion went unchal-
lenged by the defense”). Without requiring the strike opponent to
object to the proponent’s proffered facially neutral explanation, prior
to the trial court’s step 3 genuineness determination, we would be
effectively relieving the opponent of its burden of persuasion to prove
purposeful racial discrimination and of its obligation to create a record
for appellate review.2

Despite the sound reasoning of Floyd and our continued reliance
on it, language in this Court’s decision in Hayes, 94 So. 3d at 463,
which a plurality of this Court relied upon in its nonprecedential
opinion in Spencer, 238 So. 3d at 714, wrongly suggests that the trial
court is required to create a record for appellate review of otherwise
unpreserved error by “undertak[ing] an on-the-record genuineness
inquiry” every time a party opposes a peremptory strike citing
Melbourne. This language is dicta, however, because Hayes was not
a preservation case. See State v. Yule, 905 So. 2d 251, 259 n.10 (Fla.
2d DCA 2005) (Canady, J., specially concurring) (“A holding consists
of those propositions along the chosen decisional path or paths of
reasoning that (1) are actually decided, (2) are based upon the facts of
the case, and (3) lead to the judgment. If not a holding, a proposition
stated in a case counts as dicta.” (quoting Michael Abramowicz &
Maxwell Stearns, Defining Dicta, 57 Stan. L. Rev. 953, 1065 (2005)).

More specifically, the issue in Hayes “was not whether the trial court
erred in failing to ask the opponent of the strike, on its own initiative,
to provide reasons to find pretext.” Spencer, 238 So. 3d at 719 n.7
(Lawson, J., concurring in result). Rather, the issue in Hayes was
“whether the trial court erred, first, in expressly applying the for-cause
standard—rather than the ‘genuineness’ standard—to its evaluation
of the neutral reason the proponent gave for the strike.” Id. (citing
Hayes, 94 So. 3d at 456-57). Accordingly, we disapprove of the dicta
in Hayes, relied upon by the plurality in Spencer, and reaffirm our
decision in Floyd, which establishes that “[o]nce the [proponent of the
strike] has proffered a facially race-neutral reason, [the opponent]
must place the court on notice that he or she contests” the genuineness
of “the reason,” Floyd, 569 So. 2d at 1229, to preserve any objection
to the propriety of the genuineness finding on appeal.

In this case, Johnson did not make a specific objection to the State’s
proffered facially race-neutral reason for the strike. Accordingly,
Johnson failed to preserve his challenge to the trial court’s step 3
genuineness determination. See id. at 1230; see also Melbourne, 679
So. 2d at 764-65.

CONCLUSION
Under Florida law, the opponent of a peremptory strike cannot

simply sit silent—failing to respond to a proffered facially race-
neutral reason and failing to object as to why the trial court should not
accept that explanation—yet challenge that reason as a pretext for
discrimination and the trial court’s ruling as insufficient for the first
time on appeal. See Floyd, 569 So. 2d at 1230. To hold otherwise
would not only be inconsistent with the general law of preservation,
it would also improperly relieve the opponent of the strike of the
obligation to prove purposeful racial discrimination, in disregard of
the presumption that peremptory strikes are nondiscriminatory. See
Melbourne, 679 So. 2d at 764-65. Accordingly, we hold that the party
opposing a peremptory strike must make a specific objection to the
proponent’s proffered race-neutral reason for the strike, if contested,
to preserve the claim that the trial court erred in concluding that the
proffered reason was genuine.

We quash the Fourth District’s decision to the contrary in Johnson
and approve the certified conflict cases to the extent they are consis-
tent with this opinion.

It is so ordered. (CANADY, C.J., and POLSTON and MUÑIZ, JJ.,
concur. LABARGA, J., concurs in result with an opinion.)
))))))))))))))))))
(LABARGA, J., concurring in result.) I concur in the result reached by
the majority, that the burden rests on the party opposing a peremptory
strike to contemporaneously object to the race-neutral reason offered
by the proponent. See majority op. at 10.

I write separately to caution that today’s holding does not absolve
trial courts of the responsibility to conduct a thorough Melbourne3

inquiry and to allow counsel to contemporaneously object during the
process. After the proponent offers a race-neutral reason for a
peremptory strike, opposing counsel is entitled to—and trial courts
must fully permit counsel to—raise a contemporaneous objection.
This is essential to preserving the record.
))))))))))))))))))

1We say “usually” because even if the strike opponent fails to contest the
proponent’s proffered facially race-neutral explanation, there will be some cases in
which the trial judge does not believe the proffered reason to be genuine despite the
contrary presumption, in which case the correct ruling under Melbourne would be to
sustain the opponent’s objection and disallow the strike. 679 So. 2d at 764 (explaining
that the trial judge’s ultimate ruling is driven by the determination of whether the
neutral reason is genuine based on his or her assessment of credibility). It is entirely
permissible for a trial judge to independently question the proponent of the strike if he
or she has a basis to do so or even turn to the opponent and request a response, but that
the trial court may do so does not mean that the trial court must do so in order to
independently create a record sufficient to avoid reversal on appeal.

2Although we are not altering our Melbourne procedure, we note that under the
federal rule, the strike opponent must make a prima facie showing of purposeful racial
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discrimination at step 1. See Batson v. Kentucky, 476 U.S. 79, 96-97 (1986); see, e.g.,
United States v. Ochoa-Vasquez, 428 F.3d 1015, 1038-39 (11th Cir. 2005). However,
that strike opponents are not required to make this prima facie showing at step 1 in
Florida, see State v. Whitby, 975 So. 2d 1124, 1127 (Fla. 2008) (Pariente, J., concurring)
(noting that Florida law requires race-neutral explanations more often than federal law
because Florida law “requires much less of the objecting party to mandate a [Mel-
bourne] inquiry”), only underscores that they are required to make it somewhere during
the three-step process. Because, at step 2, the burden to produce a facially race-neutral
explanation shifts to the proponent of the strike, this necessarily means that the
opponent must satisfy its ultimate burden of persuasion prior to the trial court’s
genuineness determination in step 3.

3Melbourne v. State, 679 So. 2d 759 (Fla. 1996).

*        *        *

Florida Bar—Rules—Amendment—Military spouses—Authorization
to engage in practice of law in Florida—Temporary certification

IN RE: AMENDMENTS TO RULE REGULATING THE FLORIDA BAR 21-4.1.
Supreme Court of Florida. Case No. SC19-1861. May 21, 2020. Original Proceeding—
Florida Rules Regulating the Florida Bar. Counsel: Joshua E. Doyle, Executive
Director, John M. Stewart, President, Dori Foster-Morales, President-elect, William A.
Spillias, Director, Unlicensed Practice of Law, and Elizabeth Clark Tarbert, Ethics
Counsel, The Florida Bar, Tallahassee, for Petitioner. 

(PER CURIAM.) The Florida Bar petitions the Court to amend Rule
Regulating the Florida Bar (Bar Rule) 21-4.1 (Military Spouse
Authorization to Engage in the Practice of Law in Florida; Activities
and Requirement). We have jurisdiction. See art. V, § 15, Fla. Const.

Previously, in In re Amendments to the Rules Regulating the
Florida Bar and the Rules of the Supreme Court of Florida Relating
to Admissions to the Bar—Military Spouse Rules, 249 So. 3d 1256
(Fla. 2018), the Court adopted new chapter 21, establishing a “process
whereby the spouse of a service member who is licensed to practice
law in another jurisdiction may obtain authorization to practice law in
Florida for up to five years without taking the Florida Bar Examina-
tion.” Id. at 1256-57. In order to obtain authorization, the spouse of a
service member must, among other things, “establish [his or her]
qualifications as to character and fitness to the satisfaction of the
Florida Board of Bar Examiners.” R. Regulating Fla. Bar 21-2.1(l). In
a letter to the Court, Bob Dillinger, Public Defender for the Sixth
Judicial Circuit, observed that the Board’s character and fitness
review can take several months to complete, hindering the ability of
a service member’s spouse to obtain employment, as well as frustrat-
ing potential employers. Upon consideration of Mr. Dillinger’s letter,
the Court asked the Bar to consider whether chapter 21 should be
amended to permit a service member’s spouse to engage in the
supervised practice of law as a certified legal intern until the Board
completes its character and fitness review and he or she obtains
authorization to practice law in Florida.

In response to the Court’s request, the Bar submitted the instant
petition, wherein it proposes the addition of new subdivision (c)
(Temporary Certification) to Bar Rule 21-4.1. Under the new
subdivision, the spouse of a service member who has applied for
certification under chapter 21 to engage in the practice of law in
Florida may be certified by the Court to act as a certified legal intern
while his or her application is pending. The Bar’s proposal was
unanimously approved by the Board of Governors of The Florida Bar,
and formal notice of the proposed amendments was published in The
Florida Bar News. The notice directed interested persons to file their
comments directly with the Court. No comments were received.

Having considered the Bar’s petition, the Court hereby adopts the
amendments to Bar Rule 21-4.1 proposed by the Bar with the
following modification. We add the phrases “a member of an out-of-
state bar in good standing,” and “submit to the jurisdiction of the
Supreme Court of Florida for disciplinary purposes,” to new subdivi-
sion (c) to ensure that persons temporarily certified under the
subdivision are eligible for certification under chapter 21 to practice
law in Florida as the spouse of a service member and are subject to the

Court’s disciplinary authority.
Accordingly, we thank Mr. Dillinger for bringing this matter to our

attention and amend Rule Regulating the Florida Bar 21-4.1 as set
forth in the appendix to this opinion. Deletions are indicated by struck-
through type, and new language is indicated by underscoring. The
amendments shall become effective July 20, 2020.

It is so ordered. (CANADY, C.J., and POLSTON, LABARGA,
LAWSON, and MUÑIZ, JJ., concur.)
))))))))))))))))))

Appendix

RULES REGULATING THE FLORIDA BAR
CHAPTER 21 MILITARY SPOUSE AUTHORIZATION

TO ENGAGE IN THE PRACTICE OF LAW
IN FLORIDA 21-4 PERMISSIBLE ACTIVITIES AND

PRACTICE REQUIREMENT RULE 21-4.1
ACTIVITIES AND REQUIREMENT

(a) Generally. Except as provided elsewhere in this chapter,

lawyers certified to practice law in Florida as military spouses are
entitled to all privileges, rights, and benefits and subject to all duties,
obligations, and responsibilities of members of theThe Florida Bar in
good standing and eligible to practice law in Florida.

(b) [NO CHANGE]
(c) Temporary Certification. A military spouse who has made

application under this rule may be certified by the Supreme Court of
Florida to act as a certified legal intern while the application for
certification as a military spouse lawyer is pending. A military spouse
applicant certified as a legal intern must be a member of an out-of-
state bar in good standing, employed by or in a mentorship relation-
ship with a member of The Florida Bar who is eligible to practice law
in Florida, and submit to the jurisdiction of the Supreme Court of
Florida for disciplinary purposes. Certification as a legal intern will
terminate on certification of the applicant as a military spouse lawyer
or on denial of certification as a military spouse lawyer.

*        *        *

Criminal law—Murder—Death penalty—Post conviction re-
lief—Successive motion—Intellectual disability—Discussion of history
of intellectual disability as a bar to execution—Court recedes from its
decision in Walls v. State which held that U.S. Supreme Court’s
decision in Hall v. Florida was retroactive to cases where there has
already been a finding that defendant is not intellectually disabled—
Conclusion that Hall warranted retroactive application as a develop-
ment of fundamental significance that places beyond the state the
power to impose a certain sentence because it may prohibit execution
of intellectually disabled persons within a broader range of IQ scores
than before was incorrect—Hall is an evolutionary refinement of the
procedure necessary to comply with Atkins v. Virgina and is not of
sufficient magnitude to warrant retroactive application—Federal law
does not require retroactive application of Hall as a new substantive
rule of federal constitutional law—Discussion of stare decisis—Because
Hall does not apply retroactively, defendant is not entitled to a
reconsideration of whether he meets the first prong of intellectual
disability standard—Defendant not entitled to new determination as
to whether he meets second prong of intellectual disability standard
where he conclusively failed to establish that he meets first prong of
intellectual disability standard—If a defendant fails to prove that he or
she meets any one of the three prongs of the intellectual disability
standard, he or she will not be found to be intellectually disabled

HARRY FRANKLIN PHILLIPS, Appellant, v. STATE OF FLORIDA, Appellee.
Supreme Court of Florida. Case No. SC18-1149. May 21, 2020. An Appeal from the
Circuit Court in and for Miami-Dade County, Nushin G. Sayfie, Judge - Case No
131983CF0004350001XX. Counsel: Neal Dupree, Capital Collateral Regional
Counsel, William M. Hennis III, Litigation Director, and Marta Jaszczolt, Staff
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Attorney, Capital Collateral Regional Counsel, Southern Region, Fort Lauderdale, for
Appellant. Ashley Moody, Attorney General, Tallahassee, and Lisa-Marie Lerner,
Assistant Attorney General, West Palm Beach, for Appellee.

(PER CURIAM.) Harry Franklin Phillips, a prisoner under sentence
of death, appeals the circuit court’s order summarily denying his
successive motion for postconviction relief, which was filed under
Florida Rule of Criminal Procedure 3.851. We have jurisdiction. See
art. V, § 3(b)(1), Fla. Const.

Phillips murdered Bjorn Thomas Svenson in 1982, and his
conviction and death sentence for that crime became final in 1998. A
postconviction court in 2006 fully adjudicated and denied Phillips’s
claim that he is intellectually disabled and, under the rule of Atkins v.
Virginia, 536 U.S. 304 (2002), constitutionally ineligible for the death
penalty. We affirmed the denial of Phillips’s intellectual disability
claim in 2008. Phillips now seeks yet another determination of his
intellectual disability, relying in part on this Court’s decision in Walls
v. State, 213 So. 3d 340 (Fla. 2016), in which we held that the United
States Supreme Court’s decision in Hall v. Florida, 572 U.S. 701
(2014), is retroactive to cases where there has already been a finding
that the defendant is not intellectually disabled.

For the reasons we explain, we affirm the circuit court’s denial of
relief. We also recede from our prior decision in Walls.

I. BACKGROUND
The facts of the case were summarized on direct appeal as follows:

In the evening of August 31, 1982, witnesses heard several rounds

of gunfire in the vicinity of the Parole and Probation building in
Miami. An investigation revealed the body of Bjorn Thomas Svenson,
a parole supervisor, in the parole building parking lot. Svenson was
the victim of multiple gunshot wounds. There apparently were no
eyewitnesses to the homicide.

As parole supervisor, the victim had responsibility over several
probation officers in charge of appellant’s parole. The record indicates
that for approximately two years prior to the murder, the victim and
appellant had repeated encounters regarding appellant’s unauthorized
contact with a probation officer. On each occasion, the victim advised
appellant to stay away from his employees and the parole building
unless making an authorized visit. After one incident, based on
testimony of the victim and two of his probation officers, appellant’s
parole was revoked and he was returned to prison for approximately
twenty months.

On August 24, 1982, several rounds of gunfire were shot through
the front window of a home occupied by the two probation officers
who had testified against appellant. Neither was injured in the
incident, for which appellant was subsequently charged.

Following the victim’s murder, appellant was incarcerated for
parole violations. Testimony of several inmates indicated that
appellant told them he had killed a parole officer. Appellant was
thereafter indicted for first-degree murder.

Phillips v. State, 476 So. 2d 194, 195-96 (Fla. 1985). Phillips was
convicted of the first-degree murder of Svenson and sentenced to
death. Id. at 197. His conviction and sentence were affirmed on direct
appeal, id., but on collateral review, this Court reversed the death
sentence and remanded for a new penalty phase based on a finding
that counsel was ineffective in the penalty phase, Phillips v. State, 608
So. 2d 778 (Fla. 1992). After a new penalty phase in 1994, the jury
returned a recommendation of death by a vote of seven to five, and
Phillips was again sentenced to death, which was affirmed on appeal.
Phillips v. State, 705 So. 2d 1320, 1321, 1323 (Fla. 1997), cert.
denied, 525 U.S. 880 (1998). We later affirmed the denial of Phillips’s
initial motion for postconviction relief after resentencing and denied
his petition for a writ of habeas corpus. Phillips v. State, 894 So. 2d 28,
31 (Fla. 2004). And we have affirmed the denial of his prior succes-
sive motions for postconviction relief. Phillips v. State, 234 So. 3d

547, 548 (Fla.) (affirming denial of successive motion for
postconviction relief based on Hurst v. Florida, 136 S. Ct. 616 (2016),
and Hurst v. State, 202 So. 3d 40 (Fla. 2016)), cert. denied, 139 S. Ct.
187 (2018); Phillips v. State, 91 So. 3d 783 (Fla. 2012) (affirming
denial of successive motion for postconviction relief based on the
claim that Phillips’s sentence violates the Sixth and Eighth Amend-
ments under Porter v. McCollum, 558 U.S. 30 (2009)); Phillips v.
State, 996 So. 2d 859 (Fla. 2008) (affirming denial of successive
motion for postconviction relief and denial of motion to interview
jurors); Phillips v. State, 984 So. 2d 503 (Fla. 2008) (affirming finding
that Phillips is not intellectually disabled).

During Phillips’s initial postconviction proceedings after
resentencing, Phillips filed a “Notice of Supplemental Authority and
Motion for Permission to Submit Supplemental Briefing” related to
the United States Supreme Court’s decisions in Ring v. Arizona, 536
U.S. 584 (2002), and Atkins, and this Court permitted supplemental
briefing on the intellectual disability issues under Atkins. Phillips, 894
So. 2d at 34. We affirmed the denial of postconviction relief and
denied the habeas petition, but regarding his claim of intellectual
disability, we noted that “Phillips [was] free to file a motion under rule
3.203” but expressed “no opinion regarding the merits of such a
claim.” Id. at 40. We later relinquished jurisdiction for a determination
of intellectual disability pursuant to Florida Rule of Criminal Proce-
dure 3.203. Phillips, 984 So. 2d at 506.

At an evidentiary hearing on Phillips’s intellectual disability claim
in 2006, the circuit court permitted Phillips to present evidence
regarding all three prongs of the intellectual disability standard and
concluded that Phillips failed to prove by clear and convincing
evidence that he met any of the three prongs of the statutory intellec-
tual disability standard (intellectual functioning, adaptive behavior,
and onset before age eighteen) and therefore was not intellectually
disabled. Id. at 509. In 2008, this Court upheld the circuit court’s
findings that Phillips failed to establish that he met any of the three
prongs and affirmed the denial of relief based on his claim of intellec-
tual disability. Id. at 513.

Phillips filed the instant successive motion for postconviction relief
in 2018 seeking a new determination of his claim that he is ineligible
for the death penalty due to intellectual disability in light of the
decisions in Hall, Walls, and Moore v. Texas, 137 S. Ct. 1039 (2017).
Phillips contended that the prior denial of his intellectual disability
claim must be reheard and determined under new constitutional law
that, according to Phillips, requires a court to holistically consider all
three prongs of the intellectual disability standard.

At a case management conference held in the circuit court on
Phillips’s motion, Phillips argued that in light of Hall and Walls, and
a new evaluation report prepared by Dr. Denis Keyes, who had
testified at the 2006 hearing, he is entitled to a new evidentiary
hearing. Alternatively, Phillips requested that the circuit court
reevaluate the evidence presented at the 2006 hearing along with Dr.
Keyes’s new report, although Phillips conceded that there was no new
evidence of intellectual disability in this case and that Dr. Keyes did
not change his opinion in his updated report. The circuit court abruptly
decided during the case management conference that it would review
de novo the entire record from the 2006 hearing1 and Dr. Keyes’s new
report before making any decision on Phillips’s motion.

On June 14, 2018, the circuit court entered an order denying an
evidentiary hearing and denying relief. But in its 2018 order, the
circuit court also made new findings regarding the evidence presented
at the 2006 evidentiary hearing. First, it concluded that because Hall
requires that courts take into account the standard error of measure-
ment (SEM), which is “plus or minus five points” and “[a]n IQ of up
to 75 would meet the definition of [intellectual disability],” Phillips
“has clearly proven the first prong by clear and convincing evidence,”
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because the IQ scores presented in 2006 were 70, 74, and 75.2 The
circuit court also made a new finding that Phillips met the third
prong—onset before age eighteen.3 Nonetheless, the 2018 circuit
court ultimately declined to find that Phillips is intellectually disabled
based on its agreement with the 2006 circuit court’s finding (and this
Court’s 2008 opinion affirming that finding) that Phillips failed to
establish that he met the second prong of the intellectual disability
standard—concurrent deficits in adaptive behavior. Phillips now
appeals that decision.

II. ANALYSIS
First, we review the recent history of intellectual disability as a bar

to execution. Then we discuss the clear error in this Court’s decision
in Walls and why Hall does not entitle Phillips to relief. Finally, we
consider and reject Phillips’s claim that he is entitled to relief based on
Moore.

A. Intellectual Disability as a Bar to Execution
In 2002, the United States Supreme Court held in Atkins that the

Eighth and Fourteenth Amendments to the United States Constitution
forbid the execution of persons with intellectual disability. Atkins, 536
U.S. at 321. The Court observed that “clinical definitions of [intellec-
tual disability] require not only subaverage intellectual functioning,
but also significant limitations in adaptive skills such as communica-
tion, self-care, and self-direction that became manifest before age 18.”
Id. at 318. The Atkins Court further noted that an IQ between 70 and
75 or lower “is typically considered the cutoff IQ score for the
intellectual function prong of the [intellectual disability] definition,”
id. at 309 n.5, but it did not define subaverage intellectual functioning
as having an IQ of 75 or below or mandate that courts take the SEM
into account or permit defendants who present a score of 75 or below
to present additional evidence of intellectual disability. Instead, the
Court explicitly granted states discretion to determine how to comply
with its prohibition on execution of the intellectually disabled. Id. at
317 (“As was our approach in Ford v. Wainwright, 477 U.S. 399
(1986), with regard to insanity, ‘we leave to the State[s] the task of
developing appropriate ways to enforce the constitutional restriction
upon [their] execution of sentences.’ ” (alterations in original)).

Under Florida law, “ ‘intellectual disability’ means significantly
subaverage general intellectual functioning existing concurrently with
deficits in adaptive behavior and manifested during the period from
conception to age 18.” § 921.137(1), Fla. Stat. (2017). “Significantly
subaverage general intellectual functioning” is defined as “perfor-
mance that is two or more standard deviations from the mean score on
a standardized intelligence test specified in the rules of the Agency for
Persons with Disabilities.” Id. “Adaptive behavior” “means the
effectiveness or degree with which an individual meets the standards
of personal independence and social responsibility expected of his or
her age, cultural group, and community.” Id. Thus, to establish
intellectual disability as a bar to execution, a defendant must demon-
strate (1) significantly subaverage general intellectual functioning; (2)
concurrent deficits in adaptive behavior; and (3) manifestation of the
condition before age eighteen.

Until Hall, Florida law required that a defendant have an IQ of 70
or below in order to meet the first prong of the intellectual disability
standard—significantly subaverage intellectual functioning. See
Cherry v. State, 959 So. 2d 702, 712-13 (Fla. 2007) (“One standard
deviation on the WAIS-III, the IQ test administered in the instant case,
is fifteen points, so two standard deviations away from the mean of
100 is an IQ score of 70. As pointed out by the circuit court, the statute
does not use the word approximate, nor does it reference the SEM.
Thus, the language of the statute and the corresponding rule are
clear.”), abrogated by Hall, 572 U.S. 701. Thus, a defendant was
required to present an IQ score of 70 or below in order to establish the

first prong of the intellectual disability standard. Failure to present the
requisite IQ score precluded a finding of intellectual disability.

In Hall, the Supreme Court held that Florida’s “rigid rule”
interpreting section 921.137(1) as establishing a strict IQ test score
cutoff of 70 or less in order to present additional evidence of intellec-
tual disability “creates an unacceptable risk that persons with intellec-
tual disability will be executed, and thus is unconstitutional.” 572 U.S.
at 704. The Court further held that when assessing the subaverage
intellectual functioning prong of the intellectual disability standard,
courts must take into account the standard error of measurement of IQ
tests, which is five points. Id. at 723. And “when a defendant’s IQ test
score falls within the test’s acknowledged and inherent margin of error
[±5], the defendant must be able to present additional evidence of
intellectual disability, including testimony regarding adaptive
deficits.” Id.

In Walls, we considered whether, under the standards set out in Witt
v. State, 387 So. 2d 922 (Fla. 1980), Hall warranted retroactive
application to cases on collateral review. Walls, 213 So. 3d at 346.
Under Witt, a change in the law “only appl[ies] retroactively if the
change ‘(a) emanates from this Court or the United States Supreme
Court, (b) is constitutional in nature, and (c) constitutes a development
of fundamental significance.’ ” Id. (quoting Witt, 387 So. 2d at 931).
We acknowledged that “[i]t is without question that the Hall decision
emanates from the United States Supreme Court and is constitutional
in nature.” Id. Regarding the third prong of the Witt analysis, a
decision is of fundamental significance when it either (1) places
beyond the authority of the state the power to regulate certain conduct
or to impose certain penalties or (2) when the rule is of sufficient
magnitude to necessitate retroactive application under the retroactivity
test of Stovall v. Denno, 388 U.S. 293, 297 (1967), and Linkletter v.
Walker, 381 U.S. 618, 636 (1965). See id.; Hernandez v. State, 124 So.
3d 757, 764 (Fla. 2012); Witt, 387 So. 2d at 929. In concluding that
Hall met the third prong of the Witt analysis, we declared “that Hall
warrants retroactive application as a development of fundamental
significance that places beyond the State of Florida the power to
impose a certain sentence—the sentence of death for individuals
within a broader range of IQ scores than before.” Walls, 213 So. 3d at
346. Based on this declaration, we determined that Hall warranted
retroactive application. Upon further consideration, we have deter-
mined that this Court clearly erred in reaching that conclusion and we
now recede from our decision in Walls.

B. The Error in the Analysis in Walls
Because it remains clear that Hall establishes a new rule of law that

emanates from the United States Supreme Court and is constitutional
in nature, it satisfies the first two prongs of Witt. Witt, 387 So. 2d at
931. Thus, the question of Hall’s retroactivity still turns on the third
prong of Witt: whether the new rule constitutes a “development of
fundamental significance.” Id.

In Walls, this Court determined that the Hall decision met the third
prong of the Witt analysis by “plac[ing] beyond the authority of the
state the power to regulate certain conduct or impose certain penal-
ties,” because it “removes from the state’s authority to impose death
sentences more than just those cases in which the defendant has an IQ
score of 70 or below” and is therefore of fundamental significance.
Walls, 213 So. 3d at 346. We now conclude that this Court erred in
making that determination.

In discussing developments of fundamental significance that fall
within the category of changes of law that place beyond the authority
of the state the power to regulate certain conduct or impose certain
penalties, this Court in Witt cited as an example of a decision falling
within that category Coker v. Georgia, 433 U.S. 584 (1977), which
held that the Eight Amendment categorically prohibits the imposition
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of the death penalty for the crime of rape of an adult woman as cruel
and unusual punishment. Witt, 387 So. 2d at 929. But contrary to the
reasoning of the majority in Walls, “Hall places no categorical
limitation on the authority of the state to impose a sentence of death.”
Walls, 213 So. 3d at 350 (Canady, J., dissenting). The example of
Coker is totally inapposite.

In Hall, the Supreme Court recounted its decisions holding that
particular punishments are prohibited by the Eighth Amendment “as
a categorical matter,” such as the denaturalization of natural-born
citizens as a punishment, Hall, 572 U.S. at 708 (citing Trop v. Dulles,
356 U.S. 86, 101 (1958) (plurality opinion)), the imposition of the
death penalty for crimes committed by juveniles, id. (citing Roper v.
Simmons, 543 U.S. 551, 572 (2005)), “[a]nd, as relevant for [Hall],”
the imposition of the death penalty on persons who are intellectually
disabled, id. (citing Atkins, 536 U.S. at 321). The Court then unambig-
uously set out the issue it was to address: “The question this case
presents is how intellectual disability must be defined in order to
implement . . . the holding of Atkins.” Id. at 709 (emphasis added).
And the holding of Hall was limited to a determination that it is
unconstitutional for courts to refuse to allow capital defendants whose
IQ scores are above 70 but within the test’s standard error of measure-
ment to present evidence of their asserted adaptive deficits. Hall, 572
U.S. at 723. Thus, Hall merely “created a procedural requirement that
those with IQ test scores within the test’s standard of error would have
the opportunity to otherwise show intellectual disability.” In re Henry,
757 F.3d 1151, 1161 (11th Cir. 2014).4

The categorical prohibition on executing the intellectually disabled
was not expanded by Hall. See Walls, 213 So. 3d at 350 (Canady, J.,
dissenting) (“Hall . . . does not preclude death sentences for individu-
als whose scores fall within the SEM.”). The issue addressed in Hall
was not whether the State is categorically prohibited from executing
those intellectually disabled defendants with IQs above 70, but within
the SEM. Intellectually disabled persons with IQ scores above 70 are
not a distinct class from intellectually disabled persons with IQ scores
of 70 or below; all are members of the same class protected by Atkins.
In re Hill, 777 F.3d 1214, 1223 (11th Cir. 2015) (“Hall merely
provides new procedures for ensuring that States do not execute
members of an already protected group.”); Henry, 757 F.3d at 1161
(“The Supreme Court made clear in Hall that the class affected by the
new rule—those with an intellectual disability—is identical to the
class protected by Atkins. . . . Hall did not expand this class; instead,
the Supreme Court limited the states’ power to define the class . . . .”);
Elmore v. Shoop, No. 1:07-CV-776, 2019 WL 5287912, at *4 (S.D.
Ohio Oct. 18, 2019) (“[The class of people which is addressed in Hall]
is the same class of people that Atkins found ineligible for the death
penalty because that is the definition of mental retardation/intellectual
disability the Court used in Atkins. What Hall did was to preclude the
State of Florida from using an IQ score of 70 as an automatic disquali-
fication for proving that a person is in the class of people [who], on
account of their intellectual disability, may not be executed if they
commit murder.”).

The conclusion “that Hall warrants retroactive application as a
development of fundamental significance that places beyond the State
of Florida the power to impose a certain sentence” because it may
prohibit execution of intellectually disabled persons “within a broader
range of IQ scores than before,” Walls, 213 So. 3d at 346, is therefore
incorrect. Hall does not place beyond the authority of the State the
power to regulate certain conduct or impose certain penalties; Hall
merely more precisely defined the procedure that is to be followed in
certain cases to determine whether a person facing the death penalty
is intellectually disabled. Hall is merely an application of Atkins.
Kilgore v. Sec’y, Florida Dept. of Corr., 805 F.3d 1301, 1314 (11th

Cir. 2015) (“[Hall] merely provides new procedures for ensuring that
states follow the rule enunciated in Atkins.”). Hall’s limited proce-
dural rule does nothing more than provide certain defendants—those
with IQ scores within the test’s margin of error—with the opportunity
to present additional evidence of intellectual disability. Thus, Hall
does not constitute “a development of fundamental significance that
places beyond the State of Florida the power to impose a certain
sentence,” Walls, 213 So. 3d at 346.

C. Hall is an Evolutionary Refinement
Although this Court in Walls did not consider whether Hall falls

within Witt’s second category of developments of fundamental
significance—that is, a change of “sufficient magnitude” under the
Stovall/Linkletter test—having receded from our conclusion that it
falls within the first, we do so now.

In order to determine whether a new rule of law is of “sufficient
magnitude” to merit retroactive application, this Court considers the
following three factors of the Stovall/Linkletter test adopted in Witt:
“(a) the purpose to be served by the new rule; (b) the extent of reliance
on the old rule; and (c) the effect on the administration of justice of a
retroactive application of the new rule.” Witt, 387 So. 2d at 926. We
agree with the reasons given by the Walls dissent as to why these
factors counsel against the retroactive application of Hall:

Hall should not be given retroactive effect under the Stovall/Linkletter

test based on (a) Hall’s purpose of adjusting at the margin the
definition of IQ scores that evidence significant subaverage intellec-
tual functioning, (b) the State’s reliance on Cherry’s holding in
numerous cases over an extended period of time, and (c) the ongoing
threat of major disruption to application of the death penalty resulting
from giving retroactive effect to Hall as well as similar future changes
in the law regarding aspects of the definition of intellectual disability.

Walls, 213 So. 3d at 351 (Canady, J., dissenting) (footnote omitted).
Moreover, our Court in Witt equated new rules of law that are of

“sufficient magnitude” to merit retroactive application with “jurispru-
dential upheavals.” Witt, 387 So. 2d at 929. Gideon v. Wainwright,
372 U.S. 335 (1963)—which first announced that each state must
provide counsel to every indigent defendant charged with a felony at
all critical stages of the proceeding—“is the prime example of a law
change included within this category.” Witt, 387 So. 2d at 929. “In
contrast to these jurisprudential upheavals are evolutionary refine-
ments in the criminal law, affording new or different standards for the
admissibility of evidence, for procedural fairness, for proportionality
review of capital cases, and for other like matters.” Id.

Hall is an evolutionary refinement of the procedure necessary to
comply with Atkins. It merely clarified the manner in which courts are
to determine whether a capital defendant is intellectually disabled and
therefore ineligible for the death penalty. Roybal v. Chappell, No.
99CV2152-JM (KSC), 2014 WL 3849917, at *2 (S.D. Cal. Aug. 5,
2014) (stating that Hall was a clarification of Florida’s implementa-
tion of Atkins). It did not invalidate any statutory means for imposing
the death sentence, nor did it prohibit the states from imposing the
death penalty against any new category of persons.

Before Walls, this Court had been clear that evolutionary refine-
ments do not apply retroactively. See, e.g., State v. Barnum, 921 So.
2d 513, 526 (Fla. 2005) (“Witt dictates that those decisions constitut-
ing ‘evolutionary refinements’ and not ‘jurisprudential upheavals’
should not be applied retroactively.” (quoting Witt, 387 So. 2d at
929)); State v. Glenn, 558 So. 2d 4, 8 (Fla. 1990) (“Applying the
principles of Witt, we conclude that Carawan was an evolutionary
refinement of the law which should not have retroactive applica-
tion.”). As an evolutionary refinement, Hall “do[es] not compel an
abridgement of the finality of judgments.” Witt, 387 So. 2d at 929. It
is not of sufficient magnitude to warrant retroactive application to
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cases on collateral review.
In Walton v. State, 77 So. 3d 639 (Fla. 2011), we rejected a claim

that the United States Supreme Court’s decision in Porter v.
McCollum, 558 U.S. 30 (2009), warranted retroactive application.
Porter was a fact-intensive decision in which the Supreme Court held
that in a particular case, this Court had unreasonably applied the
prejudice test for establishing ineffective assistance of counsel under
Strickland v. Washington, 466 U.S. 688 (1984). We held in Walton
that

the decision in Porter d[id] not concern a major change in constitu-

tional law of fundamental significance. Rather, Porter involved a mere
application and evolutionary refinement and development of the
Strickland analysis, i.e., it addressed a misapplication of Strickland.
Porter, therefore, does not satisfy the retroactivity requirements of
Witt.

Walton, 77 So. 3d at 644. Similarly, as explained above, Hall involved
a mere application and evolutionary refinement of the Atkins analysis
and therefore does not satisfy the retroactivity requirements of Witt.

D. Federal Law Does Not Require
Retroactive Application of Hall

Finally, we must consider whether federal law requires retroactive
application of Hall. Under Teague v. Lane, 489 U.S. 288 (1989), state
courts must give retroactive effect to new substantive rules of federal
constitutional law. Montgomery v. Louisiana, 136 S. Ct. 718, 728-29
(2016) (holding “that when a new substantive rule of [federal]
constitutional law controls the outcome of a case, the Constitution
requires state collateral review courts to give retroactive effect to that
rule” under the first prong of Teague’s retroactivity analysis).5

Substantive rules set forth categorical constitutional guarantees that
place certain criminal laws and punishments altogether beyond the
State’s power to impose. Id. at 729. In contrast, procedural rules are
designed to enhance the accuracy of a conviction or sentence by
regulating the manner of determining the defendant’s culpability and
merely raise the possibility that someone convicted with use of the
invalidated procedure might have been acquitted otherwise. Id. at 730.
Because we have concluded that Hall announced a new procedural
rule, which does not categorically place certain criminal laws and
punishments altogether beyond the State’s power to impose but rather
regulates only the manner of determining the defendant’s culpability,
we conclude that federal law does not require retroactive application
of Hall as a new substantive rule of federal constitutional law. Hall is
similar to other nonretroactive “decisions [that] altered the processes
in which States must engage before sentencing a person to death,”
which “may have had some effect on the likelihood that capital
punishment would be imposed” but which did not render “a certain
penalty unconstitutionally excessive for a category of offenders.” Id.
at 736.

E. Receding from Walls
Having concluded that Hall does not satisfy the Witt analysis for

retroactivity and that it is not a new substantive rule of federal
constitutional law requiring retroactive application to cases on
collateral review, we are now faced with the question of whether the
policy of stare decisis should yield.

We recently discussed the doctrine of stare decisis, stating:
While this Court has consistently acknowledged the importance of

stare decisis, it has been willing to correct its mistakes. In a recent
discussion of stare decisis, we said:

Stare decisis provides stability to the law and to the society
governed by that law. Yet stare decisis does not command blind
allegiance to precedent. “Perpetuating an error in legal thinking
under the guise of stare decisis serves no one well and only
undermines the integrity and credibility of the court.”

Shepard v. State, 259 So. 3d 701, 707 (Fla. 2018) (quoting State v.
Gray, 654 So. 2d 552, 554 (Fla. 1995)). Similarly, we have stated that
“[t]he doctrine of stare decisis bends . . . where there has been an error
in legal analysis.” Puryear v. State, 810 So. 2d 901, 905 (Fla. 2002).
And elsewhere we have said that we will abandon a decision that is
“unsound in principle.” Robertson v. State, 143 So. 3d 907, 910 (Fla.
2014) (quoting Brown v. Nagelhout, 84 So. 3d 304, 309 (Fla. 2012)).

It is no small matter for one Court to conclude that a predecessor
Court has clearly erred. The later Court must approach precedent
presuming that the earlier Court faithfully and competently carried out
its duty. A conclusion that the earlier Court erred must be based on a
searching inquiry, conducted with minds open to the possibility of
reasonable differences of opinion. “[T]here is room for honest
disagreement, even as we endeavor to find the correct answer.”
Gamble v. United States, 139 S. Ct. 1960, 1986 (2019) (Thomas, J.,
concurring).

State v. Poole, 45 Fla. L. Weekly S41, S47-48 (Fla. Jan. 23, 2020),
clarified, 45 Fla. L. Weekly S121 (Fla. Apr. 2, 2020).

We cannot escape the conclusion that this Court in Walls clearly
erred in concluding that Hall applies retroactively. We say that based
on our review of Hall, our state’s judicial precedents regarding
retroactivity, and the decisions of federal habeas courts concluding
that Hall does not apply retroactively. Based on its incorrect legal
analysis, this Court used Hall—which merely created a limited
procedural rule for determining intellectual disability that should have
had limited practical effect on the administration of the death penalty
in our state—to undermine the finality of numerous criminal judg-
ments. As in Poole, “[u]nder these circumstances, it would be
unreasonable for us not to recede from [Walls’] erroneous holdings.”
Id. at S48.

“[O]nce we have chosen to reassess a precedent and have come to
the conclusion that it is clearly erroneous, the proper question
becomes whether there is a valid reason why not to recede from that
precedent. . . . The critical consideration ordinarily will be reliance.”
Id. But

reliance interests are “at their acme in cases involving property and

contract rights.” Payne v. Tennessee, 501 U.S. 808, 828 (1991). And
reliance interests are lowest in cases—like this one—“involving
procedural and evidentiary rules.” Id.; see also Alleyne, 570 U.S. at
119 (Sotomayor, J., concurring) (“[W]hen procedural rules are at issue
that do not govern primary conduct and do not implicate the reliance
interests of private parties, the force of stare decisis is reduced.”).

Id.
As the expectant potential beneficiary of the erroneous decision in

Walls, Phillips has no concrete reliance interest; he has in no way
changed his position in reliance on Walls. In this postconviction
context, Phillips’s interest as an expectant potential beneficiary of
Walls is set against all the interests that support maintaining the
finality of Phillips’s judgment. The surviving victims, society-at-
large, and the State all have a weighty interest in not having Phillips’s
death sentence set aside for the relitigation of his claim of intellectual
disability based on Hall’s evolutionary refinement in the law.

Thus, we conclude that we should not continue to apply the
erroneous reasoning of Walls. And because Hall does not apply
retroactively, it does not entitle Phillips to a reconsideration of
whether he meets the first prong of the intellectual disability standard.

F. Moore
Phillips also asserts that he is entitled to a new determination as to

whether he meets the adaptive deficits prong of the intellectual
disability standard because the circuit court in 2006 and this Court in
2008 improperly relied on his adaptive strengths in concluding that he
did not meet the adaptive deficits prong, assertedly in violation of the
Supreme Court’s recent decision in Moore. But because Phillips has
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conclusively failed to establish that he meets the first prong of the
intellectual disability standard, he cannot be found to be intellectually
disabled even if he were entitled to a renewed determination on the
second prong and could establish that he has deficits in adaptive
behavior. As we have repeatedly stated, if a defendant fails to prove
that he or she meets any one of the three prongs of the intellectual
disability standard, he or she will not be found to be intellectually
disabled. E.g., Jones v State, 231 So. 3d 374, 376 (Fla. 2017); Salazar
v. State, 188 So. 3d 799, 812 (Fla. 2016). Thus, we need not address
his Moore claim.

III. CONCLUSION
For these reasons, we affirm the circuit court’s order denying

Phillips’s successive motion for postconviction relief. We also recede
from our prior opinion in Walls and hold that Hall does not apply
retroactively.

It is so ordered. (CANADY, C.J., and POLSTON, LAWSON, and
MUÑIZ, JJ., concur. LABARGA, J., dissents with an opinion.)
))))))))))))))))))

1Because it is not germane to our analysis or conclusion today, we make no
comment on the propriety of the circuit court’s decision to conduct a de novo review
of the record of the 2006 evidentiary hearing or of the new credibility determinations
it made regarding witnesses who testified in 2006 based on the cold record.

2In reaching this conclusion, however, the 2018 circuit court ignored the fact that
the 2006 circuit court found that because neither of the defense experts performed a
complete evaluation that tested for malingering, they were not credible on this prong.

3But in doing so, the 2018 circuit court either ignored or rejected—without
explanation—the finding made by the 2006 circuit court (and affirmed by this Court
in 2008) that Phillips failed to establish that he met this prong, and simply concluded
instead “that Dr. Keyes[’s] testimony from the 2006 hearing is credible and sufficient
to prove onset before 18.”

4The new rule announced in Hall is a procedural rule because it “regulate[s] only
the manner of determining the defendant’s culpability.” Schriro v. Summerlin, 542 U.S.
348, 353 (2004) (“[R]ules that regulate only the manner of determining the defendant’s
culpability are procedural.”).

5Although the federal standard for determining retroactivity under Teague is a two-
pronged approach stating that courts must give retroactive effect to (1) new substantive
rules of federal constitutional law and (2) new watershed rules of criminal procedure
implicating the fundamental fairness and accuracy of the criminal proceeding,
Montgomery held only that substantive rules of federal constitutional law must be
applied retroactively by state courts. The Court in Montgomery explicitly declined to
address “the constitutional status of Teague’s exception for watershed rules of
procedure.” 136 S. Ct. at 729.

))))))))))))))))))
(LABARGA, J., dissenting.) Yet again, this Court has removed an
important safeguard in maintaining the integrity of Florida’s death
penalty jurisprudence. The result is an increased risk that certain
individuals may be executed, even if they are intellectually disabled—
a risk that this Court mitigated just three years ago by holding that the
decision in Hall v. Florida, 572 U.S. 701 (2014), is to be retroactively
applied. See Walls v. State, 213 So. 3d 340 (Fla. 2016). I strongly
dissent to the majority’s decision to recede from Walls, and I write to
underscore the unraveling of sound legal holdings in this most
consequential area of the law.

Before the United States Supreme Court’s decision in Hall, under
Florida law, individuals with an IQ score above 70 were barred from
demonstrating that they were intellectually disabled. This “rigid rule,”
as described by the Supreme Court, “creates an unacceptable risk that
persons with intellectual disability will be executed, and thus is
unconstitutional.” Hall, 572 U.S. at 704. The Supreme Court stated:

The Florida statute, as interpreted by its own courts, misuses IQ score

on its own terms; and this, in turn, bars consideration of evidence that
must be considered in determining whether a defendant in a capital
case has intellectual disability. Florida’s rule is invalid under the
Constitution’s Cruel and Unusual Punishment Clause.

Id. at 723.
In concluding that Florida’s intellectual disability law violated the

Eighth Amendment, the Supreme Court pointedly criticized the

“mandatory cutoff” that “disregards established medical practice in
two interrelated ways”: (1) “tak[ing] an IQ score as final and conclu-
sive evidence of a defendant’s intellectual capacity, when experts in
the field would consider other evidence,” and (2) “rel[ying] on a
purportedly scientific measurement of the defendant’s abilities, his IQ
score, while refusing to recognize that the score is, on its own terms,
imprecise.” Id. at 712. The “other evidence” to which the Court
referred primarily consists of evidence of deficits in adaptive function-
ing, which is “an essential part of a sentencing court’s inquiry.” Id. at
724. The Supreme Court concluded: “This Court agrees with the
medical experts that when a defendant’s IQ test score falls within the
test’s acknowledged and inherent margin of error, the defendant must
be able to present additional evidence of intellectual disability,
including testimony regarding adaptive deficits.” Id. at 723. The Court
admonished that while “the States play a critical role in advancing
protections and providing the Court with information that contributes
to an understanding of how intellectual disability should be measured
and assessed,” states do not have “unfettered discretion to define the
full scope of the constitutional protection.” Id. at 719.

The categorical prohibition of the execution of the intellectually
disabled is not limited to those whose convictions and sentences
became final after a certain date. However, the import of today’s
decision is that some individuals whose convictions and sentences
were final before Hall was decided, despite timely preserved claims
of intellectual disability, are not entitled to consideration of their
claims in a manner consistent with Hall. What this means is that an
individual with significant deficits in adaptive functioning, and who
under a holistic consideration of the three criteria for intellectual
disability could be found intellectually disabled, is completely barred
from proving such because of the timing of his legal process. This
arbitrary result undermines the prohibition of executing the intellectu-
ally disabled.

“Considerations of fairness and uniformity make it very ‘difficult
to justify depriving a person of his liberty or his life, under process no
longer considered acceptable and no longer applied to indistinguish-
able cases.’ ” Witt v. State, 387 So. 2d 922, 925 (Fla. 1980) (quoting
ABA Standards Relating to Postconviction Remedies 37 (Approved
Draft 1968)). If Hall is not retroactively applied in a uniform manner,
an intellectually disabled individual on Florida’s death row may
eventually be put to death.

I reject the majority’s conclusion that Hall was a mere procedural
evolution in the law. When the law develops in such a manner as to
clarify the criteria for intellectual disability—a status which poses an
absolute bar to execution—this cannot simply be deemed “an
evolutionary refinement.” Majority op. at 16. Walls properly con-
cluded that Hall was a “development of fundamental significance that
places beyond the State of Florida the power to impose a certain
sentence—the sentence of death for individuals within a broader range
of IQ scores than before.” Walls, 213 So. 3d at 346.

What is especially troubling is that because this Court held Hall to
be retroactive more than three years ago in Walls, some individuals
have been granted relief pursuant to Walls and received consideration
of their intellectual disability claims under the standard required by
Hall. However, going forward, similarly situated individuals will not
be entitled to such consideration. This disparate treatment is patently
unfair.

In justifying its holding, the majority discusses the need for finality
in the judicial process. I agree that finality is a fundamental compo-
nent of a functioning judicial system. However, we simply cannot be
blinded by an interest in finality when that interest leaves open the
genuine possibility that an individual will be executed because he is
not permitted consideration of his intellectual disability claim. “No
legitimate penological purpose is served by executing a person with
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intellectual disability. To do so contravenes the Eighth Amendment,
for to impose the harshest of punishments on an intellectually disabled
person violates his or her inherent dignity as a human being.” Hall,
572 U.S. at 708 (citation omitted) (citing Atkins v. Virginia, 536 U.S.
304, 317-20 (2002)). “This is not to say that under current law persons
with intellectual disability who ‘meet the law’s requirements for
criminal responsibility’ may not be tried and punished. They may not,
however, receive the law’s most severe sentence.” Id. at 709 (citation
omitted) (quoting Atkins, 536 U.S. at 306).

Hall concluded with language that we would all do well to
remember:

The death penalty is the gravest sentence our society may impose.

Persons facing that most severe sanction must have a fair opportunity
to show that the Constitution prohibits their execution. Florida’s law
contravenes our Nation’s commitment to dignity and its duty to teach
human decency as the mark of a civilized world. The States are
laboratories for experimentation, but those experiments may not deny
the basic dignity the Constitution protects.

Hall, 572 U.S at 724.
Today’s decision potentially deprives certain individuals of

consideration of their intellectual disability claims, and it results in an
inconsistent handling of these cases among similarly situated
individuals.

For these reasons, I dissent.

*        *        *
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(BLACK, Judge.) The State seeks review of the trial court’s order
granting Joseph Vazquez’s motion to suppress statements made to law
enforcement during an interview and written statements made after
the interview. The State contends that Vazquez’s statements were not
made during a custodial interrogation and were otherwise voluntary.
We agree and reverse the order suppressing Vazquez’s statements,
both oral and written.

I. Background
In March 2017, Vazquez was charged with one count of sexual

battery on a victim less than twelve years of age and one count of lewd
or lascivious exhibition. In June 2018, Vazquez filed a motion to
suppress statements he made during an interview with detectives from
the Hillsborough County Sheriff’s Office, as well as two written
statements made thereafter and identified as an apology and a suicide
note. In his motion to suppress, Vazquez initially alleged that two
detectives engaged in a “non-custodial interview” with Vazquez
which lasted about forty-five minutes. Vazquez then asserted that
“while the totality of the circumstances leads to the conclusion that the
initial portion of the interview with the defendant was not custodial,
the same conclusion cannot be reached regarding the entire inter-
view.” He acknowledged his admission to masturbating in the
presence of the victim. Vazquez argued that despite the detectives
repeatedly informing him that he was not under arrest and was free to
terminate the interview at any time, the interview was custodial at that
point and yet the detectives did not give Vazquez the warnings
required by Miranda v. Arizona, 384 U.S. 436 (1966). Vazquez also
argued that statements he made during this interview should be
suppressed because the detectives used unduly coercive techniques
intended to compel Vazquez to acquiesce to the detectives’ version of
events, rendering his statements involuntarily made. As to his written

statements, Vazquez did not allege that they should be suppressed
because of a Miranda violation; rather, he argued that those statements
are not reliable.

At the hearing on the motion, the lead detective who conducted the
interview testified. He stated that he and his partner arrived at
Vazquez’s home late in the afternoon. Vazquez’s mother was home
and walked the detectives into the house to meet with Vazquez.
Vazquez then took the detectives to the porch where they sat with
Vazquez for the interview. The lead detective believed that Vazquez
was coherent and understood the questions posed to him. According
to the lead detective, Vazquez was not placed in handcuffs at any point
during the interview, the detectives did not otherwise restrain or place
their hands on Vazquez, and they did not approach Vazquez in an
intimidating manner. The lead detective testified that Vazquez denied
knowing the victim and that Vazquez’s responses to the detective’s
initial questions directed the tenor of the interview. The lead detective
further testified that neither the apology nor the suicide note were
written during the interview or in the presence of law enforcement and
that they were not written at the request of the detectives. The audio
recording of the interview was admitted into evidence.

Dr. Scot Machlus, a psychologist and expert in “the ability to waive
Miranda and susceptibility to false confessions” testified for the
defense. Dr. Machlus had reviewed the recorded interview with
Vazquez and was familiar with the two written documents. He had
also evaluated Vazquez in order to give an opinion as to Vazquez’s
susceptibility to giving a false confession and as to the reliability of
Vazquez’s statements. Dr. Machlus testified that the detectives used
leading questions, repeated the same information, and demonstrated
an investigator bias in interviewing Vazquez. These techniques,
according to Dr. Machlus, have been shown to increase the probability
of false confessions and affect the reliability of statements. Dr.
Machlus also testified that Vazquez provided information to the
detectives independent of what the detectives had presented to him
and that throughout the entire interview Vazquez maintained that he
did not engage in sex with the victim.

On December 12, 2018, the trial court rendered its written order
granting Vazquez’s motion and suppressing all statements. The court
detailed the evidence presented at the hearing and the facts as
established in the audio recording of the interview. The court noted
that it was approximately seven minutes into the forty-five-minute
interview that Vazquez admitted to masturbating in the presence of the
victim; that even after the admission, no Miranda warnings had been
given; and that the lead detective testified that he did not give the
warnings because Vazquez was still free to leave or discontinue the
interview. The court related that the detectives refused to believe
Vazquez’s denial of sex with the victim and that “[e]ventually,”
although the court did not provide at what minute, Vazquez began
agreeing with the detectives’ factual assertions and he ultimately
admitted to the sexual battery.

The trial court determined that Vazquez was interrogated and that
although the interrogation began as noncustodial, it quickly became
custodial and required Miranda warnings to have been given.
Although the court did not provide at what point the interrogation
became custodial, it specifically determined that Miranda warnings
should have been administered after Vazquez admitted to the lewd or
lascivious exhibition. But it also found the interrogation as a whole to
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have been one that a reasonable person would not have felt free to
discontinue. The court also suppressed the apology and suicide note
as “fruit of the poisonous tree”—the interrogation.

The same day that the court rendered its order, the State filed a
motion for clarification. The State was particularly concerned with the
basis upon which the court suppressed the lewd or lascivious exhibi-
tion admission and the written statements. The court granted the
motion in part, clarifying that the order suppressed all statements but
providing no further details or discussion.

II. Analysis
We review a suppression order under a mixed standard: we are

bound by the trial court’s factual findings if they are supported by
competent substantial evidence, and we review de novo the trial
court’s determination of legal issues. Pagan v. State, 830 So. 2d 792,
806 (Fla. 2002). Our record contains the recording of Vazquez’s
interview, and we “may independently review the audio recording of
an interview to assess whether competent, substantial evidence
supports the trial court’s findings.” State v. Thompson, 193 So. 3d 916,
919-20 (Fla. 2d DCA 2016) (citing Cuervo v. State, 967 So. 2d 155,
160 (Fla. 2007)); see also Almeida v. State, 737 So. 2d 520, 524 n.9
(Fla. 1999) (recognizing that insofar as a ruling is based on a video or
audio recording, the trial court is in no better position to evaluate such
evidence than the appellate court). Where the facts are undisputed or
the trial court’s factual findings are supported, whether a person was
in custody such that Miranda warnings were necessary is a legal
determination that we review de novo. State v. Herrera, 201 So. 3d
192, 196 (Fla. 2d DCA 2016) (citing Thomas v. State, 894 So. 2d 126,
136 (Fla. 2004)); State v. Figueroa, 139 So. 3d 365, 368 (Fla. 5th
DCA 2014).

“Interrogation occurs when a state agent asks questions or engages
in actions that a reasonable person would conclude are intended to
lead to an incriminating response.” State v. McAdams, 193 So. 3d 824,
833 (Fla. 2016) (citing Traylor v. State, 596 So. 2d 957, 966 n.17 (Fla.
1992)). An interrogation must be custodial before Miranda warnings
are necessary; the warnings apply only when the individual being
questioned is both “in custody and under interrogation.” Thompson,
193 So. 3d at 920 (quoting Davis v. State, 698 So. 2d 1182, 1188 (Fla.
1997)). “Absent one or the other, Miranda warnings are not required.”
Id. (quoting Davis, 698 So. 2d at 1188). “Failure to provide the
Miranda warnings prior to custodial interrogation generally requires
exclusion from trial of any post-custody statements given.” McAdams,
193 So. 3d at 833 (citing Missouri v. Seibert, 542 U.S. 600, 608
(2004)).

Custody is “a heavily fact dependent” determination, involving a
two-fold inquiry which requires the court to consider “(1) the ‘circum-
stances surrounding the interrogation;’ and (2) ‘given those circum-
stances, would a reasonable person have felt he or she was not at
liberty to terminate the interrogation and leave.’ ” Id. (quoting Ross v.
State, 45 So. 3d 403, 415 (Fla. 2010)). “To evaluate how a ‘reasonable
person’ in [the defendant’s] position would have perceived the
situation, we consider the four factors set forth in Ramirez[v. State],
739 So. 2d [568, 574 (Fla. 1999)].” Wilson v. State, 242 So. 3d 484,
493 (Fla. 2d DCA 2018). Those factors are:

(1) the manner in which police summon the suspect for questioning;

(2) the purpose, place, and manner of the interrogation; (3) the extent
to which the suspect is confronted with evidence of his or her guilt; (4)
whether the suspect is informed that he or she is free to leave the place
of questioning.

Id. (quoting Ramirez, 739 So. 2d at 574).
It is clear that the interview with Vazquez was an interrogation; the

questions asked by the detectives were clearly intended to lead to
incriminating responses. See Wilson, 242 So. 3d at 492. We therefore

turn to the Ramirez factors to determine whether the interrogation was
custodial, requiring Miranda warnings to have been given. In our
review of the record, including the audio recording of the interroga-
tion, we consider the factors as they apply to the three different
statements suppressed by the trial court: (1) the admission to the lewd
or lascivious exhibition; (2) the statements related to a sexual battery;
and (3) the written documents.

(1) Lewd or lascivious exhibition

Given the concession in Vazquez’s motion that the interrogation
began as noncustodial and the allegation that it became custodial only
after his admission to masturbating in the presence of the victim, it is
unclear why the trial court ordered suppression of Vazquez’s
admission to the lewd or lascivious exhibition. Nonetheless, we
conclude that while the trial court’s factual findings as to this charge
are supported, the interrogation did not begin as custodial and was not
custodial at the time of Vazquez’s admission to masturbating in the
victim’s presence.

The first Ramirez factor weighs in favor of the State. The detectives
did not summon Vazquez; rather, they sought out Vazquez at his
home and asked Vazquez to speak with them there. The interrogation
occurred on the porch, at Vazquez’s suggestion. He was not
handcuffed or physically restrained.

The second Ramirez factor also weighs in favor of the State,
although less decisively so. The place of the interrogation was at
Vazquez’s home, a fact which favors the State. See Figueroa, 139 So.
3d at 368 (“An interview with a suspect in his own home is not
ordinarily regarded as a custodial interrogation.”). However, it is clear
that the purpose of the interview was to obtain a confession or
incriminating statements from Vazquez; and the detective testified to
as much at the suppression hearing. The manner of questioning
quickly became confrontational and accusatory; but this was the result
not of the purpose of the interview but of Vazquez’s responses to the
initial nonconfrontational questions, as testified to by the lead
detective at the suppression hearing. The detectives’ initial questions
were informational and background related. Once the detectives asked
about the victim, they were met with answers of “I don’t remember
anything” and Vazquez’s claim that he did not remember the victim.
After Vazquez repeatedly stated that he did not recall anyone by the
victim’s name and did not know who the detectives were talking
about, the lead detective stated: “I’ll tell you what her allegations are
. . . . [I]f at any point I’m telling you this and it kinda makes you, oh,
yeah, I remember, let me know.” The lead detective presented details
provided by the victim and repeatedly asked, “Is this beginning to jog
your memory at all?”

Despite Vazquez initially and repeatedly claiming that he did not
know the victim, within five minutes of the start of the interrogation
Vazquez stated that he remembered that the victim was afraid of the
family dog and recalled details about time he spent with the victim,
including the victim sitting on Vazquez’s lap. Once Vazquez admitted
to remembering the victim, the following occurred:

Detective 2: Let me stop you right here. You just said a couple

seconds ago you don’t know [the victim]. Now you know who [the
victim] is. So don’t—we just came here to talk to you. Don’t just sit
here and lie. Don’t make us waste our trip that we just took all the
way—

Vazquez: I do know who [the victim] is.
Detective 2: We know you know who [the victim] is. So just—

we’ll start fresh. How about that?
Vazquez: Yeah.
Detective 2: So nobody gets upset at each other and we just don’t

feel like getting lied to after this nice trip we took over here, okay? We
just came to talk. When we’re done talking we’re gonna leave.

Vazquez: Okay.
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Detective 2: So tell [the lead] detective how it went down.
At that point, Vazquez provided details not presented by the

detectives. And at around the seven-minute mark of the recording, the
detective stated: “Did you have sex with her or did you rape her?
Because that’s where we’re at.” Vazquez then admitted to “[t]he
whole masturbation thing.”

Thus, although the manner of the questioning was confrontational
and at times accusatory, the tone and presentation of accusations was
necessitated by Vazquez’s initial decision to deny knowing the victim.
Given the location and the reason behind the tone of the questioning,
the second Ramirez factor weighs in the State’s favor.

As to the third Ramirez factor,
[a] reasonable person understands that the police ordinarily will not set

free a suspect when there is evidence “strongly suggesting” that the
person is guilty of a serious crime. That does not mean that whenever
a suspect is confronted with some incriminating evidence, the suspect
is in custody for purposes of Miranda.

State v. Pitts, 936 So. 2d 1111, 1128 (Fla. 2d DCA 2006). Vazquez
was presented with evidence of his guilt through the detectives telling
him what the victim had alleged in her statement. He was not pre-
sented with other evidence of his guilt prior to his admission to
masturbating in the victim’s presence; there was no mention of other
evidence like test results, DNA, or witnesses. Cf. McAdams, 193 So.
3d at 843 (concluding that “the degree to which McAdams was
confronted with tangible evidence that strongly suggested his guilt,
[human blood and DNA evidence,] rather than uncorroborated
accusations and mere suspicion” supported the “conclusion that
McAdams was subjected to custodial interrogation”); Wilson, 242 So.
3d at 494 (concluding that the third Ramirez factor weighed against
the State and in support of a conclusion of custody where “the officers
repeatedly informed [the defendant] that they had physical evidence
against him, including DNA and fingerprints, and . . . they had GPS
data and cell phone calls confirming his involvement”). The evidence
with which Vazquez was confronted—the allegations of the victim—
did not so strongly suggest his guilt that this factor weighs against the
State; “although the defendant was confronted with the allegations of
his sexual abuse, the defendant was not confronted with evidence so
indicative of guilt that a suspect in the defendant’s position would feel
that he was going to be arrested.” See Figueroa, 139 So. 3d at 368.
“Confronting a suspect with only some evidence of guilt” or “with
evidence strongly inferring [a defendant’s] guilt” does not render an
interrogation custodial. Id. at 368-69 (alteration in original).

The fourth and final Ramirez factor, whether Vazquez was
informed that he was free to leave or to end the interrogation, also
weighs in the State’s favor. It is clear in the audio recording of the
interrogation that Vazquez was expressly advised that he could
terminate the interview at any point. The detectives also advised
Vazquez that they “just came to talk” and that when they were “done
talking [they were] gonna leave.” Arrest was not mentioned. And, in
fact, the detectives left after the interrogation, and Vazquez was not
arrested that day. See Wilson, 242 So. 3d at 495; Thompson, 193 So.
3d at 923-24.

Under the totality of the circumstances, at the time Vazquez
admitted to masturbating in the presence of the victim the interroga-
tion was not custodial.

(2) Sexual battery

Although the trial court found that Vazquez “eventually confessed
to the alleged sexual battery,” that finding is not supported by
evidence in the record. Our review of the audio recording and
interrogation transcript confirms that at no point did Vazquez admit
to sexual battery. Nonetheless, following Vazquez’s first admission,
we consider whether and to what extent the Ramirez factors changed

in order to determine whether the trial court correctly suppressed the
remainder of the interrogation.

The first and second Ramirez factors continue to favor the State;
there were no material changes in the manner, purpose, and place of
interrogation. With regard to the third factor, as the detectives
continued to question Vazquez about the alleged sexual battery, they
reiterated the victim’s allegations but also asked: “From an anatomy
standpoint how do we explain certain things once they’re further
investigated? Through examination and all these different things.”
Vazquez responded: “Yeah. . . . You can do the test and you’re not
gonna find anything.” One of the detectives then stated, without
elaboration, “We have the test,” and Vazquez again denied engaging
in sex with the victim. The detectives reiterated that everything else
Vazquez had told them aligned with what the victim had said. They
questioned why she would lie about the sex, reminding Vazquez that
the victim gave her statement under oath. Vazquez responded that the
victim was exaggerating and that a test would not reveal semen, a fact
which the detectives readily admitted was true. Although this
questioning was confrontational, there was no tangible evidence and
Vazquez was clearly aware of the lack of evidence.

We now turn to the fourth factor and whether the interrogation
“steadily evolved into a custodial situation in which a reasonable
person would not have felt free to terminate the interview and leave.”
See McAdams, 193 So. 3d at 833. That is, did the manner of the
interrogation change such that the detectives’ statements that Vazquez
was free to terminate the interview at any time would no longer have
allowed a reasonable person to believe he was free to go.

After his admission to masturbating in the presence of the victim,
Vazquez provided additional details about the lewd or lascivious
exhibition without prompting. When Vazquez again denied raping the
victim, the detectives stated that they were there to connect the dots to
understand whether the sex was consensual or not. The questioning
resumed in the manner of explaining the victim’s allegations and
asking how Vazquez remembered it happening. Vazquez offered
specific additional details not provided by the detectives. But he
continued to deny engaging in sex with the victim. Vazquez was very
specific; he stated that the victim was never “fully exposed” and that
there was “never penetration.” Neither of those were phrases used by
the detectives. Vazquez also stated that his sister was always around
when the victim was in the home. One of the detectives then told
Vazquez that the victim had stated that Vazquez’s sister was asleep in
the room the first time the victim and Vazquez “did it,” and the
detective asked Vazquez whether that was accurate. Vazquez
responded: “First time, yeah. I can—I’ll admit to that.”

Considered out of context, this appears to be an admission to sexual
battery; however, the detective’s questions immediately following this
statement establish that Vazquez was again admitting to the lewd or
lascivious exhibition. Nonetheless, on consideration of the Ramirez
factors, this statement is admissible. And after further statements from
the detectives about just being there to talk and not to judge, Vazquez
stated, “I guess maybe something happened but I legitimately 100
percent cannot think that I penetrated.”

The detectives again reminded Vazquez that they were there to
talk, to hear his story, and that there were no handcuffs and Vazquez
would not go to jail that day. Thereafter, Vazquez stated that he could
not remember if he penetrated the victim, “maybe” he tried to but
when told that the victim alleged penetration Vazquez responded,
“That is a lie.”

“If a reasonable person in the suspect’s position would understand
that the police have probable cause to arrest the suspect for a serious
crime such as murder or kidnapping, that circumstance militates
strongly toward the conclusion that the suspect is in custody.” Pitts,
936 So. 2d at 1128 (footnote omitted). However, “[i]f the suspect has
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been advised that he is not under arrest and is free to leave, the
significance of this circumstance, of course, would be diminished.” Id.
at 1128 n.8. Even though the manner of questioning was confronta-
tional and at times cajoling, the detective reiterated—even after the
admission to lewd or lascivious exhibition—that Vazquez was not
going to be arrested that day. “This [w]ould have indicated to a
reasonable person that his freedom was not being restrained.”
Cushman v. State, 228 So. 3d 607, 616 (Fla. 2d DCA 2017). And
Vazquez gave no indication that he believed he would be arrested for
his admission. Cf. id. at 619.

There was significant back and forth and attempts to clarify details
during this interrogation, and there was cajoling. However, under the
totality of the circumstances, considering all of the Ramirez factors
and even the clear confession to lewd or lascivious exhibition, the
interrogation did not become custodial. See Thompson, 193 So. 3d at
924 (“Florida courts have held that Miranda warnings were not
needed in far more coercive situations.”). The detectives “never made
any promises or threats,” and our review of the record supports the
conclusion that Vazquez “followed the conversation.” See Cushman,
228 So. 3d at 618. And despite Dr. Machlus’s testimony at the
suppression hearing, there is no indication from the transcript of the
interrogation that Vazquez was “intimidated or subdued by the
presence of the detectives or the questions being asked"; in fact, and
despite Dr. Machlus’s diagnosis, Vazquez never acquiesced to the
detectives’ statements of penetration or that there were three incidents.
See Cillo v. State, 849 So. 2d 353, 356 (Fla. 2d DCA 2003); cf.
Monroe v. State, 148 So. 3d 850, 856 (Fla. 1st DCA 2014) (“Although
Agent Thomas was persistent, opinionated, and orally confronta-
tional, he did not use coercive measures to elicit information from
Monroe during the relatively brief interview.”).

We note that although the trial court appears to have given weight
to Dr. Machlus’s testimony, the Ramirez factors do not allow for
consideration of the particularities of the individual defendant. The
framework for determining whether a person is in custody as contem-
plated by Miranda is “an objective, reasonable person” standard.
Wilson, 242 So. 3d at 492. Thus, to the extent that the trial court
considered Vazquez’s limitations and mental health issues in ruling on
the motion to suppress rather than on the actions of the detectives, this
was error. See Patrick v. State, 246 So. 3d 253, 261 (Fla. 2018); see
also Thomas v. State, 456 So. 2d 454, 458 (Fla. 1984) (“To render a
confession inadmissible . . . the delusion or confusion must be visited
upon the suspect by his interrogators; if it originates from the suspect’s
own apprehension, mental state, or lack of factual knowledge, it will
not require suppression.”). The weight to be given to Vazquez’s
susceptibility to false confessions and his mental health issues is for
the jury to consider; it is not at issue for the purposes of determining
whether the interrogation was custodial. See State v. Crosby, 599 So.
2d 138, 141 (Fla. 5th DCA 1992) (“[T]he mental condition of [the
defendant] in the absence of police misconduct does not affect the
admissibility of his statements or confession under federal due process
requirements . . . .” (citing Colorado v. Connelly, 479 U.S. 157, 167
(1986))); cf. Rigterink v. State, 193 So. 3d 846, 865 (Fla. 2016)
(stating that evidence of inebriation not rising to the level of mania
does not affect the admissibility question; rather, it is relevant to the
weight and credibility of the confession).

(3) The written statements

The written statements were written at some point after the
conclusion of the interrogation, which we have determined was not
custodial. They are not, therefore, “fruit of the poisonous tree” as
described by the trial court. Again, whether or to what extent
Vazquez’s mental health and his susceptibility to giving false
confessions impacted his suicide note and apology are issues for the
jury in this case. The detectives in this case made no promises and no

threats, and they did not otherwise improperly influence Vazquez’s
statements.

III. Conclusion
Accordingly, we reverse the order suppressing Vazquez’s

statements to law enforcement during the recorded interrogation and
the written statements made thereafter. We remand for further
proceedings.

Reversed and remanded. (VILLANTI and ROTHSTEIN-
YOUAKIM, JJ., Concur.)

*        *        *

Criminal law—Post conviction relief—Counsel—Ineffectiveness—
Trial court erred by summarily denying claim that counsel was
ineffective for failing to move to disqualify judge who ruled on
dispositive motion to suppress on ground that a different judge
presided over defendant’s trial—Motion was facially insufficient where
defendant failed to adequately allege prejudice—Defendant to be
afforded opportunity to amend this claim on remand

MORRIS WILLIAMS, Appellant, v. STATE OF FLORIDA, Appellee. 2nd District.
Case No. 2D19-128. Opinion filed May 13, 2020. Appeal pursuant to Fla. R. App. P.
9.141(b)(2) from the Circuit Court for Lee County; Joseph C. Fuller, Jr., Judge.
Counsel: Morris Williams, pro se.

(ATKINSON, Judge.) Morris Williams appeals the summary denial
of his Florida Rule of Criminal Procedure 3.850 motion for
postconviction relief, in which he raised seven claims. We reverse on
ground two and remand for further proceedings. As to the other
grounds, we affirm without comment.

In ground two of his motion, Mr. Williams claimed that counsel
was ineffective for failing to file a motion to disqualify Judge Volz for
bias and conflict of interest. He argued that Judge Volz made com-
ments prior to, and after, a hearing on Mr. Williams’ dispositive
motion to suppress in which defense counsel challenged whether there
was probable cause to obtain a search warrant.

Mr. Williams alleged that Judge Volz asked defense counsel, “Do
you want a denial now?” before the suppression hearing began. The
transcript of the hearing on Mr. Williams’ motion to dismiss reveals
the following exchange:

THE COURT: Good afternoon, Mr. Molloy.

MR. MALLOY: Wait for my client?
THE COURT: If you wish or do you want a denial now?
MR. MALLOY: No, sir, I prefer to wait for my client to be present

when that happens.

Based on an attached affidavit of Mr. Williams’ fiancé—who averred
that she was privy to a posthearing, off-the-record conversation
between the judge and defense counsel—Mr. Williams alleged that
the judge asked defense counsel after denying his motion, “What else
could I do? His father’s office was next to mine for [thirty] years,”
referring to the father of the judge who signed the warrant. Mr.
Williams claimed that had the motion to disqualify had been filed, it
would have been granted.

“When reviewing the summary denial of a motion for
postconviction relief, this court applies de novo review and ‘must
accept the movant’s factual allegations as true to the extent that they
are not refuted by the record.’ ” Martin v. State, 205 So. 3d 811, 812
(Fla. 2d DCA 2016) (quoting Jennings v. State, 123 So. 3d 1101, 1121
(Fla. 2013)). To plead a facially sufficient claim for ineffective
assistance of counsel, a defendant must plead sufficient facts to
establish that his trial counsel’s performance was deficient and that he
was prejudiced thereby. Id. (citing Strickland v. Washington, 466 U.S.
668, 694 (1984)). To establish the deficiency prong, the defendant
must show that counsel’s “errors [were] so serious that counsel was
not functioning as the ‘counsel’ guaranteed the defendant by the Sixth
Amendment.” Hodges v. State, 885 So. 2d 338, 345 (Fla. 2004)
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(quoting Strickland, 466 U.S. at 687). To establish the prejudice
prong, a defendant “must show that there is a reasonable probability
that, but for counsel’s unprofessional errors, the result of the proceed-
ing would have been different. A reasonable probability is a probabil-
ity sufficient to undermine confidence in the outcome.” Strickland,
466 U.S. at 694.

Mr. Williams’ claim is facially insufficient because he failed to
adequately allege prejudice. He did not explain why “the result of the
proceeding has been rendered unreliable, and our confidence in the
outcome of [the] proceeding has been undermined” by counsel’s
failure to file a motion to disqualify. See Thompson v. State, 990 So.
2d 482, 490 (Fla. 2008). In his postconviction motion, Mr. Williams
did not elaborate at all on his motion to suppress, much less explain
why there was a reasonable probability that it would have been
granted if it had been heard by a different judge. See Strickland, 466
U.S. at 694; see also Wheeler v. State, 214 So. 3d 764, 766 (Fla. 5th
DCA 2017) (holding that, although defendant adequately alleged
counsel was ineffective for failing to file a legally sufficient motion to
disqualify, the motion was insufficient as to prejudice because it
“simply alleged, in a conclusory manner, that as a result of his
counsel’s ineffectiveness, he was subject to trial proceedings con-
ducted by a ‘biased’ judge who bore animosity towards [defendant]
and his counsel”).

Despite the facial insufficiency of the claim, the postconviction
court summarily denied it, based on the rationale that Judge Fuller,
and not Judge Volz, presided over the jury trial. The trial court erred
by summarily concluding that Mr. Williams’ claim regarding Judge
Volz’s bias lacked merit on this basis, because the claim was focused
solely on the allegedly dispositive motion to suppress, which Judge
Volz heard and denied.

Mr. Williams should have been given the opportunity to file an
amended claim pursuant to rule 3.850(f)(3). See Spera v. State, 971
So. 2d 754, 762 (Fla. 2007) (holding that the trial court must allow a
defendant the opportunity to amend a facially insufficient claim, but
only if the claim can be amended in good faith). We reverse the
postconviction court’s order on ground two and remand for the court
to allow Mr. Williams the opportunity to file an amended claim as to
ground two, on which the trial court must hold an evidentiary hearing
unless it is conclusively refuted by the record.

Affirmed in part, reversed in part, and remanded with instructions.
(CASANUEVA and LUCAS, JJ., Concur.)

*        *        *

Mortgage foreclosure—Standing—Substituted plaintiff failed to
establish that original plaintiff had standing at time complaint was filed
where transaction in chain of assignments assigned mortgage, but not
the note—Affidavit offered as part of substitute plaintiff’s attempt to
correct assignment was insufficient, as it did not set forth facts that
would allow court to conclude affiant had requisite personal knowledge
of assignor’s intent to transfer both note and mortgage—Backdated
assignment offered by substituted plaintiff was equivocal and could not
support ruling in plaintiff’s favor on standing issue—Remand for
further proceedings

MICHAEL C. SCOTT and JENNIFER T. SCOTT, Appellants, v. STRATEGIC
REALTY FUND and DIXIE G. SCOTT, Appellees. 2nd District. Case No. 2D18-
3839. Opinion filed May 13, 2020. Appeal from the Circuit Court for Pinellas County;
Jack R. St. Arnold, Judge. Counsel: Michael Alex Wasylik of Ricardo & Wasylik, PL,
Dade City, for Appellants. Roger A. Kelly of Rush, Marshall, Jones and Kelly, P.A.,
Orlando, for Appellee Strategic Realty Fund. No appearance for remaining Appellee.

(LaROSE, Judge.) Michael and Jennifer Scott appeal a foreclosure
judgment entered in favor of Strategic Realty Fund (SRF). We have
jurisdiction. See Fla. R. App. P. 9.030(b)(1)(A). Because the trial court
erred in entering summary judgment as to the issue of standing, we
reverse.1

Background
In September 2007, the Scotts borrowed money from SunTrust

Mortgage to purchase real property. They signed a promissory note;
a mortgage secured repayment of the debt.

Over the years, the note, the mortgage, or sometimes both, were
assigned as asset-backed securities to a variety of entities. For
purposes of this appeal, we detail the mechanics of one particular
assignment.

In September 2007, soon after the Scotts executed the note and
mortgage, SunTrust Mortgage assigned both to MTGLQ Investors,
LP (MTGLQ). Thereafter, in September 2010, MTGLQ and Resi
Whole Loan III LLC (Resi) executed an “Assignment of Mortgage,”
which, as the name suggests and the body of the instrument confirms,
assigned the mortgage to Resi. The assignment made nary a mention
of the note.

In March 2015, an entity calling itself “CV XXVII, LLC” (CV)
sued to foreclose the mortgage. CV claimed standing to sue because
it owned and held the note and mortgage.2 CV attached to its March
2015 amended foreclosure complaint a “ ‘Corrective’ Assignment of
Mortgage,” executed by an individual named “J. Weston Moffett.”
The corrective assignment failed to describe (Mr. or Ms.) Moffett’s
role or title with MTGLQ. The document, dated January 30, 2015,
stated that it was “intended to amend and replace” an earlier assign-
ment of mortgage, with a retroactive effective date of September 20,
2010. The corrective assignment purported to “assign and transfer all
beneficial interest under that certain mortgage, together with the
certain note(s) described below.”

In May 2017, the trial court substituted SRF as plaintiff. SRF
proceeded on a second amended complaint, contending that it owned
and held the note and mortgage through a chain of assignments. Yet,
the note attached to the pleading was payable to the original lender,
SunTrust Mortgage, and bore no indorsement. The Scotts challenged
SRF’s “standing at inception.”

SRF moved for summary judgment, declaring that it was the
“owner and non-holder in possession” of the note. The motion also
acknowledged that “through inadvertence” the September 2010
mortgage assignment from MGTLQ “failed to specify that the
ownership of the note was also intended to be transferred to Resi.” The
affidavit of Millie Garcia, an SRF “Foreclosure Bankruptcy Coordina-
tor,” averred that “the intent of MTGLQ . . . in executing the Assign-
ment of Mortgage to Resi . . . was to assign its complete interest in the
account. However, through inadvertence, the Assignment of Mort-
gage failed to specify that the ownership of the Note was also intended
to be transferred to Resi . . . .”3

The Scotts objected to SRF’s summary judgment motion, arguing
that SRF’s evidence as to standing was hearsay. The Scotts also
asserted that “[t]he Note is not conveyed in each and every Assign-
ment of Mortgage.”

Following an August 30, 2018, hearing, for which we have no
transcript, the trial court entered judgment for SRF.

Analysis
A. Standard of Review & Summary Judgment

We review the trial court’s ruling de novo. St. Clair v. U.S. Bank
Nat’l Ass’n, 173 So. 3d 1045, 1046 (Fla. 2d DCA 2015) (“This court
reviews issues of standing in foreclosure cases using the de novo
standard of review.”). Similarly, “[w]e review the grant of summary
judgment de novo.” Griffin v. ARX Holding Corp., 208 So. 3d 164,
168 (Fla. 2d DCA 2016) (citing Volusia County v. Aberdeen at
Ormond Beach, L.P., 760 So. 2d 126, 130 (Fla. 2000)).

“Summary judgment is proper only if there is no genuine issue of
material fact and the moving party is entitled to a judgment as a matter
of law.” Dewar v. Dough Boy Pizza, Inc., 184 So. 3d 1169, 1170 (Fla.
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2d DCA 2015) (citing Cook v. Bay Area Renaissance Festival of
Largo, Inc., 164 So. 3d 120, 122 (Fla. 2d DCA 2015)); see Fla. R. Civ.
P. 1.510(c) (stating that a movant is entitled to summary judgment “if
the pleadings and summary judgment evidence on file show that there
is no genuine issue as to any material fact and that the moving party is
entitled to a judgment as a matter of law”).

“In determining whether a genuine issue of material fact exists, this
court must view ‘every possible inference in favor of the party against
whom summary judgment has been entered.’ ” Estate of Githens ex
rel. Seaman v. Bon Secours-Maria Manor Nursing Care Ctr., Inc.,
928 So. 2d 1272, 1274 (Fla. 2d DCA 2006) (quoting Maynard v.
Household Fin. Corp. III, 861 So. 2d 1204, 1206 (Fla. 2d DCA
2003)); see Pasco v. City of Oldsmar, 953 So. 2d 766, 769 (Fla. 2d
DCA 2007) (“On appeal from a summary judgment, all facts and
inferences are viewed in the light most favorable to the nonmoving
party.” (citing Valk v. J.E.M. Distribs. of Tampa Bay, Inc., 700 So. 2d
416, 419 (Fla. 2d DCA 1997))). The burden rests with the summary
judgment movant “to prove the nonexistence of genuine issues of
material fact.” Estate of Githens, 928 So. 2d at 1274. “Once the
moving party meets its burden, then the party opposing entry of a
summary judgment must prove the existence of genuine triable
issues.” First N. Am. Nat’l Bank v. Hummel, 825 So. 2d 502, 503 (Fla.
2d DCA 2002). “[T]he merest possibility of the existence of a genuine
issue of material fact precludes the entry of final summary judgment.”
Nard, Inc. v. DeVito Contracting & Supply, Inc., 769 So. 2d 1138,
1140 (Fla. 2d DCA 2000).

B. Lack of a Hearing Transcript

We do not subscribe to SRF’s argument that the lack of a hearing
transcript precludes our review. After all, “a hearing transcript is
usually ‘not necessary for appellate review of a summary judgment.’ ”
Kamin v. Fed. Nat’l Mortg. Ass’n, 230 So. 3d 546, 548 n.2 (Fla. 2d
DCA 2017) (quoting Houk v. PennyMac Corp., 210 So. 3d 726, 730
(Fla. 2d DCA 2017)). We can review the pleadings, affidavits, and
other record evidence to ascertain whether any unresolved genuine
issues of material fact remain. See Gonzalez v. Chase Home Fin. LLC,
37 So. 3d 955, 958-59 (Fla. 3d DCA 2010) (holding that it was
unnecessary “to procure a transcript of the summary judgment
hearing” where the summary judgment evidence—“in the form of the
pleadings, [the defendant’s] affidavit, and the county records”—
demonstrated that genuine issues of material fact remained in dispute
(quoting Seal Prods. v. Mansfield, 705 So. 2d 973, 975 (Fla. 3d DCA
1998))). Plainly, the absence of a transcript is not fatal to an appeal in
which the issue “concern[s] the sufficiency of the summary judgment
evidence before the trial court.” Johnson v. Deutsche Bank Nat’l Tr.
Co. Ams., 248 So. 3d 1205, 1210 (Fla. 2d DCA 2018).

C. Standing

The plaintiff must have standing to foreclose a mortgage. To have
standing, the plaintiff must be legally entitled to enforce the note to
which the mortgage relates. See, e.g., Geweye v. Ventures Trust 2013-
I-H-R, 189 So. 3d 231, 232-33 (Fla. 2d DCA 2016). Thus, SRF “had
to prove either that it was the holder or the owner of the note.” See
Peters v. Bank of N.Y. Mellon, 227 So. 3d 175, 178 (Fla. 2d DCA
2017) (citing Sorrell v. U.S. Bank Nat’l Ass’n, 198 So. 3d 845, 847
(Fla. 2d DCA 2016)). Proving standing, however, becomes more
complicated when, as in this case, two additional considerations are at
play.

First, as frequently occurs in foreclosure litigation, the party
plaintiff has changed. Cf. Sorrell, 198 So. 3d at 847 (“Standing to
foreclose by one other than the original lender can be established
through evidence of an assignment or equitable transfer of the note
and mortgage completed before the complaint is filed.”). Signifi-
cantly, a substituted plaintiff must show its predecessor’s standing;

obviously, “[a] substituted plaintiff acquires only the standing of the
original plaintiff.” Russell v. Aurora Loan Servs., LLC, 163 So. 3d
639, 642 (Fla. 2d DCA 2015); see Robinson v. Nationstar Mortg.
LLC, 44 Fla. L. Weekly D2889 (Fla. 2d DCA Dec. 4, 2019) (stating
that the “successor plaintiff . . . ha[s] the burden to prove that its
predecessor . . . had standing to foreclose at the time it filed the
complaint”).

Consequently, SRF had to establish its right to sue through a valid
chain of assignments. See, e.g., Geweye, 189 So. 3d 232-33 (holding
that despite original plaintiff’s standing at suit’s inception, Ventures
Trust 2013-I-H-R lacked standing as a substituted plaintiff to
foreclose where, despite introducing an assignment of mortgage at
trial, “[t]he assignment . . . did not purport to assign any interest in the
note”). Quite simply, SRF must “account for possession of the
unindorsed instrument by proving the transaction through which the
transferee acquired it.” St. Clair, 173 So. 3d at 1047 (quoting Murray
v. HSBC Bank USA, 157 So. 3d 355, 358 (Fla. 4th DCA 2015)); see
also Russell, 163 So. 3d at 642 (“ ‘A plaintiff alleging standing as a
holder must prove it is a holder of the note and mortgage both as of the
time of trial and also that the (original) plaintiff had standing as of the
time the foreclosure complaint was filed.’ . . . If the plaintiff is not the
payee of the original note, the plaintiff must also prove that the
original note contains an indorsement in favor of the plaintiff (special
indorsement) or an indorsement in blank. . . . [T]he indorsement must
have been made prior to the filing of the lawsuit . . . .” (quoting Kiefert
v. Nationstar Mortg., LLC, 153 So. 3d 351, 352-53 (Fla. 1st DCA
2014))); Focht v. Wells Fargo Bank, N.A., 124 So. 3d 308, 310 (Fla.
2d DCA 2013) (“A plaintiff who is not the original lender may
establish standing to foreclose a mortgage loan by submitting a note
with a blank or special [i]ndorsement, an assignment of the note, or an
affidavit otherwise proving the plaintiff’s status as the holder of the
note.”); McLean v. JP Morgan Chase Bank Nat’l Ass’n, 79 So. 3d 170,
173 (Fla. 4th DCA 2012) (“[S]tanding may be established from a
plaintiff’s status as the note holder, regardless of any recorded
assignments. If the note does not name the plaintiff as the payee, the
note must bear a special [i]ndorsement in favor of the plaintiff or a
blank [i]ndorsement.” (citation omitted)). If there are multiple prior
transfers, a nonholder in possession of the note “must prove each prior
transfer.” Murray, 157 So. 3d at 358 (quoting Anderson v. Burson, 35
A.3d 452, 462 (Md. 2011)).

Second, when mortgage-backed securities are bought and sold
with frequency, the proliferation of instruments documenting these
transactions grows correspondingly. And, attendant to the escalating
number of transfers is, to use the parlance advanced by SRF, a
corresponding likelihood of “inadvertence,” resulting in errors,
misstatements, omissions, or oversights in preparing the assignment
documents. See, e.g., Partridge v. Nationstar Mortg., LLC, 224 So. 3d
839, 841-42 (Fla. 2d DCA 2017) (holding that an assignment of
mortgage made to loan servicer failed to establish servicer’s standing
to foreclose where there was no evidence that servicer acquired an
interest in the note); Verizzo v. Bank of N.Y. Mellon, 220 So. 3d 1262,
1266 (Fla. 2d DCA 2017) (“[T]he assignments do not purport to
transfer the note, and our court has held that an assignment of
mortgage that does not also transfer the note, at least standing alone,
does not prove that a foreclosure plaintiff has the rights to enforce the
note.”); Caballero v. U.S. Bank Nat’l Ass’n, 189 So. 3d 1044, 1046
(Fla. 2d DCA 2016) (“[T]he assignment was insufficient to show
standing because it only purported to assign the mortgage, not the
note.”); see also Eaddy v. Bank of Am., N.A., 197 So. 3d 1278, 1280
(Fla. 2d DCA 2016) (holding that plaintiff failed to prove standing
where “the assignment of mortgage attached to [the] amended
complaint reflects only the transfer of the mortgage and not the note”).

Be that as it may, the September 2010 assignment from MTGLQ
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to Resi assigned only the mortgage, not the note. In sum, we face a
“foreclosure puzzle, [in which] one of the pieces is missing.” Murray,
157 So. 3d at 356.

D. The “Corrective Assignment” & Ms. Garcia’s Affidavit

SRF attempted to fill the gap with the retroactively effective
“corrective assignment,” coupled with Ms. Garcia’s affidavit
addressing MTGLQ’s intent to transfer the note and mortgage to Resi.
SRF’s effort falls short.

Principally, “affidavits must set forth facts based on personal
knowledge ‘as would be admissible in evidence.’ ” McNabb v. Taylor
Elevator Corp., 203 So. 3d 184, 185 (Fla. 2d DCA 2016) (quoting Fla.
R. Civ. P. 1.510(e)). Although Ms. Garcia asserts that her affidavit
was made upon her “personal knowledge and on the facts determined
from [her] examination of the documents and records of [SRF],” it is
entirely unclear how she could possibly glean MTGLQ’s intent from
those records. She offered no adequate explanation. Cf. Rodriguez v.
Avatar Prop. & Cas. Ins. Co., 45 Fla. L. Weekly D128 (Fla. 2d DCA
Jan. 15, 2020) (“Ms. Kundrot’s affidavit lacks sufficient information
to allow us to conclude that she possesses the competency to testify to
the matters set forth in her thirty-seven-page affidavit, which includes
statements ranging from contract interpretation to trade specialties of
plumbing and contracting.”). And, beyond dispute, “[a]n affidavit in
support of summary judgment may not be based on factual conclu-
sions or conclusions of law.” Fla. Dep’t of Fin. Servs. v. Associated
Indus. Ins., 868 So. 2d 600, 602 (Fla. 1st DCA 2004) (reversing
summary judgment where trial court relied on insufficient affidavit
that contained statements not based upon affiant’s personal knowl-
edge but on her “ ‘understanding’ of the underlying issues and her
‘opinion’ of such issues”); see also Johns v. Dannels, 186 So. 3d 620,
622 (Fla. 5th DCA 2016) (reversing summary judgment where “the
affidavit failed to provide any predicate to show how Appellee was
aware of the asserted facts, which are set forth as mere conclusions”).
Thus, Ms. Garcia’s affidavit failed to close the standing circle.

Moreover, the corrective assignment was insufficient to support a
summary judgment for SRF because “[i]n ruling on the [summary
judgment] motion, the trial court is precluded from weighing the
evidence.” McNabb, 203 So. 3d at 185. A backdated assignment, such
as the one offered by SRF, is susceptible of two possible inferences:

We have held that “two inferences can be drawn from the ‘effective

date’ language.” One inference is that ownership of the note and
mortgage was equitably transferred to the bank [prior to suit], but
another inference is that the parties to the transfer were attempting to
backdate an event to their benefit. . . . “Because the language yields
two possible inferences, proof is needed as to the meaning of the
language, and a disputed fact exists.”

Darwiche v. Bank of N.Y. Mellon, 185 So. 3d 1261, 1263 (Fla. 4th
DCA 2016) (quoting and citing Vidal v. Liquidation Props., Inc., 104
So. 3d 1274, 1277 n.1 (Fla. 4th DCA 2013)). Because the corrective
assignment is equivocal, the trial court could not rule for SRF. See
Pasco, 953 So. 2d at 769 (“On appeal from a summary judgment, all
facts and inferences are viewed in the light most favorable to the
nonmoving party.”); Estate of Githens, 928 So. 2d at 1274 (“In
determining whether a genuine issue of material fact exists, this court
must view ‘every possible inference in favor of the party against
whom summary judgment has been entered.’ ” (quoting Maynard,
861 So. 2d at 1206)). Neither the original assignment nor the correc-
tive assignment could support a summary judgment. The break in the
chain of assignments compels reversal.

Conclusion
We reverse the grant of summary judgment because the corrective

assignment, and Ms. Garcia’s affidavit in support thereof, were
insufficient to prove SRF’s standing.

Reversed and remanded for further proceedings. (CASANUEVA
and SMITH, JJ., Concur.)
))))))))))))))))))

1We find no merit in the Scotts’ remaining issues.
2CV alleged that it received the note and mortgage by way of a January 2014

assignment from Greenwich Investors XLIII Trust 2013-1. Greenwich had received the
note and mortgage from Resi in January 2013.

3This language is almost identical to that contained in an affidavit in support of an
earlier summary judgment motion filed by a predecessor-in-interest to SRF. However,
the earlier motion includes an additional averment, not included in Ms. Garcia’s
affidavit, proclaiming that such assignment language “is standard practice in the
mortgage industry when selling a mortgage account.”

*        *        *

YGNACIO SANCHEZ, Appellant, v. STATE OF FLORIDA, Appellee. 2nd District.
Case No. 2D17-1271. May 13, 2020. Appeal from the Circuit Court for Lee County;
Ramiro Manalich, Judge. Counsel: Howard Dimmig, II, Public Defender, and  Brooke
E. Teal, Special Assistant Public Defender, Tampa, for Appellant. Ashley Moody,
Attorney General, Tallahassee, and Chelsea S. Simms, Assistant Attorney General,
Tampa, for Appellee.

[Original Opinion at 45 Fla. L. Weekly D567c]

BY ORDER OF THE COURT.
Appellant, Ygnacio Sanchez, has filed a motion for rehearing and

motion for rehearing en banc. We grant Appellant’s motion for
rehearing and deny Appellant’s motion for rehearing en banc as moot.
The prior opinion dated March 11, 2020, is accordingly withdrawn,
and the attached opinion is issued in its place.

No further motions for rehearing will be entertained.

(PER CURIAM.) Affirmed without prejudice to the State to file a
motion to correct illegal sentence pursuant to Florida Rule of Criminal
Procedure 3.800(a). (KHOUZAM, C.J., and KELLY and
ATKINSON, JJ., Concur.)

*        *        *

Criminal law—Search and seizure—Traffic stop—Obscured license
plate

HERSCHELL M. WILLIAMS, Appellant, v. STATE OF FLORIDA, Appellee. 4th
District. Case No. 4D19-1578. May 13, 2020. Appeal from the Circuit Court for the
Seventeenth Judicial Circuit, Broward County; Elizabeth Anne Scherer, Judge; L.T.
Case No. 18001337 CF10A. Counsel: Rick J. Douglas, Deerfield Beach, for appellant.
Ashley Moody, Attorney General, Tallahassee, and Rachael Kaiman, Assistant
Attorney General, West Palm Beach, for appellee.

(PER CURIAM.) Affirmed. See State v. Morris, 270 So. 3d 436 (Fla.
4th DCA 2019). (MAY, DAMOORGIAN and CONNER, JJ., concur.
MAY, J., specially concurs with opinion.)
))))))))))))))))))
(MAY, J., specially concurring.) I agree with the majority that the trial
court correctly denied the motion to suppress because the officer
attested, and later testified that “[t]he tag was obscured . . . . I mean,
you can barely see it.” This fact distinguishes this case from Morris,
where the officer testified that he could read the plate, even though the
frame partially obscured the lettering.

I write to call attention to a point raised by the Fifth District Court
of Appeal twenty-three years ago in State v. St. Jean, 697 So. 2d 956,
956 (Fla. 5th DCA 1997). There, an officer stopped the defendant
because the county name was not “plainly visible.” The trial court
suppressed the evidence finding that the statute did not require the
county name to be “plainly visible” because it was not an essential
identification mark.

The Fifth District agreed with the trial court and affirmed the
suppression order. The court noted the prevalence of license plate rims
or frames that obscured the county name. In doing so, it made another
observation.
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It appears to us that essential to a correct interpretation of section

316.605 is the phrase, “visible and legible at all times 100 feet from
the rear or front.” Plainly, any writing contained on a Florida tag
produced and sold by the state that is not “visible and legible” at all
times 100 feet could not be an “identification mark” as referred to in
this statute. Otherwise, under the statutory scheme, every citizen who
complies with the law by displaying the tag assigned to it by the State
of Florida would be in violation of the law requiring legibility at 100
feet. This would yield an absurd result and cannot be what the
legislature intended. We question whether the state could establish the
county name on the tags supplied by the State of Florida is visible and
legible to a person with normal vision at 100 feet.

Id. While the court discussed a prior version of the statute, its point is
still well-taken.

The current version of the statute provides:
Every vehicle, at all times . . . shall be licensed . . . and shall . . . display

the license plate . . . assigned to it by the state . . . and all letters,
numerals, printing, writing, the registration decal, and the alphanu-
meric designation shall be clear and distinct and free from defacement,
mutilation, grease, and other obscuring matter, so that they will be
plainly visible and legible at all times 100 feet from the rear or front.

§ 316.605(1), Fla. Stat. (2018) (emphasis added). It too requires the
“letters, numerals, printing, writing, the registration decal, and the
alphanumeric designation” be plainly visible and legible from 100 feet
away.

Like the Fifth District’s observation, it seems to me that even when
unobscured, “MyFlorida.com” and “Sunshine State” are not likely
readable from 100 feet away. Yet, anyone who has a license plate, and
certainly law enforcement, know that those words are there. And,
there is nothing about those words that distinguishes one Florida
license plate from another. More importantly, there is nothing about
those words that helps law enforcement identify the vehicle’s owner.

We and other districts have adhered to the established legal
principle that statutes should not be read to reach absurd results. See,
e.g., Giamberini v. Dep’t of Fin. Servs., 162 So. 3d 1133, 1136 (Fla.
4th DCA 2015) (“[A] statutory provision should not be construed in
such a way that it renders the statute meaningless or leads to absurd
results.”) (quoting Warner v. City of Boca Raton, 887 So. 2d 1023,
1033 n.9 (Fla. 2004)). And yet, we must apply a statute by its plain
meaning.

I venture to say that more than 50% of the vehicles in this state have
license plate frames on them.1 By suggesting that common words that
everyone knows exist on the top and bottom of a license provide a
basis for a traffic stop when the frame covers part of their lettering
leads to an absurd result. I believe it is time for the legislature to once
again review this statute so that it properly serves the purpose for
which it was intended.
))))))))))))))))))

1We have no way of knowing how many stops have occurred based on this statute
that have not resulted in an arrest.

*        *        *

Torts—Interference with business relationship—Conspiracy—
Privilege defenses—Memorandum sent by defendant, a wholesale
alcohol distributer and plaintiff’s former employer, to retail clients of
both defendant and plaintiff employee which stated only that defendant
would no longer work with retail clients who designated plaintiff
employee or her current employer, a marketing company, as their
representative—No error in granting summary judgment in favor of
defendant on claim of tortious interference based on defendant’s
privilege to protect its own financial and contractual interests—
Consent order entered into by defendant with Division of Alcoholic
Beverages and Tobacco, which stemmed from federal felony charges
brought against plaintiff while she was defendant’s employee, required
defendant to refrain from conducting business with a third-party

marketing company that violated federal or state regulations concern-
ing alcohol distributer/retail relationships—When defendant learned
that plaintiff had engaged in conduct violative of federal and state
regulations and continued to commit fraud against defendant, it
properly protected its own financial and contractual interests by
sending memorandum—Argument that defendant’s monopoly over
its market was tantamount to coercing retailers to refrain from
working with plaintiff, even if true, does not destroy defendant’s
privilege—No error in granting summary judgment in favor of
defendant on claim of conspiracy to commit tortious interference
where there was no underlying tortious interference—Alternatively,
the intracorporate conspiracy doctrine, which forecloses an actionable
conspiracy between an officer and its agents, barred conspiracy
claim—“Personal stake” exception to intracorporate conspiracy
doctrine does not apply—To extent plaintiffs argue that defendant
coerced current employer’s retail clients to conspire, plaintiffs failed to
establish those clients acted in unison with defendant to commit
conspiracy

STACIE WEISMAN, an individual and MARKETING AND MANAGEMENT,
SOLUTIONS AND STRATEGIES, LLC, a Florida limited liability company,
Appellants, v. SOUTHERN WINE & SPIRITS OF AMERICA, INC., d/b/a SOUTH-
ERN WINE & SPIRITS OF FLORIDA, a Florida for profit corporation, JOHN
WITTIG, an individual, PATRICK CASSIDY, an individual, GENE SULLIVAN, an
individual, RICK RIESGO, an individual, and RON SEIDA, an individual, Appellees.
4th District. Case No. 4D17-3734. May 13, 2020. Appeal from the Circuit Court for the
Fifteenth Judicial Circuit, Palm Beach County; Thomas H. Barkdull, III, Judge; L.T.
Case No. 502014CA010213XXXXMB AD. Counsel: Leonard S. Feuer of Leonard
Feuer, P.A., West Palm Beach, for appellants. David P. Ackerman, Jessica B. Rosenthal
and Kristen L. McKeever of Akerman LLP, West Palm Beach, and Katherine E.
Giddings of Akerman LLP, Tallahassee, and Jan Nielsen Little and John W. Keker of
Keker, Van Nest & Peters LLP, San Francisco, California for appellees.

(MAY, J.) In a world of competitive business, the plaintiffs—Ms.
Weisman (“Weisman”) and her current employer Market and
Management, Solutions and Strategies, LLC (“MMS”)—appeal
summary judgments in favor of Weisman’s former employer on their
claims of tortious interference and conspiracy to tortiously interfere
among others.1 They also appeal an order denying their motion for
leave to amend the complaint. We find no error and affirm.

The former employer is a wholesale wine and spirits distributor
operating in 35 states. It purchases alcoholic beverages from suppliers
and sells them to retailers. Weisman worked for the former employer
for thirteen years, becoming the Director of Business Relations.

In 2012, the former employer began to reorganize its Florida sales
operation. It offered Weisman a new position that increased her
responsibilities and earning potential, but limited the geographic
scope of her assigned territory. She refused her new position.

In September 2012, Weisman was charged with federal conspiracy
to commit money laundering, obstruction of justice, and witness
tampering, to which she pled guilty in 2013. In October 2012, FBI
agents contacted her concerning a different matter with Palm Bay
International, a brand owner and sales agent that brokers wine and
spirits sold by the former employer and other distributors (“Palm
Bay”).

Palm Bay received an anonymous letter claiming that one of its
employees was wrongfully converting funds for personal use with the
assistance of two of the former employer’s employees. Because
Weisman had been criminally charged and was cooperating with the
government regarding her September 2012 conviction, she agreed to
an interview. The FBI, IRS, United States Attorney’s Office for the
Eastern District of New York, and United States Attorney’s Office for
the Southern District of Florida confirmed in writing they were not
investigating the former employer.

In November 2012, Weisman was terminated because of her
refusal to accept her new position and the former employer’s growing
concern over her pending felony charges. In January 2013, the former
employer entered into a Consent Order with Florida’s Division of
Alcoholic Beverages and Tobacco that contained a corrective action



Headnotes and indexes are copyrighted and may not be duplicated by photocopying, printing,
or other means without the express permission of the publishers. 1-800-351-0917

DISTRICT COURTS OF APPEAL 45 Fla. L. Weekly D1141

plan. The plan required the former employer to comply with Florida’s
Tied House Evil laws. Specifically, it required compliance with the
rules and regulations governing permissible promotional and third-
party marketing activities.

In the fall of 2013, Weisman began to work as a “consultant” with
MMS, a third-party marketing company in the liquor industry that her
nephew started. Suppliers paid MMS to perform services for retailers.
Weisman controlled MMS’s bank account, prepared her own 1099
form for MMS, and managed their business affairs.

In April 2014, the former employer discovered Weisman was
fraudulently using its FedEx account number without authorization.
As a result, the State charged her with fraud. She pled nolo contendere
and was adjudicated guilty.

The former employer also discovered Weisman was posing as a
beverage buyer to its representatives without a valid liquor license.
She was negotiating prices, requesting price quotes, and telling the
former employer’s representatives that she was the decision maker on
behalf of retailers that were the former employer’s accounts. And, she
admitted to procuring marketing funds and restaurant equipment for
retailers in violation of Florida law.

Finally, the former employer discovered Weisman was requiring
suppliers to pay MMS’s marketing funds to have their products
included in a retailer’s beverage program. She would then remove the
former employer’s products from the retailer’s premises.

MMS had a negative impact on the former employer’s sales
through lost business with its retailers who were also clients of MMS.
Because of Weisman’s actions and the prior Consent Order, the
former employer sent a memorandum to its retailer clients, stating:

[The former employer], including all of its divisions, has made a

decision not to do business directly with [Weisman] or any marketing
or management company in which she is an employee or consultant.
We have always had a great relationship with your business and [the
former employer] wants to continue to work with your [retailer
business] to provide [the] best in class alcoholic beverage solutions.
All of the divisions of [the former employer] desire to continue that
great relationship established over the years if you and your managers
will deal directly with us. One of our consultants will be reaching out
to you shortly to discuss next steps. If you are designating [Weisman]
as your representative, we regret to inform you that we will not work
with her. If you have any questions, please call one of us listed above
to discuss.
The plaintiffs sued the former employer, alleging multiple claims.

At the close of discovery, the former employer moved for summary
judgment on each of the six claims. Following a hearing on the
motions, Weisman and MMS moved to amend their complaint for a
second time. They sought to allege the former employer sent the
memorandum to a supplier that had not yet developed a relationship
with MMS, which resulted in the prospective client choosing not to do
business with them. The trial court granted the former employer’s six
motions for summary judgment and denied the plaintiffs’ motion for
leave to amend.

The plaintiffs now appeal.
We have de novo review. Volusia County v. Aberdeen at Ormond

Beach, L.P., 760 So. 2d 126, 130 (Fla. 2000). Summary judgment is
proper only if there is no genuine issue of material fact and the moving
party is entitled to judgment as a matter of law. Overseas Inv. Grp. v.
Wall St. Electronica, Inc., 181 So. 3d 1288, 1291 (Fla. 4th DCA
2016).

Weisman and MMS argue the court erred in entering summary
judgment on the tortious interference claim because: (1) the trial court
incorrectly found the former employer’s “prior relationships with
[their] clients justified its interference;” (2) there were disputed issues
of material fact; and (3) they proved damages. The former employer
responds it had a privilege to interfere to protect its business interests
and there were no disputed issues of material fact concerning the

privilege.
Weisman and MMS reply the former employer’s conduct was not

privileged because it used improper means and bad faith. In any event,
they argue whether a privilege protected the former employer is a jury
issue. See Howard v. Murray, 184 So. 3d 1155, 1167 (Fla. 1st DCA
2015). They rely on Bluesky Greenland Envt’l Sols., LLC v. 21st
Century Planet Fund, LLC, 985 F. Supp. 2d 1356, 1367 (S.D. Fla.
2013).

• The Tortious Interference Claim

“The tort of tortious interference teeters between two competing
values—the desire to protect the reasonable expectations of the parties
to a business relationship on the one hand, and the need to avoid
excessive restrictions on freedom of competition on the other.” Jay v.
Mobley, 783 So. 2d 297, 299 (Fla. 4th DCA 2001). A cause of action
for tortious interference with an advantageous business relationship
requires proof of four elements:

(1) the existence of a business relationship under which the

plaintiff has legal rights;
(2) the defendant’s knowledge of the relationship;
(3) the defendant’s intentional and unjustified interference with the

relationship; and
(4) damages resulting from the breach of the relationship.

Bortell v. White Mountains Ins. Grp., Ltd., 2 So. 3d 1041, 1048 (Fla.
4th DCA 2009).

1. The Privilege Defenses

Two privileges have been recognized in defense of a tortious
interference claim. The first is the competition privilege, which is
generally applied where two companies compete over a contract or
business. Jay, 783 So. 2d at 299 (“Florida ‘recognizes competition
between competitors, and if there is an interference with a non-
exclusive right this is a privileged interference.’ ”) (quoting Int’l
Expositions, Inc. v. City of Miami Beach, 274 So. 2d 29, 31 (Fla. 3d
DCA 1973)). To defend using this privilege, a defendant must prove
four distinct elements. RESTATEMENT (SECOND) OF TORTS §
768 (1979).

(1) One who intentionally causes a third person not to enter into a

prospective contractual relation with another who is his competitor . . .
does not interfere improperly with the other’s relation if

(a) the relation concerns a matter involved in the competition
between the actor and the other and

(b) the actor does not employ wrongful means and
(c) his action does not create or continue an unlawful restraint of

trade and
(d) his purpose is at least in part to advance his interest in

competing with the other.

Id.
The second is the privilege to interfere to protect one’s own

financial and contractual interests. See Salit v. Ruden, McClosky,
Smith Schuster & Russell, P.A., 742 So. 2d 381 (Fla. 4th DCA 1999).
We will refer to that as the “protection” privilege. To defend using this
privilege requires only that the defendant show improper means were
not employed. Id. at 386. The burden to defeat the privilege then shifts
to the party that brought the tortious interference claim to show
improper means were employed. Id.

Under the protection privilege, “improper means” has been
interpreted as “doing no more than insist[ing] upon existent legal
rights in a permissive way.” Horizons Rehab., Inc. v. Health Care &
Ret. Corp., 810 So. 2d 958, 964 (Fla. 5th DCA 2002). In Horizons
Rehab., Inc., the Fifth District held the defendant’s actions were not
improper where the defendant learned of the plaintiff’s ongoing
litigation and broke off negotiations for continued services. Id. at 961-
62, 964. Here, the former employer’s actions were similar.

The former employer agreed to a Consent Order that required it to
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refrain from conducting business with a third-party marketing
company that violated any federal or Florida regulations concerning
alcohol distributor/retailer relationships. When the former employer
learned Weisman engaged in this type of conduct and continued to
commit fraud against it, the former employer acted to protect its own
financial and contractual interests. It did so by sending the memoran-
dum notifying retailers that it would not work with Weisman.

Weisman and MMS argue the former employer’s monopoly over
the distributor market was tantamount to coercing the retailers to
refrain from working with Weisman. Even if true, it does not destroy
the former employer’s privilege to protect its interests. Id.

The former employer’s memorandum simply informed the
retailers that it would be unable to do business with Weisman. It’s
important to note what the memorandum did not do. It did not:

• mention Weisman’s illegal acts;

• mention Weisman’s prior convictions;
• accuse MMS of engaging in illegal practices; nor
• mention that it would exercise its “monopoly power” to blackmail

or boycott any retailer that worked with Weisman.
The undisputed material facts established the former employer’s

actions “were privileged and a matter of legal right.” See Horizons,
810 So. 2d at 964.

2. Disputed Issues of Material Fact

Weisman and MMS next argue there were disputed issues of
material fact precluding summary judgment. Yet, they fail to identify
those facts. The only relevant material facts were undisputed. Because
they fail to identify the disputed issues of material fact, their argument
is waived. See Hammond v. State, 34 So. 3d 58, 59 (Fla. 4th DCA
2010) (“Claims for which an appellant has not presented any argu-
ment . . . are insufficiently preserved for review and are waived.”).

3. Damages

Because the undisputed facts established the former employer
properly exercised the protection privilege, the plaintiffs’ damages are
irrelevant. See Ethyl Corp. v. Balter, 386 So. 2d 1220, 1225 (Fla. 3d
DCA 1980) (“[S]o long as improper means are not employed,
activities taken to safeguard or promote one’s own financial, and
contractual interests are entirely non-actionable.”).

• Conspiracy to Commit Tortious Interference

Weisman and MMS argue the trial court erred in entering summary
judgment on the conspiracy to commit tortious interference claim
because: (1) the complaint sufficiently pled the independent tort of
conspiracy; and (2) the intracorporate conspiracy doctrine does not
extend to external actors. The former employer responds there was no
underlying tort, and the intracorporate conspiracy doctrine bars their
claim. We agree with the former employer.

“[A]n actionable conspiracy requires an actionable underlying tort
or wrong.” Walters v. Blankenship, 931 So. 2d 137, 140 (Fla. 4th DCA
2006). Because there was no actionable tortious interference with
Weisman or MMS’s business relationships—the underlying tort—
there can be no conspiracy to commit the tort. See Wright v. Yurko,
446 So. 2d 1162, 1164-65 (Fla. 5th DCA 1984) (“Since privilege bars
[plaintiff’s] causes of action against the [defendants] for defamation,
it follows that there can be no actionable conspiracy to commit the
same acts.”).

Alternatively, the intracorporate conspiracy doctrine bars the
plaintiffs’ conspiracy claim. That doctrine forecloses an “actionable
conspiracy between an entity and its officers or agents.” Hoon v. Pate
Const. Co., 607 So. 2d 423, 430 (Fla. 4th DCA 1992). This is because
“[a] conspiracy requires the combination of two or more persons—a
meeting of two independent minds intent on one purpose.” Cedar
Hills Props. Corp. v. E. Fed. Corp., 575 So. 2d 673, 676 (Fla. 1st DCA
1991). Where corporate agents are acting within the scope of their
employment, their actions “are attributed to the corporation itself,

thereby negating the multiplicity of actors needed for a conspiracy.”
HRCC, Ltd. v. Hard Rock Cafe Int’l (USA), Inc., 302 F. Supp. 3d
1319, 1325 (M.D. Fla. 2016).

The plaintiffs reply the “personal stake” exception to the
intracorporate conspiracy doctrine applies. Under the exception, a
corporation conspiring with its own agents can be held liable where its
“agent has a personal stake in the activities that are separate and
distinct from the corporation’s interest.” Cedar Hills Props. Corp.,
575 So. 2d at 676.

“[T]he personal stake exception requires more than some inciden-
tal personal benefit—the exception applies only ‘where corporate
employees are shown to have been motivated solely by personal
bias.’ ” HRCC, Ltd., 302 F. Supp. 3d at 1325 (quoting Hartman v. Bd.
of Trs. of Cmty. Coll. Dist. No. 508, 4 F. 2d 465, 470 (7th Cir. 1993));
see also Mancinelli v. Davis, 217 So. 3d 1034, 1037 (Fla. 4th DCA
2017) (“[A] ‘personal stake’ must be more than just personal animos-
ity on the part of the agent. Moreover, the benefit to the agent must be
more than ‘incidental’ to the benefit to the principal.”) (internal
citations omitted).

Weisman and MMS suggest the personal stake exception is
applicable because the former employer sent the memorandum to
MMS’s retailer clients, who did not have a relationship with the
former employer. The plaintiffs are mistaken in their application of
the exception. The exception applies where the conspiracy alleges
participation of the former employer’s agents acting in their own self-
interest. See Mancinelli, 217 So. 3d at 1037.

The exception is not invoked by affecting Weisman and MMS’s
third-party clients. To the extent that the plaintiffs argue the former
employer coerced MMS’s retail clients to conspire, they failed to
establish those clients acted in unison with the former employer to
commit the conspiracy. See Snipes v. W. Flagler Kennel Club, Inc.,
105 So. 2d 164, 166 (Fla. 1958).

• Conclusion

The trial court correctly entered summary judgment on the tortious
interference claim where the former employer established the
protection privilege by proving it did not use improper means to
protect its ongoing financial and business interests. There were no
disputed issues of material fact on that issue. As there was no action-
able tort, the trial court correctly entered summary judgment on the
conspiracy claim. And, the intracorporate doctrine further bars the
conspiracy claim.

We find no merit in the other issues raised. We affirm the summary
judgments and the order denying the plaintiffs’ motion to amend
without further comment.

Affirmed. (GROSS and GERBER, JJ., concur.)
))))))))))))))))))

1The plaintiffs sued the former employer and several individuals for tortious
interference with business relationships. They also brought claims for conspiracy to
commit tortious interference, violation of Florida’s Deceptive and Unfair Trade
Practices Act and Antitrust Act of 1980, and injunctive relief. Weisman pled a claim for
retaliatory discharge against the former employer. We write to address the tortious
interference and conspiracy claims only.

*        *        *

JOVAN GIBSON, Appellant, v. STATE OF FLORIDA, Appellee. 4th District. Case
No. 4D20-728. May 13, 2020. Appeal of order denying rule 3.801 motion from the
Circuit Court for the Seventeenth Judicial Circuit, Broward County; Barbara
McCarthy, Judge; L.T. Case No. 10-7063CF10B. Counsel: Jovan Gibson, Crestview,
pro se. No appearance required for appellee.

(PER CURIAM.) Affirmed. See Walker v. State, 619 So. 2d 518, 519
(Fla. 1st DCA 1993) (“The award of gain time is solely a function of
the Department of Corrections.”). (LEVINE, C.J., CIKLIN and
FORST, JJ., concur.)

*        *        *
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Injunctions—Trade secrets—Misappropriation—Software—Action
arising out of former client’s and competitor’s alleged misappropria-
tion of confidential inventory management software developed by
plaintiff—No error in entering temporary injunction enjoining
defendants from disclosing or causing to disclose any proprietary or
confidential information of plaintiff and/or aiding, abetting, encourag-
ing or inducing any other parties to disclose any proprietary or
confidential information of plaintiff—Competent, substantial evidence
supported trial court’s finding that plaintiff’s software constituted a
system protected by trade secret laws—While defendant may have
owned the data input into plaintiff’s software, how that data was
compiled and manipulated constituted plaintiff’s trade secret—Trial
court did not improperly stack inferences in finding that defendants
had misappropriated software—Trial court did not err in presuming
irreparable harm—Error to fail to extend temporary injunction to
prevent defendants from using plaintiff’s trade secrets for own benefit
based on conclusion that broader injunction would prevent defendants
from continuing their existing relationship and would go beyond status
quo intended for temporary injunctive relief—To allow defendants to
continue use of unauthorized property would defeat the purpose of the
temporary injunction and cause plaintiff to suffer irreparable harm

MAPEI CORPORATION, a foreign corporation, and SOUTHEASTERN PRINTING
COMPANY, INC., a Florida corporation, Appellants, v. J.M. FIELD MARKETING,
INC, a Florida corporation, Appellee. 4th District. Case No. 4D19-2380. May 13,
20205. Appeal and cross-appeal of nonfinal order from the Circuit Court for the
Seventeenth Judicial Circuit, Broward County; Martin J. Bidwill, Judge; L.T. Case No.
CACE17-013715. Counsel: James H. Wyman of Hinshaw & Culbertson LLP, Coral
Gables, and David H. Levitt of Hinshaw & Culbertson, LLP, Chicago Illinois, for
appellants. Gary S. Phillips and Jeffrey B. Shalek of Phillips, Cantor & Shalek, P.A.,
Hollywood, for appellee.

(MAY, J.) Mapei Corporation (“Mapei”) and Southeastern Printing
Company, Inc. (“SPCI”), appeal a temporary injunction in favor of
J.M. Field Marketing, Inc. (“JM”). JM cross-appeals and argues the
circuit court erred in failing to extend the injunction to Mapei’s and
SPCI’s continued use of its trade secret. We affirm the temporary
injunction on direct appeal. We agree with JM on the cross-appeal and
remand the case for the court to enjoin Mapei’s and SPCI’s continuing
use of JM’s trade secret.

Mapei is a global chemical construction product company. Its
marketing department uses a fulfillment program to support its sales
force in its different business units. JM is a full-service fulfillment and
marketing firm. It developed a proprietary web-based inventory
management software program called All In View (“AIV”), which it
used in its service for Mapei.

Only JM’s employees and clients with passwords can access AIV.
It controls each user’s specific and limited permissions and areas of
access. Before it will demonstrate the full system, a potential client
must sign a confidentiality agreement. When potential clients become
actual clients, they must sign another confidentiality agreement.

AIV provides budget management, real time inventory tracking,
reporting, and full-service customer care options. To track usage and
protect the confidential nature of its program, JM maintains logs of
each user’s entry into the system, tracking the pages on the website the
user visits, the activities performed, and the time spent on a page.

JM created a personalized website for Mapei, using its AIV
software, which Mapei used from 2009 to 2017. In October 2012, JM
and Mapei executed a Services Agreement that contained the
following confidentiality provision:

(b) Integrated Collateral Management System. Customer agrees to

maintain in confidence all information related to the JM [ ] WBIM1
system. Customer agrees to pursue the same security measures as it
uses to protect its own confidential technical information, provided
that such measures shall be at least commercially reasonable for such
purpose. Customer further agrees not to disclose such information to

anyone other than those of its employees, and such contractors as JM
[ ] may approve, under non-disclosure obligations, who have a need
to know such information.
In the summer of 2016, Mapei became dissatisfied with JM’s

services and decided to use SPCI instead for its fulfillment services.
SPCI licensed its software from a company named Propago, whose
software program called “Argosy” was available for purchase on the
open market. Mapei provided SPCI information to permit Argosy to
be customized to meet Mapei’s business needs. Mapei provided notice
of termination of the JM contract on May 2, 2017.

According to JM, Mapei scraped and gathered information from
the AIV software system and provided it to SPCI to mimic AIV and
obtain the same services at a lower price. JM alleged that Mapei made
unusual email requests for information beyond its entitlement during
this time and logged into its password-protected website to demon-
strate the appearance of the site to SPCI for its modifications. It
contends SPCI knew it was using confidential proprietary informa-
tion, and that Mapei and SPCI intended to or were using the misappro-
priated information for their own benefit and to benefit JM’s competi-
tors.

JM sued Mapei and SPCI alleging counts for: (1) account stated for
services rendered; (2) breach of contract; (3) breach of the confidenti-
ality provision; (4) violation of section 688.004, Florida Statutes
(2017); and (5) temporary and permanent injunctive relief for
violation of section 688.003, Florida Statutes (2017).

JM also filed an emergency motion for temporary injunction
seeking to enjoin Mapei and SPCI from using confidential trade secret
information to their benefit in any manner that would damage JM,
including the use of trade secrets to benefit Mapei or any other SPCI
clients. The circuit court held a four-day evidentiary hearing on the
emergency motion.

The essence of JM’s case was that Mapei demonstrated AIV to
SPCI and provided confidential and protected links and login
information along with detailed reports in violation of its confidential-
ity agreement and trade secret law. The circuit court granted JM’s
motion for temporary injunction in part and denied it in part. The court
ruled that AIV constitutes a trade secret by statutory definition under
sections 688.002(4)(a) and (b), Florida Statutes (2017). It also found
that Mapei and SPCI misappropriated JM’s trade secret.

More specifically, the court found:
[A]n employee of Mapei provided links, passwords, login

information and reports to SPCI. Further, the employee provided this
information without ever informing JM [ ] or seeking permission from
JM [ ]. Mapei had contractually agreed not to disclose this informa-
tion, or provide access to this information, without first obtaining the
permission of JM [ ]. Specifically, the agreement provided: “Customer
agrees to maintain in confidence all information related to the JM [ ]
WBIM system.” Contrary to this agreement, Mapei unilaterally,
secretly, and systematically shared information related to [AIV] with
SPIC.

SPCI knew or should have known that the information was
protected from disclosure because they needed the employee’s user
name and password to access the system. Additionally, SPCI likewise
requires confidentiality agreements before its own clients may access
its computer systems.

Mapei and SPCI improperly shared protected information. Mapei
breached its duty to maintain the confidentiality of the entire [AIV]
computer system. SPCI knew or should have known that it was using
a password to gain access to a competitor’s program. SPCI knew that
it was observing the functionality of a password protected website and
knew or reasonably should have known that the information provided
by Mapei, including the information on Mapei’s personalized website,
was confidential proprietary information. Further, SPCI shared this
confidential information with Propago.



Headnotes and indexes are copyrighted and may not be duplicated by photocopying, printing,
or other means without the express permission of the publishers. 1-800-351-0917

45 Fla. L. Weekly D1144 DISTRICT COURTS OF APPEAL

Based on these findings, the circuit court found that JM met its

burden of proof for entry of a temporary injunction against Mapei and
SPCI pertaining to any further disclosure of the proprietary or
confidential information of JM. It demonstrated a substantial likeli-
hood of success on the merits and irreparable harm. The court also
found that it was in the public’s interest to protect JM’s trade secrets.
However, the court declined to grant the “broad” injunctive relief JM
sought, including enjoining SPCI from performing further acts
relating to the shipping and fulfillment of materials for Mapei. It
explained,

First, the [c]ourt finds that, unlike the evidence clearly demonstrating

disclosure, [JM’s] proof as to the improper use of the [its] proprietary
information does not rise to the high level needed to allow temporary
injunctive relief. Further, the [c]ourt is not convinced that [JM] lacks
an adequate remedy at law or that the continuation of the Mapei/SPCI
relationship as it currently exists will result in irreparable harm to the
plaintiff. . . . Moreover, if this [c]ourt were to order the requested
relief, such an order rather plainly would run afoul of the binding
Fourth District precedent that forbids temporary injunctive relief that
goes beyond merely preserving the status quo. The status quo includes
a business relationship between Mapei and SPCI. Enjoining SPCI
from performing any further acts relating to the shipping and fulfill-
ment of marketing materials for Mapei would disassemble the status
quo, not preserve it. The [c]ourt declines to enter such a broad
injunction.
The circuit court enjoined Mapei and SPCI from “disclosing or

causing to disclose any proprietary or confidential information of
[JM] and/or aiding, abetting, encouraging or inducing any other
parties to disclose any proprietary or confidential information of JM
[ ].” The court did not address JM’s request to temporarily enjoin the
continuing use of its trade secrets by Mapei and SPCI. It denied the
request to enjoin SPCI from further acts relating to the shipping and
fulfillment of marketing materials for Mapei. Mapei and SPCI now
appeal.

An order granting or denying temporary injunctive relief is
reviewed for abuse of discretion as to its factual findings. Telemundo
Media, LLC v. Mintz, 194 So. 3d 434, 435 (Fla. 3d DCA 2016).
Review is de novo for the court’s legal conclusions. Picture it Sold
Photography, LLC v. Bunkelman, 287 So. 3d 699, 702 (Fla. 4th DCA
2020).

To be entitled to a temporary injunction, the movant must show the
following elements: (1) irreparable harm; (2) lack of an adequate
remedy at law; (3) a substantial likelihood of success on the merits;
and (4) that temporary injunctive relief will serve the public interest.
Donoho v. Allen-Rosner, 254 So. 3d 472, 474 (Fla. 4th DCA 2018).

JM sought a temporary injunction based on misappropriation of
trade secrets under the Florida Uniform Trade Secrets Act
(“FUTSA”). A plaintiff alleging misappropriation must prove: (1) that
it possessed a trade secret and took reasonable steps to protect its
secrecy; and (2) the trade secret was misappropriated, either by one
who knew or had reason to know the trade secret was improperly
obtained or who used improper means to obtain it. § 688.002(2), Fla.
Stat. Del Monte Fresh Produce Co. v. Dole Food Co., 136 F. Supp. 2d
1271, 1291 (S.D. Fla. 2001).

Mapei and SPCI first argue that JM did not establish that AIV
constituted a trade secret. The FUTSA defines the term:

4) “Trade secret” means information, including a formula, pattern,

compilation, program, device, method, technique, or process that:
(a) Derives independent economic value, actual or potential, from

not being generally known to, and not being readily ascertainable by
proper means by, other persons who can obtain economic value from
its disclosure or use; and

(b) Is the subject of efforts that are reasonable under the circum-

stances to maintain its secrecy.

§ 688.002(4), Florida Statutes.
Mapei and SPCI argue that JM was too vague and inclusive in

asserting a trade secret status to its entire AIV without identifying
precisely which trade secrets existed in its website, apart from the
ordinary information found on product-ordering websites such as
login screens, product description screens, carts and other items. They
cited several federal cases, primarily relying on IDX Systems Corp. v.
Epic Systems Corp., 285 F.3d 581, 583 (7th Cir. 2002).

There, a provider of medical business management software sued
a competitor and former customer, claiming misappropriation of its
trade secrets and tortious interference with contract. The federal
district court entered summary judgment for the defendants. On
appeal, the Seventh Circuit concluded that the plaintiff failed to prove
trade secret misappropriation because it effectively claimed that “all
information in or about its software is a trade secret.” Id. That claim
was overbroad and did not satisfy the statutory definition of trade
secrets.

JM responds that IDX is easily distinguished. Here, JM introduced
into evidence a 51-page screen capture of a significant reproduction
of its system, which demonstrated and explained AIV’s proprietary
functions and layout, unique abilities capable of being performed on
the back end of the system, user permissions to view pages and
products, order materials, etc. Each order and piece of paper can be
traced back to a single inventory, and pending orders can be modified
to reduce product prior to arrival. These features are unique and not
well-known or available in the market. Altogether, this makes AIV a
protected trade secret. See RESTATEMENT (THIRD) OF UNFAIR
COMPETITION § 39, cmt. f (AM. LAW. INST. 2019) (“The fact that
some or all of the components of the trade secret are well-known does
not preclude protection for a secret combination, compilation, or
integration of the individual elements.”).

JM relies on Penalty Kick Mgmt. v. Coca Cola Co., 318 F.3d 1284
(11th Cir. 2003). There, the court stated that “even if all of the
information is publicly available, a unique combination of that
information, which adds value to the information, also may qualify as
a trade secret.” Id. at 1291 (citing Capital Asset Research Corp. v.
Finnegan, 160 F.3d 683, 686 (11th Cir. 1998)). JM’s principal
testified that AIV “allows for detailed processes to be completed in a
simplified fashion. . . . I think one of the biggest part[s] of it is the
design behind. It’s not essentially as simple as the code, but how the
pieces are put together.”

Competent substantial evidence supported the circuit court’s
finding that AIV constituted a system protected by trade secret laws.

Mapei and SPCI next argue the court relied on disclosed informa-
tion that did not constitute a trade secret because it did not consist of
“information that derives economic value from not being readily
ascertainable by others.” Liberty Am. Ins. Grp., Inc. v. Westpoint
Underwriters, L.L.C., 199 F. Supp. 2d 1271, 1287 (M.D. Fla. 2001)
(citing § 688.002(4), Fla. Stat.). The five Excel spreadsheets presented
by JM contained Mapei’s data. They also point to testimony that it was
“silly” to conclude that the layout of the spreadsheets as printouts or
in AIV constituted confidential information or trade secrets.

JM responds that more than mere spreadsheets and Mapei data
supported its trade secrets claim. The five detailed spreadsheets
contained back end reports inaccessible to all users. They were made
available only to specified users. While Mapei may have owned the
data input into AIV, how that data was compiled and manipulated
constituted JM’s trade secret.

JM compares its case to QSRSoft, Inc. v. Restaurant Tech., Inc.,
No. 06-C-2736, 2006 WL 2990432 (N.D. Ill. Oct. 19, 2006). There,
the federal district court found that QSRSoft was likely to succeed in
establishing trade secrets protecting its DotComm System not known
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to competitors in the industry. Id. at *6. Although McDonald’s
franchisees owned the data stored on QSRSoft’s computers, “how
QSRSoft compiles and manipulates the data” was not known in the
industry. Id. And, it took reasonable measures to protect its trade
secrets from the general public and competitors by password protect-
ing its website, using licensing agreements, and employing other
practices. Id. Here, JM instituted password protections and included
a confidentiality provision in its agreement with Mapei.

Mapei and SPCI argue that JM did not prove misappropriation and
the circuit court’s finding was based on an improper stacking of
inferences. They concede however that direct evidence of misappro-
priation is difficult to prove in trade secret cases and can be based on
circumstantial evidence. Stratienko v. Cordis Corp., 429 F.3d 592,
600-01 (6th Cir. 2005). JM responds that Mapei sent detailed reports
that could only have been generated by JM or from its back end of
AIV to Argosy, which then sent an entry link, username, and pass-
word to the SPCI account manager. That link was widely shared
throughout SPCI without JM’s permission.

The circuit court found that Mapei had contractually agreed not to
disclose information or provide access to AIV without first obtaining
JM’s permission. Despite this obligation, Mapei and SPCI shared
protected information. It found that SPCI knew or should have known
that it was using a password to gain access to AIV and that it was
confidential proprietary information. SPCI then shared that informa-
tion with Propago.

The circuit court properly inferred through circumstantial evidence
that the entry link was not provided solely to capture images, and that
SPCI went beyond data accessible through the front end of AIV. The
evidence supports the court’s inference that SPCI, with the knowledge
and consent of Mapei, placed that information and functionality into
the hands of Propago. There was no improper stacking of inferences.

Mapei and SPCI’s final argument is that the circuit court erred in
finding that their misappropriation of JM’s trade secrets would cause
irreparable harm. They recognize that “[t]he presumption of irrepara-
ble injury, and thus the enjoinability of the [defendant’s] conduct,
attaches only after the [plaintiff] has proved the use of specific trade
secrets.” Lovell Farms, Inc. v. Levy, 641 So. 2d 103, 105 (Fla. 3d DCA
1994). They argue the presumption was improper because there was
no evidence that they sought to do more than simply use the trade
secrets, rather than disseminate them further.

JM responds that the element of irreparable harm was properly
presumed on the evidence of trade secrets and misappropriation by
Mapei and SPCI. The AIV was not available to the general public and
was shown to contain sensitive information protected by trade secrets.
If shared with competitors, it could give them a competitive advan-
tage. And, the evidence showed that Mapei disseminated the trade
secrets to SPCI, and SPCI sent the trade secret information to the
Propago web designer, a direct competitor of JM.

JM cites our decision in Hatfield v. AutoNation, Inc., 939 So. 2d
155 (Fla. 4th DCA 2006), where AutoNation sought an injunction to
protect its internal procedures and operating figures contained within
the materials stolen by its general manager Hatfield. Id. at 158. “The
fact that AutoNation could only speculate on the magnitude of the
ramifications of disclosure of its secrets lends support to the irrepara-
ble nature of harm.” Id. at 157. As in Hatfield, the circuit court here did
not err in presuming irreparable harm.

Cross-Appeal

JM argues on cross-appeal that the circuit court erred in failing to
extend its temporary injunction to prevent Mapei and SPCI from using
its trade secrets for their own benefit. The court enjoined them only
from “disclosing or causing to disclose, any proprietary or confiden-
tial information of JM [ ], or from aiding and abetting, encouraging,
or inducing any party to disclose proprietary or confidential informa-

tion of JM [ ].”
The circuit court decided that a broader injunction would prevent

Mapei and SPCI from continuing their existing relationship and would
go beyond the status quo intended for temporary injunctive relief. See
Bautista REO U.S., LLC v. ARR Invs., Inc., 229 So. 3d 362, 365 (Fla.
4th DCA 2017). The court found the broader injunction was unwar-
ranted because JM failed to demonstrate the high level of proof
needed to enjoin business activities between SPCI and Mapei or that
their continued relationship resulted in irreparable harm to JM. This
was error. To allow Mapei and SPCI to continue their use of unautho-
rized property would defeat the purpose of the temporary injunction
and cause JM to suffer irreparable harm.

Annex Industrial Park, LLC v. Corner Land, LLC, 206 So. 3d 739
(Fla. 3d DCA 2016) supports JM’s position. There, the Third District
affirmed a temporary injunction that prohibited a heavy-equipment
storage business from using a portion of a neighboring property
owner’s property for vehicular access. The court held the temporary
injunction properly protected the property owner’s rights by enjoining
an ongoing trespass, even if the injunction has the effect of disrupting
the status quo. Id. at 741.

Here, JM demonstrated entitlement to a temporary injunction
against ongoing and continued use of its trade secrets by Mapei and
SPCI. This would not necessarily disturb their business relationship
or exceed the limits of temporary injunction law. The court erred in
refusing to temporarily enjoin the continued use of JM’s trade secrets
by these two entities.

Affirm temporary injunction; Reverse and remand on cross-appeal
for entry of an amended order that temporarily enjoins Mapei and
SPCI from continuing use of the trade secrets in AIV. (LEVINE, C.J.,
and FORST, J., concur.)

*        *        *

Mortgage foreclosure—Relief from judgment—Trial court did not
abuse discretion in denying motion to vacate final summary judgment
of foreclosure—Any matter asserted in motion that was before trial
court prior to entry of final judgment of foreclosure is improperly
raised in rule 1.540(b) motion—Movants were not entitled to eviden-
tiary hearing to address assertions of fraud where they failed to explain
why alleged fraud in other cases would entitled them to have judgment
vacated

RICARDO LOPEZ, et al., Appellants, v. WILMINGTON TRUST, N.A., etc.,
Appellee. 3rd District. Case No. 3D19-1805. L.T. Case No. 12-24863. May 13, 2020.
An Appeal from the Circuit Court for Miami-Dade County, John W. Thornton, Jr.,
Judge. Counsel: Jacobs Legal, PLLC, and Bruce Jacobs, for appellants. Akerman LLP,
and Nancy M. Wallace (Tallahassee) and William P. Heller (Fort Lauderdale), for
appellee.

(Before LOGUE, HENDON, and LOBREE, JJ.)

(HENDON, J.) Ricardo Lopez, et al. (“Lopezes”), appeal from the
denial of their Verified Motion to Vacate Plaintiff’s Final Summary
Judgment of Foreclosure Pursuant to Fla. R. Civ. P. 1.540(b) (“Motion
to Vacate”). We affirm.

In February 2007, the Lopezes executed a mortgage in favor
Countrywide Home Loans, Inc. (“Countrywide”). In 2012, the
underlying foreclosure action was filed against the Lopezes after they
allegedly failed to make the April 2009 payment and all subsequent
payments. The Lopezes filed an answer and asserted several affirma-
tive defenses to the operative complaint and also filed counterclaims.

After years of litigation, the trial court entered an amended final
judgment of foreclosure in favor of Wilmington Trust, N.A. and
against the Lopezes as to the foreclosure action and the counterclaims,
reflecting that the counterclaims were involuntarily dismissed. The
Lopezes filed a motion for rehearing, which the trial court denied on
May 22, 2019. The Lopezes did not appeal the amended final
judgment of foreclosure.
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On July 19, 2019, the Lopezes filed the Motion to Vacate based, in
part, on fraud. Following a non-evidentiary hearing, the trial court
denied the Lopezes’ Motion to Vacate. This appeal followed, and we
review the denial of the Motion to Vacate for an abuse of discretion.
See Handel v. Nevel, 147 So. 3d 649, 651 (Fla. 3d DCA 2014) (“We
review a trial court’s ruling on a rule 1.540(b) motion to vacate for an
abuse of discretion, and we will not disturb that ruling unless no
reasonable judge would have reached the same decision.” (citations
omitted)).

In the Motion to Vacate, the Lopezes raised numerous issues that
were before the trial court prior to the entry of the amended final
judgment of foreclosure, such as an alleged rubber-stamped, forged,
and backdated indorsement on the Countrywide note; Wilmington
Trust’s failure to produce discovery; and lack of candor to the lower
tribunal. Rule 1.540(b) motions are often improper “attempts to
rehash a matter fully explored at trial.” See Flemenbaum v.
Flemenbaum, 636 So. 2d 579, 580 (Fla. 4th DCA 1994). Any matter
asserted in the Lopezes’ rule 1.540(b) motion that was before the trial
court prior to the entry of the amended final judgment of foreclosure
is improperly raised in a rule 1.540(b) motion. A rule 1.540(b) motion
cannot be utilized “to overcome [a party’s] failure to timely challenge
the original final judgment.” Baez v. Perez, 201 So. 3d 692, 694 (Fla.
4th DCA 2016) (quoting Beal Bank, S.S.B., Inc. v. Sherwin, 829 So.
2d 961, 962 (Fla. 4th DCA 2002)). Further, the Lopezes argue in their
initial brief that the trial judges were not impartial and therefore, the
trial judges should have granted their motions to disqualify.  Not only
was this issue addressed in the lower tribunal prior to the entry of the
final judgment of foreclosure, but it was also not raised in the
Lopezes’ Motion to Vacate. Accordingly, reversal of order denying
the Motion to Vacate is not warranted based on any of these reasons.

The Lopezes also argue that they were entitled to an evidentiary
hearing to address the assertions of fraud. We disagree.

To be entitled to an evidentiary hearing on a motion to vacate a
final judgment under rule 1.540(b)(3), the moving party must state the
circumstances constituting the fraud with particularity and “should
explain why the fraud, if it exists, would entitle the movant to have the
judgment set aside.” Flemenbaum, 636 So. 2d at 580. A review of the
Lopezes’ Motion to Vacate reflects allegations of fraud based on the
alleged rubber-stamped, forged, and backdated indorsement in the
instant case, and assertions of rubber-stamped blank indorsements in
other cases. As already stated, the rule 1.540(b) motion asserting
allegations regarding the note in the instant case cannot be utilized to
overcome the Lopezes’ “failure to timely challenge the original final
judgment.” Baez, 201 So. 3d at 694 (quoting Beal Bank, 829 So. 2d at
962).  Further, as to the allegations of rubber-stamped blank
indorsements in other cases, the Lopezes failed to explain why the
alleged fraud in those other cases would entitle the Lopezes to have
the amended final summary judgment entered against them vacated.
As such, the Lopezes were not entitled to an evidentiary hearing.

The remaining arguments raised by the Lopezes lack merit and do
not warrant discussion. Accordingly, we affirm the order denying the
Lopezes’ Motion to Vacate.

Affirmed.

*        *        *

Criminal law—Sentencing—Forty-year sentence for homicide
committed when defendant was a juvenile does not constitute a de facto
life sentence and is not unconstitutional—Defendant is not entitled to
resentencing

ZABARIEL MOSS, Appellant, v. THE STATE OF FLORIDA, Appellee. 3rd District.
Case No. 3D18-0169. L.T. Case No. 99-21181. Opinion filed May 13, 2020. An
Appeal under Florida Rule of Appellate Procedure 9.141(b)(2) from the Circuit Court
for Miami-Dade County, Stephen T. Millan, Judge. Counsel: Carlos J. Martinez, Public
Defender, and Jonathan Greenberg, Assistant Public Defender, for appellant. Ashley

Moody, Attorney General, and Jonathan Tanoos and Gabrielle Raemy Charest-Turken,
Assistant Attorneys General, for appellee.

(Before LINDSEY, HENDON, and MILLER, JJ.)

(PER CURIAM.) Zabariel Moss is serving forty years in prison for a
homicide offense committed when he was a juvenile. In 2017, Mr.
Moss filed a pro se motion to vacate his sentence pursuant to Johnson
v. State, 215 So. 3d 1237 (Fla. 2017); Kelsey v. State, 206 So. 3d 5
(Fla. 2016); and Henry v. State, 175 So. 3d 675 (Fla. 2015). Mr. Moss
argued he was entitled to resentencing under chapter 2014-220, Laws
of Florida, given his juvenile status and the length of his sentence. The
trial court denied the motion, in part, on the grounds that Mr. Moss had
not been sentenced to life without parole. This timely appeal followed.

On appeal, Mr. Moss asserted he was entitled to resentencing
pursuant to Kelsey and Thomas v. State, 177 So. 3d 1275 (Fla. 2015),
irrespective of the fact that his sentence was not a de facto life
sentence. On January 4, 2019, the State moved this Court to hold Mr.
Moss’s appeal in abeyance pending the Florida Supreme Court’s
resolution of Pedroza v. State, 45 Fla. L. Weekly S93 (Fla. Mar. 12,
2020). Pedroza involved the exact same issue as involved herein, i.e.,
the constitutionality of a forty-year sentence for a second-degree
murder committed as a juvenile. Mr. Moss did not join the State’s
motion but acknowledged that Pedroza’s holding would resolve this
case. We granted the State’s motion and held the appeal in abeyance.

On March 12, 2020, the Florida Supreme Court issued its decision
in Pedroza, which clarified Kelsey, receded from Johnson, and held
that a juvenile offender is only entitled to Eighth Amendment relief if
he or she is serving a “a life sentence or the functional equivalent of a
life sentence.” Pedroza, 45 Fla. L. Weekly at S95. The defendant in
Pedroza did not seek rehearing and so the Court’s mandate issued on
April 3, 2020. On April 17, 2020, we requested supplemental briefing
addressing Pedroza.

We agree with Mr. Moss’s commendable concession that Pedroza
is on point with Mr. Moss’s case. Both cases involve the same offense
and the same sentence. Accordingly, because Mr. Moss does not—
and cannot—argue that a forty-year sentence constitutes a de facto life
sentence, and does not otherwise distinguish his case from Pedroza,
we affirm.

Affirmed.

*        *        *

Jurisdiction—Forum non conveniens—Trial court did not abuse
discretion in dismissing on basis of forum non conveniens an action
involving transactions stemming from a highway construction project
in Mexico under a contract granted by the Mexican government—
Court properly considered appropriate factors and properly found
that Mexico is an adequate alternative forum, despite plaintiffs’ claim
that litigating in Mexico would put them in danger of imminent
physical harm

GUADALUPE GALLEGO OCHOA, et al., Appellants, v. PEDRO TOPETE
VARGAS, Appellee. 3rd District. Case Nos. 3D18-2413 & 3D18-2067. L.T. Case No.
17-15382. Opinion filed May 13, 2020. Appeals from the Circuit Court for Miami-
Dade County, William Thomas, Judge. Counsel: Brodsky Fotiu-Wojtowicz, PLLC,
and Benjamin H. Brodsky, for appellants. Francis Massabki, for appellee.

(Before EMAS, C.J., and FERNANDEZ, and LINDSEY, JJ.)

(LINDSEY, J.) Appellants (Plaintiffs below) Guadalupe Gallego
Ochoa (“Gallego”) and Guadalupe Aranzazu Gayosso Gallego
(“Gayosso”) appeal from an order granting a motion to dismiss on the
basis of forum non conveniens. Because the trial court did not abuse
its discretion, we affirm.

I. FACTUAL AND PROCEDURAL BACKGROUND

This case involves a series of transactions stemming from a
highway construction project in Mexico under a contract granted by
the Mexican government. Gallego and Gayosso filed this action in
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June of 2017 against Pedro Topete Vargas (“Topete”); Empresas ICA,
S.A.B. de C.V. (“ICA”); Controladora de Operaciones de
Infrastructura, S.A. de C.V. (“Conoisa”); Ingenieros Civiles
Asociados, S.A. de C.V. (“Ingenieros”); and Grupo ICA, S.A. de C.V.
(“Grupo”).1 Gallego and Gayosso asserted two claims against Topete:
fraud and unjust enrichment. They asserted three claims against ICA,
Conoisa, Ingenieros, and Grupo (collectively, the “Corporate
Defendants”): constructive trust, fraud, and unjust enrichment.

Topete moved to dismiss on numerous grounds, including that
there was no nexus to Florida and that Mexico provided an adequate
alternative forum. The trial court granted Topete’s motion to dismiss
for forum non conveniens and later granted the Corporate Defendants’
separately filed motion to dismiss for the same reason.2 This timely
appeal follows.

II. JURISDICTION

We have jurisdiction pursuant to Florida Rule of Appellate
Procedure 9.130(a)(3)(C)(ix) (authorizing appeals of orders that
determine “the issue of forum non conveniens”).

III. STANDARD OF REVIEW

We review the trial court’s order granting a motion to dismiss for
forum non conveniens under an abuse of discretion standard. See
Abeid-Saba v. Carnival Corp., 184 So. 3d 593, 599 (Fla. 3d DCA
2016) (citing Fla. R. Civ. P. 1.061(a); Rolls-Royce, Inc. v. Garcia, 77
So. 3d 855, 859 (Fla. 3d DCA 2012)); Ryder Sys., Inc. v. Davis, 997
So. 2d 1133, 1134 (Fla. 3d DCA 2008). Although the presumption of
correctness is lessened when the trial court’s findings are based on
affidavits rather than live testimony, this Court “still give[s] substan-
tial deference to the trial court’s decision, where,” as here, “its
balancing of the [forum non conveniens] factors is reasonable.” See
Ryder, 997 So. 2d at 1135 (quoting Bridgestone/Firestone N. Am.
Tire, LLC v. Garcia, 991 So. 2d 912, 916 (Fla. 4th DCA 2008)).

IV. ANALYSIS

“Forum non conveniens is a common law doctrine addressing the
problem that arises when a local court technically has jurisdiction over
a suit but the cause of action may be fairly and more conveniently
litigated elsewhere.” Kinney Sys., Inc. v. Continental Ins. Co., 674 So.
2d 86, 87 (Fla. 1996) (footnote omitted).3 In Kinney, the Florida
Supreme Court adopted the federal forum non conveniens standard.4

Id. at 93. This standard requires consideration of four factors:
1) whether an adequate alternative forum exists which has jurisdiction

over the case; 2) all relevant private interests, keeping in mind the
“strong presumption against disturbing plaintiffs’ initial forum
choice”; 3) if the balance of private interests is in or near equipoise,
whether relevant public interests tip the scale in favor of another
forum; and 4) if the balance favors an alternative forum, the court must
ensure that plaintiffs can bring suit in the alternative forum.”

Rolls-Royce, 77 So. 3d at 859 (citing Kinney, 674 So. 2d at 90).5

In its order granting Topete’s motion to dismiss, the trial court
correctly identified the Kinney factors and concluded that “[a]n
analysis of the relevant factors militate in favor of granting Defen-
dant’s Motion to Dismiss.” On appeal, Gallego and Gayosso argue the
trial court abused its discretion by failing to consider evidence that
Mexico is an inadequate forum because litigating there would put
them in imminent physical harm. Based on the record before us, we do
not agree that the trial court abused its discretion.

The parties have previously engaged in extensive litigation over
this dispute and, specifically, over the issue of where this matter
should be judicially resolved. In 2011, Gallego and Gayosso filed a
substantially similar action against Topete and the Corporate Defen-
dants in the United States District Court for the Southern District of
Florida. The federal district court dismissed that action based on forum
non conveniens. Ochoa v. Empresas ICA, S.A.B. de C.V., No. 11-

23898-CIV, 2013 WL 5674697 (S.D. Fla. Oct. 17, 2013). Gallego and
Gayosso moved for reconsideration, raising the same or substantially
similar evidence as raised here regarding their fear of litigating in
Mexico. The district court denied that motion and the Eleventh Circuit
affirmed. See Ochoa v. Empresas ICA, S.A.B. DE CV, 600 Fed. Appx.
725 (11th Cir. 2015). In so doing, the Eleventh Circuit noted that the
district court “thoroughly weighed the facts” and “carefully consid-
ered [Gallego and Gayosso’s] fear of litigating in Mexico.” Id. at 726-
27. Then, in 2016, Gallego and Gayosso filed the same case that is
before us in New York state court. There, the court summarily
dismissed that action “as a whole based on forum non conveniens.”6

Here, while the trial court’s order does not expressly mention
Gallego and Gayosso’s safety concerns, that fact does not necessitate
an automatic reversal. The trial court’s order expressly states that
“there is no credible reason to believe that the relief requested by
[Gallego and Gayosso] would be unavailable in Mexico, and that
bringing suit in that alternate forum would cause [Gallego and
Gayosso] any undue inconvenience or prejudice.”

Further, the record demonstrates that the trial court considered
Gallego and Gayosso’s fear of litigating in Mexico. Their safety
concerns were raised below in their response to the motion to dismiss
and in Topete’s reply. Moreover, the trial court weighed the results of
the prior litigation in federal court, which addressed the safety
concerns. Finally, there was evidence that Gallego and Gayosso have
filed numerous proceedings in Mexico against Topete and/or many of
the same corporate entities in this case.7 As such, we cannot find the
trial court abused its discretion.

V. CONCLUSION

Because we find no abuse of discretion, we affirm.
Affirmed.

))))))))))))))))))
1Gallego and Gayosso bring their claims individually and derivatively on behalf of

Consorcio de Desarrollo Intercontinental, S.A de C.V. and Corporacion Desarrolladora
de Infrastructura, S.A de C.V.

2Gallego and Gayosso appealed both orders, generating two separate appeals that
were consolidated for all purposes: 3D18-2067 (order granting Topete’s motion to
dismiss) and 3D18-2413 (order granting the Corporate Defendants’ motion to dismiss).
On August 23, 2019, this Court recognized Gallego and Gayosso’s notice of voluntary
dismissal of their appeal against the Corporate Defendants (3D19-2413), leaving only
their appeal from the order granting Topete’s motion to dismiss (3D18-2067).

3“The Latin words ‘forum non conveniens’ mean ‘forum not agreeing.’ ” Aranda
v. Philip Morris USA Inc., 183 A.3d 1245, 1249 (Del. 2018). In Latin, a forum is a
“court of justice, or a judicial tribunal; a place of jurisdiction.” The Law Dictionary,
https://thelawdictionary.org/forum/ (last visited April 30, 2020). “Although the origins
of the doctrine in Anglo-American law are murky, most authorities agree that forum
non conveniens had its earliest expression not in admiralty but in Scottish estate cases.”
Am. Dredging Co. v. Miller, 510 U.S. 443, 449 (1994).

4“Under the federal doctrine of forum non conveniens, when an alternative forum
has jurisdiction to hear [a] case, and when trial in the chosen forum would establish . . .
oppressiveness and vexation to a defendant . . . out of all proportion to plaintiff’s
convenience, or when the chosen forum [is] inappropriate because of considerations
affecting the court’s own administrative and legal problems, the court may, in the
exercise of its sound discretion, dismiss the case, even if jurisdiction and proper venue
are established.” Am. Dredging, 510 U.S. at 447-48 (citations and internal quotation
marks omitted) (alternations in original).
 5Recognizing that its holding in Kinney was a “significant departure in existing
court procedure,” the Florida Supreme Court adopted emergency Rule of Civil
Procedure 1.061, which sets forth the four factors outlined above. Kinney, 674 So. 2d
at 93 n.6. The Court permanently adopted Rule 1.061 a few months later. In re
Amendments to Fla. R. of Civ. P., 682 So. 2d 105, 106 (Fla. 1996).

6Topete filed an unopposed motion, which the trial court granted, to take judicial
notice of the dockets, records, and opinions in the federal district court case, the appeal
of that case in the Eleventh Circuit, and the New York case.

7Gallego and Gayosso also argue that the trial court ignored evidence of Topete’s
unavailability to participate in litigation in Mexico due to his alleged fugitive status.
But the record indicates the trial court was presented with Topete’s sworn statements
that he would appear as a witness and participate in the dispute just as he has with the
prior lawsuits in Mexico.

*        *        *
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Criminal law—Speedy trial—Discharge—Recapture pe-
riod—Defendant not re-arrested when state re-filed charges against
defendant after initial charges based on same conduct were nolle
prossed—Because record clearly shows that state sent notice to
defendant and his counsel that state had re-filed the charge against
defendant prior to expiration of speedy trial period and that defen-
dant’s counsel received this notice, defendant was not entitled to
discharge under rule 3.191(a)—State was entitled to benefit of rule
3.191(p)’s recapture period and defendant was required to file a rule
3.191(p)(2) notice

RODOLFO TAMAYO, Petitioner, v. THE STATE OF FLORIDA, Respondent. 3rd
District. Case No. 3D20-490. L.T. Case No. 19-15673. Opinion filed May 13, 2020. A
Case of Original Jurisdiction—Prohibition. Counsel: Adam K. Goodman, for
petitioner. Ashley Moody, Attorney General, and Ivy R. Ginsberg, Assistant Attorney
General, for respondent.

(Before SALTER, SCALES and MILLER, JJ.)

(SCALES, J.) After the trial court denied his motion for discharge,
Petitioner Rodolfo Tamayo filed in this Court a petition for writ of
prohibition. Petitioner asserts that he is entitled to immediate dis-
charge because the State failed to bring him to trial before the
expiration of the speedy trial deadline of Florida Rule of Criminal
Procedure 3.191(a). For the reasons set forth below, we deny the
petition.

I. Relevant Background

Because of the deadline constraints built into the speedy trial rule,
the operative facts of this case are date-intensive. On August 13, 2019,
petitioner was arrested and charged with aggravated battery with great
bodily harm. On August 22, 2019, petitioner’s defense counsel filed
a notice of appearance. About a month after the arrest, on September
11, 2019, the State announced a “no-action” of the charge.

On December 5, 2019, the State re-filed the original charge against
petitioner. The State did not re-arrest petitioner on the re-filed charge.
On the following day, though, December 6th, the State mailed notice
of the reinstated charge to both petitioner and petitioner’s counsel (the
attorney who had filed the August 22nd notice of appearance in the
initial action). This December 6th notice informed petitioner and his
counsel that petitioner’s arraignment on the re-filed charge would
occur on December 26, 2019. Neither mailing was returned by the
post office as undeliverable.

 On December 24, 2019, in response to the re-filed charge, defense
counsel  filed a “Notice of Special Apperance [sic] for Purposes of
Challenging Jurisdiction—Motion to Dismiss” seeking dismissal of
the re-filed charge on the ground that the trial court had no jurisdiction
over the petitioner. Neither petitioner nor his counsel appeared for the
December 26th arraignment. At the arraignment, the clerk set
February 18, 2020, as the trial date for the re-filed charge, which was
two weeks after the February 4, 2020 expiration of the speedy trial
period. This February 4, 2020 deadline was 175 days from the date of
petitioner’s August 13, 2019 arrest. See Fla. R. Crim. P. 3.191(a)
(providing that every person charged with a felony shall be brought to
trial within 175 days after arrest).

 On February 13, 2020, petitioner filed a Motion to Dismiss and
Discharge the reinstated criminal charge. The trial court heard
petitioner’s motion on February 20 and 25, 2020, and orally denied
the discharge motion, without prejudice to petitioner filing a Notice of
Expiration of Speedy Trial Time, pursuant to rule 3.191(p).1 Rather
than filing a rule 3.191(p)(2) notice, however, petitioner filed the
instant petition with this Court.

II. Analysis

 Petitioner maintains, as he did below in his discharge motion, that
the trial court lacks jurisdiction over him because the speedy trial
period, commencing with petitioner’s August 13, 2019 arrest, expired.

Petitioner argues that, because the December 5th reinstated charge
was based on the same conduct as the initial charge, and because
petitioner was not re-arrested for the December 5th reinstated charge,
petitioner was not required to file a rule 3.191(p)(2) notice. Petitioner
argues, therefore, that the trial court lost jurisdiction over him on
February 4, 2020, when the speedy trial period for the initial charge
expired. Indeed, rule 3.191(o)2 provides that the speedy trial time
period is not tolled when the State dismisses, and later reinstates,
charges based on the same conduct that formed the basis for the initial
charge.

When the State terminates a prosecution during the speedy trial
period, however, the State may re-file the same charge prior to the
expiration of the speedy trial period and proceed to trial on the
reinstated charge, so long as the defendant has notice of the reinstated
charge within the speedy trial period. Born-Suniaga v. State, 256 So.
3d 783, 788 (Fla. 2018) (“[B]ecause the State notified [defendant] that
it dismissed the original charges and discharged his bond but failed to
notify him that it in fact had filed new charges based on the same
conduct, the trial court correctly denied the State the recapture period
and discharged [defendant].”) (emphasis added); accord Cordero v.
State, 686 So. 2d 737, 738 (Fla. 3d DCA 1997) (reversing conviction
based on speedy trial violation when State re-filed charges within
speedy trial time period, but did not arrest or otherwise notify
defendant of the re-filed charges until after expiration of speedy trial
period).

In this case, as in Born-Suniaga and Cordero, the State nolle
prossed the initial charge and then, based on the same conduct
warranting the initial charge, re-filed the charge. But the State in this
case, unlike in Born-Suniaga and Cordero, notified petitioner and his
counsel of the re-filed charges prior to the expiration of the speedy
trial period. The record provides us with two indicia that petitioner
was provided notice that the State had re-filed the charges against
petitioner.

First, the lower court docket shows an entry, dated December 6,
2019, that reads: “NOTICE ISSUED TO: DEFN/ATTY.” Second, on
December 24, 2019, petitioner’s counsel filed a motion in the trial
court seeking to dismiss the re-filed charges. If nothing else, this
December 24, 2019 filing plainly demonstrates that the December 6th
notice was received by petitioner’s counsel. Even if petitioner himself
did not receive the notice that the State had re-filed the charges against
him, it is well settled that notice to defense counsel is imputed to the
defendant. See State v. White, 794 So. 2d 682, 683 (Fla. 2d DCA
2001).

Again, in contrast to Born-Suniaga and Cordero, the State in this
case was entitled to the benefit of rule 3.191(p)’s recapture period and
petitioner was required (and invited by the trial court) to file a rule
3.191(p)(2) notice. Then, had petitioner filed such a notice and not
been brought to trial within the recapture period, the petitioner would
have been entitled to discharge under rule 3.191(p)(3).

III. Conclusion

Because the record clearly shows the State sent notice to petitioner
and his counsel that the State had re-filed the charge against petitioner
prior to the expiration of the 175-day speedy trial period, and that
petitioner’s counsel received this notice, petitioner is not entitled to
discharge under rule 3.191(a).

Petition denied.
))))))))))))))))))

1Rule 3.191(p)(2) provides that, any time after expiration of the speedy trial period,
a defendant may file a notice of expiration of speedy trial period. If a defendant files this
notice, then within five days of such filing the trial court is required to hold a hearing
to determine whether a trial delay is justified, as prescribed in rule 3.191(j). See Fla. R.
Crim. P. 3.191(p)(3). If the trial court determines a delay is not justified, then the
defendant must be brought to trial within ten days of such determination. Id. This is
commonly referred to as the State’s “recapture period.” See e,g., State v. Nelson, 26 So.
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3d 570, 575 (Fla. 2010). If a defendant is not brought to trial within this ten-day
recapture period through no fault of the defendant, then the defendant is entitled to
discharge per rule 3.191(p)(3).

2Rule 3.191(o) reads in its entirety as follows:
The intent and effect of this rule shall not be avoided by the state by entering a nolle
prosequi to a crime charged and by prosecuting a new crime grounded on the same
conduct or criminal episode or otherwise by prosecuting new and different charges
based on the same conduct or criminal episode, whether or not the pending charge
is suspended, continued, or is the subject of entry of a nolle prosequi.

*        *        *

Insurance—Homeowners—Appraisal pursuant to appraisal provision
in Preferred Contractor Endorsement—Waiver—Insurer did not
waive right to compel appraisal by not invoking its appraisal right as
an affirmative defense to insured’s breach of contract action where
insurer, in the same pleading containing affirmative defenses, asserted
counterclaims seeking insureds’ compliance with appraisal provi-
sion—Insurer did not waive right to compel appraisal because its
counterclaim sought to void policy because of insureds’ refusal to
participate in appraisal—Party will not be deemed to have waived
appraisal unless party’s litigation position is inconsistent with party’s
assertion of right to appraisal—Demand for appraisal was not
untimely where insurer sent insureds letter demanding appraisal
before it had notice of insureds’ lawsuit—Remand for trial court to
reconsider insurer’s motion to compel appraisal and to determine
order in which coverage issues and appraisal are determined

PEOPLE’S TRUST INSURANCE COMPANY, Appellant, v. NICOLE VIDAL and
SERGIO SERRANO, Appellees. 3rd District. Case No. 3D19-930. L.T. Case No. 18-
7014. Opinion filed May 13, 2020. An Appeal from a non-final order from the Circuit
Court for Miami-Dade County, Pedro P. Echarte, Jr., Judge. Counsel: Cole, Scott &
Kissane, P.A., and Mark D. Tinker (Tampa), for appellant. Alonso & Perez, LLP, and
Rafael F. Alonso, for appellees.

(Before SALTER, SCALES and MILLER, JJ.)

(SCALES, J.) People’s Trust Insurance Company, the defendant
below, seeks review of the trial court’s April 10, 2019 non-final order
denying its motion to compel appraisal of a covered claim under a
homeowner’s insurance policy issued to the plaintiffs below, Nicole
Vidal and Sergio Serrano (“Insureds”). Because, under the particular
facts and circumstances of this case, the trial court erred in finding that
People’s Trust waived its right to appraisal, we reverse and remand for
further proceedings.

I. RELEVANT FACTS AND PROCEDURAL BACK-

GROUND
A. Insureds’ insurance policy

People’s Trust issued a homeowners’ insurance policy covering
Insureds’ Miami home for the policy period of September 25, 2016
through September 25, 2017. In return for a premium discount, the
subject policy contained a Preferred Contractor Endorsement. The
endorsement allowed People’s Trust, after inspecting a loss, to elect
to have its own contractor, Rapid Response Team, LLC, repair
Insureds’ damages in lieu of issuing a loss payment that would
otherwise be due under the policy. The endorsement required that
People’s Trust notify Insureds of its election of the right to repair
within thirty days of its inspection of a reported loss. The endorsement
also contained an appraisal clause that provided, in relevant part:

Where “we” elect to repair:
1. If “you” and “we” fail to agree on the amount of loss, which

includes the scope of repairs, either may demand an appraisal as to the
amount of loss and the scope of repairs. In this event, each party will
choose a competent appraiser within 20 days after receiving a written
request from the other. The two appraisers will choose an umpire. . . .
The appraisers will separately set the amount of loss and scope of
repairs. If the appraisers submit a written report of an agreement to
“us”, the amount of loss and scope of repairs agreed upon will be the
amount of loss and scope of repairs. If they fail to agree, they will

submit their differences to the umpire. A decision agreed to by any
two will set the amount of loss and the scope of repairs. . . . .
B. Insureds’ policy claim

Insureds’ home suffered water damage due to Hurricane Irma on
September 10, 2017, and they notified People’s Trust of the loss.
People’s Trust’s field adjuster inspected Insureds’ home on December
13, 2017, and, the next day, prepared an Estimate and Scope of
Repairs. The field adjuster’s report estimated that the cost of repairing
the damage to Insureds’ home was $39,208.58, well above the
policy’s $4,738 deductible.

At some point, Insureds retained legal counsel to represent them in
pursuing their insurance claim. On December 16, 2017, People’s
Trust sent Insureds’ attorney a letter notifying Insureds that their loss
was covered and that, pursuant to the Preferred Contractor Endorse-
ment, People’s Trust “has elected to use its preferred contractor, Rapid
Response Team, LLC., . . . to repair your property to its pre-loss
condition by making repairs to all covered damages.” The December
16, 2017 letter notified Insureds that if they disagreed with the scope
of repairs set forth in the Estimate and Scope of Repairs, Insureds
should provide People’s Trust with their own repair estimate. The
December 16, 2017 letter further informed Insureds that if, after
receipt of Insureds’ repair estimate, there was continued disagreement
as to the scope of repairs, then “either of us may submit the scope
difference to an appraisal process” under the appraisal provision of the
Preferred Contractor Endorsement. Attached to the December 16,
2017 letter were People’s Trust’s Estimate and Scope of Repairs, a
copy of the Preferred Contractor Endorsement and a work authoriza-
tion form.

Insureds did not sign the work authorization form. Instead,
Insureds, through their attorney, provided People’s Trust with a
Sworn Statement in Proof of Loss, dated February 15, 2018, that
estimated the net amount of their claim against the policy was
$112,430.25.1 On March 20, 2018, People’s Trust sent Insureds’
attorney a letter acknowledging receipt of the Sworn Statement in
Proof of Loss and, because there was a disagreement as to the scope of
repairs, demanding an appraisal pursuant to the appraisal clause set
forth in the Preferred Contractor Endorsement.

C. The instant litigation

On March 6, 2018, Insured Nicole Vidal2 filed the instant breach
of contract action against People’s Trust.3 Insureds’ amended
complaint alleged, among other things, that People’s Trust had failed
to: (i) accept or deny coverage for their loss; (ii) properly investigate
and/or evaluate the nature and extent of their loss; and (iii) make any
payments on the amounts due on their claim.

On April 3, 2018, People’s Trust filed, in the same pleading, its
answer, affirmative defenses and counterclaims against Insureds. As
its second affirmative defense, People’s Trust asserted a coverage
defense, claiming that the breach of contract action was barred
because Insureds had failed to participate in appraisal as required by
the Preferred Contractor Endorsement. As its fourth affirmative
defense, People’s Trust asserted another coverage defense, claiming
that Insureds’ failure to participate in the appraisal process was a
material breach of the policy.

People’s Trust’s counterclaims set forth claims for injunctive
relief/specific performance (count I), breach of contract (count II), and
declaratory relief (count III). While count II sought to void coverage,
both counts I and III sought, in the alternative, Insureds’ compliance
with the Preferred Contractor Endorsement. Specifically, People’s
Trust demanded both that Insureds participate in the appraisal process
and that People’s Trust’s selected subcontractor (Rapid Response
Team, LLC) be permitted to make the repairs to Insureds’ home.

On July 31, 2018, Insureds filed their answer and affirmative
defenses to People’s Trust’s counterclaims. Therein, Insureds denied
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many of the counterclaims’ general allegations with respect to the
Preferred Contractor Endorsement and People’s Trust’s invocation of
the appraisal process.  Insureds’ pleading also set forth several
affirmative defenses as to why the Preferred Contractor Endorsement
and the appraisal provision contained therein are unenforceable.

On October 29, 2018, People’s Trust filed an omnibus motion
seeking, among other things, to compel appraisal. On March 19, 2019,
Insureds filed a response arguing that People’s Trust’s demand for
appraisal was untimely and that People’s Trust had waived appraisal
by failing to demand appraisal as an affirmative defense to the original
complaint, by filing a counterclaim (count II for breach of contract)
seeking to void coverage, and by otherwise participating in the
litigation.

The trial court docket reflects that, on April 10, 2019, the trial court
held a hearing on People’s Trust’s omnibus motion during its five-
minute motion calendar. There is no hearing transcript. Following the
hearing, the trial court entered an order denying People’s Trust’s
motion to compel appraisal. The order says simply, “Defendant’s
Motion to Compel Appraisal is denied based on Court’s determination
that Defendant’s right to appraisal has been waived by Defendant
actively litigating this case.”  People’s Trust appeals this non-final
order. We have jurisdiction. See Fla. R. App. P. 9.130(a)(3)(C)(iv).

II. ANALYSIS4

A. Waiver based on affirmative defenses

Insureds first argue that People’s Trust waived the right to compel
appraisal by not invoking its appraisal right as an affirmative defense.
In general, where an insured files a first party breach of contract action
against an insurer and the insurer fails to either (i) immediately move
to compel appraisal, or (ii) seek to invoke its right to appraisal as an
affirmative defense in its first responsive pleading, the insurer will,
because of the insurer’s active litigation of the case, be deemed to have
waived its right to seek appraisal. See Castilla, 18 So. 3d at 705
(concluding the insurer did not waive its right to seek appraisal by
actively participating in the litigation where, after moving unsuccess-
fully to dismiss the insureds’ complaint, insurer raised its right to
appraisal under an insurance policy as an affirmative defense);
Gonzalez v. State Farm Fire & Cas. Co., 805 So. 2d 814, 817 (Fla. 3d
DCA 2000) (concluding that State Farm did not waive its right to seek
appraisal by actively participating in the litigation where, within thirty
days after the homeowner’s filed suit, “State Farm promptly answered
and in the answer, demanded appraisal”); Gray Mart, Inc. v. Fire-
man’s Fund Ins. Co., 703 So. 2d 1170, 1771 (Fla. 3d DCA 1997)
(determining that “[Insurer] waived its right to an appraisal by actively
and aggressively litigating this cause for over fourteen months and not
demanding an appraisal until approximately one month prior to the
scheduled trial”). While People’s Trust did not seek to invoke its right
to appraisal as an affirmative defense in response to Insureds’
complaint,5 People’s Trust did, in the same pleading containing its
affirmative defenses, assert two counterclaims expressly seeking
Insureds’ compliance with the appraisal provision. Specifically,
People Trust’s claims for injunctive relief/specific performance
(count I) and for declaratory relief (count III) sought, in part, Insureds’
compliance with the appraisal demand People’s Trust had earlier
made in its March 20, 2018 letter. Because People’s Trust invoked its
right to appraisal in its first responsive pleading, we conclude People’s
Trust did not waive the right to seek appraisal by actively litigating the
case. See Castilla, 18 So. 3d at 705; Gonzalez, 805 So. 2d at 817.

B. Waiver based on breach of contract claim

Insureds next argue that People’s Trust waived the right to compel
appraisal because one of its counterclaims—count II for breach of
contract—sought to void the policy because of Insureds’ refusal to
participate in appraisal. We reject this contention because, generally,

a party will not be deemed to have waived appraisal unless the party’s
litigation position is inconsistent with the party’s assertion of the right
to appraisal. See Citizens Prop. Ins. Corp. v. Admiralty House, Inc., 66
So. 3d 342, 344-45 (Fla. 2d DCA 2011) (concluding the insured did
not waive the right to appraisal because the insured’s complaint
seeking damages was not a “position inconsistent” with the insured’s
demand for appraisal) (emphasis added). Under the undisputed facts
of this case, we cannot conclude that, by alleging an alternate breach
of contract claim in a counterclaim that expressly pleaded entitlement
to appraisal, People’s Trust maintained a position inconsistent with its
demand for appraisal.6 Thus, we conclude that the trial court erred, as
a matter of law, in finding that People’s Trust waived the right to
compel appraisal by actively litigating7 this case.

C. Waiver based on timeliness of demand

Finally, without citation to authority, Insureds contend that
People’s Trust’s March 20, 2018 appraisal demand was untimely
because it was sent after Insureds’ March 6, 2018 filing of their
lawsuit. According to Insureds’ answer brief, People’s Trust “was
informed that suit had already been filed and was provided copies of
all pleadings on March 21, 2018.” (Emphasis added).8 People’s Trust
counters that it was not aware of Insureds’ lawsuit until March 30,
2018, when People’s Trust was served with process electronically by
Florida’s Department of Financial Services.

We do not reach the legal issue of whether an insurer’s appraisal
demand is untimely if sent after the insurer receives notice of an
insured’s lawsuit against it because there is nothing in this record
indicating that People’s Trust had actual knowledge of Insureds’
lawsuit when People’s Trust sent Insureds its March 20, 2018 letter
demanding appraisal. People’s Trust’s March 20, 2018 appraisal
demand letter pre-dated both the date identified by Insureds in their
initial brief as to when Insureds notified People’s Trust of Insureds’
lawsuit (March 21st) and the date People’s Trust was served with the
lawsuit (March 30th). We, therefore, reject Insureds’ argument that
People’s Trust’s appraisal demand was filed in response to Insureds’
lawsuit and was, thus, somehow untimely.

D. Remedy on Remand

Having concluded that People’s Trust’s appraisal demand was not
untimely and that People’s Trust did not waive its right to compel
appraisal, we reverse the trial court’s April 10, 2019 non-final order.
We do not, however, as People’s Trust urges, remand for entry of an
order compelling appraisal. Rather, recognizing both that: (i) the
parties’ pleadings raise coverage issues, and (ii) the trial court has
discretion to control the order in which coverage issues and appraisal
proceed,9 we remand for the trial court to reconsider People’s Trust’s
motion to compel appraisal.10

III. CONCLUSION

The trial court erred in concluding that People’s Trust waived the
right to compel appraisal in this case. We, therefore, reverse the trial
court’s April 10, 2019 non-final order denying People’s Trust’s
motion to compel appraisal, and, recognizing the trial court has the
discretion to determine the order in which  coverage issues and
appraisal are determined, we remand for the trial court to reconsider
anew People’s Trust’s motion to compel appraisal.

Reversed and remanded for proceedings consistent with this
opinion.
))))))))))))))))))

1In their answer brief, Insureds represent that they also provided People’s Trust with
their own estimate of the scope of repairs, which the limited record before us appears
to confirm.

2Insured Sergio Serrano joined as a plaintiff in the amended complaint.
3As discussed in section II(C), infra, People’s Trust maintains it was not aware of

Insureds’ lawsuit until March 30, 2018, when People’s Trust was served with process
electronically by Florida’s Department of Financial Services.

4In reviewing an order denying a motion to compel appraisal, the trial court’s
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factual findings are reviewed for competent, substantial evidence and the lower court’s
application of the law to the facts is reviewed de novo. See Fla. Ins. Guar. Ass’n v.
Castilla, 18 So. 3d 703, 704 (Fla. 4th DCA 2009).  Because the underlying facts with
respect to the waiver issue are not in dispute, we review and address only the lower
court’s legal determination as to waiver.

5As explained in section I.C., supra, People’s Trust’s second and fourth affirmative
defenses sought to avoid coverage (i.e., coverage defenses) due to Insureds’ failure to
participate in the appraisal process. Simply referencing the appraisal clause therein, by
itself, may not have been sufficient to invoke People’s Trust’s right to appraisal. See
Transamerica Ins. Co. v. Weed, 420 So. 2d 370, 370-72 (Fla. 1st DCA 1982) (finding
the insurer waived its right to compel arbitration where the insurer’s affirmative defense
asserting that its insured had “failed and refused to comply with their obligation under
the provisions of their policy of insurance” was too vague, and did not specifically seek
to invoke or assert arbitration rights).

6See Fla. R. Civ. P. 1.110(g) (“A party may also state as many separate claims or
defenses as that party has, regardless of consistency and whether based on legal or
equitable grounds or both.”).

7Indeed, the only “active litigation” by People’s Trust that occurred in the nearly
seven-month period between the filing of People’s Trust’s first responsive pleading
(April 3, 2018) and its omnibus motion seeking to compel arbitration (October 29,
2018) was People’s Trust request for an extension of time to respond to Insureds’ initial
set of discovery requests and People’s Trust’s subsequent discovery responses.

8Insureds provide no context or record citation for this statement, but it is presumed
that Insureds’ counsel sent a letter to People’s Trust enclosing a copy of the complaint.

9See Citizens Prop. Ins. Corp. v. Mango Hill Condo. Ass’n 12 Inc., 54 So. 3d 578,
581 (Fla. 3d DCA 2011); Citizens Prop. Ins. Corp. v. Galeria Villas Condo. Ass’n, 48
So. 3d 188, 191-92 (Fla. 3d DCA 2010); Sunshine State Ins. Co. v. Rawlins, 34 So. 3d
753, 754 (Fla. 3d DCA 2010); Paradise Plaza Condo. Ass’n v. Reinsurance Corp. of
N.Y., 685 So. 2d 937, 941 (Fla. 3d DCA 1996).

10While we express no opinion on the order in which the determinations should
proceed, we do encourage the lower court to elaborate on its reasoning when exercising
its discretion as to the order in which coverage issues and appraisal will be determined.
See Fla. R. App. P. 9.130(a)(3)(C)(iv) (providing for appellate review of non-final
orders determining entitlement to appraisal under an insurance policy).

*        *        *

A TO Z GIFTS & MORE, LLC, etc., et al., Appellants, v. MERCHANT DATA
SYSTEMS, LLC, etc., Appellee. 3rd District. Case No. 3D19-2070. L.T. Case No. 18-
7093. Opinion filed May 13, 2020. An Appeal from a non-final order from the Circuit
Court for Miami-Dade County, John W. Thornton, Jr., Judge. Counsel: Steinberg &
Associates, P.A., and Richard L. Steinberg, for appellants. L.M. Schneider Law, P.A.,
and Leslie Mark Schneider (Fort Lauderdale), for appellee.

(Before LOGUE, HENDON, and LOBREE, JJ.)

(PER CURIAM.) Affirmed. See Global Satellite Commc’n Co. v.
Sudline, 849 So. 2d 466, 469 (Fla. 4th DCA 2003) (“[T]he failure to
pay money in Florida, standing alone, would not suffice to obtain
jurisdiction over a nonresident defendant. But, where a requirement
to pay money in Florida has been coupled with a Florida venue
selection clause in a contract, courts have held that the nonresident
defendant should reasonably expect to be haled into court in Florida.”
(citations omitted)); Intel-Pas, Inc. v. Jones, 389 So. 2d 1085, 1086
(Fla. 3d DCA 1980) (holding that when agreement “is silent as to the
place of payment,” “[t]he law then implies that payment is to be made
where the payee resides or has an established place of business and
where payment under the contract may be made”).

*        *        *

Insurance—Homeowners—All risk policy—Concurrent cause
doctrine—Where water damage to insured home was caused by water
entering home through walls and windows, an excluded cause, and by
water entering through door, a cause which was not excluded, trial
court erred in granting directed verdict in favor of insured on basis of
concurrent cause doctrine because policy contained an anti-concurrent
cause provision—Because evidence of water entering through the walls
and windows was undisputed and expressly excluded by policy, entire
loss is excluded from coverage due to anti-concurrent cause provision

SECURITY FIRST INSURANCE COMPANY, Appellant, v. JOHN CZELUSNIAK,
Appellee. 3rd District. Case No. 3D19-589. L.T. Case No. 16-32003. Opinion filed
May 13, 2020. An Appeal from the Circuit Court for Miami-Dade County, David C.
Miller, Judge. Counsel: Colodny Fass, and Amy L. Koltnow (Sunrise), for appellant.

Best & Menendez and Virginia M. Best; Law Offices of Anthony Accetta, P.A., and
Anthony Accetta; Law Office of Lazaro Vazquez, P.A., and Lazaro Vazquez; Eduardo
Gomez, for appellee.

(Before FERNANDEZ, LOGUE, and SCALES, JJ.)

(FERNANDEZ, J.) Security First Insurance Company appeals the
trial court’s order granting a directed verdict in favor of John
Czelusniak, the insured. Upon review of the record, we reverse the
directed verdict due to the anti-concurrent cause provision in Security
First’s water damage exclusion endorsement.

The underlying case concerns water that entered the insured’s
home causing mold growth and damage to the interior. It is undisputed
that the insured’s insurance policy with Security First is an all-risk
policy. With an all-risk policy, the insured is only required to prove
that damage occurred during the policy period. Jones v. Federated
Nat. Ins. Co., 235 So. 3d 936, 941 (Fla. 4th DCA 2018). Subsequently,
the burden shifts to the insurer to prove that one of the policy exclu-
sions bars coverage. Id. If the insurer does not meet its burden, the
insurer must cover the loss. Id. It is undisputed that: 1) even though
damage may have occurred over a period of time, the property
sustained damage in 2016 during the coverage period; 2) water came
in through walls, windows, and doors resulting in damage to the
interior; and 3) the policy explicitly excludes water that enters through
walls and windows but does not explicitly exclude water entering in
through the door. Taking all of this into consideration, the trial court
granted the insured’s motion for directed verdict on the basis of the
concurrent cause doctrine, pursuant to Sebo v. American Home
Assurance Co., Inc., 208 So. 3d 694 (Fla. 2016). The trial court
reasoned that although water entering through the door is not ex-
pressly excluded, the jury would be unable to separate the water that
came in through the door (non-excluded cause) from water that came
in through the walls and windows (excluded causes). However, the
policy includes an anti-concurrent cause provision within the
exclusion endorsement. Because “in all-risk policies . . . construction
is governed by the language of the exclusionary provisions,” we find
that the trial court erred in directing the verdict in favor of the insured
in contravention of the anti-concurrent cause provision. Id. at 697.

Generally, “when independent perils converge and no single cause
can be considered the sole or proximate cause, it is appropriate to
apply the concurring cause doctrine.” Id. However, when the insurer
explicitly avoids the application of the concurring-cause doctrine with
an anti-concurrent cause provision1, the plain language of the policy
precludes recovery. See Id. at 700; Jones v. Federated Nat. Ins. Co.,
235 So. 3d 936, 941 (Fla. 4th DCA 2018) (“If the insurer fails to
establish either a sole or efficient proximate cause, and there are no
applicable anti-concurrent cause provisions, then the concurrent cause
doctrine must be utilized.”); Liberty Mut. Fire Ins. Co. v. Martinez,
157 So. 3d 486, 487 n.1 (Fla. 5th DCA 2015) (“[P]arties may contract
around the concurrent cause doctrine with an anti-concurrent cause
provision.”).

Security First’s policy, as amended by the “Water Damage
Exclusion Endorsement,” provides:

1. We do not insure for loss caused directly or indirectly by any of the

following. Such loss is excluded regardless of any other cause or
event contributing concurrently or in any sequence to the loss: . . .
c. Water Damage, meaning: . . .
(6) Water penetration through the roof system or exterior walls or
windows . . . .

(Emphasis added). While there is no provision in the policy expressly
excluding damage from water penetrating through the doors of the
dwelling, the policy expressly excluded damage from water penetrat-
ing through the “roof system or exterior walls or windows . . . .”
Because evidence of water entering through the exterior walls and
windows was undisputed and is expressly excluded by the policy, the
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entire loss is excluded from coverage due to the anti-concurrent cause
provision regardless of any other cause or event contributing concur-
rently or in any sequence to the loss. See Martinez, 157 So. 3d at 486
(holding that, upon a plain reading of the policy language, the anti-
concurrent cause provision expressly excluded the insured’s loss as it
specifically excluded losses that occurred directly or indirectly from
subsurface water pressure).

Accordingly, the anti-concurrent cause provision, coupled with the
undisputed evidence that the loss was caused by a combination of both
excluded and covered perils, foreclosed the analysis of whether the
jury could legally or factually separate the damage caused by water
coming through the door from water coming through the walls and
windows. Therefore, we hold that the trial court erred in directing the
verdict in favor of the insured and reverse and remand for the trial
court to direct the verdict in favor of Security First.

Reversed and remanded with instructions.
))))))))))))))))))

1“An anti-concurrent cause provision is a provision in a first-party insurance policy
that provides that when a covered cause and noncovered cause combine to cause a loss,
all losses directly and indirectly caused by those events are excluded from coverage.”
Liberty Mut. Fire Ins. Co. v. Martinez, 157 So. 3d 486, 487 n.1 (Fla. 5th DCA 2015).

*        *        *

Insurance—Contractors—Insurer had no duty to defend construction
company in action alleging that company’s employee or agent caused
damage to condominium building where the damage occurred above
the third story of the condominium building, and the policy contained
an exclusion for construction damage to a building more than three
stories in height

SOUTH WINDS CONSTRUCTION CORP., Appellant, v. PREFERRED CON-
TRACTORS INSURANCE COMPANY RISK RETENTION GROUP, LLC, et al.,
Appellees. 3rd District. Case No. 3D18-2131. L.T. Case No. 16-12634. May 13, 2020.
An Appeal from the Circuit Court for Miami-Dade County, Spencer Eig, Judge.
Counsel: Florida Advocates, and Russel M. Lazega and Yasmin Gilinsky (Dania
Beach), for appellant. Phelps Dunbar LLP, and Justin N. Shindore (Tampa), for
appellee, Preferred Contractors Insurance Company Risk Retention Group, LLC.

(Before SALTER, FERNANDEZ and LOBREE, JJ.)

(PER CURIAM.) South Winds Construction Corp. (“South Winds”)
appeals a final judgment and order granting a cross-motion for
summary judgment rejecting South Winds’ third-party claim against
its insurer, Preferred Contractors Insurance Company Risk Retention
Group, LLC (“PCIC”). The trial court also denied South Winds’
motion for summary judgment. South Winds contended that PCIC
had a contractual duty to defend South Winds regarding a
construction-related claim against South Winds for allegedly causing
water damage at the Parc Central Aventura condominium building.
South Winds’ third-party complaint attached a copy of the complaint
against it, a copy of the PCIC insurance policy, and other documents
pertaining to the claim. The complaint against South Winds specifi-
cally alleged that the water damage was caused by South Winds when:
“an agent or employee of South Winds . . . caus[ed] damage to unit
1115 and 21 units, elevator landings and corridors from the 6th to the
11th floor.”

The insurance policy issued by PCIC to South Winds (“Policy”),
also attached to the third-party complaint, included an exclusion for
construction projects of more than three stories in height:

2. Exclusions

This insurance does not apply to:
[. . .]
ab. Buildings and Structures Exceeding Three Stories

. . . “[P]roperty damage” arising out of, resulting from, caused by,
contributed to by, or in any way related to work, development,
construction, renovation or reconstruction on any building, house,
apartment, condominium or any other structure that exceeds three
stories in height when measured from ground level to the highest

point. This exclusion applies to exclude coverage for work on
buildings higher than three stories whether as planned, while any
insured is working thereon, as completed, or when the injury or
damage occurs or is caused . . . .
Our standard of review of the policy provisions and allegations is

de novo. Advanced Sys., Inc. v. Gotham Ins. Co., 272 So. 3d 523, 526
(Fla. 3d DCA 2019). An insurer’s duty to defend is separate from its
duty to indemnify and more extensive. Id. It was and is PCIC’s burden
to establish that the allegations against it are entirely outside the
coverage provisions of the Policy. Id. at 527.

In the present case, applying the “eight corners rule”1 to the four
corners of the third-party complaint (including attached exhibits), and
the four corners of the Policy, it is indisputable that the claim against
South Winds for which South Winds sought a defense from PCIC
involved construction-related water damage above the third floor of
the Parc Central Aventura condominium building. This placed the
claim squarely and unambiguously within the exclusion from
coverage applicable to work in buildings above three stories in height.

The trial court’s denial of South Winds’ motion for summary
judgment, and the order and final judgment granting PCIC’s cross-
motion for summary judgment, were correct.

Affirmed.
))))))))))))))))))

1Mid-Continent Casualty Co. v. Royal Crane, LLC, 169 So. 3d 174, 182 (Fla. 4th
DCA 2015) (“An insurer’s duty to defend arises from the ‘eight corners’ of the
complaint and the policy.”). Although there are also limited exceptions to the “eight
corners rule,” a consideration of such exceptions is unnecessary in the present case. See
R. Hugh Lumpkin & Alex Stern, We Need A Hard Eight: Florida’s Growing Exception
to the Eight Corners Rule, 89 Fla. B.J., 8, 10 (March 2015).

*        *        *

Torts—Banks—It was error to enter summary judgment for defen-
dant bank in action alleging that bank’s negligence enabled a corporate
officer to steal money from plaintiff corporation by allowing the officer
to create a separate account under a similar, but fake name using the
social security number of another corporate officer, and by changing
the signatories on the corporate plaintiff’s account—Genuine issues of
material fact preclude summary judgment on counts alleging bank’s
negligence—Action was not barred by provision of Uniform Commer-
cial Code which bars a customer from making a claim against a bank
for an unauthorized signature or an alteration of an instrument when
the customer fails to report the problem within 180 days of receiving
statement—Trial court erred in entering summary judgment on basis
of ratification where there was no showing that corporation or its
principals knew that bank account was being used to steal funds

ABC SALVAGE, INC., Appellant, v. BANK OF AMERICA, N.A., etc., et al.,
Appellees. 3rd District. Case No. 3D18-1232. L.T. Case No. 09-58138. May 13, 2020.
An Appeal from the Circuit Court for Miami-Dade County, Reemberto Diaz, Judge.
Counsel: Solomon Appeals, Mediation & Arbitration, and Donna Greenspan Solomon
(Fort Lauderdale); Lawrence J. Bohannon, P.A., and Lawrence J. Bohannon (Fort
Lauderdale), for appellant. Liebler Gonzalez & Portuondo, and Adam J. Wick and Alan
Michael Pierce, for appellee Bank of America.

(Before EMAS, C.J., and LOGUE and GORDO, JJ.)

(LOGUE, J.) ABC Salvage, Inc. (“ABC”) appeals the trial court’s
entry of an order granting final summary judgment in favor of Bank
of America, N.A. (“BANA”). Among other things, ABC’s chief
financial officer stole funds by creating a separate account at BANA
under a similar, but fake name using the social security number of
another corporate officer and by changing the signatories on ABC’s
corporate account at BANA. ABC sued BANA for its role in allowing
the theft to take place. Because disputed issues of material fact exist as
to ABC’s causes of action that sound in negligence, we affirm in part
and reverse in part.

FACTS
In this review of an order granting summary judgment, we state the
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facts in the light most favorable to the non-movant. See, e.g.,
Moradiellos v. Gerelco Traffic Controls, Inc., 176 So. 3d 329, 334-35
(Fla. 3d DCA 2015). ABC is a Florida corporation engaged in the
business of salvaging and selling scrap metal. Ernest Moczik was
ABC’s buyer and salesman. His wife, Barbara Casavant, was its titular
president. Frank Greenberg was its bookkeeper and chief financial
officer.

In 1990, ABC opened a corporate checking account at a bank
which ultimately merged with BANA. The account’s signature card
had three authorized signers: Moczik, Casavant, and Greenberg. ABC
did business under the name “B.C. Salvage.” Accordingly, almost all
checks received by ABC were made payable to “B.C. Salvage” and
were delivered to Greenberg for deposit into ABC’s account at
BANA.

On January 14, 2000, Greenberg opened a separate account at
BANA in the name of himself and a nonexistent person, “Barbara C.
Savage.” To open the account, Greenberg used the social security
number of Casavant, who was also a BANA customer. BANA had
internal procedures intended to prevent the opening of multiple
accounts under the names of different persons using the same social
security number. Nevertheless, BANA allowed Greenberg to open
this account.

Greenberg then began depositing checks from ABC’s customers—
made payable to the “B.C. Salvage”—into the “Barbara C. Savage”
account. Apparently, Greenberg then used the “Barbara C. Savage”
account to pay ABC’s legitimate expenses, to transfer funds to
Moczik, and to fraudulently transfer funds to himself. There is
evidence that BANA’s policies and procedures required checks in
excess of $25,000 to be reviewed by a bank supervisor before deposit
but BANA allowed at least one $90,000 check that was payable to
“B.C. Salvage” to be deposited into the “Barbara C. Savage” account
without this review which might have detected the fraud.

On June 16, 2004, Greenberg, without authorization from ABC,
convinced BANA to change the signature card on ABC’s corporate
checking account. The new card removed the name of Casavant—the
President of ABC—and inserted as President the non-existent Barbara
C. Savage. The signature card also listed Greenberg as Secretary and
Rosita Greenberg as Treasurer. During the years 2004 through 2006,
a BANA manager waived the normal holding period for the transfer
of funds based on checks by ABC customers that were being depos-
ited into the “Barbara C. Savage” account, thus allowing Greenberg
faster access to funds deposited in that account. There is evidence that
a bank manager and a teller at BANA received gifts in the amount of
$100 or $200 from Greenberg. When Casavant learned of the
existence of the “Barbara C. Savage” account which was using her
social security number, she demanded to see the statements for the
account, which BANA initially refused.

ABC sued Greenberg and BANA. At one point, the complaint,
which was amended several times, contained 24 counts. ABC
voluntarily dismissed some counts and other counts targeted only
Greenberg, against whom a stipulated order of default was entered.
BANA made a series of motions for summary judgment on the
remaining counts, which the trial court granted. ABC timely appealed.

ANALYSIS
We affirm without extended discussion the trial court’s grant of

summary judgment on all counts except for the following counts. We
reverse as to counts VII (negligence in opening “Barbara C. Savage”
account), VIII (negligence for failure to detect fraud), IX (negligence
for failure to detect money laundering), X (negligence for paying
checks to “Barbara C. Savage” account), and XXIII (negligent
supervision). Regarding these counts we find a genuine issue of
material fact precluding summary judgment.

A. Summary Judgment Standard.

A trial court’s ruling on a motion for summary judgment is
reviewed de novo. Volusia Cnty. v. Aberdeen at Ormond Beach, L.P.,
760 So. 2d 126, 130 (Fla. 2000)). “Summary judgment is proper if
there is no genuine issue of material fact and if the moving party is
entitled to a judgment as a matter of law.” Id. Summary judgment “is
designed to test the sufficiency of the evidence to determine if there is
sufficient evidence at issue to justify a trial or formal hearing on the
issues raised in the pleadings.” The Fla. Bar v. Greene, 926 So. 2d
1195, 1200 (Fla. 2006).

“A court considering summary judgment must avoid two ex-
tremes.” Gonzalez v. Citizens Property Ins. Corp., 273 So. 3d 1031,
1035 (Fla. 3d DCA 2019). On one hand, “a motion for summary
judgment is not a trial by affidavit or deposition. Summary judgment
is not intended to weigh and resolve genuine issues of material fact,
but only identify whether such issues exist. If there is disputed
evidence on a material issue of fact, summary judgment must be
denied and the issue submitted to the trier of fact.” Perez-Gurri Corp.
v. McLeod, 238 So. 3d 347, 350 (Fla. 3d DCA 2017). At the same
time, a “party should not be put to the expense of going through a trial,
where the only possible result will be a directed verdict.” Perez-Rios
v. Graham Cos.,183 So. 3d 478, 479 (Fla. 3d DCA 2016) (citing
Martin Petroleum Corp. v. Amerada Hess Corp., 769 So. 2d 1105,
1108 (Fla. 4th DCA 2000)). Finally, as we said in Encarnacion v.
Lifemark Hospitals of Florida, 211 So. 3d 275 (Fla. 3d DCA 2017):

A dispute as to a material fact is genuine if there is sufficient evidence

for a reasonable jury to return a verdict for the non-moving party.
Bishop v. R. J. Reynolds Tobacco Co., 96 So. 3d 464, 467 (Fla. 5th
DCA 2012) (“Issues of fact are ‘genuine’ only if a reasonable jury,
considering the evidence presented, could find for the non-moving
party.”) (citing Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 249,
106 S.C. 2505, 91 L.Ed.2d 202 (1986)).

Id. at 277.
B. Section 674.406(6) of Florida Statutes.

The trial court granted summary judgment on two grounds. First,
the trial court found that the causes of action were barred by section
674.406(6), Florida Statutes, which is part of Florida’s Uniform
Commercial Code. Section 674.406(6) bars a customer from making
a claim against a bank for an unauthorized signature or an alteration
of an instrument when the customer fails to report the problem within
180 days of receiving his or her statement. It provides:

(6) Without regard to care or lack of care of either the customer or the

bank, a customer who does not within 180 days after the statement or
items are made available to the customer (subsection (1)) discover
and report the customer’s unauthorized signature on or any alteration
on the item or who does not, within 1 year after that time, discover and
report any unauthorized endorsement is precluded from asserting
against the bank the unauthorized signature or alteration. If there is
a preclusion under this subsection, the payor bank may not recover for
breach of warranty under s. 674.2081 with respect to the unauthorized
signature or alteration to which the preclusion applies.

§ 674.406(6), Fla. Stat. (2019) (emphases added).
In Anderson v. Branch Banking & Trust Co., 119 F. Supp. 3d 1328,

1356-58 (S.D. Fla. 2015), the court held that, while this section bars
an action by certain customers asserting a bank was negligent in
allowing funds to be transferred out of their accounts, it did not bar
actions by other customers asserting the bank was negligent in
allowing accounts to be created in their names using forged signa-
tures. In so holding, the court noted that “[p]laintiffs’ accusations with
respect to BankAtlantic’s lack of care exceed simple objections to
unauthorized funds transfers. Instead, they extend to the imprudent
handling of the account openings.” Id. at 1358. See Gilson v. TD Bank,
N.A., 2011 WL 294447, at *8-10 (S.D. Fla. 2011) (“Because the crux
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of Plaintiffs’ negligence claim is TD Bank’s lack of care during the
account openings, not the wire transfers . . . . the Court holds that UCC
Article 4A as adopted by Florida law does not preempt Plaintiffs’
negligence claim.”).

Here, ABC has provided evidence that, if credited by the jury,
indicates BANA could have been negligent, among other things, in
allowing Greenberg to open the “Barbara C. Savage” account; to
make the unauthorized change of the signatures on the ABC corporate
account; and to allow the deposit of at least some of the larger checks
made out to B.C. Salvage to the “Barbara C. Savage” account. In
addition, there is a disputed issue of material fact concerning whether
BANA provided ABC the bank statements or other items that would
have allowed a reasonably diligent customer to detect the thefts that
ensued. This is particularly true because it appears that ABC would
have needed access to the statements in both the ABC corporate
account and the “Barbara C. Savage” account to detect some of the
thefts. For these reasons, section 674.406(6) does not justify entry of
summary judgment on the negligent counts identified above.

C. Ratification.

The trial court also granted summary judgment based on ratifica-
tion. Under Florida law, “[r]atification of an agreement occurs where
a person expressly or impliedly adopts an act or contract entered into
in his or her behalf by another without authority.” Deutsche Credit
Corp. v. Peninger, 603 So. 2d 57, 58 (Fla. 5th DCA 1992) (citations
omitted). Ratification cannot occur unless the principal has “full
knowledge of all material facts and circumstances relating to the
unauthorized act or transaction at the time of the ratification.” Id.
(citing G & M Restaurants Corp. v. Tropical Music Serv., Inc., 161 So.
2d 556, 558 (Fla. 2d DCA 1964). Moreover, the issue of whether an
agent’s act has been ratified by the principal is a question of fact.
Frankenmuth Mut. Ins. Co. v. Magaha, 769 So. 2d 1012, 1022 (Fla.
2000).

Here, BANA asserts ABC ratified the creation of the “Barbara C.
Savage” account because, among other reasons, Moczik received
transfers from that account. It is far from clear in this record, however,
that either Moczik realized the account was different or, even if he did,
that Moczik was acting on behalf of ABC in doing so. Thus, while
ABC and some of its principals may have received checks from the
“Barbara C. Savage” account, an issue of fact remains whether ABC
or its principals realized the account was being used to steal funds
from ABC. Because we are required in this summary judgment
analysis to draw all reasonable inferences in favor of the non-movant,
we find that the record contains genuine disputes as to material issues
of fact on this point and the other points discussed above.

Affirmed in part and reversed in part.

*        *        *

Contracts—Jurisdiction—Mandatory forum selection clause—Where
Master Service Provider Agreement contained express forum selection
and jurisdiction provisions requiring mediation and/or litigation to
take place in Georgia and in Georgia state courts, Florida trial court
properly dismissed action for breach of agreement without prejudice
based on mandatory forum selection clause

VISUAL TECHNOLOGY AND EXTRUSIONS, LLC, Appellant, v. HOME DEPOT,
U.S.A., INC., Appellee. 3rd District. Case No. 3D19-2059. L.T. Case No. 19-15828.
Opinion filed May 13, 2020. An Appeal from the Circuit Court for Miami-Dade
County, Daryl E. Trawick, Judge. Counsel: López-Brignoni Law, P.A., and Alfredo
López-Brignoni, for appellant. Bast Amron LLP, and Brett M. Amron and Peter J.
Klock, II; Bondurant Mixson & Elmore, LLP, and Adam T. Mills and Ronan P.
Doherty (Atlanta, GA), for appellee.

(Before EMAS, C.J., and FERNANDEZ and HENDON, JJ.)

(HENDON, J.) Visual Technology and Extrusions, LLC, (“Vitex”),
a Florida-based company, appeals from the trial court’s dismissal
without prejudice of its complaint against Home Depot, USA, Inc.

(“Home Depot”), a Georgia corporation. Vitex sued Home Depot for
anticipatory breach of contract, fraud in the inducement, negligent
misrepresentation, contractual unconscionability, and equitable
estoppel. The trial court dismissed the action without prejudice based
on the mandatory forum selection clause in the service agreement. We
affirm.

 Vitex entered into a Master Service Provider Agreement
(“MSPA”) with Home Depot as one of Home Depot’s independent
service providers, to be assigned work in the Miami-Dade area. When
Vitex was not assigned any work months into the relationship, Vitex
sued Home Depot in Miami-Dade County. The MSPA contains
express forum selection and jurisdiction provisions requiring
mediation and/or litigation to take place in Georgia and in Georgia
state courts. There is no language giving the party a choice of forum.
See Michaluk v. Credorax (USA), Inc., 164 So. 3d 719 (Fla. 3d DCA
2015). As we explained in Michaluk, “If the forum selection clause
states or clearly indicates that any litigation must or shall be initiated
in specified forum,” then the clause is mandatory and must be honored
by the trial court in the absence of a showing that the clause is
unreasonable or unjust. Id. at 722; see also Celistics, LLC v. Gonzalez,
22 So. 3d 824 (Fla. 3d DCA 2009) (holding the forum selection clause
was mandatory, not permissive).  We conclude that the trial court
correctly dismissed Vitex’s complaint without prejudice for Vitex to
file in Georgia state courts, as mandated by the contractual forum
selection provision.

Finally, we find no merit to Vitex’s argument that the MSPA forum
selection provision is against public policy as set forth in section
47.025, Florida Statutes (2020). Because the MSPA is not a contract
for improvement to real property, section 47.025 is inapplicable.

Affirmed.

*        *        *

Dissolution of marriage—Child custody—Modification—Attorney’s
fees—Costs—Voluntary dismissal—Marital settlement agreement in
which parties waived right to attorney’s fees did not preclude former
wife from seeking attorney’s fees in modification proceedings in which
husband sought sole parental responsibility and 100% of time-sharing,
issues which required trial court to determine best interests of
child—Trial court did not abuse its discretion in determining, after
evidentiary hearing, that former wife  lacked need and had present
ability to pay fees—Assessment of taxable costs under rule 12.420(c)
was mandatory where former husband voluntarily dismissed modifica-
tion petition—Trial court erred in denying former wife’s supplemental
request for costs pursuant to this rule

HADASSA HELINSKI, Appellant, v. PAUL BRIAN HELINSKI, Appellee. 3rd
District. Case No. 3D19-1273. L.T. Case No. 10-25061. May 13, 2020. An Appeal
from a non-final order from the Circuit Court for Miami-Dade County, Monica Gordo,
Judge. Counsel: Shahady & Wurtenberger, P.A., and John J. Shahady (Fort Lauder-
dale); John M. Ross, P.A., and John M. Ross (Fort Lauderdale), for appellant. Paul
Brian Helinski, in proper person.

(Before EMAS, C.J., and SCALES and MILLER, JJ.)

(EMAS, C.J.)
INTRODUCTION

Hadassa Helinski, the former wife, appeals a post-judgment order
denying her motion for attorney’s fees and costs. The trial court
denied the motion for attorney’s fees, concluding after an evidentiary
hearing that credible evidence established that the former wife lacked
the need and had the present ability to pay her attorney’s fees. Upon
our review, and applying an abuse of discretion standard to this
determination, we affirm that determination. However, we reverse
that portion of the trial court’s order that denied costs to the former
wife, as the former wife was entitled to an award of taxable costs
pursuant to Florida Family Law Rule of Procedure 12.420(c)
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following the former husband’s filing of a notice of voluntary
dismissal.

FACTS AND PROCEDURAL BACKGROUND

The former husband and former wife have four minor children
together. The parties divorced and, in March of 2013, entered into a
marital settlement agreement (“the Agreement”), which the trial court
approved and incorporated into the final judgment. Two sections of
that Agreement are relevant here:

ATTORNEYS’ FEES: The Husband shall pay Twenty-Five

Thousand Dollars ($25,000) in attorney’s fees to the attorney for the
Wife, Richard Burton within thirty (30) days of the entry of the final
judgment. Except for the payment provided for in the paragraph and
the payments for attorney’s fees and costs previously paid by the
Husband to the Wife’s attorney pursuant to court order, each of the
parties agrees to pay his or her own attorneys’ fees and court costs in
the negotiation and preparation of this Agreement and in any action
for dissolution of marriage or similar action brought and in any
future proceedings in any court.
. . .
DEFAULT: In the event either party of this Agreement defaults in his
or her obligations hereunder, the party in default shall be liable to the
non-defaulting party for all reasonable attorneys’ fees and court costs
in the enforcement of obligations created by this Agreement.

(Emphasis added).
Four years later, the former husband sought to modify the final

judgment, filing a petition (and later an amended and supplemental
petition) for modification of parental responsibility and timesharing.
The former husband sought sole parental responsibility and 100% of
the timesharing. The former wife filed a response as well as a motion
for temporary attorney’s fees and costs pursuant to section 61.16,
Florida Statutes (2017).

In October 2018—more than eighteen months after he filed his
petition—the former husband filed a notice of voluntary dismissal,
abandoning his petition to modify the final judgment and grant him
sole parental responsibility and 100% of the timesharing. Following
the former husband’s voluntary dismissal, the former wife filed a
supplement to her motion for temporary attorney’s fees and costs
under section 61.16, asserting that, in light of the voluntary dismissal,
she was also now entitled to an award of costs pursuant to Florida
Family Law Rule of Procedure 12.420(c).

Over the course of three separate days, the trial court held an
evidentiary hearing on the former wife’s motion for attorney’s fees
and costs. Counsel for the former wife testified that to date he had
billed nearly $159,098.75 in attorney’s fees for services rendered and
$27,528.28 for costs incurred. Counsel also testified that his client had
an outstanding balance of $54,377.35. In addition to the testimony of
the former wife’s attorney, the trial court heard testimony from the
former wife, former husband, former wife’s forensic accountant and
former wife’s fee expert. The former husband was pro se during the
evidentiary hearing (and in this appeal).

The trial court denied the former wife’s motion for attorney’s fees
and costs, finding that 1) under the terms of the Agreement, the former
wife waived any entitlement to attorney’s fees and costs; and 2) even
if they were not waived, sufficient credible evidence was presented
that the former wife lacked the need and had the ability to pay her
attorney’s fees, and that the former husband lacked the ability to pay
the former’s wife’s attorney’s fees. The former wife appeals the trial
court’s order.

STANDARD OF REVIEW AND ISSUES PRESENTED

“The standard of review for an award of attorney’s fees is abuse of
discretion.” Jaffe v. Jaffe, 147 So. 3d 578, 581 (Fla. 3d DCA 2014).
However, the trial court’s interpretation of the terms of a settlement
agreement is a question of law we review de novo. Id.; Laux v. Laux,

266 So. 3d 217, 218 (Fla. 4th DCA 2019) (noting that “because
entitlement to attorney’s fees in this case depends on the interpretation
of a contract, the court’s ruling is reviewed de novo.”)

The former wife contends the trial court erred because, inter alia:
1) a party cannot waive its right to attorney’s fees and costs for
proceedings relating to a child’s best interests; (2) the trial court failed
to make any written findings on need and ability to pay; and (3) even
if the trial court did not err in denying attorney’s fees, the former wife
was entitled to an award of taxable costs pursuant to rule 12.420(c),
following the former husband’s voluntary dismissal of his petition.

ANALYSIS

As noted above, the issue presented is whether the trial court erred
in denying the former wife’s motion for attorney’s fees and costs. We
begin our analysis with the language of section 61.16, Florida Statutes
(2019), which provides:

The court may from time to time, after considering the financial

resources of both parties, order a party to pay a reasonable amount for
attorney’s fees, suit money, and the cost to the other party of maintain-
ing or defending any proceeding under this chapter, including
enforcement and modification proceedings and appeals.

(Emphasis added).
“The purpose of this section is to ensure that both parties will have

a similar ability to obtain competent legal counsel.” Rosen v. Rosen,
696 So. 2d 697, 699 (Fla. 1997). The statute should be “liberally”
construed “to allow consideration of any factor necessary to provide
justice and ensure equity between the parties.” Id. at 700. For instance,
aside from need and ability to pay, the trial court may consider the
“history of the litigation; the duration of the litigation; the merits of the
respective positions; whether the litigation is brought or maintained
primarily to harass (or whether a defense is raised mainly to frustrate
or stall); and the existence and course of prior or pending litigation.”
Id.

The Agreement’s Waiver Provision is Not Controlling Where

the Issue Presented Requires the Trial Court to Determine the
Best Interests of the Child
The former husband contends that neither he nor the former wife

was permitted to seek an award of attorneys’ fees and costs pursuant
to section 61.16 because, by the express terms of their Agreement,
“each of the parties agrees to pay his or her own attorneys’ fees and
court costs in the negotiation and preparation of this Agreement and
in any action for dissolution of marriage or similar action brought and
in any future proceedings in any court.” (Emphasis added).

The former wife counters that a party cannot contract away her
prospective ability to “obtain an advocate” where the proceedings
pertain to a child’s best interests (for example, parental responsibility,
timesharing, child support), and that the trial court therefore erred in
determining that, by the Agreement, the former wife waived any right
to seek an award of attorney’s fees and costs.

In support of this contention, the former wife relies upon the Fourth
District’s decision in Bernstein v. Bernstein, 498 So. 2d 1270 (Fla. 4th
DCA 1986). In Bernstein, our sister court held that, in considering the
best interests of the child, a trial court has the discretion to award
temporary attorney’s fees, notwithstanding a provision in the marital
settlement agreement waiving each party’s right to attorney’s fees:

The rights of the minor child ordinarily have but one advocate, his

or her custodial parent. If that advocate can be deprived by contract of
the ability to retain competent counsel, then what the law says may not
be done directly could be accomplished indirectly.

Therefore, the rule that the parents cannot by contract adversely
affect the child’s rights must have a spillover effect on a contractual
provision that would deny counsel to a party in need. On the other
hand, the provision of the agreement in question for recovery of
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attorney’s fees by the prevailing party has the salutary effect of
eliminating harassment by reducing the number of frivolous matters
being placed in litigation. It is therefore necessary to achieve a balance
between these competing principles on a case-by-case basis, keeping
in mind the rights of the minor children involved.

Id. at 1274.
Our sister court amplified upon this reasoning in Engelsen v.

Landers, 699 So. 2d 1031 (Fla. 4th DCA 1997). In that case, unwed
parties, in anticipation of their child’s birth, entered into an agreement
for support of the child and waived any prospective right to attorneys’
fees and costs for subsequent proceedings involving the child. After
the child’s birth, the parties separated and the mother filed a paternity
action. By the time of the temporary relief hearing, the primary issues
were custody, child support, and attorney’s fees and costs. The trial
court granted the mother’s request for attorney’s fees and costs
notwithstanding the parties’ prior agreement to the contrary. Relying
on its rationale in Bernstein, the Fourth District affirmed, explaining:

In Bernstein, this court recognized that a contract dealing with child

support ‘will be given effect only to the extent that it is in the best
interests of the child.’ Bernstein was a case where the former wife
sought an upward modification of child support from that awarded in
a final judgment which incorporated the parties’ settlement agreement.
In the modification proceeding, the trial judge did not award attor-
ney’s fees to the former wife, finding that a provision in the settlement
agreement absolutely precluded such an award. This court reversed,
holding that the trial court had the discretion to award fees.
. . .
The point of Bernstein is that if the parents cannot contract away a
court’s ability to act in the best interest of their child, then they cannot
contract away one party’s ability to obtain an advocate to see that the
full story is developed in a child related proceeding.

Id. at 1032 (internal citations omitted).
Stated differently, where the issue in litigation requires the trial

court to determine what is in the best interests of the child, the trial
court has the discretion to award attorneys’ fees and costs pursuant to
section 61.16, notwithstanding any agreement between the parties
purporting to prospectively waive the right to seek an award of
attorneys’ fees and costs.

We agree with our sibling court and adopt the rationale of
Bernstein and Engelsen. The instant case is self-evidently a “child-
related case,” as the former husband sought sole parental responsibil-
ity and 100% timesharing with the parties’ four children. The former
husband lodged serious accusations against the former wife in
ostensible support of his request to restrict or remove altogether the
former wife’s timesharing with the children and her involvement in
decision making regarding the children. We conclude that here—as
in Bernstein and Engelsen—the waiver provision contained in the
Agreement did not preclude the former wife from seeking (or the trial
court, in its discretion, from awarding) attorney’s fees and costs
pursuant to section 61.16 where the issues being litigated required the
trial court to determine the best interests of the child. See Bernstein,
498 So. 2d at 1272 (holding: “The best interests of the children are
paramount in proceedings dealing with custody and child support.”)
See also Sanchez v. Sanchez, 647 So. 2d 1046 (Fla. 4th DCA 1994)
(reversing order denying motion for attorney’s fees and holding that,
in a post-judgment proceeding to modify custody and child support,
trial court had discretion under Bernstein to award attorney’s fees
notwithstanding parties’ settlement agreement providing that each
party would bear their own attorney’s fees and costs in subsequent
proceedings).

The Trial Court Made a Separate Determination of Need and

Ability to Pay Attorney’s Fees
Although the trial court concluded that the terms of the parties’

Agreement foreclosed consideration of the former wife’s motion, the
trial court did not conclude its consideration upon that finding.
Instead, and having conducted a three-day evidentiary hearing on the
former wife’s motion, the trial court determined that, even if the
Agreement did not foreclose an award of attorney’s fees, the former
wife’s motion for attorney’s fees should still be denied. The trial
court’s written order provided in pertinent part:

Nonetheless, even if the contractual language [of the Agreement] does

not govern, this Court finds after considering the credible evidence
presented that the award of attorney’s fees should be denied pursuant
to section 61.16 because the Former Wife lacks need and has a present
ability to pay attorney’s fees. See Hoff v. Hoff, 100 So. 3d 1164 (Fla.
4th DCA 2012). So long as the cause is not deemed to be frivolous,
this Court must consider the relative financial resources of the parties,
including the financial need of the requesting party and the ability to
pay of the other party. § 61.16, Fla. Stat. (2019); Ortiz v. Ortiz, 227 So.
3d 730, 732 (Fla. 3d DCA 2017). This Court heard extensive testi-
mony over fifteen hours regarding need and ability to pay and finds
that Former Wife does not have the need and Former Husband does
not have the ability to pay. Moreover, this Court does not find that the
litigation brought by Former Husband was frivolous or initiated with
ill intent. In fact, this Court finds that much of the attorneys’ fees here
were incurred unnecessarily.
Upon our review of the record, and the remainder of the order on

appeal, we hold that the trial court’s determinations are supported by
competent substantial evidence, that the order is legally sufficient, and
we affirm the trial court’s order denying the former wife’s motion for
attorney’s fees. Compare with Miron v. Richardson, 278 So. 3d 738,
739 (Fla. 1st DCA 2019) (noting: “In the final order, the trial court
made an express finding that Appellant’s ‘financial condition is
superior to the financial condition of’ Appellee. However, there is no
language in the final order showing that the court first found Appel-
lee’s need for financial assistance to retain counsel and Appellant’s
ability to provide the needed payment”); Allen v. Juul, 278 So. 3d 783,
785 (Fla. 2d DCA 2019) (concluding that no factual findings on need
and ability to pay were present where the final judgment simply stated:
“[Former Husband] is entitled to his reasonable attorneys’ fees
incurred as a result of [Former Wife’s] claim for return of her cash
deposits, to include his fees related to the 3 additional days of trial
necessitated by [Former Wife’s] claim . . . . [Former Wife’s] Motion
for Attorney’s Fee is denied.”)

Assessment of Costs Under Rule 12.420(c) is Mandatory

Following a Voluntary Dismissal
This does not end our analysis, however, because we must consider

a separate basis advanced in support of the former wife’s request for
costs. While it is true that the former wife’s initial motion sought an
award of both costs and attorney’s fees under section 61.16, the
former wife filed a supplemental motion seeking an award of costs on
the additional ground that the former husband’s voluntary dismissal
of his petition mandated an assessment of costs pursuant to Florida
Family Law Rule of Procedure 12.420. We agree that this rule
required the trial court to award taxable costs to the former wife
following the former husband’s voluntary dismissal of his petition.

Rule 12.420, entitled “Dismissal of Actions,” establishes the
procedures to be followed for voluntary and involuntary dismissals of
actions, and is similar (though not identical) to its civil counterpart,
Florida Rule of Civil Procedure 1.420 (“Dismissal of Actions”).1

What is identical in both rule 12.420 and rule 1.420 is that, upon a
voluntary dismissal of the action, the trial court is mandated to assess
costs. Rule 12.420(c) provides:

Costs. Costs shall be assessed, except that the court may not require

the payment of costs of a previously dismissed claim, which was
based on or included the same claim against the same adverse party as
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the current action.

(Emphasis added).
For comparison purposes, rule 1.420(d) provides in pertinent part:
Costs. Costs in any action dismissed under this rule shall be assessed

and judgment for costs entered in that action, once the action is
concluded as to the party seeking taxation of costs.

(Emphasis added).
As can be seen, both provisions are couched in mandatory

language. And as the Florida Supreme Court recognized in construing
the civil counterpart: “Rule 1.420(d) is unambiguous—costs are to be
assessed in the action that is the subject of the voluntary dismissal. . . .”
Wilson v. Rose Printing Co., Inc., 624 So. 2d 257, 258 (Fla. 1993).

Had the former wife’s motion for costs been made solely in the
context of a request for temporary fees and costs pursuant to section
61.16 (as her initial motion was), we might well have affirmed the trial
court’s order denying costs. After all, given our adoption of Bernstein
and Engelsen, as well as the trial court’s exercise of discretion under
section 61.61, one could reasonably expect that our determination on
the issue of costs would be consistent with our determination on the
issue of fees. However, following the former husband’s voluntary
dismissal, the former wife supplemented her request, with the
additional ground that rule 12.420(c) mandates taxable costs be
assessed against the former husband and awarded to her. We agree
that the supplemental request for costs, filed following that voluntary
dismissal, and the application of rule 12.420(c), controls the result
here.

We therefore affirm that portion of the trial court’s order denying
the former wife’s motion for attorney’s fees. We reverse that portion
of the order denying the former wife’s motion for costs, and remand
for a hearing to assess taxable costs pursuant to rule 12.420(c) and for
further proceedings consistent with this opinion.2

 Affirmed in part, reversed in part, and remanded with directions.
))))))))))))))))))

1Prior to 2017, rule 12.420 provided that dismissal of actions and assessment of
costs were generally governed by Florida Rule of Civil Procedure 1.420. In 2017, in In
re Amendments to Florida Family Law Rules of Procedure, 214 So. 3d 400 (Fla. 2017),
the Florida Supreme Court amended rule 12.420, creating a standalone rule and
removing references to rule 1.420.

2We find that the remaining issues raised by the former wife are without merit.

*        *        *

Criminal law—Robbery with weapon—Habeas corpus—Petitioner
who was convicted of robbery with weapon as lesser included offense
of robbery with firearm not entitled to relief on claim that jury
instructions omitted definition of “weapon” —Challenge to adequacy
of jury instructions was abandoned by failure to contemporaneously
object—Defect in instruction did not render trial fundamentally unfair

JERRY L. DUCKWORTH, Petitioner, v. THE STATE OF FLORIDA, Respondent.
3rd District. Case No. 3D20-0272. L.T. Case No. 99-29232. May 13, 2020. A Case of
Original Jurisdiction—Habeas Corpus. Counsel: Jerry Duckworth, in proper person.
Ashley Moody, Attorney General, and Luis E. Rubio, Assistant Attorney General, for
respondent.

(Before LINDSEY, HENDON, and MILLER, JJ.)

(MILLER, J.) Petitioner, Jerry Duckworth, the defendant in the
criminal prosecution below, seeks the issuance of a writ of habeas
corpus, contending fundamental error in his jury instructions necessi-
tates a new trial. He alleges that, at his trial, the jury was left unin-
structed on a crucial element of the lesser-included offense for which
he was convicted.1 Finding the asserted basis for relief is not cogniza-
ble, we deny the petition.

Duckworth was charged by information with one count of robbery
with a firearm, in violation of section 812.13(2)(a), Florida Statutes,
and one count of aggravated assault, in violation of section
784.021(1), Florida Statutes. The case proceeded to trial, and,
following the charge conference, both the prosecution and defense

stipulated to a proposed set of jury instructions. Although the written
instructions included the statutory elements of robbery and guidance
on applying firearm and weapon enhancements, the word “weapon”
remained undefined.

Nonetheless, the jury was orally instructed on the meaning of
“weapon,” and, thereafter, returned a verdict of guilt for robbery with
a weapon, a category one necessarily lesser-included offense of armed
robbery with a firearm. Duckworth was subsequently sentenced to life
imprisonment as a habitual violent felony offender.2

For the better part of a decade, Duckworth has sought to undo his
conviction and sentence, without success.3 See Ducksworth v. State,
39 So. 3d 1264 (Fla. 2010); Ducksworth v. State, No. 3D19-1364 (Fla.
3d DCA July 15, 2019); Ducksworth v. State, 203 So. 3d 167 (Fla. 3d
DCA 2016); Ducksworth v. State, 185 So. 3d 1247 (Fla. 3d DCA
2016); Ducksworth v. State, 93 So. 3d 1037 (Fla. 3d DCA 2011);
Ducksworth v. State, 26 So. 3d 74 (Fla. 3d DCA 2010); Ducksworth
v. State, 8 So. 3d 1145 (Fla. 3d DCA 2009); Ducksworth v. State, 998
So. 2d 614 (Fla. 3d DCA 2008); Ducksworth v. State, 903 So. 2d 297
(Fla. 3d DCA 2005); Ducksworth v. State, 834 So. 2d 951 (Fla. 3d
DCA 2003). Indeed, the very claim of error asserted within this
petition was previously raised and rejected by our court. See Garcia
v. State, 69 So. 3d 1003, 1004 (Fla. 3d DCA 2011) (“[A] defendant is
not entitled to successive review of a specific issue that already has
been decided on the merits.”) (citations omitted); Bueno v. Bueno de
Khawly, 677 So. 2d 3, 4 (Fla. 3d DCA 1996) (The “doctrine [of law of
the case states] that those points of law adjudicated in a prior appeal
are binding in order to promote stability of judicial decisions and to
avoid piecemeal litigation.”) (citation omitted); see also Baker v.
State, 878 So. 2d 1236, 1245 (Fla. 2004) (“The remedy of habeas
corpus is not available in Florida to obtain the kind of collateral
postconviction relief available by motion in the sentencing court
pursuant to rule 3.850.”) (citation omitted); Calloway v. State, 699 So.
2d 849, 849 (Fla. 3d DCA 1997) (“A petition for habeas corpus cannot
be used to circumvent the two-year period for filing motions for
postconviction relief.”) (citations omitted). Nonetheless, “[u]nder
Florida law, appellate courts have ‘the power to reconsider and correct
erroneous rulings [made in earlier appeals] in exceptional circum-
stances and where reliance on the previous decision would result in
manifest injustice.” State v. Akins, 69 So. 3d 261, 268 (Fla. 2011)
(second alteration in original) (quoting Muehleman v. State, 3 So. 3d
1149, 1165 (Fla. 2009)). As Duckworth contends those circumstances
exist here, we examine existing law in light of the entirety of the
record with a view of determining the propriety of habeas relief. See
Marshall v. State, 240 So. 3d 111, 118 n.8 (Fla. 3d DCA 2018) (“In so
holding, the Akins court expressly rejected the State’s contention that
the law of the case doctrine barred the district court from granting a
successive claim.”) (citation omitted).

“The writ of habeas corpus is a common-law writ of ancient origin
designed as a speedy method of affording a judicial inquiry into the
cause of any alleged unlawful custody of an individual or any alleged
unlawful, actual deprivation of personal liberty.” Porter v. Porter, 60
Fla. 407, 409-10, 53 So. 546, 547 (1910). It is “a writ of right,” Ex
parte Amos, 93 Fla. 5, 11, 112 So. 289, 291 (1927), “enshrined in [the]
Constitution [of Florida] to be used as a means to correct manifest
injustices and its availability for use when all other remedies have
been exhausted has served our society well over many centuries.”
Baker, 878 So. 2d at 1246 (Anstead, C.J., specially concurring).
Accordingly, where improper jury instructions result in a denial of due
process, habeas proceedings may afford an avenue for relief. See State
v. Montgomery, 39 So. 3d 252, 258 (Fla. 2010), receded from by
Knight v. State, 286 So. 3d 147 (Fla. 2019) (“[F]undamental error
occurred . . . where [the defendant] was indicted and tried for first-
degree murder and ultimately convicted of second-degree murder
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after the jury was erroneously instructed on the lesser included offense
of manslaughter.”); see also Walton v. State, 208 So. 3d 60, 65 (Fla.
2016) (“[T]he failure to correctly instruct the jury on a necessarily
lesser included offense constitutes fundamental error.”) (citations
omitted).

Here, Duckworth abandoned any preserved challenge to the
adequacy of the jury instructions by failing to contemporaneously
object. Accordingly, he bears “the burden of proving that the instruc-
tion given affected the trial in such a way as to render the trial
fundamentally unfair.” McCrae v. Wainwright, 439 So. 2d 868, 870-
71 (Fla. 1983) (citing United States v. Frady, 456 U.S. 152, 102 S. Ct.
1584, 71 L. Ed. 2d 816 (1982); Engle v. Isaac, 456 U.S. 107, 102 S.
Ct. 1558, 71 L. Ed. 2d 783 (1982)).

Although the meaning of weapon appears to have been inadver-
tently excluded from the proper written jury instructions, the jury was
informed of a definition by way of the oral instructions. See McCrae,
439 So. 2d at 871 (“[A]lthough a detailed instruction on the elements
of rape was not included in the jury instructions proper, the essential
elements of the offense of rape for felony murder purposes were set
before the jury by means of the reading of count two of the indict-
ment.”) (citation omitted). Further, as it was undisputed that the
perpetrator of the charged crimes was indeed armed, under the
circumstances presented, we cannot conclude that the proceedings
below were so defective as to be rendered fundamentally unfair. See
Daniels v. State, 121 So. 3d 409, 418 (Fla. 2013) (“[A] defective
instruction in a criminal case can only constitute fundamental error if
the error pertains to a material element that is disputed at trial.”).
Consequently, habeas relief is unwarranted.

Petition denied. (HENDON, J., concurs.)
))))))))))))))))))

1We summarily reject the other averred bases for relief. See Morris v. State, 658 So.
2d 155, 156 (Fla. 1st DCA 1995) (“In non-capital cases, failure to instruct as to
necessarily lesser-included offenses is not fundamental error.”) (citation omitted).

2Petitioner was sentenced to life in prison as a habitual violent felony offender, and
concurrent thirty-year minimum mandatory sentences as a prison release reoffender
and three-time violent felony offender. On direct appeal, this court reversed the
sentencing order in part, striking the thirty-year minimum mandatory sentence as a
three-time violent felony offender. Ducksworth v. State, 834 So. 2d 951, 952 (Fla. 3d
DCA 2003).

3In the instant petition, Duckworth has spelled his name differently than in the past.

))))))))))))))))))
(LINDSEY, J. (specially concurring).)  I concur in denying the
petition for habeas corpus solely on the basis that the errors alleged
therein were previously raised and rejected by our Court. See
Ducksworth v. State, No. 3D19-1364, 2019 WL 4413294 (Fla. 3d
DCA July 15, 2019); see also King v. State, 808 So. 2d 1237, 1246
(Fla. 2002) (“Successive habeas corpus petitions seeking the same
relief are not permitted nor can new claims be raised in a second
petition when the circumstances upon which they are based were
known or should have been known at the time the prior petition was
filed.” (quoting Johnson v. Singletary, 647 So. 2d 106, 109 (Fla.
1994))); Allen v. State, 917 So. 2d 906, 907 (Fla. 3d DCA 2005).

*        *        *

Dependent children—Competent substantial evidence supported
findings of actual abuse and neglect, and correct law was applied by
trial court

H.S.S., the father, Appellant, v. DEPARTMENT OF CHILDREN AND FAMILIES,
et al., Appellees. 3rd District. Case No. 3D20-0091. L.T. Case No. 19-15242. May 13,
2020. An Appeal from the Circuit Court for Miami-Dade County, Carlos Lopez, Judge.
Counsel: Law Office of Amber B. Glasper, P.A., and Amber B. Glasper, for appellant.
Karla Perkins, for appellee Department of Children and Families; Laura J. Lee
(Tallahassee) and Thomasina F. Moore (Tallahassee), for appellee Guardian ad Litem
Program.

(Before LOGUE, SCALES, and LINDSEY, JJ.)

(PER CURIAM.) “[A] trial court’s determination of dependency is a
mixed question of law and fact, which will be upheld on appeal if the
trial court applied the correct law and its ruling is supported by
competent substantial evidence.”  L.C.R. v. Dep’t of Children &
Families, 207 So. 3d 339, 339 (Fla. 3d DCA 2016) (alteration in
original) (quoting J.C. v. Fla. Dep’t of Children & Family Servs., 937
So. 2d 184, 186 (Fla. 3d DCA 2006)). We affirm because the trial
court applied the correct law and because competent substantial
evidence supports the court’s findings of actual abuse and neglect—
either one of which is sufficient to affirm. See T.R. v. Dep’t of
Children & Families, 864 So. 2d 1278, 1280 (Fla. 5th DCA 2004) (“A
finding of dependency is not a termination, but an opportunity to
restore and hopefully repair a family heading in the wrong direc-
tion.”).

Affirmed.

*        *        *

STEVEN A. MCLEOD, Appellant, v. RANDALL C. BERG, et al., Appellees. 3rd
District. Case No. 3D19-1713. L.T. Case No. 18-10001. May 13, 2020. An Appeal
from the Circuit Court for Miami-Dade County, Alexander Bokor, Judge. Counsel:
Steven A. McLeod, in proper person. Carlton Fields, P.A., and Rachel A. Oostendorp
and Benjamine Reid, for appellees.

(Before LOGUE, LINDSEY and LOBREE, JJ.)

(PER CURIAM.) Steven A. McLeod appeals from the trial court’s
final summary judgment and denials of his motions for sanctions and
disqualification. We affirm the final judgment and denial of sanctions
without further comment. The appeal from the trial court’s order
denying Appellant’s motion for disqualification as moot is treated as
a petition for a writ of prohibition, and said petition is denied.

*        *        *

RESTAURANT OPERATOR ONE, LLC, etc., Appellant, v. VANDE CORP., etc., et
al., Appellees. 3rd District. Case No. 3D18-616. L.T. Case No. 12-18491. May 13,
2020. An Appeal from the Circuit Court for Miami-Dade County, Pedro P. Echarte, Jr.,
Judge. Counsel: Andrew M. Kassier, for appellant. Pila Law Group and Tomas A. Pila,
for appellees.

(Before SCALES, MILLER and LOBREE, JJ.)

(PER CURIAM.) Affirmed. See Perez-Gurri Corp. v. McLeod, 238
So. 3d 347, 350 (Fla. 3d DCA 2017) (where evidence is disputed
summary judgment must be denied and issue submitted to trier of
fact); Patria Publ’ns, Inc. v. Armesto, 593 So. 2d 574, 575 (Fla. 3d
DCA 1992) (appeals court is not permitted to reweigh testimony and
evidence presented to trial court where its findings are supported by
competent, substantial evidence).

*        *        *

HECTOR CARBALLO, Appellant, v. THE STATE OF FLORIDA, Appellee. 3rd
District. Case No. 3D20-501. L.T. Case No. 82-4065. Opinion filed May 13, 2020. An
Appeal under Florida Rule of Appellate Procedure 9.141(b)(2) from the Circuit Court
for Miami-Dade County, Teresa Mary Pooler, Judge. Counsel: Hector Carballo, in
proper person. Ashley Moody, Attorney General, for appellee.

(Before LOGUE, HENDON, and LOBREE, JJ.)

(PER CURIAM.) Affirmed. See Hutchinson v. State, 29 So. 3d 1228,
1230 (Fla. 3d DCA 2010) (“Rule 3.800 is not the proper remedy
where issues of waiver, effectiveness of defense counsel, or voluntari-
ness of plea are involved.”).

*        *        *
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Criminal law—Robbery with a weapon—Circumstantial evidence—
Costs—Hearing—Absence of defendant—No error in denying
defendant’s motion for judgment of acquittal—Claim that state’s
circumstantial evidence was insufficient to prove that defendant was
the robber was not preserved for appeal where defendant never argued
that the special standard for circumstantial evidence applied—Even if
evidence was entirely circumstantial, it was sufficient—Evidence was
of a conclusive nature and tendency, leading to a reasonable and moral
certainty that defendant and no one else committed the robbery—Any
purported error in accepting defense counsel’s waiver of defendant’s
presence at hearing where court orally pronounced a discretionary fine
was harmless

ISAAC JACKSON, Appellant, v. STATE OF FLORIDA, Appellee. 1st District. Case
No. 1D17-5087. May 13, 2020. On appeal from the Circuit Court for Leon County.
Robert R. Wheeler, Judge. Counsel: Andy Thomas, Public Defender, and Kathryn
Lane, Assistant Public Defender, Tallahassee, for Appellant. Ashley Moody, Attorney
General, and David Welch, Assistant Attorney General, Tallahassee, for Appellee.

(PER CURIAM.) In this appeal from his conviction and sentence for
robbery with a weapon, Appellant claims that the trial court erred in
denying his motion for judgment of acquittal. Alternatively, he claims
that the trial court erred in accepting defense counsel’s waiver of his
presence at a hearing where the court individually pronounced a
discretionary fine and surcharge. For the reasons that follow, we
affirm.

I.
During its case-in-chief, the State presented the following evi-

dence. On the morning of January 23, 2016, Jason Mock, an employee
of Lake Talquin Liquors off Blountstown Highway, saw a man
walking outside the store in a pair of red athletic pants. Footage from
the liquor store’s surveillance cameras showed the man walking
outside the store, wearing red pants, a black jacket, and a red stocking
cap. After walking off camera for a few seconds, the man returned and
ran into the store with the red stocking cap pulled down over his face.

Inside the store, surveillance footage showed the robber confront-
ing Mock and another employee, Caleb Spires, in the office. The
robber ordered Mock to get up and open the safe. Mock thought it was
odd that the robber would know that the store had a safe. The store had
a lockbox inside the wall, but only the manager had access to it. When
Mock told the robber that there was no safe, the robber ordered him to
go and open the cash register. Surveillance footage showed the robber
forcing Mock to open the cash register, grabbing cash from the
register, and fleeing out the front door.

Justin Wilmont, a K-9 deputy with the Leon County Sheriff’s
Office, responded to Lake Talquin Liquors within a few minutes of
receiving the robbery call. While at the scene, Wilmont’s K-9 partner
“Cam” picked up a scent in the direction that the robber had fled.
Wilmont and Cam tracked the scent for a half mile to the backyard of
7262 Corral Court.

Sergeant Brendan Brunner of the Leon County Sheriff’s Office
reviewed footage from surveillance cameras at the home of Jacqueline
Ford, who lived next door to 7262 Corral Court. The footage showed
Appellant—positively identified by Ford—leaving the residence at
7262 Corral Court on the morning of the robbery and running back to
the residence approximately seventeen minutes later. When he left the
residence, Appellant wore very distinctive baggy red pants with black
stripes running down the legs and a white marking near the right
pocket, and carried what appeared to be a black jacket. When
Appellant ran back into the residence through the back door, he was
wearing the black jacket. The footage also showed Deputy Wilmont
and his K-9 appearing in the same area approximately forty-four
minutes after Appellant ran back into the residence.

Based on this footage, Sergeant Brunner went to 7262 Corral Court
to execute a warrant for Appellant’s arrest. After being told that

Appellant was not there, Brunner conducted a search of the home and
found Appellant hiding in his brother’s bedroom closet. Appellant’s
brother had previously worked at Lake Talquin Liquors.

After the State rested, defense counsel orally moved for a judgment
of acquittal on the ground that there was insufficient evidence that
Appellant was the robber. The trial court denied the motion. Ulti-
mately, the jury returned a verdict finding Appellant guilty as charged
with a specific finding that Appellant carried a weapon in the course
of committing the offense.

At sentencing, the trial court adjudicated Appellant guilty and
sentenced him—as a habitual violent felony offender and prison
releasee reoffender—to thirty years in prison with a fifteen-year
mandatory minimum. The court also orally announced costs and fines
in the lump sum of $2,625. The written sentencing order indicated that
this figure included a discretionary fine of $2,100 and an associated
surcharge of $105.

After filing a timely notice of appeal, Appellant filed a motion to
correct sentencing error pursuant to Florida Rule of Criminal Proce-
dure 3.800(b)(2), challenging the imposition of the discretionary fines
without a specific oral pronouncement. The trial court held a hearing
at which defense counsel waived Appellant’s presence before the trial
court pronounced the discretionary fine. Appellant then filed a second
rule 3.800(b)(2) motion that challenged the waiver of Appellant’s
presence because defense counsel could not waive Appellant’s
appearance at a critical stage without Appellant’s permission. The trial
court denied this motion.

II.
In Pagan v. State, 830 So. 2d 792 (Fla. 2002), the Florida Supreme

Court explained the standard of review for rulings on motions for
judgment of acquittal as follows:

In reviewing a motion for judgment of acquittal, a de novo standard of

review applies. Generally, an appellate court will not reverse a
conviction which is supported by competent, substantial evidence. If,
after viewing the evidence in the light most favorable to the State, a
rational trier of fact could find the existence of the elements of the
crime beyond a reasonable doubt, sufficient evidence exists to sustain
a conviction. However, if the State’s evidence is wholly circumstan-
tial, not only must there be sufficient evidence establishing each
element of the offense, but the evidence must also exclude the
defendant’s reasonable hypothesis of innocence.

Id. at 803 (citations omitted). Later, in Knight v. State, 186 So. 3d 1005
(Fla. 2016), the court clarified that the special standard of review
applies “only where all of the evidence of a defendant’s guilt . . . is
circumstantial, not where any particular element of a crime is
demonstrated exclusively by circumstantial evidence.” Id. at 1010.

In this case, Appellant claims that the trial court erred in denying
his motion for judgment of acquittal because the State’s circumstantial
evidence was insufficient. However, Appellant never argued below
that the special standard for circumstantial evidence applied because
the State’s evidence was wholly circumstantial. Therefore, that
portion of Appellant’s argument on appeal is not preserved. See Allen
v. State, 45 Fla. L. Weekly D39, D41 (Fla. 1st DCA Jan. 2, 2020)
(holding that defendant’s argument was not preserved for appeal
because, in moving for a judgment of acquittal, defendant did not
argue that it was a wholly circumstantial evidence case, did not outline
a theory of defense, and did not explain why it was not inconsistent
with the circumstantial evidence).

Here, the liquor store’s surveillance camera showed the robber
walking outside the store, wearing a black jacket and red pants, but
also wearing a red stocking cap. After walking off camera for a few
seconds, the robber returned and ran into the store with the red
stocking cap pulled down over his face. Inside the store, surveillance
cameras showed the robber entering the office, forcing the employees
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to open the cash register, grabbing cash from the register, and fleeing
out the front door. Again, the robber was shown wearing very
distinctive baggy red pants with black stripes running down the legs
and a white marking near the right pocket.

Even if the State’s evidence was entirely circumstantial, it was
sufficient to establish Appellant’s identity as the robber.
“[C]ircumstantial evidence ‘must be of a conclusive nature and
tendency, leading on the whole to a reasonable and moral certainty
that the accused and no one else committed the offense charged.’ ”
Scott v. State, 581 So. 2d 887, 893 (Fla. 1991) (quoting Hall v. State,
107 So. 246, 247 (Fla. 1925)); accord Ford v. State, 267 So. 3d 1070,
1074 (Fla. 1st DCA 2019). The State presented evidence that (1)
Appellant and the robber wore the same distinctive baggy red pants
with black stripes running down the legs and a white marking near the
right pocket; (2) Appellant closely resembled the robber in terms of
face, height, build, and gait; (3) the residence at 7262 Corral Court was
a short distance from the liquor store; (4) Appellant left the residence
at 7262 Corral Court on the morning of the robbery and ran back to the
residence approximately seventeen minutes later; (5) Deputy
Wilmont’s K-9 tracked the robber’s path of flight to the residence at
7262 Corral Court about forty-four minutes after Appellant had run
back into the residence; (6) law enforcement was initially refused
consent to search a bedroom in the residence; (7) Appellant was found
hiding in the bedroom closet when a warrant was executed for his
arrest; and (8) Appellant’s brother had previously worked at the liquor
store and knew that cash was kept in the store’s lockbox.

This evidence was of a conclusive nature and tendency, leading to
a reasonable and moral certainty that Appellant and no one else
committed the robbery. See Scott, 581 So. 2d at 893. Contrary to
Appellant’s assertion, the State’s evidence consisted of more than a
series of coincidences and speculations that would have resulted in the
conviction of any random man on Corral Court who wore red pants on
the morning of the robbery. Therefore, the trial court properly denied
the motion for judgment of acquittal. See Edwards v. State, 390 So. 2d
1239, 1240 (Fla. 1st DCA 1980) (holding that circumstantial evidence
of a bloodhound’s tracking of defendant, in conjunction with defen-
dant’s clothing, his being barefoot, and his possession of gloves and
a flash light, was sufficient to withstand a motion for judgment of
acquittal in a prosecution for robbery with a firearm, burglary of a
dwelling, and two counts of sexual battery).

III.
Florida Rule of Criminal Procedure 3.180(a)(9) requires the

defendant’s presence “at the pronouncement of judgment and the
imposition of sentence.” The Florida Supreme Court has extended a
defendant’s right to be present to resentencing hearings. Jordan v.
State, 143 So. 3d 335, 338 (Fla. 2014). A defendant’s absence at
resentencing will be harmless if the proceeding involves only a
ministerial act. Id. at 339.

In this case, Appellant claims that the trial court erred in accepting
defense counsel’s waiver of his presence at the hearing where the
court orally pronounced a discretionary fine of $2,100 pursuant to
section 775.083(1), Florida Statutes, and a related five-percent
surcharge of $105 pursuant to section 938.04, Florida Statutes. The
trial court properly granted Appellant’s first rule 3.800(b)(2) motion
because these fines were not individually pronounced at sentencing,
but were erroneously imposed as part of a lump sum. See Osterhoudt
v. State, 214 So. 3d 550, 551 (Fla. 2017) (“[W]e hold that trial courts
must individually pronounce discretionary fees, costs, and fines
during a sentencing hearing to comply with due process require-
ments.”); Nix v. State, 84 So. 3d 424, 426 (Fla. 1st DCA 2012).

However, any alleged error related to the acceptance of counsel’s
waiver of Appellant’s presence at the hearing where the court orally
pronounced the discretionary fine was harmless. The Appellant, had

one, if not two, chances to argue why a fine should not be imposed as
part of the rule 3.800(b)(2) process. No objection was ever made.
Thus, any purported error was harmless. See Ault v. State, 53 So. 3d
175, 202 (Fla. 2010).

IV.
Based on the above analysis, we affirm the trial court’s denial of

Appellant’s motion for judgment of acquittal. We also affirm the
court’s acceptance of counsel’s waiver of Appellant’s presence at the
hearing where the discretionary fine was orally pronounced.

AFFIRMED. (OSTERHAUS, JAY, and TANENBAUM, JJ.,
concur.)

*        *        *

Appeals—Certiorari—Petition seeking review of nonfinal orders
denying motion to strike intervenor’s pleadings and granting
intervenor’s motion to require a lis pendens bond was untimely filed
more than 30 days after rendition of the orders—Motion for reconsid-
eration of nonfinal order is not an authorized motion that would toll
time for filing certiorari petition—Petition dismissed

EARL M. JOHNSON, JR., Petitioner, v. JEREMY DAVID SNYDER and AIDA
MARTA RAMIREZ, Respondents. 1st District. Case No. 1D19-2551. May 13, 2020.
Petition for Writ of Certiorari—Original Jurisdiction. Counsel: Earl M. Johnson, Jr.,
pro se, Petitioner. Nicholas Martino, Jacksonville, for Respondents.

(PER CURIAM.) In this petition for writ of certiorari, Petitioner seeks
review of two nonfinal orders, the first denying his motion to strike the
intervenor’s pleading and the second granting the intervenor’s motion
to require a lis pendens bond. For the reasons that follow, we dismiss
the petition for lack of jurisdiction.

Petitioner claims that the trial court departed from the essential
requirements of law, resulting in irreparable injury, when it denied
Petitioner’s motion to strike the intervenor’s answer with counter-
claim. Respondents counter that the certiorari petition is untimely
under Florida Rule of Appellate Procedure 9.100(c)(1) because it was
filed more than thirty days after rendition of the trial court’s order
granting intervention on March 29, 2018. See Caldwell v. Wal-Mart
Stores, Inc., 980 So. 2d 1226, 1228 (Fla. 1st DCA 2008) (holding that
the thirty-day time limit for filing a certiorari petition is jurisdictional
and not merely a matter of procedure); Wibbens v. State, Dep’t of
Highway Safety & Motor Vehicles, Bureau of Driver Improvement,
956 So. 2d 503, 504 (Fla. 1st DCA 2007) (same).

Although Petitioner claims that his petition was timely because it
was filed fewer than thirty days after rendition of the trial court’s order
denying Petitioner’s motion to strike the intervenor’s pleading, this
assertion is incorrect because the thirty-day deadline ended on Friday,
July 12, 2019, and the petition was not filed until Monday, July 15,
2019. Accordingly, we dismiss the petition for lack of jurisdiction as
it relates to the trial court’s order denying Petitioner’s motion to strike
the answer with counterclaim.

Petitioner also claims that the trial court departed from the essential
requirements of law, resulting in irreparable injury, when it granted
the intervenor’s motion to require a lis pendens bond. Again, Respon-
dents assert that the certiorari petition is untimely under rule
9.100(c)(1) because it was filed more than thirty days after rendition
of the trial court’s order denying the intervenor’s motion to dissolve
notice of lis pendens but granting the intervenor’s motion to require a
lis pendens bond. Petitioner counters that the filing of his motion for
reconsideration tolled rendition of this order until the trial court
disposed of the motion on July 2, 2019, which was fewer than thirty
days before the filing of the certiorari petition. However, a motion for
reconsideration of a non-final order is not an authorized motion that
would toll the time for filing a certiorari petition. See Jones v. Pantry,
Inc., 866 So. 2d 733 (Fla. 1st DCA 2004); Longo v. Longo, 515 So. 2d
1013, 1014 (Fla. 1st DCA 1987). Accordingly, we also dismiss the
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petition for lack of jurisdiction as it relates to the trial court’s order
requiring a lis pendens bond.

PETITION DISMISSED. (OSTERHAUS, JAY, and TANEN-
BAUM, JJ., concur.)

*        *        *

AVA ELECTRIS CANNIE a/k/a Eva Helene Cannie, Petitioner, v. STATE OF
FLORIDA, Respondent. 1st District. Case No. 1D20-0465. May 13, 2020. Counsel:
Ava Electris Cannie, pro se, Petitioner. Ashley Moody, Attorney General, and Trisha
Meggs Pate, Bureau Chief, Tallahassee, for Respondent.

(PER CURIAM.) This case was a pro-se petition for writ of prohibi-
tion, which we found meritless. Our records reflect that Petitioner has
filed approximately three dozen different pro-se cases with this Court
since 2015, using several variations and combinations of her first and
middle names: Ava, Eva, Ava/Eva, or Eve; followed by Electra,
Electris, E., Helen, Helene, H., or two of those combined. As to both
civil matters and postconviction appeals and petitions, Petitioner’s
filings are characterized by rambling, disorganized, off-topic, and
repetitive arguments, including attacks and threats of action against
judges, public officials, governmental bodies, and litigation oppo-
nents. She often files voluminous appendices, ill-organized, including
matters outside the record and irrelevant. The dockets in her cases
become crowded with her repetitive, unnecessary, and meritless
filings. The present petition was no more meritorious than her earlier
filings.

We therefore ordered Petitioner, pursuant to State v. Spencer, 751
So. 2d 47 (Fla. 1999), to show cause why she should not be barred
from further pro-se filings in this Court. We have considered her
response, which bore the same characteristics as her typical filings,
and which we find failed to show cause why this Court should not
prohibit her from making any pro-se filings in this Court. Based on her
persistent history of filing pro-se petitions that are frivolous, meritless,
or otherwise inappropriate, Petitioner has abused the judicial process
and burdened this Court’s limited judicial resources.

It is this Court’s responsibility “to see that these [judicial] resources
are allocated in a way that promotes the interests of justice.” May v.
Barthet, 934 So. 2d 1184, 1187 (Fla. 2006) (quoting In re McDonald,
489 U.S. 180, 184 (1989)). This Court is imbued with the inherent
power to sanction litigants that abuse the legal system. See id.

Exercising that power, we find Petitioner’s repeated filings a
hindrance to this Court’s ability to devote its resources to the timely
consideration of genuine disputes and legitimate, colorable claims.
See Pettway v. McNeil, 987 So. 2d 20, 22-23 (Fla. 2008); see also
Ferris v. State, 100 So. 3d 142, 144-45 (Fla. 1st DCA 2012)
(Wetherell, J., concurring) (explaining Appellant’s filings, like all
papers filed in this Court, require the Court to expend scarce judicial
resources).

Therefore, we prohibit Petitioner from filing, and instruct the Clerk
of this Court to reject, any future pro-se pleadings, petitions, motions,
documents, papers, and any other pro-se filings by Petitioner in this
Court, under this case number or any other. This prohibition includes
any response or motion directed to this opinion and bar order. Any
future filings in this Court on behalf of Petitioner must be signed by a
member in good standing of The Florida Bar. Counsel may file on
Petitioner’s behalf if counsel determines that the proceeding may have
merit and can be brought in good faith. Any violation of this prohibi-
tion may subject Petitioner to contempt proceedings or other appropri-
ate sanctions, or both.

Petitioner stands BARRED. (ROWE, MAKAR, and KELSEY, JJ.,
concur.)

*        *        *

Criminal law—Sentencing—Correction—Offense committed by
juvenile—Concurrent 50 and 36.175 year sentences afford defendant

meaningful opportunity for release during his natural life and are not
unconstitutional

KENNETH E. FOSTER, Appellant, v. STATE OF FLORIDA, Appellee. 1st District.
Case No. 1D19-2453. May 13, 2020. On appeal from the Circuit Court for Levy
County. Mark W. Moseley, Judge. Counsel: Kenneth E. Foster, pro se, Appellant.
Ashley Moody, Attorney General, Tallahassee, for Appellee.

(RAY, C.J.) Kenneth E. Foster appeals the denial of his motion to
correct illegal sentence in which he argued that he is entitled to
resentencing under chapter 2014-220, Laws of Florida, because his
term-of-years sentences for the crimes he committed as a juvenile
violate Miller v. Alabama, 567 U.S. 460 (2012), and Graham v.
Florida, 560 U.S. 48 (2010). As the Florida Supreme Court recently
made clear, “a juvenile offender’s sentence does not implicate
Graham, and therefore Miller, unless it meets the threshold require-
ment of being a life sentence or the functional equivalent of a life
sentence.” Pedroza v. State, 45 Fla. L. Weekly S93a (Fla. March 12,
2020). Foster’s concurrent sentences of 50 and 36.175 years afford
him a meaningful opportunity for release during his natural life. Even
if he serves his entire 50-year sentence, he will be in his sixties when
released. Because Foster has not shown that any of his sentences is the
functional equivalent of a life sentence, we affirm. See id. (upholding
40-year sentence for second-degree murder committed by juvenile
defendant); see also Hart v. State, 255 So. 3d 921, 927 (Fla. 1st DCA
2018) (upholding 50-year aggregate sentence for nonhomicide crimes
committed by juvenile defendant).

AFFIRMED. (ROWE and TANENBAUM, JJ., concur.)

*        *        *

RAYMOND COLON, Appellant, v. STATE OF FLORIDA, DEPARTMENT OF
REVENUE, CHILD SUPPORT PROGRAM and AALIYAH MONET MARKS,
Appellees. 1st District. Case No. 1D20-0472. May 13, 2020. On appeal from the
Department of Revenue, Child Support Program. Ann Coffin, Director. Counsel:
Raymond Colon, pro se, Appellant. Ashley Moody, Attorney General, and Toni C.
Bernstein, Senior Assistant Attorney General, Tallahassee, for Appellees.

(PER CURIAM.) Because the notice of appeal was not timely filed,
this case is dismissed for lack of jurisdiction. Fla. R. App. P. 9.110(b).

All pending motions are denied as moot. (LEWIS, ROWE, and
JAY, JJ., concur.)

*        *        *

Dependent children—Child beyond age 18—Mental or physical
incapacity—Jurisdiction—Trial court erred in dismissing mother’s
supplemental petition to establish dependency and ongoing support for
her adult daughter based on conclusion that trial court lacked subject
matter jurisdiction—Because mother’s petition alleged that the
disability leading to her child’s dependency occurred before child
reached majority, and because mother filed the petition four days
before child turned eighteen, the trial court had subject matter
jurisdiction to consider the issue of extended child support

TIFFANY PHAGAN, O/B/O L.D.P., Appellant, v. PAUL McDUFFEE, Appellee. 5th
District. Case No. 5D19-1997. May 15, 2020. Appeal from the Circuit Court for
Volusia County, Stasia Warren, Judge. Counsel: Marc E. Dwyer, of Chiumento Dwyer
Hertel Grant, P.L., Palm Coast, for Appellant. David L. Ferguson, of Woodard &
Ferguson, P.A., Ormond Beach, for Appellee.

(WALLIS, J.) Appellant, Tiffany Phagan o/b/o L.D.P., appeals the
order dismissing her petition to establish dependency and ongoing
support for her daughter, L.D.P. Appellant contends that the lower
court erred in finding that it lacked subject matter jurisdiction to
consider the petition. We agree and reverse.1

Tiffany Phagan (Mother) and Paul McDuffee (Father) are the
biological parents of L.D.P., who was born in June 2000. In 2001,
Mother filed a petition for paternity, child support and other relief,
seeking to have Father adjudicated L.D.P.’s biological father. Mother
also requested that the court order that Father pay her child support.
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The trial court entered a final judgment adjudicating Father as
L.D.P.’s father and ordering that Father pay Mother child support.

In 2006, Mother moved to modify the final judgment as to child
support. The parties entered into a stipulation to modify child support,
agreeing that there was a substantial change in circumstances that
warranted the modification. The stipulation stated that Father would
pay increased child support until L.D.P. reaches “the age of eighteen
(18) . . . or so long as the child is dependent.” The trial court entered a
Supplemental Final Judgment, ratifying the parties’ stipulation and
incorporating the stipulation into the Supplemental Final Judgment.

Four days before L.D.P.’s eighteenth birthday, Mother filed the
Supplemental Petition to Establish Dependency and Ongoing Support
for Child on behalf of L.D.P. The Supplemental Petition alleged that
L.D.P. is severely disabled and has numerous medical conditions that
began when she was three weeks old and that have required significant
medical interventions throughout her life. The Supplemental Petition
further alleged that it is unlikely that L.D.P. will be self-sufficient even
after she graduates from high school. As a result of her disabilities,
Mother requested that the court adjudicate L.D.P. dependent and order
that Father provide continuing support for her as long as L.D.P. is
dependent upon her parents.

Father moved to dismiss the Supplemental Petition, arguing, inter
alia, that the trial court lacked subject matter jurisdiction to consider
the Supplemental Petition and to extend child support beyond a
child’s eighteenth birthday. The trial court agreed, finding that it
lacked jurisdiction to modify or extend Father’s support obligations
because: (1) Father fulfilled his child support obligation as required by
the Final Judgment and Supplemental Final Judgments; and (2) L.D.P.
was not adjudicated dependent before she turned eighteen and none
of the judgments entered in this case recognized L.D.P. as dependent.
Therefore, the trial court dismissed the Supplemental Petition without
prejudice for L.D.P. to file an independent action for support against
Mother and/or Father.

It is well settled that a parent has a legal duty to provide financial
support for his child until the child reaches the age of majority. Loza
v. Marin, 198 So. 3d 1017, 1020 (Fla. 2d DCA 2016). Thus, “[a] court
possesses continuing jurisdiction to modify a support award, but only
during the period provided for support.” Id. at 1021. However, section
743.07, Florida Statutes (2018), provides exceptions to this general
rule. In particular, section 743.07(2) provides, in relevant part, that:

This section shall not prohibit any court of competent jurisdiction

from requiring support for a dependent person beyond the age of 18
years when such dependency is because of a mental or physical
incapacity which began prior to such person reaching majority or if the
person is dependent in fact.
In Ruiz v. Ruiz, 783 So. 2d 361 (Fla. 5th DCA 2001), this Court

held that a dissolution court has jurisdiction to consider a petition to
extend child support for a dependent child past her eighteenth birthday
when the petition was filed before the child reached majority. In
contrast, in Brown v. Brown, 714 So. 2d 475 (Fla. 5th DCA 1998), we
found that a trial court lacks jurisdiction to modify a parent’s support
obligation in a divorce judgment for an adult dependent child when
the petition for modification was filed after the child reached the age
of majority. We explained that in that instance “an independent action
must be brought to adjudicate the father’s support obligation for an
adult dependent child.” Id. at 477. Brown further explained that the
cause of action belongs to the adult dependent child, who may bring
a separate case for extended child support against either parent. Id.

We disagree with the trial court that Brown is controlling in the
instant case. In Brown, the mother filed the petition when the depend-
ent child was twenty-six years old, whereas, here, Mother filed the
Supplemental Petition before L.D.P. turned eighteen. Thus, the facts
of this case are more in line with Ruiz. Moreover, nothing in Mother’s
and Father’s stipulation from 2006 limited the trial court’s jurisdiction

or required that Mother obtain a dependency determination for L.D.P.
before she turned eighteen in order to extend child support. Section
743.07(2) likewise does not require that a child be adjudicated
dependent before he reaches majority in order for a trial court to have
jurisdiction to order extended child support. Rather, section 743.07(2)
only requires that the “dependency is because of a mental or physical
incapacity which began prior to such person reaching majority.” Thus,
because the Supplemental Petition alleged that the disability leading
to L.D.P.’s dependency occurred before she reached majority and
because Mother filed the Supplemental Petition before L.D.P. turned
eighteen, the trial court had subject matter jurisdiction to consider the
issue of extended child support. See § 743.07(2), Fla. Stat. (2018);
Ruiz, 783 So. 2d at 362-63 (finding the trial court had jurisdiction to
consider a petition to modify child support after the child turned
eighteen where the petition was filed before the child reached the age
of majority, the child had been effectively adjudicated dependent
before she reached the age of majority, and the court’s order related
back to the date the petition was filed); see also Taylor v. Bonsall, 875
So. 2d 705, 709-10 (Fla. 5th DCA 2004) (holding that trial court
lacked jurisdiction to extend a child support obligation beyond the
eighteenth birthday of a dependent adult child where the parties
entered into a stipulation that required a parent seeking extended
support to obtain an order before the child’s eighteenth birthday;
however, “[b]ut for the stipulation, the trial court would have had
jurisdiction to extend [the child’s] support beyond her eighteenth
birthday because the petition was filed prior to that date”). Accord-
ingly, we reverse and remand for the trial court to consider the
Supplemental Petition and to consider Father’s Motion to Dismiss.

REVERSED and REMANDED with Instructions. (COHEN and
EDWARDS, JJ., concur.)
))))))))))))))))))

1Because the jurisdictional issue is dispositive and was properly raised at the
hearing, we decline to address Appellant’s remaining arguments.

*        *        *

Criminal law—Drug court—Termination—Due process—Drug court
denied defendant due process by terminating defendant from drug
court program based on defendant’s history of non-compliance and
new arrest without holding a hearing at which state would have to
prove a substantial and willful violation of his drug court participation
agreement—Although defendant was participating in the drug court
program pursuant to a plea agreement, there is no reason why a drug
court participant in this status should be afforded less due process
before termination than an individual in drug court as a condition of
probation—Drug court participants are entitled to the same due
process protections as probationers before being terminated from the
drug court program

CURT RAYMOND GAITHER, Appellant, v. STATE OF FLORIDA, Appellee. 5th
District. Case No. 5D19-534. May 15, 2020. Appeal from the Circuit Court for
Hernando County, Donald E. Scaglione, Judge. Counsel: James S. Purdy, Public
Defender, and Roman A. Faizorin and Nancy Ryan, Assistant Public Defenders,
Daytona Beach, for Appellant. Ashley Moody, Attorney General, Tallahassee, and
Douglas T. Squire, Assistant Attorney General, Daytona Beach, for Appellee.

(ORFINGER, J.) In exchange for his plea to several felonies, Curt
Raymond Gaither agreed to successfully complete the Hernando
County drug court program. The trial court deferred sentencing and
Gaither executed a drug court participation agreement, which
included the following condition:

Failure to attend counseling, remain drug and alcohol free, demon-

strate progress in treatment, commit a new law violation, or strictly
adhere to the rules and regulations of drug court will result in review
of my case by the Hernando County drug court judge to determine my
continued participation in the drug court program or the imposition of
sanctions including incarceration.

Compliance with this condition was a challenge for Gaither, who,
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shortly thereafter, was arrested and charged with another felony along
with other violations. After pleading no contest to the new felony, the
State and the trial court again agreed to defer sentencing and allow
Gaither to continue in the drug court program with residential
treatment.

After successfully completing residential treatment, Gaither was
again arrested and charged with resisting an officer without violence.
Gaither was issued a notice of non-compliance with the conditions of
drug court and came before the drug court judge. Gaither’s counsel
objected to the hearing procedure, arguing that Gaither was entitled to
a hearing at which the State would have to prove a substantial and
willful violation of his drug court participation agreement before
being terminated from drug court and sentenced to prison. Over that
objection, the drug court judge, considering only Gaither’s history of
non-compliance and the new arrest affidavit, terminated him from the
drug court program and sentenced him to 53 months in prison. On
appeal, as he did below, Gaither argues that he was denied due process
prior to being terminated from the drug court program and sentenced
to prison.

We review de novo a claim of deprivation of procedural due
process. Jenkins v. M.F., 280 So. 3d 507, 510 (Fla. 5th DCA 2019).
Due process is a flexible concept and requires only that the proceed-
ings are essentially fair. Carillon Cmty. Residential v. Seminole Cty.,
45 So. 3d 7, 9 (Fla. 5th DCA 2010) (citing Gilbert v. Homar, 520 U.S.
924, 930 (1997)). The extent of procedural due process protection
varies with the character of the interest and the nature of the proceed-
ing involved. Id. Thus, due process does not lend itself to a single,
static test to determine whether its requirements have been met. Id.
Instead, courts must consider the individualized facts of each case. Id.

In this case, we must determine whether Gaither was afforded an
appropriate level of due process protection at the drug court hearing
before he was terminated from the program and sentenced to prison.
The parties have not directed us to, and our independent research has
not located any Florida case that specifically addresses the due process
that defendants participating in a drug court program pursuant to a
plea agreement are entitled to prior to termination from drug court.
Gaither urges us to adopt the same due process requirements afforded
defendants in probation revocation proceedings.

A trial court may order a defendant to complete a drug court
program as a special condition of ordinary probation, as a condition of
drug offender probation under section 948.20, Florida Statutes (2019),
or as a part of a treatment-based drug court program under section
397.334, Florida Statutes (2019). See Lawson v. State, 969 So. 2d 222,
231 (Fla. 2007). If an individual is participating in drug court as a
condition of probation, he or she is entitled to notice of an alleged
violation and a hearing before being terminated. § 397.334(3)(b), Fla.
Stat. (2019) (providing that offenders, who are participating in drug
court program as condition of probation or community control, are
entitled to hearing if substantial violation is alleged); see Hines v.
State, 358 So. 2d 183, 185 (Fla. 1978) (explaining that probation
revocation procedures must comply with minimal requirements of
due process); McCloud v. State, 249 So. 3d 739, 741 (Fla. 1st DCA
2018) (reiterating that as matter of due process, probationers are
entitled to notice of which laws probationer is alleged to have violated
and opportunity to present defense to them).

Here, Gaither was not on probation, but was participating in the
drug court program pursuant to a plea agreement. Generally, the State
is required to prove the violation in a plea agreement by a preponder-
ance of the evidence. Neeld v. State, 977 So. 2d 740, 744 (Fla. 2d DCA
2008). We see no reason why a drug court participant in this status
should be afforded less due process before termination, than an
individual in drug court as a condition of probation. We find support
for this conclusion from courts in other states that have considered this

question and held that drug court participants are entitled to the same
due process protections as probationers, prior to termination. See
National Drug Court Institute, The Drug Court Judicial Benchbook §
8:4, at 163-64 (2011).

For instance, in State v. Shambley, 795 N.W.2d 884 (Neb. 2011),
the Nebraska Supreme Court held that the conditional liberty interest
of a drug court participant is analogous to a probationer, and drug
court participants must be accorded the same due process protections
that are afforded to probationers in termination hearings:

The majority of other courts considering the issue have determined

that participants facing termination from post-plea diversion pro-
grams, such as the drug court program, are entitled to the same due
process protections as persons facing termination of parole or
probation. We agree. While restrictions upon the liberty of drug court
participants may depend on their individual program plans, partici-
pants are not imprisoned, and, like parolees or probationers, they may
still do a wide range of things. Participants are generally allowed to
live at home and maintain gainful employment. They are allowed to
be with family and friends and form the other enduring attachments of
normal life, so long as these relationships are not a detriment to their
rehabilitation. The termination of the conditional liberty granted drug
court participants inflicts a “grievous loss” similar to the loss of parole
or probation.
. . . .
Applying these standards, we conclude that Shambley’s termination
hearing did not comport with the minimal due process to which a drug
court participant is entitled. The drug court coordinator’s letter and its
attachments, considered without establishing foundation or reliability
and containing statements made without personal knowledge, were
insufficient to sustain the State’s burden of proof.

795 N.W.2d at 894-95 (footnotes omitted); see, e.g., State v. Rogers,
170 P.3d 881 (Idaho 2007) (holding drug court termination proceed-
ings required same due process protections provided to probationers);
People v. Anderson, 833 N.E.2d 390 (Ill. App. Ct. 2005) (holding due
process circumscribes summary dismissal from drug court program);
Gosha v. State, 931 N.E.2d 432 (Ind. Ct. App. 2010) (holding
participant in drug court program is entitled to due process, including
evidentiary hearing, with written notice of claimed violations,
disclosure of evidence against participant, opportunity to be heard and
to present evidence, and right to confront and cross-examine witnesses
before court may terminate from drug court program); State v.
Brookman, 190 A.3d 282, 300-01 (Md. 2018) (holding that when drug
court judge considers terminating participant from drug court
program, it must provide certain minimum due process protections,
including notice, opportunity to be heard, right to representation by
counsel, and must have opportunity to confront and contest adverse
evidence and opportunity to have judge consider mitigating factors);
State v. Perkins, 661 S.E.2d 366, 368 (S.C. 2008) (concluding that
drug court participant was entitled to notice and hearing to determine
whether he violated conditions of suspended sentence before sentence
may be imposed); State v. Cassill-Skilton, 94 P.3d 407 (Wash. Ct.
App. 2004) (holding that before terminating participant from drug
court, due process required court to provide notice and hearing where
defendant would have opportunity to contest basis of termination and
creating record of evidence relied on to terminate participation).

We agree that a defendant participating in drug court pursuant to
a plea agreement is entitled to the same due process as a probationer,
before being terminated from the drug court program.1 For these
reasons, we reverse Gaither’s sentence and remand this matter for a
hearing with written notice to Gaither of the alleged violations of his
drug offender participation agreement, an opportunity to be heard and
to present evidence, and the right to confront and cross-examine
witnesses.

REVERSED and REMANDED. (EVANDER, C.J., and WALLIS,
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J., concur.)
))))))))))))))))))

1We do not suggest that drug court sanctions short of termination require the same
level of due process. Due process is a flexible concept, and lesser sanctions do not
implicate the same due process concerns.

*        *        *

Criminal law—Costs—Investigative—Absence of request by state

NATHAN A. ST. OURS, Appellant, v. STATE OF FLORIDA, Appellee. 5th District.
Case No. 5D19-2904. May 15, 2020. Appeal from the Circuit Court for Volusia
County, James R. Clayton, Judge. Counsel: David Maldonado, of The Maldonado Law
Firm, P.A., Lakeland, for Appellant. Nathan A. St. Ours, Milton, pro se. Ashley Moody,
Attorney General, Tallahassee, and Pamela J. Koller, Assistant Attorney General,
Daytona Beach, for Appellee.

(PER CURIAM.) Nathan St. Ours pleaded no contest to robbery and
resisting an officer without violence. His sentence conformed to the
negotiated plea agreement and is lawful except for the assessment of
a $100 cost of investigation.

The State did not request the $100 assessment, and the Legislature
did not intend for the imposition of an arbitrary amount of costs. §
938.27(1), Fla. Stat. (2019).

We remand with directions that the trial court enter an amended
costs judgment that does not include the $100 cost of investigation
assessment.1 See Chambers v. State, 217 So. 3d 210, 214 (Fla. 4th
DCA 2017).

AFFIRMED; REMANDED with directions. (COHEN, WALLIS
and GROSSHANS, JJ., concur.)
))))))))))))))))))

1The Florida Supreme Court has made it clear that when the State fails to request
investigation costs before the trial court enters its judgment, the State’s opportunity to
request such costs has passed, and the trial court may not impose that assessment on
remand. Richards v. State, 288 So. 3d 574, 577 (Fla. 2020).

*        *        *

Criminal law—Pro se filings—Warning

MYRON GREEN, Appellant, v. STATE OF FLORIDA, Appellee. 5th District. Case
No. 5D20-405. May 15, 2020. 3.800 Appeal from the Circuit Court for Orange County,
Tanya Davis Wilson, Judge. Counsel: Myron Green, Daytona Beach, pro se. No
Appearance for Appellee.

(PER CURIAM.) Appellant appeals the trial court’s denial of his
Florida Rule of Criminal Procedure 3.800 motion to correct illegal
sentence in Orange County Circuit Court Case No. 2003-CF-13254.
We affirm the trial court’s order and caution him that abusive,
repetitive, malicious, or frivolous filings directed to Orange County
Circuit Court Case No. 2003-CF-13254 may result in sanctions such
as a bar on pro se filing in this Court and referral to prison officials for
disciplinary proceedings, which may include forfeiture of gain time.
See § 944.279(1), Fla. Stat. (2019); State v. Spencer, 751 So. 2d 47
(Fla. 1999).

AFFIRMED. (EVANDER, C.J., LAMBERT, and SASSO, JJ.,
concur.)

*        *        *

Criminal law—Appeals—Certiorari—Discovery orders—Post
conviction relief—Evidentiary hearing—Appeal by state from order
compelling it to produce limited discovery prior to rule 3.850 eviden-
tiary hearing treated as petition for writ of certiorari—Petition
dismissed for failure to show irreparable harm

STATE OF FLORIDA, Petitioner, v. SHAWN L. GLENN, Respondent. 5th District.
Case No. 5D19-1774. May 15, 2020. Petition for Certiorari Review of Order from the
Circuit Court for Orange County, Gail A. Adams, Judge. Counsel: Ashley Moody,
Attorney General, Tallahassee, and Bonnie Jean Parrish, Assistant Attorney General,
Daytona Beach, for Petitioner. James S. Purdy, Public Defender, and Susan A. Fagan,
Assistant Public Defender, Daytona Beach, for Respondent.

(PER CURIAM.) The State of Florida appeals a non-final order
compelling it to produce certain limited discovery prior to an eviden-

tiary hearing to be held on Appellee’s Florida Rule of Criminal
Procedure 3.850 motion for postconviction relief. Pursuant to Florida
Rule of Appellate Procedure 9.040(c), we treat the State’s appeal as a
petition for writ of certiorari, and we dismiss the petition because the
State has failed to show that it will sustain irreparable harm in
complying with the court order. See Bared & Co. v. McGuire, 670 So.
2d 153, 157 (Fla. 4th DCA 1996) (explaining that dismissal, rather
than denial, is the proper disposition of a petition for writ of certiorari
when the appellate court determines that there has been an insufficient
showing of irreparable harm).

PETITION DISMISSED. (LAMBERT, EDWARDS, and
EISNAUGLE, JJ., concur.)

*        *        *

Criminal law—Costs—Error to impose $100 costs of prosecution
twice, once under state statute and once under city ordinance—
Prosecution costs in excess of $100 for felonies must be supported by
sufficient proof that higher costs were incurred, and there was no such
showing in instant case—Error to impose costs pursuant to section
318.18(11)(b) where defendant was not charged with traffic infraction

JONATHAN PRIVE, Appellant, v. STATE OF FLORIDA, Appellee. 5th District.
Case No. 5D19-2058. May 15, 2020. Appeal from the Circuit Court for Brevard
County, Nancy Maloney, Judge. Counsel: Jonathan Prive, Graceville, pro se. James S.
Purdy, Public Defender, and Allison A. Havens, Assistant Public Defender, Daytona
Beach, for Appellant. Ashley Moody, Attorney General, Tallahassee, and L. Charlene
Matthews, Assistant Attorney General, Daytona Beach, for Appellee.

(PER CURIAM.) In this Anders1 appeal, we affirm Jonathan Prive’s
judgment and sentence. However, we remand for the trial court to
strike certain costs it imposed as follows.

First, the costs order errantly included the $100 costs of prosecu-
tion twice: once citing section 938.27(8), Florida Statutes (2019),
identified as “Cost of Prosecution Circuit,” and again citing section
938.27, identified as “Cost of Prosecution City Ord.” Section 938.27,
however, does not permit local governments to impose higher
standard costs of prosecution. Rather, it authorizes the standard costs
($50 for misdemeanors, $100 for felonies), and higher amounts “upon
a showing of sufficient proof of higher costs incurred.” § 938.27(8),
Fla. Stat. (2019). Because no such showing was made in this case, we
strike the portion of the order imposing costs pursuant to a city
ordinance.

Second, we strike the costs imposed pursuant to section
318.18(11)(b), Florida Statutes (2019), as Prive was not charged with
a traffic infraction. See Sorenson v. State, 45 Fla. L. Weekly D412
(Fla. 5th DCA Feb. 21, 2020).

AFFIRMED; REMANDED WITH INSTRUCTIONS.
(EVANDER, C.J., GROSSHANS and SASSO, JJ., concur.)
))))))))))))))))))

1Anders v. California, 386 U.S. 738 (1967).

*        *        *

Mortgage foreclosure—Attorney’s fees—Absence of substantiating
evidence—Award of fees reversed without remand

RAYMONDE CHARLES A/K/A RAYMONDE JOSEPH CHARLES AND
CLAUDE CHARLES, Appellants, v. HSBC BANK USA NATIONAL ASSOCIA-
TION AS TRUSTEE FOR GSAA HOME EQUITY TRUST 2005-9 AND THE PINES
OF WEKIVA HOMEOWNERS ASSOCIATION, INC., Appellees. 5th District. Case
No. 5D19-979. May 15, 2020. Appeal from the Circuit Court for Orange County,
Patricia Strowbridge, Judge. Counsel: Andrew B. Greenlee, of Andrew B. Greenlee,
P.A., Sanford, and Anthony N. Legendre, II, of Law Offices of Legendre & Legendre,
PLLC, Maitland, for Appellants. Kimberly S. Mello, of Greenberg Traurig, P.A.,
Orlando, and Vitaliy Kats, of Greenberg Traurig, P.A., Tampa, for Appellee, HSBC
Bank USA National Association as Trustee for GSAA Home Equity Trust 2005-9. No
appearance for other Appellee.

(PER CURIAM.) We affirm the final judgment of foreclosure in all
respects, except for the award of attorneys’ fees. Because no evidence
was introduced at trial to substantiate the award of attorneys’ fees, we
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reverse the award of those fees without remand. See Englert v. HSBC
Bank USA, N.A., as Tr. for Deutche Alt-A Sec., Inc., 264 So. 3d 411,
411 (Fla. 5th DCA 2019); Mkt. Tampa Invs., LLC v. Deutche Bank
Nat’l Tr. Co. for Novastar Mortg. Funding Tr., Series 2007-I, 216 So.
3d 783, 783 (Fla. 2d DCA 2017) (“[W]e reverse the attorney’s fee
award in the foreclosure judgment without remand because the award
is not supported by competent, substantial evidence.” (citing Michel
v. Bank of N.Y. Mellon, 191 So. 3d 981, 984 (Fla. 2d DCA 2016))).

AFFIRMED in part and REVERSED in part. (EVANDER, C.J.,
ORFINGER and LAMBERT, JJ., concur.)

*        *        *

Torts—Error to enter summary judgment in favor of defendant where
video that captured accident and responses to interrogatories demon-
strate that genuine issues of material fact remain

MISTY CARLSON, INDIVIDUALLY AND AS PARENT AND NATURAL
GUARDIAN OF K.H., A CHILD, Appellant, v. VOLUSIA COUNTY SCHOOLS
AND THE CITY OF DELAND, Appellees. 5th District. Case No. 5D19-91. May 15,
2020. Appeal from the Circuit Court for Volusia County, Randell H. Rowe, III, Judge.
Counsel: Craig R. Lynd and Christopher H. Hunt, of Kaufman, Englett & Lynd, PLLC,
Orlando, for Appellant. Michael J. Roper, Cindy A. Townsend and Nicholas J. Mari,
of Bell & Roper, P.A., Orlando, for Appellee, City of Deland. No Appearance for
Appellee, Volusia County Schools.

(WALLIS, J.) Misty Carlson, individually and as parent and natural
guardian of K.H., appeals the final summary judgment entered in
favor of the City of Deland, arguing the lower court erred because
there were unresolved issues of fact. We agree.

In granting summary judgment, the trial court relied on Carlson’s
interrogatory answers and a video that captured the accident. After
reviewing the video and interrogatory answers, we conclude that
genuine issues of material fact remain as to the accident. See Skelton
v. Real Estate Sols. Home Sellers, LLC, 202 So. 3d 960, 961 (Fla. 5th
DCA 2016) (“If the ‘slightest doubt’ exists, then summary judgment
must be reversed.” (quoting Sierra v. Shevin, 767 So. 2d 524, 525 (Fla.
3d DCA 2000))). In particular, we note that the video does not
conclusively refute Carlson’s allegations and, even if it did, summary
judgment would still likely be improper at this point. See Lopez v.
Wilsonart, LLC, 275 So. 3d 831, 834 (Fla. 5th DCA 2019) (holding
summary judgment improper even though video evidence strongly
refuted other evidence), review granted, SC19-1336, 2019 WL
5188546 (Fla. Oct. 15, 2019). Accordingly, we reverse and remand
for further proceedings.

REVERSED and REMANDED. (EISNAUGLE and TRAVER,
JJ., concur.)

*        *        *

Insurance—Personal injury protection—Coverage—Medical
benefits—Licensed massage therapists may not be reimbursed for
medical benefits

SOUTHERN OWNERS INSURANCE COMPANY, Petitioner, v. JACLYN
HENDRICKSON, Respondent. 5th District. Case No. 5D19-2799. May 15, 2020.
Petition for Writ of Certiorari Review of Decision from the Circuit Court for Volusia
County, Acting in its Appellate Capacity. Counsel: Carri S. Leininger, of Williams,
Leininger & Cosby, P.A., North Palm Beach, for Petitioner. Matthew J. Mitchell, of
Rue & Ziffra, P.A., Port Orange, for Respondent.

[Circuit court order published at 27 Fla. L. Weekly Supp. 574a.]

(WALLIS, J.) Petitioner, Southern Owners Insurance Company,
seeks second-tier certiorari review of the circuit court’s order
affirming the county court’s order granting summary judgment in
favor of Respondent, Jaclyn Hendrickson. We agree that the circuit
court’s order ignores the plain meaning of section 627.736(1)(a)5.,
Florida Statutes, and violates a clearly established principal of law
resulting in a miscarriage of justice. Therefore, we grant the petition
for writ of certiorari.

In the underlying county court case, Respondent sought reimburse-

ment for services provided by a person agreed upon by both parties to
be a “licensed massage therapist.” The controlling law on this subject
clearly states that, “[m]edical benefits do not include massage as
defined in s. 480.033 or acupuncture as defined in s. 457.102,
regardless of the person, entity, or licensee providing massage or
acupuncture, and a licensed massage therapist or licensed acupunctur-
ist may not be reimbursed for medical benefits under this section.” §
627.736(1)(a)5., Fla. Stat. Other Florida courts have recognized that
this statute excludes licensed massage therapists from being reim-
bursed for medical benefits. Geico Gen. Ins. Co. v. Beacon Healthcare
Ctr., Inc., 45 Fla. L. Weekly D437 (Fla. 3d DCA Feb. 26, 2020);
McCarty v. Myers, 125 So. 3d 333, 335 (Fla. 1st DCA 2013).

The plain text of section 627.736(1)(a)5. precludes a licensed
massage therapist from being reimbursed for medical benefits. In its
ruling, the circuit court ignored the plain language of the statute and
violated this clearly established principal of the law. Furthermore, the
circuit court’s ruling resulted in a miscarriage of justice because
Petitioner is now liable for a medical benefit that the law explicitly
prohibits. Consequently, we find second-tier certiorari relief is
appropriate, and grant the petition. See Nader v. Fla. Dep’t of High.
Saf. & Motor Veh., 87 So. 3d 712, 727 (Fla. 2012) (“[S]tatutes also
constitute ‘clearly established law,’ meaning that a district court can
use second-tier certiorari to correct a circuit court decision that
departed from the essential requirements of statutory law.”); 14269 BT
LLC v. Vill. of Wellington, 240 So. 3d 1, 3 (Fla. 4th DCA 2018) (“The
circuit court’s failure to obey the plain language of a statute can form
the basis for second-tier review.”).

PETITION GRANTED. (COHEN and TRAVER, JJ., concur.)

*        *        *

DERRICK WEBSTER, AS PERSONAL REPRESENTATIVE OF THE ESTATE OF
MERRITA WEBSTER, Appellant, v. SHELLEY C. GLOVER, M.D., SOUTH LAKE
HOSPITAL, INC., INTUITIVE SURGICAL, INC., INDEPENDENT CLINICAL
LABORATORIES, INC. D/B/A TAMPA PATHOLOGY LABORATORY AND
JOSE V. SUAREZ-HOYOS, M.D., Appellees. 5th District. Case No. 5D19-730. May
15, 2020. Appeal from the Circuit Court for Lake County, G. Richard Singeltary,
Judge. Counsel: Christopher V. Carlyle, of The Carlyle Appellate Law Firm, Orlando,
for Appellant. Jason M. Azzarone, Louis J. La Cava, and James D. Wetzel, of La Cava
& Jacobson, P.A., Tampa, for Appellee Shelley C. Glover, M.D. No Appearance for
other Appellees.

(PER CURIAM.) AFFIRMED. See Health First, Inc. v. Cataldo, 92
So. 3d 859, 869 (Fla. 5th DCA 2012) (“We strongly disapprove of the
tactics used during [Appellee’s] closing argument. We find, however,
that the trial court did not abuse its discretion by refusing to order a
new trial. We cannot say under Murphy’s fourth prong that the
arguments ‘so damaged the fairness’ of the trial as to require a new
trial.” (quoting Murphy v. Int’l Robotic Sys., Inc., 766 So. 2d 1010,
1030 (Fla. 2000))). (HARRIS, GROSSHANS and TRAVER, JJ.,
concur.)

*        *        *

CLARENCE GEROME THOMAS, Appellant, v. STATE OF FLORIDA, Appellee.
5th District. Case No. 5D19-3395. May 15, 2020. Appeal from the Circuit Court for
Brevard County, Tesha Ballou, Judge. Counsel: Clarence Gerome Thomas, Panama
City, pro se. James S. Purdy, Public Defender, and Steven N. Gosney, Assistant Public
Defender, Daytona Beach, for Appellant. Ashley Moody, Attorney General,
Tallahassee, and Bonnie Jean Parrish, Assistant Attorney General, Daytona Beach, for
Appellee.

(PER CURIAM.)  We affirm Appellant’s judgment and sentence.
However, we remand for the trial court to strike the $3 cost assessed
pursuant to section 318.18, Florida Statutes (2019), as Appellant was
not charged with a traffic infraction. See Sorenson v. State, 291 So. 3d
630, 630 (Fla. 5th DCA 2020).

AFFIRMED; REMANDED with instructions. (EVANDER, C.J.,
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GROSSHANS and SASSO, JJ., concur.)

*        *        *

VICTOR CHRISTIAN WRIDEN, Petitioner, v. STATE OF FLORIDA, Respondent.
5th District. Case No. 5D20-835. May 15, 2020. Petition for Belated Appeal, A Case
of Original Jurisdiction. Counsel: Victor Christian Wriden, Lake City, pro se. Ashley
Moody, Attorney General Tallahassee, and, Richard A. Pallas, Jr., Assistant Attorney
General, Daytona Beach, for Respondent

(PER CURIAM.)  The petition for belated appeal is granted. A copy
of this opinion shall be filed with the trial court and be treated as the
notice of appeal from the January 16, 2020 order denying Petitioner’s
pro se motion for postconviction relief filed in Case No. 2012-CF-
10144, Ninth Judicial Circuit Court in and for Orange County,
Florida. See Fla. R. App. P. 9.141(c)(6)(D).

PETITION GRANTED. (EVANDER, C.J., EDWARDS and
GROSSHANS, JJ., concur.)

*        *        *

LARRY THOMPSON, Petitioner, v. STATE OF FLORIDA, Respondent. 5th District.
Case No. 5D20-951. May 15, 2020. Petition for Belated Appeal, A Case of Original
Jurisdiction. Counsel: Larry Thompson, Daytona Beach, pro se. Ashley Moody,
Attorney General, Tallahassee, and Richard A. Pallas, Jr., Assistant Attorney General,
Daytona Beach, for Respondent.

(PER CURIAM.) The petition for belated appeal is granted. A copy
of this opinion shall be filed with the trial court and be treated as the
notice of appeal from the September 13, 2019 order denying Peti-
tioner’s pro se motion for DNA testing under Florida Rule of Criminal
Procedure 3.853, filed in Case No. 88-CF-2666, Eighteenth Judicial
Circuit Court in and for Seminole County, Florida. See Fla. R. App. P.
9.141(c)(6)(D).

PETITION GRANTED. (LAMBERT, SASSO, and TRAVER, JJ.,
concur.)

*        *        *

TIFFANI GOFF, Appellant, v. STATE OF FLORIDA, Appellee. 5th District. Case No.
5D19-3532. May 15, 2020. Appeal from the Circuit Court for St. Johns County,
Howard M. Maltz, Judge. Counsel: James S. Purdy, Public Defender, and Allison A.
Havens, Assistant Public Defender, Daytona Beach, for Appellant. Ashley Moody,
Attorney General, Tallahassee, and Rebecca Rock McGuigan, Assistant Attorney
General, Daytona Beach, for Appellee.

(PER CURIAM.) In this Anders1 appeal, Tiffani Goff challenges the
judgment and sentence imposed by the trial court following her
violation of community control trial. Having reviewed the record, we
affirm, without further discussion, except for the correction of one
clerical error.

The trial court’s written order entered following trial shows that it
inadvertently revoked Goff’s probation instead of her community
control. Accordingly, we remand with directions that the trial court
enter a written order that revokes Goff’s community control.

AFFIRMED; REMANDED with directions. (EVANDER, C.J.,
and LAMBERT and EDWARDS, JJ., concur.)
))))))))))))))))))

1Anders v. California, 386 U.S. 738 (1967).

*        *        *

Criminal law—Mandamus—Venue—Transfer—Appeals—Appeal
from nonfinal order transferring venue of petition for writ of manda-
mus challenging Florida Commission on Offender Review’s decision
that there should be no change to defendant’s presumptive parole
release date—While reversible error occurs when a circuit court sua
sponte transfers venue without providing notice and an opportunity to
be heard on the venue issue, the issue of due process must be sufficiently
raised on appeal in order for the appellate court to grant relief on that

basis—Defendant’s vague references and singular statement about
what appellate court would “ordinarily” do, followed by request for
relief well beyond that is not an argument for reversal on due process
grounds—Substance of defendant’s brief makes clear that not only
does he fail to clearly articulate a due process argument, he also
expressly rejects the necessity of an evidentiary hearing to determine
the venue issue

ROY WHITED, DOC #843130, Appellant, v. FLORIDA COMMISSION ON
OFFENDER REVIEW, Appellee. 2nd District. Case No. 2D19-1570. May 15, 2020.
Appeal pursuant to Fla. R. App. P. 9.130 from the Circuit Court for Polk County;
Donald G. Jacobsen, Judge. Counsel:  Roy Whited, pro se. Mark Hiers, Assistant
General Counsel, Florida Commission on Offender Review, Tallahassee, for Appellee.

(MORRIS, Judge.) Roy Whited appeals from a nonfinal order
transferring venue of his petition for writ of mandamus. He filed the
petition in the circuit court challenging a decision by the Florida
Commission on Offender Review (the Commission) that there should
be no change to Whited’s presumptive parole release date (PPRD). He
argues that the circuit court’s sua sponte transfer of venue to Leon
County was in error because his petition contained sufficient allega-
tions to establish that venue was proper in Polk County and that he was
denied his right to a proper consideration for parole. Because we
conclude that Whited failed to clearly raise a due process argument in
this appeal and, in fact, rejected the proposition that an evidentiary
hearing to determine the venue issue was necessary, we affirm.

BACKGROUND
In 1981, Whited was sentenced to life in prison for kidnapping and

sexual battery and to thirty years in prison for attempted first-degree
murder. His PPRD is December 15, 2020. The Commission con-
ducted an interview pursuant to section 947.174, Florida Statutes
(2016), and Florida Administrative Code Rule 23-21.013, but
ultimately concluded in May 2017 that there would be no change to
Whited’s PPRD.

In January 2018, Whited filed his petition in Polk County, where
he is incarcerated, and he argued, among other things, that he was
denied his right to a proper consideration for parole, that the Commis-
sion arbitrarily and capriciously decided that there should be no
change in his PPRD, and that he was denied due process by the
Commission. He also alleged that the sword-wielder exception to the
Commission’s home venue privilege applied and that venue was
proper in Polk County.

The circuit court entered an order transferring the petition to Leon
County. The order states that the court reviewed the petition, the case
file, and the applicable law. The court found that “[t]he Petitioner is
seeking review of a Commission decision that there should be no
change in his Presumptive Parole Release Date. Venue for such a
mandamus petition is where the Florida Commission on Offender
Review is headquartered.” The order does not cite any law or mention
the sword-wielder exception. Our record does not indicate that the
Commission filed a motion to transfer venue or that Whited was given
notice and an opportunity to be heard before the transfer of venue.

ANALYSIS
In a civil action against a governmental agency, the home venue

privilege provides that venue “lies in the county where the agency
maintains its principal headquarters.” Fish & Wildlife Conservation
Comm’n v. Wilkinson, 799 So. 2d 258, 260 (Fla. 2d DCA 2001).
Presumably, this is why the circuit court transferred Whited’s petition
to Leon County where the Commission is headquartered. However,
an exception to the home venue privilege is the “sword-wielder”
doctrine. Spradley v. Parole Comm’n, 198 So. 3d 642, 646 (Fla. 2d
DCA 2015). “Figuratively, this exception allows a plaintiff to bring an
action against a state agency as a shield from an attack upon the
plaintiff by the state’s sword.” Wilkinson, 799 So. 2d at 260.

This exception to the common law privilege of venue is limited to
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those cases wherein the primary purpose is to obtain direct judicial
protection from an alleged unlawful invasion of the constitutional
rights of the plaintiff within the county where the suit is instituted,
because of the enforcement or threatened enforcement by a state
agency of a statute, rule or regulation . . . .

Spradley, 198 So. 3d at 646-47 (quoting Carlile v. Game & Fresh
Water Fish Comm’n, 354 So. 2d 362, 365 (Fla. 1977)).

In Spradley, the Commission suspended the PPRD and later
declined to authorize an effective parole release date. 198 So. 3d at
643, 645. This court recognized that Spradley’s “case could qualify
for sword-wielder venue if the Commission violated his right to a
proper parole consideration.” Id. at 647. Spradley had claimed venue
was proper in Hillsborough County where the Commission met. The
court noted that Spradley was incarcerated in Union County and that
Union County would be the proper venue if the sword-wielder
exception applied. Id. at 648. However, because Spradley failed to
make that claim, this court determined that “the default, and proper,
venue [was] Leon County.” Id. The court concluded that the trial court
should have transferred the petition to Leon County rather than
dismissing it. Id. The Spradley decision does not state whether the
Commission had filed a motion to dismiss for improper venue or
whether Spradley had notice or an opportunity to be heard before the
court determined venue was proper in Leon County.

We do not disagree with the proposition that reversible error occurs
when a circuit court sua sponte transfers venue without providing the
plaintiff with notice and an opportunity to be heard on the venue issue.
See Kunselman v. Scott, 162 So. 3d 243, 243 (Fla. 1st DCA 2015);
Smith v. McDonough, 955 So. 2d 644, 645 (Fla. 4th DCA 2007). Yet
the issue of due process must be sufficiently raised on appeal in order
for this court to grant relief on that basis. A party’s failure to fully brief
and argue the issue of due process results in a waiver of that issue. See
Victorino v. State, 23 So. 3d 87, 103 (Fla. 2009); Filarski v.
Reemployment Assistance Appeals Comm’n, 97 So. 3d 278, 281 (Fla.
4th DCA 2012).

Nowhere within Whited’s arguments in his appellate brief does he
assert that the circuit court committed a due process violation. Nor
does he argue that reversible error occurred when the circuit court
transferred venue without providing him with notice and an opportu-
nity to be heard. Rather, the closest that he comes to making a due
process argument is his argument that the circuit court erred by sua
sponte transferring venue because he sufficiently raised the sword-
wielder exception in his petition below. Quoting
PricewaterhouseCoopers LLP v. Cedar Resources, Inc., 761 So. 2d
1131, 1133 (Fla. 2d DCA 1999), he generally acknowledges that
circuit courts “need[ ] to resolve any relevant factual disputes and then
make a legal decision whether the plaintiff’s venue selection is legally
supportable.” And he contends that, ordinarily, this court “would
reverse and remand this cause to the trial court to hold a hearing to
determine whether” Whited’s mandamus petition sufficiently raised
the sword-wielder exception. He cites Smith, 955 So. 2d at 645, in
support of his assertion that a hearing is typically required. Yet Smith
is factually distinguishable because there, the appellant raised the due
process issue on appeal and the Florida Department of Corrections
“confessed error based on [that] procedural ground.” Id. But in this
case, Whited has not argued that a reversal is required based upon a
due process violation committed by the circuit court. Rather, Whited
argues that his mandamus petition sufficiently alleges that he was
denied his right to a proper parole consideration. Thus, what Whited
seeks on appeal is not a procedural reversal to rectify the lack of an
evidentiary hearing, but a reversal and remand so that the Polk County
Circuit Court can rule on Whited’s mandamus petition on the merits.
Smith is also distinguishable from this case because there has been no
concession made by the Commission that a due process violation

occurred.
We reject the temptation to construe Whited’s vague reference to

the sua sponte nature of the circuit court’s order and his conclusory
statement that this court would “ordinarily” reverse and remand for
the circuit court to hold a hearing as an assertion of a procedural due
process argument. We acknowledge that pro se pleadings are to be
liberally construed. See Sloppy v. State, 208 So. 3d 313, 313 n.1 (Fla.
2d DCA 2016). But isolated, perfunctory references, vague com-
ments, and conclusory statements are not sufficient to raise an issue
for appellate review. See, e.g., Victorino, 23 So. 3d at 103 (rejecting
appellant’s due process arguments as waived where the arguments
were “not entirely clear from [the] briefs” and where the points raised
were “presented in a conclusory manner”); Caldwell v. Fla. Dep’t of
Elder Affairs, 121 So. 3d 1062, 1064 (Fla. 1st DCA 2013) (explaining
that “two isolated references” were “perfunctory” and “insufficient to
present an argument for appellate review”); Hammond v. State, 34 So.
3d 58, 59 (Fla. 4th DCA 2010) (“Claims for which an appellant has
not presented any argument, or for which he provides only conclusory
argument, are insufficiently presented for review and are waived.”
(first citing Doorbal v. State, 983 So. 2d 464, 482-83 (Fla. 2008), and
then citing Shere v. State, 742 So. 2d 215, 217 n.6 (Fla. 1999))); cf.
Roop v. State, 228 So. 3d 633, 642 (Fla. 2d DCA 2017) (opining that
dissenting opinion was based on an argument not presented within
appellant’s brief and thus did not constitute a basis for reversal).

Had Whited argued that the circuit court committed a due process
violation or reversibly erred by transferring venue without a motion
from the Commission or an evidentiary hearing to determine the
venue issue and had he therefore sought a reversal and remand on that
basis, we would have agreed that a reversal is necessary. But Whited’s
vague references and singular statement about what this court would
“ordinarily” do, followed by a request for relief well beyond that is not
an argument for reversal on due process grounds.

In fact, a close reading of Whited’s brief leads us to the opposite
conclusion: he does not want an evidentiary hearing to determine
whether venue is proper in Polk County. After noting what this court
would “ordinarily” do in circumstances such as those that occurred in
this case, Whited states: “However, Whited’s petition sufficiently
alleges that he was denied his right to a proper consideration for
parole,” and in his conclusion, he asks this court to reverse and remand
“with directions [to the circuit court] to decide” that issue “on the
merits.” The substance of Whited’s brief then makes clear that not
only does he fail to clearly articulate a due process argument, but he
also expressly rejects the necessity for an evidentiary hearing to
determine the venue issue. Were we to reverse for an evidentiary
hearing, we would be reading an argument into Whited’s brief that he
affirmatively disavowed.

Accordingly, we affirm. (ROTHSTEIN-YOUAKIM, J., Concurs.
SILBERMAN, J., Dissents with opinion.)
))))))))))))))))))
(SILBERMAN, Judge, dissenting.) I cannot agree with the majority’s
conclusion that Whited did not present an adequate basis for reversal
in this appeal. I also cannot agree that he waived a remand for further
proceedings, which is the appellate relief available to him. For these
reasons, I dissent.

The majority recognizes that Whited’s “pro se pleadings are to be
liberally construed” but then construes his brief narrowly, disregard-
ing the key points that Whited makes. Whited argues that his petition
for writ of mandamus contained sufficient allegations to support
venue in Polk County. Further, he argues that the trial court, without
any responsive pleading by the Commission and without notice and
an opportunity to be heard, improperly transferred venue to Leon
County, thereby warranting reversal. The Commission, in its answer
brief, does not dispute that the trial court acted sua sponte, before the
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Commission filed any response to the petition and without notice and
a hearing. The trial court’s order on appeal does not find any defi-
ciency in the allegations contained in Whited’s petition. Instead,
without addressing the allegations concerning the sword-wielder
exception to the Commission’s home venue privilege, the trial court
simply concluded that venue exists in Leon County, the Commis-
sion’s home county.

In his brief, Whited explains the basis for his petition and his claim
that the sword-wielder exception applies to his case. He succinctly and
specifically states his argument as follows:

The trial court erred by sua sponte transferring Whited’s mandamus

petition from the Polk County circuit court to the Leon County circuit
court because it made an undisputed claim that he “can use the
‘sword-wielder’ exception recognized in First Federal [Department
of Revenue v. First Federal Savings & Loan Ass’n of Fort Myers, 256
So. 2d 524 (Fla. 2d DCA 1971),] to defeat the Commission’s ‘home
venue privilege.’ ”

Citing to Department of Agriculture v. Middleton, 24 So. 3d 624, 627
(Fla. 2d DCA 2009), and Fish & Wildlife Conservation Commission
v. Wilkinson, 799 So. 2d 258, 260 (Fla. 2d DCA 2001), he argues that
once a plaintiff pleads sufficient allegations to prove the applicability
of an exception to the home venue privilege, the government agency
has the burden to prove entitlement to the home venue privilege. He
adds, with additional citation to case law, that when a defendant files
a motion to transfer venue, if there is a factual dispute the trial court
must resolve that dispute based on competent, substantial evidence.
Here, though, the Commission did not file a motion or otherwise
challenge in the trial court the adequacy of Whited’s allegations
concerning the sword-wielder exception.

I acknowledge that Whited does not use the term “due process” in
his brief, and perhaps his brief is not as articulate as the majority
would require. But contrary to the majority’s conclusion, the sub-
stance of his argument is indeed a clear argument with cited authori-
ties explaining that the trial court erred by sua sponte transferring
venue without a pending motion before it, without notice, and without
a hearing. Construing Whited’s brief with the liberality that the
majority recognizes should be afforded to it requires that we reverse.

The majority also concludes that Whited expressly rejected the
necessity for an evidentiary hearing on the venue issue. Again, I
cannot agree. He acknowledges that the ordinary result of an appeal
such as this would be to reverse and remand for a hearing to determine
whether the sword-wielder exception applies. Then, quoting exten-
sively from Spradley v. Parole Commission, 198 So. 3d 642 (Fla. 2d
DCA 2015), he maintains that his petition contained the necessary
allegations to qualify for the exception to the home venue privilege.
He concludes his brief by requesting that the trial court’s decision be
reversed and remanded with directions to decide on the merits
whether he was denied the right to proper consideration for parole.
Although Whited’s request is for directions beyond that to which he
is entitled, in my view the key point is that he correctly argues that the
trial court’s order must be reversed and the case remanded. Whited’s
request simply does not amount to a waiver or rejection of his
entitlement to a reversal of the trial court’s order. Ultimately, it is for
this court to determine the appropriate directions for remand.

In Health Options, Inc. v. Kabeller, 932 So. 2d 416, 418-19 (Fla.
2d DCA 2006), both parties sought summary judgment in the trial
court. The trial court ruled in favor of Kabeller, and Health Options
appealed. Id. at 419-20. Health Options argued “that in addition to
reversing the summary judgment, we should remand for entry of
judgment in its favor.” Id. at 421. We reversed but concluded that the
proper relief was to reverse and remand for further proceedings. Id.
The fact that Health Options, like Whited, sought greater relief on
appeal than was appropriate did not preclude Health Options from

obtaining a reversal. Whited should not be treated any differently.
Finally, it bears noting that the Commission does not make any of

the arguments on which the majority relies to deny relief concerning
the adequacy of Whited’s brief or the purported waiver of his right to
a reversal and remand for further proceedings. Instead, it challenges
the adequacy of the allegations in Whited’s petition and his entitle-
ment to any relief from the trial court. Had the Commission made
these arguments and challenged venue in the trial court, the trial court
would have been able to address those contentions. Unfortunately, the
trial court erroneously transferred venue before the Commission filed
any response to the petition.

For all these reasons, I would reverse and remand for the trial court
to determine the venue issue if the Commission challenges venue on
remand, after proper notice and a hearing, and such other issues as
may be properly before it.

*        *        *

Criminal law—Appeals—Belated—Evidentiary hearing required to
determine whether petitioner received order denying motion for
rehearing in the trial court and whether petitioner’s failure to learn of
the order until over two years later was excusable

REGINALD JOHNSON, Petitioner, v. STATE OF FLORIDA, Respondent. 1st
District. Case No. 1D20-0030. May 15, 2020. Petition for Belated Appeal—Original
Jurisdiction. Counsel: Reginald Johnson, pro se, Petitioner. Ashley Moody, Attorney
General, Tallahassee, for Respondent.

ON MOTION FOR REHEARING
[Original Opinion at 45 Fla. L. Weekly D377c]

(PER CURIAM.) The motion for rehearing is granted. The previous
opinion issued on February 18, 2020, is withdrawn, and in its stead,
the following is issued as the decision of the Court.

This case involves the question of whether Petitioner is entitled to
a belated appeal arising from the denial of his post-conviction and
rehearing motions in the trial court. We initially denied relief, but now
grant Petitioner’s motion for rehearing and remand for an evidentiary
hearing. Two focal points of the inquiry are whether Petitioner failed
to receive the August 4, 2017, order denying his motion for rehearing
in the trial court (he has attached records showing his legal mail in
August 2017 was returned to senders due to the institution’s inability
to match his name with an inmate number) and whether his failure to
learn of the order until over two years later is excusable given that he
had hired private legal counsel on August 22, 2017, to protect his
interests and legal counsel failed to do so (he has attached a letter
apprizing his attorney of the pending motion for rehearing and his
concern that it could be decided “at any time”). (MAKAR, BILBREY,
and JAY, JJ., concur.)

*        *        *

Liens—Construction lien—Attorney’s fees—Junior interests—Junior
interest holder joined in underlying lien enforcement action between
construction lienor and property owners, and subsequently released
from action through summary judgment due to contract lienor’s
untimely filing of a lis pendens—Trial court erred in awarding
attorney’s fees under section 713.29 to junior interest holder based on
conclusion that junior interest holder was a “prevailing party”—
Discussion of construction lien law—Junior interest holders are not
entitled to attorney’s fees as the prevailing party in a lien enforcement
action

DECKS N SUCH MARINE, INC., Appellant, v. THOMAS O. DAAKE SR. and
ADELE Z. DAAKE, husband and wife, and PORTFOLIO RECOVERY, LLC,
Appellees. 1st District. Case No. 1D18-1396. May 15, 2020. On appeal from the Circuit
Court for Walton County. David W. Green, Judge. Counsel: Robert A. Emmanuel,
Cecily M. Parker, and Michael S. Thomas of Emmanuel Sheppard & Condon,
Pensacola, for Appellant. John R. Dowd Jr. of the Dowd Law Firm, Fort Walton Beach,
for Appellees.
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(M.K. THOMAS, J.) In this appeal, Decks N Such Marine, Inc. (DNS)
challenges the trial court’s award of attorney’s fees under section
713.29, Florida Statutes (2018), to Bank of America (BOA), a junior
interest holder, in an action brought to enforce a construction lien.
DNS argues that the trial court improperly broadened the scope of the
statute in awarding attorney’s fees to BOA, an entity not the property
owner or contractor. We agree and reverse.

Facts
This is one of multiple legal actions resulting from a home

renovation project gone awry. After making substantial improvements
to the home of Thomas and Adele Daake, DNS did not receive full
payment and in 2006 filed an action for enforcement and foreclosure
of its construction lien on the Daake’s property. DNS did not file a
notice of lis pendens until March 2013, seven years after the Daakes
executed and delivered a mortgage on the property to BOA, which
was recorded in the official records. In 2013, DNS amended its lien
enforcement claim to include BOA because of its interest in the
property. However, BOA sought and was granted summary judgment
under section 713.22, Florida Statutes (2018), because of DNS’s
failure to timely record the notice of lis pendens. BOA then moved for
an award of attorney’s fees pursuant to section 713.29.1

At the attorney’s fee hearing, DNS argued that section 713.29
could not serve as a basis for BOA’s request because DNS did not
attempt to “enforce a lien” against BOA, a junior interest holder, but
only against the Daakes, the property owners. DNS further claimed
that the statute does not contemplate attorney’s fees for or against a
junior interest holder but only as between the contractor and the
property owner. In response, BOA argued that the statute provided
attorney’s fees to a “prevailing party” in a construction lien action, and
it met the statutory qualifications. The trial court ultimately deter-
mined that the action was one to “foreclose against [BOA’s] interest
in the property” and that the verbiage of section 713.29 did not limit
the available remedy to only those “actions against owners.” The trial
court awarded attorney’s fees to BOA, finding it was a “prevailing
party” as contemplated by section 713.29.2 DNS appeals the award.

Legal Analysis
Generally, this Court reviews an order on attorney’s fees for an

abuse of discretion, but where entitlement to attorney’s fees, such as
here, rests on an interpretation of statute, this Court’s review is de
novo. See Rawson v. Gulf Coast Prop. Mgmt. Co., 261 So. 3d 721, 722
(Fla. 1st DCA 2018); Jennings v. Habana Health Care Ctr., 183 So.
3d 1131, 1132 (Fla. 1st DCA 2015); Raza v. Deutsche Bank Nat’l Tr.
Co., 100 So. 3d 121, 123 (Fla. 2d DCA 2012).

This case presents an issue of first impression in Florida—whether
a junior interest holder3 named in a construction lien enforcement and
foreclosure action may recover attorney’s fees under section 713.29.
Section 713.29 provides as follows:

In any action brought to enforce a lien or to enforce a claim against a

bond under this part, the prevailing party is entitled to recover a
reasonable fee for the services of her or his attorney for trial and appeal
or for arbitration, in an amount to be determined by the court, which
fee must be taxed as part of the prevailing party’s costs, as allowed in
equitable actions.
This section is directed exclusively to actions brought to enforce a

lien or to enforce a claim against a bond brought under chapter 713,
the Construction Lien Law.4

DNS argues that the term “prevailing party” as referenced in
section 713.29 requires strict interpretation and should not be read as
encompassing junior interest holders. Thus, the trial court’s broad
reading of section 713.29 is inconsistent with cases that have tightly
limited which parties may seek fees under this statutory section.
Attorney’s fees under section 713.29 are strictly limited to the portion

of the action in which the enforcement of construction lien is litigated
and limited to the parties litigating the construction lien. Furthermore,
DNS emphasizes Florida’s longstanding principle that statutes
granting attorney’s fees are to be narrowly construed. However, we
are not persuaded by its argument that section 713.29 is ambiguous
and that resort to canons of statutory interpretation is necessary to
resolve this case.

Conversely, BOA argues that where a statute does not specifically
define words of common usage, such words are construed in their
plain and ordinary sense. See State v. Hagan, 387 So. 2d 943, 945 (Fla.
1980). Thus, as BOA acquired substantially the relief it sought in the
action, it is a “prevailing party” under the statute.

The Legislature understands the meaning of words and where
words in a statute have a well-defined meaning, there is no place for
construction, and the popular or generally accepted meaning must be
taken. Van Pelt v. Hilliard, 78 So. 693, 694-95 (Fla. 1918). “When the
language of the statute is clear and unambiguous and conveys a clear
and definite meaning, there is no occasion for resorting to the rules of
statutory interpretation and construction; the statute must be given its
plain and obvious meaning.” Clines v. State, 912 So. 2d 550, 555-56
(Fla. 2005) (quoting A.R. Douglass, Inc. v. McRainey, 137 So. 157,
159 (1931)). We find the language of section 713.29 to be clear.
Accordingly, we need not engage the rules of statutory construction
to determine legislative intent. Polite v. State, 973 So. 2d 1107, 1111
(Fla. 2007). The statutory language—“[i]n any action brought to
enforce a lien . . . the prevailing party is entitled to recover a reason-
able fee”—unambiguously restricts a fee award to the prevailing party
in the action to enforce the lien. See § 713.29, Fla. Stat. (emphasis
added).

BOA’s argument that “prevailing parties” are entitled to attorney’s
fees under section 713.29 assumes the statute implicitly allows
multiple attorney’s fee awards and that the phrase “in any action to
enforce a lien” means any and all litigated matters arising from the
underlying lien enforcement action. We reject this argument as it fails
to apply the statutory language as written. Initially, the argument
improperly incorporates a consideration of “prevailing parties.” This
inflectional affix substitution by BOA results in an impermissible
rework of the statute. The plain and unambiguous language of section
713.29 references “the prevailing party” as entitled to recover a
reasonable fee for the services provided. The language of the statute
does not contemplate “prevailing parties” or “a prevailing party.” The
statute, through its basic terms, limits an award of attorney’s fees to
“the” party that prevails in the action to enforce the lien, if at the
conclusion of the substantive litigation, there is a “prevailing party.”
The Florida Supreme Court has clarified that “a trial court has the
discretion to make a determination that neither party has prevailed on
the significant issues in litigation . . .” and no attorney’s fee is due
under section 713.29. Trytek v. Gale Indus., 3 So. 3d 1194, 1203 (Fla.
2009) (emphasis added).

Attorney’s fees under section 713.29 have historically been
awarded to the prevailing party in the underlying lien enforcement
claim. See Snaidman v. Harrell, 432 So. 2d 809, 811 (Fla. 1st DCA
1983) (noting that section 713.29 provides only for fees incident to the
foreclosure action); Allied Glass Corp. v. The Austin Co., 453 So. 2d
195, 196 (Fla. 3d 1984) (denying an attorney’s fees award under
713.29 finding the party seeking fees did not participate in an action
to “enforce a lien” as recognized under Construction Lien Law).
Statutes granting attorney’s fees must be strictly construed because
there is no right to attorney’s fees at common law. Trytek, 3 So. 3d at
1198-99. A statute must expressly provide for the authority to award
attorney’s fees. Knealing v. Puleo, 675 So. 2d 593, 596 (Fla. 1996).
Adhering to these strict construction principles, courts have been
reluctant to expand section 713.29 to parties and disputes not specifi-
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cally enumerated in the statute. See CDI Contractors, LLC v. Allbrite
Elec. Contractors, Inc., 836 So. 2d 1031, 1033 (Fla. 5th DCA 2002)
(requiring that fees be awarded to landowner and contractor for
litigating only lien claims); Metro-Centre Assocs. v. Envtl. Eng’rs,
Inc., 522 So. 2d 967, 969 (Fla. 3d DCA 1988) (finding landowner
entitled to attorney’s fees only incurred in defeating contractor’s lien
foreclosure claim); Allied, 453 So. 2d at 196 (disallowing attorney’s
fees to third-party defendant building designer that was brought into
the suit because of a defense to an action for breach of contract,
negligence, and breach of warranty).5

Junior lienholders are addressed in sections 713.22 (providing that
a lien that has been continued by the filing of an action is not enforce-
able against creditors or subsequent purchasers for valuable consider-
ation without notice unless a lis pendens is recorded) and 713.26
(establishing that a person whose interest is sold has the right of
redemption under the statute and follows the same procedure as
redemption of real property from sales under mortgages) of the
Construction Lien Law. In these statutes, the Legislature expressed its
intent that the same process and protections of junior interest holders
used in other types of foreclosure actions be utilized in a construction
lien action. Practically, junior interest holders are a narrow class of
mortgagees whose interest in the underlying property is recorded after
the foreclosing contractor’s claim of lien is filed. This class is
routinely joined to the construction lien enforcement action under
section 713.26 to allow the construction lienor to foreclose out the
junior lienholder’s interest in the property encumbered by the
construction lien.

Construction lien law serves two purposes: 1) it protects suppliers
who furnish labor and materials to the property by ensuring that they
will receive full payment; and 2) it protects owners by “requiring
subcontractors to provide notice of possible liens, thereby allowing
owners to prevent double payment to both a contractor and subcon-
tractor, material supplier, or laborer, for provision of the same services
or material when the contractor and subcontractor are not in privity.”
Trytek, 3 So. 3d at 1199 (quoting Stunkel v. Gazebo Landscaping
Design, Inc., 660 So. 2d 623, 626 (Fla. 1995)). Using equitable
principles, the Florida Supreme Court has found that the policy
underlying section 713.29 is to encourage settlement of disputes
before litigation and acceptance of good faith offers for resolution. Id.
at 1200 (discussing C.U. Assocs., Inc. v. R. B. Grove, Inc., 472 So. 2d
1177 (Fla. 1985), and Prosperi v. Code, Inc., 626 So. 2d 1360 (Fla.
1993)). Recognizing these policies, the court determined that between
an owner and contractor, the prevailing party, if any, should be the
party that “succeed[ed] on any significant issue in litigation which
achieves some of the benefit the parties sought in bringing suit.” Id.
(citing Prosperi, 626 So. 2d 1360, and Moritz v. Hoyt Enters, 604 So.
2d 807 (Fla. 1992)) (alteration in original). This “significant issue” test
is applied even when the lienor obtains a judgment against an owner
and attorney’s fees are not automatically granted to either party. Id. at
1196.

DNS argues and we agree that including junior interest holders as
entitled to attorney’s fees in an action to enforce a lien would upset the
equitable balance mandated by the Florida Supreme Court in naming
“the prevailing party” under section 713.29. Application of the
“significant issue” test laid out in Prosperi and Trytek would ill fit the
relationship of a junior interest holder and a contractor. For example,
at the conclusion of the action, the contractor or supplier who initiates
the lien enforcement and joins a junior interest holder, as required by
sections 713.22 and 713.26, either has priority over the junior interest
holder, or it does not. Declaring junior interest holders as “the
prevailing party” under such circumstances eviscerates a “significant
issue” analysis and adopts an automatic liability assignment disap-
proved of in Trytek. 3 So. 3d at 1203-04.

An expansion of section 713.29 to include fee awards to junior
interest holders would establish a statutory scheme and a balance of
interests largely out of step with the process governing mortgage and
other interest foreclosures, a process the Legislature referenced in
section 713.26. Interpreting section 713.29 as allowing multiple
attorney’s fee awards to multiple parties in any litigation resulting
from the lien enforcement would create liability for attorney’s fees
from both the construction lienor and the junior interest holder. As
such, if a prevailing construction lienor could recoup its attorney’s
fees against a junior interest holder, the lienholder would likely be
required to pay attorney’s fees in order to exercise its redemption
rights under section 713.26. The potential for additional attorney’s fee
exposure to junior interest holders would dissuade construction
lienors, like DNS, from joining the junior interest holder to the
foreclosure action in contravention of the purposes of section 713.26.

Here, in the underlying lien enforcement action, DNS joined BOA
as a junior lienholder due to its recorded mortgage on the subject
property. DNS was not enforcing the construction lien against BOA
but joining it to the underlying action to ensure determination of
superiority of liens or security interests upon a foreclosure sale.
Through summary judgment, BOA was subsequently released from
the underlying lien enforcement action between DNS and the Daakes
due to DNS’s untimely filing of a lis pendens. Accordingly, BOA is
not “the prevailing party” in the action to enforce the lien.

Conclusion
We apply section 713.29, per its plain and unambiguous language,

and find that junior interest holders are not entitled to attorney’s fees
as the prevailing party in a lien enforcement action. Accordingly, the
award of attorney’s fees to BOA is reversed.

REVERSED. (RAY, C.J., and LEWIS, J., concur.)
))))))))))))))))))

1Portfolio Recovery, LLC was substituted as a party in place of BOA due to it being
an assignee of the final judgment. For purposes of the appeal, BOA is referenced but
with recognition of Portfolio Recovery, LLC’s status as assignee.

2The parties later litigated the amount of attorney’s fees due, and the trial court
entered a final judgment awarding $90,458.00 to BOA.

3For purposes of this opinion, a “junior interest holder” refers to a party in BOA’s
position in this litigation.

4As this case does not involve a bond action, reference is made only to lien
enforcement.

5Courts have similarly rejected expansion of section 713.29 and limited its
application to actions brought to enforce a lien or to enforce a claim against a bond
under chapter 713, and not if a payment bond was a common law bond. See Continental
Cas. Co. v. A.W. Baylor Versapanel-Plastering, Inc., 97 So. 3d 937, 941 (Fla. 5th DCA
2012).

*        *        *

Attorney’s fees—Prevailing party—Multiple cases consolidated into
one by trial court—Trial court erred in considering all three cases
together when determining which party prevailed on significant
issues—Consolidation of cases does not change nature of each
individual case or rights of each party

THOMAS O. DAAKE, SR., ADELE Z. DAAKE, and DAAKE FAMILY TRUST 126,
LLC, Appellants, v. DECKS N SUCH MARINE, INC., Appellee. 1st District. Case No.
1D18-2659. May 15, 2020. On appeal from the Circuit Court for Walton County. David
W. Green, Judge. Counsel: John R. Dowd and Nicholas Bykowsky of Dowd Law Firm,
P.A., Fort Walton Beach, for Appellants. Robert A. Emmanuel, Charles P. Young, and
Cecily M. Parker of Emmanuel, Sheppard & Condon, Pensacola; Joseph D. Steadman
of Jones Walker LLP, Mobile, AL, for Appellee.

(PER CURIAM.) This case involves a dispute over two contracts in
which the appellee agreed to construct a seawall on two properties and
a home on one of those properties. At some point, the relationship
between the parties deteriorated, and a dispute over payment
prompted the appellee to file three separate cases that were later
consolidated into one case by the trial court. The appellants, which
include the Daake Family Trust 126, LLC,* challenge the trial court’s
orders that determined the appellee was the prevailing party. The
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appellants raise three issues on appeal, and we find only one has merit.
Accordingly, we write to address that issue and affirm all other issues
raised without further comment.

The Daake Family Trust 126, LLC, argues that the trial court erred
by denying its motion for attorney’s fees and costs under section
713.29, Florida Statutes, because it was the prevailing party in case
number 2006-CA-564. In case number 2006-CA-564, the appellee
filed a complaint against all of the appellants to enforce its construc-
tion lien, and it also claimed that it was entitled to quantum meruit.
The appellee also filed a breach of contract claim against Thomas and
Adele Daake.

The appellee eventually dismissed its claim against all of the
parties to enforce its construction lien, and the trial court ruled against
the appellee on its motion for quantum meruit because a contract
existed between the appellee and the trust. The trial court also found
that the trust violated the contract. However, the trial court did not
award the appellee damages because the appellee failed to allege that
the trust breached the contract.

At the conclusion of the litigation, the trial court heard and reheard
the different motions for attorney’s fees and costs filed by each of the
parties. The trial court ultimately found that the appellee was the
prevailing party on all significant issues and denied the appellants’
request for attorney’s fees and costs. The trust argues that the trial
court erred by considering all three cases together when it determined
that the appellee was the prevailing party.

The consolidation of cases does not change the nature of each
individual case or the rights of each party. Santiago v. Mauna Loa
Invs., LLC, 189 So. 3d 752, 757 (Fla. 2016). In the trial court’s order,
it stated that it considered all of the cases together in order to deter-
mine who was the prevailing party. This was error. Under section
713.29, the trial court was required to determine who was the
prevailing party on the significant issues contained in each of the
separate cases. See Marocco v. Brabec, 44 Fla. L. Weekly D897 (Fla.
1st DCA April 5, 2019) (under section 713.29, the “ ‘prevailing party’
has been construed as the party who prevails on the ‘significant
issues’ ” contained in the case). Since the trial court did not determine
which issues were significant in each individual case, we remand this
case to the trial court for it to determine who was the prevailing party
in case number 2006-CA-564.

AFFIRMED in part, REVERSED in part, and REMANDED.
(ROBERTS, BILBREY, and WINOKUR, JJ., concur.)
))))))))))))))))))

*In its answer brief, the appellee appears to concede that it knew the trust was
appealing the orders at issue even though it was left off the filed notice of appeal. Since
the notice of appeal provided enough information to inform the appellee what was
being appealed and did not prejudice the appellee, the defect in the notice does not
affect this Court’s jurisdiction. Tunstall v. Folsom, 616 So. 2d 1123, 1124 (Fla. 1st
DCA 1993).

*        *        *

Criminal law—Double jeopardy—Traveling to meet minor after
solicitation for sex—Unlawful use of a two-way communications
device—Reviewing only the charging document, lesser conviction must
be reversed—Trial court should resentence for remaining conviction
on remand

JORDAN WALKER, Appellant, v. STATE OF FLORIDA, Appellee. 1st District. Case
No. 1D19-0483. May 18, 2020. On appeal from the Circuit Court for Okaloosa County.
Angela D. Mason, Judge. Counsel: Andy Thomas, Public Defender, and M. J. Lord,
Assistant Public Defender, Tallahassee; Dustin Dewrell and J. LaDon Dewrell of
Dewrell & Herndon, Fort Walton Beach, for Appellant. Ashley Moody, Attorney
General, Trisha Meggs Pate, Assistant Attorney General, and Heather Flanagan Ross,
Assistant Attorney General, Tallahassee, for Appellee.

(PER CURIAM.) Appellant challenges his convictions for traveling
after solicitation for sex with a minor, and unlawful use of a two-way
communications device. Reviewing only the charging document, as

we are constrained to do under Lee v. State, 258 So. 3d 1297 (Fla.
2018), we must reverse the lesser conviction. On remand, the trial
court should resentence for the remaining conviction, which we
affirm. See Sherman v. State, 272 So. 3d 829, 829 (Fla. 1st DCA 2019)
(remanding, after Lee reversal, and instructing court to resentence on
the lesser conviction). We reject Appellant’s second argument as
meritless.

REVERSED in part, and AFFIRMED in part. (WOLF, KELSEY,
and WINOKUR, JJ., concur.)

*        *        *

Criminal law—Probation revocation—Order—Correction—Remand
for entry of corrected order of revocation which includes violation that
was orally pronounced but not listed in initial written order

TRAFTON GEORGE KERRIDGE, Appellant, v. STATE OF FLORIDA, Appellee.
1st District. Case No. 1D19-2471. May 18, 2020. On appeal from the Circuit Court for
Bay County. Ana Garcia, Judge. Counsel: Andy Thomas, Public Defender, and Joel
Arnold, Assistant Public Defender, Tallahassee, for Appellant, and Trafton George
Kerridge, pro se, Appellant. Ashley Moody, Attorney General, Tallahassee, for
Appellee.

(PER CURIAM.) In this appeal pursuant to Anders v. California, 386
U.S. 738 (1967), we are required to “examine the record to the extent
necessary to discover any errors apparent on the face of the record.”
State v. Causey, 503 So.2d 321, 322 (Fla. 1987). We find no reversible
error, and affirm the trial court’s revocation of probation and subse-
quent sentences.

We remand solely for correction of a scrivener’s error in the Order
of Revocation, which fails to comport with the court’s oral pronounce-
ment. See Robinson v. State, 963 So. 2d 339 (Fla. 1st DCA 2007)
(affirming, but remanding for court to conform written revocation
order to oral pronouncement); Thompson v. State, 965 So. 2d 1250,
1251 (Fla. 1st DCA 2007) (explaining oral pronouncement controls).
The court orally pronounced three violations, including a violation of
Special Condition 5 (refrain from consuming alcohol), but the Order
of Revocation failed to list that violation. On remand, the court shall
enter a corrected Order of Revocation that includes the violation of
this condition. Appellant need not be present. See Butler v. State, 450
So. 2d 1283, 1284-85 (Fla. 2d DCA 1984) (affirming and remanding,
in Anders VOP appeal, to add orally pronounced violation not
included in written order).

AFFIRMED, but REMANDED with instructions. (ROWE,
MAKAR, and KELSEY, JJ., concur.)

*        *        *

Criminal law—Judgment—Correction—Remand for entry of
corrected judgment reflecting that defendant was convicted of child
neglect as a third-degree felony rather than a second-degree felony

JOSHUA LOWERY, Appellant, v. STATE OF FLORIDA, Appellee. 1st District. Case
No. 1D19-2740. May 18, 2020. On appeal from the Circuit Court for Duval County.
Bruce Anderson, Jr., Judge. Counsel: Joshua Lowery, pro se, Appellant. Ashley
Moody, Attorney General, and Bryan Jordan, Assistant Attorney General, Tallahassee,
for Appellee.

(PER CURIAM.) Upon review of the instant case, we affirm the lower
court’s order denying postconviction relief sought under Florida Rule
of Criminal Procedure 3.850. We write only to correct a scrivener’s
error in the judgment. See Ashley v. State, 850 So. 2d 1265, 1268 n.3
(Fla. 2003) (defining a scrivener’s error as a written clerical error that
is not “the result of a judicial determination or error”). Appellant’s
written judgment reflects that he was convicted of child neglect as a
second-degree felony. However, both the plea hearing and the
sentencing hearing transcripts indicate that Appellant pleaded guilty
to two counts of child neglect as third degree felonies. On remand, the
trial court shall correct the judgment to reflect Appellant’s convictions
on counts two and three are the third-degree felony of child neglect.
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Appellant need not be present for this ministerial correction to the
judgment. See Walton v. State, 106 So. 3d 522, 529 (Fla. 1st DCA
2013) (“[A] defendant need not be present at resentencing if the error
to be corrected is ‘purely ministerial’ or clerical, and involves no
exercise of the court’s discretion.”). (LEWIS, B.L. THOMAS, and
NORDBY, JJ., concur.)

*        *        *

Dissolution of marriage—Equitable distribution—Contempt— 
Former husband ordered to pay lump sum payment which, if not paid
within ten days of final judgment, would convert to non-taxable
alimony that would not terminate upon former wife’s death or
remarriage—Trial court erred in holding former husband in contempt
for failure to make ordered lump sum payment where payment was
clearly an equalizing payment that was part of equitable distribution—
Trial court cannot use its contempt powers to enforce an equitable
distribution award

TOMMY VINSON, Former Husband, Appellant, v. MARY GRACE VINSON,
Former Wife, Appellee. 1st District. Case No. 1D18-2602. May 18, 2020. On appeal
from the Circuit Court for Okaloosa County. Michael A. Flowers, Judge. Counsel:
Travis R. Johnson of Meador & Johnson, P.A., Pensacola, for Appellant. Mary Grace
Vinson, pro se, Appellee.

(PER CURIAM.) The former husband challenges a contempt order
that was entered subsequent to an amended final judgment that has
since been reversed in part. We agree that the contempt order was
entered in error and remand with instructions to vacate the contempt
order.

The former husband and the former wife were divorced via
amended final judgment in 2017. The amended final judgment
awarded the former wife an “equalization payment” of $80,596,
which would be reduced by unpaid child support of $2,400 to
$78,196. This amount was to be paid by the former husband to the
former wife within ten days of the date of amended final judgment.
The amended final judgment went on to provide,

Should the husband not timely make the lump sum payment to the

wife described herein, then the husband shall pay to the wife non-
taxable alimony in the amount of $2,000 per month on the first day of
each month with the first such payment becoming due and payable on
December 1, 2017. These alimony payments shall not terminate upon
the wife’s death or remarriage and shall not be subject to termination
or modification in the event the wife enters into a supportive relation-
ship.
The former wife later moved for contempt, which the trial court

granted on the basis that the former husband failed to pay “five
installments of the equalization payments” despite having the ability
to pay. The court held the former husband in contempt of court and
ordered that he be immediately incarcerated for a period of thirty days
subject to a purge in the amount of $10,600. Several months later, this
Court reversed the equitable distribution portion of the amended final
judgment, finding the court misclassified $70,000 of the husband’s
property as a martial asset. See Vinson v. Vinson, 282 So. 3d 122 (Fla.
1st DCA 2019) (Vinson I). The former husband argues the contempt
order should also be reversed.

The fact that this Court has already reversed the trial court’s
equitable distribution award in the amended final judgment is not
alone a basis to reverse as “an aggrieved party’s failure to abide by
[an] order may be punished by contempt even if the order is ultimately
found to be erroneous.” Schroll v. Schroll, 262 So. 3d 832, 834 (Fla.
1st DCA 2018) (citations omitted) (noting that the fact the Court had
reversed the underlying equitable distribution scheme did not
preclude consideration of the trial court’s order of contempt for the
former husband’s failure to comply with equitable distribution).

Like the appellant in Schroll, the former husband argues the trial
court lacked the authority to enforce an equitable distribution scheme

through its contempt powers. Id. at 835 (reversing contempt order to
incarcerate former husband in contempt for failing to transfer funds as
required of him). In Vinson I, this Court recognized the trial court
erred in characterizing the unpaid $78,196 as alimony:

We also agree with the former husband that the trial court erred

when it provided that if the former husband failed to pay the lump sum
equalization payment within ten days of the entry of the final judg-
ment, the amount due would be reclassified as alimony. First, at the
outset of the hearing, the former wife, through counsel, advised the
trial court that there would be “no claim for alimony.” Second, once
reclassified, the so-called alimony payments were expressly ordered
“not [to] terminate upon the Wife’s death or remarriage and shall not
be subject to termination or modification in the event the Wife enters
into a supportive relationship.” The latter language is wholly at odds
with the definitions of the various forms of alimony authorized by
section 61.08(5)-(8), Florida Statutes, all of which provide that the
alimony shall end upon the death or remarriage of the receiving
spouse.

Furthermore, as the former husband points out, a lump sum
payment award that effects a property distribution is not enforceable
by contempt, as are alimony awards. Bongiorno v. Yule, 920 So.2d
1209, 1210 (Fla. 1st DCA 2006); see also Braswell v. Braswell, 881
So.2d 1193, 1198 (Fla. 3d DCA 2004). Accordingly, on remand, in
reconsidering the equitable distribution scheme, the trial court should
not reclassify any equalization payments as alimony as a sanction for
the former husband’s failure to make that lump sum payment.

Vinson I, 282 So. 3d at 140-41.
The $78,196 was clearly an equalizing payment that was part of

equitable distribution. As Vinson I recognized, nothing about it was
alimony. As such, the trial court erred in using its contempt powers to
enforce an equitable distribution award. See Schroll, 262 So. 3d at 835
(recognizing contempt cannot be used to enforce a property settle-
ment). Accordingly, the order on contempt should be vacated. We
decline the former husband’s request to remand with instructions
directing the $10,000 purge amount be repaid to him. The trial court’s
contempt order directed that the $10,000 purge payment be applied to
the outstanding balance of the unpaid equalization payment. As such,
the trial court is in a better position to determine the current state of the
parties’ financial positions. See id. (reversing the contempt order after
the former husband had already paid the purge and was released from
incarceration on the basis the trial court lacked authority to hold the
former husband in contempt). (ROBERTS, ROWE, and BILBREY,
JJ., concur.)

*        *        *

Criminal law—Offense committed by juvenile—Sentencing—
Correction—Appeals—Jurisdiction—Trial court had jurisdiction to
revoke its previous order granting defendant post conviction relief
under rule 3.800(a) where resentencing had not yet occurred—An
order granting relief under 3.800(a) is not final

CHRISTINE LASHAY ROGERS, Appellant, v. STATE OF FLORIDA, Appellee. 1st
District. Case No. 1D19-878. May 1, 2020. As corrected on May 15, 2020. On appeal
from the Circuit Court for Escambia County. Stephen A. Pitre, Judge. Counsel: Andy
Thomas, Public Defender, and Justin F. Karpf, Assistant Public Defender, Tallahassee,
for Appellant. Ashley Moody, Attorney General, and Anne C. Conley, Assistant
Attorney General, Tallahassee, for Appellee.

[NOTICE OF CORRECTIONS]
[Original Opinion at 45 Fla. L. Weekly D1069b]

The Court has made the following corrections to the opinion issued in
Case No. 1D19-878:

Page 13 of Court’s slipsheet [45 Fla. L. Weekly at 1072a, the second
and third paragraphs of Part VI]:
 
From:
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We rejected the State’s argument on the retention of the trial court’s

inherent authority based on our reading of the preceding sentence,
which provides, “This rule shall not apply to postconviction proceed-
ings pursuant to rule 3.800(a), 3.801, 3.851, or 3.853.” Fla. R. Crim.
P. 3.192.

To:
We rejected the State’s argument on the retention of the trial court’s

inherent authority based on our reading of the preceding sentence,
which provides, “This rule shall not apply to postconviction proceed-
ings pursuant to rule 3.800(a), 3.801, 3.850, 3.851, or 3.853.” Fla. R.
Crim. P. 3.192.

From:
The better reading of the limitation in rule 3.192 is that the procedural

requirements for rehearing outlined in rule 3.192 do not apply to
rehearing motions filed under rules 3.800(a), 3.801, 3.851, or 3.853.

To:
The better reading of the limitation in rule 3.192 is that the procedural

requirements for rehearing outlined in rule 3.192 do not apply to
rehearing motions filed under rules 3.800(a), 3.801, 3.850, 3.851, or
3.853.

Additional changes included in the Court’s notice were made in the
opinion prior to the original publication in The Florida Law Weekly.

*        *        *

 
A.W., a Juvenile, Appellant, v. THE STATE OF FLORIDA, Appellee. 3rd District.
Case No. 3D19-2319. L.T. Case No. 19-9A. May 13, 2020. An Appeal from the Circuit
Court for Miami-Dade County, Orlando A. Prescott, Judge. Counsel: Carlos J.
Martinez, Public Defender, and Stephen J. Weinbaum, Assistant Public Defender, for
appellant. Ashley Moody, Attorney General, and Luis Enrique Rubio, Assistant
Attorney General, for appellee.

(Before EMAS, C.J., and FERNANDEZ, and MILLER, JJ.)

(PER CURIAM.) Affirmed. See T.P. v. State, 585 So. 2d 1020 (Fla. 5th DCA 1991).

*        *        *

JAMES ALLEN, Appellant, v. THE STATE OF FLORIDA, Appellee. 3rd District.
Case No. 3D16-2776. L.T. Case Nos. 92-1465A, 92-3443A and 92-8294C. Opinion
filed May 13, 2020. An Appeal from the Circuit Court for Miami-Dade County, Miguel
M. de la O, Judge. Counsel: Carlos J. Martinez, Public Defender, and Jonathan
Greenberg, Assistant Public Defender, for appellant. Ashley Moody, Attorney General,
and Nikole Hiciano, Richard L. Polin and Jonathan Tanoos, Assistant Attorneys
General, for appellee.

(Before SALTER, LINDSEY, and MILLER, JJ.)

(PER CURIAM.) Affirmed. See Pedroza v. State, 45 Fla. L. Weekly S93 (Fla. Mar. 12,
2020).

*        *        *

GARY B. REID, Appellant, v. THE STATE OF FLORIDA, Appellee. 3rd District.
Case No. 3D20-0397. L.T. Case No. 79-2443. May 13, 2020. An Appeal under Florida
Rule of Appellate Procedure 9.315(a) from the Circuit Court for Miami-Dade County,
Lourdes Simon, Judge. Counsel: Gary B. Reid, in proper person. Ashley Moody,
Attorney General, for appellee.

(Before EMAS, C.J., and GORDO and LOBREE, JJ.)

(PER CURIAM.) Affirmed. Reid v. State, 283 So. 3d 410 (Fla. 3d DCA 2019).

*        *        *

WELLS FARGO BANK, N.A., etc., Appellant, v. ROBERT J. POWERS, Appellee.
3rd District. Case No. 3D19-1489. L.T. Case No. 12-520. Opinion filed May 13, 2020.
An Appeal from a non-final order from the Circuit Court for Miami-Dade County,
Reemberto Diaz, Judge. Counsel: Greenberg Traurig, P.A., and Vitaliy Kats (Tampa)
and Kimberly S. Mello (Orlando), for appellant. Jacobs Legal, PLLC., and Bruce
Jacobs, for appellee.

(Before LOGUE, HENDON and LOBREE, JJ.)

(PER CURIAM.) Affirmed. See Sanchez v. Sanchez, 285 So. 3d 969, 973 (Fla. 3d DCA
2019); U.S. Bank Nat’l Ass’n v. Anthony-Irish, 204 So. 3d 57, 59 (Fla. 5th DCA 2016).

*        *        *

NADINE DAVIS, Appellant, v. STATE OF FLORIDA, Appellee. 5th District. Case
No. 5D19-1324. May 12, 2020. Appeal from the Circuit Court for Brevard County,
Robin C. Lemonidis, Judge. Counsel: James S. Purdy, Public Defender, and Robert
Jackson Pearce, III, Assistant Public Defender, Daytona Beach, for Appellant. Ashley
Moody, Attorney General, Tallahassee, and Kaylee D. Tatman, Assistant Attorney
General, Daytona Beach, for Appellee.

(PER CURIAM.) AFFIRMED. See Dennis v. State, 51 So. 3d 456, 463-64 (Fla. 2010).
(EVANDER, C.J., ORFINGER and EISNAUGLE, JJ., concur.)

*        *        *

CHRISTOPHER MCGRATH, Appellant, v. RITA MCGRATH, Appellee. 4th
District. Case No. 4D19-2132. May 13, 2020. Appeal from the Circuit Court for the
Nineteenth Judicial Circuit, St. Lucie County; Elizabeth Ann Metzger, Judge; L.T.
Case No. 562018DR001561. Counsel: Christopher McGrath, Indiantown, pro se. No
brief filed on behalf of appellee.

(PER CURIAM.) Affirmed. Applegate v. Barnett Bank of Tenn., 377 So. 2d 1150, 1152
(Fla. 1979). (GROSS, MAY and GERBER, JJ., concur.)

*        *        *
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